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SUPBBMB  OOUBT  OF  THB  TEBBITOBT  07  ASIZONA. 


Bnle  L 

TranBcriptM. 

L  AH  Izaoacripts  of  record  In  dvll  cases 
l>roiit;fat  to  tbla  court  on  appeal  or  writ  of 
error  sbsll  be  printed  on  white  paper,  eight 
Inches  by  ten  inches  in  size,  in  a  neat  and 
work  manlike  manner,  wltb  pica  type,  or 
in  typewriting,  leaving  a  sufficient  margin  to 
pwmit  its  bi^ng  bound  together  in  boolc 
tana;  that  Is  to  say,  fastened  together  only 
on  the  t^t-hand  side,  and  shall  be  so  fas- 
tened. Each  tenth  Une  thoeof  shall  be 
plainly  and  consecutively  numbered  as  a 
(olio  on  the  left  margin  of  the  page.' 

IL  The  tranciipt  shall  be  chronologicaily 
arranged;  shall  be  prefaced  with  an  alpha- 
betical index  of  its  contents,  specifying  the 
(olio  of  each  separate  paper,  order,  and  the 
testlmcwy  of  each  witness;  and  shall  have 
a  cover. 

in.  Bills  of  exception  and  statements  of 
(acts  may  be  consolidated  into  one  and  the 
same  paper;  but  in  all  cases  the  same  shall 
be  in  narrative  form,  tersely  and  succinctly 
stated.  Copies  of  all  papers,'  vouchers,  ex- 
hibits, motions,  pleadings,  and  orders  shall 
omit  the  venue  of  the  coturt,  the  title  of  the 
cause,  and  the  signature  thereto;  the  object 
hereof  being  to  discard  nnneoessary  mat- 
ter. For  example,  in  incorporating  a  mo- 
tloa  tK  a  new  trial  or  other  paper,  the  form 
that  Is  herein,  recommended  to  be  followed 

Is  as  follows:     "And  thereupon,  on  , 

18^-  defendant  filed  bis  motion  for  a  new 
trial,  as  follows;"  and  then  insert  the  rea- 
sons assigned  in  the  motion.  All  motions' 
and  demurrers  that  are  inserted  in  tran- 
scripts of  the  record  shall  only  contain  the 
reasons  assigned  in  such  motion  or  demur- 
rer. The  body  of  all  pleadings  shall  be 
copied  in  the  transcript  of  the  record  toti- 
dem  verbis,  but  the  venue  of  the  court,  the 
Utle  of  the  cause,  and  the  signature  thereto 
shall  be  omitted.  Whenever  any  objection 
is  made  to  evidence  or  to  any  question  pro- 
pounded to  a  witness,  in  every  such  case 
the  question  and  answer  of  the  witness  shall 
be  inserted  toUdem  verbis. 

IV.  If  the  transcript  be  printed,  there  shall 
be  six  copies  thereof  filed  with  the  clerk.  If 
It  be  In  typewriting,  there  shall  be  four 
coples  filed  with  the  clerk. 

V.  Whenever  a  map  or  survey  forms  part 
o(  the  transcript  It  shall  not  be  necessary 


',8«e  amendment  to  role  L.  sabd  L,  post,  p. 
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to  famish  more  than  one  copy  thereof^ 
which  shall  be  annexed  to  the  transcript 
filed  with  and  oertlfled  by  Qie  deiic,  and 
reference  thereto  shall  be  made  in  the  otber 
copies. 

Rnlen. 

Motions. 

I.  All  motions  relating  to  InfiMrmalltles  in 
the  manner  of  bringing  a  case  to  this  court 
shall  be  filed  with  the  clerk  on  or  before 
the  second  day  of  the  term  in  which  the 
transcript  is  filed,  a  copy  thereof  being  served 
on  opposing  counsel  on  or  before  the  same 
day;  otherwise,  the  ground  of  the  objectlcm 
shall  be  considered  a«  waived,  if  It  can  be 
waived. 

II.  Motions  to  dlsmisH  for  want  of  Juris- 
diction of  this  court,  and  for  such  defects 
08  defeat  the  Jurisdiction  in  the  particular 
case,  that  cannot  be  waived,  are  recommend- 
ed to  be  filed  on  or  before  the  second  day 
of  the  term,  a  copy  thereof  to  be  served  on 
the  opposite  party;  but  such  motion  may 
be  made  at  any  time,  and  shall  be  enter- 
tained by  the  court,  after  such  notice  to  op- 
posing counsel  as  the  court  may  deem  proper 
to  be  given  imder  the  circumstances. 

III.  Motion  made  either  to  sustain  or  de- 
feat the  Jurisdiction  of  the  court,  dependent 
on  facts  not  apparent  in  the  record,  and  of 
which  the  court  cannot  take  Judicial  notice, 
must  be  supported  by  afildavit  cm:  other  sat- 
isfactory evidence,  copies  of  which  must  be 
served  on  the  opposing  counsel. 

IV.  Motions  will  be  called  for  hearing  on 
the  third  day  of  the  term,  and  be  disposed 
of  in  their  order. 

Y.  No  oral  arguments  will  be  beard  on 
motion,  except  in  such  cases  as  the  court 
may  direct 

YL  The  derk,  upon  filing  a  motion,  shall 
docket  the  same  In  his  docket,  to  be  Imown 
as  the  "Motion  Docket,"  together  with  the 
name  of  the  attorney  who  makes  the  mo- 
tion, and  the  kind  of  motion  made.  Any 
opposition  in  the  way  of  answer  to  said  mo- 
tion shall  be  filed,  and  shall  in  like  manner 
be  numbered  and  noted  in  the  motion  dock- 
et, together  with  the  names  of  the  respective 
attorneys  making  and  opposing  any  such 
motion. 

YU.  There  shall  be  no  oral  argument  on 
motions  for  rehearing  unless  such  argument 
is  requested  by  the  court 

YIII.  No  motion  for  rdiearing  shall  be 
amended,  except  by  leave  Of  the  court 
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Bri^B  and  Arguments. 

I.  Tor  the  appellant  or  plaintiff  In  error, 
and  for  the  appellee  or  defendant  in  error, 
there  shall  be  filed  six  copies  of  a  brief,  or  a 
brief  and  argument,  with  the  derk  of  the 
court  All  briefs  hi  dvU  cases  shall  be 
printed  in  pica  type,  on  white  paper,  in  size 
dght  inches  wide  And  ten  inches  long,  with 
an  unprlnted  margin  of  not  less  than  one 
and  one-half  inches  in  width.* 

n.  The  brief  shall  contain.  In  the  order 
here  stated: 

1.  A  concise  staitement,  or  statement  of  the 
case, '  presenting  succinctly  the  questions  in- 
volved, and  the  manner  in  which  they  are 
raised. 

2.  A  spedflcatlon  of  the  errors  relied  upon, 
particularly  and  separately  stated,  setting 
out  each  error  asserted  and  Intended  to  be 
urged.  When  the  error  alleged  is  to  be  the 
admission  or  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the 
court,  the  spedflcatlon  shall  set  out  the  part 
referred  to  tbtidem  verbis,  whether  it  be  to 
the  instruction  given,  or  to  the  instruction 
refused.  When  the  error  alleged  is  to  the 
finding  of  a  court,  the  specification  shall  al- 
lege the  finding,  and  a  sufficient  statement 
of  the  evidence  that  is  pertinent  thereto  as 
will  make  clear  the  reas(«s  for  or  against 
the  finding. 

S.  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  facts 
to  be  discussed,  with  a  reference  to  the 
folios  of  the  transcript  of  the  record  that  are 
pertinent  thereto,  and  the  authorities  relied 
upon  in  support  thereof. 

HL  The  brief  of  the  appellee  or  defendant 
in  error  shall  be  of  a  like  character  with 
that  required  of  the  appellant  or  plaintiff  in 
error,  except  that  no  specification  of  error 
shall  be  required  and  no  statement  of  the 
case,  unless  that  presented  by  the  appellant 
or  plaintiff  in  error  is  controverted. 

rv.  Whenever  an  appellant  or  plaintiff  In 
error  is  In  default,  the  appeal  or  writ  of  er- 
ror may,  on  motion,  be  dismissed;  and, 
whenever  an  appellee  or  defendant  In  error 
shall  be  In  default,  he  wUl  not  be  heard  ex- 
cept on  consent  of  his  adversary  or  by  re- 
quest of  the  court 

V.  Within  thirty  days  next  after  the  ap- 
peal or  writ  of  error  is  perfected,  and  the 
statement  of  facts  and  bill  of  exceptions 
have  been  made  a  part  of  the  record  In  the 
case,  the  appellant  shall  serve  upon  the  at- 
torney of  the  opposite  party  a  copy  of  his 
brief,  prepared  in  conformity  with  rule  11. 
of  this  article;  and,  within  thirty  days  next 
thereafter,  counsel  for  appellee  or  defendant 
in  error  shall  serve  upon  the  counsel  for  ap- 
pellant or  plaintiff  in  error  a  copy  of  his  an- 
swer thereto;  and,  within  fifteen  days  next 

'See  amendment  to  role  IIL,  enbd.  L,  poet, 
p.  Till. 


thereafter,  the  oonnsd  for  tlie  appellant  or 
plaintiff  in  emx  shall  serve  iip<»i  the  oonn- 
sel  for  appellee  oe  defendant  in  error  his  re- 
ply thereto,  if  one  be  filed. 

VL  Six  copies  of  these  briefs,  so  made  and 
served,  shall  be  filed  with  the  clerk  of  this 
court,  on  or  before  the  first  day  of  the  term 
to  which  such  appeal  or  writ  of  error  Is  re- 
turnable. 

yn.  If  the  time  given  by  rule  V.  of  this 
article  in  which  to  make,  serve,  and  file  such 
briefs  win  not  expire  before  the  first  day  of 
the  term  of  this  court  to  which  the  appeal  or 
writ  of  error  is  returnable,  ftxen,  in  every 
such  case,  either  party  to  sndi  appeal  <»* 
writ  of  error  may  serve  the  other  with  writ- 
ten notice  that  such  api>eal  or  writ  of  error 
will  be  urged  to  a  submission  at  the  term  to 
which  It  is  returnable,  in  which  event  coun- 
sel for  appellant  or  plaintiff  In  error  shall 
make  and  serve  bis  brief,  as  hereinbefore  re- 
quired, within  fifteen  days  next  after  the 
service  of  such  written  notice;  and  counsel 
for  appellee  or  defendant  in  error  shall  have 
a  like  time  thereafter  in  whloh  to  make  and 
serve  his  answer  thereto;  and  counsel  for 
appellant  or  plaintiff  in  error  shall  have  five 
days  next  thereafter  In  which  to  make  and 
serve  his  reply.  And,  In  all  such  cases,  six 
copies  of  such  brief,  answer,  and  reply  shall 
be  filed  with  the  clerk  of  this  court  on  the 
day  succeeding  that  on  which  said  reply  la 
due  to  be  served,  unless  snch  day  shall  fall 
on  a  holiday,  and  in  that  event  the  slune 
shall  be  filed  on  the  day  following. 

ym.  In  case  any  brief,  answo*,  or  reply 
shall  not  be  served  as  provided  in  this 
article,  or  shall  not  be  served  in  the  time 
specified,  then  the  conrt  may  on  'motion 
strike  such  Inrlef,  answer,  or  reply  from  the 
files  of  the  court  and  considw  and  decide 
the  case  as  though  such  defaulting  party 
had  made  no  appearance  in  the  case,  or 
may,  in  proper  cases,  dismiss  the  appeal 
or  writ  of  error  for  want  of  due  prosecution 
of  the  same. 

IX.  In  all  cases  where  the  briefs  herein- 
before provided  for  shall  have  been  filed, 
either  party  will  be  heard  orally  for  snch 
time  as  may  be  fixed  by  the  eourt,  not  to 
exceed  one  hour. 

Rule  IV. 

Service. 
Attorneys  and  guardians  ad  litem  In 
the  court  below  will  be  deemed  attorneys 
and  guardians  ad  litem  of  the  same  parties 
In  this  court  until  a  substitution  of  record 
is  made;  and  service  of  all  papers,  notices, 
briefs,  etc.,  may  be  made  on  such  attor- 
neys or  guardians  ad  litem  that  were  such 
in  the  court  below  until  such  substitution  Is 
made,  and  notice  thereof  given  to  opixming 
counseL 

Rule  V. 

Diminution  of  Record. 

For  the  purpose  of  correcting  any  error 
or   defect   in   the    transcript,    eltfaa   party 
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may  francst  the  Mune  In  writing,  and,  np<ni 
good  caoae  being  shown,  obtain  an  «nrdar 
that  the  proper  clerk  certify  to  this  court  the 
whole  or  any  part  of  the  record  as  may  be 
required,  or  may  produce  the  same  duly 
certifled  without  sach  oeia.  If  the  attcnv 
ney  of  the  adverse  party  be  absent,  or  the 
fact  of  the  alleged  defect  be  disputed,  the 
suggestion,  except  when  a  certified  copy  of 
the  omitted  record  is  produced  at  the  time, 
must  be  accompanied  by  an  affldavlt,  show- 
ing the  ttdstence  of  the  defect  aJletiei. 

Rule  VL 
Assignment  of  Brrors. 

L  All  assignments  of  errors  must  distinct- 
ly specify  each  ground  of  error  relied  upon, 
and  the  particular  ruling  complained  of. 
If  the  particular  ruling  complained  of  has 
been  embodied  In  a  motion  for  a  new  trial 
with  other  rulings,  or  in  any  motion,  or  in 
a  bill  of  exceptions,  w  In  a  statement  of 
facts,  or  otherwise  in  the  record,  it  must, 
neTertheless,  be  referred  to  In  the  assign- 
ment of  errors,  or  it  will  be  deemed  to  be 
walred. 

IL  If  the  assignment  of  err<»r  be  that  the 
court  overruled  a  motion  for  a  new  trial, 
and  the  motion  is  based  upon  more  than 
one  ground,  the  same  will  not  be  considered 
as  distinct  and  specific  by  this  court,  unless 
each  ground  is  separately  and  distinctly 
stated  In  the  assignment  of  errors. 

m.  An  objection  to  the  ruling  or  action 
of  the  court  below  wiU  be  deemed  waived 
here,  unless  it  has  been  assigned  as  error, 
in  the  manner  above  provided. 

IV.  If  ttie  assignment  of  error  be  to  the 
giving  of  instructions  to  the  Jury  by  tne 
lower  court,  the  appellant  must  state  wheth- 
er the  Instruction  complained  of  is  errone- 
ous in  Its  statement  of  the  law  applicable 
to  the  case,  or  to  any  particular  fact  or 
facts  thereof. 

V.  If  the  refusal  to  give  an  Instruction 
asked  for  by  the  appellant  in  the  court  be- 
low be  assigned  as  ertae,  the  assignment 
must  state  the  applicability  of  such  instruc- 
tion to  the  fact  or  facts  of  the  case. 


VL  Assignment  oC  enws  shall  not  be 
amended  in  this  coort 

Bnle  vn. 
Costs. 

Costs  shall  be  allowed  to  the  successful 
party  by  this  court,  as  follows: 

For  transcript  of  the  record,  the  amount 
paid  therefor  to  the  clerk  of  the  district 
court  from  which  the  transcript  comes,  and 
the  expense  of  printing  or  typewriting  the 
copies  thereof;  the  costs  of  the  clerk  of  this 
court;  and  the  sum  of  one  dollar  per  page 
of  the  brief  of  the  successful  party,  not 
exceeding  twenty  dollars  in  any  one  casa 

Rule  Vin. 
Appearance  Fee. 

In  all  civil  cases  the  appellant  or  plalntlfC 
in  OTor  shall  deposit  with  the  clerk  of  this 
court  ten  dollars,  and  the  appellee  or  de- 
fendant in  error  five  dollars.  The  derk  of 
the  court  will  not  be  compelled  to  docket 
any  case,  nor  to  file  any  paper,  until  such 
appearance  fee  is  paid.  As  soon  as  the 
amount  so  deposited  shall  not  equal  the  costs 
In  this  court  of  the  party  so  depositing  the 
same,  then,  and  In  evoy  such  case,  the 
clerk  of  this  court  may  call  upon  such  party 
to  make  an  additional  deposit  of  a  like 
amount,  and,  until  such  additional  amount 
be  deposited,  the  clerk  will  not  be  compelled 
to  file  any  paper,  or  do  any  other  thing  In 
said  case  for  the  party  that  is  so  in  de- 
fault* 

Rule  IX. 
Files. 

No  papw  shall  be  taken  ttam  the  ofDoe 
of  the  clerk  of  this  court  except  by  order 
of  the  court 
Approved:      A.  a  BAKER,  O.  J. 

RICHARD  B.  SLOAN,  A.  J. 
JNO.  J.  HAWKINS,  A.  J. 
OWBN  T.  ROUSB,  A.  J. 

Monday,  January  29th,  1894. 

*  See  amendm«it  to  role  Yin.,  post,  p.  vliL 
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Amend  rtile  L,  aabdlylslon  I.,  so  aB  to  read: 

"All  transcrlpte  of  record  in  civil  cases 
brought  to  this  court  on  appeal  or  writ  of 
error  shall  be  printed  on  white  paper,  eight 
Inches  by  ten  inches  in  b\k,  In  a  neat  and 
workmanlike  manner,  with  pica  type,  or  in 
typewriting,  not  exceeding  a  second  impres- 
sion, and  leaving  a  sufficient  margin  to  per- 
mit its  being  bound  together  In  book  form; 
that  Is  to  say,  fastened  together  only  on  the 
left-hand  side,  and  shall  be  so  fastened. 

"Sach  tenth  line  thereof  shall  be  plalniy 
and  consecutively  numbered  as  a  folio,  on 
the  left  margin  of  the  page." 

Amend  rule  ni.,  subdivision  L,  so  as  to 
read  as  foUows: 

"For  the  appellant  or  plaintUF  in  error,  end 
for  the  appellee  or  defendant  in  error,  there 
shall  be  filed  six  copies  of  a  brief,  or  a  brief 
and  argument,  with  the  clerk  of  the  court, 
which  shall  be  either  printed  or  typewritten, 
and  all  briefs  in  civil  cases,  when  printed, 
shall  be  in  pica  type,  on  white  paper,  not  to 
exceed  In  length  nine  and  one-eighth  inches, 


and  in  width  six  inches,  with  imprinted  mar- 
gin of  one  and  two-eighths  Inches.  Typw- 
written  briefs  shall  be  of  the  same  size,  and 
sliall  not  exceed  second  impression  copies. 
All  briefs  shall  be  In  pamphlet  form,  and 
with  covering  upon  the  back  only." 

Amend  rule  YIII.  so  as  to  read: 

"In  all  civil  cases  the  appellant  or  plain- 
tUF  In  error  shall  deposit  with  the  clerk  of 
this  court  twenty  dollars,  and  the  appellee 
or  defendant  in  error  ten  dollars. 

"The  derk  will  not  be  compelled  to  docket 
any  case,  nor  to  file  any  paper,  until  such  ap- 
pearance fee  is  puid.  As  soon  as  the  amount 
so  deposited  shall  not  equal  the  costs  in  this 
court  of  the  party  so  depositing  the  same, 
then,  and  in  every  such  case,  the  clerk  of  this 
coivt  may  call  upon  such  party  to  make  an 
additional  deposit  of  a  like  amount;  and, 
until  such  additional  amount  be  deposited, 
the  clerk  will  not  be  compelled  to  file  any 
paper,  or  do  any  other  thing  In  said  case  for 
the  party  that  Is  so  In  default" 

March  8,  1894. 
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MORRISON  T.  MORRISON. 
(Supreme   Court  of   Montana.     Jan.  2,   1894.) 

DlVOBCB  —  VlOLISOE    AM)  CONTISDSD  DbDKKEK- 
SES8  — COSDOSATIOS  —  FaILDBB  TO  SUPPORT— 

Special  Findings  of  Jiirt. 

1.  Code  Civil  Proc.  {  275,  which  prorides 
for  the  submission  of  special  findings  to  be  re- 
turned hj  the  jury,  applies  to  divorce  suits. 

2.  For  sever al  years  a  husband  had  been 
guilty  of  acts  of  violence  to  his  wife,  and  of 
continued  drunkenness.  A  final  separation  oc- 
curred in  January,  1889.  The  wife  began  suit 
for  divorce  in  April,  1889;  and,  just  before 
she  did  so,  the  husband,  armed,  intoxicated,  and 
threatening  to  kill  her,  broke  into  her  house, 
and  drove  her  therefrom.  Beld,  that  the  hus- 
band's offenses  were  not  condoned  by  the  co- 
habitation of  the  wife  with  him  till  October, 
1SS8. 

3.  In  B  divorce  suit  against  a  husband  for 
continued  dmnkenness  and  acts  of  violence, 
evidence  of  his  failure  or  neglect  to  support 
bis  wife  is  admissible  to  show  the  general 
tt'iior  of  his  conduct  towards  her,  but  not  as 
a  ground  of  divorce. 

Appeal  from  district  court,  Silrer  Bow 
county;  William  Y.  Pemberton,  Judge. 

Bill  b7  Lillie  Morrison  against  Alexander 
M.  K.  Morrison  for  divorce.  From  a  decree 
for  plaintiff,  and  aa  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Thompson  Campbell,  for  appellant.  J.  S. 
Shropshire,  for  respondent. 

HARWOOD,  J.  Plaintiff  sought  and  ob- 
tained a  divorce  from  the  bonds  of  matri- 
mony existing  between  herself  and  defend- 
ant, and  also  the  custody  of  four  Infant  chil- 
dren of  said  marriage,  ranging  In  age  from 
two  to  eight  years,  together  with  alimony  and 
costs  of  suit  The  grounds  alleged  for  such 
divorce  are  habitual  drunkenness  on  the  part 
of  defendant  for  a  period  of  more  than  one 
year  immediately  prior  to  the  commence- 
ment, of  the  action,  and  extreme  cruelty  in 
the  treatment  of  plaintiff  by  defendant 
through  bis  threats  of  violence  towards  her, 
and  false  acctisatlons  charging  her  with  in- 
fidelity to  her  marriage  vows,  all  of  which 
is  particularly  alleged;  and  by  reason  thereof 
plaintiff  alleges  that  she  has  suffered  great 
mental  and  physical  distress;  that  her  henlth 
V.85P.D0.1 — 1 


has  been  greatly  injured,  her  happiness  and 
peace  of  mind  destroyed;  and  that  her'  per- 
sonal safety  in  longer  living  with  defendant 
in  the  bonds  of  matrimony  is  endangered. 
Wherefore  her  prayer  for  divorce  therefrom, 
and  alimony  and  costs  of  suit.  Plaintiff's 
allegations  were  put  in  issue  by  defendant's 
answer,  and  the  court  proceed^  to  try  the 
cause  with  a  Jury,  the  result  of  which  was  a 
finding  in  favor'  of  plaintiff  by  both  general 
and  special  verdict;  whereupon  Judgment  was 
entered  dissolving  the  bonds  of  matrimony 
existing  between  plaintiff  and  defendant, 
and  awarding  plaintiff  the  sole  care  and  cus- 
tody of  said  Infant  children,  and  alimony 
for  counsel  fees  in  the  sum  of  |250;  and,  it 
having  been  made  to  appear  that  defendant 
was  the  owner  of  100,000  shares  of  capital 
stock  of  the  Golden  Gate  Mining  Company, 
a  corporation  organized  and  existing  imder 
the  laws  of  the  state  of  Montana,  it  was  de- 
creed that  defendant  shovUd  transfer  and  de- 
liver to  plaintiff  50,000  shares  of  said  capital 
stock  as  permanent  alimony  to  be  used  by 
plaintiff  towards  the  support  and  education 
of  said  children.  Defendant  prosecuted  this 
appeal  from  the  Judgment  and  from  an  or- 
der overruling  bis  motion  for  a'  new  trial, 
but  presents  no  brief  of  pcrtnts  and  author- 
ities relied  upon  to  obtain  a  reversal  of  the 
conclusion  reached  by  the  court  below.  The 
statement  of  the  case  on  motion  for  new  trial, 
however,  contains  certain  specifications  of 
alleged  errors  and  irregularities. 

First,  it  is  specified  that  "the  court  erred 
In  p^mitting  the  Jury  to  pass  on  special  find- 
ings presented  to  them  in  this  case.  The 
verdict  of  the  Jury  should  have  been  gen- 
eral." It  appears  from  the  record  that  the 
Jury  returned  a  general  verdict  In  favor  of 
plaintiff,  but  also  returned  special  findings 
on  several  propositions  submitted.  There  is 
no  statute  forbidding  special  findings  in  such 
a  case,  nor  has  appellant  cited  any  authority 
to  support  his  contention.  Moreover,  the  stat- 
ute of  this  state  provides  for  submission  of 
special  findings  to  be  retivned  by  the  Jury, 
(section  275,  Code  Civil  Proc.,)  and  there  la 
no  exception  made  as  to  divorce  suits.  In- 
deed, the  divorce  statute  provides  that  jth* 
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same  rules  of  proceeding  shall  prevail  "as 
in  other  cases  In  chancery;"  and  special  ver- 
dlcts  are  common  in  chancery  practice.  We 
find  no  merit  In  the  first  specification. 

Nor  is  there  any  logical  coherency  in  speci- 
fying tliat  the  court  erred  in  allowing  the 
Jury  to  return  anything  more  than  a  gen- 
eral y^dict;  and,  secondly,  specifying  that 
the  general  verdict  In  favor  of  plalntlft  ought 
to  be  vacated  because  the  Jury  did  not  an- 
swer aU  the  special  questions  propoimded. 
In  ttko  second  speclfloatlon  it  Is  argumenta- 
tively  urged  that  the  general  verdict  should 
be  set  aside,  because  the  Jury  did  not  find 
whether  or  not  plaintiff  and  defendant  co- 
habited together  up  to  the  1st  of  October, 
188S;  that,  if  the  parties  cohabited  togethw 
up  to  tliat  time^  it  would  manifest  condona- 
tion. The  Jury  did  not  so  find,  and  there 
Is  no  ground  for  claiming  forgiveness  or  con- 
donation of  any  of  defendant's  offenses 
against  his  marriage  vows  alleged  In  this 
case.  The  history  of  his  conduct  towards 
plaintiff,  as  shown  by  the  evidence,  is  that 
of  continued  drunlienness,  acts  of  violence, 
false  accusations,  threats,  and  abuse  of  plain- 
tiff for  several  years  past  during  their  resi- 
dence about  mining  camps  in  this  state,  with 
frequent  abandonment  of  plaintiff  and  said 
children  for  considerable  periods  of  time,  and 
final  separation  in  January,  1S89,  followed  by 
this  suit  for  divorce,  instituted  by  the  wife 
in  April,  ISSO.  And  as  appears  from  the 
evidence  in  the  record,  defendant  continued 
his  habits  of  drunkenness  as  well  as  his  acts 
of  cruelty  towards  plaintiff  up  to  near  the 
time  of  commencing  this  suit,  and  the  same 
seem  from  the  evidence  to  have  increased  in 
intensity  and  aggravation,  rather  than  to 
have  abated  in  any  degree,  as  time  went  on. 
Shordy  before  commencement  of  this  suit 
plaintiff  was  driven  from  her  house  by  de- 
fendant's last  visit,  when  he  brol^e  in  the 
door,  armed  with  a  pistol,  threatening  to  kiU 
plaintiff.  He  was.  then  in  an  intoxicated 
condition.  Plaintiff  sought  refuse  and  a  hid- 
ing place  in  a  neighbor's  bouse  to  escape 
from  the  abuse  and  threatened  assault  and 
injury  by  defendant,  which  plaintiff  testi- 
fied she  feared.  There  Is  no  ground  to  claim 
condonemcnt  under  the  facts  shown  in  this 
case. 

The  third  specification  is  to  the  effect  that 
the  court  erred  in  allowing  proof  of  defend- 
ant's neglect  to  provide  necessaries  for  the 
support  of  plaintiff,  but  left  her  and  said 
children  destitute  thereof,  and  thereby  cast 
upon  her  the  whole  burden  of  the  care  and 
support  of  said  children.  It  appears  that 
plaintiff  was  without  means  of  support,  and 
that  she  maintained  herself  and  said  children 
by  employment  at  teaching  school  and  other- 
wise. Objection  was  made  to  the  introduc- 
tion of  this  evidence,  on  the  ground  ttiat  such 
neglect  is  not  made  by  statute  cause  for  di- 
vorce In  this  state.  The  evidence  of  defend- 
ant's delinquency  in  this  respect  appears  to 
have  been  admitted  to  throw  light  upon  his 


conduct  towards  plaintiff,  alleged  in  the 
pleadings  and  supi>orted  by  proof,  and  not 
as  ground  of  divorce;  tor  the  court  instruct- 
ed the  Jury  that  "neglect  or  refusal  of  de- 
fendant to  supp(»t  triaintiff  is  not  ground  of 
divorce  under  the  laws  of  this  btate."  And 
by  the  observations  of  the  court  when  that 
testimony  was  admitted  it  was  to  be  con- 
fined to  showing  the  sene^  tenor  of  defend- 
ant's conduct  towards  plaintiff:  and,  thus 
confined  by  the  observations  of  the  court 
when  that  testimony  was  admitted,  and  also 
curtailed  in  its  effect  by  the  instruction  men- 
tioned, we  think  there  was  no  error  in  ad- 
mitting the  proof  of  such  delinquency  on 
defendant's  part  The  duty  to  support  the 
wife  and  child  as  comfortably  and  accord- 
ing to  their  station  In  life,  or  as  comfortably 
as  the  husband  la  able  to  provide,  is  not  tbe 
least  among  the  duties  assumed  by  him  in 
the  marriage  bond.  Possibly,  however.  In 
this  case,  it  was  the  least  among  defendant's 
offenses  against  his  marital  duties.  Neglect 
to  support  the  wife,  although  not  ground  for 
divorce  here,  1b  made  so  by  statute  in  several 
states,  thus  showing  that  it  is  considered  an 
offense  of  no  light  character,  where  the  wife 
is  without  means  for  maintenance;  and  we 
think  proof  of  such  neglect  confined  as  it 
was  in  this  case  to  an  interpretation  of  de- 
fendant's other  conduct  and  disposition  to- 
wards plaintiff,  was  not  error,  especially 
where  the  record  shows  that  the  case  was 
fully  made  out  on  other  gronnda 

The  other  specifications  go  to  the  point  that 
the  evidence  is  insufiicient  to  support  the 
verdict.  The  Jury  in  the  court  bdow  fonnd 
the  contrary,  and  the  record  shows  abundant 
support  for  their  view.  The  order  denying 
a  new  trial  and  the  Judgment  are  therefore 
affirmed,  with  costs. 

PEMBERTON,  a  J.,  concora. 

DE  WITT,  J.,  having  been  counsel  for  one 
of  the  parties  in  the  commencement  of  this 
case  did  not  engage  in  the  foregoing  con- 
sideration. 


MONTANA  CATHOLIC  MISSIONS,  a  J..  ▼. 
LEWIS  AND  CLAUKE  COUNTY  et  al. 

(Supreme  Cotirt  of  Montana.     Dee.  20,  1883.) 

Taxatioti— ExRMPnoNS— Charitibs. 

Const,  art.  12,  $  2,  and  Revenue  Act 
1891,  I  2,  (Acts  2d  Sess.  p.  73,)  passed  in  pur- 
suance thereof,  which  exempt  from  taxation 
the  property  of  the  state  and  federal  govern- 
ments, and  "snch  other  property  as  may  be 
used  exclusively"  for  certain  societies,  "and 
institntiong  of  purely  public  charity,"  do  not 
exempt  purely  public  charitable  institutions,  as 
such,  from  the  payment  of  taxes,  but  only 
such  of  their  property  as  is  used  exclusively 
for  chnritable  purposes;  and  a  mere  intentioo 
of  such  an  institution  to  use  its  property  for 
charitable  purposes  at  some  time  in  the  future 
is  not  sufficient  to  entitle  it  to  exemption. 
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Appeal  trom  district  court,  Lewis  and 
Clarke  connty;   WUliam  H.  Hunt,  Judge. 

Action  by  Montana  Catholic  Missions,  S.  3., 
against  the  county  of  Lewis  and  Clarke  and 
R.  P.  Barden,  to  «iJoln  the  collection  of 
taxes.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Statement  of  the  case  by  the  justice  Adivet- 
iug  the  opinion: 

This  action  was  brought  by  the  plaintiff 
against  the  county  of  Lewis  and  Clarke  and 
the  treasurer  thereof,  praying  for  a  Judgment 
that  the  assessment  of  general  taxes  against 
certain  real  estate  of  plaintiff,  and  the  levy 
of  said  taxes,  be  adjudged  to  be  void,  and 
that  the  said  treasure:  be  enjoined  from  sell- 
ing  said  property  for  said  taxes.  The  plain- 
tiff set  up  in  its  complaint  that  it  was  an  in- 
stitution of  purely  public  charity,  and  that  it 
was  the  owner  of  certain  lands  in  Lewis  and 
Clarke  county,  describing  them.  It  is  not  set 
up  in  the  complaint  that  this  land  is  now 
being  used  by  the  plaintiff  in  any  manner. 
It  is  alleged  in  the  complaint  that  the  lands 
are  held  for  the  purpose  of  erecting  buildings 
for  certain  purely  cliaritable  purposes,  tmsec- 
tarian  in  character.  Upon  these  lands,  the 
general  taxes  wore  assessed  and  levied  by 
the  county  of  Lewis  and  Clarke  for  the  year 
1882.  The  plaintiff  claimed,  before  the  board 
of  equalization,  that  it  was  exempt  from  this 
taxation,  but  the  board  refused  to  allow  said 
claim,  except  as  to  20  acres  of  the  tract 
at>ore  described,  upon  wliich  is  being  built 
an  asylum  for  orphans.  A  general  demur- 
rer to  the  complaint  was  sustained,  and  judg- 
ment thereon  entered  for  defendants.  The 
plaintiff  appealed. 

The  appeal  brings  up  for  a  constructloa 
the  following  proTisions  of  the  constitution 
and  laws:  "The  property  of  the  United 
States,  the  state,  counties,  cities,  towns, 
school  districts,  municipal  corporations,  and 
public  libraries,  shall  be  exempt  from  taxa- 
tion, and  8u<^  other  proi>erty  as  may  be 
used  exclusively  for  agricultural  and  h<nti- 
cultural  societies,  for  educational  purposes, 
places  for  actual  religious  worship,  hospitals 
and  places  of  burial,  not  used  or  held  for 
private  or  corporate  profit,  and  InstltutlonB 
of  purely  public  charity,  may  be  exempt 
from  taxation.'"  Const.  |  2,  art.  12.  In 
pursuance  to  this  provision  of  the  consti- 
tution, the  legislature  enacted  as  follows: 
"The  property  of  the  United  States,  the 
state,  coimtles,  cities,  towns,  school  districts, 
municipal  corporations,  public  libraries,  and 
such  other  property  as  is  used  exclusively 
for  agricultural  and  horticultural  societies,  for 
educational  purposes,  places  for  actual  re- 
ligious worship,  hospitals  and  places  of  buri- 
al not  used  or  held  for  private  or  corpwate 
profit,  and  institutions  of  purdy  public  char- 
i^,  are  exempt  from  taxation;  provided,  no 
more  land  than  is  necessary  for  said  pur- 
poses shall  be  exempt."  Section  2  of  "An 
act  oonceming  revenue,"  (page  73,  2d  Sees. 
1891.) 


T.  J.  Walsh,  for  appellant.  Henri  J.  Has- 
kell, Atty.  Gen.,  and  C.  B.  Nolan,  foi  re- 
spondents. 

DE  WITT,  J.,  (after  stating  the  facts.)  The 
contention  of  appellant  is  that  section  2,  art 
XII.,  of  the  constltutloa,  and  section  2  of  the 
revenue  act  of  1891,  exempt  from  taxation 
the  real  estate  described  in  Its  complaint.  It 
is  fully  conceded  by  the  complaint  that  the 
real  estate  is  not  iised  by  the  plaintiff  exclu- 
sively, or  at  all,  tor  an-  institution  of  purely 
public  (diarity.  It  is  alleged  that  it  is  in- 
tended to  be  so  used.  Vote  the  purposes  of 
this  decision.  It  may  be  considered  that  the 
plaintiff  is  an  institution  oC  purely  public 
charity.  It  is  observed  that  the  section  of 
the  constitution  cited  describes  two  clashes 
of  property.  We  will  notice  the  distinotlon 
as  to  these  two  classes:  First,  it  namss  the 
United  States,  the  state,  counties,  cities, 
towns,  school  districts,  municipal  corpora- 
tions, and  public  libraries.  It  is  not  left  to 
the  legislature  to  say  -n'hether  or  not  the 
property  of  thess  institutions  shall  be  ex- 
empt The  constitution,  in  itself,  settles  that 
it  shall  be.  Nor  is  the  tast  of  exclusive  use 
mentioned.  The  constitution  says,  simply, 
"the  property"  of  these  institutions  shall  be 
exempt  Then  the  section  of  the  constitu- 
tion advances  to  another  class  of  property, 
and  dsscrlbes  it  as  "property  as  may  be 
used  exclusivdy  for"  certain  purposes,  and 
defines  the  purposes,  and,  among  them, 
names  "institutions  of  purely  public  charity." 
This  <dass  of  property  is  not  exempt  from 
taxation  under  the  constitution,  but  may  be 
made  so  bjr  the  legislature.  The  legislature 
has  acted.  Revenue  Act  1861,  |  2.  It  has 
therein  declared  to  be  exempt,  such  property 
as  is  used  exclusively  for  the  purposes  men- 
tion 3d  In  the  section  of  the  constitution,  su- 
pra; and  redescribes  those  purposes  in  the 
exact  language  of  the  constitution,  making 
only  the  appropriate  dianges  in  the  mood 
of  the  verbs.  So,  with  the  constitution  and 
the  law  together,  w»  have  this  condition: 
Property  of  certain  entities,  as  the  state, 
dtiee,  etc.,  is  exempt  and  property  exclusive- 
ly used  for  certain  purposes  is  exampt  The 
property  in  question  falls  within  the  second 
class,  as  the  plaintiff  Is  not  one  of  the  insti- 
tutions mentioned  in  the  first  class,  as  the 
state  or  a  ci^,  etc.,  but  is  an  "Institution  of 
purely  public  charity."  And  we  find  from 
the  complaint  that  the  property  is  not  used 
exclusively,  or  at  all,  by  such  "Insititiition  of 
purely  public  charity."  The  most  that  the 
complaint  alleges  is-  that  the  property  is  In- 
tended to  be  so  used.  Such  intention  Is  not 
sufficient  to  constitute  the  use  contemplated 
by  the  constitution  and  th3  law.  Oreen  Bay 
&  M.  (3anal  Co.  v.  Outagamie  Co.,  (Wis.)  45 
N.  W.  536.  In  Pennsylvania,  the  court 
went  further  than  we  do,  or  need  to,  and 
held  that  the  exemption  would  not  apply  to 
premises  on  which  a  church  was  in  process 
of  erection.     Mullen  v.   (Tommissionars,   83 
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Pa.  St  288.  How  much  stronger  against  the 
appellant  Is  the  fact  that  in  its  case  there 
is  not  even  a  commencement  of  the  alleged 
Intend  3d  use.  See,  also,  Detroit  Y.  M.  Soc. 
▼.  Mayw,  etc.,  of  Detroit,  8  Mich.  172;  Mul- 
roy  V.  Chm-chman,  60  Iowa,  717,  15  N.  W. 
583;  Redemptorlst  Fathers  r.  Boston,  129 
Mass.  ITS;  Washburn  College  v.  Commission- 
ers, 8  Kan.  344.  We  are  thw-efore  clearly 
of  opinion  that,  as  the  property  in  question 
is  not  at  ail  used  for  an  "institution  of  pura- 
ly  public  charity,"  It  ia  not  exempt  from 
tax:itlon. 

This  must  be  held  unless  a  construction 
of  the  constitution  and  the  law  which  ap- 
yeiiant  urges,  and  which  we  will  now  ex- 
amine, is  to  be  adopted.  It  contends  that 
the  language  does  not  mean  that  the  prop- 
«rty  used  by  such  institution  shall  be  ex- 
empt, but  rather  tliat  the  institution,  as 
such  an  association  or  corporation,  shall 
be  exempt  from  paying  taxes  on  its  prop- 
erty. The  conclusion  would  be  that  such  in- 
«titutIon  is  exempt  from  paying  taxes  upon 
any  of  its  property.  Appellant  contends  that 
«he  word  "Institution,"  used  in  the  statute, 
means^  the  association,  the  corporation,  or 
*he  concern,  whatever  it  may  be.  Concede 
that  such  is  the  meaning,  still  we  are  of 
opinion  that  the  section  is  describing  prop- 
erty that  i»  or  may  be  exempt,  and  not  the 
institution  which  ia  the  owner  of  property. 
The  whole  sense  of  the  section  is  that  it 
describes  property,— the  property  of  the  Unit- 
ed States;  the  property  of  the  state,  of  cities, 
etc.;  property  used  exclusively  fo^-  For 
what?  For  the  following  purposes,  (then  set- 
ting forth  the  purposes.)  The  word  "for"  Is 
not  repeated  l)efore  each  descrll>ed  purpose, 
nor  does  grammatical  construction  or  per- 
spicuity require  it.  Its  sense  Is  carried  over 
to  each  mentioned  iMirpose.  The  Intention  is 
Just  as  clear  that  the  section  means  "used 
exclusively  for  institutions  of  purely  public 
charity,"  as  it  is  that  it  means  "used  ex- 
clusively for  agricultural  societies."  We  ad- 
here to  the  view  that  the  language  intends 
to  describe  the  property  used,  and  not  the 
concern  using  it,  as  being  exempt.  This  view 
is  in  accord  with  the  grammatical  construc- 
tion of  the  language,  with  the  context  of 
the  section,  and  the  general  intent  expressed 
therein.  To  adopt  appellant's  construction 
would  be  to  hold,  if  an  institution  were  sim- 
ply of  the  character  described  in  the  con- 
stitution and  law,  that,  as  far  as  the  revenue 
laws  are  concerned.  It  might  hold  exempt 
from  taxation  all  property  of  any  cliaracter, 
and  of  any  amount  in  value,  whether  it  used 
such  property  excixisively,  or  at  all,  for 
purely  public  charity.  Against  this  view 
are  the  decided  cases,  (supra.)  reason,  the 
context  of  section  2,  art  XII.,  and  the  spirit 
of  the  constitution  on  the  subject  of  taxation. 
That  instnmient  provides:  "All  property 
shall  be  assessed  in  the  manner  prescribed 
by  law,  except  as  otherwise  provided  in  this 
constitution."    ArUcIe  12,  i  16.     So,  appel- 


lant seeks  to  bring  Itself  wltliin  an  exception 
to  the  constitutional  rule  tliat  "all  prop 
erty  shall  t>e  assessed."  Upon  this  subject. 
Mr.  Justice  Brewer,  as  a  member  of  the 
supreme  court  of  Kansas,  appropriately  re- 
marked: "All  property  receives  protection 
from  the  state.  Every  man  is  secnred  in  the 
enjoyment  of  his  own,  no  m.itter  to  what 
use  he  devotes  it  This  security  and  pro- 
tection cany  with  them  the  correspoudinj; 
obligation  to  support  It  is  an  obligation 
which  rests  equally  upon  alL  It  may  require 
military  service  in  time  of  war,  or  civil  serv- 
ice in  time  of  peace.  It  alwaya  requires 
pecuniary  support  This  is  taxation.  The 
obligation  to  pay  taxes  is  coextensive  with 
the  protection  received.  An  exemption  from 
taxation  Is  a  release  from  this  obligation. 
It  is  the  receiving  of  protection  without  con- 
tributing to  the  support  of  the  authoritf- 
whlch  protects.  It  Is  an  exception  to  a  rule, 
and  is  Justified  and  upheld  upon  the  theory 
of  i»eculiar  benefits  received  by  the  state 
from  the  property  exempted.  Nevertheless, 
it  is  an  exception;  and  they  who  claim  un- 
der an  exception  must  show  themselves  with- 
in its  terms."  Washburn  College  v.  Commis- 
sioners, 8  Kan.  344.  Appellant  herein  seeks 
to  bring  itself  within  the  exception  by  a 
strained  and  uimatural  construction  of  the 
constitution,  as  above  shown.  The  district 
court  held  against  it,  in  which  tliat  court 
was  correct  Its  Judgment  is  therefore  af- 
flnned. 

PEMBERTON,  O.  J.,  concurs. 

HARWOOD,  J.,  (concurring.)  I  concur  in 
the  foregoing  conclasion,  on  the  ground  that 
the  legislature,  in  exercising  the  power  del- 
egated to  It  by  the  constitution,  of  provid- 
ing, among  other  things,  exemption  from 
taxation  of  property  "used  exclusively"  for 
"institutions  of  purely  public  charity,"  has 
especially  provided,  as  to  exemption  of  land, 
that  "no  more  land  than  is  necessary  for 
said  purpose  sliall  be  exempt"  The  conten- 
tion involved  In  this  case  relates  entirely  to 
the  question  of  exempting  land,  and  it  seems 
clear  to  me,  under  the  provisions  of  the 
law,  that  land,  although  held  by  such  institu- 
tions, but  not  in  use  for  the  purposes  of  such 
cliarity,  cannot  claim  exemption  from  tax- 
ation. It  will  be  noticed  that  the  legislature 
made  the  clause  above  quoted  relate  specif- 
ically to  land,  and  the  observations  in  the 
treatment  of  this  case  must  be  confined  to  the 
questi<m  of  exemption  of  that  character  of 
property;  and  broader  implications,  as  gov- 
erning the  construction  of  the  provisions  re- 
specting other  classes  of  property,  should 
not  be  indulged  to  determine  future  cases. 
involving  the  question  of  exemption  of  other 
classes  of  property  held  by  such  institutions, 
dedicated  irrevocably  to  the  use  upon  which 
the  exemption  Is  declared,  although  not  ac- 
tually converted  Into  active  use  at  Ote  mo- 
ment it  was  sought  to  be  tax^o[^ 


Kkd.) 
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BOERNER  et  al.  y.  McKCLLIF. 

(Supreme  Court  of  K&nsas.     Dec.  9,  1883.) 

Btrbbts  and  Allbts— Dbdication. 

1.  No  one  but  the  owner  of  the  land  can 
dedicate  it  to  public  uses. 

2.  An  expression  of  a  purpose  or  intention 
to  dedicate  a  strip  of  ground  aa  an  alley,  by  a 
person  seeking  to  b^ome  the  owner  of  it, 
where  such  purpose  is  abandoned  and  renounced 
before  title  is  obtained,  does  not  constitute 
either  a  valid  dedication,  or  an  estoppel  in  fa- 
vor of  the  purchaser  of  an  adjoining  lot  who 
has  notice  of  such  change  of  purpose,  and 
thereafter,  without  objection,  receives  a  deed 
describing  his  lot  by  number,  after  an  anac- 
knowledged  map  showing  the  adjoining  parcel 
of  ground  to  be  a  lot  has  been  filed  for  record, 
and  which  map  is  soon  thereafter  duly  acknowl- 
edged and  recorded. 

(Syllabus  by  the  CJourt.) 

Error  from  district  court,  Thomas  comity; 
Charles  W.  Smith,  Judge. 

Action  by  James  A.  McKUlip  a«alii8t  Ernest 
Boemer  and  others  to  restrain  defendants 
from  obstructing  an  alley.  There  was  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ALL,EN,  J.: 

The  facts  In  this  case  fully  appear  from  the 
findings  of  the  trial  court,  which  are  as  fol- 
lows: "(1)  That  on  the  14th  day  of  April, 
1885,  the  land  upon  whldi  the  cl^  of  Colby, 
Thomas  county,  Kansas,  now  stands,  was 
the  property  of  the  Union  Pacific  Railway 
Company.  (^)  That  on  that  date  the  Ck)lby 
Town-Site  Company  was  duly  incorporated 
under  the  laws  of  the  state  of  Kansas,  and 
that  the  directors  for  the  first  year  were  D. 
J>.  Hong,  D.  H.  Dunn,  S.  C.  Mills,  H.  Wallace 
Miller,  M.  Donelan,  J.  B.  McGonigal,  and  Win- 
field  Freeman.  These  were  also  the  incorpo- 
rators. (3)  That  the  purpose  of  this  Incorpo- 
ration was  the  location  and  laying  out  of  a 
town  Ate,  and  the  subdlTlding  of  such  town 
site  Into  lots  and  blocks  and  other  subdi- 
Tlsimis,  and  streets  and  alleys,  and  for  the 
purchase  of  such  property;  and  this  included 
the  right  to  dedicate  portions  of  the  land 
that  they  might  occupy  and  use  for  town-site 
purposes  to  the  public  for  Its  use.  (4)  That 
the  said  (yolby  Town-Site  0)mpany  adopted 
certain  by-laws;  that  they  thereby  or  therein 
created  an  executive  board,  or  committee  of 
three,  consisting  of  the  president  and  two  di- 
rectors, who  were  to  be  chosen  by  the  board  of 
directors,  whose  duty  It  became  under  their 
by-tawB  to  determine  the  selling  price  of  lots, 
etc.,  and  the  terms  of  payment,  and  the  pur- 
chase of  materials  for  the  construction  of 
buildings,  purchase  of  lots,  contract  for  labor, 
etc.;  and  they  were  also  constituted  an  audit- 
ing committee  for  the  purpose  of  auditing  the 
flnnnrinl  concerns  of  the  committee,  and  they 
were  emjwwered  to  do  such  other  things  as 
they  w^e  required  to,  presumably  by  the 
board  of  directors.  (5)  The  court  further 
finds  that  the  persons  constituting  this  Colby 
Town-Site  Company,  some  time  prior  to  the 
incorporatiom  at  the  same,  and  in   March, 


1885,  decided  to  purchase  the  land  on  wfaidk 
the  town  of  Colby  now  stands,  and  to  lay  it 
out  into  a  town;  that  soon  thereafter  they 
entered  into  negotiations  with  the  Union  Pa- 
cific Railway  Company  for  the  purpose  of 
purcbasiUK  the  land  in  question;  that  they 
obtained  title  to  this  land  from  the  railway 
company  by  deed  dated  June  9, 1885,  and  de- 
livered about  July  20,  1885;  that  this  deed 
was  recorded  July  20,  1885,  at  7:20  In  the 
morning,  in  the  office  of  the  register  of  deeds 
of  Sheridan  county,  Kansas.  (6)  That  at 
tbls  time  Thomas  county,  Kansas,  was  unor- 
ganized, and  was  attached  to  Sheridan  coun- 
ty for  Judicial  purposes.  (7)  That,  prlM:  U> 
the  receipt  of  the  said  deed  of  the  railway 
company,  said  Colby  Tovni-SIte  (Jompany  had 
surveyed  and  platted  the  land  described  in 
said  deed  and  conveyed  thereby,  and  that  they 
had  entered  Into  contracts  for  the  sale  of  lots; 
that  such  contracts,  many  of  them,  were  made 
before  the  receipt  and  recording  of  the  salA 
deed.  (8)  That  the  original  surv^  was  made 
by  one  W.  C.  McGonigal;  that  he  tnade  a  plat 
or  map  of  his  said  survey,  showing  the 
streets  and  alleys,  lots  and  blocks,  in  the 
city,  or  the  proposed  dty,  and  that  the  prop- 
erty in  dispute  was  shown  in  said  map  to  be 
an  alley.  (9)  That  the  first  plat  or  map  of 
the  town— that  is,  the  one  made  by  W.  O. 
McGonigal,  surveyor— was  made  on  or  about 
the  10th  of  April,  1885;  that  from  that  time 
the  0>lby  Town-Site  (Company  assumed  to 
exercise  ownership  over  the  land  in  question, 
and  to  contract  for  the  sale  of  lots  in  the 
town  site.  (10)  That  the  contract  by  which 
the  C!olby  Town-Site  Company  held  the  prem- 
ises prior  to  the  deed  was  simply  a  verbal 
contract  of  purchase.  (11)  TTic  court  further 
finds  that  on  the  10th  day  of  April,  1885,  lot 
nine,  (9,)  of  block  twenty-five,  (25,)  In  the  city 
of  Ck)lby,  was  bargained  to  be  sold  and  cou^ 
veyed  by  the  Colby  Town-Site  Company  to 
Walker,  Youssee  A  Smith.  (12)  That,  on  vt 
about  that  time,  D.  M.  Dunn,  who  was  the 
president  of  the  Colby  Town-Site  Ck>mpany, 
and  J.  B.  McGonigal,  who  was  secretary,  in 
connection  with  the  negotiation  of  said  lot, 
represented  to  the  purchaser  tha*eof,  and  to 
others,  that  the  strip  of  land  in  dispute  was 
intended  to  be  an  alley.  (13)  The  court  fur- 
ther finds  that  the  said  Colby  Town-Site  Com- 
pany took  the  surveyor's  map  heretofore  re- 
ferred to,  and  from  it  procured  to  be  made 
a  lithographed  plat  of  the  town  site  of  Colby; 
that  these  were  the  first  lithographed  plats 
of  the  town  site;  that  these  maps  showed 
the  strip  of  land  In  dispute  to  be  open,  and 
an  alley,  and  not  a  lot.  These  lithographed 
maps  were  executed  In  Kansas  City,  and 
were  conveyed  from  Kansas  (3ity  to  Colby, 
and  given  into  the  possessimi  of  the  said* 
Ciolby  Town-Site  Company  some  time  during 
the  month  of  May.  (14)  That  this  map  had 
certain  defects  and  IrreguIoritieB  in  It,  which 
caused  the  0>lby  Town-Site  Company  to  re- 
fuse to  accept  It  as  a  true  map  or  plat  of  the 

town  site,  which  irregularities  consisted  m 
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the  wrong  nnmberlng  of  blocks,  and  some 
others;  but  the  court  finds  that  this  map 
shewed  this  specific  strip  ot  land  to  be  open 
and  an  alley  was  not  an  «Tor,  and  the  map 
was  not  rejected  tor  that  reason.  (15)  The 
court  further  finds  that  after  the  receipt  of 
the  map,  and  on  or  about  the  middle  of  May, 
1SS5,  the  said  Colby  Town-Site  Ck>mpany  de- 
cided tiiat  it  would  close  up  this  strip  ot 
land  as  an  alley  and  convert  It  Into  a  lot,  as 
wdl  as  certain  other  supposed  all^s  on 
Franklin  avenue,  in  said  city;  that  at  a  meet- 
ing of  the  ezecutive  committee  that  change 
was  decided  np<m  and  made,  and  that  that 
act  became  the  act  of  the  company,  they 
thereafter  recognizing  the  change,  or  the  act 
of  the  executive  committee,  as  a  valid  act; 
that  the  change  made  by  them  In  dosing  up 
of  those  heretofore  alleys  Included  the  strip 
of  land  In  question.  (16)  That  thereafter  the 
second  set  of  lithographed  maps  were  pro- 
cured, showing  the  corrections  as  to  the  num- 
bering of  the  lots  and  numbering  of  the 
blocks.  (17)  The  court  further  finds  that 
the  original  lithographed  plats  that  were  re- 
ceived by  the  company,  and  which  they  claim 
to  be  erroneous,  were  never  destroyed  nor 
returned  to  the  lithographer,  but  were  kept 
in  the  office  of  the  secretary  of  the  company; 
that  many  of  those  plats  were  In  circuhitlon 
throughout  the  town,  and  were  distributed 
to  various  portions  of  tlie  country.  (18)  The 
court  finds  that  J.  B.  McGonigal,  the  secre- 
tary, wa-s  the  agent  for  the  sale  of  the  prop- 
erty of  the  town-site  company,  or  lots  In  the 
said  tOAvn  site  of  Colby,  and  that  after  the 
order  of  the  executive  committee  of  the  com- 
pany he  attempted  to  close  up  this  strip  of  land 
as  an  alley,  and  convert  it  into  a  lot;  that  all 
sales  of  lots  made  by  him  from  any  plat,  or 
with  reference  to  any  plat,  were  made  with 
reference  to  the  plat  showing  the  closing  up 
of  this  alley,  but  that  the  plats  origiually 
made,  and  tliat  were  claimed  to  be  erroueous, 
were  negligently  permitted  to  get  Into  cir- 
culation by  the  company.  (19)  The  court 
further  finds  that  during  the  months  of  April 
and  May,  1885,  and  prior  to  the  date  of  the 
said  meeting  and  decision  of  the  said  execu- 
tive committee  concerning  this  strip  of  land, 
the  officers  of  the  said  company  and  Its 
agents  were  permitted  to,  and  did,  hold  out 
to  the  public  that  this  particular  strip  of 
land  would  be  treated  as  an  alley,  and  was 
so  regarded  by  them,  and  that  oUier  similar 
tracts  were  bo  regarded  by  them;  \n  other 
words,  that  they  represented  to  the  public, 
generally,  that  block  21,  and  other  blodcs 
opening  on  Franklin  avenue  and  Main  street 
in  said  city,  had  alleys  running  through  them 
from  east  to  west,  this  strip  of  land  in  dis- 
pute being  one  of  those  alleys.  (20)  The 
court  further  finds  that  on  the  20th  day  of 
Jnly,  1885,  and  at  the  time  that  the  deed 
from  the  Union  Pacific  Railway  Company 
conveying  this  land  to  the  Colby  Town-Site 
Company  was  placed  on  record  In  Sheridan, 
that  accompanying  it  wax  a  plat  of  the  town 


>Ite  of  CSolby,  which  plat  was  filed  tor  record 
on  the  same  day,  which  plat  showed  on  its 
face  that  the  particular  strip  of  land  in  dis- 
pute, and  other  similar  strips  in  the  blocks 
on  Main  street,  were  closed,  and  were  lota 
marked  by  letters;  that  said  plat,  at  the  tlm« 
of  its  filing  for  record,  was  unacknowledged; 
that  soon  after  its  deposit  there  for  record  It 
was  returned  to  the  (3olby  Town-Site  Ck>mpa- 
ny  to  be  by  it  acknowledged,  when  It  was 
duly  acknowledged  and  returned  to  the  reg- 
ister of  deeds  of  Sheridan  county,  and  depos- 
ited tor  record  on  or  aboat  the  5th  day  of 
August,  1883.  (21)  The  court  further  find* 
that  a  record  of  such  plat  In  the  office  of  tlie 
register  of  deeds  of  Sheridan  county  was 
made  by  the  pasting  of  a  plat  on  the  plat 
book,  and  not  by  recording,  and  that  the  plat 
so  pasted  on  the  plat  t>ook  showed  this  strip 
of  laud  In  dispute  to  be  an  open,  and  an  ailey, 
while  the  plat  itself  as  filed  for  record  show- 
ed said  strip  of  land  to  be  closed,  and  a  lot 
(22)  The  court  further  finds  that  lot  No.  9. 
in  block  No.  21,  In  the  city  of  Colby,  beins 
the  land  of  the  plaintiff  in  this  action  at  this 
time,  was  conveyed  by  deed  of  the  said  torwn- 
slte  company  to  Walker,  Youssee  8c  Smith 
on  the  31st  day  of  July,  1885.  (23)  Tlie  court 
further  finds  that  the  plaintiff  in  this  action 
obtjilned  title  by  general  CMiveyance  from 
the  said  Walker,  Toussee  &  Smith.  (24)  Thp 
court  further  finds  that  the  deed  of  convey- 
ance from  the  said  town-site  company  io 
Walker,  Youssee  &  Smith  was  made  pursu- 
ant to  an  agreement  to  convey  the  same  lot 
made  on  the  18th  day  of  April,  18S3,  the  con- 
sideration for  said  lot  being  the  erection  of 
the  building  thereon.  (23)  The  court  further 
finds  that  at  the  time  the  executive  commit 
tee  of  the  said  (3olby  Town-Site  Company  do 
elded  to  niiike  the  changes  in  the  fiudinp: 
hereinbefore  noted,— changing  this  from  uu 
alley  to  a  lot,  on  this  particular  lot  9,— therr 
had  been  erected  a  cellar  preparatory  to 
building  of  a  house  thereon,  and  that  prior  to 
the  building  of  the  house,  and  Immediate!; 
after  such  decision  by  the  executive  board, 
the  secretary  of  the  company,  J.  B.  McGoui- 
gnl,  notitlcd  Mr.  Walker  of  said  decision  and 
change,  to  which  Walker  made  no  objection 
or  assent.  (26)  The  court  finds  that  the  defend- 
ants  the  Boemer  brothers,  on  December  17. 
1887,  purchased  and  procured  to  be  conveyed 
to  them  by  a  warranty  deed  the  title  to  the 
strip  of  land  in  question  In  this  action,  pay- 
ing therefor  the  sum  of  $450,  the  conveyance 
being  made  by  James  S.  Warden  and  R  S. 
NewelL  Prior  to  that  time,  in  the  year  188(j, 
said  Warden  &  Newell  obtained  title  to  the 
same  land  by  a  deed  from  the  Colby  Town- 
Site  Company.  (27)  The  court  further  finds 
that  at  the  time  of  the  institution  of  thia  aolt 
the  defendants  had  built  a  sidewalk  across 
this  strip  of  land,  whereby  they  obstrocted 
the  free  access  to  It  of  the  plaintiff.  (2Q 
The  court  furthor  finds  that  the  plalntilTs 
lot  No.  9  lies  along  and  immediately  north  of 
the  strip  of  land  In  questlMi.     (29)  Tlie  court 
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farther  finds,  aa  to  the  queation  of  tbe  dedi- 
cation, that  prior  to  Hay,  1885,  It  waa  the  hi- 
tention  of  the  Ckdhy  Town-Site  Company  to 
dedicate  thla  strip  of  land  to  the  public  for 
use  aa  an  alley.  (30)  The  conrt  farther  finds 
that  at  the  time  heretofore  referred  to  In 
these  findings,  when  the  executive  committee 
of  the  said  town-site  company  decided  to 
change  the  plat  and  close  the  alley,  that  the 
title  to  the  land  in  dispute  was  in  the  Union 
Pacific  Railway  Company,  but  tliat  it  was 
under  contract  to  convey  the  same  to  the 
Colby  Town-Site  Company,  and  In  further- 
ance of  that  ocmtract  was  conveyed  by  deed 
as  herein  found;  that  on  this  date,  which 
was  some  time  in  May,  1885,  the  said  Colby 
Town-Site  Company  decided  to  dose  up  said 
alley,  or  Intended  alley,  and  make  a  rededi- 
cation;  and  that  In  carrying  out  that  intent 
they  filed  for  record  the  plat  heretofore  re- 
ferred tOk  and  which  was  filed  for  record 
July  20,  1885,  and  afterwards  reflled  on  the 
5th  day  of  August,  1885.  (31)  The  court  far- 
ther finds  that  the  plat  filed  for  record  on 
July  20,  1885,  and  refiled  on  August  5,  1885, 
and  described  in  these  findings,  was  never 
correctly  recorded  by  the  register  of  deeds  of 
Sheridan  oounty,  Kansas,  untU  about  the  5tb 
of  June,  1889.  (32)  The  court  does  not  find 
from  the  evidence  that  the  Colby  Town-Site 
Company,  or  any  one  representing  it,  pro- 
duced the  record  of  the  plat  so  filed  to  be 
recorded  as  it  was.  (33)  The  court  farther 
finds  that  there  was  no  statutory  dedication 
of  the  town  site  of  C<dby  prior  to  the  5th 
day  of  August,  1885."  As  conclusions  of  law 
the  conrt  finds  "that  this  was  and  is  on  uUey, 
and  the  Judgment  ot  the  court  is  that  the 
plaintiff  should  recover  in  this  action." 
Thereupon  the  court  rendered  a  judgment  in 
ravop  of  the  plaintiff,  granting  a  perpetual 
injunction,  and  defendants  below  bring  the 
case  here  for  review. 

E.  A.  McMath  and  W.  S.  WUIcozson,  for 
pl&intifTs  in  error.  H.  A.  Brant  and  Joseph 
A.  GUI,  for  defendant  In  error. 

ALLEN,  J.,  (after  stating  the  facts.)  The 
sole  contention  in  this  case  is  as  to  whether 
the  piece  of  land  in  controvert  is  the  prop- 
erty of  the  plaintifBs  in  error,  or  an  aUey  in 
the  town  of  Colby.  It  clearly  appears  from 
the  findings  of  the  court  that  there  was  no 
statutoty  dedication  as  an  alley,  but  that 
the  map  executed  and  filed  by  the  town-site 
company  showed  the  ground  in  controversy 
aa  a  lot  It  is  claimed,  however,  that  there 
was  an  actual  dedication  of  the  land,  which 
Is  good  at  common  law.  About  March,  1885, 
the  persons  who  afterwards  formed  the  Col- 
by Town-Site  Company  entered  into  nego- 
tiations with  the  Union  Pacific  Railway 
Company  for  the  purchase  of  the  lands  which 
were  thereafter  platted  for  the  town  site  of 
Colby.  The  company  was  Incorporated  on 
the  14th  of  April,  1885.  The  company  caused 
a  lithographed  plat  of  the  land  to  be  made. 


and  on  the  10th  of  April  sold  lot  9,  in  Uock 
21,  to  Walker,  Youssee  &  Smith,  the  consid- 
eration being  the  erection  of  a  building  there- 
on, and  at  the  time  of  thla  sale  the  president 
and  secretary  of  the  town-site  company  rep- 
resented to  the  purchasers  that  the  strip  of 
Lnnd  in  controversy  was  intended  to  be  an 
alley.  The  lithograph  map  was  referred  to 
in  making  the  negotiatlcms.  After  tiiat  time, 
and  on  about  the  10th  day  of  May,  the  town- 
site  company  dianged  its  plan,  and  decided 
to  make  a  lot  of  this  piece  of  ground  instead 
of  an  alley,  and  immediately  after  that  de- 
cision notified  Mr.  Walker  of  the  intended 
change,  to  which  he  made  no  objection  or 
assent.  On  the  2Uth  day  of  July,  1885,  the 
town-site  company  received  its  deed  from 
the  railway  company,  and  thereafter,  on  the 
same  day,  filed  for  record  its  unacknowl- 
edged plat  of  the  town  site  Of  (Joiby,  showing 
the  land  in  controversy  as  a  lot  Afterwards, 
on  the  31st  day  of  July,  1885,  it  conveyed 
lot  8  to  WaJkCT,  Youssee  &  Smith,  pursu- 
ant to  the  agreement  theretofore  made.  Can 
it  be  said  that  these  facts  show  a  dedication 
of  this  piece  of  land  as  an  alley?  Most  of 
the  authorities  cited  by  the  defendant  in 
error  are  not  applicable  to  the  case  under 
consideration.  There  is  no  question  that  a 
street  may  be  dedicated  to  the  public  in  other  - 
ways  than  by  acknowledging  and  recording  a 
plat  The  fundamental  difficulty  in  this  case 
is  that  at  the  time  it  is  claimed  that  the  town- 
site  company  dedicated  the  ground  as  an  alley 
it  liad  no  title,  and  was  not  the  owner  of 
it  It  could  not  then  make  a  valid  dedica- 
tion. In  the  case  of  Hagoman  v.  Dittman, 
24  Kan.  42,  it  was  held  that  an  attempted 
dedication,  by  a  person  who  was  acquiring 
a  homestead,  of  a  portion  thereof,  for  a 
public  burial  ground,  which  was  ratified  and 
confirmed  after  he  obtained  the  patent  to 
the  land,  was  good  where  the  public  had 
accepted  and  continuously  used  the  ground 
for  burial  pin-poses  from  year  to  year,  both 
before  and  after  the  patent  was  issued. 
And  in  the  case  of  caty  of  Cincinnati  v 
White,  6  Pet  431,  whUe  the  parties  laying 
out  the  ^  town  had  only  an  equitable  titie 
at  the  time  the  plat  was  made,  after  the  le- 
gal titie  was  obtained  they  ratified  and  con- 
firmed the  first  appropriation  of  the  ground 
to  public  usea  It  will  be  observed  In  this 
case  that  not  only  was  there  a  want  of  any 
ratification  of  the  original  plat  of  the  strip 
as  an  alley  after  the  town-site  company  ob- 
tained the  titie  to  the  land,  but  that  within 
about  a  month  after  the  contract  was  made 
with  Walker,  Yotissee  &  Smith  for  the  sale 
of  lot  9,  and  when  they  had  only  made  a 
cellar  thereon,  the  town-site  company 
changed  its  plan  and  notified  the  purchaser 
of  that  change,  to  which  he  did  not  dissent. 
Afterwards,  the  town-site  company  received 
Its  titie,  filed  its  map,  and  executed  and  de- 
livered to  Walker,  Youssee  &  Smith  a  deed  to 
lot  9.  This  deed  must  be  hdd  to  refer  to 
the  legally  executed  and  recorded  map,  which 
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showed  a  lot,  not  an  alley,  adjacent  there- 
to. It  does  not  appear  that  any  objection 
was  made  by  Walker,  Xoussee  &  Smith  to 
the  form  of  their  deed,  or  to  the  closing  of 
the  alley.  It  then  cannot  be  claimed  in  this 
case  that  there  was  any  ratification  of  an 
intended  dedication  as  an  alley  after  the 
town-site  company  became  the  owner  of  the 
land,  but,  on  the  contrary,  there  was  an  ex- 
press renunciation  of  that  purpose,  which 
was  brought  directly  to  the  knowledge  of 
plaintUT's  grantor.  In  order  to  sustain  a 
dedication,  then,  we  must  first  bold  that 
persons  having  only  a  parol  contract  for 
the  purchase  of  land  may  dedicate  It  to  pub- 
lic uses  so  as  to  estop  them  and  their 
grantees  after  acquiring  a  legal  title.  The 
authorities  hold  the  reverse  of  this  proi>osl- 
tlon.  In  Lee  v.  Lake,  14  Mich.  12,  It  was  held 
that  "the  dedication  of  premises  to  pub- 
lic purposes,  In  a  plat  acknowledged  and 
recorded  by  one  who  did  not  own  the  proper- 
ty at  the  time,  cannot  have  the  effect  of  a 
conveyance,  although  he  afterwards  pur- 
chase It,  and,  In  the  absence  of  subsequent 
facts  and  circumstances  which  would  consti- 
tute an  estoppel,  he  may  reclaim  the  prem- 
ises." See,  also.  Nelson  v.  City  of  Madison, 
8  Blss.  244;  McShane  T.  City  of  Moberiy, 
79  Mo.  41;  Bridge  Oo.  v.  Bachman,  66  N. 
Y.  281;  Holdane  v.  Cold  Spring,  21  N.  X. 
474;  BushneU  v.  Scott,  21  Wis.  457.  In 
Bro<^cs  V.  City  of  Topeka,  34  Kan.  277,  8 
Pac.  392,  it  was  said:  "No  one  other  than 
the  owner,  or  some  one  authorized  to  act  for 
him,  can  plat  or  lay  out  a  town,  or  an  ad- 
dition thereto,  so  as  to  convey  to  the  pub- 
lic for  its  use  the  streets  and  alleys  desig- 
nated on  such  plat"  In  Smith  v.  Smith, 
34  Kan.  293,  8  Pac.  385,  it  was  said:  "We 
do  not  think  that  a  person  who  is  occupying 
government  land,  and  occupies  the  same 
under  the  pre-emption  or  homestead  laws, 
can  dedicate  it,  or  any  portion  thereof,  for 
a  public  road,  until  he  has  done  all  that  he 
is  required  to  do  to  obtain  the  title  to  the 
land  under  such  laws."  In  that  case  It  ap- 
peared that  the  person  who  It  was  claimed 
had  made  the  dedication  afterwards  ac- 
quired full  title  to  the  land.  See,  al§o,  Arm- 
strong V.  City  of  Topeka,  36  Kan.  432,  13 
Paa  843;  State  v.  O'Laughlln,  19  Kan.  504. 
The  findings  in  this  case  show  an  expression 
of  Intention  on  the  part  of  the  town-site  com- 
pany to  dedicate,  rather  than  an  actual  dedi- 
cation. Both  of  the  parties  in  this  case 
claim  title  derived  from  the  Colby  Town- 
Site  Company  through  deeds  executed  by 
its  officers  after  the  corrected  map  had  been 
filed  for  record.  The  plaintiff  below  was 
Interested  in  the  lands  in  controversy  only 
by  way  of  easement  appurtenant  to  the  lot 
he  purchased.  On  the  other  band,  the  de- 
fendants below  (plaintiffs  here)  bought  the 
groimd,  and  paid  $450  therefor,  the  record 
showing  a  perfect  title  in  their  grantor.  No 
•trong  eqiilty  urges  the  relief  sought  by  the 


plaintiff.  On  the  other  hand,  the  defend- 
ants appear  to  have  the  better  claim.  WV 
think  the  law  Is  clearly  with  them.  The  case 
Is  reversed,  with  directions  to  render  Judg- 
ment on  the  special  findings  of  fact  in  fa- 
v(h:  of  defendants  for  costs.  All  the  Justioes 
ooncurrinc. 


POLLEY  V.  JOHNSON  et  aL 
(Supreme  Court  of  Kansas.    Dec  9,  1893.) 

COKTETAN'CB    IH    TRUST  —  RiORTS  Of  ORA!«TOK'a 
CKBDITORS— ATTACHIfSirT  OT  Orowiko  Crofs. 

1.  Where  land  Is  conveyed  by  the  owner 
to  another  in  trust  to  reconvey  to  the  grantor's 
wife,  or  such  person  as  the  grantor  may  there- 
after designate,  and  the  grantee  has  no  interest 
in  the  lands,  but  afterwards  executes  snoh 
tru.st  by  a  conveyance  to  the  grantor's  wife, 
as  between  grantor  and  his  creditors  such  lands 
will  be  ti'eated  as  his  property  until  reoonve.Te<i 
by  the  trustee;  and  the  fact  that  such  trust 
rests  in  parol,  and  is  therefore  not  enforce- 
able under  the  statute  concerning  trnsts  and 
powers,  does  not  change  the  rule. 

2.  Annual  crops  which  are  the  product  of 
industry  and  care,  sown  by  the  owner  of  the 
soil,  are,  while  growing  and  immature,  person&l 
property  subject  to  attadiment  and  sale  fur  the 
debts  of  the  owner. 

(SyUabus  by  the  Court.) 

Brror  from  district  court,  Uncoin  county; 
W.  O.  Eastland,  Judge. 

Action  by  Edward  E.  Johnson  and  othcri 
against  J.  A.  Polley  for  an  injunction.  There 
was  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

David  Ritchie,  toe  plaintiff  in  error.  C 
R  Daughters,  for  defendants  in  error. 


ALLEN,  J.  Defendants  In  error,  as  plain- 
tiffs below,  brought  their  action  against 
plaintiff  in  error  to  enjoin  him  from  harvest- 
ing and  carrying  away  about  90  acres  of 
wheat,  grown  on  a  quarter  section  of  land 
in  Lincoln  coimty.  The  wheat  was  sown 
In  the  fall  of  1888  by  H.  H.  Meer,  who  then 
owned  and  occupied  the  land  as  his  home- 
stead. On  the  4th  day  of  October  he  exe- 
cuted a  deed  for  the  land  to  Edward  H. 
Tbuse.  His  wife  was  in  the  insane  asylum 
at  the  time,  and  he  sigrned  the  deed  also  as 
her  guardian.  On  the  22d  day  of  October  an 
attachment  issued  in  a  suit  against  Meer  by 
a  Justice  of  the  peace,  was  levied  on  the  crop 
of  wheat,  and  on  the  11th  of  December, 
ISSS,  the  constable  sold  the  same  to  the 
plaintiffs.  Thuse  conveyed  the  land  on  Jan- 
uary 5,  18S9,  to  Emma  Meer,  wife  of  H.  H. 
Meer.  He  testified  on  the  trial  that  he  paid 
nothing  for  the  farm,  and  was  to  deed  It 
back  to  Meer's  wife,  if  she  got  well,  or  any 
other  party  he  traded  with. or  sold  to.  On 
January  31,  1889,  Meer  and  wife  conveyed 
the  land  to  defendant  Polley. 

Two  questions  are  raised  by  the  plaintiff 
In  error:    d)  Was  there  anything  that  could 
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))e  taken  tmder  the  oeier  of  attachment  Is- 
sued against  Meer,  by  which  the  court  could 
obtain  jurisdiction?  It  is  contended  that  the 
farm  was  the  homestead  of  iieer,  entirely 
exempt  from  the  payment  of  his  debts:  that 
his  creditors  could  not  look,  In  any  event,  to 
this  land  for  the  satisfaction  of  their  claims: 
that,  as  against  them,  the  conveyance  to 
Thuae  passed  a  full  title,  notwithstanding 
the  want  of  consideration,  and  the  secret  nn- 
derstandlng  that  Those  was  to  hold  It  for 
the  plalntur  and  subject  to  the  control  of 
Meer;  that,  as  the  trust  under  which  Thuse 
held  was  created  wholly  by  parol.  It  could 
not  be  enforced;  that  under  the  authority 
of  Gee  V.  Thrailklll,  45  Kan.  173,  25  Pac  588, 
Those  acquired  the  absolute  title  to  the  land, 
which  carried  with  It  the  crop  of  growing 
wheat;  that,  when  the  constable  levied  the 
attachment,  Meer  had  no  property  either  In 
the  land  or  the  growing  wheat;  and  that  he 
therefore  at  that  time  had  no  property  in 
the  wheat  to  be  attached.  Various  cases  are 
cited  in  support  of  the  proposition  that  a 
conveyance  of  lands  carries  title  to  all  grow- 
ing  crops  thereon.  There  can  be  no  ques- 
tion as  to  the  correctness  of  this  as  a  general 
proposition,  but  we  think  that  this  case 
dearly  shows  that  Thuse  never  had  any  reo] 
i  ntcrest  in  the  land.  But  assuming  that  it  did 
pass  the  legal  title  to  Thuse,  and,  further, 
that  the  trust  thereby  created  could  not  have 
been  enforced  in  an  action  against  him,  yet 
ns  he  has  seen  fit  to  recognize  and  execute 
the  trust  so  created,  and  has  In  fact  con- 
veyed the  land  In  accordance  with  the  parol 
understanding  between  himself  and  Meer, 
we  think  the  equitable  title  must  be  held  to 
have  never  been  transferred,  and  that  the 
land  and  the  wheat  thereon  was  Just  as 
much  the  property  of  Meer  after  the  execu- 
tion of  the  conveyance  to  Thuse  as  before. 
Harrison  v.  Andrews,  18  Kan.  635.  We 
think  this  case  must  be  considered  as  though 
no  change  of  title  occurred  until  the  execu- 
tion of  the  deed  by  Meer  and  wife  to  Polley, 
which  was  after  the  sale  of  the  growing 
wheat 

The  second  contention  la  that  growUig 
wheat  sown  by  the  owner  of  the  soil  Is  a 
part  of  the  realty  until  ripe  and  ready  to 
sever  from  the  boU,  and  therefore  is  not  sub- 
ject to  attachment  as  personalty.  In  sup- 
port of  this  proposition,  Washb.  Real  Prop. 
(2d  Ed.)  p.  4;  Burleigh  v.  Piper,  (Iowa,) 
2  N.  W.  520,  and  EUithorpe  v.  Reldesll,  82 
N.  W.  238,  are  cited.  The  last  of  these  au- 
thorities, which  Is  a  case  decided  by  the  su- 
preme court  of  Iowa,  fully  sustains  this  con- 
tention; and  it  Is  said  in  the  opinion:  "The 
whole  proceeding  was  on  the  theory  that  the 
crops  were  personal  property,  and  could  be 
levied  on  and  sold  as  such;  but  while  titey 
remained  immature,  and  were  being  matured 
by  the  soil,  they  were  attached  to  and  con- 
stituted part  of  the  realty;  they  could  no 
more  be  levied  upon  and  sold  on  execution 


I  as  personalty  than  could  the  trees  growing 
upon  the  premises.    This  doctrine  is  elemen- 
'  tary,  and  It  has  frequently  been  declared  by 
this  court    Downard  v.  Orott,  40  Iowa,  507; 
Burleigh  v.   Piper,  51  Iowa,  650,  2  N.  W. 
,  520";   Hecht  v.  Dettman,  56  Iowa,  679,  7  N. 
'  W.  485,  and  10  N.  W.  241;   Martin  v.  Knapp, 
[  67  Iowa,  336,  10  N.  W.  721."    It  must  be 
'  conceded  that  there  is  much  force  in  the  rea- 
soning to  sustain  this  position.    It  is  a  well- 
established  rule  that  a  conveyance  of  land, 
either  by   voluntary   deed   or  Judicial   eah' 
i  without  reservation,  carries  all  growlnc;  croi>s 
:  with    the    title    to    the   land.    Oaranflo   v. 
CJooley,  33  Kan.  187,  5  Pac.  766;   Smith  v. 
'  Hague,   25  Kan.   246;   Chapman  v.  Veacli. 
!  32  B:an.  167,  4  Pac.  100.    The  value  of  the 
I  growing  crop  depends  upon  the  soil  for  Its 
,  support  and  nourishment,  and  If  disconnected 
I  at  once,  in  a  case  like  this,  would  be  nothing. 
I  A  levy  and  sale  usually  affords  but  llttU- 
!  return  to  the  creditor,  while  it  is  a  serious 
loss  oftentimes  to  the  debtor;  but  whatev- 
!  er  may  be  our  individual  views  as  to  the  pol- 
j  ley  of  the  law,  we  must  be  governed  by  it 
.  as  we  find  it    In  the  case  of  Beckman  r. 
,  Sikes,  35  Kan.  120,  10  Pac.  592,  it  was  held 
'  that   a  sale  under  a  mortgage   foreclosure 
I  carried    to    the    purchaser    growing    crops 
planted  after  the  decree  of  foreclosure  was 
entered  aa  against  a  purchaser,  who  bought 
from  the  mortgagor  the  growing  crop  on(> 
day  before  the  sale  by  the  shertfT.    In  the 
opinion   the  court  says:    "The  lien   of  the- 
mortgage  and   the  Judgment   however,   at- 
tached to  the  growing  crops  until  they  were 
severed,'  as  well  as  to  the  land.     The  mort- 
gagor planted  the  crop,  knowing  that  it  was 
subject  to  the  mortgage,   and  liable  to  be 
divested  by  the  foreclosure  and  sale  of  the 
premises.    Any    one    who    purchased    said 
crops  from  him  took  them  subject  to  tlio 
same  contingency,  as  the  recorded  mortgage 
and  the  decree  of  foreclosure  were  notice 
to  him  of  the  existence  of  the  lien.    If  the 
land  is  not  sold  until  the  crops  ripen  and  are 
severed,  the  vendee  of  the  mortgagor  would 
ordinarily  get  a  good  title;  but  if  the  laud 
was  sold  and  conveyed  while  the  crop  was 
still  growing,  and  there  was  no  reservation, 
or  waiver  of  the  right  to  the  crop,  at  such 
sale  the  title  to  the  same  would  pass  with 
the  land."   Goodwin  t.  Smith,  49  Kan.  351, 
81    Pac.   153,   holds:    "The  purchaser   at   a 
Judicial  sale  of  mortgaged  premises  is  enti- 
tled to  the  growing  crop  of  wheat  on  the 
land  against  the  tenant  of  the  mortgagor, 
who  took  a  lease  of  the  land  after  a  suit 
for  foreclosure  had  been   commenced,   and 
planted  the  wheat  after  Judgment  had  beer 
rendered  In  the  foreclosure  action;  the  pur- 
chaser having  acquired  a  sheriffs  deed  on 
the  2d  day  of  February,  and  the  wheat  not 
ripening  and  being  ready  for  harvesting  un- 
til the  20th  day  of  June."    See,  also,  Land 
Oo.  V.  Barwlck,  50  Kan.  57,  31  Pac.  685.    In 
OaldweB  t.  Alsop,   48   Kan.   671,   28   Pac. 
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1150,  "an  owner  of  mortgaged  land  leased 
the  same  to  another,  and  reserved  as  rent 
a  share  of  th»  crop.  He  was  In  default  in 
the  payment  of  the  mortgage,  and  insolvent 
After  default  was  made,  and  after  the  leas- 
ing of  the  premises,  bnt  before  the  rent  was 
due,  be  sold  his  sliare  of  the  crop  rent  to 
one  who  had  notice  of  the  mortgage  and  of 
the  default.  After  the  crop  had  fully  ma- 
tured, but  while  it  was  standing  upon  the 
land,  foreclosure  proceedings  were  begun, 
and  a  receiver  of  the  land  appointed,  but 
the  court  refused  to  authorize  the  receiver 
to  take  possession  of  the  crop.  Held,  that 
the  order  of  refusal  was  not  error." 

It  will  be  observed  that  the  dedsions  In 
all  these  cases  relate  to  the  rights  of  mort- 
gagors, mortgagees,  and  parties  claiming  un- 
der them.  In  this  case  we  have  a  different 
question  to  consider.  There  is  no  question 
here  as  to  the  effect  of  a  voluntary  incum- 
brance on  the  land,  nor  of  a  decree  of  fore- 
closure and  sale  thereunder.  We  have  here 
the  bare  question  as  to  whether  immature 
growing  crops  are  a  part  of  the  realty,  as 
between  debtor  and  creditor,  or  are  person- 
al property,  subject  to  attachment  and  sale 
for  debt  In  Caldwell  v.  Custard,  7  Kan. 
303,  it  was  said  "that  growing  crops  are  per- 
sonal estate."  In  1  Freem.  Kx'ns,  |  113,  It 
is  said:  "Crops,  whether  growing,  or  stand- 
ing in  the  field  ready  to  be  harvested,  are, 
when  produced  by  annual  cultivation,  no 
part  of  the  realty.  They  are  therefore  lia- 
ble to  voluntary  transfer  as  chattels.  It  is 
equally  well  settled  that  they  may  be  as- 
signed and  sold  under  execution.  At  com- 
mon law,  ftuctus  industriales,  as  growing 
corn  or  other  annual  products,  which  would 
go  to  the  executors  upon  death,  may  be  tak- 
en upon  .execution."  The  author  cites  a 
long  list  of  authorities  In  support  of  his  posi- 
tion. In  3  Washb.  Real  Prop.  p.  307,  the  au- 
thor says:  "But  although  a  sale  of  growing 
crops  of  annual  culture  not  yet  mattire  would 
seem  to  carry  with  it  an  Interest  in  land, 
since  a  crop  must  stand  upon  and  draw  nu. 
triment  from  the  soil  until  It  shall  hav« 
grown  and  matured  for  the  harvest,  the 
cases  appear  to  be  quite  uniform  in  holding 
that  the  properly  in  the  crop  would  pass, 
with  a  license  to  enter  and  sever  the  same; 
and  some  of  the  English  cases  put  It  upon 
the  same  ground  as  that  by  which  one 
may  hold  emblements  growing  upon  the  soil 
of  another.  An  attempt  to  Bum  up  the  re- 
sults of  the  decisions,  although  they  are  not 
wholly  harmonious,  may  be  made  as  follows: 
Fructus  industriales,  as  has  been  previously 
said,  are,  at  common  law,  chattels,  and  are 
governed  by  the  seventeenth  section  of  the 
statute  of  frauds.  This  seems  to  be  agreed 
by  all  the  cases,  though  It  Is  often  dUUcult 
to  decide  what  are  fructus  industriales."  In 
BenJ.  Sales,  p.  126,  It  Is  said:  "As  to  arti- 
ficial or  annual  crops,  fructus  industriales, 
the  law  is  q.ait«  dear  that  a  sale  tbo^of. 


In  whatever  state  of  maturity,  and  howvra 
long  they  are  to  remain  In  the  soil  in  order 
to  complete  their  growth.  Is  a  sale  of  pa- 
sonal  property,  and  not  of  an  Interest  in 
land."  In  Ayers  v.  Hawk.  (N.  J.  Ch.)  11 
Atl.  744,  two  Judgment  creditors  levied  on 
what  they  both  claimed  to  be  a  growing 
crop  of  com,  one  making  his  levy  after  the 
com  was  put  in  the  ground,  but  before  It 
had  made  its  appearance  above  the  surface. 
The  other  levied  after  such  appearance. 
Held,  that  the  first  was  a  valid  levy,  and  en- 
titled to  priority.  We  think  the  authorities 
greatly  preponderate  In  support  of  the  prop- 
osition that  annual  crops,  fruits  of  the  labor 
of  the  tiller  of  the  soil,  are  personal  property, 
snbject  to  levy  and  sale  as  chattels  for  the 
debts  of  the  owner.  Lindley  t.  Kelly,  42 
Ind.  204;  Pierce  t.  Roche,  40  HI  292;  John- 
son v.  Walker,  (Neb.)  37  N.  W.  640.  For 
further  citations  bearing  on  this  question, 
see,  particularly,  Freeman  on  Executions, 
above  dted.  The  statutes  of  this  state  also 
seem  to  recognize  this  rule.  The  sixth  sub- 
division of  paragraph  2998  of  the  General 
Statutes  of  1SS9,  concerning  exemptions,  ex- 
empts "the  necessary  food  for  the  support 
I  of  the  stock  mentioned  In  this  section  for 
I  one  year,  either  provided  or  growing,  or 
,  both,  as  the  debtor  may  choose."  Para- 
graph 2824:  "The  emblements  or  annual 
crops  raised  by  labor,  and  whether  severed 
or  not  from  the  land  of  the  deceased  at  the 
time  of  bis  death,  shall  be  assets  in  the  hands 
I  of  the  executor  or  administrator,  and  shall 
■  be  included  in  the  Inventory."  Paragraph 
2825:  "The  executor  or  administrator,  or 
the  person  to  whom  he  may  sell  such  emble- 
ments may,  at  all  reasonable  times,  enter 
upon  the  lands  to  cultivate,  sever  and  gather 
the  same."  Para^aph  6008,  (being  part  of 
the  procedure  before  Justices  of  the  peace:) 
"In  all  cases  where  any  lands  may  have  been 
let,  reserving  rent  In  kind,  and  when  the 
crops  or  emblements  growing  or  grows 
thereon  shall  be  levied  on  or  attached  by 
virtue  of  any  execution,  attachment  or  other 
process  against  the  landlord  or  tenant,  the 
interest  of  such  landlord  of  tenant  apiinst 
whom  sudi  process  was  not  Issued,  shall  not 
be  affected  thereby;  but  the  same  may  be 
sold,  subject  to  the  dalm  or  Interest  of  the 
landlord  or  tenant  against  whom  such  pro- 
cess did  not  issue."  While  these  sections 
do  not  reach  the  case  we  have  under  consid- 
eration, we  think  they  show  a  recognition 
of  what  we  regard  as  the  settled  doctrine  <rf 
the  common  law,— that  such  growing  crops 
are  personal  property,  subject  to  sale  on  exe- 
cution for  the  debts  of  the  owner;  and, 
were  we  to  hold  a  different  rule  to  apply  la 
this  case,  the  only  class  of  debtors  benefited 
thereby  would  be  those  owning  botb  the  soil 
and  the  crop,  for  the  section  of  the  Justice's 
act  Just  quoted  renders  the  shares  of  land, 
lord  and  tenant,  where  that  relation  exists, 
both  subject  to  levy  and  sale.    It  cannot  OS 
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presumed  that  the  legislatm'e  would  inten- 
tionally exempt  crops  raised  by  the  labor  ot 
the  owner  of  the  land,  and  at  the  sajoae  time 
subject  to  execution  those  raised  by  a  ten- 
ant entitled  to  a  share,  only,  for  his  labors. 
However  much  we  may  disapprove  of  the 
poUcy  of  the  law,  we  are  constrained  to 
hdUL  that  the  growing  wheat  attached  in 
this  case  was  subject  to  levy,  and  to  afllrm 
the  Judgment    All  the  Justices  concurring. 


XORWBGIAN  PLOW  CO.  t.  MTTNOBR  «t  aL 
(Supreme  Court  of  Kansaii.     Dec.  9,  1893.) 

Action  oh  Notb—Evicen-ce— Notice  o»  Eqdita- 
BLK  Depense. 
X  Immaterial  errorB,  not  prejudicial  to  the 
ri^ts  of  the  defeated  party,  are  no  ground  for 
a  new  triaL 

2.  Wliere  a  banker  doinsr  business  in  tills 
Ktate,  baring  in  his  charge  collections  for  o  cor^ 
porsition  located  at  Dubuque,  Iowa,  correEponds 
ilirouRh  the  mails  with  such  corporation  nhout 
tho  notes. and  orders  in  his  bauds  tor  collec- 
tion, and  in  reply  to  liis  letters  receives  through 
the  mails,  from  Dabuqne,  Iowa,  answers  to  his 
letters  purporting  to  come .  from  the  company, 
and  dictated  by  its  secretary,  but  written  with 
a  typewriter,  h'ld,  such  letters  were  properly 
received  as  prima  facie  evidence  as  having 
come  from  the  company. 

3.  A  corporation  which  receives  a  note,  be- 
fore its  maturity,  from  a  person  acting  as  its 
agent,  and  having  attachett  thereto  the  follow- 
ing memorandum:  ''Accept  order  on  Burders 
Town  Company,  and  turn  note  over  to  J.  J. 
Munser," — la  charged  with  notice  of  the  equi- 
ties of  the  makers,  who  agreed  with  the  person 
actiuK  for  the  company  that,  upon  the  delivery 
of  an  order  of  the  town  company  of  the  amount 
of  the  note,  the  note  was  to  be  returned  to  the 
makers. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  on  a  promissory  note  by  the  Norwe- 
gian Plow  Company  against  John  J.  Mnnger 
;um1  Charles  S.  Heaky.  There  was  Judgment 
for  defendant  Munger,  and  plaintiff  brings 
error.    Affirmed. 

The  other  facta  fully  appear  in  the  follow- 
ing statement  by  HOUTON,  O.  J. 

Tills  was  an  acti<«i  brought  on  the  20tb 
day  of  December,  1888,  by  the  Norwegian 
I'low  Company,  1^>ou  a  promissory  note 
fur  $325,  due  30  days  after  date,  executed 
by  John  J.  Munger  and  Charles  S.  Deslty 
ti>  one  J.  J.  Johnson,  and  by  blm  in- 
dorsed to  the  Norwegian  Plow  Compa- 
ny. Hunger  answered,  admitting  that  be 
signed  the  paper  sued  on,  with  follow- 
ing memorandum  or  indorsement  upon 
tbe  note:  "Accept  order  on  Borders  Town 
Company,  and  tiun  note  over  to  J.  J.  Hun- 
ger,"—bat  denied  that  there  was  any  consid- 
eration for  bis  signing  or  d^vering  the  same, 
and  set  up  ttiat  the  note  was  given  in  lieu  of 
an  order  to  be  issued  by  the  Borders  Town 
Company,  and  to  be  delivered  in  lieu  ot  the 
note.  The  trial  was  had  before  the  court 
wltboat  a  Jury,  and  upon  the  findings  of  facta 
and  conclusions  of  law  the  court  rendered 


Judgment  In  favor  of  MimgMr,  and  against 
the  plow  company,  from  which  Judgment 
this  appeal  Is  prosecuted  by  the  company. 

H.  R.  Boyd,  for  plaiutiS  in  error.  Hop- 
kins &  Hosldnson,  for  defendants  in  error. 

HOKTON,  O.  J.,  (after  stating  the  facts.) 
Numerous  errors  are  alleged,  but  as  many 
of  them  are  trivial  and  unimportant  we  re- 
fer to  three  only. 

1.  It  is  insisted  that  the  trial  court  erred 
in  permitting  agency  to  be  shown  by  the  dec- 
larations of  Hr..Blsh,  an  allegcMl  agent  This 
was  in  no  wise  prejudicial,  because,  although 
Mr.  Bish  was  the  assistant  cashier  of  the 
First  National  Banli  at  Garden  City,  yet  he 
Is  the  party  who  received  the  note  from  John- 
son, the  payee,  in  the  presence  of  John  J. 
Hunger,  with  the  following  memoranduui  or 
indor8em<>nt  nttiched  thereto:  "Accept  order 
on  Borders  Town  Company,  and  turn  note 
over  to  J.  J.  Hunger."  Whether  he  was 
agent  of  the  Norwegian  Plow  Company  Is 
iuim.-itcrlal.  He  acted  as  such  agent,  and  the 
company  received  the  note  with  the  uionio- 
randum  attached.  Therefore,  It  accepted  the 
note  with  full  notice  ot  the  conditions  upon 
which  it  was  given. 

2.  It  is  next  insisted  that  the  trial  court 
erred  in  admitting  In  evidence  two  letters 
from  the  Norwegian  Plow  Company.  It  ap- 
pears from  the  recoi-d  that  Mr.  I'ation  was 
officially  connected  with  the  First  National 
Bank  at  Garden  City,  and  that  as  an  olflcw 
of  the  bank,  he  had  collections  to  make  for 
the  company.  He  corresponded  through  the 
malls  with  that  company,  which  was  located 
at  Dubuque,  Iowa,  relative  to  the  $323  war- 
rant or  order  of  the  Borders  Town  Company 
referred  to  In  the  memorandum.  In  answer 
he  received  the  letters  by  moll  purporting  to 
come  from  the  company,  and  dictated 
by  C.  W.  Hitchell,  as  the  secretary  of 
the  company,  but  written  with  a  type- 
writer. Und«r  these  circumstances,  there 
was  a  sufficient  identlflcatlon  of  the  letters 
to  permit  them  to  be  introduced  as  priuiu 
facie  evidence. 

3.  It  is  further  insisted  that  the  tender 
of  $323  and  interest.  In  an  order  of  the  Bor- 
ders Town  Company,  was  not  sufficient  for 
a  return  of  the  note.  The  note  was  dated 
November  8,  1887.  It  was  due  30  days  after 
date.  This  action  was  commenced  on  the 
20th  of  December,  188a  Some  time  In  Jan- 
uary, 1889,  In  accordance  with  the  memo- 
randum on  the  note,  an  order  of  the  Borders 
Town  Company  was  offered  to  take  up  the 
note.  When  the  answer  was  flled,  on  the 
15tb  of  Hay,  1889,  this  tender  was  renewed, 
and  the  order  ot  the  Bcnrders  Town  Com- 
pany deposited  in  court  for  the  plaintiff.  It 
was  decided  in  Logan  r.  Hartwell,  5  Kan. 
649:  "Where  an  answer  admits  a  certain 
amount  to  tie  due  the  plaintUf,  and  where  tbs 
sum  is  paid  into  court  upon  the  filing  thereof, 
and  where,  upon  the  trial,  the  idaintlff  does 
not  show  himself  to  be  entitled  to  a  greater 
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amoont,  Judgment  should  be  rendered  for 
plaintiff  for  only  the  costs  accrulnK  up  to 
the  filing  of  the  answer."  The  trial  court 
made  the  following  findings  of  fact:  "The 
note  copied  in  the  petition  was  executed  by 
the  defendants  on  the  3d  day  of  November, 
1887.  The  note  waa  executed  by  Munger  and 
Desky  to  secure  the  plaintiff  until  an  order 
on  the  Borders  Town  Company  could  be  pro- 
cured. The  Borders  Town  Company  was  the 
party  beneficially  interested.  The  note  and 
the  memwandum  of  the  contemporaneous 
agreement  were  executed  at  .the  same  time. 
The  note  remained  in  posisesslon  of  the  Norwe- 
gian Plow  Company  tmtil  the  <H*der  from 
the  Borders  Town  Company  was  procured 
and  tendered  in  exchange,  according  to  the 
agreement  evidenced .  by  the  memorandum. 
The  indorsement  on  the  note  (the  memoran- 
dum) was,  In  substance,  "Accept  wder  on 
Borders  Town  Company,  and  turn  note  over 
to  J.  J  Munger."  The  agreement  which  waa 
evidenced  by  this  indorsement  waa,  in  sub- 
stance: "That  the  note  should  he  held  by 
Mr.  Biab  until  the  order  could  be  procured, 
and  was  then  to  be  turned  over  to  Mr.  Mun- 
ger on  the  tendering  of  such  order."  The 
note  never  went  Into  innocent  hands.  De- 
fendant Munger  was  not  Indebted  to  John 
Johnson,  in  any  sum  whatever,  at  the  time  of 
giving  the  note  in  question.  Although  the  or- 
der of  the  Borders  Town  Company  was  not 
tendered  until  after  the  commencement  of 
this  action,  yet,  upon  the  flndiugs  of  fact 
suppwted  by  the  evidence,  the  plow  company 
waa  not  entitled  to  anything  but  that  wder, 
and  the  costs  accruing  up  to  the  tender.  It 
seems,  however,  that  the  attention  of  the 
court  below  was  not  directed  to  the  question 
of  costs,  and  no  motion  was  made  to  retax 
the  coats.  The  Judgment,  therefore,  of  the 
district  court,  will  be  afilrmed.  All  the  Jus- 
tices concurring. 


Mccormick  hakvesting  mach.  go.  v. 

LEWIS. 
(Supreme  Court  of  Kansas.     Dec.  9,  1883.) 

COKDITIONAL  SaLE— WhkS  TITLS  PaBSES. 

A  gale  of  property  was  made  upon  cred- 
it, and  a.  note  taken  from  tne  vendee,  which 
contained  a  stipulation  that  the  title  to  the 
property  for  which  it  wag  given  should  remain 
in  the  vendor  until  the  note  was  paid:  and 
afterwards  the  vendor,  recognizing  title  in  the 
vendee,  applied  for  and  obtained  from  the  ven- 
dee a  mortgage  upon  the  same  property  to  se- 
cure the  payment  of  the  note.  Held,  that  the 
parties  thereby  elected  to  treat  the  sale  as  ab- 
solute, and  that  the  ownership  of  the  property 
was  in  the  vendee,  subject  to  the  mortage  lieu 
which  he  had  given. 
(Syllabus  by  the  C^urt) 

Error  from  district  court,  Russell  county; 
A.  li.  Toorhls,  Judge  pro  tern. 

Action  on  a  promissory  note  by  the  McCor- 
mlck  Harvesting  Machine  Company  against 


Nathan  Lewis.  There  was  judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re 
versed. 

H.  L.  Pestana,  for  plaintiff  in  error.    H.  G. 
Laing,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  upon 
a  promissory  note  for  1310.11,  given  by  Na- 
than Lewis  to  the  McCormlcIc  Harveatinj; 
Machine  Company  for  a  binder.  The  note 
contained  a  stipulation  that  the  title  to  the 
binder  would  not  pass  to  Lewis  until  the 
note  and  Interest  were  paid  in  full.  The 
machine  bad  been  purchased  several  years 
betoee,  and  the  note  in  question  was  In 
renewal  of  one  previously  given.  Two  days 
after  the  note  was  executed,  Lewis,  at  the 
request  of  the  company,  executed  to  It  a 
chattel  mortgage  npcm  the  binder  and  other 
property  to  secure  the  payment  of  the  note. 
The  note  was  not  paid  at  maturity,  and  a 
short  time  afterwards,  possession  of  the 
mortgaged  property  was  taken  by  the  com- 
pany under  the  mortgage,  and  some,  if  not 
all,  of  it  was  sold  at  public  sale.  Lewis 
defends  against  a  recovery  upon  the  note. 
Insisting  that,  by  a  condition  which  it  con- 
tained, he  never  obtained  the  ownership  of 
the  property  or  anything  else  for  the  note, 
and  hence  had  nothing  to  mortgage  or  con- 
vey. The  stipulation  in  the  note  reserving 
tide  in  the  company  evinced  an  intention 
of  both  parties  to  treat  the  sole  as  condition- 
al, rather  than  absolute.  If  nothing  more 
appeared,  it  would  necessarily  be  held  that 
a  conditional  sale  was  intended,  and  that 
the  ownership  of  the  property  had  never 
passed  from  the  company.  The  possession  of 
the  property  was  in  Lewis,  and  it  was  compe- 
tent for  the  parties  to  treat  the  sale  as  abso- 
lute, and  that  the  title  had  vested  in  the  pur- 
chaser. Their  action  is  wholly  Inconsistent 
with  ownership  in  the  company.  Lewis  as- 
sumed to  have  title  by  mortgaging  the  same 
to  the  company,  and  in  applying  for  and 
accepting  the  mortgage  the  company  recog- 
nized such  title.  The  validity  of  the  mort- 
gage was  subsequently  recognised  by  Lewis 
when  be  purchased  back  at  the  mortgage 
sale  a  portion  of  the  property  which  he 
had  mortgaged.  Under  this  view  the  com- 
pany was  entitled  to  recover  all  that  re- 
mained unpaid  upon  the  note.  Proper  cred- 
its should  be  given  for  the  proceeds  of  the 
mortgaged  property.  There  is  some  dis- 
pute in  the  testimony  as  to  the  sale  of 
the  property  and  the  amount  realised  there- 
on. For  this  reason  we  are  unable  to  direct 
the  Judgment  that  should  be  entered.  If  the 
parties  are  unable  to  agree  what  the  credits 
should  be,  a  new  trial  will  be  necessary. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. . 
All  the  Justices  concurring. 
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GUINN  T.  SPILL5IAN  et  al; 

(Supreme  Court  of  Kaasaa.     Dec.  9,  1893.) 

E^ECTIfENT— Adtersb  Possessioh  —  Fbotinob  ot 

JURT. 

C.  obtaioed  a  tax  deed,  which  was  de- 
fective, conveying  a  tract  of  wild  land  situate 
in  a  new  and  sparsely-settled  region,  most  of 
'n-hich  was  prairie,  and  the  remainder  timber 
land.  For  three  years  daring  his  ownership, 
the  land  was  uncultivated,  and  there  were  no 
fencps  or  permanent  improvements  thereon,  but 
lie  leased  it  to  others,  from  which  to  cut  hay. 
I^r.ge  quantities  of  hay  were  cut  and  stacked 
thereon,  and  there  is  evidence  tliat  the  prairie 
land  was  best  adapted  and  could  be  more  prof- 
itably used  for  this  purpose  than  any  other; 
and,  further,  that  such  land  in  that  vicinity 
was  similarly  used.  He  engaged  others  to 
Ifuard  the  land  from  trespass,  and  to  protect 
the  timber:  while  he  employed  still  others  to 
cut  timber  thereon,  and  deliver  the  wood  to 
him.  These  things  were  done  in  good  faith 
by  C.  as  acts  of  ownership,  and  with  a  view 
of  taking  and  holding  possession  of  the  land. 
His  claim  of  title  was  open  and  public,  and 
no  one  disputed  his  possession  or  right  of  pos- 
session. He  paid  all  the  taxes  charged  againat 
the  land  until  he  conveyed  it  to  G.,  who  at 
once  entered  and  resided  upon  the  land,  where 
he  made  improvements  of  a  substantial  chat^ 
acter.  O.  paid  the  taxes  every  year,  and  his 
possession  was  not  challenged  until  more  than 
16  years  after  C.  began  to  exercise  control  and 
dominion  over  it.  A.n  action  by  other  claim- 
ants was  begun  against  G.,  who  claimed  title 
by  adverse  possession  for  the  statutory  period 
of  limitation.  Held,  that  there  was  snmcient 
evidence  of  adverse  possession  to  carry  the 
case  to  the  jury,  and  that  the  action  of  the 
court  in  directing  a  verdict  in  favor  of  the 
pl.nintifFs  was  reversible  error. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ubase  coumy; 
Frank  Doster,  Judge. 

Action  by  WiUlam  D.  Spillman  and  others 
against  Robert  W.  Oulnn  to  recover  land. 
Plaintiffs  had  Judgment,  and  defendant 
brings'  error.    Reversed. 

Uedden  &  Schumachw,  for  plaintiff  In  er- 
ror. Glllett  &  Sadler,  for  defendants  In  er- 
rw. 


JOHNSTON,  J.  This  was  an  action  by  WU- 
11am  D.  SplUman,  Margaret  Spillman,  Fan- 
nie J.  Hickey,  Ella  Greer,  and  Joseph  W. 
Robertson,  heirs  of  N.  J.  Spillman,  deceased, 
to  recow  i^om  Robert  TV.  Oulnn  a  24<Nicre 
tract  of  land  In  Butler  coimty.  The  claim  of 
title  of  the  plaintiffs  below  was  based  on 
patents  from  the  United  States,  one  of  which 
was  dated  April  1,  1861,  and  the  other  Hay 
1,  1882,  both  of  which  had  been  issued  upon 
entries  made  with  boimty  land  warrants  as- 
signed to  N.  J.  Spillman.  After  the  decease 
of  Spillman,  his  widow,  Mary  Ann  Spillman, 
who  became  administratrix  of  the  estate  of 
the  deceased,  located  the  warrants,  and  the 
government  granted  the  lands  to  her  as  ad- 
ministratrix of  the  estate,  and  to  her  heirs 
and  assigns.  Oulnn  rested  his  claim  of  title 
upon  a  sale  of  the  land  for  taxes  in  1860,  to 
the  coimty  of  Butler;  an  assignment  of  the 
interest  of  the  county  to  W.  J.  Cameron,  J. 
D.  Connor,  and  W.  S.  Fenno,  upon  the  pay- 


ment by  them  of  all  the  taxes  and  charges 
existing  against  the  land  to  the  time  of  as- 
signment; a  tax  deed  executed  by  the  county 
clerk  of  Butler  county  on  May  5,  1872,  to 
Cameron,  Connor,  and  Fenno;  a  conveyance 
from  Connor  and  Fenno  to  W.  J.  Camer- 
on, dated  April  18,  1874;  and  a  convey- 
ance by  warranty  deed  from  W.  J.  Cam- 
eron and  wife  to  Rob«rt  Oulnn,  dated  Feb- 
ruary 12,  1875,— together  with  the  claim  of 
actual,  open,  continuous,  and  exdtulTe  pos- 
session of  the  land,  by  the  grantors  of  the 
tax  deed,  an^  those  holding  under  them, 
firom  1872,  tmtil  August  28,  1888,  when  this 
action  was  commenced.  At  the  trial,  the 
plaintiffs  below  Introduced  an  exemplifica- 
tion of  the  records  of  the  general  land  office 
showing  the  acquirement,  assignment,  and 
location  of  the  land  warrants,  and  the  Is- 
siunce  of  the  patents. 

Some  objections  were  made  to  the  admis- 
sion of  their  testimony,  but  we  see  nothing 
substantial  in  them.  The  principal  and  con- 
trolling question  In  the  case  is  as  to  the  char- 
acter of  the  possession  of  the  land  by  Gnina 
and  his  grantors,  and  whether  it  is  such  as 
will  give  title  at  the  end  of  the  statutory 
limitation.  After  the  testimony  relating  to 
the  possession  was  introduced,  the  court  held 
It  to  be  Insufficient,  and  took  the  case  from 
the  Jury,  by  directing  a  verdict  in  favor  of 
the  plaintiff  below.  It  appears  to  be  con- 
ceded that  the  tax  deed  to  Cameron  and  his 
associates,  and  which  constitutes  color  of 
title  in  favor  of  Gulnn,  was  defective  and 
invalid.  The  question  we  have  to  decide, 
then.  Is,  whether  the  testimony  offered  by 
Gulnn,  and  against  which  there  was  little 
counter  proof,  tended  to  sustain  the  claim  of 
adverse  possession  for  the  requisite  length  of 
time.  The  possession  of  Gulnn  from  the 
time  of  his  purchase  was  undoubtedly  actual, 
notorious,  and  exclusive.  He  paid  full  con- 
sideration for  the  land;  continuously  resided 
upon  it;  made  improvements  of  a  substantial 
character,  such  as  the  construction  of  a  bouse, 
barn,  and  corrals,  building  fences,  breaking 
prairie;  and,  further,  he  paid  the  taxes  levied 
against  It  from  the  time  of  his  purchase  till 
the  commencement  of  the  action.  Neither 
the  plaintiffs  nor  any  one  else  questioned  his 
right  nor  disturbed  his  possession.  There  can 
be  no  doubt  that  his  possession  was  adverse, 
but,  as  It  continued  less  than  15  years,  the 
character  of  the  possession  of  those  uuder 
whom  he  holds  becomes  important  in  deter- 
mining whether,  when  coupled  with  his  own, 
it  is  sufficient  to  give  him  title.  There  is  tes- 
timony that  W.  J.  Cameron  had  charge  and 
control  of  the  land  on  behalf  of  himself  and 
associates  until  they  conveyed  to  him.  It 
was  known  as  the  "Cameron  Land,"  and  be 
was  recognized  as  the  owner  by  persons  liv- 
ing in  the  vicinity.  In  1872  he  leased  the 
land  to  one  Thompson,  who  made  hay  from 
all  parts  of  the  prairie  land  which  was  suita- 
ble for  haying,  and  stacked  the  hay  upon 
the  land.   There  was  a  growth  of  timber  on 
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a  iKHrtlon  of  the  land,  and  Tbompeon  was 
employed  to  guard  the  timber  land,  and  pre- 
vent any  one  from  trespassing  thereon  or 
from  catting  timber.  In  the  fall  of  that  year 
he  granted  to  one  Rose  the  privilege  of  cut- 
ting some  wood  from  the  timber  land.  In 
1873  Cameron  granted  to  one  Bauman  the 
right  to  cat  grass  on  the  land  tor  that  and 
the  Bubseciuent  year.  He  made  hay  on  all 
the  land  that  was  fit  for  haying  in  both 
years,  and  stacked  the  hay  upon  the  land. 
He  cut  about  200  tons  in  1873;  and  the  sub- 
sequent year,  being  a  dry  year,  only  aboat 
40  tons  were  obtained  from  'the  land.  In 
1872,  Rose,  in  accordance  with  his  employ- 
ment, cut  timber  upon  the  land,  and  deliv- 
ered a  portion  of  it  lo  Cameron.  In  1ST3, 
Cameron  engaged  one  Jacluon  to  guard  the 
timber  land,  and  he  states  that,  while  it  was 
conceded  to  be  Camertm's  land,  one  person 
was  detected  taking  wood  therefrom,  who 
afterwards  settled  w^th  Cameron  for  that 
which  had  been  taken.  Another  neighbor, 
named  Bishop,  whose  land  adjoined  that  of 
Cameron's,  was  placed  in  charge  of  the  tim- 
ber for  one  year;  and  It  appears  that  all  the 
parties  so  employed  did  protect  the  timber, 
and  prevent  the  Intrusion  of  trespassers  up- 
on the  land.  The  acts  of  Cameron  in  leasing 
the  land,  cutting  and  stacking  bay  thereon, 
and  the  cutting  and  protection  of  the  timber, 
as  well  as  the  guarding  of  the  land  from 
trespass,  were  all  done  for  the  piu-pose  of 
taking  possession  of  the  land,  and  to  assert 
ownership  and  dominion  over  it  No  one  in- 
terfered with  his  possession,  nor  disputed  his 
claim  of  title,  during  this  time.  He  fre- 
quently went  upon  the  land,  and  took  par- 
ties upon  It  with  a  view  of  selling  it.  He 
paid  the  taxes  levied  against  it  for -the  years 
1872,  1873,  and  1874,  and  since  that  time  the 
taxes  have  been  paid  by  Guinn.  In  those 
years  that  region  of  conntry  was  sparsely 
settled,  and  there  is  testimony  to  the  effect 
that  the  land  in  the  vicinity  was  largely  un- 
occupied and  untllled.  It  was  then  regarded 
that  it  could  be  mwe  profitably  used  for  graz- 
ing or  the  cutting  of  hay  thereon.  The  land 
was  not  inclosed  during  Cameron's  owner- 
ship, but  the  herd  law  had  been  adopted  in 
that  county  In  1872,  and  the  order  has  con- 
tinued ha  force  since  chat  time. 

The  court,  after  hearing  this  evidence,  de- 
termined that  it  did  not  tend  to  sustain  the 
claim  of  adverse  possession,  and  therefore 
refused  to  submit  it  to  the  Jury.  Was  there 
sufficient  evidence  to  take  the  case  to  the 
Jury?  We  may  lay  aside  any  conflicting 
testimony,  aa  the  court  had  nothing  to  do 
with  that  If  the  evidence,  though  weak, 
fairly  tended  to  sustain  the  claim  of  ad- 
verse possession,  the  court  was  required  to 
submit  it  to  the  consideration  and  Judgment 
of  the  iary.  The  action  of  the  court  in  direct- 
ing the  verdict  cannot  be  sustained  unless  It 
can  be  said  that,  admitting  every  fact  proven 
In  tayor  of  Gulnn,  and  every  fact  wliich  the 
jury  might  fairly  and  legally  Anfer  from  the 


evidence  fav<Nnble  to  him,  still  he  failed 
to  make  out  somO'CMie  or  m<H:e  of  the  ma- 
terial facts  of  his  claim.  Measuring  the  evi- 
dence in  accordance  with  this  well-known 
rule,  we  think  Guinn  was  entitled  to  have 
the  case  submitted  to  the  Jury.  When  the 
acts  of  ownership  and  possession  are  con- 
sidered in  connection  with  the  condition  of 
the  country,  the  purposss  tor  which  such 
land  was  adapted,  and  the  tact  that  it  was 
used .  and  treated  much  the  same  as  were 
the  adjoining  lands  of  other  owners,  and 
used  in  the  most  profitable  manner  then 
in  vogue,  we  cannot  say  that  the  possession 
was  not  adverse.  We  think  the  claim  of 
absolute  title,  the  undisputed  control,  the 
leasing,  guarding,  and  protecting  of  the  land, 
the  cutting  and  stacking  of  hay  thereon, 
the  care  and  cutting  of  the  timber,  and  the 
payment  of  taxes,  tended  to  establish  oi>en, 
exclusive,  an'd  adverse  possession.  It  seems 
to  have  been  the  theory  of  counsel  that,  be- 
cause Cameron  had  not  cultivated,  inclosed, 
or  erected  permanent  improvements  upon  the 
land,  there  was  nothing  to  indicate  an  at- 
tempt to  found  a  hostile  title  by  possession. 
None  of  these  things  are  atmolntely  essen- 
tial in  order  to  establish  title  by  adverse 
possession.  In  Gilmore  v.  Norton,  10  Kan. 
506,  it  was  held  that  It  is  not  necessary 
that  a  person  should  always  be  actually  upon 
real  estate,  nor  that  he  should  actuailly  re- 
side thereon,  neither  that  there  should  be 
any  improvements  upon  the  property,  in 
order  that  he  may  be  in  the  actual  posses- 
sion of  the  same,  lliere  may  be  an  actual 
possession  of  unlndosed,  unimproved  land. 
No  rule  of  geno-al  application  as  to  what 
Avill  constitute  adverse  possession  can  be 
safely  laid  down,  as  much  necessarily  de- 
pmds  upOn  the  character  and  situation  of 
the  land,  and  the  uses  to  which  it  is  adapt- 
ed; and  so  it  is  freqncmtly  said  that  Ihe  rule 
requiring  actual  and  visible  occupancy  should 
be  more  strictly  construed  In  an  old  and 
well-settled  country,  where  the  land  is  im- 
proved, than  in  a  new  country,  where  the 
land  is  only  partially  improved.  Gildehaus 
V.  Whiting,  3U  Kan.  706,  18  Pac.  916,  is 
much  relied  on  by  defendants  in  error  as 
ah  authority  to  show  that  the  facts  in  this 
case  do  not  constitute  adverse  possession.  It 
was  there  held  that  the  recording  of  a  con- 
veyance by  a  gT&ator  who  had  no  title,  the 
payment  of  taxes  for  a  nnmber  of  years  by 
the  grantee,  and  a  public  claim  of  title  to 
vacant  lots,  was  not  conclusive  evidence  of 
an  adverse  holding  and  of  ownership.  It 
was  strongly  urged  in  that  case  that,  al- 
though the  lots  ware  vacant,  these  acts  of 
ownership  were  sufficient  to  establish  an  ad- 
verse possession;  but  the  court  was  unable 
to  yield  its  assent  to  that  view,  not  because 
those  acts  were  not  some  evidence  of  owner- 
ship and  possession,  but  rather  because  the 
trial  coturt  had  held  that,  under  the  circum- 
stances, they  were  insufficient  to  constitute 
adverse  possession.   If   the   finding  of   the 
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trial  court  In  that  cose  had  been  to  the  con- 
trary, a  different  result  might  have  been 
reached  In  this  court  That  case,  however, 
recognizes  that  some  of  the  facts  existing 
in  this  case  constitute  evidMlce  of  posses- 
sion and  ownership  which  would  require  a 
submission  to  the  Jury.  In  that  case,  and 
those  therein  cited,  it  is  held  that  the  pay- 
ment of  taxes  Is  prima  fade  evidence  of 
ownership,  and  that  where  the  land  claimed 
is  subjected  to  the  wUl  and  dominion  of  the 
claimant,  manifested  in  some  appropriate 
manner,  residence  upon  the  property  is  not 
essential,  and  that  In  such  case  an  inclosure 
is  unnecessary.  In  the  case  of  grazing  land, 
in  a  grazing  coantry,  b»ding  sheep  upon  it 
would  seem  to  be  an  appropriate  use,  ac- 
cording to  the  locality  and  quality  of  the 
property.  Accordingly,  we  And  that  In  two 
cases  pasturage  of  cattle  within  an  Inclosure 
was  held  to  be  sufficient  against  intruders, 
and  It  was  held  that  pasture  without  an 
inclosure  was  sufficient,  the  cattle  being  con- 
fined to  the  land  by  herders.  Webber  t. 
Clarke,  74  Cal  11,  16  Fac.  434,  and  cases 
there  cited.  See.  also,  the  following  au- 
thorities, cited  and  commented  on  in  Gilde- 
baus  T.  Whiting,  supra:  Ellicott  r.  Pearl,  10 
Pet  412;  Ewlng  v.  Bamet,  11  Pet  41;  Hjoiig- 
worthy  v.  Myers,  4  Iowa,  18;  Draper  v. 
Shoot,  25  Mo.  191;  Ludlow  v.  McBrlde,  3 
Ohio  St  241.  In  a  recent  case,  involving 
facts  somewhat  similar  to  those  in  the  pres- 
ent case,  this  court  sustained  the  finding  of 
adverse  possession.  Goodman  v.  Nichols,  44 
Kan.  22,  23  Pac.  857.  In  GurUs  v.  CampbeU, 
54  Mich.  340,  20  N.  W.  69,  It  was  held  that 
"an  owner  of  out  lots,  which  he  does  not 
fence  or  cultivate,  may  establish  an  adverse 
ixwsesslon  by  cutting  grass  and  timber,  ditch- 
ing, paying  general  and  special  taxes,  and 
openly  and  notoriously  claiming  and  using 
the  land."  See,  also.  Sparrow  v.  Hovey,  44 
Mich.  63,  6  N.  W.  93.  In  lAUtry  v.  Piirker, 
(Neb.)  55  N.  W.  962,  it  is  said  that  "the  pro- 
tection of  grass  during  the  growing  season, 
and  the  cutting,  curing,  and  disposal  of  the 
bay  at  the  proper  periods,  constitute  actual 
possession  In  the  defendant,  especially  when 
taken  in  connection  with  his  using  it  in  Uke 
manner  as  the  surrounding  land  and  his 
acts  to  prevent  its  use  by  others."  In  Finn 
V.  Land  Ck>.,  (Wis.)  40  N.  W.  209,  it  was 
held  that  where  plaintiff  went  upon  the  land 
a  number  of  times  every  year,  to  see  whether 
trespass  was  being  committed  thereon,  to 
look  over  the  timber,  and  to  run  out  lines 
on  which  to  build  roads  to  get  out  some  of 
the  timber,  and  that  the  roads  wwe  built, 
and  timber  was  cat,  during  each  winter,  to 
be  used  for  fence  rails  and  firewood  on  plain- 
tiff's farm,  which  adjoined  the  land,  and  for 
other  piui;)oses,  and  where  his  occupancy 
during  the  winters  was  not  accidental,  but 
was  open,  notorious,  and  continuous,  and  in 
the  usual  manner  that  timber  lands  were 
occupied,  the  possession  was  adverse,  and 
tbat  the  land  was  at  no  time  "vacant"  or 


"unoccupied,"  within  the  meaning  of  tbe 
statute.  In  Clement  v.  Perry,  34  Iowa,  564, 
It  was  held  that,  "where  a  person  claiming 
land  exercises  acts  of  ownersiiip  over  it  by 
tbe  ose  of  it  for  the  purposes  to  which  it  is 
adapted,  his  possession  will  be  regarded  as 
actual  and  adverse.  So  held  in  respect  to 
unlnclosed  timber  land  on  which  tbe  person 
claiming  to  l>e  the  owner  cut  wood  and 
timber  tor  ordinary  purposes  during  the 
period  of  bis  ownership."  In  Forey  v.  Bige- 
low,  56  Iowa,  381,  9  N.  W.  313,  it  was  de- 
cided, "where  lands  are  opei  and  unlnclosed, 
but  it  appeared  that  defendant,  and  those 
under  whom  be  claimed,  had  for  more  than 
ten  years  claimed  and  exercised  the  ex- 
clusive light  to  cut  timber  and  grass  there- 
from, and  bad  at  various  times  sold  tbe 
right  to  cut  grass  to  others,  tbat  such  pos- 
session was  effectual  as  actual  inclosure  of 
tbe  land."  In  tbe  same  line,  see  Murray  v. 
Hudson,  (Mich.)  32  N.  W.  889;  Cooper  v. 
Morris,  (N.  J.  Srr.  A  App.)  7  Atl.  427;  Fisber 
V.  Bennehoff,  121  DL  426,  13  N.  E.  150; 
Stephenson  v.  Wllacm,  50  Wis.  95,  6  N.  W. 
240;  Banm  v.  Shooting  Club,  (N.  C.)  2  8.  E. 
673.  These  authcxities  strong  sustain  our 
view  that  there  was  sufficient  evidence  to 
carry  tbe  case  to  tbe  jury,  and  from  which 
the  Jury  might  have  found  adverse  posses- 
sion from  1872,  such  as  would  confer  title 
ui>on  Golnn.  Whether  tbla  evidence  wotild 
have  been  satisfactory  to  this  court  upon 
tbat  question  as  an  original  question  it  is 
unnecessary  to  determine.  For  tbe  present, 
the  only  inquiry  is  whether  it  was  sufficient 
to  require  a  submission  of  the  same  to  the 
Jury.  We  are  clearly  of  opinion  tbat  it  was, 
and  hence  we  are  unable  to  sustain  the  rul- 
ing of  the  court.  In  view  of  tbe  conclusion 
tbat  we  have  reached,  tbe  other  questions 
suggested  need  not  be  decided.  Tbe  Judg- 
ment of  the  district  court  will  t>e  reversed, 
and  tbe  cause  reooanded  for  another  trial. 
All  the  Justices  concurring. 
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(Supreme  Court  of  Kansas.     Dec.  9,  1893.) 

INSCBANCB  —  Mistake  in  DsscRimoH  vr  Pkkii- 

ISIS — COHDITIOXB   OT  POUCT  — AaSROT — ESTOP- 

Fai> 

•  LA  ruling  of  the  trial  court,  not  preju- 
dicial to  the  party  complaining,  cannot  be  re- 
garded as  rereraible  error. 

2.  Where  a  dwelling  boose  is  insured,  and 
the  policy  by  mistake  misdescribes  tbe  land 
on  which  the  house  is  situated,  this  will  not 
of  itself  affect  the  risk,  or  render  the  policy 
void;  and  it  is  not  necessary  to  reform  tbe 
policy,  in  case  of  a  loss,  to  recover  thereon. 

3.  The  cases  of  Sullivan  v.  Insurance  Co., 
8  Pac.  112,  34  Kan.  170,  and  Insurance  Co.  v. 
Gray.  23  Pac.  637,  43  Kan.  497,  followed. 

4.  A  provision  in  an  insurance  policy 
against  future  incumbrances  without  the  con- 
sent of  the  secretary  of  the  insurance  com- 
pany, indorsed  thereon,  is  not  broken,  where 
the  property  is  already  mortgaged  at  tbe  time 
of  the  application  for  tbe  inaqranoe  and  ths 
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iuuance  of  the  policj',  bj  the  subseqaent  re-  I 
newals  of  the  prior  mortgages  with  accrued  in- 
terest. 

5.  Where  a  person  claiming  to  be  the  so- 
licitor or  ai;ent  of  a  fire  insurance  company, 
and  having  in  his  possession  blanic  applications 
of  the  company,  receives  and  forwards  to  the 
company  an  application  indorsed  by  him  as  the 
solicitor  for  the  company,  and  the  company  ac- 
cepts such  application  from  such  person,  and 
pays  him  for  bis  serrices  as  solicitor,  and  re- 
turns and  delivers  to  him  for  the  insured  the 
policy  applied  for,  and  receives  the  premium 
on  the  policy  through  anicb  soKdtor,  less  his 
charges  for  commission,  held,  in  an  action  on 
the  policy,  that  the  insurance  company,  hav- 
ing enjoyed  the  benefits  of  the  acts  of  the  al- 
leged solicitor,  and  having  paid  him  as  solicitor, 
cannot  deny  that  he  was  its  agent  for  the  pur- 
pose of  soliciting  and  delivering  such  policy. 
(Syllabus  by  the  Court.) 

Error  from  diBtrlct  court.  Cloud  county; 
F.  W.  Sturges,  Judge. 

Action  on  a  iK>Ucy  of  Insurance  by  Ben 
Siilndon  against  the  Kansas  Farmers'  Fire 
Insurance  Company.  Plaintiff  had  judg- 
ment, and  defendant  brings  error.    Affirmed. 

The  other  facts  fuily  appear  in  the  follow- 
ing statement  by  HORTON,  C.  J.: 

This  action  was  commenced  by  Ben  Sain- 
don  against  the  Kansas  Farmers'  Fire  In- 
surance Company  upon  an  insurance  policy 
dated  the  1st  day  of  April,  1887,  for  damage 
sustained  by  reason  of  a  flro  which  occurred 
November  6,  1888,  and  during  the  term  of 
the  policy.  Among  other  things  contained 
in  the  petition  was  the  following:  "And 
I>laintifr  further  says  that  said  defendant,  at 
the  time  it  issued  said  policy  of  Insurance  to 
the  plaintiff,  that  they  did  not  properly  de- 
scribe the  real  estate  on  which  said  dwelling 
bouse  was  situated,  and  tbat  the  answers  to 
certain  questions  in  the  application  and 
transcribed  on  said  policy  ere  not  the  an- 
swers of  the  plaintiff  to  the  questions  as 
they  appeared  on  said  policy  of  Insurance. 
That  when  he  received  said  policy,  and  dis- 
covered said  errors,  he  returned  the  same  to 
said  insurance  company  for  correction,  and 
nsked  to  have  said  erroneous  description  co:*- 
rected,  so  as  to  properly  describe  the  real  es- 
tate on  which  said  dwelling  house  was  sit- 
uate; and  to  correct  the  other  erroneous  an- 
swers to  questions,  as  they  appeared  on  said 
policy  to  have  been  falsified;  all  of  which 
said  company,  by  their  authorized  agent, 
n  greed  to  do,  and  received  from  said  plain- 
tiff his  said  policy  herein  described  for  that 
purpose,  who  kept  and  did  not  return  t&e 
said  policy  to  him  until  after  his  said  loss 
by  fire,  when  the  same  was  returned  to  him 
without  any  correction  having  been  made. 
Tbat  said  error  in  said  description  and  an- 
swers was  not  the  plaintiff's,  but  the  defend- 
ant's, and  which  error  it,  the  defendant, 
should  have  corrected,  as  was  their  place  to 
do  when  notified  and  directed."  The  an- 
swer contained  a  general  deniaL  The  sec- 
ond defense  was  that  at  the  time  of  the  fire 
the  plaintiff  below  was  not  the  owner  of 
the  property  destroyed  by  the  fire,  or  the 
property  described  in  the   ];)olicy.     In   the 


fotvth  defense  the  defendant  set  out  the 
written  application  made  by  Salndon  for  tbe 
policy,  alleging  specifically  that  the  applica- 
tion, by  the  terms  of  the  policy  of  Insur- 
ance, was  a  warranty  on  the  part  of  Saln- 
don, and  that  the  policy  contained  condi- 
tions providing  any  false  representations 
upon  the  part  of  the  assured  in  his  applica- 
tion should  render  bis  policy  of  insurance 
void,  and  that  the  application  contained  false 
statements,— among  others,  that  the  assured 
represented  that  he  was  the  owner  of  the 
premises  upon  which  the  property  was  sit- 
uated, and  that  it  was  unincumbered,  when 
in  fact  the  property  was  mortgaged  for  a 
very  large  amount,  about  $14,000.  In  tbe 
fifth  defense  the  company  pleaded  the  clause 
in  the  policy  that  if  the  property  described 
In  the  policy  of  Insurance  should  be  sold, 
transferred,  or  incumbered,  in  whole  or  m 
part,  before  or  after  the  loss,  without  the 
consent  of  the  secretary  of  the  defendant 
company  indorsed  thereon,  then  the  policy  of 
insurance  should  be  void;  and  alleged  tbat 
plaintiff  below,  at  divers  times  after  receiv- 
ing the  iwlicy,  had  mortgaged  the  Insured 
property,  and  that  for  this  reason  the  policy 
was  wholly  void.  The  reply  was  as  fol- 
lows:* "Comes  now  the  plaintiff,  and  for  re- 
ply to  the  several  paragraphs  of  defendant's 
answer  herein  denies  each  and  every  allega- 
tion therein  contained.  And  for  a  further 
and  more  complete  reply  herein  to  defend- 
ant's answer  says  that  he  never  executed 
or  delivered  the  pretended  application  for  In- 
surance set  forth  In  defendant's  answer,  and 
marked  'Exhibit  A/  That  he  never,  either 
directly  or  Indirectly,  made  any  representa- 
tions to  defendant  that  his  real  estate  men- 
tioned was  or  was  not  mortgaged  or  Incum- 
bered; neither  did  be  ever  authorize  the. 
same  to  be  made  to  defendant,  or  to  any  one 
acting  for  and  in  behalf  of  said  defendant. 
That  E.  D.  Pelletler,  the  solicitor  for  said 
insurance  company,  defendant,  desiring  to 
Insure  the  house  and  furniture  of  the  plain- 
tiff, represented  to  the  plaintiff  that  he  was 
the  agent  of  the  Insurance  company,  defend- 
ant, and  that  all  the  company  desired  was 
the  size  of  the  house,  and  when  built.  That 
E.  D.  Pelletler,  for  said  defendant,  toolE  a 
blank  piece  of  paper,  and  took  down  the  size 
of  the  house,  and  when  built,  turned  to  tbe 
plaintiff,  and  said:  That  Is  all.  When  you 
come  In  again,  yom:  policy  will  be  ready.' 
That  the  plaintiff  soon  thereafter  called,  paid 
tbe  full  premium  thereon,  to  wit,  thirty- 
seven  dollars  and  fifty  cents,  and,  being 
unable  to  read  or  write,  took  tbe  iMlicy 
home.  That  he  never  signed  any  application 
of  any  kind  or  description  to  said  defend- 
ant; neither  did  he  ever  authorize  any  one 
in  his  behalf  to  sign  such  application.  That 
his  application  for  the  insurance  was  oral, 
and  was  not  reduced  to  writing  by  the  de- 
fendant. Tbat  In  obtaining  the  Insurance 
I>olicy  he  did  not  conceal  or  attempt  to  con- 
ceal any  debt  or  Uen  against  him.    That  B. 
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D.  Pelletler,  who  was  acting  for  and  on  be- 
half of  the  insurance  company,  defendant, 
and  from  whose  hand  he  received  the 'policy, 
had  personal  knowledge  of  the  financial  con- 
dition of  the  plalntlfr  at  the  time  of  the  Is- 
suing and  delivering  of  the  iosorance  policy, 
and  for  a  long  time  prior  thereto."  The  re- 
ply was  not  sworn  to.  The  trial  commenced 
on  the  10th  of  January,  1890.  The  Jury  re- 
turned a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages  at  $2,664.16,  being  $1,900 
for  loss  on  house,  with  interest  of  $124.76, 
and  $600  for  loss  on  personal  property,  with 
$30.40  interest  Subsequently  judgment  was 
rendered  thereon  in  faror  of  the  plaintiff 
and  against  the  defendant  upon  the  veroict. 
The  insurance  company  excepted,  and  brings 
the  case  here. 

Stambaugh,  Hurd  &  bewey,  for  plaintiff  in 
error.  Pulslfer  &  Alexander,  for  defendant 
in  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
The  insurance  company  moved  to  require 
plaintiff  below  to  make  his  petition  more  defi- 
nite and  certain  by  stating  specifically  what 
answers  to  questions  in  the  application, 
which  had  been  transcribed  on  the  policy, 
were  false,  and  not  his  own  answov.  This 
motion  the  court  denied.  It  is  doubtful 
whether  the  exception  of  the  company  can 
be  considered,  because  the  petition  in  error 
does  not  specially  assign  this  ruling  as  error; 
but,  if  it  were  considered,  the  reply  subse- 
quently filed  cured  the  indefinite  or  defective 
allegations  of  the  petition,  as  it  set  forth 
specifically  all  the  facts  claimed  by  the  plain- 
tiff below  concerning  the  application  and  the 
answers  to  the  questions  therein  stated.  All 
of  the  pleadings  may  be  considered  together 
if  any  allegation  in  the  petition  is  urged  as 
insufficient  Therefore,  if  any  error  was 
committed  in  the  ruling  referred  to,  in  view 
of  the  reply  it  cannot  be  regarded  as  preju- 
dicial. 

2.  Upon  the  trial,  after  the  Jury  was  im- 
paneled, and  when  plaintiff  below  offered 
bis  first  witness,  objection  was  made  to  the 
Introduction  of  any  testimony  under  the  pe- 
tition, for  the  reason  that  it  did  not  state 
facts  suiScient  to  constitute  a  cause  of  ac- 
tion. The  principal  contention  was  that  the 
petition  itself  disclosed  the  fact  that  the 
policy  did  not  properly  describe  the  real  es- 
tate upon  which  the  dwelling  bouse  was  sit- 
uated. The  land  was  misdescribed  in  the 
policy,  but  this  misdescription  would  not 
affect  the  risk,  or  render  the  policy  void.  In- 
surance Co.  v.  McLanatban,  U  Kan.  633; 
Mumper  v.  Kelley,  43  Kan.  256,  23  Pac.  558; 
Insurance  Co.  v.  Schreck,  (Neb.)  43  N.  W. 
.^1-344;  Insurance  Go.  v.  Gebhart  (Neb.)  49 
N.  W.  333. 

3.  It  is  next  contended  that,  as  many  of  the 
answers  concerning  other  Insurance,  prior  in- 
cambtances,  and  stove  pipes,  in  the  written 
application,  were  untrue,  the  policy  was  ren- 
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dered  void  thereby.  It  appears  firom  the 
evidence  that  the  plaintiff  below  could  not 
read  or  write;  that  the  application  was 
signed  with  a  mark  only;  that  the  applicant 
made  no  false  statements  or  answei-s; 
that  the  application  was  filled  in  by  E.  D. 
Pelletler,  who  sent  the  same  to  the  insurance 
company,  and  received  the  policy  from  de- 
fendant below.  Therefore,  If  Pelletler  was 
tbe  agent  of  the  company,  and  made  or  filled 
in  the  false  answers  without  the  knowledge  or 
consent  of  the  plaintiff,  the  company  cnnnot 
avoid  the  payment  of  the  loss  on  account  of 
them.  Sullivan  v.  Insurance  Co.,  34  Kan. 
170,  8  Pac.  112;  Insurance  Co.  v.  Gray,  43 
Kan.  4U7,  23  Pac.  637.  In  this  connection 
it  is  suggested  that  the  trial  court  committed 
«Tor  in  permitting  plaintiff  below  to  testi- 
fy that  he  never  signed  tbe  application.  The 
question  was  not  objected  to,  but  the  com- 
pany moved  to  strike  out  his  answer  aftw 
it  had  been  received.  The  execution  of  the 
application,  as  it  was  submitted  to  tbe  Jury, 
was  not  in  issue.  The  court,  in  its  instruc- 
tions, treated  the  application  as  if  it  bad 
been  signed,  and  informed  tbe  jury  that,  "If 
such  agent  relied  on  the  representations  of 
the  plaintiff,  if  be  made  any,  and  such  repre- 
sentations were  false,  and  deceived  tbe  agent 
as  to  the  true  condition  of  the  property, 
whether  with  reference  to  Incumbrances  or 
otherwise,  and  a  loss  occurred,  the  plaintiff 
could  not  recover.  But  if  the  plaintiff  stated 
all  the  answers  truthfully,  and  the  agent 
wrote  them  falsely,  or  if  the  agent,  by  his 
own  examination,  knowledge,  or  Information 
of  the  premises,  without  reference  to  the 
statements  of  tbe  plaintiff,  if  anyi  filled  out 
the  application,  then  the  company  is  bound 
thereby,  whether  the  application  was  truth- 
ful and  correctly  filled  out  or  not;  for,  be- 
ing the  act  of  the  company,  through  its 
agent,  if  not  correct,  the  company,  and  not 
tbe  plaintiff,  must  bear  the  loss." 

4.  It  is  further  contended  that  as  the  prop- 
erty insured  was  mortgaged  dm-lng  the  term 
of  the  policy  and  before  the  loss,  without 
notice  to  or  the  consent  of  the  comi>any,  the 
policy,  by  the  terms  thereof,  became  void. 
It  appears  from  the  evidence  that  the  subse- 
quent mortgages  were  given  to  tbe  officers 
of  the  bank  who  held  the  original  mortgages, 
and  were  simply  renewals  of,  or  in  lieu  of, 
mortg.iges  in  existence  at  the  time  the  appli- 
cation was  taken  and  the  policy  issued,  with 
additional  Interest  Such  renewals  did  not 
vitiate  the  policy,  nor  cause  any  breach  of 
Its  condition.  There  was  a  conflict  in  the 
evidence  whether  the  mortgages  were  re- 
newals only,  but  the  jury  were  the  judges 
of  the  weight  and  credibility  of  the  witness- 
es, and  under  instructions  of  the  court  have 
settled  that  mattH*  in  favor  of  the  plaintiff 
below.  Bowlus  V.  Insurance  Co.,  (Ind.  Sup.) 
32  N.  El.  319-321;  Russell  v.  Insurance  Co., 
(Iowa,)  32  N.  W.  95,  42  N.  W.  654;  Associar 
tlon  v.  Holberg,  (Miss.)  8  South.  175;  Mc- 
Namara  v.  Insurance  Co..  47  I^  W.  28S^i 
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5.  It  Is  also  contended  that  Pelletier  was 
not  the  agent  of  the  insurance  company,  as 
bis  agency  had  terminated  in  February,  1887, 
before  the  application  for  the  policy  was 
taken.  Therefore  that  the  trial  court  com- 
mitted error  in  instructing  the  lory  that  "the 
company,  having  issned  its  policy  on  the  ap- 
I^cation  taken  by  FeUetier,  made  him  its 
agent  for  that  purpose,  eren  if  he  was  not 
so  before."  At  one  time  El.  D.  Pelletier  was 
the  soUcitw  for  the  insurance  company. 
After  his  agency  terminated  he  rctaised 
{Minted  blanks  of  the  company,  which  had 
been  furnished  him  while  he  was  soUdtor. 
On  the  back  of  the  application  filled  up  was 
indorsed,  "B.  D.  PeUetler,  Solicitor."  P^ 
letler  requested  the  plataitiff  to  insure,  ftsed 
the  amount  of  premium,  loade  in«ulries  rela- 
tiTe  to  the  dweOing  houaek  and  transmitted 
the  afkplioation  to  tbe  company.  The  eea^ 
pany  Issued  the  poUoy,  and  paid  Pelletlar 
a  commission  of  25  per  cent  for  bla  serTlcea 
The  policy  was  aent  to  him  for  delivery,  nie 
acts  of  Pelletier  in  soUdting  the  insurance 
and  taking  the  application  oo  a  blank  of  the 
oompajBy  having  been  clearly  aeecpted  by 
the  coropaj^y,  is  such  a  ratificatkkn  as  is 
equivalent  to  full  authority  hi  the  first  in- 
stance. Having  accepted  PeUetier'a  services 
as  solicitor,  and  having  paid  him  for  the 
same,  the  insurance  company  cannot  now 
disown  bis  agency.  Babcodi  ▼.  Detord,  14 
Kan.  408;  Watereon  ▼.  Bogere,  21  Kan.  629; 
McArtbur  v.  Association.  (Iowa,)  85  N.  W. 
4S0;  Abraham  v.  Insurance  da,  40  Fe<L  717. 
The  trial  court  committed  no  error  in  refus- 
ing the  two  instructions  prayed  for.  The 
first  instruction  omitted  all  reference  to  the 
false  answers  having  been  written  in  the  ap- 
pUcation  by  PeUetler  without  the  knowledge 
or  consent  of  the  plalntifT.  The  second  in- 
struction, concerning  the  subsequent  mort- 
gnges.  was  faulty  in  not  excepting  renewals 
of  prior  mortgages.  There  are  some  other 
matters  referred  to  in  the  brie£s«  but  they 
do  not  merit  diBcussioa.  The  Judgment  will 
be  affirmed.    All  the  justices  concurring. 


CHICAGO,  K.  A  W.  R.  CO.  v.  NASHUA 

SAVINGS  BANK. 
(Supreme  Court  of  Kansas.     Dec.  9,  1893.) 

Condemnation  of  Railroad  Riobt  or  Wat  ovbb 
MoKisAGED   Laud  —  Riqrts   or  Compamt  as 

AOAJNST  MoBTaAOEB. 

The  cases  of  Railway  Co.  v.  Meyer,  31 
Pac.  700,  50  Kan.  25:  Rand  v.  Railway  Co., 
81  Pac.  683,  50  Kan.  114;  Goodrich  v.  Board, 
27  Pac.  1006,  47  Kan.  855,— followed. 

(Syilabns  by  the  Court) 

Error  from  district  court  Kingman  coun- 
ty;   S.  W.  Leslie,  Judge. 

Action  by  the  Nashua  Savings  Bank 
against  Joseph  Thomas,  the  Chicago,  Kansas 
&  Western  Railroad  Ck>mpany,  and  others, 
to  foreclose  a  mortgage.  Defendant  rail' 
road  company  resisted  the  action  <»  the 
ground  that  lib  right  of  way  over  the  m<»t- 


gaged  premises  was  not  suhjeet  to  the  mort- 
gage, 4Ukd  from  an  advccM  Judgment  It  bring! 
error.'  Rerenaed. 

FoUowing  is  the  aiaterial  part  of  the 
agreed  statement  of  facts  on  which  the  cas* 
was  tried:  "It  is  hereby  stipulated  and 
agreed  by  and  between  the  plaintiff  and 
the  defendant  the  Chicago,  Kansas  A  West- 
ern Railroad  Oampany  that  the  only  ques- 
tion in  dispute,  and  the  only  question  to 
be  settled  by  the  court  in  this  case,  is  as 
to  whether  the  platmtlff  herein  is  entitled 
to  a  Judgment  herein  barring  the  rights  of 
the  defendant  the  Chicago,  Kansas  &  West- 
em  Railroad  Couipwiy  in  the  foreclosure 
proceedings  inatltutad  by  tjhe  plaintiff  in  this 
action.  It  is  further  stipulated  and  agreed 
by  and  between  the  plaintiff  and  the  de- 
feadont  berein  that  the  following  shall 
be  treated  and  considered  as  all  the 
facts  in  this  case:  (1)  That  on  the  Kith  day 
of  September,  1885,  the  defendant  JoB^>b 
Thomas  was  the  owner  of  the  foUowing 
described  real  estate,  situated  in  the  comity 
«f  Ktngnan  and  state  of  Kansas:  The 
southwest  quarter  of  section  twdve,  (12,) 
and  the  nerttiweet  quarter  of  the  north- 
west qoorter  ef  section  thirteen,  (13,)  all 
in  township  thirty,  (90,)  range  seven  (T) 
west  of  the  Mh  P.  M.,  except  tea  (10)  acres, 
In  a  square  form,  ht  the  southwest  comer, 
—and  that  on  said  10th  day  of  September. 
1885,  said  Joseph  Thomas  and  bis  wife  execut- 
ed to  the  Lombard  Investm^it  Company  their 
mortgage  en  said  land  to  secure  their  note 
for  the  sum  of  $1,100,  and  that  the  amount 
now  sought  to  be  recovered  in  this  action 
by  the  plaintiff,  who  is  now  the  owner  of 
said  note  and  *ntortgage,  is  the  amount  now 
due  and  unpaid  th«eon,  and  that  said 
mortgage  Is  now  in  full  force  and  effect, 
and  that  said  note  and  mortgage  were  duly 
assigned  to  plaintiff  priw  to  the  condem- 
nation proceedings  hereinafter  mentioned, 
and  that  said  mortgage  was  duly  recorded, 
as  in  said  plaintiff's  petition  alleged.  (2) 
That  said  Joseph  Thomas  continued  to  own 
said  real  estate  and  was  the  owner  of  the 
same,  up  to  and  including  August  30,  ISSC. 
(3)  That  the  defendant  the  Chicago,  Kansas 
&  Western  Railroad  Company  was  at  all 
times  hereinafter  mentioned  a  railroad  cor- 
poration duly  organised  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Kansas  for  the  purpose  of  constructing,  op^*- 
atlng,  and  maintaining  a  line  of  railroad 
into  and  through  the  cotmty  of  Kingman 
and  state  of  Kansas,  and  as  such  corpora- 
tion it  had  the  power  to  exercise  the  power 
of  eminent  domain  in  the  manner  and  form 
as  by  law  provided.  (4)  That  on  the  2l8t 
day  of  July,  1886,  the  defendant  the  Chi- 
cago, Kansas  &  Western  Railroad  Com- 
pany made  application  for  the  appointment 
of  commissioners  to  condemn  the  right  of 
way  over  and  across  the  above-described 
real  estate;  that  said  commissioners  were 
duly  app<rinted;    that  said  land  was  duly 
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condemned,  to  the  extent  of  a  right  of  way 
100  feet  wide  across  the  same;  that  the 
award  was  dnlj  paid  Into  the  hands  ot  the 
proper  officer,  and  drawn  out  by  Joseph 
Thomas;  that  the  award  was  made  to  Jo- 
seph Thomas,  who  was  the  only  person  the 
condemnation  commission  fomid  to  be  the 
probable  owner  of  said  premises;  that  no 
award  was  made  to  the  plaintiff  in  this 
action,  or  to  its.  assignor;  that  all  the  pro- 
ceedings in  connection  with  the  condrai- 
natlon  were  regular  In  detail,  and  that  said 
right  of  way  was  condemned  in  full  com- 
pliance with  the  statute  in  such  cases  made 
and  provided;  and  that  the  court,  in  pass- 
ing on  this  case.  Is  to  treat  the  condemna- 
tion proceedings  as  regular,  withoat  any  evi- 
dence to  establish  that  fact  •  •  •  (7)  It  is 
contended  by  the  defendant  the  Cliicago, 
Kansas  &  Weston  Ballroad  Company  that 
the  condemnation  proceedings  above  re- 
fored  to  bar  the  right  of  the  plaintiff  to 
a  Judgment  of  foreclosure,  so  far  as  the 
right  of  way  condemned  la  concerned." 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff In  error.  T>.  H.  £Sttlen,  for  defendant 
in  earror. 

PBR  CURIAM.  No  brief  has  been  filed 
upon  the  part  of  the  defendant  in  error. 
Upon  the  matters  presented  the  cases  of 
liaUway  Co.  v.  Meyer,  50  Kan.  25,  SI  Pac. 
700;  Band  v.  Railway  Co.,  60  Kan.  114, 
31  Pac.  683;  Goodrich  v.  Board,  47  Kaa. 
355,  27  Pac.  1006,— are  decisive  against  the 
plaintiff  below.  Ui»on  the  agreed  statement 
of  facts  the  Judgment  of  the  district  court 
will  be  reversed,  with  direction  to  the  court 
to  enter  Judgment  for  the  railroad  company, 
decreeing  its  right  of  way  to  be  superior 
to  and  free  from  the  mortgage. 


8TATB  V.  PIERCE  et  al. 
(Supreme  Court  of  Kansas.     Dec  9,  1893.) 
FtntoHASK  ow  Bridges  bt  Coumtt  —  "Trob  Vai/- 
tm" — UNLAwruL  Issua  or  Cocntt  Warbants — 

PCNISaNEKT  OF  OfVICERS  FOB. 

1.  Under  the  proTisionB  of  chapter  61, 
Seas.  Laws  1891,  the  county  commlBBionerB  of 
Barber  county,  in  this  state,  have  no  power 
to  pnrdiaae  any  bridge  built  upon  the  pnblic 
hig^waya  of  that  county,  unless  they  pay  for 
the  same  In  county  bonds,  or  the  pioceeda 
thereof. 

2.  "True  value,"  in  aaid  chapter  61,  Seas. 
Laws  1891,  cannot  l>e  construed  to  mean  the 
original  coat  of  a  l>ridge  permitted  to  tie  pur- 
chased thereby,  when  such  bridge,  at  the  time 
of  the  proposed  purchase,  is  about  sevni  years 
old,  and  actually  worth  about  one-sixth,  only, 
of  the  original  cost  of  construction. 

&  Where  no  acconnt,  claim,  or  demand  is 
filed  or  presented  aeainst  the  county,  and  the 
board  of  commissioners  unlawfully  issue  a 
county  warrant  or  wder,  in  vlotatlon  of  para- 
graph 1888,  0«n.  St.  1889,  such  action  b  an 
offense,  within  the  meaning  of  the  statute,  and 
the  members  of  the  board  may  be  punished 
therefor,  under  paragtaph  1888,  Id.;  Gen.  St. 
1868,  p.  296,  I  & 


4.  To    issue    county    warrants    or    orden 
means  "to  aend  out,  to  d^ver,  or  to  pat  into 

circulation." 
(SyllabuB  by  the  Court.) 

Appeal  from  district  court.  Barber  county; 
Q.  W.  McKay,  Judge. 

D.  £>.  Pierce  and  James  Stranatlian,  com- 
mis8i<mers  of  Barber  county,  were  Informed 
against  for  certain  misdemeanors  in  oflice, 
and  foimd  guilty.  Defendants  appeaL  Re- 
versed in  part 

The  other  facts  folly  appear  In  the  follow- 
ing Btatament  by  HORTON,  O.  J.: 

In  1891  the  leglalature  passed  the  taUo-w- 
Ing  act:  "Section  1.  That  the  county  com- 
missionoa  of  Barber  county,  Kansas,  are 
hweby  authMlzed  to  purdiase  at  their  true 
value  any  or  all  bridges  built  upon  the  pub- 
lic highways  of  said  county  by  any '  town- 
ship or  prlvats  person  or  poaons,  and  pay 
for  the  same  in  county  bonds.  Said  bonds 
not  to  draw  over  6  per  cent  interest  and 
made  payable  not  under  ten  years;  or  said 
IxMids  may  be  acdd  at  not  lees  than  par  and 
the  proceeds  applied  to  the  i>ayment  of  said 
bridges."  Chapter  61,  Seas.  Laws  1891. 
On  the  7ti>  day  of  July,  1892,  the  board  of 
county  commissioners  of  Barber  connty 
made  and  entoed  of  reccurd  the  fcdlowing  or^ 
der:  "Undar  and  by  virtue  of  the  power  and 
anthcxity  vested  in  the  Iward  of  county  com- 
missioners of  Barber  county,  Kansas,  by  an 
act  of  the  legislature  approved  March  6, 
1891,  t>eing  an  act  entitled  'An  act  concern- 
ing bridges  in  Barber  county,  Kansas,'  it  Is 
hereby  wderad  by  said  board  as  follows: 
Ihat  the  f(rilowlng  named  and  described 
bridges,  situate  and  being  in  said  county  of 
Barber,  be,  and  they  are  hereby,  purchased 
at  the  prices  and  sums  tollowing,  that  is  to 
■ay:  Ths  bridge  across  the  Medicine  river 
near  the  town  of  Kiowa,  and  known  as  the 
'Kiowa  Bridge,'  at  the  sum  of  twenty-three 
hundred  dollars;  the  bridge  across  the  Med- 
icine river  near  the  town  of  Sim  City,  and 
known  as. the  'Sun  City  Bridge,'  at  thj  sum 
of  twenty-six  htmdred  dollars;  and  the  bridge 
axToss  the  Medicine  river  near  the  town 
of  Lake  City,  and  known  a«  the  'Lake  City 
Bridge,'  at  the  sum  of  twenty-six  hundred 
eighty  and  93-100  dollars.  And  whereas,  the 
first  two-named  bridges  are  township  bridges, 
tor  which  the  bonds  of  the  respective  town- 
ships are  outstanding  and  unpaid.  It  is  or- 
dered that  hereafter  the  payment  of  such 
bonds,  and  aocming  interest  hereon,  shall  be 
assumed  and  provided  for  by  the  county, 
according  to  the  true  tenor  and  effect  of 
such  bonds,  and  the  treasure  of  said  county 
is  hereby  authorized  and  directed  to  make 
such  payment  out  of  such  funds  as  may  b» 
provided  for  that  purpose.  And  whereas,  the 
Lake  Ci^  bridge  was  built  by  private  per- 
sons, the  amount  of  whose  subscription  and 
payments  thereto,  respectively,  is  satisfacto- 
rily proven  and  shown  to  tha  board  to  be  as 
follows,  [here  am>ear.  In  tbe  order,  the 
names  of  seventy-eight  persons  who  bad  sol)- 
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«crlbcd  various  sums  towards  the  building  of 
the  Lake  City  bridge,  aggiegating,  in  all, 
92,080.93,]  and  it  is  therafore  ordered  that 
warrants  be  drawn  and  issued,  and  dellverbd 
4»  such  persons,  fbr  said  sums,  respective, 
and  hereafter  said  bridge  sliall  be  treated 
«s  the  property  of  ths  county,  and  cared  tor 
^ccording^,  or  that  bonds  of  the  county  be 
issued  for  said  Lake  City  brjdge.  D.  L. 
-Pierce.  Attest:  F.  A.  Lewis,  County  Clerk. 
James  Stranathan."  James  Reagin,  one  of 
the  commissioners,  voted  against  tha  pur- 
chase of  the  bridges,  and  also  against  the 
■order  adopted  by  a  majority  of  the  board. 
Before  the  order  was  made,  Lyman  W.  De 
<Jeer,  the  coimty  attorn  ay  of  Barber  county, 
filed  with  the  county  clerk  of  that  county 
■tats  written  opinion,  which  concluded  as  fol- 
lows:' "That  you  may  avoid  personal  lia- 
bility, and  that  the  county  may  avoid  the  ex- 
4paiBe  of  future  litigation,  I  respectfully  sub- 
mit this  opinion,  and  briefly  recapttulats  as 
.follows:  (1)  You  can  only  pay  up  to  an 
Amount  equal  to  the  true  value  of  the  bridges. 
>(2)  Tou  can  only  purchase  such  as  were 
built  on  the  public  highways  of  Barber  coun- 
ty. (3)  You  can  only  pay  for  them  on  bonds, 
or  the  proceeds  of  bonds,  to  be  Issued  by 
you  for  that  purpose,  and  sold  at  not  less 
than  par.  (4)  Said  bonds  can  only  be  issued 
■by  yon  when  'ordered  by  a  vote  of  the  legal 
•electors'  of  Barber  county.  (5)  A  board  of 
■county  commissioners  can  only  issue  bonds 
'in  a  sum  not  greater  than  5  per  cent,  In- 
■dusive  of  all  other  indebtedness,  of  the  tax- 
able property  of  their  county.' "  This  opin- 
ion was  read  to  the  board  before  action  by 
«hem,  and,  before  the  order  was  made,  J. 
M.  Reagin,  commissioner  of  the  first  district, 
■moved  that  tha  opinion  be  accepted.  This 
-motion  was  voted  down,  J.  M.  Reagin  be- 
ing the  only  commissioner  voting  in  favor 
thereof.  Thereupon  D.  L.  Pierce,  commls- 
aioner  from  the  third  district  of  the  county, 
and  the  chairman  of  the  board  of  the  coun- 
ty commission  ars,  moved  that  the  coonty  buy 
the  Lake  City  bridge,  and  issue  coimty  scrip 
to  pay  for  the  same.  This  motion  was  sec- 
<onded  by  James  Stranathan,  county  commis- 
■sloner  from  the  second  district  The  motion 
>was  carried  by  the  vote  of  Pierce  and  Stran- 
athan, but  J.  M.  Raagln,  one  of  the  county 
•cemmiBsloners,  voted  against  the  motion. 
About  this  time,  an  order  of  injunction  In 
'the  case  of  The  State  of  ICansas  «c  rel.  y. 
iO.  L  Pierce,  James  Stranathan,  and  J.  M. 
■Reagin,  the  Board  of  County  Commissioners, 
<was  personally  sarved  upon  each  member, 
(prohibiting  them  from  purchasing  any  bridge 
In  Barber  county,  or  from  paying  for  any 
bridge  with  county  scrip,  warrants,  or 
bonds,  and  also  prohibiting  them  from  tak- 
ing any  steps  towards  the  purchase  of  any 
bridge  for  the  county.  The  next  morning,— 
jTidy  8th,— at  the  request  of  D.  ti.  Pierce,  tha 
county  clerk  commenced  filling  up  and  sign- 
ing scrip  for  the  various  subscribers  for  the 
Lake  City  bridge.    An  order  or  warrant  up- 


on the  county  treasurer  was  signed.  In  favor 
of  R.  Lake,  for  $1,738.68.  D.  L.  Pierce  had  a 
written  order  from  R.  Lake  for  this  warrant 
and  the  county  clerk  delivered  the  same  to 
him  for  Mr.  Lake.  It  was  taken  by  Pierce 
out  of  the  office,  and  delivered  to  Laka. 
There  were  also  nine  other  orders  or  war- 
rants in  favor  of  persons  appearing  upon  the 
subscription  list  of  the  Lake  City  bridge,  filled 
In  by  tha  county  clerk,  and  signed  by  D.  L. 
Pierce,  as  chairman  of  the  board  of  county 
commissioners;  but  at  the  time  of  the  trial 
these  were  in  the  office  of  the  county  clerk, 
and  had  not  been  deliver  ad  to  any  person. 
The  only  order  or  warrant  upon  the  county 
treasurer  that  was  actually  Issued  or  deliv- 
ered under  the  order  of  the  7th  of  July,  1882, 
was  the  one  In  favor  of  R.  Laka,  for  $1,- 
738.C8.  On  the  30th  day  of  July,  1892,  Ly- 
man W.  De  Geer,  as  county  attorney  of  Bar- 
ber county,  filed  in  the  district  court  of  that 
county  an  information  charging  D.  L.  Pierce 
and  James  Stranathan,  membov  of  the 
board  of  county  commissioners  of  the  coun- 
ty, with  certain  misdemeanon  In  office.  The 
information  contained  11  counts.  The  Qrst 
count  of  the  Information  charged  that  the 
defendants  unlawfully  and  fraudulently  com- 
mitted a  fraud  in  their  official  capacity,  and 
under  color  of  their  offices,  as  membo^  of 
tha  board  of  county  commissioners.  In  unlaw- 
fully and  fraudulently  allowing  greater  sums 
on  accounts,  dalms  and  demands  against 
Barber  county  than  the  amounts  actually  due 
thereon,  dollar  for  d(dlar,  according  to  the 
legal  and  ordinary  compensation  for  prices 
and  services  rendered,  salaries  and  fees  of 
officers,  and  materials  furnished,  to  wit. 
claims  In  favor  of  R.  Lake,  J.  H.  Vinson,  T. 
S.  Updyke  &  Co.,  Noah  &  Buck,  John  An- 
drews, James  Nurse,  J.  K.  Garton,  H.  M. 
Buck,  Charles  D.  Nelson,  A.  Feltner,  and 
other  parties.  It  was  alleged  that  said  ac- 
counts were  allowed  in  an  order  made  on  the 
7th  day  of  July,  1892,  by  the  board,  said  or- 
der being  one  to  purchase  the  Laka  City 
bridge.  The  second,  third,  fourth,  and  fifth 
counts  of  the  inf(^matIon  charged  the  de- 
fendants with  allowing  accounts  In  favor  of 
R.  Lake,  J.  H.  Vinson,  T.  S.  Updyke  &  Co., 
and  Noah  &  Buck,  respectively,  without  said 
accounts  being  mad  a  out  in  separate  items, 
and  without  having  been  verified  by  affidavit 
setting  forth  that  the  same  were  Just,  cor- 
rect, and  remained  due  and  unpaid.  The 
sixth,  seventh,  eighth,  ninth,  tenth,  and  alev- 
enth  counts  charged  the  unlawful  Issuance 
of  county  warrants  to  R.  Lake,  A.  Fdtner, 
C.  D.  Nelson,  H.  M.  Buck,  J.  K.  Garten, 
and  James  Nurse,  respectively,  without  an 
account  containing  the  saveral  Items  there- 
of, verified  by  affidavit  setting  forth  that  the 
same  were  Just,  and  remained  due  and  un- 
paid, and  that  the  amoimts  claimed  thereon 
were  actually  due  according  to  the  lagal  and 
ordinary  price  of  services  rendered  and  ma- 
terials furnished,  having  first  been  presented 
to  the  board  of  county  commissionera.    Da- 
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fcnilants  filed  a  motion  to  quash  the  Infor- 
laatiou  upon  Tarlous  gronnds,  'wbicli  was 
overruled  by  the  court,  and  excepted  to  at  the 
time.  A  trial  was  had  at  the  May  term, 
1893,  of  the  court,  and  Pierce  was  conylcted 
on  the  eleven  counts  of  the  Information, 
and  Stranathan  upon  the  first  five  counts  of 
the  Information.  Motions  for  a  new  trial 
and  In  arrest  of  Judgment  were  made,  which 
were  overruled  and  excepted  to,  and  the 
defendant  Stranathan  was  sentenced  to  pay 
a  fine  of  |50  on  each  of  the  first  five  counts 
of  the  lnf<»inatlon,  and  Pierce  was  sen- 
tenced to  pay  a  fine  of  $50  on  each  of  the 
eleven  counts  of  the  Information.  Both  de- 
fendants appeal. 

B.  Sample,  B.  A  Oameron.  and  Chester  L 
Long,  for  appellants.  John  T.,  Little,  Atty. 
Gen.,  Lyman  W.  De  Geer,  and  O.  W.  Ellis, 
for  appellee. 

HORTON,  O.  X.  (after  stating  the  facts.) 
1.  It  is  contended  that  chaptw  61,  Seas.  Laws 
1891,  may  be  construed  to  permit  the  county 
commissioners  of  Barber  county  to  purchase 
the  bridges  upon  the  highways  of  that  county 
for  coimty  warrants  or  orders,  and  also  that 
"true  value"  may  be  Interpreted  to  mean 
the  original  cost  or  subscription  price  of 
the  bridges.  It  Is  expressly  provided  therein 
that  the  bridges  are  to  be  paid  for  in  coun- 
ty bonds,  or  their  proceeds,  the  bonds  not 
to  draw  over  6  per  cent  Interest,  and  pay- 
able not  under  10  years.  Chapter  61  also 
expressly  provides  that  the  purchase  of  the 
bridges.  If  made,  was  to  be  at  thehr  "true 
value."  The  Lake  Cltyj,brldge,  which  was 
attempted  to  be  pnrcbasaa,  was  about  seven 
years  old  at  the  time  of  the  order  of  the 
7th  of  July,  1892.  Its  "true  value"  at  the 
time  wtM  abont  $400.  Its  original  cost  was 
$2,680.93.  In  view  of  the  express  provisions 
of  chapter  61,  the  county  board  had  no  au- 
thority to  pay  for  the  bridges  with  county 
warrants  or  orders,  as  there  were  no  coun- 
ty Iftnds  issued  for  that  purpose,  or  any 
proceeds  thereof  to  use.  The  board  had  no 
authority  to  buy  the  bridges  at  the  original 
cost  of  their  construction,— an  amount  large- 
ly In  excess  of  thehr  "tme  value."  The  pro- 
ceedings of  the  board  on  the  7th  day  of 
July,  concerning  the  purchase  of  the  Lake 
City  bridge  at  Its  original  cost,  and  paying 
therefor  by  the  issuance  of  scrip,  was  whol- 
ly outside  of  the  act  referred  to;  therefore, 
the  defendants  cannot  lnv(Ae  that  statute 
for  tbelr  protection. 

2.  It  Is  next  contended  that  the  defendants 
ought  not  to  be  held  personally  or  crimi- 
nally responsible,  because  they  claim  they 
acted  upon  the  advice  of  B.  M.  Cameron 
and  A.  J.  Jones,  two  lawyers  whom  they 
consulted.  The  statute  provides  that  "the 
county  attorney  shall,  without  fee  or  reward, 
give  opinions  and  advice  to  the  board  of 
coimty  commissioners  and  other  civil  officers 
of  tb^  respective  counties,  when  requested 


by  such  board  or  officers,  upon  all  matters 
In  which  the  cotmty  la  interested,  or  relat- 
ing to  the  duties  of  such  board  or.  offlcor.s. 
In  which  the  istate  or  county  may  have  au 
Interest"  Paragraph  1798,  Gen.  St.  1889. 
Commissioners  v.  Brewer,  9  Kan.  317;  Huff- 
man V.  Commissioners,  25  Kan.  64.  The  com- 
missioners of  a  county  have  general  charge 
of  Its  business,  but,  under  the  statute,  tlie- 
county  attorney  is  required  to  advise  the 
board  relating  to  their  duties  upon  all  mat- 
ters In  which  the  county  has  an  Interest. 
It  seems  that  the  advice  of  the  county  at- 
torney of  Barber  county  was  not  requested 
by  the  board;  yet  It  was  given  to  them, 
and  subsequently  an  injunction  was  serVed, 
prohibiting  the  members  of  the  board  front 
purchasing,  or  attempting  to  purchase,  any 
county  bridge.  State  v.  Pierce,  61  Kan.  2U,. 
32  Paa  924.  This  was  dcme,  as  appears 
from  the  record,  before  any  county  warrant 
or  order  was  Issued  to  pay  for  the  Lake 
City  bridge.  It  has  been  decided  by  this 
court  that  "when  the  commission  of  an  act 
is  made  a  crime  by  statute,  without  any  ex- 
press reference  to  any  Intent,  then  the  only 
criminal  intent  necessarily  involved  in  the 
commission  of  the  offense  Is  the  Intent  to- 
commit  the  Interdicted  act;  and  in  such  » 
case  It  Is  not  necessary  to  formally  or  ex- 
pressly allege  such  Intent,  or  any  Intent,  but 
simply  to  allege  the  commission  of  the  act,, 
and  the  Intent  will  be  presumed."  State  v. 
Bush,  4B  Kan.  139,  25  Pac.  614.  This  case, 
upon  a  rehearing,  was  modified,  but  only  to 
the  extent  "that  a  slight  departure  from  a 
directory  provision  of  a  statute,  without  any 
fraudulent  Intent,  and  which  cannot  Injure 
any  one,  or  defeat  the  purpose  of  the  stat- 
ute, is  not  unlawful."  State  v.  Bush,  47  Kan. 
201,  27  Pac.  834.  See,  also,  4  Amer.  &  Eng. 
Bnc.  Law,  690;  Whart  Crlm.  Law,  ^th  Ed.) 
pars.  84,  1582.  Under  these  circumstances, 
we  are  unwilling  to  say  that  the  advice  ot 
the  two  attorneys,  holding  no  official  rela- 
tion to  the  county  board,  relieved  the  mem- 
bers of  the  board  from  all  personal  or  crim- 
inal responsibility.  We  do  not  think  the  tria)> 
court  erred  In  refusing  to  Instruct  the  Jury 
to  acquit  the  defendants  If  they  "had  rea- 
son to  believe  that  the  advice  and  counsel 
upon  which  they  relied  were  honestly  and 
conscientiously  given."  In  State  v.  Scatest 
43  Kan.  330,  23  Pac.  479,  Mr.  Justice  Valen^ 
tine,  concxuTlng  In  the  prevailing  opinion, 
observed:  "If  the  members  of  the  board  had 
been  prosecuted  under  section  3  of  the  act  to 
restrain  the  Issuing  of  cotmty  warrants,  and 
found  guilty,  they  would  and  should.  In  my 
opinion,  have  been  removed  from  office." 

S.  The  further  contention,  against  the  form 
of  the  Information,  and  the  evidence  in  sup- 
porting the  counts  thereof,  is  more  serious^ 
We  do  not  think  that  when  no  account  is 
filed  or  presented,  and  a  county  warrant 
or  order  is  unlawfully  Issued,  such  unlaw- 
ful act  may  be  divided  into  three  or  four 
distinct  offenses.    In  this  case^  no  account. 


S2 


PACIFIC  REPORTER,  Vol.  8S. 


(Kan. 


dalm,  or  demand  for  any  8nm  was  filed  w 
presented  to  the  board  ot  connty  commis- 
sioners for  allowance.  Without  any  written 
proposition  being  presented,  or  any  one  ap- 
pearing at  tlie  meeting  of  the  board  for  the 
subscribers  to  the  Lalce  City  bridge,  the  or- 
der complained  of  was  made.  Strictly  speak- 
ing,' the  order  was  not  the  allowance  of  an 
account,  c&dm,  or  demand.  It  was  merely 
an  ofTw  by  the  board  to  irarchase  the  bridge 
from  private  persons,  some  78  In  number. 
No  acceptance  of  this  oflTer  was  filed  by  the 
subscribers  to  the  Lake  City  bridge,  and  the 
only  person  who  seems  to  bare  been  bene- 
fited by  the  order  is  B.  Lake.  Under  these 
circnmstanoes,  we  do  not  think  any  offense 
was  established  against  elt|;er  of  the  defmd- 
ants,  ni»on  tiie  eTidence  introduced,  for  the 
allowance  of  excessive  soms  on  an  account, 
daim.  or  demand,  under  paragraph  1888'  or 
for  the  allowance  of  an  unverified  acconnt, 
onder  paragraph  1647.  It  Is  suggested,  how- 
ever, that  the  first  count  of  the  information 
states  an  offense  under  paragraph  1888  and 
other  sections.  It  Is  not  usual  to  describe, 
in  the  same  count,  an  offense  under  differ- 
ent sections.  The  offense  charged  In  the  first 
count,  in  our  opinion,  was  attempted  to  be 
brought  within  the  terms  of  the  first  clause 
of  paragraph  1888.  If  that  count  had  con- 
tained the  allegatiMi  that  the  county  board 
had  issued  the  county  warrants  or  orders 
therein  provided  for,  and  thereby  completed 
the  fraud,  we  think  botb  of  the  defendants 
might  have  been  punished  nnder  paragraph 
2346.  But  in  that  case  there  could  have  been 
one  conviction,  only,  for  the  unlawful  act 
or  fraud  of  the  defendants.  The  informa- 
tion, however,  seems  to  have  charged-  the 
defendants  in  seven  counts  nnder  the  differ- 

'  The  paragraph  provides:  "It  aliaii  be  un- 
lawful for  any  board  of  county  oomuissioners 
to  allow  any  greater  sum  on  any  account,  claim 
or  demand  against  the  county,  tlian  the  amount 
actually  due  thereon,  dollar  tor  dollar,  accord- 
ing to  the  le^al  or  ordinary  compeujsation  or 
price  for  services  rendered,  salaries  or  fees  of 
officers,  or  materials  famished,  or  to  issue 
county  warrants  to  oiders  upon  such  aoconnts, 
claims  or  demands,  when  allowed  for  more  than 
the  actual  amount  ao  allowed,  dollar  for  dollar; 
and  no  county  warrant  or  order  shall  he  is- 
sued unless  an  account  containing  the  seyeral 
items  thereof,  verified  by  affidavit,  setting  forth 
that  the  same  is  just  and  correct,  and  remains 
due  and  nnpaid,  and  that  the  amount  claimed 
thereon  is  actually  due,  according  to  the  legal 
or  ordinary  price  for  the  services  rendered  or 
materials  furnished,  as  the  case  may  be,  sliaU 
have  first  lieen  presented  to  the  board  of  coun- 
ty commissioners,  and  allowed  as  hereinbefore: 
provided,  that  the  county  Ixiard  may  adopt  sudi 
measures  as  they  may  deem  proper  to  liquidate 
claims  against  the  county  for  rents,  fuel,  lights, 
auii  stationery."     Gen.  St  18C8,  p.  295,  g  2, 

Paragraph  1889  reads  as  follows:  "Any 
txwrd  of  county  commissioners,  or  any  county 
commissioner,  or  county  clerk,  who  shall  vio- 
late any  of  the  provisions  of  this  act,  or  neg- 
lect or  refuse  to  perform  any  duty  herein  im- 
posed, shall  l>e  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof,  in  a  court  of  com- 
petent Jurisdiction,  shall  be  subject  to  a  fine 
of  not  less  than  ten  dollars  nor  more  than  ten 
thousand  dollars,  and  shall,  moreover,  l>e  re- 
moved from  office."     Gen.  St.  18(i8,  p.  286,  i  3. 


ent  provisions  of  p.ir.igraph  1888,  and  In 
four  counts  under  the  proTlslons  of  para- 
graph 1647. 

4.  The  sixth,  seventh,  eighth,  ninth,  tenth, 
and  eleventh  counts  cbnrged  the  unlawful  is- 
snance  of  county  warrants  or  orders  without 
a  verified  or  other  account  having  first  been 
presented,  as  prescribed  by  paragraph  1888. 
To  Issue  cotmty  warrants  or  orders  means: 
"To  send  out;  to  deliver;  to  put  forth;  to  put 
into  circulation;  to  emit,— as,  to  Issue  bank 
notes,  bonds,  scrip,"  etc.  A  county  warrant 
or  order  Is  "Issued"  when  made  ont,  and 
placed  in  the  hands  of  a  person  authorized  to 
receive  It,  or  Is  actually  delivered  or  taken 
away.  So  long  as  a  county  warrant  or  or- 
der Is  not  delivered  or  put. Into  circulation. 
It  is  not  "issued,"  within  the  terms  of  para- 
graph 1888.  If  a  warrant  or  order  unlaw- 
fully directed  to  be  issued  by  a  board  of 
connty  commissioners  remains  In  the  hands 
of  the  county  derk,  and  Is  not  delivered,  or 
sent  out,  or  put  Into  circulation,  by  the  coun- 
ty clerk  (^  any  one  else,  the  wrong  attempted 
by  the  unlawful  act  does  not  succeed,  l)e- 
cause  there  is  no  actual  Issuance  of  the  war- 
rant or  order.  The  trial  court,  therefore, 
should  have  given  the  Instructions  prayed 
for  concerning  the  nondelivery  and  noncoui- 
pletion  of  the  county  warrants  w  cffders: 
bat  the  refusal  of  those  instructions  was  nut 
prejudicial  to  D.  L.  Pierce,  imder  the  sbcth 
count  of  the  information,  because  the  evi- 
dence is  undisputed  that  the  warrant  or  or- 
der to  R.  Lake  was  actually  delivered.  F. 
A.  Lewis,  the  county  derl^  called  by  the 
state,  testified  as  foUows:  "Q.  Now  111  ask 
you  what  was  done  after  that,  concerning 
the  purchase  of  these  bridges,  tf  anytblngV 
A.  I  don't  think  there  was  anything  more 
done  ttiat  day.  Q.  What  was  done  after 
that?  A.  The  next  morning  I  commenced 
drawing  scrip  for  tho  bridge.  Q.  At  whose 
Instance  did  you  commence  drawing  scrip 
for  the  bridge?  A.  At  the  request  of  D.  L. 
Pierce.  Q.  What  time  in  the  morning*  was 
this?  A.  Some  time  between  the  hours  of 
eight  and  nine  o'dock  In  the  morning.  Q. 
Now,  Mr.  Lewis,  you  testified  that,  after  the 
signing  up  by  defendant  Pierce  of  this  scrip 
for  91,738.68,  he  i»resented  an  order  to  you. 
signed  by  R.  Lake,  for  the  scrip;  that  he  im- 
mediately took  this  scrip,  and  left  the  office. 
That  Is  right,  is  it?  A.  Yes,  sir.  Q.  Now 
you  may  state  what  other  warrants  were 
signed  by  D.  L.  Pierce,  as  chairman  of  the 
board  of  county  commissioners.  A.  If  I  re- 
member right,  there  were  nine  others  that 
were  written  up  and  signed.  Just  as  they  ap- 
pear on  that  sul)8criptl<Mi  list  Q.  Were  they 
the  nine  succeeding  the  name  of  R.  Lake,  as 
appears  upon  that  omnibus,  order  mariixd 
'Exhibit  Br  A.  The  nine  succeeding 
amounts  there.  Q.  Were  each  of  those  war- 
rants signed  by  D.  L.  Pierce,  chairman  of 
the  board  of  county  commissioners?  A.  Tea, 
sir.  Q.  Where  are  those  warranta  nnw,  if 
you  know,  Mr.  L«wi8?   A.  I  have  the  ro- 
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malnder  of  them  In  my  office,— tbe  nine.  Q. 
The  R.  Lake  warrant  waa  tbe  only  warrant, 
then,  tbat  ever  was  taken  away  from  your 
office?  A.  Yea,  air.  Q.  The  amount  of  that 
was  how  much?  A-  11.738.68,  I  belieTe." 
Am  the  only  warrant  or  order  for  the  pur- 
chase of  the  Lake  City  bridge  ever  deUvered 
or  put  In  circulation  was  the  warrant  or  or> 
der  for  R.  Lake,  the  only  count  In  the  Intoar- 
matlon,  concomlng  the  unlawful  issuance  of 
a  county  warrant  or  order,  supported  by  the 
evidence,  la  the  sixth  count  thereof.  Our 
conclusion,  upon  the  whole  record,  is  that  tbe 
only  offense  in  the  Information,  which  Is 
sustained  by  tbe  evidence,  is  the  charge  of 
the  unlawful  issuance  of  the  county  warrant 
or  order  in  favor  of  R.  Lake,  for  $1,738.68, 
without  any  accmmt  havinK  been  presented, 
as  prescribed  by  the  statute,  to  the  board  of 
county  commissioners.  In  our  opinion,  upon 
the  allegations  of  the  information,  tbe  evi- 
dence does  not  support  the  conviction  of 
James  Stranathan  for  unlawfully  allowing 
accounts,  claims,  or  demands,  or  for  allowing 
excessive  sums  tha-eof,  for  tbe  reasons  be- 
fore stated.  It  appears  from  tbe  record  tbat 
the  state  dismissed  all  tbe  counts,  after  tbe 
fifth,  against  Stranathan.  Upon  the  sixth 
count,  D.  L.  Pierce  was  properly  convicted 
upon  the  admitted  facts.  Upon  such  convic- 
tion, he  was  subject  to  a  fine  of  not  less  than 
$10,  oe  more  than  $10,000.  He  was  sen- 
tenced, however,  to  pay  a  fine  of  $60  only. 
The  Judgment  of  the  district  court  will  be 
reversed  as  to  James  Sb-anathan,  and  tbe 
Judgement  against  D.  L.  Pierce  will  be  modi- 
fied, affirming  his  sentence  upon  tbe  sixth 
count,  and  reversing  all  tbe  other  sentences. 
Tbe  coats  against  Pierce  will  be  retaxed.  All 
tbe  Jnstlces  concurring. 


In  re  CLTNH. 

(Supreme  Court  of  Kansas.     Dec.  0,  1893.) 

Cbimikai.  Pnosacnnox  —  When  Comuenced  — 
Statutb  or  Limitation— Dsi,AT  m  Makisq  Ab- 
REST— Res  Jcdicata. 

1.  A  criminal  prosecution  Is  commenced 
when  a  warrant  la  duly  issued,  and  placed  In 
the  hands  of  a  proper  officer  to  be  executed,  in 
good  faith  and  with  due  diligence,  and  if  so 
issued  withiu  the  time  limited  br  law  for  the 
commencement  of  such  criminal  prosecution, 
and  ezecnted  thereafter  without  unnecessary 
delay,  even  though  the  arrest  be  made  after 
the  statutotT  limitation  has  run,  the  prosecu- 
tion will  still  be  deemed  to  have  been  com- 
menced In  time. 

2.  Where  a  warrant  la  so  issued,  and 
where  the  sheriff  has  frequent  opportunities 
tor  arrestinc  the  deifendant,  hut  fails  for 
nearly  five  months  to  make  the  arrest,  and  the 
driay  is  at  the  request  of  the  prosecuting  of- 
ficer, M4,  that  the  time  of  such  unnecessary 
delay  should  be  computed  as  a  part  of  the 
period  of  limitation  prescribed  by  the  statute. 

3.  A  disclutrge  under  a  writ  of  habeas 
corpus  of  a  deiendant  who  has  been  committed 
for  trial  for  a  criminal  offense,  is  not  a  bar  to 
a  snbsequent  prosecution  for  the  same  offense, 
sapported  by  the  same  and  other  newly-discov- 
ered evidenoe. 


4.  Where  applieatloa  was  made,  by  a  d»- 
fendant  committed  for  trial  for  a  felony,  for 
a  discharge  under  a  writ  of  habeas  corpus,  to 
a  judge  of  tbe  district  court,  who  heard  and 
cmisldered  the  evidence  presented,  and  there- 
upon refused  to  discharge  the  prisoner,  held, 
that  this  court,  in  its  discretion,  will  generally 
decline  to  review  the  evidence  and  determine 
as  to  the  existence  of  probable  cause  for  the 
prosecution,  but  where  important  questions  of 
law  are  presented,  which  must  necessarily  be 
passed  on  at  the  trial,  and  are  decisive  of  tbe 
case,  the  court  will  consider  and  decide  them. 

(Syllabus  by  the  Court.) 

Original  application  in  habeas  corpus  by 
Joseph  Clyne  for  release  from  cnstody  on 
a  criminal  charge.    Denied. 

J.  W.  Rose  and  B.  F.  Simpson,  for  peti- 
tioner. Valentine,  Harkness  &  Oodard  and 
O.  C.  Jennings,  for  respondent 

ALLEN,  J.    On   tbe  18th  day  of  March, 

1892,  a  complaint  was  filed  before  a  Justice 
of  tbe  peace  of  Stafford  county,  charging 
the  petitioner  and  other  persons  with  bnr- 

;  glarlously  breaking  and  entering  the  office 
of  tbe  county  treasurer  of  Stafford  county 
on  the  25th  day  of  January,  1891.  The  com- 
plaint contained  five  counts,  charging  bur- 
glary and  grand  larceny  in  different  forms. 
A  warrant  was  Issued  on  this  complaint, 
and  the  petitions  arrested,  and  taken  be- 
fore the  magistrate  who  Issued  tbe  war- 
rant T1i»eupon,  a  preliminary  examina- 
tion was  held,  and  Clyne  was  required  to 

'give  bond  for  bis  appearance  for  trial.  In 
default  of  which  he  was  committed  to  Jail. 
Thereafter,  on  the  5tb  of  April,  1882,  a  pe- 
tition was  presented  to  Hon.  J.  H.  Bailey, 
Judge  of  tbe  district  court,  by  Clyne,  ask- 
ing discbarge  from  custody.  Tbe  bearing 
was  had,  and  tbe  petitioner  discharged, 
for  the  reason  tbat  tbe  evidence  was  Insuf- 
ficient to  show  probable  guilt  of  the  accused. 
Afterwards,    on    the   28d   day   of   January, 

1893,  another  complaint  was  filed  before  a 
different  Justice  of  the  peace,  charging  tbe 
defendant  and  others  with  conspiring  to- 
gether to  biu:glarlously  break  and  enter  tbe 
county  treasurer's  office,  and  that  In  pur- 
suance of  such  conspiracy  they  did  so  break 
and  enter  it  on  tbe  25fh  day  of  January, 
1891,  and  did  feloniously  steal  money  and 
records  then  kept  and  deposited  in  said 
<^ce,  tbe  property  of  Stafford  county.  The 
second  count  charges  a  similar  conspiracy 
and  burglary,  at  the  same  tlme^  to  have 
been  committed  in  the  county  derk'a  of- 
fice. The  third  count  charges  tbe  larceny 
of  the  sum  of  $6,000,  tbe  property  of  Staf- 
ford county;  and  the  fourth  count,  tbe  lar- 
ceny of  books  from  the  county  trea^urer'a 
office.  On  this  complaint  a  warrant  was  is- 
sued on  the  same  day,  and  delivered  to  the 
sheriff.  Clyne  was  out  of  the  state  from  the 
8th  to  tbe  '23d  of  Janoary,  1883.  He  re- 
turned to  Stafford  on  tbe  23d.  Tbe  war- 
rant was  not  served  until  tbe  16th  day  of 
Jane,  1893,  although  the  defendant  was  in 
Stafford   county,    where   the  ^shorifl   oo^ 
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have  taken  him,  (»  almost  any  day.  At  the 
time  the  warrant  waa  issued,  the  coimty 
attorney  aappoeed  that  Clyne  was  ont  of 
the  state,  aad  he  directed  the  sheriff  to 
hold  the  warrant  until  he  saw  blm  again. 
It  appears  from  the  evidence  of  the  sheriff 
tliat  he  saw  Clyne  frequently  while  he  bad 
the  warrant  In  bis  possession,  and  could 
have  made  the  arrest,  and  it  further  ap- 
pears that  the  county  attorney  wished  the 
sheriff  .to  delay  service  of  the  warrant  In 
order  that  be  might  find  more  testimony 
before  another  examination  should  be  held. 
After  the  arrest  was  made  imder  the  war- 
rant last  Issued,  another  preliminary  ex- 
amination was  had,  and  the  defendant 
again  held  for  trial.  On  this  examination, 
three  witnesses  not  introduced  on  the  hear- 
ing before  Judge  Bailey  gave  the  most  dam- 
aging testimony  which  was  at  any  time 
produced  against  the  petitioner.  The_  pe- 
titioner was  committed  to  the  jail  of  Reno 
county,  there  being  no  sufficient  jail  In  Staf- 
ford coimty,  and  thereafter  he  made  appli- 
cation to  the  Honorable  F.  L,  Martin,  judge 
of  the  ninth  Judicial  district,  for  his  dis- 
charge under  habeas  corpus  proceedings. 
A  full  hearing  was  had  on  this  application, 
and  the  petitioner  was  remanded  to  the  cus- 
tody of  the  sheriff.  On  his  petition  filed  In 
this  court,  another  writ  has  t>een  Issued, 
and  It  Is  sought  to  again  Inquire  Into  tbe 
legality  of  his  restraint 

It  Is  contended  by  counsel  for  the  petition- 
er, first,  that  the  prosecution  under  which 
he  is  now  held,  Is  barred  by  the  statute 
of  limitations;  that,  notwithstanding  tbe  fact 
that  the  warrant  was  issued  within  two 
years  after  the  commission  of  the  offense.  It 
was  not  followed  up  with  service,  or  an  at- 
tempt at  service,  as  the  law  directs.  The 
statute  requires  criminal  prosecutions  of  this 
kind  to  be  commenced  within  two  years  after 
the  commission  of  the  offense.  It  also  pro- 
vides that,  If  the  person  committing  the  of- 
fense conceals  the  fact  of  the  crime,  the 
time  of  concealment  is  not  to  be  included  In 
the  period  of  limitation.  The  legislature  has 
nowhere  provided  what  shall  be  deemed  a 
commencement  of  a  criminal  prosecution.  It 
was  held  in  Re  OrUDth,  35  Kan.  377,  11 
Pac.  174,  that  the  mere  filing  of  a  complaint 
before  a  magistrate,  charging  the  party  with 
the  commission  of  the  offense,  was  not  such 
a  commencement  of  the  prosecution  as  to 
prevent  the  running  of  the  statute.  It  was 
Intimated  In  that  case  that  the  filing  of  the 
complaint,  and  the  issuing  of  a  warrant 
thereon  In  good  faith,  and  the  delivery  to 
an  officer  to  execute,  was  a  sufficient  com- 
mencement of  the  action  to  prevent  the  bar 
of  the  statute;  but  In  this  case  we  have 
the  further  question  to  consider,  ^whether  the 
filing  of  the  complaint,  and  issuing  a  warrant 
thereon,  with  a  direction  <m  the  part  of  the 
county  attorney,  who  represents  the  state, 
to  tbe  sheriff,  not  to  make  present  service, 
and  where  it  api>earB  that  the  defendant  Is 


in  the  county,  and  frequently  seen  by  the 
sheriff,  who  has  frequent  opportunities  to 
make  the  arrest,  yet  makes  no  attempt  to 
do  so,  can,  after  the  lapse  of  neatly  five 
months,  be  takea  Into  custody,  and  prose- 
cuted. The  command  of  the  warrant.  If  In 
the  form  prescribed  by  statute,  is  that  tbe 
sheriff  shall  f(H:thwlth  arrest  the  defendant. 
May  he  then,  at  the  Instance  of  the  prose- 
cuting attorney,  disobey  the  command  of  his 
writ  until  such  time  as  the  prosecutor  may 
feel  prepared  to  proceed  with  the  examina- 
tion, and  then  make  the  service?  Can  the 
sheriff,  merely  by  neglecting  to  promptly  per- 
form the  duty  enjoined  upon  him  by  law, 
extend  tbe  period  of  limitation  prescribed 
by  tbe  legislature?  And,  If  so,  where  Is  tbe 
limit  of  his  authority?  We  have  ezamino<l 
the  cases  cited  by  counsel  for  the  state,  au... 
while  we  find  language  In  some  of  tbeui 
which  seems  to  be  broad  enough  to  cover 
this  case,  they  yet  are  hardly  In  point  We 
certainly  are  not  satisfied  with  any  such 
construction  of  the  law.  We  think  the  bet- 
ter rule  is  that  the  complaint  must  be  filed 
and  the  warrant  Issued  within  the  period  lim- 
ited by  the  statute;  that  It  must  be  Issued 
In  good  faith,  and  with  the  Intention  that 
It  be  presently  served,  and  that  the  oflScer 
must  proceed  to  execute  It  according  to  It«s 
command;  that  he  must  make  the  arrest 
within  a  reasonable  time,  and  at  the  first 
reasonable  opportunity  offered  him.  Neither 
the  county  attorney  nor  the  sheriff,  nor  both 
together,  can,  by  any  voluntary  act,  or  by 
any  neglect  of  offidal  duty,  extend  the  limit 
of  the  law.  This  Is  tbe  logic  of  the  opinion 
In  Re  Qriffith,  above  cited,  and  Is  sustained 
by  the  wtight  of  authority.  Ross  t.  Lather. 
4  Cow.  158;  Clark  v.  Slayton,  (N.  H.)  1  Atl. 
113;  People  v.  Clement,  72  Mich.  116,  40 
N.  W.  190;  Burdlck  v.  Green,  18  Johns.  14; 
Mason  V.  Cheney,  47  N.  H.  24. 

On  behalf  of  the  state,  It  is  contended 
that  the  fact  of  the  commission  of  the  crime 
was  concealed  by  the  defendant  until  the 
24th  of  November,  1891.  It  appears  from  the 
testimony  that  the  fact  that  a  burglary  was 
committ^  was  as  w^  luiown  on  the  morn- 
ing of  January  26,  1891,  by  tbe  officers,  as 
It  Is  now.  Tbe  crime  of  burglary.  If  burglary 
was  committed,  was  not  concealed.  Tbe  ex- 
ceptions In  the  statute  refer— First,  to  the 
atwence  from  the  state,  or  concealment,  of 
tbe  person  committing  tbe  offense;  second, 
to  the  concealment  of  the  fact  that  a  crime 
has  been  committed.  They  have  no  refer- 
ence to  concealment  of  the  connection  of 
the  party  sought  to  be  prosecuted,  with  the 
crime.  It  Is  almost  the  universal  rule  that 
parties  guilty  of  burglary  or  larceny  conceal 
their  connection  with  the  crime,  aa  far  as 
possible. 

In  this  case  the  defendant  is  charged  with 
tbe  crime  of  burglary,  and  also  with  grand 
larceny.  The  person  who  was  county  treas- 
urer at  the  time  of  the  alleged  offense  Lo 
also  charged  In  the  complaint  aa  having  l>eeD 
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a  party  to  tti«  crime.  WliUe  the  marks  on 
the  building  and  tbe  drill  boles  In  the  county 
ftate.  Indicating  that  a  burglary  had  been 
committed,  were  at  once  discovered,  the  fact 
that  a  large  sum  of  mpney  had  been  taken 
was  not  discovered  until  late  in  November 
thereafter.  It  is  contended  by  counsel  for 
the  petitioner  that  this  case  falls  within  the 
rule  declared  by  this  court  in  the  case  of 
State  y.  Ck>lgate.  31  Kan.  511,  3  Pac  346, 
in  which  the  syllabus  is  as  follows:  "Where 
a  grist-mill  and  aU  its  contents.  Including 
the  books  of  account  of  the  owners  of  the 
mill,  are  destroyed  by  one  single  fire,  and  the 
defendant  is  prosecuted  criminally  for  set- 
ting tire  to  and  burning  the  mill,  and  on 
such  charge  is  acquitted,  held,  that  such  ao- 
qulttal  is  a  good  defense  to  a  subsequent 
prosecution  for  setting  fire  to,  and  burning, 
the  books  of  account."  It  wUl  be  observed 
that  in  that  case  there  was  but  one  act 
constituting  the  offense,  and  that  was  set- 
ting fire  to  the  building.  It  was  one  flre.  The 
btirnlng  of  the  contents  of  tiK  building,  in- 
cluding the  boolis,  were  but  incidents  there- 
of.'  The  burned  books  but  added  so  much 
fuel  to  the  general  conflagration,  and  their 
burning  followed  as  one  of  the  consequences 
of  the  act  of  setting  fire  to  the  mill.  This 
case  has  two  possible  aspects,— one,  that  the 
burglary  and  larceny  were  committed  at  the 
same  time,  and  as  a  part  of  the  same  trans- 
action, and,  if  so,  were  connected  together  in 
mch  manner  that  if  one  is  barred  by  the 
statute  the  other  is,  also;  and  the  othcf,  that 
the  crime,  and  the  only  crime,  really  and  in 
fact  committed,  was  the  larceny  of  the 
money;  that  a  conspiracy  was  formed  and 
entered  into  by  the  petitioner,  the  county 
treasurer,  and  others,  to  steal  the  county 
funds;  and  that  the  burglary  was  a  mere 
pretense  for  the  purpose  of  concealing  the 
larceny.  If  the  county  treasurer  was  In  fact 
implicated  in  such  a  crime,  and  if  he  volun- 
tarily opened  the  doors  of  his  ofilce,  and 
of  the  safe  in  which  the  money  was  kept, 
and,  in  company  with  his  confederates,  took 
the  county  money,  and  then,  for  the  purpose 
of  creating  a  false  impression,  they  did  those 
acts  which  indicated  that  a  borglary  had 
been  committed,  and  tbe  county  treasurer, 
in  pursoance  of  the  conspiracy,  denied  that 
any  county  money  had  been  taken,  and  sup- 
plied a  spurious  draft,  to  be  coimted  as 
money  in  his  possession,  for  tbe  purpose  of 
further  concealing  the  fact  of  the  crime,  we 
think  a  prosecution  for  tbe  larceny  can  be 
maintained  at  any  time  within  two  years 
after  discovery  of  the  fact  that  the  money 
had  been  taken.  The  question  as  to  whether 
a  prosecution  for  a  crime  is  barred  by  the 
statute  of  limitations  is  one  of  fact,  to  be 
determined  by  the  jury,  and  should  be  sub- 
mitted to  them,  under  proper  Instructions, 
with  other  questions  in  tbe  case. 

Connsd  for  the  petitioner  further  contends 
that  the  discharge  of  the  prisoner  by  Judge 
Bailey  under  the  first  writ  of  habeas  corpus 


constitutes  a  bar  to  any  further  prosecution. 
Authorities  are  cited  to  sustain  this  proposi- 
tion. Th^e  may  be  cases  where  the  deci- 
sion of  a  court  of  controversies  presented  in 
habeas  corpus  cases  amounts  to  an  adjudica- 
tion, but,  where  a  prisoner  is  discharged 
from  custody  for  want  of  sufflcient  evidence 
showing  probable  cause  for  his  trial  for  an 
offense  with  which  he  stands  charged,  such 
decision  goes  no  ftuther  than  a  determina- 
tion of  the  matter  on  the  evidence  then 
presented;  and,  if  other  evidence  of  the 
defendant's  guilt  is  afterwards  found  and 
produced,  be  may  stIU  be  prosecuted,  and 
the  former  proceeding  constitutes  no  bar. 
Weir  V.  Marley,  99  Mo.  484,  12  S.  W.  798; 
Whart.  Grim.  PI.  i  1011;  1  Bish.  Nejr  Grim. 
Law,  (  1014.  Counsel  for  the  state  suggest 
that  while  a  declsimi  of  the  Judges  before 
whom  this  matter  fias  been  heard  does  not 
constitute  a  bar  to  the  proceeding  in  this 
court,  yet  that,  where  all  of  the  facts  now 
presented  for  our  consideration  hare  been 
presented  to  a  district  Judge,  having  concur- 
rent Jurisdiction  with  this  court  of  habeas 
corpus  cases,  we  should  decline  to  enter  Into 
a  consideration  of  the  merits  of  tbe  case.  It 
Is  not  claimed  that  It  is  abs(dutely  Incumbent 
on  us  to  do  so,  but  that.  In  the  exercise  of  a 
sound  discretion,  we  should  do  so.  We  think, 
as  to  all  questions  of  fact  presented  on  the 
hearing  before  Judge  Martin,  and  passed  on 
by  him,  this  practice  should  be  followed: 
and,  as  the  testimony  here  is  precisely  the 
same  as  that  considered  by  him,  we  shall 
not  enter  into  a  close  examination  of  the 
facts  of  the  case.  As,  upon  the  trial,  it  will 
be  necessary  for  the  court  to  pass  on  the 
questions  of  law  above  discussed,  we  have 
thought  it  necessary  to  consider  and  dispose 
of  them.  We  abstain  from  any  discussion  of 
the  evidence  presented,  bearing  on  the  guilt 
or  innocence  of  the  petitioner.  All  the  many 
bearings  before  examining  magistrates,  and 
under  writs  of  habeas  corpus,  have  been 
merely  preliminary  to  determine  whether  the 
defendant  should  be  put  on  trial.  It  is  only 
necessary  that  the  fact  that  a  crime  has  been 
committed,  coupled  with  probable  cause  for 
believing  the  defendant  guUty  of  it,  should  be 
shown,  in  order  to  authorize  holding  him  fop 
trial.  We  see  no  valid  ground  for  his  dis- 
charge, and  he  is  therefore  remanded  to  the 
custody  of  the  sheriff  of  Reno  cotmty.  All 
the  Justices  concurring. 


CITY  OF  CliAY  CENTER  v.  MTBRS. 
(Supreme  Court  of  Kansas.     Dec.  0,  1893.) 

LiMITATIOK  OF  ACTIONB— PKArl). 

Where  an  action  is  brought  to  Impose  a 
trust  upon  the  entire  assets  of  one  who  has 
wrongfully  or  fraudulently  converted  public 
funds,  the  action  must  be  Drought  within  two 
years,  under  the  provisions  of  subdivision  8, 
i  18,  of  the  Civil  Code. 
(Syllabus  by  the  Court)  f^  i 
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Error  from  district  ooort.  Clay  comity;  B. 
B.  Spilman,  Judge. 

Action  by  the  dty  of  Clay  Center  a^Inst 
D.  H.  Myers,  assignee  of  John  Higgiubotham, 
Insolvent,  to  recorer  the  amount  deposited 
with  Insolvent  In  trust  There  was  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

F.  U  Williams,  C.  C.  Coleman,  and  B.  B. 
Tuttle,  for  plaintiff  in  error.  Harkness  & 
tiodard,  for  defendant  In  error. 

HORTON,  C.  J.  As  was  said  in  Myers  t. 
Board,  61  Kan.  — ,  32  Pac.  658,  the  moneys 
sought  to  be  recovered  In  this  action  "were 
scho<4  fiunds  collected  and  held  for  specific 
pnblic  purposes,  and  the  bank.  Its  owner 
and  manager,  all  knew  of  the  trust  character 
of  the  funds,  and  hence  there  Is  no  excuse 
for  their  misappropriation."  It  was  found  by 
the  trial  court  "that  Splcer,  the  treasurer  of 
the  dty  of  Clay  Center,  was  never  authorized 
to  deposit  the  funds  coming  Into  his  hands 
as  treasurer  In  the  Clay  Center  Bank,  and 
the  officials  of  the  city  had  no  knowledge 
that  it  was  so  deposited  until  the  bank  ceased 
to  do  business."  It  was  charged  In  the  pe- 
tlticm  "that  John  Hlgglnbotham,  the  owner  of 
the  bank,  at  all  times  knew  and  was  well 
advised  that  the  money  deposited  by  Splcer 
belonged  to  the  dty,  but  received  the  same, 
and  merged  It  Into  his  own  assets,  with  full 
knowledge  of  the  fact  that  It  was  plalntlfTs 
money,  and  had  come  Into  Spicer's  hands  as 
a  public  trust,  by  virtue  of  Us  being  dty 
treasurer."  This  action  was  not  commenced 
until  two  years  and  three  months  after  the 
property  of  John  Hlgglnbotham,  including  the 
bank  assets,  canie  Into  the  hands  of  his  as- 
signee. The  trial  court  held  that  the  two- 
yeaiB  statute  of  limitations  had  barred  the 
right  of  the  city,  as  cestui  que  trust,  to  re- 
claim the  funds  misappropriated. 

It  was  observed  In  Myers  v.  Board,  supra, 
"that  the  confusion  of  trust  property  wrong- 
fully converted  does  not  destroy  the  equity 
entirely,  but  when  flie  funds  are  traced  Into 
the  assets  of  the  unfaithful  trustee,  or  one 
who  has  knowledge  of  the  character  of  the 
funds,  they  become  a  charge  upon  the  entire 
assets  with  which  they  ate  mingled." 
"Fraud,  In  the  sense  of  a  court  of  equity, 
properly  includes  all  acts,  omissions,  and  con- 
cealments which  involve  a  breach  of  legal  or 
equitable  duty,  trust,  or  confidence  Justly  re- 
posed, and  are  Injurious  to  another,  or  by 
which  an  undue  and  imconsdentlons  advan- 
tage Is  taken  of  another.  1  Story,  Bq.  Jur. 
t  187."  "Constructive  fraud  consists  In  any 
act  of  omission  or  commission  contrary  to 
legal  or  equltaUe  duty,  trust,  or  confidence 
Justly  reposed,  which  is  contrary  to  good  con- 
science, and  operates  to  the  Injury  of  an- 
other. The  former  implies  moral  griillt;  the 
latter  may  be  consistent  with  innocence." 
Black,  Law  Diet  517.  E3quity  is  invoked  by 
tlw  plaintiff  to  charge  the  assets  of  John  Hlg- 


glnbotham, in  the  hands  of  his  assignee,  with 
the  trust  funds  wrongfully  converted.  The 
wrongful  conduct  or  fraud  of  the  bank  is 
the  gravamen  of  this  action,  but,  as  more  than 
two  years  have  elaps^,  the  plalntUTs  right 
of  recovery  was  barred  under  the  prorlslons 
of  subdivision  3,  8  18,  Civil  Code.  MatB  v. 
Payne,  17  Kan.  608;  Kennedy  v.  Kennedy. 
25  Kan.  151.  The  plaintiff  attempted  to  fol- 
low the  trust  funds.  It  did  not  pursue  its 
claim  as  a  general  creditor  upon  an  Implied 
contract.  It  voluntarily  delayed  too  Ions  in 
(^>mmencihg  its  action  to  impose  a  trust  on 
account  of  the  wrongful  or  fraudulent  con- 
version of  Its  moneys.  The  Judgment  will  b-» 
affirmed.     All  the  Justices  concurring. 


BAYS  V.  TKULSON. 

(Supreme  Court  of  Oregon.     Dec.  11,  1803.) 

estoppbi.  bt  rsoomd  —  plbadiiio  —  mukicipai. 
Corporations  —  Public  Improteiibvts  —  Non- 

PAYMENT  OF  ASSESSHEN'TS  —  VaLIDITT  OV    SAr.B 

— Betcrn  of  Ofpiceb— Parol  Tbstimokt. 

1.  In  ejectment  under  a  tax  deed  of  land 
sold  for  a  local  improvement  tax,  plaintiff  can- 
not estop  defendant  from  denying  the  validity 
of  the  assessment  by  evidence  of  a  judgment 
to  which  defendant  was  a  party,  and  which 
established  the  validity  of  the  aasessment. 
where  defendant  alleged  its  invalidity  as  a  de- 
fease, and  plaintiff  failed  to  plead  the  judg- 
ment as  an  estoppel  by  record. 

2.  Portland  City  Charter,  in  providing  for 
assessments  for  local  improvements,  and  for 
enforoement  of  payment,  does  not  provide  that 
a  tax  deed,  to  land  sold  for  noupayment  of  an 
assessment  shall  be  i^Ima  facie  evidence  of 
the  reFTularity  of  the  proceedings.     Held,  that 

Slalntiff  in  ejectment  cannot  establish  title  nn- 
er  such  a  tax  deed  without  proof  of  compliance 
with  every  requirement  of  the  charter,  and 
that  defendant  may  introduce  in  evidence  the 
whole  or  any  part  of  the  record  of  the  pro- 
ceedings, from  the  aMessment  of  tlte  prop^ty 
to  its  sale. 

3.  Where  it  appears  from  the  return  of 
the  officer  on  the  warrant  for  the  sale  of  as- 
sessed lots  that  the  lots  were  sold  en  masse, 
parol  testimouy  is  inadmissible  to  show  that 
they  were  sold  singly,  as  it  varies  a  record 
which  the  law  regnired  to  be  made. 

4.  Portland  City  Charter,  t  107,  provides 
that  a  warrant  for  the  collection  of  a  delin- 
quent assessment  shall  be  enforced  as  an  exe- 
cution against  real  property;  and  Hill's  Cod& 
§  202,  provides  that  real  VTopeTty  consisting  of 
several  known  lots  may  be  sold  on  execution, 
separately  or  otherwise.  Bdd,  that  sections 
IOC  and  12G  of  the  charter,  which  require  the 
officer  to  whom  a  warrant  is  addressed  to 
levy  on  the  lot  or  a  part  thereof,  and  to  spedfy 
in  his  return  the  amount  for  wliich  each  lot 
or  part  thereof  sold,  are  exertions  to  th« 
general  law  referred  to  in  section  107. 

5.  Portland  City  Charter,  |  126,  which  re- 
qnlres  a  return  of  the  amonnt  for  wliich  each 
lot  or  part  thereof  was  sold,  is  mandatory  oo 
the  officer  executing  the  warrant,  and  a  faiiore 
to  make  sn'ch  a  return  renders  the  sale,  and 
the  deed  executed  in  pursuance  thereof,  void. 

Appeal  from  circuit  court,  Multnomah 
county:   B.  D.  Shattuck,"  Judge. 

Action  by  John  Bays  against  Swan  Tml- 
son  to  recover  the  possession  of  land.  Jndg- 
ment  for  defendant.  Plaintiff  appeals.  Af- 
firmed. 
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me  otber  tacts  folly  appear  la  the  follow- 
las  statement  by  MOORB,  J.: 

Tbia  Is  an  action  to  recover  the  possession 
of  lots  5  and  8  In  block  87  of  Coach's  addi- 
tion to  Pwtland,  in  which  the  plaintifT 
claims  title  by  vlrtae  of  a  deed  from  -  the 
chief  of  imlloe  of  said  city  upon  a  sale  of 
said  lota  for  an  alleged  delinquent  assess- 
ment; and  the  defendant,  by  mesne  con- 
▼eyancea  from  the  United  States.  The  facts 
show  that  the  dty  of  Portland  constructed 
wliat  Is  Icnown  as  "Tanner  Creek  Sewer" 
from  North  Fourteenth  and  B  streets  to  low- 
water  nuu^  In  the  Willamette  rlrer.  That 
an  assessment  for  the  cost  thereof  was  on 
Angnst  20,  1887,  entered  In  the  docket  of 
dty  Hens.  That  the  lots  In  question,  then 
owned  by  Thomas  Brasel,  were  assessed  at 
$18.75  each  as  the  property  of  Thomas 
Bradl,  and  that  warrants  for  the  collection 
of  said  assessments  were  Issued  to,  and 
placed  in  the  bandb  of,  the  chief  of  police. 
That  on  December  3,  1887,  John  Paulsen  and 
others,  among  whom  was  said  Thomas 
Brasel,  commenced  a  suit  In  department  No. 
2  of  the  circuit  coort  of  Multnomah  county, 
against  the, city  of  Portland  and  others,  to 
enjoin  the  collection  of  the  assessments,  and 
for  the  cancellation  of  the  entries  thereof  in 
the  docket  of  city  lieaa,  and  obtained  a  tem- 
porary injunction,  which  was  on  February 
'JO,  1888,  by  decree  of  said  court,  made  per- 
petual The  defendants  took  an  appeal  from 
said  decree  to  this  court,  where  It  was  re- 
versed, (Paulsen  t.  Portland,  16  Or.  450,  19 
Pac.  450; )  and  on  November  17,  1888,  upon 
a  mandate  from  this  court,  a  decree  was  en- 
tered In  the  court  below  dismissing  the  suit. 
The  plaintiffs  thereupon  Appealed  to  the  su- 
preme court  of  the  United  States,  where,  on 
April  17,  1893,  the  decree  of  this  court  was 
ufBrmed.  Paulsen  v.  Portland,  149  U.  S.  30, 
13  Sup.  Ct  750.  That  on  November  30,  188S, 
warrants,  including  the  one  involved  in  this 
action,  were  again  Issued  to,  and  placed  in 
the  hands  of,  the  chief  of  police,  to  collect 
said  assessments,  and  that  officer,  by  virtue 
thereof,  levied  upon  the  said  lots,  and  on 
February  18,  1889,  after  due  notice,  sold  the 
same  to  the  plaintiff  for  $45.05,  and  on  the 
next  day  executed  and  delivered  to  him  a 
deed  therefor.  That  on  January  3,  1889, 
Thomas  Brasel  conveyed  said  lots  to  one 
Betty  Farmer,  and  she,  on  October  16,  1890, 
to  defendant,  both  conveyances  being  by 
warranty  deed. 

Plaintiff  cwlginally  commenced  three  ac- 
tions against  the  tenants  of  the  defendant, 
who  was  substituted  for  them,  and  the  ac- 
tions were  thereupon  consolidated  by  order 
of  the  court  The  complaint  is  in  the  usual 
form,  and  the  material  allegations  therein 
are  denied  by  the  defendant,  who,  for  a 
separate  defense,  sets  out  the  alleged  defects 
in  tlie  proceedings  upon  which  plaintiff 
claims  title,  from  the  entry  of  the  assessment 
in  the  docket  of  city  liens  to  the  execution 
and  ielivary  of  plaintiff's  deed.     The  reply 


denied  the  anegattons  of  new  matter  In  tbe 

answer,  and  the  cause,  being  at  issue,  was 
tried  by  the  court  without  the  intervention 
of  a  Jury,  resulting  in  a  Judgment  for  the 
defendant,  from  which  the  plaintiff  appeals. 

Watson,  Beekman  &  Watson,  for  appellant 
U.  S.  Grant  Marquam  and  C.  J.  McDougall, 
for  respondent 

MOORB,  J.,  (after  stating  the  facts.)  This 
appeal  presents  several  questions,  but  we  do 
not  deem  it  necessary  to  cousldor  all  of  them. 
The  bill  of  exceptions  shows,  among  other 
alleged  errors,  that  the  plaintiff  offered  In 
evidence  the  Judgment  roil  in  the  case  of 
Paulsen  et  al.  ▼.  Portland  et  aL  to  show  that 
the  defendant's  grantor,  Thomas  Brasel,  had 
been  a  party  plaintiff  in  said  suit  and  tliat 
the  defendant  was  est(vi>ed  from  question- 
ing tbe  validity  of  the  assessment  by  the  de- 
cree therein,  to  the  introduction  of  which 
the  defendant  objected,  and,  the  court  hav- 
ing sustained  the  same,  the  plaintiff  excepted, 
and  his  exception  was  noted  and  allowed, 
and  he  now  contends  that  this  was  error. 
The  decree  in  Paulsen  et  aL  v.  Portland  et 
al  is  not  pleaded  as  an  estopp^  The  rule 
is  wdl  settled  that  an  estoppel  by  deed  or- 
record,  to  become  available  as  a  cause  of  ac- 
tion or  of  defense,  must  be  pleaded.  The 
party  is  entitled  to  know  from  the  plead- 
ings the  nature  and  character  of  the  cause 
of  suit,  action,  or  defense,  that  he  may  be 
prepared  to  meet  the  issue.  Bigelow,  Ks- 
top.  697.  If  the  rule  were  otherwise,  plead- 
ings would,  in  many  cases,  import  little  or 
no  information  to  the  adverse  party  of  the 
real  cause  of  action  or  defense,  and  would, 
as  a  consequence,  become  a  trap  to  catch  an 
unsuspecting  party  relying  upon  the  appar- 
ent issue  presented  therein.  At  conmion  law 
It  was  unnecessary  to  plead  an  estoppel  in 
pals,  (Id.  699,)  but  this  court  careful  of  the 
Interests  of  litigants,  and  desirous  ot  pro- 
tecting them  from  surprise,  has  wisely  held 
that  even  an  estoppel  in  pais,  to  be  avail- 
able, must  be  pleaded,  (Rugh  v.  Ottenheimer, 
6  Or.  231;  Remillard  v.  Prescott,  8  Or.  37.) 
The  rej^tlon  of  the  said  Judgment  roll  was 
therefore  not  error. 

The  defoidant  offered  in  evidence  the  re- 
turn of  the  chief  of  police  upon  the  warrant 
for  the  sale  of  the  property  in  question,  from 
which  it  appeared  that  said  lots  were  sold 
en  masse,  to  the  Introduction  of  which  the 
plaintiff  objected;  and,  the  court  having  over- 
ruled the  same,  his  exception  was  noted  and 
allowed.  The  plaintiff  contends  that  this  waa 
error,  and  that  the  return  could  not  be  in- 
troduced in  evidence  to  defeat  his  deed.  Sec- 
tion 106  of  the  cliarter  of  said  city  (Sess. 
Laws  1882,  p.  168)  provides  that  if  the  sum 
assessed  upon  any  lot  or  part  thereof,  is  not 
wholly  paid,  the  council  may  order  a  war- 
rant for  its  collection.  The  other  sections 
of  said  charter,  applicable  to  the  case  at  bar, 
are  as  follows:  "Sec.  106.  Such  warrant 
must  require  the  person  to  whom  it  is  di- 
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rected  to  forthwith  levy  upon  the  lot  or  part 
thereof  upon  which  the  assessment  U  un- 
paid, and  sell  the  same  in  the  manner  pro- 
vided by  law  and  to  return  the  proceeds  of 
such  sale  to  the  city  treasurer  and  the  war- 
rant to  the  auditor,  with  his  doings  endorsed 
thereon,  together  with  the  receipt  of  the  city 
treasiurer  for  the  proceeds  of  such  sale  as 
paid  to  him.  Sec  107.  Such  warrant  shall 
have  the  force  and  effect  of  an  execution 
against  all  real  property,  and  shall  be  exe- 
cuted in  like  manner,  except  as  in  this  chap- 
ter otherwise  specially  provided.  Sec.  lOS. 
The  person  executing  such  warrant  shall  im- 
mediately make  a  deed  for  the  property  sold 
thweon  to  the  purchaser,  stating  therein  that 
the  same  is  made  subject  to  redemption,  as 
provided  in  this  chapter.  Within  three  years 
from  the  date  of  such  sale  the  owner,  or  his 
successor  in  Interest,  or  any  person  having 
a  lien  by  Judgment,  decree  or  mortgage  on 
the  property  or  any  part  thereof  separately 
sold,  may  redeem  the  same  upon  the  terms 
and  conditions  provided  in  the  next  section." 
"Sec.  126.  The  deed  to  the  purchaser  must 
express  the  true  consideration  thereof,  which 
is  the  amount  paid  by  the  purchaser,  and 
the  return  of  the  person  executing  the  war- 
'rant  must  specify  the  amount  for  which  each 
lot  or  part  thereof  sold,  and  the  name  of 
the  purchaser."  The  charter  nowhere  pro- 
vides that  such  deed  shall  be  prima  facie 
evidence  of  the  regularity  of  the  proceed- 
ings. "It  must  be  conceded,"  said  Thayer, 
J.,  "that,  if  there  were  no  statute  creating  a 
presumption  in  such  cases,  the  holder  of  a 
tax  deed  oonld  establish  no  title  to  the  prem- 
ises, by  virtue  thereof,  without  proof  that 
every  requirement  of  the  statute  concerning 
the  assessment  of  the  tax  and  enforcement 
of  Its  payment  had  been  complied  with." 
Strode  v.  Washer,  17  Or.  50,  16  Pac.  926. 
Hence,  the  defendant  had  the  right  to  otter 
in  evidence  the  whole  or  any  part  of  the  rec- 
ord of  the  proceedings,  from  the  assessment 
of  the  property  to  its  sale. 

The  plaintiff  asked  leave  to  have  the  re- 
turn of  the  officer  amended,  and  offered  to 
show  by  the  testimony  of  the  chief  of  police 
and  his  clerk  that  said  lots  were  sold  singly, 
and  not  in  gross;  but  the  court,  upon  the 
objection  of  the  defendant,  denied  the  appli- 
cation, and  rejected  the  evidence,  to  which 
ruling  the  plaintiff  excepted,- and  his  excep- 
tion was  allowed,  and  this  Is  assigned  as 
error.  The  rule  is  that  whs-e  the  law  does 
not  require  a  record  to  be  made,  but  one  is 
kept,  it  may  be  explained  or  supplied  by  pa- 
rol testimony,  but,  wh»e  the  statute  requires 
it,  parol  evidence  cannot  be  received  to  con- 
tradict or  vary  the  record  made.  20  Amer. 
&  Eng.  Enc.  Law,  511.  In  Cartwright  v.  Mc- 
liMdden,  24  Kan.  662,  the  defendant,  for  the 
purpose  of  sustaining  his  tax  deed,  offered  to 
prove  that  the  sale  of  lots  was  not  made  in 
gross,  but  that  each  lot  was  sold  separately, 
to  which  the  plaintiff  objected,  and  the  evi- 
dence was  rejected.    The  court  held  that  It 


was  prop^ly  exdnded,  as  it  attempted  to 
contradict  the  recitals  of  the  deed.  "The 
highest  consideration  of  public  policy  r<>- 
qulrcs  that  the  officer  himself,  to  whom  the 
law  has  intrusted  the  performance  of  a  pub- 
lic duty,  and  of  the  fulfillment  at  which  a 
record  has  been  made,  should  not  be  permit- 
ted to  open  his  mouth  to  impeach  it,  and 
thus  admit  himself  guilty  of  official  miscon- 
duct or  crime."  McMidien  v.  Com.,  58  Pa. 
St.  214.  There  was  no  error  in  rejecting  tb<^ 
evidence  offered,  or  in  denying  plaintiff  the 
right  to  have  the  return  amended. 

The  record  discloses  that  the  property  in 
question  was  entered  in  the  docket  of  city 
liens  as  separate  lots,  and  an  assessment  of 
(18.73  was  assessed  against  each;  that  the 
return  made  by  the  diief  of  police  upon  the 
warrant  commanding  the  sale  thereof  shows 
that  the  property  was  sold  as  one  entire 
tract,  to  the  plaintiff,  for  the  sum  of  fl5.05: 
and  that  the  deed  executed  and  delivered  in 
pursuance  of  such  sale  recites  the  same  facts; 
and  for  this  reason,  among  others,  the  trial 
court  held  that  the  sale  and  deed  failed  to 
convey  title  to  the  property.  It  is  a  well- 
recognized  principle  that  the  sale,  of  property 
for  the  payment  of  delinquent  taxes  should 
be  made  of  the  parcels  of  land  as  they  ap- 
pear in  the  assessment  roll,  and  to  group 
lands  in  the  sale  which  are  assessed  as  sep- 
arate tracts,  even  though  owned  by  the  same 
person,  will  render  the  sale  Ineffectual  to  con- 
vey the  tiUe.  Cooley,  Tax'n,  493;  Burroughs, 
Tax'n,  302;  Blackw.  Tax  TiUes,  (5th  Ed.)  { 
526.  The  appellant  contends  that  this  gen- 
eral rule  is  not  applicable  to  the  case  nt 
bar,  and  that  under  the  charter  of  the  city 
a  sale  en  masse  was  within  the  discretion 
of  the  chief  of  police.  Section  107,  supra, 
provides  that  the  warrant  for  the  collection 
of  a  delinquent  assessment  shall  be  enforced 
in  the  same  manner  as  an  execution  against 
real  property;  and  section  292,  HiU's  Code, 
provides  that  real  property  consisting  ot 
several  known  lots  or  parcels  shall  be  sold 
upon  execution,  separately  or  otherwise,  as 
is  likely  to  bring  the  highest  price.  This 
leaves  the  sale  of  real  property,  consisting 
of  several  known  lots,  entirely  to  the  dis- 
cretion of  the  sherlfC,  as  to  whether  he  will 
sell  It  in  separate  parcels  or  not  Griswold 
V.  Stoughton,  2  Or.  62;  Dolph  v.  Barney,  5 
Or.  192;  Bank  v.  Page,  7  Or.  454.  Section 
106,  supra,  provides  that  the  warrant  must 
require  the  person  to  whom  it  is  directed 
to  forthwith  levy  upon  the  lot  or  part  there- 
of upon  which  the  assessment  is  unpaid,  and 
sell  the  same  in  the  manner  provided  by 
law;  and  section  126,  supra,  provides  that  the 
return  of  the  perscm  executing  the  warrant 
must  specify  the  amount  for  which  each  lot 
or  part  thereof  sold.  If  these  sections  re- 
quired the  officer  to  whom  the  warrant  was 
directed  to  levy  upon  the  property  upon 
which  the  assessment  remains  unpaid,  and 
make  his  return  of  that  sold,  then  and  in 
that  case  the  plaintiff's  contention  might  be 
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tenable;  but  siiice  they  require  blm  to  IeT7 
opon  tbe  lot  or  part  thereof,  and  specify  in 
bia  retnm  tbe  amount  tot  wliicb  each  lot 
or  pttrt  thereof  sold,  these  requirements 
should  have  been  observed  as  exceptions  to 
the  general  law  referred  to  in  section  107, 
supra. 

Section  135  of  the  charter  provides  that, 
in  case  of  a  delinquent  tax  levied  upon  real 
property  in  the  name  of  an  owner  unknown, 
the  warrant  shall  be  execnted  by  levying 
upon  each  lot  or  part  thereof  of  said  prop- 
erty for  the  tax  due  thereon,  and  for  the 
sale  of  such  lots  or  parts  thereof  separ.itely. 
Appellant  contends  that  this  section  pro- 
rides,  by  Implication,  that  when  the  owner 
Is  known,  as  in  the  case  at  bar,  a  separate 
levy  and  sale  are  not  required.  It  Is  unnec- 
essary to  pass  upon  this  question,-  since 
section  135,  supra,  applies  to  the  collection 
of  a  delinquent  tax  levied  for  general  or 
municipal  piurposes  only,  and  not  for  the 
collection  of  an  assessment  for  local  Im- 
provements. The  reason  usually  assigned  for 
the  separate  levy  and  sale  of  property  for 
delinquent  taxes  Is  that  it  inures  to  the 
benefit  of  the  owner,  so  that  he  can  redeem 
a  part  of  the  property  sojd  In  case  he  is  not 
able  to  redeem  the  whole,— a  right  which  he 
conld  not  exercise  If  the  property  were  sold 
en  masse.  The  reason  for  the  rule  being  so 
patent,  any  exception  thereto  should  appear 
by  legislative  enactment,  and  not  by  Judicial 
construction;  and,  Innsmnch  as  tbe  charter 
does  not  positively  provide  for  such  an  ex- 
ception to  the  general  rule.  It  ought  not  to 
be  applied  In  this  case.  The  Code  of  West 
Virginia  required  the  sheriff.  In  making  sales 
of  real  property  for  delinquent  taxes,  to  cer- 
tify to  the  recorder,  within  10  days  after 
such  sale,  a  list  of  property  sold  to  the  state 
for  want  of  other  purchasers;  and  It  was 
made  the  duty  of  the  recorder,  within  20 
days  after  the  return,  to  record  the  same, 
and  transmit  the  original  to  the  state  audi- 
tor. In  De  Forest  v.  Thompson,  40  Fed.  376, 
it  appeared  that  a  sheriff,  after  having  made 
such  sales  to  the  state,  failed  to  return  the 
list  within  10  days,  and  that  the  recorder 
failed  to  note  the  time  when  the  return  was 
made.  Mr.  Justice  Jackson,  In  deciding  this 
case,  said:  "The  neglect  of  the  oflScers  to 
comply  with  either  Is  such  an  Irregularity  as 
tends  to  prejudice  the  rights  of  the  owner 
whose  lands  have  been  sold.  He  had  a  right 
to  call  at  the  office,  and  demand  tbe  produc- 
tlcm  of  the  officers'  report  for  his  examina- 
tion. If  he  discovered  It  was  not  th««  with- 
in the  prescribed  time,  or,  being  there,  had 
not  been  filed  within  the  time  prescribed  by 
the  statute,  or  that  the  recorder  had  failed 
to  note  the  filing  of  the  same,  he  could  rest 
upon  his  rights,  feeling  assured  that  the 
steps  taken  to  sell  his  realty  did  not  divest 
him  of  the  title  to  it"  The  requirement  of 
section  120.  supra,  to  return  the  amount  for 
which  each  lot  or  part  thereof  was  sold,  was 
mandatory  upon  the  person   executing  the 


warrant,  and  a  failure  to  do  so  rendered  the 
sale  and  deed  executed  in  pursuance  thereof 
void.  De  Forest  v.  Thompson,  supra;  Simp- 
son T.  Edmlston,  23  W.  Va.  675.  The  Judg- 
ment will  therefore  be  affirmed. 


LESTER  v.  ELWERT. 
(Supreme  Court  of  Oregon.     Dec.  26,  1893.) 
Abaxdon'bd  AppBAL—APFiaitiNCE— Damages. 

1.  On  motion  to  aflirm  a  judgment  on  aa 
abandonment  of  the  appeal,  damages  must  be 
denie<i  respondent  where  afiidaTits  presented 
by  him  to  show  appellant's  bad  faith  in  taking 
the  appeal  were  not  served  and  filed  with 
notice  of  the  motion,  so  that  appellant  could 
prepare  to  meet  the  statements  in  the  affida- 
vita,  if  she  so  desired. 

2.  Respondent's  refusal  to  accept  an  offer, 
made  by  appellant  before  the  time  In  which 
to  perfect  her  appeal  had  expired,  to  pay  the 
amount  of  the  judgment,  is  further  ground  for 
denying  damages,  since,  in  snch  case,  there 
was  no  need  to  bring  the  case  to  the  supreme 
court,  and  thus  Increase  the  costs. 

Appeal  from  circuit  court,  Multnomah 
county;  H.  Hurley,  Judge. 

Action  by  F.  W.  Lester  against  Jacobena 
Blwert.  There  was  Judgment  for  plaintiff, 
and  defendant  appealed.  The  appeal  was 
abandoned,  and  plaintiff  moves  the  supreme 
court  for  an  affirmance  of  the  Judgment. 
Damages  denied. 

N.  D.  Simon,  for  appellant  S.  H.  Gruber, 
for  respondent 

PER  CURIAM.  The  jippeal  in  this  case 
having  been  abandoned,  the  respondent,  on 
October  5,  1893,  served  a  notice  upon  the  at- 
torney for  appellant  that  on  the  16th  of  the 
month  he  would  move  this  court  for  an  af- 
firmance of  the  Judgment  No  showing  was 
made,  or  attempted  to  be  made,  at  the  time 
the  notice  was  served,  or  at  any  time  before 
the  hearing,  that  tbe  appeal  was  not  taken  In 
good  faith,  nor  was  appellant  notified  in  any 
way  that  the  motion  wotild  be  supported  by 
affldnvlts  at  the  hearing.  However,  two  days 
before  the  time  fixed  for  the  hearing,  the  ap- 
pellant served  upon  rmpondent,  and  filed 
In  this  court,  her  own  affidavit  In  which  she 
states  that  the  appeal  was  taken  in  the  ut- 
most good  faith,  and  only  abandoned  on  the 
advice  of  her  counsel  that  the  amount  in- 
volved would  not  Justify  the  expense  of  an 
appeal;  and  also  the  affidavit  of  her  counsel, 
in  which  he  states  that  be  offered  to  pay 
tbe  full  amount  of  the  judgment  and  costs 
before  the  time  for  filing  her  transcript  on 
tbe  appeal  had  expired,  and  before  any  tran- 
script had  been  made  or  ordwed  by  respond- 
ent but  that  coimsel  for  respondent  would 
not  accept  the  same  unless  he  would  also 
pay  10  per  cent,  on  the  amount  of  the  judg- 
ment, as  damages  for  the  delay,  and  $16  for  at- 
torney's fees,  which  he  refused  to  do;  that 
on  tile  following  day,  and  before  the  tran- 
script was  made  or  mrdered,  he  paid  to  the 
sheriff  the  full  amount  of   the  J|idgment 
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oocia,  uid  dlsbunanenta,  and  tb«  eosto  ob 
execution.  At  the  hearing,  the  respondent, 
tar  the  first  time,  filed  several  aifidavita 
tending  to  show  that  the  appeal  was  taken 
for  the  purpoae  of  delay,  and  with  no  intent 
of  being  prosecated,  and  that  the  payment 
by  Mr.  Simon  to  the  sheriff  was  made  after 
the  transcript  had  been  made  and  filed  In 
this  court  by  the  respondent;  bnt  Mr.  Oru- 
ber,  the  attorney  for  the  respondent,  admits 
and  ay&CB  in  his  affidavit  that  Mr.  Simon 
offered  to  pay  him  the  full  amotmt  of  the 
judgment  and  costs  on  October  4tb,  before 
the  transcript  was  ordered,  and  that  he 
demanded  10  per  cent  on  the  judgment  as 
damages,  and  an  additional  sum  of  (15  for 
his  services  as  attorney  in  "preparing  cross 
bill  of  exceptions,"  and,  because  Mr.  Simon 
refosed  to  pay  these  additional  amounts,  he 
brought  the  case  hare  for  affirmance.  After 
bearing  the  argament  of  coonsel,  th^  court 
decided  the  motion  orally,  holding:  (1)  That 
the  affidavits  presented  by  respondent,  show- 
ing, or  tending  to  show,  that  the  appeal  was 
taken  for  the  purpose  of  delay,  and  not  in 
good  faith,  came  too  late  at  the  hearing,  but 
should  have  been  served  and  filed  with  the 
notice  of  the  motion  for  affirmance,  so  that 
the  appellant  could  have  come  prepared  to 
meet  the  statements  In  the  affidavits.  If 
she  had  desired  to  do  so;  and  that,  in  view 
of  the  rule  that  the  courjt  would  not  presume 
bad  faith  In  the  appellant,  the  respondent 
was  not  entitled  to  damages.  Hawkins  ▼. 
Jones,  21  Or.  502,  28  Pac.  548.  (2)  The  affi- 
davits show,  and  it  is  admitted  by  respond- 
ent, that  appellant,  before  the  time  in  which 
to  perfect  her  appeal  had  expired,  and  while 
she  yet  bad  a  right,  under  the  law,  to  file 
her  transcript  in  this  court,  offered  to  pay 
to  the  respondent  all  that  was  due  on  the 
judgment,  bnt  which  respondent  refused  to 
accept,  and  hence  there  was  no  necessity 
of  bringing  the  case  to  this  court,  and  mak- 
ing additional  costs.  Since  this  decision,  a 
petition  for  rehearing,  accompanied  by  va- 
rious and  sundry  additional  affidavits,  letters, 
petitions,  etc.,  has  been  filed;  but  we  see 
no  reason  to  depart  from  the  conclusions 
already  reached,  but,  because  the  prior  de- 
cision was  oral,  make  this  memoi-andnm  of 
the  grounds  thereof. 


BLOCH  V.  MULTNOMAH  COUNTY. 
(Supreme  Court  of  Oregon.     Dee.  26,  1888.) 

JmoR's  Fevb. 

Under  Code,  {  2348,  allowing  a  juror 
two  dollars  per  diem  for  attendance  on  a  court 
of  record,  and  providing  that  a  talesman  shall 
be  entitled  to  the  same,  a  person  summoned 
on  a  spedal  venire,  vho  attends  conrt  in  obedi- 
ence to  the  process,  is  entitled  to  juror's  fees, 
thoogh  he  does  not  serve. 

Appeal    from    circuit    court,    Multnomah 
oonnty;  B.  D.  Shattn(^,  Judge. 
AntlOD  by  M.  M.  Bloch  against  the  county 


of  Multnomah  toe  Jvror's  fees  dleged  to  tare 
been  earned  by  him.  There  was  judgment 
for  defendant,  aad  plain  tiff  a]K>eals.  Be- 
yetaed. 

E.  B.  Williams,  tor    appellant   John    H. 
Hall,  for  respondent 

BEAN,  J.  The  only  question  for  xx)nsidera- 
tion  in  this  case  Is  whether  a  person  sum- 
moned on  a  special  venire  from  the  body  of 
the  county  to  complete  a  jury  in  a  case  on 
trial,  who  attends  court  In  obedience  to  the 
process,  is  entitled  ta  juror's  fees,  under  the 
statute,  if  he  does  not  serve  on  the  jury.  Tlie 
statute  provides  that  a  jurcv's  fees  for  at- 
tendance upon  a  court  of  record  shall  be  two 
dollars  per  day,  and  that  a  talesman  actins 
as  a  juror  is  entitled  to  the  same  per  diem  as 
one  regularly  summoned.  Code,  f  2348^  It 
will  be  observed  tttat  the  law  does  not  re- 
quire that  a  talesman  shall  serve  on  a  jury 
before  he  is  entitled  to  the  per  diem,  bat  that 
acting  as  a  jurpr  shall  be  sufficient  The  cmi- 
tention  for  th^  defendant  is  that  although  a 
person  summoned  from  the  body  of  the  coun- 
ty (m  a  special  venire  may  attend  court  in 
obedience  to  its  process,  he  does  not  act  as 
a  jurw  unless  he  is  accepted  and  sworn  in 
the  particular  case  for  wliich  be  has  been 
summoned.  But  we  are  unable  to  concur  in 
this  view.  The  law  authcxizea  the  court,  if 
a  sufficient  numl>er  of  jurors  cannot  be  ob- 
tained from  the  regular  panel,  to  order  the 
sheriff  to  summon  as  many  qnalifled  persons 
as  may  be  necessary  to  complete  the  jury, 
either  from  the  bystanders  or  the  body  of 
the  county.  When  a  talesman  is  thus  sum- 
moned from  the  bystanders,  it  is  manifest 
he  can  in  no  sense  be  said  to  l>e  acting  as  a 
jurmr  unless  he  is  accepted  and  serves  on  the 
jury.  His  presence  in  court  is  his  own  vol- 
untary act,  and  not  pnrsuant  to  any  process 
of  the  coort,  aar  by  its  order.  He  is  not  de- 
prived of  any  time,  nor  caused  any  loss  or 
damage,  by  simply  being  called  and  ex- 
amined on  his  voir  dire;  but  when  be  Is 
summoned  from  the  body  of  the  county  on  a 
special  venire,  he  Is  compelled  to  neglect  bis 
own  private  business  to  attend  court  as  a 
juror  only  In  oliedlence  to  its  order,  however 
inconvenient  it  may  be  to  him,  and  often  at 
considerable  trouble  and  expense,  and  wben 
he  does  so  we  think  he  is  acting  as  a  juror, 
wittiin  the  meaning  of  the  law,  and  entitled 
to  compensation  as  sadi,  although  he  may 
not  actoally  serve  on  the  jury.  Citizens  are 
not  infreqilently  summoned  on  a  special 
venire  for  jury  duty  from  distant  parts  of  a 
county,  and  compelled,  at  considerable  ex- 
pense and  loss  of  time,  to  attend  court,  and 
there  remain  until  excused,  and  it  is  bat  a 
matter  of  simple  justice  that  they  should  be 
paid  a  reasonable  compensation  for  their 
SO' vices;  and,  in  the  absence  of  an  express 
declaration  of  the  statute,  we  are  unwilling 
to  hold  that  such  persons  are  not  acting  a» 
jurors,  within  the  meaning  of  section  2348. 
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uid  sot  entitled  to  compensation  as  sncta. 
The  Judgment  of  the  court  btioyt  will  tliere- 
ton  tM  reveraed,  and  the  cause  remanded. 


NICaCUM  T.  GASTON, 
(Supreme  Court  of  Oregon.    Dec.  26,  189a) 

Apfbai.— Habkless  Ekhoh  —  Presomftiok  —  Ex- 

OEFTIONS  TO  iHBTBUCnOKS — SUFPIOIBSCT. 

1.  Where  a  series  of  instrnctioiis  in  effect 
aaserts  but  one  proposition  of  law,  the  excep- 
tion to  such  Instructions  need  not  point  out 
distinctly  the  particular  portion  excepted  to. 

2.  Where  an  instruction  is  challenged  as 
not  the  law  as  applied  to  the  facts  of  the 
case,  a  general  exception  thereto  is  sufficient. 

3.  An  erroneons  instruction  will  not  l>e  pre^ 
lomed  to  be  harmless  from  the  fact  that  all 
the  instmctions  giTen  are  not  in  the  record, 
bat  It  mnst  be  amrmadvely  shown  that  it  was 
harmless. 

Appeal  from  drcolt  court,  Multnomah 
county;    B.  D.  ShattiM^,  Judge. 

On  rehearing.     Petttloa  overruled. 

For  report  of  decision  on  appeal,  see  83 
Pac  671. 

P.  I<.  Willis  and  Seneca  Smith,  for  appel- 
lant   A.  H.  Tanner,  (or  respondent 

BEAN,  X  In  order  that  the  questions 
presented  <m  this  rdiearing  may  be  fully 
understood,  it  Is  necessary  to  set  oat  more 
at  length  than  was  done  in  the  former 
opinion  the  facts  in  this  case.  The  record 
recites  that:  "After  some  instmctions  had 
been  glrtm  by  the  court,  Mr.  Tanner,  at- 
torney for  the  plaintiff,  addressing  the  court, 
sad,  'I  think  there  is  one  matter  your  honor 
has  not  instructed  the  Jury  upon,  and  that 
is  the  question  about  tiie  arrangement  be- 
tween Laura  Bennett  and  Lucy  Mason  about 
the  payment  of  the  mortgage.'  Whereupon 
tfye  court  Instructed  the  Jury  as  follows, 
to  wit:  'When  fraud  la  charged,  it  ought 
to  be  dearly  made  out  It  is  charged  here 
there  was  a  fraudulent  combination  between 
liocy  Mason,  by  her  agent  and  father,  u. 
P.  Mason,  and  Laura  Bennett  and  J.  A. 
Bennett  to  have  this  land  sold  for  taxes 
In  wder  to  escape  the  claims  of  Susannah 
Nicimm  under  her  mortgage.  The  effect 
which  any  such  combination  would  have 
might  be  very  easily  defeated,  or  It  might 
be  made  of  very  little  avail,  by  the  mort- 
gagee paying  the  taxes  herself.  Our  law 
provides  that  the  mortgagee  may  pay  any 
taxes  levied  upcn  the  land  upon  which  he 
iM^ids  a  mortgage,  hlmsdf,  if  the  mortgagor 
neglects  it  and  then  may  tack  the  amount 
BO  paid  as  taxes  to  his  debt  and  have  it 
refunded  to  him  when  the  mortgage  is  paid 
off.  But  nevertheless  It  is  held  that  when 
parties  occupying  such  relation  as  vendor 
and  purchaser,  mortgagor  and  ntortgagee, 
— when  parties  occupying  that  position  con- 
ajrire  togethtr  to  have  the  land  which  is 
uawtgaged,  aad  upon  which  the  mortgagor 
oTight  to  pay  the  taxes,  sold  for  taxes,  and 
tlie  mortgagmr,  or  some  person  engaged  in 
tlie  conspiracy,  bid  it  in,  such  a  sale  amounts 


to  nothing,  so  far  as  oMif enlnr  any  title 

upon  the  purchaser,  but  simply  stands  as 
payment  of  the  tax«s.  It  has  no  fnrtber 
effect  QueetioD  is  made  here  whether  such 
comblnaUon  existed  or  not  in  this  case,  and 
this  question  I  submit  to  you  to  find.  If 
you  find  that  there  was  such  combination, 
agreement,  or  arrangement  for  the  purpose 
of  defeating  this  mortgage  if  they  could, 
then  the  tax  sale  is  of  no  avail,  except  to 
pay 'the  taxes  which  had  been  levied.'  Mr. 
l^innor,  then,  again  addressing  the  court 
said,  'I  suppose,  if  the  Jury  should  find 
that  this  scheme  was  entered  Into,  and  that 
buying  in  could  only  act  as  payment  of  the 
taxes,  that  then  this  three-years  limitation 
would  not  apply.'  Wh««upoD,  the  court 
then  further  instructed  the  jury  as  follows, 
to  wit:  'I  dont  see  any  application  at  aQ. 
It  could  not  be  used  fbr  any  other  purpose 
except  to  pay  the  taxes.'  To  each  of  which 
instructions,  defendant  Tiny  Gaston,  by  her 
ODunsel,  then  and  there  d<dy  excepted,  and 
the  exceptions  were  allswed  by  the  court" 
From  the  foregoing  It  appean  that  the  tf ect 
at  the  taistractlons  of  tte  court  was  that  if 
the  fraudtdeBt  oomblitatloB  between  Lucy 
Maaoo  and  Laura  Bennett  referred  to,  to 
fact  existed,  the  tax  sole  amounted  to  noth- 
ing so  far  as  caatatring  any  title  upon  the 
purchaser,  but  simply  stood  as  a  payment 
of  the  tax,  and  eenld  have  no  further  force 
or  effect;  and  this  we  have  held  to  be  error, 
as  applied  to  the  facts  of  this  case.  The 
respondent  insists,  upon  the  rehearing,  that 
the  exceptions  do  not  present  for  consider- 
ation in  this  court  the  question  as  to  the 
effect  of  the  tax  sale,  because  (1)  they  do 
not  point  out  particularly  the  portion  of  the 
charge  excepted  to;  (2)  tbey  do  not  state 
the  grounds  of  thfe  objecttoa  and  exception; 
(3)  the  instmctions  are  at  most  only  de- 
fective in  form,  or  deficient  in  fuUnees,  and 
the  attention  ot  the  court  rtould  have  been 
particulaiiy  called  to  tach  defect  so  that 
It  might  have  corrected  the  error  into  which 
it  had  fallen;  and  (4)  that  inasmuch  as  the 
entire  charge  is  not  in  the  record,  we  must 
assume  that  the  court  in  some  other  por- 
tlOD  of  it  gave  the  law  correctly  as  to  the 
rights  of  a  bona  6ie  purchaser  under  the 
tax  deed.  And  of  these  objections  in  th^r 
(ffder: 

1.  We  agree  with  oonnsd  for  respondent 
that  an  exceptten  to  a  charge  of  the  court 
must  point  out  distinctly  the  particular  por- 
tion excepted  to,  and  that  a  general  ^cep- 
tioa  to  the  entire  charge,  or  to  a  series  of 
propositions,  tf  any  one  of  them  is  correct,, 
is  insufficient  But  in  this  case  the  excep- 
tions show  distlnctiy  that  appellant  excepted 
to  particidar  portions  of  the  charge,  which, 
in  their  entirety,  we  have  held  erroneons, 
as  applicable  to  the  facts  of  this  case.  The 
instmctions  excepted  to,  if  they  may  be  con- 
sidered as  a  series  of  instructions,  amount 
in  effect  to  asserting  tmt  one  proposition  of 
law,  namely,  that  If  the  Jury  should  find 
Jigitizcd  by 
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from  the  erldence  that  a  fraadulent  combina- 
tion between  Mason  and  Bennett  for  the 
sale  and  purcliase  of  the  property  in  contro- 
▼er87  for  delinquent  taxes  existed,  such  pur- 
cliase, and  the  sheriff's  deed  acquired  In  ac- 
cordance therewith,  conveyed  no  title  what- 
ever. This  being  the  case,  we  think  the  ex- 
ceptions are  clearly  sufficient. 

2.  It  is  also  contended  that  the  exceptions 
are  insufficient  because  they  do  not  state  the 
grounds  of  the  objection.  But,  when  an  in- 
struction is  challenged  on  the  ground  that  it 
is  not  the  law  as  applied  to  the  facts  of 
the  case,  we  understand  a  general  exception 
Is  sufficient.  We  know  no  rule  of  law  re- 
quiring counsel,  in  such  case,  to  embody  in 
his  objection  an  argument,  or  the  reason  for 
Ills  contention.  It  is  sufficient  to  notify  the 
eoort  that  he  challenges  the  correctness  of 
the  law  as  stated  by  it  in  Its  instructions. 
When  the  charge,  without  asserting  an  er- 
roneous proposition  of  law,  as  applied  to 
the  case,  is  ambiguous  or  deficient  in  full- 
ness, or  does  not  go  far  enough,  or  is  not 
sufficiently  explicit,  the  party  excepting 
should  call  the  attention  of  the  court  to 
the  particular  grounds  upon  which  he  ob- 
jects, so  It  may  be  corrected.  Kearney  y. 
Snodgrass.  12  Or.  S17,  7  Pac.  309.  But 
when  an  erroneous  proposition  of  law  is  as- 
serted, as  applied  to  the  case  on  trial,  it 
is  sufficient  to  except  generally,  because  in 
such  case  the  supposition  Is  that  the  ques- 
tion has  been  previously  fully  argued  and 
presented,  and  the  court's  opinion  formed, 
and  that  it  would  not  be  modified  or  clianged 
by  again  calling  its  attention  to  the  par- 
ticular reasons  or  grounds  upon  which  coun- 
sel contends  the  Instruction  to  be  errone- 
ous. In  the  case  at  bar  the  court  asserted 
what  we  conceive  to  be  an  erroneous  propo- 

'  sltlon  of  law,  as  between  the  parties  to  the 
record,  and  under  the  issues  in  the  case. 
Hence,  the  rule  involsed  does  not  apply. 

3.  Again  it  is  urged  that,  inasmuch  as 
the  entire  charge  Is  not  in  the  record,  we 
must  assume  that  the  court  did  particu- 
larly Instruct  the  Jury  as  to  the  rights 'of 
the  defendant  as  a  bona  fide  purchaser,  but 
there  are  two  sufficient  reasons  why  this 
position  is  not  well  taken.  In  the  first 
place,  it  does  aflbrmativcly  appear  from  the 
record  that  the  portion  of  the  charge  ex- 
cepted to  is  all  the  court  said  upon  the  ef- 
fect of  the  alleged  fraudulent  combination; 
and,  second,  the  attempted  application  of 
the  well-known  role  InToked  by  counsel  In 
this  case,  that  error  will  never  be  pre- 
sumed, but  most  affirmatively  appear,  is  an- 
swered by  Strahan,  O.  J.,  in  Du  BoU  v. 
Perkins,  21  Or.  190.  27  Pac.  1044,  In  this 
language:  "While  It  Is  tme  that  error  will 
never  be  presumed,  the  converse  of  the  prop- 
osition Is  equally  true.  When  error  does 
afflrmaMvely  appear,  it  will  not  be  pre- 
sumed that  It  was  rendered  harmless,  or 
removed.  If  it  were  so,  the  respondent 
must  see  to  it  that  the  matter  which  ren- 


ders It  harmless,  or  removes  it,  is  nutde  to 
affirmatiyely  appear  in  the  bill  at  excep- 
tions." When  error  affirmatively  appears 
upon  the  face  of  the  record,  which  is  prej- 
adicial,  as  it  does  in  this  case,  we  cannot 
assume  that  it  was  harmless.  In  conse- 
quence of  these  views,  the  former  Judgment 
is  adhered  to. 


STATE  V.  KOSHLANO. 
(Supreme  Court  of  Oregon.     Dec  26.  1893.) 

8T4TUTB8— TlTLB  OF  ACT»— WaBEHOUSBMBK— 
CkIMIKAL  iilABIUTT— I»OICnfB!(T. 

LThe  fact  that  a  statute  entitled  "Ad 
act  to  regulate  warehousemen,  •  •  •  and 
to  declare  the  effect  of  warehouse  receipts." 
and  making  it  a  crime  to  issne  warehoase  re- 
ceipts for  goods  not  in  store,  provides  for  a 
penalty  for  its  violation,  does  not  render  it  ob- 
noxious to  the  constitutional  prohibition  against 
acts  embracing  subjects  not  expressed  in  the 
titie. 

2.  An  indictment  charging  defendant  with 
operating  as  owner  a  warehouse,  and  with 
being  a  warehouseman,  and  that  as  snch  he 
issued  a  warehouse  receipt  for  sheepskins  not 
in  store,  but  which  does  not  allege  that  he  op- 
erated a  warehouse  for  the  storage  of  sheep- 
skins or  other  commodity.  Is  demurrable,  as 
it  cannot  be  determined  whether  the  ware- 
house was  within  the  statute,  (Hill's  Code, 
f  4201j)  whicli  specifies  warehouses  "where 
grain,  flour,  pork,  beef,  wool  or  other  produce 
or  commodity  is  stored." 

3.  Under  Hill's  Code,  {  4201  et  seq.,  i«- 
qnirlng  warehouse  receipts  to  bear  the  date  of 
Issuance,  and  to  state  from  whom  the  com- 
modity is  received,  the  number  of  sacks,  bush- 
els, or  pounds,  the  condition  or  qnality,  and 
the  terms  of  storage,  and,  after  prescribing 
such  requisites  as  to  form,  providing  that  all 
receipts  are  hereby  declared  negotiable,  and 
may  be  transferred  by  indorsement  of  the 
party  "to  whose  order"  th^  are  issned,  a  re- 
ceipt need  not  be  negotiable  in  form  in  order 
that  a  warehouseman  may  be  criminally  liabh 
under  the  subsequent  provisions  of  the  act  for 
issuing  It  for  goods  not  actually  in  store. 

Appeal  from  circuit  court,  Multnomah 
county;   M.  6.  Munly,  Judge. 

M.  Koshland  was  convicted  of  issuing  a 
w.trehouse  receipt  for  goods  not  in  store,  and 
appeals.    Reversed. 

Whalley,  Strahan  &  Pipes,  for  appdlant 
Geo.  E.  Chamberlain,  Atty.  Gen.,  W.  T. 
Hume,  DIst  Atty.,  and  Henry  B.  McGinn, 

for  respondent 

LORD,  C.  X    The  defendant  was  Indicted 

for  the  crime  of  issuing  a  warehouse  receipt 
for  goods  not  actimlly  In  store.  So  much  of 
the  Indictment  as  Is  necessary  to  a  proper  un- 
derstanding of  the  case  is  as  follows:  "The 
said  M.  Koshlnnd,  on  the  28th  day  of  Feb- 
ruary, in  the  year  1893,  in  the  county  of  Mult- 
nomah, and  state  of  Oregon,  was  then  and 
there  engaged  in  keeping,  controlling,  man- 
aging, and  operating,  as  owner,  a  warehouse, 
and  was  then  and  there  doing  business  as 
such  warehouseman,  tmder  the  name  of 
Koshland  Bros.,  and,  l>elng  such  warehouse- 
man as  aforesaid,  he.  the  said  M.  Koshland, 
Jigitizcd  by 
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dtd  then  and  there  unlawfully  nnd  feloni- 
ously Issue  and  deliver  to  the  Bank  of  British 
Columbia,  a  corporation,  then  and  there  the 
owner  of  the  sheepskins  described  therein, 
a  warehouse  receipt,  of  which  the  following 
is  a  copy,  to  wit:  'No.  786.  Koshland  Bros.' 
Warehouse.  Portland,  Oregon,  Feb'y  28,  ISOa 
Uecelred  of  the  Bank  of  British  Columbia, 
In  good  order,  thirty-six  thousand  nine  hun- 
dred nnd  fourteen  sheepskins,  marked  *  *  *, 
for  account  of  the  bank  of  British  Columbia, 
on  the  f oUowiiq;  conditions:  Held  for  storage 
at  the  rate  •  •  •.  For  any  fractional 
part  of  a  month  the  charge  for  storage  will 
be  the  same  as  for  a  whole  month.  Loss  or 
damage  tvom  fire,  flood,  rats,  other  animals, 
insects,  or  the  elements,  if  any,  at  owner's 
risk.  No  delivery  to  be  made  until  this  re- 
ceipt is  retm-ned  properly  Indorsed.  [Signed] 
Koshland  Bros.'  That  in  truth  and  in  fact, 
at  the  time  of  the  issuance  of  said  receipt 
ns  aforesaid  by  the  said  M.  Kosldand,  the  said 
yi.  I^LOShland  liad  not  actually  In  store  3C,914 
sheepskins,  as  provided  for  in  said  ware- 
house receipt  nor  had  be  actually  in  store, 
at  the  said  time,  any  greater  amount  of 
sheepskins,  as  provided  for  in  said  warehouse 
receipt,  than  3,665  sheepskins;  all  of  which 
acts  were  then  and  there  done  by  the  said 
M.  Koshland  with  intent  on  his  part  to  in- 
jure and  defraud  the  Bank  of  British  Colum- 
biii.  a  corporation  as  aforesaid,  contrary  to 
the  statutes  in  such  cases  made  and  provided, 
nnd  against  the  peace  and  dignity  of  the 
state  of  Oregon."  To  this  indictment  the  de- 
feudant  demurred,  alleging  InsufSciency  of 
its  facts  to  constitute  a  crime,  and,  the  de- 
murrer being  OTfarruled,  the  defendant  en- 
tered a  pica  of  not  gnilty.  A  trial  was  there- 
upon had,  resulting  in  a  verdict  of  guilty  as 
charged  In  the  Indictment,  upon  which  the 
court  sentenced  him  to  pay  a  fine  of  $4,000, 
or  stand  committed  until  such  fine  was  paid. 
The  record  discloses  that  a  number  of  ob- 
jections were  taken  to  the  indictment,  and 
exceptions  to  the  admission  of  testimony,  to 
the  instmctlons  of  the  court,  and  to  the  re- 
tiisal  of  the  court  to  give  the  Instructions 
asked  by  the  d^endant  At  the  outset  it  Is 
claimed  that  the  act  under  which  the  defend- 
ant was  indicted,  tried,  and  convicted  Is  con- 
trary to  section  20,  art  4,  of  the  state  con- 
stitution, which  provides  that  "every  act 
stinil  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subjects 
sliall  be  expressed  in  the  title;  but  if  any  sub- 
ject shall  be  embraced  in  an  act  which  shall 
not  be  expressed  in  the  title,  such  act  shall 
he  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title;"  and  Is  there- 
fore unconstitutional  and  void.  It  Is  en- 
titled "An  act  to  regulate  warehousemen, 
wharfingers,  commission  men  and  other 
bn flees,  and  to  declare  the  effect  of  ware- 
bouse  receipts."  The  ground  of  this  objec- 
tion is  that  neither  the  penalty  nor  the  civil 
remedy  provided  by  section  7  of  the  act  Is 
v.35r.no.l— 8 


mentioned  in  the  title,  and  hence  that  such 
section  should  be  eliminated  from  the  act, 
because  it  embraces  matters  not  expressed  in 
the  title.  This  court,  as  well  as  the  courts 
of  all  the  states  where  a  like  constitutional 
provision  exists,  have  given  It  a  very  lib- 
eral interpretation,  and  have  endeavored  to 
avoid  that  strictness  of  construction  which 
would  unnecessarily  limit  or  cripple  legisla- 
tive enactments,  and  defeat  the  beneficial 
purposes  for  which  such  provision  was 
adopted.  Its  object  was  to  prevent  the  blend- 
ing of  incongruous  subjects  in  the  same  act, 
and  using  the  title  as  a  deception.  David  v. 
Portland  Water  Committee,  14  Or.  08,  12 
Pac.  174.  This  object  is  attained  if  the  sub- 
ject-matter of  the  statute  is  germane  to  the 
title.  "The  Insertion  in  a  law  of  matters," 
said  GimUan,  C.  J.,  "which  may  not  be 
verbally '  Indicated  by  the  title,  if  suggested 
by  It,  or  connected  with,  or  proper  to  the 
more  full  acomplishment  of,  the  object  so 
Indicated,  is  held  to  be  in  accordance  with 
its  spirit."  State  v.  Kinselia,  14  Minn.  625. 
(GIL  305.)  Hence^  if  the  matters  embraced  in 
the  act  are  congruous,  and  liave  a  proper  re- 
lation to  each  other,  and  are  not  foreign  to 
the  subject  expressed  in  the  title,  the  require- 
ments of  the  provision  are  not  violated.  The 
object  of  the  statute,  as  expressed  in  the 
title.  Is  "to  regulate  warehousemen,"  etc., 
"and  to  declare  the  effect  of  warehouse  re- 
ceipts." The  act  prescribes  and  regulates  the 
duties  of  warehousemen,  and  to  secure  per- 
formance of  such  duties  so  as  to  promote 
honesty  and  prevent  fraud  it  provides  by 
section  7  a  penalty  for  the  violation  of  its 
provisions.  That  section,  therefore,  is  not 
only  germane  to  and  connected  with  the  sub- 
ject of  the  act,  but  is  essential  to  the  accom- 
plishment of  the  object  indicated  by  the  title; 
hence  such  section  is  not  within  the  evil 
which  the  constitutional  provision  was  In- 
tended to  exclude. 

It  is  also  claimed  that  the  indictment  is 
defective  for  the  further  reason  that  the  term 
"warehouse,"  as  used,  is  not  of  Itself  a  suffi- 
cient description  of  the  place  of  storage  to 
bring  the  defendant  within  the  statute  as  a 
warehouseman.  The  first  section  of  the  stat- 
ute Is  ns  follows:  "Sec.  4201.  It  shall  be  the 
duty  of  every  person  keeping,  controlling, 
managing  or  operating,  as  owner  or  agent  or 
superintendent  of  any  company  or  corpora-  • 
tlon,  any  warehotise,  commission  house,  for- 
warding house,  mill,  wliarf,  or  other  place 
where  grain,  flour,  pork,  I>eef,  wool,  or  other 
produce  or  commodity  is  stored,  to  deliver 
to  the  owner  of  such  grain,  flour,  pork,  l>eef, 
wool,  produce,  or  commodity  a  warehouse 
receipt  therefor,  which  receipt  shall  liear  the 
date  of  its  issuance,  and  shall  state  from 
whom  received,  the  number  of  sacks,  if 
sacked,  the  number  of  bushels  or  pounds, 
the  condition  or  quality  of  the  same,  and  the 
terms  and  conditions  upon  which  it  is 
stored."    Hill's  Code.    In  view  of  this  Ian- 
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(lUce  It  Is  claimed  that  the  defendant  should 
be  charged  In  the.  indictment  with  being 
a  warehouseman  who  kept  a  warehouse 
"where  grain,  flour,  pork,  beef,  wool,  or  other 
produce  or  commodity  was  stored,"  so  as  to 
show  thot  the  alleged  warehouse  which  the 
defendant  kept  came  within  the  specifica- 
tion or  descriptive  words  of  said  section,  and 
tliat  he  was  a  warehouseman  within  the 
pnrview  of  the  statute,  and  as  such  liecame 
subject  to  the  duties  imposed,  and  to  the  pen- 
alty prescribed  for  a  violatton  of  its  pro- 
Tlaions;  for  it  is  argued  that  it  is  not  to  be 
intended  as  a  matter  of  law  that  a  warehouse 
Is  a  place  where  all  or  any  of  these  particu- 
lar products  or  comtnodities  are  stored,  and 
therefore,  before  the  defendant  can  be  made 
subject  to  the  duties  Imposed  by  the  statute, 
the  indictment  must  allege  sach  a  description 
of  the  ptace  of  storage  as  wSU  ccmstitute  him 
a  warehouseman  within  the  meaning  of  the 
stetute.  An  indictment  should  charge  the 
crime  of  which  the  defendant  is  accused  with 
such  precision  and  fullness  as  to  inform  him 
of  the  nature  of  his  offense.  Its  allegations 
sliould  make  it  certain  tbat  the  act  charged 
is  forbidden  by  the  statute.  A  statute  pre- 
scriliing  what  shall  constltnte  an  offense 
must  necessarily  be  in  general  terms,  and  the 
office  of  the  instmctlon  is  to  make  an  applica- 
tion of  its  provisions  to  the  case  in  hand. 
As  a  general  rule,  an  indictment  is  sufScient 
if  it  follows  the  language  of  the  statute,  and 
clearly  apprises  the  accused  of  the  offense 
charged.  State  v.  Shaw,  22  Or.  287,  29  Pac. 
1028.  The  indictment  charges  the  defendant 
with  operating  as  owner  a  warehouse,  and 
with  being  a  warehouseman,  and  that  as 
such  he  Issued  the  warehouse  receipt  for  the 
sheepskins,  as  set  out  therein,  when  In  fact 
at  the  time  of  its  issuance  he  did  not  have 
them  actually  In  store,  nor  any  part  there- 
of, except  as  alleged.  But  it  does  not  charge 
the  defendant  with  operating  a  warehouse 
for  the  storage  of  sheepskins  or  other  com- 
modity. It  is  true  that  one  who  operates,  as 
owner,  a  warehouse,  is  a  warehouseman. 
The  law  defines  a  warehouse  to  be  a  buUdlng 
or  place  adapted  to  the  reception  and  storage 
of  goods  and  merchandise,  and  a  warehouse- 
man to  be  one  who  receives  such  goods  and 
merchandise  to  be  stored  In  his  warehouse 
for  compensation  or  profit  But  \(rhile  the 
•  law  defines  what  Is  a  "warehouse,"  and  nec- 
essarily what  constitutes  a  "warehouseman," 
this  does  not  relieve  the  state  of  the  necessity 
of  specifying  that  the  warehouse  which  the 
defendant  is  charged  with  operating  as  own- 
er was  for  the  storage  of  sheepskins  and 
other  commodities  for  which  it  Is  alleged  he 
gave  a  warehouse  receipt  All  the  law  In- 
tends is  that  a  "warehouse"  is  a  place  toe 
the  storage  of  goods,  but  what  kind  of  goods 
or  produce  or  commodity  for  which  it  is 
kept  or  used  as  a  place  of  storage  by  a  party 
is  not  within  Its  Intendment  We  cannot, 
therefore,  intend,  as  a  matter  of  law,  that  the 


defendant  kept  or  operated  a  wsretaoiise  for 
the  stwage  of  sheepskins  or  any  otho'  par- 
ticular oommodlt7.  That  1*  a  matter  to  be 
gpedfled,  and,  when  so  specified,  the  face  of 
the  Indictment  wiU  discloee  whether  the  al- 
leged warehouse  whidi  thA  defendant  Is 
charged  with  operating  was  for  the  storage 
of  any  of  the  commodlttes  enumerated  In  the 
statute.  The  statute  makes  it  the  duty  of 
one  who  keeps  a  warebMise  for  the  storaire 
of  grain,  flour,  or  other  commodity  to  de- 
liver to  the  owner  «f  such  grain  or  com- 
modity a  warehouse  receipt  therefor,  which 
duty  he  violates  when  h«  Issues  such  receipt 
for  goods  not  actually  la  store;  so  that  when 
a  defeodant  is  charged  with  operating  a 
warehouse,  whether  for  tke  storage  of  grain, 
sheepskins,  or  other  commodity,  the  indict- 
ment should  so  specify,  in  apier  to  apprise 
him— other  sufllcient  .■dlegaticoa  appearing— 
of  the  nature  of  his  offense.  If  the  defend- 
ant kept  a  warebouM  for  the  stwage  of 
sheepskins,  and  It  was  8»  alleged,  then  the 
question  of  ttdietber  tke  word  "coBamodity" 
in  the  statute  to  broad  eMwgh  to  Include 
"sheepskins"  wonld  be  properly  before  tlie 
court  for  its  determtaation.  As  the  ware- 
house which  the  defendant  is  charged  with 
operatlog  aa  owner  Is  not  aUeged  to  be  a 
warehouse  for  the  storage  of  grain,  flour,  or 
other  commodity  enuma-ated  In  the  statute 
we  thinik  the  demurrer  on  this  point  was  well 
taken. 

Another  question  raised  by  the  demurrer 
Is  OS  to  whethOT  It  is  the  intention  of  the 
statttte  to  make  such  receipts  negotiable  with- 
out regard  to  form.  Upon  this  question  the 
trial  court  held  tbat  the  statute  did  not  re- 
quire such  receipts  to  have  a  negotiable  quali- 
ty, and  therefore  that  such  receipt,  although 
not  negotiable  In  fonn,  was  sufilcient  or 
within  the  statute.  Section  4201,  supra, 
among  other  things,  provides  that  warehouse 
receipts  delivered  to  the  owner  of  the  com- 
modity stored  "shall  bear  the  date  of  its  is- 
suance, and  shall  state  from  whom  received, 
the  number  of  sacks,  if  sacked,  and  the  num- 
ber of  bushels  or  pouads,  the  condition  or 
quality  of  the  same,  and  the  terms  and  con- 
ditions upon  wliich  it  is  stored."  It  will 
be  observed  that  there  is  nothiag  In  these 
requiremoits  to  Indicate  tbat  sudi  receipts 
shall  have  a  negotiable  quality.  Section  5 
of  said -statute  (being  section  4205  of  the 
Code)  provides  that  "all  diedu  or  receipts 
given  by  any  person  operating  any  warehouse 
or  commission  house,  etc.,  are  hereby  dedared 
negotiable,  and  may  be  transferred  by  en- 
dorsement of  the  party  to  whose  order  such 
check  or  receipt  was  given  or  issued,  and 
such  endorsement  shall  be  deemed  a  valid 
transfer  of  the  commodity  represented  b; 
such  receipt  and  may  be  made  in  blank  or  to 
the  order  of  anoth^'."  It  thus  apx)ears  that 
the  statute,  aXter  prescribing  that  the  receipt 
shall  contain  certain  requisites  or  characte^ 
totics,  none  of  which  are  of  a  negotiable 
character,  proceeds  to  declare  tbat  such  re- 
Jigitizcd  by*- 
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ceiptB  an  negotiable,  and  that  they  may  be 
tranaferred  "by  indorsement  of  the  par^  to 
whose  order"  mich  receipt  was  given  or  Is- 
saed.  There  can  be  no  doubt  that,  if  this 
xectlon  -was  cnt  short  after  declaring  snch 
Instrument  negotiable,  it  would  have  impart- 
ed the  quality  of  negotiability  to  them  with- 
out r^ard  to  their  form.  But  it  is  the  use 
of  the  subsequent  language  in  that  connec- 
tion, "to  whose  order  such  receipt  was  is- 
sued," which  indicates  that  they  must  be  ne- 
gotiable in  form.  Snch  language  assumes 
that  the  receipt  giyen  by  the  warehouseman 
to  the  owner  of  the  commodities  stored  is  sub- 
ject to  his  order.  Upon  this  implication  it 
Is  assumed  that  it  was  Intended  such  ware- 
honse  receipts  should  be  negotiable  in  form, 
otherwise  the  language  of  the  statute  would 
be  that  such  receipts  may  be  transferred  by 
the  indorsement  of  the  party  to  whom  they 
were  issued,  Instead  "of  the  pacrty  to  whose 
order  they  were  issued."  It  is  insisted  that 
this  language  means  something,  and  is  in- 
tended to  have  some  effect,  and  that  to  give 
It  the  effect  which  Its  legal  meaning  Imports 
the  conclusion  is  inevitable  that  such  rec^pt 
must  be  negotiable  in  form,  In  conformity 
with  the  role  that  paper,  to  be  negotiable, 
must  contain  negotiable  words.  The  argu- 
ment for  the  defendant,  then,  may  be  thus 
summarized :  Thsit  warehouse  receipts  or  bills 
of  lading  which  the  statute  declares  to  be 
negotiable  are  the  same  instrumeuts  which 
aie  made  trausf»sble  by  the  indorsement 
of  the  party  to  whose  order  they  are  Issued, 
and  that,  as  those  latter  words  imply  that 
snch  receipts  or  blUs  of  lading  should  be  ne- 
ROtlable  in  form,  their  identity  is  fixed  as 
the  same  Instruments  which  are  claimed  to 
be  negotiable;  hence  the  statute  only  con- 
templates the  Issuance  of  warehouse  receipts 
3T  bills  of  lading  that  contain  n^otiable 
words,  or  are  negotiable  in  form.  Without 
doubt,  the  rule  is  well  settled  that  every 
word  and  clause  of  a  statute  should.  If  possi- 
ble, have  assigned  to  it  a  meaning,  leaving 
no  useless  words;  but  its  application  is  al- 
ways subordinate  to  the  legislative  Intent, 
and  Is  only  to  be  followed  so  far  and  when 
It  contributes  to  such  result  Blsh.  Writ 
Ijiw,  {  82.  The  words  of  a  statute  must 
always  yield  to  its  manifest  purpose.  Words 
loosely  or  unnecessarily  used  cannot  change 
such  purpose  where  the  true  intent  is  mani- 
fest In  the  statute  Itself.  It  will  always  be 
presumed  that  the  legislature  intended  ex- 
ceptions to  its  language  when  in  conflict  with 
the  general  object  of  the  statute.  The  rea- 
son of  the  law  In  such  case  should  prevail 
ova"  the  letter.  The  object  of  the  statute, 
as  declared  in  Its  title,  is  "to  regulate  ware- 
housemen, wharfingers,  and  other  bailees," 
and  "to  declare  the  effect  of  warehouse  re- 
ceipts." As  warehousemen,  wharfingers,  etc., 
were  enabled,  aftw  they  had  obtained  pos- 
session of  goods,  <h:  other  commodities,  and 


thus  the  IndlcJa  of  ownership,  to  transfer 
them  in  fraud  of  the  rights  otf  the  owner, 
there  was  a  necessity  for  the  regulation  o< 
the  business  in  which  such  p«rsons  were  en- 
gaged, and  to  declare  the  effect  of  the  re- 
ceipts or  checks  which  they  issue  to  such 
owner.  Thore  was,  then,  an  existing  evil, 
which  needed  to  be  remedied  by  such  legis- 
lative regulations  as  would  prevent  the  Issue 
of  false  receipts  or  checks,  and  punish 
fraudulent  transfers  of  property  by  ware- 
housemen, wharfingers,  and  others.  To  aid 
in  effecting  this  object,  and  to  facilitate  the 
transfer  of  stored  goods  or  commodities,  all 
warehouse  receipts  are  declared  to  be  ne- 
gotiable. The  statute  requires  warehouse- 
men or  wharfing^s  to  Issue  receipts  or  vouch- 
ers for  goods  or  commodities  stored,  contain- 
ing certain  requisites  specified,  none  of  which 
include  the  quality  of  negotiability;  and, 
afto*  prohibiting  them  flrom  issuing  any  false 
receipts  or  vouchers,  or  for  goods  not  actually 
in  store,  etc.,  it  dedares  such  receipts  so  Is- 
sued by  them  to  be  negotiable  and  trans- 
ferable by  indorsem«it  In  declaring  such 
receipts  to  be  negotiable  the  statute  neces- 
sarily meant  and  referred  to  the  receipt  c: 
voucher  which  the  warehouseman  or  wharf- 
inger had  Issued  to  the  owner  of  the  goods 
or  commodities  stored.  This  receipt  Is  made 
transferable  by  ludorsemott  of  such  own- 
er to  whom  issued,  and,  as  it  Is  not  required 
to  have  any  negotiable  quality.  It  is  Imma- 
terial whether  or  not  It  be  negotiable  in  form. 
Such  receipts  may  be  transferred  by  indorse- 
ment of  the  party  to  whom  or  "to  whose 
order"  it  was  issued;  and  Is  within  the  stat- 
ute. They  are  required  to  be  the  true  repre- 
sentatives of  goods  or  commodities  actually 
In  store,  and  their  issuance  is  prohibited  un- 
der any  other  conditions  or  circumstances. 
The  aim  of  the  statute  was  to  facilitate  the 
transfer  of  stored  goods,  and  its  purpose  was 
to  protect  the  holders  of  warehouse  receipts 
from  Imposition  and  fi-aud.  It  was  designed 
to  protect  the  community,  as  well  as  the 
holder  of  such  receipts  or  vouchers.  By  mak- 
ing such  receipts  issued  by  warehousemen 
UGKotlable  and  transferable  by  indorsement 
of  the  party  to  whom  they  are  Issued,  a  valid 
transfer  of  the  property  represented  in  snch 
receipt  Is  effected;  and,  as  such  Indorsement 
may  be  in  blank,  or  to  the  order  of  another, 
they  may  thus  pass  from  hand  to  hand. 
Hence  the  Implications  arising  from  the  words 
"to  whose  order"  do  not  limit  the  statute  to 
such  receipts  as  are  only  negotiable  tn  form, 
when  Its  clear  purpose  was  to  make  any  re- 
ceipt Issued  by  a  warehouseman  or  wharfin- 
ger for  the  storage  of  grain  or  other  com- 
modity n^otiable  without  regard  to  form. 
For  the  reasons,  however,  suggested,  the  Judg- 
ment is  reversed,  and  the  cause  remanded . 
tar  such  further  proceedings  as  may  be  Just 
and  i»xyper,  not  inconsistent  with  this  opin- 
ion. 
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STATE  T.  ADAMS. 

^Supreme  Court  of  Oregon.     Dec.  26,  1893.) 

'Sbocction— Under  Pkomisb  or  Harbii.ob. 

A  man  who  prevails  on  a  woman   to 

tere  intercourse  with  him  on  the  promise  that, 

if  «he  become  pregnant,   he  will   marry   her, 

4oe9  not  "seduce  her  nnder  promise  of  mar- 

jnage." 

Appeal  from  circuit  court,  Multnomah 
'County;    M.  O.  Munly,  Judge. 

A  J.  Adams,  convicted  of  seduction  undw 
promise  of  marriage,  appeals.     Reversed. 

M.  L.  Pipes,  for  appellant  Geo.  B.  Cham- 
'berlain,  Atty.  Gen.,  and  W.  T.  Hume,  Dlst 
Atty.,  for  the  State. 

BEAN,  J.  The  defendant  brings  this  ap- 
<>eal  from  a  Judgment  of  conviction  of  the 
-crime  of  seduction  under  promise  of  mar- 
Tiage.  The  evidence  shows  that  the  prose- 
cutrix, who  is  aliout  27  years  of  age,  came  to 
Portland  In  January,  1891,  from  Council 
Blulfs,  In  Iowa,  where  some  2  years  before 
-she  bad  been  acquainted  and  had  kept  com- 
pany for  a  few  months  with  defendant.  In 
April  or  May  after  her  arrival  in  Portland, 
she  again  met  the  defendant  on  several  oc- 
casions at  the  home  of  a  mutual  friend, 
where  sbe  was  accustomed  to  visit,  and  was 
frequently  accompanied  by  him  on  her  re- 
turn after  these  visits  to  the  place  wbere  she 
was  worliing  as  a  domestic.  On  one  of 
these  occasions,  in  either  April  or  May,  1891, 
the  defendant  solicited  her  to  go  with  him 
to  Portland  Heights,  to  which  she  first  ob- 
jected, but  finally  consented,  and,  after  ar- 
riving at  the  end  of  the  car  line,  they  walked 
around  the  heights,  and  what  occurred,  as 
told  in  her  own  language,  is  that  "he  teased 
me  and  teased  me  until  he  Induced  me  to 
slve  up  to  him.  He  said,  if  he  hurt  me  in 
-any  way,  he  would  see  me  through  and 
xaarry  me.  If  he  got  me  in  a  family  way,  he 
would  marry  me.  I  told  him  my  Intention 
was  not  to  marry  at  all.  He  promised,  if  he 
hurt  me,  if  he  got  me  In  any  different  way, 
he  would  see  me  through,  or  see  that  I  was 
cared  for,  and  do  what  was  right;  promised 
just  as  much  as  to  say,  1  will  marry  yon.' 
Said  he  never  would  hurt  me.  He  promised 
iMth  before  and  after  that,  if  he  hurt  me  in 
«ny  way,  he  would  see  me  through,  and  see 
that  I  was  taken  care  of;  Just  as  much  as 
•to  say,  'I  will  marry  you.'"  The  Immoral 
relations  thus  established  continued  at  fre- 
.quent  Intervals  until  a  few  months  before 
'the  trial,  in  July,  1893,  and  resulted  in  preg- 
•nancy,  and  the  birth  of  a  stillborn  child  on 
the  4th  of  May,  1893.  The  only  evidence 
^iven  on  the  trial  of  a  promise  of  marriage 
or  of  the  seduction  was  that  of  the  prose- 
cutrix, as  above  detailed,  and  which  defend- 
ant contends  is  insufficient  to  prove  the 
crime  charged,  because,  as  he  contends,  se- 
duction accomplished  under  a  promise  of 
marriage,  to  be  performed  only  on  condition 
tbat  pregnancy  resulted  from  the  Intercourse, 


is  not  within  the  statute.  The  statute  pro- 
vides tliat  "if  any  person,  under  promise  of 
marriage,  shall  seduce  and  have  illicit  Inter- 
course with  any  unmarried  female  of  pn- 
vious  chaste  character,  .such  person,  upon 
conviction,  shall  be  punished,  etc.  And  a 
subsequent  marriage  of  the  parties  is  a  de. 
fense  to  the  violation  of  this  section." 

It  will  be  observed  that  mere  IlU<dt  in- 
tercourse is  not  an  ottense  und«-  this  stat- 
ute, nor  is  seduction  alone  made  a  crime, 
but  the  seduction  under  a  subsisting  prom- 
ise of  marriage  of  an  immarried  woman  of 
previous  chaste  character.  The  gist  of  the 
offense  is  that  the  seduction  shall  be  accom- 
plished under  or  by  means  of  a  promise  of 
marriage  which  is  unfulfiileti.  Without  the 
promise  there  can  be  no  crime  under  this 
statute,  however  reprehensible  the  conduct 
of  the  man  may  be.  A  promise  of  mar- 
riage, and  her  reliance  upon  it,  must  be  the 
means  of  inducing  the  woman  to  surrender 
her  virtue.  She  must  be  drawn  aside  from 
the  path  of  virtue  she  Is  then  pursuing, 
and  induced  to  yield  to  the  solicitations  of 
h»  seducer,  by  means  of  and  undor  the  in- 
fluence of  a  promise  of  marriage,  upon  the 
performance  of  which  she  In  good  fiUth  had 
a  right  to  rely.  Nothing  less  will  satisfy 
this  statute.  Its  object  Is  not  to  punish 
illicit  Intercourse,  but  the  seducer  who  I).t 
means  of  a  promise  of  marriage  destroys  the 
chastity  of  an  unmarried  female  of  previous 
chaste  character,  and  who  thus  draws  her 
aside  from  the  path  of  virtue  and  rectitude, 
and  then  fails  and  refuses  to  fulfill  his  prom- 
ise. It  is,  however,  not  necessary  that  the 
promise  should  be  so  technically  valid  as 
to  sustain  a  civil  action  for  breach  of  prom- 
ise; and  although  it  may  be  conditioned  up- 
on immediate  intercourse,  thus  rendering  It 
void  in  a  civil  proceeding,  because  founded 
xtpon  an  Immoral  consideration,  it  is  still 
held  sufficient  to  sustain  a  criminal  prose- 
cution if  the  woman  in  good  faith  relied 
upon  it  and  was  thereby  deceived.  Ken- 
yon  V.  People,  26  N.  Y.  203;  Boyce  v. 
People,  55  N.  T.  644;  Callahan  v.  State,  63 
Ind.  198;  People  v.  De  Fore,  64  Mich.  693, 
31  N.  W.  585.  In  such  case,  the  mutiui 
promise  of  the  woman  is  implied  from  her 
yielding  to  the  solicitations  of  her  seducer  un- 
der his  promise  of  marriage,  and  the  promise 
becomes  absolute.  But  when  the  seduction  is 
accomplished  by  means  of  a  promise  of  mar- 
riage, to  be  performed  only  upon  the  condi- 
tion that  the  intercourse  results  In  pregnan- 
cy, no  promise  of  the  woman  can  be  im- 
plied from  such  yielding,  and  It  seems  to 
us  the  contract  smacks  too  much  of  a  cor- 
rupt and  licentious  bargain  to  fall  within 
the  statute.  How  can  it  be  claimed  that  a 
pure-minded  woman  Is  led  astray  and  her 
ruin  accomplished  under  a  promise  of  mar- 
riage which,  with  her  assent,  amotmts  to 
nothing  more  than  a  mutual  agreement  to 
engage  In  illicit  relations  so  long  aa  preg- 
nancy does  not  result,  and  which  neither 
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party  expects  nor  Intends  shall  be  fulfilled 
except  upon  the  happening  of  an  event 
which  may  never  occur?  Take  the  case  of  a 
woman  who  yields  undo'  a  promise  of  mar- 
riage by  a  married  man,  to  be  performed  on 
the  death  of  his  wife,  could  It  be  seriously 
contended  that  such  a  case  wotdd  be  within 
the  statute?  And  yet  It  is  difficult  to  con- 
ceive any  difference  In  principle  between  the 
case  suggested  and  the  one  at  bar.  The 
statute  is  not  Intended  as  an  act  to  punish 
a  man  who  prevails  upon  a  woman  to  grati- 
fy his  lust  by  a  promise  of  marriage  of  such 
a  character.  Its  plain  object  is  to  protect 
the  innocent  and  confiding  from  being  be- 
trayed, and  surrendering  to  her  destroyer 
all  that  la  estimable  In  woman,  under  the 
belief,  based  upon  what  she  supposes  to 
be  an  honorable  proposal  of  marriage,  to 
be  performed  In  any  event,  that  to  yield  is 
but  to  anticipate  the  time  when  the  act  will 
be  lawful.  Its  design  is  to  protect  the 
chaste  woman  from  the  assaults  of  a  wick- 
ed and  designing  man,  who  makes  use  of 
the  most  potent  of  all  seductive  arts  to 
win  the  love  and  confidence  of  a  woman  by 
professions  of  love  and  marriage,  and  not 
one  who  is  willing  to  gratify  her  own  lust- 
ful deshres,  stipulating  only  that,  if  her 
shame  is  likely  to  become  exposed,  it  shall 
be  shielded  by  marriage.  It  recognizes  that 
a  woman,  confiding  in  what  she  supposes 
to  be  an  honorable  promise  of  a  future  mar- 
riage, and  relying  upon  It,  Is  peculiarly  de- 
fenseless against  the  solicitations  and  per- 
suasions of  him  to  whom  she  is  betrothed, 
and  lias  consequently  provided  for  the  pun- 
ishment of  him  who,  by  means  of  such  a 
promise.  Is  guilty  of  betraying  that  confi- 
dence to  the  utter  ruin  and  disgrace  of  the 
female,  and  the  scandal  of  society.  It  was 
passed  in  the  interest  of  good  morals,  and 
not  as  a  cover  for  licentiousness.  The 
words,  "under  promise  of  marriage,  seduce," 
it  seems  to  us,  manifestly  contemplate  that 
the  seduction  must  be  accomplished  by  means 
of  an  absolute  promise  of  marriage,  or  one 
which  becomes  absolute  the  moment  the  wo- 
man yields.  Any  other  construction  would 
defeat  the  purpose  of  the  statute,  and  ren- 
der it  a  cover  for  Ucmtiousness.  In  thU 
case  the  improper  relations  continued  be- 
tween the  prosecutrix  and  defendant,  ap- 
parently without  objection  on  her  part,  for 
more  than  a  year  after  she  is  alleged  to 
have  been  seduced,  and  yet  during  all  that 
time  there  was  no  subsisting  promise  of 
marriage.  The  defendant,  under  such  cir- 
cumstances, was  guilty  of  no  crime  for 
which  he  could  be  punished  under  the  stat- 
ute, for  the  condition  upon  which  his  prom- 
ise was  to  be  performed  had  not  happened, 
and  there  was  consequently  no  broken  prom- 
ise for  which  he  could  be  punished.  The 
object  of  the  statute  Is  not  to  punish  a  man 
who  seduces  a  woman,  and  then  marries 
ber,  but  to  punish  one  who  uses  the  prom- 
ise as  ft  means  of  inducing  the  woman  to 


submit  to  his  lustful  desires,  and,  after  his 
purpose  is  accomplished,  abandons  his  vic- 
tim to  her  disgrace  and  shame.  If  th» 
prosecutrix  was  seduced  at  all,  it  was  at 
the  time  the  first  connection  took  place,  but 
there  was  no  promise  of  marriage  then,  for 
the  contlng^icy  upon  which  it  was  to  be- 
come absolute  did  not  happen  until  long  aft- 
er, and  consequently  the  promise  did  not 
precede  the  Intercourse,  which  is  essential 
to  constitute  the  crime. 

The  only  case  dted,  or  which  we  have 
been  able  to  find,  on  the  question  presented 
by  this  record,  Is  People  v.  Hustis,  32  Hun, 
58,  in  which  two  of  the  three  Judges  of 
the  second  department  of  the  supreme  com-t 
of  the  state  of  New  York,  In  a  very  brief 
opinion,  held  that  seduction  accomplished 
under  a  promise  of  marriage  conditioned  on 
pregnancy  resulting  thereafter  is  within  a 
statute  similar  to  ours.  This  decision  seems 
to  have  been  based  upon  the  proposition 
that  the  question  had  already  been  decided 
by  the  court  of  appeals  In  Kenyon  v.  Peo- 
ple, supra,  and  in  Boyce  v.  People,  supra  ;^ 
but  neither  of  these  cases  go  to  the  extent 
of  holding  the  doctrine  for  which  they  are- 
dted,  but  only  that  a  promise  of  marriage- 
on  condition  of  immediate  intercourse  is- 
suffident,  because  the  law  implies  a  mutual- 
promise  by  the  woman  from  her  yielding, 
and,  the  condition  being  thereby  fulfilled^ 
the  promise  becomes  absolute.  But  whea 
the  promise  is  conditional,  depending  on 
pregnancy,  the  condition  may  never  hap- 
pen, and  consequently  the  defendant  may 
never  be  under  any  obligation  to  marry  the 
prosecutrix.  He  Is  not  under  a  promise  to 
marry  at  the  time  of  the  seduction,  and 
may  In  fact  never  be.  And  hence  it  seems- 
to  us  the  cases  referred  to  do  not  sustain 
the  doctrine  announced  in  People  v.  Hustis, 
and  we  are  unwilling  to  regard  that  case  as 
controlling  authority.  This  conclusion  ren- 
ders unnecessary  an  examination  of  any  of 
the  other  questions  raised  on  this  appeal, 
and  the  Judgment  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded-- 
for  such  further  proceedings  as  are  not  Iut- 
consistent  with  this  opinion. 


WILLMAN  T.  PRBIDMAN. 
(Sapreme  Conrt  of  Idaho.     Dec.  21,  1893.>- 

ATTikOBMKMT — FoR  SeCURBD  DbBT— BOXD. 

1.  Where  W.  sold  to  F.  certain  real  es- 
tate upon  executxiry  contract,  F.  going  into- 
possession,  but  title  remaining  in  W.  until  pur- 
chase price  is  paid  by  vendee,  vendor  has  such, 
a  lien  as  bars  him  from  resorting  to  attach- 
ment, under  the  statutes  of  Idaho,  for  the  re- 
covery of  the  unpaid  portion  of  purchase  price. 

2.  Where  plaintiff  had  procured  by  aasien- 
ment,  a  few  days  prior  to  commencing  his 
suit,  two  small  claims  against  defendant,  whidt 
claims  were  unsecured,  the  plaintiff  cannot,  by 
uniting  such  claims  with  his  secured  claims  in 
his  complaint,  secure  the  benefit  of  the  at- 
tachment laws  for  any  portion  Af  the-i^ras. 


sued  for. 
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3.  The  «ttftcliment  law  of  this  state  vesta 
a  large  discretion  in  the  clerk  of  the  district 
court  in  the  matter  of  taking  undertakings, 
and  in  the  exercise  of  that  discretion  it  is  ad- 
visable that  the  clerk  should  always  require 
an  undertaking  at  least  equal  to  the  amount 
stated  In  the  affidavit. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Alturos  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Alexander  Wlllman  against  S. 
M.  Freldman.  From  an  order  discharging 
the  attachment  Issued,  plaintiff  appeals. 
Affirmed. 

A.  F.  Montandon  and  J.  X  Burt,  for  ap- 
pellant Brown,  Angel  &  Bruner,  for  re- 
iipoudeut 

HUSTON,  0.  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Alturas  coun- 
ty discharging  an  attachment.  The  plain- 
tiff filed  his  complaint  In  the  district  court, 
which  complaint  contained  several  causes  of 
action,  separately  stated.  The  first  cause  of 
action,  as  set  forth  in  the  complaint,  arose 
upon  a  promissory  note  made  by  the  defend- 
ant, and  (as  Is  alleged  in  the  complaint) 
"one  Myers  Cohn  also  wrote  his  name  there- 
on, as  stirety,  thus:  'Myers  Cohn.'"  It  Is 
further  alleged,  In  regard  to  said  note,  "that 
Fred.  J.  Kelsel  &  Go.  Indorsed  the  same  by 
writing  and  Indorsing  their  names  on  the 
back  thereof,  thus:  'Fred.  J.  Kelsel  &  Co.' " 
Then  follows,  In  the  complaint,  the  allegation 
of  three  other  catises  of  action  upon  three 
several  notes  for  the  sum  of  $W)0  each,  ex- 
ecuted and  delivered  by  defendant  to  plain- 
tiff, and  also  a  farther  allegation  of  the  cause 
of  action  upon  a  contract  alleged  to  have 
been  entered  Into  by  plaintiff  and  defend- 
ant on  the  15th  day  of  July,  1891,  by  the 
terms  of  which.  It  is  alleged,  defendant 
agreed  to  pay  plaintiff  the  Interest  on  the 
three  notes  mentioned  In  the  second,  third, 
and  fourth  causes  of  action  set  forth  In  the 
complaint,  "and  also  on  two  other  notes  for 
1900  each,— one  to  become  due  May  16,  1893, 
and  the  other  July  15,  1803."  Then  follows 
In  said  complaint,  for  a  sixth  cause  of  action, 
an  allegation  of  an  Indebtedness  due  from 
defendant  to  the  firm  of  Wheoton  &  Luhra 
for  the  sum  of  $61.30,  for  merchandise  sold 
and  delivered  by  said  firm  to  defendant,  and 
which  claim  is  alleged  to  have  been  assigned 
to  the  plaintiff  on  May  3,  1893.  Then  fnl- 
luws  another,— the  seventh  and  last  cause 
of  action  allied  in  the  complaint,— which 
Is  a  claim  due  from  defendant  to  the  Cali- 
fornia Powder  Works,  for  the  sum  of  (206.55. 
This  last  claim  was  assigned  to  plaintiff  on 
May  4,  1893.  This  suit  was  commenced  May 
10,  1892.  Affidavit  for  attachment  was  filed 
May  10,  1898.  Undertaking  on  attachment 
was  filed  May  10,  1893,  and  writ  Issued  on 
the  same  day.  On  May  16,  1893,  motion  to 
discharge  attachment  was  made.  On  May 
17,  1893,  hearing  was  bad,  on  motion  to  dis- 
charge attachment,  before  district  judge  at 
chambers,  and  on  this  same  day  the  Judge 


made  his  order  discharging  attachment,  from 
which  order  this  appeal  Is  taken. 

It  will  be  seen  from  the  record  that  only 
the  first  cause  of  action  had  accrued  wh«^n 
the  suit  was  Instituted.  The  affidavit  for  at- 
tachment bears  date  May  10,  1393.  Section 
4302,  Rev.  St  Idaho,  provides  that  "the 
plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterwards,  may  have 
the  property  of  the  defendant  attached." 
etc.  We  cannot,  thwefore,  infer  that  there 
Is  any  mistake  as  to  dates,  and  cannot  re- 
frain from  admonishing  attorneys  to  be  more 
careful  in  the  preparation  of  their  appeals 
than  is  evidenced  in  this  one.  It  does  noc 
appear  from  the  record  upon  what  papers, 
records,  or  proofs  the  motion  to  dischnrgre 
attachment  was  heard  before  the  district 
Judge.  There  is  no  evidence  befwre  us  that 
any  of  the  papers  appearing  in  the  record 
were  before  the  district  Judge  on  the  hearing 
of  the  motion.  There  can  be  no  excuse  for 
such  laches.  The  order  of  the  district  Judge 
discharging  the  attachment  is  based  upon 
the  ground  that  the  affidavit  for  attachment 
is  not  true,  in  that  said  affidavit  states,  as 
required  by  statute,  that  the  alleged  indebt- 
edness from  defendant  to  plaintiff,  for  which 
attachment  is  sought,  "was  not  secured  by 
any  mortgage  or  Men  upon  real  or  personal 
property,  or  any  pledge  of  personal  prc^erty; 
whereas,  in  truth  and  in  fact.  It  appearing  to 
my  satisfaction  that  the  greater  portion  of 
said  indebtedness  was  secured  by  a  subsist- 
ing lien  upon  real  estate,"  etc. 

There  appears  in  the  record  what  is  de- 
nominated a  "memoranda  of  agreement," 
made  and  entered  Into  between  plaintiff  and 
defendant  on  the  31st  day  of  July,  1891,  by 
the  terms  of  which  plaintiff,  for  a  considera- 
tion therein  expressed,  agrees  to  sell  and 
convey  to  defendant  certain  real  eatate  in 
the  town  of  Halley,  Altiu-as  county,  Idaho, 
for  the  sum  of  $4,500,  to  be  paid  in  five 
installments  of  $900  each,  at  various  dates, 
with  Interest  It  is  further  agreed  that  the 
title  papers  for  said  real  estate  shall  be  de- 
posited in  escrow  with  the  First  National 
Bank  of  Halley,  Idaho,  to  be  delivered  by 
said  bank  to  said  defendant  upon  and  after 
performance  by  him  of  the  matters  and 
things  by  him  to  be  performed,  as  provided 
In  said  memoranda  of  agreement  The  five 
promissory  notes  for  $900  -each,  mentioned 
and  set  forth  In  the  complaint,  were  the  con- 
sideration for  said  real  estate.  Under  this 
agreement,  defendant  went  into  possession  of 
the  real  estate  described  in  the  complaint. 
The  question,  and  about  the  only  one,  dis- 
cussed in  this  case,  is:  "Does  the  reservation 
of  title  in  the  vendor  create  such  a  lien  in 
his  favor  as  to  disbar  him  from  invoking 
the  remedy  by  attachment  under  our  stat- 
ute?" Why  was  the  title  to  this  real  es- 
tate reserved  in  the  plaintiff?  Defenuant 
went  into  possession  under  the  contract,  and 
made  partial  payments  of  the  purchase  price. 
If  the  reservation  of  title  in  the  plaintiff  was 
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not  for  the  purpose  of  security,  we  cannot 
imagliDe  what  it  was  for.  If  It  was  not  a 
"reudor's  lien,"  In  tbe  strict  aenae  of  that 
term,  it  was  security  by  lien  upon  real  es- 
tate, and,  while  It  continued  to  exist,  con- 
stituted a  bar  to  the  issuance  of  an  attach- 
ment, under  the  proTlslons  of  section  4303, 
Bev.  St  Idaho,  "unless  It  had,  without  any 
act  of  the  plalntltr,  or  tbe  person  to  whom 
tbe  security  was  given,  become  valueless." 
Gessner  v.  Palmateer,  89  CaL  89,  24  Paa 
60S.  and  26  Pac.  789.  The  affidavit  for  attach- 
ment being  untrue.  In  that  it  stated  that 
**tbe  payment  of  the  debt  was  not  secured  by 
any  mortgage,  lien,  or  pledge  upon  real  or 
personal  property,"  ItB  verity  Is  not  re-es- 
tabllsbed  by  the  fact  that  plaintiff  had  In- 
cluded In  his  action  two  amaU  claims  as- 
signed to  him  but  a  few  days  bef(«e  the 
commoioement  of  suit,  which  claims  were 
unsecured.  It  was  not  to  serve  such  purposes 
that  the  very  latitudluous  attachment  law 
of  this  state  was  enacted.  Murphy  v.  Mon- 
tandon,  2  Idaho,  1048,  29  Paa  851. 

There  is  another  matter,  la  connection  with 
thla  case,  to  which  we  desire  to  call  atten- 
tion. Section  4304  of  the  Bevised  Statutes 
of  this  state  provides  that  "before  Issuing 
tlie  writ,  [of  attachment,]  the  clerk  must  re- 
.qujre  a  trritten  undertaking  on  the  part  of 
the  plaintiff.  In  a  sum  not  less  than  two 
'hundred  dollars,  and  not  exceeding  the 
amount  claimed  by  the  plaintiff,"  etc.  This 
Invests  the  clerk  with  a  discretion  la  fixing 
the  amoimt  of  the  undertaking  to  a  mini- 
mum of  $200,  and  a  maximum  fixed  by  the 
amount  of  the  claim  sued  for.  The  case 
under  omslderation  is  a  strildng  illustration 
of  the  dlBoatrous  results  that  are  liable  to 
ensue  trom  placing  such  a  discretion  In  tbe 
hands  of  a  derk.  In  the  case  at  bar,  the 
amount  sued  for,  as  shown  by  the  affidavit 
for  attachment,  was  the  sum  of  $4,661.82. 
The  affidavit  of  the  defendant  In  support  of 
his  motion  to  discharge  the  attachment  con- 
tains the  following  statement:  "Deponent 
further  says  that  the  property  attached  con- 
sists of  a  stock  of  goods  with  which  defend- 
ant bad  been  engaged  In  business  for  many 
years,  now  exceeding  twenty  thousand  dol- 
lars, and  has  buUt  thereon  credit;  that  his 
business  has  exceeded  $45,000  per  year  for 
over  two  years  past;  that  the  effect  of  this 
attachment  is  to  ruin  the  credit,  business, 
and  business  standing  of  this  defendant; 
that  the  value  of  said  business  far  exceeds 
tbe  amount  Involved  in  this  litigation."  The 
undertaking  was  for  $300.  Comment  Is  un- 
necessary. So  long  as  the  statute  remains 
as  It  now  Is,  we  think  a  safe  exercise  of 
discretion  by  the  derk  should  In  all  cases 
require  an  undertaking  not  less  than  the 
amount  of  the  claim  sued  for,  as  shown  by 
the  affidavit,  when  the  sum  sued  for  is  over 
$200.  Order  and  Judgment  of  district  court 
affirmed,  with,  cost  to  respondent 

liOBOAN  and  SUIjLIVAN,  JJ.,  concur. 


HOLT  V.  SPOKANE  ft  P.  RT,  CO. 
(Supreme  Court  of  Idaho.     Dec  7,  1803.) 

Death  of  Minor  Cbild— Dangerous  Premises— 

iNSTRrCTIONS  —  DaMAOBB  —  EviDBNOE— ReFAIB 
OF  PbeMISUS  after  AOOISEMT  — DSOLABATIONB 

OF  AOKNT— Review. 

1.  Tbe  exception  that  the  verdict  is  not 
supported  by  the  evidence  .cannot  be  reviewed, 
unless  the  appeal  is  talcen  within  60  days  after 
the  rendition  of  judgment. 

2.  A  complaint  alleging  ownership  and  pos- 
session of  a  certain  town  lot  in  defendant, 
upon  which  a  wdl  is  situated,  and  that  through 
the  carelessness  and  negligence  of  defendant 
said  well  was  left  open,  and  that  deceased, 
without  negligence,  carelessnesa,  or  fault  on 
his  part,  fell  therein,  and  was  instantly  killed, 
states  a  cause  of  action. 

3.  As  to  the  measure  of  damages,  tbe 
court,  on  its  own  motion,  instructed  the  jury 
that  If  they  found  for  the  plaintiff  they  should 
award  him  "such  damages  as  they  tliink  him 
entitled  tQ."  Bdd  error;  that  It  gave  the  jury 
an  arbitrary  discretion  to  assess  damages  as 
caprice,  whim,  or  passion  might  suggest,  re- 
gardless of  the  amount  demanded  by  the  com- 
piaint,  or  shown  by  the  evidence.  It  relieves 
the  jury  of  every  restriction,  and  authorizes 
them  to  grant  such  damages  as  they  may 
"think"  plaintiff  entitled  to,  whether,  under 
all  the  circumstances  of  the  case,  they  be  just 
or  not 

4.  Prior  to  giving  the  Instruction  above 
referred  to,  the  court  Instructed  the  jury  that, 
if  they  found  for  the  plaintiff,  "such  damages 
may  be  given  as,  under  the  circumstances  of 
the  case,  may  oe  just,"  and  among  other 
thingB,  in  awarding  damages,  they  might  take 
into  consideration  "the  relation  proved  as  ex- 
isting between  plaintiff  and  deceased,  and  the 
injury,  if  any,  sustained  by  plaintiff  in  the  loss 
of  said  deceased  child's  society."  Bdd  error. 
The  expression,  "all  the  circumstances  of  the 
case,"  as  used  in  section  4100-,  Rev.  St.  1887, 
means  relevant  circumstancee  presented  to  the 
jury  by  evidence  under  the'  pleadings.  No 
demand  was  made  in  the  complaint  for  dam- 
ages because  of  the  loss  of  said  infant's  so- 
ciety, and  no  proof  was  offered  showi^  the 
social  relations  existing  between  plaintiff  and 
said  infant. 

5.  Under  section  4100,  Rev.  St.  1887,  In 
this  class  of  cases,  certain  elements  based  upon 
proof  may  be  taken  into  considra'ation;  yet 
witboutproof,  the  jury  should  not  eonsider  them. 

6.  Where  the  court  gives  inconsistent  or 
contradictory  instructions,  the  judgment  will 
be  reversed. 

7.  The  court  did  not  err  in  refusing  to  in- 
struct the  jury  that,  in  an  action  by  a  parent 
for  the  death  of  his  minor  child,  the  measure 
of  damages  "is  the  value  of  the  child's  servi- 
ces until  he  becomes  of  age,  less  the  expenses 
of  his  support  during  that  time." 

8.  The  instruction  as  to  the  law  of  negii- 
eence,  as  given  and  found  in  the  transcr^t, 
IS  the  correct  rule  in  this  case. 

0.  The  overruling  of  defendant's  motion 
for  a  nonsuit  cannot  be  considered,  for  the 
reason  that  this  appeal  was  not  taken  within 
60  days  after  the  rendition  of  judgment 

10.  Over  the  objection  of  defendant,  the  re- 
spondent was  permitted  to  show  that  appellant 
mled  said  well  some  days  after  the  death  of 
the  child.     Held  prejudicial  error. 

11.  Admissions  and  declarations  made  by  an 
agent  after  an  accident  has  occurred  cannot  be 
admitted  to  show  the  negligence  of  the  principal. 

12.  Where  error  is  shown,  it  is  presumed  to 
have  worked  injury  to  the  party  against  whom 
It  was  committed,  unless  it  affirmatively  ap- 
pears from  the  record  that  no  injury  did  or 
could  result.  ^^  . 

(Syllabus  by  the  Oourtjfeitzed  by  VjOOQIC 
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Appeal  from  district  court,  Nez  Perces 
county;  W.  G.  Plpei',  Judge. 

Action  by  Samuel  H.  Holt  against  the  Spo- 
kane &  Palouse  Railway  Company  to  recover 
for  the  death  of  plaintiff's  infant  son.  Plain- 
tiff bad  judgment,  and  defendant  appeals. 
Reversed. 

McBrlde  &  Allm,  for  appellant  J.  W. 
Reid,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
to  recover  damages  for  the  death  of  the  in- 
fant son  of  the  respondent.  The  complaint 
alleges  the  corporate  existence  of  the  appel- 
lant; its  ownership  and  possession  of  cer- 
tain town  lots  in  the  city  of  Lewlston,  Nez 
Perces  county;  that  while  said  infant  son 
was  traveling  and  passing  upon  a  certain 
street  and  sidewalk,  and  upon  said  lot  or 
premises,  without  any  negligence,,  careless- 
ness, or  fault  on  his  port,  he  fell  into  a  cer- 
tain well  situated  upon  said  premises,  and 
was  instantly  killed;  that  said  well  had 
been  left  open  through  the  negligence,  care- 
lessness, imprudence,  misconduct  and  wrong- 
doing of  the  appellant— and  demanded  dam- 
ages in  the  sum  of  $100  for  funeral  expenses, 
and  for  the  furth^  sum  of  $10,000  damages 
sustained  by  reason  of  the  death  of  said 
child.  The  answer  admits  the  ownership  of 
the  lot  on  which  said  well  was  situated,  and 
denies  possession,  and  other  material  allega- 
tions of  the  complaint  The  cause  was  tried 
by  the  court,  with  a  Jury,  and  a  verdict  and 
judgment  given  and  entered  tor  the  respond- 
ent for  the  sum  of  $5,000  and  costs.  There- 
after, a  motion  for  a  new  trial  was  inter- 
posed by  appellant,  and  overruled  by  the 
court     Tills  appeal  is  from  the  Judgment. 

The  first  error  assigned  is,  in  substance, 
that  the  complaint  fails  to  state  a  cause  of 
action.  After  a  careful  consideration  of  the 
allegations  of  the  complaint,  we  are  of  the 
opinion  that  they  state  a  cause  of  action, 
especially  when  construed  as  commanded  by 
section  4207  of  the  Revised  Statutes  of  1SS7. 
Said  section  directs  the  allegations  of  the 
pleadings  to  be  liberally  construed,  with  a 
view  to  substantial  Justice  between  the  par- 
ties. The  complaint,  in  some  respects,  is  in- 
'  definite  and  ambiguous,  but  on  the  whole, 
we  think,  states  a  cause  of  action. 

The  second  error  assigned  is  that  the  court 
erred  In  refusing  to  instruct  the  Jury  that  the 
evidence  was  not  sufficient  to  sustain  a  ver- 
dict for  the  plaintiff.  Section  4807,  Rev.  St 
1887,  provides,  among  otho:  things  that  "an 
exception  to  the  decision  or  verdict,  on  the 
ground  that  it  Is  not  sustained  by  the  evi- 
dence cannot  be  reviewed  on  an  appeal  from 
the  Judgment  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the 
Judgment"  The  Judgment  was  rendered  on 
the  2Sth  day  of  November,  1802,  and  the  ap- 
peal was  not  taken  until  the  27th  day  of 
May,  1883.  It  will  be  observed  that  the  ap- 
peal was  not  .token  within  00  days  after  the 
reiidition  of  the  Judgment,  and  for  that  rea- 


son the  exception  that  the  verdict  Is  not  sup- 
ported by  the  evidence  cannot  be  reviewed 
on  this  appeal.  Hayne,  New  Trials  &  App. 
i  186. 

The  third  error  assigned  is  that  the  court 
erred  in  refusing  to  give  the  foUowio$r  In- 
struction: "The  Jury  are  instructed  that  tf 
they  should  find  that  the  defendant  is  liable 
In  damages. for  the  death  of  said  child,  Sam- 
uel 0.  Holt,  then,  undw  the  law  and  evi- 
dence In  this  cose,  the  plaintiff  will  only  be 
entitled  to  recover  the  amount  that  he  ex- 
pended for  the  burial  of  said  child,  as  shown 
by  the  evidence,  together  with  nominal  dam- 
ages for  the  loss  of  said  child."  This  in- 
struction is  clearly  erroneous,  and  was  prop- 
erly refused. 

The  fourth  error  assigned  is  the  court 
erred  In  refusing  to  give  the  following  charge 
to  the  Jm-y:  "In  this  case  the  plaintiff.  In 
his  complaint,  alleges  that  the  well  in  ques- 
tion was  situated  within  a  very  short  dis- 
tance of  a  street  called  'A  Street*  in  the  town 
of  Lewlston;  that  said  A  street  was  then 
and  there,  and  had  been  for  a  long  time  prior 
to  the  29th  day  of  April,  1891,  a  common 
public  street  or  highway  for  all  persons  to 
go  and  return  in  and  upon,  travel,  walk,  pass, 
and  repass  on  foot,  in  and  upon  and  In  and 
by,  with  coaches,  wagons,  and  other  veblcles. 
at  their  free  will  and  pleasure,  unmolested. . 
and  in  no  wise  subjected  to  risk  or  hazard, 
and  that  by  reason  of  the  removal  of  all  the 
fences  and  Inclosures,  buildings,  and  other 
Improvements  from  the  lot  on  which  the  well 
was  situated,  and  the  boxing,  inclosure,  and 
curbing  from,  around,  and  off  said  well,  left 
the  said  weU  open  and  exposed,  and  said  lot 
open  'and  unlndosed,  as  a  part  of  the  public 
common,  by  reason  whereof  the  said  public 
street  or  highway,  with  the  sidewalks  there- 
on, and  the  said  lot  adjacent  and  fronting 
on  said  street  and  sidewalks,  wexe  then  and 
there  extremely  dangerous  and  hazardous 
for  all  persons  to  go  and  return,  travel,  walk, 
pass,  and  repass  In  and  upon,  and  subjected 
persons  so  traveling,  walking,  going,  playing, 
returning,  passing,  and  repassing  in  and  upon 
the  said  public  highway,  and  the  sIdeWalks 
thereof,  to  great  and  unnecessary  dangers  and 
risks;  and  that  while  the  sold  infant,  Samuel 
C.  Holt  was  then  and  there  traveling,  walk- 
ing, going,  playing,  returning,  passing,  and  re- 
passing in  and  upon  the  said  public  street 
or  highway  and  the  sidewalks  thereof,  ad- 
jacent to  said  premises,  and  upon  the  lot  and 
premises  of  the  defendant  on  foot  without 
any  negligence,  carelessness,  or  fault  on  his 
part,  fell  into  said  well,  and  was  Instantly 
killed.  These  allegations  are  all  specifically 
denied  by  defendant  in  its  answer.  Now,  I 
instruct  you  that  under  these  allegations,  and 
the  denials  thereof,  it  Is  Incumlient  upon  the 
plaintiff  to  establish  by  a  preponderance  of 
evidence  that  said  A  sti-eet  was  a  public 
traveled  street  or  thoroughfare,  where  people 
were  in  the  habit  of  traveling,  passing,  and 
repassing,  and  that  the  well  in  qnestlon  was 
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go  near  to  snid  public  street,  or  the  sidewalks 
thereon,  tlint  pei-sons  lawfully  trareling' 
thereon  would  l>e  liable  to  fall  into  the  well. 
And  I  further  instruct  you  that  if  you  find 
from  the  evidence  that  said  A  street  was  not 
at  the  time  of  the  accident  compklned  of, 
and  had  not  been  for  a  long  time  prior  there- 
to, a  common  public  street  or  highway  for  all 
persons  to  go  and  return  In  and  upon,  travel, 
'  walk,  pass,  and  repass  on,  as  alleged  in  the 
complaint,  but  had  been  washed  away  and 
al>andoned,  and  was  not  fit  for  or  used  for 
travel,  and  that  said  street  had  no  side- 
walks, and  that  said  well  was  distant  from 
said  street  sixty  or  seventy  feet,  and  that  no 
person  traveling  upon  said  street  could  have 
fallen  into  the  well,  then  the  plaintiff  can- 
not recover  against  the  defendant  in  this  ac- 
tion, and  your  verdict  must  be  for  the  de- 
fendant" Which  instruction  the  court  gave 
to  the  jury,  but  modified  the  same  by  adding 
thereto,  and  giving  as  a  modification  thereof, 
the  following,  to  wit:  "But  If  the  Juiy  shall 
find  that  the  well  mentioned  id  the  com- 
plaint was  left  open  and  exposed,  and  the 
lot  and  premises  open,  as  mentioned  In  the 
complaint,  and  In  the  possession  and  under 
the  control  of  the  defendant,  at  the  time 
of  the  death  of  plaintifT's  infant  son,  then, 
in  case  the  Jury  find  for  the  plaintiff,  they 
shall  give  him  such  sum  as  they  think  he 
is  entitled  to."  There  was  no  error  In  the 
refusal  of  said  instruction  before  modifica- 
tion. The  quotation  from  the  complaint 
therein  contains  much  siui>lusage.  and  is  in- 
definite ia  its  allegation  as  to  whether  the 
child  fell  from  said  A  sti-ect,  the  sidewalk, 
or  from  said  ton-u  lot.  Into  said  well;  and  to 
Instruct  the  Jury  that,  if  they  found  that 
Btdd  A  street  and  sidewalk  were  60  w  70 
feet  distant  from  snid  well,  plaintiff  could 
not  recover,  would  take  from  their  considera- 
tion whether.  If  the  child  had  fallen  into  said 
well  from  said  town  lot,  the  plaintiff  could 
recover.  We  can  readily  suppose  a  cose  in 
which,  if  the  child  fell  from  said  town  lot 
into  said  well,  the  owner  in  possession  might 
possibly  be  liable  in  damages;  but,  whether 
liable  tinder  all  the  circumstances  of  this 
case,  we  are  not  called  upon  to  say.  The 
question  then  arises  whether  the  giving  of 
s.tid  instruction,  as  modified,  was  error.  By 
the  modification  the  court  Instructed  the 
Jury,  If  they  found  for  the  plaintiff,  they 
iiiight  give  him  "such  sum  as  they  think  he 
is  entitled  to."  This  leaves  the  Jury  without 
limit  In  their  estimation  of  damages.  They 
are  not  even  confined  to  the  amount  demand- 
ed by  the  complaint  It  gives  the  Jury  an 
ai  bitrary  discretion  to  give  such  damages  as 
caprice,  whim,  or  passion  might  dictate,  re- 
gardless of  the  amoimt  claimed  by  the  com- 
plaint or  shown  by  the  evidence.  It  relieves 
the  Jury  of  every  restriction,  and  authorizes 
them  to  give  such  sum  as  they  "think"  plain- 
tin  entitled  to,  whether,  tmder  all  the  cir- 
cumstances of  the  case,  it  be  Just  or  not  and 
turns  them  loose,  without  chart  oc  guide,  to 


grant  such  damages  as  they  may  think  the 
pecuniary  necessities  of  the  plaintiff  might 
seem  to  need,  regardless  of  the  evidence  in 
the  case.  It  Is  inconsistent  with  all  rules 
governing  Juries  In  making  up  their  verdicts 
that  they  should  do  se  to  any  extent  they 
may  think,  without  regard  to  proof. 

In  this  connection,  we  will  dispose  of  the 
ninth  error  assigned,  which  Is  as  follows: 
"You  are  instructed  that  If  yoiur  verdict  shall 
be  for  the  plaintiff,  such  damages  may  be 
given  by  you  to  the  plaintiff  as,  under  the 
cUrcumstonces  of  the  case,  may  be  Just;  and. 
In  determining  the  amount  you  have  the 
right  to  take  In  consideration  the  pectmlary 
loss,  if  any,  suffered  by  this  plaintiff  in  the 
death  of  Samuel  C.  Holt  by  being  subjected 
to  burial  and  funeral  expenses,  and  by  be- 
ing deprived  of  bis  support,  and  also  the  rela- 
tion proved  as  existing  between  plaintiff  and 
deceased,  and  the  injury.  If  any,  sustained 
by  plaintiff  In  the  loss  of  said  deceased 
child's  society."  This  instruction  wos  given 
to  the  Jury  prior  to  the  one  last  above  con- 
sidered, and  that  part  of  It  which  dhrects 
the  Jury  that,  in  case  they  find  for  the  plain- 
tiff, such  damages  might  be  given,  "as,  tmder 
the  chrctunstanccs  of  the  case,  may  be  Just." 
substantially  follows  section  4100  of  the  Re- 
vised Statutes  of  1887.  The  expression,  "as. 
tmder  all  the  circumstances  of  the  case," 
as  used  in  said  section,  means  the  "circum- 
stances of  the  case"  that  are  properly  shown 
to  the  Jury  by  the  evidence  under  the  plead- 
ings, and  the  Jury  should  have  been  so  in- 
structed. Said  section  does  not  turn  the 
Jtiry  loose,  without  restriction,  and  permit 
them  to  assess  damages  on  their  own  ideas 
and  notions  of  what  the  "circumstances  of 
the  case"  are,  regardless  of  the  pleadings 
and  proof.  It  docs  not  set  at  naught  the 
rules  of  evidence  applicable  to  the  produc- 
tion or  Introduction  of  testimony  on  the  trial 
of  the  cose,  and  authorize  the  Jiury  to  assess 
damages  from  all  the  circumstances  of  the 
case  that  they  or  any  of  them  may  have 
read  or  heard  outside  of  the  Jury  box,  as 
well  as  those  shown  by  irrelevant  testimony 
within  the  Jury  box:  Said  section  permits 
the  Jury  to  consider  only  the  circumstances 
that  are  produced  and  shown  on  the  trial  of 
the  case  by  relevant  testimony  tmder  the 
pleadings,  and  none  other.  Plaintiff  was 
permitted  to  testify  in  this  case  that  he  was 
a  very  poor  man;  that  he  had  no  property; 
and  will  It  be  contended  that  his  poverty  was 
a  circumstance  of  this  case  that  could  have 
been  considered  by  the  Jtiry  In  their  estima- 
tion of  damages?  We  think  not  We  refer 
to  this  to  emphasize  the  fact  that  the  ex- 
pression, "all  the  circumstances  of  the  case," 
does  not  mean  that  irrelevant  circumstanoos. 
and  circumstances  not  properly  presented  to 
the  Jury,  should  be  considered  by  them  iu 
awarding  damages.  It  means  only  relevant 
circumstances  that  are  properly  presented  to 
the  Jury  by^the  evidence  under  the  pleadings. 
Their  estimate  must  be  based  upon  facts  aud 
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drcumstancee  properly  in  evidence,  and  tbey 
should  be  properly  Instructed  as  to  the  prin- 
ciples of  law  applicable  to  the  "facts,"  or, 
In  other  words,  "the  circumstances  of  the 
case"  shown  by  the  evidence.  In  this  dass 
of  cases,  certain  elements  based  upon  proof 
may  be  taken  Into  consideration;  yet,  with- 
out proof,  the  jury  should  not  consider  them. 
2  Tbomp.  Neg.  12aO.  The  instruction  under 
consideration  is  substantially  the  same.  In 
eflFect,  as  one  considered  In  Beeson  v.  Mining 
Go.,  57  Cal.  20.  That  was  an  action  brought 
by  the  widow  for  damages  for  the  death  of 
the  husband;  and  the  court  held,  under 
section  377,  Code  GivU  Proc.  Cal.,  which  is 
Identical  with  section  4100,  Rev.' St  Idaho, 
that  it  was  not  error  to  Instruct  the  jury  that 
among  other  things,  in  awarding  damages, 
they  might  take  into  consideration  "the  rela- 
tion prov«d  as  existing  between  plaintiff  and 
deceased  at  the  time  of  his  death,  and  the 
Injury,  If  any,  sustained  by  her  in  the  loss 
of  his  society."  This  clause  of  said  instrac- 
tlon  was  based  upon  certain  evidence  in  re- 
gard to  the  character  of  the  social  relation 
existing  between  the  plalntlfT  and  her  de- 
ceased husband.  The  evidence  showed  that 
the  social  relations  were  always  pleasant; 
that  the  kindest  social  relations  existed. 
Based  upon  this  evidence,  the  trial  court 
instructed  the  jury  as  above  Indicated,  which 
Instruction  was  sustained  on  appeal.  The 
court  in  that  case  say:  "It  Is  true  that  in 
one  sense  the  value  of  social  relations  and 
of  society  cannot  be  measured  by  a  pe- 
cuniary standard;  and  possibly  the  legis- 
lature, in  enacting  section  377,  Code  ClvU 
Proa,  may  not  have  intended  to  give  re- 
lief In  that  sense,  especially  as  the  words 
•pecuniary  or  exemplary,"  which  were  for- 
merly in  the  section,  were  omitted  in  the 
amendment  of  1873-74;  but,  in  another  sense, 
it  might  be,  not  only  possible,  but  eminently 
fitting,  that  a  loss  from  severing  the  social 
relations,  or  from  deprivation  of  society, 
might  be  measured,  or  at  least  considered 
from  a  pecuniary  standpoint,"  and  that  "the 
loss  of  a  kind  husband  ^y  be  a  considerable 
pecimiary  loss  to  a  wife.  She  loses  bis  ad- 
vice and  assistance  In  matters  of  domestic 
economy."  The  evidence  in  that  case  estab- 
lished the  kind  social  relations  that  existed 
between  the  plaintiff  and  deceased,  and  the 
court  held,  because  of  the  severance  of  those 
relations,  the  wife  might  suffer  considerable 
pecuniary  loss,  and  for  that  reason  it  was 
a  circumstance  which  the  Jury  might  proper- 
ly consider  in  making  up  their  verdict,  while 
In  the  case  at  bar  there  was  no  attempt  at 
proof  of  the  social  relationship  existing  be- 
tween plaintiff  and  his  2^^  year  old  child; 
and,  if  such  proof  were  possible,  it  would 
certainly  not  be  contended  that  a  child  of 
sncb  tender  age  could  give  advice  and  as- 
sistance to  its  parents  in  any  matter  what- 
ever. However,  be  that  as  it  may,  there  is 
no  claim  for  damages  made  by  the  plaintiff, 
la  his  complaint,  for  loss  of  society,  nor  is 


there  any  proof  of  circumstances  that  xvould 
Warrant  the  jury  in  considering  that  i-lcment 
in  estimating  the  amount  of  the  verdict,  it 
will  be  observed  that  the  comi;  gave  in- 
consistent or  contradictory  instructions  as  to 
the  measure  of  damages.  The  first  was  that. 
If  the  jury  found  for  plaintiff,  such  damages 
should  be  given  "as,  under  all  the  circum- 
stances of  the  case,  may  be  Just."  The  sec- 
ond was  that  if  they  found  for  the  plaintiff, 
"they  shall  give  him  such  sum  as  tbey  think 
him  entitled  to."  In  the  first  the  Jury  were 
confined  to  all  the  circumstances  of  the  case 
as  the  only  elements  to  be  copsldered  in 
reaching  the  amount  of  damages,  wliile  in 
the  second  they  were  not  confined  to  any 
circumstances  or  evidence,  but  were  author- 
ized to  give  such  sum  as  they  "think  plain- 
tiff entitled  to,"  entirely  regardless  of  the 
circumstances  of  the  case.  Where  -  instruc- 
tions are  inconsistent  or  contradictory,  the 
Judgment  will  be  reversed.  Monroe  v.  Coop- 
er, (Cal.)  6  Pac.  378;  Sappenfield  v.  Rail- 
road Co.,  91  Cal  48,  27  Pac.  590;  McKelvey 
V.  RaUway  Co.,  (W.  Va.)  14  S.  E.  261;  Har- 
rison v.  Spring  Valley,  etc.,  Co.,  (CaL)  4  Pac. 
381.  It  is  held  in  numerous  cases  that  an 
erroneous  instruction  is  not  cured  by  a  cop- 
rect  one  subsequently  given  on  the  same 
subject  unless  the  latter  specifically  with- 
draws the  erroneous  one.  Wasson  v.  Palmer, 
(Neb.)  14  N.  W.  171;  Fitzgerald  v.  Meyer. 
(Neb.)  41  N.  W.  123;  Baxter  v.  Lockett, 
(Wash.  T.)  0  Pac.  429.  In  the  case  at  bar  the 
erroneous  Instruction  was  the  last  glvm. 

The  fourth  error  assigned  is  the  court's 
refusal  to  give  the  following  instructions: 
"The  jury  are  instructed  that  in  an  action 
by  a  parent  tar  the  death  of  bis  minor  child, 
the  measure  of  damages,  if,  under  the  evi- 
dence In  said  action,  he  is  entitled  to  dam- 
ages, is  the  value  of  the  child's  services 
until  be  becomes  of  age,  less  the  expenses 
of  his  support  during  that  time."  There  was 
no  error  in  the  refusal  of  said  Instmction. 

The  sixth  error  assigned  is  that  the  court 
erred  In  giving  the  following  instmction: 
"You  are  instructed  that  in  determining  the 
question  tof  negligence,  in  this  case,  yon 
should  take  Into  consideration  the  situation 
and  conduct  of  both  parties  at  the  time  of 
the  alleged  death  of  plaintiflT's  infant  child, 
as  disclosed  by  the  evidence;  and  if  yon 
believe  from  the  evidence  that  the  death  of 
plaintiff's  infant  son  was  caused  by  the 
negligence  of  the  defendant's  servants  or 
employes,  as  charged  in  plaintiff's  complaint, 
and  without  any  greater  want  of  care  on  the 
part  of  the  plaintiff  than  was  reasonably  to 
be  exp'ected  from  a  person  of  ordinary 
care  and  prudence  In  looking  after  and  car- 
ing for  his  own  Infant  son,  then  the  plaintiff 
Is  entitled  to  recover."  We  think  this  in- 
struction fairly  states  the  law,  and  tha« 
was  no  error  in  giving  it 

The  seventh  oror  assigned  goes  to  the  fol- 
lowing instruction:  "And,  althongh  yon 
may  find  ftom  the  evidence  that  the  parents 
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«f  aaid  chQd  were  Imprudent  or  careless  In 
this  respect,  yet  If  you  find  that  the  serv- 
ants and  employes  of  the  defendant  in 
charge  of  said  railroad  ground  were  In  a 
situation  to  see  and  recognize  the  fact  that 
leaving  the  well  open  and  exposed,  if  so, 
was  unsafe  and  dangerous,  and  could  hare 
prevented  the  injury  resulting  in  the  death 
of  said  child,  then  the  plaintiff  is  entitled 
to  recovw."  Under  the  evidence  in  this  case, 
as  shown  by  the  record,  this  Instruction 
should  not  have  been  given. 

The  eighth  error  assigned  Is  that  the  court 
erred  in  giving  the  following  iustructioa: 
"I  instruct  you  that  under  the  law  in  this 
state  a  father  may  maintain  an  action  for 
the  injury  or  death  of  bis  minor  child,  and  in 
such  action  such  damages  may  be  given  as, 
under  all  the  drcumstances  of  the  case, 
may  seem  Just."  The  instruction  contains 
the  law,  and  there  was  no  error  in  giving  it. 
The  latter  part  of  this  instruction  has  been 
above  commented  upon,  under  the  ninth 
error  assigned.  The  circumstances  of  the 
case  are  those  relevant  circimistances  dis- 
closed by  the  evidence,  and  the  jury  should 
liave  been  so  instructed. 

The  tenth  aror  assigned  is  that  the  court 
erred  in  overruling  defendant's  objection  to 
the  following  testimony,  to  wit:  "Q.  State, 
if  you  know,  who  took  possession  of  the  lot 
and  premises  after  she  left  it  A.  My  on- 
derstanding  is  that  the  railroad  company 
baa  taken  possession."  Plaintiff  was  at- 
tt>mptlng  to  prove  possession.  The  question 
was  certainly  a  proper  one,  but  the  answer 
is  not  responsive,  and  does  not  state  that 
the  railroad  company  took  possession  after 
"she  left  it;"  that  Is,  immediately  after, 
or  evo)  prior  to  the  death  of  the  child. 
We  do  not  think  tb&ce  was  prejudicial  er- 
ror in  admitting  said  answer,  considering  the 
evidence  adduced  on  the  trial  by  the  defend- 
ant 

The  eleventh  error  assigned  is  that  the 
court  erred  in  permitting  Samuel  H.  Holt 
to  testify  to  the  relation  held  by  Van  Arsdel 
to  the  defendant  We  do  not  think  this  er- 
ror; If  It  was  error,  it  was  cured  by  the 
testimony  of  Van  Arsdel  afterwards  given. 

The  twelfth  error  assigned  Is  that  the 
conrt  erred  In  refusing  to  strike  out  the  al- 
leged proof  of  declarations  and  conversa- 
tions between  Van  Arsdel  and  witness  Holt 
Said  declarations  and  conversations  are  not 
particularly  pointed  out  by  this  exception, 
nor  In  appellant's  brief,  and  for  tlult  reason 
cannot  be  considered. 

The  objection  that  the  court  erred  in  re- 
fusing to  sustain  the  motion  for  a  nonsuit 
at  the  close  of  plaintiff's  testimony,  because 
the  same  did  not  present  a  proper  case  for 
tlie  Jury,  we  cannot  consider,  for  the  reason 
that  this  appeal  was  not  taken  within  00 
days  after  the  rendition  of  the  judgment 
The  authorities  cited  under  the  first  error 
assigned  are  applicable  to  this  exception. 


The  fourteenth  and  fifteenth  errors  as- 
signed go  to  the  cross-examination  of  appel- 
lant's witness  Van  Arsdel,  asking  his  inter- 
pretation of  the  contracts  put  in  evidence. 
This  was  error,  and  should  not  have  been 
permitted. 

The  sixteenth,  seventeenth,  and  eighteenth 
errors  assigned  are  treated  together  by  coun- 
sel for  appellant,  and  relate  to  the  alleged 
errors  of  the  court  in  permitting  Holt  to  tes- 
tify to  the  declarations  of  Van  Arsdel,  agent 
of  appellant,  made  after  the  accident,  and 
also  to  the  filling  of  the  well  after  the  acci- 
dent. On  cross-examination,  Mr.  Worden,  a 
witness  for  the  defendant,  testified  that  Mr. 
Fontieroy  employed  him  to  fill  the  well  after 
the  accident  occurred,  and  that  he  filled  it. 
Counsel  for  appellant  objected  to  this  evi- 
dence as  incompetent ,  Thereupon,  the  court 
nsked  the  following  question:  "Court:  How 
long  was  it  after  the  accident?  A.  I  could 
not  tell  exactly  the  date,  but  It  was  some 
time  after.  Q.  How  long  was  it  after  the 
child  fell  Into  the  well  before  Pontleroy  em- 
ployed you  to  fill  it  up?  (Counsel  for  defend- 
ant objects  to  this  as  incompetent  Objec- 
tion overruled,  and  exception  allowed.)  A. 
Well,  It  was  some  time—  I  could  not  tell  ex- 
actly. It  was  after  the  child  was  drowned. 
Could  not  state  whether  it  was  one  or  two 
weeks."  It  is  true  that  the  court  stated 
that  the  evidence  of  Worden  in  regard  to 
filling  the  well  after  the  death  of  the  child 
was  let  In  to  show  possession  of  lot  In  ap- 
pellant, but  failed  to  instruct  the  Jury  to 
consider  it  for  any  other  purpose;  and  It 
would  appear  to  us  quite  difilcult  to  prove 
pftssession  of  the  lot  at  the  date  of  the  acci- 
dent by  proving  that  the  well  was  filled 
some  two  weeks  thereafter  by  the  orders  of 
appellant's  servant  Precautionary  measures 
for  the  future,  such  as  making  machinery 
more  safe  where  an  accident  has  happened, 
or  placing  safeguards  about  a  place  where 
a  person  has  been  injured,  cannot  be  con- 
sidered as  showing  negligence  in  the  past, 
and  it  is  error  to  admit  evidence  showing 
such  facts.  Railway  Co.  v.  Hennessey,  75 
Tex.  156,  12  S.  W.  608;  Railroad  Co.  v.  Clem, 
(Ind.  Sup.)  23  N.  B.  966;  Sappenfleld  v.  Rail- 
road Co.,  91  Cal.  48,  27  Pac.  590;  Alcorn  v. 
Raih:oad  Co.,  (Mo.  Sup.)  18  S.  W.  188;  Rail- 
road Co.  V.  Hawthorne,  144  U.  S.  207,  12 
Sup.  Ct  591;  Harvey  v.  Mining  Co.,  (Idaho,) 
31  Pac.  819. 

Holt,  as  a  witness  on  his  own  behalf,  as  to 
a  conversation  had  with  Van  Arsdel,  who 
the  witness  had  testified  was  the  "chief  of 
construction"  for  appellant,  was  asked  the 
following  question  by  his  coimsel.  "Ques- 
tion. Go  on,  and  state  where  It  was,  and 
when.  Answer.  I  could  not  state  when  It 
was.  It  was  during  court  here  last  spring. 
It  was  about  the  time  this  trial  was  to  be 
called.  After  the  accident  I  met  Mr.  Van 
Arsdel  In  the  Raymond  House.  (Oonnsd  for 
defendant  objects  to  the  giving  of  the  con- 
versation, for  the  rea.<!on  that  any  conversa- 
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tlon  or  declaration  by  the  agent  of  a  party, 
made  after  the  happening  of  an  accident,  Is 
incompetent,  and  cannot  bind  the  principal.)" 
The  objection  wa«  overruled,  and  duly  ex- 
cepted to,  and  the  witness  answered  as  fol- 
lows: "Well,  as  I  said,  I  met  Mr.  Van  Ai's- 
del  in  the  Raymond  House  the  evening  I 
came.  We  shook  hands,  and  talked  awhile. 
He  said  he  was  awful  sorry  about  my  losing 
my  boy.  I  spoke  up,  and  says,  That  well 
should  never  have  been  left  there  uncov- 
ered.' He  says,  'I  would  have  had  them 
wells  filled  np,  but  we  were  going  right  to 
work  to  build  the  foundation  for  the  depot 
grounds,  and  we  would  have  had  to  dig  an- 
other well.  We  needed  that  for  water.'" 
The  witness  further  testified  that  this  con- 
versation took  place  after  the  commencement 
of  this  suit  Counsel  for  appellant  thereupon 
moved  to  strike  out  all  of  the  above  testi- 
mony, and  the  motion  was  overruled,  and  an 
exception  duly  taken.  This  evidence  might 
be  construed  by  the  Jury  as  an  admission  on 
the  part  of  the  company  of  its  negligence  in 
not  having  filled  the  well  before  the  death 
of  the  Infant.  Admissions  of  an  agent  after 
an  accident  has  happened  cannot  be  admit- 
ted to  show  the  negligence  of  the  principal. 
Beasiey  v.  Packing  Co.,  92  Cal.  3S8,  23  Pac. 
485;  Packet  Co.  v.  Clough,  20  Wall.  528; 
Btack,  Proof  &  PI.  J  28. 

Tlie  last  Instruction,  as  to  the  amount  of 
damages  the  Jury  might  award,  and  also  the 
one  defining  the  elements  which  the  Jury 
might  consider  In  estimating  damages,  were 
clearly  erroneous,  as  well  as  the  admission 
and  declaration  of  Van  Arsdel  made  after 
the  death  of  the  child;  also,  the  evidence  of 
the  well  having  been  filled  thereafter,— all  of 
which  we  cannot  say,  from  the  record,  did 
not  operate  to  the  prejudice  of  the  appellant. 
If  error  is  shown.  It  is  presumed  to  have 
worked  Injury  to  the  party  against  whom  it 
was  committed,  unless  it  affirmatively  ap- 
pears from  the  record  that  no  injury  did  or 
could  result  Rice  t.  Heath,  39  Cal.  609; 
Cleary  v.  Railroad  Co.,  76  Cal.  240,  18  Pac. 
269.  The  Judgment  Is  reversed,  and  the 
cause  remanded  to  the  court  below  for  new 
trial,  with  costs  In  favor  of  the  appellant 


HALL  V.  PBOPLB. 
(Supreme  Coort  of  Colorado.    Dec.  22,  1893.) 
Criminal  Law— Competbsot  or  Impeachix'o  Ev- 

IDBNCE. 

In  a  criminal  prosecution  it  Is  not  com- 
petent for  the  defense  to  introduce   evidence 
for  the  sole  purpose  of  impeaching  the  credi- 
bility of  a  person  not  a  witness  for  the  people. 
(Syllabus  by  the  Court.) 

ESrror  to  district  court  Kl  Paso  coimty. 

Newton  Hall  was  convicted  of  assault  with 
Intent  to  commit  the  crime  of  rape,  and 
brings  error.    Affirmed. 

J.  M.  Brinsou,  for  plaintiff  in  error. 


ELLIOTT,  J.  Two  grounds  for  reversal 
are  lu-ged  in  this  court 

1.  After  the  evidence  on  the  part  of  the 
prosecution  had  been  given,  Mr.  Stephenson 
was  called  and  sworn  as  a  witness  in  be- 
half of  defendant  On  Inquiry  he  testified 
that  he  was  the  father  of  the  little  girl  whom 
defendant  was  accused  of  having  assaulted 
with  criminal  Intent,  and  that  he  (the  father) 
made  the  criminal  complaint  in  the  case.  An 
anonymous  letter  was  then  handed  to  the 
witness,  and  he  was  asked  whether  he  had 
sent  the  same  to  defendant  He  replied  that 
he  had  not;  that  he  had  never  written  and 
had  never  sent  any  such  letter.  The  letter 
was  as  follows:  "Colorado  Springs.  Mr. 
Hall:  If  you  think  your  freedom  is  worth 
five  hundred  dollars,  you  know  where  to 
come  or  send  your  friends."  Coimsel  for 
defendant  offered  to  prove  that  the  letter  was 
in  the  handwriting  of  the  witness  Stephen- 
son. The  refusal  of  the  trial  court  to  ad- 
mit such  proof  Is  complained  of.  The  re- 
fusal was  not  error.  The  only  effect  of  the 
proof  would  have  been  to  discredit  the  char- 
acter of  the  father  by  showing  that  he  was 
willing  to  compromise  for  money  the  al- 
leged criminal  assault  upon  the  person  of 
his  infant  daughter.  The  admission  of  such 
evidence  would  have  Introduced  a  purely  col- 
lateral issue.  This  was  a  people's  case,— a 
criminal  prosecuti(Mi.  The  father  was  not  a 
party,  nor  had  he  testified  as  a  witness 
against  defendant  The  criminal  complaint 
made  as  a  basis  for  defendant's  arrest  and 
preliminary  examination  was  not  evidence 
on  the  trial  before  the  Jury,  nor  did  it  ap- 
pear that  the  father  had  controlled  or  In- 
fluenced any  evidence  given  In  the  case. 
Not  being  a  party,  the  father's  declarations 
were  not  substantive  evidence;  and,  not  be- 
ing a  witness  for  the  people,  it  was  not  com- 
petent for  the  defense  to  introduce  evidence 
for  the  sole  purpose  of  Impeaching  his  cred- 
ibility. 

2.  Upon  careful  examination  we  are  not 
able  to  say  that  the  verdict  is  unsupported 
by  the  evidence.  The  Jury,  upon  competent 
evidence  given  by  several  witnesses  in  open 
court  fovmd  defendant  guilty,  and  the  trial 
court  confirmed  the  finding.  Under  such  cir- 
cumstances, no  substantial  error  appearing 
In  the  record,  it  is  not  the  province  of  the 
appellate  court  to  disturb  the  verdict  The 
Judgment  is  accordingly  affirmed. 


KIMBALL  et  al.  v.  LYON. 
(Supreme  Court  of  Colorado.    Dec.  22,  1S93.) 
FisDixos  BT  Kbfbbsb  — Eppect  ok— Pl^BAniSOS— 

Waivixo  Objections  to— Attachment  —  Debt 

Not  Due. 

L  Where  a  cause  is  tried  before  a  referee 
having  authority  to  hear  and  decide  the  whole 
issue,  his  findings  of  fact  upon  oral  and  docu- 
mentary evidence  are  entitled  to  the  same  con- 
sideration as  the  verdict  of  a  jury  or  the  find- 
ings of  the  coort  based  upon  like  evidence 
produced  in  open  conrt  d  by  vjOOQ 
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2.  The  practice  of  stating  causes  of  ac- 
tion in  general  terms,  like  the  couiiuuu  cuuntH. 
is  not  favored  by  the  Code,  but  olijeclions  to 
such  mode  of  pleading  should  be  talcen,  if  at 
all,  by  special  demurrer  or  motion;  they  will 
not  b«  entertained  when  raised  for  the  first 
time  on  appeal  or  error. 

3.  Under  certain  circumstances,  a  writ  of 
attachment  may  issue  upon  a  debt  or  liability 
not  due,  as  well  as  upon  claims  that  are  due; 
but,  where  neither  the  complaint  nor  the  affi- 
davit of  attachment  states  that  the  action  in- 
cludes a  claim  not  due,  the  recovery  may  prop- 
erly be  restricted  to  such  claims  u  are  due. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  E.  S.  Lyon  against  George  L. 
Kimball  and  others  to  recover  the  price  of 
stone  and  rock  sold  and  delivered,  and  for 
labor  performed.  Findings  and  Judgmoul 
for  plaintiff,  and  defendants  appeal.  Plain- 
tiff also  assigns  cross  errors.     AfKrmed. 

Carpenter  &  McBird,  for  appellants.  Wil- 
lis Stidger  and  N.  M.  Laws,  for  appellee. 

ELLIOTT,  J.  1.  The  trial  of  the  Issues  In 
this  notion  required  the  examination  of  long 
accounts.  The  cause  was  accordingly  re- 
ferred to  William  H.  Bryant,  Esq.,  an  at- 
torney of  the  court,  "to  take  testimony  here- 
in and  report  fli3  same,  together  wltb  his 
findings  -  of  fact  and  conclusions  of  law 
thereon."  This  was  equivalent  to  a  refer- 
ence with  directions  to  the  referee  to  hear 
and  decide  the  whole  Issue.  Code,  c.  1(5,  {{ 
204,  209,  212.  The  cause  was  tried  upon 
the  testimony  of  witnesses  examined  orally 
before  the  referee,  as  well  as  upon  books  of 
account  and  other  documentary  evidance. 
The  referee  having  heard  and  observed  the 
witnesses,  and  having  authority  to  dacide  the 
whole  Issue,  his  findings  of  fact  are  entitled 
to  the  same  consideration  ds  the  verdict  of 
a  Jury  or  the  findings  of  the  court,  based  up- 
on oral  and  written .  evidence  produced  In 
open  court.  In  certain  cases  where  the  trial 
court  has  rendered  its  decree  upon  the  report 
of  a  master  or  rsferee,  this  court  h»s  held 
that  It  must,  upon  appeal,  examine  and 
weigh  all  the  evidence  for  the  purpose  of  de- 
termining the  issues  of  fact,  as  well  as  the 
law  and  aqulty  of  the  case,  according  to 
its  own  Judgment.  But  an  examination  of 
the  record  discloses  that  those  cases  stnud 
upon  a  different  footing  from  the  present 
case,  and  that  they  are  not  In  conflict  with 
the  views  expressed  in  this  opinion.  For 
«>x.ample:  The  case  of  Jackson  v.  Allen,  4 
Colo.  263,  was  commenced  and  tried  under 
the  old  equity  practice,  the  testimony  being 
tak>n  and  reported  by  a  master,  wlthput  any 
findings  or  conclusions  whatever.  In  Miller 
V.  Taylw,  6  Colo.  41,  and  also  in  Sleber  v. 
Frink,  7  Oolo.  148,  2  Pac.  901,  the  referee 
W.-1S  directed  to  take  and  report  the  t?sti- 
niony,  but  no  findings  or  conclusions,  either 
of  law  or  fact,  were  required  of  him.  The 
present  Code,  in  rsspect  to  references  of 
the  kind  under  consideration,  provides  as  fol- 


lows: "The  flndlDRs  of  the  referee  upon  the 
whole  issue  shall  stand  as  the  finding  of 
the  court,  and  upon  filing  the  same  with  the 
derk.  Judgment  shall  be  entered  thereon  In 
the  same  manner  as  If  the  action  had  been 
.tried  by  the  court,  unless  objected  to  by 
either  party  by  filing  a  motion  for  a  new  trial 
as  hereinafter  provided.  When  the  referee 
Is  to  report  the  facts,  the  finding  shall  have 
the  effect  of  a  special  verdict"  See  section 
212.  From  the  foregoing  It  is  dear  that  we 
are  not  required,  on  this  appeal,  to  sift  and 
weigh  the  evidence,  as  in  cases  where  the 
testimony  is  taken  and  reported  without  find- 
ings of  fact,  but  that  the  review  Is  to  be  con- 
fined to  specific  objections  and  exceptions, 
as  In  cases  of  ordinary  trials  before  the 
court  or  Jury  upon  oral  and  written  evidence. 
2.  In  their  printed  brief,  counsel  for  ap- 
pellants contend  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  But  there  Is  no  assignment  of 
error  to  that  effect,  nor  does  it  appear  that 
any  such  objection  was  Interposed  in  the 
trial  court  The  complaint  states  the  differ- 
ent causes  of  action  In  general  terms,  much 
(ike  the  common  counts  for  goods  sold  and 
delivered,  and  for  work  done  and  performed. 
Such  mode  of  pleading  Is  not  favored  b^  the 
Code,  but  objections  thereto  should  be  taken. 
If  at  all,  by  special  demurrer,  or  by  motion 
for  a  copy  of  the  account  sued  on,  or  for  a 
bill  of  particulars;  they  will  not  be  enter- 
tained when  raised  for  the  first  time  on  ap- 
I  peal  or  error.  Code,  H  60,  63.  See  Camp- 
I  beU  T.  Shiland,  14  Colo.  401,  23  Pac.  324; 
i  also,  Mulock  v.  Wilson,  35  Pac.  — ,  (recently 
decided  by  this  court)  The  referee  deducted 
$500  from  appellee's  claim  on  account  of 
unmerchantable  stone.  Counsel  for  appel- 
lants claim  that  this  allowance  was  not 
enough.  Counsel  for  appellee  claim  that  no 
allowance  whatever  should  have  been  made. 
The  testimony  upon  this  point  Is  confllcthig: 
but,  considering  the  referee's  superior  op- 
portunity for  weighing  the  evidence,  we  can- 
not undertake  to  revise  his  conclusions  as 
to  the  amount  of  unmerchantable  stone.  Ap- 
pellants* claim  for  overcharges  of  stone  de- 
livered stands  upon  similar  testimony.  They 
claim  that  they  were  overcharged  11,134.76. 
This  was  reduced  by  items  amounting  to 
nearly  $300.  The  referee  allowed  something 
over  $400  In  favor  of  appellants.  We  cannot 
say  this  allowance  was  not  warranted  by 
the  evidence.  Under  the  contract,  appellants 
were  to  pay,  on  the  10th  of  each  month,  for 
all  stone  delivered  and  sold,  and  60  per  cent 
of  the  contract  price  for  stone  delivered  and 
remaining  unsold.  As  the  evidence  does  not 
show  the  amount  of  stone  delivered  and  sold, 
nor  the  amount  rnnalnlng  unsold,  it  is  con- 
tended that  there  is  not  anfiUclent  data  upon 
which  to  determine  the  amount  due  to  ap- 
pellee when  this  suit  was  commenced.  But 
it  appears  that  the  referee  was  able  to  de- 
termine with  reasonable  certainty  the  amount 
of  stone  delivered;  and  so^he  amount 
Digitized  by  LjOOQ  IC 
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aold,  as  weU  as  the  amount  remaining 
unsold,  could  ssslly  have  been  sbown  by 
appellanta  if  they  had  correctly  kept  the 
accounts.  Bven  if  the  burden  of  proying 
the  amount  sold  and  the  amount  un- 
sold devolved  upon  appellee,— a  point  we  do, 
not'  declde,r-the  testimony  of  Mr.  Kimball, 
one  of  appellants,  was  that,  at  the  end  of 
the  month  of  March,  "we  took  an  invoice  to 
show  how  much  of  the  Lyon  stone  was  on  ' 
hand  unsold.  *  *  *  At  the  end  of  no  other 
month  was  any  effort  made  to  arrive  at 
the  amount  of  Lyon  stone  on  hand.  *  *  • 
We  abandoned  the  contract,  and  failed  to 
keep  accurate  accounts  at  end  of  each  month, 
because  it  was  a  very  difficult  thing  to  do. 
We  were  receiving  -all  kinds  of  stone,  and 
selling  a  good  deal,  and  our  force  was  lim- 
ited. From  the  first  month  the  stone  was 
so  mixed  that  It  was  impossible  to  say  with 
accuracy  how  much  of  the  Lyon  stone  re- 
mained at  the  end  of  any  month."  Consid- 
ering the  evidence,  and  the  status  in  which 
the  parties  had  placed  themselves,  the  ref- 
eree was  justified  in  holding  that  appellee 
was  entitled  to  recover  for  all  the  stone  de- 
livered up  to  the  1st  of  August. 

3.  Appellee,  under  bis  assignment  of  cross 
errors,  complains  that  he  was  not  allowed 
to  recover  for  stone  delivered  on  and  after 
August  1,  1889.  His  Claim  for  August  busi- 
ness was  disallowed  on  the  ground  that  it 
was  not  due  when  this  action  was  com- 
menced. Appellants  were  not  required  to 
settle  and  pay  for  August  deliveries  until  the 
10th  of  September  following.  This  suit  was 
brought  August  17th.  It  is  urged,  however, 
that  under  Code,  8  91,  appellee  might  re- 
cover for  August,  for  the  reason  that  he  had 
commenced  his  suit  by  attachment,  and  had 
alleged  causes  of  attachment  entitling  him 
to  recover  upon  debts  or  liabilities  not  yet 
due.  The  referee  held  that,  inasmuch  as 
neither  the  complaint  nor  the  affidavit  of  at- 
tachment stated  that  the  suit  was  brought 
for  a  debt  or  liability  not  yet  due,  appellee's 
recovery  should  be  restricted  to  such  claims 
as  were  due.  This  was  not  an  unreasonable 
construction  of  the  pleadings.  Perhaps,  by 
amendment,  appellee  might  have  been  per- 
mitted to  Include  the  August  transactions  in 
his  recovery,  but  the  pleadings  were  not 
amended  In  this  respect.  It  is  unnecessary 
to  notice  further,  in  detail,  the  matters  com- 
plained of  by  the  parties  respectively.  Upon 
careful  consideration,  we  are  of  the  opinion 
that  the  trial  court  did  not  err  In  approv- 
ing, as  a  whole,  the  findings  of  the  referee. 
His  report  shows  that  he  sat  for  21  days  In 
the  trial  ot  this  cause.  He  took  and  report- 
ed a  large  volume  of  testimony,  and  his  sum- 
ming up  shows  that  he  gave  patient  and 
careful  attention  to  the  evidence,  and  the 
law  applicable  thereto,  imder  the  issues. 
Notwithstanding  the  assignments  and  cross 
assignments  of  error,  we  ore  not  able  to 
say  that  any  error  affecting  the  substantial 
rights  of  the  parties  was  committed  by  the 


referee.  On  the  contrary,  his  findings  ap- 
pear to  do  substantial  Justice  between  the 
parties  as  to  all  matters  In  controversy  prior 
to  August  1,  1889.  Their  transactions  since 
that  time  are  not  affected  by  this  adjudica- 
tion. The  Judgment  of  the  district  court  is 
affirmed. 


GUTSHALL  v.  CRAWFORD  et  al. 
(Supreme  Court  of  Colorado.  Dec.  22,  1883.) 
Appeal — Revibw. 
If  a  defendant  seeking  to  recoup  or  re- 
cover damans  alleged  to  nave  been  occa- 
rioned  by  the  breach  of  a  special  contract  fail 
to  prove  the  e^stence  of  the  contract,  the 
rulings  of  the  trial  court  relating  to.  the  meas- 
ure of  his  damages  in  case  of  snch  breach  are 
not  material  to  be  considered  on  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lake  county. 

Action  by  Crawford  &  Wheder  against  S. 
P.  Gutsh.ill  for  the  pi-ice  of  logs  sold  and 
delivered.  From  a  Judgment  entered  on  flnd- 
ii'gs  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

A.  W.  Stone,  for  appeUant  Bryant  &  Lee. 
for  appellees. 

ELLIOTT,  3.  The  daimrf  of  the  parties 
as  set  forth  In  their  pleadings,  respectively, 
are  in  substance  as  follows:  Plaintiffs  claim 
that  they  delivered  to  defendant  at  his  mill 
in  Summit  county,  Colo.,  63,804  feet  of  logs, 
at  the  contract  price  of  |5.75  per  thousand; 
that  they  paid  an  order  for  defendant  for  the 
further  sum  of  $50;  and  that  they  have  re- 
ceived as  payment  from  defendant  on  ac- 
ccunti  thereof  the  sum  of  $156.59.  Plaintiffs 
also  claim  the  further  sum  of  $0  for  wood 
sold  and  delivered  to  defendant  at  his  re- 
quest. Total  amoimt  of  plaintiffs'  claim, 
$211.78.  Defendant  denies  the  contract  as 
claimed  by  plaintiffs;  denies  the  delivery  to 
him  of  the  wood;  and  alleges  as  a  counter- 
dalm  that  a  special  contract  was  entered 
into  between  himself  and  plaintiffs,  whereby 
they  agreed  to  ddiv«r  to  him  at  his  mill 
500,000  feet  of  logs  at  $5.75  per  thousand, 
and  to  deliver  10,000  feet  per  day  until  the 
whole  amount  should  be  delivered;  payment 
of  76  T^ee  cent,  of  the  amount  due  under  the 
contract  to  be  made  on  the  10th  day  of  each 
month,  and  the  remaining  26  per  cent,  upon 
the  completion  of  the  contract  That  defend- 
ant kept  and  performed  the  contract  on  his 
part;  but  that  plaintiffs  Called  to  deliver 
any  more  logs  than  the  amount  stated  In 
their  complaint;  and  that  defendant  was 
damaged  by  reascm  of  plaintiffs'  breach  of 
said  special  contract  In  the  sum  of  $1,000. 
Plaintiffs,  In  reply,  deny  that  they  entered 
into  the  special  contract  with  defendant  as 
pleaded  in  his  answer.  By  consent  of  parties 
the  cause  was  tried  by  the  court  without  a 
Jury,  and  a  numbe:  of  witnesses  were  ex- 
amined orally.  There  was  much  conflict  hi 
the  testimony  in  respect  to  the  existence  or 
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nonezlstwice  of  the  alleged  special  contract 
pleoiled  by  defendant  The  evidence  In  be- 
half of  defendant  tended  to  ahow  that  the 
special  c(»tract  substantially  as  pleaded  by 
him,  had  been  reduced  to  writing;  that  plain- 
tiffs had  agreed  to  its  tains,  and  l>ad  agreed 
to  sign  it.  No  special  contract  was  signed 
by  either  of  the  plaintiffs.  The  evidence  in 
their  behalf  was  to  the  effect  tliat  they  never 
liad  agreed  to  sign  it,  and  never  had  agreed 
to  Its  terms.  The  testimony  in  behalf  of  the 
opposing  parties  was  also  conflicting  as  to 
tfie  sale  and  delivery  of  the  wood  sued  for. 
The  finding  of  the  court  was  as  follows: 
"The  court,  having  heard  all  the  evidence  ad- 
duced, and  the  arguments  of  counsd  there- 
on, duly  considered  tlie  same,  and,  being  well 
advised  in  the  premises,  now  finds  for  said 
plaintiffs,  and  that  said  defendant  Is  justly 
indebted  to  plaintiffs  in  the  sum  of  two  hun- 
dred and  two  and  7S-100  ($202.78)  dollars." 

From  the  finding  it  is  obvious  that  the  trial 
court  considered  that  plaintiffs  liad  failed  to 
estaUlsb  their  claim  for  the  wood,  and  that 
defendant  liad  also  failed  to  establish  the  ex- 
istence of  the  special  contract  affirmatively 
pleaded  in  his  answer.  This  appears  from 
the  fact  that  the  finding  was  for  the  exact 
amount  of  plaintiffs'  claim,  less  the  amount 
claimed  for  the  wood.  In  arriving  at  these 
conclusions  it  does  not  appear  that  any  sub- 
stantial error  was  committed;  and  the  find- 
ing is  sufficiently  supported  by  the  evidence 
to  forbid  any  interference  therewith  by  an 
appellate  court 

Upon  the  trial  important  questions  were 
raised  respecting  the  measure  of  defendant's 
damages  in  case  of  a  breach  of  the  special 
contract  as  pleaded  by  him.  The  rulings  of 
the  conrt  upon  such  questions  are  assigned 
for  error,  and  the  same  have  been  ably  ar- 
gued by  appellant's  counseL  But,  it  having 
been  determined  as  a  fact  that  the  parties 
did  not  entor  into  such  special  contract,  the 
nilings  of  the  trial  court  relating  to  such 
measure  of  damages  are  not  material  to  be 
considered  on  this  appeal.  Without  the  spe- 
cial contract  there  could  be  no  breach  there- 
of, and  hence  no  damages.  Oppenheimer  v. 
RaQway  C!o.,  0  Colo.  320,  12  Pac.  217.  The 
Judgment  of  the  district  court  must  be  af- 
firmed. 

OODDARD,  J.,  having  tiled  this  cause  at 
niflt  iniiis,  did  not  participate  In  the  decision 
in  this  court 


UNION  PAC.  RY.  CO.  v.  KERR. 
(Supreme  Court  of  Colorado.    Dec.  22,  1893.) 
CovniTUTioxAX.  likw  —  Btook  Ejujno  bt  Raii<- 
BOAD  Coupijrr. 
The  decision   of  the   court  follows   the 
doctrine  annonnced  In  Wadsworth  v.  Railway 
Co.,  38  Pac.  615,  18  Cola  000. 
(Syliabns  by  th«  Court) 

Appeal  fh>m  district  court,  liSrima  county. 


Action  by  John  Kerr  against  tbe  ITBlon  Par 
cific  Railway  Company  for  klUlBg  certain 
animals.  Plaintiff  had  judgment  and  de- 
fendant appeals.     Reversed. 

Teller  &  Orahood  and  C.  M.  Kendall,  for  ap- 
pellant   Robinson  &  Love,  for  appellee. 

PER  ODRIAIL  This  was  an  action  by 
plaintiff  below  to  recovw  damages  for  the 
killing  of  his  live  stock  by  the  operation  of 
the  defendant  company's  railway.  It  is  con- 
ceded that  plaintlfTs  recovery  was  had  under 
the  statute,  the  same  as  in  the  case  of  Wnds- 
worth  T.  Railway  Co.,  18  Colo.  flOO,  33  Pao. 
515.  The  judgment  must  accordingly  be  re- 
versed upon  the  doctrine  announced  In  that 
case. 


ANSON  V.  EVANS. 
(Snpteme  Conrt  of  Colorado.    Dec  22,  1898.) 

MASTUt  AND  SeRVAST — DeTBCTIVB  AFPLIAMOBS. 

1.  Plaintiff,  employed  to  clean  the  front  of 
a  building,  was  told  that  tlie  work  was  dan- 
gerous, because  the  acid  used  would,  if  spat- 
tered on  the  ropes  of  the  awingincr  platform, 
rot  them.  Plaintiff,  who  contend^  that  the 
rope  was  rotten  to  begin  with,  testified  tliat 
he  had  used  tbe  full  length  of  it  20  times  dur-' 
Ing  tile  day,  before  It  broke.  TTiere  was  evi- 
dence for  defendant  that  the  ropes  were  sonnd 
when  plaintiff  began  work,  and  tliat  plaintiff 
Iiad  carelessly  spattered  acid  on  them.  Hdd 
error  to  refuse  to  charge  that,  if  plaintiff  had 
been  told  that  the  acid  would  rot  the  rc^es, 
and  the  ropes  were  sound  when  he  began 
work,  and  broke  because  of  the  acid  he  got 
on  them,  he  could  not  recover. 

2.  After  admitting  declarations  of  a  wit- 
ness, only  competent  to  impeach  him,  wUcb 
relate  to  repairs  made  by  defendant  after  the 
accident,  the  subject  of  suit,  Uie  conrt  should 
have  charged  that  such  repairs  were  not  to  be 
considered  on  the  qrieetion  of  defendant's  lia- 
bility. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  George  W.  Evans  against  James 
T.  Anson  fOr  damages  for  personal  injuries. 
Judgment  for  plaintiff.    Defendant  appeals.  ^ 
Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  OODDARD,  J.: 

This  action  Is  bronght  to  recover  damages 
for  personal  injuries.  Tlie  substantial  aver- 
ments of  the  complaint  are  that  on  the  27th 
day  of  Augusrt  1889,  and  long  prior  thereto, 
defendant  was  engaged  in  the  business  of 
cleaning  the  outside  walls  of  bri(^  buildings 
in  Denver.  That  defendant  employed  plaintiff 
as  a  common  laborer  in  defendant's  said  busi- 
ness, and  to  work  for  him  in  cleaning  the 
outside  walls  of  a  certain  building.  That 
such  work  was  performed  by  means  of  a 
platfcH-m  ^usi)ended  by  ropes  outside  of  tbe 
building,  the  ropes  being  attached  to  the  top 
of  the  building,  and  the  platform  raised  or 
lowered  by  means  of  such  ropes  run  upon 
pulleys.  That  plaintiff,  while  engaged  in 
cleaning  said  building  was  on  the  platform, 
which  was  about  40  feet  above  tb«  sti^et 
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when  vae  of  the  ropes  that  sustained  the 
platform  suddenly  broke,  by  means  whereof 
t>!:iintiff  was  precipitated  upon  and  against 
the  stone  sidewalk  below.  That  by  such  fall 
plaintiff  was  permanently  and  seriously  In- 
jm'cd.  Alleges  that  the  rope  which  sustained 
the  platform  upon  which  be  was  then  work- 
ing, while  apparently  sound  and  secure,  was 
in  fact  unsound  and  rotten,  and  insufficient  to 
stand  the  weight  required  of  it  in  the  per- 
formance of  said  work.  That  by  reason  of 
said  rotten  and  unsound  condition  the  same 
broke,  and  caused  the  injuries  complained 
of.  That  defendant  carelessly,  negligently, 
and  knowingly  provided  said  rope  while 
knowing,  or  by  the  exercise  of  reasonable 
diligence  should  have  known,  the  same  to  be 
rotten  and  unsound.  Defendant,  answ^Ing, 
admits  that  he  employed  plaintiff  for  the  pur- 
poses aforesaid.  Alleges  that  the  platform 
and  roites  were,  at  the  time  of  the  accident, 
fully  under  the  control  of  plaintiff  and  his 
coemploye;  that  the  plaintiff  had  been  fully 
informed  as  to  the  danger  incident  to  car- 
rying on  said  business,  and  of  the  use  of  cer- 
tain acids  used  in  the  cleaning  of  said  walls, 
and  had  been  fully  Informed  of  the  care  and 
caution  necessary  in  the  handling  of  said 
ropes  and  materials,  and  the  danger  incident 
to  working  In  said  business.  Denies  that  the 
rope  which  sustained  the  platform  upon 
which  plaintiff  worthed  was  unsound  or  rot- 
ten. Alleges  that  the  rope  which  was  fur- 
nished to  plaintiff  was  sound  and  in  good 
condition,  sufficient  and  suitable  for  such 
work;  and  if  the  same  was  unsound  in  any 
place  at  the  time  of  said  injury  such  condi- 
tion had  been  caused  entirely  by  the  careless- 
ness and  negligent  acts  of  the  plaintiff  in 
the  Improper  use  and  handling  of  the  acid 
used  in  cleaning  the  walls.  In  a  second  de- 
fense, alleges  that  the  Injury  set  forth  was 
entirely  and  wholly  occasioned  by  the  con- 
tributory negligence  of  plaintiff.  The  cause 
w.as  tried  to  a  Jury,  and  verdict  rendered  for 
$3,150.  Motion  for  a  new  trial  overruled, 
•and  judgment  entered  on  the  verdict  The 
defendant  brings  the  case  here  on  appeal. 

Coe  &  Freeman  and  C.  E.  &  F.  Herring- 
ton,  for  appellant.  W.  W.  Dale  and  H.  M. 
Chittenden,  for  appellee. 

GODDARD,  J.,  (after  stating  the  facts.) 
We  are  of  the  opinion  that  the  court  below 
committed  no  error  in  refusing  to  take  the 
case  from  the  jury;  that  the  evidence  pre- 
sented a  fairly  debatable  question  as  to  the 
immediate  cause  of  the  accident,  and,  it  be- 
ing within  the  province  of  the  Jury  to  de- 
cide that  question  of  fact,  we  are  not  at  lib- 
erty to  disturb  its  finding,  and  upon  this  re- 
view must  accept  its  conclusion  that  such 
cause  was  the  breaking  of  the  rope  that  sus- 
pended the  end  of  tue  platform  upon  which 
the  plaintiff  was  standing  at  the  time  of  the 
accident  Whether  the  rope  broke  by  rea- 
son of  a  defect  that  existed  at  the  time  plain- 


tiff commenced  work,  -x  whether  It  waa  sub- 
sequently weakened  and  ren<1i>red  insuffi- 
cient by  bis  own  act  In  negligi-utly  spattering 
acid  thereon  while  at  work,  was  the  fact  de- 
cisive of  plaintiff's  right  to  recover,  and  up- 
on that  question  the  apiKillant  prayed  the  fol- 
lowing instruction:  "(7)  If  you  find  from  the 
evidence  that  the  plaintiff  had  been  in- 
structed that  the  acid  used  for  cleaning 
would  eat  the  ropes,  and  the  ropes  "were  of 
sufficient  strength  when  the  plaintiff  began 
work,  and  that  the  rope  broke  because  of 
acid  which  the  plaintiff  got  upon  the  same, 
then  he  cannot  recover."  This  Instruction 
was  pertinent  to  tue  vital  Issue  of  fact  in  the 
case,  and  was  specially  applicable  to  the  evi- 
dence Introduced  upon  that  issue.  It  was 
undisputed  that  plaintiff,  at  the  time  of  his 
employment,  was  expressly  told  that  the 
business  was  dangerous,  owing  to  the  fact 
that  the  muriatic  acid  used  in  cleaning  the 
walls  would,  if  brought  in  contact  with  the 
ropes,  eat  and  rot  them.  It  was  further  tes- 
tified by  defendant  and  the  witness  Hall  that 
the  ropes  were  sound  and  sufficient  at  the 
time  plaintiff  began  work;  and  there  was 
evidence  tending  to  show  that  plaintiff  had 
once  or  twice  on  the  day  of  the  accident  care- 
lessly spattered  acid  upon  the  rope.  In  view 
of  this  evidence,  and  of  the  testimony  of 
plaintiff  himself  that  the  rope  had  been  used 
by  him  during  the  day  to  its  full  length  at 
least  20  times,  we  think  it  was  eminently 
proper  that  the  attention  of  the  jury  should 
have  been  specially  directed  to  the  considera- 
tion of  the  cause  that  rendered  the  rope  im- 
safe.  Counsel  for  appellee  seek  to  excuse 
the  refusal  to  give  the  instruction  upon  the 
ground  that  the  evidence  was  unsatisfactory 
and  Insufficient  to  establish  the  fact  that 
acid  In  sufficient  quantity  to  injure  it  got  up- 
on the  rope.  The  sufficiency  of  the  evidence 
was  for  the  Jury  to  determine.  Nor  can  we 
agree  with  counsel  that  the  Issue  to  which 
this  request  was  directed  was  properly  sub- 
mitted to  the  jiu*y  by  the  court  In  Its  general 
charge.  We  are  unable  to  find  in  the  gen- 
eral charge  an  announcement  of  the  prin- 
ciple expressed  in  the  Instruction  prayed  for, 
or  any  Intimation  that  can  be  construed  as 
its  equivalent. 

A  further,  and  what  we  regard  as  a  fatal, 
error  occurring  on  the  trial  of  the  case,  was 
the  refusal  of  the  coturt  to  give  the  follow- 
ing instruction  prayed  by  appellant:  "(11) 
The  fact  that  after  the  accident  defendant 
used  a  new  rope  in  continuing  the  work  can- 
not be  used  by  the  Jury  in  determining 
whether  defendant  is  liable  to  plaintiff." 
Plaintiff  was  permitted,  against  objection,  to 
introduce  in  evidence  declarations  of  the  wit- 
ness Hall,  made  subsequent  to  the  accident 
to  the  effect  that  after  the  accident  the  ropes 
in  use  at  the  time  it  occurred  were  aban- 
doned, and  new  ropes  substituted.  Hall  waa 
the  principal  witness  introduced  on  the  part 
of  defendant,  and  in  his  examination  in  chief 
testified  that  he  knew  the,  condition  of  the 
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ropes  when  plaintiff  began  work,  and  that 
they  were  ao^nd  ropes.  On  cross-examina- 
tion be  was  asl^ed  the  following  qnostious: 
"Q.  Did  you  not  state  to  Mrs.  Dletz.  at  her 
house  on  Curtis  street,  about  November  1st, 
ill  the  presence  of  Kate  Evans,  Mr.  Jennings, 
aud  the  plaintiff,  that  it  was  ap  old  rope?  A. 
No,  sir;  I  did  not.  to  them  or  anybody  else." 
To  this  question  and  answer  counsel  for  de- 
fendant Interixjsed  an  objection,  which  was 
overruled.  "Q.  Did  you  not  on  that  occa- 
sion state  that  they  had  abandoned  the  use 
of  that  rope,  and  no  longer  used  It,  Immedl- 
!it<>ly  after  the  accident?"  In  overruling  the 
r>l).iection  to  this  question  the  court  said:  "It 
i.o  for  the  Jury  to  determine  what  this  evl- 
rti-nce  tends  to  prove."  "A-  I  never  said 
nothing  to  them.  Q.  Did  you  not  at  the 
same  time  and  place  say,  in  substance,  that 
Anson  had  locked  the  stable  door  after  the 
horse  was  gone?  A.  No,  sir."  In  rebuttal 
the  plaintiff  Introduced  testimony  as  follows: 
W.  S.  Jennings,  witness  for  plaintiff:  "I 
heard  the  question  to  last  witness  as  to  the 
conversation  at  Birs.  Dietz's  house.  Q.  Did 
not  Han  state  in  that  conversation  that  it 
was  an  old  ropeT  (Objected  to  as  incompe- 
tent, immaterial,  etc.  Objection  overruled.) 
A.  Yes,  ^Ir;  Mr.  Hall  made  the  remark  that 
the  rope  was  old.  Q.  What,  if  anything, 
did  Hall  say  In  that  same  conversation  with 
reference  to  locking  the  stable  door  after  the 
horse  was  gone?"  Over  objection  witness 
itnswered:  "A.  He  made  the  statement,  'Af- 
ter horse  was  stolen,  it  was  customary  to 
lock  the  bam,'  or  to  that  effect"  Kate 
Evans,  sworn  for  plaintiff:  "I  am  plalntUTs 
sister.  I  remember  Hall  coming  to  George's 
bedroom  at  Mrs.  Delta's.  Q.  State  whether  or 
not  at  that  time  Hall  said  this  rope  was  old." 
Over  objection,  witness  answered:  "A.  He 
said  it  was  old,  and  'We  have  put  a  new  rope 
on;'  that  after  the  horse  was  stolen  the  barn 
door  was  locked."  George  Evans,  the  plain- 
tiff, testified  to  the  same  effect  The  only 
purpose  for  which  this  evidence  could  be 
admitted  (if  at  all)  would  be  to  impeach  the 
witness  Hall,  and  for  this  purpose  it  may 
be  that  his  statement  outside  of  court  that 
the  ropes  were  old,  and  that  new  ones  were 
substituted  after  the  accident  may  have  been 
admissible  as  being  contradictory  of  his 
statement  in  chief.  But  from  the  remark 
of  the  court  in  OTemiling  the  objection  to 
Its  admission,  that  "it  Is  for  the  jury  td  de- 
termine what  this  evidence  tends  to  prove," 
the  Jury  might  well  Infer  that  they  were  to 
consider  it  as  substantive  evidence  In  the 
case,  and  as  proof  of  the  fact  that  new  ropes 
were  substituted  by  the  defendant  after  the 
accident.  In  this  view  the  evidence  was 
objectionable  for  two  reasons:  First  Be- 
cause the  declaration,  made  out  of  court  by 
a  witness  not  a  party  to  the  action.  Is  In- 
admissible as  evidence  to  establish  a  substan- 
tive fact  Coal  Co.  v.  Edman,  16  Colo.  438, 
27  Pac.  1090.  Second.  It  was  not  permissi- 
bte  on  the  trial  of  this  action  to  show  that 
▼.85P.no.l — 4 


defendant  supplied  nerw  ropes  after  the  ac- 
cident The  question  of  defendant's  liablll' 
ty  depended  upon  whether  he  had  exercised 
the  proper  care  in  providing  reasonably  safe 
appliances  for  the  service  in  which  plain- 
tiff was  engaged,  and  that  inquiry  must  be 
determined  by  bis  acts  and  conduct  prior 
to  the  accident  What  he  did  afterwards 
could  throw  no  light  upon  that  question,  and 
It  was  error  to  admit  evidence  of  what  he 
did  to  guard  against  future  accidents.  This 
principle  is  grounded  in  reason,  and  sus- 
tained by  the  great  weight  of  authority. 
Electric  Co.  v.  Lubbers,  11  Colo.  505,  19  Puc. 
479;  Morse  v.  Railway  Co.,  30  Minn.  465,  16 
N.  W.  358;  NaUey  v.  Carpet  Co.,  51  Conn. 
524;  Shlnnars  v.  Proprietors  of  Locks  & 
Canals,  154  Mass.  169,  28  N.  E.  10;  Corcoran 
V.  Pedcskill,  108  N.  Y.  151,  15  N.  E.  309; 
Petty  V.  Town  of  Hamlin,  127  N.  Y.  636,  27 
N.  E.  399;  Alcorn  v.  Ralkoad  Co.,  108  Mo. 
81,  18  S.  W.  188;  Ralh-oad  Co.  v.  aem,  123 
Ind.  15,  23  N.  B.  965;  Lowe  v.  Elliott,  100 
N.  C.  581, 14  8.  K.  61;  Cramer  t.  City  of  Bur- 
lington, 45  Iowa,  627.  It  having  been 
brought  to  the  knowledge  of  the  jury  that 
defendant  substituted  new  ropes  after  the 
accident  the  appellant  was  entitled  to  have 
that  fact  withdrawn  from  their  considera- 
tion, and  the  court  erred  in  refusing  to  give 
this  Instruction. 

We  think  there  is  much  force  In  appellant's 
criticism  of  the  Instruction  given  as  to  the 
measure  of  damages,  in  so  far  as  it  permitted 
the  Jury  to  consider  the  time  lost  by  plaintiff 
during  his  sickness,  and  to  consider  the  effect  of 
the  injm-y  upon  his  ability  to  labor,  under  the 
evidence  Introduced.  The  plaintiff  would  not 
have  the  right  to  recover  for  the  portion  of  time 
that  elapsed  after  the  accident  and  until  be  at- 
tained his  majority,  and  there  was  no  evi- 
dence of  his  ability  to  labor  upon  which  the 
Jury  could  estimate  the  loss  that  he  may  suf- 
fer by  reason  of  the  impairment  of  bis  abili- 
ty to  labor  in  the  fntnre.  It  is  not  neces- 
sary for  us  to  determine  whether  the  instruc- 
tion in  this  respect  would  constitute  reversi- 
ble error,  as  the  case  must  be  reversed  up- 
on the  other  grounds  noticed;  but  we  deem 
It  of  sufficient  Importance  to  call  attention 
to  this  assignment  of  error  in  case  another 
trial  should  be  had.  For  the  reasons  given, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


QUINN  V.  KELLOGG. 
(Conrt  of  Appeals  of  Colorado.  Dec.  11, 1803.) 
ACTIOK  TO  Cancbl  Hortoaoe  —  Whbh  Acckoes. 
1.  Gen.  St.  1S83,  f  2175,  provides  that 
bills  of  relief,  in  case  of  the  exiatence  of  a 
trust  not  cognisable  at  common  law,  shall  be 
filed  within  nve  years  after  the  cause  of  action 
accrues.  Beld,  in  an  action  to  have  a  deed 
absolute  on  its  face  declared  a  mortgage,  and 
to  compel  a  reconveyance,  where  it  appeared 
that  plaintiff  gave  the  deed  to  secure  a  note 
which  he  subsequently  paid  In  full,  and  some 
time  afterwards  demanded  a  reconveyance, 
igitized  by 
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which   wM   T«fiiaed,   the   eaoM  of  action,   if 

STemed  hj  section  2175,  accrued,  not  when 
e  note  was  paid,  but  when  defendant  refused 
to  reconvey. 

2.  Since  the  mortgage  was  fnlly  satisfied, 
it  ia  defunct,  and,  nntil  released  upon  the  rec- 
ord, remains  simply  a  cloud  npon  plaintiff's 
title;  and,  as  no  limits  are  fixed  within  which 
a  party  in  possession  must  proceed  to  remove 
a  cloud  from  his  title,  the  action  Is  not  barred. 

Appeal-  flrom  district  court.  Lake  county. 

Action  by  C.  C.  Elellogg  against  Patrick 
Qulnn  to  have  a  deed  absolute  upon  its  face 
declared  a  mortgage,  and  to  compel  recoa- 
reyance.  Decree  for  plaintifr,  and  defend- 
ant appeals.    Affirmed. 

M.  B.  Carpenter  and  N.  M.  Lawa,  for  ap- 
pellant   John  M.  Maxwell,  for  appeDee. 

THOMSON,  J.  This  Is  a  proceeding  to 
have  a  deed  absolute  upon  Its  face  adjudged 
to  be  a  mortgage,  and  to  compel  a  reconvey- 
ance. The  deed  was  executed  by  O.  C.  Kel- 
logg to  Patrick  Qulnn  on  the  18th  day  of 
October,  1883,  and  conveyed  one-fourth  of 
the  Hombolt  mining  claim,  and  one-fourth  of 
the  north  end  of  the  Belgian  mining  claim, 
in  OBlifomia  mining  district.  Lake  coonty. 
The  action  was  commenced  oh  the  18th  day 
of  November,  18SI.  At  the  trial,  Kellog?, 
the  plaintiff,  testified  that  on  October  18, 
1883,  he  borrowed  of  the  defendant,  Qulnn, 
$300,  and  gave  him  the  deed  to  hold  until 
the  money  was  repaid;  that  It  was  under- 
stood that  the  deed  should  not  be  recorded; 
that,  as  evidence  of  the  Indebtedness,  he 
made  and  delivered  to  Quinn,  together  with 
the  deed,  his  note  for  the  $300  borrowed, 
with  Interest,  due  three  months  from  date; 
that  he  made  payments  from  time  to  time, 
which  were  indorsed  upon  the  note,  and 
finally  paid  the  note  in  full,  and  took  it  up 
and  canceled  it;  that,  owing  to  other  mat- 
ters which  were  troubling  him,  he  forgot 
abottt  the  deed;  that  he  was  reminded  of 
its  existence  t^y  finding  It  upon  an  abstract 
from  the  record  which  he  had  occasion  to 
procure;  that,  npon  the  discovery,  he  went 
to  Qulnn,  and  told  him  of  it,  and  how  he 
had  forgotten  It,  when  Quinn  said  that  he 
had  forgotten  It  too;  that  there  were  sev- 
eral meetings  between  them,  in  which  a  re- 
conveyance was  the  subject  of  conversation; 
that  Qulnn  Anally  refused  to  convey  unless 
Kellogg  would  give  him  $6,000;  that  Kel- 
logg then  had  a  deed  prepared,  and,  together 
with  a  notary  public,  presented  It  to  Quinn, 
demanding  bis  signature,  which  Qulnn  re- 
fused; and  that  thereupon  he  commenced 
this  suit.  The  plaintiff  also  testified  that, 
at  the  time  of  the  loan,  the  Interest  con- 
veyed was  worth  $6,000;  that  he  had  been 
In  possession  of  the  interest  all  of  the  time, 
and  in  charge  of  the  entire  property,  except, 
perhaps,  in  1883  and  ISSt;  that  the  defend- 
ant never  claimed  or  exercised  any  rights 
of  ownership  in  the  property;  that  the  prop- 
erty was  worked  continuously  since  the  loan; 
that  improvements  were  placed  upon  it,  cost- 


ing $10,500,  of  which,  and  also  of  all  taxes 
assessed  against  it,  he  had  paid  his  sltare; 
and  that  the  deed  was  execnted  subject  to 
an  incumbrance  of  $1,000  on  the  interest 
conveyed,  which  he  paid.  Qoinn,  in  his  own 
behalf,  testified  that  be  received  the  deed  in 
payment  for  work  which  be  had  done  upon 
the  property,  and  that  it  was  intended  as 
an  absolute  conveyance  to  him.  He  denied 
the  statements  of  Kellogg  as  to  the  consid- 
eration of  the  deed.  He  admitted  a  loan 
of  $300  to  K^ogg,  but  stated  that  it  was 
made  a  long  time  afterwards,  and  bad  no 
connection  with  the  deed.  There  was  oth- 
er evidence  on  both  sides,  more  or  less 
corroborative  of  the  conflicting  statemenu. 
The  court,  after  hearing  all  of  the  testi- 
mony, found  the  facts  to  be  with  the  plain- 
tiff, and  we  are  concluded  by  Its  finding. 

It  is  objected  to  the  complaint  that  It 
does  not  state  facts  sufiicient  to  constitute 
a  cause  of  action,  but  it  is  simply  a  nar- 
ration of  the  facts  as  given  by  the  plaintiff 
In  his  testimony,  and,  if  these  facts  entitle 
him  to  relief,  the  complaint  is  sofllcient 
The  plaintiff,  as  the  court  foond,  executed 
the  deed,  and  it  was  h^d  by  the  defendant, 
as  security  for  the  repayment  of  the  sum  of 
money  borrowed  from  him  by  the  plaintiff. 
It  was  therefore,  although  absolute  on  its 
face,  in  fact  a  mortgage;  and  in  equity  it 
is  competent  to  show  the  real  character  of 
such  an  instrument  by  parol  evidence.  Such 
evidence  does  not  have  the  effect  to  contra- 
dict or  vary  the  writing.  It  is  admittc>d 
merely  to  show  the  purpose  for  which  the 
deed  was  given.  Freeman  v.  Wilson,  51 
Miss.  32»;  Peugh  v.  Davis,  96  TJ.  S.  33:2; 
Anthony  v.  Anthony,  23  Ark.  479;  Pierce 
V.  Robinson,  IS  Cal.  116;  Beatty  v.  Bruni- 
mett,  04  Ind.  76;  Moore  v.  Wade,  8  Kan. 
380. 

The  principal  controversy  In  the  case 
arises  out  of  a  plea  of  the  statute  of  limi- 
tations. The  answer  avers  that  the  catise 
of  action,  if  any  ever  accrued  to  the 
plaintiff,  accrued  more  than  five  years 
before  the  commencement  of  the  suit,  and 
was  therefore  barred  by  the  statute.  It 
appears  that  the  debt  which  the  deed 
was  given  to  secure  was  paid,  principal  aud 
interest,  prior  to  July  1,  1884.  Defendant's 
contention  is  that,  by  the  transaction,  a 
resulting  trust  was  created;  tliat  the  legai 
title  to  the  premises  was  vested  in  the  de- 
fendant for  the  benefit  of  the  plaintiff;  that 
plaintiff's  right  of  action  to  compel  a  recon- 
veyance of  the  property  accrued  at  the  time 
the  debt  secured  was  paid;  that  the  statute 
then  commenced  to  run;  and  that,  more  than 
five  years  having  elapsed  l>etween  that  time 
and  the  commencement  of  this  proceeding,  tlie 
action  was  barred  by  the  terms  of  section  13 
of  the  statute  of  limitations.  That  secUoD 
is  In  the  following  words:  "Bills  of  relief, 
in  case  of  the  existence  of  a  trust  not  cog- 
nizable by  the  courts  of  common  law,  and  in 
all  other  cases  not  herein  prov'ded  for,  shall 
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Im  filed  within  fire  yean  after  tbe  cause 
tbereof  ehall  accrue,  and  not  after."  Gen. 
St.  1883,  I  2175.  We  are  of  the  opinion  that 
the  iveoent  caae  is  not  one  contemplated 
by  the  statute;  bnt  omcedlng,  for  the  mo- 
mmt,  that  It  Is,  the  question  to  be  decided 
Is:  "When  did  the  cause  of  action  accrue 
to  the  plaintiff  7"  The  answo-  to  this  ques- 
tion will  determine  whether  the  suit  was 
commenced  In  time.  Counsel  very  earnestly 
contend  that  It  is  unnecessary  that  the  de- 
fendant should  have  denied  or  repudiated  the 
tmst,  but  that,  on  the  contrary,  the  right  to 
sue  vested  instantly  upon  the  payment  of 
the  debt,  and  refer  us  to  a  number  of  au- 
th«1ties  which  it  Is  claimed  sustain  that 
position.  An  examination  of  these  authori- 
ties, or  some  of  them,  will  therefore  be 
proper  for  the  purpose  of  sedng  whetho' 
coanasi'B  reliance  Is  well  grounded. 

In  Hecht  T.  Slaney,  72  OaL  363,  14  Paa 
88,  Slaney  had  filed  a  petition  in  InsolTency. 
Afterwards,  he  filed  a  petition  to  have  cer- 
tain real  estate  set  apart  to  him  as  a  home- 
stead. No  notice  was  glren  of  the  filing  of 
the  latter  petition,  m  of  the  time  for  Its 
hearing,  and,  by  an  order  of  the  court,  the 
property  was  set  aside  as  prayed.  Some 
years  afterwards,  Hecht,  a  judgment  credlt- 
cr,  filed  his  bill,  alleging  that  the  representa- 
tlooa  In  the  petition  were  ftJse  and  fraudu- 
lent, and  made  for  the  purpose  of  defraud- 
ing creditors,  and  praying  that  Slaney  be 
adjudged  to  hold  the  property  in  trust  for 
his  credit<»s,  and  that  It  be  applied  to  the 
payment  of  his  debts.  The  court  held  that, 
as  the  tmst  originated  in  a  wrong,  the  stat- 
ute commenced  to  run  at  the  time  of  the 
commisskm  of  the  wrong,  and  that  Hecht, 
having  sufla«d  the  statutory  limit  to  expire, 
was  barred.  To  the  same  effect  is  Howell 
Y.  Howell,  Ifi  Wis.  66.  A  partner  had  bought 
land  with  partnership  funds,  without  the 
consent  «(  his  «q>artner,  and  had  the  coo- 
Teyance  °made  to  a  third  person,  who  took 
It  with  knowledge  of  the  facts.  The  court, 
holding  that  a  cause  of  action  accrued  to 
the  other  partner  Immediately,  says:  "The 
trust  in  such  cases  originates  in  a  fraud, 
which  Is  in  Its^  as  complete  and  absolute 
a  denial  of  the  rights  of  the  injured  party 
as  It  Is  possible  to  haTe;  and  every  day 
which  passes,  without  reparatlmi  of  the  in- 
jury. Is  a  continuation  or  repetition  of  It 
William  Howell  might  hare  commenced  his 
aetioo  the  moment  the  land  was  purchased." 
Further  notice  of  the  cases  cited  is  un- 
necessary. There  is  none  which,  in  its  facts, 
apivoBches  man  neariy  the  present  case 
than  the  taregoing.  The  two  cases  reviewed 
deal  with  a  class  of  trusts  within  which  this, 
whatever  else  it  may  be,  does  not  fall.  If 
w«  daas  this  as  s  trust,  It  results  from  the 
agreement  or  understanding  of  the  parties, 
and  Is  therefore  what  Is  known  as  a  "re- 
•oltlng  trust."  and  ooonael  are  correct  In 
ao  distinguishing  It  But  the  trusts  con- 
itOawi  la  the  ftngolng  cases  did  not  arlae 


out  of  any  contract,  either  express  (^  im- 
plied, between  the  parties.  They  arose  fhMn 
fraud  committed  by  one  party  upon  the  oth- 
er, and  were  what  is  termed  "conBtrucUve 
trusts."  Where  a  person  clothed  with  some 
fiduciary  charact^  wrongfully  or  fraudulent- 
ly conducts  a  transaction  so  as  to  gain  an 
advantage  to  hlmsdf  over  another  person  in- 
torested,  the  law  converts  him  into  a  trustee, 
contrary  to  his  Intention,  and  against  his 
will,  and  a  constructive  tmst  arises.  Coan- 
sel's  position,  in  support  of  which  these  cas- 
es are  cited,  Is  that  the  statute  commenced 
to  run,  not  when  the  defendant  refused  to 
make  the  conveyance,  but  when,  by  reason 
of  payment  of  the  note,  the  plaintiff  had 
the  right  to  demand  it  But  when,  by  an 
analysis  of  the  cases,  we  reaoh  the  principle 
which  they  establish,  and  apply  It  to  the 
facts  before  us,  we  are  forced  to  a  directly 
contrary  conduslon.  Those  cases,  upon  their 
own  facts,  hold  that  in  order  to  set  the  stat- 
ute in  motlmi  It  was  not  necessary  that  the 
trustee  should  have  denied  or  repudiated  the 
trust;  and  the  reason  for  so  holding  was 
that  the  trustee  had  already,  by  the  very 
acts  upon  which  the  law  founds  such  a 
trust,  as  effectually  denied  and  repudiated 
It  as  it  was  possible  for  him  to  do.  Any 
furthor  denial  would  have  been  suporfluoos, 
and  could  have  added  nothing  to  that  al- 
ready existing.  The  cases  fix  the  time  when 
the  statute  commenced  to  run  as  being  the 
time  when  the  wrong  was  committed;  and 
as  the  wrong  was,  in  itsrif,  a  repudiation  of 
the  trust,  the  statute  therefore  began  at  that 
repudiation.  Let  us  apply  this  principle  to 
the  facts  as  found  hero,  and  see  where  it  will 
lead  us.  There  was  no  fraud  In  the  original 
transaction.  The  trust  grew  out  of  the  con- 
tract between  the  parties.  By  accepting  the 
deed  as  security  for  the  money  loaned,  the 
defendant  acknowledged  the  trust  He  ac- 
knowledged it  again  when  he  received  the 
money  and  surrendered  the  note.  During  the 
whole  period  between  the  Inception  of  the 
transaction  and  the  final  refusal  of  the  de- 
fendant to  execute  the  deed,  although  the 
plaintiff  was  in  possession  of  the  property, 
and  he  was  out  of  possession,  he  never,  by 
W(xd  or  act,  indicated  thav  be  claimed  any- 
thing by  virtue  of  the  deed,  inconsistent 
with  Its  character  as  a  mortgage.  He  did 
not  execute  a  raleaae,  and  deliver  it  to  the 
plaintiff.  It  is  true;  and,  until  demand  was 
made  upon  him  tot  that  purpose,  he  was 
under  no  obligation,  legal  or  moral,  to  do  so. 
EOs  acts  and  his  silence  equally  afllrmed  the 
trust  A  reconveyance  was  finally  demanded 
of  him,  and  then,  for  the  first  time,  he  at- 
tempted a  denial  and  r^udiation.  His  re- 
fusal to  make  the  deed  was  the  first  appear- 
ance ct  a  dalm  Inconsistent  with  the  tmst 
This  was  the  <Mily  wrong  in  the  history  of 
the  case  which  could  set  the  statute  in  mo- 
tion, and.  In  accordance  with  the  doctrine 
at  the  very  cases  rdled  upon  by  the  de- 
fendant, it  was  then.. and 
Jigiiizci 
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the  Ktatute  commenced  to  nm.  Not  only  are 
we  sustained  In  this  conclusion  by  the  reason- 
ing In  the  cases  referred  to,  but  the  court  in 
Howell  r.  Howell,  supra,  comes  directly  to 
our  support.  In  the  coarse  of  the  opinion; 
Dixon,  C.  J.,  says:  "It  follows  that  the 
cause  of  action  set  forth  was  barred  In  the 
lifetime  of  William  Howell,  unless,  as  counsel 
supposed,  it  was  necessary  that  there  should 
baTO  been  a  denial  of  the  trust  before  the 
statute  would  begin  to  run.  But  that  doc- 
trine is  applicable  only  to  express  or  ac- 
knowledged trusts,  where  the  trustee  had 
afterwards  repudiated  the  rights  of  the  cestui 
que  trust,  and  set  up  a  dalm  to  the  trust 
property  in  his  own  right,  and  not  to  those 
Implied  or  equitable  trusts  whidi '  spring 
from  the  originally  wrwigful  and  fraudulent 
acts  of  the  party  to  be  charged,  and  which 
were  never  recognized  or  admitted  by  him." 
Thvefore,  accepting  counsel's  theory  that 
this  was  a  trust  to  which  the  statute  would 
apply,  as  the  action  was  commenced  im- 
mediately after  the  refusal  by  the  defendant 
to  make  the  deed,  it  was  not  barred. 

But  we  are  disposed  to  rest  onr  decision 
of  the  case  upon  other  grounds.  This  is  not 
an  action  to  redeem.  The  defendant  was 
nerer  in  possession  of  the  mortgaged  prop- 
erty, applying  its  rents  and  profits  in  pay- 
ment of  the  debt,  so  as  to  make  an  account- 
ing necessary.  There  was  no  uncertainty  or 
dispute  as  to  the  amount  which  had  been 
paid,  so  as  to  require  an  ascertainment  of 
that  for  the  purposes  of  redemption.  The 
debt  had  been  fully  paid,  and  the  note  which 
evidenced  it  canceled.  The  blU  makes  no 
allegations  which  require  an  inTestigatlon 
to  ascertain  what.  If  anything,  is  still  due, 
1b  order  that  the  plaintilf,  by  payment  of 
the  balance,  may  redeem  his  property.  It 
Is  simply  a  bill  to  cancel  a  mortgage  which 
had  already  been  satisfied.  While  the  debt 
which  a  mortgage  was  given  to  secure  re- 
mains impald,  it  is  valid  and  efiBcacious  for 
the  purpose  of  the  enforcement  of  the  mort- 
gagee's remedy  against  the  mortgaged  prop- 
erty: but,  when  the  debt  is  fully  paid,  the 
mortgage  is  defunct,— It  becomes  null  and 
void;  It  Is  uadess  in  the  hands  of  the  mort- 
gagee for  any  purpose,— and,  as  long  as  it 
is  unreleased  upon  the  record.  It  remains 
a  mere  cload  upon  the  title  of  the  mort- 
gagor, to  he,  removed,  if  necessary,  in  a  prop- 
er proceeding  for  that  purpose.  The  statute 
of  limitations  contemplates  a  loss  by  one 
party,  on  account  of  his  delay,  of  some  right 
or  possession  which  inures  to  the  boieflt 
of  the  opposite  party,  so  that  what  one  loses 
the  other  gains.  Here  the  defendant  would 
gain  nothing  if  the  plalntiir's  action  were 
barred,  and  he  would  lose  nothing  if  it  were 
not  It  Is  immaterial  whether  the  effect  of 
the  mmrtgage  is  to  vest  the  legal  title  in  the 
mortgagee  or  leave  it  in  the  mortgagor.  In 
either  case,  when  the  debt  is  paid,  the  mort- 
gage is,  in  equity,  extinguished,  and  a  recon- 
veyance Is  necessary  only  for  the  purpose 


of  making  the  record  title  of  the  mmrtgagor 
complete.  We  have  no  statute  which  limits 
the  time  within  which  a  party  in  possession 
shall  proceed  to  remove  a  doud  from  his 
title,  and,  as  no  lapse  of  time  can  restore 
vitality  to  a  mortgage  which  lias  been  paid 
and  extinguished,  so  no  lapse  of  time  will 
bar  a  mortgagor  from  proceeding  to  cause 
the  fact  of  its  extinguishment  to  appear  upon 
the  record.   The  decree  will  be  affirmed. 


MADERA  V.  HOLDREOB. 

(Oonrt  of  Appeals  of  Colorado.     Nov.  27, 1893.) 

Shbripps  and  Constablbs  —  XJ-siAMrm.  SsircKs 
— Trbblb  Damages— Accrual  o»  Action — Sur- 

FIOIBNOT  or  Com-LAIIIT. 

1.  Gen.  St.  1883,  |  1868,  provides  that  if 
any  officer,  under  any  execution  or  other  pro- 
cess, shall  seize  any  exempt  property,  snch  of- 
ficer shall  be  liable  to  the  party  injore^  for 
three  times  the  valne  of  the  property  so  seized. 
BOd,  that  the  right  of  action  for  trebis  dam- 
ages does  not  accrue  immediately  on  the 
seizure  of  exempt  property,  but  that  the  officer 
had  the  right  to  return  the  property  after  de- 
mand by  the  debtor. 

2.  A  complaint  states  facta  sofficient  to 
constitute  a  cause  of  action,  without  an  alle- 
gation that  the  action  is  brought  to  recovo'  the 
statutory  penalty,  where  it  alleges  plaintiff's 
title.  Us  right  under  the  statute,  the  levy  of 
process,  his  demand  and  the  refusal  to  return, 
and  his  right  to  the  possession  of  the  prop- 
erty, and  prays  treble  damages  therefor. 

Appeal  from  district  court,  Boulder  county. 

Action  by  Ell  A.  Holdr^e  against  Shep 
Madera  for  treble  damages  for  the  seizure  of 
exempt  property.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

The  other  fa,cta  fully  appear  in  the  follow- 
ing statement  by  BISSELL,  P.  J.: 

This  suit  was  brought  against  an  officer  to 
recover  treble  damages  for  the  seizure,  under 
a  writ  of  attachment,  of  property  which  the 
alleged  debtor  claimed  was  exempt  from 
execution.  The  General  Statutes-  of  1883 
(section  1868)  provide:  "If  any  officer  or 
other  person,  by  virtue  of  any  execution  or 
other  process,  or  by  any  right  of  distress 
shall  take  or  seize  any  of  the  articles  of  prop- 
erty hereinbefore  exempted  from  levy  and 
sale  such  officer  or  person  shall  be  liable  to 
the  party  injured  for  three  times  the  value 
of  the  property  Illegally  taken  or  seized,  to 
be  recovered  by  action  of  trespass  with  costs 
of  suit"  In  February,  1802, 1.  T.  McAllister 
commenced  an  action  against  Ell  A.  Hold- 
rege  before  a  Justice  In  Boulder  county,  to 
recover  |58.05,  and  sued  out  a  writ  of  attach- 
ment in  aid  of  the  suit  The  process  was 
put  In  the  hands  of  S^ank  Metcalf,  a  con- 
stable. In  the  ordinary  way.  The  officer 
levied  the  writ  on  a  stallion  belonging  to 
Holdrege,  and  took  him  away.  At  the  time 
of  the  levy,  neither  the  officer  nor  the  de- 
fMidant  said  anything  cohcwning  the  claim 
or  right  of  exemption,  and  the  ordinary 
course  pursued  by  officers  In  the  service  of 

process  was  taken  by  Metieaifur^LStBt  the 
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property  was  taken,  the  defendant  served 
ii  iintice  on  the  officer,  claiming  the  animal 
as  :i  work  horse,  and  exempt  under  the  law. 
Witliin  a  short  time  an  attempt  was  made  to 
release  the  levy  and  return  the  property. 
Metcalf  seems  to  have  had  occasion  to  leave 
town,  and  delegated  Madera,  the  defendant 
iu  the  ultimate  suit  and  the  appellant  here, 
to  act  for  him  in  respect  of  this  matter. 
Madera  and  McAllister,  in  response  to  the 
demand,  took  the  horse  down  to  Holdrege's 
place,  and  attempted  to  redeliver  him.  They 
took  it  into  the  yard,  and  tendered  it  to  Hold- 
re^e,  who  refused  to  take  it.  Thereupon  the 
horse  was  tied  to  a  wagon  In  the  yard,  and 
Madera  teld  Holdrege  that  he  brought  him 
back  at  Metcalfs  request,  in  response  to  the 
demand.  Madera  was  also  a  constable. 
After  this  attempted  delivery,  Madera  de- 
manded of  Holdrege  that  be  turn  over  to 
bim  othor  property,  which  it  was  claimed  he 
ownod,  to  be  taken  in  satisfaction  of  the 
writ,  and  to  answer  for  the  debt;  stating 
that,  in  case  the  debtor  failed  to  do  this,  be 
would  again  levy  a  writ  on  the  animaL 
Some  doubt  Is  left  in  the  record  as  to  precI8<^■ 
ly  what  Holdrege  said  concerning  other  prop- 
erty, but,  at  all  events,  be  turned  over  none. 
Madera  thereupon  produced  a  Recond  writ  of 
attachment,  which  had  been  issued  in  the 
same  suit  of  McAllister  against  Holdrege, 
served  a  copy  on  the  defendant,  and  took  tbe 
bone.  Afterwards,  Holdrege  served  a  de- 
mand on  Madera  for  the  return  of  the  ani- 
mal, making  the  same  claim  asserted  in  the 
notice  to  Metcalf.  The  notice  was  served 
on  the  8d  of  March.  Madera  did  nothing  in 
response  to  this  notice  for  several  days,  and 
on  the  8th  of  March  the  present  suit  was  In- 
stituted. Judgment  was  entered  in  the  orig- 
inal action  of  McAllister  v.  Holdrege  on  the 
5th  of  March,  and.  on  the  7th,  an  execution 
was  issued  for  its  enforcement  Nothing 
waa  done  under  this  execution,  so  far  as  the 
proof  shows,  and,  at  all  events,  no  sale  of 
tbe  property  had  occurred,  or  other  disposi- 
tion been  made  of  it,  whAi  the  present  ac- 
tion was  brought,  and  at  the  time  of  the  sub- 
sequent occurrences,  which  will  be  stated. 
Some  time  after  the  service  of  the  notice  on 
Madera,  bat  at  what  precise  date  the  ab- 
stract does  not  show,  in  response  to  the  de- 
mand which  had  been  served  on  him,  Madera 
undertook  to  return  the  animal.  He  took 
him  down  to  Holdrege's  place,  and  tried  to 
ent»  the  yard,  and  found  the  entrance 
barred.  He  saw  Holdrege,  however,  at  that 
time,  and  told  him  what  he  had  come  for, 
and  offered  him  the  horse.  Concerning  this 
matter  there  is  no  dispute,  since  Holdrege 
himself  testifies  that  he  absolutely  refused 
to  take  it,  and  tliat  Madera  offered  It  to  him. 
and  would  Iiave  turned  it  over  had  be  not 
declined  to  receive  it  At  the  time  of  this 
last  transaction,  anotber  Richmond  appeared 
in  the  field,  armed  with  an  authority  which 
the  exemption  statute  did  not  affect  It 
Mems  that  <m  the  6th  <rf  December,  1881, 


Holdrege  had  made  a  chattel  mortgage  co 
the  First  National  Bank  of  Boulder  whicb 
covered  this  and  other  property.  The  mort- 
gage contained  the  usual  conditions,  and 
matured,  if  there  were  no  other  breach,  by 
the  lapse  of  time,  iu  May.  Like  all  other  In- 
struments of  this  description,  a  levy  of  a 
writ  ot  attachment  on  the  property  gave  the 
boldtf  the  right  to  declare  the  whole  sum 
due.  The  history  of  this  mortgage  and  its 
transfers  Is  not  clearly  stated  in  the  ab- 
stract nor  did  the  Jury  find  a^-thlng  about 
it  It  appears  that  prior  to  the  seizure  to 
be  afterwards  noted,  McAllister  bought  the 
mortgage  of  the  bank,  but  at  some  time  In- 
termediate its  enforcement  parted  with  the 
title,  and  possibly  with  all  interest  in  it,  to 
some  other  person,  and  that  title  became 
vested  in  J.  H.  Crary,  who  was  one  of  Mc- 
Allister's employes,  and  who  testified  that 
he  was  the  owner.  When  Madera  took  the 
horse  down  to  Holdrege's  place,  and  sought 
to  deliver  it  under  the  demand,  he  was  fol- 
lowed by  another  officer,  who  held  tliis  mort- 
gage, and,  when  Holdrege  refused  to  receive 
the  animal,  this  representative  of  the  mort- 
gagee took  the  property  out  of  Madera's  pos- 
session tmder  the  authority  which  the  In- 
stnuient  contained,  and  the  horse  was  sub- 
sequently sold  thereimdor.  Holdrege  at- 
tempted to  pursue  bis  rights,  and  notified 
the  parties  concerned  that  tbe  mortgage  was 
not  due,  and  that  they,  were  without  the 
right  to  sell;  contending  that  it  was  being 
used  as  an  instrument  by  McAllister  to  en- 
force the  payment, of  the  debt  by  a  claim  of 
a  breach  of  a  condition  created  by  his  own 
act,  to  wit  the  Issoe  of  the  writ  of  attach- 
ment The  cause  was  submitted  to  the  Jiuy 
under  sundry  instructions,  which  stated  gen- 
erally what  iwoperty  was  exempt  the  terms 
ot  tbe  statute,  and  the  role  concerning  the 
right  of  the  mortgagor  of  chattels  to  claim 
an  exemption.  The  court  also  instructed  the 
Jury:  "If  yon  believe  that  at  the  time  that 
the  writ  of  attachment  was  levied  in  this 
case,  that  the  defendant  In  this  suit  who 
is  the  plaintiff  here,  had  other  working  ani- 
mals besides  tbe  one  In  question,  you  are  in- 
qtructed  that  it  was  bis  duty,  within  a  rea- 
sonable time,  to  turn  over  such  animals  for 
the  satisfaction  of  the  debt  and  be  is  not 
entitled  to  claim  any  exemption  until  he 
does  so.  If  you  find  for  tbe  plaintiff,  find 
for  tliree  times  the  value  of  the  horse,  as 
shown  by  the  evldenc&"  As  usual,  the  evi- 
dence of  value  was  confiicting,  but  the  Jury 
found  a  verdict  against  tbe  officer  for  $375, 
for  which  Judgment  was  entered,  with  costs, 
and  the  case  was  appealed  to  this  court 

R.  H.  Whiteley,  for  appellant  J.  R.  Zuver 
and  H.  0.  Henderson,  for  appellee. 

BISSBLL,  P.  J.,  (after  stating  tbe  facts.) 
This  Judgment  was  evidently  entered  on  a 
misconcepticm  of  the  privilege  and  the  duty 
of  the  exemption  dalmj^i^  ^  the  authority 
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and  responsibilities  of  the  officer  under  the 
writ,  and  of  the  proper  construction  of  the 
exemption  statute.  There  is  considerable 
conflict  In  the  cases  concerning  the  duty  of 
the  claimant  with  respect  to  the  assertTon  of 
his  rights  of  exemption,  and  the  itowers  of 
the  officer  with  reference  to  the  seizure  of 
property.  So  far  as  those  questions  anse  in 
this  case,  the  particular  iH-inclple  involved 
has  been  settled  by  the  supreme  court,  and 
we  need  not  look  further  for  authority  on 
which  to  declare  the  law.  As  a  general 
proposition.  It  is. established  that  the  officer 
may  enforce  his  writ  against  whatever  prop- 
er^ he  finds  In  the  defendant's  possession, 
whether  he  be  serving  a  writ  of  attachment 
or  a  writ  of  execution,  unless  the  only  prop- 
erty which  the  defendant  has  subject  to  levy 
Is  within  the  protection  of  the  exemption 
statute.  The  earlier  case  undoubtedly  de- 
clared the  law  to  be  that  the  duty  rested 
upon  the  defendant  to  claim  the  exemption 
if  be  desired  to  Insist  on  it  The  subsequent 
decision  draws  a  distinction  between  the  cnse 
where  the  only  property  owned  by  the  de- 
fendant is  clearly  within  the  statutory  limit, 
and  a  case  where  the  defendant  has  other 
property  subject  to  levy;  the  later  decision 
holding  that,  in  the  first  Instance,  the  levy 
Is  illegal,  and,  in  the  latter,  that  the  de- 
fendant must  assert  his  rights.  Behymer  r. 
Cook,  6  Colo.  395;  Harrington  v.  Smith,  14 
Colo.  376,  23  Pac.  331.  These  authorities  do 
not  state  when  the  right  of  selection  shall  be 
exercised,  nor  when  the  claim  shall  be  made; 
but  since,  under  some  circumstances,  the 
claimant  must  make  his  selection,  the  rule 
adopted  In  those  cases  which  Impose  the  du- 
ty on  the  claimant  is  the  only  one  which  can 
be  followed.  In  general,  those  authorities 
state  that  the  selection  may  be  made,  and 
the  notice  concerning  it  may  be  given,  at 
any  time  prior  to  sale  under  the  process  by 
which  it  was  taken.  Of  course,  the  rule 
would  be  the  same  in  attachment  as  after 
Judgment,  although  in  the  former  the  right 
to  exercise  the  privilege  would  probably  con- 
tinue until  the  final  entry,  and  an  attempt 
to  sell  under  the  execution.  Thomp.  Homest. 
f  839;  Freem.  Ex'ns,  |  211  et  seq.  In  this 
case  it  Is  fairly  deduclble  from  the  record 
that  the  defendant  had  other  property  than 
the  horse  which  was  seized.  Since  this  Is 
true,  it  follows  that  the  officer  had  a 
right  to  take  the  property  Into  his  custody; 
and  it  thereupon  devolved  on  the  claim- 
ant to  assert  his  rights,  and  notify  the 
officer  that  this  particular  horse  was  se- 
lected by  blm  as  a  work-horse,  and  claimed 
as  exempt  under  the  statute.  This  the 
appellee  did,  and  his  notice  was  entirely 
regular,  and  it  became  the  duty  of  the  offi- 
cer, on  receipt  of  it,  within  a  reasonable  time 
thereafter  to  return  the  property  to  the  cus- 
tody of  the  attachment  defendant  The  im- 
portance of  this  statement  will  b«  recogniz- 
ed when  it  is  remembered  that  the  officer 
tioldlng  the  first  writ  (Metcalf)  undertook  to 


discharge  this  duty,  sent  the  horse  back,  and 
tendered  it  to  Holdrege,  who  refused  to  re- 
ceive It  No  right  of  action  could  have  ac- 
crued to  Holdrege,  as  against  Metcalf,  under 
this  state  of  facts,  for  If  the  law  cast  upuu 
him  the  duty  to  exercise  the  right  of  selec- 
tion, and  likewise  gave  to  the  officer  holding 
the  writ  the  right  to  seize  the  property,  it 
necessarily  follows  that  the  right  of  return 
must  accrue  to  the  oBlceT  upon  the  service 
of  the  notice  of  the  demand,  and  that  this 
return,  if  made  or  tendered,  would  rdieve 
him  from  liability  to  treble  damages  under 
the  statute.  Thus  far  the  case  Is  plain,  and 
seems  to  have  been  accepted,  since  no  action 
was  brought  against  Metcalf  for  an  illegal 
seiziu-e. 

The  case  Is  nearly  as  plain  under  the  facts 
which  surround  Madera's  connection  with  the 
transaction.  When  the  horse  was  returned 
and  tendered  to  Holdrege,  and  tied  to  the 
wagon  for  the  purposes  of  siurender,  'Met- 
cairs  rights  as  an  officer,  under  hla  writ 
were  gone,  and  it  was  Incxmibent  upon  Hold- 
rege to  resume  possession,  and  no  right  of 
action  had  then  accrued  to  him  for  trespass 
tar  the  taking.  At  this  point  Madera,  who 
held  the  second  writ  was  doubtless  in  error 
In  the  assertion  of  his  powers  thereunder, 
and  the  court  was  in  error  In  Its  Instruction 
on  this  subject  When  Madera  left  the  prop- 
erty with  the  defendant,  under  Metcalf's  In- 
structions, he  undertook  to  compel  Holdrege 
to  turn  out  other  property  for  the  satisfac- 
tion of  the  process  which  he  held,  and,  when 
this  was  not  done,  be  asserted  a  right  to  retake 
the  exempt  animal  Into  his  possession.  In 
this  be  was  clearly  wrong.  There  is  no 
known  principle  of  law  imder  which  an  of- 
ficer can  force  a  person  against  whom  he 
holds  a  process  to  aid  him  In  discovering 
property,  oor  can  he  use  his  process  as  a 
club  for  the  purposes  of  extracting  the  In- 
formation. If  It  happens  that,  at  the  time  he 
attempts  to  make  his  levy,  the  property 
which  he  Is  about  to  seize  is  exempt  under 
the  statute,  the  defendant  may  insist  on  his 
rights,  and  his  neglect,  or  his  refusal  even, 
to  point  out  other  property,  will  not  clothe 
the  officer  with  the  power  to  take  that  around 
which  the  statute  has  thrown  its  protecting 
arm.  It  may  be  that  this  principle  Is  not 
absolutely  universal,  and  that.  If  the  defend- 
ant had  two  horses,  and  fraudulenUy  con- 
cealed one  to  prevent  the  service  of  the  writ 
on  It,  claiming  the  other  as  exempt  by  which 
proceeding  he  would  obtain  the  benefit  of 
two  horses  in  place  of  one,  the  law  would 
uphold  the  officer  In  taking  that  which  was 
in  sight,  though  claimed  to  be  exonpt  This 
seems  to  be  the  ruling  In  the  case  of  Tates 
V.  Oransbury,  9  Colo.  323,  12  Pac.  206.  But 
the  present  case  furnishes  no  facta  to  which 
this  rule  can  be  applied.  The  court  conse- 
quentiy  erred  when  it  stated  the  law  to  he 
that  it  was  the  duty  of  the  defendant  to 
turn  over  the  other  animals  in  satlnfacdon  of 
the  claim,  and  that  he  was  without  the  right 
Jigitizcd  by 
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to  insist  upon  the  exemption  until  he  had 
performed  this  duty. 

Although  this  is  true,  no  Injury  seems  to 
have  come  to  Holdrege  by  reason  of  the  offi- 
cer's conduct,  nor  did  any  cause  of  action 
come  to  him  by  reason  of  it.  He  refused 
to  take  the  horse  when  Metcalf  returned  it. 
and  although  It  was  probably,  in  the  con- 
templation of  the  law,  in  his  possession  when 
it  entered  the  yard,  and  the  officer  transcend- 
ed his  rights  when  he  retook  it  into  his  pos- 
session, the  legal  status  of  the  paiiies  was 
settled  by  their  subsequent  proceedings. 
After  Madera  took  the  horse  away,  Holdrege 
served  a  written  demand  on  him  for  Its  re- 
turn, claiming  his  statutory  privilege.  The 
case  shows  that  after  this  demand,  though  at 
what  precise  date  cannot  be  determined,  Ma- 
dera took  the  horse  back  to  Holdrege's  place, 
and  attempted  to  reddiver  It.  He  went  to 
the  yard,  found  the  gate  closed,  and  asked 
Holdrege  to  open  it,  that  be  might  return  the 
animal.  Holdrege  declined,  and  absolTitely 
refused  to  receive  it,  and  confesses  on  the 
stand,  In  the  course  of  his  testimony,  that 
Madera  would  have  delivered  the  horse  to 
him  if  be  would  have  received  it.  Under 
these  circumstances  it  cannot  be  held  that  he 
had  a  cause  of  action  against  the  officer  for 
a  trespass  as  for  an  illegal  taking,  unless  the 
construction  of  the  statute  which  the  court 
evidmtly  adopted,  and  on  which  counsel  In- 
sist, Is  Justified  by  Its  terms.  We  do  not  so 
conclude.  The  phraseology  of  the  a«t  un- 
doubtedly is  that  "if  any  officer,"  etc.,  "shall 
take  or  seize,"  etc,  "any  of  the  articles," 
etc.  On  the  argument  It  was  seriously  in- 
sisted by  counsel  that  the  right  of  action 
for  treble  damages  under  the  act  accrues 
immediately  upon  the  taking  or  seiziu:e  bt 
prop«:ty,  and  If  it  is  not  returned,  undw  the 
exemptloner's  demiand,  before  suit  brought, 
the  status  of  the  parties  is  thereby  settled 
and  concluded.  It  was  contended  that  they 
occupied  precisely  the  same  situation  they 
would  In  the  case  of  a  seizure  of  the  prop- 
erty of  one  by  another,  and  a  refusal  to  sur- 
render on  demand,  ■  which  Is  always  proof 
of  conversion  in  the  action  of  trover.  But 
we  think  there  must  be,  in  a  case  of  this 
descriptlcHi,  something  which  is  equivalent  to 
a  conversicw  of  property  by  the  officer  to 
entitle  the  defendant  to  the  enforcement  of 
this  penalty.  To  "take  and  seize"  must  be 
held  to  include,  in  its  legal  significance,  the 
dements  of  conversion.  Mo  other  construc- 
tion would  prevent  the  most  manifest  injus- 
tice. If  the  right  of  action  for  treble  dam- 
ages accrues  Immedlatdy  upon  the  seizure  of 
exempt  property  under  process,  the  defend- 
ant could  recover  from  the  ofilcer  at  once 
three  times  Its  value,  replevy  what  had  been 
taken,  pay  his  debt,  have  money  and  the 
goods  left,  antf  be  likened  unto  the  disciples 
on  the  banks  of  the  Sea  of  Galilee,  when  they 
gathered  up  more  than  Vi  basketfols  of  frag- 
ments beyond  the  amount  of  the  original 
feast   If  it  be  the  law  that  the  duty  of  se- 


lection must,  under  some  drcumstances,  be 
discharged  by  the  claimant,  and  maj  be  ex- 
ercised at  any  time  prior  to  the  sale,  this 
construction  is  impossible.  This  right  to 
claim  the  exempt  property  draws  after  It 
a  coequal  right  to  be  enjoyed  by  the  officer 
to  return  It  on  demand.  If  the  offico:  may 
lawfully  seize  under  his  writ,  and  the  de- 
fendant may  afterwards  lawfully  assert  the 
exemption,  it  follows  that  the  right  of  re- 
turn must  come  to  the  officer  aftn-  demand 
made. 

The  appellants  attack  the  complaint  be- 
cause of  the  failure  of  the  pleader  to  In- 
sert an  allegation  that  the  action  was 
brought  to  recover  the  penalty  specified  in 
the  statute.  A  good  deal  of  stress  was  laid 
on  the  discussion  of  this  proposition,  and  coun- 
sel seem  to  consider  the  pleading  so  fatally 
defective  as  to  be  subject  to  the  criticism 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actlmi.  It  is  not  vulnera- 
ble to  this  objection.  The  pleader  aptly  and 
sufficiently  stated  all  the  facts  constituting 
his  cause  of  action,— his  title,  his  right  un- 
der the  statute,  the  levy  of  process,  his  de- 
mand, the  refusal  to  surrender,  and  all  othes 
facts  essontiai  to  show  his  right  to  the  pos- 
session of  the  property,  and  the  recovery 
of  three  times  Its  value;  and  for  this  he 
prayed.  These  allegations  were  certainly  a 
sufficient  statement  of  a  cause  of  action.  Had 
they  been  adequately  supported  by  the  testi- 
mony, this  would  hare  enabled  the  plaintiff 
to  succeed.  His  failure  to  prove  a  refusal  to 
return  the  horse  after  demand,  should  the 
same  result  be  readied  on  a  subsequent  trial, 
would  doubtless  defeat  his  recovery,  and  the 
absence  of  both  averment  and  proof  of  con- 
version would  then  become  of  first  impor- 
tance, if  the  court  should  be  called  on  to  pass 
on  the  matter  of  costs. 

In  the  statement  of  facts  preceding  the 
opinion,  we  have  recited  a  meager  history 
of  the  mortgage  under  whldi  a  third  party 
took  the  property  from  the  custody  of  Mar 
dera  after  Holdrege's  refusal  to  receive  It, 
and  under  which  it  was  subsequently  sold, 
and  applied  to  the  satisfaction  of  the  mort- 
gage debt.  Under  some  circumstances,  this 
proceeding  might  possibly  operate  as  a  de- 
fense to  the  officer  when  be  was  sued  un- 
der the  statute  for  the  Illegal  taking.  The 
matter  is  not  sufficiently  devdoped  in  the 
present  record  to  enable  us  to  speak  definite- 
ly concerning  it  It  was  not  pleaded  by  way 
of  defense,  nor  was  the  proof  about  IVsuffi- 
dently  spedflc  to  entitle  us  to  express  a  defi- 
nite conduslon  concerning  the  legal  results 
flowing  from  its  oiforcement  Counsel  have 
insisted  that  if  the  proper^  were  taken  un- 
der the  mortgage,  then  the  officer  could  not 
be  held  liable,  since  the  law  would  assume,' 
under  the  circumstances,  that  the  property 
was  in  Holdrege's  possession  when  the  xnott- 
gagee  attempted  to  oiforce  It  It  Is  insisted 
otherwise,— that  the  mortgage  really  be- 
longed to  McAllister,  the  creditor,  who  was 
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oBlng  hU  attachment  8uit  as  a  means  of  de- 
claring the  mortgage  due,  that  he  might  en- 
force it  to  the  prejudice  of  the  debtw.  In 
the  silence  of  the  record,  and  in  the  absence 
of  a  sufficient  issue  to  raise  them,  we  are 
onabte  to  pass  on  these  questions.  Probably 
the  only  possible  importance  of  any  proof 
on  this  matter  would  be  seen  in  some  appli- 
cation which  might  be  made  to  the  court 
concerning  the  imposition  of  the  costs  in  this 
suit  If,  on  the  subsequent  trial,  the  jury 
should  find  that  the  officer,  in  good  faith, 
offered  to  rettum  the  property,  and  Holdrege 
refused  to  receive  It,  then  the  law  would 
attach  to  this  proof  the  legal  effect  of  a 
waiver  of  exemption  rights,  and  the  creditor 
would  have  the  right  to  sell  the  property 
under  subsequent  Judicial  proceedings,  or  to 
take  It  and  sell  it  under  his  mortgage  securi- 
ty. .The  question  would  then  remain  whether 
this  suit  was  so  prranaturely  brought  as  to 
disentitle  the  plaintiir  to  recover  his  costs. 
The  court  will  doubtless  be  able,  on  the  sub- 
sequent investigation,  to  so  determine  these 
matters  as  to  moke  a  proper  and  equitable- 
adjustment  of  the  expenses  Incurred  in  this 
litigation:  It  has  been  referred  to  l>ecauae  In- 
sisted upon  in  argument,  and,  since  the  case 
must  go  bade  for  a  further  trial,  the  court 
has  deemed  it  wise  to  throw  out  these  sug- 
gestions for  the  guidance  of  the  court  on  the 
subsequent  hearing.  The  Judgment  is  errone- 
ous, nud  because  of  the  errors  committed  by 
the  trial  court  it  must  be  reversed,  and  the 
case  remanded  for  a  new  trial.  In  conformity 
with  thla  opinion. 


WATERS  et  al.  v.  PEOPLE. 

(Court  of  Appeals  of  Colorado.     Nov.  27, 1893.) 

Criminal  Law— Recosnizaxoe— UcrpiciEKCT. 

Gen.  St.  1883,  f  9TS,  provides  that  a 
iustice  may  commit  or  admit  to  t>ail  a  person 
brought  before  him  on  a  criminal  charge,  and 
that  the  recognizance  must  require  such  per- 
son to  api>ear  in  court,  and  at  a  time  therein 
specified.  Beld,  that  the  recognizance  must 
state  the  charge  on  which  the  accused  is  held. 

Appeal  from  district  court,  San  Miguel 
county. 

Action  by  the  people  of  the  state  of  Colo- 
rado against  J.  H.  Ernest  Waters  and  Georgn 
L.  Fisher  to  recover  on  a  recognizance  en- 
tered into  by  defendants  as  sureties  for 
Thomas  Moffitt  There  was  Judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

W.  H.  Oabbert,  for  appellants.  Hogg  & 
Fitzgarrald,  for  the  People. 

THOMSON,  J.  This  la  an  action  on  a 
criminal  recognizance  for  the  appearance  of 
Thomas  Moffitt  before  the  district  court  of 
San  Miguel  county  on  the  first  day  of  its 
October  torm,  1886.  The  recognizance, 
which  la  set  forth  In  full  in  the  complaint. 
Is  In  the  following  words:  "State  of  Colo- 
rado, San  Miguel  county— as.     Tliis  day  per- 


sonally appeared  hetan  the  undersigned. 
Albert  Holmes,  a  Justice  of  the  peace  in 
and  for  said  coimty,  Thomas  Moffitt,  J.  H. 
E.  Waters,  and  George  Fisher,  and  Jointly 
and  severally  admowledged  themselves  to 
owe  and  l)e  indebted  imto  the  people  of  the 
state  of  Colorado  in  the  sum  of  fifteen 
hundred  dollars,  to  be  levied  of  their  goods 
and  chattels,  lands  and  tenements,  if  de- 
fault be  made  in  the  premises  and  condi- 
tions following,  to  wit:  Whereas,  the  above- 
bounden  Thomas  Moffitt,  on  the  24tb  day 
of  September,  1886,  was  examined  by  and 
betote  Albert  Holmes,  a  Justice  of  the  peaeo 
in  and  for  the  county  aforesaid,  on  a  charge 
preferred  against  him  for  brealdng  and  re- 
moving from  the  Sheridan  mine  certain  ores, 
the  property  of  Nicholas,  Sewell  &  Co.,  and 
upon  defendant  waiving  examhiation  It  was 
adjudged  and  required  by  the  said  Justice 
to  give  bonds,  as  required  by  the  statute 
in  such  case  made  and  provided,  for  his  ap- 
pearance to  answer  said  charges.  Now,  tlie 
condition  of  this  recognizance  Is  sudi  tltat 
if  the  above-bounden  Thomas  Moffitt  sliaU 
personally  be  and  appear  before  the  district 
court  of  the  said  coimty  of  San  Miguel  on  tlie 
first  day  of  the  next  term  to  be  holden  in  tbe 
courthouse  In  Telluride,  on  October  11,  A.  X>. 
1886,  and  from  day  to  day  thereafter  until  dis- 
charged by  order  of  said  court,  then  and 
there  to  answer  to  the  said  people  of  the 
state  of  Colorado  on  said  charge  of  break- 
ing and  removing  ore  as  aforesaid,  and  abido 
the  order  and  Judgment  of  said  court,  and 
not  depart  the  same  without  leave,  then, 
and  In  that  case,  this  recognizance  to  be- 
come void;  otherwise  to  be  and  remain  In 
full  force  and  virtue.  As  witness  our  hands 
and  seals  this  24th  day  of  September,  A. 
D.  1886.  Thomas  Moffitt  [Seal.]  J.  H.  Er- 
nest Waters.  [SeaL]  George  L.  Fisher. 
[Seal.]" 

The  only  question  to  be  determined  arises 
upon  demurrer  to  the  complaint  The  ob- 
jection made  to  the  recognizance  is  that  it 
does  not  specify  any  offense  upon  which  a 
criminal  prosecution  can  be  based,  and  is 
therefore  void.  The  determination  of  tbis 
question  disposes  of  all  the  err(H«  assigned. 
Is  it  essential  to  the  validity  of  a  criminal 
recognizance  that  It  should  state  the  charge 
upon  which  the  party  accused  Is  held?  Tbe 
following  are  our  statutory  provisions  upon 
that  subject:  "It  shall  be  lawful  for  any  of 
the  aforenamed  Judges  or  Justices  of  the  peace, 
upon  oath  or  affirmation  being  made  before 
him,  that  any  person  or  persons  have  com- 
mitted any  criminal  offense  in  this  state,  <ye 
that  a  criminal  offense  has  been  committed, 
and  that  the  witness  or  witnesses  have  Just 
and  reasonable  grounds  to  suspect  that  such 
person  or  persons  have  ccmiqitted  the  same, 
to  Issue  his  warrant  under  his  hand,  com- 
manding the  officer  or  person  charged  with 
the  execution  thereof,  to  arrest  the  person  or 
persons  so  charged,  and  bring  him,  her  or 
them  before  the  officer  issuing  such  warrant. 
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or  in  case  of  hla  absence,  before  any  other 
Judge  or  Justice  of  the  peace;  the  said  judge 
or  Justice  of  the  peace,  before  whom  any  per- 
son shall  be  brought  in  pursuance  of  such 
warrant,  or  shall  be  brought  without  war- 
rant, and  charged  with  any  criminal  offense, 
before  he  shall  commit  such  prisoner  to  Jail, 
admit  to  bail  or  discharge  him  or  her  from 
custody,  shall  Inquire  into  the  truth  or  proba- 
bility of  the  charge  exhibited  against  such 
prisoner  or  prisoners,  by  the  oath  of  all  the 
witnesses  atteuding;  :.nd  shall,  upon  con- 
sideration of  the  facts  and  circumstances 
then  proved,  either  commit  such  person  or 
persons  so  charged,  to  Jail,  admit  him  or 
them  to  bail  or  discharfje  him  or  them  from 
custody.  •  *  •  All  recognizances  taken  in 
pursuance  of  this  section  shiia  require  the 
accused  to  appear  at  and  on  the  first  day  of 
the  next  district  court,  or  if  the  court  be 
tben  Bitting,  on  some  day  of  the  term  to 
be  therein  designated."  Oen.  St  1^,  { 
978.  A»  will  be  seen,  no  form  of  recog- 
nizance is  prescribed.  The  only  condition  re- 
quired Is  that  the  accused  appear  In  court 
at  a  time  specified;  so  that  we  are  remitted 
In  the  discussion  of  the  question  to  general 
principles.  In  State  v.  Randolph,  22  Mo. 
474,  the  bond  was  very  similar  to  the  one 
before  us;  the  only  difference  being  that  In 
that  case  the  charge  was  contained  In  the 
condition,  instead  of  the  body,  of  the  obliga- 
tion. By  the  terms  of  that  recognizance, 
Robert  D.  Randolph  and  Robert  Randolph 
acknowledged  themselves  to  owe  to  the  state 
of  Missouri  $250  each  If  they  should  fall  in 
the  condition  underwritten.  The  condition 
was  that  If  Rob^t  D.  Randolph  should  per- 
sonally appear  at  the  circuit  court  of  Calla- 
way county  on  the  first  day  of  Its  next  term, 
to  answer  an  Indictment  to  be  preferred 
against  him  for  assault,  etc.,  whereof  he  was 
charged,  and  not  depart  the  same  without 
leave,  the  recognizance  to  be  void;  otherwise 
to  tie  In  force.  It  was  objected  there,  as 
here,  that  the  recognizance  was  invalid,  be- 
cause It  did  not  charge  the  principal  obligor 
with  any  offense  known  to  the  law.  The 
court  In  discussing  the  question  raised, 
quotes  from  Serjeant  Hawkins,  (Pleas  of  the 
Crown.)  as  follows:  "If  persons  be  bound  by 
a  recognizance  that  J.  S.  shall  appear  in  the 
K.  B.,  in  such  a  term,  to  answer  such  ap  in- 
f(a>mation  against  him,  and  not  d^art  till 
be  Shan  be  discharged  by  the  court,  and 
afterwards  the  attorney  general  enter  a  nolle 
prosequi  as  to  that  Information,  and  exhibit 
another,  upon  which  the  defendant  is  con- 
victed, and  he  refuses  to  appear  in  court 
after  persoiml  notice,  the  reco^ilzance  is  for- 
feited; for,  l>elng  express  that  the  party  shall 
not  depart  tlU  he  be  discharged  by  the  court 
it  cannot  be  satisfied  unless  he  be  forthcom- 
ing and  ready  to  answer  any  other  Informa- 
tion exhibited  against  him  while  he  con- 
tinued undischarged."  Reasoning  from  this, 
the  court  reaches  the  conclusion  that  a  re- 
oognisanoe  Is  good  without  specifying  any 


charge,  and  that,  If  it  attempts  to  describe  a 
charge,  and  the  one  stated  does  not  consti- 
tute an  offense,  the  words  descriptive  of  the 
charge  may  be  disregaixlcd;  thus  making  the 
instrument  a  recognizance  to  answer  gen- 
erally to  any  Indictment  against  the  party, 
on  account  of  the  Insertion  in  it  of  the  words 
"not  to  depart,"  etc.  We  do  not  think  the 
citation  quoted  warranted  the  court  In  this 
conclusion.  The  language  of  Hawkins  plain- 
ly contemplates  the  insertion  In  the  bond  of 
a  particular  charge,  to  wLlch  the  party  must 
appear  and  answer;  although  it  Is  further 
stated  that  if  a  nolle  prosequi  be  entered  as 
to  that,  the  conditions  of  the  obligation 
are  still  unsatisfied,  unless  the  party  be 
forthcoming  to  answer  any  other  informa- 
tion exhibited  against  him  while  he  re- 
mains undischarged.  This,  in  our  estima- 
tion. Impairs  the  value  of  the  case  as 
an  authority.  Opposed  to  the  doctrine  of 
State  V.  Randolph  is  an  array  of  decisions 
holding  that  the  authority  to  take  a  recog- 
nizance should  plainly  appear  upon  its  face 
by  a  specification  .of  the  charge  which  is 
made  against  the  party,  and  that,  without 
such  specification,  the  recognizance  is  void. 
Com.  V.  Downey,  9  Mass.  620;  Com.  v.  Dag- 
gett 16  Mass.  447;  Goodwin  v.  Governor,  1 
Stew.  &  P.  465;  People  v.  Sloper,  1  Idaho, 
158;  State  v.  Porno,  14  La.  Ann.  450;  Nichol- 
son V.  State,  2  Ga.  363.  See,  also,  Archb.  Crim. 
Pr.  &  PI.  (8th  Ed.)  180,190.  The  sole  au- 
thority possessed  by  a  Justice  to  hold  a  party 
to  bail  for  his  appearance  In  a  court  of  crim- 
inal Juiisdlctiou  is  contained  In  section  078 
of  the  General  Statutes,  which  we  have 
quoted.  That  section  prescribes  certain  con- 
ditions upon  which  a  recognizance  may  be 
required.  Among  these  is  a  preceding 
charge  of  a  criminal  offense  against  the  per- 
son held.  Without  such  charge  the  Justice 
has  no  Jurisdiction  to  exact  or  take  a  recot;- 
nlzance,  and  a  recognizance  so  taken  is  void. 
A  recognizance  Is  an  instrument  which  must 
be  complete  within  Itself;  and  It  must  there- 
fore appear  upon  Its  face  that  the  Justice  has 
authority  to  require  it  As  that  authority 
grows  out  oC  a  criminal  charge,  It  follows 
that  the  charge  must  be  recited  In  the  re- 
cognizance. It  need  not  be  set  out  with  the 
same  technical  particularity  required  In  an 
indictment,  but  the  words  used  must  import 
a  violation  of  a  criminal  law.  The  Instru- 
ment before  us  recites  a  charge  of  "breaking 
and  removing  from  the  Sheridan  mine  cer- 
tain ores,  the  property  of  Nicholas,  Sewell 
&  Co."  Manifestly,  this  Is  not  a  charge  of  a 
criminal  offense,  or  one,  even,  from  which  a 
criminal  offense  can  be  Implied.  The  ore 
may  have  been  rightftilly  broken  and  re- 
moved by  Mofiltt  as  employe  of  the  owners, 
or  under  claim  of  ownership  In  the  mine,  and 
while  im  its  possession.  Certainly  there  Is 
no  presumption  of  criminal  Intent  in  the  acts 
charged,  nor  are  they  Indictable.  The  Jus- 
tice bad  no  authority  of  law  to  hold  him  to 
ball  for  his  appearance  to  answer  a  cluirg« 
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Bke  this,  and,  as  the  want  of  authority  ap- 
pears upon  the  face  of  the  Instrument,  It  is 
void.  The  demurrer  was  overruled,  and 
Judgment  entered  agnlnat  the  obligors,  where- 
as It  should  have  been  sustained.  The  Judg- 
ment win  therefore  be  reversed. 


MOUAT  et  al.  t.  WOOD. 
(Court  of  Appeals  of  Colorado.     Nor.  27, 1893.) 

TrOTBB  AXD    COKTEBSION— ETIDSHOS  —  MSASCBE 

OF  Oamaois. 

1.  In  an  action  for  the  value  of  goods  con- 
sigued  for  sale  to  defendant  commission  com- 
pany, and  received  and  converted  by  it,  an  in- 
ventory of  plaintiff's  goods  in  defendant's  hands 
remaining  unsold,  furnished  plaintiff  by  defend- 
ant's manager  shortly  before  the  conversion, 
is  competent  to  prove  the  amount  of  plaintiff's 
goods  defendant  had  on  hand  at  the  date  of 
the  inventory. 

2.  Where  plaintiff  consi^ed  goods  to  de- 
fendant for  sale  on  commission,  and  thereafter 
defendant  converted  all  the  goods  in  its  pos- 
session, plaintiff  is  entitled  to  recover  the 
total  value  of  the  goods  received  from  him  by 
defendant,  in  the  absence  of  tvoof  by  the  lat- 
ter that  it  had  disposed  of  part  of  the  goods 
under  its  agency,  and  accounted  to  plaintiff  for 
the  proceeds. 

3.  The  admission  of  incompetent  evidence 
is  harmless  error  where  there  Is  other  evi- 
dence sufficient  to  sustain  the  verdict. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Thomas  Wood  against  John 
Mouat  and  another  for  the  value  of  goods 
converted  by  defendants.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

R.  H.  GUmore  and  Doud  &  Fowler,  for  ap- 
pdlants.  Stuart  Bros,  &  Andrews,  0.  P. 
Evans,  and  £.  B.  £dmonds,  for  appellee. 

BISSELIi,  P.  This  record  presents  but  one 
question.  It  is  based  solely  on  the  alleged 
error  of  the  court  in  admitting  certain  testi- 
mony tending  to  support  the  plaintiff's  r*> 
covery.  During  the  year  1890,  Thomas  Wood 
was  a  wholesale  dealer  in  teas,  coffees,  and 
spices,  doing  business  under  the  name  of 
Thomas  Wood  &  Co.  in  the  c^ty  of  Boston. 
In  the  early  part  of  the  year  W.  S.  Spencw 
had  been  his  representative  in  Colorado,  un- 
der an  arrangement  which  authorized  him 
to  solicit  and  receive  orders  for  the  goods 
dealt  in  by  Wood  &  Co.,  which  were  filled 
by  that  concern  when  the  transaction  proved 
satisfactory.  During  the  time  Spencer  was 
acting  as  Wood's  agent  he  had  stored  the 
goods  with  the  J.  M.  Clark  Commission  Com- 
pany. In  July,  Spencer  entered  the  grocery 
department  of  this  company,  and  noticed 
Wood  of  the  change  In  his  business,  and 
recommended  that  house  as  his  successor 
for  the  sale  and  distribution  of  the  goods 
handled  by  Mr.  Wood.  In  the  letters  from 
Spencer  there  was  some  change  suggested 
in  the  terms  of  the  agency,  but  these  simply 
concerned  the  question  of  storage,  which 
need  not  be  otherwise  referred  to.    Later  in 


the  negotiations,  before  tb*  arrangeni<-nt 
with  the  commission  company  was  com- 
pleted, Spenc«:  wrote  several  letters  to 
Thomas  Wood  &  Go.  on  behalf  of  the  com 
mission  house.  After  this  transfer  oC  agency 
the  transactions  between  the  two  coacana 
were  somewhat  numerous;  goods  were 
shipped  and  sold,  remittances  made,  oom- 
mlsslona  allowed,  and  the  business  t>etween 
the  houses  was  carried  on  in  the  usual  way. 
On  the  Ist  of  December  the  conunissloo 
house  wrote  a  letter  to  Wood  &  Co.,  of  Bos- 
ton, and  inclosed  an  InventtKy  or  statement 
of  the  goods  on  hand  and  unsold  at  that  datei 
The  letter  was  written  on  behalf  of  the  com- 
pany by  Mr.  Spencer,  and  was  signed  at  the 
end  by  J.  M.  Qark  as  manager,  apparently 
to  authenticate  It  This  letter  is  one  of  thv 
principal  subjects  of  objection,  and  it  will 
be  referred  to  again.  The  company  became 
embarrassed  later,  and  on  the  23d  or  the  21th 
day  of  January  sold  in  a  lump  all  the  goods 
which  they  had  in  their  place  to  John  Martin 
for  the  sum  of  $8,000.  The  price  was  not 
paid  in  cash,  but  Martin  gave  his  notes  fcx- 
the  consideration.  These  notes  ware  turned 
over  to  the  North  Dmver  Bank,  and  when 
they  were  collected  the  proceeds  were  ap- 
plied pro  tanto  to  the  satisfaction  of  an  In- 
debtedness of  about  $25,000,  which  the  com- 
mission company  owed  the  bank.  No  ref- 
wence  will  be  made  to  the  connection  of  the 
appellants.  Mount  and  Goss,  with  the  trans- 
action, further  than  to  say  that  they  w«v 
directors  of  the  company,  and  made  the  sale 
to  ^lartln;  and  it  is  conceded  by  counad  that 
their  connection  with  the  transaction  was 
such  that  they  were  liable  to  Wood  &  Go. 
for  the  value  of  so  much  of  the  goods  as 
could  be  traced  to  this  sale,  and  be  shown 
to  have  been  transferred  to  Martin.  On  the 
27th  of  January  the  concern  made  an  assign- 
ment to  Mr.  Martin,  and  he  went  Into  pos- 
session of  the  remnant,  which  only  consisted 
of  counters  and  cases  and  the  otha*  para- 
phernalia of  a  commission  house.  It  was 
in  evidence  that  some  direction  had  been  re- 
ceived by  the  commission  company  from 
Wood  to  reship  his  goods,  so  far  as  they 
were  unsold,  via  Galveston  to  Boston.  After 
the  receipt  of  this  order  the  company  boxed 
and  crated  all  cm:  a  portion  of  them,  and 
marked  them  with  the  address  of  Thomas 
Wo()d  &  Co.,  Boston,  via  the  Morgan  Line 
steamers,  Galveston.  This  Is  stated  simply 
for  the  purpose  of  showing  that  it  came  to 
the  knowledge  of  the  defendants,  as  well  as 
to  the  knowledge  of  the  purchaser,  that  the 
goods  were  not  the  property  of  the  commis- 
sion company,  but  that  title  was  In  the  orig- 
inal vendor.  Wood  &  Co.,  of  Boston.  The 
transactions  between  Wood  &  Co.  and  the 
Clark  Commission  Company  from  the  Ist 
of  December  to  the  time  of  their  assignment 
were  shown  by  Wood  himself,  who  was  on 
the  stand,  and  the  debits  and  credits  of  the 
account  reduced  the  claim  so  that  If  the  re- 
covery were  based  on  the|amount  and  value 
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taqfnued  In  the  Inventory  the  Jndgment 
would  be  about  12,900;  and  this  was  the  ver- 
dict <rf  the  Jviry.  In  support  of  his  conten- 
tion that  the  Inventory  was  correct,  Wood 
produced  on  the  trial,  and  offered  in  evi- 
dence, transcripts  of  his  books.  These  tran- 
scripts were  enormously  large  exhibits,  and 
covered  a  multitude  of  transactions.  The 
items  of  the  sales  were  very  small,  the  padc- 
ages  numerous,  and  the  entries  consequent- 
ly very  extensive  The  appellants  objected 
to  this  proof,  and  now  insist  that  the  books 
themselves  were  the  only  legitimate  testi- 
mony which  could  be  offered  in  support  of 
the  inventory. 

This  somewhat  lengtfiy  statement  sjrves  to 
emphasize  the  only  question  on  which  coun- 
eei  insist.  It  is  conceded  that,  to  the  extent 
of  some  sixteen  hundred  and  odd  dollars,  the 
verdict  is  Just,  and  the  plaintiffs  entitled 
to  recover.  It  is  their  contention,  however, 
that  as  to  the  balance  of  the  judgment  it 
ought  to  be  reversed,  because  there  is  not  suf- 
ficient competent  testimony  to  support  it.  The 
appellants  further  insist  that,  even  though 
there  was  competent  testimony  offered, 
which  might  possibly  support  the  finding,  the 
error  which  ths  court  committed  in  permit- 
ting the  Introduction  of  Exhibits  L  and  M 
uujjht  to  reverse  the  case,  since  it  cannot 
be  determined  on  what  basis  the  Jnry  ren- 
dered their  rardlct.  We  cannot  agree  with 
counsel  in  any  of  their  positions.  We  are 
clearly  of  the  opinion  tliat  the  inventory  of 
December  1,  1890,  was  sufficiently  authen- 
ticated to  m&ke  it  competent  testimony 
agaiust  the  defendants,  and  that  their  ob- 
jection to  its  Introducticu  was  neither  aptly 
expressed  nor  properly  taken  to  support 
their  position.  It  is  very  clear  that  the  3V- 
idence  demonstrated  tlmt  J.  M.  Clark  was 
the  manager  of  the  commission  companj'.  It 
was  like  wis  3  well  established  that  Wood  & 
Cio.'s  antecedent  agent,  Spencer,  had  entered 
the  employ  of  the  commission  house,  and 
on  its  behalf  transacted  business  with  the 
wholesale  dealer  in  Boston.  The  letters  and 
communications  between  Wood  &  Co.  and 
the  J.  M.  Clark  Commission  Company  were 
sufficiently  proven  and  identified  to  entitle 
them  to  be  offered,  and  the  genarol  objection 
tliat  these  letters  were  immaterial  and  irrele- 
vant was  not  enough  to  exclude  tham  from 
the  consideration  of  the  Jury.  When  the 
letter  was  offered  which  contained  the  in- 
ventory of  December  1st,  purporting  to  bs 
signed  by  the  J.  M.  Clark  Commission  Com- 
pany, through  its  agent,  Spencer,  and  ver- 
ified by  the  signature  of  J.  M.  Clark,  the 
manager  of  the  company,  it  was  sufficiently 
identified,  under  the  testimony,  to  entitle  it 
to  be  offered  in  evidence  when  the  only  ob- 
jection to  its  introduction  was  based  upon 
its  immateriality  and  irrelevancy.  It  is  dif- 
pcult  to  conceive  of  any  better  proof  of  ths 
quantity  of  goods  in  the  possession  of  a 
house  than  the  inventory  furnished  by  its 
manager  to  the  vendor  of  the  property.   It  la 


insisted  (m  this  appeal  that  thera  was  no 
proof  that  J.  M.  Clark  was  the  manager  of 
the  company,  or  that  the  signature  is  Clark's. 
We  deem 'it  well  established  by  the  evidence 
that  Clark  was  the  direct  head  and  business 
manager  of  the  commisslcm  company,  and 
possessed  of  full  authority  to  manage  its  con- 
cerns to  such  an  extent  that  any  transaction 
entered  Into  between  him  and  a  third  party 
would  bind  that  cori>oration.  Since  this  is 
established,  it  follows  that  the  inventory  was 
competent  evidence,  unless  it  was  essential 
to  prove  Clark's  signature  to  the  paper  pro- 
duced. If  the  genuineness  of  the  autograph 
were  questioned,  the  contention  might  be 
well  based.  No  snch  objection  was  offered, 
and  it  was  simply  contended  that  the  inven- 
tory was  imm-iterial,  and  Incompetent  for 
the  purpose  for  which  it  was  offered,  to  wit, 
to  show  what  goods  the  commission  company 
had  received  from  Wood,  and  had  on  hand 
at  the  date  specified.  We  conceive  it  to  be 
entirely  competent  and  exceedingly  satisfac- 
tory proof,  and  that  the  objection  now  h»- 
slsted  upon  is  entirely  unavailable.  As  we 
havs  already  stated,  the  plaintiffs  attempt- 
ed to  support  thia  proof  by  the  production 
of  the  Exhibits  L  and  M,  which  were  tran- 
scripts of  Wood's  books,  showing  the  ship- 
ment of  the  goods.  It  Is  Insisted  by  tlie 
appellants  that  these  exhibits  were  not  ad- 
missible, and  that  the  Iwoks  themselves 
were  the  only  evidence  which  the  plaintiff 
had  a  right  to  offer  In  support  of  his  com- 
plaint It  may  be  conceded  that  this  is  a. 
debatable  question,  and  one  perhaps  not  sat- 
isfactorily settled  by  the  authorities.  This 
arises  principally  trom  the  fact  that  the  rec- 
ord does  not  disclose  whether  this  case  was 
brought  within  the  rule  laid  down  in  t 
Greenleaf  on  Evldtace,  (section  93,)  which 
permits  the  compilations  to  be  offered  where 
they  are  the  result  of  voluminous  facts,  or 
the  inspection  of  many  books  and  papers, 
which  could  not  be  conveniently  examined 
in  court.  In  a  case  like  the  present,  where 
a  foreign  vendor  brings  his  action  to  recover 
from  a  commission  company  the  value  of 
goods  which  they  have  received  and  admit 
to  have  converted,  the  rule  concerning  the 
production  of  books  ought  to  t>e  so  far  re- 
laxed as  to  permit  fahrly  verified  compila- 
tions wherever  the  accounts  and  the  books 
are  numerous,  and  the  expense  and  incon- 
venience attending  their  production  so  great 
as  to  furnish  very  cogent  reasons  for  the  ap- 
plication of  the  rule.  We  do  not  decide  that 
precise  question  here,  since  we  find  in  the 
record  sufficient  testimony  to  support  the 
verdict  regardless  of  this  proof.  It  is  Im- 
possible to  see  that  the  introduction  of  these 
exhibits,  if  they  could  not  be  legitimately  re- 
ceived under  the  rule,  operated  to  the  preju- 
dice of  the  appellants  to  the  extent  which 
authorizes  them  to  insist  on  a  reversal  of  the 
judgment  Without  them,  there  is  enough 
in  the  record  to  warrant  the  verdict,  and  it 
cannot    be    disturbed   on   this  account     It 
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transpired  during  the  trial  that  these  goods 
which  the  commission  company  held  for  dis- 
position were  Included  in  the  sale  to  Martin, 
and  that  the  commission  company  and  the 
vendee,  Martin,  as  well  as  these  appellants, 
well  knew  that  the  goods  were  held  by  the 
company  for  sale  on  commission,  and  that 
the  company  had  no  title  to  them  otherwise. 
It  was  likewise  shown  that  the  purchase 
price  was  devoted  to  the  liquidation  of  the 
debts  of  the  company,  and  it  is  consequently 
very  properly  conceded  by  counsel  that  Wood 
&  Co.  were  entitled  to  recover  from  the  ap- 
pellants the  value  of  the  goods  which  they 
t&us  transferred.  The  proofs  furnished  by 
the  inventory,  and  the  history  of  the  subse- 
quent transactions  as  testified  to  by  Mr. 
Wood,  established  the  liability  to  be  sub- 
stantially as  found  by  the  Jury.  The  defend- 
ants, however,  ofTered  evidence  which  tended 
to  show  that  some  of  the  cans  and  packages 
which  were  turned  over  by  the  company  to 
Martin  had  been  broken,  and  some  of  the 
contents  disposed  of,  prior  to  their  transfer. 
The  appellants  now  insist  that  It  is  incum- 
t>ent  on  the  pl.iintlff  to  show  just  bow  much 
went  into  the  hands  of  Martin  by  reason  of 
this  sale,  and  that  without  such  proof  his 
right  to  recover  cannot  be  measured  by  the 
inventory  as  modified  by  the  proof  of  the 
subsequent  transactions  between  the  parties. 
We  do  not  so  think.  When  it  is  conceded, 
as  it  must  be,  that  the  goods  mentioned  in 
the  inventory  were  shipped  to  the  commis- 
sion bouse,  and  that  those  goods,  in  so  far 
as  the  evidence  was  obtainable  by  the  ven- 
dor, were  sold  by  the  company  to  Martin, 
the  measure  of  the  recovery  must  \mdoubted- 
ly  be  the  value  of  these  goods,  subject,  of 
course,  to  any  reduction  which  the  defend- 
ants may  establish.  The  burden  of  showing 
the  diminution  in  value  was  with  the  defend- 
ants. The  case  seems  to  come  very  fairly 
within  the  principle  laid  down  in  the  well- 
considered  opinion  of  Mr.  Commissioner  Ma- 
con in  the  case  of  Little  Pittsbui-R  Con. 
Mln.  Co.  V.  Uttle  Chief  Con.  Mln.  Co.,  11 
Colo.  223,  17  Pac  760.  This  case  clearly 
holds  that  where  the  proof  la  within  the 
knowledge  and  control  of  the  wrongdoer,  the 
burden  Is  on  him  to  reduce  the  recovery  by 
showing  the  extent  of  his  own  wrong.  One 
of  the  appellants  (Ooss)  testtQed  that  be  was 
president  of  the  company,  and  knew  tliat  a 
large  portion  of  these  goods  which  were  sold 
by  the  company  to  Martin  were  held  by  the 
J.  M.  Clark  Commission  Company,  to  be  sold 
on  commission;  and  that  that  concern  had 
no  title  to  that  property.  He  testifies  that 
he  was  advised  that  the  goods  of  Wood  & 
Co.,  of  Boston,  were  Included  in  the  sale,  and 
he  knew  that  those  goods  which  had  been 
packed  for  transshipment  to  Boston  were 
delivered  to  Martin,  and  that  the  company, 
of  which  he  was  the  president,  got  the  pro- 
ceeds of  the  sale.  Under  these  circum- 
stances, it  la  no  breach  of  any  well-«ettled 
mle  of  evidence  or  of  law  which  permits  the 


vendor  to  recover  the  full  value  of  all  the 

goods  which  he  could  trace  Into  the  hands  of 
the  commission  house,  and  to  recover  upon 
the  basis  that  the  packages  were  unbroken 
and  full,  unless  that  house  by  satisfactory 
and  competent  proof  showed  that  they  had 
disposed  of  a  portion  of  the  goods  under  their 
agency,  and  had  either  remitted  the  proceeds 
thereof,  or  had  sent  to  the  vendor  the  ac- 
counts against  the  people  who  purchased 
from  them.  It  was  the  duty  of  the  commis- 
sion house  to  keep  strict  account  of  all  the 
goods,  and  it  should  have  been  entirely  with- 
in their  power  to  make  complete  and  satis- 
factory proof  as  to  every  package  and  every 
pound  which  passed  out  of  their  possession. 
Failing  In  this,  that  company  Is  properly 
chargeable  with  the  full  value  of  what  they 
got  The  appellants  who  participated  in  the 
sale  to  Martin,  being  the  president  and  di- 
rectors of  the  company,  have  no  greater 
rights  in  the  premises  than  what  Inured  to- 
the  house  Itself.  We  discover  no  errors  In 
the  record  which  require  that  the  case  should 
be  reversed,  and  It  will  accordingly  l>e  af- 
firmed. 


TAYLOR  V.  DERRY. 
(Court  of  Appeals  of  Colorado.     Nov.  27, 1S03.)- 
Bill  or  Exceptions— Tims  of  Filing— Eztek- 

8ION  WITHODT  NOTICE. 

Under  Civil  Code,  {  372,  requiring  writ- 
ten notice  of  ail  motions  except  those  made 
during  trial,  if  a  motion  to  extend  defendant'^ 
time  for  filing  bill  of  exceptions  be  granted  ex 
parte  without  notice,  the  bill  filed  within  suc-h 
extended  time  will  not  he  considered  in  the 
appellate  court,  though  no  motion  to  vacate 
the  order  baa  been  made  bdow. 

Appeal  from  Arapahoe  county  court. 

Action  by  William  Derry  against  Charles 
EL  Taylor  and  wife.  From  a  judgment  for 
plaintiff,  Charles  E.  Taylor  appeals.  Af- 
firmed. 

Coe  &  Carpenter,  for  appellant  William- 
R.  Barbour  and   WlUlam  M.  Magnire,   for 

appellee. 

THOMSON,  J.  On  the  18th  day  of  May, 
1892,  William  Derry,  plaintiff  below,  recov- 
ered judgment  against  the  defendant,  Charles 
B.  Taylor,  for  $105.  On  the  same  day  de- 
fendant prayed  an  appeal  to  this  court 
wliich  was  allowed,  and  80  days  given  him 
within  which  to  prepare  and  tender  his  bill 
of  exceptions.  On  the  8th  day  of  July,  1892, 
upon  defendant's  motion,  the  court  made  an 
order  extending  this  time  30  additional 
days.  It  appears  from  the  record  that  no  no- 
tice of  the  motion  was  given  to  the  plaintiff 
or  his  attorney,  and  that  the  order  was  made 
ex  parte.  Section  372  of  the  Civil  Code  pro- 
vides that  written  notice  of  motions  shall' 
be  required  in  all  cases  except  those  made 
during  the  progress  of  a  trial  The  sec- 
Uons  following  fix  the  time  of  notice  be- 
fore the  hearing,  and  preaeribe  ^e  manner 
igitized  by  VjOOQ 
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ot  ita  serrloe.  These  Oode  reauirements  are 
Jurisdictional.  Except  apon  proper  notice, 
the  court  was  without  power  to  make  the  or- 
der; and,  having  been  made  ex  parte,  It  is 
void.  Mallan  v.  Hlgenbotham,  10  Colo.  264, 
15  Pac.  352;  Nevltt  v.  Crow,  1  Colo.  App. 
453,  29  Pac.  749.  The  bill  of  exceptions  was 
not  tendered  until  the  8th  day  of  August, 
1S92,  long  after  the  expiration  of  the  time 
originally  allowed  for  that  purpose.  The  or- 
der, being  void,  did  not  operate  to  extend  the 
time;  and  the  bill  of  exceptions  Is  there- 
fore improperly  in  the  record.  A  motion  In 
the  court  below  to  vacate  the  order  was  un- 
necessary. A  Jurisdictional  question  may  be 
raised  for  the  first  time  In  the  appellate 
court.  The  case  was  commenced  before  a 
Justice  of  the  peace.  There  are  no  written 
pleadings  to  apprise  as  of  the  nature  of  the 
plaintUTs  demand.  The  bill  of  exceptions 
cannot  be  considered;  and  as,  therefore, 
none  of  the  evidence  in  the  case  Is  before 
ns.  we  are  bound  by  the  presumption  that 
the  Judgment  is  correct,  and  It  is  accord- 
ingly affirmed. 


DOUGAN  T.  ABBOTl-  et  «1. 
(Supreme  Court  of  Washington.    Dec.  13, 
1893.) 
Appbai/— RsviBW— Wbioht  of  Evipbxcb. 
In  an  action  on  a  note,  defendant's  evi- 
dence that  plaintiff  had  a^eed  to  talce  land  in 
payment  is  not  so  conclusively  corroborated  \>y 
the  fact  that  defendant  undertoolc  to  carry  out 
the  alleged  agreement   by  executing  and   ten- 
dering deeds  as  to  warrant  the  supreme  court 
to    set    aside   a    verdict    finding    in    favor    of 
plaintiff,  on  his  testimony  that  the  transaction 
had  been  tallced  about,  but  that  he  refused  bis 
assent  after  inspecting  the  land. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  James  M.^Pougan  against  T.  O. 
Abbott  and  Frances  C.  Abbott  on  two 
promissory  notes.  From  a  Judgment  In 
plaintiff's  favor,  defendants  appeal.  Af- 
firmed. 

Stevens,  Seymour  &  Sharpstein,  for  ap- 
pellants.   Town  &  PUlon,  for  respondent 

SCOTT,  J.  This  action  was  brought  by 
respondent  to  recover  Judgment  on  two 
promissory  notes,  and  to  subject  certain 
stocic,  pledged  as  collateral,  to  the  payment 
of  the  Judgment.  Appellants  admitted  exe- 
cution and  delivery  of  the  notes,  and  pledg- 
ing the  stodc  to  secure  their  payment,  but 
set  up,  by  way  of  new  matter,  an  agree- 
ment whereby  they  were  to  procure  the 
conveyance  of  certain  real  estate  to  respond- 
ent, upon  the  execution  of  widch  conveyance 
respondent  was  to  surrender  the  notes  and 
collateral.  The  cause  was  tried  by  the  court, 
and  Judgment  was  rendered  In  favor  of  re- 
spondept.  The  only  question  which  arises 
npon  the  appeal  is  one  of  fact.  There  is  a 
direct  conflict  l>etween  appellant  T.  O.  Ab- 


bott and  respondmt  in  their  testimony  ns 
to  whether  such  agreement  was  made,  '^bc 
testimony  of  said  Abbott  is  to  the  effect  that 
the  respondent  and  himself  had  been  dis- 
cussing the  question  of  the  payment  of  the 
notes,  and  that  respondent  broached  the 
proposition  of  taking  lots  owned  by  appel- 
lants in  satisfaction  thereof.  That  the  lots 
referred  to  by  respondent  were  lots  1,  2,  3, 
4,  and  5,  in  block  35,  In  what  is  known  as 
"Montlcdlo  Park."  That  he  (Abbott)  stated 
that  these  lots  were  Incumbered  by  a  mort- 
gage, but  that  he  could  procure  five  other 
lots  immediately  adjoining,  which  were  then 
owned  by  one  Clement;  and  inasmuch  as 
said  lots  did  not,  at  the  price  agreed  upon, 
quite  cover  the  amount  due  on  the  notes,  he 
agreed  to  deed  a  lot  in  another  addition,  (Bay 
View,)  to  make  up  for  the  deficiency,-- to  all 
of  which  he  claims  the  respondent  assented. 
And  that  appellants  then  obtained  a  deed 
from  Clement,  and  tendered  it,  and  one  of 
the  lot  In  Bay  View,  to  respondent,  who 
refused  to  accept  the  same,  asserting  that  he 
had  not  agreed  to  take  them;  that  the  only 
lots  he  ever  talked  about  taking  were  lots 
1,  2,  3,  4,  and  5,  aforesaid,  and  that  he  did 
not  agree  to  take  those  lots  even  until  after 
he  had  had  an  opportunity  of  seeing  them; 
that,  having  seen  them,  they  were  not  where 
appellants  had  represented  them  to  be.  and 
for  that  reason  he  refused  to  make  the  agree- 
ment. It  is  contended  that  the  court  should 
have  found  for  appellants,  because  the  testi- 
mony of  said  Abbott  was  supported  by  that 
of  another  witness,  and  because  of  the  fact 
that  appellants  undertook  to  carry  out  said 
alleged  agi-eement,  which  they  wotdd  not 
have  done  unless  the  agreement  was  actually 
made.  The  testimony  of  the  other  witness 
referred  to  was  not  very  material,  and  we 
do  not  deem  it  important  to  give  more  than 
a  brief  synopsis  of  the  evidence  introduced. 
The  appellants,  no  doubt,  believed  that  the 
agreement  set  up  had  been  entered  into,  but 
the  testimony  of  the  respondent  was  to  the 
effect  that,  while  some  such  transaction  had 
been  contemplated  and  talked  of,  it  had 
never  been  agreed  npon.  Regardless  of  how 
we  might  have  found  had  It  been  our  duty 
to  pass  npon  the  testimony  In  the  first  in- 
stance, appellants'  showing  Is  not  of  that 
strength  which  we  feel  would  warrant  us 
in  overturning  the  finding  of  the  court  below, 
and  consequently  the  Judgment  is  affirmed. 

HOTT  and  STILES,  JJ.,  concur. 


HARPER  V.  SINCLAIR. 

(Supreme  Court  of  Washington.    Dee.  13, 

1893.) 

AOBHCT— TTkdisclosbd  Pkinoipai.— EvisBHoa  ov 
Relation. 
In  an  action  to  charge  defendant,  as 
an  nndisciosed  prindpal,  with  the  price  of  mill 
machinery  sold  to  H.  individually,  a  nonsuit 
should  have  been  granted  when  it  appeared 
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that  defendant  leaaed  the  mill  propertr,  for 
wKich  the  machinery  was  boojrht,  to  HT.,  and 
contracted  to  convey  to  him  an  undivided  in- 
terest on  payment  of  a  proportionate  share  of 
the  coat;  that  H.  took  possession,  conducted  a 
milling  business,  and  purchased  this  machin- 
ery, and  that  the  sellers  sought  to  charge  the 
property  with  liens  therefor  which  showed  a 
sale  to  H.;  that  defendant  denied  liability  for 
the  machinery,  and  refused  to  O.  K.  bills,  or 
to  agree  in  writing  to  pay  the  same,  but  that 
he  told  plaintiff  that  'Vhen  they  should  get 
rid  of  a.,  and  get  straightened  ont,  that  they 
would  pay  all  the  bills,  and  should  not  want 
the  mill  incumbered  by  them;"  and  H.  testi- 
fied that  defendant  refused  to  be  liable  for 
the  machinery,  but  said  he  would  buy  in  the 
claims  at  a  reduced  price. 

Appeal  from  superior  court.  King  county; 
Richard  Osborn,  Judge. 

Action  by  William  P.  Harper  against  Jo- 
seph F.  Sinclair.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Turner  &  McCutcheon,  for  appellant.  O. 
B.  Bowman  and  Stratton,  Lewis  &  Oilman, 
for  respondent 

SCOTT,  J.  This  action  was  brought  by 
respondent  to  recover  the  purchase  price  of 
certain  mill  machinery.  The  appellant  ob- 
tained possession  of  a  sawmill,  logging  boom, 
etc.,  formerly  belonging  to  the  Salmon  Bay 
Lumber  Company,  by  redeeming  the  same 
from  a  Judicial  sale,  and  on  the  13tb  of 
April,  1892,  he  leased  the  same  to  one  Hlgbt, 
at  the  stated  annual  rent  of  $2,000,  by  virtue 
whereof  Hlgbt  was  to  take  good  care  of  the 
property,  and  was  not  to  suffer  the  same  to 
be  attached  or  levied  on  to  satisfy  any  Judg- 
ment which  might  be  recovered  against  him 
by  any  person  other  than  the  lessor,  his 
heirs  or  assigns.  A  further  agreement  was 
entered  into  between  said  parties  upon  said 
day,  wherein  It  was  stated  that  appellant 
had  obtained  said  property,  by  vlrttie  of 
such  redemption,  at  a  cost  to  him  of  $2,500, 
and  had  expended  about  $500  additional 
thereon,  and  recited  the  fact  that  he  had 
that  day  leased  said  property  to  said  Hlght 
for  a  term  of  one  year,  at  a  yearly  rental 
of  $2,000;  and,  further,  that  It  was  under- 
stood that  said  Hight  had  contributed  noth- 
ing to  said  redempttcm,  but  that  be  bad  be- 
come personally  indebted  for  some  part  of 
the  expenses  Incurred  in  the  erection  of  a 
dry  house;  and  that  said  redemption  'was 
made,  and  said  dry  house  erected,  under 
an  agreement  between  said  parties  that,  in 
the  event  Sinclair  should  become  the  ovraer 
thereof,  (in  case  the  property  should  not  be 
redeemed  from  him,)  he  would  sell  and  con- 
vey an  undivided  one-half  of  said  property 
to  Hight,  upon  payment  to  him  by  Hight 
of  one-half  of  all  expenditures  made,  or  to 
be  made^  by  him,  to  acquire  title  thereto, 
with  interest  thereon  at  10  per  cent.;  and 
that  the  amount  of  rent  stipulated  tn  said 
lease  was  not  $2,000  per  adnum,  but  was 
$1,000  per  annum;  and  that  all  payments 
made  by  Hight  on  account  of  rent,  in  excess 
of  the  sum  of  $1,000,  should  be  received  by 


Sinclair  as  Hlght's  orattrtbotloii  towards  die 
payment  of  the  sums  advanced,  or  which 
might  be  advanced,  by  Sinclair  in  and  about 
the  acquisition  of  the  title  to  said  property; 
and  that  Hight  should  become  entitled  to 
a  conveyance,  as  above  specified,  when  he 
should  have  fully  paid  bis  one^alf  of  all 
such  sums  so  advanced  and  paid,  or  to  be 
advanced  and  paid,  by  Sinclair.  After  the 
execution  of  these  agreements,  Hight  took 
possession  of  the  property,  and  conducted 
a  milling  business.  The  merchandise  afore- 
said was  sold  and  delivered  by  Robert  G. 
Westerman,  and  Westerman  &  Yeaton,  and 
J.  Hutton  &  Son  to  said  Hight  It  was 
not  known  then,  by  any  of  these  parties, 
that  appellant  was  the  owner  of  the  prop- 
erty, or  had  any  interest  therein,  and  it 
appears  that  the  goods  were  sold  by  them 
to  Hight  individually;  and  they  subsequent- 
ly assigned  their  claims  to  the  respondent 
who  had  previously  held  them  for  o^ection, 
and  who,  upon  learning  of  Sinclair's  con- 
nection with  the  property,  sought  to  charge 
him  as  an  undisclosed  principal,  claiming 
that  Hlght  bad  made  said  purchases  as  bis 
agent  A  Jury  trial  was  had,  and  verdict 
and  Judgment  rendered  in  favor  of  the  plain- 
tiff, whereupon  defendant  appealed. 

A  number  of  points  are  raised,  only  (»)e  of 
which  it  will  be  necessary  to  notice.  At 
the  conclusion  of  the  plaintiff's  cass,  the  de- 
fendant moved  for  a  nonsuit  on  the  ground 
that  the  evidence  was  inaaffident  to  sup- 
port a  recovery,  which  motion  was  denied. 
After  an  examination  of  the  evidence,  we 
are  of  the  opinion  that  the  motion  should 
have  been  granted.  There  Is  nothing  to 
show  that  appellant  was  in  any  wise  inter- 
ested in  the  management  of  the  mill,  or  in 
the  milling  business  which  EQght  was  con- 
ducting while  in  possession  under  tbe  lease. 
The  parties  selling  the  merchandise  afore- 
said had  sought  to  charge  the  property  with 
liens  therefor,  which  llena  showed  that  the 
sales  had  been  made  to  Hlght  It  is  con- 
tended that  appellant  subsequently  assumed 
the  liability  for  Hlght's  indebtedness,  and 
agreed  to  pay  the  claims  in  question;  but 
the  evidence  falls  to  support  this  conten- 
tion. This  claim  is  based  upon  certain  con- 
versations had  with  appellant  wherein  he 
was  requested  to  pay  the  bills.  In  none  of 
these  did  he  admit  an  individual  liability, 
although  it  appears  that  he  said,  upon  a 
number  of  occasions,  that  the  bills  would  be 
paid.  The  plaintiff  testified  that  Sinclair 
told  him  that  "when  they  should  get  rid  of 
Hlght  and  get  straightened  out  that  they 
would  pay  an  the  bills,  and  that  they  should 
not  want  the  mill  Incumbered  by  them,  and 
did  not  want  me  to  be  dunning  them  for 
them."  There  Is  no  testimony,  in  the  record 
stronger  than  this  upon  which  the  contri- 
tion aforesaid  could  be  based.  It  appears 
that  the  machinery  which  was  purchased 
was  necessary  for  the  operation  of  the  mill, 
but  this,  of  Itself,  would^not  tend  to  estab- 
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lUh  any  UablUty  m  acaliiBt  Sindair.  It  is 
not  claimed  that  this  Bonalled  "promise" 
9t  appellant  traa  made  nj/oa  any  oonslderar 
tlon,  ao  aa  to  be  binding  of  itself,  but  it  is 
claimed  that  it  is  evidence  of  an  original 
liability;  and  under  some  drciunstances,  or 
if  nnezplalned,  a  promise  to  pay  might  be 
evidence  of  a  preylons  or  existing  liability, 
but,  under  the  uncontradicted  evidence  In- 
troduced previous  to  the  maldng  of  the  mo- 
tion for  a  nonsuit,  it  appears  that  Sinclair, 
with  others,  had  contemplated  making  some 
sort  of  an  agreement  with  Hlght,  whereby 
they  would  take  certain  property  of  him; 
and  Hlght  claimed  that  a  part  of  the  consid- 
eration therefor  was  that  they  were  to  pro- 
tect him  against  these  claims,— not  that 
they  agreed  to  i)ay  them.  In  fact,  he  says 
that  Ripolnir  expressly  refused  to  become 
liable  for  them,  so  the  creditors  could  enforce 
payment  against  him,  but  told  him  that 
they  would  buy  them  in,  claiming  that  Hight 
had  been  charged  too  much  for  such  ma- 
chinery, and  that  the  claims  could  be  bought 
at  greatly  reduced  prices. 

It  alao  appears  from  the  plaintiff's  testi- 
mony that  Sindair  denied  being  liable  on 
said  claims  in  any  way,  and  that  he  ex- 
pressly refused  to  O.  E.  the  billa,  or  to 
enter  Into  any  agreement  in  writing  to  pay 
the  same,  although  the  plaintiff  contends 
that  Sinclair  In  fact  orally  admitted  bis 
liability  tharefor,  and  agreed  to  pay  the 
same;  but,  in  stating  what  was  said,  he 
related  what  is  above  set  forth.  In  this  it 
win  be  noticed  that  appellant  did  not  make 
any  individual  promise  to  pay,  but  simply 
•aid  that  when  they  got  rid  of  Hlght,  and 
got  matters  straightened  up,  they  would  pay 
all  the  bUIs;  and,  In  the  light  of  what  was 
subsequently  shown  as  to  how  this  state- 
ment came  to  be  made,  it  amounted  to  noth- 
ing more  than  a  mere  scintilla  of  evidence  of 
an  original  or  existing  liability,  and  one 
which  would  be  insufficient  to  supp<»t  a 
verdict.  It  appeared  that  appellant  had  said 
to  Hight  that,  if  he  was  -unable  to  purchase 
the  necessary  machinery,  he  might  help  him 
to  procure  ^le  same  by  indco'sing  or  other- 
wise; bat  there  is  an  entire  absence  of  testi- 
mony in  the  record  to  show  any  liability  of 
i4>pellant  upon  the  claims  in  question,  and, 
for  that  reasMi,  the  motion  for  a  nonsuit 
sbonid  have  been  granted.  Reversed  and 
remanded,  with  direction  to  enter  Judgment 
of  noDSoit. 

HOTT  and  snuSS,  JJ.,  concur. 


PARS  V.  inaHELIi  et  al. 

(Supreme  Conrt  of  Washington-     Nov.  22, 

1893.) 

BaysaaircB— Ra-BsrsBByoB  to  Find  V±<m— 

WAnrsB  of  Jtjrt. 

1.  Where  Judgment  on  a  referee's  report 

kas  beta  reveraed  fOr  failure  of  such  report 


to  state  the  items  allowed  and  disallowed,  it 
is  proper  to  re-refer  the  case  to  the  same  ref- 
eree, to  find  the  facta  on  the  evidence  for- 
merly taken  before  him,  note  other  being  of- 
fered on  ^ther  side. 

2.  Trial  by  jnry  having  been  once  waived, 
and  a  reference  agreed  on,  a  party  cannot  de- 
mand a  jnry  trial  when  the  fudgment  on  the 
report  has  been  reversed  for  failure  of  the  re- 
port to  state  the  account,  and  the  case  re- 
referred  for  that  puipose. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  R.  J.  Paric  against  W.  E.  Migbell 
and  D.  Richards  for  commissions.  Judg- 
ment for  plaintiff  on  report  of  referee.  De- 
fendants appeal    Affirmed. 

For  former  report,  see  29  Pac  566. 

H.  W.  Lueders,  for  appellants.  J.  P.  Oass, 
tar  sureties.  Carroll  &  Carroll  and  Hacer- 
man  &  Votaw,  for  respondent. 

SCOTT,  J.  This  case  was  here  once  be- 
fore, (3  Wash.  737,  29  Pac.  556,)  when  it 
appeared  that  the  facts  had  not  been  found 
by  the  referee.  A  Judgment  had  been  ren- 
dered for  the  sum  of  $300  in  favor  of  the 
plaintiff,  but  there  was  no  finding  ni>on  many 
of  the  issues  made  by  the  pleadings,  and  ap- 
parently, so  far  as  the  record  disclosed,  there 
never  had  been  a  complete  trial.  Upon  that 
ground  the  case  was  reversed,  and  sent  back 
for  a  retrial,  with  directions  to  make  find- 
ings upon  these  matters.  The  order  con- 
templated that  it  should  go  back  to  the  same 
referee,  and  be  heard  upon  the  testimony 
already  taken.  When  the  case  came  up  again 
before  the  referee,  the  defendants  objected 
to  his  proceeding  therewith,  on  the  ground 
that  he  was  disqualified  by  reason  of  the 
former  trial,  and  becatise  they  desired  a 
trial  by  Jury.  These  objections  were  over- 
ruled. The  defendants  had  originally  waived 
a  trial  by  Jnry,  and  this  waiver  held  good; 
and,  under  the  peculiar  circtunstances  of 
the  case,  the  referee  was  not  disqualified 
by  reason  of  his  priw  proceedings  in  the 
premises.  No  other  testlm(»ty  was  offered 
by  elthw  side,  and  the  referee  proceeded  to 
make  his  findings  of  fact  upon  the  testimony 
previously  takoi,  wliereby  be  found  that  the 
defendants  were  Indebted  to  the  plaintiff  in 
the  stmi  ot  1271,  and  Jndgmoit  was  rendered 
tor  this  amount 

It  is  contended  that  there  was  error  in 
several  orders  made  by  the  court  relating  to- 
security  for  costs,  and  to  the  granting  of 
continuances  of  the  trial.  As  to  these,  it  te 
snffldent  to  say  that  no  good  ground  appears 
for  a  reversal  of  the  Judgmoit  in  consequence 
thereof.  Many  of  the  other  errors  alleged 
challenge  the  correctness  of  the  findings  of 
fact  These  findings,  however,  appear  to  b& 
complete  upon  the  issues,  and  tfaa«  la  tes- 
timony to  support  them.  The  findings  sup- 
port the  Judgment,  and  no  enfflcient  ground 
Is  shown  for  disturbing  the  sam&  There  are 
many  other  matters  discussed  which  have 
no  foundation  in  the  record, thf^^)!^jue- 
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able  to  discover,  and  for  that  reason  we 
deem  It  tumecessary  to  set  tbem  forth. 
Judgment  affirmed. 

DUNBAR.    C.    J.,    and    HOYT,    STILES, 
and  ANDERS,  JJ.,  concur. 


SOUTH   BEND  LAND  CO.  T.   DBNIO. 

(Supreme  Court'  of  Washington.    Not.  22, 
1893.) 

•  QnABDiASS— Conduct  or  Suits  toh  Wards. 

In  an  action  against  an  administrator 
to  compel  conveyance  of  certain  lands  stand- 
ing in  deceased's  name  to  plaintiff  as  the 
equitable  owner,  the  guardian  of  deceased  chil- 
dren, heing  refused  leare  to  intervene,  ap- 
pealed, and  later,  without  consulting  his  attor- 
ney, stipulated  to  dismiss  the  appeal.  ■  Held, 
that  the  court  must  respect  his  stipulation,  and 
dismiss  the  appeal,  though  such  course  be  op- 
posed to  the  interests  of  the  minor  heirs. 

Appeal  from  superior  court.  Pacific  coun- 
ty; W.  W.  Langhome,  Judge. 

Action  by  the  South  Bend  Land  Company 
against  A.  L.  Denio,  as  adminiBtrator  c.  t  a. 
of  the  estate  of  Philander  W.  Swett,  de- 
ceased. Harry  H.  Hunter,  guardian  of  the 
minor  belrs  of  said  Swett,  being  refused 
leave  to  Intervene,  appeals.  Respondents 
move  to  dismiss  the  appeal  on  appellant's 
stipulation.  Appellant's  counsel  contests  the 
motion  on  the  ground  that  appellant  signed 
the  stipulation  without  consulting  him,  to  the 
detriment  of  the  interests  of  the  minor  heirs. 
Dismissed. 

Edward  F.  Hunter,  for  appellant.  Richard 
K.  Boney,  for  respondent. 

STILES,  J.  A  suit  was  brought  in  the 
court  below  against  the  administrator  with 
the  will  annexed  of  Philander  W.  Swett,  the 
complaint  showing  that  certain  lands,  the 
record  title  to  which  was  in  the  name  of 
the  deceased,  had  been  purchased  with  mon- 
ey of  the  South  Bend  Land  Company,  and 
should,  therefore,  be  conveyed  by  the  admin- 
istrator to  It  The  appellant,  guardian  of  the 
minor  children  of  the  deceased,  sought  to 
intervene  in  the  action  by  showing  the  Inter- 
est of  his  wards  In  the  residt,  and  that  the 
administrator  was  a  stockholder  of  the  plain- 
tiff company,  and  upon  some  other  grounds. 
The  petition  for  leave  to  Intervene  was  de- 
nied, and  the  guardian  appealed.  The  re- 
spondents, after  the  appellant's  brief  was  on 
file  In  this  court,  procured  from  the  appellant 
himself  a  stipulation  to  dismiss  the  appeal, 
which  has  also  been  filed,  and  upon  which  It 
is  now  asked  that  the  appeal  be  dismissed. 
The  attorney  of  the  appellant  alone  objects 
to  this  disposition  of  the  case,  but  furnishes 
no  sufficient  ground,  in  our  Judgment,  for 
refusing  the  action  demanded.  The  guardian 
of  the  minor  who  wages  an  action  in  a  court 
has  the  same  right  to  control  the  action 
-tbat  any  other  suitor  has.    If  the    course 


which  he  takes  Is  Inimical  to  the  interests  of 
his  wards,  or  tainted  with  fraud,  the  way 
Is  always  open  for  his  removal,  and  the  sub- 
stitution of  some  more  stiltable  person.  Up- 
on the  stipulation  filed  we  can  do  nothing 
but  allow  the  appeal  to  be  dismissed,  and  It 
Is  so  ordered. 

DUNBAR,  O.  J.,  and  HOYT,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


McCain  v.  gibbons. 

(Supreme  Court  of  Washington.     Nov.  24, 
1803.) 

Limitation  or  Actions— Runnino  or  thc  Stat- 
ute—Residbkcb  or  Makkikd  Woman. 

Code  Proc.  i  133,  provides,  that  "when 
the  cause  of  action  has  ansen  in  another  state, 
between  nonresidents  of  this  state,  and  by  the 
laws  of  the  state  where  the  action  arose  an 
action  cannot  be  maintained  thereon  by  rea- 
son of  the  lapse  of  time,  no  action  shall  be 
maintained  in  this  state."  Hdd,  that  after  the 
lapse  of  three  years,  a  married  woman,  who 
had  remained  in  Dakota  after  her  husband 
had  left  to  take  up  his  residence  in  Washing- 
ton, cannot  maintain  an  action  in  Washington 
for  the  wrongful  taking  of  her  personal  prop- 
erty in  Dakota  after  the  departure  of  her  hus- 
band, as  her  residence  in  Dakota  at  the  time 
of  the  taking,  in  matters  relative  to  her  sep- 
arate property  rights,  was  not  affected  by  the 
change  in  the  husband's  residence,  and  as  the 
Dakota  statute  limits  the  time  of  bringing 
such  actions  to  three  years. 

Appeal  from  superior  court,  Pierce  county; 
F.  Campbell,  Judge. 

Action  by  Alice  S.  McCain  against  Flor- 
ence E.  Gibbons  for  the  wrongful  taking  of 
certain  personal  property.  From  a  Judg- 
ment dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Stevens,  Seymoiur  &  Sharpsteln,  for  appel- 
lant   W.  W.  Likens,  for  respondent 

STILES,  J.  This  was  an  action  for  the 
wrongful  taking  and  detention  of  personal 
property,  which  Is  by  the  law  of  this  state 
barred  In  three  years,  (Code  Proc.  ■  S  115, 
subd.  2;)  and  the  acts  complained  of  oc- 
curred December  10,  1888.  The  action  was 
commenced  March  21,  1892,  and  a  demurrer 
to  the  complaint  was  sustained.  Of  this  rul- 
ing the  appellant  complains,  because  the 
transaction  took  place  in  the  territory  of 
Dakota,  when  respondent  was  a  resident  of 
that  territory,  and  appellant  was  a  resident 
of  Washington.  It  Is  said  that  the  Dakota 
statute  of  limitations  on  tUIs  subject  Is  the 
same  as  our  own,  and  both  parties  assume 
this,  and  no  point  Is  made  that  the  plea  of 
the  statute  of  limitations  of  a  foreign  state 
should  be  taken  by  answer  and  not  by  de- 
murrer. The  question  is  therefore  before 
us  whether  Code  Proc.  f  133,  ought  to  apply 
to  this  case.  That  section  reads  as  follows: 
"When  the  cause  of  action  has  arisen  In  an- 
other state,  territory  or  f^HntiT,  JMtween 
Jigitizcd  by  VjOO^t 
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non-resldentB  of  this  state,  and  by  the  laws 
of  the  state,  territory  or  country  where  tho 
action  arose,  an  action  cannot  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  no 
action  shall  be  maintained  in  this  state." 
Now  the  facts,  as  shown  by  the  complaint, 
are  that  appellant  was  a  married  woman, 
whose  hnsband  had  become  a  resident  of 
Washington;  but  she  had  remained  In  Da- 
kota, on!y  temporarily  sojourning  there  for 
tho  purpose  of  dosing  up  certain  of  her 
business  affairs.  The  property  tal^en  was 
the  separate  pn^erty  of  appellant,  and  was 
in  no  wise  liable  for  the  debts  of  the  hus- 
band, and  could  not  lawfully  be  taken  In 
execution  against  him;  but  it  was  so  taken 
by  respondent  It  consisted  In  part  of  the 
furniture  of  a  house  formerly  occupied  and 
then  temporarily  occupied'  by  appellant,  as 
aforesaid.  We  think  It  may  be  fairly  In- 
ferred that  appellant  and  her  husband  had 
been  residents  of  Dakota,  and  that  the  hus- 
band had  removed  to  this  state,  leaving  his 
wife  to  settle  up  her  affairs,  and  then  follow 
htm  here.  Respondent  was  a  resident  of 
Dakota,  and  had  never  been  in  this  state, 
but  Jurisdiction  was  sought  to  be  obtained 
by  the  attachment  of  property  of  hers  which 
Wiis  found  here.  But  for  the  statute  above 
quoted,  the  action  could  be  maintained  here; 
and  it  seems  to  us  the  vital  question  is 
whether  a  nliarried  woman's  residence  fol- 
lows that  of  her  husband,  so  that  as  to  her 
scparate  property,  she  is  not  bound  by  the 
statutes  of  limitations  of  the  place  where 
both  she  and  the  property  are  at  the  time  it 
is  taken  from  her  possession.  Formerly  It 
is  altogether  likely  that  the  question  of  resi- 
dence or  domicile  might  have  cat  a  consid- 
erable figure  In  such  a  case  a's  this,  because 
a  married  woman  had  no  legal  existence 
apart  from  her  husband,  except  in  some  very 
limited  particulars.  But  since  the  rise  of 
the  modern  statutes  on  the  subject  of  married 
women  and  their  property  there  is  very  little 
left  of  the  marriage  relation,  which  was  the 
thing  formerly  so  Jealously  guarded  by  courts, 
but  certain  personal  duties  of  the  spouses  to 
each  other.  Jn  Dakota,  and  in  this  state,  so 
far  as  their  separate  property  rights  are  con- 
cerned, husband  and  wife  are  the  same  as  if 
they  were  unmarrisd,  and  there  seems  to  be 
no  good  reason,  or,  indeed,  any  reason  at  all, 
why  the  wife,  who  remains  in  Dakota,  and 
has  her  actual  residence  there  after  her  hus- 
band has  gonj  to  another  state,  should  not 
continue 'to  be  liable  to  all  the  laws  of  Da- 
kota, Just  as  though  she  were  single,  in  all 
matters  affecting  her  separate  property 
rights.  Section  2G00  of  the  Compiled  Laws 
of  Dakota  (1887)  puts  the  Indspendence  of 
married  women  into  even  stronger  language 
than  our  own  statutes.  We  therefore  h(dd 
that  the  demurrer  was  properly  sustained, 
and  affirm  the  Judgm}nt 

DUNBAR,  C.  J.,  and  HOXT,  ANDBRS,  and 
SCOTT,  JJ.,  concur. 
T.35F.no.l — 5 


ALLEN  et  al.  v.  WALL.* 

(Supreme  Court  of  Washington.     Nov.  24, 

1893.) 

Kes  Jddicata— Bbeich  or  Cohtkaot— Rmcission 

— Damaobs— Patmbst  in  Work. 

1.  The  adjudication  that  a  contract  was 
rescinded,  cannot  be  inferred  from  a  Judg- 
ment which  recites  that  the  jury  found  a 
verdict  for  plaintiff,  and  aHscssed  his  damages 
at  $240,  and  wliich  directs  that  plaintiff  re- 
cover of  defendant  $240,  and  taxed  costs. 

2.  Where  a  complaint  alleges  breach  of 
contract,  and  claims  damages,  an  allegation 
that  "defendant  did  fraudulently  establish  a 
newspaper  contrary  to"  the  terms  of  the  agree- 
ment is  a  mere  allegatioD  that  he  did  so  in 
willful  violation  of  the  contract. 

3.  A  complaint  alleged  breach  of  contract 
claimed  damages,  and  prayed  that  defendant 
be  restrained  from  disposing  of  notes  given 
by  plaintiff  nnder  the  contract,  and  that  the 
notes  be  delivered  np  and  canceled,  to  prevent 
defendant,  whose  insolvency  was  alleged,  from 
disposing  of  them  before  plaintiff  recovered 
judgment.  Hdd,  that  such  prayer  did  not 
show  a  desire  of  plaintiff  to  nave  the  notes 
brought  in  for  a  rescission  of  the  contract,  but 
for  their  application  on  the  judgment  for  dam- 
ages which  he  hoped  to  recover,  and  that  such 
judgment,  when  obtained,  was  no  bar  to  aa 
action  on  the  notes. 

4.  Plaintiff  did  not  ask  any  rescission  of 
the  contract  in  suit,  abandoned  his  prayer  that 
defendant  be  restrained  from  disposing  ot  notes 
given  under  the  contract  did  not  make  or 
plead  a  tender,  and  remained  in  posseesion  of 
the  benefits  of  the  contract  HHd,  that  he 
elected  to  recover  damages  for  breach  ot  con- 
tract, rather  than  to  rescind  the  contract,  and 
that  his  Jadgment  for  damages  could  not  be 

E leaded  as  res  judicata  in  an   action  against 
im  on  the  notes. 

5.  Where  the  purchaser  of  a  printing  es- 
tablishment contracts  to  pay  a  certain  amount 
in  printing,  the  seller  cannot  enforce  the  col- 
lection of  such  amount  in  cash,  as  a  profit  pre- 
sumably attaches  to  the  printing. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  D.  Allen  and  M.  J.  Oochran 
against  Francis  R.  Wall  to  foreclose  a  chat- 
tel mortgage.  E^m  an  order  granting  plain- 
tiff's motion  to  strike  out  part  of  the  answer, 
defendant  appeals.    Affirmed. 

J.  G.  Cross  and  F.  R.  Wall,  for  appellant 
M.  J.  Cochran  and  S.  J.  White,  for  respond- 
ents. 


DUNBAR,  C.  J.  The  controlling  question 
in  this  case  is:  Did  the  court  err  in  sus- 
taining the  respondents'  motion  to  strike  a 
portion  of  appellant's  answer;  or,  in  other 
words,  does  the  matter  stricken  out  prescmt 
facts  sufficient  to  constitute  an  estoppel,  if 
proven? 

We  will  not  stop  to  discuss  the  question 
whether  the  objection  should  have  been  made 
by  motion  or  demurrer.  The  court  probably 
treated  it  as  a  demurrer  to  the  answer.  We 
do  not  doubt  the  soundness  of  the  principles 
of  law  contended  for  by  appellant  that 
"the  Judgment  of  a  court  of  competent  Ju- 
risdiction upon  a  question  directly  involved 


*  Rehearing  pending. 
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In  the  snlt  Is  conclusive  In  a  second  suit  be- 
tween the  same  parties  or  their  privies." 
This  rule  la  beyond  controTersy,  and  Is  the 
universally  accepted  law  governing  res  adju- 
dlcata.  And  so  with  the  other  rule,  that 
"however  numerous  the  questions'  Involved  In 
a  suit,  If  they  were  tried  and  decided,  the  re- 
newal of  litigation  for  any  one  of  the  same 
csiuses  violates  the  doctrine  of  res  adjudlcata 
as  much  as  If  the  first  suit  presented  bat  one 
Issue."  And  co  with  substantially  all  the 
legal  propositions  contended  for  by  appel- 
lant But,  conceding  the  soundness  of  ap- 
pellant's propositions,  and  accepting  the  au- 
thorities dted,  we  are  unable  to  see  their 
application  to  this  casa 

First,  let  118  see  what  was  actually  ad- 
judicated in  the  case  of  Wall  v.  Finch,  which 
Judgment  Is  pleaded  as  res  adjudlcata  in  this 
case.  Omitting  the  formal  parts  of  the  Judg- 
ment, it  recites  as  follows:  "And  aitw- 
wards,  to  wit,  on  the  17th  day  of  February, 
1893,  the  Jury  returned  Into  court  Its  verdict, 
finding  for  the  plaintiff,  and  assessing  his 
damages  at  $240."  And  the  Judgment,  con- 
tinuing, says:  "Now,  therefore,  by  virtue 
of  the  premises  aforesaid  and  the  verdict  of 
the  Jury,  it  is  ordered  and  adjudged  that 
the  plaintiff,  F.  E.  Wall,  do  have  judgment 
against  the  said  defendant,  Edward  C.  Finch, 
and  that  he  do  have  and  recover  of  and 
from  the  said  BMnch  the  sum  of  $240,  and 
costs  of  suit,  taxed  at  $128.35,  and  that  he 
may  have  execution  therefor."  Certainly, 
then,  all  that  was  really  adjudicated  was  a 
plain  matter  of  damages,  and  It  cannot  be 
inferred  from  the  Judgment  that  there  was 
any  question  of  a  rescission  of  contract  in 
the  case. 

But  conceding,  for  the  sake  of  argument, 
the  correctness  of  the  further  proposition 
urged  by  appellant,  that  "the  estoppel  ex- 
tends to  all  matters  which  could  rightfully 
have  been  decided  under  the  pleadings,"  we 
are  still  of  the  opinion  that  the  complaint 
in  the  case  of  Wall  v.  Finch  shows  that  the 
action  was  simply  an  action  for  damages  for 
the  violation  of  a  contract,  and  in  no  sense 
on  action  for  a  rescission  of  the  contract. 
Paragraph  4  of  the  complaint,  which  con- 
tains the  main  allegation  of  grievance,  is 
as  follows:  "That  on  acooiint  of  said  de- 
fendant so  establishing  and  founding,  and 
being  Instrumaatal  and  assisting  in  establish- 
ing and  founding,  the  said  The  Ab^deen 
Weekly  Bulletin  and  the  said  Job-printing 
ofilce,  the  said  plaintiff  has  been  greatly  in- 
jured and  damaged,  and  deprived  of  pro- 
ceeds of  the  said  Aberdeen  Herald  and  the 
said  Job-printing  office,  which  would  other- 
wise have  come  to  him.  That,  on  accoimt  of 
such  conduct  on  the  part  of  the  said  defend- 
ant failing  to  keep  his  said  contract  as  afore- 
said, the  actual  and  cash  value  of  the  said 
plaintiff's  newspaper  and  Job-printing  ofilce 
and  business  has  decreased,  and  is  not  now 
what  it  would  have  been  In  cash  value  had 
not    defendant    broken    his    said    contract 


as  aforesaid;  and,  on  account  of  such  breach 
of  .defendant  as  aforesaid,  the  plaintiff  has 
been  damaged  and  Injured  In  the  manage- 
ment and  sale  of  his  said  newspaper,  and 
deprived  of  the  sale  of  very  many  of  his 
said  newspapers,  and  of  the  profits  which 
would  have  arisen  therefrom,  and  which 
would  otherwise  have  come  to  him;  and, 
on  account  of  such  breach  on  the  port  of 
the  said  defendant,  the  said  plaintiff  has 
been  deprived  of  a  great  amount  of  adver- 
tisements and  notices,  and  the  profits  aris- 
ing th^efrom,  which  would  have  come  to 
him  and  his  said  newspaper  had  not  the  said 
defendant  broken  his  said  contract  as  afore- 
said; and  the  plaintiff  lias  been  greatly  In- 
jured and  damaged  on  account  of  said 
breach  of  contract,  as  aforesaid,  by  the  said 
defendant,  by  being  deprived  of  a  great 
amount  of  work,  printing,  and  Job  work, 
and  the  profits  that  would  have  arisen  thMv- 
from,  which  would  have  otherwise  eome 
to  the  plaintiff's  said  Job-printing  oflSce.  And 
the  plaintiff  aUeges  that,  on  account  of 
the  said  breach  as  hereinbefore  set  out,  he, 
said  plaintiff,  has  been  deprived  of  a  large 
amount  of  money  which  would  otherwise 
have  come  to  him,  arising  from  the  sourcos 
hereinbefore, mentioned;  and  defendant,  by 
his  said  breach,  has  damaged  plaintiff  In  the 
manner  aforesaid.  In  the  sum  of  three  thoa- 
sand  dollars." 

It  Is  true  that  the  complaint  aUeges  that 
the  defendant.  Finch,  did  fraudnlently,  etc.. 
establish  a  newspaper,  contrary  to  the  terms 
of  the  agreement;  yet  we  think  that  this 
statement,  when  taken  in  connection  with 
the  whole  complaint,  was  really  nothing 
more  than  an  allegation  that  he  did  so  io 
willful  violation  of  his  contract. 

It  is  true,  also,  that  the  plaintiff  prays  that 
the  defendant.  Finch,  be  restrained  from  dis- 
posing of  the  notes,  and  that  the  said  notes 
be  delivered  up  and  cancded;  but  paragraphs 
7  and  8,  which  are  as  follows:  (7)  "That  the 
plaintiff  has  good  reason  to  believe  that  the 
defendant  will  endeavor  to  transfer  said 
notes  and  mortgage  before  said  plaintiff  can 
obtain  Judgment  against  the  said  defend- 
ant; and  that,  should  said  notes  and  mort- 
gage be  assigned,  this  plaintiff  would  be 
wholly  without  remedy,  either  at  law  or  in 
equity,  for  the  damage  he  has  suffered;  and 
that  he  Is  at  present  without  adequate  reme- 
dy at  law."  (8)  "That  the  plaintiff  Is  not 
sufficiently  acquainted  with  the  financial 
standing  of  the  defendant  to  know'  whether 
a  judgment  against  said  defendant  could  be 
collected  or  not;  but  his  belief  Is  that  snch 
a  Judgment  could  not  be  collected,  and  be 
therefore  alleges  that  said  defendant  Is  In- 
solvent, and  that.  If  said  notes  are  permitted 
to  be  assigned,  a  judgment  cannot  be  col- 
lected against  the  said  defendant,"— explain 
the  reason  for  this  demand,  and  show  that 
the  pleader  did  not  desire  or  ask  to  have 
the  notes  brought  In  for  the  purpose  of  re- 
scinding the  contract,  but  tot  the  sole  par- 
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poae  of  being  applied  on  the  Jndgment  tor 
damages  which  he  hoped  to  obtain. 

The  injunctive  relief  waa  abandoned  at  the 
trial,  presomably  because  it  had  no  place 
In  such  an  action.  The  plalntUZ  had  not 
aslced  fcH:  any  reBcission  of  the  contract  No 
tender  had  been  made  or  pleaded.  He  was 
still  confessedly  In  the  possession  of  the 
fruits  of  the  contract  A  contract  cannot  be 
rescinded  on  one  side,  and  left  in  force  on 
ihe  other.  The  most  venerable  maxim  of  the 
law  is  that  "he  who  asks  equity  must  do 
equity."  If  the  contract  had  been  fraudu- 
lently violated,  the  plaintiff  had  two  reme- 
dies, either  of  which  he  could  have  invoked. 
He  coold  have  sued  in  a  court  of  equity 
for  a  reecission  of  the  contract,  and  asked 
to  be  placed  in  the  same  position  in  whldi 
he  was  before  the  contract  was  ezecutM; 
or  he  oonld  stiU  have  carried  (m  business 
under  the  contract  and  asked  for  damages 
in  a  court  of  law  for  Its  violation.  He  elect- 
ed the  latter  remedy,  and  be  must  be  bound 
by  it  If  he  was  not  satisfied  wlUi  the  Judg- 
ment in  that  case,  he  should  have  appealed. 
This  he  did  not  do,  and  the  rights  of  the 
parties  have  been  determined  in  that  case. 
This  determination  was  acknowledged  and 
respected  by  the  court  In  this  case  by  off- 
setting the  Judgment  in  this  case  to  the  ex- 
tent of  the  Judgment  in  that  If  the  present 
action  had  never  been  brought,  all  that  Wall 
oonld  have  obtained  from  Finch  was  the 
amount  of  his  Judgment  to  wit  1240.  Under 
what  theory  he  expects  to  get  that  Judgment 
Increased  by  reason  of  the  institution  of  this 
suit  we  are  unable  to  understand. 

We  do  not  agree  with  the  contention  of 
the  respondents  in  regard  to  the  amount 
which,  under  the  contract  was  to  be  paid 
for  In  printing.  The  appellant  might  not 
have  been  willing  to  have  contracted  to 
have  paid  that  amount  in  money,  and  it  may 
have  been  one  of  the  considerations  for  the 
purchase  that  the  amount  could  be  paid  for 
in  work,  to  which  a  profit  presumably  at- 
taches. To  enforce  the  collection'  of  this 
amount  in  cash  would  be  equivalent  or  at 
least  might  be  equivalent  to  compelling  the 
appellant  to  pay  more  than  he  contracted  to 
pay  far  the  plant  The  parties  must  be 
bound  by  the  contracts  which  they  mak& 
We  think  the  Judgment  In  all  respects  is 
right     It  is  therefore  affirmed. 

SCOTT,  HOXT,  ANDBHS,  and  SXILBS, 
JJ.,  ooncnr. 


MAIN  «t  aL  V.  JOHNSON  et  al. 

(SiQireme  Court  of  Washington.     Nov.  21, 

1893.) 

ffMOOntABtX  iHSTBOlfSNTS— AOTIOII  AOAINBT  MaX- 
■B     AJTD     INDOBSSB  —  DiSCONTIiniANCa  —  Tkui, 

BT  Ootrnf— Hawcless  Erhob. 

1.  In  an  action  on  a  note  againBt  the 
makers  and  an  indorser,  where  the  indorser 
answered  and  went  to  trial,  plaintiff,  by  tak- 


ing judgment  against  the  makers  en  thdr  de- 
fault, did  not  canae  a  discontinuance  of  the 
case,  he  not  being  compelled  to  postpone  saeh 
judgment  until  the  determination  of  the  issue 
between  him  and  the  indoner. 

2.  That  judgment  was  prematurely  ren- 
dered immediately  on  the  making  and  filing  of 
the  findings  of  fact  is  not  ground  of  complaint 
on  appeal  when  there  was  no  objection  below, 
and  no  motion  to  set  aside  on  that  ground, 
and  it  appears  that  appellant  lost  none  of  his 
rights  thereby. 

3.  A  note  executed  in  the  state  of  Wash- 
ington on  Sunday  is  valid. 

4.  When  the  note  in  suit,  the  amount  of 
which  was  a  little  over  $1,000,  provided  for  a 
reasonable  attom^'s  fee,  the  court  did  not  err 
in  allowing  a  fee  of  $100,  under  Laws  1887- 
88,  p.  9,  which  provides  that  an  attorney's  fee 
may  be  allowed,  when  specially  contracted  to 
be  paid  by  the  terms  of  the  note,  in  any 
amount  so  specially  contracted. 

6.  On  a  trial  without  a  jury  the  action  of 
the  court  in  allowing  a  witness  to  testify  from 
a  memorandum  is  not  gronnd  for  reversal 
when  the  court  stated  at  the  time  that  the 
evidence  was  immaterial. 

Appeal  from  superior  court.  Fierce  county; 
Bmmett  N.  Park»,  Judge. 

Action  by  E.  Main  and  another  against  O. 
W.  Johnson  and  others  on  a  promissory  note. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant Hoska'  appeals.   Affirmed. 

H.  W.  liUeders,  for  appellant  Frank  D. 
Nash,  for  respondents. 


SCOTT,  J.  The  respondents  bad  demands 
in  the  shape  of  several  past-due  promissory 
notes  against  the  defendants,  upon  which 
they  were  all  liable.  Subsequently  a  new 
note  was  executed  to  the  appellant  Hoska, 
by  the  other  defendants,  and  Indcx'sed  by 
Hoska  to  the  respondents,  whereupon  the 
former  notes  were  surrendered.  The  makers 
of  said  note,  and  appellant  as  indorser,  were 
sued  by  the  respondents  in  one  action.  De- 
fault and  judgment  was  taken  against  all 
of  the  defendants  excepting  appellant  As 
to  him,  Issue  was  Joined,  and  a  trial  had, 
which  also  resulted  in  a  Judgment  for  the 
respondents. 

It  is  contended  that  the  appellant  being 
only  an  indorser  of  said  note,  could  not  be 
Joined  in  an  action  against  the  makers;  but 
the  statute  (section  146,  Code  Froc.)  express- 
ly authorizes  this. 

It  is  further  contended  that  after  Judgment 
had  been  rendered  against  the  makers  at 
the  note,  it  in  effect  worked  a  discontinu- 
ance of  the  case;  and  that  it  was  Incompe- 
tent thereafter  for  the  respondents  to  prnceed 
upon  the  issue  jc^ned  with  Hoska.  There 
is  no  merit  in  this  contention.  It  was  proper 
to  take  Judgment  against  the  other  defend- 
ants on  their  default  The  plaintiffs  were 
not  compelled  to  postpone  such  judgment  un- 
til the  issue  had  been  determined  between 
them  and  Hoska. 

It  is  contended  that  the  judgment  was  pre- 
maturely rradered,  in  tlut  the  coiut  ren- 
dered judgrment  Immediately  upon  the  mak- 
ing and  filing  of  its  findin^^^^^  (^^^^.[g 
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frree  this  may  be,  it  does  not  appear  to  have 
been  objected  to,  nor  was  there  any  motion 
made  to  set  the  same  aside  upon  that  ground. 
Furthermore,  it  appears  that  appellant  lost 
none  of  his  rights  thereby  in  any  event,  for 
tie  made  a  motion  for  a  new  trial,  which  was 
entertained  and  passed  upon  by  the  court 

It  is  contended  that  the  note  sued  on  was 
TOid,  because  it  was  executed  upon  a  Sun- 
day. Ck>nceding  that  the  proof  shows  that 
the  note  was  executed  upon  a  Sunday,  the 
point  is  not  well  taken,  for  a  note  executed 
In  this  state  upon  Sunday  is  valid.  Our  laws 
relating  to  the  observation  of  Sunday  do  not 
purport  to  prohibit  the  transaction  of  all 
business,  or  to  render  ordinary  business 
transactions  void.  Pen.  Oode,  |  211;  Bloom 
▼.  Richards,  2  Ohio  St  387. 

It  Is  contended  that  there  was  error  in  ren- 
derlng  Judgment  for  costs,  but  it  does  not 
appear  that  there  was  any  motion  made  to 
retax  the  same  in  the  superior  court 

It  Is  further  contended  that  the  court  erred 
In  rendering  Judgment  for  $100  attorney's 
fees.  The  note  provided  for  a  reasonable  at- 
torney's fee,  and,  the  amount  of  the  note  be- 
ing only  slightly  in  excess  of  $1,000,  it  is  con- 
tended that  not  more  than  5  per  cent  could 
■be  taxed  under  the  Laws  of  1885-86,  p.  176. 
Sut  this  act  was  superseded  by  the  act  (Sess. 
Laws  1887-88,  p.  9)  which  provides  that  "an 
Attorney's  fee  may  be  allowed  when  specially 
contracted  to  be  paid  by  the  terms  of  the 
note  or  mortgage,  in  any  amount  so  speclM- 
ly  contracted."  Tlio  fee  In  this  case  was 
fixed  by  the  court,  and  we  do  not  think  there 
was  any  error  in  the  premises. 

It  is  contended  that  the  com-t  erred  in  al- 
lowing one  of  the  witnesses  for  the  plaintift 
to  testify  from  a  memorandum  which  he  held 
in  his  hand.  This  testimony,  however,  went 
to  an  immaterial  matter.  The  cause  was 
-tried  by  the  court  without  a  Jury,  and  the 
court  at  the  time  said  he  regarded  the  testi- 
mony as  immaterial;  consequently,  whether 
error  or  not,  no  barm  resulted  to  the  appel- 
■lant 

There  are  some  other  propositions  urged  by 
appellant  in  his  brief,  but,  in  our  opinion, 
they  are  without  sufficient  merit  to  warrant 
a  discussion.  The  proceedings  in  the  superior 
«ourt  appear  to  have  been  regular,  and  we 
find  no  error  therein.     Judgment  affirmed. 

DUNBAH,  a  J.,  and  STILKS,  HOYT,  and 
ANDERS,  JJ.,  concur. 


McQuillan  v.  city  of  sbattlb. 

(Sopreme  Court  of  WashlDgton.     Nov.  29, 
1893.) 
DisHissu.  or  ArPBAi. 
Where,  in  an  appeal,  the  statement  of 
facts  is  not  filed  within  30  days  after  jndg- 
mept,    the   statement    will    be    stricken;    and 
when  no  qneation  is  involved  which  is  not  con- 
trolled  by   the  statement  the  appeal   will   be 
dismlased. 


Appeal  from  superior  court,  King  conn^; 
R.  Osborn,  Judge. 

Action  by  John  McQuillan  against  the  city 
of  Seattle  to  recov«  damages  for  personal 
injuries  alleged  to  have  been  sustained  in 
consequence  of  a  defective  sidewalk.  At  the 
close  of  plaintiff's  case  defendant's  motion 
for  nonsuit  was  granted,  and  from  the  Judg- 
ment ent^ed  thereon  In  favor  of  defendant 
plaintiff  appeals.     Appeal  dismissed. 

Byera,  McBlwain  &  Byers,  for  appeUont 
Geo.  Donworth  and  James  B.  Howe,  for  re- 
spondmt 

PER  CURLA.M.  Bespmideiit  moves  to 
strike  the  statement  of  fact  in  this  case,  for 
the  reason  that  the  same  was  not  filed  within 
SO  days  from  the  rendition  of  the  Judgment 
It  appears  from  the  record,  and  is  conceded 
by  appellant  that  the  statement  of  facts  was 
not  filed  within  30  days  from  the  rendition 
of  the  Judgment  The  statement  was  pre- 
pared and  handed  to  the  bailiff  of  the  court 
by  appellant's  attorney  to  carry  to  the  clerk, 
but  was  not  given  into  the  possession  of  the 
clerk  until  five  days  after  the  time  for  flUng 
had  expired,  or  35  days  after  the  rendition 
of  the  Judgment  The  statute  provides  that 
the  statement  should  be  filed  within  30  days 
from  the  rendition  of  the  Judgment  This 
not  having  been  done,  the  statement  must  be 
stricken;  and,  as  it  is  conceded  that  no  ques- 
tion is  involved  in  the  appeal  which  Is.  not 
controUed  by  the  statement  of  facta,  the  a^ 
peal  will  be  dismissed. 


BISSELL  et  al.  v.  TAYLOR  et  al.,  (BELL 
et  al..  Interveners.) 

(Supreme  Court  of  Washington.     Nov.  24, 
1893.) 

Corporations  —  Rights  or  Stockholdbr  — Pho- 
TBCTixo  Corporate  Intbrbsts — Dibectors'  Rb- 

rusAL  to  Sue. 

In  an  action  to  set  aside  a  deed,  where 
iioth  plaintiffs  and  defendants  claimed  title 
from  a  certain  corporation,  a  complaint  in  in- 
tervention alleged  that  intervenera  were  ori^- 
nal  stockholders  in  such  corporation;  that  the 
land  had  never  riKhtfnily  passed  therefrom: 
that  they  had  soaght  to  have  the  corporation 
intervene,  but  the  board  of  directors  nad  re- 
fused to  call  a  meeting  of  the  stockholders  to 
consider  the  matter,  on  the  ground  that  the 
corporation  had  already  conveyed  away  all  its 
title  to  the  property,  and  that  the  board  de- 
clined to  take  any  action  until  the  court  passed 
on  said  title.  Hdd,  that  the  complaint  did  not 
show  such  neglect  on  the  part  of  the  di- 
rectors to  protect  the  corporation  as  would  au- 
thorize a  stockholder  to  go  into  ooort  for  that 
purpose. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  B.  A  Blssell  and  others  against 
E.  W.  Taylor  and  others  to  set  aside  a  deed. 
Marie  A  Bell  and  others  Intervened,  and 
from  a  Judgment  dismissing  their  complaint 
in  intervention  they  appeaL   Affirmed. 


Wash.) 


GILLIAM  0.  DAVK. 
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Bartlett  Tripp  and  C.  H.  DiUon,  for  appel- 
lants. Ben  Sbeeks,  Wm.  W.  Archer,  Par- 
sons, Gorell  &  Parsons,  J.  H.  &  B.  B.  Wat- 
Kon,  Dell  Staart,  Fenley  Bryan,  and  R.  F. 
HensUI,  for  respondents. 

HOYT,  3.  The  only  qaestloii  presented  by 
tills  appeal  Is  as  to  the  suffiolency  of  the 
complaint  in  Intervention  filed  In  the  court 
below  by  the  appellants.  The  suit  In  which 
such  complaint  was  filed  was  one  between 
the  grantees  in  two  sereral  deeds  from  sub- 
stantially the  same  grantor  or  grantors.  The 
plaintiffs  sought  to  have  the  deed  of  the  de- 
fendants set  aside  as  fraudulent,  and  as  a 
part  of  their  complaint  alleged  that  they 
were,  and  had  been  for  a  long  p^od,  In  the 
actu.il  and  open  possession  of  the  land  cov- 
ered by  the  deeds.  The  land  originally  be- 
longed to  a  certain  corporation,  and  the  ti- 
tle of  both  the  plaintiff  and  the  defendant 
In  the  action  went  back  in  some  way  to  such 
corporation.  The  Interveners  alleged  in  their, 
complaint,  among  other  things,  that  they 
were  original  stockholders  In  such  corpora- 
tion, and  that  the  title  of  the  land  had  never 
rightfully  passed  therefrom;  that  they  had 
sought  to  have  the  corporation  Intervene  In 
said  action,  or  bring  an  independent  one,  to 
protect  Its  rights  as  to  the  title  to  said  land; 
that  It  had  refused  so  to  do,  and  for  that 
reason  they,  as  stockholders.  In  behalf  of 
themselves  and  others  similarly  situated, 
came  Into  the  action  to  protect  such  rights. 
The  allegation  as  to  the  refusal  of  such  cor- 
poration to  institute  a  new  suit  or  Intervene 
In  this  one  was  substantially  as  follows: 
That  the  board  of  directors  of  such  corpon- 
tlon  had  duly  held  a  meeting,  and  consider- 
ed the  application  of  the  interveners  to  have 
]t  bring  a  new  salt  or  enter  into  this  one 
for  the  defense  and  protection  of  the  rights 
and  Interests  of  such  corporation,  and  that 
the  said  board  of  directors  had  declined  to 
call  a  meeting  of  the  stockholders  to  con- 
sider said  application,  upon  the  ground  that 
said  corporation  had  already  conveyed  to  E. 
W.  TayliM*  and  others  all  Its  right,  title,  and 
interest  in  and  to  said  real  property,  and 
that  until  the  court  had  passed  upon  said 
title  they  declined  to  bring  any  action  on  be- 
balf  of  said  corporation,  or  to  enter  its  ap- 
pearance In  any  action  then  pending  In  court 
In  reference  to  the  subject-matter  of  their 
application.  It  will  be  seen  from  this  al- 
legation that  the  board  of  directors  did  not 
tmqualifledly  refuse  to  take  the  steps  which 
they  deemed  necessary  to  protect  the  rights 
of  the  corporation  and  of  Its  stockholders. 
The  most  that  can  be  claimed  of  such  al- 
legation, when  construed,  as  we  think  It 
should  be,  most  strictly  against  those  making 
St,  Is  that  the  board  refused  to  take  any  ac- 
tion until  'the  determination  of  a  certain 
question  which  they  thought  it  best  should 
be  determined  before  any  action  was  had; 
and,  thus  construing  it,  and  having  due  re- 
gard  to  the  surrounding  circumstances  as 


shown  by  all  the  other  allegations  of  the 
complaint,  we  think  It  did  not  show  such  a 
neglect  on  the  part  of  the  board  of  directoi-s 
to  protect  the  interests  of  the  corporation 
as  would  authorize  a  stockholder  to  take  the 
burden  upon  himself,  and  go  Into  court  for 
that  purpose.  That  a  ■  stockholder  may  do 
this  under  certain  circumstances  Is  too  clear 
for  argument,  but,  as  we  understand  the 
rule,  he  can  only  do  so  when  there  has  been 
such  a  neglect  or  refusal  on  the  part  of  the 
corporation,  or  Its  officers,  to  protect  Its  In- 
terests, that  the  court  can  clearly  see  that 
such  action  on  the  part  of  the  stockholder 
Is  necessary  to  their  protection.  Such  being 
our  construction  of  this  allegation.  It  must 
follow  that.  In  our  opinion,  the  complaint 
did  not  state  a  cause  of  action.  If  the  com- 
plaint did  not  show  that  the  Intervener*- 
were  authorized  to  act  for  the  corporation,, 
they  could  have  no  standing  In  court,  for  It 
was  the  rights  of  the  corporation  that  were 
sought  to  be  protected  by  such  Interven- 
tion. Besides,  In  our  opinion,  the  complaint 
did  not  satisfactorily  show  why  the  corpora- 
tion and  its  stockholders  were  not  estoppeil' 
from  asserting  their  rights  by  the  statute 
of  limitations  or  by  laches;  for,  while  It  to 
true  that  there  Is  an  allegation  in  the  com- 
plaint  in  Interv«itIon  that  the  corporation 
had  been,  and  was  then,  In  possession  of  the 
land,  yet  It  is  doubtful  whether  or  not  that 
allegation  is  sufficient  in  a  complaint  in  In-' 
terventlon,  where,  as  in  this  case,  the  prin-' 
dpal  complaint  alleged  that  the  plaintiff* 
were  In  actual  possession.  The  demurrer 
of  some  of  the  defendants  must  necessarlly^ 
have  been  sustained  upon  more  technical 
grounds.  The  corporation,  as  such,  was  a 
necessary  party,  and  at  the  time  the  court 
below  passed  upon  the  sufficiency  of  tbe- 
complalnt  It  seems  that  there  was  nothing 
in  the  record  to  show  that  it  had  been  made 
such  party.  On  the  whole,  we  are  satis- 
fied with  the  ruling  of  the  Iow»  court  In 
sustaining  the  several  demurrers  to  the  com- 
plaint, and  the  Judgment  thereon  must  b« 
affirmed. 

DUNBAR,    0.   J.,    and    SCOTT   and   AN- 
DERS, JJ.,  concur.    STILES,  J.,  not  sitting. 


GILLIAM  V.  DAVIS. 

(Supreme  Court  of  Waahington.    Dec.  1,  1893.> 
Action  ow  Note  —  Cokbtbcctiov  of  Akswer  — 

PaTHRNT  or  COUJITBILLL  NOTB— WHAT  CONSm- 

TUTEB— Effect. 

1.  In  an  action  on  a  note  made  by  defend- 
ant to  a  bank,  and  indoraed  to  plaintiff,  de- 
fendant answered  that  two  sons  of  plaintiff' 
gave  him  their  note,  which  be  indorsed  and  de- 
livered to  the  bank  as  collateral  security  fov- 
tbe  note  In  suit;  that,  after  the  note  so  indors- 
ed OS  security  became  due,  the  bank  sued  the- 
makers  thereon;  that,  while  the  action  was 
pending  plaintiff  paid  the  bank  the  amount  du*- 
on  the  note  made  by  him,  and  induced  it  t» 
dismiss  the  action   against  his  sonsf^aud  d«^| 
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lirer  to  Um  the  note  in  suit,  and  also  the  col- 
lateral note  of  his  sons.  The  answer  also  al- 
leged that,  in  the  acts  above  set  forth,  plaintiff 
acted  for  his  sons,  paid  the  said  sum  with  mon- 
ey furnished  bj  them,  and  holds  the  note  in 
snit  as  their  agent,  and  for  their  benefit.  Held 
that,  under  the  allegations  of  the  answer,  the 
payment  of  the  collat^eral  note  was  a  payment 
by  the  makers,  plaintifTs  sons,  and  that  under 
the  circumstances  this  constituted  a  payment 
of  the  original  note. 

2.  The  power  of  a  creditor  generally  to 
dispose  of  mercantile  pai>er  as  was  done  by 
the  bank  in  this  case  cannot  be  raised,  since, 
onder  the  allegations  of  the  answer,  the  pur- 
chaser was  the  maker  of  the  collateral  note, 
and  purchased  with  full  knowledge  of  all  the 
relations  existing,  so  that  there  was  no  ques- 
tion of  innocent  purchasers. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  W.  S.  Gilliam  against  A.  L. 
Davis  on  a  promissory  note.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  answer, 
defendant  appeals.    Reversed. 

Turner,  Graves  &  McKlnstry,  for  appel- 
lant   Kinnalrd  &  Happy,  for  respondents. 

DUNBAR,  O.  3.  This  is  an  action  on  a 
promissory  not&  The  complaint  alleges,  in 
substance,  that  the  defendant  duly  made, 
executed,  and  delivered  to  the  First  National 
Bank  of  Walla  Walla  a  certain  promissory 
note  for  the  sum  of  $3.:;24.34;  that  thereafter 
said  bank,  for  a  valuable  consideration,  duly 
sold,  transferred,  indiwsed.  and  Hellvered 
said  promissory  note  to  the  plalntllT,  who  Is 
now  the  owner  and  bolder  thereof,  and  asks 
for  Judgment  for  the  amount  of  said  note, 
with  interest,  costs,  and  an  attorney's  fee 
of  $200.  The  answer  alleges,  In  substance, 
that  one  Lane  C.  Gilliam  and  one  J.  B.  GU- 
liam  made  tbelr  promissory  note,  and  there- 
by promised  to  pay  -to  the  order  of  the  de- 
fendant the  sum  of  |4,000,  with  interest, 
etc.,  payable  semiannually;  that,  after  the 
making  and  delivery  of  said  note,  defend- 
ant indorsed  and  delivered  the  same  to  the 
First  National  Bank  of  Walla.  Walla  as 
collateral  security  for  the  promissory  note 
described  in  the  complaint,  and  thereafter, 
and  after  said  note  had  become  due,  the 
said  First  National  Bank  of  Walla  Walla 
commenced  an  action  In  the  superior  court 
of  Spokane  county  against  the  said  Lane 
O.  Gilliam  and  J.  B.  Gilliam  to  enforce  the 
collection  of  said  note;  that  while  the  said 
action  was  pending  the  plalntlfT  herein, 
W.  S.  Gilliam,  who  is  the  father  of  the 
said  Lane  0.  and  J.  B.  Gllllam,  paid  to 
the  First  National  Bank  of  Walla  Walla  the 
amount  due  upon  the  note  made  by  the  de- 
fendant to  the  said  First  National  Bank,  and 
induced  the  bank,  in  breach  of  Its  duty,  and 
contrary  to  the  rights  of  defendant,  to  dis- 
miss the  action  against  the  said  Lane  O.  and 
J.  B.  Gllllam,  and  to  deliver  to  him,  said  W. 
B.  Gilliam,  tbe  note  of  the  defendant  de- 
scribed In  the  complaint,  also  the  collateral 
note  of  the  said  Lane  0.  and  J.  B.  Gllllam. 
The  answer  also  contains  the  following  di- 


rect allegation,  viz.:  "That,  in  the  nets  and 
transactions  above  set  forth,  plaintUF  acted 
for  said  Lane-  C.  and  J.  B.  Gilliam,  paid  the 
said  sum  with  money  furnished  by  the  said 
Lane  C.  and  J.  B.  Gllllam,  and  now  owns 
.and  holds  the  note  In  the  complaint  described 
as  the  agent  of,  and  for  the  Itenefit  of,  tbe 
said  Lane  0.  and  J.  B.  GUlIam,"— and  prays 
that  he  may  go  hence  without  day.  A  de- 
murrer was  interposed  to  the  answer,  alleg- 
ing that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  plaintiff's  cause  of 
action.  The  demurrer  was  sustained,  and 
the  action  of  the  court  in  sustaining  the  de- 
murrer Is  alleged  here  as  error  by  appellant 
The  legal  questions  Involved  are:  (1)  Was 
the  payment  of  the  collateral  note,  under 
the  allegations  of  the  answer,  a  payment  by 
the  makers?  and  (2)  under  such  circum- 
stances, does  the  payment  of  the  collateral 
note  amoimt  to  a  payment  on,  or  an  extin- 
guishment of,  the  original  note? 
.  On  the  first  proposition  the  respondent  In- 
sists that  the  transactions  set  up  in  the  an- 
swer have  every  characteristic  of  a  sale,  and 
str3ss  is  placed  on  the  averment  that  tlie 
Gilliam  s  now  own  and  hold  the  note.  Thi^ 
expresslcMi,  construed  as  an  independent 
proposition,  would  no  doubt  Justify  respond- 
ent's contention;  but  to  give  it  such  a  con- 
struction would  render  it  inharmonious  with 
the  other  averments  of  th3  answer,  and  in 
fact  would  render  the  other  averments  moau- 
Ingless;  and,  construing  all  the  allegations 
together,  we  think  sofficient  Is  statad  In  tbe 
answer  to  plainly  show  that  the  act  of  W.  P. 
GUliam  In  the  transaction  was  tbe  act  of 
Lane  C.  and  J.  B.  Gilliam.  In  fftct,  that  al- 
legation is  set  out  in  langnag:  plain  and  un- 
mistakable. 

That  point  bedng  settled,  then,  was  the  pay- 
ment of  the  collateral  note  a  payment  of  the 
original  note  sued  on  In  the  action?  We 
think  th3  authorities  sustain  this  proposition. 
Randolph  on  Commercial  Paper  (section 
795)  lays  down  this  general  proposition: 
"When  the  collateral  note  Is  collected,  and 
the  proceeds  received  by  the  pladgee,  it  oper- 
ates as  a  payment  pro  tanto  of  the  debt  se- 
cured." In  Hunt  V.  Nevers,  15  Pick.  500. 
the  following  rule  was  announced:  "Wh>re 
coll^eral  security  Is  received  for  a  debt,  with 
power  to  convert  the  security  Into  money, 
and  the  proceeds  of  the  sscurity  equal  or  ex- 
ceed the  amount  of  the  debt,  the  debt  Is  de 
facto  paid;  toe,  the  same  person  being  the 
party  to  recalve  and  pay,  no  act  applying  the 
money  to  tbe  debt  is  necessary,  but  the  law 
makes  the  application."  In  Ware  v.  Rus- 
sell, 57  Ala.  43,  the  doctrine  of  payment  Is 
made  to  depend  upon  the  priority  of  th> 
transfer.  Thus,  It  Is  held  that.  If  the  collat- 
eral be  first  transferred,  It  operates  pro  tanto 
as  a  payment  or  extinguishment  of  the  orig- 
inal debt  If,  on  tha  other  band,  the  original 
note  Is  first  transferred,  the  coQateral  will 
follow  it  Into  whosesoever  hands  It  passes. 
But  In  the  case  at  bar  it  ii  evident  that  If 
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sacb  a  distlnctlMi  Is  to  be  niade  the  collat- 
eral note  waa  tha  first  that  was  transferred, 
as  that  waa  the  note  that  waa  sued  upon  by 
the  pledgee.  In  Cocke  v.  Chaney,  14  Ala.  65, 
it  was  hdd  that,  when  a  credits  who  has 
received  a  note  as  c(dlat3ral  security  trans- 
fers it  to  another,  he  must  be  understood  to 
hare  elected  that  mode  of  payment,  and  to 
haye  made  the  sacorlty  a  substitute  for  the 
debt  The  same  doctrine  waa  announced  in 
Westphal  t.  Ludlow,  2  McCrary,  505,  6  Fed. 
v^lS;  and  we  think  the  authorities  are  uni- 
form In  holding  that  where  the  transferee  is 
the  maker  of  the  collateral  note  the  payment 
of  the  collateral  note  extinguishes  the  orig- 
inal note. 

It  was  argued  by  the  respondeat  that  if  the 
bank  had  power  to  sell  the  note  the  defense 
In  this  action  oould  not  be  maintained.  The 
general  consensus  of  authority  seems  to  be 
that,  nnless  a  powar  to  sell  Is  superadded  to 
the  agreement  whereby  such  chose  In  action 
is  pledged  as  a  collateral  security,  the  credit- 
or has  no  right  to  sell  such  chose  in  action. 
This  was  sgoarely  decided  In  Whitteker  v.  Gas 
Co.,  16  W.  Va.  717,  and  in  Roberts  v.  Thomp- 
son, 14  Ohio  St  1.  But  It  seems  to  us  that 
the  power  of  the  creditor  generally  to  dispose 
of  mercantile  pap^  under  such  circumstan- 
ces cannot  be  ralsad  In  this  case,  for  under 
the  allegations  of  the  answer  the  purchaser, 
in  this  Instance,  was  the  maker  of  the  col- 
lataral  note,  and  purchased  with  fall  knowl- 
edge of  aU  the  relations  existing,  and  there  is 
no  question  of  Innocent  purchasers  In  the 
case.  Respondent  cites  several  authorities  to 
the  effect  that  the  payment  by  one  not  a 
party  to  the  note  of  the  amount  of  the  note, 
to  the  hinder  thereof,  does  not  constituta  a 
payment  of  the  note,  independent  of  other 
facts  showing  an  Intenticw  to  discharge  the 
note.  It  Is  not  necessary  to  rsfute  this  prop- 
osition, tmder  the  construction  we  give  to  the 
iinswer.  The  answer  ip  this  case  follows  the 
statute,  and  states  the  facts  constituting  Its 
defense;  and  we  think  the  facts  stated  are 
sufficient,  and  that  the  demurrer  should  have 
been  overruled.  Judgment  will  therefore  be 
reversad,  and  the  cause  remanded,  with  in- 
structions to  proceed  in  accordance  with  this 
opinion. 

STILBS,  ANDBR8,  and  SCOTT,  JJ.,  coa- 
cor. 


In  re  BOJAB. 
(Snpr«n«  Conrt  of  Washington.  Dea  6, 1893.) 
CaiinNAi.  Law— Sentence— AppBAL. 
Act  March  8,  1893,  p.  133,  |  30,  pro- 
vides that  an  siq>eal  shall  stay  the  execution 
of  the  Jadgment  of  conviction,  and  in  case  the 
defendant  nas  been  convicted  of  a  felony,  and 
has  been  unable  to  furnish  the  bail  bond  re- 
qnired  pending  the  appeal,  the  time  during 
wliich  he  remains  In  jau  shall  be  deducted  from 
the  term  of  his  sentence,  if  judgment  against 
him  be  affirmed.  Hdd,  that  a  defendant  is  en- 
Utled  to  the  benefit  of  this  act  when  the  ap- 
peal is  dismissed  for  want  of  prosecution. 


Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  .Tudgc. 

Antonio  Bojar  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  his  appeal  waa 
dismissed  for  want  of  prosecution.  From  an 
order  discharging  him  under  a  writ  of  habeas 
corpus,  the  state  appeals.    Affirmed. 

John  F.  Miller,  Pros.  Atty.,  for  the  State. 

SCOTT,  J.  Antonio  Bojar  was  convicted 
in  the  superior  court  of  King  county  of  an 
assault  with  a  deadly  weapon,  and  on  July 
2,  1S92,  was  sentenced  to  confinement  In  the 
penitentiary  for  the  term  of  nine  months. 
He  took  an  appeal  therefrom  to  this  court, 
which  was  dismissed  for  want  of  prosecu- 
tion. While  said  action  was  being  prose- 
cuted in  the  superior  court,  >  and  while  said 
appeal  was  being  taken  and  was  pending, 
said  Bojar  remained  in  the  county  Jail  of 
King  county,  which  period  exceeded  the  time 
for  which  he  was  sentenced  to  Imprison- 
ment in  the  penitentiary.  Subsequently, 
said  Bojar  sued  out  a  writ  of  habeas  corpus 
in  said  court  to  obtain  his  discharge  under 
section  30  of  the  act  approved  March  8,  1883, 
(Sess.  Laws,  p.  133,)  which  provides  as  fol- 
lows: "An  appeal  by  a  defendant  in  a  crim- 
inal action  shall  stay  the  execution  of  the 
Judgment  of  conviction.  In  case  the  de- 
fendant has  been  convicted  of  a  felony,  and 
has  been  unable  to  furnish  the  bail  bond 
required  by  section  thirty-one  of  this  act, 
pending  the  appeal,  the  time  during  which 
he  remains  in  the  Jail  of  the  county  from 
which  the  appeal  is  taken  shall  be  deducted 
trom  the  term  for  which  he  was  theretofore 
sentenced  to  the  penitentiary,  if  Judgment 
against  him  be  affirmed."  And  said  court  or- 
dered his  discharge  thereunder.  From  this 
order  the  state  appeals. 

It  is  contended  that  said  defendant  was 
not  entitled  to  the  benefit  of  this  section, 
upon  the  ground  that  the  dismissal  for  want 
of  prosecution  was  not  an  affirmance  of  the 
Judgment  This  may  be  technically  correct, 
yet  the  practical  result  of  a  dismissal  is  the 
same  as  a  Judgment  of  afflrmanca  It  is 
contended  that,  if  a  dismissal  for  want  of 
prosecution  is  to  be  held  equivalent  to  an 
affirmance  in  this  respect  It  will  afford  of- 
fenders sentenced  to  short  terms  in  the 
penitentiary  an  opportunity  to  evade  the 
sentence  by  simply  taking  an  appeal  and  de- 
laying Its  prosecution.  There  is  some  force 
in  this  contention,  but  the  legislature  made 
no  distinction  as  to  short-term  sentences, 
and  the  statute  only  applies  where  the  of- 
fender has  remained  in  the  coimty  Jail  mean- 
while. In  case  of  an  appeal,  and  a  failure  to 
duly  prosecute  it,  the  state  can  move  to 
dismiss  for  that  reason.  We  are  of  the 
opinion  that  the  Judgment  of  the  superior 
court  discharging  the  defendant  was  right 
and  It  is  affirmed. 

DUNBAR,  C.  J.,  and  HOYT  and  STIIiBS, 
JJ.,  concur. 
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PACIFIC  SUPPLY  CO.  t.  BRAND  et  al. 

(Supreme  Court  of  Washington.    Dec  5,  1S93.> 

AfPail.ABI.B  JUDOMBNT — DlSMIBBAI.  POS  Fl.II.URX 
TO  PrOSECL'TE. 

No  appeal  lies  from  a  judgment  dismiaa- 
tng  the  artfon  for  plaintiff's  failure  to  amend 
its  complaint  within  the  time  fixed  in  an  order 
sustaimnt;  a  demurrer  thereto,  where  plaintiff 
did  not  resist  the  motion  for  dismissal,  or  move 
to  set  aside  the  judgment  in  the  court  below. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  the  Pacific  Supply  Company 
against  Bertha  E.  Brand  and  Henry  D. 
Brand  to  foreclose  a  mechanic's  Uen.  From 
a  judgment  dismissing  the  action  (or  plain- 
tllTs  failure  to  amend  Its  complaint  after  a 
demurrer  thereto  had  been  sustained,  plain- 
tiff apoeals.    Dismissed. 

Shank,  Murray  &  Dresbach,  for  appellant 
Eric  Edw.  Roallng,  for  respondents. 

SCOTT,  J.  The  appelant  filed  Its  com- 
plaint in  the  superior  cotu:t  of  Pierce  county, 
to  which  the  respondents  Interposed  a  de- 
murrer, which  was  sustained  by  the  court, 
and  appellant  was  granted  10  days  to  amend. 
After  the  lapse  of  said  time,  no  furthv  pro- 
ceedlnes  having  been  had,  the  respondents 
moTed  said  court  for  an  order  adjudging  ap- 
pellant to  be  In  default,  and  for  a  dismissal 
of  the  action,  whereupon  the  court  entered 
an  order  accordingly,  and  dismissed  the  ac- 
tion. This  motion  was  not  resisted,  nor  was 
any  motion  made  to  set  said  judgment  aside. 
With  the  record  In  this  condition,  appellant 
took  Its  appieal.  The  respondents  moved  to 
dismiss  said  appeal  for  the  reason  that  none 
would  lie  from  the  judgment  entered,  and 
we  are  of  the  opinion  that  this  motion  must 
prevail.  AppeUiant  contends  that  it  did  not 
desire  to  amend  the  pleading;  that  the  sus- 
taining of  the  demurrer,  and  subsequent  dis- 
missal of  said  cause,  was  in  effect  an  ad- 
judication of  its  rights  upon  the  merits;  and 
that  It  was  Its  intention  to  appeal  therefrom, 
to  test  the  validity  thereof  In  this  court 
However  this  may  be,  the  status  of  the  case 
here  must  depend  upon  the  record,  as  made 
in  the  lower  court  and  there  is  nothing  on 
the  face  of  the  record  to  Indicate  appellant's 
contention  in  any  wise,  excepting  the  bare 
fact  that  an  appeal  was  taken  as  stated.  An 
appeal  will  not  lie  directly  from  a  judgment 
of  dismissal  for  want  of  prosecution,  and  It 
'  must  be  dismissed. 

DUNBAR,  0.  J.,  and  HOTT,  J.,  concur. 


DECORVET  et  al.  v.  DOLAN  et  al.' 
(Supreme  Court  of  Washington.    Dec.  9,  1893.) 

ScimoNS— SsRvios  bt  Publication  — Natubb  or 
AorioH. 
1.  Laws  1877,  p.  15,  S  65,  authorising  serv- 
ice  by   publication    where   defendant    "resides 

» For  dissenting  opinion,  see  85  Pac.  1072. 


out  of  the  territory,  or  has  departed  from  the 
territory,  or  cannot  after  due  diligence  be  found 
within  the  territory,"  etc..  doe*  not  require  that 
all  of  the  different  grounds  enumerated  should 
exist  before  publication  can  be  made,  but  it  is 
sufficient  if  any  one  of  such  grounds  exists. 

2.  A  statement  in  an  affidavit  for  publica- 
tion that  defendant  is  a  nonresident  is  the 
statement  of  a  fact,  and  is  sufficient,  nnder 
Laws  1877,  p.  15,  {  (K.  authorizing  service  by 
publication  where  defendant  "rendes  out  of 
the  territory,"  without  alleging  that  defendant 
cannot,  after  due  diligence,  be  found  within  the 
territory. 

3.  A  statement  in  a  summons  that  the  ac- 
tion is  brought  for  the  recovery  of  money  al- 
leged to  be  due  on  a  particularly  descril-e-l 
note,  and  to  foreclose  a  mortgage  given  to  se- 
cure the  same,  is  a  sufficient  statement  of  the 
general  nature  of  the  action  required  to  be 
given  in  the  summons. 

Appeal  from  superior  court,  ThurstMi  coun- 
ty;  M.  J.  Gordon,  Judge. 

Action  by  Anna  Decmrret  and  Carl  Rosin 
against  Patrick  Dolan  and  Mary  J.  Dolan 
to  quiet  title  to  lands.  From  a  judgment 
for  defendants,  plaintiffs  appeaL     AfiOrmcd. 

John  G.  Kleber,  (or  appellants.  Hobart 
G.  Hagin  and  O.  V.  Linn,  (or  respondents. 

• 

SCOTT.  J.  This  action  was  brought  by 
appellants  to  quiet  title  to  certain  lands  sit- 
uated in  Thurston  county.  Respondents'  ti- 
tle rests  upon  a  sale  under  a  decree  fore- 
closing a  mortgage  <»  said  lands,  in  which 
action  one  George  Co<dE  was  plaintiff,  and 
Carl  Rosin  and  Anna  Rosin  were  defend- 
ants. Respondents'  title  depends  upon  tlie 
validity  of  said  (oredosure  proceedings, 
which  are  attacked  upon  two  grounds: 

The  first  point  relates  to  the  service  of 
process,  which  was  by  publication.  It  Is 
claimed  that  the  affidavit  upon  which  the 
same  is  based,  under  section  65,  Laws  1877, 
p.  IS,  Is  defective,  and  insuffldent  to  au- 
thorize a  service  of  summons  by  publication. 
It  is  further  contended  that  the  summons 
was  defective,  and  Insufficient  to  confer  ju- 
risdiction upon  the  court.  In  that  It  did  not 
sufficiently  state  the  cause  and  general  n.!- 
ture  of  the  action,  as  required  by  section  61. 
p.  IS,  of  the  act  aforesaid.  Section  65  pro- 
vides as  follows:  "If  af  the  time  the  com- 
plaint is  filed  or  any  time  afterward,  the 
plaintiff  or  intervenor,  oe  an  attorney  in  the 
action  for  the  plaintiff  or  intervenor,  file  in 
the  action  his  affidavit  stating  that  the  per- 
son on  whom  service  is  to  be  made,  resides 
out  o(  the  territory,  or  has  departed  from 
the  territory,  or  cannot  after  due  diligence  be 
found  within  the  territory,  or  conceals  him- 
self to  avoid  the  service  of  summons,  or 
the  defendant  or  the  party  to  be  served  is  a 
foreign  corporation,  or  the  cause  of  action 
against  such  corporation  arose  within  the 
territory,  service  may  be  made  by  the  publi- 
cation of  the  summons."  And  section  Gl 
provides  that  If  service  Is  to  be  made  by 
publication  the  summons  shall  contain,  in 
addition  to  the  other  requirements  of  said 
section,  the  cause  and  general  nature  o(  the 


Digitized  by  VjOOQ  IC 


<M.) 


PATCHETT  B.  PACIFIC  COAST  BT.  CO. 


78 


action.  The  affidavit  npon  which  the  wrr- 
Ice  by  publication  Is  based,  omitting  the 
formal  parts.  Is  as  follows:  "<3eorge  Gook, 
being  dxily  sworn,  says  that  he  Is  the  plain- 
tiff in  the  abOTe^escrtbed  action;  that  the 
defendants  reside  out  of  this  territory.  He 
therefore  asks  that  summons  be  served  on 
the  defendants  by  publication."  It  la  con- 
tended that  this  affidavit  is  Insufflctent,  in 
that  it  states  a  mere  conclusion  of  law;  and, 
further,  that  it  should  show  that  the  de- 
fendants could  not,  after  due  diligence,  be 
found  within  the  territory.  A  number  of 
cases  have  been  dted  from  different  states 
relating  to  the  construction  of  somewhat  sim- 
ilar sections,  but  none  that  are  dlrect4y  In 
point.  A  statement  In  the  identical  lan- 
guage of  the  statute  Is  sometimes  Insufficient 
This  is  especially  the  case  where  the  ground 
alleged  is  inability  to  find  the  defendants 
after  due  diligence,  and  It  is  upon  this 
ground  that  many  of  the  cases  cited  are 
based.  But  the  statement  that  the  defend- 
ants reside  out  of  the  territory  is  the  state- 
ment of  a  fftct,  and  Is  all  that  need  be  said 
upon  the  subject  The  statute  does  not 
make  It  necessary  to  show  where  the  de- 
fendants resided.  This  is  Immaterial,  eo 
that  they  wore  nonresidents.  Appellants 
contend  that  the  different  grounds  set  forth 
In  the  statute  should  be  read  in  the  con- 
junctive, and  that  the  affidavit,  to  anthw- 
ize  a  service  by  publication,  should  cover 
all  of  said  grounds;  but  we  do  not  think  this 
contention  can  be  sustained.  The  very  lan- 
guage of  the  statute  itself  refutes  It,  for 
there  could  not  well  be  a  case  whore  all  of 
said  grounds  would  exist,  nor  would  there 
be  any  reason  for  requiring  such  a  showing. 
There  Is  f<Mrce  in  appellants'  contention  that 
there  should  have  been  a  showing  that  the 
defendants  not  only  resided  out  of  the  terri- 
tory, but  were  without  the  territory  at  said 
time,  and  consequently  could  not  be  served 
personally;  but  the  force  of  this  contention 
is  directed  against  the  policy  of  such  a  stat- 
ute, rather  than  to  its  construction.  The 
statute  clearly  makes  the  fact  that  the  de- 
fendant resides  out  of  the  territory  ground 
for  obtaining  service  by  publication,  and, 
upon  an  affidavit  made  to  that  effect  the 
summons  is  issued  by  the  clerk  as  a  mat- 
ter of  course;  it  not  being  necessary  to  ob- 
tain any  orAer  from  the  court  or  judge  tor 
that  purpose,  as  is  the  case  In  most  of  the 
states  before  service  by  publication  is  au- 
thorized. Statutes  authorizing  service  upon 
nonresidents  by  publication  are  constitution- 
al, and  the  jurisdiction  is  dependent  upon  a 
compliance  with  the  statute  providing  for 
the  publication.  Brown,  Jur.  i  51.  We  are 
of  the  opinion  that  in  this  instance  the  affi- 
davit was  sufficient  to  warrant  the  service 
bad. 

As  to  the  other  point,  the  cause  and  gen- 
eral nature  of  the  action  is  stated  in  said 
summons  as  follows:  "The  said  action  is 
brought  to  recovo*  from  yon  the  sum  of 


three  hundred  thirty-five  and  75A0O  dollars, 
with  interest  thereon  at  the  rate  of  one  and 
one-fourth  per  cent  per  month  from  the 
10th  day  of  Jime,  A.  D.  1881,  which  sum  i« 
said  to  be  due  plaintiff  upon  a  certain  prom 
Issory  note  given  by  you  to  plaintiff,  and 
dated  November  2,  1878.  Also,  to  foreclose 
a  certain  mortgage  given  to  secure  the  pay- 
ment of  said  note,  together  with  the  recov- 
ery of  ten  per  cent  upon  the  amount  found 
due  the  plaintiff,  as  counsel  fees  and  costs 
of  suit;  and  you  are  hereby  notified  that  if 
you  fail  to  appear  and  answer  said  com- 
plaint as  above  required,  the  plaintiff  will 
take  judgment  as  therein  demanded."  And 
we  think,  under  the  weight  of  authorities, 
this  was  a  sufficient  compliance  with  the 
provision.  The  note  up<Mi  which  the  action 
is  brought  is  specified  with  particularity, 
and  defendants  are  informed  that  the  action 
is  brought  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  it,  and  this  Informs 
the  defendants  of  the  cause  and  general  na- 
ture of  the  action.  It  Is  not  necessary  that 
the  cause  of  action  should  be  set  forth  In  a 
summons  with  the  same  particularity  as  In 
required  in  a  complaint  The  Information 
Is  only  required  to  be  general,  and  particu- 
lar Infwmatlon  is  fnmMied  by  the  com- 
plaint Bewick  V.  Mufr,  83  Cnl.  .,).),  23  Pac. 
889;  HInzle  v.  Kempner,  (Tex.  Sap.)  18  S. 
W.  659.    Judgment  affirmed. 

DUNBAB,  0.  J.,  and  HOYT,  X,  concur. 


PATCHETT  et  al.  ▼.  PACIFIC  COAST  RY. 

CO.  (No.  19,240.) 
(Supreme  Oonrt  of  CUtUfomia.  Dec.  26,  1893.) 
Limitation  or  Aoriona— Trusts— Ikfahct. 
An  action  barred  by  limitation  against  a 
wnstee  is  alio  barred  against  the  benefldaries. 
though  they  were  under  the  dlBability  of  in- 
fancy, under  Code  Civil  Proc.  |  869. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  John  A  Patchett  and  others 
against  the  Pacific  Coast  Railway  Company 
to  quiet  title.  Plaintiffs  had  judgment,  and 
defendant  appeals.    Reversed. 

Wilcoxon  &  Bouldln,  for  appellant.  W.  H. 
Spencer  and  Venable  A  Ooodchlld,  for  re- 
spondent 

BBLGHER,  a  This  action  was  instituted 
in  November,  1892,  by  John  A.  Patchett  and 
bis  four  children,  to  have  their  title  quieted 
to  a  tract  of  land  in  San  Lois  Obispo  county. 
The  defendant  corporation,  by  its  answer, 
alleged  title  In  Itself  to  a  strip  60  feet  wide 
across  the  said  tract,  and  pleaded  in  bar 
of  the  action  the  statute  of  limitations.  The 
court  below  gave  judgment  against  the  de- 
fendant, from  which  it  has  appealed  on  the 
judgment  rolL  ^^  . 
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The  facts  found  are,  In  substance,  as  fol- 
lows: The  plalntlfT  John  A.  Patchett  and 
one  Amanda  Patchett  were  husband  and 
wife,  and  on  December  9,  1880,  were  di- 
vorced. The  land  described  In  the  com- 
plaint was  commimity  property  owned  by 
them,  the  title  standing  in  the  name  of  the 
bnaband,  but  no  division  or  disposition  of  it 
was  made  by  the  decree.  After  the  divorce, 
and  on  the  same  day,  John  A.  executed  to 
Amanda  a  deed  of  the  said  property,  which 
was  duly  a<d{nowledged  and  recorded  on  the 
day  of  its  date.  It  recited  "that  whereas, 
the  parties  hereto  have  heretofore  been  hus- 
band and  wife;  and  whereas,  a  decree  of 
divorce  has  been  this  day  made  and  entered 
in  the  superior  court  of  the  county  of  Son 
Luis  Obispo,  state  of  California,  dissolving 
the  marriage  between  the  parties,  and  award- 
ing the  care,  custody,  and  control  of  the 
minor  children  of  the  parties  hereto  to  said 
party  of  the  second  part;  and  whereas, 
certain  property  of  the  party  of  the  first  part 
was  and  Is  the  community  property  of  the 
parties  hereto:  Now,  as  a  full  and  complete 
settlement  of  all  property  rights  as  between 
the  parties  hereto,  and  to  maite  provision  for 
the  support  and  education  of  the  said  minor 
children  of  the  parties  hereto,  and  said 
party  of  the  first  part,  in  consideration  of 
the  premises  and  of  one  dollar  lawful  money 
of  the  United  States  to  him  In  hand  paid  by 
the  said  party  of  the  second  part,  has 
granted,  bargained,  sold,  conveyed,  and  con- 
lirmed,  and  does  hereby  grant,  bargain,  sell, 
convey,  and  confirm,  unto  the  said  p:irty  of 
the  second  part,  and  her  heirs  and  assigns, 
forever,  all  those  certain  tracts,  pieces,  or 
parcels  of  land,  (describing  the  propurty,] 
to  have  and  to  hold,  all  and  singular,  the  said 
premises,  with  the  appurtenances,  unto  the 
said  party  of  the  second  part,  fier  heirs  and 
assigns,  forever,  In  trust  for  the  use  and 
benefit  of  herself  and  Mary  Alice  Patchett, 
now  aged  ten  years,  Benjamin  B.  Patchett, 
now  aged  nine  years.  Bertha  Mabel  Patchett, 
now  aged  five  years,  and  Minerva  Emma 
Patchett,  now  aged  two  years,  the  minor 
children  of  the  parlies  hereto;  to  collect  the 
rents,  and  to  receive  the  rents.  Issues,  and 
profits,  of  the  said  premises,  and  apply  the 
same  to  the  maintenance  and  support  of  her- 
self and  said  minor  children,  until  the  young- 
est of  said  children  has  attained  her  major- 
ity; and,  when  the  youngest  of  said  children 
is  of  legal  age,  the  said  trustee  to  convey  to 
each  of  said  children  the  one-fifth  (1-5)  part 
or  Interest  In  and  to  the  said  premises,  and 
every  part  thereof,  and  to  have  and  take 
the  one-fifth  (1-5)  part  thereof  to  herself  In 
fee,  free  from  the  trust  aforesaid;  the  in- 
tention hereof  being  that  the  said  property 
shall  be  kept  together,  managed,  and  con- 
trolled by  the  said  party  of  the  second  part 
until  the  youngest  of  said  children  is  eight- 
een years  of  age,  tind  then  divided  equally 
between  the  said  party  of  the  second  part 
and  said  children,  share  and  share  alike." 


On  September  8,  1881,  Mrs.  Patchett,  hy 
a  deed  duly  executed  and  recorded,  and  ex- 
pressing a  consideration  of  one  dollar,  con- 
veyed to  a  railway  company  a  right  of  way 
for  a  railroad  .icrosa  the  said  tract  of  land, 
the  strip  described  being  00  feet  wide, 
etc.,  and  the  same  strip  now  claimed  by  the 
defendant.  Shortly  after  the  execution  of 
the  last-named  deed  the  defendant  succeeded 
to  aU  the  interest  acquired  by  the  grantee 
thereunder,  and  ever  since  1882  it  has  had 
the  said  strip  of  land  "fenced  on  each  side, 
and  during  all  said  time  has  used  the  same 
for  the  purposes  mentioned  In  said  convey- 
ance of  September  8,  1881,  placing  valuable 
improvements  thereon,  and  the  entire  length 
thereof,  consisting  of  railroad  ties  and  iron 
rails,  over  which,  dally,  the  freight  and  pas- 
senger cars  of  said  defendant  are  propdied 
by  Itti  steam  engines,  and  has  thus  used,  ex- 
clusively, continuously,  openly,  peaceably, 
and  notoriously,  the  same,  under  a  claim  ot 
right  to  said  easement,  and  with  the  knowl- 
edge of  all  the  parties  to  this  action  and 
said  Amanda  and  one  Wm.  Sandercock, 
hereinafter  named,  since  1882,  and  has  paid 
all  taxes  assessed  against  said  easement  and 
the  railroad  constructed  thereon."  After- 
wards, Airs.  Patchett  mortgaged  her  Inter- 
est in  the  land,  and  the  mortgagee  was  fore- 
closed. At  the  sale  under  the  decree  of 
foreclosure,  John  A.  Patchett  became  the 
purchaser,  and  thereby  acquired  all  the  in- 
terest of  the  mortgagor  in  the  property,  ex- 
cept in  so  far  as  It  was  affected  by  her  con- 
veyance of  September  8,  1881.  Mrs.  Patcli- 
ett  continued  to  act  under  the  deed  to  her 
of  December  9,  1880,  until  May,  1890,  when, 
by  a  decree  of  the  superior  court,  she  was 
removed  from  her  trusteeship,  and  one  Wil- 
liam Sandercock  was  appointed  in  her  place. 
The  latter  accepted  the  position,  and  actpil 
as  trustee,  until  June,  1891,  when  he  re- 
signed, and  the  plaintiff  John  A.  Patchett 
was  duly  appointed  trustee  In  his  place  and 
stead.  At  the  time  of  the  trial  the  children 
were  of  the  ages,  respectively,  of  22,  21,  17 
and  14  years. 

Upon  these  facts  the  court  found,  as  con- 
clusions of  law,  that  the  deed  made  by  Sirs. 
Patchett  to  the  railroad  company  on  Sep- 
tember 8,  1881,  was  void  and  conveyed 
nothing,  for  the  reason  that  the  grantor  was 
the  trustee  of  the  estate,  and  the  convey- 
ance was  in  violation  of  the  terms  of  the 
trust,  and  also  that  the  plaintiffs'  cause  at 
action  was  not  barred,  and  an  easement  in 
favor  of  the  defendant  railway  company  had 
not  been  created  by  adverse  possession  and 
user,  "because  four  of  the  cestulsquetrustent, 
owners  of  the  equitable  estate  in  the  land, 
were  within  the  age  of  majority  at  the  time 
of  the  entry  of  the  defendant  company,  and 
during  all  the  time  of  the  occupation  and 
user  of  the  claimed  way."  The  principal 
question  for  decision  is,  was  the  conclusion  of 
the  court  that  the  action  was  not  barred,  and 
the  defendant  had  adjolred  no  eaaanent  by 

Digitized  by  VjOOQ  IC 


ObI.) 


KENTON  «.  WESTERN  UNION  TEL.  CO. 


75 


advene  poasesalcm  and  user,  Jnstlfled  by  the 
tecta  fotmd? 

That  a  iiriTate  right  of  tray  OTer  land  la 
an  easement  and  an  Interest  In  the  land 
which  may  be  acquired  by  limitation— 
In  sach  case  ordinarily  called  "prescrip- 
tion"—is  a  qnestlon  which  does  not  admit  of 
debate,  and  In  snpport  of  wblcli  no  author- 
ities need  be  dted.  Here  the  findings  show 
that  ererything  was  done  by  the  defendant 
necessary  to  create  a  prescriptive  right,  If 
sncfa  right  could  be  acquired  against  the  minor 
children,  for  whom  the  title  to  foop-fifths  of 
the  property  was  held  in  trust  Onr  Oode 
provides  tliat  an  executor  or  administrator, 
or  trustee  of  an  express  trust,  may  sue  with- 
out Joining  with  him  the  peraona  for  whose 
benefit  the  acticm  is  prosecuted.  Code  Civil 
Proc.  }  369.  There  has  been  some  conflict 
in  the  decisions  as  to  the  rights  of  minors  in 
••.>se«  like  this,  bat  the  weight  of  authority 
-•Hh^ms  to.be  contrary  to  the  conclusion  of  the 
<-ourt  below.  In  a  note  to  Moore  v.  Arm- 
strong, 36  Amer.  Dec  68,  it  is  said:  "There 
is  also  diversity  of  opinion  on  the  question 
.'IS  to  how  far  the  rights  of  an  Infant  are  af- 
fected when  his  property  is  in  the  hands  of 
a  trustee,  executor,  or  guardian;  and  the 
tendency  of  the  decisions  Is  to  support  the 
positl(»  that  when  the  right  of  action  rests 
In  an  executor,  guardian,  or  trustee,  who  is 
under  no  legal  disability,  the  statute  will  com- 
mence to  run  despite  the  disability  of  the 
minor,  and,  if  the  clalpi  Is  lost  by  the  neglect 
of  the  representative  to  sue,  the  minor  is 
Itarred;"  dtlns  numerous  cases.  So  in  Perry, 
Trusts,  (4th  Ed.)  i  858,  it  is  said:  "It  was 
said  in  one  case  tliat  'forbearance  of  the  trus- 
tees in  not  doing  what  it  was  their  office  to 
have  done  should  in  no-  sort  prejudice  the 
cestnl  que  trust;'  that  is,  that  if  the  trustee 
does  not  bring  an  action  to  recover  the  es- 
tate within  the  statutory  period  the  cestui 
que  trust  is  not  barred.  But  tliis  is  not  the 
rule  of  law.  I.ord  Hardwiclce  said:  The 
rule  that  the  statute  of  limitations  does  not 
bar  a  trust  estate  holds  only  between  cestui 
que  trust  and  trustee,  not  as  between  cestm 
que  tmst  and  trustee  on  one  side,  and  stran- 
gers on  the  other;  for  that  would  make  the 
statute  of  no  force  at  all,  because  there  is 
hardly  any  estate  of  consequence  without 
sndti  trust,  and  so  the  act  would  never  take 
fdacft  Therefore,  where  the  cestui  que  trust 
and  his  trustee  are  both  out  of  possession  for 
tlie  time  limited,  the  party  in  possession  has 
a  good  bar  against  them  both.'  •  •  • 
Where  the  trustee  is  barred,  so  is  the  cestui." 
And  see,  also,  13  Amer.  &  Bug.  £}nc.  Law, 
p.  740,  and  cases  cited.  Following  the  rule 
tlnis  dedared.  It  was  said  by  this  court  in  Mc- 
La«n  T.  Benton,  73  Cal  3^  14  Pac.  879: 
•^f  the  entiy  of  the  defendants  wafl  wrongful, 
tbe  devisees  of  Harmon  could  not  maintain 
an  action,  for  that  right  existed  exclusively 
in  the  executcKV,  who,  in  all  suits  for  the 
beoeflt  of  the  estate^  represented  both  the 
eredlton  and  tiie  h«ln.    Onnnlngham  v.  Ash- 


ley, 45  OaL  493;  Hallock  v.  Mixer,  16  OaL 
579.  It  would  seem  to  follow,  therefore,  that 
what  the  executor  Is  barred  of  his  action  the 
heir  Is  barred,  although  the  heir  or  devisee 
be  lalraring  under  a  disability.  Wilmerdlng 
V.  Buss,  33  Conn.  68.  The  gmeral  rule  is 
that  when  a  trustee  is  barred  by  the  statute 
of  limitations  the  cestui  que  trust  is  likewise 
tarred,  even  though  an  infant  Hill,  Trustees, 
267,  403,  504."  If  the  law.  is  correcfly  stated 
in  the  authorities  above  cited  and  referred 
to,— and  we  think  it  is,— then  tt  is  apparent 
that  the  court  below  was  mistaken  in  its  con- 
clusions, and  its  Judgment  wns  erroneous. 
We  advise,  therefore,  that  the  Judgment  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  upon  th«  findings  In 
favor  of  the  defendant  Corporati<m. 

We  concur:     VANOLIEP,  O.;   HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  be  reversed  and  the  cause  remand- 
ed, with  directions  to  enter  Judgment  upon 
the  flndingB  in  favor  of  the  defendant  cor- 
poration. 


KENTON  V.  WESTERN  UNION  TEL.  CO. 

(No.  19,320.) 
(Sapreme  (3ourt  of  California.     Dec.  21,  1S93.) 
TxLEOBAPH   Companies  —  Failubs    to  Delivbr 

HF.3SA0B  —  Damages  —  Nominai,  Dauaobs— Us 

Minimis  vov  Curat  Lex. 

1.  In  an  action  ftirainst  a  telefrraph  com- 
pany for  failure  to  deliver  a  messafre,  by  rea- 
son of  which  plaintiff  failed  to  receive  an  ap- 
I>ointment  as  deputy  assessor,  damages  for  loss 
of  the  salary  he  would  have  received  are  too 
speculative,  since  a  depjity  only  holds  office  at 
the  ple«aure  of  the  officer  appointing  him. 

2.  Where  a  complaint  shows  that  plaintiff 
is  only  entitled  to  nominal  dama.?e.s,  and  such 
a  judgment  will  not  carry  costs,  and  no  per- 
manent right  will  be  determined,  a  demurrer  is 
properly  sustained  under  the  maxim  "de  mini- 
mis non  curat  lex." 

3.  A  judgment  for  defendant  will  not  be 
reversed  merely  because  plaintiff  was  entitled 
to  recover  nominal  dama,ges,  where  sudi  a  judg- 
ment would  not  entitle  him  to  costs,  and  no 
permanent  right  is  involved. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  A.  S.  Kenyon  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  defendant,  plaintUT  appeals. 
Affirmed. 

Oallen  &  Neale,  for  appellant  Gassius  Car- 
ter, for  respondent 

HAYNES,  O.  Appeal  from  a  Judgment  In 
favor  of  defendant  upon  Its  demurrer  to 
plaintilTB  complaint.  The  complaint,  in  sub- 
stance, alleges  that  on  January  2,  1893,  the 
plaintiff  delivered  to  the  defendant  at  San 
Diego,  for  transmission  and  dehvery,  the  fol- 
lowing message:  "CoL  A.  O.  Gasaen,  601 
Qeary  Street,  San  Frandsoo:  ^It«nni«  .will 
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appoint.  Ton  wire  blm,  please.  Urgent. 
A.  S.  KenyoD."  That  througb  the  gross  ueg- 
Ugence  of  the  defendant  the  address  aa  re- 
ceived at  San  Francisco  read,  "CoUag  Maa- 
sen,"  and  that  It  was  not  delivered  for  10 
days  thereafter,  though  defendant  informed 
plaintiff  on  January  8, 1893,  that  it  had  been 
delivered.  That  said  Rcnnje  was  then,  and 
since,  the  dty  assessor  of  the  dty  of  San 
Diego.  That  Oassen  was  an  alderman  of 
San  Diego.  That  he  was  fully  advised  and 
understood  the  contents  and  importance  of 
the  message.  That  plaintiff  was  an  appli- 
cant for  an  appointment  as  deputy  of  said 
city  assessor  at  a  salary  of  $76  per  month; 
and  that,  if  said  message  had  been  promptly 
ddlvered,  plaintiff  would  have  received  the 
said  appointment;  and  that  he  had  sustained 
damage  in  the  sum  of  $375,  for  which  sum 
he  prayed  Judgment.  The  demurrer  Is  tbnt 
the  complaint  does  not  state  a  cause  of  ac- 
tion. 

The  negligence  of  defendant,  and  that 
plaintiff  would  have  been  appointed  as  such 
deputy  but  for  such  negligence,  are  suffi- 
ciently averred.  Respondent  dalms,  how- 
ever, that  the  damages  alleged  are  too  re- 
mote, and  that  is  snld  by  respondent  to  be 
the  ground  upon  which  the  demurrer  was 
sustained.  In  bis  brief,  counsel  for  respond- 
ent also  insists  that  the  character  and  im- 
portance of  the  message  were  not  disclosed, 
and  that  hence  it  could  not  be  inferred  there- 
from that  the  loss  of  the  sender's  appoint- 
ment to  an  office,  or  other  employment,  might 
result  from  a  failure  to  deliver  it  Upon 
both  these  points  the  authorities  are,  or  ap- 
pear to  be,  conflicting;  but  upon  both  ques- 
tions the  facts  Involved  in  the  cases  are  so 
various  and  diverse  that  a  careful  considtfa- 
tion  of  each  la  required  before  It  can  be  cer- 
tainly said  that  they  are  In  point  upon  the 
one  side  or  the  other.  That  there  was  a 
breach  of  its  contract  on  the  part  of  the  de- 
fendant is  not  disputed,  nor  can  it  be  con- 
tended that  the  plaintiff  Is  not  entitled  to 
recover  all  damages  he  sustained  from  the 
defendant's  breach  of  contract,  provided  such 
damages  are  not  too  remote,  and  are  capable 
of  being  ascertained  with  sufficient  certainty. 
'The  case  principally  relied  upon  by  appel- 
lant Is  Telegraph  C!o.  v.  Fenton,  52  Ind.  1. 
There  the  owner  of  a  steamboat  plying  upon 
the  Ohio  and  Mississippi  rivers  telegraphed 
from  Cincinnati  to  Fenton,  at  Aurora,  as  fol- 
lows: "Will  you  go  on  Argosy  with  me  for 
one  hundred  and  fifty  dollars.  Answer  Im- 
meuiately."  Fenton  was  a  pilot,  and  the 
telegram  was  sent  In  consequence  01  a  pre- 
vious conversation,  and  meant  that  he  would 
pay  $150  per  month.  The  delivery  of  the 
telegram  was  delayed,  whereby  Fenton  lost 
the  employmmt  The  com-t  held  that  the 
damages  were  neither  remote  nor  specula- 
tive. In  the  case  at  bar  it  is  not  necessary 
to  consider  whether  the  damages  claimed 
were  too  remote,  aince  It  Is  clear  they  were 
speculative   and  uncertain.    The   allegation 


is  that  plaintiff  would  have  been  appointed 
deputy,  and  that  the  salary  paid  a  deputy  <a 
that  office  is  $75  per  month.  But  it  is  not  al 
leged  that  the  city  assessor  would  have  con- 
tracted to  employ  him  for  any  definite  length 
of  time.  A  deputy  is  appointed  to  hold  dur- 
ing the  pleasure  of  the  officer  appointing  him. 
Pol.  Code,  i  878.  The  power  of  appointing 
deputies  la  in  the  officer,  and  not  In  the  man. 
Hubert  v.  Mendhelm,  64  Cal.  220,  80  Pae. 
633;  Pol.  Code,  f  876.  An  appointment  as 
deputy  does  not  imply  a  contract  for  his  em- 
ployment for  any  length  of  Ume,  nor  other- 
wise than  at  the  pleasure  of  the  officer  mak- 
ing the  appointment.  The  allegation,  there- 
fore, that  he  would  have  received  the  ap- 
pointment, la  not  an  allegation  that  be  would 
have  been  retained  for  any  definite  length  of 
time;  nor  could  such  allegation  be  made. 
He  might  have  received  the  appointment  and 
been  discharged  the  same  day,  either  for 
cause  or  without  cause;  and,  as  damages  or 
compensation  must  be  measured  by  the  loss 
sustained,  where  that  loss  cannot  be  ascer- 
tained damages  cannot  be  recovered.  In 
Telegraph  Co.  v.  Fenton,  supra,  an  answer 
which  Fenton  would  have  sent,  accepting  th» 
offered  employment.  If  the  message  had  been 
delivered  to  him  when  It  should  have  been. 
would  have  constituted  a  contract  for  at 
least  one  month's  service  at  the  specified  sum 
of  $150,  and  this  much,  at  least,  it  was  clear 
be.  had  lost  It  is  therefore  not  necessary  to 
discuss  or  decide  whether  the  damages,  if 
they  were  ascertainable,  and  were  in  fact 
sustained,  were  too  remote,  nor  whether  the 
defendant  would  otherwise  have  been  re- 
lieved because  not  informed  of  the  nature  of 
the  transaction  to  which  the  telegram  relat- 
ed; since,  If  both  these  points  were  decided 
against  the  respondent  the  plaintiff  could 
atlll  recover  nothing  more  than  nominal  dam- 
ages. 

Appellant  contends,  however,  that  be  was/ 
at  the  least  entitled  to  nominal  damages, 
and  that,  as  the  judgment  was  for  defend- 
ant, he  is  entitled  to  a  reversal.  Tbe  failure 
to  perform  a  duty  required  by  contract  Is  a 
legal  wrong,  Independently  of  actual  damage 
sustained  by  the  party  to  whom  performance 
is  due;  and  in  general,  where  a  contract 
right  Is  violated,  the  maxim  "de  minimis  non 
curat  lex"  has  no  application,  and  nominal 
damages  will  be  given.  But  where  a  Judg- 
ment Is  erroneous  only  because  It  falls  to 
give  nominal  damages.  It  will  not  be  reversed 
unless  nominal  damages  in  the  given  case 
would  carry  costs.  Suth.  Dam.  {  11,  and 
cases  there  dted.  If,  bowevor,  aa  said  by 
the  author  Just  cited,  the  object  of  the  action 
Is  to  determine  some  question  of  permanent 
right,  the  fact  that  he  can  only  recover  nom- 
inal damages  will  not  prevent  a  reversal. 
In  this  case  nominal  damages  would  not  en- 
title the  plaintiff  to  costs,  and  would,  there- 
fore, not  Justify  a  reversal,  even  If  It  be  con- 
ceded that  the  Judgment  Is  erroneous.  But 
I  think  the  Judgment  was  right     Tbe  ques- 
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tlon  aroee  upon  demairer.  If  the  demurrer 
had  been  overmled,  It  must  haye  resulted  In 
*a '  issue  of  fact  and  a  trial,  and  In  the  end 
a  judgment  for  plaintiff  for  nominal  dam- 
ages which  would  not  even  impose  costs 
upon  defendant.  No  question  of  "permanent 
right"  existed  between  the  parties  to  be  set- 
tled by  a  trial  and  Judgment,  and,  in  view  of 
these  facts,  I  think  the  maxim  above  quoted 
was  properly  observed,  and  that  the  judg- 
ment should  be  affirmed. 

We  concur:    SBARLS,  C;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  In 
■the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 


PACIFIC  MUT.  LIFE  INS.  CO.  v.  FISHER 

et  al.     (No.  19,361.) 
(Supreme  Court  of  California.     Oct  26,  1893.) 

Appbai/— Stat  of  Procbbdinos — Nboessitt  op 
•  Bond. 
On  appeal  by  a  mortgagee  from  a  judg- 
ment declaring  the  lien  of  the  mortgage  sub- 
-ordinate  to  certain  mechanics'  liens,  and  direct- 
ing the  sale  of  the  mortgaged  property  to  sat- 
isfy the  liens,  no  undertaking  save  the  or- 
dinary one  is  necessary  to  stay  the  execution 
-of  the  judgment;  Code  Civil  Proc.  S  945,  re- 
quiring undertakings  for  the  payment  of  any 
'deficiency  arising  upon  the  sale  of  property,  re- 
ferring only  to  liens  created  by  mortgage. 

In  bank. 

Action  by  the  Pacific  Mutual  Life  Insurance 
■Compuny  nguinst  John  C.  Fisher  and  others 
to  foreclose  a  mortgap^.  A  number  of  ac- 
tions to  foreclose  mechanics'  liens  on  the 
mortgHged  property  were  consolidated  with 
it.  There  was  judgment  foreclosing  the 
mortgage,  but  making  the  Uen  of  the  mm^- 
gage  subordinate  to  certain  of  the  mechanics' 
liens.  Plaintiff  appealed.  Pending  the  ap- 
peal the  lienholders  threatened  to  sell  the 
property,  because  plaintiff  had  given  only 
the  bond  of  5300  to  cover  costs  on  appeal, 
and  no  stay  bond.  Plaintiff  petitioned  the 
supreme  court  for  a  stay,  on  the  ground  that 
no  stay  bond  was  required.  Petition  grant- 
«d. 

PER  CURIAM.  The  facts  stated  in  the 
petition  herein  bring  this  proceeding  with- 
in the  rule  declared  in  Painter  v.  Painter, 
(Cal.)  33  Pac.  483,^  and  upon  the  authority 


>  Code  CivU  Proc  |  04S,  provides  that  if  the 
judgment  appealed  from  direct  the  sale  of 
real  property,  the  execution  of  the  same  cannot 
t>e  stayed  unless  a  written  undertaking  be 
-executed  on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect  that  during  the 
poBsession  of  such  property  by  the  appellant  he 
will  not  commit  any  waste  and  that,  if  the 
1nd,gment  be  affirmed,  or  the  appeal  dismissed, 
he  will  pay  the  value  of  the  use  and  occupation 
-of  the  property  from  the  time  of  the  appeal 
ontil  the  delivery  of  possession  thereof.  When 
the  judgment  is  for  the  sale  of  mortgaged  prem- 
ises, and  the  payment  of  a  deficiency  arising 
npon  the  sale,  the  undertaking  must  also  pro- 
vide for  the  payment  of  such  deficiency. 


of  that  case  the  application  of  plaintiff  and 
appellant  for  a  stay  of  proceedings  under  the 
judgment  appealed  from  must  be  granted. 
So  ordered. 


In  re  KOWALSKT.  (No.  15,329.) 
(Supreme  Court  of  California.  Dec.  22,  1S03.) 
Attobkets  at  Law— Miscoxdcct— Disbarment. 
The  judge  of  department  9  of  the  su- 
perior court  of  San  Francisco,  who  had  direct- 
ed a  guardian  not  to  pay  out  any  of  the  trust 
fund  except  on  order  of  the  court,  refused  to 
grant  an  attorney  an  order  allowing  payment 
for  services,  I>ecau8e  not  properly  itemized. 
This  judge  had,  in  fact,  never  had  jurisdiction 
of  the  matter,  and  the  attorney  was  so  told  by 
the  judge  of  department  10,  where  the  same 
was  pending,  and  who  promised  to  sign  tho 
order.  The  attorney  thereupon,  in  good  faith, 
jobtained  the  money  from  the  guardian,  after 
telling  him  the  facts.  Hdd  no  ground  for  dis- 
barment 

Proceedings  to  disbar  Henry  L  Kowalsky. 
Dismissed. 

Robert  Y.  Hayne,  tor  petitioner.  Frank  M. 
Stone,  for  respondent 

PER  CURIAM.  This  proceeding  was  Insti- 
tuted here  by  a  written  accusation  charging 
Henry  I.  Kowalsky,  an  attorney  of  this  court 
with  certain  professional  misco^nduct,  and 
praying  that  he  "be  removed  from  the  office 
of  attorney  and  counselor  at  law."  Kow- 
alsky filed  a  written  answer  to  the  accusa- 
tion, and  the  proceeding  was-  referred  to 
Hon.  Niles  Searles,  now  one  of  the  commis- 
sioners of  this  court  to  take  evidence  In  the 
matter,  "and  to  report  the  facts  adduced 
therefrom  to  this  court"  The  commissioner 
took,  in  writing,  the  evidence  Introduced  by 
the  parties  to  the  proceeding,  and  returned 
the  same  to  the  court  He  also  reported, 
made,  and  filed  his  findings  of  facts,  which 
are  as  follows: 

"FUed  June  3,  1893. 

"In  the  Supreme  Court  of  the  State  of  Cali- 
fornia. 

"Proceedings  to  remove  Henry  L  Kowal- 
sky from  the  office  of  attorney  and  counselor 
at  law.     (No.  15,329.) 

"The  undersigned,  heretofore  appointed  a 
committee  to  take  depositions  in  the  above- 
entitled  proceeding,  and  to  report  the  facts 
deduced  therefrom  to  the  supreme  cotut, 
begs  leave  to  report  that  the  parties  ap- 
peared before  him  by  their  respective  attor- 
neys,—John  A  Wright,  Esq.,  appearing  for 
and  on  belialf  of  the  prosecution,  and  Frank 
M.  Stone,  Esq.,  on  behalf  of  Henry  I.  Kow- 
alsky, the  accused;  whereupon  the  testimony 
offered  by  the  respective  parties  was  re- 
ceived, reduced  to  writing,  and  Is  herewith 
reported  to  the  court  From  the  testimony 
so  taken,  and  from  the  admissions  in  the 
pleadings,  and  after  argument  of  counsel  for 
the  respective  parties,  I  find  the  following 
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"(1)  Henry  I.  Kowalaky  Is,  and  all  the  times 
mentioned  In  the  proceedings  herein  was,  an 
attorney  and  counselor  at  law,  regularly  ad- 
mitted to  practice  as  snch  attorney  and 
counselor.  In  all  the  courts  of  the  state  of 
CallfOTUia. 

"(2)  On  the  27th  day  of  March,  1890,  one  P. 
J.  Corbett,  by  an  ordw  of  the  superior  court 
In  and  for  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  made  In  depart- 
ment No.  10  thereof,  by  Hon.  Waiter  H.  Lery, 
one  of  the  Judges  of  said  court,  and  Judge  of 
said  department  No.  10,  was  duly  appointed 
guardian  of  the  person  and  estate  of  a  cer- 
tain minor  named  Henry  MacDonald,  and 
duly  qualified  as  such  guardian,  giving  a 
bond  In  the  sum  of  one  hundred  dollars,  be- 
ing the  amount  fixed  by  the  court,  where- 
upon letters  of  guardianship  Issued  to  him, 
and  he  entered  upon  the  discharge  of  his 
duties  as  such  guardian,  and  continued  ao 
to  act  diurlng  the  time  hereinafter  mentioned. 

"(3)  The  minor,  Henry  MacDoniUd,  at  the 
time  of  the  appointment  of  the  said  guardian, 
asserted  himself,  or  was  asserted  by  his 
mother,  to  be  the  son  of  one  C.  E.  S.  Mac- 
Donald,  deceased,  who  was  a  man  of  large 
wealth,  and  whose  estate  was  then  In  the 
course  of  administration  In  the  said  superior 
court,  but  the  said  claim  of  relationship  was 
denied  by  the  relatives  of  the  said  decedent; 
and  the  said  minor,  Henry  MacDonald,  was 
possessed  of  no  property,  and  had  no  ex- 
pectation of  receiving  any  during  his  minor- 
ity, unless  he  established,  by  process  of  law. 
Ills  said  disputed  claim  of  relationship,  and 
obtained  a  part  of  said  estate. 

"(4)  Jeremiah  D.  Sullivan,  Esq.,  an  attorney 
at  law,  entered  into  an  agreement  with  the 
mother  and  family  of  the  said  minor,  Henry 
MacDonald,  by  the  terms  of  which.  In  con- 
sideration of  one-half  of  any  sum  or  sums  of 
money  wbJch  might  be  recovered  for  said 
minor  from  the  estate  of  C.  E.  S.  MacDonald, 
deceased,  he  undertook  to  conduct,  as  an  at- 
torney, such  proceedings  as  might  be  neces- 
sary to  establish  the  right  of  said  minor  to 
'said  estate,  or  to  an  interest  therein.  Said 
SuUivan  appeared  as  the  attorney  for  P.  J. 
Corbett  In  the  matter  of  procuring  for  him 
letters  of  guardianship  of  said  minor,  and  the 
said  Corbett,  as  guardian,  assented  to  the 
agreement  between  Sullivan  and  the  famUy 
of  -said  minor  in  reference  to  the  services  and 
compensation  of  said  Sullivan.  Some  months 
later,  said  Jeremiah  D.  Sullivan,  finding  that 
the  course  of  litigation  necessary  to  establish 
the  rights  of  said  minor  in  and  to  the  estate 
was  likely  to  be  protracted  and  laborious, 
employed  the  respondent,  Henry  I.  Kowai- 
sky,  as  associate  counsel,  to  assist  him  there- 
in, and  the  latter  labored  for  a  period  of 
from  four  to  seven  months,  assiduously,  In 
the  accomplishment  of  the  object  of  his  em- 
ployment 

"(5)  The  proceedings  to  establish  the  claim 
of  Henry  MacDonald  to  be  the  son  of  C.  B. 
S.  MacDonald,  deceased,  and  to  be  entitled 


to  a  share  In  his  estate,  were  Initiated  and 
prosecuted  in  the  superior  court  in  and  for 
the  city  and  county  of  San  Francisco,  and 
In  department  No.  9  thereof,  of  wlilch  Hon. 
J.  V.  Coffey  was  and  still  is  the  Judge. 

"(6)  The  compensation  of  respondent,  Kow- 
alsky,  for  his  services  in  the  matter  t>f  prose- 
cuting the  claims  of  said  minor,  as  agreed 
upon  l>etween  said  Sullivan  and  respondent, 
was  to  be  one-half  of  that  wliich  he  (SuUi- 
van) might  receive  under  his  (the  said  Sulli- 
van's) agreement. 

"(7)  Such  proceedings  were  had  in  the  su- 
perior court  (department  No.  9)  that  prior 
to  October  3,  1892,  the  status  of  Henry  Mac- 
Donald, as  the  son  and  heir  of  C.  E.  S.  Mac- 
Donald, was  established  in  his  favw;  but 
an  appeal  to  the  supreme  court  had  been 
taken,  or  was  about  to  be  taken,  and  there 
being  other  ligitation  pending,  involving  a 
large  share  of  the  estate,  it  was  deemed  Ju- 
dicious to  compromise  the  matters  in  issue, 
and  it  was  accordingly  agreed  upon;  and  on 
the  3d  day  of  October,  1S92,  the  respondent, 
Henry  I.  Kowalsky,  appeared  before  Hon.  J. 
V.  Coffey,  Judge  of  department  No.  9  of  the 
superior  court,  in  company  with  P.  J.  Cor- 
bett, guardian,  and,  as  attorney  for  said  Cor- 
bett, presented  a  plan  of  compromise,  and  an 
order  authorizing  said  Corbett,  as  guardian  of 
Henry  MacDonald,  to  settle  and  compromise 
the  matters  of  difference  touching  the  estaw 
of  C.  E.  S.  MacDonald,  deceased.  The  order 
was  granted  by  the  court,  and  a  compromise 
made.  The  estimated  value  of  the  estate  at 
the  date  of  the  seiuement  was,  say,  $120,fKXJ. 
of  which  Henry  MacDonald,  by  the  terms  of 
the  compromise,  become  entitled  to,  say,  f40.- 
000. 

"(8)  Prior  to  the  6th  day  of  October,  189i 
Hon.  J.  V.  Coffey,  judge  of  department  No.  9 
of  the  superior  court,  advised  and  instructed 
P.  J.  Corbett,  guardian  of  Henry  MacDonald, 
in  the  presence  of  Henry  I.  Kowalaky,  to 
keep  the  funds  of  his  ward,  Heniy  MacDon- 
ald, intact,  to  deposit  the  same  in  bank,  and 
not  to  make  any  payments  thei-efrom  except 
upon  order  of  the  court  The  advice  so  giv- 
en to  Corl)ett  was  in  unison  with  a  practice 
which  prevailed  In  the  court  of  Judge  Coffey, 
but  which  had  not  been,  up  to  that  date,  pub- 
lished as  a  rule  of  his  department  of  the  su- 
perior court 

"(9)  At  the  date  of  the  directioiM  ao  given 
by  Judge  Coffey  to  C!ort)ett,  the  matter  of  the 
guardianship  of  Henry  MacDonald  was  not 
and  never  had  been,  pending  In  the  depart- 
ment of  Hon.  J.  V.  Coffey,  Judge  In  depart- 
ment No.  9  of  the  superior  court  but  bad 
been,  was,  and  for  some  weeks  thereafter 
continued  to  be,  pending  in  department  No. 
10  of  the  superior  court  presided  over  by 
Hon.  W.  H.  Levy,  Judge.  Judge  Coffey  at 
that  time  supposed,  and  all  the  parties  sup- 
posed, the  matter  of  guardianslilp  aforesaid 
was  pending  in  his  (Judge  Coffey's)  depart- 
ment 

"(10)  On  the  6th  day  q(  October,  1892,  P.  J. 
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€!orbett  bad  In  his  bands  funds  of  the  estate 
of  bis  ward,  Henry  MacDonald,  paid  bim 
by  James  C.  Pennie,  Esq.,  administrator  of 
G.  B.  S.  MacDonald,  deceased,  amounting 
to  $7,000,  leas  $500  paid  to  Henry  I.  Kow- 
alsky  by  said  Pennie,  and  receipted  for  as 
casb  by  said  Corl>ett,  guardian,  'whlcb  funds 
wore  on  deposit  in  tbe  German  Savings  and 
Loan  Society's  Bank,  except  tbe  $500  paid 
to  Kowalaky,  as  aforesaid.  Jeremiah  D.  Sul- 
llvan  had,  at  said  last-mentioned  date,  paid 
out  from  tils  own  funds,  in  the  conduct  of  tbe 
case  on  betialf  of  Henry  MacDonald,  and  in 
the  support  of  said  minor  and  bis  mother  and 
family,  the  sum  of  $2,200. 

"(11)  On  said  6th  day  of  October,  1802, 
Henry  L  Kowalsky  was  about  to  leave  by 
an  evening  train  toe  Los  Angeles,  and  both 
he  and  said  SoUivan  were  de8b*ouB  of  receiv- 
ing, as  fees  and  compensation  on  account  of 
services  and  expenditures  in  tbe  MacDonald 
case,  the  sum  of  $3,500,  making,  with  the 
snm  already  received,  the  sum  of  $4,000.  The 
parties,  Corbett,  Kowalsky,  and  Sullivan,  met 
on  that  day  at  tbe  office  of  tbe  latter,  when 
the  subject  ot  such  payment  was  broached  to 
Corbett,  who  was  willing  to  make  tbe  pay- 
ment, but  desired  an  order  of  the  court  au- 
tliorizlng  tbe  same.  An  order  was  drawn, 
and  at  about  1  o'clock  P.  M.  Kowalsky  re- 
paired with  it  to  tbe  city  ball  to  procure  an 
order  of  allowance,  etc.,  for  $4,000.  Be- 
fore leaving,  it  was  suggested  that,  as  tbe 
hour  was  becoming  late,  Kowalsky  should, 
upon  i»'0curlng  the  order,  telephone  to  Sul- 
livan, that  CJorbett  might  procure  the  funds 
ttota  the  Iwnk  before  it  closed.  The  order 
was  presented  by  respondent  to  Judge  Cof- 
fey In  open  court,  and  by  him  refused,  be- 
cause not  Itemized  and  verified,  as  required 
by  tbe  rules  of  bis  department  Kowalsky 
then  left  the  court  room  of  Judge  Coffey  en 
route  for  tbe  clerk's  office,  to  procure  the 
data  upon  which  to  frame  an  itemized  peti- 
tion and  order.  On  bis  way  he  called  in  at 
the  court  room  of  Judge  Levy,  to  take 
leave  of  tbe  latter  before  departing  for  Los 
Angeles,  and,  to  tbe  question  of  tbe  latter 
of  what  brougjit  talm  to  the  city  ball,  re- 
sponded. To  get  an  order  from  Judge  Coffey 
in  the  MacDonald  gnardiansbip  case,'  and 
received  tot  reply  that  the  guardianship  mat- 
ter was  In  his  (Judge  Levy's)  department, 
and  not  in  that  of  Judge  CJoffey.  Kowalsky 
repaired  to  the  clerk's  office,  vo'ifled  the 
statement  of  Judge  Levy,  and  then  returned 
to  Judge  Levy,  told  the  latter  be  was  cor- 
rect, and  asked  for  tbe  order,  which  Judge 
Levy,  Imowing  of  the  services  rendered,  was 
willing  to  grant,  but  was  then  informed  by 
Kowalsky  that  he  had  made  a  like  applica- 
tion to  Judge  Coffey,  and  that  it  had  been  re- 
fused, giving  the  reason  therefor.  Judge 
Levy  responded  that  he  bad  no  such  rule  in 
Ills  department,  but  that,  under  the  circum- 
stances, he  (Kowalsky)  bad  better  comply 
wltb  the  rule,  and  bring  It  up  regularly  in 
court  when  the  order  would  be  granted.  Kow- 


alsky then  telephoned  to  Sullivan  that  the 
case  was  not  in  Judge  Coffey's  court,  but  in 
that  of  Judge  Levy,  and  tliat  It  wotUd  be  all 
right  P.  J.  Corbett,  who  had  remained  at 
Sullivan's  office,  thereupon  repab-ed  to  the 
German  Savings  Bank,  di-ew  $3,500,  and 
brought  It  to  Sullivan's  office.  On  tbe  re- 
turn of  Kowalsl^,  he  explained  truthfully 
what  had  occurred  at  ihe  city  boll.  Banking 
hours  liaving  closed,  Corbett  asked  Sullivan 
what  he  was  to  do  wltb  tbe  money.  Sulli- 
van replied  that  he  and  Kowalsky  were  good 
for  it,  and  be  could  pay  it  to  them,  and  they 
would  get  the  order  from  Judge  Levy.  Tbe 
money  ($3,500)  and  Kowaisky's  receipt  for 
$500  were  then  banded  over;  Corbett  re- 
ceiving the  joint  receipt  of  Sullivan  and 
Kowalsky  for  $4,000.  A  petition  and  order 
were  then  dictated  by  Kowalsky  toe  the  al- 
lowance by  the  court  of  tbe  $4,000,  and  writ- 
ten out  by  a  typewriter.  Tbe  money  was 
divided,— re^ondent,  Kowalaky,  receiving 
$1,500  and  bis  receipt  for  $500  previously  paid 
him,  and  Sullivan  $2,000.  Kowalsky  then  de- 
parted to  make  preparation  for  his  intended 
trip  of  that  evening  fOr  Los  Angeles,  wrote 
a  note  to  Judge  Coffey,  explaining  the  mis- 
take in  supposing  tbe  matter  to  be  in  bis  de- 
partment, and  ap<dogiziug  for  tbe  trouble, 
etc.  He  also  saw  Judge  Levy  In  tbe  even- 
ing before  starting,  and  told  him  the  mone.v 
had  been  paid  over.  Kowalsky  was  absent 
tbei-eafter  for  some  ten  days  to  two  weeks. 

"(12)  Neither  Sullivan  nor  Kowalsky  sought 
or  intended  to  cheat,  defiraud,  deceive,  or 
mislead  P.  J.  Corbett,  tbe  guardian,  in  any 
way  in  tbe  premises,  but  acted  in  good 
faith,  believing,  and  naving  good  cause  to 
believe,  that,  upon  presenting  the  petition 
and  order  in  proper  torm  in  tbe  court  of 
Judge  Levy,  tbe  said  arder  would  be  grant- 
ed, and  the  guardian  authorized  to  make  tbe 
payment  to  them  of  $4,000,  and,  had  the  same 
been  presented  in  open  court,  it  would  have 
been  allowed. 

"(13)  P.  J.  Corbett,  the  guardian,  believed 
the  order  would  be  granted  by  the  court  upon 
presentation,  and  would  not  have  made  the 
payment  but  for  sucb  iieiief. 

"(14)  Immediately  after  Kowaldcy  left  the 
office,  Sullivan  and  (Corbett  repaired  to  the 
city  ball  with  tbe  petition  and  order  allow- 
ing the  payment  of  the  $4,000.  The  court 
of  Judge  Levy  was  not  in  session,  but  Sul- 
livan found  Hon.  W.  H.  Levy,  tbe  judge 
thereof,  in  bis  chambers,  and  presented  to 
liim  the  papers  for  an  order  of  allowance, 
as  aforesaid.  Judge  Levy  declined  to  sign 
tbe  order  until  it  should  be  regularly  brought 
to  a  bearing  in  open  court. 

"(15)  Tbe  value  of  the  services  rendered  by 
Sullivan  and  Kowalsky  ns  attorneys  la  tbe 
case  of  Henry  MacDMi.old,  hereinl>efore  men- 
tioned, were  at  least  equal  to  the  amount  of 
$4,000,  and  proixibly  greatly  in  excess  of  that 
sum;  but  no  order  of  any  court  or  Judge  an- 
ttaorlzing  the  guardian  to  pay  any  sum  Ot 
money  to  tbem,  or  either  of  them,  had  been 
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obtained  or  made,  prior  to  October  6,  1892, 
or  prior  to  the  payment  of  tbe  money  on  said 
last-mentioned  day. 

"(16)  Tbe  respondent  Kowalsky  has  not,  as 
charged,  evaded  or  disobeyed  any  lawful  or 
other  direction  of  any  Judicial  o£Bcer,  ex- 
cept as  hereinbefore  stated  In  reference  to 
the  instructions  of  Hon.  J.  Y.  Coffey,  as  to 
deposit  of  trust  fund  In  bank  by  the  guard- 
ian, and  as  to  the  payment  of  the  same  out 
only  on  tbe  order  of  the  court  Such  instruc- 
tions having  been  given  In  a  case  in  which 
Judge  Coffey  had  then  no  jurisdiction,  and  to 
a  guardian  over  whom  be  bad  no  authority.  It 
becomes  a.  question  as  to  the  binding  force 
and  effect  thoreof. 

"(17)  The  matter  of  the  guardianship  by  P. 
J.  Corbett  of  Henry  MacDonald  was  prior  to 
December  12,  1892,  transferred  to  depart- 
ment No.  9  of  the  superior  court,  and  on  or 
about  the  last-mentioned  date,  the  account  of 
the  said  Corbett  coming  before  the  court  for 
settlement,  the  item  of  ^000  contained  there- 
in, on  account  of  moneys  i>aid  to  the  re- 
spondent and  Sullivan,  was  disallowed  by 
the  court,  and  charged  to  P.  J.  Corbett  as 
guardian. 

"Respectfully  submitted, 

"NUes  Searles,  Committee." 

We  think  that  the  foregoing  findings  of 
the  commissioner  are  felly  justified  by  the 
evidence,  and  present  a  cinrect  and  fair 
statement  of  the  facts  In  the  case;  and,  after 
a  careful  consideration  of  the  matter,  we 
.ire  satisfied  that  these  facts  would  not  war- 
rant us  In  rendering  any  judgment  against 
the  accused.  The  prayer  of  the  accusation 
is  denied,  and  the  proceeding  dismissed. 


PEOPLE  T.  GALLAGHER.     (No.  20,972.) 
(Sopreme  Court  of  Califoraia.     Dec  22,  1893.) 

EMBBZZLBMByT— CrIMIMAL  IiAW  —  OrOSS-BXAMIM- 
ISa  ACODSBD. 

1.  A  company's  secretary,  anthorized  to 
draw  and  sign  checks,  (to  be  signed  also  by  the 
vice  president,)  who,  receiving  from  the  vice 
president  two  blank  checlcs,  signed  by  him,  to 
pay  two  certain  bills,  fills  out  said  checks  for 
much  larger  snms,  draws  the  money  from  tbe 
bank,  and  absconds,  obtains  control  of  it  "by 
virtue  of  his  employment,"  within  Pen.  Code, 
{  50S,  defining  "embezzlement  by  servants." 

2.  Since  the  checks  were  drawn  against  an 
existing  balance,  tbe  bank  had  no  option  but  to 
pay  them,  and  the  money  embezzled  was  the 
company's  not  the  bank's. 

3.  Defendant,  accused  of  abetting  B.  in 
eml)ezzling  money  drawn  by  B.  from  the  bank 
on  his  employtr's  account,  with  which  money 
they  two  bad  gone  by  train  to  S.,  testified  that 
he  bad  been  with  B.  most  of  the  day  before  the 
crime,  and  had  agreed  to  meet  B.  near  noon 
next  day  at  a  bar  opposite  the  bank,  with  no 
speci.nl  purpose;  that  they  bad  agreed  to  go  by 
a  cei-tain  train  to  S.:  that  they  did  not  agree 
to  take  the  money  with  them;  that  defendant 
had  never  advised  B.  to  take  his  employer's 
money,  agreed  with  him  to  go  off  with  it,  nor 
consented  to  his  doing  so.  Held,  that  the  state 
could  ask  him,  as  "matters  about  which  he  was 
examined    in    chief,"    (Penal    Code,    i    1323,) 


whether,  the  day  the  money  was  drawn,  he 
went  with  B.  and  the  money  to  a  neigfaboriug 
city,  helped  B.  to  change  part  of  it,  returneil 
with  B.  and  the  same  money,  and  left  B.,  and 
went  to  the  depot  with  part  of  it. 

In  bank.  Appeal  from  superior  court,  AU- 
meda  county;  W.  B.  Green  -Tudge. 

B.  F.  Gallagher,  convicted  of  embezzlement, 
appeals.    Affirmed. 

W.  F.  Aram,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

PER  CURIAM.  The  appellant  was  con- 
victed of  the  crime  of  embezzlement,  and  has 
appealed  from  the  Judgment,  and  from  an 
order  denying  his  motloa  for  a  new  trial 
The  indictment  charges  tliat,  at  the  county 
of  Alameda,  one  Richard  C.  Beggs,  a  clerk, 
agent,  and  servant  of  tbe  Oakland  Consol- 
idated Street  Railway  Company,  a  corpora- 
tion, embezzled  $8,500.  the  personal  property 
of  said  company,  and  that  the  defendant,  B. 
F.  Gallagher,  did  aid  and  abet  said  Beggs  in 
such  embezzlement 

The  first  point  made  by  appellant  is  that 
Beggs  did  not  commit  the  crime  of  embez- 
zlement, as  charged  in  the  Information. 
"Embezzlement  Is  the  fraudulent  appropria- 
tion of  property  by  a  person  to  whom  it 
has  been  Intrusted."  Pen.  Code,  |  503. 
Section  508  of  the  Penal  Code  Is  In  the  fol- 
lowing language:  "Every  clerk,  agent  or 
servant  of  any  person  who  fraudulently  ap- 
propriates to  bis  own  use,  or  secretes  with 
a  fraudulent  Intent  to  appropriate  to  his  own 
use,  any  property  of  anotber  which  has  come 
Into  his  control  or  care  by  virtue  of  his  em- 
ployment as  such  derk,  agent  or  servant.  Is 
guilty  of  embezzlement."  The  crime  of 
embezzlement  Is  a  statutory  offense,  and 
was  unknown  to  the  common  law.  It  Is 
said  that  in  the  common-law  definition  of 
"larceny"  there  were  two  gaps  through 
which,  in  the  expansion  of  business,  many 
criminals  escaped.  The  first  of  these  gaps 
was  caused  by  the  rule  that,  to  sustain  a 
charge  of  larceny,  it  was  necessary  that  the 
stolen  goods  should  bare  been  at  some  time 
in  the  prosecutor's  possession.  The  second 
was  in  the  assumption  that  when  possession 
of  goods  was  acquired  by  a  bailee,  no  sub- 
sequent fraudulent  conversion  constituted 
larceny  while  the  bailment  lasted,  save  in  a 
few  excepted  cases.  It  was  to  moet  these 
defects  in  the  common  law  that  statutes 
have  been  passed  in  most  If  not  all  of  the 
states  of  our  Union,  In  some  of  which  an 
offense  is  created  known  as  "embezzlement 
larceny,"  aud  in  others,  as  In  our  own  stat- 
ute, designating  the  offense  as  "embezzle- 
ment" The  case  at  bar  relates  to  the  remedy 
for  the  first  defect  mentioned  In  the  common 
law,  viz.  a  case  In  which  the  personal  prop- 
erty alleged  to  have  been  fraudulently  con- 
verted had  not  been  In  the  prosecutor's  pos- 
session. 

These  preliminary  remarks,  with  a  view 
to   the  better   und««tanding  of   the  ixtltial 
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points  In  the  case,  and  we  proceed  to  a  re^ 
view  of  the  contentto'n  of  appellant,  the  un- 
derlying theory  of  which  Is  that  the  money 
alleged  to  have  been  embezzled  did  not  come 
into  the  control  or  care  of  Beggs  by  virtae 
of  his  employment  as  a  clerk,  agent,  or  serr- 
ant  The  uncontradicted  evidence  was  to 
the  effect  that  the  OaUand  Consolidated 
Street  Railway  Company,  a  corporation,  was 
doing  business  at  Oakland,  In  the  county  of 
Alameda;  was  Indebted  to  two  companies 
In  several  sums  of  money  aggregating,  say, 
$2,500;  that  Richard  0.  Beggs  was  secretary 
of  the  corporation,  and  as  such  secretary 
his  duties  were,  among  other  things,. to  keep 
the  books  of  the  company,  to  receive  oil  the 
coin  due  the  company,  and  deposit  It  (except 
small  sums  kept  to  pay  oft  discharged  work- 
men) In  the  First  National  Bank  of  the  dty 
of  Oakland;  to  draw  and  sign  checks  as 
secretary,  which  checks  were  also  to  be  signed 
by  the  president  or  vice  president;  that  the 
corporation  had  in  the  bank  aforesaid  some 
$8,000  to  $10,000,  and  credit  for  an  overdraft 
of  $10,000;  that'on>or  about  June  3,  1882,  J. 
E.  McElrath,  vice  president  of  the  ccxpora- 
tion,  for  the  purpose  of  paying  off  the  In- 
debtedness of  the  corporation  to  the  two 
companies  aforesaid,  and  not  knowing  the 
precise  amount  thereof,  signed  and  delivered 
to  Beggs  two  checks  payable  to  ^is  (Beggs') 
order  on  said  bank,  leaving  the  amount  to  be 
paid  thereon,  and  on  each  of  them.  In  blank. 
The  evidence  is  contradictory  as  to  wheth- 
er Beggs  was  to  indorse  the  checks  and  de- 
liver them  to  the  creditors,  or  to  draw  the 
money  thereon  from  the  bank  and  pay  them. 
As  there  was  evidence  to  that  effect,  we 
must,  in  favor  of  the  verdict,  assume  the 
latter  theory  to  have  met  the  approbation  of 
the  Jury.  On  the  6th  day  of  July,  1892, 
Beggs  filled  up  the  cheeks,— one  for  $4,000, 
and  the  other  for  $4,519.20,— signed  them  as 
secretary,  drew  the  full  amount  thereof,  ag- 
gregating $8,519.20,  from  the  First  National 
Bonk,  converted  $1,300  thereof  into  currency, 
left  $2,500  with  his  wife,  and  fled  with  the 
residue  to  the  northern  i>art  of  the  state, 
where  he  was  arrested  two  or  three  days 
later,  and  thereupon  confessed  his  guilt  The 
connection  of  defendant  with  the  transac- 
tion is  not  here  mentioned,  for  the  reason 
that  the  contention  under  this  head  relates 
only  to  the  receipt  of  the  money  by  Beggs 
in  the  course  of  his  employment  The  ar- 
gument that  the  money  received  by  Beggs 
was  that  of  the  bank,  and  not  that  of  his 
corporate  employers,  cannot  be  maintained. 
Tbe  cwporatlon  had  funds  In  the  bank.  The 
checks  were  duly  signed  t^  the  authorized 
officer  of  the  corporation,  and  countersigned 
by  Beggs,  its  secretary.  Under  such  circum- 
stances, it  was  not  only  the  privilege  but 
the  du^  of  the  bank  to  pay  the  checks  to 
Beggs,  who  was  the  payee  and  holder  there- 
of, upon  presentation,  and,  when  paid  the 
amount  of  payment  was  a  proper  charge 
against  the  cwporation.  This  being  so,  the 
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money,  when  received  by  Beggs,  was  as 
much  the  property  of  tbe  corporation  as 
though  collected  by  the  former  for  it  upon 
a  lawful  account  against  any  other  debtor 
of  the  corporation.  It  is  further  urged  that 
Beggs  had  no  authority  to  draw  the  money 
from  the  bank,  and  hence  it  did  not  "come 
into  his  control  or  care  by  virtue  of  bis  em- 
ployment," within  the  purview  of  the  stat- 
ute. The  earlier  English  authorities  are  not 
uniform  on  this  proposition.  In  Rex  v. 
Snowley,  4  Car.  &  P.  390,  the  prisoner  was 
hired  to  perform  certain  services,  and  was 
authorized  to  rec^ve  not  less  than  20  shil- 
lings In  each  case;  In  a  single  Instance,  he 
charged  only  6  shillings,  which  be  received, 
and  did  not  account  for.  Held,  that  there 
was  no  embezzlement  of  the  6  shillings.  In- 
asmuch as  It  was  his  duty  to  take  no  sum 
less  than  20  shillings,  and  therefore  the  6 
shillings  were  not  received  by  the  prisoner 
in  the  course  of  his  employment  There  are 
other  English  cases  of  like  Import  while  per- 
haps an  equal  number  of  cases  In  the  same 
courts  bold  a  contrary  doctrine.  Bishop,  In 
his  work  on  Criminal  Law,  in  commenting 
upon  Rex  v.  Snowley,  uses  the  following  Ian-, 
guage:  "That  In  reason,  whenever  a  man 
claims  to  be  a  servant  while  getting  into 
his  possession,  by  force  of  this  claim,  the 
property  to  be  embezzled,  he  should  be  held! 
to  be  such  on  his  trial  for  the  embezzlement' 
Why  should  not  the  rule  of  estoppel,  known' 
throughout  the  entire  dvil  department  of  ourj 
jurisdiction,  apply  in  the  criminal?  If  it 
is  applied  here,  then  it  settles  the  question; 
for  by  it  when  a  man  has  received  a  thing 
from  another  under  a  claim  of  agency,  he 
cannot  turn  round,  and  tell  tbe  principal, 
asking  for  tbe  thing,  'Sir,  I  was  not  yovr 
agent  in  taking  it  but  a  deceiver  and  a! 
scoundreL'"  Blsh.  Crim.  Law,  (3d  Ed.)  | 
367.  In  tbe  seventh  edition  of  the  same 
work,  like  language,  with  some  additions, 
is  used,  at  section  364  of  volume  2.  In  Bx 
parte  Hedley,  31  Cal.  109,— a  case  Involving 
the  same  question,  and  in  many  respects 
similar  to  the  one  at  bar,— this  coiut  quoted 
with  marked  approval  the  foregoing  extract 
from  Bishop,  and,  in  an^  opinion  regarded  as 
conclusive  of  the  question  here,  held  that  if 
an  agent  obtains  the  money  of  his  principal 
In  the  capacity  of  agent,  but  in  a  manner 
not  authorized,  and  converts  the  same  to 
his  own  use,  with  Intent  etc.,  it  Is  money  re- 
ceived "in  the  course  of  his  employment"  as 
agent  The  evidence  shows  that  it  was 
within  the  course  of  the  employment  of 
Beggs  to  draw,  upon  like  checks  with  those 
in  question,  the  money  of  the  corporation 
from  bank,  and  to  pay  its  debts.  In  tho 
present  instance  he  held  the  two  checks  with 
authority  to  fill  thom  up  In  amounts  aggre- 
gating about  $2,500,  and,  according  to  his 
evidence,  to  draw  ttie  money,  and  pay  the 
creditors  of  the  corporation,  or,  according  to 
the  evidence  of  the  vice  president  to  in- 
dcMTse  and  deliver  them  to  the  creditonjl^ 
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was  as  tbe  secretary,  and  In  tbe  conrae  of 
hia  employment  aa  anch,  that  he  recelred 
the  checks  and  filled  them  up,  but  in  a  man- 
ner different  ftt>m  bis  instructions,  in  that 
he  filled  them  for  larger  amounts  than  he 
■waa  authorized.  Under  such  circumstances, 
be  cornea  within  the  rule  laid  down  by  Bish- 
op, supra,  as  interpreted  in  Ex  parte  Hedley, 
supra. 

Appellant  farther  Issiats  that  there  Is  no 
eridence  whatever  that  defendant  aided  and 
abetted  in  the  appropriation  and  conver- 
aion  of  the  money.  In  the  light  of  tbe  tes- 
timony, this  claim  seems  somewhat  extraor- 
dinary. There  was  testimony  tending  to 
show  that,  by  prerious  appointment,  de- 
fendant repaired  to  a  saloon  in  the  Ticinlty 
of  the  bank,  while  Beggs  procured  the  money. 
That  they  Immediately  met,  and  came  to  San 
Francisco  witli  the' funds;  procured  a  private 
room  at  the  Lic^  House,  where  defendant 
registered  under  a  fictitious  name.  That  be 
procured  currency  for  ^,300  of  the  coin; 
to<A  all  of  the  funds,  except  $2,500,  in  a 
valise  to  the  Oakland  station;  procured  tick- 
ets for  himself  and  Beggs  to  Sacramento, 
paying  therefor  from  the  appropriated  fund; 
Iiad  access  to  and  carried  the  money  at  least 
a'  portion  of  the  time,  and  when  arrested 
had  fifty  or  sixty  doUars  of  the  money  on  his 
person,— coupled  with  the  fact  that  they  did 
not  pursue  the  usual  course  of  travelers,  in 
procuring  through  tickets  to  their  destina- 
tion, but  only  for  short  distances,  and  In 
various  ways  acted  unlike  men  with  money 
In  hand  honestly  acquired,  Intent  upon  a 
Journey,  tak&a  in  connection  with  the  state- 
ments of  defendant  when  arrested,  and  sub- 
sequently, lead  irresistibly  to  the  conclusion 
that  the  two  men  were  partlceps  crimlnis. 
Waiving,  therefore,  the  evidence  that  It  was 
the  defendant,  who,  previous  to  the  com- 
inlaBlon  of  the  crime,  had  "advised  and  en- 
couraged" It,  we  think  the  evidence  against 
defendant  was  ample  to  warrant  a  convlc- 
tloot  The  VMy  fact  that  the  embezzlement 
was  determined  upon  bcfwe  the  money 
was  drawn  from  tbe  bank  detracts  nothing 
from  the  guilt  of  defendant  as  an  alder  and 
abetter,  under  such  circnmstances.  Mere  in- 
tention to  commit  a  crime  does  not  consti- 
tute an  offense.  Had  Beggs,  after  procur- 
ing the  money  from  the  bank,  honestly  ap- 
propriated it  to  the  legitimate  uses  of  bis 
employer,  then,  althou^  the  amount  was 
In  excess  of  the  sum  he  was  authorized  to 
draw,  his  offense  would  have  been  incom- 
plete. It  was  the  subsequent  wrongful  ap- 
propriation of  the  funds  that  constituted 
the  crime,  and  In  this  the  defendant  partici- 
pated, under  circumstances  clearly  indicate 
Ing  guilty  knowledge  and  criminal  Intent 
He  was  not  simply  an  accessory  after  the 
fact  but  a  co-worker  in  the  perfbrmance  of 
the  acts  constituting  the  corpus  delicti. 

The  defendant  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  testified  that  be 
not  sure  whether  he  saw  Beggs  on  the 


Saturday  next  before  tbe  6th  of  June  or  nut 
but  that  on  the  following  Sunday  he  did  see 
him;  that  he  met  him  about  1  or  2  o'clock 
on  that  day,  and  was  with  him  until  11 
o'clock  in  the  evening;  that  when  they 
separated  that  night  they  made  an  ap- 
pointment to  meet  on  the  following  day, 
Monday,  June  6,  1892,  between  11  and  12 
o'clock  In  the  morning,  at  a  certain  saloon 
in  Oakland,  across  the  street  from  the  First 
National  Bank;  that  there  was  nothing  said 
about  Beggs  drawing  money  from  tbe  bank; 
and  that  there  was  no  particular  purpose 
for  which  they  were  to  meet  He  also  tes- 
tified: 'I  did  not  on  this  Saturday  just  re- 
ferred to,  or  at  any  other  time,  or  ever,  ad- 
vise him  to  take  the  funds  of  the  bank  or 
corporation  of  which  be  was  secretary,  and 
appropriate  them  to  him  own  use,  nor  did 
I,  then  or  ever,  sugp;est  to  him  that  he  might 
do  that,  or  that  he  and  I  might  do  that  or 
that  we  might  go  to  Canada,  or  to  some 
place,  or  that  we  would  divide  the  funds 
equally  after  we  got  away.  I  did  not  ever, 
at  any  time,  advise  him  td  draw  this  money 
from  the  bank,  and  go  off  with  it  nor  did 
he  ever  suggest  doing  so,  and  I  consent  to 
It,  nor  did  I  ever  agree  with  him  to  go  off 
with  the  money-  of  the  bank,  or  of  the 
corporation  on  deposit  in  the  bank."  Upon 
bis  cross-examination  he  was  asked:  "Q. 
Did  not  you  and  Beggs,  at  or  previous  to 
the  time  you  met  in  the  saloon,  on  the  6th 
day  of  Jime,  1892,  agree  to  take  this  $8,500 
which  Beggs  had  drawn  out  of  tbe  bank, 
and  go  to  San  Francisco?  A.  No,  sir.  Q. 
Did  you  not  further  agree  that  you  should 
take  this  money  to  San  Francisco,  and 
change  it  Into  cturency?  A.  No,  sir.  Q. 
And  did  you  not  agree  that  after  the  money 
was  changed  into  currency  you  should  take 
the  train  which  goes  at  seven  o'clock  to- 
wards Portiand,  Or.,  and  take  the  money 
with  you,  and  go  to  Sacramento?  A  He 
siK>ke  about  going  to  Sacramento  on  the 
seven  o'dodc  train.  Q.  I  am  asking  yon  If 
you  did  not  agree  with  him  to  do  that  before 
one  o'clock  of  June  6th?  A  We  agreed  to 
go  to  Sacramento,  yes,  but  did  not  agree  to 
take  the  money."  The  coimsel  for  the  prose- 
cution then  asked  the  following  questions: 
"Q.  I  will  now  ask  If  you  did  not  go  to 
San  BYanclsoo  with  Mr.  Beggs  <Mi  Monday 
afternoon,  Monday,  tbe  6th  day  of  June, 
1892,  and  t^e  with  yon  $8,500  which  Mr. 
Beggs  bad  drawn  from  the  First  National 
Bank  of  the  city  of  Oakland,  belonging  to 
the  First  Oakland  Ck>nBolidated  Street  Rail- 
way Company?"  to  which  the  witness  an- 
swered, "Yes."  "Q.  Did  you  not,  when  you 
arrived  in  San  Francisco,  assist  Mr.  Beggs 
In  changing  about  $1,300  of  that  money  into 
currency?  A  I  changed  $1,300  of  that 
money  into  cmrency.  I  did  not  do  so  In  op 
der  to  make  it  easier  for  Mr.  Beggs  and  my- 
self to  flee  with  this  money.  Q.  Did  yon 
not  return  to  Oakland,  bring  back  this  same- 
money  with  Mr.  Beggs,  and  leave  Mr.  Beggs 
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aomewlMM  near  OaUand  Point,  and  yon  go 
to  tbe  Slxteeatb  street  station,  taking  with 
yon  $6,00d  of  this  money?  A.  We  returned 
to  Oakland,  and  I  went  to  Sixteenth  street 
station  with  the  money,  at  Begg's  dictation." 
These  last  three  qaestlone  were  objected 
to  by  the  defendant's  coonsel  upon  the 
ground  that  they  were  not  proper  cross-ex- 
amination, not  having  reference  to  any  mat- 
ter testified  to  by  the  witness  In  his  exam- 
ination In  chief.  The  court  overroled  the 
objection,  and,  upon  the  witness  declining 
to  answer  the  questions  on  the  further 
ground  that  the  answers  would  tend  to 
criminate  him,  the  court  peremptorily  or- 
dered him  to  anawv,  and  thereupon  the 
above  answers  were  given.  These  rulings 
of  the  court  were  property  excepted  ta«  and 
are  now  assigned  as  error. 

We  are  of  the  opinion  that  the  court  did 
not  err  In  overruling  the  objecttons.  Sec* 
tion  1323  of  the  Penal  Code  piovtdea:  "A 
defendant  in  a  criminal  action  w  proceeding 
cannot  be  cemiieUed  to  be  a  witness  against 
himself;  but  if  he  ofFer  hlmadf  as  a  wit- 
ness he  may  be  croas-examlned  by  the  ooun- 
sd  tat  the  pc<qde  as  to  all  matters  about 
which  be  was  examined  in  chief."  The 
effect  of  the  latter  doose  of  the  above  is  to 
tnhe  fircm  the  oourt  any  discretion  which  it 
might  ordinarily  exercise  In  allowing  the 
range  of  a  cross-examlnatloa  to  extend  be- 
yond the  matter  brought  out  iq>on  the  di- 
rect examlmtloD,  (see  People  v.  Roselle,  78 
GaL  Si,  20  Pae  36,)  and  to  prevent  the  ptoeo- 
cutlon  from  questioning  the  defendant  upon 
the  case  generally,  and  in  effect  maJtlug  him 
Its  own  irttness,  (People  v.  O'Brico,  66  CaL 
602,  6  Fac.  686.)  The  statute  does  not,  how- 
ever, place  my  limitation  or  restriction  upon 
the  extent  or  character  ctf  his  cross-examina- 
tion "as  to  aB  matto*  aboat  which  be  was 
examined  In'  chief,"  and  iq^OB  those  matters 
he  may  be  cross  crnmlned  as  folly  as  any 
other  witness.  Any  question  which  would 
have  tbe  tendency  to  dldt  from  him  the 
whole  troth  about  aay  mattw  upon  which  he 
had  been  examined  In  chief,  or  which  would 
explain  or  qualify  or  destroy  the  force  of  his 
direct  testimony,  whether  It  be  to  give  the 
whcde  of  a  conversation  or  transaction  of 
which  he  bad  given  only  a  part,  to  show  by 
bis.  own  admlsrioos  that  he  had  made  con- 
trary statements,  or  that  his  conduct  had 
been  Inconsistent  with  the  statements  given 
In  his  direct  testimony,  and  thus  throw  dis- 
credit up<m  than,  would  be  legitimate  cross- 
examination.  The  "mattef'  about  which  tbe 
defendant  had  been  examined  In  chief  was 
whether  he  had  co-operated  or  acted  in  con- 
cart  with  Beggs  In  appropriating  to  bis  own 
use  and  converting  tlie  money  in  question; 
and,  although  he  had  stated  in  categorical 
terms  that  he  had  not  done  so,  his  answers 
were  not  oonduslve  in  his  favor,  nor  did 
th^  prevent  the  prosecution  ttom  showing 
throtigta  'Uie  medium  of  a  cross-examination 
that  tiieiy  were  filss;  and  for  this  purpose 


the  prosecution  was  not  Unrfted  to  a  repeti- 
tion- of  the  questions  propounded  upon  the 
direct  examination,  or  to  asldng  him  wheth- 
er his  answers  to  those  questions  were  cor- 
rect or  not  Ndther  wus  the  right  of  cross- 
examinaitlon  Umlted  to  the  mere  questions 
that  his  counsel  had  asked  him  upon  the  di- 
rect exnmtnatiwi,  or  to  the  replies  which  he 
had  made  to  those  questions,  but  It  ex- 
tended tD  the  entire  matter  "about"  which 
he  bad  been  examined  In  his  own  behalf, 
vis.  whether  he  had  given  to  Beggs  any 
advice  or  angsestlon  or  aid  in  apprt^rlatlng 
the  money.  By  off»lng'  himself  as  a  wit- 
ness he  waived  all  objection  to  his  constitu- 
tional right  to  daUn  exemption  from  giving 
testimony  against  himself  upon  all  the  mat- 
ters about  which  he  sbouM'  v(dUnteer  to  tes- 
tify, and  as  to  those-  matters  he  opened  the 
door  for  the  most  seardiing  investigation  by 
cross-examination  as  to  the  accuracy  of  his 
testimony,  as  fhlly  as  any  other  witness  who 
might  have  givrai  the  same  testimony.  The 
right  of  cross.examination  affords  the  most 
effective  mode  of  testing  the  acctmusy  or 
credibility  of  a  witness,  and  should  not  be 
restricted  beyond  the  requirements  of  the 
statute.  It  was  not  ttie  intention  of  the 
legislature  to  give  to  a  defendant  the  op- 
portunity of  making  any  statement  upon 
his  direct  examination  which  he  might 
choose.  In  reference  to  the  issue  before  the 
court,  and  to  preclude  the  prosecution  from 
showing  out  of  his  own  mouth  that  sacb.  state- 
meat  is  false.  In  People  v.  Bozelle,  78  Oal. 
84,  20  Pac:  36,  it  was  held  that  the  defendant 
might  be  cross-examined  upon  a  letter  -jrhlch 
he  had  written,  and  about  -which  no  ques- 
tions had  been  asked  him  upon  the  direct 
examination,  upon  tbe  theory  that  the  letter 
tended  to  contradict  the  denials  which  he 
had  made  on  his  dlreot-  examination.  The 
statute  of  Missouri  authorizing  the  defend- 
ant to  be  a  witness  in  his  o-wn  behalf  con- 
tains a  restriction  upon  his  cross^xaminatltm 
in  tlie  same  language  as  our  own.  In  State 
V.  McKlnsie,  102  Ifo.  620,  15  S.  W.  148,  there 
had'  been  evidence  on  the  part  of  the  prose- 
cution tending  to  show  that,  the  defendant 
had  provoked  a  controversy  by  striking  the 
deceased  with  a  cane,  and  the- defendant  of- 
fered himsdf  as  a  -witness,  and  testified  in 
his  o-wn  behalf  that  he  bad  no  cane  -with  him 
at  the  time  <tf  tbe  killlxig,  nor  did  he  strike 
the  deceased  with  a  cane.  Upon  his  cross- 
examination  he  was  asked  whether  he  did 
not  have  a  cane  wl-Ui  him  in  a  certain  saloon 
which  he  and  the  deceased  had  left  a  short 
time  before  the  killing.  This  question  was 
objected  to  upon  the  ground  that  the  de- 
fendant had  only  been  questioned  about 
what  occurred  after  he  left  the  salo<»,  and 
that  he  could  not  be  questioned  as  to  what 
had  occurred  prior  thereto;  but  the  court 
h^d  that  the  question  was  proper  cross-ex- 
amination, upon  the  groimd  that  he  had 
been  asked  about  having  a  cane  -with  blm 
and  using  it  In  the  bomlcldek  and  that  his 
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posseeslon  aJQd  use  of  tbe  cane  were  the  mat- 
ters referred  to  In  the  examination  In  chief, 
and  that  he  might  be  cross-examined  fnlly 
with  reference  to  such  poeseesloa  and  nse. 
The  testimony  of  the  defendant  that  he 
had  been  with  Beggs  during  tbe  greater 
I>oitlon  of  the  preceding  day,  and  nntll  a 
late  hour  in  the  night,  and  that  they  had 
parted  with  an  agreement  to  meet  In  a  saloon 
across  the  street  from  the  bank  between 
11  and  12  o'clock  on  the  next  day  with- 
out any  particular  purjiose  tar  so  meeting, 
taken  in  c<Hmectl(»i  with  his  testimony  that 
ibey  had  agreed  to  go  to  Sacramento  by 
Uie  7  o'clock  train,  made  the  questicms 
proper  cross-ezamlnatiMt  for  the  porpose  of 
throwing  discredit  upon  the  accuracy  ot 
bis  statements  that  they  did  not  also  agree 
to  take  the  money  with  them,  and  that  he 
had  never  adrised  Beggs  to  take  the  funds 
of  the  corpwation  of  which  he  was  tiie 
secretary,  and  had  never  agreed  with  him  to 
go  off  with  the  money,  or  consented  to  his 
doing  so.  If  the  defendant  and  Beggs  did 
In  fact,  on  the  6th  of  June,  after  they  had 
met  at  the  saloon  according  to  their  previous 
appointment,  go  to  San  Francisco  together, 
with  thla  money,  and  after  their  arrival 
there  the  defendant  changed  a  portion  of  it 
Into  currency,  and  thereafto:  returned  to 
Oaldand,  and  went  to  the  Sixteenth  street 
staticm  with  this  same  money,  where  he  met 
Beggs,  and  they  thereafter  took  tickets  and 
went  to  Sacramento,  taking  this  money  with 
them,  these  facts  would  tend  to  show  con- 
certed actim  and  a  prior  agreement  between 
them  to  do  Hie  acts.  For  this  purpose  It 
was  pfoper  to  permit  the  prosecution  to  show 
these  facts  by  the  cross-examination  ot  the 
defendant  "We  find  no  error  in  the  record, 
and  tbe  Judgment  and  order  are  affirmed. 


PEOPLE  V.  CEOWIiET.     (No.  21,028.) 
(Sopreme  Conrt  of  California.     Dec  23,  1883.) 

BITBOLA.BT— ISDICTMBNT  AKD  FBOOT — DaHMDANT 

AB  Witness  —  Cboss-Examikatiov  —  Impkach- 

ICBST— SumCIBKCT  OF  EVIDSNCK. 

L  One  may  be  convicted  of  attempted  bur- 
l^ary  under  an  indictment  alleging  an  attempt 
to  enter  a  house  with  intent  to  commit  larceny, 
thongh  tbe  proof  shows  an  attempt  to  enter 
with  intent  to  commit  robbery. 

2.  Though  Pen.  Code,  i  1323,  anthorizes 
the  cross-examination  of  defendant  in  a  crim- 
inal case  only  as  to  matters  about  which  he 
was  examined  in  chief,  still,  under  Code  Civil 
Proc.  §  2051,  providing  that,  for  the  purpose 
of  impeaching  "a  witness,"  it  may  be  shown 
by  the  examination  of  the  witness  that  he  lias 
been  convicted  of  a  felony,  a  defendant  in  a 
criminal  case  may,  on  cross-examination,  be 
asked  if  he  has  been  convicted  of  a  felony. 

3.  In  a  criminal  case  the  sufficiency  of 
the  evidence  cannot  be  reviewed,  where  it  does 
not  appear  by  the  bill  of  exceptioDB  that  the 
point  was  raised  below. 

Department  2.  Appeal  from  superior  ootirt, 
Mendocino  county;  R.  McCarvey,  Judge. 

PbiL  Crowley  was  convicted  of  attempted 
borglaiy,  and  appeals.    Affirmed. 


J.  Q.  White,  J.  B.  Pemberton,  Dlst  Atty., 
Oarrcdl  Cook,  and  Geo.  A.  Sturtevant,  for 
appellant  W.  H.  EL  Hart,  Atty.  Geo,  for 
the  People. 

McFARLAND,  J.  Tbe  app^ant  was  in- 
formed against  and  convicted  of  the  crime 
of  an  attempt  to  commit  burglary;  and  he 
aptieals  from  the  Judgment  and  from  an. 
order  denying  a  new  trial  There  are  only 
two  points  made  by  aiH>eUant  which  need 
special  notice,— which  points,  by  the  way. 
are  not  discussed  in  the  brioT  of  respondent 

1.  The  charge  is  that  app^ant  feloniously 
attempted  to  enter  the  bouse  of  one  Patrick 
Kenny  with  intent  to  commit  larcoiy;  and 
It  Is  contmded  that  the  court  erroneously 
refused  to  give  an  instructtoa  to  tbe  Jury  to- 
the  efFect  that  if  he  attempted  to  enter  the 
house  forcibly,  with  the  Intention  "of  for- 
cibly taking  personal  property  from  the  im- 
mediate preemce  or  possession  of  said  Pat- 
rick Kenny,  and  against  bis  will,  and   by 
means  of  fwce  or  fear,"  then  he  could  not 
be  convicted  of  tbe  crime  charged  In  tbe  in- 
formation.  We  do  not  think  that  tbe  court 
erred   in  this  ruling.      A  diarge  that  tbe 
attempted  entry  was  wltb  intoit  to  commit 
a  certain  offense  would  not  be  sustained 
by  proof  of  aa  Intent  to  commit  an  en- 
tirely different  sort  of  offense;   as,  tor  in- 
stance, tbe  charge  of  intait  to  commit  lar- 
ceny would  not  be  sustained  by  peoot  of  an 
intent  to  commit  rape..  But  larceny   and 
robbery  are  generlcally  the  same,— the  one 
being   merely  an   aggravated   form  of  the 
other.     Each  is  the  fdonlous  taking  of  the 
personal  property  of  another,  although  in 
robbery  the  felonious  taUng  is  accompliahcd 
by  torcB  or  threats.    The  text-boolw  speak 
of  robbery  as  "an  -aggravated  species  of  lar- 
ceny."   2   RusB.   Grimes,  p.   101.    In   Bast's 
Pleas  of  the  Crown,  the  author,  after  speak- 
ing of  certain  larcenies  from  the   person, 
says,  "The  nest  species  of  aggravated  lar- 
c«iy  from  the  person  is  robbery;"  and,  in- 
deed, tbe  distinctJcm  between  irertaln  larce- 
nies ftom  tbe  person  and  robbery  is  often 
bard  to  draw.    It  has  been  held  here  that 
robbery    necessarily    includes   larceny,    and 
that  under  an   Indictment  for  the  formM- 
there    may   be   a   conviction   of  the   latter. 
People  V.  Jones,  63  Cal.  58;    People  v.  GU- 
bert,  60  Cal.  111.    In  People  v.  Jones,  su- 
pra, the  court  say  that  "an  indictment  for 
robbery  must  aver  every  fact  necessary  to 
coBstitnte  larceny,  and  more."   This  belns 
so,  if  the  appelant  had  the  intent  to  com- 
mit robbery,   that  intent  Included   all   tbe 
elements  of  an  intuit  to  commit  larceny. 
The  informatl<H>  in  the  case  at  bar,  there- 
fore, sufficiently  compiles  with  the  reason  of 
the  rule  that  a  defendant  must  be  Informed 
of  tbe  charge  against  him.    We  have  been 
referred  to  no  case  to  the  contrary. 

2.  Tho  information  charges  that  appe- 
lant had  Iieen  previously  convicted  of  a 
felony,  and  by  bis  plea  appellant  confessed 
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the  prior  con^ctlon.  While  <«  the  stand 
as  a  witness  for  himself,  the  appeUant  testi- 
fied to  some  things  which  occurred  on  the 
night  of  the  alleged  bnrglaiy,  and  on  crosa- 
examlnatioa  he  was  asked  by  connsel  for 
the  prosecntlon  If  he  had  not  been  pre- 
Tlonaly  convicted  of  a  fdony.  Appellant 
objected  to  the  qnestlon,  and  his  objection 
was  OTermled,  and  he  contends  that  this 
ruling  was  erroneous.  The  first  legislation 
about  the  testimony  of  a  defendant  in  a 
criminal  case,  except  the  general  proTision 
that  he  could  not  be  compiled  to  tesU^ 
against  himself,  was  that  on  a  prdimlnary 
examination  he  might  make  a  statement,  if 
he  BO  desired;  bat  be  could  not  be  asked  any 
question,  except  by  the  magistrate,  who 
could  ask  him  only  a  few  questions  expressly 
enumerated  in  the  statute.  Hitt  Oen.  Laws, 
pars.  1742-1746.  It  was  afterwards  enacted 
that  on  the  trial  of  a  person  charged  with 
crime  "the  person  so  charged  shall,  at  bis 
own  request,  but  not  otherwise,  be  deemed 
a  competent  witness,  the  credit  to  be  given 
to  his  testimony  l>elng  left  solely  to  the  Jury." 
When  the  Ck>dee  were  adopted,  section  1323 
of  the  Penal  Code  simply  provided  that  "a 
defendant  in  a  criminal  action  or  proceeding 
to  which  he  is  a  party  is  not,  without  his 
consent,  a  competent  witness  for  or  against 
iilmself."  Thus  far  there  was  no  provision 
about  the  cross-examination  of  the  defend- 
ant when  he  offered  himself  as  a  witness, 
although  it  was  always  provided  that  he 
could  not  be  compelled  to  testify  against 
himself.  In  some  of  the  states  be  la  allowed 
to  make  a  statement  before  the  jury,  but 
cannot  be  cross-examined  at  all.  But  in 
1874  the  present  statutory  law  upon  the 
subject  was  enacted  by  an  amendment  to 
said  section  1823  of  the  Penal  Code,  which 
made  it  read  as  follows:  "A  defendant  In 
a  criminal  action  or  proceeding  cannot  be 
compelled  to  be  a  witness  against  himself. 
But  if  he  offer  himself  as  a  witness  he  may 
be  cross-examined  by  the  counsel  for  the 
people  as  to  all  matters  aboat  which  he  was 
examined  In  chief." 

The  proper  construction  of  section  1323,  as 
it  now  stands,  has  not  been  definitely  set- 
tled. In  People  v.  Roselle,  78  Cal.  84,  20 
Pac:  36,  there  Is  some  general  langnage  In 
the  opinion  of  th«  majority  of  the  court  to 
the  effect  that  the  same  rule  applies  to  a  de- 
fendant as  to  other  witnesses,  but  that  lan- 
guage is  Immediately  qualified  in  the  next 
sentence.  The  only  thing  decided  there  was 
ttiat  after  a  defendant,  as  a  witness,  "had 
denied.  In  general  terms,  that  he  aided,  abet- 
ted, oonnsded,  or  encoiuraged  the  commission 
of  the  offense  charged,"  he  might  be  asked 
on  cross-examination  if  he  had  written  a  cer- 
tain letter  showing  that  he  had  so  aided,  etc. 
Of  the  cases  dted  in  the  opinion.  People  v. 
McOunglU,  41  Cal.  481;  People  v.  Dennis,  89 
OaL  634;  People  ▼.  Kelnhart,  Id.  449;  and 
People  V.  Russell,  46  Cal.  121,— were  all  de- 
cided befbre  section  1323  was  enacted,  and 


therefore  afford  no  aid  in  its  construction. 
In  People  v.  Beck,  68  CaL  212,  there  was 
no  qnestlon  as  to  the  cross-examination  of  s 
defendant,  the  only  tiling  there  decided  Ite- 
Ing  that  he  could  be  impeached  as  a  witness 
by  showing  bis  bad  character  for  truth.  Peo- 
ple V.  Johnson,  67  Cal.  671,  which  wHl  be 
noticed  hereafter,  is  In  point  as  to  one  phase 
of  the  question.  We  have  been  referred  to 
no  case  decided  since  the  present  condition 
of  the  statutory  law  on  the  subject,  which 
holds  that  the  cross-examination  of  a  defend- 
ant may  be  as  wide  as  that  of  any  other 
witness.  On  the  othw  hand,  in  Pei^Ie  v. 
O'Brien,  66  Cal.  e02,  6  Pac.  696,  Morrison, 
G.  J.,  delivering  the  opinion  of  the  court, 
after  quoting  section  1328  as  it  now  stands, 
says  of  a  defendant  In  a  criminal  action,  that 
"when  he  is  called  on  his  own  behalf,  and  ex- 
amined respecting  a  particular  fact  or  matter 
In  the  case,  the  right  of  cross-examina- 
tion is  confined  to  the  fact  or  matter  testl- 
fled  to  on  the  examination  in  cliief,"  and 
that  "such  Is  the  express  language  of  the 
statute."  It  Is  not  correct  to  say  that  sec- 
tion 1828  merely  states  the  common-law  rule 
as  to  the  cross-examination  of  witnesses  gen- 
erally; for  witnesses  imder  the  general  rule 
can,  for  various  purposes,  t>e  asked  con- 
cerning matters  about  which  they  had  not 
been  examined  in  chief.  2  PhIL  Ev.  p.  896 
et  seq.  And  In  People  v.  O'Brien,  96  CaL 
171,  81  Pac.  46,  the  court  say  that^  "so  far 
as  the  defendant  is  concerned,  the  court  Is 
not  allowed  that  discretion  as  to  the  extent  of 
the  Bcoite  of  the  cross-examination  which  it 
Is  permitted  to  exercise  In  the  examination  of 
the  other  witnesses."  But,  with  respect  to 
the  precise  point  made  in  the  case  at  bar, 
this  court,  in  People  v.  Jotinson,  67  CaL  671, 
ruled  against  the  contention  of  appellant  In 
that  case  the  defendant  was  asked  on  cross- 
examination  if  be  had  not  been  convicted  of 
a  prior  felony,  and  It  was  held  that  the  trial 
court  liad  not  erred  In  allowing  the  question. 
The  decision  was  based  upon  the  ground 
that  section  2051,  Code  Civil  Proc,  Is  the 
governing  section  as  to  such  question;  and 
that  section  provides  that,  for  the  purpose 
of  impeaching  "a  witness,"  it  "may  be  shown 
by  the  examination  of  the  witness  •  •  * 
that  he  had  been  convicted  of  a  fdony." 
Coimsel  for  appellant  contends  very  forcibly 
that,  as  in  a  case  like  the  (ne  at  bar,  the 
part  of  the  information  charging  a  prior  con- 
viction cannot  be  read  to  the  Jury,  there 
should  be  no  evidence  allowed  on  that  buI>- 
Ject,  and  that  such  rule  cannot  t>e  evaded 
through  the  form  of  cross-examining  the  de- 
fendant But  those  were  the  very  facts  pre- 
sented In  People  v.  Jolinson,  and  upon  the 
authority  of  that  case  we  must  hold  that 
the  contention  of  appellant  cannot  be  main- 
tained. 

Counsel  for  appellant  makes  the  point  in 
his  brief  that  the  verdict  is  not  sustained 
by  the  evidence,  bat  no  soeb  point  appears 
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In  the  tocord.  Tlie  bill  of  exc^ttons  shows 
upon  Its  face  that  it  does  not  contain  ail  the 
evidence.  Only  enoo^  of  the  evidence  to 
illustrate  the  points  -made  Is  presented.  It 
la  true  that  in  a  criminal  case  it  Is  not  neces- 
sary for  the  appellant  to  state  the  particulars 
in  which  the  evidence  was  Insuffldent  to 
sustain  the  verdict,  but  it  must  appear  some- 
wha«  in  the  record  that  the  point  of  the  in- 
BofBciency  of  the  evidence  was  made.  Where 
no  such  point  Is  made,  the  prosecution  is  not 
called  upon  to  see  to  it  that  all  the  evidence 
is  put  into  the  bill  of  exceptions.  In  the 
case  at  bar  it  does  not  appear  from  the  till 
of  exceptions  that  insufficiency  of  tbe  evi- 
dence to  sustain  the  verdict  was  one  of  the 
grounds  upon  which  tbe  motion  for  a  new 
trial  was  based.  The  point,  therefore,  is 
mot  before  tis. 

Since  writing  the  above  oar  attention  has 
been  called  to  the  fact  that  appellant,  under 
a  suggeatlon  of  dimiantlon  of  the  record, 
has  filed  here  a  co'tlfled  copy  of  a  motion  t<x 
new  trial  Bat  a  notice  of  motion  tar  a  new 
trial  is  no  part  of  tbe  Judsmont  roll,  and 
can  be  made  part  of  the  record  only  by  a 
bill  of  exceptions.  However,  we  have  ex- 
amined the  evidence;  and,  while  it  Is  clear 
that  neither  party  intended  that  all  the  evi- 
dence should  be  put  Into  the  bill  of  excep- 
tions, still  we  think  that  there  la  sufficient 
it  it  to  support  the  verdict  We  do  not  think 
that  either  of  the  other  points  made  by  ap- 
pellant is  tenable,  or  requires  special  notice. 
In  People  v.  Gallagher,  35  Pac.  80,  (No.  20,- 
872,  this  day  decided,)  the  right  to  cross-ex- 
amine a  defendant  is  quite  fully  discussed. 
Tbe  Judgment  and  ordar  appealed  from  are 
afllnned. 

We  concur:  FITZOBRAIjP,  1,;  DB  HA- 
VEN, J. 


TRBAT  Y,  DORMAN  et  sL    (Ro.  16,391.) 
(Supreme  Conrt  of  California.     Dec  80,  1893.) 

MOBTOAOEg— IiIEN— GBOWINO  CbOPB. 

A  mortgage  of  land,  with  the  rents,  is- 
■oes,  and  profits  thereof,  i«  a  lien  on  the  crop 
growing  when  suit  la  began  to  fareolose,  sn- 
perior  to  a  ionior  diattel  mortgage  on  said 
crop. 

Oommisslonffls'  decttfon.  Department  2. 
Appeal  from  supericv  conrt.  Contra  Costa 
county;  Jos.  P.  Jones,  Judge. 

Action  by  Webst^  Treat  against  Asenath 
Dorman  and  the  Barl  Fruit  (Jompany  to  fore- 
close a  mortgage.  Decree  for  complainant. 
The  Earl  Fruit  Company  appeals  from  part 
of  the  decree.    AfBrmed. 

Holl  ft  Dunn,  for  appellant  W.  &  Tin- 
ning and  Cary  Howard,  for  rettpondents. 

SEIASLS,  C.  Tills  action  was  brought  to 
foreclose  a  mortgage  for  $35,000  and  interest, 
executed  July  8,  1891,  in  favor  of  plaintllf, 
t^  Emery  D.  Howe  and  Elllen  D.  Thurber, 


upon  a  sanch  sitnate  In  Contra  Costa  coun- 
ty. The  mortgage  purported  to  convey  the 
land,  etc.,  with  tbe  "rents,  issues,  and  profits 
thereof,"  and  was  acknowledged  and  doty 
recorded  July  10, 1891.  The  Ba];l  Vralt  Com- 
pany (a  corporation)  held  a  subsequent  chat- 
tel mortgage,  executed  In  due  form,  July  20, 
1892,  upon  tbe  "crops  of  fruits  and  grapes 
now  growing  and  to  be  grown,  during  tbe 
seasons  of  1892  and  1S93,"  npon  the  same 
ranch,  and  which  was  recorded  July  21, 1892. 
The  Earl  Fruit  Company  was  made  a  detenA- 
ant  in  the  action,  and  filed  on  answer  and 
cross  complaint,  in  the  latter  of  which  it 
set  up  its  chattel  mortgage,  and  avwred  tbore 
was  due  thereon  $882.65,  for  which  soin  it 
prayed  Judgment  against  the  mortgagor  de- 
fendants, and  that  it  be  declared  a  lien  npon 
tbe  fruit  and  grape  crops  of  1893;  and 
prayed,  further,  that.  If  plaintUTs  mortgage 
be  declared  a  lien,  the  iMremises  be  sold  sepa- 
rately from  the  fruit  and  grape  crops  of  1883, 
and  that  the  said  fruit  and  grape  crops  I>e 
next  sold,  and  the  proceeds  thereof,  after  the 
payment  of  any  deficiency  due  the  plaintiff, 
be  paid  to  this  cross  complainant  npon  tbe 
said  indebtedness,  etc.  On  tbe  application 
of  the  plaintiff,  a  receiver  was  appointed  in 
the  case  January  19,  1893,  to  take  charge, 
etc.,  pending  the  litigation.  The  court,  up- 
on a  trial  of  the  cause,  found  in  favor  <^  the 
plalntlfr,  and  also  in  favor  of  the  Earl  Fruit 
Company,  and  entered  a  decree  for  the  sale 
of  the  real  property  to  satis^  the  plaintiff's 
mortgage;  found  the  Hen  of  plaintiff's  mort- 
gage on  the  fruit  crop  of  1893,  prior  to  the 
chattel  mortgage;  and  decreed  the  proceeds 
thereof  to  be  applied— First,  to  satisfy  any 
deficiency  due  plaintiff  after  a  sale  of  tbe  real 
property;  and,  second,  to  the  satisfaction  of 
the  sum  found  due  said  Jlarl  Fruit  Comitany, 
and  secured  by  said  diattel  mortgage.  Tbe 
Barl  Fruit  Coinpany  appeals  from  so  mach 
of  the  decree  as  requires  the  receiver  to  pay, 
out  of  the  proceeds  at  tbe  crop  of  1898,  tbe 
deficiency.  If  any,  due  to  plaintiff,  and  tbe 
residue  to  said  company,  etc.  The  aiveal  Is 
presented  on  the  Judgment  roil. 

It  Is  not  often  that  a  party  appeals  from  a 
Judgment  granting  him  all  that  he  asked, 
and  yet  in  this  case  Just  that  thing  has  hap- 
pened. The  contention  of  appelant  is  that  it 
is  entitled,  under  section  680  of  the  Code  of 
Civil  Procedure,  to  any  relief  consistent  with 
the  case  made  by  its  cross  complaint,  and 
embraced-  within  the  issue.  This  is  troe. 
Still,  every  intendment  is  in  favor  of  tbe 
r^rnhurity  of  the  Judgment,  and  where,  as  In 
tbe  present  case,  the  cause  comes  up  on  the 
Judgment  roll,  with  no  bill  of  exertions  or 
statement,  and  nothing  to  show  that  appel- 
lant ever  even  asked  tot  any  other  or  further 
relief  than  that  which  he  prayed  for  and  re- 
ceived, it  Is  not  perceived  on  what  principle 
he  can  be  heard  to  complain.  Waiving  all 
this,  however,  and  the  Judgment  appealed 
from  should  be  affirmed.  The  prior  mort- 
gage of  the  plaintiff,  in  exp^eaa  toma,  was 
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made  to  ootv  the  "r«kt8,  laaaeB,  and  profltB** 
ot  the  iiKXrtgaced  premises.  In  Montgomery 
T.  Merrill.  66  Oal.  432,  4  Pac.  414,  as  taeze, 
tbe  mortgage  was  made  to  cover  tbe  rente. 
Issues,  and  profits,  and,  as  here,  a  receiver 
had  been  appointed,  dm-lng  the  pendency  of 
the  action,  who  had  harvested  'and  sold  a 
crop  grown  upon  the  land,  and  held  the  pro- 
ceeds. At  the  foreclosure  sale  the  mort- 
aged  premises  did  not  bring  a  Hum  snfficlent 
to  satisfy  the  debt  secored  \^  the  mortgage, 
and  the  plaintifF  applied  for  an  ord»  that 
the  money  received  from  the  sale  of  the  crop 
be  applied  to  the  payment  of  the  defldmcy; 
and  this  court  held  that,  under  the  mcHitgage 
thus  worded,  "not- only  the  land  described  In 
the  complaint,  but  the  rents,  Issues,  and 
profits  thereof,  were  mortgaged,  so  that  the 
crop  which  the  recelw  to<d£  possession  of 
was  a  part  of  the  -mortgaged  property."  The 
contest  there  was  .between  the  mortgagee 
and  mortgagor,  but  upon  principle,  the  lien 
which  is  valid  as  against  the  mortgagor  Is 
equally  valid  as  against  a  subsequent  mort- 
gagee with  notice.  In  the  present  case'  the 
plaintiff  had  an  abstract  right  to  have  the 
entire  properly  sold,  and  its  value  would 
have  been  enhanced  by  so  much  as  the  value 
of  the  growing  crops  of  grapes  and  fruit;  but 
as  between  plaintiff  and  defendant,  the  latter 
of  whom  had  a  lien  on  the  crops  only.  It 
was  proper,  at  the  request  of  the  latter,  to 
segregate  the  crops  In  order  that  the  surplus. 
If  any,  after  satisfying  the  sum  secured  by 
the  mortgage  to  plaintiff,  might  be  applied  to 
the  extinguishment  of  the  subsequent  mort- 
gage to  defendant  The  Judgment  appealed 
from  should  be  affirmed. 

We  comcnr:     VANCLIKF,  O.;  HA.YNES,  C. 

PER  CURIAM.  For  the  reasmis  given  in 
the  foregoing  opinion,  the  Judgment  ap- 
pealed firom  Is  affirmed. 


LOVBRBN  V.  LOVEREN.  (No.  16,34S.) 
(Supreme  Oonrt  of  California.  Dec  28,  1896. 
DtvoBOB — ALivoirr  Tbndentb  Lite. 
Money  railed  on  the  wife's  own  credit, 
and  paid  for  expeusaa  already  incurred,  is  not 
reimbursable  pendente  lite,  at  the  court's  dis- 
cretion, as  mone^  necessary  to  enable  her  to 
prosecute  the  action.     Civil  Code,  8  187. 

In  bank.  Appeal  from  superioT'Coort  Bma- 
boldt  county;  Q.  W.  Hunter,  Judge. 

In  the  suit  of  Mary  J.  Loveren  against  S. 
8.  Loveren  for  a  divorce,  defendant  apx>ealB 
from  an  otiar  for  alimony  pendente  lite.  Bo- 
versed. 

J.  V.  Oiliett  J.  V.  OoonoD,  and  E.  W.  Wil- 
son, for  appelant  Ch&mberlin  &  Wheder 
and  Frank  HcGowan,  for  respondent 

FITZGERALD,  J.  This  >is  an  appeal  Itom 
an  order  made  by  tbe  court  below  during  the 
pendency  ot  an  action  for  divorce  r^quirtng 


tbe  defendant  to  "pay  the  plaintiff  the  som 
of  $799.68  for  the  purpose  of  defraying  the 
costs  and  expenses  of  this  action  incurred  b(y 
her.  up  to  this  date."  Tha  only  question  to 
be  determined  here  involves  the  power  of  the 
court  to  make  such  order.  The  power  ot 
the  court  to  .grant  alimony  pendente  lite  In 
an  action  for  divorce  is  derived  solely  from 
that  part  of  seotioD  137,  Civil  Code,  which 
reads  as  follows:  "Whils  an  action  for  di- 
vorce Is  pending  the  court  may,  in  its  dlsore- 
tlon,  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife 
•  *  •  to  prosecute  or  defsnd  the  action.'* 
The  plain  object  of  this  statute  was  to  em- 
power the  court  during  the  pendency  of  on 
action  for  divorce,  upon  a  proper  showlng^ 
made  by  the  wife  for  that  purpose,  to  com- 
P3l  the  husband  to  provide  her  with  tho 
means  necessary  to  enable  her  to  prosecute- 
or  defend  the  action.  If  the  expenses  of  the 
action  have  bean  incurred  or  paid  by  her 
with  means  derived  from  her  separate  eS' 
tate,  or  upon  her  credit  then  there  can  be  no 
necessity  for  an  .allowanca  by  the  court  to 
enable  her  to  do  that  which  she  has  already 
done,  and  without  such  necessity  the  court 
has  no  authority  under  the  statute  to  make 
such  on  order.  And  no  better  evidence  can 
be  adduced  of  her  ability  In  tMs  respect  than 
the  fact  that  she  has  been  able,  as  the  record 
shows,  to  Incur  these  expanses  and  to  pay 
them  with  money  borrowed  by  her  entirely 
upon  the  strength  of  her  own  credit  'Ex- 
penses so  Incurred  and  paid  may  be,  where  It 
is  proper  to  do  so,  taxable  as  costs  in  the 
case,  but  they  cannot  be  made  the  basis  of  an 
order,  within  the  meaning  of  this  statute 
granting  an  allowance  therefor,  and  compel- 
ling the  husband  to  pay  them.  Such  an  al- 
lowance can  only  be  granted  as  to  expenses 
necessary  to  be  Incurred  in  the  future  prose- 
cution or  defensa  of  the  action,  and  cannot 
be  made  tat  the  payment  of  past  expenses, 
except  where  such  payment  Is  necessary  to 
t)e  made  In  ordar  to  enable  the  wife  to  fur- 
ther prosecute  or  defend  her  case.  Section 
1769  of  the  New  York  Code,  which  Is  sub- 
stantially the  same  as  section  137  of  our 
Code,  above  quotad,  was  So  construed  by  the 
court  of  appeals  of  that  state  in  Beadleston 
V.  Beadleston,  103  N.  T.  402,  8  N.  E.  735. 
The  appeal  in  that  case  was  also  from  an  or- 
der granting  an  allowance  pending  an  action 
for  divorce  to  pay  expenses  praviously  in- 
curred. TUs  case  was  subsequently  approv- 
ed in  McCarttiy  v.  McCarthy,  (N.  Y.  App.)  38 
N.  E.  650.  In  B(dinert  T.  BOfanert  91  Cal. 
430,  27  Pac.  732,  Which  was  an  action  f<nr 
divorce,  the  appeal  was  taken  by  the  hus- 
band from  two  orders  made  aftar  Judgment 
The  first  ord»'  was  for  an  allowance  of  "$87.- 
50,  to  be  paid  out  forthwith  as  expenses  for 
transcribing  the  testimony  on  the  part  of 
the  defendant  already  incurred."  It  api)earB 
that  the  allowance  for  past  unpaid  expenses 
for  transcribing  the  testimony  referred  to 
was  necessary  to  be  made.  In  ordet4&.  enable 
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the  wife  to  further  prosecute  or  defend  her 
case  In  perfecting  her  appeal  to  this  court 
This  allowance  was  clearly  authorized  by  the 
statute.  The  second  wder  appealed  from  re- 
quired the  husband  to  "pay  to  the  clerk  ol 
said  court  the  amount  of  ^269.90  to  be  I7 
said  clerk  retained,  and  to  await  further  ac- 
tion herein."  This  order  was  affirmed  by  the 
court,  on  the  ground  that  the  husband  was 
not  Injured  by  tt  That  case  is  neith»  in 
conflict  with  the  views  herein  expressed  nor 
with  the  New  York  cases  cited;  but  is,  so 
far  as  it  goes,  in  line  with  them.  The  order 
appealed  from  herein  shows  upon  Its  face 
that  the  allowance  was  made  to  pay  expenses 
theretofore  incurred;  and,  as  It  does  not  ap- 
pear, and  Is  not  claimed,  that  it  was  made 
upon  the  ground  that  it  was  necessary  to  en- 
able the  wife  to  further  prosecute  or  defend 
the  action,  it  follows  that  the  ordw  should 
be  reversed.    So  ordered. 

We  concur:  BBATTY,  O.  J.;  DB  HAVBN, 
J.;  McPARIiAND,  J.;  QAROUTTB,  J.;  PAT- 
BRSON,  J.;  HARRISON,  J. 


PEOPLE  T.  KRUGBR.     (No.  21,023.) 

(Supreme  Court  of  California.     Dec.  26,  1893.) 

BuBOLXBT— Instructions  as  to  Dbobeb— Im- 
PEACHiNO  WiTNsaa. 

1.  One  jointly  indicted  with  defendant  for 
burglary,  and  who  had  pleaded  guilty,  as  a 
witness  for  the  state  testified  that  defendant 
had  nothing  to  do  with  the  robbery.  Edd  that, 
for  the  purpose  of  laying  a  foundation  for 
showing  that  he  had  made  contradictory  state- 
ments, the  state  was  properly  allowed  to  ask 
him  If,  when  he  pleaded  guilty,  he  did  not,  in 
the  presence  of  the  court,  its  officers,  and  oth- 
ers, state  that  defendant  was  one  of  the  parties 
to  the  robbery,  there  being  no  purpose  to  im- 
peach him  by  his  written  testimony,  so  that 
It  should  have  been  first  read  to  Iilm. 

2.  It  being  dear  that  a  burglary,  If  com- 
mitted at  all,  was  in  the  nighttime,  there  can 
be  no  injury  in  an  instruction  that.  If  defend- 
ant-is found  guilty,  it  should  be  of  burglary  in 
the  first  degree. 

D^artment  2.  Appeal  from  saperior 
court,  city  and .  county  of  San  Franclaco; 
James  M.  Trout,  Judge. 

Adolph  Kruger  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Robtft  Ferral,  tix  appellant  Atty.  Oen. 
Hart,  for  the  People. 

McFARLAJiD,  J.  The  Information  charges 
appellant.  Jointly  with  one  Oman,  with  the 
crime  of  burglary.  He  was  convicted,  and 
appeals  from  the  Judgment  and  from  an  or- 
der denying  a  new  trial. 

Oman,  who  had  pleaded  guilty,  was  called 
as  a  witness  for  the  prosecution,  and  testi- 
fied that  appellant  had  nothing  to  do  with 
the  commlsslMi  of  the  alleged  crime.  The 
prosecuting  attorney  was  allowed,  on  the 
ground  of  surprise,  to  ask  the  witness  If, 
at  the  time  he  pleaded  guilty,  he  had  not 
stated.  In  the  presence  of  the  court,  the  clerk. 


the  shorthand  reporter,  the  prosecnting  at- 
torney, and  others,  that  appellant  was  one 
of  the  parties  who  committed  the  crime, 
and  bad  dimbed  over  the  roof  throogb  the 
skylight,  etc.  To  this,  connsel  for  appellant 
objected,  not  upon  the  ground  that  it  was 
not  a  genuine  case  of  surprise,  but  npon  the 
ground  that,  if  he  made  such  a  statement 
he  sbonld  first  have  the  testimony  read  to 
him.  We  do  not  think  that  the  court  ored 
in  overrullhg  the  objection.  The  purpose 
was  not  to  Impeach  the  witness  by  a  writ- 
ten instrument,  but  simply  to  lay  a  founda- 
tion for  showing  that  he  had  made  contra- 
dictory statements.  It  does  not  even  ap- 
pear that  the  statement  referred  to  was  in 
the  shape  of  testimony. 

Objection  Is  made  to  the  last  para^aph 
of  the  court's  charge  to  the  jury,  to  the  ef- 
fect that  if  the  Jury  were  convinced  from 
the  evidence;  beyond  a  reasonable  doubt. 
that  appellant  was  gnlliy  of  the  crime 
charged,  then  their  vndict  should  be, 
"Guilty  of  burglary  in  the  first  degree."  It 
Is  true  that  a  court  should  not  often  hazard 
such  an  Instruction;  but  it  Is  so  dear  In  the 
case  at  bar  that  the  burglary  charged  was 
committed,  if  at  all.  In  the  nighttime,  that 
no  possible  injoiy  could  have  been  done 
by  the  instruction.  The  Instructions,  as  a 
whole,  stated  the  law  applicable  to  the  case 
correctly,  And  were  not  at  all  onfavtMrable 
to  appellant 

The  most  direct  evidence  against  appel- 
lant came  from  accomplices,  but  we  think 
that  their  testimony  was  sufficiently  corrob- 
orated. There  are  nio  otha  points  made  by 
appellant    Judgment  and  acits  affirmed. 


We  concur: 
ALD,  J. 


DB  HAVEN,  J,.  FITZOER- 


MURRAT  V.  GLBESON.  (No.  15,395.) 
(Supreme  Court  of  California.  Dec.  26,  1893.) 
D1BMI8B1I/ — Failubb  TO  Serve  Suxkonb. 
Under  Code  Civil  Proc.  {  581,  snbd.  7. 
which  provides  that  an  action  shall  be  dismiss- 
ed "unless  summons  shall  have  been  issaed 
within  one  year,  and  served,  and  return  there- 
on made  within  three  years, '  It  Is  error  to  dis- 
miss an  action,  because  the  summons  was  not 
served  within  one  year  after  suit  brought. 

Commissioners'  dedslcm.  Department  2. 
Appeal  from  superior  court,  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action,  by  William  F.  Murray  against  John 
Gleeson  to  foreclose  a  mortgage.  From  a 
Judgment  dismissing  the  action,  plslntllt  ap- 
peals.   Reversed. 

J.  W.  Harding,  for  appelant  A.  H.  Orif- 
fith  and  G.  W.  Bowie,  for  respondent 

BELCHER,  C.  This  is  an  actl<m  to  fore- 
dose  a  mortgage  on  real  property.  The  com- 
plaint was  filed  and  the  summons  lasnsd  on 
December    26,    1881.      The    amauDeqs 
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«(TTed  apon  the  defendant  on  April  3,  1S93, 
and  on  the  12th  of  that  month  defendant 
-served  notice  upon  the  plaintiff  that  he 
wonld,  on  May  1,  1883,  more  the  court  to 
-dismiss  the  action  on  thegronnd  that  the 
summonb  was  not  served  within  the  time 
regalred  by  law.  At  the  time  named  the 
motion  was  heard  by  the  conrt,  and  taken  im- 
■der  advisement  until  the  15th  of  the  same 
month,  when  the  motion  was  granted,  and 
Judgment  entered  dismissing  the  action  soldy 
"on  the  gronikd  that  the  sommons  was  not 
-served  within  one  year  after  the  commence- 
ment of  the  action."  From  this  Judgment 
the  plaintiff  appeals. 

The  action  of  the  court  was  based  upon 
subdivision  7  of  section  681,  Code  Civil  Proa, 
which  was  added  to  the  Code  by  an  amend- 
ment made  in  1889,  and  reads  as  follows: 
"And  no  action  heretofore  or  hereafter  com- 
menced shall  be  further  prosecuted,  and  no 
further  proceedings  shall  be  had  therein,  and 
all  actions  heretofore  or  hereafter  com- 
menced shall  be  dismissed  by  the  court  in 
which  the  same  shall  have  been  commenced 
-on  its  own  motion,  or  on  the  motion  of  any 
party  interested  therein,  whether  named  in 
the  complaint  or  not,  unless  summons  shall 
have  been  Issued  within  one  year,  and  served, 
and  retnm  thereon  made  within  three  years 
after  the  commencement  of  said  action,  or 
unless  appearance  has  been  made  by  the  de- 
fendant or  defendants  therein  within  sold 
three  years."  The  respondent  contends  that 
this  language,  when  properly  construed, 
means  that  the  summons  must  t>e  both  Issued 
and  served  within  one  year  after  the  com- 
plaint is  filed;  and  whether  this  be  so  or 
■not  Is  the  only  question  presented  for  de- 
cision. Prior  to  the  amendment  in  question, 
the  statute  provided  that  the  summons  must 
be  issued  within  one  year  after  filing  the 
-complaint,  bnt  there  was  no  express  limita- 
tion as  to  the  time  within  which  service  and 
return  must  be  made.  It  was,  however,  held 
that  the  service  must  be  made  within  a  rea- 
-eonable  time,  and,  if  not  so  made,  that  It  was 
ground  for  a  dismissal  of  the  action.  Grlgs- 
by  V.  Napa  Co.,  36  Oal.  585;  Oarpentier  v. 
Mintum,  39  Cal.  450;  Eldrldge  v.  Kay,  45 
■Cal.  49;  Lander  v.  Fleming,  47  Cal.  614; 
DIgglns  V.  Thornton,  96  Oal.  417,  31  Pac.  289. 
In  the  case  first  cited  the  summons  was 
served  about  two  years  and  eight  months 
after  it  was  Issued.  A  motion  to  dismiss  the 
-action  for  want  of  prosecution  was  made 
and  granted  on  the  groimd  that  the  delay 
-was  unreasonable.  On  appeal  the  order  was 
affirmed.  In  the  case  last  cited  the  com- 
plaint was  filed  about  nine  years  before  the 
-summooB  was  served.  A  motion  to  dismiss 
was  made  and  denied.  On  appeal  It  was  held 
that  the  delay  was  grossly  unreasonable,  and 
was  ground  for  dismissing  the  action,  in  the 
absence  of  a  showing  of  the  proper  exercise 
■of  diligence  in  the  service  of  the  summons. 
The  order  was  reversed.  If  respondent's  con- 
«tnictt<m  is  correct,  then,  while  the  sum- 


mons must  be  Issued  and  served  within  a 
year,  the  return  may  be  delayed  for  two 
years  or  more  thereafter.  But  this.  In  our 
opinion,  is  not  the  meaning  of  the  statute, 
and  was  never  intended  by  the  legislators 
who  passed  it.  Section  406,  Code  Civil  Proc., 
provides  that  the  summons  may  be  issued  at 
any  time  within  one  year  after  the  complaint 
is  filed.  It  may  therefore  be  Issued  on  the 
last  day  of  the  year,  and  at  that  time  the  de- 
fendant may  be  at  a  distance,  or  may  conceal 
himself  to  avoid  service.  When  the  defend- 
ant is  found  and  actually  served,  the  court 
acquires  Jurisdiction  of  his  person,  and  there- 
after no  great  length  of  time  can  be  required 
for  making  the  return.  To  construe  the  stat- 
ute, therefore,  as  requiring  the  service  to  be 
made  within  a  year,  and  the  retnm  within 
three  years,  would  be  unreasonable  and  ab- 
surd. In  our  opinion,  one  of  the  obvious 
purposes  in  adopting  the  amendment  was  to 
fix  three  years  as  the  limit  of  time  beyond 
which  no  service  or  return  could  be  made, 
thus  meeting  and  removing  an  uncertainty 
which  had  before  existed.  The  question, 
however,  as  to  whether  there  has'  been  rea- 
sonable diligence  in  making  the  service  with- 
in the  time  limited  Is  left  an  open  one,  to 
be  considered  and  decided  by  the  court  upon 
the  facts  of  each  particular  case.  See  Kreiss 
V.  Hotaling,  (Cal.)  33  Pac.  1126.  It  foUows 
that  the  court  erred  in  granting  the  defend- 
ant's motion,  and  that  the  Judgment  should 
be  reversed,  and  the  cause  remanded. 

We  concur:  SBARLS,  C;  TBMPLB,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


SOUTH  END  MIN.  CO.  v.  TINNHT  «t  al. 

(No.  1,873.) 
(Supreme.  Court  of  Nevada.     Jan.  2,  1894.) 
Ejeotmsht— Pleading  —  Dbfbnsbs  —  Minbs  Asn 
MisiNO— Location  of  Ci.aim  —  Pate!it— Limi- 
tation OF  ACTKJNB. 

1.  An  equitable  defense  may  be  set  np  to 
an  action  for  the  possession  of  lands,  and  as 
to  such  defense  the  case  Is  to  be  tried  in  the 
same  manner  and  on  such  principles  as  would 
apply  to  an  original  bill  in  equity. 

2.  Where  a  person  abandons  his  applica- 
tion for  a  patent  to  a  mining  claim,  and  ceases 
work  on  it,  without  having  obtained  a  certifi- 
cate of  purchase,  the  claim  may  be  relocated, 
under  Rev.  St.  U.  S.  (  2324. 

3.  Several  years  after  plaintiff  had  aban- 
doned its  awHcation  for  a  patent  to  a  mining 
claim,  and  after  it  had  ceased  to  work  it,  de- 
fendants' grantor  relocated  a  portion  of  the 
claim  according  to  the  mining  law,  and  held 
possession  thereof  contlnnonsly  thereafter.  A 
year  after  such  relocation,  plaintiff,  without 
giving  notice  of  its  intention  so  to  do,  and  with- 
out defendants'  consent  or  knowledge,  fraudn- 
lently  obtained  a  patent  to  such  claim.  Held, 
that  plaintiff  was  a  trustee  of  the  title  to  such 
claim  for  defendants.  Murphy,  C.  J.,  and  Bel- 
Icnap,  J.,  dissenting. 

4.  Defendants,  being  in  possession  of  such 
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dftim  under  •  locBtion  made  in  accordance  with 
the  law,  are  in  sucli  privity  with  the  United 
States'  that  they  can  contest  plaintiff's  patent, 
and  assert  their  rights  to  the  claim. 

5.  "Patented  mines"  are  within  the  iro- 
Tislons  of  G«n.  St  (  3632,  providing  that  no 
action  to  recover  "mining  claims"  shall  be 
maintained  nnlees  plaintNr  was  "seised"  or 
"possessed"  or  was  the  "owner"  of  snch  claim 
according  to  the  laws  and  customs  of  the  dis- 
trict embracing  the  same  within  two  years  be- 
fore the  commencement  of  such  action,  and 
that  occupation  and  adverse  possession  of  a 
"milling  claim"  shall  consist  in  holding  and 
working  the  same  in  the  nsual  mode  of  holding 
and  working  similar  claims  in  the  vicinity. 
Murphy,  C.  J.,  dissenting. 

Appeal  from  district  oourt,  loron  county; 
Richard  Rising,  Judge. 

Ejectment  by  the  South  End  Mining  Oom- 
pany  against  Charles  Tinney  and  otbera. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Reversed. 

The  other  facts  fully  appear  in  the  f<^ow- 
Ing  statement  by  BIGELOW,  J.: 

Action  of  ejectment  to  recover  posaesalon 
of  a  piece  of  mining  ground,  1,100  feet  In 
length  by  400  feet  in  width,  including  the 
Comet  ledge,  to  which  the  plaintiff  alleges 
title  In  fee  since  March,  1888,  and  ouster  by 
defendants  in  March,  1881,  and  to  obtain  an 
Injunction  perpetually  enjoining  *the  defend- 
ants from  trespassing  upon  or  removing  ore 
from  said  mining  giound.  The  answer  de- 
nies the  plaintiC's  ownership,  but  admits 
that  the  plaintiff  obtained  a  patent  for  the 
ground  from  the  United  States  on  March  2V, 
1888,  and  thereby  acquired  the  legal  title  to 
the  same,  but  aets  up  the  following  fftcts  as 
avoiding  the  effects  of  this  admission:  That 
In  1876  the  plaintiff's  grantors  applied  for  a 
patent  for  the  Comet  mining  <daim,  coveriag 
the  ground  in  dispute,  alleging  it  to  have 
been  located  in  1872.  That  in  1878  the  plain- 
tiff abandoned  Its  application  for  a  patent, 
abandoned  the  <daim,  ceased  to  possess  or 
occupy  the  same,  and  from  that  time  up  to 
18S8  failed  to  do  the  annual  work  or  any 
work  or  labor  thereon,  by  reason  of  which 
abandonment  and  failure  the  ground  became 
subject  to  relocation.  That  on  January  S, 
1887,  while  the  mine  was  In  this  condition, 
the  defendants*  grantors  entered  thereon,  and 
located  In  accordance  with  the  laws  of  tiia 
United  States  the  Phoentz  mining  claim, 
covering  a  portI(m  of  the  Comet  daim,  and 
defendants  and  their  grantors  have  ever 
since  remained  In  possession  thereof,  in  strict 
compliance  with  the  mining  laws,  and  have 
expended  In  its  development  some  $6,000. 
That  on  the  13th  of  April,  1888,  they  made 
a  strike  of  ore  therein,  and  thereupon  the 
plaintiff  "reorganized,  and  resumed  the  pros- 
ecution of  its  said  application  for  patent,  and 
without  the  knowledge  of  the  defendants 
er  their  grantors,  and  'Without  posting  or 
publishing  any  other  or  further  notice  of  ap- 
plication for  patent,  procured  the  register  and 
nearer  to  sell  said  Comet  mining  claim  to 
Idalntlff,  and  to  issue  a  certificate  of  the  pur- 
cbaae  thereof;   and,  in  order  to  induce  said 


register  and  receiver  to  accept  payment  an 
issue  said  certificate  of  purchase,  and  for  tt 
purpose  of  inducing  the  government  of  tli 
United  States  to  sell  and  patent  said  Hiinin 
claim  to  plaintiff,  procured  and  caused  to  t 
presoited  to  and  filed  in  the  office  of  sal 
register  and  recover  of  the  United  Stati 
land  office  false  and  fraodulent  offldavi) 
and  testimony,  showing  and  tending  to  shoi 
that  the  annual  labor  and  improvements  ha 
been  made  by  plaintiff  upon  the  said  Com< 
mining  claim  and  location  between  the  dai 
of  location,  to  wit,  1872,  and  the  date  of  sue 
proof  and  certificate  of  purchase;  said  plaii 
tiff  well  knowing  that  said  affidavits  an 
proofs  were  false  and  fraudulent"  The  ai 
swer  also  set  up  tiie  statute  of  llmitatioi] 
founded  upon  an  adverse  possession  of  mar 
than  two  years.  Upon  motion  the  court  Im 
low  granted  Judgment  for  the  ^daimtlff  upa 
the  pleadings,  holding  that  the  answer  fane 
to  state  facts  constituting  any  defense  to  th 
action. 

R.  M.  Olark  and  B.  D.  Knight,  for  appel 
lants.     W.  B.  F.  Deal,  for  respondent 

BIGELOW,  J.,  (after  stating  the  facts. 
The  complaint  in  this  action  has  a  doubli 
aspect  It  states — First,  a  cause  of  action  li 
ejectment;  and,  secondly,  an  equitable  cansi 
of  action  to  obtain  an  injunction  to  restraii 
certain  trespasses  threatened  by  the  defend 
ants.  To  these  the  answer  attempts  to  plead 
among  other  things,  an  equitable  defense 
Of  the  right  of  tbe  defendants  to  set  up  at 
equitable  defense  to  an  action  for  the  posses 
sion  of  lands  there  can  be  no  question,  ant 
as  to  this  defense  the  case  is  to  be  tried  ii 
the  same  manner  and  upon  the  same  prin 
dples  that  would  apply  to  an  original  bill  li 
equity,  brought  for  the  same  purpose.  Pom 
Bem.  &  Rem.  Rights,  |  87  et  aeq.;  BohaU  v 
Dllla.  114  U.  S.  47,  5  Siq>.  Ct.  782;  Quinsy  t. 
Oonlan,  104  U.  S.  420;  Estrada  v.  Murphy, 
19  CaL  248,  273;  HoUlnshead  v.  Simms,  51 
Cal.  168;  Treadway  v.  WUder,  8  Ner.  83; 
Dutertree  v.  ShaUenberger,  21  Nev.  607,  34 
Pac.  449;  Suessenbach  t.  Bank,  5  Dak.  477, 
41  N.  W.  662. 

2.  As  Judgment  was  rnidared  against  th< 
defendants  upon  the  pleadings,  the  question 
is  whethw  the  answer  states  any  defense 
and  I  pass  to  a  consideration  of  whether 
in  the  Ugbt  of  equitable  principles,  it  pre 
sents  facts  which  entitle  the  defendants  b 
defeat  the  action,  founded,  as  it  Is,  upon  th( 
legal  title.  It  will  be  noticed  that  when  Um 
plaintiff  ceased  the  prosecution  of  its  ap 
plication  for  a  patent,  and  abandoned  th< 
mine,  it  had  not  paid  tar  the  ground,  noi 
obtained  a  final  certificate  of  purchase  froir 
the  receiver  of  the  land  office.  TUa  fallnn 
prevents  It  from  having  obtained  such  vest 
ed  rights  as  relieved  It  from  the  necessity  ol 
doing  the  annual  assessment  work,  and  di» 
tinguishes  the  case  from  Benson  Mining 
etc.,  Co.  T.  Alta  Mining,  etc.,  Co.,  146  U.  & 
jigitized  by  VjOOQIC 
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428,  12  Sop.  Ot  877,  and  Beno  ▼.  Oriffln,  20 
Mev.  248,  20  Pac.  308,  wltere  It  was  held 
that  by  reason  of  completed  patent  appUca- 
tlonaand  payment  the  requirement  of  doing 
the  woric  no  longer  existed.  Section  2324, 
Bey.  St  V.  S.,  provides  that,  until  a  pat- 
ent Issues,  not  less  than  $100  worth  of  tacbor 
shall  be  performed  or  lmproyem«it8  made 
upon  a  claim  during  each  year,  and  upon  fail- 
ure to  do  so  the  claim  shall  be  open  to  relo- 
cation In  the  same  mann«9:  as  though  no  lo- 
cation had  ever  been  made.  The  courts  have 
held  a  patent  CMtlficate  issued  upon  final 
payment  to  be  equivalent  to  a  patent,  but 
until  then  abandonment,  w  a  failure  to  do 
the  annual  work,  subjects  the  claim  to  relo- 
cation. Sldtels,  Mln.  Dec  371,  384;  Oopp, 
Mln.  Lands,  255,  296;  Ferguson  v.  Mining 
Co.,  18  Copp,  Landowner,  242;  Mining  Oo. 
V.  Gage,  17  Copp,  Landowner,  89.  Then,  by 
reason  of  this  abandonment  and  forfeiture, 
the  Comet  became  subject  to  relocation,  and 
while  In  this  condition  the  defendants  and 
their  grantors  relocated  e  portion  of  It  un- 
der the  name  of  the  "Phoentx."  The  an- 
swer shows  that  this  relocation  was  made 
strictly  in  accordance  with  the  minmg  laws, 
iind  there  Is  no  contention  that  It  was  not 
in  all  respects  sufficient,  nor  that  the  defend- 
ants have  not  since  fully  complied  with  the 
laws  in  keeping  up  their  title.  Under  these 
circumstances,  up  to  the  time  the  pat^it 
was  Issued  to  the  plalntlflt,  they  were  vested 
with  both  the  legal  and  equitable  title  to 
the  ground  as  fully  as  It  Is  possible  to  ob- 
tain such  title  by  a  location  of  a  mine  upon 
the  mineral  lands  of  the  United  States,  up- 
on which  no  patent  has  beem  obtained.  As 
will  be  shown  hereafter  in  another  connec- 
tion, this  vested  in  them,  even  as  against 
the  United  States,  the  full  beneficial  owner- 
ship of  the  claim,  which  could  only  be  lost 
by  a  failure  upon  their  part  to  comply  with 
the  mining  laws.  Suppose  that  prior  to  tka 
issuance  of  this  patent  to  the  plaintifl  It 
had  brooght  this  action,  can  there  be  any 
question  that  It  would  have  been  decided  in 
favor  of  the  defendants?  There  can  be  but 
one  answer  to  this,  and  this  shows  that  It 
is  only  by  reason  ot  the  bare  legal  title,  ob- 
tained by  this  patent,  thai  It  now  has  any 
standing,  mvn  In  «  court  of  law.  Then  the 
naked  fact  Is  that,  white  the  defendants 
were  the  fdll  beneficial  owners  of  this  prop- 
erty In  aaeardance  with  the  laws  of  the  Untt- 
ed  States,  without  notice  to  them,  and  with- 
out their  knowledge,  the  plalntUf  has,  by 
fraud  and  trlokaT  practteed  in  the  land  of- 
fice, obtained  a  patent  therefor;  and  tho 
question  Is  whether  this  fraud  has  been  so 
well  pai>etrated,  and  is  so  well  Intrench- 
ed In  the  law,  that  ev«n  a  court  of  equity 
can  afford  the  def«idant8  no  remedy.  I  am 
happy  to  say  that  In  my  Judgment  such  is 
not  the  case,  and,  further,  that  any  system 
of  laws  that  would  not  afford  a  remedy  un- 
do: such  circumstances  would  be  unworthy 


a  civilized  people.  The  publication  :snd  post- 
ing of  the  notices  which  the  mining  law  re- 
quires to  be  made  upon  applications  for  pat- 
ent had  been  made  long  prior  to  the  time  that 
the  defendants  located  the  Phoenix  claim. 
An  adverse  claim  must  be  filed  during  the 
60  days  that  these  notices  are  given,  and  it 
was  consequently  Impossible  for  them  to  file 
an  adverse  claim  to  the  application.  Their 
rights  date  from  10  years  subsequent  to  this. 
Had  their  ownership  dated  from  any  time 
prior  to  the  publication  of  the  notices,  they* 
woulu,  of  course,  have  been  required  to  ad- 
verse the  application  in  the  land  office,  or 
they  would  have  lost  all  right  in  the  grounu. 
But  the  law  does  not  require  impossibilities, 
and  the  fact  that  they  did  not  and  could  not 
do  so  cuts  no  figure  in  the  case.  Subsequent 
to  this,  the  plaintitr  lost  all  ownership  in  the 
ground,  and  the  defendants  obtained  their 
title;  and  It  Is  upon  this  situation  that  the 
ease  must  be  decided. 

&  Having  established,  at  least  to  my  own 
satisfaction,  that  previous  to  the  patent  the 
mine  was  the  propoty  of  the  defendants, 

I  proceed  to  consider  whether  by  reason  of 
that  patent  they  have  lost  all  right  therein 
which  can  be  protected  by  a  court  of  equity. 
It  is  doubtful,  although  in  my  view  quite 
immaterial,  whether  the  plaintilT  was  guilty 
at  any  fraud  upon  the  United  States  in  the 
proceedings  in  the  land  office  snch  as  would 
Justify  the  annulling  and  setting  aside  of 
the  patent,  in  that  the  fact  that  they  had 
done  the  annual  labor  Is  not  one  of  the 
conditions  of  obtaining  a  patent;  but  this 
does  not  matter,  and  I  shall  not  pause  to 
consider  it.  Obtaining  a  patent  to  the  de- 
fendants' mine  was,  under  the  drcumstances, 
a  positive  and  unequivocal  fraud  upon  them; 
and,  even  if  it  were  not,  the  answer  shows 
such  a  state  of  facts  as  make  the  plaintUT  the 
holder  of  the  patent  title  In.  trust  for  the 
owners  of  the  mine.  These  are  that  without 
the  publication  or  posting  of  any  notice  of 
Mb  intention  so  to  do,  and  without  the  de- 
fendants' consent  or  knowledge,  the  plain- 
tiff has  secretly  and  surreptitiously  obtained 
a  patent  to  their  property.  This  is  entirely 
sufficient  to  require  a  court  of  equity  to 
hold  it  a  trustee  of  that  title  for  the  de- 
fendants. This  has  often  been  decided  by 
the  courts,  and  the  principle  upon  which  it 
is  done  is  quite  clearly  stated  by  Judge 
Sawyer  in  the  case  of  Lakin  v.  Mining  CSo., 

II  Sawy.  2S1,  238,  25  Fed.  387,  as  foUows: 
"Where  one  party  wrongfully  obtains  the 
legal  title  to  land,  which  in  equity  and  good 
conscience  belongs  to  another,  whether  he 
acts  in  good  faith  or  otherwise,  he  will  be 
charged  in  equity  as  a  constructive  trustee 
of  the  equitable  owner.  That,  I  think,  is 
a  doctrine  established  by  the  following  cases: 
Wilson  V.  Castro,  81  Cal.  420;  Salmon  v. 
Symonds,  80  Cal.  301;  Blud worth  v.  Lake, 
33  Oal.  256;  Hardy  v.  Harbin,  4  Sawy.  649,— 
the  latter  being  a  decision  of  Mr.  Justice 
Field  on  the  circuit"    This  case,  while  n6p 
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DUNre  In  point  npon  principle  tban  many 
other  decisions.  Is  In  Its  facts  very  similar 
to  the  case  in  hand.  The  defendant  there 
had  secretly  and  clandestinely,  but  without 
positive  fraud,  and  without  any  fiduciary 
relation  existing  between  the  parties,  by 
means  of  an  old  and  dormant  application 
obtained  a  patent  to  the  plaintiff's  mine, 
Upon  the  ground  stated  in  the  quotation 
it  was  decreed  that  the  defendant  held  this 
title  in  trust  for  the  plaintiff,  and  it  was 
compelled  to  convey  it  to  him.  Two  cases 
more  alike  In  tbeh:  essential  facts  than  that 
and  this  could  scarcely  be  found.  Of  the 
two,  this  is  the  stronger,  as  here  actual  fraud 
In  the  land  office  Intervened.  That  case  was 
approved,  and  the  same  principle  affirmed, 
in  Hunt  V.  Patchin,  13  Sawy.  304,  35  Fed. 
816,  where  the  patentee  of  a  mine  was  again 
decreed  to  hold  the  patent  title  in  trust  for 
the  equitable  owner  of  the  property.  In 
Wilson  V.  Castro,  31  Cal.  420,  it  was  held 
that  where  one  who  had  a  grant  of  land 
from  the  Mexican  government  died  Intestate, 
and  then  a  person,  mistakenly  believing  him- 
self the  heir,  sold  a  part  of  the  land  to  others, 
who  afterwards,  under  the  belief  that  they 
had  acquired  a  good  title,  and  without  any 
fraud,  obtained  a  confirmation  of  the  grant, 
and  a  patent  from  the  United  States,  the 
patent  did  not  deprive  the  true  heirs  at  law 
of  their  Interest  in  the  property,  but  the 
patentees  held  the  title  in  trust  for  them; 
that  it  did  not  matter  whether  the  patentees 
acted  in  good  faith,  and  did  not  know  that 
they  occupied  to  the  heirs  at  law  the  re- 
lation of  trustees  in  equity,  for  the  trust 
arose  as  a  matter  of  law,  and  was  a  con- 
structive trust  It  was  held  further  that 
the  fact  that  the  true  bdrs  had  notice  of  the 
proceedings  taken  by  the  patentees  to  ob- 
tain a  confirmation  of  the  grant  and  patent 
for  the  same,  but  did  not  intervene  to  pro- 
tect their  rights,  did  not  destroy  the  trust. 
In  Hardy  v.  Harbin,  4  Sawy.  636,  Justice 
Field  said,  (page  540:)  "The  bill  is  filed  for 
the  purpose  of  having  a  trust  declared  and 
enforced,  the  complainants  relying  upon  the 
established  doctrine  that  wherever  property 
is  acquired  by  fraud,  or  under  such  circum- 
stances as  to  render  it  Inequitable  for  the 
holder  of  the  legal  title  to  retain  it,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the 
party  actually  entitled  to  its  beneficial  en- 
joyment" The  title  Involved  was  a  United 
States  patent,  and  It  was  again  decreed  to 
'be  held  in  trust  for  the  true  owner.  In  San- 
ford  T.  Sanford,  13  Pac.  602,  decided  by  the 
supreme  court  of  Oregon,  and  subsequently 
affirmed  by  the  supreme  court  of  the  United 
States,  (139  U.  S.  642,  11  Sup.  Ot  666,)  one 
had,  by  a  false  affidavit  made  in  the  land 
office,  obtained  a  patent  to  a  piece  of  land 
npon  which  another  had  settled,  and  which 
equitably  belonged  to  the  latter.  It  was 
again  decided  that  the  patentee  held  the 
legal  title  in  trust  for  the  equitable  owner. 
In  Rector  v.  Gibbon,  HI  U.  S.  276,  291,  4 


Sap.  Ot  605,  the  sapreme  conrt  of  th 
United  States,  speaking  of  the  case  of  John 
son  V.  Towsley,  13  Wall.  72,  said:  "Th 
decision  aptly  expresses  the  settled  doctrin 
of  this  conrt  with  reference  to  the  actioi 
of  officers  of  the  land  department, — tha 
when  the  legal  title  has  passed  from  th 
United  States  to  one  party,  when  in  eqnit: 
and  in  good  conscience  and  by  the  laws  o 
congress  it  ought  to  go  to  another,  a  com 
of  equity  wiU  convert  the  holder  Into  i 
trustee  of  the  true  owner,  and  compel  hit 
to  convey  the  legal  title."  Nothing  to  th 
contrary  was  decided,  or  even  suggested,  L 
HamUton  v.  Mining  Co.,  13  Sawy.  113,  3 
Fed.  662,  and  the  same  is  true  of  Smeltin 
Co.  V.  Kemp,  104  U.  S.  636,  and  Steel  i 
Refining  Co.,  106  U.  a  447,  1  Sup.  Gt  38S 
The  two  latter  were  both  actions  at  lai 
In  the  United  States  courts,  where,  as  ever; 
lawyer  knows,  no  equitable  defense  can  b 
interposed,  but  must  be  set  up  by  a  separat 
action  in  equity.  The  attempt  in  those  case 
was  to  assail  a  patent  collaterally,  whlct 
upon  well-settled  principles,  it  was  hel 
could  not  be  done.  The  distinction  betwee: 
those  cases  and  such  a  proceeding  in  equit 
as  we  are  now  dealing  with  is  over  an 
again  pointed  out  in  the  opinions  therel 
rendered  by  Mr.  Justice  Field.  In  SUve 
V.  Ladd,  7  Wall.  219,  228,  speaking  of  th 
equitable  action,  Mr.  Jtistlce  Miller  said 
"The  relief  given  in  this  class  of  cases  doe 
not  proceed  npon  the  ground  of  annnllin 
or  setting  aside  the  patent  wrongfully  L 
sued.  That  would  leave  the  title  in  th 
United  States,  and  the  plaintiff  might  b 
as  far  from  obtaining  Justice  as  before.  An^ 
it  may  l>e  well  doubted  whether  the  paten 
can  be  set  aside  without  the  United  State 
being  a  party  to  the  suit  The  relief  grantei 
is  foimded  upon  the  theory  that  the  titi 
which  has  passed  from  the  United  State 
to  the  defendant  inured  in  equity  to  th 
benefit  of  plaintiff;  and  a  court  of  chancer; 
gives  effect  to  this  equity,  according  to  it 
forms.  In  sereral  ways."  Langnage  nsed  b 
Hardy  v.  Harbin,  4  Sawy.  536,  541,  is  als 
very  much  In  point  here.  The  court  said 
"And  it  Is  upon  the  confirmation  and  pateo 
that  the  defendants  rely  to  resist  the  clali 
of  the  complainants.  Their  position  Is  tha 
the  confirmation  innred  to  the  benefit  of  thi 
confirmee,  and  that  the  patent  is  conclusivi 
evidence  of  the  validity  of  their  title;  tha 
it  is  the  record  of  the  government  upon  it 
which  cannot  be  questioned,  except  In  direc 
proceedings  instituted  in  the  name  of  th( 
government  or  by  its  authority.  It  Is  nn 
doubtedly  true  that  the  confirmation  Innrec 
to  the  benefit  of  the  confirmees,  so  far  ai 
the  legal  title  to  the  premises  was  concern->d 
It  established  the  legal  title  in  them,  bui 
It  determined  nothing  as  to  the  eqnltabU 
relations  between  them  and  third  parties.' 
This  distinction  Is  again  carefully  pointed 
out  in  Sanford  v.  Sanford,  139  U.  S.  C42 
646,  11  Sup.  Ot  66&  and  In  Lee  T.  Johnson 
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lie  U.  S.  48.  e  Sup.  Ot  249.  in  very  many 
of  the  casea  no  fiduciary  relations  existed  be- 
tween the  parties,  and  lience  ttie  snggestion 
ttiat  this  is  the  only  ground  upon  which  a 
patentee  can  be  held  to  be  a  trustee  Is 
shown  to  be  without  foundation.  The  trae 
ground  in  such  cases  as  this  is  fraud,  or 
tiiat  "in  equity  and  good  conscience"  the  land 
belongs  to  another. 

4.  It  is  also  argued  that  the  defendants 
are  not  in  such  privity  with  the  goyoument 
title  that  they  can  contest  the  patent  and  as- 
sert their  rights.  I  find,  however,  the  con- 
trary to  be  the  law.  A»  I  have  shown,  the 
defendants  were,  at  the  time  the  patent  is- 
sued, the  owners  of  a  mining  location  upon 
the  premises  in  dispute,  made  and  held  in  all 
respects  in  accordance  with  the  laws.  As  to 
the  effect  of  this  location,  the  court,  in  Noyes 
V.  Mantle,  127  U.  S.  348,  853,  8  Sup.  Gt  1132, 
used  this  language:  "As  said  in  Belk  v. 
Meagher,  104  U.  S.  278,  283:  'A  mining 
claim  perfected  under  the  law  Is  property  in 
the  highest  sense  of  the  term,  which  may  be 
bought,  sold,  and  conveyed,  and  wiU  pass  by 
descent.'  It  Is  not,  therefore,  subject  to  the 
disposal  of  the  government"  And  again,  in 
Owillim  V.  Donnellan,  115  U.  S.  45,  49,  5  Sup. 
Ct  1110:  "A  valid  and  subsisting  location 
of  mineral  lands,  made  and  kept  up  in  ac- 
cordance with  the  provisions  of  the  statutes 
of  the  United  States,  has  the  effect  of  a  grant 
by  the  United  States  of  the  right  of  present 
and  exclusive  possession  of  the  lands  located. 
•  •  •  To  entitle  the  plaintiS  to  recover  in 
this  suit,  therefore.  It  was  incumbent  on  him 
to  show  that  he  was  the  owner  of  a  valid  and 
subsisting  location  of  the  land  in  dispute,  m- 
perior  in  right  to  that  of  the  defendants.  His 
location  must  be  one  which  entitles  him  to 
possession  against  the  United  States,  as  veil 
as  against  another  claimant  If  it  is  not 
valid  as  against  the  one,  it  is  not  as  against 
the  other.  The  location  is  the  plaintiff's  U- 
tle."  In  Seymour  v.  Fisher,  16  Colo.  188,  27 
Pac.  240,  the  court  said:  "The  locator  there- 
of is  entitled  to  the  present  possession  and 
use  as  against  all  the  world,  Including  even 
the  United  States,  which,  prior  to  patent,  re- 
tains the  legal  ownership."  Such  a  title  as 
this  is  amply  snfflcient  to  entitle  the  owner  to 
demand  that  the  patentee  shall  hold  the  title 
In  trust  for  him.  Sparks  v.  Pierce,  115  U. 
S.  408,  6  Sup.  Ct  102;  BohaU  v.  Dilla,  114 
U.  S.  47,  S  Sup.  Ct  782.  "UntU  the  patent 
issued,  the  government  held  the  title  in  trust 
for  the  locators  or  their  vendees.  •  •  • 
The  ottry  at  the  United  States  land  <^ce, 
and  the  patent  Issued  in  pursuance  thereof, 
was  burdened  with  this  trust,  and  the  same 
ma;»  be  enforced  against  any  person  claiming 
under  the  patent  who  can  be  charged  with 
It"  Snessenbach  ▼.  Bank,  5  Dak.  477,  499, 
41  N.  W.  662.  The  rule  in  such  cases  is  well 
stated  in  Ohism  v.  Price,  S4  Ark.  251,  268, 
15  S.  W.  883,  1031,  as  follows:  "A  stranga* 
or  occupant  without  right  cannot  assail  a 
patent  tor  fraud  practiced  against  the  state; 


but  an  occupant  with  a  right  to  purchase 
may  attack  a  patent  Issued  in  fraud  of  his 
rights,  and  uix>n  equitable  terms  may  de- 
mand a  conveyance  from  the  patentee."  Her- 
mocUla  V.  Hubbell,  88  CaL  6,  10,  26  Pac.  611, 
Is  directly  In  point  It  was  there  held: .  "The 
defendants  were  in  possession  of  their 
claims  under  locations  which  were  made  in 
accordance  with  the  law  and  the  local  rules 
and  customs.  They  were,  therefore,  in  priv- 
ity with  the  United  States,  and  bad  a  clear 
right  to  contest  the  patent  and  assert  their 
rights." 

5.  It  is  said  that  the  defendants'  remedy  Is 
to  apply  to  the  attorney  general  of  the  Unit- 
ed States  to  bring  a  bUl  iu  equity  to  set  aside 
the  patent  I  shall  not  consider  this  matter. 
Aside  from  the  fact  tlut  it  would  be  paerQe 
to  hold  that  the  defendants'  vested  rights 
can  be  made  depend^it  up<»i  the  discretion- 
ary action  of  an  executive  officer,  there  are 
several  answers  to  it  some  of  which  are  sug- 
gested in  U.  S.  V.  San  Jacinto  Tin  Co.,  126 
U.  S.  273,  8  Sup.  Ot  850.  But  as  I  have 
shown  that  in  this  proceeding  they  are  enti- 
tled to  the  protection  of  the  law,  it  Is  unnec- 
essary to  determine  whether  any  other  course 
is  open  to  them.  The  case  of  Railroad  Co. 
V.  Cannon,  4  C.  C.  A.  303,  64  Fed.  253,  is 
not  in  point  As  there  stated  by  Hawley,  J., 
(page  255,  54  Fed.,  and  page  306,  4  O.  C.  A.,) 
that  was  "not  a  case  where  equitable  relief 
Is  sought  against  a  party  holding  the  legal 
title."  This  is.  Again,  the  court  there  held 
that  the  railroad  company's  rights  did  not 
attach  to  the  premises,  if  ever,  until  1882; 
while  the  patent  had  been  Issued  to  the  de- 
fendants in  1879.  A  court  would  not  be 
likely  to  h(dd  that  a  patent  was  taken  in 
trust  for  a  party  that  obtained  no  right  in 
the  land  until  two  years  after  it  was  granted. 
But  here  the  defendants'  rights  date  from 
1887,  and  the  patent  was  not  issued  to  the 
plaintiff  for  more  than  a  year  thereafter. 

6.  The  question  as  to  the  statute  of  limita- 
tion turns  upon  whether  the  legislature  in- 
tended to  include  patented  mines  within  the 
provisions  of  Gen  St  {  3632.  As  originally 
adopted,  the  section  read  as  follows,  (St 
1861,  p.  27:)  "No  action  for  the  recovery  of 
mining  claims,  or  for  the  recovery  of  the 
possession  thereof,  shall  be  maintained  un- 
less it  appear  that  the  plaintiff,  or  his  as- 
signs, was  seized  or  possessed  of  such  mining 
claim  in  question  within  two  years  before 
the  commencement  of  such  action."  In  1867 
it  was  amended  to  its  present  form,  and  now 
reads  thus:  "No  action  for  the  recovery  of 
mining  claims,  or  for  the  recovery  of  the 
possession  thereof,  shall  be  maintained,  un- 
less it  appear  that  the  plaintiff  or  those 
through  or  from  whom  he  claims,  were  seized 
<Hr  possessed  of  such  mining  claim,  or  were 
the  owners  thereof  according  to  the  laws 
and  customs  of  the  district  embracing  the 
same,  within  two  years  before  the  commence- 
ment of  such  action.  Occupation  and  ad- 
verse possession  of  a  mining  claim  stiaU  oonC 
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BlBt  !n  boMIng  and*  worUnff  tbe  same,  In 
ttie  QBTial  and  castomaiT'  mode  of  holding 
and  TTOTking  similar  claims  In  the  Ticinity 
tbereof.  AU  the  proTlslons  of  tills  act, 
which  apply  to  other  real  estate,  so  far  as 
applicable,  shall  be  deemed  to  include  and 
apply  to  mining  claims;  provided,  that  in 
such  application  'two  years'  ^all  be  held  to 
be  the  period  intended  whenever  the  term 
'five  years^  is  used;  and  provided  farther, 
that  when  the  terms  'legal  title'  or  'title'  are 
used,  th^  shall  be  held  to  include  title  ac> 
quired  by  location  or  occupation,  according 
to  the  usages,  laws  and  customs  of  the  dis- 
trict embracing,  the  daim."  The  argument 
that  the  section  was  not  Intended  to  include 
patented  claims  Is  based  upon  tbe  use  of  the 
term  "mining  <daims,"  which,  It  is  said, 
means  simply  a  mine  hdd  under  the  laws 
and  customs  of  miners;  and  upon  the  fact 
that  when  the  section  was  first  enacted  no 
greater  titte  than  that  could  be  obtained.  It 
will  be  noticed,  however,  that  when  the 
amendment  was  adopted  tbe  laws  of  the 
United  States  did  provide  for  obtaining  a 
patent  to  a  mine,  and  it  must  be  supposed 
that  the  amendment  was  adopted  with  that 
state  of  facts  in  view.  As  to  the  meaning 
of  the  term  "mining  claim,"  the  question  Is, 
of  course,  not  what  tbe  words,  mean  In  other 
connections,  but  what  they  were  Intended  to 
mean  as  used  here.  Had  the  legislature  used 
tbe  wMrd  "mines"  in  connection  with,  or  in- 
stead of,  "mining  claims,"  there  would  seem 
to  be  no  potnt-  to  the  argument;  and  what- 
ever there  is  now  is  considerably  weakened 
by  the  fact  that  those  terms  were  then,  as 
they  still  are,  often  used  to  mean  the  same 
thing.  State  v.  Seal  Del  Monte  Gold  A 
Silver  Min.  Co.,  1  Nev.  B2S.  As  the  section 
now  stands  it  seems  to  provide  for  three 
kinds  of  ownership  of  a  mining  claim:  (1) 
Where  the  claimant  was  seised;  (2)  wha« 
he  was  possessed;  (?)  where  It  had  been 
held  in  accordance  with  mining  laws  and 
customs.  We  are  not  to  suppose  that  any 
of  these  terms  were  needlessly  used,  or  used 
without  meaning;  and,  if  not,  the  word 
"stised"  means  something  different  from 
simple  possession  of  a  claim,  or  of  a  holding 
of  it  In  accordance  with  the  laws  and  cus- 
toms of  miners.  If  so^  it  must  mean,  as  It 
would  naturally  import,  an  ownership  in  fee, 
for  this  is  the  only  other  kind  of  ownership 
known  to  the  law.  The  phrase,  "according 
to  the  laws  and  customs  of  the  dlstrlot,"  is 
not  foond  In  the  original  section,  and  must 
have  been  added  because  of  doubts  as  .to 
whether  a  claim  so  hAA  was  within  the 
words  "seised  or  possessed."  Apparently 
the  main  purpose  of  the  amendment  was  to 
make  certain  the  application  of  the  section 
to  such  claims,  and  that  could  only  have 
been  demanded  by  a  belief  that,  as  originally 
adopted.  It  did  not  apply  to  them,  and  ap- 
plied only  to  mines  held  in  fee,  cv  by  simple 
possession.  Again,  the  definition  of  what 
shall  oonstltate  adverse  possesalcm  of  mining 


property  mentions  nothing  but  mlningclalms; 
and,  if  those  wwds  were  not  Intended  to 
cover  patented  claims  as  well,  then  there  is 
no  provision  as  to  wliat  shall  constitute  an 
adverse  holding  of  a  patented  mine,— a.  hard- 
ly probable  oversight  The  same  -words, 
"seised  or  possessed,"  are  used  in  the  next 
section  with  reference  to  other  real  property, 
but  no  suggestion  has  ev^  been  made  that 
they  do  not  apply  to  lands  held  in  fee,  as 
well  as  otherwise,  although  when  adopted 
there  was,  perhaps,  not  a  piece  of  patented 
land  In  the  whole  territory.  Tbe  main  rea- 
son, too,  for  filing  a  shorter  pM4od  of  limita- 
tion for  mines  than  tor  other  prop«^,  ap- 
plies as  well  to  patented  claims  as  to  those 
held  by  other  titles.  Other  classes  of  real 
property  are  comparatlvdy  stable  in  value, 
and  can  be  used  and  made  productive  at  a 
comparatively  small  expense;  but  not  so 
with  mines.  They  are  often  only  made  to 
"pay"  by  the  expenditure  of  vast  sums  of 
money,  and  by  this-  are  sometimes  change^ 
trom  worthlessness  to  a  value  of  nian> 
thousands  of  dollars.  It  is  only  Justice  that 
tbe  holders  of  claims  against  this  class  of 
property  should  be  required  to  assert  them 
at  an  early  day,  to  the  end  that  they  may 
not,  in  recovering  their  own,  also  reap  too 
large  a  benefit  from  the  enterprise  of  others. 
Oil  Go.  V.  Marbury,  W.  U.  8.  587,  592.  Al- 
together, It  seems  reasonably  clear  that  by 
tbe  use  of  the  words  mentioned  tbe  legisla- 
ture intended  to  Include  every  kind  of  title 
by  which  mining  property  can  be  held. 
Judgment  reversed. 

BBL.KNAP,  X.  (ooneniring.)  Plalntlft 
made  application  to  the  government  of  the 
United  States  in  tbe  year  1876  tot  a  mineral 
patent  to  the  Comet  mining  claim.  Tbe  mat- 
ter was  suffered  to  remain  without  anyforther 
prooeedlngs  until  the  montb  of  March,  1888. 
In  the  mean  time,  and  dtuing  the  month  of 
January,  1887,  defendants  relocated  a  pc^- 
tion  of  the  ground  under  the  naa&e  of  the 
"Phoenix  Claim."  Tltereafter,  and  wttbout 
any  further  notice  satve  sncb  as  ma^  have 
been  contahied  In  the  original  notice  of  Its 
application,  a  patent  was  issued  to  the  plain- 
tiff in  the  month  of  Mar^  1888.  Defend- 
ants, In  their  answer,  allege  tiiat  the  patent 
-was  procured  by  false  swearing'  and  pei^ 
Jtuy  on  tbe  part  of  plalntUTs  -witnesses  in 
maUng  the  final  proof  of  labor  done  and  Im- 
piDvements  made  before  tbe  register  and  re- 
ceiver. This  fact,  coupled  with  a  atrict  com- 
pliance -with  the  mining  la-ws  on  tbetr  part, 
and  an  abandonment  by  plaintiff,  entities 
the  defendants,  it  is  claimed,  to  a  decree  in 
their  favor  as  equitable  o-wnns  of  so  much 
ot  the  mining  (daim  as  oonfllctB  -witb  their 
daim.  Congress  has  provided  the  mannK-  In 
wUch  the  govemmMit  titie  to  the  mineral 
lands  may  be  acquired.  Section  2618,  Rev. 
St.,  declares  that  "in  all  caaef^  lands  val- 
uable toi  minerals  shall  be  reserved  from 
sale,  except  as  otherwise  expnmtlj  direct- 
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«d  by  law.".  Section  2325:  "Any  person 
who  has  compiled  with  all  the  requirements 
of  the  law  may  flie  In  tiie  proper  land  office 
an  application  for  patent  tinder  oath  show- 
ing such  compliance,  together  with  other 
matters  required  by  the  statute  but  imnec- 
essary  to  be  mentioned  here.  Upon  the  fil- 
ing of  tbB  application  and  such  other  pai>er8 
as  the  statute  directs,  the  register  of  the 
land  office-  la  required  to  publish  a  notice 
tbat  the  application  has  been  made,  for  the 
period  of  sixty  days  In  some  newspaper  to 
be  by  him  designated  as  published  nearest 
to  the  claim,  and  he  must  also  post  a  simi- 
lar notice  for  the  same  time  In  his  own' 
office.  If  no  adverse  claim  shall  have  been 
filed  with  the  register  and  receiver  of  the 
propa-  land  office  at  the  expiration  of  the 
slx^  days  of  publication  it  shall  be  as- 
sumed that  the  applicant  is  entitled  to  a 
patent  upon  the  payment  to  the  proper  of- 
ficer of  five  d(dlar8  per  acre,  and  that  no 
adverse  claim  exists;  and  thereafter  no  ob- 
jection from  third  persons  to  the  Issuance  of 
.■I  patent  shall  be  heard,  except  It  be  shown 
tliut  the  applicant  has  Called  to  comply  with 
the  terms  of  this  chapter."  Section  2326: 
"It  shall  be  the  duty  of  the  adverse  claim- 
ant within  the  thirty  days  after  filing  his 
claim,  to  commence  proceedings  In  a  court 
of  competent  jurisdiction,  to  determine  the 
question  of  the  right  of  possession  and  pros- 
ecute the  same  with  reasonable  diligence  to 
final  judgment,  and  a  failure  so  to  do  shall 
be  a  waiver  of  his  advnve  claim.  After 
such  Judgment  shall  have  been  rendered,  the 
party  entitled  to  the  possession  of  the  claim, 
or  any  portion  thereof,  may,  without  giving 
further  notice,  ffie  a  certified  copy  of  the 
Judgment  roll  with  the  register  of  the  land 
office,  together  with  the  certificate  of  the 
surveyor  general  that  the  requisite  amount 
of  labor  has  been  expended  or  Improvemraits 
made  thereon,  and  the  description  required 
In  other  cases,  and  shall  pay  to  the  re- 
ceiver five  dollars 'per  acre  for  hto  claim, 
together  with  the  proper  fees,  whereupon 
the  whole  proceedings  and  the  Judgment 
roll  Sludl  be  certified  by  the  register  to  the 
com^nissloner  of  the  general  land  office,  and 
a  patent  shall  issue  th««on  for  the  claim  or 
such  pcntlon-  tiiereof  as  the  applicant  shall 
appear,  from  the  decision  of  the  court  to 
rlghtfcdly  possess.  If  it  appears,  from  the 
decision  of  the  court,  tbat  several  parties  are 
entitled  to  separate  and  dUferent  portions  of 
the  claim,  each  party  may  pay  for  his  por- 
tion of  the  claim,  with  tbe  proper  fees,  and 
file  the  certificate  and  description  by  the 
surveyor  general,  Thereupon  the  register 
shall  certify  the  proceedings  and  Judgm^it 
roll  to  the  commissioner  of  the  general  land 
office  as  in  the  preceding  case,  and  patents 
shall  issue  to  the  several  parties  according 
to  thdr  respective  rights." 

No  titie  from  the  government  to  the  min- 
eral lands  can  be  acquired  in  any  other  way 
tlMUH  as  prescribed  by  this  statnte.   The  par- 


ties claim  by  separate  rights.  Vo  fiduciary 
relation  exists  between  them,  and  no  protest 
was  made  against  the  issuance  of  the  plain- 
tiff's patent  If  the  plaintiff  has  acquired 
the  titte  contrary  to  the  terms  of  the  statute, 
the  fftcts  can  be  shown,  and  the  patent  an- 
nulled in  a  proper  proceeding.  Relief  in 
such  cases  is  expressly  provided  in  section 
2S25  of  the  foregoing  act  But  until  the 
patent  has  been  got  out  of  tbe  way,  and 
proceedings  instituted  to  determine  the  va- 
lidity of  the  titie  of  the  defendants,  no  re- 
lief upon  this  part  of  the  case  can  be  afford- 
ed tliem. 

It  does  not  follow  that  the  defendants  are 
entitied  to  the  patent,  conceding  all  of  the 
allegations  in  their  answer  to  be  true.  Ac- 
cording to  it,  the  plaintiff  has  failed  to  com- 
ply with  the  terms  of  the  statute  in  the  mat- 
ter of  expenditures  required,  (Rev.  St  f  2324,) 
and  the  patent  for  tills  cause  may  be  an- 
nnlled:  But  the  defendants  are  not  In  a  po- 
sition to  acquire  the  government  titie.  They 
are  neither  applicants  for  patent  nor  pro- 
testants  under  the  statute.  They  have  not 
complied  with  the  requirements  of  the  fore- 
going statute  in  that  regard,  and  submitted 
their  claim  to  adjudication,  and  in  a  court 
of  competent  Jurisdiction,  and  had  their 
rights  ascertained  and  determined.  The  stat- 
ute Is  not  restrictive  In  Its  operation,  as  the 
defendants  appear  to  have  assumed,  but  all 
claimants  to  the  ground  in  question  are  em- 
braced in  its  provisions,  and  are  required  to 
present  their  claims  for  adjudication  In  the 
local  courts;  and  a  failure  to  do  so  will  be 
a  waiver  of  the  adverse  claim.  It  fbllows, 
upon  the  facts  presented,  that  the  patent 
cannot  be  attadsied  in  tliis  proceeding. 

Upon  the  question  of  the  statutes  of  lim- 
itations, I  am  of  opinion  that  two  years  Is 
the  time  fixed  fi>r  such  actions; 

MURPH7,  O.  J.,  (dissenting.)  This  is  an 
action  of  ejectment  brought  by  the  South 
End  Mining  Company,  in  the  district  court  in 
and  ftH-  Lyon  county,  for  a-  mining  claim  sit- 
uated In  the  DevU'a  Gate  and  Chinatown 
mining  district,  Lyon  county,  Nev.,  being  400 
feet  in  width  and  1,100  feet  in  length.  The 
complaint  is  In  the  ordinary  form  in  eject- 
ment, coupled  with  a  prayer  for  an  injunc- 
tion and  $500  damages,  and  aUeges  that  on 

the day  of  March,  1888,  the  plaintiff 

was  and  is  now  the  owner  In  fee  simple  of  the 
ground  in  oontroversy.  To  this  complaint 
the  defendants  answered,  setting  up  general 
denials,  and  pleading  affirmative  matter. 
They  deny  that  on  the  29th  day  of  March, 
1888,  the  plaintiff  was  <«■  now  Is  the  owner, 
in  fee  simple  or  otherwise,  or  was  in  the  pos- 
session, or  entitied  to  tbe  possession,  of  the 
mining  claim  at  ledge  described  In  the  com- 
plaint They  admit  that  the  plaintiff  pup- 
chased  the  mining  groimd  described  in  the 
complaint  from  the  United  States  of  America 
on  the  29th  day  of  March,  1888,  and  acquired 
the  legal  title  on  that  day,  but  allege  that 
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such  title  was  Illegal,  fraudulent,  and  void. 
They  assign  the  following  acts  of  plaintiff, 
constituting  such  illegality  and  fraud:  "The 
defendants,  further  answering,  aver  that  on 

the  day  of 1876  the  plaintiff's 

grant(»s  applied  to  the  register  and  recelTer 
of  the  United  States  land  office  at  Carson  City, 
Nev.,  f<n>  a  patent  for  the  Comet  mining 
claim  and  lode,  alleged  to  have  been  located 
on  the  27th  day  <a  August,  1872;  •  •  • 
said  notice  claiming  1,S00  feet  of  the  quartz 
lode,  being  a  relocation  of  the  Dorrence,-wlth 
all  its  dips,  spurs,  and  variations,  together 
with  all  dumping  grounds  and  dumping  priv- 
ileges, and  the  lawful  200  feet  on  each  side 
of  the  ledge.   That  afterwards,  and  on  or 

about  the day  of ,  1878,  and  until 

on  or  about  the day  of  April,  1888,  the 

said  plaintiff  abandoned  the  said  application 
for  patent  and  ceased  to  prosecute  the  same, 
and  abandoned  said  mining  claim  and  location, 
and  ceased  to  occupy  or  possess  the  same,  or 
to  prosecute  the  business  of  mining  th«'eon, 
or  to  keep  up  the  monuments  marUng  the 
boundaries  thereof,  or  to  do  or  perform  any 
work  or  labor  thereon,  and  failed  and  neg- 
lected to  do  or  perform  the  annual  labor  or 
make  the  annual  improvements  required  by 
the  mining  laws  of  the  United  States,  and 
wholly  failed  and  neglected  to  comply  with 
the  conditions  of  the  mining  laws  ot  the 
United  States  necessary  to  preserve  the  said 
location,  and  forfeited  the  same;  and  by  rea- 
son of  the  premises  the  said  Comet  location 
and  mining  ground  applied  for  as  hereinbe- 
fore stated  was  subject  to  relocation,  and 
during  said  period  of  time  sold  Comet  ledge 
was  relocated,  and  was  daimed,  held,  and 
occupied,  xmder  said  relocation,  adversely  to 
the  plaintiff,  for  the  period  of  more  than 
five  years.  And  defendants  aver  that  during 
said  period,  and  on,  to  wit,  January  5,  1887, 
said  grantors  of  the  defendants  entered  and 
located  said  Phoenix  mining  claim,  lode,  and 
location;  the  same  being  then  unoccupied 
public  mineral  lands  of  the  United  States, 
and  subject  to  location.  Defendants,  further 
answering,  aver,  that  on  or  about  the  13tb 
day  of  April,  1888,  the  said  persons  relo- 
cating the  said  Comet  lode  discovered  (m« 
thereon,  and  commenced  extracting  the  same, 
and  that  after  such  discovery  said  plaintiff 
reorganized,  and  resumed  the  prosecution  of 
Its  application  for  patent,  and  without  the 
knowledge  of  defendants  or  their  grantors, 
and  'v^ithout  posting  or  publishing  any  othet 
or  further  notice  of  application  for  patent, 
procured  the  said  register  and  receiver  to 
sell  said  Comet  mining  daim  to  plaintiff, 
and  to  Issue  a  c^tlficate  of  purchase  thereof; 
and  in  order  to  induce  the  said  register  and 
receiver  to  accept  payment  and  Issue  said 
certificate  of  piu-chose,  and  for  the  purpose 
of  inducing  the  government  of  the  United 
States  to  sdl  and  patent  said  mining  daim 
to  plaintiff,  procured,  and  caused  to  be  pre- 
sented to  and  filed  in  the  office  of  said  regis- 
ter «nd  receiver  of  the  United  States  land 


office,  false  and  fraudulent  affidavits  and  tes- 
timony showing  and  tending  to  show  tbat 
the  annual  labor  and  Improvements  had  been 
made  by  plaintiff  upon  the  said  Comet  min- 
ing claim  and  location  between  the  date  of  lo- 
cation, to  wit,  1872,  and  the  date  of  such 
proof  and  certificate  of  purchase;  said  plain- 
tiff well  knowing  that  sold  affidavits  and 
proofs  were  false  and  fraudulent,  and  well 
knowing  that  said  plaintiff  had  abandoned 
said  location,  and  had  failed  and  neglected 

to  do  the  nnnnnl   labor  or   make  the  annTml 

improvements  upon  the  said  Ipcatlon  for  or 
during  the  years  from  1879  to  1887,  inclusive, 
and  each  of  them."  The  defendants  aver 
that  the  Comet  location  is  a  relocation  of  the 
Dorrence  mine,  and  Is  shown  by  cuts  and  ex- 
cavations on  the  ground;  that  the  Phoenix 
ledge  located  by  the  grantors  of  the  defend- 
ants is  within  the  surface  ground  described 
In  the  patent  to  the  plaintiff,— but  deny  that 
It  Is  the  ledge  located  by  the  plalntlfTs  gran- 
tors, and  is  not  the  ledge  applied  for  by  the 
plaintiff,  and  Its  top  or  apex  Is  more  than 
300  feet  from  the  center  of  the  Comet  ledge. 
And  they  aver  that  the  Comet  ledge,  mi  Its 
horizontal  course  and  on  its  strike,  crosses 
the  east  side  line  of  the  plaintifTs  location 
and  claim,  as  described  In  Its  patent,  at  a 
point  650  feet  from  the  northerly  end  of  the 
Phoenix  ledge  of  the  defendants. 

The  defendants  plead  the  statute  of  limita- 
tion and  title  by  prescription,  and  aver  that, 
they  halving  expended  |0,000  In  labor  and 
improvements  on  the  ground,  to  the  knowl- 
edge of  the  plaintiff,  the  plaintiff  is  now 
estopped  to  assert  his  title.  The  plaintiff  de- 
murred to  this  answer  on  the  ground  that  the 
facts  therein  stated  did  not  constitute  a  de- 
fense to  the  action,  and  asked  for  judgment 
on  the  pleadings,  on  the  ground  that  the  an- 
swer admitted  the  ownership  of  the  plaintiff 
to  the  ground  in  controversy  by  its  patent, 
and  that  the  defendants  were  not  in  a  posi- 
tion to  attack  said  patent,  they  not  having 
connected  themselves  with  the  government 
title.  The  district  court  sustained  the  mo- 
tion, and  judgment  was  entered  In  favor  of 
the  plaintiff,  without  damages,  and  this  ap- 
peal Is  from  the  judgement 

There  Is  no  dispute  as  to  the  soffldency  of 
the  location  of  the  Comet  ledge  in  1872. 
There  is  no  controversy  as  to  the  proceed- 
ings taken  to  procure  the  patent,  from  the 
time  of  making  the  application  up  to  and  in- 
duding  the  publication  of  the  notice  of  such 
application.  But  the  appellants  contend  that 
by  reason  of  the  fact  that  the  respondent 
allowed  such  a  length  of  time  to  elapse  be- 
tween the  expiration  of  the  publIcati<Hi  of 
application  for  patent  and  the  final  proof 
and  payment  for  the  land,  coupled  with  the 
fact  that  the  plaintiff  failed  and  neglected  to 
do  the  assessment  work  or  make  Improve- 
ments In  each  year  as  required  by  act  of  con- 
gress, forfeited  whatever  rights  It  had  to  the 
ground  in  dispute;  and  the  defendants'  gran- 
tors having  entered  unea  the  ground  in  1887. 
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nud  relooatccl  the  same,  they  are  In  a  i)osI- 
tlou  to  uttiick  said  patent,  and  have  the  same 
set  asldo.  as  being  absolutely  void.  It  is  ad- 
mitted by  the  answer  that  all  of  the  defend- 
ants' works,  and  the  top  or  apex  of  the 
Phocnts  ledge  at  the  point  of  discovery,  ore 
within  the  surface  boundaries  of  the  Comet 
patented  ground.  In  the  year  1866,  and  as 
amended  in  1872,  congress,  by  statute,  con- 
ferred upon  citizens  of  the  United  States, 
and  those  who  had  declared  their  intentions 
to  become  such,  the  right  to  locate  and  hold 
mining  claims,  so  long  as  they  complied  with 
the  acts  of  congress  an.d  the  local  rules  and 
re-gulations  of  the  miners  in  the  mining  dis- 
trict. These  statutes  gave  to  the  locators 
the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  Included  within  the 
lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  ai>ex  of  which  lies  inside  of 
the  siurface  Unes,'  extended  downward  verti- 
cally, although  such  veliqi,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular,  in 
their  course  downward,  as  to  extend  outsid» 
the  vertical  side  lines  of  such  surface  lo- 
cation. Rev.  St  U.  S.  i  2322.  This  pos- 
sessory right  often  is  of  great  value,  and 
may  be  sold,  transferred,  or  jnortgagcd.  The 
locator  has  the  right  to  explore  and  extract 
the  minerals  therefrom  without  being  re- 
quired to  purchase  the  government  title 
thereto.  He  is  not  compelled  to  do  so.  Un- 
der bis  possessory  right,  he  can  hold  as 
.igainst  everybody  except  the  government  of 
the  United  States.  Forbes  v.  Gracey,  »4  U. 
S.  766.  The  public  mineral  land  is  at  the 
disposal  of  the  federal  government;  and  al- 
though individuals  may  locate  and  acquire  a 
possessory  right  to  enter  upon  the  luoccu- 
pied  mineral  lands,  and  extract  the  valuable 
ores  and  minerals  -therefrom,  yet  all  such 
rights  BO  acquired  are  subject  to  the  para- 
mount title  of  the  government  Congress  has 
provided  that  the  locator  or  his  grantors 
may  purchase  the  mineral  land,  and  has  pre- 
scribed the  terms  and  conditions  upon  which 
the  government  title  may  be  acquired.  Con- 
gress has  also  created  a  branch  of  the  execu- 
tive department  of  the  government,  before 
which  all  matters  pertaining  to  the  issuance 
of  patents  to  mining  claims  are  heard  and 
determined.  The  land  department  of  the 
government  is  a  special  tribunal  created  for 
the  purpose  of  hearing  and  determining  the 
rights  of  parties  to  purchase  land,  and,  with- 
in the  scope  of  Its  Jurisdiction,  its  adjudica- 
tions are  final  and  conclusive.  Smelting  Co. 
V.  Kemp,  104  U.  S.  639;  Wight  v.  Dubois,  21 
Fed.  693;  Ferry  v.  Street,  (Utah,)  11  Pac 
576;  Jeffords  v.  Hine,  (Ariz.)  Id.  352;  John- 
son V.  Towsley,  13  Wall.  80;  Talbott  v.  King, 
(Mont.)  9  Pac.  434.  In  the  case  of  Steel  v. 
Refining  Co.,  106  U.  S.  430.  1  Sup.  Ct  389, 
Mr.  Justice  Field,  speaking  for  the  court 
said:  "We  have  so  often  had  occasion  to 
speak  of  the  land  department,  the  object  of 
its  creation,  and  the  powers  it  possessed  in 
v,35P.no.2— 7 


the  alienation  by  patent  of  portions  of  the 
public  lands,  that  it  creates  an  unpleasant 
surprise  to  find  that  counsel,  in  discussing  the 
eSect  to  be  given  to  the  action  of  that  de- 
partment overlook  our  decisions  on  the  sul)- 
Ject  That  department,  as  we  have  repeated- 
ly said,  was  establisbed  to  supervise  the  va- 
rious proceedings  whereby  a  conveyance  of 
the  title  from  the  United  States  to  a  portion 
of  the  public  domain  is  obtained,  and  to  see 
that  the  requirements  of  difTerent  acts  of 
congress  are  fully  complied  with.  Necessari- 
ly, therefore,  it  must  consider  and  pass  upon 
the  qualifications  of  the  applicant,  the  acts 
he  has  performed  to  secure  the  title,  the 
nature  of  the  land,  and  whether  it  is  of  the 
class  which  Is  open  to  sale.  Its  Judgment  up- 
on these  matters  is  that  of  a  special  tribunal, 
and  is  unassailable  except  by  direct  proceed- 
ings for  its  annulment  or  limitation."  (juin- 
by  V.  Conlan,  1(H  U.  8.  426;  Moore  v.  Rob- 
bins,  96  U.  S.  532;  Sbepley  v.  Cowan.  91  U. 
S.  340;  Marquez  v.  Frlsble,  101  U.  S.  476; 
Beard  v.  Federy,  3  WalL  491;  French  v. 
Fyan,  93  U.  S.  170. 

It  is  insisted  on  the  part  of  appellants  that 
they  having  alleged  in  their  answer  that  the 
plaintiff  committed  a  fraud  on  the  defend- 
ants, by  reason  of  false  affidavits  having 
been  submitted  to  the  register  and  receiver 
of  the  United  States  land  office  to  establish  - 
the  fact  that  the  assessment  work  had  been 
done  on  the  dalm  in  each  year  as  required 
by  the  mining  laws,  when  In  fact  it  bad  not, 
it  is  a  direct  attack,  as  to  the  validity  of  the 
patent,  and  constitutes  a  good  defense  in 
equity  to  the  plaintiff's  action;  and  their 
counsel  contends  that  under  the  pleadings  in 
this  case  the  court  can  go  behind  the  patent 
and  inquire  into  the  regularity  of  the  pro- 
ceedings, the  sufficiency  and  character  of  the 
evidence  submitted  on  said  application  for  a 
patent  and  that  the  defendants  should  be 
permitted  to  Introduce  testimony  before  the 
coturt  to  contradict  the  statements  set  forth 
in  the  affidavits,  the  sufficiency  of  wl;ich  has 
already  been  passed  upon  by  the  register  and 
receiver  before  Issuing  the  final  certificate  or 
receipt  for  money  received  in  payment  for 
the  land.  Under  our  system  of  practice, 
equitable  defenses  of  this  nature,  as  well  as 
defenses  at  law,  may  be  interposed  in  an  ac- 
tion of  ejectment  The  answer,  when  pre- 
senting them,  is  in  its  nature  a  bill  in  equity, 
and  must  contain  all  its  essential  allegations. 
It  must  disclose  a  case  which,  if  established, 
will  Justify  a  decree  adjudging  that  the  title 
be  transferred  to  the  defendants,  or  enjoin- 
ing the  further  prosecution  of  the  action. 
There  are  cases,  and  quite  a  number  of  them, 
where  courts. of  law,  as  well  as  In  equity, 
have  permitted  litigants  to  go  behind  the 
patent  and  inquire  Into  the  proceedings  haa 
before  the  land  department.  In  such  cases 
the  party  attempting  to  impeach  the  patent 
must  show  that  he  has  a  title  to  the  prem- 
ises, or  such  an  Interest  therein,  in  subordi- 
nation to  the  title,  wherever  it  ^may  lie,  as 
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will  anthorlee  him  to  call  the  true  title  to  his 
aid,  or  where  the  United  States  or  a  state 
had  Issued  their  patents  to  lands  over  or  to 
•which  they  had  no  control  or  title  at  the  date 
of  the  Issuance  of  the  patents,  by  reason  of 
the  fact  that  the  law  did  not  authorize  the 
selling  of  the  lands,  or' that  they  had  been 
reserved  from  sale,  or  had  been  prevlotisly 
transfei-red  to  others,  as  where  swamp  and 
overflowed  lands  were  donated  to  the  state 
by  the  act  of  congress,  a  patent  issued  there- 
after by  the  United  States  Is  void.  Why? 
Because  the  government  has  been  divested 
of  the  title  thereto.  Railroad  Co.  v.  Mc- 
Cusker,  67  Cal.  67,  7  Pac.  122;  Kile  v.  Tubbs, 
50  Cal.  191;  Hermocllla  v.  Hubbell,  89  Cal. 
5,  26  Pac.  611.  A  United  States  patent  for 
land  Included  within  the  limits  of  a  Mexican 
grant  Is  void,  the  government  having  no 
title.  Carr  v.  Qulgly,  57  Cal.  894;  NewhaU 
V.  Sanger,  92  U.  S.  761.  Where  the  state  of 
California  Issued  Its  patent  for  land  once  the 
bed  of  a  navigable  stream,  but  which  had 
never  been  acquired  as  swamp  and  over 
flowed  land  from  the  United  States,  the  pat- 
ent was  held  to  be  void.  Edwards  v.  Rol- 
ley,  (Cal.)  31  Pac  267.  In  estabUshing  the 
facts  as  set  forth  In  the  above  or  similar 
cases,  the  proceedings  of  the  land  depart- 
ment upon  matters  properly  before  it  are  not 
called  in  question,  but  its  authority  to  act  at 
all  is  denied,  by  reason  of  the  fact  that  the 
government  or  the  state  had  no  title  to  con- 
vey. Smelting  Co.  v.  Kemp,  snpra.  ITiere 
is  no  such  question  involved  in  this  case.  It 
Is  admitted  by  the  answer  that  the  land  was 
open  to  sale;  that  the  paramount. title  was 
In  the  United  States,  and  that  such  title  was 
transferred  by  the  government  to  the  plain- 
tiff In  the  month  of  March,  1888;  and  that 
the  plaintiff  is  now  the  owner  of  the  legal 
title  to  the  premises  in  controversy.  It  does 
not  appear  from  the  answer  that  the  defend- 
ants have  attempted,  or  ever  will  attempt, 
to  connect  themselves  with  the  government 
title;  nor  are  there  any  averments  In  their 
pleadings  that  would  Justify  a  court  In  hold- 
ing that  the  plaintiff  Is  trustee  for  them,  and 
that  the  legal  title  must  be  transferred  to 
them  by  the  plaintiff;  nor  can  we,  under  the 
pleadings,  enjoin  the  prosecution  of  the  ac- 
tion. The  mere  occupation  of  the  defend- 
ants Is  worthless,  when  opposed  to  the  gov- 
ernment title. 

In  the  case  of  Courchalne  v.  Mining  Co., 
4  Nev.  374;  Lewis,  J.,  speaking  for  the  court, 
said:  "The  public  land  is  absolutely  at  the 
disposal  of  the  federal  government.  Al- 
though Individuals  may  settle  upon  and  oc- 
cupy portions  of  it,  no  title  is  acquired  there- 
by which  will  be  available  agftinst  the  para- 
mount right  of  the  government.  As  be- 
tween each  other,  settlers  may  acquire  rights 
which  the  courts  will  maintain  and  enforce. 
Tims,  the  first  possessor  is  always  deemed 
to  have  the  best  right,  and  by  establishing 
priority  of  possession  he  is  allowed  to  re- 
cover in  ejectment,  and  in  fact  he  is  treated 


as  the  absolute  owner  of  the  land  occupied 
by  him.  But  all  rights  so  acquired  are  sub- 
ject to  the  paramount  title  of  the  govern- 
ment Occupation  and  prlwity  of  posses- 
sion are  utterly  worthless,  when  opposed  to 
a  title  or  right  of  possession  expressly  con- 
ferred by  the  prc^jcr  federal  authorities.  As 
between  persons  none  of  whom  claim  title 
from  the  government,  nor  can  show  a  right 
of  jKwsession  recognized  by  It,  priority  of 
possession  must  prevail.  When,  ho'wever, 
the  government  has  declared,  or  by  Its  prop- 
er tribunals  decided,  that  a  particalar  pei^ 
son  is  entitled  to  the  possession,  sucb  dec- 
laration or  decision,  In  the  absence  of  fraud, 
Is  high  evidence  of  his  right  to  sucb  pos- 
session; certainly,  superiw  to  that  which  is 
acquired  simply  by  priority  of  possession  un- 
accompanied with  any  recognition  fronn  ibe 
government."  Prisbie  v.  Whitney,  9  Wall. 
194;  The  Yosemlte  Valley  Case,  15  Wall.  SC.; 
Shepley  v.  Cowan,  91  U.  S.  331;  Oalcsmith 
T.  Johnston,  92  U«S.  346. 
•  Courts  have  imiversally  held  that,  afttr 
land  Is  <Mice  offered  for  sale  by  the  govon- 
ment,  the  party  who  takes  the  Initiatory  step 
in  such  cases.  If  followed  up  to  patent,  is 
deemed  to  have  acquired  the  better  right  as 
against  others  to  the  premises,  for  the  rea- 
son that  when  the  patent  Issues  it  r^ates 
back  to  the  date  of  the  initiatory  act,  and 
cuts  off  all  intervening  claims.  Eureka  Con. 
Min.  Co.  V.  Richmond  Min.  Co.,  4  Sawy.  317; 
Shepley  v.  Cowan,  91  U.  S.  337;  Talbott  v. 
King,  (Mont.)  9  Pac.  439;  Deffeback  v. 
HawkSk  115  U.  S.  400,  6  Sup.  Ct.  95.  The 
rule  which  prohibits  courts  from  going  be- 
hind the  patents,  and  Inquiring  into  the  pro- 
ceedings had  before  the  land  department, 
when  the  controversy  Is  between  the  holder 
of  the  legal  title  and  a  party  claiming  by 
occupation  only,  is  derived  from  the  provi- 
sions of  the  statutes  of  the  United  States, 
which  prescribes  the  filing  of  adverse  dalm!^ 
Where  a  statute  prescribes  one  way  in  which 
a  thing  shall  be  done,  it  precludes  every  oth- 
er. The  plaihtiff  having  made  application 
for  a  patent  to  the  Comet  mining  claim,  the 
defendants,  claiming  to  have  relocated  a  por- 
tion of  the  ground,  had  but  one  method  ojion 
to  them  to  protect  their  int«*est.  If  they  had 
any,  and  have  their  rights  determined.  Tlie 
statute,  after  limiting  the  time  within  whioh 
an  adverse  claim  may  be  filed,  provides: 
"Thweafter  no  objections  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard, 
except  It  be  shown  that  the  applica-nt  has 
failed  to  comply  with  the  terms  of  this  chap- 
ter." Section  2325,  Uev.  St  U.  S.  Prom 
the  date  of  filing  of  the  application  for  a  pat- 
ent by  the  plaintiff  to  the  land  in  dispute, 
it  ceased  to  belong  to  the  public  domain. 
No  other  claim  to  the  same  land  could  be 
asserted,  except  in  the  manner  pointed  out 
by  the  statute.  We  do  not  understand  de- 
fendants to  deny  but  what  the  plaintiff  and 
its  grantors  complied  with  the  mining  laws, 
local  rules,  regulations,  and  customs  of  the 
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miners  within  the  district  from  the  date  of 
locatloD  of  the  Comet  ledge  and  claim  until 
and  including  the  date  of  the  expiration  of 
the  publication  of  the  notice  of  application 
fur  its  patent;  but  what  fhey  do  claim  is 
that  &tter  such  publication  had  been  com- 
pleted the  plaintiff  abandoned  the  claim,  and 
failed  to  do  the  assessment  work,  until  18S8, 
when  it  resumed  work,  and,  without  giving 
any  further  or  additional  notice  of  its  in- 
tentions, applied  at  the  United  States  land 
office,  made  proof  of  having  done  the  assess- 
ment work,  by  means  of  false  affidavits,  paid 
five  dollars  an  acre  for  the  land,  received 
the  receiver's  receipt,  and  upon  such  proof 
and  receipt  the  patent  was  Issued.  And  the 
defendants  claim  that  after  said  abandon- 
ment, and  before  said  proof  and  payment, 
their  grantors  entered  upon  and  relocated  a 
portion  of  said  surface  location  of  the  Comet 
claim.  The  proceedings  on  application  tor 
a  patent  to  land,  before  the  land  depart- 
ment, from  the  initiatory  step  until  the  issu- 
ance of  the  patent,  are  ex  parte,  unless  an 
adverse  claim  be  filed;  and  if  an  adverse 
elnim  is  filed,  in  mineral  applications,  it  is 
referred  to  the  courts,  and  in  all  other  cases 
tbey  are  heard  and  determined  in  the  land 
department  But  we  know  of  no  law,  rule, 
or  regulation  of  the  land  department  that 
requires  of  a  party  applying  for  a  patent 
to  mineral  land  to  give  or  publish  any  addi- 
tional notice  after  the  expiration  of  the  60- 
days  publication.  After  such  publication 
the  applicant  can  make  what  is  termed  his 
"final  proof,"  which  consists  of  the  affida- 
vit of  the  publisher  or  manager  of  the  iw.per 
that  the  notice  had  been  published  therein 
for  60  days;  of  the  applicant  himself,  or  his 
aseut,  that  the  plat  and  notice  remained 
posted  upon  the  claim  during  the  period  of 
publication;  of  two  disinterested  persons, 
that  the  $100  worth  of  labor  or  improve- 
ments were  performed  or  made  on  the  claim 
during  the  year  in  which  the  &ned  proof  was 
made.  If  no  adverse  claim  was  filed  prior 
to  this  proof  submitted  to  the  register  and 
receiver,  it  shall  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent  upon  the  pay- 
ment to  the  proper  officers  of  five  dollars  per 
acre,  and  that  no  adverse  claim  exists.  By 
Act  Cong.  March  3,  1849,  (Rev.  St  i  441,)  the 
secretary  of  the  interior  was  charged  with 
the  supervision  of  public  business  relating  to 
the  following  subjects:  "Second.  The  pub- 
lic lands  including  mines."  By  section  453, 
the  office  of  commissioner  of  the  land  depart- 
ment was  created,  and  that  officer  was  to 
perform  his  duties  tmder  the  dbrection  of  the 
secretary  of  the  interior,  and,  as  hereinbefore 
stated,  that  department  being  vested  with 
the  supervision  and  sale  of  the  mineral  land, 
the  decisions  and  rulings  of  the  officers  of 
the  land  department  made  within  the  scope 
of  their  authority,  on  questions  of  fact  are 
conclusive  everywhere;  and  when  a  party 
relies  upon  a  relocation  made  subsequent  to 
publicatiou,  and  prior  to  final  proof  and  pay- 


ment, the  only  course  for  him  to  pursue  !> 
by  presenting  his  grievance  in  the  shape  of 
a  protest,  setting  forth  the  fact  that  the  ap- 
plicant for  the  patent  had  not  complied  with 
the  law,  by  reason  of  its  failure  to  do  the 
assessment  work  or  make  the  improvements, 
which  protest  should  be  filed  in  the  lanil 
office,  and  a  hearing  demanded,  which  would 
be  granted,  as  was  said  by  Acting  Commis- 
sioner Holcomb  in  the  appeal  cose  of  Wheel- 
er V.  Sanger,  (under  date  of  October  21, 1880,) 
Sickels,  Mln.  Dec.,  at  page  275:  "I  am  also 
of  the  opinion  that  ail  adverse  claims,  from 
whatever  soturce  derived,  should  be  present- 
ed in  the  manner  prescribed  by  law,  and 
during  the  period  of  publication  of  notice  of 
application  for  patent,  with  a  single  excep- 
tion, to  wit:  Should  the  abandonment  oc- 
cur subsequent  to  such  publication,  and  prior 
to  entry  and  payment,  a  case  would  be  pre- 
sented by  which  the  executive  department 
would  be  compelled  to  take  Jurisdiction,  be- 
cause the  law,  under  that  state  of  facts,  al- 
lows the  abandoned  groimd  to  be  again  lo- 
cated by  any  qualified  person  in  the  same 
manner  as  if  no  location  of  the  same  bad 
ever  been,  and  makes  no  provision  for  the 
determination  elsewhere  of  any  question  or 
controversy  arising  out  of  this  class  of  con- 
flicting claims."  This  Instruction  was  giv- 
en to  the  local  land  office  in  1880,  and  the 
same  has  been  followed  and  approved  in  the 
following  cases,  and  by  the  following  offi- 
cers: Bodie  Tunnel  &  Mlu.  Co.  v.  Bechtel 
Consol.  Min.  Co.,  1  Dec.  Dep.  Int.  599,— let- 
ter of  Secretary  Kirkwood  to '  Commissioner 
McFarland,  (December  12,  1881,)  in  which  he 
says:  "I  desire  to  say  that,  while  I  am  of 
the  opinion  that  controversies  between  ad- 
verse mining  claimants  cannot  be  heard  and 
determined  before  this  department,  I  am 
nevertheless  of  the  opinion  that  where,  un- 
der the  last  clause  of  section  2325,  third 
parties  present  evidence  by  affidavits,  etc.,  to 
show  that  an  applicant  has  failed  to  comply 
with  the  mining  statutes,  if  the  evidence  is 
of  such  character  as  to  entitle  it  to  credit 
and  if  the  allegations  are  such  as,  if  proven 
in  regular  proceedings,  would  show  that  the 
law  has  not  been  complied  with,  that  pat- 
ent under  the  law  ought  not  to  be  issued, 
or  that  you  have  no  Jurisdiction  to  issue  the 
patent,  then  it  is  your  duty  to  order  an  in- 
vestigation as  between  the  government  and 
the  applicant  as  in  similar  cases  of  agri- 
cultural entries."  .  Secretary  Vllaa  to  Com- 
missioner Stockslager,  (January  25, 1SS9,)  in 
the  case  of  Bright  v.  Mining  Co.,  8  Dec. 
Dep.  Int.  122.  Secretary  Noble  to  the  com- 
missioner of- the  general  land  office,  (Novem- 
ber 4,  1889,)  Tangerman  v.  Mining  Co.,  9 
Dec.  Dep.  Int  538.  And  by  the  same  sec- 
retary to  the  same  officer  in  the  case  of 
Sweeney  v.  Wilson,  under  date  of  February 
13,  1890,  in  which  the  land  department  cau- 
celed  an  application  for  a  patent  on  the 
groimd  that  the  applicant  had  not  complied  r 
with  the  law.    10  Dec.  Dep.  lut  157.    First  !C 
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Assistant  Seerotnry  Chandler  to  the  commis- 
sioner of  the  Rcueral  land  office,  under  date 
of  May  2,  1890,  In  the  case  of  Mining  Co. 
T.  Gage,  In  which  the  secretary  orders  a 
bearing  to  determine  as  to  whether  the 
ground  in  controversy  was  subject  to  relo- 
cation pending  adverse  proceedings  and  ap- 
plication for  patent  10  Dec.  Dep.  Int.  534. 
Nichols  V,  Becker,  11  Dec.  Dep.  Int  8.  Copp, 
Min.  Lands,  S15.  BeUwitber  Lode,  Id.  133. 
In  the  case  of  St  Lawrence  Min.  Co.  t.  Al- 
bion Min.  Co.,  10  Copp,  Landowner, '51,  Com- 
missioner McFarland,  writing  to  the  register 
and  receive  of  the  land  office  at  Elureka, 
said:  "The  protest  of  the.  Richmond  Min- 
ing Company  Is  deemed  sufficient  to  authorize 
a  hearing  to  ascertain  whether  or  not  the  sur- 
vey of  the  Albion,  No.  1,  corresponds  with 
the  location  of  the  claim,  and  the  only  ques- 
tion to  be  considered  is  whether  such  a  hear- 
ing should  be  ordered  while  action  on  the 
application  for  patent  Is  suspended  on  ac- 
count of  the  suit  pending  In  court  on  the 
adverse  claim.  The  subject-matter  of  the 
protest  appears  not  to  be  in  any  way  in- 
volved in  the  suit,  and  it  relates  solely  to 
questions  of  noncompliance  with  the  law 
by  the  applicant  in  his  proceedings  for  pat- 
ent If  the  protest  Is  true,  a  portion  of  the 
land  was  not  subject  to  the  application  for 
patent,  and  that  Is  a  question  for  this  of- 
fice, and  It  can  be  Investigated  and  deter- 
mined without  regard  to  the  pending  suit. 
The  proceedings  which  are  required  by  law 
to  be  suspended  are  those  relating  to  the  pat- 
enting of  the  claim,  and  this  office  is  not 
barred  by  the  filing  of  an  adverse  claim  from 
investigating  the  collateral  fact  as  to  wheth- 
er the  application  embraces  land  not  subject 
to  the  same.  Such  action  has  no  tendency 
to  advance  the  application  for  patent,  nor 
to  Interfere  in  any  way  with  the  matters 
properly  referred  to  the  court  You  will 
accordingly  order  a  bearing  to  determine  tne 
truth  or  falsity  of  the  allegations  In  the  Rich- 
mond Mining  Company's  protest" 

Section  2450,  Rev.  St  U.  S.,  creates  the 
board  of  equitable  adjudication,  consisting  of 
the  secretary  of  the  interior,  the  attorney 
general,  and  the  commissioner  of  the  general 
land  office,  who  are  authorized  to  decide,  up- 
on principles  of  equity  and  Justice  as  recog- 
nized in  courts  of  equity,  and  In  accordance 
with  rcgulaticms  to  be  settled  by  the  secretary 
of  the  interior,  all  cases  of  suspended  entries 
of  public  lands,  and  to  adjudge  in  what  cases 
patents  shall  issue  upon  the  same.  Section 
2450  provides:  "Where  patents  have  been 
already  issued  on  entries  which  are  confirm- 
ed by  the  officers  who  are  constituted  the 
board  of  adjudication,  the  commissioner  of 
the  general  land  office,  upon  the  canceling  of 
the  outstanding  patent.  Is  authorized  to  Issue 
a  new  patent  on  such  confirmation,  to  the 
person  who  made  the  entry,  his  heirs  or  as- 
signs." In  the  case  of  Omaha  Quartz  Mine, 
Ion  appeal.)  Copp,  Min.  Lands,  108,  and  the 
letter    of    Commissioner    McFarland    to   the 


register  &nd  receiver  at  Central  City,  Colo., 
Id.  317,  protests  were  filed  against  the  issu- 
ance of  patents  on  the  ground  that  the  no- 
tices were  not  published  In  the  newspapers 
nearest  the  mines,  and  the  law  bad  not  been 
complied  with.  In  each  case  it  was  held 
that  the  questions  were  such  as  called  for 
the  Interposition  of  the  board  of  equitable 
adjudication.  For  any  causes  existing  prior 
to  the  date  of  an  application  for  a  patent  the 
party  claiming  any  rights  adverse  to  the  ap- 
plicant must  file  his  adverse  claim  before  the 
OO^ays  publication  expires,  and  within  30 
days  thereafter  he  shall  commence  his  pro- 
ceedings In  a  court  of  competent  Juirlsdictioa 
for  the  recovery  of  the  daim.  But  for  fail- 
ure to  comply  with  the  law,  such  as  failure 
to  post  or  publish  the  notice  or  do  the  as- 
sessment work  as  required  by  law,  it  then 
becomes  a  controversy  between  the  United 
States  and  the  applicant  only,  the  question 
being  as  to  compliance  on  their  part  with  the 
prerequisite  conditions  of  the  law.  Petit  v. 
Mining  Co.,  9  Dec.  Dep.  Int  565.  And  be 
who  has  acquired  any  rights  after  the  appli- 
cation for  patent  has  been  made  must  apply 
to  the  land  department  for  a  protection  of 
the  same.  From  the  averments  In  the  an- 
swer, the  defendants  were  In  a  position  to 
file  a  protest  in  the  United  States  land  office 
at  Carson  City  after  they  had  located  the 
Phoenix  claim,  and  before  the  plaintiff  had 
offered  Its  final  proof  and  payment  They 
allege  that  their  grantors  entered  upon  and 
Ideated  the  claim  in  the  month  of  January. 
1887;  that  the  plaintiff  did  not  do  the  as- 
sessment work,  nor  make  any  improvements 
on  the  claim,  fi-om  1878  imtU  the  month 
of  April,  18<i8;  they  had  one  year  hi  which 
to  file  a  protest  against  the  plaintiff's  right  to 
further  prosecute  its  application  for  patent. 
If  the  allegations  contained  within  the  an- 
swer are  true,  the  defendants  had  a  right  to 
say  to  the  officers  of  the  land  departmeut 
that  the  applicant  had  not  complied  with  the 
terms  of  the  statute,  and  demand  an  investi- 
gation, and  sliow,  if  they  could,  that  the 
plaintiff  had  not  complied  with  the  law.  It 
Is  not  a  valid  excuse  for  them  to  say  that 
the  plaintiff  gave  no  additional  notice  as  to 
when  It  would  make  final  proof  and  pay- 
ment It  was  not  required  to  da  so,  and  an 
examination  of  the  files  In  the  United  States 
land  office  in  Carson  City  would  satisfy  the 
defendants  that  the  application  of  the  plain- 
tiff for  patent  was  filed  and  pending  therein. 
They  not  having  filed  their  protest  they  are 
are  not  In  a  position  to  attack  the  patent 
now.  In  Knight  ▼.  Association,  142  U.  S. 
176,  12  Sup.  Ct  258,  the  supervisory  power 
of  the  secretary  of  the  interior  over  all  mat- 
ters relating  to  the  sale  and  disposition  of 
the  public  lands,  and  the  issuing  of  patents 
thereon,  was  fully  considered,  and  numerous 
authorities  cited.  It  is  therein  declared  b.r 
Mr.  Justice  Lamar,  speaking  for  the  court, 
that  the  secretary  was  clothed  with  plenary 
authority  as  the  supervising  agent  of  the 
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goTernment  to  do  Justice  to  all  dalmants, 
and  to  preserve  the  rights  of  the  people  of 
the  United  States,  and  that  he  could  exercise 
such  supervision  by  direct  orders  or  by  re- 
view on  appp  1,  and,  in  the  absence  of  stat- 
utory directions,  prescribe  the  mode  in  which 
It  could  be  exercised  by  such  rules  and  regu- 
lations as  he  might  adopt  In  the  case  of 
Doe  V.  Mining  Ck>.,  M,  Fed.  940,  an  attempt 
was  made  to  go  behind  the  patent,  and 
show  that  the  end  lines  of  the  Silver  King 
location  were  not  paralleL  Judge  Ross,  in 
passing  upon  this  question  said:  "If  the 
rights  conferred  by  the  patent  can  be  defeat- 
ed by  showing  a  want  of  parallelism  of  the 
end  lines  In  the  original  location,  It  is  difficult 
to  understand  why  the  patent  may  not  like- 
wise be  defeated  by  showing  that  the  original 
location  was  void  because  its  boundaries  were 
not  properly  marlied  upon  the  ground,  or 
because  no  vein,  lode,  or  ledge  was  discov- 
ered within  them,  or  because  the  statutory 
requirement  in  respect  to  the  posting  of  the 
notice  of  location  was  not  complied  with,  or 
because  of  an  omission  on  the  part  of  the  lo- 
cator to  comply  with  any  other  provision 
of  the  statute  regarding  the  location  of  such 
lode  claims.  All  such  matters  I  understand 
to  be  absolutely  concluded  by  the  patent,  so 
long  as  it  stands  unrevoked.  If  questions 
relating  to  the  boundaries  of  the  location; 
the  marking  of  them;  the  discovery  of  a 
vein,  lode,  or  ledge  within  them;  the  posting 
of  the  required  notice,  etc.,— are  open  to  con- 
testation after  the  Issuance  of  a  patent  for 
the  claim,  as  before,  the  Issuance  of  such  an 
Instrument  would  be  a  vain  act,  and  would 
wholly  fall  to  secure  to  the  patentee  the 
rights  and  privileges  designed  by  the  law  au- 
thorizing its  Issue.  The  very  purpose  of  the 
patent  is  to  do  away  with  the  necessity  of 
going  back  to  the  facts  upon  which  it  is 
based.  Authorities  to  this  effect,  in  both 
federal  and  state  courts,  are  so  numerous  as 
to  render  It,  I  think,  unnecessary  to  cite 
them."  In  Smelting  Co.  v.  Kemp,  104  U.  S. 
(S39,  on  the  trial  of  the  case  the  plaintiff  in- 
troduced the  patent  and  its  record  title,  and 
rested  its  case.  The  court  permitted  the  de- 
fendant to  Introduce  In  evidence  a  certified 
copy  of  the  record  of  proceedings  In  the  gen- 
eral land  office  at  Washington,  upon  which 
Starr  obtained  his  patent  "The  plaintiff  ol}- 
Jected  to'  the  Introduction  of  the  paper  on 
the  ground  that  it  could  only  snow,  or  tend 
to  show,  the  regularity  or  irregularity  of  the 
proceedings  before  the  executive  department 
iu  obtaining  the  patent  or  the  validity  or  In- 
validity of  the  possessory  title  or  pre-emption 
right  upon  which  the  patent  was  founded, 
and  that  no  evidence  could  be  introduced  to 
Impunch  the  patent  or  attack  it  collaterally, 
or  in  any  way  affect  it  in  the  action."  In 
pusHltit;  upon  tiiis  ruling.  Justice  Field,  spenk- 
iii;:  for  II  mnjority  of  the  court,  after  holding 
iliiit  ilie  DctiuuM  or  decisions  of  the  otUcei-s 
of  tliL-  luud  department  could  not  be  assailed, 


at  page  841,  said:  "It  Is  tUa.pnasaailaUa 
character  which  iiyeeWo  it  :'['Uie.pa't«n)}.'lis 
chief.  Indeed  its  only,'  value,  as  a  means  of 
quieting  its  possessor  in  the  enjoyment  of  the 
land  It  embraces.  If  Intruders  upon  them 
could  compel  him.  tn  every  suit  for  posses- 
sion, to  establish  the  validity  of  the  action 
of  the  land  department  and  correctness  of 
its  rulings  upon  matters  submitted  to  it  the 
patent,  instead  of  being  a  means  of  peace  and 
security,  would  subject  his  rights  to  constant 
and  ruinous  litigation.  He  would  recover 
one  portion  of  bis  land.  If  the  Jury  was  satis- 
fied that  the  evidence  produced  Justified  the 
action  of  the  department  and  lose  another 
portion,  the  tiUe  whereto  rests  upon  the  same 
facts,  because  another  Jury  came  to  a  differ- 
ent conclusion.  So  his  rights  in  different 
suits  upon  the  same  patent  would  be  deter- 
mined, not  by  Its  efficacy  as  a  conveyance  of 
the  government,  but  according  to  the  fiuctuat- 
ing  prejudices  of  different  Jurymen,  or  their 
varying  capacities  to  weigh  the  evidence." 
Moore  v.  Wilkinson,  13  Cal.  478;  Beard  v. 
Federy,  S  WaU.  492.  And  at  page  Gil  of  the 
same  report  the  Judge  says:  "According  to 
the  doctrine  thus  expressed,  and  the  cases 
dted  In  its  support  (and  there  are  none  In 
conffict  with  it,)  there  can  be  no  doubt  that 
the  court  below  erred  In  admitting  the  rec- 
ord of  the  proceedings  upon  which  the  patent 
was  issued,  in  order  to  Impeach  its  validity. 
The  Judgment  of  the  department  upon  their 
sufficiency  was  not  as  olready  stated,  open  to 
contestation.  If,  in  issiUng  a  patent  its  offi- 
cers took  mistaken  views  of  the  law,  or  drew 
erroneous  conclusions  from  the  evidence,  or 
acted  from  Imperfect  views  of  their  duty, 
or  even  from  cwrupt  motives,  a  court  of  law 
can  afford  no  remedy  to  a  party  alleging  that 
he  is  thereby  aggrieved.  He  must  resort  to 
a  court  of  equity  for  relief,  and  even  then  his 
complaint  cannot  be  heard  unless  he  con- 
nects himself  with  the  original  source  of 
title,  so  as  to  be  able  to  aver  that  his  rights 
are  injuriously  affected  by  the  existence  of 
the  patent;  and  he  must  possess  such  equi- 
ties as  will  control  the  legal  title  in  the  plain- 
tiff's hands.  Boggs  v.  Mining  Co.,  14  Cal. 
279;  Chapman  v.  Qulnn,  56  CaL  274.  It 
.does  not  lie  in  the  mouth  of  a  stranger  to 
the  title  to  complain  of  the  acts  of  the  gov- 
ernment with  respect  to  it  If  the  govern- 
ment is  dissatisfied.  It  can,  on  its  own  ac- 
count, authorize  proceedings  to  vacate  the 
patent  or  limit  its  operations." 

Wi^ht  v.  Dubois,  21  Fed.  693,  was  a  bUl 
in  equity  to  set  aside  a  patent  to  a  mining 
clnlin.  Brewer,  J.,  on  petition  for  rehearing, 
said:  "The  government  as  the  original  own- 
er, offers  the  title  to  these  mineral  lands,  up- 
on certain  conditions,  to  whomsoever  dis- 
covers mineral.  The  amount  of  land  it  will 
convey  to  each  locator  is  limited,  and  certain 
forms  of  procedure  are  prescribed,  but  tlie 
primal  fact  Is  that  the  lands  are  ofTered  tu 
those  who  discover  the  miuerul.    In  tliis  mat- 
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'.tfp  tha^:peFHi»entre8eBil(Ie8  a  private  land- 
■fti^^i-'<fbpt'iii^^]tpii''jitf«t  to  Bell  his  lands 
apon  speclfled  conditions.  When  the  patent 
Issues,  the  title  passes  from  the  goYcmment, 
and  no  one  can  question  that  title  who  has 
not,  prior  thereto,  by  compliance  with  the 
conditions  prescribed  by  the  goyemment, 
himself  acquired  an  Interest  In  the  land.  It 
matters  not  what  wrong  the  patentee  may 
have  perpetrated  upon  the  government;  It, 
and  It  alone,  can  complain.  In  other  words, 
when  grantor  and  grantee  are  satlsQed,  a 
stranger  has  nothing  to  say."  Field  v.  ?ea- 
bury,  19  How.  830.  In  the  case  of  Steel  y. 
Iteflnlng  Co.,  106  U.  S.  453,  1  Sup.  Ct.  389, 
the  answer  charged  that  bribery  and  subor- 
nation of  perjury  were  committed  by  Starr 
in  Inducing  parties  to  make  false  affidavits 
respecting  the  claim  patented  by  the  land  de- 
jiartment.  The  perjury  consisted  In  Starr's 
nffldavlt  as  to  his  citizenship,  and  the  posses- 
sion and  working,  by  himself  or  grantors,  of 
the  claim  for  which  the  patent  was  Issued. 
That  false  and  perjured  testimony  was  used 
to  influence  the  officers  of  the  land  depart- 
ment There  was  no  allegation  of  Improper 
conduct  on  the  part  of  the  officers.  At  page 
457,»106  U.  S.,  and  page  3S9,  1  Sup.  Ct.,  the 
court,  in  passing  upon  the  question  of  fraud, 
said:  "Though  the  various  matters  of  fraud, 
perjury,  and  subornation  of  perjury,  alleged 
iis  a  defense,  are  to  be  taken  as  true  for  the 
purposes  of  this  decision,  they  are  not  to 
be  taken  as  true  for  any  other  purpose. 
AVhat  we  decide  is  that,  if  true,  they  are  not 
av.nllnble  in  this  form  of  action,  and  that 
nny  relief  against  the  patent  founded  upon 
them  muHt  be  sought  in  another  way,  and  by 
a  direct  proceeding."  See,  also,  the  opinion 
of  Justice  Hnwley  in  the  case  of  Railroad  Co. 
T.  Cannon.  4  C.  C.  A.  303,  54  Fed.  253,  and 
iinthorlties  therein  cited;  Turner  T.  Donnelly, 
70  Cal.  004,  12  Pac.  409. 
'  It  seems  to  us  that  the  above  decisions  are 
directly  in  point  on  the  question  under  con- 
sideration in  the  case  at  bar.  The  allegation 
charging  fraud  in  this  answo-  is  "that,  in  or- 
der to  induce  the  register  and  receiver  to  sell 
said  mining  claim,  and  issue  their  receipt  for 
the  payment  of  the  land,  and  to  induce  the 
government  of  the  United  States  to  sell  and 
patent  said  mining  claim  to  plaintiff,  the 
said  plalntlfT  procured,  and  caused  to  be  pro- 
cured, and  filed  in  the  office  of  the  register 
and  receiver,  false  and  fraudulent  affidavits 
and  testimony  showing,  and  tending  to  show, 
that  the  assessment  work  had  been  done  from 
the  year  1879,  to  and  including  the  year  1887, 
when  in  fact  the  plaintiff  well  knew  It  had 
not  been  done."  It  does  not  charge  any  offi- 
cer of  the  land  department  with  being  guilty 
of  fraud,  nor  that  they  colluded  or  coimlved 
with  the  plaintiff  in  any  manner  in  the  pro- 
curement of  said  patent,  and,  if  a  fraud  was 
perpetrated,  it  was  against  the  government 
Such  being  the  case,  the  United  States  is  the 
only  one  that  can  ask  to  have  the  patent  set 
aside.    The  patent  U  not  void,  admitting  that 


everything  stated  In  the  answer  be  true,— It 
Is  mwely  voidable;  and,  it  having  been  is- 
sued to  the  plaintiff,  there  can  be  no  higher 
evidence  of  titie,  and,  in  favor  of  the  validity 
and  integrity  of  such  an  instrument  we 
must  presume  that  all  antecedent  steps  neces- 
sary to  Its  Issuance  were  duly  taken.  It  being 
admitted  by  the  answer  that  the  paramount 
titie  was  in  the  United  States,  and  that  that 
title  was  transferred  to  the  plaintiff  by  the 
department  of  govemmoit  authorized  by  law 
to  transfer  Its  title  by  patent,  the  presump- 
tion is  that  the  plaintiff  Is  entiUed  to  the 
possession,  as  well  as  to  the  whole  beneficial 
interest;  and,  as  the  grantee  of  the  govern- 
ment—the plaintiff— takes  and  holds  whaterer 
Interest  therein  the  govarnment  could  grant 
subject  to  no  conditions  other  than  those  ex- 
pressed In  the  patent,  and  no  person,  com- 
pany, or  association  claiming  in  bis,  tbeir,  or 
its  own  right  any  interest  in  the  lands  can 
legally  prevent  the  patentee  from  entering, 
under  and  by  virtue  of  its  patoit  The  mere 
entry  and  claim  of  relocation  of  a  part  of  the 
Comet  claim  by  the  defendants  or  their  gran- 
tors did  not  give  them  a  vested  or  an  abso- 
lute estate  as  against  the  United  States,  nor 
one  which  the  government  might  not  Impose 
additional  duties  upon,  or  tak»  away  from 
them  entirely.  The  Kosemlte  Valley  Case,  13 
Wall.  80.  It  was  not  sufficient  for  the  d^cnd- 
ants  to  have  alleged  In  their  answer  that  the 
plaintiff  was  not  entitied  to  the  patent  The 
government  was  satisfied  with  the  proofs 
submitted  by  the  plaintiff,  and  received  its 
five  dollars  an  acre,  and  Issued  its  patoit  for 
the  land,  and  into  the  bona  fides  of  this 
transaction  no  one  but  the  government  can 
Inquire.  In  Wight  v.  Dubois,  supra.  It  is 
said:  'The  government,  as  a  landowner,  of- 
fers its  lands  for  sale  upon  certain  prescribed 
conditions,  compliance  with  which  is  a  mat- 
ter of  settlement  between  the  owner  and  pur- 
chaser alone,  and  with  which  no  stranger  to 
the  title  can  Interfere.  Publication  of  notice 
Is  process  bringing  all  adverse  claimants  Into 
court  and,  If  no  adverse  claims  are  pre- 
sented. It  is  conclusively  presumed  that  none 
exist,  and  that  no  third  parties  have  any 
rights  or  equities  in  the  land.  Thereafter, 
the  only  right  or  privilege  remaining  to  any 
third  parties  is  that  of  protest  or  objections 
ffied  with  the  land  department,  and  cogni- 
zable only  there.  If  sustained  by  the  deimrt- 
ment,  the  proceedings  had  by  the  applicant 
are  set  aside;  if  overruled,  the  protestant  or 
objector  is  without  further  right  or  remedy." 
Land  Co.  v.  Griffey,  143  U.  S.  41,  12  Sup.  Ct 
302;  Lee  v.  Johnson.  116  U.  S.  48,  6  Sap. 
Ct  249;  Sparks  v.  Pierce,  116  U.  S.  411.  6 
Sup.  Ct  102;  Gwillim  v.  Donnellan,  115  C 
S.  50,  5  Sup.  Ct  1110;  Deffeback  v.  Hawke. 
115  U.  S.  405,  6  Sup.  Ct  95;  Bohall  v.  Dilla, 
114  U.  S.  50,  5  Sup.  Ct  782;  Smelting  Go.  v. 
Kemp,  supra;  Lee  v.  Stahl,  9  Colo.  210,  11 
Paa  77;  Hamilton  v.  Mining  Co.,  33  Fed. 
565;  Chapman  v.  Quinn,  56  CaL  274. 
In  th^  answer  the  defendants  allege  tbat 
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their  graatora  relocated  a  portion  of  the 
Comet  claim  In  the  month  of  January,  1887. 
It  the  Comet  claim  waa  abandoned  at  that 
time,  the  relocation  thereof  by  the  defend- 
ants' grantors  oititled  them  to  the  exduslTe 
possession  and  use  thereof,  as  against  every- 
body except  the  United  States,  which,  prior 
to  patent,  is  the  owner  of  the  legal  title.  The 
different  statutes  providing  for  the  location 
and  pat^itlng  of  mining  claims  are  to  be 
considered  together,  and  the  laws  giving  the 
miner  certaih  rights  to  mining  claims  which 
he  baa  located  In  compliance  therewith  must 
be  construed  in  connection  with  the  adverse 
provisions  treated  of  in  several  enactments. 
The  locator's  claim  by  right  of  possession  is 
tb«  lowest  grade  of  title  Imown  to  the  min- 
ing laws.  Under  such  a  right,  the  locator 
cannot  assert  or  claim  any  title  as  against  the 
govo-nment  The  gove.:nment  merely  recog- 
nizes ilia  right  to  remain  in  possession  so 
loxig  as  he  complies  with  the  rules  and  regu- 
lations which  congress  may  prescribe.  The 
equitable  title  accrues  to  the  applicant  upon 
entry  and  purchase  at  the  United  States  land 
office.  StUl.  the  legal  title  is  in  the  govern- 
ment, and  the  applicant  may  be  deprived  of 
his  equitable  title  if  it  can  be  sliown  that  he 
has  not  complied  with  the  law;  and  tliat 
showing  must  be  made  before  tlie  officers  of 
the  land  department  l>efore  the  patent  is- 
sues. Title  In  fee  simple  is  acquired  on  de- 
livery of  patent,  evidencing  the  legal  title, 
and,  when  the  patent  is  issued,  it  relates 
back  to  the  inception  of  the  rights  of  the 
patentee,  in  so  far  as  it  may  be  necessary  to 
cat  off  intervening  rights  and  claimants.  It 
sometimes  happens,  under  the  pre-emption 
laws,  that  tbS  legal  title  may  be  in  one  per- 
son, and  a  supoior  equity  in  another.  But 
such  cannot  occur  under  the  operation  of  the 
United  States  mining  laws.  The  statute  pro- 
viding for  adverse  proceedings  in  the  land 
office  and  adverse  suits  in  the  courts,  all  le- 
gal and  equitable  adverse*  titles  and  claims 
must  be  presented  to  and  passed  upon  by 
the  courts  prior  to  the  issuance  of  the  patent, 
or  be  considered  stale  and  abandoned.  In 
the  case  of  MlUer  v.  Ohrard,  (Colo.  App.)  »3 
Pac.  69,  it  appears  from  the  facts,  as  stated 
by  the  court,  that  the  Ixmg  John  lode  was 
located  in  1883.  Sometime  thereafter  a  claim 
known  as  the  "Nwtb  Star"  was  located  in 
snch  a  manner  as  to  Include  within  its  ex- 
terior boundaries  a  portion  of  the  Long  John 
daim.  Including  the  discovery  shaft  There- 
after, the  owners  of  the  North  Star  obtain- 
ed a  patent  to  their  claim,  including  the 
ground  on  which  the  Long  Joim  discovery 
shaft  had  l>een  sunk.  The  owners  of  the 
Long  John  did  not  file  a  protest  nor  object 
to  the  issuance  of  the  patent  to  the  North 
Star  claim.  In  188S  the  Aurora  and  Blgin 
claims  were  located,  and  we  would  Infer  that 
these  locations  included  a  portion  of  the 
Long  John  location.  After  such  location,  the 
owners  of  the  Aurora  ind  Blgin  dalms  made 
application  for  a  patent,  and,  while  the  adver- 


tisement was  pending,  the  owners  of  the 
Long  John  commenced  adverse  proceedings. 
The  priority  of  the  Long  John  location  was 
conceded,  and  also  that  the  assessment  work 
had  been  done  each  and  every  year  since  its 
location;  but  it  was  ttontended,  on  the  part 
of  the  owners  of  the  Aurora  and  Elgin  lo- 
cations, that  the  fact  of  the  North  Star  claim 
having  been  located  subsequent  to  the  Long 
John,  and  the  North  Star  Comiumy  having 
secured  a  patent  to  its  location,  which  in- 
cluded the  Long  John  discovery  shaft  the 
residue  of  the  Long  John  location  reverted 
to  the  public  domain,  and  was  open  to  ex- 
ploration and  location  by  the  parties  making 
the  Aurcwa  and  Elgin  locations.  In  passing 
on  this  question,  Bissell,  P.  J.,  speaking  for 
the  court,  said:  "Ever  since  the  decision  of 
the  case  of  Gwillim  v.  Donnellan,  115  U.  S. 
45,  5  Sup.  Ct  1110,  it  has  been  the  conceded 
and  established  law  that  If  a  locator  permits 
an  adjoining  claimant  to  obtain  a  patent 
from  the  government  for  that  portion  of  his 
territory  which  includes  his  discovery  shaft, 
and  he  is  without  another  which  gives  him  a 
superior  right  as  against  the  contesting  claim- 
ant, he  must  be  adjudged  to  have  lost  title  to 
whatever  territory  is  embraced  within  the 
lines  of  Ills  claim.  That  casa  unquestionably 
decides  that,  if  the  locator  pn-mits  the  ad- 
joining occupant  to  patent  that  part  of  his 
territory,  it  is  the  equiralent  of  an  adjudica- 
tion that  he  is  without  title,  and  the  remain- 
ing part  of  his  location  reverts  to  the  condi- 
tion  of  public  lands,  and  is  open  to  location 
and  purchase  by  other  citizens  and  claim- 
ants, unless  the  locators,  in  some  legal  fash- 
ion, have  initiated  a  new  title."  Applying 
the  above  rule,  which  we  think  is  a  correct 
'one,  to  the  case  unuer  consideration.  If  the 
defendants'  grantors  did  locate  the  Phoenix 
claim  in  1887,  which  location  crossed  the 
Comet  claim  diagonally,  but  did  not  Include 
any  of  the  worldngs  on  the  Comet  location, 
but  all  of  the  workings  of  the  Phoenix 
claim  are  within  the  territorial  limits  of  the 
Comet  claim;  and  it  la  also  admitted  by  the 
answer  that  the  piaintiCT  re-entered  in  the 
month  of  April,  1888,  and  resumed  work  on 
the  Comet  claim,  made  final  proof  and  pay- 
ment for  the  land,  and  obtained  a  patent 
therefor,  including  the  workinss  of  the 
Phoenix  Company,— such  being  the  cose,  and 
the  defendants  falling  to  file  a  protest  or  in- 
terpose any  objections  to  the  resuming  of 
work,  or  the  making  of  the  final  proof  or 
payment,  by  the  plaintiff,  upon  which  Its 
patent  issued,  they  are  to  be  treated  as  hav- 
ing voluntarily  waived  whatever  rights  they 
may  have  acquired  under  their  location,  for, 
upon  the  Issuance  of  the  patent  to  the  plain- 
tiff, it  related  back  to,  and  took  effect  as  of, 
the  date  of  the  original  location.  The  Eureka 
Case,  4  Sawy.  317;  Lee  v.  Stahl,  9  Cola 
210,  11  Pac.  77;  Kannangh  v.  Mining  Ca, 
16  Colo.  346,  27  Pa«.  245;  Seymour  v.  Pisher, 
16  Colo.  191,  27  Pac.  240.  The  questions  as 
to  the  location,  marking  off  boundaries,  work- 


104 


PACIFIC  UEPOUTER,  Vol.  35. 


(Nev. 


ing,  or  Improvemeots  made  upon  mining 
claims  are  all  questions  of  fact,  or  raized 
questions  of  law  and  fact,  and  tbe  decisions 
of  the  officers  of  tbe  land  department  there- 
on are  final.  If  the  defendants  did  not  file  a 
protest  with  the  register  and  receiver  after 
their  location,  and  before  tbe  plaintiff  made 
its  final  proof  and  payment,  it  was  thdr  own 
fault.  Tbe  evidence  which  they  now  pro- 
pose to  introduce,  as  to  the  abandonment  of 
the  claim,  was  known  to  tbem  before  tbe 
final  proof  and  payment  was  made,  and 
should  have  been  taken  advantage  of  at  that 
time.  The  charge  of  fraud  la  vague  and  in- 
definite, and.  If  any  fraud  was  committed, 
the  United  States  is  the  proper  party  to  take 
the  necessary  proceedings  to  have  the  pat- 
ent declared  void.  The  defendants,  not  hav- 
ing connected  themselves  with  the  govern- 
ment title,  cannot  attack  the  patent  It  Is 
enough  for  them  to  show  that  the  plaintiff 
was  not  entitled  to  have  received  the  patent. 
They  must  also  show  that  they  occupy  such 
a  status  towards  the  property  as  entitles  tbem 
to  control  tbe  legal  titl&  Plnmmer  v.  Brown, 
70  Cal.  545,  12  Pac.  464;  Johnson  v.  Towsley, 
supra;  Smelting  Co.  ▼.  Kemp,  supra;  Buck- 
ley V.  Howe,  (Cal.)  25  Pac.  133. 

The  plaintiff  eannot  be  held  aa  a  trustee 
for  tbe  defendants.  This  is  not  one  of  that 
class  of  cases,  of  which  many  instances  may 
be  found  In  the  decisions  of  courts,  wherein 
a  party  receiving  a  patent  from  tbe  United 
States  baa  been  declared  to  hold  the  legal 
title  merely  in  trust  for  another  claiming  to 
have  a  superior  equity.  There  is  no  privity 
between  the  plaintiff  and  tbe  defendants; 
they  are  strangers  to  each  other's  titles.  No 
circumstances  are  alleged  or  claimed  to  ex- 
ist between  them,  such  as  to  create  tbe  rda- 
tionsblp  of  trustee  and  cestui  que  trust,  and 
the  defendants  ask  for  no  such  rdief  in  their 
answer,  but,  upon  the  contrary,  the  defend- 
ants' claim  Is  that,  by  reason  of  adverse  pos- 
session of  the  premises  in  controversy,  they 
have  acquired  a  title  to  the  claim  as  against 
the  entire  world.  Collins  v.  Bartlett,  44  Cal. 
380.  It  Is  admitted  in  the  answer  that  the 
top  or  apex  of  the  Phoenix  mining  claim, 
and  the  lode  therein,  and  all  tbe  workings 
thereon,  are  within  tbe  surface  boundaries  of 
the  Comet  location,  and  on  the  plaintiff's 
patented  ground,  but  tbat  the  Phoenix  ledge 
is  not  the  ledge  located  by  the  plaintiff  or  Its 
grantors,  and  is  not  the  ledge  patented;  and 
is  more  than  300  feet  from  the  center  of  the 
Comet  ledge.  As  we  understand  the  argument 
of  the  appellants'  counsel,  it  Is  this:  That, 
the  plaintiff's  grantors  having  discovered 
a  ledge,  and  having  reason  to  believe  that  on 
its  strike  and  horizontal  course  it  ran  in  a 
northerly  and  southerly  direction,  and  made 
their  location  accordingly,  claiming  1,100  feet 
along  tbe  presumed  course  of  said  vein  and 
lode,  and  200  feet  on  each  side  of  tbe  middle 
thereof,  as  allowed  by  tbe  local  laws,  rules, 
and  customs  of  tbe  miners  of  that  district, 
and  the  patent   was  issued  for  tbe  ground 


so  located,  the  defendants  claim  tbat  upon 
further  exploration  It  will  be  found  that  the 
ledge  which  the  plaintiff's  grantors  located 
will  pass  without  the  east  side  line  of  the 
plaintiff's  patented  ground,  within  four  or 
five  hundred  feet  from  the  south  end  there- 
of, and  that,  by  so  passing  without  the  side 
line,  the  said  side  line  does  not  only  become 
tbe  end  line,  to  determine  its  claim  to  the 
ledge,  but  also  determines  the  end  of  its  sur- 
face boundaries;  and  the  appellants  contend 
that  the  plaintiff  cannot  claim  but  200  feet 
of  surface  ground  north  of  the  point  where 
Its  ledge  Is  supposed  to  hare  crossed  its  side 
line,  notwithstanding  plaintiff  holds  the  gov- 
ernment title  to  six  or  seven  hundred  feet 
north  of  said  point;  and  the  counsel  claims 
tbat  It  was  not  In  tbe  power  or  Jurisdiction 
of  tbe  ofilcers  of  the  land  department  to  is- 
sue the  patent  for  tbat  portion  of  tbe  surface 
ground  north  of  such  point,  and  that  tbe 
patent  is  absolutely  void  as  to  tliat  portion 
of  the  surface  ground,  and  that  the  defend- 
ants had  a  right  to  enter  upon  tbe  north  end 
of  tbe  Comet  location,  and  locate  any  ledge, 
the  top  or  apex  of  which  was  within  tbe  sur- 
face boundaries  of  the  patented  ground. 
True  It  is  that  If  tbe  grantors  of  tbe  plaintiff 
were  so  unfortunate  as  to  locate  the  Comet 
ledge  in  such  a  manner  as  that.  Instead  of  the 
vein  or  ledge  continuing  lengthwise  tbrough 
the  center  of  the  location,  it  should  so  far 
depart  from  such  coarse  and  direction  that 
it  will  pass  without  tbe  east  side  line,  under 
such  circumstances,  the  side  line  becomes 
the  end  line,  to  determine  tbe  extent  to 
which  the  plaintiff  can  work  on  or  follow 
the  ledge,  but  does  not  in  any  manner  affeci 
its  ownovbip  to  the  land  embraced  witbiu 
the  surface  boundaries  of  Its  patented 
ground.  Mining  Co.  v.  Tarbet,  98  U.  S.  463. 
Section  2310  of  the  Revised  Statutes  read.*: 
"All  valuable  mineral  deposits  in  lands  btv 
longing  to  tbe  United  States,  both  sin-veyeil 
and  unsiirveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase 
and  the  lands  in  which  they  are  foiind  to 
occupation  and  pmrcbase."  Prior  to  July 
20,  1866,  the  governmont  title  to  mineral 
lands  could  not  be  acquired.  Nevertheless, 
tbe  government  recognized  the  possessory 
rights  of  miners,  and  their  rules  and  regula- 
tions In  relation  to  the  boldhig  and  working 
the  same;  yet  they  were  reserved  from  sur- 
vey, from  pre-emption,  and  from  all  grants. 
U.  S.  V.  Gratiot,  14  Pet  537;  Mining  Co.  v. 
Consolidated  Mln.  Co.,  102  U.  S.  175;  Morton 
V.  Nebraska,  21  Wall.  667.  By  the  act  of 
1872,  not  only  the  veins,  lodes,  and  ledges 
are  open  to  exploration  and  purchase,  but 
the  land  In  which  they  are  fotmd  is  also  de- 
clared open  to  occupation  and  purchase  to 
the  extent  allowed  by  the  United  States  min- 
ing laws,  and  the  rules  and  regulations  of  tbe 
miners  •within  tbe  district  In  which  the  claim 
Is  situated,  and  tbe  land  so  d^ned  consti- 
tutes a  mining  claim.  The  intention  of  con- 
gress in  enacting  this  law  was  to  dispose  of 
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tho  ;;oTornmrnt  title  to  the  njlneral  lands, 
and  this  iM<-aiit  that  the  absolute  title  could 
l>e  aoiuircd  therein.  It  did  not  mean  sim- 
ply nn  eiisemont,  with  the  right  of  the  own« 
to  pass  over  the  ground  In  going  to  and  re- 
turning from  his  work,  or  dumping  prlyl- 
leges.  Tile  right  to  occupy  and  to  purchase 
means  the  right  to  acquire  the  title  in  fee 
simple,  and  the  right  to  acquire  such  a  title 
is  followed  by  the  right  to  the  ezclnslTe  en- 
joyment of  the  entire  surface  ground  em- 
braced within  the  lines  of  the  location:  and 
the  land  described  in  the  patent  to  the  plain- 
tiff Is  withdrawn  from  the  public  domain  as 
though  it  was  a  homestead  or  pre-emption 
entry.  Bdk  v.  Meagher,  104  U.  S.  '.'S.S: 
Forbes  v.  Gracey,  94  U.  S.  762;  Butte  City 
Smoke-House  Ix>de  Gases,  (Mont.)  12  Pac. 
S(X);  Deffeback  v.  Hawke,  Talbott  v.  King, 
and  Beard  v.  Fcdery,  supra.  By  virtue  of 
Its  patent,  the  plaintiff  Is  the  owner  of  all 
veins,  lodes,  and  ledges,  the  top  or  apex  of 
which  lies  inside  the  surface  lines  of  Its  lo- 
cation. Most,  if  not  all,  patents  for  mining 
claims  contain  the  following:  "The  premises 
hereby  conveyed,  with  the  exception  of  the 
surface,  may  be  entered  by  the  proprietor  of 
any  other  vein,  lode,  ledge,  or  deposlte,  the 
top  or  apex  of  which  lies  outside  the  ex- 
terior limits  of  said  survey,  should  the  same, 
in  Its  downward  course,  be  found  to  pene- 
trate, intersect,  extend  Into,  or  underlie  the 
premises  hereby  granted,  for  the  purpose  of 
extracting  and  removing  the  ore  from  such 
other  vein,  lode,  ledge,  or  deposlte."  This 
reservation  in  the  patent  specifies  the  condi- 
tions and  stlpnlatlonB  under  which  it  Is.  is- 
sued. It  does  not  authorize  a  party  to  entM* 
upon  the  surface  and  make  a  location,  nor 
does  it  permit  the  owner  of  an  adjoining  lo- 
cation to  enter  upon  the  surface.  He  may 
follow  bis  ledge  beneath  the  surface,  but  he 
cannot  enter  upon  the  srvface,  and  sink  a 
staaft  for  the  purpose  of  hoisting  the  ore  to 
the  surface  at  less  expense  than  he  could 
through  his  own  ground,  without  first  ob- 
taining consent  of  the  owner  of  the  adjoin- 
ing claim.  Section  2322,  Bev.  St.  U.  S., 
"Mineral  Laws;"  Mining  Co.  r.  Cheesman, 
116  U.  S.  533,  6  Sup.  Gt.  481;  Iron  Silver 
Min.  Co.  V.  Elgin,  etc..  Smelting  Co.,  118  U. 
S.  188,  6  Sup.  Ct.  1177;  Mining  Co.  v.  Camp- 
beU,  135  U.  S.  293,  10  Sup.  Ct.  765;  Mining 
Co.  T.  Sweeney,  4  C.  C.  A.  329,  54  Fed.  290. 
In  the  case  of  Mining  Co.  v.  Leach,  33  Pac. 
421,  the  supreme  court  of  Arizona  said:  "It 
was  argued,  during  the  presentation  of  this 
case  by  the  appellants,  that  a  mining  claim, 
to  be  valid,  must  be  located  along  the  coune 
of  the  lode;  that  the  statute  contemplates 
that  It  shall  be  so  done.  The  statute,  as 
we  understand  it,  only  intends  to  prescribe 
the  limit  of  extent  along  the  course  of  the 
lode  that  the  locator  may  claim,  not  that  he 
shall  locate,  so  that  the  greatest  dimension 
of  his  claim  shall  coincide  with  the  course 
ot  the  lode.  It  is  provided  that  the  ex- 
treme extent  along  the  lode  shall  not  exceed 


1,500  feet.  It  mny  be  less.  And  If  the 
miner.  In  making  his  location,  should  mis- 
take the  direction  of  the  lode  upon  which  he 
locates,  and  accordingly  make  the  extreme 
dimensions  of  his  claim  In  a  direction  other 
than  that  of  the  lode,  that  fact  does  not  in- 
validate his  claim,  but  only  operates  to  di- 
minish the  extent  of  the  lode  that  he  might 
have  Included  within  the  boundaries  of  his 
claim.  Of  course,  congress  expected  that 
the  miner  would  avail  himsejf  of  the  privi- 
lege accorded  him,  and  locate  along  the 
course  of  the  lode,  but  it  does  not  require 
him  to  do  so.  The  only  result  of  not  so 
locating  is  that  the  locator  gets  less,  in  ex- 
tent, of  the  lode,  than  he  otherwise  would 
have  located,  and  that  if  the  side  lines,  in- 
stead of  the  end  lines,  cross  the  course 
of  the  lode,  in  order  to  define  the  locator's 
rights  to  pursue  the  lode  on  Its  dip,  the  side 
lines  will  be  treated  as  the  end  lines."  The 
title  to  the  land  In  controversy  being  in  the 
gov«-nment,  the  plaintiff  having  connected 
Itself  with  that  title,  and  the  extent  of  its 
claim  not  being  in  excess  of  the  number  of 
feet  allowed  by  the  United  States  mining 
laws,  or  the  local  rules  and  regulations  of 
the  miners  within  the  district,  the  plaintiff  Is 
the  owner  of  all  the  surface  ground  described 
In  its  patent,  and  of  all  ledges,  the  top  or 
apex  of  which  lies  inside  of  such  surface 
boundary  lines. 

The  appellants  contend  that  the  respondent 
is  estopped  to  maintain  this  action  by  rea- 
son of  Its  acts  In  suffering  and  encouragring 
them  to  locate  the  property,  and  expend 
money  and  labor  in  discovering  and  develop- 
ing the  ledge.  This  contention  is  untenable. 
There  was  no  relation  of  confidence  or 
trust  between  the  plaintiff  and  the  defend- 
ants, and  none  is  alleged  in  the  answer 
or  claimed  to  exist  They  were  not  dealing 
at  all  with  each  other.  It  do<^  not  appear 
that  the  plaintiff  made  any  representations 
concerning  material  facts,  or  any  statement 
at  all,  to  the  defoidants.  But  It  does  appear 
that  the  defendants  were  conversant  with 
the  facts  In  relation  to  the  plaintiff's  title, 
for  they  so  state  in  their  answer.  Therefore, 
they  wore  not  misled.  Boggs  v.  Mining  Co.. 
14  Gal.  306;  Kerr,  Fraud  &  M.  93;  Blgelow. 
Fraud,  438;  People  v.  Brown,  67  111.  43T. 
The  case  presented  by  the  defendants  Is  not 
covered  by  the  law  of  estoppel.  They  and 
their  grantors  knew  that  the  lands  were 
mineral  lands,  and  were  claimed  as  such  b.v 
the  plaintiff,  and  that  the  title  to  them  could 
be  acquired  only  under  the  laws  of  the 
United  States,  and  from  the  United  States; 
and  there  is  no  pretense  that  the  defendants 
ever  sought,  or  contemplated  seeking,  the 
title  to  them  from  the  government,  or  claim- 
ed them  In  any  way  or  manner  except  ad- 
versely to  the  plaintiff,  and  now  they  allege 
that  they  claim  them  as  against  the  United 
States  and  the  world.  Martin  v.  Zellerbach. 
38  CaL  314. 

The  defendants'  counsel  argues  thai^( 
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having  been  In  the  possession  of  the  prem- 
ises for  more  than  two  years,  holding  ad- 
versely to  the  plaintiff,  they  have  gained  a 
title  by  prescription;  and  they  rely  upon  sec- 
tions 3(332  and  3004  of  the  General  Statutes  of 
Nevada  in  support  of  this  contentlcm.  Section 
3032  reads  as  follows:  "No  action  for  the  re- 
covery of  mining  claims,  or  for  the  recovery 
of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appears  that  the  plaintUf, 
or  those  through  or  from  whom  he  daltns. 
wore  seised  or  possessed  of  such  mining 
claim,  or  were  the  owners  thereof,  according 
to  tite  laws  and  customs  of  the  district  em- 
bracing the  same,  within  two  years  before 
the  commencement  of  such  action.  Occupa- 
tion and  adverse  possession  of  a  mining 
claim  shall  consist  In  holding  and  working 
the  same,  in  the  tisual  and  customary  mode 
of  holding  and  working  similar  claims  in  the 
vicinity  thereof.  All  the  provisions  of  this 
act,  which  apply  to  other  real  estate,  so  far 
as  applicable,  shall  be  deemed  to  Include  and 
apply  to  mining  claims;  provided,  that  in 
such  application  'two  years'  shall  be  held  to 
be  the  period  Intended  whenever  the  term 
'Ave  years'  is  used;  and  provided  further, 
that  when  the  terms  'legal  title'  or  'title'  are 
used,  they  shall  be  held  to  include  tltie  ac- 
quired by  location  or  occupation,  according 
to  the  usages,  laws,  and  cnstoms  of  the  dis- 
Mict  embracing  the  claim."  Section  3004 
reads:  "No  action  for.  the  recovery  of  real 
property,  or  for  the  recovery  of  the  posses- 
sion thereof  other  than  mining  claims,  shall 
be  maintained,  unless  it  appears  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor 
was  seized  or  possessed  of  the  premises  in 
vluesUon,  within  five  years  before  the  com- 
mencement thereof."  The  act  defining  the  j 
time  of  commencing  dvll  actions  was  ap-  { 
proved  November  21,  1861.  St  1861,  p.  '26.  ! 
It  was  amended  in  1867,  so  as  to  read  as  set  { 
forth  in  section  3632,  while  section  3604  was  \ 
passed,  as  a  supplementary  act,  in  1869.  As 
between  parties  having  no  higher  tlUe  than 
such  as  is  derived  from  mere  occupancy  or 
'  possession,  an  action  would  undoubtedly  be 
barred  at  the  expiration  of  two  years'  ad- 
verse possession,  under  the  above  statutes. 
Do  the  above  acts  apply  and  nm  as  against 
a  party  who  has  connected  himself  with  the 
government  titie?  The  plaintiff,  holding  a 
patent  to  the  land  issued  by  authority  of  the 
United  States,  was  invested  with  the  highest 
titie  known  to  the  law,  and  five  years  had 
not  elapsed  after  the  Issnance  of  the  patent, 
and  before  the  commencement  of  this  action. 
Congress  has  the  absolute  power  to  dispose 
of  the  government  land,  and  this  power  Is 
subject  to  no  limitation.  No  state  legisla- 
tion can  interfere  with  this  right,  for  It  is 
well  settled  that  the  statute  of  limitations  of 
a  state  cannot  mn  against  the  United  States, 
by  the  third  subdivision  of  the  ordinance 
adopted  with  our  constitution:  "That  the 
people  Inhabiting  said  territory  do  agree,  and 
declare,  that  they  forever  disclaim  all  right 


and  titie  to  the  onappropriated  public  lands 
lying  wltliin  said  territory,  and  that  the 
same  shall  be  and  remain  at  the  sole  and 
entire  disposition  of  the  United  States." 
Therefore,  the  statute  did  not  begin  to  mn 
against  the  plalntifTs  canse  of  action  until 
after  the  issuance  of  the  patent,  which  Is  al- 
leged to  be  on  the  29th  day  of  March,  188& 
King  V.  Thomas.  (Mont)  12  Paa  867;  Bed- 
field  v.  Parks,  132  U.  a  241,  10  Sup.  Ct.  83. 
Was  the  plaintiff's  cause  of  action  barred  in 
two  years  after  the  Issuance  of  the  patent, 
or  does  It  require  five  years'  adverse  po8s««- 
slon,  as  provided  by  section  8635,  which 
reads:  "In  every  action  for  the  recovery  of 
real  property,  or  the  possession  thweof,  the 
I>er8on  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  pos- 
sessed thereof  within  the  time  prescribed  by 
law;  and  the  occupation  of  such  premises 
by  any  other  person  shall  be  deemed  to  have 
been  under,  and  in  subordinatiMi  to,  the  le- 
gal titie,  unless  it  appears  that  such  prem- 
ises have  been  held  and  possessed  adversdy 
to  such  legal  titie  for  five  years  before  the 
commencement  of  such  action."  I  think  the 
section  last  quoted  should  govern  this  case, 
for  the  reason  that  the  issuance  of  the  pat- 
ent to  the  plaintiff  gave  new  rights.  The 
patentee  tiien  had  a  right  superior  to  any 
theretofore  owned  or  held  by  it,  vis.  the  ab- 
solute owner  In  fee  simple,— the  highest  and 
best  titie  luiown  to  a  court  of  law. 

In  passing  upon  the  statute  of  limitation, 
the  court  is  in  duty  bound  to  take  into  con- 
sideration the  nature  and  character  of  the 
proiierty,  and  the  titie  by  which  the  same 
is  held,  upon  which  the  statute  Is  Intended 
to  act  Such  being  the  case,  it  is  a  well- 
known  fact  that,  prior  to  1866,  no  titie  to 
mineral  lands  could  be  acquired.  The  rights 
the  miners  had  were  those  of  occupancy  and 
possession  so  long  as  they  conformed  to  the 
rules,  regulations,  and  customs  of  the  min- 
ers within  the  district  where  the  claims  were 
situated.  This  right  of  occupancy  was  recog- 
nized and  permitted  by  the  United  States, 
and  the  rules  and  regulations  of  the  miners 
were  recognized  and  enforced  by  the  courts 
of  the  mining  states  and  territories.  Gore 
V.  McBrayer,  18  CaL  588;  Coleman  v.  Clem- 
ents, 23  CaL  24&  Under  this  condition  of 
affairs,  section  4  of  the  statate  of  limitations 
was  enacted  In  the  month  of  November. 
1861.  The  object  of  this  Statute  was  to 
prevent  the  occupation  of  large  tracts  of 
mineral  land  without  any  titie  bnt  that  of  the 
right  of  possession,  and  without  working  the 
same  for  an  unreasonable  length  of  time. 
The  intention  of  the  legislature  is  the  leading, 
and  in  fact  the  only,  object  to  be  inquired 
into  by  a  court  in  construing  legislative 
enactments;  and  it  must  be  conceded  that 
the  first  and  most  direct  means  In  arriving 
at  that  intention  is  in  the  application  and 
meaning  of  the  langniage  used.  Therefore, 
when  the  legislature  used  the  words,  "seized 
or  possessed  of  such  mining  claim,  or  were 
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the  owaers  thereof,  according  to  the  laws 
and  customB  of  the  district  embracing  the 
same.    *    •    •    Occupation  and  adverse  pos- 
session of  a  mining  claim  shall  consist  in 
holding  and  working  the  same,  In  the  nsual 
and  customary  mode  of  holding  and  work- 
ing similar  claims  in  the  vicinity  thereof," — 
they  wished   to  be  understood  as   meaning 
that  the  act  was  to  apply  to  claims  held  by 
location  and  possession  only,  and  he  who 
could  not  show  a  higher  title  than  that  of 
a  possessory  right  could  not  maintain  his 
action  against  one  who  bad  entered  therein 
and  held  adversely  for  two  years,    if  the 
purchasing  of  the  land  from  the  government 
gives  no  greater  rights  or  privileges  to  the 
bolder  of  the  patent  than  he  would  have  un- 
der his  possessory  right,  then  it  Is  a  useless 
waste  of  time  and  money  In  applying  for 
a    patent.    That   this   Is   not  the  case,   and 
ibat  he  who  has  made  bis  application  for  a 
patent,  and  paid  the  purchase  price  for  the 
land,    Is    entitled    to    greater    privileges.    Is 
shown  by  the  rulings  of  the  commissioner 
of  the  general  land  office,  and  the  decisions 
of  the  United   States   and   state  courts.   In 
this:    A  party  holding  by  possession   is  re- 
quired to  perform  the  annual  labor  or  make 
improvements  each  year,   but,   the  bioment 
he  receives  the  receipt  showing  that  he  has 
paid  for  the  land,  he  Is  not  required  to  do 
the  work,  nor  make  the  Improvements,  pend- 
ing the  decision  on  his  application  and  the 
issuance  of   the   patent.    Aurora  EUl  Oon. 
Mln.  Co.  V.  Eighty-Five  Min.  Co.,  12  Sawy. 
;K}9,  34  F'ed.  515;    Deno  v.  GrlfHn,  20  Nev. 
250,  20  Pac.  308;   Benson  Mining,  etc.,  Co.  T. 
Alta  Mining,  etc.,  Co..  145  U.  S.  430.  12  Sup. 
Ct   877.    Nor  is   the  patentee  required   to 
perform   labor   or   make   Improvements   on 
bis  claim  after  he  receives  bis  patent    The 
legislature  of  Montana  enacted  a  law  bar- 
ring the  right  of  recovery  of  a  mining  claim 
where  the  owner  had  not  been  in  possession 
■within  one  year  before  the  commencement 
of  the  action.    Congress  extended  the  time 
for  the  doing  of  the  assessment  woric    The 
locator  had  not  been  In  the  possession  of  his 
claim  for  over  18  months,  and  others  relocat- 
ed the  claim.    In  passing  upon  the  validity 
of   this  statute,  Chief  Justice  Waite  said: 
"Under  the  act  of  congress,  as  has  Just  been 
seen,  the  original  locators,  or  their  grantees, 
bad  what  was  equivalent  to  a  grant  by  the 
United  States  of  the  right  to  the  exclusive 
possession  and  enjoyment  of  the  property 
until  January  1st.    The  Montana  statute,  if 
In  any  respect  it  is  repugnant  to  this,  was 
repealed  to  the  extent  of  such  repugnancy 
by    the  act   of  congress.    As   between   pos- 
sessors having  no  other  title  than  such  as 
is  derived  from  mere  occupancy,  an  action 
would  undoubtedly  be  barred  by  the  Mon- 
tana statute."    Belk  v.  Meagher,  104  U.  S. 
286.     As  hereinbefore  stated,  prior  to  1866 
the  government  title  to  mineral  lands  could 
not  be  obtained.    By  the  statute  of  July  26, 
iSfiU.  any  person  or  association  of  persons 


claiming  a  vein  or  lode  of  quarts,  or  othei 
rock  in  place,  bearing  gold,  silver,  cinnabar, 
or  copper,  having  previously  occupied  and 
improved  the  same  according  to  the  local 
rules  and  customs  of  the  miners  In  the  dis- 
trict where  the  same  was  situated,  and  hav- 
ing expended,  In  labor  and  Improvements, 
an  amount  of  not  less  than  $1,000,  and  in 
regard  to  whose  possession  there  la  no  con- 
troversy or  opposing  claim,  was  permitted 
to  file  his  application  for  a  patent,  and  the 
diagram  filed  with  the  application  for  patent 
should  be  so  extended,  laterally  or  otherwise, 
as  to  conform  to  the  local  laws,  customs, 
and  rules  of  miners.  But,  under  that  act, 
no  plat  or  survey  or  description  should  in 
any  case  cover  more  than  one  vein  or  lode, 
and  no  patent  should  issue  for  more  than 
,  one  vein  or  lode,  which  should  be  expres.sed 
In  the  patent  No  location  thereafter  made 
should  exceed  200  feet  along  the  vein  or  lode 
for  each  location,  with  an  additional  claim 
for  discovery,  together  with  a  reasonable 
quantity  of  surface  g;ronnd  for  the  convenient 
working  of  the  same.  Under  the  law  of 
1866,  the  vein,  lode,  or  ledge  was  the  only 
thing  that  could  be  located;  the  surface 
ground  was  not  subject  to  location.  Parties 
discovering  a  vein  or  lode  were  entitled  to 
locate  200  feet  for  discovery.  They  could 
follow  that  ledge  in  any  direction  it  might 
turn,  but  the  only  dalm  they  had  to  the 
surface  adjoining  was  the  privilege  of  using 
it  for  convenient  working  of  their  ledge. 
Another  party  discovering  a  vein,  lode,  or 
ledge  nmning  parallel  with  the  orlKlmil  lo- 
cation, and  within  10  feet  of  it,  being  a 
separate  ledge,  could  locate  and  hold  the 
same,  and  procure  a  patent  for  it,  notwith- 
standing its  close  proximity  to  the  original 
location.  By  the  act  of  congress  of  1872 
the  entire  system  of  locating  and  holding 
mining  claims  was  changed.  One  or  more 
persons  can  locate  1,500  feet  in  length,  and 
not  to  exceed  600  feet  in  width;  and  not  only 
are  the  veins,  lodes,  and  ledges  ofTered  for 
sale,  but  also  the  land  in  which  they  are 
found.  And,  under  the  act  a  patent  will 
not  be  issued  for  the  vein,  lode,  or  ledge 
alone.  The  application  must  embrace  the 
quantity  of  surface  ground,  as  allowed  by 
the  act,  or  the  local  rules  of  the  district; 
and,  when  the  patent  Issues,  it  vesta  in  the 
patentee  the  title  In  fee  simple,  not  only 
to  all  the  surface  grotmd  embmced  within 
the  calls  of  the  patent,  but  also  all  veins, 
lodes,  and  ledges,  the  top  or  apex  of  which 
lies  inside  of  the  surface  boundaries  of  such 
location.  I  think  that,  under  the  act  of 
1872,  new  and  greater  privileges  were  grant- 
ed to  the  locator,  and,  when  he  has  con- 
nected himself  with  the  government  title, 
his  rights  assume  the  character,  and  his  prop- 
erty Is  to  be  governed  by  the  rule  as  pro- 
vided for  in  sections  3634  and  3689.  Con- 
gress has  made  the  possession  of  public 
land,  which  is  valuable  for  mineral,  separate 
and  distinct  from  the  fee;  and,  in  recognlz- 
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Ing  the  possessory  rights  of  miners  while  the 
paramount  title  remained  In  the  governmeut, 
by  section  9  of  the  act  of  February  27,  1865, 
(Rev.  St  {  910,)  it  was  enacted  "that  no 
possessory  action  between  individuals  In  the 
courts  of  the  United  States  for  the  recovery 
of  mining  titles  should  be  affected  by  the 
fact  that  the  paramotmt  title  to  the  land 
was  in  the  United  States,  but  that  each 
case  should  be  adjudged  by  the  law  of  pos- 
session." And  It  seems  to  me  that  the  leg- 
islature took  the  same  view  by  the  acts  of 
1867  and  1869;  and  when  the  language,  "or 
were  the  owners  thereof,  according  to  the 
laws  and  customs  of  the  district  embracing 
the  same,"  in  the  first  paragraph,  "and 
provided  further,  that  when  the  terms  legal 
title'  or  'title'  are  used,  they  shall  be  held 
to  include  title  acquired  by  location  or  oc- 
cupation, according  to  the  usages,  laws  and 
customs  of  the  district  embracing  the  claim," 
in  the  closing  paragraph,  of  section  3632,  was 
used,  it  wished  to  be  understood  that  the  act 
should  apply  to  ownership  or  title  acquired  by 
location  and  possession  only,  and  not  to  the 
title  In  fee  acquired  from  the  government. 
The  land  department  of  the  United  States, 
in  speaking  of  the  ownership  of  land,  uses 
the  term,  "owner  by  right  of  possession,  or 
title  by  possession;"  but,  after' the  title  has 
passed  from  the  government.  It  is  then 
spoken  of  as  the  fee  being  In  the  patentee. 
The  'government  has  said  to  the  miner: 
"You  may  occupy  and  possess  the  mineral 
lands  of  the  United  States.  You  may  ex- 
tract the  ores  and  minerals  therefrom.  Yes, 
you  may  sell,  and  give  a  good  and  valid 
title  thereto.  But  you  cannot  assert  this 
right  as  against  the  government,  who  is 
the  owner  of  the  paramount  title,  and  has  re- 
served unto  Itself  the  right  to  extend,  limit, 
or  abolish  this  right  of  possession  at  any 
time."  And,  when  the  government  Issued 
its  patent  to  the  plaintiff,  it  gave  the  plain- 
tiff a  title  In  fee,  which,  having  l)eeu  fixed 
by  the  rules  of  property,  which  are  a  part 
of  the  general  law  of  the  state,  cannot  be 
divested  by  a  section  of  such  law  which 
was  enacted  merely  to  regulate  neighbor- 
hood customs  or  regulations,  which  were  and 
are  intended  to  apply  to  the  possessory  rights 
of  Individuals  only,  and  not  to  the  title  de- 
rived from  the  government  When,  as  in 
this  case,  the  language  used  In  sections  3632 
and  3664  are  supposed  to  conflict  with  the 
language  and  leading  design  as  expressed  in 
several  other  sections  of  the  same  act,  can 
there  be  a  better  or  safer  rule  than  to  place 
that  construction  upon  them  which  will 
reconcile  and  harmonize,  with  the  nature 
of  the  title  to  the  property,  the  evident  in- 
tention of  the  lawmakers,  and,  to  my  mind, 
what  is  equitable  and  Just?  It  frequently 
becomes  the  duty  of  the  court,  in  giving 
effect  to  statutes,  to  restrain,  enlarge,  or 
qualify  the  ordinary  and  literal  meaning  of 
the  words  used.  Sedg.  St  <&  Const  Law, 
109,  209. 


For  the  reasons  above  given,  I  dissent  from 
the  views  expressed  by  my  associates  in  re- 
lation to  the  construction  that  should  be 
placed  upon  the  statute  of  limitations,  and 
I  think  the  Judgment  sustaining  the  demurrer 
should  be  In  all  things  affirmed. 


STATE  ex  rel,  BBIJTON  v.  BAUM. 

(Supreme  Court  of  Montana.     Jan.  2,  1894.t 

ATTOBNET— DiBBAEMBNT. 

.Respondent  was  retained  to  bring  an  ac 
tion  in  a  justice  court,  receiving  $25  therefor 
and  got  judgment  for  $00.  Tie  caae  having 
been  appealed  by  the  defendant,  he  received  $.£. 
more,  and  on  the  appeal  the  judgment  was  re 
duced  to  $30.  Respondent  then  offered  to  pra» 
ecute  an  appeal  to  the  supreme  court,  and  re 
ceived  $25  more  therefor.  He  allowed  the  time 
for  appeal  to  expire,  collected  the  amount  o' 
the  judgment,  and  converted  it.  Held  sufiicipni 
ground  for  disbarment,  within  Comp.  St.  div.  5 
p.  G21,  S  107,  providing  that  where  an  attornej 
refuses  to  pay  over  to  his  client  money  collected 
on  demand,  he  may  be  disbarred. 

Application  by  the  state,  on  the  relation 
of  Charles  H.  Benton,  for  the  disbarment  ol 
Peter  M.  Baum,  an  attorney.  Applicatioc 
granted.  * 

DG  WITT,  J;  This  is  an  application  foi 
the  disbarment  of  Peter  M.  Baum,  an  attur 
ney  of  this  court  The  relator,  Charles  H 
Benton,  Judge  of  the  eighth  judicial  distric; 
court,  filed.  In  this  court,  written  charge: 
agrainst  said  Baum.  An  order  was  issued 
that  respondent  show  cause  why  his  license 
should  not  be  revoked,  and  his  name  stride 
en  from  the  roll  of  attorneys.  Upon  servici: 
of  that  order,  Mr.  Baum  filed  an  answer 
The  matter  was  thereupon  referred  to  £ 
R.  Russel,  Esq.,  of  Oreat  Falls,  who  wa^ 
appointed  by  this  court  as  referee,  with  tb-: 
usual  powers  of  such  officer,  to  take  the  testi 
mony  of  witnesses  and  report  the  same  to  us 
That  report  is  now  before  us.  We  will  ex 
amine  it,  and  ascertain  whether  the  charge; 
were  proved,  and  whether  they  are  snfficieni 
upon  which  to  pronounce  a  Judgment  dU 
barring  respondent  from  the  practice  of  law. 
We  will  give  our  attention  to  only  two  oi 
the  charges.  The  first  may  be  stated  a: 
follows:  Joseph  Horn  employed  Baum  ic 
prosecute  an  action  for  him,  in  a  justice 
court,  against  one  James  Baatz,  on  a  claiu 
amounting  to  $71.50.  The  price  agreed  upoi 
for  the  service  was  $25,  which  amount  Horn 
paid  to  Baum.  The  service  was  performed 
and  Judgment  was  rendered  In  the  justi« 
court  for  $60 -in  favor  of  Horn.  Baats  sp 
pealed  to  the  district  conrt  Thereupon 
Baum  and  Horn  made  a  second  agreemeni 
that  Baum  should  try  the  case  in  the  dis- 
trict court  for  another  $25.  This  amoun' 
was  also  paid  by  Horn  to  Baum.  In  t'.; 
district  court,  Horn  obtained  a  Judgmtu' 
against  Baatz  for  $30.  Thereupon  a  tliirJ 
contract  was  made  between  Horn  and  Baum. 
by  which  Baum  (^%ed^o^ appeal  the  ca^-. 
Jigitizcd  by  VjOO  V 
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and  ar^e  It  In  the  supreme  court,  for  an- 
other $25.  This  money  was  paid  by  Horn, 
and  accepted  by  Baum.  Baum  did  not  ap- 
peal the  case  to  the  supreme  court,  but  al- 
lowed the  time  for  so  doing  to  expire. 
Judgment  for  costs  was  entered  against 
Horn  In  the  district  court  by  reason  of  the 
fact  that  the  judgment  of  the  justice  of  the 
peace  was  reduced  on  the  trial  de  novo 
in  the  district  court  The  sheriff  collected 
this  judgment  for  costs  from  Horn.  The 
defendant,  Baatz,  against  whom  was  the 
Judgment  for  $30  in  the  district  court,  paid 
that  amount  of  money  Into  court  in  satis- 
faction. Baum,  as  Horn's  attorney,  received 
this  $30  ftom  the  clerk  of  the  district  court, 
loss  $7  costs,  which  belonged  to  the  justice 
of  the  peace.  This  $23,  so  received  by 
Baum,  he  retained  and  converted  to  his 
own  use.  The  second  charge  Is  as  follows: 
■One  Robert  Temple  was  arrested,  charged 
with  perjury.  He  employed  Baum  to  de- 
fend him.  While  be  was  in  Jail  he  paid 
Saum  $20,  and,  after  being  released  on  bail, 
be  paid  htm  a  further  sum  of  $30  as  a  re- 
tainer. Temple  wrote  to  a  relative  In  Wash- 
ington, D.  C,  asking  for  money,  and  directing 
the  relative  to  send  the  letter  in  care  of  the 
law  firm  of  which  Baum  was  a  member. 
This  letter  was  sent,  containing  a  check  for 
$100,  payable  to  Temple.  This  letter  was 
liy  Baum  opened.  Baum  took  the  check  for 
$100,  and  Indorsed  it,  "R.  Temple,  per  Peter 
M.  Baum,"  and  "Peter  M.  Baum."  He 
cashed  this  check  at  a  Great  Falls  bank, 
and  retained  the  money.  Temple  gave  Baum 
so  authority  to  open  his  letter,  or  to  take  his 
check  or  Indorse  it,  or  to  receive  money  on 
it.  Temple,  discovering  wliat  Baum  had 
done,  discharged  him  from  his  service,  and 
demanded  the  $100,  which  was  refused.  We 
do  not  deem  it  necessary  to  notice  the  other 
charges  made  in  the  complaint 

At  the  hearing  before  the  referee,  Mr. 
Baum  appeared  in  person,  and  was  present 
nt  every  session,  the  referee  never  proceeding 
with  testimony  until  Baum  appeared.  Baum 
was  not  only  afforded  a  full  cross-examination 
of  the  witnesses  for  the  state,  but  he  was 
permitted  to  revile  the  witnesses  and  coun- 
sel, to  insult  the  referee,  to  ridicule  the 
proceedings,  to  challenge  persons  to  fight, 
:ind  to  indulge  generally  in  such  dlsgi'aceful 
conduct  that  we  much  regret  that  the  referee 
did  not  stop  the  hearing,  and  at  once  cer- 
tif.v  to  us  the  acts  which  were  taldng  place 
iwfore  him.  For  the  referee  was  a  part  of 
this  coturt,  and  Baum's  offenses  against  the 
referee  were  offenses  against  the  court.  In  re 
Haldorn,  10  Mont  222,  25  Pac.  101.  Perhaps  it 
may  not  be  amiss  to  note  a  few  examples  of 
Baum's  conduct  Early  in  the  proceodhiKS, 
Mr.  Baum  remarks  "that  he  does  not  care  any- 
thing for  the  people  who  appear  In  this  pro- 
ceeding; that  he  defies  them,  and  defies  the 
supreme  court  to  do  him  any  harm  in  this 
case;  and  that  nothing  can  he  proved.  I  say 
that  £}d.  L.  Bishop  never  made  a  cent  in  this 


country  until  I  took  Mm  into  business.  T 
took  blm  Into  my  office  a  pauper.  That  he 
don't  Imow  enough  to  chew  gum,  and  has 
cheated  me  every  time  he  has  had  a  chance." 
Again,  Baum  remarks:  "Mr.  Baum  asks 
now  that  you  bring  in  the  court  clown." 
Again,  Baum  says  to  one  of  the  counsel: 
"You  stole  the  balance  of  my  money.  If 
I  was  the  biggest  coward  on  earth,  I  would 
knock  out  the  man  that  said  that  to  me." 
At  another  point  we  liave  the  following: 
"Here  Mr.  Baum  noticed  W.  M.  CockriU, 
clerk  of  the  district  court  of  Cascade  county, 
standing  in  the  door  of  the  referee's  office, 
and  said  to  him,  'Come  in,  William,  and  see 
the  circus.' "  Mr.  Baum,  In  objecting  to  a 
question,  does  it  as  follows:  "Mr.  Baum: 
Mr.  Baum  says  that  that  question  is  leading. 
and  outrageous,  and  ridiculous,  and  nobody 
but  a  fool  would  ask  such  a  question.  I  say 
that  to  the  supreme  court  and  also  say  that 
Mr.  Baum  says  it  is  directory."  Again,  com- 
menting upon  a  question,  he  says:  "Who 
ever  heard  of  a  lawyer  asking  a  question  that 
way.  Just  say  now,  also,  that  If  Mr.  Bishop 
was  a  gentieman,  and  born  south  of  Mason 
and  Dixon's  line,  be  would  have  licked  Mr. 
Baum  before  this  time."  Speaking  of  him- 
self, Baum  again  says:  "We  will  see.  Coun- 
sel may  be  drunk,  but  I  would  rather  have 
his  head  drunk  tlian  yours  sober.  We  will 
have  a  circus  before  we  get  tlirough."  Mr. 
Baum  remarks  to  one  of  the  coimsel  as  fol- 
lows: "Relating  to  this  check:  Bishop,  if 
you  bad  my  head,  drunl;,  it  would  be  worth 
millions  of  dollars  to  you."   At  anotbo:  time 

Mr.  Baum  says:     "Old  man  [naming 

<me  of  the  members  of  this  court]  will  be 
amused  when  he  sees  this."  Addressing  Mr. 
Cockrill,  a  bystander,  Mr.  Baum  says:  "Sit 
down  before  I  lick  you,  Cockrill."  Mr.  Horn, 
a  German,  being  upon  the  stand  as  a  wit- 
ness, Mr.  Baum  remarks:  "Oh,  a  Dutchman 
will  do  anything,  you  know.  I  wish  you 
would  say  to  the  supreme  court  that  I  would 
like  to  have  such  a  thing  as  that  Bishop  out 
in  a  green  field.  I  believe  the  crows  would 
be  scared."  Again,  Mr.  Baum  remarks  to 
one  of  the  counsel:  "I  would  like  to  have  you 
put  down  that,  now.  Baum  now  says  he 
would  like  to  take  Bishop  out  and  slap  his 
face;  that  I  think  he  is  the  laziest  darn  dog 
that  was  ever  born.  I  now  say  that  Vop 
Baum  took  him  into  his  office  when  he  hadn't 
any  reputation  or  business,  and  let  him  make 
money,  and  that  all  the  money  he  ever  got, 
and  all  the  reputation  be  ever  bad,  he  got 
through  Pop  Baum.  Pop  Baum  made  every- 
thing there  is  in  him."  Speaking  of  the  same 
German  witness  alrave  noted,  Baum  remarks: 
"I  think  he  lies  about  that"  The  following  la 
one  of  Mr.  Baum's  methods  of  objecting  to 
a  question:  "Objected  to  upon  the  ground 
that  Bishop  is  a  fool.  I  want  to  show  the 
supreme  court  what  a  fool  you  are,  you  dirty 
loafer."  To  the  witness  he  says,  "Pull  off 
yotir  shoes,  and  wash  your  feet.  Now.  you 
keep  your  mouUi  sliut  and  don'r^Gdl  hlmla^ 
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damn  thing."  To  punish  Baum  for  this  con- 
duct before  the  referee  is  now  impracticable, 
(further  than  the  Judgment  disbarring  him,) 
as  he  absconded  from  this  state  about  the  time 
the  evidence  tcx  the  state  in  tliis  proceeding 
was  dosed. 

The  two  charges  above  recited  were  clear- 
ly and  amply  proved  by  the  witnesses  for 
the  state.  We  will  examine  the  Horn  matter 
for  a  moment.  It  is  proved,  beyond  a  cavil, 
that  there  were  three  express  and  well-un- 
derstood contracts  between  Horn  and  Baum, 
—one  contract  to  try  the  case  in  the  Justice 
court  for  $25;  another,  to  try  it  in  the  dis- 
trict court  for  $25;'  and  the  third,  to  appeal, 
and  try  it  in  the  supreme  court,  for  $25. 
These  several  amounts  were  all  paid  to 
Baum.  He  performed  the  first  two  services. 
He  was  paid  to  appeal  the  case  to  the  su- 
preme court.  He  did  not  forget  to  take  the 
nppeaL  He  deliberately  did  not  do  It,  but, 
on  the  other  hand,  did  something  else;  that 
is  to  say,  during  the  time  within  which  be 
might  have  appealed,  he  went  to  the  clerk's 
office,  and  collected  $23  which  had  been  paid 
Into  court  for  bis  client  on  the  Judgment  from 
which  he  had  agreed  to  appeal.  This  $23  he 
appropriated  and  converted.  So,  he  not  only 
deliberately  and  knowingly  omitted  to  do 
that  which  he  had  agreed  to  do,  and  bad 
been  paid  for  doing,  but  he  also  converted  a 
sum  of  money  belonging  to  his  client  There 
is  no  pretense,  by  the  mouth  of  any  witness, 
that  Baum  had,  or  ever  made  or  pretended 
to  have,  any  claim  upon  this  $23  for  fees  ow- 
ing from  Horn.  In  Baum's  cross-examina- 
tion of  Horn  he  tries  to  make  it  seem,  unrea- 
sonable and  ridiculous  that  an  attorney  would 
agree  to  take  a  case  to  the  supreme  court  for 
$25,  and  that  therefore  it  must  be  untrue 
that  he  agreed  to  do  it  It  may  be  unreason- 
able, to  believe  that  an  attorney  would  at- 
tempt such  a  service,  paying  costs,  transcrib- 
ing, printing,  and  expenses,  for  $25.  But 
Baum  did  not  attempt  the  service.  The  evi- 
dence does  not  show  that  he  ever  Intended 
to  take  the  appeal,  but  it  does  show  that  he 
intended  to  promise  to  do  it  and  that  he  in- 
tended to  get  the  $25  for  the  promise,  and  in- 
tended to  give  no  further  consideration  for 
that  money  than  the  promise.  So  much  for 
the  Horn  matter. 

We  will  look  at  the  Temple  charge.  Here 
the  evidence  is  Just  as  clear.  It  is  estab- 
lished that  Peter  M.  Baum  opened  Robert 
Temple's  letter;  that  he  took  therefrom  Tem- 
ple's check  for  $100;  that  he  indorsed  Tem- 
ple's name,  and  collected  Temple's  money, 
and  put  it  into  his  pocket— and  all  this 
without  permission  or  authority,  expressed 
or  Implied.  There  is  no  pretense  here  that, 
even  if  Baum  had  obtained  possession  of 
this  money  lawfully,  he  had  any  right  or 
claim  or  lien  upon  it  for  fees  or  otherwise. 

Upon  the  last  day  that  evidence  was  taken, 
Mr.  Baum  was  present,  as  ho  was  at  ov.-r.v 
hearing.  An  adjournment  was  taken  to 
March  4,  1893,  at  10  A.  M.     Adjournments 


were  taken  as  follows:  To  the  same  day  at 
2  P.  M.;  to  March  13th,  10  A.  M.;  to  Marcb 
27th,  10  A  M.;  to  AprU  19th,  10  A  M.  At 
none  of  these  hearings  did  Baiui  appear. 
The  referee  then  dosed  the  hearing.  Mr. 
Baum  did  not  offer  a  syllable  of  proof,  by 
himself  or  any  other  witness,  in  contradic- 
tion of  the  charges  and  testimony  of  the 
state.  As  above  noticed,  be  has  left  this 
Jurisdiction.  We  have  held  the  report  of 
the  referee  from  the  date  of  its  filing,  May 
23d,  untU  this  time.  January  2,  t89i,  so  that 
respondent  should  have  amirie  opportunity 
to  make  a  defense.  After  the  filing  of  the 
complaint  in  this  matter,-  and  pending  the 
proceeding,  Baum's  cqnduct  towards  Judge 
Benton  was  such  as  was  utterly  unbecom- 
ing an  attorney.  About  the  time  the  bear- 
ings before  the  referee  wwe  being  contin- 
ued from  day  to  day,  awaiting  Bnum's  pres- 
ence, some  further  afiQdavlts  were  filed  in 
this  court  setting  forth  Baum's  conduct  Al- 
though evidence  was  not  taken  upon  tlK'str 
charges,  the  affidavits  were  made-  by  re> 
spectable  persons  of  Great  FaUs,  and  Baum 
has  never  appeared  to  controvert  the  charges 
th«-eln  contained.  It  may  therefore  be 
proper  to  refer  to  them  in  connection  with 
the  other  matter  above  reviewed.  It  is  set 
forth  that  Baum,  In  the  presence  ot  several 
persons,   stated  that  Judge  Benton   was  a 

hypocritical   ,   an<l 

ought  to  be  impeached;  that  he  (Baum) 
owned  the  court,  (referring  to  Judge  Benton;) 
and  that  "Charley  Benton  is  afraid  of  me. 
IBaum,]  aftd  will  do  what  I  want  him  to." 
Another  affiant  allof^es  that  Baum,  on  tliv 
streets  of  Oreat  FaUs,  In  the  presence  of 
a  number  of  persons,  stated  that  he  had  beeu 
running  the  Judge  of  the  district  court  for 
a  year  or  so,  and  that  the  Judge  did  what- 
ever he  (Baum)  desired  him,  regarding  liti- 
gation in  which  he  was  interested,  and  that 
the  Judge  was  all  right  while  he  was  under 
Baum's  contn^  The  other  charges  in  tbese 
affidavits  are- as  to  pwsonal  abuse  by  Baum 
of  Benton,  and  some  of  it  in  Benton's  cbaui' 
bers  at  the  courthouse.  The  conduct  dosorilxMl 
must  have  sorely  taxed  the  Judicial  calm  ot 
Judge  Benton,  and  made  him  wish,  for  the 
time,  that  he  were  a  citizen  only,  and  not 
a  Judge  of  the  comrt  The  charges  In  these 
affidavits  can  add  nothing  to  the  serorii; 
of  the  Judgment  of  this  court  They  onl; 
further  show  the  abyss  of  degradation  into 
which  the  respondent  has  fallen.  We  have 
shown  what  the  charges  against  Peter  M. 
Baum  are.  We  have  shown  that  they  were 
proved.  We  have  shown  what  Baum's  con- 
duct was  in  the  presence  of  the  referee,  and 
his  conduct  pending  those  proceedings.  We 
have  the  following  statute:  "In  all  cases 
where  an  attorney  of  any  court  of  this 
state,  or  solicitor  in  chancery,  shall  have  re- 
ceived, or  may  hereafter  receive.  In  his  said 
office  of  attorney  or  solicitor,  in  the  course 
of  collection  or  settlement,  any  money  or 
other  property  belonging  to  any  client  and 
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BbaU,  upon  demand  made,  and  a  tender  of  | 
bl8  reasonable  fees  and  ejkpenses,  refuse  or 
neglect  to  pay  over  or  deliver  the  same  to  I 
the  said  client,  or  to  any  person  duly  author-  ; 
ised  to  receive  the  same,  it  shall  be  lawful  , 
for  any  person  Interestea  to  appiy  to  the  > 
supreme  court  of  this  state  for  a  rule  upon 
the  said  attorney  or  s(41cltor  to  show  cause, 
at  a  time  to  be  fixed  by  the  said  court,  why 
the  name  of  said  attorn^  or  solicitor  should 
not  be  stricken  from  tbe  roll,  a  copy  of 
which  rule  shall  be  duly  served  on  said  at- 
torney or  solicitor  at  least  ten  days  preivloiu 
to  the  day  upon  which  said  rule  shall  be 
made  returnable;  and  If,  upon  said  mlb, 
It  shall  be  made  to  appear  to  the  said  court 
that  such  attorney  'or  solicitor  has  Improp- 
erly neglected  or  refused  to  pay  over  or  de- 
liver said  money  or  property  so  demanded 
as  aforesaid.  It  shall  be  tbe  duty  of  said 
court  to  direct  that  the  name  of  said  at- 
torney or  scdldtor  be  strlcdcen  from  the  roll 
of  attorneys  In  said  court"  Gomp.  St.,  div.  i 
6,  p.  621,  i  107.  We  also  have  a  provision, 
in  section  106,  that  the  justices  of  tbe  su- 
preme court,  in  open  court,  shall  have  power 
in  their  discretion  to  erase  the  name  of  an 
attorney  <«  counselor  at  law  from  the  roll 
for  malcondnct  in  his  profession.  Section 
107  is  sufficient  to  stistaln  a  judjirment  dls- 
baiTiUK  Baum.  We  are  of  opinion  that  sec- 
tion 106  Is  also  anqtle  authority.  Baum's 
acts  were  "malcondnct  In  his  profession." 
It  would  be  undlfcnifled  for  a  court  to  stop 
to  discuss  whether  Baum's  acts,  as  above 
described,  were  professional  malcondnct.  He 
shocks  professional  ethics  and  all  common 
morala  The  standard  of  morals  In  tbe  pro- 
fession of  law  ought  to  be  at  a  high  mark. 
Mr.  Baum  was  once  yery  near  expulsion 
from  that  profession,  (July  term  of  this 
court,  1890.)  At  that  time  he  was  saved 
by  the  view  that  we  took  of  the  courtesy 
which  seemed  to  be  dne  from  us  to  the  su- 
preme court  of  the  state  of  New  Tork.  In 
re  Baum,  10  Mont  223,  25  Paa  99.  The 
offenses  charged  against  him  at  that  time 
were  committed  In  the  state  of  New  York, 
and  It  seemed  tbat  the  New  York  supreme 
court  had  Jurisdiction,  and  had  taken  pro- 
ceedings against  Baum,  which  were  then 
pending  and  undetermined.  On  that  ground 
we  then  omitted  to  take  action.  Further- 
more, perhaps  It  is  not  amiss  to  state  that 
this  comrt  was  then  addressed  In  behalf  of 
Mr.  Baum  by  gentlemen  of  the  bench  and 
l>ar  In  high  standing  In  sister  states.  Mr. 
Baum  was  by  us  given  the  opportunity  to 
secure  an  honorable  place  In  his  profession 
in  a  rapidly  developing  community,  and 
among  a  generous  people.  It  Is  character- 
istic of  the  people  of  the  west  to  forgive  the 
past,  and  to  give  the  helping  band  of  fel- 
lowship to  every  straggler  for  a  larger  day 
and  better  life.  Mr.  Banm  has  flagrantly 
abused  this  sentiment  of  tbe  court  and  tbe 
people  of  this  stat&    It  is  the  Judgment  of 


this  court  tbat  tbe  license,  as  an  attorney, 
of  Peter  M.  Baum,  Is  revoked,  and  that  his 
name  be  stricken  from  the  roll  of  attorneys 
of  this  court  and  that  he  Is  debarred  from 
practicing  In  apy  of  the  courts  of  this  state, 
or  from  exercising  any  of  the  privileges  of 
an  attorn^  or  counselor  of  law. 

PEMBEBTON,  C.  J.,  and  HAKWOOD,  J., 
concur. 


MATTINGLY  et  al.  v.  LEWISOHN. 
(Supreme  Oonrt  of  Montana.     Dec.  23,  1893.) 

Res  Adjddicata — ^MiNi>'0— Locatioit  aku  Aoqui- 

BtTtON   OP  CLAnt— iNSTBCOnoXB  — APPSAU 

1.  Where  defendant  appeals  from  a  jndg- 
ment  overruling  his  demurrer  to  the  complaint 
and  determining;,  on  the  merits,  that  neither 
plaintiff  nor  defendant  had  establisbed  title  to 
a  mining  claim,  the  judgment  of  the  appellate 
coart  that  the  complaint  does  not  state  a  cause 
of  action,  reverses  the  judgment  of  the  trial 
court  entirely,  so  that  no  irartion  thereof  can  be 
pleaded  as  res  adjudicata. 

2.  An  appellate  court  will  not  reverse  a  rul- 
ing of  the  trial  court,  refusing  to  disturb  a  find- 
ing of  the  jury,  where  there  was  ample  evi- 
dence to  support  the  finding. 

8.  The  declaratory  statement  which  the  lo- 
cator of  a  mining  claim  is  required,  within  20 
days,  to  file  and  have  recorded  in  the  ofiire  of 
the  county  recorder  of  the  county  in  which  the 
claim  is  located,  must  be  under  oath. 

4.  In  an  action  to  determine  the  right  of 
possession  to  a  mining  claim,  plaintiff  need  not 
prove  compliance  with  the  law  requirinj;  tbe 
performance  of  annual  work  on  the  claim, 
where  no  issue  as  to  the  performance  of  such 
work  is  raised  by  the  pleadings. 

6.  On  an  issue  as  to  whether  defendant  had 
done  $100  worth  of  work,  on  a  mining  claim, 
an  instruction  is  not  prejudicial  to  him  which 
states  that  there  is  no  dispute  as  to  $76  worth 
of  work,  bnt  as  to  the  remaining  S25  the  fact  is 
disputed,  and  the  evidence  conflicting,  where 
plamtiff  had  admitted  an  item  of  S3.50  besides 
the  $75. 

6.  An  Instmctlon  which  correctly  states  the 
requirements  of  a  mining  law  is  not  erroneous, 
in  that  it  exacts  too  rigid  a  oompiianoe  with 
the  letter  of  the  law. 

7.  On  an  issue  as  to  the  doing  of  $100 
worth  of  work  on  a  mining  claim,  an  instruc- 
tion that  "it  depends  entirely  on  whether  or 
not  the  work  or  improvement  was  reasonably 
worth  $1(X)"  is  proper,  and  does  not  require 
the  jury  to  find  tbat  the  value  of  tbe  claim 
was  enhanced  to  tbe  extent  of  $100  by  the  work 
done. 

Appeal  from  district  court.  Silver  Bow 
county;  Jokn  J.  McHatton,  Judge. 

Action  by  James  P.  Mattingly  and  others 
against  Leonard  Liewisohn  to  determine  the 
right  of  possession  to  a  qnartx  lode  mining 
claim.  From  a  Judgment  for  plaintiffs,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Statement  of  the  case  by  HARWOOD,  J.; 

Among  other  assignments,  appellant's  coun- 
sel criticise  as  eroneous  certain  Instructloue, 
numbered  1,  3,  4,  5,  and  6,  given  by  tbe 
court  to  tbe  Jury,  as  follows:  "(1)  A  loca- 
tion of  a  quartz  lode  claim  Is  made  by  com- 
plying with  the  requirements  of  tbe  laws  of 
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the  United  States  and  of  the  territory  or 
state  of  Montana,  and  such  requirements  are 
as  follows,  to  wit:  There  must  be  discov- 
ered within  the  limits  of  the  claim  located 
a  vein  or  crevice  of  quartz  or  other  roclc  in 
place,  bearing  gold,  silver,  or  other  precious 
metaJs,  and  the  vein  or  crevice  must  have 
at  least  one  well-deflned  wall  roclt.  The 
location  must  be  so  well  and  distinctly  mark- 
ed on  the  ground  that  its  boundaries  can  be 
readily  traced.  And  within  twenty  days  aft- 
er making  the  location  the  locator  or  locators 
must  file  and  have  recorded.  In  the  office  of 
the  county  recorder  of  the  county  in  which 
the  dalm  Is  situated,  a  declaratory  state- 
ment, on  oath,  containing  the  names  of  the 
locators,  the  date  of  the  location,  and  such  a 
description  of  the  claim  located,  with  ref- 
erence to  such  natural  objects  or  sermanont 
monuments,  as  will  identify  the  claim.  The 
claim  located  may  equal,  but  cannot  exceed, 
1,500  tf^t  in  longth  along  the  vein,  and  300 
feet  Id  widtit  on  each  side  of  the  center  of 
the  vein.  Tlie  locator  or  locators  must  be 
citizens  of  the  United  States,  or  must  have 
declared  their  Intention  to  become  such." 
"(3)  It  Is  not  alleged  or  pleaded,  on  the  part 
of  the  defendant,  that  the  plaintiffs  have  for- 
feited the  ground  in  controversy  in  this  ac- 
tion by  reason  of  a  failure  to  perform  the 
labor  or  make  the  improvements  required  by 
law,  and  there  is  no  necessity  for  plaintiffs 
to  prove  such  representation;  but  if  you 
find  the  ground  in  controversy  herein  was 
on  the  1st  day  of  January,  1885,  vacant  and 
unappropriated  ground,  and  that  the  plain- 
tiffs, o\r  those  under  whom  the  plaintiffs 
claim,  located  the  same  according  to  the  law 
as  given  you  In  the  instruction  herein,  then 
you  will  inquire  no  further,  but  will  find  a 
verdict  for  the  plaintiffs.  (4)  The  plaintiffs 
in  this  action  deny  the  location  of  the  Miners' 
Union  lode  claim,  and  also  allege  that  the 
said  claim,  if  it  ever  was  located,  has  been 
forfeited  by  a  failure  on  the  part  of  the 
defendants  and  their  predecessors  in  inter- 
est to  perform  the  labor  or  make  the  im- 
provements required  by  law  during  the  year 
1SK4;  and  if  the  Jiury  find  from  the  evidence, 
eitlier  that  there  was  no  location  of  the 
Miners'  Union  lode  claim,  or  that  the  same 
was  forfeited  for  failure  to  perform  the  labor 
or  make  the  improvements  required  by  law, 
then,  in  either  case,  the  ground  would  be 
siil)ject  to  location,  and  if  the  plaintiffs  com- 
plii'd  with  the  requirements  of  the  law,  as 
hereinbefore  given,  in  making  their  location, 
tlicu  the  Jury  are  instructed  to  find  for  the 
lilaiutiffs.  (5)  If  you  find  from  the  evidence 
tliut,  although  Fisher  may  have  made  a  valid 
location  of  the  said  Miners'  Union  claim,  but 
he  or  his  successors  in  interest  failed  to  do 
one  hundred  dollars'  worth  of  work,  or  to 
place  one  hundred  dollars'  worth  of  Improve- 
ments, on  the  said  claim  in  the  year  of  1884, 
the  groimd  was  subject  to  relocation  on  the 
1st  day  of  January,  1885.     It  is  claimed,  and 


there  is  no  dispute,  that  seventy-flve  dcdlars' 
worth  of  work  was  done  on  the  said  claim 
by  Jacobs,  and  the  controversy  between  the 
respective  parties  is  as  to  whether  or  not 
Carroll,  or  either  of  them,  did  the  other  twen- 
ty-five dollars'  worth  of  work,  upon  which 
point  there  is  a  conflict  of  testimony,  and 
you  will  be  the  exclusive  judges  of  the 
weight  to  be  given  to  the  testimony  of  the 
respective  witnesses,  and  their  credibility, 
as  w^  as  their  means  of  Imowledge;  and 
that  if  you  find  that  there  was  not  twenty- 
Ave  dollars'  worth  of  work  done  by  the  said 
Carroll,  or,  in  other  words,  if  you  find  that 
there  was  not  one  htmdred  dollars'  worth  of 
work  done  by  all  the  claimants  of  the  said 
Miners'  Union  lode  claim,  you  will  find  that 
the  said  claimants  forfeited  all  right  and  ti- 
tle to  the  same,  and  the  said  ground  was  on 
the  1st  day  of  Jantiary,  1S85,  subject  to  relo- 
cation, and  if  there  was  any  amount  less 
than  one  hundred  dollars'  worth  done,  in 
the  eye  of  the  law.  It  occupies  the  same  posi- 
tion, and  their  claim  was  forfeited,  as  much 
so  as  If  they  had  done  none  at  all,  for  the 
law  says  that  there  shall  be  one  himdred 
dollars'  worth  of  work  done,  or  improve- 
ments made,  on  a  claim,  for  each  year.  (6) 
In  determining  the  amount  of  work  done  up- 
on a  claim,  or  Improvements  put  thereon  for 
the  purpose  of  representation,  the  test  is  as 
to  the  reasonable  value  of  the  said  work  or 
improvements,  not  what  was  paid  for  it,  or 
what  the  contract  price  was,  but  it  depends 
entirely  upon  whether  or  not  the  said  work 
or  improvements  were  reasonably  worth  the 
said  sum  of  one  hundred  dollars."  The  oth- 
er facts  are  stated  in  the  opinion. 

M.  Kirkpatrick,  for  appellant.  F.  T.  Mc- 
Bride  and  Robinson  &  Stapleton,  for  re- 
spondents. 

HARWOOD,  J.  This  action  was  Instituted 
pursuant  to  the  provisions  of  section  232G. 
Rev.  St  U.  S.,  to  determine  the  right  of  pos- 
session to  a  certain  quartz  lode  mining  claim, 
situate  in  Silver  Bow  coimty,  Mont,  as  be- 
tween appellant  who  was  applicant  for  a 
patent  thereto  unda  the  name  of  "Miners' 
Union  Lode  Mining  Claim,"  and  the  re- 
spondents, who  were  the  adverse  daimants, 
with  others,  of  said  ground,  under  a  location 
known  as  the  "Great  Eastern  Quartz  Lode 
Mining  Claim."  The  case  has  been  pending 
since  1886,  and  the  present  appeal  is  from 
the  Judgment  rendered  as  the  result  of  a 
second  trial,  wherein  it  was  determined,  for 
the  second  time,  that  appellant,  Lewisohn, 
failed  to  establish  title  and  right  of  pos- 
session to  said  ground,  and  also  an  appeal 
I  from  an  order  overruling  his  motion  for  new 

trial. 
'      The  first  and  most  important  question  pre- 
I  sented  on  this  appeal  Is  as  to  the  effect  of 
!  the  first  trial,  the  Judgment,  and  reversal 
[  of  that  Judgment  by  the  supreme  court  on 
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a  former  appeal.    The  report  of  tlie  conslder- 
atiou  and  determination  of  the  case  on  the 
former  appeal  Is  found  In  8  Mont.  2.10,  19 
r.ic.  310,  and,  as  there  shown,  the  first  trial 
resiilted  In  tlndlnf»  to  the  effect  that  neither 
party  had  established  a  title  to  the  ground 
In  dispute,   and  .ludgment  was  pronounced 
accordingly.    Defendant  prosecuted  an  ap- 
peal from  the  whole  of  said  Judgment,  as- 
signing certain  errors  alleged  to  hare  been 
committed  by  the  court  below  In  the  trial, 
by  way  of  ruling  out  certain  evidence  offer- 
ed by   defendant,   and  also   assigning   and 
urging  the  proposition  that  the  complaint, 
as  originally  filed,  failed  to  Btate  facts  suf- 
ficient to  constitute  a  cause  of  action,  which 
last  objection  was  also  raised  In  the  court 
below  by  demurrer  to  the  complaint.    The 
supreme  court  considered,  as  appears  from 
the  opinion  cited  supra,  but  one  question  on 
that  appeal,   namely,   whether  or   not   the 
complaint  was  sufficient,  and   held  that  it 
was  not    And  thereupon  reversed  the  judg- 
ment and  remanded  the  case,  with  direction 
to  the  trial  court  to  sustain  the  demurrer  to 
the  complaint.   Thereafter,  on  return  of  re- 
mittitiu-,   plaintiffs  filed   an  amended  com- 
plaint, by  leave  of  court,  which  complaint 
was  afterwards  further  amended  byleave  of 
court,   setting  up,   substantially,    the   facts 
pleaded  in  the  original  complaint,  and  also 
uudertaliing  to  make  the  complaint  sufficient 
In  the  respects  wherein  it  was  found  want- 
ing on  the  former  adjudication.    Now,  de- 
fendant, who  had  appealed,  and  caused  the 
former  judgment  to  be  reversed,  as  afore- 
said,  moved   the  trial  court  to  strike  the 
amended  complaint  from  the  files  of  said 
court,  on  the  ground  that  the  facts  set  yp  by 
plaintiffs,  whereby  they  claimed  title  and 
right  of  possession  to  said  ground  in  dispute, 
had  been  adjudicated  and  determined  against 
tbem,  and  that  such  determination  had  not 
been  vacated  on  appeal.    This  position  was 
taken  by  defendant  on  the  theory  that  the 
former  judgment  against  plaintiffs,  declar- 
ing them  without  title  to  said  mining  ground, 
still  stood  In  full  force  and  effect,  notwith- 
standing the  appeal,  and  reversal  of  said 
Judgment.    The  trial  coturt,  however,  over- 
ruled  said    motion   to  strike   out  plaintiffs' 
amended  complaint,  to  which  ruling  excep- 
tion was  reserved  by  defendant;  and  that 
question  is  here  presented  on  this  appeal, 
na  the  main  question  for  determination.    Ap- 
pellant contends  that  the  reversal  of  the 
case  on  the  former  appeal  was  only  a  vaca- 
tion of  the  judgment,  as  to  its  effect  in  de- 
terming  that  defendant  was  without  title  or 
riebt  of  possession  to  the  ground  in  dispute. 
The  conclusion  reached  by  this  court  upon 
consideration  of  that  question  is  that  appel- 
Innt  cannot  be  sustained  in  his  contention 
that    the  former  judgment,   after   revei-sal, 
still  stood  in  full  force  and  effect  against 
tbe  plaintiffs.    If  the  former  appeal  had  been 
t.nken  distinctly  from  part  of  tlte  judgment, 
(Ii.ink  V.  Puqua,  11  Mont  285,  'J8  Pac.  291,) 
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and  the  same  had  been  reversed  as  to  the 
part,  only,  relating  to  defendant's  rights  and 
claim  upon  said  ground,  for  error  committed 
in  respect  to  that  determination,  there  would, 
undoubtedly,  be  great  force  in  the  position 
contended  for  by  appellant;  but  the  judg- 
ment was  reversed  because  the  complaint 
was  found  wanting  In  the  attempt  to  state 
a  sufficient  cause  of  action,  and  a  reversal 
of  the  Judgment,  unconditionally,  on  such  a 
ground,  would  seem  to  have  entirely  va- 
cated it,  together  with  all  proceedings  subse- 
quent to  the  demurrer.  The  supreme  court 
held,  on  the  appeal,  that  tbe  case  had  never 
been  properly  in  court,  and  that  the  de- 
murrer Interposed  to  the  original  complaint 
ought  to  have  been  sustained;  ond  for  that 
cause  the  supreme  court  held  that  the  Judg- 
ment must  l>e  reversed,  treating  all  pro- 
ceedings subsequent  to  the  demurrer  as  null 
and  void.  We  think,  in  such  a  determina- 
tion as  that,  it  cannot  be  maintained  that 
the  judgment  still  stands  in  force  as  an  ad- 
judication and  determination  of  the  rights 
of  plaintiffs  In  that  action.  To  hold  with 
appellant  on  this  point  would  be  to  declare 
such  a  Judgment  as  existing,  valid,  and  bind- 
ing, in  certain  respects,  while  at  the  samoi 
time  holding  that'  part  of  the  Judgment  rolli 
which  is  necessary  to  sustain  the  jadgmenti 
W.18  wanting,  and  also  holding  that  for  that 
reason  the  judgment  should  be  reversed  and 
set  aside,  root  and  branch.  Such  a  position,! 
we  think,  is  untenable.  If,  on  the  former 
appeal,  appellant  had  so  shaped  his  course 
as  to  have  attacked  rulings  which  related 
to  the  action  and  judgment  on  the  branch  of 
the  case  conocarning  the  determination  of 
his  alleged  rights  in  and  to  said  land,  and 
had  appealed  from  that  part  of  the  Judgment 
only,  and  the  appellate  court.  In  consider- 
ing such  appeal,  had  confined  Its  inquiries 
and  determination  to  the  portion  of  the 
Judgment  relating  to  defendant's  claim  to 
said  ground  alone,  and  reversed  the  Judg- 
ment only  In  Its  effect  against  defendant, 
then,  of  course,  it  might  have  been  left  In 
force  as  an  adjudication  and  determination 
of  the  claims  of  plaintiffs  to  said  ground; 
this  being  an  action  where  either  party  must, 
independently,  make  out  a  complete  casu 
on  his  owufbebalf,  in  order  to  obtain  a  judg- 
ment. But,  as  we  have  seen,  that  was  not 
the  character  of  appeal,  uor  was  the  de- 
termination so  limited  on  the  former  appeal 
of  this  case,  for  by  that  determination  the 
parties  were  relegated  back  to  tbe  position 
they  occupied  when  demurrer  to  the  original 
complaint  was  under  consideration  in  the 
trial  court  The  ruling  of  the  trial  court, 
therefore.  In  refusing  to  strike  out  the  amend- 
ed complaint  filed  after  the  former  reversal, 
we  think,  ought  to  be  sustained.  Mattock  v. 
Gougbner,  13  Mont.  — .  34  Pac.  3C. 

Appellant  futher  contends  that  the  special 

finding  of  the  jury  on  tbe  pre8(>nt  trial,  to 

the  effect  that  defendant  failed  to  improve 

said  mining  claim  to  the  exteut^^of  uui  Iok!* 
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tbAD  $100  wortb  of  work  <nr  improTemeiits 
thereoQ  in.  the  year  1S84,  was  not  sustained 
by  the  evidence.  We  have  carefully  consid- 
ered the  evidence  contained  in  tlie  record,  re- 
lating to  this  question,  and  from  that  exam- 
ination are  drawn  to  the  conclusion  that  the 
special  finding  of  the  Jury  in  that  respect  Is 
undoubtedly  supported  by  the  evidence.  In- 
deed, we  think  a  finding  to  the  contrary 
n^ight  be  gravely  <xuesUoued,  aa  to  whether, 
with  all  warrantable  liberality  of  cooaitruc- 
tion,  tlie  evidence  could  be  held  sufficient  to 
su;;»port  a  conclusion  that  the  necessary  work 
oc  Improvement  to  fulfill  the  requirements  of 
the  law  was  exoended  upon  said  mining 
claim  in  the  year  1884.  The  Jury  found  the 
contrary,  and  in  our  opinion  such  finding  is 
amply  supported  by  the  evidence,  and  the 
ruling  of  the  trial  court,  in  refusing  to  dis- 
turb that  fiudingi  ought  not  to  be  reversed. 

It  is  further  urged  that  the  trial  court  com- 
mitted errors  of  law,  in  giving  certain  In- 
atructloqs  to  the  Jury.  The  instructions  crU- 
icised  ace  set  forth  in  the  above  statement 
of  the  case.  It  is  assigp^d  that  instruction 
No.  1  is  erroneous  because  the  court,  in  de- 
fining the  requisites  of  a  valid  mining  locu- 
tioQ,  stated,  among  other  essentials,  that  the 
locator  must,  within  20  days  after  making 
the  location,  "file  and  have  recorded,  in  the 
<^ce  of  the  ooiinty  recorder  of  the  county 
In  which  the  claim  Is  located,  a  declaratory 
statement,  on  oath,  containing,"  etc.  The 
clause,  "on  oath,"  appearing  in  said  instruc- 
tion is  objected  to.  But  in  view  of  the  re- 
quirements of  the  statute,  and  the  decisions 
wherein  the  same  question  has  been  consid- 
ered, we  think  the  court  correctly  stated  the 
law.  Ketcalf  v.  Prescott,  10  Mont  283,  25 
Pac.  1037,  and  cases  therein  cited. 

Instructions  Nos.  3  and  4  are  also  objected 
to,  on  the  ground  that  the  jury  was  thereby 
Informed  "that  it  was  not  necessary  for  plain- 
tiffs to  prove  compliance  with  the  law  as  to 
performance  of  annual  work  on  the  Great 
Eastern  Claim."  By  reference  to  those  In- 
structions, It  will  be  seen  the  jury  was  there- 
by told  that  the  pleadings  raised  no  issut- 
In  respect  to  the  representation  of  said 
Great  Eastern  mining  claim  by  projjer  ex- 
penditure in  labor  or  improvements  thereon, 
as  required  by  law.  The  instruMion  sayK-. 
"It  Is  not  pleaded  on  the  part  of  defendant 
that  the  plaintiffs  have  forfeited  the  ground 
in  controversy  by  reason  of  a  failure  to  per- 
form the  labor  or  make  the  improvements  re- 
quired by  law,  and  there  is  no  necessity  for 
plaintiffs  to  prove  such  representation." 
There  being  no  issue  raised  on  that  point  by 
the  pleadings,  but,  on  the  contrary,  the  fact 
of  such  representation  of  the  Great  Eastern 
claim  being  admitted,  or  not  put  in  contro- 
versy, the  instruction  was  correct  Wulf  t. 
Manuel,  9  Mont  286,  23  Pac.  723. 

Instruction  No.  6  Is  criticised  as  erroneous 
because  "it  states  that  there  is  no  dispute 
that  $75  M'orth  of  work  was  done  on  the  Min- 
ers' Union  In  1884,  but  tliat  as  to  the  re- 


maining $25  the  fact  ia  disputed,  and  the 
evidence  conflicting."  In  this  connection,  ap- 
pellant's counsel  say:  "It  is  conceded  that 
$78.50,  worth  of  work  was  done  in  18S4.  Ja- 
cobs, the  plaindfiEs'  witness,  credits  Carroll 
with  one  day's  work,  at  $3.50,  whicli,  added 
to  the  $75  worth  done  by  Jacobs  and  Hnssle- 
ton,  amoumts  to  $78.50;  so  that  the  amoont 
left  ia  dispute,  and  as  to  which  there  Is  cod- 
fllcting  evidence,  is  not  $25,  but  $21.50." 
Hven  granting  all  that  appellant  claims  in 
tills  connection,  with  full  force,  we  still  deem 
the  language  of  the  instruction  void  of  preju- 
dice on  the  point  of  its  attempted  critidsui. 
The  court  said  to  the  jury,  in  that  instruction, 
that  the  dispute  was  concerning  $26  worth  of 
work  OB  Improvements  oa  the  daim  in  tliai 
year,  in  addition  to  tiie  $75  worth  admitted,— 
in  other  words,  that  was  the  scope  of  the  con- 
troversy on.  that  point;  and  tiie  court  did  not 
say  that  proof  of  the  performance  ot  some, 
or  even  all,  of  that  $25  worth  of  work  bad 
not  been  made.  But  tb«  Jury  weie  left  tre« 
to  so  find,  if  it  could  be  found  team  the  evi- 
dence. It  la  also  urged  against  this  instnic- 
tlon  that  "It  Is  likewise  erroneous  in  exacting 
too  rigid  a  compliance  with  the  letter  of  the 
mining  laws"  in  respect  to  the  amount  of 
work  or  improvements  required  for  represen- 
tation. We  do  not  find  in  this  Instrudioo 
any  rigid  exaction,  which  demands  from  ap- 
pellant any- greater  measure  than  the  law  re- 
quii-es  In  return  foe  tdie  grant  of  a  mining 
claim,  The  instruction  simply  and  plainly 
states  wliat  the  law  requires.  There  is  no 
error  in  stating  the  conditions  which  must  bt> 
complied  with  in  order  to  invest  the  locator 
of  a  mining  claim  on  the  public  domain  wlt<i 
exclusive  right  of  possession,  and  enjoyment 
thereof.  Nor  do  we  observe  anything  risid 
or  formidable  in  the  form  of  this  instruction. 
Of  course,  an  instruction  which  states  the  re- 
quirements of  the  law  may  seem  quite  risid 
to  one  who,  by  dint  of  the  utmost  stretch, 
cannot  show  fulfillment  But  the  ohjectlou, 
then,  is  against  the  law,  instead  of  the  In- 
struction which  states  the  law;  and  the  law 
appears  rigid  only  when  It  lays  Its  rule  upon 
delinquency,  and  finds  it  wanting.  We  can- 
not sustain  the  objection  to  instruction  No. 
5. 

Lastly,  instruction  No.  6  Is  attacked  as 
erroneous  because  the  jury  are  thereby  told 
that:,  "In  estimating  the  amount  of  woik  or 
Improvements,  the  test  is  the  reasonable  val- 
ue thereof,  not  what  was  paid  for  it,  or  what 
the  contract  price  was,  but  it  depends  entire- 
ly upon  whether  or  not  said  work  or  im- 
provements were  reasonably  worth  the  sum 
of  $100."  In  this  connection,  appellant's 
counsel  argue  that  the  "bitrinslc  value  or 
worth  of  the  property  may  be  nothing  at 
all.  If  the  amoimt  of  labor  put  into  it  was 
worth  $100,  it  is  sufficient"  We  do  not  re- 
gard the  language  of  the  Instruction  fairly 
susceptible  of  a  construction  antagonistic  to 
the  view  of  appellant's  counsel.  Indeed,  it 
seems  to  us  that  the  cj^urt  Is  in  accord  with 
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them,  In  aaylng  to  the  Jury.  "In  estimating 
the  amount  at  work  or  Improvements,  the 
test  U  the  reaiMiable  value  thereof."  The 
i-ourt  here  said  to  the  Jury,  it  is  the  reason- 
able yalue  of  the  work  or  improvements 
which  you  must  consider.  The  court  cer- 
tainly did  not.  In  that  Instmction,  say  that 
the  value  of  the  claim,  with  such  work  or  Im- 
Iirovements  thereon,  or  the  value  of  the 
work  <w  Improvements  to  the  claim,  was  the 
criterion  for  ascertaining  whether  the  require- 
ments of  the  law  had  been  fulfilled;  and  we 
do  not  think  a  Jury  would  be  misled  in  con- 
struing or  applying  the  language  used  by 
the  court,  especially  in  view  of  the  fact  that 
the  evidence  on  that  point  is  directed  to  the 
ascertainment  of  the  value  of  the  work  or 
improvements  put  upon  the  mine,  irrespective 
of  the  value  of  the  mining  claim,  or  the  pro- 
priety or  expediency  of  making  the  improve- 
ment or  working  it  in  the  manner  shown, 
or  Inquiring  how  much  it  enhanced  the  val- 
ue of  the  claim.  Upon  careful  consido'atlon 
of  these  tnstmctions.  In  the  light  of  the  criti- 
cism brought  to  bear  mi  them  by  the  learned 
counsel  for  appellant,  we  think,  taken  In  con- 
nection with  the  other  Instructions  given, 
they  plainly  and  sufficiently  state  the  law  ap- 
plicable to  the  case,  as  developed  In  the  plead- 
ings and  evidence.  The  conclusion  of  this 
court,  upon  aU  the  errors  assigned,  is  that 
Judgment  of  the  court  below,  and  the  order 
overruling  appellant's  motion  tat  &  new  trial, 
should  t>e  affirmed. 

PBMBBRTON,  a  J.,  and  DB  WITT,  J., 
concur. 


TAOOMA  LUKBBB  &  MANUF'G  CO.  v. 
WOLFF  et  al.' 

(Supreme  Court  of  Washington.    Dec.  27, 1893.) 

Joitcicsan— iBBaecLAB  BmRT  —  Motiox  to  V^- 

O&TB. 

1.  The  fact  that  a  Jndgment  was  rendered 
as  a  judgment  at  law,  in  a  suit  of  equity,  is  not' 
sufficient  ground  to  vacate  it,  without  showing 
that  the  moving  party  conld  interpose  a  sub- 
stantial defense  on  a  new  trial. 

2.  A  judgment  will  not  be  vacated  for  ir- 
regularity In  entry,  because  of  an  alleged  agree- 
ment between  plamtiff  and  the  moving  party, 
by  which  the  fatter  was  not  to  be  personally 
liable  for  the  d^t  which  was  the  xoundation 
of  the  judgment,  where  there  was  a  preponder- 
ance of  evidence  that  no  such  agreement  had 
been  made. 

Anders,  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  coimty; 
John  C.  Stallcup,  Judge. 

Action  by  the  Tacoma  Lumber  &  Manufac- 
turing Company  against  Samuel  Wolff  and 
others.  There  was  Judgment  for  plaintiff, 
and  John  Huntington,  a  defendant,  moved  to 
vacate  the  Judgment  From  an  ord«r  deny- 
ing his  motion,  he  appeals.    Affirmed. 

J.  S.  Whitefaouse  and  Baker  &  Campbell, 
fcr  appellant  Hudson  &  Hirft,  for  respond- 
eat 

*  For  dissenting  opinion,  see  35  Pac.  765. 


HOTT,  J.  Appellant  instituted  a  proceed- 
ing In  the  superior  court,  whereby  he  sought 
to  have  vacated  a  certain  Judgment  thereto- 
fore rendered  in  said  court  against  him,  to- 
gether with  other  parties.  Affidavits  in  aid 
of  such  proceeding  were  filed  by  him,  and 
counter  affidavits  by  the  plaintiff  named  in 
such  Jndgment  Upon  deciding  the  issue  of 
fact,  as  it  saw  the  burden  of  proof,  the  court 
below  refused  to  vacate  such  Judgment,  and, 
from  the  order  so  refusing,  this  appeal  is 
taken.  A  large  number  of  questions  have 
been  discussed  by  the  appellant,  many  of 
wlilch  have  been  addressed  to  points  raised 
in  the  original  cause  in  which  the  Judgment 
was  rendered  prior  to  such  Jndgment  In 
our  opinion,  very  few  of  the  questions  thus 
discussed  are  involved  In  the  decision  on  this 
appeal. 

The  most  that  is  claimed  as  tending  to 
show  that  the  original  Judgment  sought  to  be 
vacated  was  void  was  that  it  was  rendered 
as  a  Jndgment  at  law,  in  a  suit  in  equity. 
But  in  our  opinion,  ff  all  that  is  said  by  the 
appellant  upon  that  point  Is  conceded,  it 
would  in  no  manner  show  that  snch  Judg- 
ment was  void.  The  most  that  it  would  es- 
tablish would  be  that  the  entry  thereof  was 
erroneous,  and  while  this  would  be  enough 
to  demand  from  this  conrt  a  reversal  of  such 
Jndgment,  if  an  appeal  had  been  prosecuted 
therefrom,  it  becomes  of  comparatively  little 
moment  in  a  proceeding  for  the  vacation 
thereof.  In  such  a  proceeding,  such  fact  can 
have  no  controlling  influence,  so  long  as  the 
irregularity  was  not  such  as  to  deprive  the 
court  of  Jurisdiction.  All  courts  hold,  and 
we  have  frequently  done  so,  that  it  is  not 
enough,  to  entitle  a  party  to  have  a  Jndgment 
against  him  vacated,  that  he  should  show 
that  It  had  been  Irregularly  entered.  He 
must  in  addition  thereto,  establish  to  the 
satisfaction  of  the  court  the  fact  that  such 
Judgment  is  unjust  and  inequitable,  as 
against  him.  Proceedings  of  this  kind  are 
of  an  equitable  nature,  and  courts  will  not 
interfere  with  the  Judgment  simply  becanae 
It  may  have  been  erroneously  entered,  unless, 
in  addition  thereto,  it  is  made  to  appear  that 
it  is  unjustly  burdensome  to  the  moving  par- 
ty. In  such  a  proceeding,  pure  technicalities 
can  have  little  Influence  upon  the  decision  of 
the  court,  if  the  Judgment  sought  to  be  va- 
cated is  not  of  such  a  nature  that  if  It  were 
set  aside  the  moving  party  would  be  able  to 
interpose  a  substantial  defoise  upon  a  new 
trial,  or  in  anotho:  laroceeding  involving  the 
same  cause  of  action. 

Such  being  the  status  of  the  Judgment  and 
snch  being  the  office  of  proceedings  of  this 
kind,  but  a  single  reason  was  presented,  by 
the  showing  of  the  moving  party,  why  snch 
Judgment  should,  in  such  a  proceeding,  be 
vacated  and  set  aside;  and  that  was  that,  if 
so  set  aside,  he  would  be  able  to  show,  in 
his  defense,  that  by  an  arrangement  be- 
tween him  and  the  plaintiff,  it  was  agreed 
that  he  should  not  be  held  personally  Uable 
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for  tbe  debt  which  was  the  foundation  of 
«nch  Judgment.  It  in  no  manner  attacked 
tiie  boqa  fides  of  the  indebtedness,  nor  tlie 
tact  of  the  original  liability  of  himself  and 
partner  for  the  payment  thereof.  If  the  court 
below  had  determined  this  single  question 
of  fact,  as  to  such  agreement  having  been 
■made,  In  favor  of  the  moving  party, '  such 
rfinding  would  have  been  sufficient,  under  all 
the  circumstances  of  this  case,  to  have  enti- 
tled him  to  have*had  the  judgment  set  aside. 
-But,  unfortunately  for  him,  the  lower  court 
found  expressly  to  the  contrary,  and  found 
that  no  such  agreement  had  been  made  by  or 
on  behalf  of  the  plaintiff.  The  court  having 
CO  determined  this  fact,  there  remained  noth- 
ing in  the  showing  to  Influence  it  to  set  aside 
the  Judgment  In  its  opinion,  there  was  do 
merit  in  the  alleged  defense,  and  that  for 
4faat  reason  another  trial  would  result  in  tbe 
«ame  or  a  similar  Judgment  against  tbe  mov- 
ing party. 

It  may  be  suggested  that  the  appellant  was 
■entitled  to  have  the  question  of  fact  thus 
caised  determined  in  a  law  court.  But  to  so 
■bold  would  be  equivalent  to  deciding  that  a 
■court  of  equity  must  not  decide  a  fact  prop- 
erly before  It,  as  It  sees  It,  but  must  deter- 
«nine  It  In  favor  of  the  side  having  the 
4bui'den  of  proof  upon  what  it  deems  to  be  a 
SJteponderance  of  evidence  upon  the  other 
side,  to  the  end  that  the  same  question 
KlMuld  be  agahi  passed  upon  in  a  court  of 
Saw.  Thia  principle,  if  carried  to  its  logical 
43oncIuslon,  would  practically  destroy  all  equi- 
«afole  Jurisdiction,  and  we  are  unable  to  sub- 
•erlbe  thereto.  When  a  case  has  so  pro- 
jgressed  that  a  party  who  desires  relief  in  re- 
lation thereto  must  appeal  to  a  court  of  equi- 
tj,  be  must  so  appeal  to  it  for  the  purpose 
■«t  having  it  decide  all  questions,  both  of  law 
And  fact  It  is  no  doubt  true  that  a  cotu-t 
In  a  proceeding  of  this  kind,  should,  in  cases 
■of  doubt,  so  decide  questions  of  fact  as  to 
Sive  the  party  a  right  to  have  it  again  deter- 
mined by  a  law  court  But  to  hold  that,  how- 
ever clear  the  preponderance  of  evidence 
Against  the  showing  of  the  moving  party 
may  be,  the  court  must  decide  in  accordance 
with  the  claim  of  the  moving  party,  would 
not  only  be  contrary  to  every  rule  applicable 
4o  tbe  trial  of  questions  of  fact,  but  would, 
■in  its  results,  enable  a  party  against  whom 
almost  any  Judgment  had  been  rendered  to 
.procure  its  vacation,  and  the  benefit  of  a 
I  new  trial,  4>y  tbe  preparation  of  an  adroit 
showing  as  a  foundation  for  his  motion  to 
Taoate  the  same.  It  follows  that.  In  our  opln- 
VoD,  this  Judgment  was,  at  moat,  simply  ir- 
regularly entered,  and  that  tbe  findings  of 
the  lower  court  upon  the  facts  were  such 
that  the  appellant  was  not  entitled  to  any  re- 
lief as  against  such  Judgment 

Ae  to  the  cross  appeal,  by  which  respond- 
ent sought  to  have  the  action  of  the  court  in 
■modifying  tbe  judgment  set  aside,  we  are  of 
the  opinion  that  the  action  of  the  court  In 
<bat  regard,  was  warranted.    The  modifica- 


tion did  not  go  to  the  principal  of  the  orig- 
inal Judgment,  but  only  went  to  tbe  costs 
as  taxed  therein;  and,  tmder  all  the  circum- 
stances, we  are  not  prepared  to  bold  that 
the  court  did  not  have  Jurisdiction  to  modify 
the  Judgment  as  to  such  costs  in  the  pro- 
ceeding from  which  this  appeal  was  taken. 
The  order  refusing  to  vacate  the  Judgment, 
and  modifying  it  as  to  the  costs,  must  be  af- 
firmed. 

DUNBAR,  C.  J.,  and  SCOTT,  J^  concur. 
ANDERS,  J.,  dissents. 


QUINBT  v.  SLIPPER  et  al. 

(Supreme  Court  of  Washington.    Dec  27, 1893.) 

UscnxNics'  LiBNS  —  Parties  —  Ekfohcxmxxt 

AOxiNST  Insolvent's  Estate— Ikjuhotios. 

1.  In  an  action  to  enforce  a  medianica'  lien 
against  property  of  H.,  the  mere  allegation  that 
C^  claims  some  interest  in  the  propei-ty  is  not 
sufficient  to  make  the  insolvent  estate  of  H.,  of 
which  C.  was  assignee,  a  party. 

2.  As  a  sale  of  property  belonging  to  an 
insolvent's  estate,  on  foreclosure  of  a  mechan- 
ic's lien  would  constitute  a  cloud  on  the  as- 
signee's title,  though  the  assignee,  as  such,  was 
not  a  party  to  the  suit  the  assignee  may  main- 
tain an  action  to  restrain  such  sale. 

3.  An  assignment  for  the  benefit  of  credit- 
ors under  the  laws  of  Washington  prevents  the 
enforcement  of  a  mechanic's  lien  on  the  debtor's 
property  without  leav*  of  court 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  Frank  Qulnby,  assignee  of  the 
estate  of  William  Hamilton,  insolvent,  against 
Slipper  &  Fuller  and  James  O'Loughlin, 
sheriff,  to  restrain  execution  of  a  decree. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal   Affirmed. 

Million  &  Houser,  for  appeUanta.  Frank 
Qulnby,  for  respondent 

HOYT,  3.  Appellants  furnished  material 
for  the  erection  of  a  building  for  one  Hamil- 
ton, and,  not  being  paid  therefor,  filed  their 
lien  under  the  statute,  and  brought  their 
action  against  said  Hamilton  to  foreclose  the 
same.  In  their  complaint  in  said  action  It 
was  alleged  that  one  F.  W.  Carlton  had  some 
interest  In  the  premises  against  which  the 
lien  was  sought  to  be  enforced.  A  decree  of 
foreclosure  was  had,  whereupon  this  action 
was  prosecuted  by  the  respondent,  as  as- 
signee of  the  estate  of  said  Hamilton,  to 
enjoin  tbe  appellants  from'  enforcing  said 
foreclosure  Judgment  Said  Hamilton  made 
an  assignment  before  the  commencement  of 
the  action  for  foreclosure  of  the  lien,  and 
said  F.  W.  Carlton  was,  at  the  time  the  said 
action  was  commenced,  tbe  assignee  by  elec- 
tion of  tbe  creditors;  and  one  of  the  ques- 
tions presented  Is  as  to  whether  the  allega- 
tion, in  the  complaint  In  tbe  foreclosure  pro- 
ceeding, that  said  Carlton  claimed  some  In- 
terest in  the  property,  was  sufficient  to  make 
tbe  estate  of  said  Hamilton  a  party  to  the 
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allegation  must  be  Interpreted  to  have  been 
directed  against  the  said  Carlton's  interest 
In  bis  personal  capacity,  and  not  as  assignee 
of  tbe  said  Hamilton. 

Tbe  appellants  claim  tbat,  tbls  being  so, 
tbe  Judgment  was  absolntely  void  as  against 
tbe  estate,  and  for  that  reason  the  pro- 
rcedings  thereunder  could  in  no  manner  af- 
fect tbe  Interests  thereof.  We  cannot  agree 
with  tbls  contention.  Tbe  decree  was  In 
terms  directed  against  a  specific  piece  of 
property,  and  a  sale  thereunder  would  in 
some  degree  constitute  a  cloud  upon  tbe'tltle, 
which  would  interfere  with  the  assertion  of 
tbe  rights  of  the  estate  in  regard  thereto. 

The  oifly  other  question  presented  by  tbe 
record  is  as  to  tbe  right  of  tbe  plaintiff,  as  a 
Hen  claimant,  to  maintain  his  action  for 
tbe  foreclosure  thereof,  notwithstanding  the 
fact  tbat  tbe  person  against  whom  tbe  lien 
was  to  be  enforced  bad,  before  the  date  of 
the  commencement  of  tbe  action,  made  an 
assignment  under  tbe  statute  as  to  Insolvent 
debtors.  In  our  opinion,  such  action  could 
not  be  maintained.  It  Is,  perhaps,  true  tbat, 
nnder  a  common-law  assignment,  tbe  estate 
talcen  by  the  assignee  would  be  subject  to 
the  lien,  and  tbe  person  holding  It  could  go 
Into  court,  and  enforce  his  rights  thereunder, 
as  though  such  assignment  bad  not  been 
made^  by  simply  making  tbe  assignee  a 
party  to  the  proceeding,  in  case  he  desired 
to  foreclose  blm,  as  such  assignee,  from  rais- 
ing any  question  in  regard  thereto.  But  this 
court  has  treqafently  held  tBat  an  assignment 
under  our  statnte  Is  entirely  different.  We 
bave  beld  tbat,  upon  tbe  execation  of  tbe 
deed  of  assignment,  the  person  executing  it, 
to  aU  intoits  and  purposes,  surrenders  all 
bis  property,  whether  named  in  tbe  deed  of 
assignment  or  not,  to  tbe  Jurisdiction  of  tbe 
coort,  to  be  applied  as  directed  by  the  stat- 
ute; tbat  tbe  assignee  named  in  said  deed 
of  aissignment,  or  thereafter  chosen,  holds 
the  property  substantially  as  an  officer  of  tbe 
court.  Tbls  being  so,  it  must  follow  that 
nothing  can  be  done  by  any  persoif^in  refer- 
once  to  said  property,  or  looldng  to  tbe  en- 
forcement of  any  lien  against  the  same, 
without  Its  leave  first  obtained.  By  such 
iissignment  the  jurisdiction  of  the  entire  mat- 
ter of  adjusting  claims  against  the  estate, 
-whetbo:  secured  by  lien  or  otherwise,  passes 
to  tbe  court,  and  those  having  claims  must 
present  them  in  the  insolvency  proceeding. 
This  is  not  only  necessary  for  the  reason 
that  the  property  is  in  the  Jurisdiction  of  the 
court,  but  It  Is  in  the  Interest  of  economy, 
nnd  the  proper  adjustment  of  the  affairs  of 
tbe  insolvent.  Those  having  preferred 
claims  can  in  no  manner  be  Injured  by  hav- 
ing thus  to  present  them,  for  the  reason 
that  the  court  Is  clothed  with  ample  powe> 
to  protect  the  rights  of  such  preferred  cred- 
itors. Tbe  foreclosure  proceeding  was  there- 
fore wrongfully  commenced,  and,  as  tbe  en- 
forcement of  the  Judgment  rendered  would 
i«nd  to  embarrass  a  proper  administration 


of  the  affairs  of  tbe  insolvent,  the  lowei 
court  properly  enjoined  any  enforcement 
thereof,  and  Its  action  in  so  doing  must  b«r 
affirmed. 

DUNBAR,  O.  J.,  and  STILES  and  SCOTT, 
JJ.,  concur.  ANDERS,  J.,  did  not  sit  at  tbe 
bearing  of  this  case. 


STATE  V.  DUNCAN. 
(Supreme  Conrt  of  Washington.     Dee.  4,  W9S.) 
Cbiminai.  Law— CoNTiKrANCB — Prbsexcb  of  Ac- 

OUBID— CkOBS-EXAMIKATIOK— ISSTBUCTIONS. 

l.It  is  not  a  violation  of  Const,  art  1,  $; 
22,  that  tbe  accused  ihall  have  the  right  to  ap- 
pear and  defend  in  person  and  by  connnel,  tn- 
grant  a  continaance  without  the  personal  a;>- 
pearance  of  defendant 

2.  Defendant  testified  In  his  own  behalf, 
and  on  his  cross-examination  the  prosecutinjr 
attorney  asked  him  as  to  his  havinft  fled  soon 
after  the  crime  was  committed,  to  evade  pros- 
ecution. On  his  direct  examination  defendant 
was  questioned  generally  about  his  connectioit 
with  the  crime,  but  not  as  to  his  movements- 
after  the  offense.    Held,  that  the  qnestions  com- 

Rlained  of  were  proper,  as  affecting  tlie-  cred- 
>ility  of  the  witness.     Stiles,  J.,  dissenting. 

3.  Though  tbe  Jnry  might  not  stop  witbj 
considering  the  fact  of  flight  as  affecting  his 
credibility,  but  wonid  consider  it  as  evidence  of 
guilt,  it  could  not  avail  defendant,  since  at  Us- 
reaoest  the  fact  of  flight  as  evidence  of  guilt  was- 
saomitted  to  the  Jnry  in  a  chari;e  which  stated 
that  such  fact  was  not  conclusive  proof  of 
guUt,  nor  in  the  absence  of  other  evidence  suffi- 
cient to  authorize  a  verdict  of  guilty.  Stilesr 
X,  dissenting. 

4.  Such  cross-examination  did  not  violate 
Const  art  1,  {  8,  providing  that  no  person 
diall  l>e  compiled  in  any  crimiual  case  to  give- 
evidence  against  himself.     Stiles,  J.,  dissenting, 

5.  2  Code,  i  1180,  provides  that  all  persons- 
connected  with  a  crime,  whether  they  counsel. 
or  aid  in  Its  commission,  shall  be  tried  as  prin- 
cipals. Held,  that  it  is  not  necessary  to  set  the- 
particuiar  acts  forth  in  an  indictment  of  an- 
accessory  before  the  fact,  and  a  jury  may  find 
a  defendant  gnilty  nnder  an  information  char- 
ging him  as  principal  if  the  evidence  proved  hini.- 
an  accessory  before  the  fact. 

6.  Where  defendant  requested  an  instnio- 
tion  that  the  hare  possession  of  stolen  property 
alone  is  not  sufficient  to  sustain  a  verdict  of 
guilty,  which  the  court  gave,  adding  that  'ir 
is  ouly  a  circumstance  tending  to  show  (tuilr,**' 
he  canuot  complain  that  this  is  a  charge  on  tite 
facts. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Wallace  Mount,  Judge. 

Arthur  Duncan  was  convicted  of  larcenyv 
and  appeals.     Affirmed. 

Hyde,  Glass  &  Reagan,  for  appellants 
James  E.  Fenton,  Pros.  Atty.,  for  the  S;at«*-.. 

SCOTT,  J.  Tbe  defendant,  Arthur  Dui»- 
cau,  was  convicted  of  the  crime  of  larceny, 
and  he  appealed  to  this  court,  alleging  as- 
error  tbe  granting  of  a  continuance  of  the- 
cauBe  from  tbe  18th  to  tbe  24  tb  of  Ma  ret* 
without  his  personal  presence.  It  Is  claimed 
that  tbls  is  a  violation  of  section  22,  art. 
1,  of  tbe  constitution,  which  provides  that 
"In  criminal  prosecutions,  the  accused  shall 
have  a  right  to  appear  and  defend  In  person- 
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and  by  counsel."  We  are  of  the  opinion, 
bowevw,  that  this,  provision,  has  rcforeiico 
to  matters  connected  with  the  trial,  and  not 
to  anything  preliminary  thereto;  and  the 
granting  of  a  continuance  Is  not  a  part  of  the 
trial,  but  Is  a  preliminary  matter.  Counsel 
for  the  prisoner  was  present  at  the  time 
said  order  was  granted,  and  objected,  but 
not  on  the  ground  that  the  defendant  was 
absent.  It  does  not  appear  that  the  defend- 
ant was  subjected  to  any  injustice  or  injury 
in  the  premises. 

Upon  the  trial  of  the  cause  the  defendant 
tool£  the  stand,  and  testified  in  bis  own  be- 
half. Upon  his  cross-examination  the  prose- 
cuting attorney  was  permitted  to  asl^  him 
questions  relative  to  his  having  fled  soon 
after  the  crime  was  committed,  for  the  pur- 
pose of  evading  the  prosecution.  It  Is  con- 
tended that  this  was  erroneous  upon  two 
grounds:  (1)  Because  not  proper  cross-ex- 
amination; (2)  because  it  was  a  violation  of 
section  9,  art  1,  of  the  constitution  of  the 
state,  which  provides  that  "no  person  shall 
be  compelled  in  any  criminal  case  to  give 
evidence  against  himself."  As  to  the  first 
ground,  it  is  contended  that  it  was  Improper 
cross-examination,  because  in  the  direct  ^- 
amination  of  the  defendant  he  was  only 
questioned  touching  his  movements  on  the 
night  prior  to  his  arrest  and  on  the  morning 
of  his  arrest,  while  the  questions  relating 
to  his  flight  from  the  state,  and  absence  from 
the  trial  of  his  brother,  who  was  Indicted 
with  him,  related  to  matters  happening  sub- 
sequent Oiereto.  In  his  direct  examination 
the  defendant  had  been  questioned  general- 
ly with  regard  to  his  connection  with  the 
crime  charged,  and  testified  in  relation  to 
it  He  was  not  asked  the  direct  question  as 
to  whether  or  not  he  was  guilty,  nor  did 
he,  In  specific  words,  deny  his  guilt;  but  the 
whole  purpose  of  his  testimony  was  to  show 
'  that  he  was  not  guilty,  and  we  are  of  the 
opinion  that  the  questions  complained  of 
were  propef  as  tending  to  affect  the  credibil- 
ity of  the  witness,  the  fact  of  flight  being 
some  evidence  of  guilt,  and,  as  such,  tended 
to  show  that  the  defendant  had  testified  un- 
truthfully in  endeavoring  to  show  that  he 
was  not  guilty.  It  bad  a  direct  bearing  upon 
the  truthfulness  of  his  testimony  in  chief. 
It  Is  contended  that  the  Jury  would  not 
stop  with  considering  the  fact  of  flight  as 
affecting  the  credibility  of  the  defendant 
only,  but  would  consider  it  as  evidence  of  his 
being  guilty  of  the  crime  charged.  It  is 
doubtful  whether  a  dividing  line  can  be 
dniwn  under  the  facts  of  this  case,  for  the 
only  way  it  could  affect  his  credibility  was 
in  showing  that  he  was  guilty  of  the  offense 
charged,  and  that  consequently  the  testi- 
mony he  bad  given  in  his  direct  examina- 
tion, to  the  effect  that  he  was  not  guilty, 
was  untrue.  But,  be  this  as  it  may,  no 
error  can  be  founded  in  the  premises,  for 
the  Instructions  given  by  the  court  to  the 
Jtvy  that  the  fact  of  flight  might  be  taken  as 


evidence  of  guilt  were  given  at  the  request 
of  defendant.  For  instance,  'defendant  re- 
quested the  court  to  charge  as  follows:  "the 
Jury  may  consider  as  one  of  the  circum- 
stances in  this  case  the  fiict  that  defcndaut 
did  not  appear  when  his  case  was  called  for 
trial  a  few  months  after  his  arrest;  but  the 
fact  that  defendant  fled  Is  not  conclusive 
proof  of  his  guilt,  and,  in  the  absoice  of 
other  evidence,  is  not  sufficient  to  authorize 
a  verdict  of  guilty.  In  considering  the  cir- 
cumstance of  flight,  the  Jury  should  consider 
the  reasons  why  defendant  fled,  his  temper.n- 
ment,  his  surroundings,  the  advice  of  bis 
friends,  the  urginga  of  bis  family,  and  all 
that  Influenced  him  to  flee."  And  the  court 
gave  this  instruction,  with  otbos  relating 
thereto,  requested  by  the  defendant;  con- 
sequently, if  a  distinction  can  be  drawn  be- 
tween considering  such  evidence  only  as  af- 
fecting the  credibility  of  the  defendant,  and 
not  as  evidence  of  his  guilt  of  the  crime 
charged,  the  defendant  is  not  to  a  position  to 
take  advantage  of  It  in  this  case.  Not  was 
such  cross-examination  a  violation  of  the 
constitutional  provision  aforesaid.  When  a 
defendant  in  a  criminal  case  takes  the  wit- 
ness stand  he  asstunes  the  character  of  a  wit- 
ness, and  as  such  Is  subject  to  be  contra- 
dicted, disputed,  or  impeached,  the  same  as 
any  other  witness.  2  Code,  {  1307;  Boyle 
V.  State,  105  Ind.  469,  6  N.  B.  203;  Thdmas 
V.  State,  103  Ind.  419,  2  N.  B.  808;  State 
V.  Pfefferle,  36  Kan.  90,  12  Pac.  406. 

It  Is  further  contended  that  the  court  erred 
in  charging  the  Jury  that  the  defendant 
might  be  convicted  if,  though  not  standtn:; 
by  at  the  time  the  taking  was  done,  he  ad- 
vised and  counseled  It,  with  the  idea  and 
with  the  Intention  of  receiving  the  benefits 
of  the  property  taken,  on  the  ground  that 
this  was,  in  effect,  telling  the  Jury  that  the 
defendant  might  be  found  guilty  under  the 
information  Charging  him  as  principal  If  the 
evidence  showed  him  to  have  been  an  acces- 
sory before  the  fact  Section  1189,  voL  2,  of 
the  Code,  provides  that  "no  distinction  shall 
exist  between  an  accessory  before  the  fact 
and  a  principal,  or  between  principals  In  the 
flrst  and  second  degree,  and  all  persons  con- 
cerned in  the  commission  of  an  offense, 
whether  they  directly  counsel  the  act  con- 
stituting the  offense,  or  counsel,  aid)  and 
abet  in  Its  commission,  though  not  present 
shall  hereafter  be  Indicted,  tried  and  punish- 
ed as  principals.''  Under  a  statute  substan- 
tially like  this  the  supreme  court  of  Cali- 
fornia has  held  that  the  distinction  between 
an  accessory  before  the  fact  and  a  principal 
is  abrogated,  and  that  an  accessory  before 
the  fact  must  be  prosecuted,  tried,  and  pun- 
ished as  principal,  and  that  it  Is  suflSclent  to 
charge  such  accessory  directly  as  principal. 
People  V.  Outeveras,  48  Cat  19;  People  v. 
Rozelle,  78  Cal.  84,  20  Pac.  86.  It  is  con- 
tended that  charging  the  defendant  as  prin- 
cipal does  not  sufficiently  pat  him  upon  his 
guard,  and  advise  hi^^eC^^lMt  facts  to  be 
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proven  ag^nst  him,  where  It  Is  sought  to 
thow  that  he'  was  an  accessory  before  the 
fact,  but  not  a  direct  participant  In  the 
crime  Itatit,  and  that,  consequently,  an  Inno- 
cent man  might  be  surprised  in  a  trial  by  ttae 
proof  offered,  and  not  have  sufficient  oppor- 
tunity to  prepare  therefor,  in  consequence  of 
his  not  having  l^nown  In  advance  the  facta  to 
be  shown  against  him.  -  But  we  doubt  if  there 
is  any  more  fonndatioa  for  this  contention 
than  there  would  be  where  the  effort  was  to 
show  the  defendant  a  principal  in  the  com- 
mission of  the  crime  charged.  For  instance, 
in  the  crime  charged  here,— that  of  larceny  of 
a  steo'  belonging  to  one  Neal  Smythe,— It 
was  possible  for  the  offense  to  iiave  been 
committed  in  so  many  different  ways,  and 
under  such  a  variety  of  circumstances,  as 
principal  even,  that  In  the  case  of  an  Inno- 
cent man  the  fwrnal  charge  Itself  might  not 
afford  any  accurate  Information  of  the  facts 
ond  circumstances  to  be  shown;  but  in  such 
a  case,  wbere  a  party  Is  prosecuted  as  prin- 
cipal. It  is  not  contended  that  there  need  be 
anything  more  than  a  formal  charge.  It  la 
not  necessary  to  set  up  the  evidence  to  be 
offered,  nor  the  particular  facts  to  be  estab- 
lished; for  instance,  as  to  the  particular  part 
of  the  county  where  the  property  was  stolen, 
whether  taken  in  the  night  or  in  the  day 
time,  how  taken,  or  how  converted  to  the  use 
of  the  defendant,  the  kind  ot  property  other 
than  as  one  steer,  etc.,  as  to  all  of  which  the 
evidence  might  widely  vary  In  different 
cases,  and  yet  be  legitimate  evidence  under 
an  Information  couched  In  practically  the 
same  w<«da,  charging  the  defendant  as  prin- 
cipal. And  until  it  is  made  necessary  by  law 
in  the  case  of  a  prosecution  for  a  crime  to 
set  up  the  particular  acts  to  be  proven 
against  a  principal  it  is  not  necessary  to  set 
the  same  forth  in  the  case  of  an  accessory 
before  the  fact. 

The  defoidant  requested  the  court  to  give 
the  following  instruction:  "The  iWf  we  In- 
structed that  the  bare  possession  at  stolen 
property  alone  is  not  suffid^it  to  sustain  a 
verdict  of  gullly,"— which  the  court  gave, 
bat  added  the  following:  "It  is  only  a  cir^ 
comstance  tending  to  show  guilt"  It  is  con- 
tended that  this  is  error,  as  being  a  violation 
ot  section  IS,  art.  4,  of  the  constitution, 
which  provides  that  "Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,  nor 
comment  thereon,  but  shall  declare  the  law." 
It -is  not  claimed,  however,  that  It  Is  not  a 
correct  statement  of  the  proposition,  and  It 
Is  a  sufficient  answer  to  say  that,  as  the  de- 
fendant requested  an  tnstructlon  upon  this 
point,  he  cannot  complain  upon  the  ground 
stated,  because  the  court  gave  a  more  com- 
plete statement  than  he  had  requested.  Judg- 
ment affirmed. 

DUNBAB.  0.  J.,  and  HOYT,  X,  concur. 

ANDERS,  3.,  (concurring.)  I  think  the 
MOOS  examination  of  Uw  defendant  in  this 


case  was  not  carried  beyond  legitimate 
bounds.  Whenever  a  defendant  becomes  a 
witness  to  disprove  a  criminal  charge,  he 
thereby  subjects  himself  to  the  same  liabili- 
ties in  cross-examination  as  does  any  other 
witness,  and  may  be  croas^xamlned  as  to 
any  pertinent  matters,  even  although  such 
testimony  may  tend  to  criminate  him.  The 
statute  authortelng  parties  charged  with  of- 
fenses to  testify  In  their  own  Iiehalf  was 
new  Intended  to  enable  them  to  testify  as 
to  facts  tending  to  disprove  guilt,  and,  at  the 
same  time,  to  suppress  other  facts  tending 
to  shake  their  credibility,  or  to  throw  addi- 
tional light  upon,  or  give  color  to,  facts  and 
circumstances  detailed  In  tbe  examination  in 
chief.  The  object  of  aU  testimony  is  to 
elicit  the  truth,  and  racperience  has  shown 
that  it  is  only  by  cross-examination  that  the 
whole  truth  can  be  discovered.  No  one  can 
be  compelled  to  give  evidence  against  him- 
self, nor  can  any  one  accused  of  crime  be 
compelled  to  testify  in  his  own  behalf;  and, 
if  he  does  not  see  fit  to  do  so,  it  is  the  duty 
of  the  court  to  charge  die  Jury  tliat  no  pre- 
sumption of  guilt  arises  therefrom.  But 
when  a  pa*son  charged  with  the  commission 
of  an  offense  voluntarily  assumes  the  charac 
ter  of  a  witness,  he  waives  his  constitution- 
al protection,  to  the  extent,  at  least,  of  be- 
ing cross-examined  according  to  the  rules  of 
evidence;  and  if  he  states  facts  toidlng  to 
prove  his  Innocence  It  seems  to  me  that  it 
would  be  contrary  to  every  consideration  of 
justice  to  ^mit  him  to  refuse  to  state  other 
facts  connected  with  the  offense,  which  might 
tend  to  show  the  falsity  of  his  testimony  in 
chief.  No  one  would  contend  that  he  could 
not  be  compelled  to  answer  whether  he  had 
not  made  declarations  out  of  court  contrary 
to  his  testimony  on  the  witness  sta&d,  and  I 
am  unable  to  understand,  upon  principle  or 
reason,  why  he  should  be  permitted  to  re- 
fnse  to  state  whether  he  had  not  acted  con- 
trary to  his  decIarattoDS  as  a  witness. 

The  objection  tliat  the  court's  modlflcattoa 
of  the  Instruction  requested  by  the  defendant 
was  In  contravention  of  section  16,  art  4,  of 
the  state  constitution,  is  without  foundation, 
for  tbe  reason  that  all  that  was  added  there- 
to was  plainly  implied  In  the  Instruction  as 
originally  presented  to  the  court  I  see  no 
error  In  the  record,  and  think  the  Judgment 
ought  to  be  affirmed. 

STILES,  J.,  (dissenting.)  It  is  a  general 
rule  of  evidence,  to  which  the  courts  of  this 
country  have  yielded  adherence  since  Rail- 
road Co.  T.  Stlmpson,  14  Pet  461,  that  a 
party  has  no  right  to  cross-examine  any  wit- 
ness except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  In  his  dl' 
rect  examination;  and  if  he  wishes  to  ex- 
amine Mm  as  to  other  matters  he  must  do 
so  by  making  the  witness  his  own,  and  call- 
ing him  as  such.  1  Greenl.  Bv.  §  495;  1 
Whart  Bv.  f  629;  1  Ricfe,  Bt.  p.  586;  Rap. 
Wit  {  246.     I  think  this  court.  In  the  forego- 
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ing  opinions,  means  to  sustain  this  rule;  but 
it  holds  that  the  questions  asked  of  the  de- 
fendant by  the  prosecution  were  rightfully 
asked,  because  they  tended  to  break  down 
his  credibility  as  a  witness.  But  I  see  noth- 
ing of  that  kind  In  IL  The  defendant  had 
testified  to  nothing  as  to  his  whereabouts 
after  the  day  of  the  alleged  crime,  but  mere- 
ly attempted  to  account  for  the  way  in  which 
he  came  to  be  at  the  place  where  the  steer 
was  killed.  It  was  perfectly  competent, 
then,  of  course,  for  the  state  to  test  his  credi- 
bility as  an  ordinary  witness  In  any  of  the 
weU-recognized  modes  of  making  such  a  test. 
But  Instead  of  that  It  was  allowed  to  go  into 
an  independent  examination,  into  a  matter 
wholly  foreign  to  anything  that  bad  been 
testified  to.  Flight  is  a  circumstance  which 
may  tend  to  show  a  consciousness  of  guilt, 
and  therefore  guilt  Itself,  thereby  negatlTlng 
the  legal  conclusion  that  a  defendant  is  not 
guilty.  If  a  defendant  testify  on  the  stand 
to  the  legal  conclusion  that  he  is  not  guilty, 
then  the  circumstance  of  fiight  would  tend 
to  contradict  his  testimony,  but  it  would  not 
affect  his  credibility  as  a  witness,— that  is, 
the  probability  that  he  would  speak  the 
truth.  The  argument  of  the  court  is  that,  al- 
though this  defendant  did  not  say  he  was  not 
guilty,  the  very  fact  that  be  testified  was  an 
assertion  of  that  conclusion;  but  the  obvious 
answer  to  that  is  that  witnesses  do  not  tes- 
tify to  the  guilt  or  innocence  of  a  prisoner, 
but  to  facts  from  which  the  legal  conclusion 
one  way  or  the  other  may  be  drawn.  The 
law  said  for  this  defendant  that  ne  was  not 
guilty  until  proven  so,  and  in  giving  him  the 
privilege  of  testifying  It  did  not  oCFer  him  a 
trap  wherein,  being  caught,  confessions  of 
guilt  might  be  wrong  from  him.  As  well 
might  it  be  contended  that  a  prisoner  testify- 
ing to  an  alibi  could  be  asked  on  cross-exam- 
ination if  he  had  not  stated,  out  of  court, 
that  he  actually  committed  the  crime  charg;ed. 
Precisely  such  an  attempt  was  made  under 
the  guise  of  an  Impeachment  of  the  witness 
In  People  r.  Yeaton,  75  Cal.  415,  17  Pac.  544, 
and  the  Judgment  was  reversed  by  a  unani- 
mous court  for  the  error  committed  in  com- 
pelling the  witness  to  answer.  The  consti- 
tutional provision  allowing  defendants  in 
criminal  cases  to  testify  was  undoubtedly  In- 
tended to  benefit  the  accused.  If  it  had  been 
for  the  benefit  of  the  state.  It  would  have 
provided  that  the  state  might  call  him.  But 
if  the  prosecution  can  keep  back  the  evl- 
^  dence  which  it  has  in  its  possession  showing 
flight,  for  instance,  until  the  defendant  is  on 
the  stand,  and  then  compel  him  to  testify  to 
it,  it  is  thereby  permitted  to  make  him  its 
own  witness  to  prove  a  material  fact  in  its 
own  case,  which  the  constitution  expressly 
forbids.  It  seems  to  me  that  the  inevitable 
tendency  of  this  decision  must  be  either  to 
drive  nil  criminal  defendants  out  of  the  wit- 
ness diair,  and  thus  annul  the  constitution; 
or  to  subject  every  such  defendant  who  may 
testify  to  the  most  insignificant  fact  in  his 


own  behalf  to  account  for  himself  in  every 
conceivable  way,  even  to  admitting  the  very 
substance  of  the  offense  charged,  on  pain  of 
prosecution  for  perjury  If  he  fails  to  tell  the 
truth.  The  constitutional  guaranty  Is  that 
no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself.  To 
give  evidence  is  to  state  facts,  and  to  be  com- 
pelled to  state  the  fact  that  he  ran  away  i» 
to  compel  a  prisoner  to  give  evidence  against 
himself.  "These  statutes,  [permitting  .ic- 
cuaed  persons  to  testify,]  however,  cannot  be 
so  construed  as  to  authorize  compulsory 
process  against  an  accused  to  compel  him  to 
disclose  more  than  he  chooses.  They  do  not 
so  far  change  the  old  system  as  to  establish 
an  inquisitorial  process  for  obtaining  evi- 
dence. They  confer  a  privilege,  which  the 
defendant  may  use  at  his  option.  If  be  does 
not  choose  to  avail  himself  of  it,  unfavorable 
inferences  are  not  to  be  drawn  to  his  preju- 
dice from  that  circumstance;  and  if  be  does 
testify  he  is  at  liberty  to  stop  at  any  point 
he  chooses,  and  it  must  be  left  to  the  jury 
to  give  a  statement,  which  he  declines  to 
make  a  full  one,  such  weight  as,  under  the 
circumstances,  they  think  It  entitled  to;  oth- 
erwise the  statute  must  have  set  aside  and 
overruled  the  constitutional  maxim  which 
protects  an  accused  party  against  being  com- 
pelled to  testify  against  himself,  and  the  stnt- 
ntory  privilege  becomes  a  snare  and  a  dan- 
ger." Cooley,  Const.  Lim.  (5tb  Ed.)  p.  3S(i. 
The  correct  rule  is  laid  down  in  Boyle  v. 
State,  105  Ind.  469,  5  N.  E.  203,  where  It  is 
said:  "The  cross-€xr|aiInatlon  of  a  witness 
must  be  confined  to  the  subject  opened  by  the 
direct  examination.  This  settled  rule  docs 
not,  however,  restrict  the  cross-examination 
to  the  specific  facts  developed  by  the  direct 
examination.  Where  a  subject  is  opened  by 
the  direct  examination,  the  cross-examining 
counsel  may  go  fully  into  the  details  of  the 
subject,  and  is  not  confined  to  the  particular 
part  of  it  embraced  within  the  questions  ask- 
ed upon  ihe  direct  examination.  *  *  *  In 
this  instance,  the  accused,  when  on  the  wit- 
ness stand,  had  given  account  of  his  move- 
ments upon  a  day  named,  and  it  was  proper 
to  go  fully  into  the  subject  upon  cross-ex- 
amination, and  the  state  was  not  confined  to 
the  particular  period  of  time  designated  In 
the  questions  asked  on  direct  examination." 
Deeming  this  a  very  important  matter  In 
the  admln'-stratlon  of  criminal  law.  and  that 
the  decision  Is  contrary  to  all  authority,  I 
have  thought  It  best  to  record  my  dissent  at 
length. 


STATE  ex  rel.  HERSNER  t.  ARTHUR, 

Judge. 

(Supreme  Court  of  Washington.     Dec.  6,  1893.) 

Apfbal — Setti.biie.vt  of  Statbxbkt — Judge's 

Cektipicate — Amexdhbkt. 

1.  Laws  1803,  c.  00,  i  0,  providing  for  the 

settlenieut   of   a    Rtatement   of   facts,    declare* 

that.  If  no  amendments  ar^i^naetk^ithin  the 
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time  prescribed,  the  proposed  statement  shall 
be  deemed  osreed  to,  niul  shall  -be  ccrtiticil:  and 
nection  11  provides  that  the  judge  shall  certify 
that  the  pnnvwlings  eniboilied  in  the  statement 
oc<!urred  iu  the  OHiiKe,  and  are  made  a  part  of 
the  record,  and.  irhi-n  such  is  the  fact,  be  shall 
certify  that  the  same  contains  all  the  material 
proceedings,  or,  as  the  case  may  be,  such  pro- 
ceedings as  the  parties  have  agreed  are  all 
that  are  material  therein.  Held  that,  if  the 
party  on  \rhom  the  statement  is  served  does 
not  object  within  the  prescrilied  time,  the  judge 
need  not  iiivcsiieate  it,  and  the  parties  are 
bound  bf  it  ax  certi6ed. 

2.  While  the  statute  provides  that  the  judge 
may  correct  or  supplement  his  certificate,  ac- 
conling  to  the  facts,  at  any  time  before  an  ap- 
peal iii  heard,  he  can  correct  it  only  in  accord- 
ance with  the  facts  as  shown  by  the  statement 
at  the  time  of  settlement;  and  he  cannot  cor- 
rect the  statpmcnt,  and  then  make  his  certificate 
conform  to  the  facts  of  the  new  statement. 

3.  The  remote  possibility  of  attorneys  col- 
lading  to  impose  a  false  record  on  the  supreme 
court  does  not  render  the  statute  unconstitu- 
tional. 

4.  If  proper  notice  of  the  filing  of  the  state- 
ment of  facts  is  not  given  the  adverse  party,  his 
remedy  is  to  strike  the  statement  of  facts,  and 
he  cannot,  after  the  time  for  amendment  has 
expired,  seek  to  substitute  another  statement 
or  another  certificate. 

Petition  on  the  relation  of  Joseph  Hersner 
asainst  Jesse  Arthur,  judge  of  the  superior 
court  of  Spokane. county,  for  a  writ  of  inan- 
datnus  directing  respondent  to  correct  his 
certificate  to  a  statement  of  facts.  Writ  de- 
nied. 

Jones,  Belt  &.  Qulnn,  for  relator. 

DUNBAR,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandamua.  The  petition  alleges 
that  an  action  for  the  foreclosure  of  a  mort- 
gage, in  which  petitioner  was  plaintiff,  and 
B.  Martin  and  Mary  Martin,  his  wife,  are 
defendants,  was  tried  on  the  23d  day  of  May, 
1893,  and  on  said  day  a  decree  was  duly  ren- 
dered and  signed  by  Jesse  Arthur,  judge  of 
Spokane  county,  aforesaid.  That,  on  the 
trlftl  of  said  catise,  petitioner,  B.  Martin  and 
wife,  and  several  other  witnesses  on  the  part 
of  both  plaintiff  and  defendants,  testified 
and  gave  evidence,  but  that  none  of  the  tes- 
timony was  reduced  to  writing..  That 
Messrs.  Herman  &  Wilson,  attorneys,  repre- 
sented defendants  at  the  trial  of  said  cause. 
Tliat  on  the  2l8t  day  of  June,  1S93,  a  paper 
parportlns  to  he  a  copy  of  a  statement  of 
facts  In  said  action  was  served  on  Messrs. 
Jones,  Belt  &  Qulnn,  attorneys  for  the  peti- 
tioner In  said  action.  That  on  the  22d  day 
of  June,  1S83,-  a  paper  purporting  to  be  a 
statement  of  facts  in  said  cause,  and  the  orlg- 
10.11  of  the  copy  served  on  the  petitioner's 
attorney,  was  filed  in  snid  cause,  but  that 
neither  of  said  papers  was  addressed  to  the 
petitioner  or  to  his  said  attorneys,  and  nei- 
ther of  said  papers  was  signed  or  subscribed 
by  either  said  B.  Martin  or  his  wife,  or  by  his 
said  attorneys,  or  by  any  attorney,  or  by  any 
person.  That  afterwards,  on  the  Cth  day  of 
July.  1S03.  a  notice  of  appeal  in  snId  action 
to  t'A*  supreme  coiurt,  signed  by  Messrs.  Tra- 
tbfr  &  Oansun.  as  attorneys  of  said  B.  Mar- 


tin and  wife,  was  served  upon  petitioner's  at- 
torneys, and  an  appeal  bond  was  also,  on 
the  said  Cth  day  of  July,  1893,  filed  in  said 
cause  by  the  said  B.  Martin  and  wife.  That 
no  notice  of  substitution  or  change  of  attor- 
neys In  said  cause  was  ever  given  or  served. 
That  petitioner,  believing  that  no  statement 
of  facts  had  been  served  or  filed  in  said 
cause,  and  that  said  attorneys,  Prather  & 
Danson,  had  no  right  or  authority  to  repre- 
sent said  B.  Martin  and  wife  In  said  case 
without  notice  of  substitution,  as  required  by 
law,  did  not  file  any  objections  to  said  pur- 
ported statement  of  facts;  and  the  said  Jesse 
Arthw,  Judge  aforesaid,  deeming  that  said 
statement  of  facts  was  agreed  to,  without 
any  examination  of  said  alleged  statement  of 
facts,  did,  on  the  27th  day  of  September, 
1893,  sign  a  certificate  to  said  alleged  state- 
ment of  facts,  as  follows:  "I,  Jesse  Arthur, 
the  judge  of  said  court  before  whom  said 
cause  was  tried,  do  hereby  certify  that  the 
matters  and  things  embodied  in  the  foregoing 
statement  of  facts'  are  matters  and  things  oc- 
curring In  the  cause,  and  that  the  same  are 
hereby  made  a  part  of  the  record  therein; 
and  that  said  statement  contains  all  the  ma- 
terial facts,  matters,  and  proceedings  hereto- 
fore occurring  in  the  cause,  and  not  already  u 
pnrt  of  the  record  therein."  That  the  said 
paper  purporting  to  be  a  statement  of  facLs 
purported  to  contain  all  the  testimony  of  the 
witnesses  given  upon  the  trial  of  said  cause; 
but  petitioner  alleges  that  a  large  part  of 
the  material  testimony  given  by  said  wit- 
nesses on  said  trial  was  left  out  of  said  alle.v;- 
ed  statement  of  facts;  and  that  only  that 
part  of  the  testimony  of  said  witnesses  as 
was  favorable  to  sold  B.  Martin  and  wife 
was  set  out  in  sajd  statement;  and  that  a 
large  part  of  the  testimony  which  was  fa- 
vorable to  petitioner,  and  tended  to  prove 
the  allegations  of  bis  complaint,  was  left 
out  of  said  alleged  statement;  and  that  said 
alleged  statement  did  not,  and  does  not, 
contain  all  of  the  material  facts  and  pro- 
ceedings occurring  In  said  cause.  That  after- 
wards, in  the  month  of  October,  1893,  peti- 
tioner duly  applied  to  the  said  Jesse  Arthur, 
Judge  as  aforesaid,  to  correct  his  certificate 
to  said  statement  of  facts  according  to  the 
facts,  and  to  state  and  certify  In  his  amend- 
ed certificate  tliat  none  of  the  testimony  of 
the  witnesses  on  the  trial  of  said  cause  was 
reduced  to  writing;  and  that  It  was  Impossi- 
ble for  the  said  Judge  to  certify  that  the  tes- 
timony of  the  witnesses,  as  set  forth  In  said 
statement,  is  correctly  embodied  therein ;  and 
that  said  statement  of  facts  docs  not  con- 
tain all  the  material  testimony  of  the  wit- 
nesses on  said  trial,— which  application,  on 
due  bearing,  was  denied.  That  the  said  Jes- 
se Arthur,  Judge  as  aforesaid,  stated,  at  tbo 
time  he  overruled  said  application,  that  nouc 
of  the  testimony  of  the  witnesses  testifying; 
;  had  been  n-duced  to  writing,  and  that  it  was 
I  impossible  for  him  to  say  Hint  the  testinioiiy 
I  of  the  wltue:jses,  as  set  forth  In  said  sintcni  ^@ 
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of  t&cta,  was  correctly  given  therein,  or  that 
said  statement  of  facts  contains  all  the  mate- 
rial facts,  or  testimony  of 'the  witnesses  who 
testified  upon  the  trial  of  said  cause;  and 
that  he  (the  said  Judge)  signed  said  certificate 
without  an  examination  of  said  statement  of 
facts,  and  because  the  petitioner  had  failed  to 
file  or  make  any  objeettons  to  said  statement 
as  filed;  that  he  (the  said  judge)  would  deny 
the  application  to  correct  said  certificate,  for 
the  reason  that  he  doubted  his  power  or  ri^ht 
to  make  such  correction.  And  petitioner 
prays  for  a  mandate  of  this  court  command- 
ing and  directing  the  said  Jesse  Arthur  to  cor- 
rect his  certificate  to  the  said  statement  of 
facts  according  to  the  facts  herein  alleged 
by  the  petitioner.  In  wder  to  expedite  a 
-discussion  of  tills  case,  the  judge  answered, 
admitting  the  substantial  truthfulness  of  the 
matters  and  things  set  up  in  the  petition, 
stating  affirmatively  that,  even  If  he  had 
made  an  examination  of  said  statement,  and 
read  the  same,  he  would  have  been  unable 
to  certify  that  it  contains  all  the  material 
facts  testified  to  on  the  trial  of  said  cause,  as 
the  said  testimony  was  not  reduced  to  writing 
at  the  time  of  said  trial,  and  he  did  not  re- 
member, at  the  time  he  made  said  certificate, 
all  the  evidence  or  all  the  facts  brought  out 
lu  the  trial  of  said  case. 

A  reference  to  the  statute  providing  for 
the  settlement  of  a  statement  of  facts  is  nec- 
essary to  the  determination  of  this  question, 
as  a  statement  of  facts  can  only  be  settled 
In  the  manner  prescribed  by  the  statute, 
and  a  judge  can  only  certify  a  statement  in 
accordance  with  the  direction  of  the  statute. 
Section  9,  c  60,  Laws  1893,  which  la  an  act 
providing  for  and  regulating  the  taking  of 
exceptions,  and  settling  and  certifying  bills 
of  exceptions  and  statements  of  facts,  and 
providing  the  manner  of  preparing  a  state- 
ment, and  the  notice  required,  provides  as 
follows:  "If  no  amendment  shall  be  served 
within  the  time  aforesaid,  the  proposed  bill 
or  statement  shall  be  deemed  agreed  to  and 
shaU  be  certified,"  eto.  It  seems  to  me  that 
there  can  be  but  one  construction  given  to 
this  statute;  that  the  intention  of  the  legis- 
lature Is  plainly  deduced  from  the  language 
employed,  vie.  that  a  time  and  place  have 
l>een  denominated  for  amendments  to  be 
presented  by  respondent  to  the  statement  of 
facts,  (a  copy  of  which  has  been  served  upon 
him,)  if  he  desires  to  make  any  amendments; 
and  if  he  does  not  appear  at  such  time  and 
place,  and  offer  any  objections  or  amend- 
ments, the  judge  must  conclude  that  he  ac- 
cepts the  statement  filed  as  the  proper  state- 
ment, and  that  no  amendments  are  desired. 
For  the  law  eays  plainly  that  tmder  such 
circumstances  "the  proposed  bill  or  state- 
ment sbaU  he  deemed  agreed  to,  and  shall 
be  certified  by  the  Judge;"  and  tmder  such 
circumstances.  In  my  opinion,  the  Judge  has 
no  other  duty  to  perform;  no  duty  of  in- 
vestigation is  Imposed  upon  him,  excepting 
where  amendments  are  offered,  and  tlicre  Is 


a  contest  instituted  thereby.  If  respondents 
were  allowed  to  disregard  the  time  wtiich  is 
prescribed  under  the  law  for  filing  objec- 
tions to  the  statement  or  amendments  there- 
to, then  all  the  provisions  of  the  law  as  to 
time  are  uttM-Iy  without  force  or  meanhig. 
The  Idea  that  the  judge  is  only  to  enter 
into  an  investigation  when  the  statement  is 
questioned  by  the  respondent  Is  borne  oat 
by  the  provisions  of  section  11,  which  pro- 
vides: "The  Judge  shall  certify  that  the 
matters  and  proceedings  embodied  In  the  bUl 
or  statement,  as  the  case  may  be,  are  mat- 
ters and  proceedings  occurring  in  the  cause 
and  that  the  same  are  thn-eby  made  a  part 
of  the  record  therein;  and.  when  such  is  the 
fact,  he  shall  further  certify  that  the  same 
contains  aU  the  material  facts,  matto^  and 
proceedings  heretofore  occurring  In  the 
cause,  and  not  already  a  part  of  the  record 
therdn,  or,  as  the  case  may  be,  such  thereof 
as  the  parties  have  agreed,  to  be  all  that 
are  material  therein."  Under  the  provisions 
of  this  section.  If  the  parties  agree  that  the 
statement  contains  the  material  facts,  the 
Judge  shall  so  certify.  This  provisICHi,  taken 
in  connection  with  the  provision  in  section 
9,  that,  where  there  is  no  amendment,  the 
proposed  statement  shall  b"e  deemed  agreed 
to,  leaves  very  little  to  be  said,  so  far  as 
the  intention  of  the  lawmakers  is  concerned. 
In  tills  case  there  was,  under  the  law,  an 
agreement  that  the  statement  certified  c<hi- 
tained  all  the  material  facts,  and  the  parties 
are  bound  by  it  While  the  statute  provides 
that  the  judge  may  correct  <m*  aupplement  his 
certificate  accwdlng  to  the  facts  at  any  time 
before  an  appeal  is  heard,  and  that  he  may 
be  compelled  to  do  so  by  mandate  of  this 
court,  he  can  only  correct  It  in  accordance 
with  the  facts  aa  shown  by  the  statement  at 
the  time  of  the  settlement;  but  he  certainly 
is  not  given  auth<»:lty  to  correct  ttie  state- 
ment, and  then  make  his  certlflcate  conform 
to  the  facts  of  the  new  statement,  tor  this 
would  be  virtually  a  new  settlement  of  the 
statement  of  facts,  which,  as  we  have  said 
above,  would  destroy  the  force  of  the  law 
prescribing  the  time,  and  the  questions 
which  ought  to  tiave  been  settled  within  10 
days  after  the  filing  of  the  statement  would 
remain  tmsetUed  up  to  the  time  of  the  hear- 
ing of  the  appeal,  and  no  InteUigrent  prepara- 
tion for  the  hearing  of  a  case  In  this  court 
could  be  made. 

It  is  objected  that  this  construction  of  the 
statute  would  place  the  settlement  of  a  state- 
ment of  facts  In  the  hands  of  the  litigants  m* 
their  attorneys,  and  that  the  effect  mlgjit  be 
to  make  this  court  a  court  of  original  juris- 
diction. A  glance  at  section  12  of  the  same 
act  leaves  no  doubt  of  the  legisUttlve  inten- 
tion to  confer  this  power  of  settlement  on 
the  parties,  for  it  specially  provides  that,  in 
case  of  the  death  of  a  Ji»lge,  the  statement 
m-ay  be  settled  by  stipulation  of  the  parties 
with  the  same  effect  as  if  duly  settled  and 
certified  by  such  judge  while  still  in  otfice; 
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■0  that  the  only  qaestioD  remaining  in  my 
mind  la  the  question  of  the  constltntlonality 
«f  the  act,  and  I  hardly  think  that  the  re- 
mote possibility  at  attorneys  entering  into 
a  collusion,  in  violation  of  their  oaths  as 
officers  of  the  court,  to  Impose  a  false  record 
upon  this  court.  Is  a  sufficient  coDsiderntion 
to  warrant  this  court  in  btrfding  the  legis- 
lative act  nnconstltutlonal.  If  such  a  case 
should  arise,  and  was  brought  to  the  atten- 
tlcMi  of  the  court,  I  have  no  doubt  of  the 
power  at  the  court  to  relieve  itself  of  the  at- 
tempted imposition. 

The  question  of  notice,  presented  nt  con- 
siderable length  In  the  petition,  it  seems  to 
me,  cannot  be  considered  here.  If  legal 
notice  was  not  given  to  the  respondent,  his 
remedy  is  to  strike  tbe  statement  of  facts, 
but  be  cannot  rely  on  his  want  of  notice  un- 
til after  the  time  for  amendment  lias  ex- 
pired, and  then  abandon  his  position,  and 
se^  to  substitute  another  statement,  or  an- 
other certificate,  which  would  destroy  the 
force  and  effect  of  the  statement  settled, 
and  which  could  not  be  brought  here  with 
a  certificate  of  any  other  character.  Tbe 
writ  should  not  Isetie. 

SCOTT,  3.,  coDCors. 

snLiES,  J.  I  ooncor  In  the  foregoing,  and. 
In  addition,  would  say  that  I  desire  it  to  ap- 
pear distinctly,  «8  my  view  of  the  matter, 
that  It  Is  entirely  within  the  aathority  of 
the  trial  Jndge  to  correct  his  certificate  at 
any  time,  so  as  to  make  it  conform  to  tbe 
truth;  that  Is,  that  having  certified  that  the 
statement  contains  all  the  material  facts, 
when  In  flict  it  contains  only  a  part  of  them, 
he  cannot  be  estt^ped  to  make  the  correc- 
tion. This  seems  to  be  the  point  about 
which  the  Judge^  In  this  Instance,  was  most 
in  doobt 


PRATSCH  ct  al.  v.  ABE:R0B>BN  PACKINa 
OO. 

(Sopreme  Court  of  Washington.     De&  5,  1888.) 
Vbjtdob  ams  Pohobasbk  —  Sai.'k  of  Iiot  —  Defi- 

OISKCT  IX  QnAMTITT— ABATEWBNT  OF  PriOB. 

Plaintiff,  lutving  pnrchased  of  defendant 
corporation  a  lot  bordering  on  a  rlrer,  and  on 
n-bich  a  wharf  had  been  constracted  berond  the 
measored  line,  ont  to  deep  water,  goaght  to 
avoid  the  last  payment,  and  to  recover  a  portion 
at  the  price  already  paid,  on  the  ground  m  false 
and  fnradnlent  representations  that  it  could 
cvnvey  title  to  the  edge  of  the  wharf.  Both 
the  recorded  plat  and  the  one  used  In  making 
tbe  contract  snowed  the  lot  as  running  from  the 
street  back  to  the  river,  bat  the  length  was 
not  given.  The  evidence  showed  that  only  10 
to  iB  feet  of  the  front  of  the  lot  was  aboTe 
^rmter  at  ordinary  hiRh  tide,  and  ocean  Teasels 
could  lay  at  the  wharf  at  low  tide;  that  plain- 
tiff bad  lived  in  the  vicinity  for  nine  years,  and 
«ws  familiar  with  the  lot.  Bcid,  that  plaintiff 
r^oald  not  recover. 

Apppal  from  superior  court,  Chchalls  coim- 
ry:    Mason  Irwln,  Judge. 
'Artlon  by  Catherine  A.  Pratsch  and  an- 


other against  the  Aberdeen  Packing  Com- 
pany to  enforce  a  contract  to  convey  realty, 
and  for  other  relief:  There  was  judgment 
for  defendant,  dismissing  the  action,  and 
plaintiffs  appeal.    Modified. 

J.  O.  Cross,  for  appellants.  Fulton  Bros., 
for  respondent 

STILES,  3.  In  June,  1890,  the  respondent 
was  the  owner  of  a  narrow  strip  of  land 
lying  to  the  eastward  of  F  street,  in  the 
town  of  Aberdeen,  between  wliat  would  have 
been  Hume  and  River  streets  bad  those 
streets  been  extended.  The  east  boundary 
of  the  strip  was  the  Wlshkah  river,  a  mean- 
dered stream  in  which  there  was  a  large 
ebb  and  flow  of  the  tides.  The  river  was 
navigable  for  all  ordinary  water  craft  and 
was  supposed  to  be  subject  to  the  provi- 
sions of  the  state  constitution  relating  to 
harbor  lines.  The  meandered  line,  as  run 
by  surveyors  of  the  United  States  opposite 
the  strip  in  question,  was  some  30  or  40 
feet  from  the  east  line  of  F  street  but  the 
line  of  actual  mean  high  water  was  only 
some  15  or  20  feet  therefrom.  Respondent 
was,  and  for  some  time  bad  been,  the  owner 
of  whatever  land  there  was  between  F  street 
and  the  river,  and  for  some  years  there 
had  been  upon  the  land,  and  upon  piles 
driven  into  the  bed  of  tbe  river,  a  fish  can- 
nery, with  suitable  buildings.  The  total 
breadth  of  the  area  thus  covered  by  the  can- 
nery wharf  and  property  was  some  76  feet 
at  the  north  end  of  the  strip,  and  about 
120  feet  at  the  south  end,  and  the  length 
of  it  was  300  feet  The  outer  edge  of  tbe 
wharf  was  at  about  the  line  of  extreme  5ow 
tide.  Being  desirous  of  selling  its  property, 
the  respondent,  in  said  month  of  Jime,  orally 
proposed  to  ten  persons,  of  whom  appellant 
Catherine  Pratsch  was  one,  that  It  would 
subdivide  Its  tract  into  10  lots,  of  30  feet 
frontage  on  F  street  each,  by  a  plat  to  be 
accepted  by  the  Aberdeen  town  coimcll  and 
filed  in  the  office  of  the  county  auditor,  and 
would  sell  the  lots  for  a  total  of  $20,000, 
each  lot  to  bear  its  just  proportion  of  the 
price  as  might  be  determined  among  the  pur- 
chasers. This  proposition  was  agreed  to,  the 
plat  was  filed,  and  appellant  Catherine 
Pratsch  entered  into  a  contract  with  re- 
spondent for  lot  7  of  the  plat,  which  was 
the  most  northerly  of  the  lots,  for  the  sum 
of  $2,125,— part  cash,  and  part  in  deferred 
payments;  the  respondent  agreeing  to  exe- 
cute a  warranty  deed  upon  receiving  tbe  last 
payment  Under  this  contract  appellants 
went  into  possession  of  tbeb:  lot  and  of  the 
building  erected  thereon,  and  made  the  two 
deferred  payments  due  in  6  and  12  mouth.s. 
Tbe  third  and  last  payment,  due  In  18 
months,  they  did  not  make,  but  commenced 
this  action,  allowing  a  lately-discovered  de- 
ficiency In  the  amount  of  land  owned  by 
rospondcnt,  and  fraudulent  representations 
on  tbe  part  of  the  respondent  In  connection 
with  tbe  amount  of  land  It  owned  an^^^^ 
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convey,  as  Inducements  to  appellants  to  con- 
tract These  representa lions  were  said'  to 
consist  of  persuasive  arguments  and  state- 
ments made  by  respondent's  agent  for  tbe 
sale  of  Its  property,  going  to  show  that,  al- 
though there  was  only  a  few  feet  of  land 
between  the  street  and  the  water  of  the 
river,  respondent  could  sell,  and  would  sell, 
and  mal^e  good  title  to,  all  of  the  area  cov- 
ered by  Its  wharf,  and  perhaps  of  some  not 
actually  so  covered;  the  most  positive  state- 
ment being  alleged  to  be  that  the  outer 
wharf  line  was  even  within  the  meander 
Itate  of  the  rlv»'  as  originally  surveyed,  and 
therefore  the  title  of  respondent  must  be 
good  to  that  point  The  gist  of  the  allega- 
tions was  that  the  agent  had  asserted,  and 
Induced  appellants  to  believe,  that  he  coidd 
mal^e  title  out  to  the  edge  of  the  wharf; 
that  be  had  promised  to  file  a  plat  covering 
the  entire  wharf;  and  that  at  the  time  of 
executing  the  contract  he  had  represented 
that  such  a  plat  had  been  filed.  If  there 
was  a  mere  promise  to  file  a  plat,  the  case 
would  seem  to  be  like  that  of  Kelly  v.  Land 
Co.,  4  Wash.  194,  20  Pac.  1054,  where  the 
purchaser  was  held  bound  by  the  plat, 
n-hlch  was  referred  to  and  made  a  part  of 
her  deed.  If,  on  the  other  hand,  a  lot  ^ad 
been  sold  according  to  a  plat  on  file,  and 
tbe  seller  bad  falsely  represented  the  size 
of  tbe  lot,  and  the  title  to  part  of  the  lot 
had  faUed,  there  would  have  been  a  case 
liice  that  of  Sears  T.  Stlnson,  3  Wash.  St. 
615,  29  Pac.  205.  But  the  plat,  in  this  In- 
stance, showed  no  length  of  the  lot  at  all. 
It  showed  a  frontage  of  30  feet  on  F  street 
an4  on  the  Wishkah  river,  and  parallel  side 
lines  between  the  street  and  the  river,  but 
the  side  lines  had  no  length  assigned  to 
them.  It  was  as  If  there  had  been  a  descrip- 
tion by  metes  and  bounds,  reading  "east 
from  tbe  east  side  of  F  street  to  the  Wish- 
kah river,"  and  vice  versa.  The  interpreta- 
tion of  the  contract  would  therefore  be  that 
the  land  from  the  street  to  the  river,  with  a 
breadth  of  30  feet,  was  to  be  conveyed,  and 
a  deed  of  that  description  would  fully  sat- 
isfy its  terms.  Tbe  attack  made  by  the  ap- 
pellants must  be  upon  the  contract,  which, 
they  say,  does  not  express  the  understanding 
between  them  and  the  agent  under  his  rep- 
resentations. They  do  not  ask  to  have  the 
contract  reformed,  but  rather  seek  to  lay  it 
aside,  and  to  have  specific  performance  of 
an  executed  oral  contract,  based  on  the  rep- 
resentations of  the  agent,  their  payment  of 
part  of  the  purchase  money  and  tender  of 
the  balance,  and  their  entry  into  possession 
of  the  premises;  and  they  also  demand  the 
repayment  to  them  of  $1,025  of  the  pur- 
chase money,  on  account  of  the  loss  to  them 
of  that  part  of  the  lot  to  which  respondent 
can  make  no  title. 

We  think  it  might  well  be  questioned 
whether,  in  a  case  where  so  large  a  pro- 
portion of  the  title  fails  as  is  here  alleged, 
(more  than   foTU"-flfths,)  a  court  of  equity 


ought  to  decree  a  spedflc  performance  with 
compensation.    Wat  Spec  Perf.  {  206.   But 
there  is  no  objection  to  tbe  purcha8a''8  tak- 
ing what  the  vendor  has  to  convey  at  tbe 
full  contract  price.    Concerning  the  proofs 
adduced  to  sustain  the  allegations  of  fraudu- 
lent misrepresentations  in  this  case,  for  tbe 
purpose  of  showing  a  different  contract  to 
have  been   Intended,   it   must   be   preinlsod 
that  in  the  face  of  the  written  agreement, 
only  clear,  positive,  and  satisfactory  evidc-uoe 
would  sufilce.    Pom.  Eq.  Jur.  (2d  Ed.)  I  SC2. 
Appellants  and  several  other  witnesses  (ail, 
however,   purchasers  of  parts  of  the  same 
premises)   deposed   that   respondoit's  ageDt 
had  told  them.  In  frequent  interviews,  that 
the  meander  line  of  the  river,  according  to 
the  original  survey,  lay  along  the  outer  edge 
of  the  wharf,  and  that  respondent's  title  ex- 
tended to  that  point;  to  which  bis  answer 
was  tliat  he  did  not  know,  and  never  pre- 
tended to  say,  where  the  meander  line  was. 
but  that  he  did  say  that  tbe  wharf,  as  it 
was,  did  not  interfere  with  navigation,  and 
that   their  possession   would   never   be  dis- 
turbed for  that  reason,  and  nothing  more, 
But  however  the  truth  may  be  as  to  the 
agent's   statements,    we   are   unable   to  see 
wherein  any  great  reliance  could  jnstly  have 
been  placed  in  the  appellants'  version  of 
them.    It  did  not  appear  that  be  had,  or 
dalmed  to  have,  any  superior  knowledge  ot 
the  location  of  the  meander  line,  even  if  tbcj 
were  justified  In  their  belief  that  the  govern- 
ment survey,  and  not  the  actual  line  of  mcau 
high  water,  was  tbe  boundary  of  the  title. 
The  tract  was  sold  by  the  United  States  to 
'  respondent's  grantor,  and  conveyed  to  him 
by  patent  which  had  been  of  record  since 
1SS3.   The  patent  contained  no  description 
of  the  meander  line,  and  it  is  well  Imown 
that  all  surveys  of  such  lands  locate  meander 
lines,  not  as  boundaries,  but  for  the  purpose 
of  ascertaining  the  quantity  of  land  only. 
Railroad  Co.  v.  Schurmetr,  7  WalL  272.   Thi.s 
purchaser    takes    to    the    water,    and    bis 
boundary  is  subject  to  the  laws  of  accretion 
and  reliction.    Gould,  Waters,  {  155.    But  as 
against  the  appellants'  evidence  and  claim 
of  deception  there  were  some  patent  and 
important  facta.    In   the  first  place,  appol- 
lants  had  lived  in  tbe  Immediate  vicinity  of 
the  lot  for  more  thab  nine  years,  and  were 
perfectly  familiar  with  it;  secondly,  the  front 
of  the  lot,  only,  embracing  but  10  or  15  fe>t, 
was  above  the  water  at  ordinary  high  tide. 
It  is  true  that  the  whole  of  the  lot  was  cov- 
ered by  a  building,  but  a  photograph  taken 
the  day  before  tbe  hearing  shows  that  the 
most  casual  ot>server  cotdd  not  faH  to  see 
that  the  water  came  up  nearly  to  the  floor, 
the  building   being   erected   on   piles,    with 
the  exception  of  the  front  end.    Everybody 
there  knew  that  the  tide  ebbed  and  flowed 
over  nearly  the  whole  lot,  and  that  ocean- 
going vessels  lay,  at  low  water,  alongside 
the  end  of  the  wharf.    It  is  a  rule  in  such 

cases  that  a  purchaser/ whaJmowB  of  the 
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facts  c(jncemlng  the  seller's  title,  and  of  the 
deficiencies  therein,  when  be  contracts,  Is 
not  entitled  to  compensation  In  equity,  but 
is  left  to  his  remedy  at  law.  Wat.  Spec. 
Perf.  S  006.  Again,  at  the  time  when  the 
contract  of  sale  waa  executed,  appellants  and 
the  other  niae  purchasers  were  in  the  agent's 
office,  where  there  was- a  duplicate  of  the 
recorded  plat  exhibited  on  the  wall.  This 
plat  had  been  recorded  the  day  before,  and 
the  contract  made  It  a  part  of  Itself.  It  was 
therefore  the  duty  of  the  purchasers  to  exam- 
ine it  for  tbemsdres,  to  see  whether  the  de- 
scriptions ni>on  It  accorded  with  their  un- 
derstanding of  what  they  were  buying;  for, 
if  they  had  paid  a  moment's  attention  to 
the  plat,  they  must  hare  seen  that  it  pur- 
ported to  give  no  dimensions  of  the  side 
lines  of  lots,  which  were  merely  drawn 
from  P  street,  as  the  west  boundary,  to  the 
Wlshkah  river  on  the  east.  It  Is  sought 
to  break  the  face  of  this  point  by  a  show- 
ing that  a  pencil  sketch  or  plat,  which  the 
agent  bad  used  to  Illustrate  the  proposed 
platting  when  he  was  negotiating  for  sales, 
hiy  on  the  table,  and  was  alone  regarded 
by  the  purchasers.  But,  while  it  appears 
that  the  sketch  showed  lines  which  were 
actually  longer  in  proportion  than  those  on 
the  recorded  plat.  It  also  appears  that  no 
dimensions  were  glren  to  these  lines  either, 
and  that  the  river  terminated  them.  More- 
over, aU  parties  luiew  that  some  sort  of  a 
surrey  was  to  be  made,  and  an  official  plat 
constructed  therefrom,  and  It  was  their  busi- 
ness to  see  that,  when  finished  and  recorded, 
it  expressed  their  preliminary  agreement, 
before  they  merged  their  negotiations  Into 
a  written  instrument.  Falling  of  that  de- 
gree of  care,  and  falling,  also,  to  show  that 
the  statements  of  the  agent  were  really  more 
than  mere  puffing  arguments  to  persons  hav- 
ing equal  knowledge  of  the  facts  with  him- 
self, we  think  the  findings  of  the  court  below 
should  stand.  These  findings  were  made  by 
the  court  after  setting  aside  other  findings 
of  fact  made  by  a  referee  appointed  for 
that  purpose.  Appellants  comphiin  of  this 
action;  but  it  was  taken  upon  exceptions 
duly  filed,  and  was  in  exact  accordance  with 
the  statute  governing  references.  Code  Proc. 
tit.  7,  c.  5,  and  we  see  no  objection  to  it.  The 
findings  of  the  referee  were  merely  adviso- 
ry, as  It  was  an  equity  cause. 

Before  proceeding  to  a  disposition  of  the 
case.  It  is  necessary  to  advert  to  a  motion 
of  the  respondent  to  strike  the  statement 
of  facts.  But  objections  to  the  statement  are 
obviated  by  the  fact  that  the  testimony  was 
taken  by  a  referee,  and  reported  by  him  In 
the  sbape  of  depositions,  a  stipulation  of 
CDunsd  providing  that  the  longhand  notes 
of  the  stenographer  should  be  considered 
the  same  as  though  the  witnesses  had  signed 
the  8:1  me.  Healy  v.  Seward,  5  Wash.  319, 
31  Pnc.  874. 

The  court  below  dismissed  the  action,  but 
we   cannot  quite  agree  to  that  Jud;;nK>ut 


The  contract  provided  by  stringent  language 
for  the  right  of  the  respondent  to  declare 
a  forfeiture  in  case  of  the  failure  of  the 
appellants  to  pay  the  purchase  money  at  the 
times  fixed,  but  although,  when  the  action 
was  commenced,  appellants  were  in  default 
on  their  last  payment  of  $531,  no  forfeiture 
had  been  declared.  A  forfeiture  bad  been 
threatened  by  letter,  but,  before  any  declara- 
tion was  made,  the  suit  was  brought,  and 
at  the  same  time  appellants,  by  their  com- 
plaint, and  the  actual  deposit  of  money, 
paid  into  court  for  the  use  of  the  respondent 
the  full  amount  of  the  last  payment,  with  in- 
terest. This  was  all  that  the  respondent 
could  have  demanded  at  the  time,  and  If  in- 
terest from  the  commencement  ot  the  action 
until  now  be  added,  and  the  costs  of  this 
action  be  charged  to  appellants,  It  Is  all 
that  It  can  demand  now.  Appellants  had  a 
right  to  have  their  rights  tested  In  court, 
and.  If  they  at  all  times  keep  respondent 
harmless,  It  cannot  complain.  They  prayed 
In  their  complaint  for  a  specific  perform- 
ance, with  other  proper  rdief,  including,  as 
they  deemed  they  had  a  legal  right  to  do, 
compensation  for  the  loss  of  land;  and  we 
do  not  think  equity  would  be  done  by  mere- 
ly dismissing  their  act-ion,  and  subjecting 
them  to  a  forfeiture  of  all  they  have  paid. 
If,  within  30  days  after  the  filing  of  this 
opinion,  appellants  shall  pay  into  the  supe- 
rior court  of  Chehalis  county,  for  the  use  of 
respondent,  interest  on  $531  at  10  per  cent, 
per  annum  from  May  19,  1882,  to  the  date 
of  such  payment,  and  file  the  receipt  of  the 
clerk  of  that  court  with  the  derk  of  this 
court,  and  pay  all  costs  of  both  courts,  a 
decree  will  be  directed  that  respondent  con- 
vey the  premises  In  accordance  with  the 
contract;  otherwise,  the  Judgment  of  the 
superior  court  will  be  afilrmed. 

ANDERS,  SCOTT,  and  HOTT,  JJ.,.concur. 
DUNBAK,  C.  J.,  conciws  In  the  result 


HORR  y.  ABERDEEN  PACKING  CO. 

(Supreme  Court  of  Washington.     Dec.  5,  1893.) 

Appkii/— Service  op  Noticb  bt  Haiu 

1.  A  notice  of  appeal  may  be  serred  by 
mail  under  Code  Proc.  {  1441,  which  authorizes 
the  supreme  court  to  malce  rules  governing  the 
manner  of  serTing  notices  of  appeal,  and  under 
rule  26<  made  in  accordance  therewith. 

2.  Under  Code  Proc.  f  140K,  authurising  the 
attorney  to  give  the  notice,  the  implication  ia 
that  he  may  maiie  the  service  himself;  and  he 
is  not  an  interested  person,  within  section  797. 
which  prohibits  such  persons  from  serving  no- 
tices. 

Appeal  from  superior  court,  Ohehalls  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  M.  B.  Horr  against  t\ie  Aberdeen 
Packing  Company.  From  a  Judgment  in  fa- 
vor of  defendant,  plalntltf  appeals.    Affirme<1. 


J.  C.  Cross,  for  appellant    Fulton  Bros., 

for  respondent 
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STILES,  J.  The  notice  of  appeal  In  this 
case  was  served  by  mail,  and  the  proof  of 
Bluing  was  made  bj  the  affidarit  of  ap- 
pellant's attorney.  Respondent  moves  to  dis- 
miss for  want  of  notlqe,  nnder  Code  Proc.  i 
797,  whicli  provides  for  service  of  notice  by 
an  oflScer,  or  by  some  disinterested  person, 
on  the  gronnd  that  the  attorney  of  a  party 
is  not  a  disinterested  person.  It  is  also  con- 
tended that  the  service  of  a  notice  of  appeal, 
presoribed  by  Code  Froc.  f  1441,  is  a  per- 
sonal service.  The  respondent  had  Its  place 
of  business  In  Pacific  coonty,  and  its  attor- 
neys resided  in  Oregon.  Section  1441  author- 
ises this  court  to  moke  general  rules  govern- 
ing the  manner  of  serving  notices  of  appeal, 
and  of  aU  Other  notices,  orders,  and  process 
connected  with  appeals.  Rule  26  covers  serv- 
ice by  mall.  Code  Proc.  |  1405,  authorizes 
the  attorney  to  give  the  notice,  and  we  think 
the  implication  la  that  be  may  make  the 
service  himself.  Certainly,  the  imiversal 
practice  Is,  and  long  has  been,  in  this  state, 
for  attorneys  to  make  such  service  without 
the  Intervention  of  a  thhrd  person.  The  mo- 
tion IS  denied.  This  case  is  identical  with 
that  of  Pratscb  t.  Packing  Co.,  30  Pac.  123, 
except  that  the  appellant  here  tendered  re- 
spondent a  deed  of  the  premises^  demanded 
the  return  of  his  money,  abandoned  possession 
of  his  lot,  and  brought  his  action  to  rescind 
the  contract.  Having  failed  to  sustain  his 
action,  there  is  nothing  to  be  done  in  the 
case  but  to  afflrm  the  Judgment  of  dlBmlssal, 
and  it  is  so  ordered. 

ANDERS,  SCOTT,  and  HOYT,  XJ.,  concur. 
DUNBAR,  C.  J.,  concurs  In  the  resnlt 


WARD  V.  TUCKER." 

(Supreme  Court  of  Washington.    Dec.  21, 1893.^ 

Appbal— Settlemekt  or  Facts — Notice. 

Where  the  appellee  did  not  appear  at  the 
settlement  of  facts,  and  the  record  does  not  con- 
tain a  copy  of  the  notice  of  settlement  served 
on  him,  it  does  not  show  that  the  judge  had 
Jurisdiction  to  settle  the  facts,  though  he  certi- 
fies that  such  notice  was  given. 

Appeal  from  superior  court.  Pierce  county; 
Kmmett  N.  Parker,  Judge. 

Action  by  James  Ward  against  Charles 
Tucker.  PlaintifF  had  judgment,  and  de- 
fendant appeals.     Affirmed. 

O'Brien  &  Robrartson,  for  appellant  Cal- 
kins &  Shackleford,  for  respondent 

STILES.  J.  The  respondent  did  not  appear 
at  the  settlement  of  the  statement  of  facts, 
and  there  is  no  copy  of  the  notice  In  the  rec- 
ord. The  Judge  who  tried  the  cause  certifies 
that  the  defendant  had  given  due  notice  to 
the  opposHe  party  and  his  attorneys  that  tha 
statement  had  been  prepared  and  filed,  and 
that  it  would  be  settled  upon  a  certain  day, 
—April  7,  1893.  Upon  this,  respondent  moves 
to  strike  the  statement,  and  the  motion  must 

'  Rehearing  denied.    See  35  Pac.  1086. 


be  granted.  The  settlement  of  a  statement 
of  facts  Is  the  process  by  which  this  court 
acquh-es  Jurisdiction  of  the  respondent  for 
the  purpose  of  inquiring  into  matters  which, 
otherwise,  would  not  be  a  jMut  of  the  record. 
If  the  respondent  appearsf  and  mokes  no  ob- 
jection, he  waives  notice,  and  the  jnrisdiction 
Is  complete;  but  If  he  remains  away  he  has 
a  right  to  say  that  the  finding  of  the  Judge 
that  he  was  duly  served  is  not  sufficient  We 
held  substantially  this  In  Mooney  v.  State,  3 
Wash.  St  487,  28  Pac.  363,  where  the  re- 
spondent made  no  appearance  in  this  court 
In  the  case  at  bar  appellant  had  ample  no- 
tice of  respondent's  j>oeltlon  by  his  brief,  and 
time  to  supply  the  record  if' notice  was  in 
fact  given.  There  being  no  assignment  of 
error  outside  of  the  statement  the  Judgment 
is  affirmed. 

DUNBAK,  C.  J.,  and  HOYT,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


FOX  et  al.  v.  BURLINGTON  MANUF'G  00. 
et  al.       * 

(Supreme  Court  of  Washington.    Dec.  20, 1893.) 

AOEKCT— CONVBHBIOK  BT    &LLE0ED    AaEXT— LlA- 
BIUTT  O*  PKINCIPAI.  —  BVIDBBCE    TO  DiSF&OVI 

Relation. 

1.  In  BO  action  against  a  corporation  which 
owned  a  shingle  mill  for  the  conversion  of  shin- 
gle bolts  by  the  operator  of  the  mill,  a  con- 
tract which  wag  signed  by  the  stockholders  and 
by  such  operator,  and  which  provided  that  he 
should  take  possession  of  the  mill,  and  operate 
it  and  make  certain  payments  to  the  stockhoIJ- 
en  nntil  $6,450  should  be  paid,  when  he  should 
become  owner  of  all  the  stock,  was  admissible 
to  show  that  the  corporation  was  not  operat- 
ing the  mill  through  him  as  its  agont 

2.  The  operator  could  not  render  the  cor- 
poration liable  for  his  conversion  of  shingle 
bolts  by  conducting  the  business  so  as  to  caus<' 
persons  doing  business  with  him  to  suppose 
that  the  mill  was  still  operated  by  the  corpora- 
tion. 

Appeal  from  superior  court  Slcaglt  coun- 
ty;  Henry  McBride,  Judge. 

Action  by  Thomas  L.  Fox,  Alfred  O.  Fox, 
and  Cambridge  Fox,  as  partners,  under  the 
firm  name  of  T.  L.  Fox  &  Sons,  against  the 
Burlington  Manufacturing  Company,  August 
Larson,  and  Freeman  Luddington,  for  con- 
version of  shingle  bolts.  From  a  judgment 
for  plalntilfs,  defendants  appeaL     Reversed. 

Million  &  Houser,  for  appellants.  Sin- 
clair &  Smith,  for  respondents. 

HOTT,  J.  This  action  was  brought  to  re- 
cover the  value  of  certain  shln^e  bolts  al. 
leged  to  have  been  wrongfully  taken  by  the 
defendant  and  converted  to  its  use.  The  un- 
disputed testimony  showed  that  the  bolts 
were  taken  by  Larson  and  Luddington,  and 
the  vital  question  involved  In  tbe  trial  was 
as  to  whether  or  not,  at  the  time  of  Budi 
taking,  they  were  acting  as  the  agents  of  the 
defendant  The  defendant  was  the  owner  of 
a  certain  shingle,  m,lU.^^o  ^i^(^  I^»  we:« 
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taken  by  said  Laraon  and  Luddlngton,  and 
tbere  cut  Into  shingles.  The  plaintiffs  claimeJ 
that,  at  the  time,  the  mill  was  being  (derated 
and  coafrolled  by  ^e  defendant  The  de- 
fendant, however,  claimed  that  It  was  not, 
and  that  said  Larson  and  Luddlngton  were 
operating  said  mill  as  lessees  of  the  cor- 
poration, and  that  It  had  no  control  whatever 
oyer  the  q,uestion  sjb  to  what  bc^ts  should  be 
cut  therein.  The  controversy  growing  out 
of  these  opposite  conteoitions  was  the  one 
upon  which  the  vwdlct  of  the  jury  probnbly 
turned,  and  we  ^aU.  therefore  confine  our 
discusslioa  to  the  questions  connected  there- 
with, as,  in  our  opinion,  the  other  questions 
suggested  by  tile  recwd  will  not  arise  npon 
a  retrlaL 

Defendant,  to  vrore  its  contention  a»  to 
this  controversy,   introduced'  two  or  three 
witnesses  who  testified  to  the  fact  that  the 
mill  waft  thus  being  oi)erated  by  said  Larson 
and  Luddlngton  cm  their  own  account,  as 
lessees'  of  the  defendant,  and  that  such  de- 
fendant had  no  conneotion  whatever  with 
its  operation,  excepting  that  It  or  its  stock- 
holdersi  were  to  receive  &  certain  sum  for 
each  thousand   shingles  mnriieted   by   said 
Larson  and  Luddlngton.    The  defendant.  In 
confirmation  of  such   testimony,   offered  In 
evidence  a  contract  made  between  the  sev^al 
Btockholden  of  tbo  defendant,  as  the  party 
of  the  first  part,  ajid.  liBrson.  and  Luddlngton, 
as  the  party  of  the  aacood  part,  by  whldi  It 
was  agreed,  by  said  party  of  the  first  part, 
that  the  said  party  of  the  second  part  should 
have-  possession  of  said  mill  for  the  purpose 
of  cutting  shingles  therein,  and  that  of  the 
proceeds  of  such  shingles,  when  marketed  by 
the  pKrty  of  the  second  part,  the  said  party 
of  the  first  part  should  receive  25  cents  for 
each  thousand,  and  that,  when  the  money  so 
received  had  amounted  to  |6,450,   the  said 
LiorsoD  and  Luddlngton  should  become  the 
owners  of  all  of  the  stock  of  the  corporation; 
and,  by  said  second  party,  that  they  would 
take  posaeaalon  of  said  mill,  and  operate  it 
to  Its  full  capacity,  and,  subject  to  the  regula- 
tions provided  for  In  said  contract,  pay  to 
said  party  of  the  first  part  said  sum  of  23 
cents  for  each  thousand  shingles  so  manu- 
factured and  marketed.     The  court  excluded 
this  contract  from  the  consideration  of  the 
Jury,  on  the  ground  that  It  was  not  the  con- 
tract of  the  corpoi'ation,  and  In  so  doing  we 
thing  it  committed  error,  for  while  It  Is  true 
that,  technically,  such  contract  was  not  be- 
fween  the  corporation  and  Larson  and  Lud- 
dln^on,  yet,  having  been  signed  by  all  of  the 
stockboldors  and  by  the  said   Larson  and 
Z/Uddington,  It  was  a  circumstance  which 
tended  to  throw  light  npon  the  nature  of  the 
occupancy  of  the  mill  by  said  Larson  and 
Xjuddlngton;  that  is  to  say.  It  tended  clearly 
i:o  confirm  the  testimony  of  the  defendant's 
said    -witnesses  to  the  effect  that  the  cor- 
poration was  not  operating  the  mUl  in  any 
sense  whatever,  but  that  the  same  was  being 
operated  and  fully  controlled  by  said  Larson 


and  Luddlngton;  and,  sncb  being  the  force 
of  the  contract,  the  defendant  was  entitled  to 
have  It  considered  by  the  jury. 

The  respondents  seem  to  have  attempted  to 
meet  the  case  made  by  the  defendant  upon 
this  question  by  testimony  tending  to  show 
that  said  Larson  and  Luddlngton  conducted 
the  business  relating  to  said  mill  In  such  a 
way  as  to  Induce  those  doing  business  with 
them  to  suppose  that  the  mill  was  still  being 
operated  by  the  ccMnporatlon,  but  such  fact 
could  have  no  infioence  in  determining  the 
question  under  consideration.  The  court  or 
jury  were  not  called  upon  to  decide  as  to. 
what  would  have  been  the  rights  of  one  deal- 
ing with  said  Larson  and  Luddlngton  as  be- 
tween him  and  the  defendant  corporation. 
Such  a  -person  might  be  able  to  hold  the  de- 
fendant corporation  responsible  for  what  was 
done  by  reason  of  such  a  method  of  conduct- 
ing the  bnsineas,  and  Its  consenting  thereto. 
But  In  the  case  at  bat  the  plaintiffs  are  not 
claiming  by  virtue  of  any  cumtract  relation  as 
between  them  and  Larson  and  Luddlngton  ok- 
the  defendant.  Thedr  dalm  is  founded  en- 
tirely upon  the  wrongl!ul  act  actually  done- 
by  said  Larson  and  Luddlngton,  and,  sncb 
b^ng  the  case*  the  defendant  corporatlDn 
could  not  be  liable  therefor,  unless,  as  a 
matter  of  fact.  It  was  connected  with  the 
tort  However  mudi  It  might  appear  to 
have  bod  such  connection  would  be  entirely 
Immatoial  if  in  fact  it  had  none.  The  tort 
was  either  committed. by  it  by  some  active 
participation.  Uierein  in  fact,  or  it  was  not 
committed.  It  could  only  be  liable  for  the 
tort  of  said  Larson  and  Luddlngton  in  the 
event  of  their  acting  for  It,  or  at  its  instance, 
or  in  its  behalf.  No  question  of  estoppel  Is 
raised  by  the  record.  For  the  error  In  ex- 
cluding the  contract  above  referred  to,  the 
judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  acowdance  with 
this  opinion. 

SCOTT  and  STILHS,  JJ.,  concur.  DUN- 
BAR, O.  J.,  not  sitting. 


HANNA  et  ox.  v.  SAVAGE  et  oL' 
(Supreme  Court  of  Washington.    Ciec.  ZL,  1808.^ 

VaNDOB  AM)  PORCHASER — ACTION  POR  FbiOB — 
DBPBNaBS. 

1.  Tie  complaint  alleged  that  plaintifFs,  be- 
ing in  laTrf  ol  jpoBseasion  of  land,  sold  it  to  de- 
fendants, OS  foUows:  That  defendant  T.  told 
plaintiffs  that  he  and  D.  would  buy  and  tjay 
for  the  land,  but  that,  since  they  did  not  wish 
to  be  known  as  land  speoulators,  the  deed 
should  be  made  to  S.;  that  thereupon  instru- 
ments were  made  all  at  one  time,  viz.  plaintiffs' 
warranty  deed  to  S.,  S.'s  note  and  mortgage 
for  the  deferred  payment,  and  a  bond  or  guar- 
anty to  plaintiffs,  with  assignments  of  col- 
lateral, signed  by  defendants,  T.,  D.,  and  S., 
for  payment  of  the  note  ana  mortgage;  that 
the  debt  was  due  and  unpaid, — and  prayed  judg- 
ment against  T.,  D.,  and  S.  for  said  sum,  with 
intereut.     Hdi    not    demurrable,  J6av6,    while 

•  Rehearing  denied.     ^  9it^ed  by  LiOOg  IC 
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s(i:rio  statements  miRht  be  immaterinl  in  law, 
tlic.v  went  to  show  the  joint  liabilitr,  and  did 
not  fontrndict  the  written  contract. 

2.  Aix  instrument  which,  after  reciting  a 
debt  from  S.  to  the  obligees,  sets  out  that  its 
signers  are  bouuden  for  the  full  sum  of  the 
debt,  with  interest,  should  said  S.  fail  to  pay 
it,  is  an  absolute,  not  a  conditional,  guaranty. 

3.  Purchasers  in  possession  under  a  gen- 
eral warranty  deed  from  the  vendors  cannot 
dcfen'l  nn  action  for  the  price  on  the  ground 
that  plaintiffs  made  false  representations  as  to 
their  title. 

4.  Where  a  complaint  for  the  price  of  land 
alleges  that  defendants  have  been  and  are  in 
quiet  possession  under  plaintiffs'  general  war- 
ranty deed,  an  answer  not  only  not  denying  pos- 
session, but  averring  that  defendants  offered 
to  rescind  and  reconvey,  and  plaintiffs  unjustly 
refused  and  still  refuse  said  offer,  is  not  aided, 
on  motion  for  judgment  on  the  pleadings,  by  a 
supplemental  answer  that,  since  answer  filed; 
plaintiffs  demanded  and  received  possession  of 
defendants,  and  have  been  and  still  are  in  pos- 
session. 

Appeal  from  superior  court,  Thurston  coiin- 
ty;   M.  J.  Gordon,  Judge. 

Action  by  William  B.  and  Mollle  Hanna 
against  George  M.  Savage,  Walter  J.  Thomp- 
son, and  Henry  Drum,  for  the  price  of  land. 
Plaintiffs  alleged:  That  they  were  husband 
and  wife,  and  as  such  were  on  April  18,  1800, 
Id  the  quiet,  peaceable  and  lawful  possession 
of  the  113  64/100  acres  in  section  35,  township 
19  N.,  range  2,  W.  M.  That  AprU  18,  1890,  in 
Olympla,  Thurston  coxmty,  negotiations  were 
concluded  between  plalntiCrs  and  defendants 
whereby  the  plaintiffs  sold  all  said  lands,  to- 
gether with  all  their  right,  title,  and  interest 
in  and  to  the  streets  and  half  streets  adja- 
cent, to  defendants,  for  the  sum  of  $18,141,  on 
the  terms  following:  That  on  said  day  de- 
fendant Thompson  stated  to  plaintiff  W.  B. 
Hanna  that  he  (Thompson)  and  defendant 
Drum  wished  to  ptirchase  said  land  from 
Hanna,  and  would  pay  Hanna  the  sum  of 
$18,141,— $1,000  In  cash,  and  the  balance  in 
two  years,  with  10  per  cent,  interest,— and 
the  sum  of  $5,000  If  a  standard  gauge  rail- 
road should  be  built  Into  Olympla  within  two 
years.  That  Thompson  at  the  same  time 
stated  to  Hanna  that  he  wished  the  deed 
made  to  George  M.  Savage,  defendant,  but 
that  he  and  Drum  were  the  men  to  whom 
Hanna  should  look  for  payment  of  the  price; 
that  he  was  worth  a  million  dollars,  and 
Drum  a  quarter  of  a  million,  but  they  were 
bankers  and'  did  not  wish  to  appear  as  land 
speculators,  and  so  had  Joined  Savage  with 
them,  and  were  having  deeds  of  all  lands  pur- 
chased by  them  made  to  him;  but  that  they 
(Thompson  and  Drum)  would  pay  plaintiffs 
$1,000  In  cash,  and  bind  themselves  by  abso- 
lutely good  papers,  at  10  per  cent  Interest, 
to  pay  the  balance  of  said  price  at  two  years 
from  date.  That  on  these  statfments,  and 
in  consideration  of  the  sum  of  $18,141,  which 
defendants  agreed  to  pay,  certain  Instruments 
were  executed  and  delivered,  to  wit:  One 
wananty  deed,  dated  at  Olympla,  Wash., 
April  18,  1890,  from  W.  B.  and  MoUle  Hanna 
to  George  M.  Savage,  to  the  land  hereinbe- 
fore described;   one    promissory  note   from 


George  M.  Savage  to  W.  B.  and  Mollle  Han- 
na, dated  April  18,  1890,  payable  on  or  before 
AprU  18,  1892,  at  First  National  Bank  at 
Olympla,  for  the  sum  of  $17,141;  one  mort- 
gage on  the  land  by  George  M.  Savage  to 
W.  B.  and  Mollle  Hanna,  of  even  date,  to 
secure  said  note;  one  bond  or  guaranty  from 
Walter  J.  Thompson  to  W.  B.  and  Mollle 
Hanna,  dated  April  18,  1890,  In  the  sum  of 
$17,141,  for  payment  of  the  note  and  mort- 
gage, with  Interest  as  specified  therein,  and 
assigning  to  said  W.  B.  and  Mollle  Hanna 
500  shares  of  the  stock  of  ,the  North  Olympla 
Land  Company  for  collateral;  one  bond  from 
George  M.  Savage  and  Walter  J.  Thompson 
to  W.  B.  and  MoUie  Hanna,  dated  AprU  IS, 
1890,  conditioned  to  pay  said  W.  B.  and  Mol- 
lle Hanna  $5,000  In  addition  to  the  ptirchase 
price  should  a'  standard-gauge  raUroad  be 
built  into  Olympla,  on  the  east  side  of  Budd's 
Inlet,  near  said  land,  within  two  years;  one 
bond,  the  same  In  substance,  signed  by 
George  M.  Savage,  Walter  J.  Thompson,  and 
Henry  Drum;  one  bond  or  guaranty  from 
George  M.  Savage,  Walter  J.  Thompson,  and  . 
Henry  Drum  to  W.  B.  and  Mollle  Hanna. 
dated  at  Olympla,  AprU  18,  1890,  In  the  sum 
of  $17,141,  for  the  payment  of  the  note  and 
mortgage,  with  interest  as  specified  therein, 
and  .assigning  to  said  W.  B.  and  MoUle  Han- 
na 500  shares  of  stock  In  the  North  Olympia 
Land  Company  for  collateral;  certificate  No. 
6,  of  200  shares,  from  Henry  Drum;  certifi- 
cate No.  8,  of  200  shares,  from  Walter  J. 
Thompson;  certificate  No.  12,  of  100  shares, 
from  George  M.  Savage.  The  note  is  as  fol- 
lows: "$17,141.00.  Olympia,  Wasbtaigton, 
April  18th,  1890.  On  of  before  April  18th, 
1892,  for  value  received,  I  promise  to  pay 
WiUIam  B.  Hanna  and  MoUie  Hanna,  his 
wife,  or  order,  the  sum  of  seventeen  thou- 
sand one  hundred  and  forty-one  dollars,  law- 
ful money  of  the  United  States,  with  inter- 
est in  like  coin,  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  Interest 
due  and  pa.vable  semiannually,  Oct  18th  and 
April  18th  each  year.  Payable  at  First  Na- 
tional Bank  of  Olympia,  Washington,  and  If 
not  paid,  at  the  option  of  the  payee,  to  be 
added  to  the  principal,  and  become  a  part 
thereof.  George  M.  Savage."  The  bond  or 
guaranty  and  assignment  of  stock  from 
Thompson,  Drum,  and  Savage  to  W.  B.  Han- 
na and  wife  are  as  foUows:  "Olympia. 
Washington,  AprU  18, 1890.  Whereas,  George 
M.  Savage  has  purchased  of  WUllam  B.  Han- 
na and  MolUe  Hanna  certain  property,  and 
has  given  to  them  his  note  and  mortgage  for 
the  sum  of  seventeen  thousand  one  hundred 
and  forty-one  dollars,  ($17,141;)  and  where- 
as, said  Wm.  B.  Hunna  deshres  additional  se- 
curity for  payment  of  said  sum  of  $17,141: 
Now,  then,  the  undersigned  agree  to  be 
boimden  unto  said  WUUam  B.  Hanna  and 
MoUie  Hanna  for  the  full  sum  of  $17,141, 
with  Interest  as  specified  In  said  note  and 
mortgage,  if  said  Savage  shall  fall  to  pay  the 
same;  and,  as  further  and  addltlpnnl  se- 
igitizedbyTjOOgle 
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curity,  the  undersigned  hereby  assign  to  said 
Wm.  B.  Hanna  and  Mollie  Hnnna,  for  the 
purpose  of  collateral  security  hereon,  five 
hundred  (500)  shjires  of  stock  of  .the  North 
Olympla  Land  Company,  of  the  par  value  of 
fifty  thousand  dollars,  ($50,000,)  the  certifi- 
cates whereof  are  hereto  attached.  Waiter 
J.  Thompson.  Henry  Drum.  George  M. 
Savage.  Witness:  Eugene  B.  Cpsbing.  L. 
M.  Atkins."  The  complaint  further  alleged 
that  all  the  papers  above  set  forth  were 
made  and  delivered  at  the  same  time  and 
place,  and  as  part  of  the  same  transaction, 
except  the  certificates  of  stock,  which  were 
forwarded  from  Tacoma  some  days  after- 
wards; that  ever  since  the  sale  of  said  land, 
and  the  execution  of  the  papers,  defendants 
have  been,  and  stlU  are,  in  the  quiet,  peace- 
able, and  imdlsturbed  possession  of  said 
lands,  and  exercising  dominion  over  the  same 
as  owners;  that  said  defendants,  on  execu- 
tion and  delivery  of  the  papers,  paid  plalo- 
tiffs  $1,000,  and  have  since  paid  plaintiffs 
the  interest  on  the  residue  of  said  purchase 
price  up  to  October  18,  1891,  leaving  a  bal- 
ance due  from  defendants  to  plaintiffs  of 
$17,141,  and  Interest  at  10  p«-  cent  from  Octo- 
ber 18,  1891;  that  plaintiffs  have  ever  been, 
and  now  are,  able,  ready,  and  willing  to  de- 
liver up  for  cancellation  said  note  and  mort- 
g.ijje,  and  all  other  papers  held  by  them 
af;:;in3t  the  defendants,  and  fully  discharge 
s:iM  defendants  from  obligations  as  to  said 
lamis,  on  payment  by  defendants  to  plaintiffs 
of  the  purchase  price  and  costs;  that  the 
sum  of  $17,141,  and  Interest  at  10  per  cent, 
from  October  18, 1891,  became  due  and  paya- 
ble at  the  First  National  Bank  of  Olympla 
on  April  21,  1892,  of  which  each  of  defend- 
ants was  duly  notified;  that  no  part  of  said 
sum  was  then  paid,  and  notice  of  non  pay- 
ment was  duly  given  to  each  defendant,  and 
the  w^blch  sum  Is  now  due  and  unpaid; 
wherefore  plaintiffs  pray  Judgment  against 
defendants  for  the  sum  of  $17,141,  with  in- 
terest at  10  per  cent,  per  annum  from  Octo- 
Ixr  18th,  $100  attorney's  fee,  and  costs  and 
disbursements.  Defendants  alleged  that 
plaintiffs  represented  to  them  that  they  had 
a  good  and  perfect  title  to  the  premises,  and 
that  plaintiffs  bought  on  faith  of  said  repre- 
sentations, as  plaintiffs  knew;  that  said  rep- 
resentations were  In  fact  false  and  untrue  In 
dlv»s  partlculan,  set  out  at  length;  that, 
on  discovering  the  defects  in  the  title,  de- 
fendants offered  to  rescind  and  reconvey, 
whicb  offer  plaintiffs  refused;  that  so  the 
consideration  of  said  note  and  mortgage  had 
failed;  and  prayed  for  recovery  of  cash  pay- 
ment and  Interest  paid,  cancellation  of  the 
note  and  mortgage,  surrender  of  the  collat- 
eral and  guaranty.  Later,  defendant  Sav- 
age filed  a  supplemental  answer  that,  since 
answer  filed,  plaintiffs  demanded  of  Savage 
possession  of  the  premises,  and  Savage  duly 
surrendered  and  delivered  to  plaintiffs  pos- 
session, and  plaintiffs  have  ever  since  been^ 
and  stiU  are,  in  the  enjoyment  and  posses- 
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sion.    Judgment  on  the  pleadings  for  plain- 
tiffs.    Defendants  appeal.     Affirmed. 

Dunning,  Richards,  Murray  &  Pratt  and 
Doolittle  &  Fogg,  for  appeUantts.  Allen  & 
Moore,  for  respondents. 

DUNBAR,  C.  J.  Appellants'  first  conten- 
tion is  that  the  court  erred  in  overruling  the 
demiurer  of  Thompson  and  Drum  to  the 
complaint  We  think  the  complaint  states  a 
cause  of  action  against  all  of  the  defendants. 
There  Is  possibly  more  stated  In  the  com- 
pliilnt  than  was  necessary  to  state  In  an  ac- 
tion at  law,  but  it  Is  plain  that  the  object  In 
the  particularity  of  statement  and  recitation 
of  the  different  Instruments  In  writing  was 
to  present  a  state  of  facts  showing  the  rela 
tlon  of  Savage,  Thompson,  and  Drum  to  the 
plaintiffs,— a  condition  which.  If  true,  would 
make  each  of  the  defendants  a  principal  in 
the  purchase  alleged,  and  equally  bound. 
Neither  do  we  think  there  Is  any  oral  state- 
ment tending  to  dispute  the  written  agree- 
ment The  statements  are  simply  supple- 
mentary. The  parties  have  a  right  to  make 
the  contract  alleged  in  the  complaint  to  have 
been  made,  and  to  make  any  arrangement  of 
convenience  which  they  saw  fit,  and  there  is 
nothing  contradictory  between  the  written 
obligation  and  the  allegations  of  the  com- 
plaint The  allegations  simply  explain  the 
reasons  for  the  form  of  the  contract. 

Much  has  been  said  in  the  briefs,  and 
many  cases  cited,  showing  the  respective  lia- 
bilities of  guarantors  and  Insurers,  but  we 
have  been  unable  to  obtain  any  light  from 
such  citations;  for,  even  conceding  that 
Thompson  and  Drum  are  guarantors,  under 
all  the  authorities  tbey  are  absolute  guaran- 
tors, and  are  absolutely  bQund.  The  bond 
which  they  all  signed  and  executed  was, 
after  reciting  the  debt,  as  follows:  "Now, 
then,  the  undersigned  agree  to  be  bounden 
unto  said  William  B.  Hanna  and  Mollie  Han- 
na for  the  full  sum  of  $17,141,  with  interest 
us  specified  in  said  note  and  mortgage,  if 
said  Savage  shall  fall  to  pay  the  same,"  etc. 
Here  is  an  absolute  obligation  for  the  pay- 
ment If  Savage  falls  to  pay;  not  a  guaran^ 
that  the  money  can  be  made  out  of  Savage 
by  due  diligence,  but  a  plain  obligation  that 
they  will  pay  it  if  Savage  does  not  This 
distinction  Is  made  clear  by  Randolph  on 
Commercial  Paper,  (section  850:)  "A  guar- 
anty," says  the  author,  "may  be  absolute,— 
that  is,  for  the  payment  of  the  bill  or  note; 
or  conditional,— that  is,  a  guaranty  that  it  is 
collectible  by  due  diligence.  One  who  guar- 
anties payment  becomes  absolutely  liable  on 
any  default  of  payment  by  his  principal." 
And  Daniel  on  Negotiable  Instruments  (sec- 
tion 1760)  states  the  rule  thus:  "If  A.  guar- 
anties, expressly  or  by  implication,  to  pay  the 
note  of  B.  to  C,  provided  B.  does  not  pay  It, 
he  becomes  absolutely  liable  for  Its  payment 
immediately  upon  B.'s  default,  and  Is  there- 
fore deemed  an  absolute  guarautor^f-.^&p 
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due  payment  of  the  note  by  B.  to  0.  But,  tf 
A.  guaranties  the  collectibility  or  goodness 
of  B.'s  note  to  C,  he  does  not  absolutely 
guarnnty  its  payment,  but  only  that  he  will 
pay  it  In  the  event  that  0.  shall  test  the  col- 
lectibility or  goodness  of  the  note  by  regular 
prosecution  of  suit  against  B.,  and  shall  be 
unable,  by  due  and  reasonable  diligence,  to 
enforce  Its  payment.  And,  accordingly,  he 
is  only  deemed  a  conditional  guarantor  of 
payment"  But  in  this  case  the  complaint 
plainly  shows  that  this  instrument  was  en- 
tered into  as  a  Joint  and  conciurent  contract. 
The  several  Instruments  were  all  of  the  same 
date.  The  whole  contract  toot  effect  at  one 
and  the  same  time,  as  different  parts  of  one 
entire  transaction.  Consequently,  the  prin- 
cipals and  sureties  are  to  be  deemed  joint 
contractors,  and  Joint  makers  of  the  note. 
Story,  Prom.  Notes,  §  467. 

Appellants  also  complain  of  the  lower  court 
in  granting  the  motion  for  judgment  on  the 
pleadings.  We  think  this  contention  Is  equal- 
ly untenable.  The  complaint  alleges  that  ap- 
pellants were  in  possession  at  the  time  the 
action  was  commenced.  This  allegation  Is 
not  really  denied.  They  not  only  do  not 
deny  their  possession  at  the  time  of  the  com- 
mencement of  the  action,  but  they  expressly 
allege  that  they  offered  to  rescind  in  a  rea- 
sonable time,  and  to  reconvey,  and  that  the 
respondents  unjustly  refused,  and  still  refuse, 
to  comply  with  the  demands  of  the  defend- 
ants in  every  particular.  Construing  all  the 
allegations  of  the  answer  together,  there  Is, 
In  our  Judgment,  no  denial  of  the  material 
allegations  of  the  complaint,  and  the  Judg- 
ment will  therefore  be  affirmed. 

SCOTT,  STILES,  ANDERS,  and  HOYT, 
JX,  concur. 


LOWTMAN  et  ox.  v.  WEST  et  al.' 

(Supreme  Court  of  Washington.    Dee.  21, 1893.) 

Appeai.— Objectios  Waived  —  Dismissal  of  Ac- 
tios. 

1.  Plaintiff  waives  objection  to  the  ius- 
taining  of  a  demurrer  to  his  complaint  by  mov- 
ing to  dismiss  the  action. 

2.  After  su.stnining  a  demurrer  to  the  com- 
plaint, it  is  reversible  error  for  the  trial  court 
to  deny  plaintiff's  motion  for  a  dismissal  of 
the  action,  and  to  grant  defuudant's  motion  for 
judgment,  since  plaintiff  has  tux  absolute  right 
to  the  dismissal,  under  Code  Proc.  §  400. 

Appeal  from  superior  coiu't.  King  county; 
R.  Osborn,  Judge. 

Action  by  J.  D.  Lowman  and  Mary  R. 
I^owman,  his  wife,  against  D.  W.  West,  M. 
Costopech,  George  DoUma,  M.  Totten,  Chris. 
Johnson,  Quen  Hing,  John  Doe,  Richard  Roe, 
Frank  Marino,  Frank  Rogers,  and  M.  Oelk- 
ers,  imder  the  forcible  entry  and  detainer 
act  From  a  judgment  for  defendants,  and 
an  order  denying  plaintiffs'  motion  to  dismiss 
the  action,  plaintiffs  appeal.     Reversed. 


'Rehearing  denied. 


Preston,  Carr  &  Preston,  for  appellants. 
P.  P.  Carroll,  for  respondents. 

HOYT,  J.  A  demurrer  to  plaintiffs'  com- 
plaint was  sustained  by  the  court,  -where- 
upon the  plaintiffs,  instead  of  filing  an  amend- 
ed complaint,  filed  with  the  clerk  a  motion 
to  dismiss  the  action.  Pending  the  action  of 
the  court  -upon  such  motion,  defecd.-in!'; 
moved  the  court  for  a  judgment  upon  tlie 
pleadings.  Tlie  coiurt  denied  the  motion  on 
the  part  of  plaintiffs,  and  granted  the  one 
made  by  the  defendants.  Plaintiffs  have  ap- 
pealed from  the  Judgment  so  r«idered,  and 
here  argued  (1)  the  question  as  to  whettier 
or  not  the  demurrer  to  their  complaint  was 
properly  sustained;  and  (2)  as  to  whether  or 
not  the  coxurt  committed  error  in  denying 
their  motion  to  dismiss,  and  granting  the 
motion  for  Judgment  made  by  defendants. 

The  plaintiffs  are  not  In  a  position  to  raise 
the  first  question.  Instead  of  standing  upon 
their  complaint,  and  allowing  judgment  to  be 
entered  against  them,  and  appealing  there- 
from, they  entered  a  motion  to  dismiss  the 
action,  and,  having  elected  so  to  do,  must 
be  held  to  have  waived  any  error  growinj; 
out  of  the  action  of  the  oourt  In  rtiling  upon 
said  demurrer. 

The  action  of  the  court  in  ruling  upon  the 
motions  filed  by  the  respective  parties  was. 
in  our  opinion,  erroneous.  The  plaintiffs  h.id 
an  absolute  right  to  have  their  action  dis- 
missed when  they  filed  their  motion  there- 
for. See  Code  Proc.  !  409.  It  Is  possible 
that  the  judgment  entered  at  the  instance 
of  the  defendants  wotild  have  no  greater 
force  than  would  one  of  dismissal  upon 
motion  of  plaintiffs,  yet  the  Judgment  «i- 
tercHl  should  be  reversed,  and  'the  cause  r^ 
mnnded,  with  in.structloos  to  grant  the  miv 
tion  of  the  plaintiffs,  for  the  reason  that  such 
a  course  may  be  necessary  to  protect  rights 
which  they  were  entitled  to  have  protecte<1 
by  a  dismiss.il  at  their  Instance.  The  cpifft 
refused  them  a  right  given  them  by  the 
statute,  and  It  will  be  presumed  that  such 
action  was  prejudicial,  vmless  the  contrary 
affirmatively  appears. 

DUNBAR.  C.  X,  and  STILES,  SCOTT,  and 
ANDERS,  JX,  concur. 


SCHin>Z  V.  JOHNSON. 

(Supreme  Court  of  Washington.    Dec.  21, 1SS3.: 

II1.8TBB  AND  Servant — DantcnvE  Appliances- 
Assumption  OP  Risk. 
A  sawyer  assumed  the  risk  of  emplii-- 
ment,  was  grossly  negligont,  an'd  could  not 
mnlntnin  an  notion  against  a  mill  owner  for 
personal  injuries  occasioned  by  the  breakini;  of 
a  rope,  wliich,  by  means  of  a  pulley  and  weight, 
automatically  drew  a  saw  out  of  the  way,  whea 
not  in  u«p,  where  he  had  been  employed  in  the 
mill  for  5%  months,  had  operated  the  saw  for 
3ii^  months,  and  had  never  examined  the  cocdi- 
tioQ  of  the  rope,  though  U  was  in  plain  light 
of  him.  ' 
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Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  August  Scbulz  against  C.  M. 
Johnson  for  personal  Injuries.  From  a  judg- 
inont  entered  on  a  yerdlct  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Heversed. 

Crowley  &  Sullivan,  for  appellant  Gar- 
vey  &  Smith,  for  respondent 

DUXBAR,  C.  J.  This  is  an  acUon  brought 
by  respondent  to  recover  for  personal  inju- 
ries received  by  him  in  appellant's  sawmill, 
while  employed  as  a  sawyer  in  said  mill 
The  saw  was  what  is  called  a  "trimmer," 
and  was  set  in  a  swinging  frame  attached  to 
the  rafters  of  the  mill.  It  was  drawn  for- 
ward by  the  operator,  and,  after  It  had  saw- 
ed the  lumber  desired,  was  drawn  bacic  and 
held  in  its  place  by  a  rope  attached  to  the 
back  of  the  frame,  which  ran  out  through 
the  outside  of  the  mill,  and  to  the  end  of 
which  was  attached  a  heavy  weight.  It  was 
the  breaking  of  this  rope,  to  which  the 
weight  was  attached,  which  allowed  the  saw 
to  leap  forward  and  do  the  damage  which 
is  complained  of. 

We  think  this  case  falls  squarely  within  the 
rule  laid  down  by  this  court  in  Week  v.  Mill 
Co.,  3  Wash.  St  629,  29  Pac.  215.  In  that 
case.  It  is  true,  the  plaintiff  testified  that  he 
knew  that  the  rope  was  old,  and  that  it 
looked  worn  and  black,  which  is  not  the  testi- 
mony in  the  case  at  bar.  But,  in  this  case, 
plaintlfTs  own  testimony  is  that  he  did  not 
look  at  all;  that  he  never  examined  the  rope 
to  see  whether  it  was  dangerous  or  safe.  It 
is  true,  there  is  some  conflict  in  the  testi- 
mony, as  to  whether  the  rope  broke  in  front 
of  or  back  of  the  pulley;  but  it  clearly  ap- 
pears that  the  rope  could  have  been  exam- 
inwl,  in  every  part  by  the  slightest  effort, 
and  any  danger  discovered  and  averted.  The 
plaintiff  was  employed  to  operate  this  saw. 
In  accepting  this  employment  he  ac(!epted 
the  apparent  risks  incident  to  the  employ- 
ni.-nt,  and  the  wearing  out  of  a  rope  subject- 
ed to  the  strain  to  which  this  rope  was  sub- 
jected, and  the  extent  of  which  was  known 
to  plaintiff,  .was  certainly  something  which 
was  apparent  to  the  most  common  under, 
standing.  It  was  in  no  sense  a  complicated 
piece  of  machinery,  with  hidden  defects;  but 
it  was  an  open  attachment>to  the  saw,  work- 
ing on  the  plainest  principles  of  the  attrac- 
tion of  gravitation,  which  the  plaintiff,  If  he 
h.ad  sufficient  knowledge  to  operate  the  saw 
at  all.— and  he  assumed  that  knowledge  when 
he  accepted  the  employment,— could  fully  un- 
derstand. He  evidently,  did  understand  It 
but  was  negligently  heedless. 

Plaintiff  was  injured  on  the  13th  day  of 
February,  1801.  He  had  been  working  about 
tbe  mill  since  the  4th  day  of  September,  ISOO, 
and  had  been  engaged  in  operating  the  saw 
in  question  since  the  1st  day  of  November, 
1891,  being  5^  months  employed  in  the  mill, 


and  3V^  months  operating  the  saw.  Yet  be- 
testified  that  he  never  looked  at  the  rope,. 
although  it  was  in  sight  of  him;  that  he  had 
no  time  to  look  at  it.  When  a  man  Is  em- 
ployed to  operate  machinery,  and  the  ma^ 
chluery  is  under  his  control,  it  Is  bU  duty 
to  exercise  at  least  common  prudence.  It  is 
presumed  that  the  ordinary  Instincts  of  self- 
preservation  will  prompt  a  man  to  do  this, 
and,  if  he  doe^  not,  he  must  suffer  the  con- 
sequences of  his  own  negligent  acts.  In  tbis- 
case,  according  to  plaintiff's  testimony,  we 
think  he  was  grossly  negligent,  and  that  sucb 
negligence  was  the  direct  cause  of  the  injury 
sustained.  The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  dismiss  the  action. 

ANDERS,    STILES,   HOYT,  ood  SCOTT; 
JJ.  concur. 


In  re  HILL'S  ESTATES. 

Appeal  of  SMITH. 

f Supreme  Court  of  Washington.    Dec.  21, 1893.)  ' 

Appealable  Orders — Who  iult  Appeau 

1.  An  appeal  lies  from  an  order  requiring 
a  guardian  to  account  to  his  wards  for  the  mon- 
ey in  his  hands  belonging  to  tlieir  estate,  and 
to  pay  over  to  one  of  them,  who  has  come  of 
age,  her  portion. 

2.  An  order  removing  a  guardian  required 
him  to  pay  over  a  certain  amount  as  funds  in 
his  hands  belonging  to  the  estate  of  his  wards, 
and  that  he  personally  pay  the  costs  of  the 
suit.  Held,  that  the  guardian  had  such  an  in- 
terest in  the  subject-matter  as  entitled  him  to 
appeal. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Petition  of  Eliza  Maud  Hill  for  the  re- 
moval of  Eben  Smith,  as  her  guardian,  and 
as  guardian  of  the  other  heh-s  of  Ellen  K. 
Hill,  deceased;  for  an  accounting;  and  that 
petitioner .  be  appointed  as  such  guardian. 
There  was  decree  Itor  petitioner,  and  defend- 
ant appealed.  Petitioner  moves  to  dismiss 
the  appeal.  Defendant  moves  to  sti'ike  out 
a  portion  of  the  record,  \fotion  to  dismiss 
denied.    Motion  to  strike  granted. 

Thomas  T.  Littell  and  Hughes,  Hastings  & 
Stedman,  for  appellants.  Hays  &  Humphrey, 
for  respondent  Eliza  Maud  Hill.  A.  W.  Has- 
tie,  for  guardian  ad  litem  .for  infant  re- 
spondents. 

HOYT,  J.  Respondents  move  to  dismiss 
the  appeal  herein  for  the  reason  (1)  "that  the 
appellant  as  guardian,  has  no  Individual  or 
beneficial  Interest  in  the  subject-matter  of 
the  appeal;"  (2)  "because  the  order  appealed 
from  ia  not  a  final  or  appealable  order,  as  Ia 
contemplation  of  law  required." 

The  order  appealed  from  was  absolute  and 
final,  In  that  it  required  the  guardian  to  pay 
over  to  one  of  those  for  whom  he  had  been 
guardian,  who  had  become  of  age,  her  pr«>. 
portion  of  certain  moneys  alleged  to  be  in 
his  hands  as  such  guardian,  and  to  account 
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to  those  of  his  wards  who  had  not  become  of 
age  for  their  proportion  thereof.  In  our 
opinion,  it  was  a  flnul  order  in  the  proceeding, 
within  the  meaning  of  our  statute  regulating 
appeals.  The  order,  by  Its  express  t«'ms, 
directed  the  appellant  to  make  payment  re- 
gardless of  the  question  as  to  whether  or  not 
there  were  sufficient  funds  in  his  hands  be- 
longing to  the  estate  of  his-  wards,  and  ad- 
Judged  that  he,  personally,  should  pay  the 
costs.  Such  being  the  requirements  of  the 
order,  the  appellant  bad  such  on  interest 
therein  aa  would  authorize  him  to  appeal 
therefrom.     TTie  motion  must  be  denied. 

There  was  presented  at  the  same  time  a 
motion  on  the  part  of  the  appellant  to  strike 
from  the  transcript  a  certain  part  thereof, 
purporting  to  be  a  supplemental  statement  -of 
facts,  for  the  reason  that,  under  the  circum- 
stances of  the  case,  the  court  below  had  no 
Jurisdiction  to  settle  and  certify  the  same. 
It  appears  from  the  transcript,  <Nr  from 
facts  made  to  appear  by  affidavit,  that  the 
original  statement  was  properly  settled  after 
due  opportunity  had  been  given  to  the  re- 
spondents to  propose  amendments  thereto, 
If  any  they  had;  that  they  had  neglected  to 
propose  any  amendments,  although  the  set- 
tlement of  such  statement  had  been  several 
times  continued  by  the  court  for  the  purpose 
of  allowing  them  so  to  do.  Under  these  cir- 
cumstances, we  think  that  the  proceeding  on 
the  part  of  the  respondents  which  led  to  the 
settlement  of  the  supplemental  statement  by 
the  court  was  irregular,  and  that  such  state- 
ment is  no  part  of  a  proi)er  transcript  of  the 
record.  The  motion  to  strike  it  out  must  be 
granted. 

Appellant  further  moves  to  strike  the  brief 
of  the  respondents,  but,  without  passing  upon 
the  question  as  to  whether  or  not  the  order  of 
the  court  below  extending  the  time  In  which 
the  respondents  might  file  their  briefs  should 
be  given  force,  we  shall  deny  the  motion  for 
the  reason  that  no  substantial  rights  have 
been  prejudiced  by  the  delay. 

DUNBAR,  C.  J.,  and  STILES  and  SCOTT, 
JX,  concur.     ANDERS,  J.,  not  sitting. 


STATE  V.  MOODY. 

(Supreme  Coart  of  Washington.    Dec.  21, 1893.) 

HOMioiDB — ^Proof  op  Killing — Jury — Arqckint 
OF  CoDMSBL  —  Remarks  of  Court  —  Harmless 
Error. 

1.  In  a  homicide  case,  there  being  no  con- 
troversy BB  to  the  cause  of  death,  the  killing 
by  defendant  is  sufficiently  proven  by  evidence 
that  defendant  shot  at  deceased,  who  immedi- 
ately fell,  and  in  a  few  minutes  died;  that  de- 
fendant, on  being  asked  if  he  liilled  deceased, 
said  he  didn't  know,  and  pointed  at  the  body; 
and  that  there  was  fresh  blood  on  deceased's 
dothes,  over  his  breast. 

2.  Denial  of  a  challenge  for  cau^e  cannot 
be  prejudicial,  where  the  juror  is  excluded  on  a 
peremptory  cnallenee,  and  the  party  does  not 
exhaust  his  peremptory  challenges. 

3.  In  a  iiomicide  case,  where  no  more  favor- 


able verdict  could  reasonably  have  been  found- 
ed on  the  evidence,  error  in  overrniing  an  ob- 
jection to  improper  ai^nment  of  the  prosecut- 
ing attorney,  and  reprimandiug  defendant's  at- 
torney for  interposing  the  objection,  will  be 
held  harmless. 

Appeal  from  superior  court,  Skagit  coun- 
ty; Henry  McBrlde,  Judge. 

D.  C.  Moody"  was  convicted  of  manslaugh- 
ter, and  appeals.     Affirmed. 

Million  &  Houser,  for  appellant  Geo.  A 
Joiner,  Pros.  Atty.,  for  the  State. 

HOXT,  J.  Defendant  was  charged  with 
having  committed  the  crime  of  murd^  In 
the  first  degree,  in  killing  one  James  Warner. 
The  Jury  returned  a  verdict  of  guilty  of  man- 
slaughter, and  from  the  Judgment  and  sen- 
tence imposed  therefcv'  tbis  appeal  is  prose- 
cuted. 

The  first  reason  given  by  the  appellant  for 
reversal  is  that  there  was  no  sufficient  proof 
of  the  killing  of  said  Warner  by  the  ap- 
pellant; but  in  view  of  the  fact,  as  stated  in 
appellant's  brief,  that  the  defense  presented 
was  that  the  killing  was  Justified,  It  is  evi- 
dent that  there  was  no  serious  question 
raised  as  to  the  fact  that  the  said  Warner 
was  killed,  and  that  such  killing  was  at  the 
bands  of  the  appellant  Such  being  the  case, 
it  would  not  require  a  very  strong  showini; 
on  the  part  of  the  prosecution  to  authorize 
the  Jury  to  find  that  the  deceased  came  to 
his  death  in  the  manner  claimed  by  the 
prosecution,  and  the  proof  offered  was  abun- 
dantly sufficient  for  that  purpose.  TSe  un- 
disputed proofs  showed  that  in  the  course 
of  a  controversy  between  the  appellant  and 
the  deceased,  the  appellant  drew  his  re- 
volver, and,  while  standing  at  a  distance  of 
not  more  that  six  feet  from  the  deceased, 
presented  it  directly  at  him,  and  fired;  that 
deceased  Immediately  fell  to  the  ground, 
and  in  the  course  of  a  few  minutes  expired; 
that  the  appellant,  wben  asked  if  he  had 
kUled  him,  said  be  did  not  know,  and  poiat- 
ed  to  his  body,  then  lying  motionless  upon 
the  ground.  In  addition  to  this,  the  pront 
showed  that  there  was  fresh  blood  upon  the 
clothing,  over  the  breast.  In  the  absence  ol 
any  controversy  over  the  question  as  to  what 
was  the  cause  of  the  death,  we  think  these 
facts  warranted  the  Jury  in  finding  that  the 
death  was  proven,  beyond  a  reasonable 
doubt,  to  have  been  caused  by  the  shot 
fired  by  the  appellant  If  there  had  been 
any  controversy  as  to  what  was  the  cause 
of  the  death.  It  might  have  been  necessary 
for  the  prosecution  to  have  shown  more  fully 
the  natiu-e  of  the  wotmd,  .and  that  it  was 
such  as  would  ordinarily  result  in  the  death 
of  the  wounded  party. 

The  next  error  alleged  grows  out  of  the  re- 
fusal of  the  court  to  allow  a  challenge  tot 
cause  to  one  Charles  Nelson,  who  was  of- 
fered as  a  Juryman;  but  the  action  of  the 
court  in  regard  thereto,  if  error,  was  with- 
out prejudice,  for  the  reason  that  said  Nelson 
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did  not  8lt  as  a' jiiror  In  the  case,  as  he  was 
peremptorily  challenged  by  the  appellant, 
who  was  In  no  manner  Injured  by  having  to 
exercise  bis  right  In  that  regard,  as  he  did 
not  exhaust  all  of  bis  peremptory  challenges 
during  the  impaneling  of  the  Jnry. 

The  next  alleged  error  grows  out  of  the 
action  of  the  court  in  allowing  the  appellant, 
who  ottered  himself  as  a  witness,  to  be 
cross-examined  as  to  the  matters  which  It 
was  alleged  were  in  no  manner  Inquired  In- 
to upon  his  examination  In  chief.  The  cross- 
examination,  no  doubt,  extended  very  nearly 
to  the  limit,  but  It  is  not  evident  from  the 
record  that  there  was  any  abuse  of  discre- 
tiuu  in  that  regard  on  the  part  of  the  court 
below. 

The  only  other  error  claimed  on  the  part 
of  the  -appellant  is  that  the  court  allowed  the 
prosecuting  attorney,  in  his  closing  argument 
to  the  Jury,  to  apply  opprobrious  epithets  to 
the  appellant,  and  to  otherwise  go  outside 
of  the  evidence,  and  appeal  to  the  prejudices 
of  the  Jury  in  such  a  manner  as  to  have  a 
tendency  to  influence  their  verdict  by  mat- 
ters outside  of  the  record.     We  have  care- 
fully examined  the  statement  of  facts,  and 
feel  compelled  to  hold  that  there  was  an 
abuse  of  his  privileges  oa  the  jiart  of  the 
prosecuting  attorney  in  that  regarxl,  and  an 
abuse  of  discretion  on  the  part  of  the  court, 
in  allowing  such  conduct  after  his  attention 
bad  been  called  thereto  by  an  objection  in- 
terposed by  the  attorney  for  the  appellant 
We  feel  compelled  to  go  further  than  tUs, 
and  to  say  that  the  action  of  the  court,  in 
not  only  peremptorily  overruling  the  objec- 
tion of  the  appellant's  attorney  to  the  course 
of  the  prosecuting  attorney,  but  in  apparent- 
ly reprimanding  him,  in  the  presence  of  the 
Jury,    for    interposing   such    objection,    was 
Bach  manifest  error  as,  under  any  ordinary 
circumstances,  would  compel  us  to  reverse 
the  case,  and  award  the  appellant  a  new 
trial.    But  while  we  are  satisfied  that  such 
action  on  the  part  of  the  court  was  an  un- 
just reflection  upon  the  attorney  for  the  de- 
fendant, and  tended  to  prevent  proper  efforts 
by  him  in  behalf  of  his  client,  and  therefore 
erroneous,  w&  are  not  prepared  to  reverse 
tbe  Ju(igment  and  sentence  on  account  there- 
of.    A  careful  reading  of  the  testimony  of- 
fered at  the  trial,  and  especially  that  of  the 
appellant  himself,  bos  satisfied  us  that  such 
action  on  the  part  of  the  prosecuting  attor- 
ney and  the  court  could  have  worked  no  In- 
Jury  to  the  appellant,  for  the  reason  that  no 
verdict   more   favorable   to  him   could    rea- 
donnbly  be  based  upon  such  testimony.    The 
evidence  of  tbe  appellant  fails  to  disclose 
«<ucb  a  state  of  facts  «8  would  render  the 
killing  Justifiable.    It  follows  that,  even  upon 
13 is  own  showing,  he  was  guilty  of  the  crime 
of  manslaughter. 

A  suggestion  was  made  upon  the  argument 
as  to  the  penalty  Imposed  by  the  court,  on 
account  of  its  extreme  severity,  but  there  is 
xiotblng  in  the  record  which  will  authorizu 


us,  upon  an  affirmance  of  the  Judgment,  to 
Interfere  with  the  discretion  rightfully  vest- 
ed in  the  lower  court  as  to  the  penalty  to  be 
imposed,  upon  conviction.  The  Judgment 
and  sentence  must  be  afBrmed. 

STILES  and  SCOTT,  JJ.,  concur.  DUN- 
BAR, C.  J.,  and  ANDERS,  J.,  did  not  sit  at 
the  hearing. 


GOTTSTErN  V.  SEATTLE  LUMBER  ft 

COMMERCIAL  CO.  et  al. 

(Supreme  Court  of  Washington.    Dec.  22, 1803.) 

CosTRACTS — Rescission — SrRBTT—EsTOPPKU— Ev- 
idence— Insthuctionb. 

1.  Changing'  a  reqnested  charge,  that  to 
authorize  a  finding  of  resciBsion  It  must  be 
found  that  the  minds  of  all  the  parties  to  the 
contract  met  and  consented  to  the  rescission, 
by  striking  out  the  word  "all,"  and  inserting 
after  the  word  "contract"  tbe  words  "and  al- 
leged rescission,"  is  harmless  error,  both  forms 
meaning  the  same  thing. 

2.  In  an  action  by  G.  on  a  contract  where- 
by S.  and  E.  agreed  to  build  for  6.,  it  being 
claimed  by  S.  that  it  was  merely  a  surety,  ana 
was  released  by  a  rescission,  a  requested  charge 
that  it  could  not  escape  the  obligations  of  the 
contract  unless  there  had  been  an  agreement 
b^  ail  the  parties  to  rescind  was  properly  de- 
med,  as,  if  S.  was  a  surety,  the  lact  that  B. 
was  not  a  party  to  the  agreement  to  rescind 
would  make  no  difference. 

3.  It  not  being  conceded  that  S.  was  a 
mere  surety,  an  instruction  that,  if  G.  and  S. 
agreed  to  rescind  the  contract  between  O.  on 
the  one  side  and  S.  and  E.  on  tbe  other  side, 
and  acted  on  the  agreement,  the  contract  was 
ended  for  all  purposes,  as  far  as  S.  was  con- 
cerned, was  erroneous,  G.  not  being  bound  by 
an  agreement  with  one  of  the  joint  obligors  to 
rescind  unless  he  was  only  a  surety. 

4.  Plaintiit  in  an  action  on  a  contract,  hav- 
ing requested  a  charge  that  the  jnry  must  find 
the  suretyship  and  rescission  of  the  contract, 
on  which  one  of  the  defendants  relied,  by  a 
preponderance  of  evidence,  cannot  complain  that 
the  court  did  not  require  the  evidence  on  those 
points  to  be  clear  and  positive. 

6.  Instructions  that  if,  by  the  acts  of  G.  in 
agreeing  with  S.  alone,  without  E.,  that  the 
contract  between  G.  of  the  one  part,  and  S.  and 
E.  of  the  other  part,  should  be  abandoned,  S. 
was  led  to  refrain  from  doing  anything  to  save 
itself  from  loss,  G.  would  be  estopped  to  deny 
the  rescission,  were  erroneous,  there  being  no 
evidence  to  allow  that  it  could  liave  done  any- 
tliing  to  save  loss. 

6.  Testimony  of  S.  as  to  whom  it  looked 
for  payment  of  material  was  incompetent,  as  it 
could  in  no  way  affect  the  rights  of  G.  under 
the  contract. 
Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
Richard  Osborn,  Judge. 

Action  by  K.  Gottstein  against  the  Seattle 
Lumber  &  Commercial  Company  and  M.  W. 
Earp.  Judgment  for  defendants.  Plaintiff 
appeals.     Reversed. 

Hughes,  Hastings  &  Stedman,  for  appel- 
lant. Burleigh,  Gamble  &  Burleigh,  for  re- 
spondents. 

STILES,  J.  Appellant  brought  this  ao- 
tion  to  recover  sundry  damages  for  failure 
to  perform  a  contract  to  furnish  matefiala. 
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for,  and  to  bnlld,  certain  houses.  Tbe  an- 
swer of  the  respondent  the  Seattle  Lumljer 
A  Conimorclal  Company  set  up,  in  the  first 
place,  that  It  was  a  surety,  only,  for  its  co- 
respondent, Earp;  and,  secondly,  that  short- 
ly after  the  execution  of  the  contract,  by 
the  mutual  agreement  of  all  the  parties  to 
It,  it  was  rescinded  and  given  up,  the  fire 
•of  June  6,  1889,  at  Seattle,  having  so  changed 
the  condition  of  appellant  and  the  luml)or 
company  that  they  could  not  go  on;  and  it 
was  also  claimed  that  If  appelLint  had  suf- 
fered damage  in  the  construction  of  the 
liouses  by  Earp,  or  in  his  failure  to  construct 
them,  it  was  under  some  contract  or  em- 
ployment of  which  the  lumber  company  had 
no  knowledge.  Upon  the  trial  the  respond- 
ent lumber  company  alone  appeared,  (Earp 
having  made  default,)  and  it  was  developed 
Tthat  the  claim  that  a  rescission  had  taken 
place  was  based  upon  two  alleged  conversa- 
tions occurring  on  June  10th,  In  which  ap- 
pellant was  alleged  to  have  suggested  and 
requested  that,  on  account  of  their  common 
losses  in  the  fire,  the  whole  matter  of  build- 
ing the  houses  be  dropped.  Appellant  de- 
nied ever  having  requested  or  agreed  to  any 
such  proposition,  and  insisted  that,  even  If 
there  had  tteen  such  an  agreement,  the  effect 
of  it  was  obviated,  and  the  contract  was  re- 
vived, by  the  conduct  of  all  parties  in  sub- 
sequently proceeding  with  the  erection  of 
the  buildings  until  they  were  nearly  finished. 
He  testified  that,  so  far  from  having  been 
embarrassed  by  the  fire,  he  had  just  previ- 
ously obtained  a  loan  of  nearly  enough 
money  to  pay  for  the  buildings,  and  that  the 
money  was  in  bank,  and  under  the  terms  of 
the  loan  c-ould  be  used  only  for  the  purpose 
of  building.  Earp,  according  to  respondents' 
claim,  was  to  be  the  builder,  and  the  lum- 
ber company  was  to  furnish  the  lumber  and 
mill  work,  and  guaranty  his  performance  of 
the  contract.  It  is  conceded  that,  in  July, 
Earp  proceeded  with  the  building,  obtain- 
ing his  materials  where  he  could,  the  lumber 
company  having  lost  its  mill,  and  having 
gone  entirely  out  of  the  business  in  which 
it  was  formerly  engaged.  The  testimony  of 
the  two  sides  does  not  materially  differ  as 
to  how  the  work  came  to  be  resumed. 
Earp  demanded  pay  from  appellant  for  the 
value  of  the  work  done  and  materials  fur- 
nished before  the  fire,  but  appellant  refused, 
And  said:  "You  go  ahead  with  the  building." 
"Xo  money  was  due  under  the  contract  until 
the  frames  of  all  the  houses  were  up,  when 
a  payment  of  $3,000  was  to  be  made.  The 
amount  demanded  by  Earp  was  only  a  few 
hundreds.  The  contract  was  not  surrendered 
or  changed,  nor  was  any  name  erased  there- 
from. The  architect,  in  making  certificates 
of  work  done,  from  time  to  time,  in  all  cases 
certified  Earp  and  the  lumber  company  as 
entitled  to  payment,  and  in  several  instances 
the  lumber  company  indorsed  on  the  cer- 
tificates a  direction  to  pay  the  amount 
named  to  Earp.    When  the  buildings  were 


I  almost  completed,  it  was  found  that  Lir^e 
bills  for  labor  and  materials  were  unpaii 
and  Earp  abandoned  his  place  as  man.!?*-: 
of  the  construction,  whereupon  the  maiiajer 
of  the  lumber  company — the  same  ikt>oc 
who  had  signed  the  contract — was  called  ;a 
to  a  conference  with  appellant  and  the 
architect;  and  it  was  claimed  that  he  thoe 
proposed,  or  gave  his  assent  to  a  proposi- 
tion, that  appellant  should  proceed,  umit* 
the  terms  of  the  contract,  to  finish  the  build- 
ings at  the  expense  of  the  contractors  if 
there  should  be  a  deficit  None  of  the  testi- 
mony showing  tbe  amount  of  the  damagv 
was  controverted. 

"Hie  prludpal  errors  nrged  by  appellant 
are  as  follows: 

1.  Appellant's  seventh  request  was:  "To^ 
are  further  instructed  that,  the  execution  of 
the  said  contract  having  been  admitted,  bt"- 
fore  you  are  authorized  to  find  tiiat  tbe  same 
was  abandoned  and  rescinded  you  mTist  find, 
from  the  evidence,  that  the  minds  of  a" 
the  parties  to  the  said  contract  met  and  ct>n- 
sentcd  to  such  rescission."  This  request  ex- 
actly expressed  the  law  of  the  case,  and  if 
the  modifications  made  by  the  court  by  strik 
Ing  out  the  word  "all,"  and  inserting  "and 
alleged  rescission,"  after  the  second  occ^ir- 
rence  of  the  word  "contract,"  made  th^- 
charge  mean  anything  difTerent  from  what  :'. 
did  before.  It  was  error  to  make  tbe  change*. 
We  think  both  forms  mean  the  same  thin:. 
and  should  not  reverse  the  case  for  any  siu-j 
cause;  but,  when  counsel  propose  a  proi'-r 
charge,  it  ought  to  be  given  to  the  Jury  in  il-' 
form  submitted.  If  given  at  alL 

2i  In  so  far  as  appellant's  eighth  requ.-->; 
was  good,  It  was  covered  by  the  seventh.  :■> 
alMve  quoted.  It  was  bad  l)ecanse  it  w,'< 
open  to  the  construction  that  under  it.  if 
the  lumber  company  was  a  surety  mernir. 
It  could  not  "escape  the  obligations"  of  tl:- 
contract  unless  there  had  been  an  agTver.i.  \.- 
to  abandon  and  rescind  by  all  the  pari-' 
One  of  the  dose  points  In  the  case  -was  ih-r 
Earp  was  not  present  at  the  conversati  a 
wlien  the  lumber  company  claimed  ap;»-- 
lant  to  have  asked  that  the  contract  l* 
dropped.  But,  If  the  lumber  company  wi-< 
a  surety  merely,  Earp's  absence  would  h.Tri- 
made  no  difference.  Appellant  would  hiv.- 
had  no  right  to  lead  a  mere  surety  to  sn;^ 
pose  the  contract  was  ended,  and  af terwaM- 
go  on  with  the  principal,  without  notice  :■'' 
the  surety,  and  his  assent  to  his  contlnuir.; 
bound. 

3.  Tlie  eighth  charge  given  was:  "Tt- 
coiut  instructs  you  that  the  qn«'>stlon  of  re- 
scission— of  wliptlior  that  is  a  fact  or  not- 
must  be  proven  by  a  preponderance  of  ti-- 
evidence,  and  that  the  manner  or  the  lars- 
gu.ase  of  such  rescission  Is  immaterial.  It 
is  for  you  to  dctorm'ne,  from  all  the  tacts  ir. 
this  case,  whether  that  contract  was  reso'r  : 
ed  or  not  You  have  no  right  to  pick  <.'.■ 
any  pariicui.ir  part  of  the  testimony,  -.r.'. 
sny  that  tlml  does,  or  docs  not,  prove  a  res^- « 
igitizcd  by '^ 
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slon.  You  should  take  the  whole  of  the  tes- 
timony, anrl  coiisidor  It;  consider  what  the 
parties  said,— what  the  evidence  shows  that 
tlioy  s:tid.  You  are  to  determine  what  they 
said,  and  what  was  said  between  them,  and 
from  that  determine  whether  the  contract 
was  rescinded  or  not.  It  It  was  rescinded, 
that  was  the  end  of  it,  as  far  as  the  SeatUe 
Lumber  &  Commercial  Company  Is  con- 
cerned." We  think  the  court  sbotild  have 
ended  this  charge  with  the  words:  "You 
should  take  the  whole  of  the  testimony,  and 
consider  IL"  That  part  of  it  which  directed 
the  attention  of  the  Jury  to  what  the  par- 
ties said,  and  told  them  that  from  that  they 
were  to  determine  whether  the  contract  was 
rescinded  or  not,  was  inaccurate  and  mis- 
leading, and  could  scarcely  help  producing 
the  impression  that  what  the  court  meant 
in  the  earlier  portion  of  the  charge  by  the 
"whole  of  the  testimony,"  or  "facts,"  w-is 
merely  the  conversations.  The  last  clause 
was  not  a  correct  statement.  The  contract 
mijiht  have  been  an  explicit  oral  agreement 
to  rescind,  and  yet  the  rescission  might  never 
have  been  acted  upon,  and  the  conduct  of 
the  parties  might  have  shown  a  clear  inten- 
tion to  disregard  the  oral  agreement 

4.  Another  charge  was:  "The  com-t  fur- 
ther instructs  you,  gentleman,  that  If  you 
find  that  by  agreement  between  the  plaintiff 
and  the  Seattle  Lumber  &  Commercial  Com- 
pany that  it  was  agreed  that  this  contract 
for  the  building  of  these  houses  should  be 
rescinded,  and  need  not  go  ahead,  and  that, 
as  a  matter  of  fact,  it  was  rescinded,— the 
contract  was  rescinded  and  acted  upon,— then 
the  court  instructs  you  tli.at  any  subsequent 
acts  of  the  company  by  its  presitlent  in 
signing  any  papers  by  which  Earp,  the  oth- 
er contractor,  got  his  pay  for  work  that  he 
may  have  done  under  the  contract,  would 
not  bind  the  company,  because,  if  the  con- 
tract was  rescinded  and  ended,  it  was  ended 
for  all  purposes,  so  far  as  that  company  was 
concerned."  This  charge  could  not  have 
been  the  law  of  the  case  unless  the  lumber 
company  had  been  conceded  to  be  a  surety 
only,  which  wjis  very  far  from  being  the 
fiict  Respondents  insist  that  the  Insti'uc- 
tion  is  based  upon  the  supposition  of  a  find- 
ing that  the  contract  had  In  fact  been  legally 
rescinded,  and  the  rescission  acted  upon,  but 
It  is  Impossible  to  so  view  it  The  premises 
are  an  afrreement  between  appellant  and  the 
lumber  company,  without  regard  to  Earp,  and 
that  agreement  was  acted  upon.  The  bond 
■was  a  Joint  obligation' upon  its  face,  and  ap- 
pellant could  not  be  bound  by  an  agreement 
witlv  one  of  the  obligors  to  rescind,  tmless 
he  was  a  surety  merely.  In  this  connection, 
appellant  complains  that  no  instructions  were 
given,  proper  for  the  guidance  of  the  Jtu-y 
In  determining  whether  the  agreement  to 
rescind,  if  made,  was  executed  to  any  ex- 
tent and  whether  there  was  a  renewal  of 
4:he  contract  by  conduct;   but  it  is  enough 


to  say  that  no  Instructions  of  this  kind  were 
requested. 

5.  Appellant,  having  in  his  requests  asked 
the  court  to  charge  that  the  Jury  must  find 
the  suretyship  and  the  rescission  by  a  pre- 
ponderance of  the  evld^ice,  cannot  complain 
that  the  court  did  not  require  the  evidence 
on  those  points  to  be  clear  and  positive. 

6.  Certain  Instructions  were  given  to  the 
effect  that  if,  by  the  acts  of  appellant  in 
agreeing  with  the  Ixmiber  company  alone, 
without  Earp,  that  the  contract  should  be 
abandoned,  it  was  led  to  suppose  that  noth- 
ing further  would  be  done  under  it,  and,  re- 
lying thereon.  It  was  Induced  to  refrain  from 
taking  any  action  to  save  itself  from  loss, 
appellant  would  be  estopped  from  denying 
that  there  had  been  a  rescission.  In  our 
Judgment  all  Instructions  to  this  effect  were 
Improperly  given,  as  there  was  no  evidence 
in  the  case  to  require  or  Justify  them.  The 
evidence  fully  covered  the  point  that  the 
lumber  company  did  not  Itself  do  anything 
in  the  way  of  complying  with  its  contract 
(supposing  it  to  have  been  a  principal)  after 
the  fire,  but  there  was  nothing  to  show  that 
it  would  have  acted  In  any  different  man- 
ner if  nothing  had  ever  been  said  about  a 
rescission.  It  went  out  of  and  abandoned 
the  mill  business,  and  Earp  took  appellant's 
money,  and  bought  materials  elsewhere, 
which,  for  all  that  appears.  Is  all  that  it 
could  have  done.  There  was  no  attempt  to 
show  that  If  It  had  actively  participated  in 
the  management  of  the  business  or  work 
in  connection  with  the  building,  the  result 
would  have  been  in  any  way  different  or 
that  any  otiicr  diligence  In  Its  behalf  would 
have  put  It  into  a  better  situation. 

7.  The  question  addressed  to  the  witness 
Dobson,  aa  to  whom  the  lumber  company 
looked  for  payment  for  the  materials  It  tar- 
nished,  was  Incompetent  Appellant's  rights 
under  the  contract  could  not  be  affected  by 
considerations  of  that  kind. 

8.  The  failure  of  the  Jury  to  find  a  ver- 
dict against  Earp  was  a  flngi-ant  disregai-d 
of  the  charge  of  the  court.  We  are  not 
prepared  to  say  what  the  practice  ought  to 
be  where  one  of  several  defendants  in  a 
case  like  tliis  makes  default.  All  that  such 
a  defendant  is  entitled  to  Is  that  there  shall 
be  a  submission  of  the  question  of  the  amount 
of  damages  to  a  Jury,  and  the  failure  of 
the  Jurj'  to  find  according  to  the  undisputed 
testimony  ought  to  cause  the  com-t  to  sot 
the  verdict  aside  forthwith.  Whether,  in 
the  absence  of  error  as  to  the  other  defend- 
ants, the  whole  verdict  should  be  set  aside, 
and  a  new  trial  gi-anted  as  to  all,  we  do  not 
now  decide.  Other  errors  assigned  were  Im- 
material, but  for  those  mentioned,  e.xcept 
the  fii-st,  the  Judgment  is  reversed,  and  a 
new  trial  granted. 

HOYT  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, C.  J.,  dissents. 
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PAINE  V.  HILL,  et  al.' 
(Snpreme  Court  of  Washington.    Dec.  22, 1803.) 

HmTIB  and  SbRTANT — DiSCBAROE. 

Ptaintiffs  own  testimony,  that,  after  a 
disagreement  between  him  aud  the  vice  presi- 
dent of  the  company  employing  him,  the  presi- 
dent told  plaintiff  that  it  was  very  disagreeable 
to  have  him  there,  that  he  was  not  fit  for  the 
business,  and  that  he  (the  president)  thought 
he  had  better  go,  coupled  with  the  vice  presi- 
dent's testimony  that  the  president  told  htm  to 
leave  the  matter  to  him, — he  would  get  rid  of 
plaintiff, — authorizes  a  finding  that  plaintiff  was 
discharged. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

AcUou  by  John  A.  Paine  against  Joseph  B. 
Hill  and  the  Haley  Grocery  Company  for 
Wiisos,  under  a  contract  of  employment 
Judgment  for  plaintiff.  The  company  ap- 
peals.   Affirmed. 

Bausman,  Kelleber  &  Emory,  for  appellant. 
A.  W.  Hastie,  for  respondent 


DUNBAR,  O.  J.  The  first  16  pages  of  ap- 
pellant's brief  are  devoted  to  a  discussion  of 
matters  that  are  not  at  Issue  In  this  case. 
There  is  no  question  at  Issue  as  to  the  right 
of  HllI,  the  president  and  manager  of  the 
company,  to  employ  the  respondent  Hill 
himself  te.stifies  tiiat  be  employed  blm,  and 
that  he  had  a  right  to  employ  blm.  This 
is  also  conceded  by  Haley,  the  vice  president 
of  the  company,  who  ans'wered  to  the  ques- 
tion, "What  do  you  know,  if  anything,  about 
Hill's  right  or  privilege  to  select  a  secretary 
and  treasurer?"  by  saying,  "That  was  one  of 
the  considerations,  when  he  went  in;"  and  to 
the  question,  "What  did  he  say  to  you  about 
that,  if  anything?"  by  answering,  "Well, 
that  is  something  I  did  not  converse  with 
him  much  about,  because  he  had  that  privi- 
lege. I  didn't  believe  In  Interfering  with  his 
privileges."  In  the  face  of  the  testimony  of 
the  parties  in  Interest  and  the  further  fact 
that  the  president's  right  to  employ  the  sec- 
retary was  not  questioned  by  the  defendants 
at  the  trial,  or  raised  In  the  pleadings,  it  Is 
scarcely  worth  while  to  notice  this  proposi- 
tion further.  Neither  is  there  any  question 
at  issue  in  regard  to  his  actual  employment, 
for  Hill,  the  president  of  the  compnuy,  testi- 
fied that  he  did  employ  him;  that  he  was  to 
pay  him  the  amount  per  month  alleged  by 
platntiet  in  his  complaint  So,  also,  with  the 
Incumbering  of  the  record  with  the  by-laws 
of  the  company,  showing  the  duties  of  the 
secretary.  The  president  himself  testifies 
that  he  employed  Paine  with  the  understand- 
ing that  there  was  to  be  an  additional  secre- 
tary, and  that  it  was  the  custom  of  the  com- 
pany to  employ  two  secretaries,  and  that  the 
company  never  bad  been  two  hours  without 
this  additional  help,  and  that  the  business 
was  so  large  that  it  would  be  Impossible  to 
transact  It  without  the  additional  secretary; 
and  there  is  no  dispute  anywhere  In  the  rcc- 

'  Rehearing  denied. 


ord  that  Paine  was  employed  with  this  spe- 
cial unrtorstandlng. 

Stripped  of  all  verbiage  and  Immaterial  dis- 
cussion, then,  the  sole  question  at  issue  was, 
did  Paine,  the  respondent,  quit  the  employ- 
ment of  the  company  of  his  own  free  will,  or 
was  he  dl.scharged  by  authority'  of  the  com- 
pany? This  was  a  question  raised  by  the 
answer  of  the  defendant  company,  together 
with  the  other  affirmative  defense  that  the 
plaintiff  had  other  employment  and  was 
therefore  not  damaged.  On  this  latter  pr.  >;)(>- 
sition,  howevM',  all  the  testimony  on  the  sub- 
ject was  the  testimony  of  the  plaintiff  him- 
self, which  no  doubt  the  jury  took  Into  con- 
sideration, in  agreeing  upon  their  verdict  So 
that  the  only  question  really  at  issue  between 
the  parties  was  the  question  of  discharge, 
and  on  this  question  it  seems  to  us  that  there 
is  a  plain  conflict  of  testimony.  It  is  claim- 
ed that  the  testimony  of  the  plaintiflC,  taken 
as  a  whole,  shows  conclusively  that  he  was 
not  discharged,  and  that  he  left  of  his  own 
free  will.  But  we  think  this  claim  is  not 
borne  out  by  the  testimony.  Some  difficulty 
had  arisen  between  Haley,  the  vice  president 
of  the  company,  and  Polne,  the  respondent. 
In  regard  to  an  extra  bookkeeper.  Haley  h:id 
insisted  that  the  extra  bookkeeper  must  be 
discharged.  Following  his  discussion  with 
Haley,  Paine  testifies  as  follows:  "Well,  I 
didn't  see  Mr.  Hill  again  until  Saturday. 
That  was  on  Friday,— the  last  talk  with  Mr. 
Haley,  — and  Saturday,  at  shortly  after  1 
o'clock,  Mr.  Hill  came  Into  the  office,  and  he 
said:  'Well,  you  have  got  Haley  down  on 
you.  He  says  you  were  talking  to  him  about 
the  other  bookkeeper.'  He  says,  'You  have 
got  him  down  on  you,'  and  he  says:  'What 
you  ought  to  have  done—  You  ought  to  have 
discharged  Ward,  and  kept  the  books  your- 
self for  a  week  or  two,  and  I  would  have 
straightened  everything  out  for  you.  Every- 
thing would  have  been  all  right'  And  lie 
says:  'You  have  got  him  down  on  you,  and  it 
is  very  disagreeable  to  have  you  here,  aiid 
you  are  not  fit  for  the  grocery  business.— I 
can  see  that,- and  I  think  you  had  bettor 
go.' "  We  hardly  see  what  stronger  words 
of  discharge  could  have  been  uttered  by  Hill, 
the  president  and  manager  of  tlie  company, 
or  how  he  could  more  plainly  have  announ- 
ced to  Paine  that  bis  services  were  no  longer 
required.  There  need  be  no  set  expression, 
to  discharge  an  employe.  If  he  Is  told,  in 
substance,  that  his  services  are  no  further  re- 
quired, that  it  is  disagreeable  for  him  to  he 
there,  and,  In  so  many  words,  that  be  Is  not 
fit  for  the  business,  and  that  he  had  better 
go.  It  seems  to  me  that  Is  sufficient;  and  the 
Jury,  if  this  testimony  had  not  been  dLsput- 
ed,  would  have  been  amply  warranted  in 
coming  to  a  conclusion  that  Paine  had  been 
discharged.  There  Is,  however,  some  corrob- 
orative testimony,  sworn  to  by  Haley,  the 
vice  president  of  the  company,  and  who  Is 
naturally  an  unfriendly  witness,  swearing 
against  his  own  iuterest:r~*In  answer  to  the 
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question,  "Did  Hill  discharge  him?"  witness 
Haley  says:  "Well,  Mr.  Hill  told  me  himself 
—  Now,  of  course,  I  know  nothing  about 
the  discharging  part  Mr.  Hill  told  me  him- 
self that— well,  now,  I  can't  get  those  words 
—he  Is  pretty  fly.  He  said  something  about 
U'tting  him  down  easy,  but  Just  what  it  was 
I  don't  remember.  But  he  didn't  say  he 
would  discharge  him.  He  says:  'You  never 
mind.  You  leave  that  between  Mr.  Paine 
and  I.  I  will  get  rid  of  him.'  Those  are  the 
words  he  said.  Question.  Hill  said  that  to 
you?  Answer.  Yes.  Question.  He  said,  'You 
leaTe  that  to  me,  and  I  will  get  rid  of  him?' 
Answor.  Yes,  Mr."  It  seems  to  us  that  this 
testimony  Is  very  convincing,  to  the  effect 
that  these  parties,  the  president  and  vice 
president  of  the  company,  were  talking  about 
discharging  Paine;  that  they  intended  to  dis- 
charge him;  and  that  they  there,  in  that  con- 
versation, determined  upon  the  manner  in 
which  he  should  be  discharged,  namely,  by 
Hill,  who  was  to  get  rid  of  him,— and,  coup- 
led with  a  statement  of  Hill  made  to  Paine, 
above  mentioned,  makes  out  a  pretty  dear 
case  of  discharge.  It  is  true  that  Hill,  in  his 
testimony,  denies  positively  that  he  ever  dls- 
ctiarged  Paine;  and  there  is  testimony  of 
other  witnesses  tending  to  corroborate  him. 
But  that  simply  creates,  as  we  have  said  be- 
fore, a  conflict  of  testimony,  and  It  is  not 
important  what  this  court  may  think  of  the 
plausibility  or  probability  of  Hill's  statement 
or  of  Paine's  statement  Another  tribunal  Is 
clothed  by  law  with  authority  to  pass  upon 
the  credibility  of  the  witnesses,  and  to  weigh 
the  testimony,  and,  having  done  so,  this  court 
is  bound  by  their  finding.  So  far  as  the 
question  of  accord  is  concerned,  if  there  is 
any  question  of  accord  in  the  case,  the  tes- 
timony on  that  proposition  was  equally  oon- 
flictlng,  and  was  passed  upon  by  the  jury. 

No  errors  are  alleged  as  to  the  admissibili- 
ty of  testimony  or  the  Instructions  of  the 
court,  and  this  court  does  not  feel  Justified  in 
disturbing  the  verdict  of  the  jury,  rendered 
upon  proper  instructions  given  by  the  court 
The  Judgment  is  therefore  affirmed. 

ANDERS,  SCOTT,  and  STII.ES,  JJ.,  con- 
cur.   HOYT,  J.,  dissents. 


8TATB  V.  BRODHJ  et  «1. 
(Supreme  Court  of  Washington.    Dec.  22, 1893.) 
CaiMiXAi.  Law — Dbnial  of  Spkkdt  Tbixl — Sur- 

FIOIBNCT  OK  ExCfSE. 

Where  an  inform.itioii  must  be  dismiss- 
ed If  defendant  be  not  brought  to  trial  witiiin 
HO  days  after  the  information  is  filed,  unless 
(rood  cause  to  the  contrary  ba  shown,  (2  Hill's 
Code,  {  1369,)  it  is  not  sufficient  excuse  fur  fnil- 
nre  to  try  defendants  within  such  time,  that  no 
term  of  conrt  for  which  a  jury  was  called  was 
in  session  in  the  county  during  such  time,  in 
the  absence  of  any  good  reason  why  a  Jur*  was 
not  called.     Hoyt,  J.,  dissenting. 

Appeal  f^m  superior  court,  S9uigit  county; 
Henry  McBrlde,  Judgs, 


Edmiud  Brodie  and  Thomas  Andrews  were 
informed  against  for  grand  larceny,  and,  not 
being  brought  to  trial  within  60  days  after 
the  information  was  filed,  they  petitioned  for 
a  writ  of  habeas  corpus,  and  moved  fcH*  a 
discharge.  From  a  Judgment  sustaining  a 
demurrer  to  the  petition,  and  denying  the 
motion  for  discharge,  they  appeal.  Revers- 
ed. 

H.  D.  Allison,  tor  appellants.  Geo.  A 
Joinor,  Pros.  Atty.,  Ux  the  State. 

SCOTT,  J.  On  the  11th  day  of  Septem- 
ber, 1893,  the  defendants  were  arrested  on 
a  charge  of  grand  larceny,  and  were,  by  a 
justice  of  the  peace  of  Skagit  county,  upon 
an  examination  held  by  him  on  the  13th  day 
of  September,  bound  over  to  the  next  term 
of  the  superior  coiurt  for  trial.  On  the  18th 
day  of  said  month  the  prosecuting  attorney 
of  said  county  filed  an  information  against 
them,  accusing  them  of  said  crime.  Said  de- 
fendants were  unable  at  aU  times  to  give 
bonds,  and  since  sold  13th  day  of  Septem- 
ber have  been  confined  In  the  county  Jail  of 
said  county.  Not  having  been  brought  to 
trial  on  said  charge,  and  more  than  60  days 
having  elapsed  since  said  Information  was 
filed  against  them,  they  petitioned  for  a  writ 
of  habeas  corpus  to  obtain  their  discharge. 
The  petition  sets  up  the  facts  above  stated, 
and  that  the  trial  had  not  been  postponed 
upon  their  application,  and  that  they  had 
not  caused  the  delay  thereof,  byt  that  they 
had  at  all  times  been  ready  and  willing  for 
trial  upon  the  charge  aforesaid;  that  a  jury 
term  of  the  superior  court  for  said  county 
shotdd  have  been  held  on  the  fourth  Monday 
of  September,  and  that  another  Jury  term 
of  said  court  shoidd  have  been  held  the 
first  Monday  of  December  in  said  year;  that 
both  of  said  times  bad  passed  since  they 
had  I>ei>a  informed  against,  and  that  no  such 
jury  had  been  called,  and  that  no  cause  for 
delay  or  failure  to  call  the  same  had  been 
filed  or  placed  of  record;  but  that  the  court 
had  postponed  the  calling  of  such  jury  from 
time  to  time  without  any  sufficient  cause 
therefor  having  been  shown;  and  they  also 
moved  for  a  dlsehurKe  under  2  HiU's  Code. 
t  13U9.'  The  prosecuting  attorney  of  said 
county  demurred  to  the  petition  of  the  de- 
fendants, and  on  the  7th  day  of  December, 
1893,  the  same  coming  on  for  hearing,  the 
court  sustained  sold  demurrer,  and  denied 
the  motion  of  the  defendants  tar  a  discharge, 
whereupon  the  defendants  appealed. 

The  order  douying  the  motion  reclte.s.  suii- 
stantialiy,  that  the  prosecuting  attorney  had 
not,  in  behalf  of  the  state,  asked  for  any 

'2  HUl's  Code,  {  1369.  provides  as  follows: 
"If  a  defendant  indicted  or  informed  against  for 
an  offense,  whose  trial  has  not  been  postponed 
upon  his  application,  be  not  brought  to  trial 
witliin  sixty  days  after  the  indictment  is  found 
or  the  information  filed,  the  court  must  order 
it  to  he  dismissed,  unless  good  cause  to  ths  con- 
trary  he  shown." 
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continuance  of  said  action,  but  had  always 
been  ready  for  trial,  but  that  said  cause  had 
not  been  tried  for  the  reajson  that  no  term  of 
court,  tat  which  a  Jury  bad  been  called,  had 
been  In  session  in  said  county  since  the  Sl- 
ing of  the  information.  As  the  record  stands, 
we  are  of  the  opinlcm  that  no  sufficient 
cause  appears  for  not  liaTing  brought  the 
defendants  to  trial,  and,  in  the  absence  <Mt 
such  cause,  they  were  entitled  to  their  dis- 
charge under  said  section.  The  failure  to 
call  a  Jury,  without  any  good  reason  being 
made  apparent  why  one  was  not  called,  was 
not  sufReiout  to  warrant  holding  them  in  cus- 
tody beyond  the  time  specified  in  said  section. 
Reversed  and  remanded,  with  a  direction  to 
discharge  the  defendants. 

DUNBAR,  C.  X,  and  STILES  and  AN- 
DERS, JJ.,  concur. 

HOYT.  J.,  (dissenting.)  I  am  unable  to 
concur  in  the  foregoing  opinion:  First  Be- 
cause I  think  that  the  section  of  the  Code 
upon  which  the  appellants  found  their  right 
to  a  discbarge  must  be  construed  reasonably, 
and  that,  when  so  construed,  it  cannot  be 
held  thereunder  that  it  is  the  duty  of  a  court 
to  call  a  Jury,  and  put  the  coimty  to  the  ex- 
pense Incident  thereto,  for  the  express  pm-- 
pose  of  trying  a  single  person,  regardless 
of  the  nature  of  th6  crime  of  which  he  is  ac- 
cused. In  my  opinion,  the  fact  that.  In  the 
regular  course  of  the  business  of  a  court,  the 
Judge  has  found  that  it  was  not  necessary 
that  there  should  be  a  Jury  called,  is  a  sulfl- 
cient  reason  for  not  bringing  the  accused  to 
trial,  as  provided  for  in  tlie  section  under 
consideration.  If  It  should  be  made  to  ap- 
pear that  the  court  h;Ml  willfully  and  wan- 
tonly refused  to  call  a  jm"y,  a  dUTon-ut  tpics- 
tlon  might  be  lux'sentcd.  But,  until  some 
such  showing  Is  made,  his  action  In  regard 
thereto  must  be  hold  to  have  been  iu  good 
faith,  and  that  the  absence  of  a  jury,  under 
such  circumstances,  cotdd  not  be  held  to  con- 
stitute any  default  on  the  part  of  the  county 
or  the  prosecuting  officers;  and,  since  the 
accused  could  not  be  tried  witlijut  the  at- 
tendance of  a  Jury,  the  fact  that  the  com't 
was,  in  the  regiQar  coiu-se  of  its  aduiiuistra- 
tion,  without  one  would  constitute  good  cause 
for  not  bringing  the  accused  to  trial,  within 
the  meaning  of  the  section  above  referred  to. 
Second.  In  my  opinion,  the  most  that  coidd 
be  done  in  the  case  at  bar,  even  iu  the  light 
of  the  construction  put  upon  said  section  by 
the  uiajofity  of  the  com-t,  would  be  to  re- 
verse the  action  of  the  lower  court,  and  re- 
mand the  case,  with  instructions  to  overrule 
the  demurrer,  and  aUow  the  prosecuting  at- 
torney to  lile  an  answer  to  the  petition.  That 
such  would  be  the  regular  com-se  is  con- 
ceded by  the  majority,  but,  on  account  of 
some  loose  recitals  in  the  order  made  by  the 
court  at  the  time  It  overruled  the  demurrer, 
they  hold  that  an  exceptional  case  is  pre- 
Rcuied,  which  warrants  the  discharge  of  the 


appellants.  In  my  opinion  the  recitals  in 
said  order  are  no  proper  part  thereof,  ajid 
shoidd  not  be  held  to  be  binding  upon  tlie 
prosecuting  attorney.  His  demurrer  bavin!; 
been  sustained,  he,  of  course,  no  longer  paid 
any  attention  to  the  matter;  and  such  recit.ils 
should  not  preclude  him  from  making  fur- 
ther defense.  In  the  event  of  such  demurrer 
being  overruled. 


DISTLER  T.  DABNBY.l 
(Supreme  Court  of  Washington.   Dec.  22, 1883.) 
Vendob  and  Piikchaser — Rescission. 

1.  Where  a  complaint  to  rescind  and  recoT- 
er  price  paid  allcsos  that  defendant  never  own- 
ed the  land  up  to  the  date  of  the  last  tender, 
but  that  N.  had  title  thereto,  allPKntions  of  tlie 
answer  that  defendant  held  from  N.  a  con- 
tract on  the  land,  and  had  paid  in  full  there- 
for; that  X.  had  neglected  to  convey,  and  was 
out  of  the  state;  tliat  plaintiff,  having  obtain- 
ed an  oral  extension  of  five  months,  had  sonzfar 
to  tal«>  advantage  of  N.'s  absence,  and  defend- 
ant's inability  to  pet  a  deed  from  him,  by  ni.i'^- 
inc  ilia  tender  before  the  agreed  time,  and  de- 
mniidinR  his  dee<l.  in  order  to  find  a  pretext  to 
reRcind,  because  tlie  land  had  depredated, — are 
relevant  nnd  responsive. 

2.  The  complaint  alleged  a  contract  of  sale: 
that  plaintiff  had  tendered  the  last  p.iytnent. 
and  demanded  a  deed:  that  defendant  failed  to 
oonvv.v,  and  had  no  title,  and  prayed  rescissimi. 
and  judgment  for  the  money  paid.  The  auswt-r 
averred  that  plaintiff  got  an  extension  on  the 
last  payment.  In  consideration  of  which  dcfeti'l- 
ant  was  not  to  convey  till  the  same  time:  that 
(lefendant  had  a  riirht  to  title  from  one  N.  at 
any  time:  that  iilnintiff's  deuinTul  was  in  bad 
faith;  that  on  sm-h  d'^mand  defendant  agree,! 
to  set  his  deed  from  X.  and  to  convey  fortli- 
with:  that  he  sot  the  deed  the  earliest  possi- 
ble (lay.  and  tendered  plaintiff  a  deed.  Hi'.d. 
that  the  cuse  was  equitable,  and  not  in  assui;i;> 
sit. 

.S.  ThouKh  the  contract  makes  prompt  pay- 
ment of  installments  material,  a  vendee  wL.i 
lias  been  repeateilly  delinquent,  ond  has  niali' 
ravnu'iils  knowing  that  the  vondor  does  ii'' 
hold  the  legal  title,  and  that  the  holder  of  such 
title  is  out  of  the  state,  cannot,  when  the  lu^t 
pa.vmfut  is  due,  at  once  tender  it,  and  demand 
a  deed,  without  giving  the  vendor  a  reason- 
able time  to  get  title. 

4.  Allirmative  relief  cannot  be  granted  de- 
fendant in  the  nl'-;euce  of  anything  In  the  na- 
ture of  a  cross  bill  or  counterclaim. 

Appeal  from  superior  court,  Chehalis  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  Rudolph  Distler  against  Jii>'eiili 
B.  Dabney  to  rescind  a  contract,  and  to  r^ 
cover  money  paid  thereunder.  Judgment  for 
plaintifT.    Defendant  appeals.    Reversed. 

T.  D.  Scofield.  Geo.  D.  Schofleld,  and  A  E. 
■  f;rii;iilis,  for  appe'laut.     M.  J.  Cochran  and 

J.  B.  liridges,  for  respondent. 
I 
I      STILKS,    J.     The   complaint    set   out  tb£ 

coiitract,  under  the  terms  of  which  proKiit 
I  payiuont  of  the  insttillmonts  of  purchase 
j  money  was  made  material;  and  alleged  the 
I  making  and  acceptance  of  several  small  pay- 
j  mi'uts,  amounting  In  grciss  to  the  first,  see- 
j  ond,  and  third  installments.  As  to  the 
I  fourth  and  last  installment,  it  was  aKesed 
'  For  dissenting  opinion,  see  3."i  Par.  \V\'X 
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that  plaintiff  was  ready  and  willing  to  make 
paj-ment  on  the  day  set,  July  21,  1800,  but 
that  defendant  could  not  be  found  on  that 
day.  Tender  and  demand  for  a  deed  wore 
made  on  several  subsequent  days  up  to  Au- 
gust 2Stb.  As  ground  for  rescission,  it  was 
alleged  that  defendant  was  at  no  time  the 
owner  of  the  real  estate  contracted  for  up  to 
the  date  of  the  last  tender,  but  that  one  Nims 
at  all  times  daring  the  life  of  the  contract 
had  the  legal  title  thereto,  wherefore  de- 
feoduat  could  not  convey.  A  demand  for  a 
return  of  the  money  paid  was  also  alleged 
to  have  be^i  made  September  Ist,  coupled 
with  an  offer  to  return  the  contract  Prayer 
for  Hie  rescission  of  the  contract  and  judg- 
ment for  the  money  paid. 

Under  this  pleading  we  thlxik  it  was  error 
for  the  court  to  strike  from  the  answer  Its 
sixth  and  seventh  paragraphs,  which  yrere  in 
response  to  paragraph  5  of  the  complaint, 
in  so  far  as  it  might  be  held  to  charge  a 
fraud  on  tbs  part  of  defendant  In  contracting 
for  the  sale  of  land  which  he  did  not  own. 
The  stricken  paragraphs  alleged  that  defend- 
ant held  from  Nims  a  contract  for  the  pur- 
chase of  this  and  other  land,  and  had  paid  in 
full  therefor;  that  Nims  had  neglected  to 
execute  a  deed,  and  was  absent  from  the 
state;  and  that  plaintiff,  although  he  had  so- 
licited and  obtained  from  defendant  an  oral 
«xteusiou  of  the  time  of  performance  of  the 
contract  from  July  21st  to  about  December 
25th,  had  sought  to  take  advantage  of  the 
absence  of  Nixas,  and  the  inability  of  plain- 
tiff to  reach  him,  and  thus  procure  a  deed, 
by  suddenly,  and  long  before  the  time  agreeil 
upon,  making  his  tender,  and  demanding  his 
deed,  in  order  to  find  a  pretext  for  the  re- 
scission of  the  contract,  because  the  laud  had 
depreciated  in  value.  The  first  proposition 
tended  to  relieve  defendant  of  any  charge  of 
fraudulent  conduct,  and  the  second  charged 
plaintiff  with  bad  faith  In  seeking  a  rescis- 
sion; lx>th  material  matters  In  this  kind  of 
a  case. 

The  second  error  of  the  court  was  In  com- 
pelling the  trial  of  the  case  as  an  action  at 
law.  Appellant  maintains  that  this  is  an 
action  for  pionoy  had  and  received,  and 
that  he  was  entitled  to  recover  it  in  assump- 
sit; but  we  think  not  Time  was  not  made 
of  the  essence  of  the  contract  so  far  as  the 
delivery  of  the  deed  was  concerned,  either  by 
the  terms  of  the  Instrument  or  by  the  show- 
ing of  other  facts;  and  there  was  no  direct 
allegation  of  fraud  in  the  making  of  the  con- 
tract which  would  authorize  the  grantee  to 
rescind  of  bis  own  motion.  In  such  a  case 
It  must  appear  that  upon  the  whole  case, 
the  grantee  had  an  equitable  right  to  rescind 
the  contract,  and  that  the  grantor  should 
not,  in  good  conscience,  be  permitted  to  re- 
tain the  mon^  paid.  Warv.  Vend.  pp.  942, 
943.  Moreover,  the  complaint  asked  the  lA- 
terference  of  the  court  to  declare  a  rescis- 
sion, and  this  was  an  Invocation  of  its  equity 
powers. 


The  answer  presented  wholly  equitable 
defenses:  (1)  That  plaintiff  knew  at  the  time 
be  signed  the  contract  that  Nims  had  the 
legal  title;  (2)  that  at  his  request  further 
time  was  given  to  plaintiff  in  April,  1890, 
to  pay  his  last  installment,  and  that,  in  con- 
sideration  thereof,  the  defendant  was  not 
to  be  required  to  execute  his  deed  until  the 
payment  of  this  installment,  about  Christ- 
mas, 1890;  (3)  that,  although  defendant  did 
not  have  the  legal  title,  his  transaction  with 
plaintiff  was  in  good  faltli,  he  having  a 
contract  with  Nims,  under  which  he  could 
at  any  time  take  title;  (4)  that  plaintiff's 
action  in  making  demand  t(x  a  deed  in  July 
and  August  was  in  bad  faith,  in  view  of 
the  change  that  had  been  made  in  the  date 
of  closing  the  matter  from  July  to  Decem- 
ber; (5)  that  as  soon  as  plaintiff  made  bis 
demand,  defendant  waived  the  full  time 
agreed  upon,  and  agreed  to  procure  his  deed 
from  Nims  as  soon  as  he  could  reach  him, 
and  then  himself  forthwith  convey;  (6)  that 
he  got  Nims'  deed  at  the  earliest  x>oBsible 
day,—  September  25th,—  and  Immediately 
thereafter— October  2d— tendered  a  <l<'cd  to 
plaintiff.  Under  the  issues  made  by  the 
pleadings,  plaintiff  had  nothing  to  prove. 
A  tender  of  the  last  payment  was  not  nec- 
essary, if.  In  fact,  defendant  bad  not  title. 
If  he  had  no  title,  and  no  equitable  excuse 
for  not  having  it,  his  contract  would  have 
been  a  fraud  on  the  plaintiff,  who  could 
have  rescinded  It  at  any  time;  but,  if  he 
had  an  equitable  excuse,  plaintifTs  tender 
could  not  put  him  in  the  wrong.  Thus  the 
whole  case  rested  upon  the  equitable  der 
fenses  of  the  answer,  for  the  denials  of  pay- 
ments alleged  in  the  complaint  were  sham 
and  false;  sham  because  they  related  only 
to  the  payments  on  particular  dates,  and 
false  because  they  had  in  fact  been  made. 
The  sole  question  was  whether  plaintiff  was 
entitled  to  have  the  contract  rescinded  after 
the  showing  proposed  to  be  made  by  defend- 
ant's answer,  and  that  was  a  question  for 
the  court 

Treating  the  general  verdict  of  the  Jury  as 
though  it  were  a  specific  finding  upon  the  two 
vital  facts  (1)  whether  plaintiff  knew  the 
title  to  be  in  Nims,  (2)  whether  there  was 
an  agreement  to  extend  the  time  of  payment 
and  delivery  of  the  deed,  and  considering 
it  as  advisory  merely,  we  are  unable  to  agree 
with  it.  In  the  first  place,  the  plaintiff  ad- 
mitted, when  on  the  stand,  that  defendant 
told  him  in  April,  when  he  was  making  on<- 
of  his  partial  payments,  that  if  he  wanted 
an  extension  of  time  on  the  contract  he 
(defendant)  would  -give  iti,  and  that  he 
would  therefore  not  have  to  get  the  deed 
from  Nims;  and  that  before  that  he  knew 
defendant  did  not  have  the  title.  Hav- 
ing made  payments  after  such  knowledge, 
he  could  not  take  advantage  of  defeudaiit's 
want  of  title  until  after  full  payment  or  ten- 
der thereof.  Warv.  Vend.  pp.  830,  8S2.  Sec- 
ondly, in  our  Judgment,  the  /dear  Drengp 
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derance  of  the  evidence  was  that,  If  there 
was  not  an  agreement  for  an  extension, 
there  was,  at  least,  a  waiver  of  strict  per- 
formance  on  both  sides.  There  was  direct 
and  positive  testimony  by  three  witnesses 
of  the  agreement  to  extend,  with  no  contra- 
diction except  by  the  plaintiff  himself. 
There  was  testimony,  also,  that  when  plain- 
tiff was  making  his  tender  and  demand  in 
August  he  was  charged  with  having  agreed 
to  the  extension,  and  that  he  did  not  deny 
having  so  agreed.  Although  the  times  of 
payment  were  made  of  the  essence  of  the 
contract,  plaintiff  did  not  make  either  the 
second  or  the  third  payment  on  time,  or  in 
one  sum,  but  defaulted,  and  made  only  par- 
tial payments  subsequently.  Plaintiff  ad- 
mitted asking  for  extensions,  and  to  having 
made  a  request  of  that  character  in  April; 
but  he  claimed  to  confine  them  to  all  but 
the  last  payment  Yet  If  they  were  so  con- 
fined, according  to  his  understanding,  he  must 
have  seen  that  defendant  did  not  so  consider 
It,  or  he  would  not  have  referred  to  the  mat- 
ter of  getting  the  deed  from  Nlms.  There 
was  nothing  about  the  transaction  which 
showed  any  reason  why  either  party  should 
strictly  perform.  Defendant  could  not  claim 
it  as  long  as  he  did  not  have  the  title,  and 
plaintiff,  with  his  knowledge  that  the  title 
was  In  Nims,  and  his  frequent  delinquen- 
cies, was  In  no  position  to  require  his  deed 
on  the  last  day.  Defendant  acted  In  per- 
fect good  faith  at  all  times.  As  soon  as  he 
learned  of  plaintiff's  anxiety  for  a  deed, 
he  proceeded  at  once  to  obtain  the  title  from 
Nlms,  for  which  he  had  a  contract,  and  was 
ready  to  <^nvey  within  SO  days  after  plain- 
tiff's demand  of  August  2Sth.  On  the  2d 
of  October  he  tendered  a  deed,  and  plaintiff 
refused  to  receive  It.  Even  If  there  was 
no  agreement  to  extend  until  Christmas, 
there  was.  a  waiver  of  strict  performance, 
and  defendant  had  a  reasonable  time  to 
convey  after  demand;  and  30  days,  imder 
the  circumstances  of  Nlms'  absence  from  the 
state,  was  certainly  not  imreasonable.  The 
case  looks  to  us  very  much  as  though  the 
charges  In  the  answer  that  there  was  an  oral 
extension,  and  that  the  course  of  the  plaintiff 
was  taken  with  a  view  to  surprise  the  de- 
fendant, and  exact  the  refunding  of  the 
money  paid,  was  sustained.  An  honest  In- 
tention to  comply  with  the  contract,  and 
rely  upon  its  terms  for  his  rights  In  the 
premises,  would  have  dictated  that  plain- 
tiff stop  paying  money  when  he  learned  In 
April  that  defendant  did  not  have  the 
title.  If  he  Intended  to  stand  upon  legal  con- 
siderations only. 

Appellant  asks  this  court,  if  the  Judgment 
be  reversed,  to  decree  a  specific  performance 
of  the  contract  by  directing  a  Judgment 
against  the  respondent  for  the  last  install- 
ment of  the  purchase  money,  with  interest, 
In  exchange  for  the  deed,  which  was  brought 
Into  court,  and  tendered  with  the  answer. 
But  the  difficulty  with  that  proposition  is 


that  there  was  no  cross  bill  by  way  of  coun- 
terclaim, as  good  pleading  would  require 
there  should  be  if  affirmative  relief  is  d(s 
manded.  Had  there  been  a  demurrable  I 
counterclaim,  even,  in  an  equity  case,  we  ' 
should  regard  the  facts  proven,  and  disre- 
gard the  defects  in  the  pleading;  but  there 
Is  no  pleading  at  all  upon  which  to  base 
affirmative  r^ef,  and  It  would  be  error  to 
grant  it.  To  dismiss  the  case,  however, 
might  Jeopardize  rights  of  both  parties  whicb 
they  are  entitled  to  preserve,  and  we  shall 
therefore  simply  reverse  the  Judgment,  and 
remand  the  cause  for  a  new  trial,  with  leave 
to  defendant  to  amend  his  answer  by  add- 
ing thereto  a  proper  counterclaim.  So  o^ 
dered. 

HOTT  and  ANDREWS,  JJ.,  concur.   DDK-        , 
BAB,  0.  J.,  and  SCOTT,  J.,  dissent  ' 


WOOD  V.  NICHOLS  et  al. 

(Supreme  Court  of  Washington.     Mardi  10, 
1883.) 

KbSCISSION  for  FsAUD  —  TbSDBB  of  COSSIDERI- 
TIOM. 

A  bill  by  a  vendor  to  compel  a  reconyey- 
ance  for  fraud  should  not  be  dismissed  because 
the  vendor  did  not  tender  the  porchaaer,  before 
instituting  the  suit,  the  consideration  received, 
as  tlie  court  could  re<^uire  the  return  of  tlie 
consideration  as  a  condition  to  granting  the  re- 
lief sought,  and  thus  protect  the  rights  of  tlie 
purchaser.     Per  Hoyt,  J.,  dissenting. 

For  majority  opinion,  see  32  Paa  1055. 

HOYT,  J.,  (dissenting.)  I  am  unable  to 
concur  in  the  affirmance  of  the  Judgment  Is 
this  cause.  I  agree  vrtth  the  majority  of 
the  court  that  the  transaction  was  such  that 
the  plaintiff  was  entitled  to  have  it  avoided, 
and  have  his  lots  returned  to  blm.  I  also 
agree  with  them  that  he  could  only  have 
this  done  upon  payment  to  the  defendants  of 
the  $300.  In  my  opinion,  however,  equity 
having  Jurisdiction  of  the  matter,  It  should 
not  dismiss  the  action,  but  should  allow 
plaintiff  the  relief  to  which  he  Is  entitled, 
upon  such  conditions  as  will  fully  protect  tbe 
rights  of  the  other  parties.  » It  does  not 
consist  with  my  Idea  of  equity  to  dismiss 
a  plaintiff  who  is  shown  to  be  entitled  to 
relief  upon  the  performance  by  him  of  cer- 
tain conditions,  simply  for  the  reason  that  be 
did  not  tender  a  compliance  with  such  con- 
ditions at  the  time  he  commenced  bis  action. 
I  think  the  proper  course  In  such  a  case 
Is  for  the  court  to  grant  the  relief  upon  con- 
dition that  plaintiff  shall  do  what  he  ought 
to  have  offered  to  do  before  the  commence- 
ment of  the  action,  and  impose  such  further 
terms  by  way  of  the  costs  of  the  action  a« 
will  put  the  defendants  In  as  favorable  a 
condition  as  they  could  have  been  If  tJie 
tender  of  the  conditions  had  preceded  the 
suit  Under  this  rule  the  Judgment  In  the 
case  at  bar  sliould  be  reversed,  and  the 
cause  rciiiauded,  with  Instructions  to  grant 
Digitized  by 


Cal.) 


McHARRY  V.  STEWART, 


141 


tUe  relief  prayed  for  by  plaintiff  upon  con- 
dition that  he  reconvey  the  lots  conveyed  to 
hlni,  by  deed  warranting  against  his  own 
acts,  and  pay  to  the  defendants  the  said 
sum  of  $300,  and  Interest  thereon  from  the 
time  he  received  It,  and  all  costs  of  the  ac- 
tion. 


McHARRY  V.  STEWART.     (No.  15,187.) 
(Supreme  Court  of  California.     Dec.  30,  1893.) 

HOMBSTBAD  or  Wl»B  AND  HeR  CHrLDRES— CoS- 

VBiTANCE  or  Part  by  Wife  to  Hiisba.nd— Title 
OP  Husband  —  Govebnkent  ]L.and  Contests  — 
Questions  Uetermixed  on  Apfeal  —  Review 
BT  State  Coort. 

1.  Code  Civil  Proc.  S  1468,  provides  that, 
if  deceased  left  also  a  minor  child  or  children, 
one-half  the  rpal  estate  of  which  deceased  died 
seiseil  .shall  "belong"  to  his  widow,  and  the  re- 
mainder to  the  child  or  children.  Section  14SI 
provides  that  persons  succeeding  to  the  title  of 
"successors  to  homesteads"  have  nil  the  rights 
of  the  persona  whose  interests  they  acquire. 
ilcld,  that  a  wife,  having  minor  children  by  a 
former,  deceased  hnsband,  conid  convey  to  ner 
second  hnsiinnd  a  certain  60  acres  of  176  acres 


of  land  which  were  set  apart  to  her  and  her 
children  ua  a  bumesteod  out  of  the  lands  of  her 
deceased  husband. 

2.  Code  Civil  Proc.  5  764,  provides  that 
when  it  appears,  in  an  action  of  partition,  that 
one  or  more  of  the  tenants  in  common  has  con- 
veyed in  fee  to  another  person  a  specific  part 
of  the  common  land,  the  land  so  conveyed  shall 
be  allotted  in  partition  to  such  purchaser,  etc., 
if  such  tract  can  be  so  allotted  without  material 
injury  to  the  other  cotenauts.  Edd,  that  such 
I'lirc-haser's  right  to  file  upon  an  "adjoining 
f:um  homestead"  under  Rev.  St.  U.  8.  8l  2289, 
221)0.  cannot  be  defeated  by  the  possibility  that, 
on  the  partition,  other  land  not  adjoining  that 
filed  upon  may  be  allotted  him,  instead  of  the 
specific  part  conveyed  to  tiim. 

3.  Rev.  St.  U.  S.  §  2273,  provides  that  all 
questions  as  to  the  right  of  pre-emption,  aris- 
ing between  diSFerent  settlers,  shall  be  de- 
termined by  the  register  and  receiver  of  the 
district  within  which  the  land  Is  situated,  and 
for  "appeals  from  the  decision  of  the  district 
officers.  He}d  that,  in  the  absence  of  any  stat- 
ute limiting  the  power  of  the  commissioner  of 
the  land  office  and  secretary  of  the  interior  on 
appeal,  the  power  will  not  be  denied  to  the  com- 
missioner and  secretary  to  decide  questions  aris- 
ing on  evidence,  which  were  not  decided  by 
such  district  officers. 

4.  Where  the  secretary  of  the  interior,  in  a 
land  contest,  decided  on  the  evidence  that  the 
residence  of  a  claimant  of  land  as  an  "adjoin- 
ing farm  homestead,"  under  Rev.  St.  U.  S.  §§ 
2289,  2290,  on  his  own  land  adjoining  the  tract 
claimed,  was  not  such  as  to  entitle  him  to  such 
tract,  the  supreme  court  of  California  has  no 
jurisdiction  to  review  such  question  in  eject- 
ment against  such  claimant  by  one  claiming 
the  same  land  under  the  pre-emption  laws  of 
the  United  States. 

Commissioners'    decision.    Department    1. 

Appeal  from  superior  court,  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action  of  ejectment  by  Daniel  S.  0.  Mc- 
Harry  against  James  Stewart.  From  a  judg- 
ment toe  plaintiff,  defendant  appeals.  Af- 
flrma4- 

Theo.  Wagner  and  G.  W.  Bowie,  for  appel- 
lant. Charles  B.  Wilson  and  Wm.  Wells, 
for  respondent 


HAYNBS,  0.  The  complaint  ts  In  eject- 
ment, in  the  iiatial  form,  and  the  'plaintiff's 
title  is  evidenced  by  a  patent  from  the 
United  States.  Defendant  answered,  deny- 
ing all  the  allegations  of  the  complaint  ex- 
cept that  alleging  defendant's  pos.scsslon, 
and  filed  a  cross  complaint  setting  out  facts 
upon  which  he  claims  that  plaintiff  should 
be  adjudged  a  trustee  of  the  legal  title  for 
his  benefit,  and  be  required  to  convey  the 
same  to  him.  PlaintHTs  demtirrer  to  the 
cross  complaint  was  sustained,  and  judgment 
thereon,  as  well  as  upon  the  issues  raised  by 
defendant's  answer,  which  were  tried  by  the 
court,  was  rendered  against  the  defendant, 
who  now  appeals  from  the  judgment;  and 
the  only  question  presented  is  as  to  the  suf- 
ficiency of  the  cross  complaint. 

On  December  10,  1883,  the  defendant  filed 
upon  the  demanded  premises  as  an  "adjoin- 
ing form  homestead,"  under  sections  2289 
and  2290,  Rev.  St.  U.  S.,  defendant  then 
claiming  to  be  the  owner  of  about  60  acres 
of  adjoining  lands,  upon  which  he  resided. 
On  December  13th  of  the  same  year,  the 
plaintiff,  claiming  a  residence  upon  a  subdi- 
vision of  government  lauds  adjoining  the 
demanded  premises,  filed  a  pre-emption 
claim  including  the  demanded  premises. 
Upon  these  conflicting  claims,  a  contest  arose 
before  the  local  land  ofllce,  and  testimony 
was  taken.  The  cross  complaint  sets  out 
the  facts  which  defendant  claims  were 
proven  upon  the  hearing,  and,  by  e.\hlblt.s 
attached  thereto,  sets  out  the  decision  of 
the  register  and  receiver  thereon,  the  deci- 
sion of  the  comraissionor  of  the  general  land 
office  upon  appeal,  the  decision  of  the  sec- 
retary of  the  interior  upon  appeal  from  the 
commissioner,  and  also  the  decision  of  the 
secretary  upon  a  petition  for  review.  The 
land  which  defendant  daimed  to  own,  and 
upon  which  he  claimed  to  reside  at  the 
time  he  filed  upon  the  demanded  premi- 
ses, was  formerly  a  part  of  the  Pinole 
rancho.  In  which  one  James  McClellan  own- 
ed an  undivided  Interest,  which,  after  his 
marriage,  was  set  off  to  him  In  that  part  of 
the  rancho  adjoining  the  demanded  premi- 
ses. McClellan  died  in  December,  1871,  leav- 
ing his  widow,  Getta,  and  two  minor  chil- 
dren, surviving  him.  In  February,  1876,  a 
homestead  containing  175  acres  was  set  apart 
by  the  probate  court,  for  the  use  of  the 
widow  and  minor  children,  in  that  part  of 
the  land  partitioned  to  McClellan  which  ad- 
joined the  demanded  premises.  Afterwards, 
in  March,  1876,  the  widow  man-led  the  de- 
fendant, Stewart.  On  October  2,  1882,  Mrs. 
Stewart  conveyed  to  her  husband  (the  de- 
fendant) a  portion  of  ther  homestead,  con- 
taining about  60  acres,  adjoining  the  de- 
manded premises,  the  children  being  still 
minors.  Upon  these  twcta,  and  without  con- 
sidering the  oth&c  evidence  before  them,  the 
register  and  receiver  held  that  defendant  ac- 
quired no  right  or  title  by  his  purchase  from 

his  wife,  and  therefore  was  nqft  entitled  to 
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an  "adjoining  &rm  homestead"  under  the 
statute,  and  awarded  the  laud  to  Mcl-Iarry. 
On  appeal  to  the  commissioner,  this  deci- 
sion was  reversed,  and  the  land  was  awarded 
to  Stewart;  and,  upon  appeal  to  the  secre- 
tary, the  commissioner's  decision  was  re- 
voreed,  and  the  land  again  awarded  to  Mc- 
Harry.  The  evidence  talxcn  before  the  reg- 
ister and  receiver  principally  related  to  two 
points,  viz.  Stewart's  ownership  and  title  to 
the  land  conveyed  to  him  by  bis  wife,  and 
bis  residence  thereon.  It  is  conceded  that, 
after  Stewart  filed  upon  the  demanded  prem- 
ises, his  residence  was  principally  at  Marti- 
nez, where  be  bad  gone  into  business.  He 
claimed,  however,  that  he  left  the  land  in 
consequence  of  assaults  made  upon  him  by 
the  McHarrys,  and  threats  which  put  him 
In  fear.  The  register  and  receiver  did  not 
pass  upon  this  evidence,  but  rested  ttielr  de- 
cision solely  upon  want  of  title  to  the  ad- 
joining lands,  while  the  commissioner  held 
his  title  sufficient,  and  that  his  absence  from 
the  land  was  excused  by  the  acts  of  McHar- 
ry.  The  secretary  held  against  Stewart  on 
both  points.  So  far  as  questions  of  fact  are 
concerned,  all  courts  arc  bound  by  the  de- 
cision of  the  land  department,  unless  such 
decision  has  been  obtained  by  fraud  or  im- 
position. In  this  case  we  And  nothing  to  jus- 
tify a  review  of  questions  of  fact.  Shanklin 
V.  McNamara,  S7  Cal.  371,  26  Pac.  345;  Lee 
V.  Johnson,  116  U.  S.  48,  6  Sup.  Ct.  249,  and 
cases  there  cited.  The  principal  questions 
are  therefore — First,  whether  Stewart's  own- 
ership and  title  were  sufficient  to  entitle  him 
to  an  additional  farm  homestead;  and,  if 
that  Is  answered  In  the  affirmative,  second, 
whether  his  re.sidence  on  the  land  conveyed 
to  him  by  his  wife  was  such  as  the  law  re- 
quired for  the  purpose  of  securing  such  ad- 
ditional homestead. 

The  laud  set  apart  by  the  probate  court 
as  a  homestead  was  the  separate  property 
of  the  deceased,  James  McClellan.  Such 
homesteads,  when  not  community  property, 
can  only  be  set  apart  for  a  limited  time. 
The  estate  in  the  lands  so  set  apart  vests, 
however,  in  those  declared  by  the  statute  to 
be  entitled  to  it,  but  subject  to  the  assign- 
ment of  such  homestead  by  the  court,  and 
at  the  expiration  of  the  time  limited  for  Its 
existence  is  subject  to  partition  as  though 
no  homestend  had  been  created.  Si'ction 
146S,  Code  Civil  Proc,  (act  of  March  24,  1874, 
as  well  as  the  act  of  ISSl,)  provides:  "If 
the  deceased  left  also  a  minor  child  or  chil- 
dren, the  one-half  of  such  property  shall  be- 
long to  the  widow  or  surviving  husband,  and 
the  remainder  to  the  child,  or  In  equal  shares 
to  the  children  if  there  be  more  tlian  one." 
In  Instate  of  Moore,  57  Cal.  444,  it  was 
said:  'The  right  to  have  a  homestead  set 
apart  Is  no  estate,  either  In  hiw  or  in  equity." 
It  was  accordtagly  there  held  that  the  deed 
of  the  widow,  made  before  the  homestead 
was  set  apart,  did  not  nor  could  convey 
sway  the  right  to  a  homestead;   but  it  was 


not  held  that  the  deed  was  not  operative  ti> 
convey  all  her  hitcrest  in  the  estate  whicU 
she  took  by  succession,  such  interest  boisg 
subject  to  the  power  of  tlie  court  to  set 
apart  a  homestead.  Her  grantee  tberef.Tc 
took  the  estate,  and  was  the  owner  of  it,  I 
but  subject  to  the  homestead  afterwards 
set  apart  by  the  court.  If  this  were  d.ni'.i:- 
ful  imder  the  provisions  of  the  Code  above 
referred  to,  section  1485,  Code  Civil  Proc., 
makes  It  clear.  It  Is  there  provided:  "Per- 
sons succeeding  by  pttrchase  or  otherwise 
to  the  interests,  rights  and  title  of  bucccs- 
sors  to  homesteads,  or  to  the  right  to  haTt> 
homesteads  set  apart  to  them,  as  in  tliis 
chapter  provided,  have  all  the  rights  ao'I 
benefits  conferred  by  law  on  the  i>er8on$ 
whose  Interests  and  rights  they  acqnir«." 
The  obvious  Intent  of  this  section  is  to  con- 
firm to  pm-cbasers  of  the  estate  all  the  rigbts 
and  interests  which  the  grantor  Iiad  or 
could  enjoy,  subject  to  the  homestead  rigtit, 
and,  at  the  termination  of  the  homestead,  tlie 
unincumbered  estate.  The  words  "succes- 
sors to  homesteads"  certainly  imply  this. 
Stewart  therefore  liad  title-  to  the  land, 
and  was  the  owner.  But  It  Is  contended  b; 
respondent— and  the  secretary  of  the  Interior 
seems  principally  to  have  relied  thereon— 
that  he  to<*  but  an  undivided  interest  in 
the  homestead,  and,  when  the  land  came  to 
be  partitioned,  the  land  set  off  to  him  mijibi 
not  adjoin  the  demanded  premises.  Sec- 
tion 764,'  Code  Civil  Proc.,  provides,  atdoD? 
other  things,  as  follows:  "Whenever  it  shall 
appear,  in  an  action  for  the  partition  of 
lands,  that  one  or  more  of  the  tenants  in 
common,  being  the  owner  of  an  undivided 
interest  in  the  tract  of  land  sought  to  be 
partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  hounds,  oat  of 
the  common  land,  and  executed  to  the  pur- 
chaser a  deed  of  conveyance,  purporting  to 
convey  the  whole  title  to  such  specific  tract 
to  the  purchaser  In  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  alloted 
and  set  apart  in  partition  to  such  purchaser. 
Ills  heirs  or  assigns,  or  In  such  manner  as 
sliall  make  such  deed  eftectual  as  a  convey- 
ance of  the  whole  tiUe  to  such  segregated 
parcel,  If  such  tract  or  tracts  of  land  can  be 
so  allotted  or  set  apart  without  material  In- 
jury of  the  rights  and  interests  of  the  other 
co-touants  wlio  may' not  have  Joined  in  su'cli 
conveyance."  To  defeat  Stewart's  right  up- 
on this  ground.  It  must  be  assumed  that  par- 
tition cannot  be  made  so  as  to  give  him  the 
part  of  the  land  conveyed  to  him,  or  some 
part  of  It,  adjoining  the  public  lands  In 
question,  or  that  the  bare  possibility  of  such 
result  is  snfllcient  to  defeat  the  right  to 
an  adjoining  homestead.  It  will  hardly  be 
contended  that,  If  Stewart's  ownership  and 
title  were  otherwise  wnquesrttoned,  the  ex- 
istence of  a  mortgage  upon  it  would  defeat 
his  right  to  an  additional  homestead,  b^ 
cause  his  title,  at  some  time  in  tlie  tatnre, 
might   be   taken   away   by-  fpreclppwe  and 
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sale;  yet  respondent's  contention,  carried  to 
its  logical  conclTUlon,  would  seem  to  lead  to 
that  result.  The  contingency  in  question 
does  not  destroy  or  affect  Stewart's  owner- 
ship for  the  purposes  of  the  homestead  right, 
and  the  register  and  the  receiver  and  the 
secretary  erred  In  so  holding. 

The  question  of  Stewart's  residence  Is  one 
of  greater  difHculty.  It  .may  be  conceded 
that  the  cross  complaint  shows  that  his  resi- 
dence upon  the  land  purchased  from  his  wife 
was  not  continuous;  but  facts  are  alleged 
which,  If  satisfactorily  proved,  would  excuse 
his  absence  from  it.  The  cross  complaint, 
however,  sets  out  in  full,  as  exhibits,  the  de- 
cision of  the  coramissiouer  of  the  general 
land  office  in  his  favor  upon  that  question, 
and  the  decision  of  the  secretary  of  the  in- 
terior reversing  that  decision,  thus  presenting 
the  question  of  the  jurisdiction  of  the  court 
to  re-examine  it.  It  is  contended  by  appel- 
lant that  all  the  questions  presented  by  the 
contest  before  the  register  and  receiver,  upon 
which  evidence  was  introduced,  should  have 
been  decided  by  them,  and  that  the  commis- 
sioner and  secretary  had  no  power  to  pass 
upon  questions  of  fact  not  passed  upon  by 
the  register  and  receiver;  that  It  was  the 
duty  of  the  commissioner,  when  he  reversed 
those  officers  upon  the  only  question  passed 
upon  by  them,  to  send  the  case  back  with 
Instructions  to  pass  upon  all  the  other  ques- 
tions. And  this  contention  Is  placed  by  ap- 
pellant upon  section  2273,  Itev.  St  U.  S., 
which  provides  that  "all  questions  as  to  the 
right  of  pre-emption  arising  between  differ- 
ent settlers  shall  be  determined  by  the  reg- 
ister and  receiver  of  the  district  within 
which  the  land  Is  situated,"  and  which  pro- 
vides for  "appeals  from  the  decision  of  the 
district  officers"  to  the  commissioner;  and  I 
this  right  to  have  all  the  questions  of  fact  ! 
decided  by  the  local  officers,  he  insists.  Is  an 
Important  and  substantial  one,  as  the  weight 
to  be  given  the  testimony  of  the  different 
witnesses  can  be  better  estimated  by  them 
than  by  those  who  had  no  opportunity  to  ob- 
serve the  witnesses  while  giving  their  testi- 
mony. Prior  to  the  act  of  July  4,  1836,  (."5 
Stat.  107,)  there  seems  to  have  been  no  ex- 
press power  given  to  the  commissioner  of  the 
general  land  office  to  revise  the  decisions  of 
the  local  land  officers;  but  where  an  entry 
was  made  on  ex  parte  affidavits,  which  were 
Impeached  before  the  commissioner  by  an- 
other claimant,  the  course  was  to  return  the 
proofs  to  the  local  office,  and  direct  that  tlio 
parties  be  notified,  and  after  proofs  taken  to 
report  the  proceedings  to  the  general  land 
office,  with  their  opinion  as  to  the  effect  of  1 
the  proof.  See  Barnard's  Heirs  v.  Ashley's  ! 
Heirs,  18  How.  44.  By  section  11  of  the  act  I 
of  September  4,  1841,  (5  Stat.  4r>CO  all  ques-  | 
tlons  arising  between  different  settlers  were  i 
Required  to  be  "settled  by  the  register  and  | 
receiver  of  the  district  within  which  the  ! 
land  is  situated,  subject  to  an  n'ppeal  to,  and  | 
a  revision  by,  the  secretary  of  the  treasury;"  i 


and  by  the  act  of  June  12.  18r)8,  (11  Stat.  p. 
326,  {  10,)  the  latter  clause  of  section  2273, 
Kev.  St.,  was  enacted.  The  power  of  the 
commissioner  and  secretary  upon  appeal  to 
decide  all  questions  arising  upon  the  evi- 
dence taEen  by  the  register  and  receiver  is 
not  limited  in  any  of  the  statutes  relating  to 
appeals,  and  the  .practice  of  so  deciding  all 
questions  upon  appeal  is  too  well  settled  to 
justify  us  in  denying  them  that  power.  That 
the  error  of  law  committed  by  the  register 
and  receiver,  and  affirmed  by  the  secretary 
of  the  interior,  had  a  far-reaching  effect  can- 
not be  disputed.  Stewart  had  been  in  pos- 
session of  'the  demanded  premises  many 
years  before  the  township  plat  was  filed,  and 
the  same  was  fenced  in  with  the  land  upon 
which  he  resided,  and  he  filed  his  adjoining 
homestead  claim  thereon  the  day  the  town- 
ship" plat  was  filed.  No  question  seems  to 
have  been  made  as  to  his  place  of  residence 
at  the  time  of  his  filing,  nor  at  the  time  Mc- 
Harry  filed,  which  was  but  three  days  there- 
after. That  being  true,  McIIarry's  filing  was 
illegal,  the  land  being  then  in  the  rightful 
possession  and  occupation  of  Stewart  But  if 
Stewart,  by  reason  of  his  failure  to  reside  on 
the  adjacent  land,  was  not  entitiejl  to  it,  the 
question  whether  McHarry  was  entitled  was 
one  between  him  and  the  government,  in 
which  appellant  is  not  concerned.  The  ques- 
tion of  residence  being  one  of  fact,  and  hav- 
ing been  litigated  before  the  land  department,  _ 
we  would  not  have  Jurisdiction  to  examine  it, ' 
even  if  the  evidence  was  before  us,  in  t\w 
absence  of  a  clear  showing  that  the  decision 
was  procured  by  fraud  or  Imposition,  and 
we  find  no  such  allesatlon  of  fraud  or  impo- 
sition in  the  cross  complaint  as  would  justi- 
fy the  submission  of  the  question  of  resi- 
dence to  a  court  of  justice. 

It  Is  argued  by  appeUant,  however,  that  In 
the  case  of  an  adjoining  homestead,  the  re- 
quirements of  the  law  applicable  to  other 
homesteads  upon  the  public  lands  do  not 
apply.  The  rulings  of  the  land  department 
have  been  otherwise,  and  we  think  correctly. 
Carnes  v.  Smith,  10  Dec.  Dept.  Int.  100;  Box 
V.  Cochran,  3  Dec.  Dept.  Int  394.  Resi- 
dence upon  the  public  land  filed  upon  is  ex- 
cused because  that,  with  the  land  owned,  is 
regarded  as  one  homestead,  and  residence 
upon  any  part  is  sufficient;  but  residence  is 
essential  to  a  homestead  of  either,  kind.  The 
Judgment  appealed  from  should  be  aflSrmed. 

We  concur:   BBARLS,  O.;  VANCLIEP,  C. 

PATERSON,  J.  For  the  reasons  given  In 
the  foregoing  opinion,  it  Is  ordered  that  the 
Judgment  appealed  from  be  affirmed. 

HARRISON  and  GAROUTTE,  JJ.  We 
concur  in  the  judgment  upon  the  ground 
that  the  decision  of  the  land  department 
that  Stewart  was  not  residing  upon  the 
premises  at  the  time  he  made  the  homestead 
entry  is  a  conclusive  determination  agiiliist 
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bis  claim  to  the  land.     Whether  the  convey-  j 
iince  by  the  widow  ot  McClellan  of  her  In-  | 
tereat  In  a  portion  of  the  premises  that  bad  j 
been  set  apart  as  a  homestead  for  the  benefit 
of  herself  and  her  minor  children  during  the 
existence  of   the   homestead   transferred   to 
her  grantee  any  title  therein  is  a  question 
which  does  not  arise  in  this  case,  and  la  of 
too  much  Importance  to  be  unnecessarily  de- 
termined.    See  Gagllardo  r.  Dumont,  54  Cal. 
496;  Phelan  ▼.  Smith,  (Cal.)  34  Paa  667.    • 


MTTLCAHT  t.  BUCKLEY.     (No.  14,669.) 

(Supreme  Court  of  California.     Dec.  23,  1893.) 

IlecHANios'  Liens— Pleadixo — Information  and 
Bblief — Public  Recubds  —  Attobsei's  Fees — 

PiNDISOS. 

1.  Code  Civil  Proc.  f  437,  permitting  a  de- 
fendant who  has  no  information  or  belief  Bu£5- 
cient  to  answer  an  allegation  of  the  complaint 
to  place  his  denial  on  that  ground,  does  not 
authorize  such  a  denial  of  a  public  record  to 
which  he  has  access,  he  having  the  means  of 
information. 

2.  Under  Code  Civil  Proc.  §  1195,  provid- 
ing that  in  actions  to  enforce  mechanics'  liens 
the  court  must  allow  as  part  of  the  costs  the 
money  paid  for  filing  and  recordins  the  lien, 
and  reasonable  attorney's  fees,  averment  of  the 
amount  thereof  in  the  complaint  is  not  neces- 
sary. 

3.  The  allowance  being  for  attorney's  fees 
"in  the  superior  and  supreme  court"  does  not 
include  the  amount  paid  for  preparing  claim  of 
lien. 

4.  In  an  action  on  a  contract  for  doing 
work  and  furnishing  material  for  the  reasonable 
value,  an  answer  denying  conjuuctively  that 
plaintiff  agreed  to  do  the  work  "and"  furnish 
the  material,  and  denying  that  he  did  "all"  the 
work,  raises  no  substantial  issue. 

5.  A  finding  that  plaintiff  agreed  to  do  cer- 
tain work  and  furnish  certain  material,  and 
that,  in  pursuance  of  the  contract  as  in  the 
complaint  mentioned,  he  did  the  work,  and 
furnished  the  material,  is  a  substantial  finding 
as  to  the  agreement. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  by  James  Mulcahy  against  O.  P. 
Buckley  to  enforce  a  mechanic's  lien.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Sullivan  &  Sullivan,  for  appellant  Beddy, 
Campbdl  &  Metson,  for  respondent 

VAACLIEP,  O.  This  Is  an  appeal  from  a 
Judgment  enforcing  a  mechanic's  lien  for  the 
value  of  labor  p«-formed  and  materials  fur- 
nished in  repairing  and  altering  certain  build- 
ings and  structures  on  two  lots  of  the  de- 
fendant, situate  In  the  city  and  county  of 
San  BYanclsco,  and  comes  here  on  the  Judg- 
ment roll  without  any  bill  of  exceptions. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  the  only  points  made  by  appellant 
are  that  the  court  erred  In  that  It  failed  to 
find  on  certain  alleged  issues. 

1.  In  paragraph  8  of  the  complaint  it 
is  alleged  in  due  form  that  plaintiff  filed  and 
recorded  his  daim  of  lien  in  the  recorder's 


office  in  the  dty  and  county  of  San  Fran- 
cisco, "in  the  words  and  figures  following," 
(here  follows  a  copy.)     The  only  answer  to 
this  paragraph  of  the  complainant  is  that  de- 
fendant "has  no  information  or  belief  up<m 
the  subject  suflicient  to  enable  him  to  an- 
swer the  allegations  or  any  allegation  con- 
tained in  paragraph  eight  of  said  complaint; 
and,  placing  his  denial  upon  that  ground,  be 
denies   each   and    every   allegation   in  said 
paragraph  contained."  The  court  disregarded 
this  part  of  the  answer,  holding  that  all  the 
material  allegations  of  the  eighth  paragrapb 
of  the  complaint  should  be  deemed  admitted; 
but  appellant  contends  that  this  answer  was 
sufilcient  to  put  in  issue  every  material  alle- 
gation of  the  paragraph  to  which  It  relates. 
I  think  the  court  did  not  err  In  this  respvcL 
Section  437  of  the  Code  of  Civil  Procedure 
provides:     "If  the  defendant  has  no  Informa- 
tion or  belief  upon  the  subject  sufficient  to 
enable  him  to  answer  an  allegation  of  the 
complaint  be  may  bo  state  In  his  answer, 
and  place  bis  denial  on  that  ground."    But 
a  defendant  is  not  at  liberty  to  answer  in 
allegation  in  this  form,  when  he  may  be 
presumed  to  know,  or  when  he  is  aware,  be- 
fore answering,  that  he  has  the  means  of 
ascertaining  whether  or  not  such  allegation 
is  true.     In  this  case  It  appears,  at  least  ibat 
the  defendant  knew  before  answering  that 
he  could  certainly  ascertain  whether  or  not 
plamtiff  had  recorded  his  claim  of  lien  as  al- 
leged in  the  complaint  by  examining  a  public 
record  in  the  city  and  county  in  which  his 
lots,  upon  which  the  lien  Is  claimed,  were 
situated.    Hathaway   v.   Baldwin,    17  Wis. 
616;     (Joodell   v.    Blumer,   41    Wis.   444.    1 
am  unable,  however,  to  find  that  the  pro- 
vision of  the  Code  above  quoted  has  ever 
been  held  inapplicable  to  a  case  in  which 
the  defendant  was  merely  conscious  of  hav- 
ing the  means  of  obtaining  knowledge  as  to 
whether  the  allegation  denied  was  true;  nor 
have  I  found  anything  to  the  contrary.    The 
question  seems  to  be  open  in  this  state.  Tbe 
case  of  Read  v.  Buffum,  79  Cal.  77,  21  Pac. 
555,  cited  by  appellant,  is  not  in  point    In 
that  ease  the  allegation  denied  for  want  of 
information  or  belief  was  that  of  an  as-sis-'n- 
ment  to  plaintiff  of  the  account  on  which  the 
action  was  brought,  and  there  Is  nothing  in- 
dicating that  defendant  had  any  knowledge 
or  means  of  ascertaining  whetb«'  the  account 
had  been  assigned  to  plaintiff  or  not,  and 
that  the  question  was  not  mooted.    The  cor 
responding  provision  in  the  Codes  of  other 
states   generally  is   that   a   denial   of   "any 
knowledge  or  Information"  of  the  allegation 
controverted,   "sufl3clent  to  form  a  belief," 
without  expressly  denying  It  will  raise  ah 
issue.     Speaking  of  these,  Mr.  Bliss,  in  hia 
work  on  Code  Pleading,  (section  326,)  says: 
"The  obligation  to  verify  the  pleading  Im- 
plies an  obligation  to  state  tbe  truth;    hence 
the  permission  to  deny  any  knowledge  or  in- 
formation, etc.,  is  not  absolute.    If  the  fact 
charged  is  evidently  wi^In-tbe  defendant's 
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knowledge,— as,  an  act  done  b^r  himself  and 
within  the  period  of  recollection,  or  where 
be  has  the  means  of  Information,— a  denial 
of  Information  in  the  language  of  the  statute 
would  be  clearly  false  or  evasiye,  and  such 
au  answer  should  be  disregarded."  In 
Goodell  V.  Blumer,  41  Wis.  444,  the  com- 
plaint alleged  the  execution  and  recordation 
of  a  deed,  and  set  It  out  in  haec  verba.  The 
defendants  traversed  the  allegation  by  aver- 
ring "that  they  have  not  sufficient  Icnowledge 
or  Information  to  form  a  belief,  and  there- 
fore deny  the  same."  The  court,  by  Cole,  J., 
said:  "It  seems  to  us  that  when  a  party  is 
pointed  to  the  record  of  an  instrument  in  the 
pleadings,  he  is  not  permitted  to  answer 
that  be  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  whether  there  la  such 
an  instrument  or  not.  There  is  a  public  rec- 
ord' which  he  can  consult,  and  which  it  was 
intended  he  should  resort  to  in  order  to  In- 
form himself  upon  the  subject,  [citing  cases.] 
The  principle  of  these  decisions  is  that  a 
party  cannot  plead  ignorance  of  a  public  rec- 
ord to  which  he  has  access,  and  which,  af- 
fords him  all  the  means  of  information  neces- 
sary to  obtain  positive  knowledge  of  the 
fact.  We  therefore  bold  that  the  answer 
practically  admitted  the  execution  of  the 
deed  of  Samuel  Stout  and  wife  to  the  plain- 
tiflf,  and  that  no  proof  of  it  was  necessary." 
The  practice  act  of  1851  of  this  state  (sec- 
tion 46)  authorized  the  traverse  of  an  allega- 
tion by  denial  "of  any  knowledge  thereof- 
sufficient  to  form  a  belief;"  but  this  was 
repealed  in  1854,  and  was  not  re-enacted 
until  it  was  incorporated  in  section  437  of 
the  Code  of  Civil  Procedure,  1b  July,  1874. 
In  speaking  of  the  repeal  of  this  provision 
of  the  practice  act,  Mr.  Justice  Field,  in 
Curtis  V.  Richards,  9  CaL  38,  said:  "In 
practice,  this  mode  of  denial  was  found  to 
furnish  a  convenient  pretext  for  evading  the 
statute.  In  some  instances  defendants  be- 
came critical  in  their  Judgments  as  to  the 
extent  of  knowledge  sufficient  to  form  a  be- 
lief, and  would,  without  hesitation,  deny, 
in  that  form,  facts  upon  the  existence  of 
which  they  did  not  hesitate  to  act  In  other 
matters.  In  1854  the  forty -sixth  section 
was  amended  to  the  present  language,  and 
the  wisdom  of  the  amendment  is  well  illus- 
trated by  the  present  case."  In  the  interim 
between  1854  and  1874  there  were  but  two 
forms  in  which  the  allegations  of  a  verified 
complaint  could  have  been  controverted  so 
as  to  raise  an  issue:  First,  positively,  when 
the  facts  were  within  the  knowledge  of  the 
defendant;  and,  second,  upon  information 
and  belief,  when  the  facts  were  not  with- 
in his  personal  knowledge.  During  that  in- 
terim, and  since,  it  has  been  decided  that 
an  allegation  of  a  verified  complaint  could 
not  be  controverted  on  information  and  be- 
lief when  the  alleged  fact  was  presumably 
within  the  knowledge  of  the  defendant,  nor 
wlion  tlie  defendant  had  the  means  of  as- 
certMiiiln;;  whether  or  not  it  was  true.  San 
\  .'ooV.iiii.Z — 10 


Francisco  Gas  Co.  t.  San  Frandsco,  9  Cal. 
467;  Loveland  v.  Gamer,  74  Oal.  298,  15 
Pac.  844.  In  the  first  of  these  cases  Mr.  Jus- 
tice Field  said:  "But  the  statute  imposes 
upon  the  defendant,  if  a  natural  person,  and. 
If  a  corporation,  upon  Ita  officers  and  agents, 
the  duty  of  acquiring  the  requisite  knowl- 
edge or  information  respecting  the  matters 
alleged  in  the  complaint,  to  liable  them  to 
answer  In  the  proper  form."  Is  not  the 
same  duty  imposed  upon  a  defendant  who 
proposes  to  deny  an  allegation  on  the  ground 
that  he  has  "no  information  or  belief?"  I 
think  it  Is,  under  the  circumstances  and  facts 
disclosed  by  the  record  upon  which  this  ap- 
peal is  presented.  Beyond  this  it  is  unnec- 
essary to  express  an  opinion. 

2.  In  paragraph  10  of  the  complaint  It  is 
alleged  that  plaintifT  had  paid,  as  necessary 
expenses,  $25  for  preparing  his  claim  of  lien, 
and  13.25  for  recording  it;  and  that  $250 
would  be  a  reasonable  attorney's  fee  for 
prosecuting  his  suit  in  the  superior  court. 
This  paragraph  also  was  denied  on  the 
ground  that  defendant  had  no  information 
or  belief  in  regard  to  it;  and  it  is  claimed 
that  the  court  improperly  disregarded  this 
denial,  and  made  no  finding  on  the  issue 
raised  by  it  As  a  conclusion  of  law,  the 
court  found  that  plaintifF  was  entitled  to  a 
lien  "for  said  sum  of  1091.20,  together  with 
the  further  sums  of  9100  attwney's  fee  and 
$28.25  for  preparing  and  recording  said  lien." 
SecUon  1195  of  the  Code'crf  Civil  Procedure 
provides  that  in  actions  to  enforce  liens  of 
mechanics  "the  court  must  also  allow,  as 
a  part  of  the  costs,  the  money  paid  for  filing 
and  recording  the  Uen,  and  reasonable  attor- 
neys' fees  in  the  superior  and  supreme  courts, 
such  costs  and  attorneys'  fees  to  be  allowed 
to  each  Uen  claimant  whoee  lien  Is  estab- 
lished," etc.  The  averments  in  the  com- 
plaint as  to  wlHtt  had  been  paid  by  plaintiff 
for  filing  and  recording  the  claim  of  lien,  and 
as  to  what  sum  would  be  a  reasonable  at- 
torney's fee,  were  unnecessary.  The  right 
to  recovw  these,  like  the  ordinary  right  to 
recover  costs,  was  a  necessary  lncld«it  to 
the  Judgment  estHblishing  plaintiffs  lien,  and 
did  not  depend  upon  any  averment  in  the 
complaint,  except  such  as  were  necessary  to 
establish  the  Uen.  Carriere  v.  Mintum,  6 
CaL  435;  Ilapp  v.  Gold  Co.,  74  CaL  532,  16 
Pac.  325;  Lumber  Co.  v.  Newklric,  80  Oal. 
275,  22  Pac.  231.  In  this  last  case  this  coturt, 
upon  affirming  the  Judgment  foreclosing  a 
mechanic's  Uen,  directed  the  court  below  "to 
allow  plaintiff,  under  section  1195  of  the 
Code  of  ClvU  Procedure,  a  reascmable  fee 
for  services  of  ita  attorney  in  this  court" 
As  to  the  averment  in  the  tenth  paragraph 
of  tbe  complaint  that  plaintiff  had  paid  $25 
for  preparing  his  claim  of  Uen,  I  think  he 
was  entitled  to  recover  nothing  upon  it,  in 
any  event,  whether  it  was  denied  or  not. 
That  averment  should  have  been  stricken 
from  the  complaint,  and  probably  would 
have  been,  had  defendant  moved  the  court 
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to  strike  It  onl  Hie  attorneys'  fees  paid 
by  a  party  can  be  recoyered  from  the  de- 
feated party  <Mily  In  exceptional  cases,  of 
which  It  Is  true  an  action  to  enforce  a  me- 
chanic's Uen  Is  one;  bitt  the  exception  pro- 
vided for  in  this  class  of  cases  does  not  ex- 
tend to  fees  for  services  not  pertaining  to 
such  action  "In  the  superior"  or  "supreme 
court."  The  preparing  of  a  Claim  of  lien 
to  be  recorded  is  no  more  nearly  related  to 
an  actirai  to  forecioBe  the  Um  tlian  is  the 
drafting  of  a  contract  for  the  performance 
of  the  labor  upon  which  such  action  may  be 
partly  founded. 

3.  It  Is  contended  that  the  court  failed 
to  find  the  contract  set  forth  In  the  com- 
plaint. It  is  alleged  In  the  complaint  that 
"plaintiff  entered  into  a  contract  with  said 
defendant,  under  and  by  which  said  plaintiff 
agreed  to  perform  the  labor  and  furnish  the 
brick,  lumber,  Ume,  cement,  hardware,  and 
other  materials  necessary  to  repair  and  alter 
boHi  of  said  above-deecrlbed  buildings  or 
structures  and  premises  In  the  f<41owing 
particulars."  Here  follows  a  minute  de- 
scription of  the  repairs  and  alterations  to  be 
made,  namely,  to  build  &  brick  wall  and 
fence  on  the  rear  line  of  such  lots,  and  a  di- 
vision fence  between  them;  to  construct  en- 
trances in  aald  brick  walls,  and  hang  doors 
thereon;  to  build  stairs  on  each  of  said 
above-described  buildings  or  structures;  to 
repair  windows  and  sinks  therein;  to  build 
a  shed  attached  to  bne  of  the  buildings;  to 
put  down  plank  walks  and  repair  sidewalks 
on  each  side  of  said  lots;  «nd  that  defendant 
agreed  to  pay  plaintiff  for  all  of  said  work 
and  materials  tbe  reasonable  value  thereof. 
Also  alleged  that  plaintiff  fully  performed 
the  contract  on  his  part,  and  that  the  rea- 
sonable value  of  the  work  done  and  mate- 
rials furnished  was  9091.20.  The  answo: 
"denies  ttiat  at  any  time  plaintiff  entered 
into  a  contract  with  defendant,  under  or  by 
which  plaintiff  agreed  to  perform  the  labor 
and  furnish  the  brick,  lamber,  cement,  hard- 
ware, and  other  materials  necessary  to  alter 
the  buildings  or  ttrtictnres  and  premises  de- 
scribed in  said  complaint;"  but  "admits  that 
plaintiff  and  defendant  dtd  enter  into  a  con- 
tract for  the  performance  of  the  brickwork 
and  the  furnishing  of  the  materials  for  such 
brickwork  required  in  the  alteration  and  re- 
pair of  the  preminet  deteribed  in  said  com- 
plaint. Admits  that,  pursuant  to  said  con- 
tract, said  defendant  did  perform  said  bride- 
work  and  furnish  said  materials  required  in 
the  alteration  and  repair  of  said  premises:" 
But  "denies  that,  purtuant  to  tatd  or  any 
contract,  plaintiff  performed  any  work  or 
furnished  any  materials  required  in  the  al- 
teration or  repair  of  said  premises,  other 
than  said  brickwork  and  said  materials  re- 
quired in  the  performance  of  the  same; 
denies  that,  under  or  according  to  the  terms 
of  any  agreement  between  plaintiff  and  de- 
fendant, plaintiff  furnished  all  the  mate- 
rials to  I>e  used,  or  which  were  actually  used. 


in  Hie  alteration  or  repair  at  tMtta  or  either 
of  the  buildings  described  in  said  complaint, 
or  performed  all  the  labor  necessary  to  com- 
plete the  same;  denies  that  the  reasonable 
market  value  of  the  labor  perfwined  and 
materials  furnished  by  plaintiff  in  the  altera- 
tion and  repair  of  said  buildings  are  or  were 
the  sum  of  $091.30:  denies  that  there  is 
or  was  due  from  defendant  to  plaintiff  the 
sum  of   1091.30,   or    any   greater   sum    than 

$ ;"    but  does  not  deny  that  plaintiff 

did  the  work  and  furnished  the  materials 
as  alleged  In  the  complaint  The  court  found 
"that  plaintiff  entered  Into  a  contract  with 
defendant,  under  and  by  the  terras  of  which 
plaintiff  agreed  to  perform  the  labor,  fur- 
nish the  brick,  lumber,  lime,  hardware,  and 
other  materials  necessary  to  repair  and  alter 
the  buildings  sitxiate  on  the  premises  in  the 
complaint  mentioned;  that,  in  pursuance  of 
said  contract  and  agreement  as  in  the  com- 
plaint mentioned,  and  with  d^ehdanfs  knowl- 
edge and  einsent,  plaintiff  did  perform 
the  labor  Upon  said  premises  and  did  furnish 
brick,  lumber,  lime,  cement,  hardware,  ana 
other  materials  necessary  to  repair  and  alter 
the  buildings  situated  on  the  premises  in  the 
complaint  mentioned;"  and  further  found 
that  tlie  value  of  the  labor  done  and  mate- 
rials furnished,  as  aforesaid,  "Is  and  iras 
the  sum  of  ?e91.20."  (The  italicizing  in  the 
above  quotations  Is  not  in  the  originals.) 
If  the  Whole  substance  of  the  agreement 
alleged  in  the  complaint  was  not  expressly 
admitted  in  the  answer,  it  Is  obvious  that 
the  qualified  and  copulative  denials  relating 
to  the  contract  were  InsufHclent  to  raise  a 
substantial  I^sue.  Besides,  I  think,  the 
agreement  alleged  was  substantially  found. 
I  think  the  Judgment  should  be  modified 
by  deducting  therefrom  $23,  which  was  al- 
lowed for  preparing  plaintiff's  cUilm  of  lien, 
and,  as  so  modified,  should  be  affli-med;  ne- 
ther party  to  recover  costs  of  the  appeal. 

We  concur:  TEMt>LB,  C;  BBDOHEB,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  mod- 
ified by  deducting  therefrom  $25,  which  was 
allowed  for  preparing  plaintiffs  claim  of 
lien,  and,  as  so  modified,  Is  affirmed;  nei- 
ther party  to  recover  costs  of  the  appeal 


PORTER  et  al.  v.  ASROWHEAD  RESER- 
VOIR CO.     (No.  19,245.) 
(Supreme  Court  of  Califotnia.     Dec.  21.  1893.> 

Ck>MTRAOTe— BrBACH— DBVAnlA  in  PATmMT— Bl- 

SCISS10N— Qdxmtcm  Meruit. 
Default  In  a  payment  on  a  contract  for 
work  Is  a  breach  justi^ng  a  rescission  and  ac- 
tion of  quantum  meruit  by  the  contractor. 

Department  1.  Appeal  firom  superi<»  court, 
San  Bernardino  county;  George  B.  Otis, 
Judge. 

Action  by  W.  R.  Porter  and  Wj  B.  Va* 
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Sl7ke  acalnst  the  Airowhead  Reservob*  Com- 
pany. Judgment  for  defendant  Plalntifls 
appeal     Reversed. 

O.  W.  O.  Rowell  and  E.  B.  Rowell,  for  ap- 
pellants.   WUUs  A  Cole,  for  appeUee. 

OAROUTTE,  J.  Appellants  iHrought  an  ac- 
tion of  qnantum  meruit  to  recover  $4,207.04 
for  labor  performed  in  the  bnildlng  of  a  wag- 
on road.  The  defendant  filed  an  answer  de- 
nying the  allegations  of  the  complaint,  and 
also  filed  a  cross  complaint  alleging,  among 
other  things,  that  plaintiffs  had  ento'ed  Into 
a  contract  In  writing  to  build  a  certain  wag- 
on road  tor  the  sum  of  $6,000;  that  plain- 
tiffs entered  up<xi  the  construction  of  said 
road  under  the  contract,  and  performed  la- 
bor thereunder  until  about  September  3, 
1891;  that  at  such  time  plaintiffs,  without 
right,  and  without  the  consent  of  the  de- 
fendant company,  ceased  wwk  and  aban- 
doned said  contract;  and  defendant  asked 
for  damages  for  such  alleged  breach.  Plain- 
tlffs  answered  the  cross  complaint,  admit- 
ting the  contract,  and  that  the  labor  perftvm- 
ed  was  done  thereunder,  bat  alleged  a  re- 
scission thereof  by  them  upon  the  3d  day  oit 
September,  1891,  by  reason  of  default  on 
the  part  of  defendant  to  make  a  partial  pay- 
ment upon  the  work,  as  coTenanted  In  said 
contract  As  disclosed  by  the  writing,  the 
contract  inlce  of  $6,000  was  to  be  paid  aa 
follows:  "On  the  first  day  of  each  and  every 
month  after  beginning  of  work  on  said  road, 
in  the  following  manner  and  proporti<m8,  to 
wit  that  as  the  amount  of  work  dmie  pre- 
vious to  said  first  day  of  the  month  shall 
bear  according  to  the  lineal  feet  of  the  con- 
stractlon  of  said  road  to  the  whole  distance 
between  the  terminal  pcdnts  mentimed  in 
this  contract  which  amount  la  to  be  ascer- 
tained by  the  engineer  of  the  company,  and 
the  payments  to  be  made  in  such  proportion 
less  ten  per  cent  of  said  sum  due  on  the  first 
day  of  each  and  every  month."  Judgment 
was  rendered  for  defendant  In  the  sum  of 
$610.18  and  costs  of  suit  and  this  appeal  is 
from  such  Judgmeot  and  the  order  denying 
a  new  trial. 

The  brief  of  respondent  Is  composed,  to 
a  great  extent  of  the  oplni<»i  of  the  learned 
judge  of  the  trial  court  and  tils  position  as 
to  the  law  of  the  case  is  there  fully  and 
forcibly  set  forth.  We  will  not  enter  Into  a 
detailed  review  of  the  alleged  errors  relied 
upon  toe  a  reversal  of  the  Judgment,  for  we 
think  the  views  of  the  trial  court  upon  the 
principles  of  law  here  Involved  are  not  sound, 
aad  that  a  new  trial  must  be  ordered  for 
that  reason.  The  error  of  the  court  has  aris- 
en from  a  ml8conceptl(«  of  the  legal  princi- 
ples declared  in  the  somewhat  historical  case 
4rf  Cox  T.  McLaughlin,  reported  In  various 
volumes  of  our  reports,— among  others,  54 
OaL  805,  and  76  Cal.  60,.  18  Pac  100.  We 
quote  from  the  views  of  the  trial  Judge,  aa 
Indicated  in  his  oirinlon,  found  in  the  re- 


spondent's brief:  '^t  is  evident,  without  dtit- 
tlon  of  authority,  that  the  plalntiffe'  right  to 
maintain  this  action  on  a  quantom  meruit 
depends  on  the  abrogatioa  of  the  contract 
referred  to  between  the  plaintiffs  and  the  de- 
feddant  corporation.  If  ttiat  contract  ex- 
isted, and  was  in  frarce,  it  would  be  a  direct 
answer  to  plaintiffs'  claim  to  recover  In  the 
present  form  of  action.  To  effect  the  abro- 
gation of  the  contract  in  the  light  of  the 
facts  presented  in  this  case,  there  must  have 
been  some  such  substantial  violation  of  lis 
terms  on  the  part  of  the  defendant  as  would 
have  authorized  the  plaintiffs  to  rescind; 
and  such  violation  must,  under  the  authority 
of  Cox  V.  McLaughlin,  have  amounted  to 
either  actual  or  technical  prevention."  And, 
again:  "After  a  careful  review  of  the  tes- 
timony, I  am  of  the  <^>lnion  that  there  was 
no  showing  of  any  prevention,  either  actual 
or  technical,  on  the  port  of  the  defendant, 
as  regards  the  plalntlffa" 

Prior  to  the  decision  of  Cox  t.  McLaughlin, 
reported  in  76  Oal.,  18  Pac.,  supra,  this  court 
repeatedly  and  always  held  that  unless  Mc. 
Laughlln's  prevention  of  the  execution  of  the 
contract  by  Cox  was  alleged  and  found  as 
a  fact,  plaintiff  was  not  entitled  to  recovw 
on  the  contract;  and  the  court  further  held 
that  a  mere  failure  or  refusal  to  pay  an  in- 
stallment upon  the  contract  price  as  it  be- 
came due  was  not  a  condition  p];ecedent  In 
the  contract,  was  not  prevention,  and  did  not 
authorize  the  plaintiff  to  abandon  the  work, 
and  recover  the  profits  he  would  have  made 
if  tbe  work  had  bem  completed  under  the 
c<mtract  Under  the  last  decision  (76  Cal., 
18  Pac.)  the  complaint  had  been  amended. 
The  contract  was  no  longer  relied  upon,  and 
for  the. first  time  the  action  was  before  the 
court  upon  a  quantum  meruit,  and  It  was 
then  sxuitained.  There  was  no  question  of 
"prevention"  Involved  in  the  case  upon  that 
appeal  That  element  Is  not  considered  in 
the  opinion  of  the  court;  but  a  failure  to  pay 
an  Installment  of  the  money  due  was  neces- 
sarily held  a  breach  of  the  contract  for  with- 
out a  breach  tiiere  could  have  been  no  action 
of  qnantum  meruit,  and  necessarily  no  re- 
covery had  thereon.  There  Is  a  wide  distinc- 
tion between  "prevention"  upon  the  part  of 
the  employer  of  the  further  carrying  on  of 
the  worli,  and  other  breaches  of  the  contract 
The  law  says  breaches  amounting  to  pre- 
vention must  be  of  conditions  precedent,  and 
the  payment  of  an  Installment  upon  the  con- 
tract price  is  not  such  a  condition,  as  Cox 
V.  McLaughlin  repeatedly  decides.  At  the 
same  time,  that  case  conclusively  holds  that 
a  default  in  payment  is  such  a  breach  aa  to 
Justify  a  rescission  and  an  action  of  qnantum 
meruit,  and  that  long  litigation  was  conclud- 
ed upon  that  principle.  There  is  no  question 
but  that  nonpayment,  as  agreed  upon.  Is  a 
breach  of  the  contract,  of  some  character; 
and  Justice  McKinstry  said  In  the  54th  Cal., 
supra:  'Assuming  that  the  failure  to  pay,  aa 
alleged,  constituted  a  breach  of  the  contract 
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the  plaintiffs  could  have  treated  the  specific 
contract  as  rescinded,  and  have  brought  suit 
upon  the  implied  promise  of  defendant  to  pay 
the  Talue  of  the  work  actually  done."  And 
In  the  very  case  of  Palm  ▼.  Railroad  Co.,  18 
IlL  210,  from  which  Justice  McKinstry  quotes 
In  extenso  to  establish  that  nonpayment  does 
not  amount  to  prevention,  the  Illinois  court 
said:  "The  contract  provides  for  no  other 
penalty  or  liability,  and  the  law  lmi>oses  no 
other,  except,  perhaps,  that  this  violation  of 
the  contract  by  the  defendant.  In  falling  to 
make  the  payment,  may  Justify  the  plaintiff 
in  treating  the  contract  as  rescinded,  and  In 
suing  for  the  amount  due,  in  an  action  fw 
goods  sold  and  delivered."  In  Schwartz  v. 
Saunders,  46  111.  18,  the  owner  failed  to  pay 
the  contractor  In  the  erection  of  a  building 
an  Installment  of  the  contract  price,  when 
due,  and  the  court  said:  "That  he  had  a 
right  to  abandon  the  work,  under  the  cir- 
cumstances, seems  a  proposition  so  plain  as 
to  require  no  argument"  A  failure  to  pay  an 
Installment  of  the  contract  price,  as  provided 
In  the  contract,  is  a  substantial  breach  of  the 
contract,  and  gives  the  contractor  the  right 
to  consider  the  contract  at  an  ^d,  cease 
work,  and  recover  the  value  of  the  work  al- 
ready performed.  As  we  have  seen.  Cox  v. 
McLaughlin  Is  authority  t»  suppMl  this  prin- 
ciple, and  there  Is  also  ample  precedent  from 
the  decisions  of  the  courts  of  other  states. 
Canal  Co.  v.  Gordon,  6  Wall.  661;  Evans  v. 
Railroad  Co.,  26  IlL  189;  Preble  v.  Bottom, 
27  Vt  249;  Dobbins  v.  Hlgglns,  78  111.  440; 
Shaw  V.  Turnpike,  3  Pen.  &  W.  445;  Rey. 
bold  V.  Yoorhees,  30  Pa.  St  116;  School  Dist 
T.  Hayne,  46  Wis.  611,  1  N.  W.  170. 

From  the  foregoing  views,  It  follows  that, 
to  entitle  the  plaintlfts  to  recover,  in  the 
present  action.  It  Is  only  necessary  that  they 
prove  a  substantial  failure  upon  the  part  of 
defendant  to  comply  with  its  agreement 
as  to  the  payment  of  an  installment  upon 
the  contract  price,  and.  In  addition  thereto, 
that  they  rescinded  the  contract  by  reason 
of  such  failure,  and  upon  these  lines  a  new 
trial  should  be  had.  It  Is  ordered  that  the 
Judgment  and  order  be  reversed,  and  the 
cause  remanded. 


We  concur: 
SON,  J. 


PATERSON,  J„  and  HARRI- 


WILSON  V.  SAMUELS  et  al.  (No.  16,333.) ' 
(Supreme  C!ourt  of  (JaUfomla.  Dec.  26,  1883.) 
Contracts — Validity  —  Co!?8iDiRATioy  —  Imtbb- 

PBSTATIOR— SurPI.T  INO  BlA  NKB— PbRFORM ANOB. 

1.  Creditors  of  an  insolTent  contractor  held 
liens  for  materials  furnished  to  erect  a  building, 
and  agreed  with  him,  in  writing,  to  Buign  their 
liens  to  the  owner  of  the  building  if  he  wonld 
pay  the  money  still  due,  before  a  certain  day. 
by  first  paying  in  full  the  claims  for  labor,  and 
then  diTiding  the  remainder  proportionately 
smonK  all  other  lien  claimants.  Had,  that  the 
agrpoinpnt  was  valid,  and  binding  on  each  sign- 
er, as  the  contract  of  each  was  a  sufficient  con- 
sideniliou  for  the  contracts  of  the  others. 


'  For  modiflpation  of  opinion. 


I  35  Pac.  .">!>, 


2.  The  fact  that  Uank  spaces  ■•  to  the 
amount  due  were  left  In  the  agreement  did  not 
render  it  incomplete,  since  they  could  be  sap- 
plied  from  the  agreement. 

3.  A  signer  could  not  recover  in  an  action 
to  enforce  his  lien  against  the  contractor  and 
owner,  where  the  owner  had  paid  out  the  mon- 
ey due  to  the  contractor,  as  authorized  by  the 
agreement,  except  the  pro  rata  share  of  such 
signer,  which  was  tendered,  but  refused,  and, 
on  the  bringing  of  action,  was  deposited  with 
the  court 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;    Eugene  R.  Oarber,  Judge. 

Action  by  J.  H.  Wilson  against  D.  Samuels 
and  W.  A.  Van  Dervort  to  foreclose  a  me- 
chanic's Iloi.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  Sam- 
uels appeals.     Reversed. 

Naphtally,  Freidenrlch  &  Ackerman  and 
.\lex.  G.  Eells,  for  appellant  Geo.  D.  Col- 
lins, for  respondent 

SEARLS,  C.  Tills  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  in  an  ac- 
tl(Mi  to  foreclose  a  mechanic's  lien,  and  ftom 
an  order  denying  defendants'  motion  for  a 
new  trial.  Defendant  Samuels  was  the  owner 
of  a  lot  of  land  in  San  Francisco.  He  en- 
tered into  a  writtoi  contract  with  W.  A  Van 
Dervort  the  other  defendant,  by  the  terms 
of  which  the  latter  was  to  construct  for  him 
certain  buildings  upon  said  lot  The  con- 
tract was  duly  filed  with  the  recorAer  of  the 
city  and  county.  Flalntifl,  Wilson,  furnished 
materials  and  labor  to  the  contractor  for  and 
in  the  construction  of  the  buildings,  for 
which  there  was  due  him  $1,200.  For  this 
amount  hi  filed  a  mechanic's  Uen  against  the 
buildings  at  the  proper  time,  and  in  due 
fonn.  There  was  due  the  contractor  from 
Samnds,  on  account  of  the  contract,  $6,31Z 
Twelve  other  liens  were  filed,  for  amounts 
aggregating  $8,876.69,  on  account  of  ma- 
terials furnished;  also,  liens  for  labor,  ag- 
gregating $310.60.  There  w»e  ther^ore 
liens  filed,  exclusive  of  the  labor  liens,  and 
including  that  of  plaintiff,  amoonting  to 
$10,075.69.  The  contractor,  "Van  Dervort, 
seems  to  have  been  Insolvent  Before  the 
liens  were  filed,  the  credltc««  met  and  en- 
deavored to  adjust  th^r  claims  so  as  to 
avoid  the  expense  and  necessity  of  filing 
liens,  but  failed  in  their  effmrts.  After  the 
liens  were  filed,  the  lientaoldetB  met  agabt, 
and  learned  the  exact  amomit  due  from  de- 
fendant Samuels  on  the  contract  except  that 
there  was  thought  to  be  something  due  on 
account  of  extra  work  on  the  building;  but 
the  precise  amount  thereof,  if  anything,  was 
not  known.  The  amount  of  the  several  Uaa 
was  also  retorted  to  the  meeting.  There- 
upon, an  agreement  in  writing  was  prepared 
and  executed  by  all  the  llenholders,  the  plain- 
tiff included,  except  Glosser  &  Gallagher,  who 
refused  to  assait  thereto.  The  following  Is 
a  copy  of  the  agreement: 

"We,  the  undersigned  creditors  of  W.  A. 
Van  Dervort  fo>r|,;^<;>^|k  idone  and  materials 
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furnished  In  the  erection  of  a  certain  struc- 
ture for  D.  Samuels,  situated  on  Green wlcli 
street,  near  Buchanan  street,  hereby  agree 
that  if  said  D.  SamuelB  will  pay,  on  or  be- 
fore the  first  of  July,  1891,  the  money  still 

due  on  said   building,  to   wit,  | ,   the 

Slime  may  be  paid  as  follows,  to  wit:  First, 
all  the  claims  for  iaixxc,  amounting  to  1310.60, 
shall  be  paid  In  full;   second,  the  remainder, 

$ ,  shall  "be  distributed  among  all  the 

other  lien  clalmaintB  In  the  propoi'tion  which 
each  of  said  claims  bears  to  the  whole 
amount  of  such  other  lien  claims  filed  against 

said  building,  said  proportion  being per 

cent  of  each  of  said  claims.  And,  In  c(Hi- 
sideration  of  said  payment  being  made,  we, 
and  each  of  ua,  will,  on  receipt  of  our  said 
proportionate  shares,  respectively  assign  our 
said  liens  to  said  D.  Samuels,  with  the  agree- 
ment that  we,  and  each  of  us,  will  furnish 
the  testimony  necessary  to  i^ove  and  estab- 
lish the  validity  of  our  respective  lien  in  any 
litigation  growing  out  of  the  refusal  of  one 
or  more  of  the  lien  claimants'  to  accept  his 
said  proportion,  and  that,  if  said  respective 
liens  are  not  so  proved  by  us,  we  will,  re- 
spectively, refund  the  moneys  so  paid  for 
such  invalid  liens.  And  the  said  W.  A. 
Van  Dervort  hereby  agrees  to  the  payment 
of  said  money  as  above  provided  for,  and 
hereby  waives  his  own  liens  for  any  and  all 
moneys  so  paid.  [Signed]  W.  A.  Van  !>«■• 
Tort     San  Francisco,  June ,  1801." 

Name  of  Claimant  Amonnt  of  Lien. 

C.  E.  DotT  A  C3o $1,546  66 

Keenan    Withington 30  40 

•J.  H.  Wilson 1,200  00 

L.  B.  Clawson  &  Co 122  00 

B.  Platz 507  00 

A  I.  Sanborn 200  00 

Latson  Hardware  Company 93  00 

C.  D.  McGown  &  Co 244  93 

Fnlda  Bros 79  TO 

Huntington,  Hopkins  &  Co.,  per  W. 

F.  S. ,7.....       618  19 

As  before  stated,  the  parties  did  not  know 
the  amount  due  on  account  of  extra  work, 
and  hence  the  blanks  in  the  agreement 
The  clause  in  reference  to  proving  amount 
due  and  validity  of  liens  was  Inserted  to 
meet  the  case  in  the  event  that  some  of  the 
lienbolders  refosed  to  accept  the  arrange- 
ment, and  in  order  that  sndi  dissenters 
might  not  receive  more  than  their  pro  rata 
share.  Defendant  Samuels  was  made  ac- 
quainted with  the  agreement  and  thereupon, 
through  D.  H.  Bibb,  paid  off  all  the  lien 
claimants  their  pro  rata  share  of  the  $6,312 
due  the  contractor,  except  the  plaintiff,  who 
refused  to  accept  less  than  the  full  amount 
due  him.  Glosser  A  Gallagher,  who  refused 
to  sign  the  agreement  finally  accepted  their 
pro  rata  share  with  the  others.  Before  the 
1st  day  of  Jnly,  1891,  $720  was  tendered 
to  plaintiff,  and  refused  by  him,  and,  after 
this  suit  was  brought,  said  sum  was  paid 
into  court  for  him.  This  was  slightly  in 
excess  of  the  pro  rata  share  due  him:  The 
several  Hens  so  paid  off  pro  rata  were,  with 


the  consent  of  Samuels,  assigned  to  one 
Grcenwald,  who  brought  suit  upon  tbcm, 
which  action  was  pending  at  the  date  of 
the  trial  herein.  W.  A.  Van  Dervort,  the 
contractor.  Joined  with  Samuels  as  a  de- 
fendant, made  default,  and  Samuels  alone  is 
appellant  here. 

The  position  of  respondent  in  support  of 
the  judgment  is:  (1)  The  agreement  is  not 
a  composition  agreement  and  is  not  bind- 
ing as  such.  (2)  The  agreement  is  fatally  t&> 
choate  and  incomplete  by  reason  of  the  ex- 
istence of  the  blanks  therein  relative  to  the 
pro  rata  the  claimants  were  to  receive.  (3) 
The  agreement  by  its  very  terms,  was  to  be 
obligatory  only  upon  those  who  accepted 
the  pro  rata.  (4)  That  at  the  very  most,, 
the  agreement  was  only  an  accord,  which 
could  be  disregarded  at  any  time  before  sat- 
isfaction, and  therefore  the  respondent  was 
at  liberty  to  Indorse  his  claim  for  the  full 
amount 

In  briefly  noticing  these  propositions.  It 
may  be  said  of  the  first  that  a  composition 
is  an  agreement  made  upon  a  sufficient  con- 
sideration between  an  insolvent  or  embar- 
rassed debtor  and  his  creditors,  or  a  consid- 
erable proportion  of  them,  whereby  the  lat- 
ter, for  the  sake  of  immediate  <^  sooner  pay- 
ment, agree  to  accept  a  dividend  less  than 
the  whole  amount  of  their  claims,  to  be  dis- 
tributed pro  rata  In  discharge  and  satisfac- 
tion of  the  whole.  Considered  In  the  light 
of  this  definition,  the  agreement  herein  set 
out  Is  not  technically,  a  composition  agree- 
ment for  the  reason  that  it  is  not  one  for 
the  payment  by  the  debtor  of  any  sum  or 
thing,  and  for  the  further  reason  that  it  does 
not  purport  to  be  and  was  not  Intended  as  a 
release  of  the  debtor.  It  does  not  follow, 
however,  from  these  reasons,  that  the  agree- 
ment was  Inoperative  or  void.  The  defend- 
ant Van  Dervort,  as  a  contractor,  was  in- 
debted to  his  creditors  on  account  of  ma- 
terials furnished  and  labor  performed  in  a 
sifm  in  excess  of  $10,000.  To  the  extent 
of  $6,312,  they  had  or  were  entitled  to 
liens  upon  the  buildings  constructed.  To 
the  extent  of  this  last  sum,  the  property  of 
defendant  Samuels  was  liable;  but  as  tber« 
was  no  personal  liability  against  him,  he  was 
not  at  liberty  to  pay,  without  the  consent  of 
all  the  parties,  the  amounts  claimed  upon . 
these  liens.  Had  he  done  so,  it  would  have 
been  a  m«'e  voluntary  payment  without  au- 
thority on  bis  part,  and  would  at  least  have 
devolved  upon  him  the  burdoi  of  proving, 
as  against  the  contractor  and  lienbolders, 
the  validity  of  the  demands  and  regularity 
of  the  liens.  Covell  v.  Washburn,  91  Cal. 
600,  27  Pac.  859.  To  coUect  these  several 
amoimts  through  the  instrumentality  of  suits 
to  foreclose  the  several  liens  would  take 
much  time  and  involve  large  expense,  all 
of  which  would  come  out  of  the  fund  In 
the  hands  of  Samuels.  The  counsel  fees, 
judging  from  that  allowed  to  plaintiff  here- 
in,  would  have  approximated  $1,000^   Tbe 
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creditors  and  tbelr  debtor,  combined,  had 
the  power  to  release  Samuels  from  thrir 
claim  upon  his  property,  or  to  agree  upon 
any  mode  or  time  of  payment  or  amount  to 
be  paid  Ihey  saw  fit,  subject  to  his  approval, 
wlUiout  suit.  The  law  could  only  enforce 
the  Hens  upon  the  property  of  Samuels  by  a 
foreclosure.  All  the  parties  In  Interest  were 
at  liberty  to  obtain  the  sum  for  which  the 
property  was  liable  by  any  other  lawful 
method  by  whldi  they  could  contract. 

It  Is  said  that  Samuels  occupied  the  por- 
tion of  a  garnishee  towards  the  creditors,  by 
reason  of  his  Indebtedness  to  the  contractor. 
Grant  the  position,  and  what  follows?  Oan 
It  be  doubted  that  the  creditor  and  debtor 
may  release  the  garnishee.  If  they  see  fit,  or 
proylde  by  agreement  when,  wh«e,  and  to 
whom  he  shall  pay  the  debt  covered  by 
the  process  of  garnishment?  We  think  not. 
It  Is  true,  aa  claimed  by  respondent,  that 
Samuels  did  not  seek  any  compromise  or 
composition  of  the  claims  for  which  his 
property  was  liable.  So  far  aa  appears,  he 
was  at  all  tlmee  willing  to  pay  all  that  he 
owed  to  the  contractor.  In  the  mode  provided 
by  law.  It  was  not  for  his  benefit  that  the 
agreement  was  made,  but  for  that  of  tlie 
creditors  of  the  contractor.  It  was  In  part 
for  the  benefit  of  the  plaintiff  here,  who 
signed  the  agreement  with  the  contractor, 
and  all  of  the  creditors,  except  a  single 
lirm.  which  afterwards  accepted  Its  terms. 
All  parties  have  abided  by  the  contract 
except  the  plaintitF,  who  now  seeka  to  be 
rewarded  as  a  result  of  his  violation  of  It 
There  was  soffldent  consideration  for  the 
agreement.  In  such  cases  the  contract  of 
each  creditor  is  a  sufficient  consideration 
for  the  contract  of  all  the  others.  When 
they  mutually  agreed  to  forego  their  right 
to  pursue  the  usual  method  of  enforcing 
their  demands  in  consideration  of  being 
paid  at  a  given  time,  the  engagement  of 
each  was  a  sufficient  consideration  for  the 
engagement  of  the  oth^s  to  do  the  same. 
In  this  respect,  It  is,  in  principle,  not  dis- 
tinguishable from  a  composition  agreement. 
Plerson  v.  McCahill,  21  Cal.  129.  Again, 
the  acceptance  of  the  a^eement  by  Sam- 
uels, and  payment  by  him,  was  a  sufficient 
consideration  for  the  agreement 

It  is  claimed  that  the  contract  Is  Incomplete 
by  reason  of  the  blanks  left  therein  relative 
to  the  pro  rata  to  be  paid  the  lien  claimants. 
The  agreement  was  in  substance,  that  "we,  the 
undersigned,  hereby  agree  that  If  Samuels 
will  on  or  before  July  1,  1891,  pay  the  money 
still  due,  eta,  as  follows:  First  all  the 
claims  for  labor,  amounting  to  $310.50  In  full, 
the  remainder  among  all  the  otho'  lien  claim- 
ants, in  proportion  which  each  bears  to  the 
whole  amount  of  such  other  lien  claims  filed," 
etc.,— "we  will  assign  our  claims  to  him,  and 
will,  if  any  one  or  more  claimants  shall  re- 
fuse to  accept  his  proportion,  prove  our 
claims  valid  or  return  the  money  paid  to  us. 
Van  Dervort  agrees  to  the  above,  and  to 


waive  his"  right  to  lions  for  money  so  paid." 
This  Is  signed  by  the  creditors,  with  the 
amount  of  their  liens  aflbed.  The  rale  enmi- 
clated  by  Parsons  In  his  work  on  CJontracts. 
(volume  2,  p.  693,)  In  reference  to  blanks 
in  agreements.  Is  as  follows:  "Thus,  If  a 
blank  be  left  In  an  Instrument,  or  a  trwd  or 
phrase  of  lmiK>rtance  omitted  by  mistake, 
the  omission  may  be  supplied,  if  the  Instru- 
ment contains  the  means  of  supplying  it  with 
certainty."  In  the  present  case,  the  contract 
affords  the  means  tor  supplying  the  blanks 
in  the  agreement  It  was  the  money  due 
from  Samuels  that  was  to  be  divided,  and  it 
was  to  the  demands  due  the  creditors  of  Van 
Dervort  that  It  was  to  be  applied  ratably. 
Those  demands  were  all  of  record,  and  the 
proofs  Introduced  without  objection  showed 
that  the  parties  had  a  complete  list  of  them 
at  the  meeting  when  the  agreement  was  de- 
cided upon.  The  amount  due  from  Samu^ 
was  also  well  known  at  the  meeting,  except 
that  Van  Dervort  thought  there  was  some- 
thing in  addition  for  extra  work.  The  con- 
tract afforded  a  criterion  by  which  to  ascer- 
tain the  amount  due,  and  Its  disposition. 
Had  the  agreement  been  simply  to  divide  the 
sum  due  from  Samuels  to  Van  Dervort  on  ac- 
count of,  etc.,  among  the  llenholders  on  the 
property,  without  other  or  more  accurate 
specification,  it  would  have  been  ascertain- 
able and  valid.  A  agrees  to  sell  to  B.  all  the 
com  on  ship  C,  at  a  specified  price  per  bushel. 
The  quantity  Is  not  known,  but  is  ascertain- 
able. "As  to  the  parties  <«:  the  subject-mat- 
ter of  a  contract  extrinsic  evidence  may  and 
must  be  received  and  used  to  make  them' 
certain,  if  necessary  for  that  purpose."  2 
Pars.  Cont  p.  680.  The  essential  thing,  un- 
der the  contract  to  be  done,  was  to  pay  In 
full  certain  liens  for  labor,  and  then  to  dis- 
tribute the  residue  of  the  money  "among  all 
the  other  lien  claimants."  It  was  to  be  thus 
distributed,  irrespective  of  the  pro  rata,  and 
Irrespective  of  the  validity  of  the  liens.  In 
other  words,  the  contracting  parties  assumed 
that  all  the  lien  claimants  had  valid  liens. 
Else,  why  was  Samuels  authorized  to  dis- 
tribute the  balance  of  the  fimd  "among  all 
the  other  lien  claimants?" 

Respondent  contends,  further,  that  the 
agreement  was  to  be  obligatory  only  upon 
those  who  accepted  the  pro  rata,  and  that 
as  to  any  of  those  signing  and  refusing  to 
accept  special  provision  was  made.  We  do 
not  80  construe  the  contract  Those  who 
signed  the  agreement  were  bound  by  it  but 
it  appeared  that  one  or  more  refused  to  exe- 
cute It  Hence  the  necessity  for  providing 
a  method  by  which  they  should  be  prevented 
from  obtaining  a  larger  share  of  the  fund 
than  those  who  became  bound  by  the  con- 
tract To  suppose  that  the  parties  who  sign- 
ed the  contract  did  so  with  the  view  that 
they  were  not  to  be  bound  by  It  if  Samuels 
consented  to  pay  them  the  money  under  It 
is  to  assume  that  they  lack  intelligence,  or 
that  they  were  seeking  to  practice  a  fraud 
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apon  Samuels,  neitber  of  wblch  we  are  will- 
ing to  assume.  The  court  bdow  found  tliat 
defendant  Samuels  bad  not  paid  any  part  of 
the  sum  In  bis  hands,  except  the  amount  paid 
on  tbe  labor  liens,  tbe  payment  of  which  was 
admitted.  This  finding  is  in  the  face  of  tbe 
evidence^  wliicb  is  to  tbe  effect  that  Samuels 
accepted  the  agreement,  and  iHromised  to  pay 
It;  (that  Bibb  advanced  the  money  on  tbe 
agreement,  and  paid  it  oat  to  tbe  llentaolders; 
and  tliat  Samu^  repaid  it  to  him.  mere 
is  no  conflict  In  tbe  evidence  on  this  point, 
and  tbe  finding  is  in  direct  conflict  with  tbe 
«Tidence.  Tbe  evidence  shows,  beyond  oon- 
troTOsy,  (1)  that  plaintiff  signed  tbe  agree- 
ment; (2)  tltat  prior  to  July  1,  1891,  defend- 
ant, pursuant  to  said  agreement,  imld  the  en- 
tire funds  in  his  bands  owing  to  the  con- 
tractw.  Van  Dervort,  except  tbe  sum  of  $720, 
wliich  was  tbe  proportion  of  said  fund  to 
-which  plaintiff  was  entitled;  (3)  that  said 
amount  was  tendered  to  plaintiff  prior  to 
July  1,  1891,  and  was  deposited  In  the  court 
below  for  plaintiff  by  the  defendant,  upon 
filing  by  him  of  his  answer  in  this  cause. 
AH  these  things  did  not  amount  to  an  accord 
between  the  parties,  but  did  constltnte  a 
valid  and  binding  agreement,  which  author- 
ized defendant  to  disburse  tbe  fund  in  band, 
as  has  been  done  as  to  ail  the  other  claimants; 
and  to  permit  the  plaintiff  to  repudiate  such 
executed  agreement  as  to  ail  the  other  parties, 
and  recover  from  d^endant  tbe  entire  sum 
due  him  from  Van  Dervort,  would  be  to  per- 
mit lilm  to  take  advantage  of  his  own  wrong. 
and  equivalent  to  offering  a  premium  for 
wrtmsdolng.  The  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  tbe 
court  below  directed  to  enter  a  judgment 
in  Cavor  of  plaintiff  for  $720,  tbe  amount  In 
court,  but  witboat  costs,  and  with  costs  of 
tbe  court  below  in  favor  of  defendant,  the 
appellant  Mrttn,  and  that  appellant  have  and 
reoover  his  costs  ou  this  appeal 

We  concur:    HATNBS,  0.;  VANCLIEP,  O. 

PER  CT7R1AM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der  appealed  from  are  reversed,  and  the 
court  below  directed  to  enter  a  judgment  in 
favor  of  plaintiff  for  $720,  tbe  amount  in 
court,  bat  wIttaoDt  costs,  and  with  costs  of 
the  court  below  in  favor  of  defendant,  the 
appellant  herein,  and  that  appellant  have 
and  recover  his  costs  on  this  appeal. 


RITOHEIT  V.  McMICHABIi.     (No.  19,231.) 
<Sapreme  Court  of  California.     Dec.  26,  1893.) 

DsoBTT  —  Whkw  Action  Lies  —  Pkisoh'ai,  and 
Aabtf— RiSHTS  AND  LiABiLrms  Intbr  Sbse. 
1.  Plaintlit  aathorised  defendant  to  buy  for 
him  land  from  one  B.  for  $2,750,  agreeins  to 
pay  one-tliinl  cash,  one-third  in  six  months,  and 
the  balance  in  a  jrear.  Thereafter  defendant 
rqtresented  that  B.  would  not  sell  except  for 
one-half  cash  and  the  balance  in  a  year;   that 


he  had  taken  a  deed  to  himself  on  those  terms, 
and  woald  convey  to  plaintiff  on  the  terms 
agreed  on  between  them.  He  then  forwarded 
a  contract  of  sale  to  plaintiff,  and  drew  on  him 
for  $916.06.  Plaintiff  executed  the  contract, 
and  paid  the  draft.  Def«idant's  representatioo 
as  to  faia  purchase  of  ^e  land  from  B.  was 
false,  B.  having  ajcreed  to  sell  it  to  another  for 
$1,37S.  BeUt,  that  plaintiff  could  recover  the 
amonnt  paid  on  the  draft. 

2.  In  such  case  the  relation  of  principal 
and  agent  existed  between  plaintiff  and  defend- 
ant, and  the  latter  was  accountable  for  the 
money  paid  him  by  idalntiS  to  carry  oat  the 
purposes  of  the  agency. 

Department  1.  Appeal  from  superior  court 
of  liOS  Angeles  county;  William  P.  Wade, 
Judge. 

Action  by  J.  T.  RItchey  against  J.  O.  Mc- 
Micbael  for  moneys  of  plaintiff  fraudulently 
converted  by  defendant  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Anderson  &  Anderson,  for  appellant  lA- 
cey  &  Trask  and  D.  K.  Traslc,  for  respondent 


HARRISON,  J.  In  April,  1888,  one  Budl 
was  the  owner  of  an  interest  in  certain  lands 
In  Los  Angeles  county,  and  the  defendant 
was  tbe  owner  of  a  similar  Interest  tbweln. 
The  defendant  was  a  resident  of  CallfMnla, 
but  was  at  that  time  in  Lioulsvllle,  Ky., 
where  be  had  formerly  resided,  and  where 
the  plaintiff  was  then  residing.  He  had 
known  the  plaintiff,  and  had  been  on  friend- 
ly terms  with  him,  for  many  years,  and 
while  there  represented  to  him  and  one  Cur- 
tice that  Buell  would  sell  lils  Interest  in  the 
lands  for  $2,750,  end  urged  them  to  purchase 
this  interest,  representing  that  it  was  of 
much  greater  value,  and  offered  to  make  tbe 
purchase  for  them  at  tbe  lowest  price  for 
which  be  oould  Induce  Buell  to  sell  it  Nei- 
ther tbe  plaintiff  nor  Curtice  had  ever  seen 
the  lands,  nor  had  they  any  knowledge  of 
their  value,  or  of  the  price  at  which  Buell 
would  sell  his  interest,  but,  relying  upon  tbe 
representations  of  the  defendant,  authorised 
him  to  make  the  purchase  for  them  from 
Baell  00  terms  of  one-third  cash,  one-third 
In  6  months,  and  one-third  in  12  months, 
thereafter.  The  defendant  returned  to  Cali- 
fornia, and  on  the  9th  of  May  wrote  to  the 
plaintiff  to  the  effect  that  he  had  effected  tbe 
purchase,  but  that  Buell  would  not  accept 
the  terms  proposed,  but  insisted  on  having 
half  cash,  and  half  In  12  months;  and  there- 
fore be  had  bad  the  contract  from  Buell 
made  directly  to  himself  upon  these  terms, 
but  that  the  plaintiff  and  Curtice  might  have 
tbe  benefit  of  the  terms  upon  which  they 
had  agreed  to  make  tbe  purchase.  Inclosed 
with  the  letter  he  sent  a  contract  in  duplicate 
to  bo  executed  by  the  plaintiff  and  Curtice, 
one  of  which  tbey  were  to  retain,  and  the 
other  to  return  to  him,  by  which  he  agreed 
to  sell,  and  they  to  purchaise  from  him,  these 
lands  for  $2,750,  payable  one- third  cash,  one- 
third  In  6  months,  and  one-third  In  12  months, 
the  deferred  payments  to  be  evidenced  by 
their   promissory  notes;    and   at  the   same 
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time  made  a  draft  upon  them  for  $91C.66. 
The  draft  was  paid  by  them  upon  Its  presen- 
tation, but  neither  the  contract  nor  the  notes 
were  executed  or  returned  to  him.  When 
the  second  payment  was  about  to  mature, 
the  plaintiff  telegraphed  the  defendant  to 
make  his  draft  for  both  deferred  payments 
with  a  deed  attached,  and  they  -would  bo 
paid.  To  this  request  the  defendant  paid  no 
attention,  and  does  not  appear  to  have  made 
any  subsequent  attempt  to  collect  the  money. 
Subsequent  investigation  having  satisfied 
the  plaintiff  that  the  defendant  had  defraud- 
ed them  in  the  transaction,  be  brought  this 
action  to  recover  the  amount  of  money  paid 
on  the  draft,,  setting  forth  in  his  complaint 
the  facta  constituting  the  fraud,  and  that 
Curtice  had  assigned  to  him  his  interest  in 
the  money.  The  court  finds  that  the  repre- 
sentations of  the  defendant  to  the  plaintiff 
in  his  letter  of  May  Oth  were  false  and  un- 
true; that  at  the  time  he  was  In  Kentucky, 
urging  the  purchase  of  Buell's  interest  for 
$2,750,  Buell  bad  authorized  him  to  sell  that 
interest  for  $1,650;  that  Buell  did  not  refuse 
to  sell  the  property  upon  the  terms  proposed 
by  the  plaintiff  and  Curtice,  and  that  the  de- 
fendant had  never  made  such  offer  on  their 
behalf  to  Buell;  that  defendant  did  not  give 
Buell  half  of  the  purchase  price  in  cash,  and 
had  not  taken  the  property  in  his  own  name, 
or  given  Buell  any  cash;  that,  on  the  con- 
trary, Buell  did  agree  to  sell  his  interest  to  a 
Mrs.  Canine  for  $1,375,  in  terms  of  one-third 
cash,  one-third  ill  6  months,  and  one-third  in 
12  months.  The  agreement  for  this  sale  was 
dated  Mi^  9,  1888,  but  the  cash  payment 
thereon— $458.33— was  not  made  until  July 
24th.  The  defendant  offered  in  evidence  a 
deed  from  Mrs.  Canine  for  this  interest,  pur- 
porting to  have  been  made  by  her  on  May 
9th,  but  which  was  acknowledged  on  the 
15th  of  September,  in  the  state  of  Kentucky. 
It  does  not  appear  that  Mrs.  Canine  ever  be- 
came the  owner  of  the  land,  or  that  Buell 
ever  made  any  conveyance  of  the  land  to  any 
one.  The  court  found  that  the  defendant 
procured  the  $916.66  to  be  paid  to  him  upon 
his  draft  by  means  of  false  and  fraudulent 
representations,  and  that  he  had  been  guilty 
of  fraud  and  deceit  In  the  transaction,  and 
rendered  Judgment  in  favor  of  the  plaintiff. 

The  rule  is  so  familiar  as  to  be  trite  that 
the  obligation  of  an  agent  to  his  principal 
demands  of  him  the  strictest  integrity  and 
the  most  faithful  service.  He  is  not  per- 
mitted to  acquire  any  adverse  interest  in 
the  subject-matter  of  the  agency,  and  is  ac- 
countable to  his  principal  for  any  gains  that 
he  may  have  made  in  violation  of  those  ob- 
ligations. So  long  as  he  retains  his  position 
of  agent  be  la  accountable  to  bis  principal 
for  all  property  which  be  may  have  received 
from  him  with  which  to  carry  out  the  pur- 
pose of  bis  agency,  and  for  the  faithful  dis- 
position of  his  property  in  accordance  with 
the  principal's  directions.  The  defendant 
herein  must  be  regarded  as  the  agent  of  the 


plaintiff  in  all  his  transactions  respecting  the 
purchase  of  the  lands  in  question.  He  bad 
undertaken  to  effect  the  transfer  of  Buell's 
interest  in  the  lands  to  the  plaintiff  and  Cur- 
tice as  their  agent,  and  while  that  relation 
existed  between  them  be  was  not  at  liberty 
to  acquire  any  interest  In  the  lands  adverse 
to  them.  Bven  if  it  had  been  established 
at  the  trial  that  he  had  made  a  contract  in 
bis  own  name  for  the  purchase  from  Buell  of 
this  Interest,  his  relation  to  the  plaintiff  and 
Curtice  would  have  made  him  a  trustee  of 
that  interest  for  their  b^iefit  In  the  first 
letter  which  he  wrote  to  the  plaintiff  upon 
his  return  to  California,  in  which  he  sent 
the  notes  and  contracts  for  execution,  he 
says:  "Buell  would  not  take  cme-thlrd  cash, 
one-third  six  months,  one-third  twelve 
months,  but  insisted  upon  one-half  cash;  so 
I  had  him  to  contract  to  me  one-taaU  cash, 
one-half  twelve  months,  and  make  the 
terms  to  suit  you  all.  The  difference  is 
small,  and  I  gave  It  to  him  so  as  to  fix  you 
all  up."  And  again:  "I  have  taken  the 
property  in  my  own  name,  and  consented 
to  your  terms,  and  I  pay  Bu^  one-half  cash, 
one-half  twelve  months."  And  on  the  next 
day  he  tdegraphed  from  California  to  the 
plaintiff:  "Papers  gone  forward,  and  draft 
for  ono-third  of  the  amount."  The  scheme 
which  the  defendant  fraudulently  devised 
for  the  transfer  to  Mrs.  Canine  of  the  right 
to  purchase  Buell's  interest,  and  her  assign- 
ment of  this  right  to  himself,  did  not  divest 
him  of  his  obligation  to  ^dellty  towards  the 
plaintiff,  or  give  to  him  any  rights  In  the 
property  which  he  could  assert  as  against 
the  plaintiff  and  Curtice.  The  money  which 
the  plaintiff  and  Ciu-tice  paid  upon  the  de- 
fendant's draft  was  not  for  the  purpose  of 
discharging  any  obligation  on  their  part  to 
the  defendant,  or  in  pursuance  of  any  trans- 
action between  them  and  the  d^endant  as 
separate  contracting  parties,  but  it  was  mere- 
ly placing  that  amount  of  money  In  his  hands 
as  theb:  agent  for  the  purpose  of  carrying 
out  the  object  of  the  agency;  and  as  soou 
as  they  learned  that  their  agent  had  not  ap- 
plied this  money  as  they  had  directed,  but 
had  proved  faithless  to  his  trust,  they  had 
the  right  to  demand  its  return.  Whether  the 
money  was  paid  upon  tbe  draft  of  the  de- 
fendant, or  bad  been  personally  placed  in 
his  bands,  or  forwarded  to  him,  is  immate- 
rial. In  either  case  it  was  at  all  times  the 
money  of  the  plaintiff  and  Curtice,  given  to 
the  defendant  for  a  special  purpose. 

The  proposition  of  the  appellant  that  the 
plaintiff  cannot  recover  tbe  amount  of  the 
draft  without  tendering  to  the  defendant  an 
assignment  or  reconveyance  of  any  interest 
he  may  have  In  the  lands,  cannot  be  main- 
tained. Tbe  relation  of  vendor  and  vendee 
never  existed  betwe«i  them,  nor  was  there 
ever  any  contract  between  them  which  re- 
quired a  rescission.  The  defend.int  could 
not,  as  we  have  seen,  so  long  as  he  held  the 
relation  of  agent  to  the  plaintiff  for  tbe  pur- 
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chase  of  those  lands  from  Buell,  acquire  anj' 
Interest  therein  which  he  could  hold  bm 
against  his  principals,  or  of  which  he  could 
become  the  reuddr.  Equally  untenable  is 
the  proposition  that,  inasmuch  as  the  defend- 
ant was  himself  the  owner  of  an  interest  In 
the  lands  equal  to  that  of  Buell,  the  con- 
tract between  himself  and  the  plaintiff  is 
valid,  and  that  the  plaintiff  cannot  recovo: 
the 'money  sued  for  until  the  defendant  has 
made  default  upon  this  contract  The  plain- 
tiff never  had  any  negotiations  with  the  de- 
fendant for  the  purchase  from  him  of  his 
interest  In  the  lands,  and  the  defendant  could 
not  become  the  vendor  of  this  interest  with- 
out the  assent  of  the  plaintiff  to  purchase  It. 
Even  if  be  had  intended  to  assume  the  rela- 
tion of  a  vendor  of  his  own  Interest,  the 
agreement  sent  by  him  to  the  plaintiff  can 
only  be  regarded  as  a  proposition  or  offer 
from  him,  and  would  not  be  binding  upon 
the  plaintiff  untU  his  acceptance;  and  it  Is 
not  Claimed  that  the  plaintiff  ever  executed 
the  agreement,  or  manifested  to  the  def^id- 
ant  any  acceptance  of  the  proposition.  The 
money  which  he  paid  upon  the  d^endant's 
draft  was  not  upon  any  agreement  to  pur- 
chase the  defendant's  interest,  but  was  for 
the  purpose  of  making  a  payment  for  the 
Buell  interest  If  the  defendant  made  a 
fraudulent  use  of  this  money,  the  plahitiff 
could  at  any  time  at  his  discretion  repudiate 
his  action  and  sue  for  the  money.  The  Judg- 
m^tt  and  order  are  affirmed. 


We    concur: 
SON.  J. 


GAROUTTB,    J.;   PAT^R- 


LOS  ANGELBS  COUNTY  t.  LANKERSHIM. 
(No.  10,236.)' 

(Snpreme  Court  of  California.     Dee.  26,  1888.) 

CoouTT  Trbascrkr— Patmbnt  of  Praudulest 
Wahhant. 

1.  A  county  treasurer  is  required  (County 
Government  Act,  §  TO)  to  disburse  only  on  au- 
ditor's warrants  issued  on  orders  of  the  board 
of  BuperviBors  or  superior  court,  ''or  as  other- 
wise provided  by  law"  to  pay  (section  73)  war- 
rants presented,  but  not  nntil  he  has  received 
from  the  cleric  of  the  supervisors  the  certified 
list  of  orders  made,  and  (section  80)  to  settle 
his  accounts  each  month,  and  deposit  all  war- 
rants redeemed,  talcing  the  auditor's  receipt 
therefor.  Pol.  Ciode,  i  1543,  bases  school-fund 
warrants  on  requisitions  of  the  superintendent 
on  orders  of  the  school  trustees  or  board  of 
fducation,  and  does  not  provide  for  furnishing 
the  treasurer  with  any  list  or  notice  of  them. 
In  an  action  on  a  treasurer's  bond  for  the 
amount  paid  on  a  school  warrant,  brought  three 
.Tears  after  the  payment,  defendant  produced 
the  aoditor's  receipt  for  said  warrant.  The 
court  found  that  the  treasurer  paid  the  sum 
to  some  person  unknown  on  what  purported  to 
be  an  auditor's  warrant,  payable  toD.,  of  whose 
existence  no  evidence  could  be  given,  nor  could 
the  warrant  be  found;  that  no  requisition  there- 
for was  made  by  the  superintendent  on  the  au- 
ditor, nor  order  made  by  any  board  of  trustees 
or  of  education,  and  said  purported  warrant 
was  fraudulent  Hefd  instifficient  to  sustain 
judgment  on  the  bond,  since.  In  view  of  the 

'  Rehearing  denied.    See  35  Pac.  5S& 


presumption  in  favor  of  official  acts,  the  treas- 
urer should  have  been  clearly  charged  with  no- 
tice of  the  fraud. 

2.  A  finding  that  the  payments  were  made 
by  the  treasurer  wrongfully,  and  without  right 
or  authority,  and  in  violation  of  his  duty,  is  a 
mere  conclusion  of  law,  or,  if  of  fact,  then  too 
general. 

3.  A  surety  on  an  official  bond  Is  not  dis- 
charged by  the  obligee's  failure  to  present  its 
claim  to  the  deceased  officer's  executor  in  due 
time. 

4.  Additional  findings  of  fact  cannot  be 
made  after  entry  of  final  judgment 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  the  county  of  Los  Angeles  against 
.Tames  B.  Lankersbim  on  the  official  bond 
of  J.  W.  Broaded,  deceased.  Judgment  for 
plaintiff.    Defendant  appeala.    Reversed. 

Graves,  O'Melreny  &  Sbankland  and  S. 
M.  White,  for  appellant  H.  O.  DUlon,  DIst 
Atty.,  and  Houghton,  SUent  &  C!ampb^  for 
respondent 

VANCLIEP,  C.  The  defendant  was  one 
of  the  sureties  on  the  official  bond  of  J.  W. 
Broaded,  treasurer  of  plaintiff,  for  the  term 
of  two  years  commencing  on  the  first  Mon- 
day of  January,  1887;  and  this  action  is  upon 
that  bond,  to  recover  $7,910.80  for  alleged 
delinquencies  of  the  treasurer  during  that 
term.  Broaded  died  November  29,  1889,  and 
this  action  was  commenced  May  6,  1880. 
The  cause  was  tried  by  the  court,  and  judg- 
ment rendered  for  plaintiff  for  the  sum  of 
$7,371.fl0.  The  defendant  has  appealed  from 
the  Judgment,  and  also  from  an  order  deny- 
ing his  motion  for  a  new  trial.  The  judgment 
Includes  the  sum  of  $3,840  alleged  to  have 
been  paid  out  of  the  school  fund  by  the 
treasurer  In  June,  1888,  to  some  person  un- 
known to  plaintiff,  upon  an  auditor's  war- 
rant not  based  upon  any  order  of  the  board 
of  supervisors,  nor  upon  any  order  of  the 
superior  court,  nor  upon  any  authority  oth- 
erwise provided  by  law,  with  Interest  there- 
on from  June  30,  1888,  until  the  date  of  the 
judgment  The  residue  of  the  judgment  is 
conceded  to  be  right  so  that  the  only  points 
made  by  appellant  relate  to  the  question, 
whether  or  not  the  treasurer  Justifiably  paid 
out  of  the  school  fund  said  sum  of  $3,840. 

As  to  this  payment  from  the  school  fund, 
the  court  originally  found  as  follows:  "(5) 
That  In  the  month  of  June,  1888,  said  treas- 
urer also  paid  out  of  the  general  school  fund 
of  said  county  the  sum  of  $3,840  to  some  per- 
son unknown;  that  said  payment  was  made 
upon  what  purported  to  be  a  county  audi- 
tor's warrant  made  payable  to  ode  C.  H. 
Ddevan,  of  whose  existence  no  evidence 
was  given,  and  which  warrant  cannot  be 
fotmd;  that  no  requisition  of  said  last-named 
money  was  ever  made  by  the  county  super- 
intendent of  public  Bcho<^  upon  the  county 
auditor  of  said  county;  nor  was  any  order 
ther^or  made  by  any  board  of  trustees  nor 
by  any  board  of  education  in  w  of  said 
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county,  and  said  purported  warrant  was 
fraudulent,  and  wholly  without  right,  and 
was  not  based  upon  any  claim  against  the 
school  fund  of  said  county."  The  original 
findings.  Including  the  above,  were  filed  July 
28,  1892,  and  the  judgment,  signed  by  the 
Judge,  was  filed  and  docketed  on  the  same 
day,  and  entered  on  the  next  day,— July  29tb. 
On  August  3,  1892,  the  judge  filed  the  fol- 
lowing additional  finding:  "The  court  makes 
the  following  additional  finding  herein,  the 
facts  haying  been  established  on  the  trial 
of  this  action,  to  wit:  The  paper  referred  to 
In  finding  5,  as  said  finding  5  appears  in  the 
findings  already  filed  in  this  cause,  and 
which  It  Is  therein  stated  piu-ported  to  be  a 
county  auditor's  warrant,  was  regular  ou 
Its  face,  was  executed  by  the  auditor  or 
deputy  auditor  of  said  coimty,  and  the 
amount  named  therein,  and  for  which  said 
warrant  purported  to  be  drawn,  was  $3,840. 
W.  H.  Clark,  Judge  of  said  Court.  [In- 
dorsed] Filed  Aug.  8,  1892."  Counsel  for 
appellant  contend  that  upon  finding  5,  and 
the  above  additional  finding,  the  judgment 
should  have  been  for  defendant,  as  to  the 
sum  of  $3,840  paid  from  the  school  fond. 
But  respondent  ccmtends— First,  that  the  ad- 
'ditional  finding  is  immaterial;  and,  second, 
that  if  it  is  material  it  cannot  be  deemed  a 
finding  in  the  case,  because  made  after  tbe 
entry  of  the  Judgment,  and  without  notice 
to  respondent 

Assuming,  without  deciding,  that  the  ad- 
Hlltional  finding  Is  equivalent  to  a  finding 
that  the  warrant  was  genuine  and  contained 
in  propo:  form,  substantially,  all  things 
which  tbe  law  requires  in  a  warrant  on  tbe 
school  fund,  I  think  the  additional  filnding 
is  material,  unless  the  treasiu-er  had  actual 
or  constructlTe  notice  that  the  warrant  was 
not  based  upon  a  lawful  requisition  of  the 
county  superintendent  of  schools.  The  law 
has  provided  the  treasurer  with  a  check 
upon  the  auditor  in  all  cases  where  war- 
rants are  drawn  for  claims  allowed  by  the 
board  of  supervisors.  Section  20  of  the 
county  government  act  requires  the  clerk  of 
that  board.  Immediately  after  the  adjourn- 
ment of  each  meeting,  to  prepare  and  cer- 
tify duplicate  lists  "of  all  claims  allowed 
and  orders  made  for  the  payment  of  money," 
etc.,  to  be  countersigned  by  the  chairman  of 
the  board,  one  of  which  lists  must  be  deliv- 
ered to  and  left  with  the  treasurer,  who 
is  forbidden  to  pay  any  warrant  for  a 
-a  claim  allowed  by  the  board  unless  the 
claim  or  order  upon  which  the  warrant  Is 
tMised  appears  on  such  list  Warrants  upon 
the  schbol  fund,  however,  are  not  based 
iqton  orders  of  the  board  of  supervisors, 
t>ut  upon  requisitions  of  the  suporintendent 
of  schools,  which  requisitions  are  based 
upon  orders  of  the  school  trustees  or  board 
of  education.  PoL  Code,  §  1543.  But  the 
treasurer  is  not  furnished  with  any  list  of 
the  requisitions  of  the  school  superintend- 
-•nt,  nor  of  the  orders  of  the  school  trustees 


or  board  of  education.  Nor  is  there  any,  prtv 
vision  of  law  requiring  notice  to  the  treas- 
urer of  the  orders  or  requisitions  upon  which 
warrants  upon  the  school  fund  are  based. 
Section  70  of  the  county  government  act 
provides  that  the  county  treasurer  must  "dis- 
burse the  county  moneys  only  on  county 
warrants  issued  by  the  county  auditor,  based 
on  orders  of  the  board  of  supervisors,  or 
upon  order  of  the  supericH:  court,  or  as  other- 
wise provided  by  law."  Section  73  of  the 
same  act  provides:  "When  a  warrant  is 
presented  for  payment,  if  there  is  money  in 
the  treasiU7  for  that  purpose,  be  must  pay 
the  same,  and  write  on  the  face  thereof 
'Paid,'  the  date  of  payment  and  sign  bis 
name  thereto,  provided,  however,  that  the 
treasurer  shall  not  receive,  or  pay,  or  indorse, 
any  warrant  until  he  shall  have  received 
from  the  clerk  of  the  board  of  supervisors 
the  certified  list  mentioned  in  subdivision 
four  of  section  twenty  of  this  act  and  not 
then  tmless  the  claim  or  order  upon  which 
said  warrant  is  based  appears  upon  such 
list"  It  is  obvious  that  the  proviso  in  this 
section  was  intended  to  apply  only  to  war- 
rants based  on  orders  of  the  board  of  super- 
visors, since  the  daim  or  requisition  upon 
which  a  warrant  on  the  school  fund  is  based 
could  not  appear  upon  any  list  of  daims 
allowed  by  the  board  of  supervisors.  There- 
fore, when  this  section  is  to  be  applied  to 
warrants  on  tbe  school  ftmd,  tbe  proviso 
should  be  omitted.  Thus  read,  the  section 
absolutely  commands  the  treasurer  to  pay 
a  genuine  auditor's  warrant  on  the  school 
fund.  If  there  "is  money  in  the  treasury 
for  that  purpose."  And  this  is  perfectly  con- 
sistent with  subdivision  6  of  section  70, 
above  quoted,  which  restricts  the  disburse- 
ment of  county  moneys  to  the  payment  of 
warrants  "based  on  orders  of  the  board  of 
supervisors,  or  upon  order  of  •  superior 
court,  or  at  oiherwi**  provided  ip  teio. " 
Section  73,  omitting  the  proviso.  Is  a  provi- 
sion of  law  for  the  payment  of  warrants 
on  the  school  fund,  otherwise  than  on  the 
condition  that  they  are  based  on  orders  of 
the  board  of  supervisors  or  superior  courts; 
and  fully  answers  the  intention  and  puriraee 
of  the  last  clause  of  subdivision  6  of  sec- 
tion 70,  above  italicized.  It  must  have  been 
Intended  by  the  legislature  that  a  genuine 
auditor's  warrant  upon  the  school  fund,  in 
regular  and  legal  form,  should  jtistify  the 
treasurer  In  paying  it,  unless  the  treasurer 
has  notice  that  it  was  not  based  upon  a 
lawful  demand,  or  has  notice  of  facts 
sufficient  to  put  an  ordinarily  pmdent 
treasurer  upon  inquiry,  which,  tf  diligently 
prosecuted,  would  lead  to  a  discoveiy  of  tbe 
illegality  of  the  daim  upon  which  the  war- 
rant was  founded;  otherwise,  the  legislature 
would  have  provided  for  him  a  check  upon 
the  auditor,  and  all  others  for  whose  delin- 
quencies he  Is  to  be  held  responsible,  of  the 
same  kind  as  that  provided  In  cases  of  wB^ 
rants  based  on  claims  allowed  by  the  board 
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of  Bnperrlsors,  In  which  cases  the  treasurer 
may  properly  and  without  hardship  be  held 
severaUy  liable  with  the  auditor,  if  the  war- 
rant is  not  founded  upon  an  apparently  law- 
ful order  of  the  board.  But  suppose  the  or- 
der of  the  board  of  supervisors  is  only  ap- 
parently lawful,  but  really  fraudulent  and 
illegal.  Should  ^ther  the  auditor  or  treas- 
urer be  held  liable,  in  case  the  warrant  is 
drawn  and  paid?  If  not,  why  not?  I  thinly 
neither  should  be  held  liable,  for  the  reason 
that  neither  had  notice  of  the  fraud  or  Ille- 
gality, both  beingr  misled  by  the  apparently 
regular  and  lawful  order  of  the  board. 

Agfain,  suppose  the  warrant  on  the  school 
-fund  in  this  case  bad  been  based  on  an  ap- 
parently valid  requisition  of  the  superintend- 
ent of  schools,  but  that  such  requisition  was 
not  founded  upon  any  order  of  the  board 
of  school  trustees  or  board  of  education. 
Would  either  the  auditor  or  treasurer  be  lia- 
ble for  the  $3,810  paid  on  the  warrant?  If 
either  would  be  liable,  why  not  extend  the 
liability  a  step  further  back,  and  hold  them 
accountable  for  any  delinquency  or  fraud  of 
school  trustees  or  board  of  education,  of 
wbieb  they  had  no  notice?  When  a  genu- 
ine warrant  upon  the  school  fund,  in  legal 
form,  is  presented  for  payment,  to  what  ex- 
tent must  the  treasurer  review  the  action  of 
the  auditor,  supointendent  of  schools,  and 
txiard  of  school  trustees,  before  he  may  safely 
pay  it?  If  such  genuine  auditor's  warrant 
does  not  Justify  the  payment,  I  see  no  rea- 
json  why  the  addition  of  a  genuine  requlai- 
tlCMi  of  the  superintendent  of  schools,  based 
upon  no  order  of  school  trustees  or  board  of 
«ducatiou,  should  Justify  it,  since  the  treas- 
ure can  no  more  be  presumed  to  have  no- 
tice of  the  want  of  a  proper  requisition  of 
the  superintendent  upon  the  auditor  than 
of  the  want  of  a  proper  order  of  the  scliool 
trustees  or  board  of  education  upon  the  su- 
perintendent If  the  treasurer  is  to  be  made 
responsible  for  the  delinquencies  of  the  au- 
ditor, the  superintendent  of  schoc^s,  and  the 
.<!chooI  trustees,  he  should  be  supplied  with 
lists  of  all  requisitions  of  the  superintendent 
upon  the  auditor,  and  of  all  orders  of  school 
trustees  and  boards  of  education  upon  the 
superintendent;  and  even  then  fraudulent 
claims  might  be  allowed  by  school  trustees 
or  boards  of  education,  upon  which  genuine 
requisitions.  In  due  form,  might  be  made  by 
the  superintendent  upon  the  auditor. 

While  It  has  been  often  decided  that  treas- 
urers and  their  sureties  are  responsible  on 
their  ofBdal  bond  for  losses  of  public  mon- 
ey by  means  of  forgery,  theft,  and  robbery, 
(Mnrfree,  Off.  Bonds,  {  197,)  no  case  has 
heen  cited  by  counsel,  and  I  have  found 
none,  in  which  they  have  been  held  accounta- 
ble for  a  loss  resulting  from  payment  of  a 
genuine  auditor's  or  comptroller's  warrant  in 
due  form,'  without  notice,  actual  or  construct- 
ive, of  any  fraud  or  infirmity  in  the  claim 
upon  which  such  warrant  was  based;  and  it 
would   seem   that  to   hold  a   treasurer  ac- 


countable for  the  ftauds,  mistakes,  or  other 
delinquencies  of  the  auditor,  of  which  he  has 
no  notice,  would  be  to  hold  that  the  so-called 
auditor's  warrants  for  the  payment  of  mon- 
ey from  the  treasiuy  are  delusive  misnomers, 
since  they  warrant  nothing.  I  am  of  opin-' 
ion,  however,  that  the  additional  finding, 
though  material,  cannot  be  deemed  a  valid 
finding  in  the  case.  After  the  ent^y  of  final 
Judgment  the  court  had  no  power  to  change 
the  findings  of  fact  In  any  material  respect. 
Ihe  superior  court  has  power  to  set  aside 
Judgments  and  findings  upon  various  grounds, 
as  provided  in  the  Code  of  Civil  Procedure; 
but  there  is  no  provision  of  law  authorizing 
any  change  in  the  findings  of  fact  after  the 
entry  of  final  Judgment  thereon,  while  the 
Judgment  is  allowed  to  stand.  The  entry  of 
final  Judgment  terminates  the  Jurisdiction  of 
the  court  over  the  cause  and  the  parties,  ex- 
cept as  otherwise  expressly  provided  by  law. 
Hence,  it  is  wholly  Immaterial  whether  the 
additional  finding  in  this  case  was  made  up- 
on notice  to  plaintiff  or  not  The  court  bad 
no  more  power  to  make  It  upon  notice  than 
without  notice.  Whether,  and  to  what  ex- 
tent, findings  may  be  changed  by  consent 
and  agreement  of  the  parties,  is  not  here  In- 
Toived;  but,  however  this  may  be,  a  change 
of  findings  thus  made  would  be  the  act  of 
the  parties,  and  not  of  the  court  The  fol- 
lowing cases  bear  mwe  or  less  directly  upon 
the  question  as  to  the  power  of  the  court  to 
change  findings:  Condee  v.  Barton,  62  Gal. 
1;  Bate  v.  MiUer,  63  Cal.  233;  Wunderlln  v. 
Cadogan,  75  Cal.  618,  17  Pac.  713;  Smith  v. 
Taylor,  82  Cal.  544,  23  Pac.  217;  Brady  v. 
Burke,  90  Cal.  1,  27  Pac.  S2.  Yet  I  think  the 
original  findings,  filed  before  the  entry  of 
Judgment,  Insufficient  to  support  the  Judg- 
ment for  the  sum  paid  out  of  the  school  fund 
on  warrant  No.  1,712,  payable  to  Delevan. 
"There  is  always  a  presumption  of  law  that 
officers  perform  their  duty,  and,  whenever 
there  is  a  charge  made  of  official  default,  the 
burden  of  proof  is  upon  the  party  making  the 
allegation.  If,  in  an  action  on  an  official 
bond,  the  breach  laid  Is  the  failure  of  the 
officer  to  discharge  the  duties  of  his  <^ce, 
by  refusing  or  neglecting  to  account  for  and 
pay  over,  as  required  by  law,  money  which 
came  Into  his  hands,  it  Is  incumbent  upon 
the  plaintltr  to  prove  what  money  did  come 
to  his  hands,  what  amount  he  has  not  truly 
accounted  for,  and  in  what  respects  he  has 
failed  to  do  his  duty."  Murfree,  Off.  Bonds, 
S  593.  And  such  presumption  In  favor  of  the 
officer  inures  to  the  benefit  of  his  sureties. 
Id.  i  596.  In  the  face  of  this  presumption  of 
law,  the  original  finding.  No.  5,  utterly  fails 
to  show  that  the  treasurer  failed  to  perform 
his  duty  in  any  respect,  unless  he  was  re- 
sponsible for  the  delinquency  or  fraud  of  the 
auditor  in  drawing  the  warrant  without  a 
proper  requisition  therefor  from  the  superin- 
tendent of  schools,  of  which  fraud  or  delin- 
quency he  had  no  notice.  The  finding  that 
the   "warrant  was   fraudulent,   and   wholly 
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nrltbout  right,"  Is  not  a  finding  that  the 
treasurer  was  guilty  of  any  fraud  or  wrong; 
and,  from  the  finding  that  "said  payment 
was  made  upon  what  purported  to  be  a  coun- 
ty auditor's  warrant  made  payable  to  one  C. 
*H.  Delevan,  of  whose  existence  no  evidence 
was  given,  and  which  warrant  cannot  be 
found,"  the  presumption  must  be,  in  the  ab- 
sence of  any  finding  to  the  contrary,  that  the 
warrant  was  genuine,  and  complied  with  the 
law  in  form  and  substance;  in  other  words, 
that  it  was  what  It  "purported"  to  be.  Noth- 
ing against  the  treasurer  can  be  inferred 
from  the  fact  that  the  warrant  could  not  be 
found  at  the  time  of  the  triaL  The  trial  was 
three  years  after  the  warrant  had  been  paid, 
and  presumptively  deposited  with  the  audi- 
tor, as  required  by  section  80  of  the  county 
government  act  That  section  requires  the 
treasurer,  on  the  first  Monday  in  each  month, 
to  settle  his  accounts  relating  to  the  collec- 
tion and  disbursement  of  public  revenue,  and 
at  such  settlements  to  deposit  all  warrants 
redeemed  by  him,  and  take  the  auditor's  re- 
ceipt therefor.  Such  a  receipt  from  the  au- 
ditor of  all  county  warrants  paid  in  the 
month  of  June,  1888,  amounting  to  $188,162.- 
74,  including  the  sum  of  $3,840,  for  which 
the  warrant  in  question  was  drawn,  was  of- 
fered In  evidence  by  the  defendant.  But, 
even  if  this  receipt  had  not  been  produced, 
the  presumption  would  be  that  the  warrant, 
(which  "cannot  be  found,")  If  not  In  the  pos- 
session of  the  auditor,  who  was  the  legal 
custodian  thereof,  must  have  been  lost,  de- 
stroyed, or  otherwise  disposed  of  by  him. 

The  sixth  finding,  "that  all  of  said  pay- 
ments were  made  by  said  treasurer  wrong- 
fully, and  without  right  or  authority,  and  m 
violation  of  his  duty  as  such  treasurer,"  con- 
sists of  mere  conclusions  of  law;  and,  even 
if  It- could  be  regarded  as  a  statement  of 
facts,  It  is  too  general  and  indefinite. 

The  finding  "that  the  said  treasurer  did 
not,  during  his  said  term  of  office,  Iteep  any 
books  as  required  by  subdivision  3  of  section 
70  of  the  county  government  act,"  does  not 
state  any  particular  in  which  the  treasurer's 
books  were  deficient,  and  consequently  does 
not  show  that  any  deficiency  or  Irregularity 
in  his  boold^eeping  contributed  anything  to 
the  cause  or  causes  of  the  loss  of  the  money 
paid  on  the  warrant  to  Delevan. 

The  liability  of  the  defendant  on  the  bond 
of  Broaded  was  not  discharged  by  the  failure 
of  the  plaintiff  to  present  Its  claims  arising 
on  that  bond  to  the  executor  of  the  estate  of 
Broaded,  for  allowance,  within  the  period  of 
10  months  after  publication  of  notice  to  cred- 
itors, and  In  so  ruling  the  court  did  not  err. 

I  think  that  so  much  of  the  Judgment  as 
appears  to  be  based  upon  the  payment  by 
the  treasurer,  Broaded,  of  the  auditor's  war- 
rant on  the  school  fund  for  $3,840,  payable  to 
O.  H.  Delevan,  should  be  reversed,  and  a 
new  trial  granted  on  the  Issue  as  to  whether 
the  defendant  is  accountable  for  the  money 
paid  on  that  warrant,  but,  as  to  the  residue 


of  the  Judgment,  not  based  upon  the  paymrai 
of  that  warrant,  the  order  and  Judgment 
should  be  affirmed;  costs  Of  the  appeal  to  be 
taxed  to  the  respondent. 

We  concur:    SBARLS,  C;   BELCHER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  so  much  of  the  Judg- 
ment as  appears  to  be  Imsed  upon  the  pay- 
ment by  the  treasurer,  Broaded,  of  the  au- 
ditor's warrant  on  the  school  fund  for  $3,S40. 
payable  to  C.  H.  Delevan,  is  reversed,  and  a 
new  trial  is  granted  on  the  issue  as  to  wheth- 
er the  defendant  is  accoimtable  for  the  uiou- 
ey  paid  on  that  warrant.  As  to  the  residue 
of  the  Judgment,  not  based  upon  the  payment 
of  that  warrant,  the  order  and  Judgment  ap- 
pealed from  are  affirmed;  costs  of  the  appeal 
to  be  taxed  to  the  respondent. 


STEWART  et  «1.  r.  SUPERIOR  COURT. 
(No.  16,482.)' 

(Supreme  Court  of  California.     Dec.  27,  1893.) 

ISMOSCTION— Appeal — Stat  of  Pbocbbdinos— 

CONTHMPT. 

In  an  action  for  injunction,  eommaDding 
defendant  not  to  interfere  with  plaintiff  in  con- 
necting with  defendant's  water  condoit,  which 
right  plaintiff  claimed  under  a  contract,  there 
was  Judgment  for  plaintiff,  but  defendnnt  ap- 
pealed, and  gave  bond.  Plaintiff  had  had  na 
connection  with  the  conduit,  except  pendiug  a 
temporary  injunction,  which  had  been  dissolved. 
Held,  that  the  appeal  stayed  the  operation  i>f 
the  judgment,  so  that  defendant  was  not  in 
contempt  for  preventing  the  connection. 

Department  1. 

Application  of  Jtilla  V.  Stewart  and  W.  B. 
Prentice  for  writ  of  review  to  annifi  an  or 
der  of  the  superior  court  of  San  Diego  coun- 
ty.    Order  annulled. 

Gibson  &  Titus  and  V.  E.  Shaw,  fw  peti- 
tioner.    E.  W.  Britt,  for  respondent 

PATERSON,  J.  This  is  an  application  for 
a  writ  of  review  to  annul  an  order  of  the 
court  below,  adjudging  petitioners  guilty  of 
contempt  for  the  disobedience  of  its  judgment 
It  appears  that  the  petitioners,  Julia  V. 
Stewart  and  W.  B.  Prentice,  entered  into  a 
contract  with  one  Hill,  whei-eby  they  agreed 
to  deliver  to  the  latter,  or  his  executors. 
representatives,  and  aasigna,  at  a  certoiu 
point  on  the  line  of  their  pipe,  water  not  to 
exceed  10  miners'  Inches,  in  perpetual  flow, 
under  a  4-inch  pressure,  for  a  term  of 
20  years.  Thereafter,  Hill  sold  and  us- 
signed  all  his  rights  imder  the  contract  to 
one  J.  W.  Sefton,  who  constructed  a  pipe 
line  extending  from  the  point  mentioned  in 
the  contract  to  his  ranch,  and  thereupon 
demanded  of  Stewart  and  Prentice  that  be 
be  allowed  to  make  a  direct  conaection  be- 
tween his  pipe  and  the  pipe  line  of  Stewiirt 
and  Prentice,  and  to  divert  from  the  fluiii>> 
two  Inches  of  water.    This  demand  was  te- 

'  For  modification  of  opinion,  see  35  Pac.  o'l." 
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fused  by  Sfeivart  and  Prentice,  who  claimed 
that  he  had  no  right  to  make  such  connec- 
tion, whereupon  Sef  ton  Instituted  an  actimi 
against  them,  in  which,  upon  proper  allegar 
tlons  made,  he  prayed  that  an  injunction 
might  iSBue,  commaiHUng  the  defendants  not 
to  interfere  with  the  plaintiff  in  effecting  a 
-connection  of  his  pipe  with  the  conduit  of 
the  defendants,  ajid  for  the  sum  of  $1,000 
damages.  Thereupon,  the  court  issued  a 
temporary  injunction  in  accordance  with 
the  prayer  of  the  complaint,  which  was 
afterwards,  on  motion  of  the  defendants,  dis- 
solved,  and  the  plaintiff  was  ordered  to  de- 
tach his  pipe  from  the  pipe  line  of  the  de- 
fendants, the  connection  'having  been  made 
during  the  pendency  of  the  temporary  in- 
junction. A  trial  was  had  upon  the  merits, 
and  -Judgment  waa  entered  in  favor  of  the 
plaintiff,  awarding  to  him  one  dollar  dam- 
ages, and  the  right  to  connect  his  line  of 
pipe  as  prayed  for.  It  was  further  decreed 
that  the  defendants  desist  and  refrain  from 
Interfering  with  the  plaintiff  In  making  the 
connection  of  Us  irtpe  with  the  pipe  line  of 
defendants,  and  thereafter,  and  for  the 
period  of  25  years,  In  any  manner  inter- 
fMlng-  with  or  preventing  the  flow  of 
water  from  defendants'  pipe,  to  the  ext^it 
of  two  miner's  Inches.  Immediately  after 
the  entry  of  the  Judgment,  the  defendants 
perfected  an  appeal  to  this  court  by  giving 
and  filing  a  notice  of  appeal,  and  executing 
and  filing  an  undertaking  In  the  sum  of 
fSOO.  Thereafter,  the  plaintiff,  notwithstand- 
ing the  fact  that  notice  of  appeal  had  been 
filed  and  served,  and  an  undertaking  given, 
entered  upon  the  premises  of  the  defend- 
ants, cut  into  their  water  pipe,  and  con- 
nected bis  own  pipe  tbix'ewith.  The  peti- 
tioners herein,  acting  under  the  advice  of 
counsel  that  the  perfecting  of  the  appeal 
stayed  all  proceedings,  cut  the  connection, 
and  restored  the  pipe  and  line  to  the  con- 
dition in  which  it  had  existed  p;1or  to  the 
time  the  ccmnectlon  was  made.  Agnln  tlie 
plaintiff  in  the  action  cut  the  pipe  of  the 
defendants,  and  connected  his  pipe  there- 
with, and  proceeded  to  take  water  there- 
from, whereupon  the  petitioners  heredn 
again  broke  the  connection,  and  restored  the 
water  way  to  its  previous  condition.  There- 
upon, they  were  cited  to  show  cause  before 
the  Superior  court  why  they  should  not  be 
punished  for  the  acts  set  forth;  and  after  a 
hearing  the  orda:  adjudging  them  guilty  of 
contempt,  above  referred  to,  was  made.  A 
stay  of  proceedings  was  granted  for  a  period 
of  30  days  to  enable  the  petitioners  to  make 
this  appIicatimL 

We  think  that  tbe  appeal  in  Sefton  v. 
Prentice  et  al.  operated  as  a  supersedeas 
against  the  Judgment,  in  so  far  as  it  author- 
ized the  plaintiff  therein  to  conect  bis  pipe 
with  the  pipe  of  the  defendants.  The  de- 
cree was,  in  effect,  a  mandatory  injunction, 
although  prohibitory  in  form.  Neither  Hill 
nor  Sefton  had  ever  connected  his  pipe  with 


the  pipe  line  of  the  defendants  prior  to  the 
commencement  of  the  action;  and  the  main 
question  in  the  case  was  whether,  under  the 
contract  and  the  acts  alleged  to  have  been 
done  by  the  plaintiff,  he  was  entitled  to 
make  sudi  connection.  It  Is  true  that  such 
connection  had  been  made  xmOer  the  pre- 
liminary Injunction,  but  when  that  Injunc- 
tion was  dissolved  the  defendants'  property 
was  restored  to  the  c(mdition  In  which  It 
had  theretofore  existed.  The  purpose  of  an 
injunction  is  to  hold  the  subject  of  the  liti- 
gation in  statu  quo  until  a  final  determina- 
tion. It  Is  doubtless  true,  as  a  general  rule, 
that  an  injunction  is  not  dissolved  or  sus- 
pended by  an  appeal;  but  th«-e  are  excep- 
tions to  the  general  rule,  and  these  excep- 
tions are  where  the  Judgment  commands  or 
permits  some  act  to  be  done.  In  such  cases 
a  stay  of  proceedings  can  be  had.  Hicks 
V.  Michael,  15  Gal.  107.  An  appeal  would 
In  many  cases  be  useless,  if  the  execution  of 
a  decree  wlilch  authorizes  or  permits  the 
plaintiff  to  use  the  prop«ty  of  the  defendant 
cannot  be  stayed  diuing  the  pendency  of 
the  appeaL  "During  the  pendency  at  the 
appeal,  the  court  below  could  do  no  act 
which  did  not  look  to  the  holding  of  the  sub- 
ject of  the  litigation  Just  as  It  existed  when 
the  decree  was  rendered."  Dewey  v.  Su- 
perior Court,  81  Cal.  68,  22  Pac  333.  In 
BuUion,  etc.,  Mln.  Co.  v.  Eureka  Hill  Min. 
Co.,  (Utah,)  13  Pac.  174,  the  court  said: 
"The  taking  of  the  appeal  and  the  giving 
of  the  supersedeas  bond  did  not  make  void, 
or  nullify  or  suspend,  the  Judgment,  nor  the 
injunction  contained  therein,  but  all  affirm- 
ative action  looking  to  the  execution  of  the 
terms  of  the  decree  was  suspended.  Slaugh- 
terhouse Case,  10  Wall.  273;  Swift  v.  Shep- 
ard,  64  OaL  ^3,  1  Pac.  493.  But  the  lower 
com-t  could  nevertheless  take  such  action  as 
was  necessary  to  hold  the  propwty  intact, 
and  enforce  a  continuance  of  the  statu  quo. 
However,  the  district  court,  during  the  pend- 
ency of  the  appeal,  coidd  do  no  act  which 
did  not  look  to  the  holding  of  the  subject  of 
litigation  Just  as  it  existed  when  the  decree 
was  rendered.  Hovey  v.  McDonald,  100  U. 
S.  161,  3  Sup.  Ct  136.  In  the  exercise  of 
its  authority  to  preserve  the  property,  the 
district  court  was  empowered  to  punish  as 
for  contempt  the  violation  of  any  provision 
of  the  injunction,  where  the  parties  were  not 
allowing  the  property  to  remain  aa  it  was 
at  the  date  of  the  decree.  •  •  •  Taking 
all  the  evidence  together,  we  do  not  see  that 
the  appellants,  at  the  time  they  are  charged 
with  having  violated  the  injunction,  occu- 
pied any  other  or  different  place  on  the  lode 
in  question  than  they  did  when  the  Judg- 
ments containing  the  injunction  were  rrai- 
dered,  or  that  they  were  in  manner  hindering 
or  obstructing  the  respondent  company  from 
wwking  its  lode.  This  being  so,  an  in- 
junction could  not  be  used  to  eject  them, 
and  It  was  no  violation  of  the  Injunction  for 
the  appellants  to  remain  as  they->were  when 
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the  Injunction  was  granted."  The  office  of 
a  writ  of  injunction,  aa  its  name  imports,  is 
peculiarly  a  preventiye,  and  not  a  remedial, 
cne.  It  Is  to  restrain  the  wrongdoer,  not  to 
punish  him  after  the  wrong  has  beem  done, 
or  to  compel  him  to  undo  it.  An  Injunction, 
though  restrictive  In  form,  tt  It  have  the 
effect  to  compel  the  performance  of  a  sub- 
stantive  -act,  is  mandatory,  and  necessarily 
contemplates  a  change  in  the  relative  po- 
sitions or  rights  of  the  parties  from  those 
existing  at  the  time  the  injunction  is  granted 
or  the  decree  Is  entered.  To  hold  that  an 
appeal  from  a  Judgment  granting  such  an 
injunction  does  not  stay  the  operaticm  of  the 
Judgment  would  often  render  a  reversal  of 
the  Judgment  entirely  ineffectual,  —"a  barren 
vlctor>."  Dewey  v.  Superior  Court,  supra; 
Mining  Co.  V.  Fremont,  7  CaL  132.  We 
think  tliat  the  court  below  exceeded  its  Juris- 
diction, In  adjudging  the  parties  guilty  of 
contempt 
The  order  of  the  court  below  Is  annulled. 


We  ooocur:  DB  HAVEN,  J.;  HARRISON, 
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SUTTON   V.   SYMONS   et  aL     (No.    18,163.) 
(Supreme  Conrt  of  GaUfomia.     Dec.  28,  1893.) 

APFSAJ^ABLE  OKOBM  —  HOTIOy  FOB  Kbw  TntAL — 
SCKriCIBKOT  OF  NOTIOE. 

1.  An  appeal  will  not  lie  from  aa  order  re- 
fusing to  vacate  an  order  striking  a  statement 
on  appeal  from  the  files. 

2.  A  notice  of  an  Intention  to  move  for  a 
new  trial,  that  is  not  filed  with  the  clerk  until 
after  the  expiration  of  the  time  allowed,  though 
served  on  the  opposite  party  within  such  time, 
is  insufficient,  under  Code  Civil  Proc.  {  650. 

Department  1.  Appeal  from  superior  coiurt, 
Tuolumne  county;  Joseph  H.  Budd,  Judge. 

Action  by  Fred  Sutton  against  William  Sy- 
mons  and  others.  Judgmait  for  plaintiff. 
From  an  order  denying  a  motion  for  a  new 
trial,  and  from  an  order  refusing  to  vacate 
an  order  strildng  a  statement  on  appeal  from 
the  flies,  defendants  appeaL  Affirmed  as  to 
order  denying  a  new  trial,  and  dismissed  as 
to  order  refusing  to  vacate  order. 

Moses  O.  Cobb  and  J.  B.  Curtain,  for  ap- 
pellants.   F.  W.  Street,  for  respondent 

HARRISON,  J.  Judgment  was  rendered 
and  entered  In  this  action,  in  favor  of  the 
plaintiff,  October  7,  1890,  and  the  time  for 
serving  and  filing  a  notice  of  Intention  to 
move  for  a  new  trial  was  extended  by  stipu- 
lation and  by  an  order  of  the  court  until  Jan- 
uary 6,  1891.  iTannary  3,  1891,  the  defend- 
ants served  npon  the  plaintiff  a  notice  of 
their  intention  to  move  for  a  new  trial,  stat- 
ing therein  that  It  would  be  made  upon  a 
statement  of  the  case,  but  the  notice  was  not 
filed  with  the  clerk  lutll  January  10,  1891. 
At  the  same  time  with  serving  this  notice, 
the  defendants  served  npon  the  plaintiff  their 
Dtojfoaei  statement  of  the  case,  to  which  the 


plaintiff  afterwards  proposed  amendments. 
We  tiave  assumed,  In  accordance  with  the 
admission  by  counsel  for  both  parties,  that 
this  statement  was  afterwards  settled  by  the 
Judge  and  filed  with  the  derk,  but  the  record 
falls  to  show  these  facts.  The  plaintiff  aft- 
erwards moved  the  court  to  strike  this  set- 
tled statement  from  the  files,  and  on  the  13th 
of  September,  1801,  this  motion  was  granted. 
The  motion  for  a  new  trial  came  on  to  be 
heard  September  13,  1892,  at  which  time  the 
defendants  asked  the  court  to  vacate  its  pre- 
vious order  striking  the  statement  from  the 
files,  wliich  was  denied;  and  on  the  next  day 
the  court  made  an  order  denying  th^r  motion 
for  a  new  trial,  from  which  the  defendants 
liave  appealed.  They  have  also  appealed 
from  the  order  refusing  to  vacate  the  order 
striking  the  statement  from  the  flies.  •  An 
appeal  was  also  taken  at  the  same  time 
from  the  ord»  striking  out  the  statement, 
but  this  appeal  was  dismissed  March  8,  1803. 
npon  the  groxmd  that  it  bad  not  l>een  taken 
in  time.  07  CSal.  475,  82  Pac.  688.  The  or- 
der refusing  to  vacate  the  oeiex  of  Septem- 
ber 13,  1891,  is  not  an  appealaUe  order,  and 
for  that  reason  the  appeal  therefrom  mnst 
be  dismissed.  The  order  striking  the  state- 
ment from  the  files  was  itself  appealable, 
(Calderwood  v.  Peyser,  42  Cal.  110;  Clark  v. 
Crane,  57  Cal.  633;)  and  the  rule  is  weO  set- 
tled that  an  appeal  cannot  be  taken  from 
an  order  ref^ing  to  vacate  an  order  which 
is  Itself  appealable,  (Harper  v.  Hlldreth. 
[Cal.]  S3  Pac.  1108.)  When  the  motion  for 
a  new  trial  came  on  to  be  beard,  there  was 
no  statement  before  the  court  npon .  wbldi 
it  could  entertain  the  motion,  and  fcHr  that 
reason  its  order  must  be  affirmed.  Hie  court 
was  also  required  to  deny  the  motion  upon 
the  ground  that  the  notice  of  intention  there- 
for had  not  been  filed  with  the  clerk  in  time. 
Section  659,  Code  Civil  Proc.,  requires  the 
party  who  Intends  to  move  for  a  new  trial 
to  serve  the  notice  of  his  intention  ui>on  the- 
adverse  party,  and  also  to  file  it  with  the- 
derk  within  10  days  after  notice  of  the  de- 
cl8i(m,  or  such  additional  time  as  may  be- 
allowed  by  the  court  Although  the  notice 
in  the  present  case  was  served  upon  the 
plaintiff  within  due  time,  It  was  not  filed  un- 
til after  the  time  allowed  by  the  court  had 
expired.    The  order  is  affirmed. 

We  concur:    PATB5RSON,  J.;  OAROUTTE,. 
J. 


McCANN  V.  PBNNIE.     (No.  16,24L) 
(Supreme  Court  of  Calif  omla.     Dec  28^  18ee> 
TRANsnoRT  AonoHB — Bbbaob  of  ComSAOr— Ao- 
TioK  AGAINST  Adhinibtbatob — SurFioiEitcr  or 

COHPLAIKT — PkESEMTATION  OF  CLAIM — WbTTTBII 
COKTKACT. 

L  A  cause  of  action  for  breach  of  an  ex- 
ecutory contract  during  the  life  and  after  Q» 
death  of  the  promisor  is  transitory,  and  the  ac- 
tion may  be  maintained  against  the  administra- 
tor of  the  promisor  without  reference  |towher» 
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the  contract  waa  made^  or  to  the  fact  that  it 
was  to  be  performed  in  a  foreign  conntry. 

2.  A  complaint  in  an  action  against  an  ad- 
ministrator on  a  claim  against  decedent's  es- 
tate is  not  bad  on  general  demurrer,  where  it 
alleges  that  the  claim  was  properly  presented 
and  rejected,  because  it  fails  to  allege  tlia.t  it 
was  presented  within  the  time  limited  in  'the 
notice  to  creditors. 

3.  A  complaint  in  an  action  on  contract 
need  not  allege  that  it  was  in  writing,  since 
■uch  fact  will  l>e  presumed  if  necessary  to  the 
validity  of  the  contract 

Commissioners'  declai<m.  D^artment  1. 
Appeal  from  superior  court,  dty  aud  county 
of  San  Francisco. 

ActloQ  by  William  F.  McGaon  against 
James  G.  Pennie,  as  administrator  of  Ttiomas 
H.  Blythe,  deceased,  for  breach  of  contract. 
From  a  judgment  sustaining  defendant's  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reversed. 

Mich.  Mnllany,  Aylett  R.  Ootton,  and  Wtti. 
Grant,  for  appellant.  Naphtaly,  Friedenrlch 
&  Ackerman  and  John  A.  Wrlghtj  for  re- 
spondebt 

HATNES,  O.  Jndgment  was  entered 
agalABt  the  plalntifr  upon  demurrer  to  his 
complaint,  and  this  appeal  is  from  that  judg- 
ment 

In  May,  1882,  Blythe  claimed  to  be  the 
owner  and  was  in  poeaessioD  of  a  tract  of 
land  in  Mexico  containing  al>out  1,800,000 
acres,  and  at  that  date  entered  into  a  con- 
tract with  the  plaintiff  by  which  the  plain- 
tiff and  his  family  should  go  from  San  SVan- 
cisco  to  Mexico,  and  Uve  upon  the  land, 
and  conduct  and  manage  the  business  of 
breeding,  raising,  and  selling  hogs,  cattle, 
horses,  and  mules  thereon  from  that  time 
until  December  31,  1887;  and  as  compensa- 
tion for  plaintifTs  services  he  was  to  re- 
ceive $50  per  month,  60  acres  of  said  land 
to  be  conveyed  to  him  at  the  expiration  of 
the  contract,  a  certain  number  of  cows, 
with  their  increase,  and  a  percentage  of  the 
profits  resulting  from  the  business;  Blythe 
to  famish  a  designated  numl)er  of  hogs, 
cows,  brood  mares,  etc.,  and  to  make  the 
improvements  necessary  for  conducting  the 
business.  Plaintiff  entered  upon  the  per- 
formance of  the  contract,  and  continued 
upon  the  land  in  Charge  of  the  business  un- 
til August,  1887.  Blythe  resided  in  the  city 
of  San  Francisco,  and  died  in  said  city 
April  4,  1888,  leaving  a  large  estate  in  said 
city  and  county.  On  June  12,  1883,  Philip 
A>  Roach  was  appointed  administrator  of 
bis  estate  by  the  superior  court  of  said  city 
and  county,  and  qualified  the  same  day. 

After,  stating  the  terms  of  the  contract 
very  fully,  and  assigning  several  breaches  of 
the  same,  and  alleging  the  damages  sus- 
tained therefrom,  and  other  matters  not 
necessary  to  be  stated  here,  the  complaint 
fortber  alleged  tiiat  the  next  day  after  the 
appointment  and  qualification  of  Roach  as 
administrator,  he  informed  him  of  his  said 
contract,  and  the  particulars  of  it,  and  re- 


quested immediate  and  full  performance  of 
it  on  the  part  of  the  administrator;  that  the 
administrator  recognised  the  ralidlty  of  the- 
contract,  and  from  that  time  acted  under 
and  partially  performed  the  same;  that  the 
court  and  judge  in  which  the  administratioi> 
IH'oceedings  were  conducted  also  recogniaed< 
the  validity  and  obligation  of  the  contract  as- 
against  the  estate,  and  at  various  times  from 
that  date  until  August;  1887,  ordered  and: 
appropriated  sums  of  mtVney  out  of  said' 
estate,  aggregating  over  $20,000,  for  the  pur- 
pose of  carrying  out  ssftd  contract  on  the 
part  of  the  estate,  which  sums  were  expend- 
ed by  the  administrator  for  ttiat  purpose; 
tbat  said  cause  of  action  did  not  folly  ac- 
crue tmtil  January  1,  1888;  and  that  on  the 
l»th  of  February,  1888,  he  presented  to  the 
adminisHator  his  claim,  amountlBg  to- 
$1,226,743,  supported  by  hto  alBdavIt,  and' 
that  bis  said  claim  waa  rejected  on  tike  Idtb- 
of  Mardi,  1888.  The  original  complaint  was 
filed  March  20,  1888.  Roach  died  after  suit 
was  commenced,  and  James  C.  Pennie  be- 
came administrator  of  said  estate,  and  was 
Mbstltnted  in  place  of  Roach.  The  de- 
murrer was  general  and  special. 

1.  It  Is  contended  in  support  of  tbe  de- 
murrer that,  in  so  far  as  the  complaint  sets 
up  a  cause  of  action  accruing  after  the 
death  of  Blythe,  tbe  contract  out  of  whhd> 
it  arose  was  to  be  executed  in  Mexico;  that 
the  administrator  had  no  control  oVer  the- 
lands  and  interests  of  bis  intestate  in  Mexico, 
and  could  not  protect  plaintiff  from  'the- 
wrongful  acta  of  tbe  Mexican  citizen  who- 
dlspoBsessed  him;  and  tiiat  be  had  no  au- 
thwplty  to  send  funds  or  property  into  Mex- 
ico for  the  purpose  of  fulfilling  the  contract. 

The  Bx>eclal  grounds  of  demurrw  assigned' 
do  not  reach  these  objections  to  the  com- 
plaint, and  as  the  objection  only  goes  to  a 
port  of  the  cause  of  action,  vie.  that  occur- 
ring after  the  death  of  the  intestate,  the  de- 
murrer cannot  be  sustained  upon  that 
ground.  But  the  fact  that  tbs  services  to  be- 
performed  under  the  contract  were  to  be  or 
were  performed  in  a  foreign  country  does 
not  affect  his  right  to  malntalQ  an  action  in 
the  courts  of  this  state  against  an  adminis- 
trator appointed  here^  It  is  not  contended 
that  the  contract  did  not  survive,  nor  are 
any  authorities  cited  to  sustain  respondent's - 
contention.  In  Janin  v.  Bro'wne^  69  Cal.. 
at  page  44,  It  is  said:  "Where  tbe  contract 
of  the  deceased  is  of  an  executory  nature, 
and  the  p«8onal  representative  can  fairly 
and  sufficiently  execute  all  the  deceased 
could  have  done,  he  may  do  so,  and  enforce 
the  contract,  (Pars.  Cont  181;)  e  converso,. 
the  personal  representative  is  bound  to  com- 
plete  such  a  contract,  and,  If  he  does  not, 
may  be  made  to  pay  damages  out  of  the- 
assets,  (Siboni  v.  Kirkmon,  1  Mees.  &  W. 
418.)" 

In  1  Chitty  on  Contracts,  (11th  Amer.  Ed.) 
138,  It  is  said:  "It  Is  a  presumption  of  law 
that  tbe  parties  to  a  contract  hind  not  only- 
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themselves,  but  their  personal  representa- 
tives. Executors,  therefore,  are  held  to  be 
liable  on  all  contracts  of  the  testator  which 
are  broken  In  hia  lifetime,  and,  with  the  ex- 
ception of  contracts  in  which  personal  skill 
or  taste  is  required,  on  all  such  contracts 
broken  after  bis  death;  and  such  parties 
may  likewise  sue  on  a  contract,  although 
they  are  not  named  therein." 

The  cause  of  actlbn  is  transitory  in  its 
nature,  and  might  have  been  maintained 
against  Blythe,  had  be  lived.  In  any  jurisdic- 
tion in  which  be  might  have  been  served 
with  process;  and  hence  his  administrator  is 
properly  sued  here  without  reference  to 
where  the  contract  was  made,  or  was  to  be 
performed. 

2.  Respondent  further  contends  that  the 
complaint  falls  to  state  a  cause  of  action,  be- 
cause It  does  not  allege  that  plaintitf  pre- 
sented his  claim  to  the  administrator  within 
the  time  limited  in  the  notice  to  creditors; 
that  It  appears  from  the  complaint  that 
Roach  qualified  as  administrator  Jim«  12, 
1S83,  and  that  his  claim  was  presented  to 
the  administrator  February  29,  1888,  and 
was  rejected  March  19,  1888. 

The  complaint  does  not  show  nor  allege 
that  notice  to  creditors  was  given.  If  the 
complaint  had  alleged  that  notice  to  cred- 
itors had  been  given,  the  complaint  would  be 
bad  If  it  alleged  a  presentation  at  a  date 
.nfter  the  time  limited  in  the  notice  had  ex- 
pired. But  a  claim  may  be  presented  before 
the  notice  Is  published,  and  such  presenta- 
tion is  good.  Ricketson  t.  Richardson,  19 
CaL  330;  Society  v.  Hayes,  56  CaL  306;  Field 
V.  Field,  77  N.  T.  294.  In  Janin  v.  Browne, 
59  Cal.,  it  was  said  at  page  43:  "It  Is  not 
the  publication  of  notice  which  Is  the  prereq- 
uisite to  the  maintenance  of  an  action  on 
.a  claim,  but  the  proper  presentation  of  a 
claim  and  its  rejection."  I  am  not  aware  of 
any  case  holding  that  a  complaint  Is  bad,  on 
general  demurrer,  where  It  is  alleged  that 
the  claim  was  presented  in  due  form,  but 
contained  no  allegation  touching  publication 
of  notice  to  creditors. 

In  .  Wise  V.  Hogan,  77  Cal.  184,  19  Paa 
278,  the  complaint  alleged  a  presentation  of 
the  claim  "within  ten  months  next  following 
and  succeeding  the  first  publication  of  notice 
to  creditors."  It  was  claimed  in  that  case 
that  the  complaint  stated  no  cause  of  action, 
Inasmuch  as  the  notice  may  have  required 
the  presentation  of  claims  within  four 
months;  but  the  court  held  that  such  objec- 
tion could  not  be  raised  by  general  demur- 
rer, and  said:  "Although  defectively  stated, 
there  Is  an  allegation  of  the  presentment  of 
the  claim;"  and  cited  several  cases  In  sup- 
port of  that  probosltion.  The  language  of 
section  1500,  Code  Civil  Proc.,  that  "no  hold- 
er of  any  claim  against  an  estate  shall  main- 
tain any  action  thereon  unless  the  claim  Is 
first  presented,"  etc..  Is  analogous  to  the  stat- 
ute of  frauds,  which  declares  that  no  action 
shall    be    maintained   on,    etc.,   unless,    etc.; 


and  the  bar  of  the  statute  must  be  pleaded 
In  defense,  unless  the  complaint  shows  upon 
its  face  that  the  contract  is  void  under  the 
statute;  and  a  similar  rule  prevails  In  re- 
gard to  the  statute  of  limitations. 

The  special  demurrers  (b)  and  (c)  go  to 
the  same  point,  and  are  sufficiently  covered 
by  what  has  been  said.  Special  demurrer 
(a)  is  that  It  does  not  appear  that  the  con- 
tract between  the  plaintiff  and  Blythe  was 
In  writing.  Even  though  the  contract  were 
void  if  not  In  writing.  It  is  not  necessary 
to  allege  that  It  was  in  writing.  If  neces- 
sary to  Its  validity.  It  will  be  presumed  that 
It  was  In  writing.  Broder  v.  Conklin,  77  CaL 
396,  19  Pac.  513,  and  cases  there  dted. 

The  judgment  should  be  reversed,  with  di- 
rections to  overrule  the  demurrer,  with  leave 
to  the  defendant  to  answer. 

We  concur:   SEARLS,  0.;  BEI^CHER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  It  is  ordered  that  the 
judgment  be  reversed,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the 
complaint,  with  leave  to  the  defendant  to 
answer. 


NEVIN  V.  THOMPSON  et  al.     (No.  1931&) 
(Supreme  Court  of  California.     Dec.  28,  1893.) 

PLBADINO- COIIPLAIKT— SDTnCISKOr  AS  AGAISST 

General  Demurbbb— Parties. 

1.  A  complaint  averred  that  defendant  T. 
gave  to  plaintiff  a  note  fsr  $700;  that  six 
months  afterwards,  defendants  D.  as  principal, 
and  S.  and  C.  as  sareties,  gave  T.  a  $3,000 
l)ond,  which  was  set  out,  conditioned  that 
whereas  T.  and  T.  J.  C.  (who  was  not  made  a 
party)  "are  now  indebted  to  parties  hereinafter 
named  in  the  sums  set  opposite  each  name, 
and  that  the  puipose  of  this  obligation  is  to 
relieve  the  said  T.  from  any  and  all  iiabllitr 
on  said  indebtedness,  as  follows,  and  we  here- 
by agree  to  assume  and  pay  the  same,  to  wit, 
two  promissory  notes  of  S700  each,  and  the 
interest  thereon:  •  •  •  Now,  If  the  said  T. 
3.  C,  or  anv  of  the  parties  save  and  except 
the  said  T.,  shall  pay  such  sums,  the  Iwnd 
shall  be  void,  etc;  that  T.  was  then  indebted 
to  plaintiff  on  two  notes,  one  of  which  is  the 
one  sued  on;  and  that  the  only  Indebtedneiu 
from  T.  to  plaintiff  was  that  evidenced  by 
such  notes.  Bdd,  that  such  complaint  waa  not 
subject  to  a  general  demurrer,  because  the 
bond  was  to  relieve  T.  from  liability  on  a  joint 
indebtedness  of  T.  and  T.  J.  C.,  while  the  debt 
sued  on  was  T.'s  only. 

2.  Nor  was  such  complaint  demurrable  be- 
cause T.  3.  C.  was  not  a  party,  as  he  was  not 
a  necessary  party. 

3.  Such  complaint  was  not  defective  for 
uncertainty  as  to  whether  the  suit  was  on  the 
note  or  on  the  bond. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L,  Pierce,  Judge. 

Action  by  Nathan  Nevln  against  Frank  C 
Thompson,  T.  3.  Daley,  A.  R.  Schnlenberg. 
and  H.  T.  Christian  on  a  promissory  note 
executed  by  Thompson,  and  on  a  bond 
whereby  the  other  defendants  assumed  and 
agreed  to  pay  such  note;  a«d  also  to  refons 
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such  iMMid.    From  a  Judgment  for  plaintiff, 
defendants  appeal.     Affirmed. 

J.    h.  Copeland  and   Gibson  &  Titus,   for 
appellantB.    J.  Z.  Tucker,  for  respondent. 

TEMPLB,  O.  This  appeal  is  upon  the 
Judgment  roll.  The  complaint  shows  that 
defendant  Thompson,  In  June,  1890,  execut- 
ed and  delivered  to  plaintlfC  a  promissory 
note  for  the  siuu  of  $700,  which  note  plain- 
tiff still  owns  and  holds,  and  which  has  not 
been  paid;  that,  on  the  11th  day  of  Decem- 
ber following,  the  defendants  Daley,  Schul- 
enbcrg,  and  Christian  executed  and  deliv- 
ered to  defendant  Thompson  an  instrument 
in  writing,  which  Is  set  out  in  the  complaint 
This  instrument.  It  was  averred,  as  written, 
did  not  truly  express  the  intention  of  the  par- 
ties to  It,  and  the  plaintiff  asked  to  have  it 
reformed.  Thla  was  done,  and  no  point 
Is  made  here  as  to  that  procedure.  As  It 
is  alleged  the  parties  meant  to  have  it  read, 
and  as  it  is  made  to  read  by  the  Judgment 
and  decree  of  the  court.  It  Is  a  penal  bond 
executed  by  Daley  as  principal,  and  Schulen- 
berg  and  Christian  as  sureties,  who  are  held 
and  firmly  bound  to  Thompson  In  the  sum 
of  $3,000,  Jointly  and  severally;  and  is  con- 
ditioned "that  whereas  the  said  Frank  C. 
Thompson  and  one  Thomas  J.  Cambron  are 
now  Indebted  to  the  parties  hereinafter 
named  In  the  sums  set  opposite  each  name, 
'and  that  the  purpose  of  this  obligation  is 
to  relieve  the  said  Frank  0.  Thompson  from 
any  and  all  liability  on  said  indebtedness, 
as  follows,'  and  we  hereby  agree  to  assume 
and  pay  the  same,  to  wit,  two  promissory 
notes  of  $700  each,  and  the  Interest  thereon: 
*  *  *  Now,  then.  If  the  said  Cambron,  or 
any  of  the  parties  save  and  except  the  said 
Thompson,  shall  well  and  truly  pay  the  said 
amounts,  then  this  obligation  is  to  be  null 
and  void,  and  otherwise  to  remain  in  full 
force  and  effect"  It  Is  alleged  that  Thomp- 
son was  then  Indebted  to  plaintiff  upon  two 
notes,  one  of  which  is  the  note  set  out  In 
the  complaint,  and  that  the  only  indebted- 
ness from  Thompson  to  plaintiff  was  that 
evidenced  by  the  two  notes.  It  la  then 
averred  that  these  notes  are  wrongly  de- 
scribed In  the  bond,  and  the  court  Is  asked 
to  reform  the  Instrument  so  as  to  correctly 
describe  them. 

The  complaint  was  demurred  to  generally 
for  insufficiency  of  the  statement  of  facts; 
for  uncertainty  as  to  whether  the  suit  Is  on 
the  note  or  bond;  for  nonjoinder  of  Cambron 
as  a  party  defendant;  and  for  misjoinder,  in 
that  Christian  la  not  a  proper  party  defend- 
ant The  point  Is  made  that  the  bond  is  to 
relieve  Thomiwon  from  liability  upon  a  Joint 
indebtedness  of  Ttiompaon  and  one  Cam- 
bron, while  the  indebtedness  upon  which  suit 
is  brought  is  an  indebtedness  of  Thompson 
■lone.  Therefore,  as  Daley,  Schulenberg, 
and  Christian  have  only  undertaken  to  pay 
■  Joint  indebtedness  of  Thompson  and  Cam- 
v,35P.no.2— 11 


bron,  it  does  not  appear  that  they  have  un- 
dertaken to  pay  the  debt  averred.  This 
point  is  certainly  very  plausible,  but  I  think 
must  be  overruled.  The  complaint  is  un- 
doubtedly very  defective,  but  the  objection 
is  raised  only  <m  general  demurrer.  That 
does  not  reach  a  case  where  the  facts  are 
insufficiently  stated,  if  it  can  be  seen  that 
the  facts  inartlfldally  stated  would,  if  prop- 
erly stated,  have  been  sufficient.  The  com- 
plaint does  substantially  aver  that  the  in- 
debtedness sued  upon  Is  the  same  as  that 
described  In  the  bond,  and,  the  bond  being 
a  part  of  the  complaint,  a  correct  descrip- 
tion is  there  found,  and,  as  against  a  general 
demurrer,  this  allegation,  which  amounts'  to 
a  statement  that  the  debt  described  and  sued 
upon  is  the  debt  assumed  by  the  appellant. 
Is  enough.  Nor  is  the  other  description  of 
the  Indebtedness,  as  an  indebtedness  of 
Thompson  upon  a  promissory  note,  which  ap- 
pears to  have  been  signed  by  Thompson 
alone,  absolutely  Inconsistent  with  the  state- 
ment In  the  bond  that  the  Indebtedness  is 
that  of  Thompson  and  Cambron.  Both  may 
be  true.  The  Indebtedness  may  have  been 
a  Joint  one,  although  secured  by  the  note 
of  Thompson  alone.  As  to  this  general  de- 
murrer, if  this  could  be  so,  we  must  assume 
It  The  findings  do,  in'fact,  show  tliat  the 
note  was  signed  by  Thompson  and  indorsed 
by  Cambron,  and  it  Is  said  that  they  were 
given  for  a  horse  purchased  from  plaintiff 
by  Thompson  and  Cambron.  This  Is,  of 
course,  only  stated  In  lieu  of  a  suppoaable 
case  showing  that  the  statements  may  both 
be  true. 

Although  Cambron  was  also  liable  for  the 
debt.  It  was  not  necessary  to  make  him  a. 
defendant  in  this  case,  and  the  defendants 
are  not  injured  by  the  fact  that  his  liability 
Is  not  more  particularly  averred. 

There  is  no  uncertainty  as  to  whether  the 
appellants  are  sued  on  the  bond.  They  can- 
not doubt  that  It  Is  sought  to  hold  them 
liable  upon  It  and  It  is  equally  plain  that 
they  are  not  sued  upon  the  note.  As  to 
them,  at  least,  the  averments  as  to  the  note 
are  mere  matters  of  Inducement  showing  the 
consideration  of  their  promise.  No  other 
points  are  raised  here,  and,  if  other  objec- 
tions might  be  suggested,  they  are  not  de- 
cided.   The  Judgment  should  be  affirmed. 

We  concur:     8EARLS,  C;  HAYNBS,  O. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  Judgment  ap- 
pealed from  is  affirmed. 


NEVIN  V.  THOMPSON  et  al.     (No.  19,188.) 
(Supreme  (3onrt  of  California.     Dec.  28,  1803.) 

De^rtment  1.  Appeal  from  superior  court 
San  Diego  county;    W.  L.  Pierce,  Judge. 

Action  by  Nathan  Nevin  against  Frank  G. 
Thompson,  Thomas  J.  Daley,  A.  R.  Schulen- 
berg, and  H.  T.  Christian  on  .'«<  firomUaor^ 
Digitized  by  VjOOQ  IC 
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note  esecuted  by  Thompson,  and  on  a  bond 
whereby  the  other  defendants  assumed  and 
agreed  to  pay  such  note;  and  also  to  reform 
such  bond.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.      Affirmed. 

J.  L.  Copeland  and  Oibson  &  Titus,  for  ap- 
pellants.    J.  Z.  Tucker,  for  respondent. 

PER  CIJaiAM.  The  judgment  in  this  case 
is  affirmed  on  the  authority  of  Nevin  v.  Thomp- 
son, (No.  19.318;  this  day  decided  in  this  de- 
IMU-tment,)  35  Pms.  160. 


PEOPLE  «  rel.  COKNOLLT  t.  CITY  OF 

CORONADO.  (No,  19,230.) 

(Supreme  Court  of  CaUfomia.     Dec.  28,  1803.) 

FowsH  09  liBaikLATDHE— AuBNOina  Chaktbr 

O*  CiTT. 

Const  art  11,  t  8,  which  proTtdea  that 
the  charter  of  a  city  may  be  amended  at  in- 
tervals of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority 
of  the  city  to  the  qualified  electors  thereof," 
refers  only  to  amendments  made  by  and  at 
the  instance  of  the  officers  and  electors  of  the 
city. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  James  Connolly,  against  the  city  of 
Coronado,  to  have  defendant  dty  excluded 
ft-om  all  corporate  rights,  privileges,  and 
franchises,  and  to  dissolve  said  corporation. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

Atty.  Gen.  Hart  and  C.  H.  Rippey,  tor  ap- 
pellant J.  8.  Callen  and  Gibson  &  Titus,  for 
respondent 

BELCHEK,  C.  A  general  demurrer  to  the 
complaint  in  this  action  was  sustained  by  the 
court  below,  and,  the  plaintiff  declining  to 
amend,  judgment  was  entered  In  favor  of  the 
defendant,  from  which  the  plaintiff  appeals. 
The  facts  stated  In  the  complaint  are,  in  sub- 
stance, as  follows:  Under  the  provisions  of 
section  8  of  article  11  of  the  constitution  of 
this  state,  a  charter  for  the  city  of  San  Diego 
was  framed  tiy  15  freeholders,  ratified  by  a 
vote  of  the  electors,  and  on  March  16,  1889, 
approved  by  the  legislature.  St  1880,  p.  643. 
On  March  19,  1880.  an  act  was  passed  by  the 
legislature,  entitled  "An  act  to  provide  few 
clianging  the  boundaries  of  cities  and  munic- 
ipal corporations,  and  to  exclude  territory 
therefrom."  Id.  p.  356.  On  March  17,  1800, 
proceedings  were  commenced,  under  tbe  pro- 
visions of  this  act,  to  change  the  boundaries 
of  the  dty  of  San  Diego  as  described  in  its 
said  charter,  and  to  exclude  therefrom  cer- 
tain territory  kaown  as  "Coronado  Beach," 
the  boimdarles  of  which  were  specifically  de- 
scribed. These  proceedings  were  conducted 
and  carried  on  in  strict  conformity  to  the 
provisions  of  the  said  act,  and  resulted,  in 
Octob«  following,  in  the  exclusion  of  the 
said  territory.  If  the  provisions  of  the  act 
were  applicable  to  the  city  of  San  Diego, 'and 


tbe  proceedlngB  could  be  tak«i  at  that  time: 
Afterwards,  in  November  asd  Decemba, 
1890,  the  excluded  territory  was  regularly 
organized  as  a  municipal  corporation  of  the 
sixth  class,  called  the  "City  of  Coronado," 
pursuant  to  the  provisions  of  an  act  of  the 
legislature  apptttved  March  13,  1883,  and  en 
titled  "An  act  to  provide  toe  the  organization, 
incorporation  and  government  of  municipal 
Incorporations."  St  1883,  p.  83.  It  is  alleged 
that  said  pretended  corporation,  the  city  of 
Coronado,  has  "usurped  and  exercised,  with- 
out any  warrant  charter,  or  grant,  the  fran- 
chises of  a  municipal  corporation  of  Califor- 
nia, to  wit,  a  city  of  tbe  sixth  class,  and  cou- 
tiaues  so  to  dov  and  has  exercised,  and  stiU 
continues  to  exercise,  fraBchlsee  of  a  city  of 
the  sixth  doss,  without  any  right  ao  to  do;" 
ami  the  prayer  is  for  Jndgment  "tliat  the  de- 
feadant,  the  dty  of  Ooronado^  be  esduded 
from  all  corporate  rights, .  privileges,  and 
ft'anchises,"  and  that  said  corporatlin  be 
dissolved. 

It  is  admitted  by  counsel  for  a^ellant  tliat 
th«  fa£t8  stated  in  tlM  complaint  show  "tbe 
due  iBcorporatlati  and  organiHitloii  of  the 
defendant  city  in  nil  respects,  if  tlie  stated 
proeeedtnss  bad  for  the  purpose  of  exclud- 
loff  territory  from  the  city  of  San  Diego  were 
effectual  for  that  purpose:"  and  it  is  said: 
"Our  point  of  contention  is  that  these  segre- 
gation prooeedings  were  wholly  Ineffectual 
to  secregate  tb»  territory  th««in  described 
from  the  dty  of  San  Diego;  that  the  SRid ' 
tei-ritory  remained,  and  still  is,  a  part  of  the 
dty  of  Sen  Diego;  and  that  tlierefore  tbe 
incorporation  and  organization  of  the  defend- 
ant dty  within  the  territoriai  limits  of  San 
Diego  was  and  Is  void."  Tlie  constitutlm. 
in  section  8  of  article  U,  provides  that  any 
city  containing  a  certain  named  pi^ulation 
may  frame  a  diarter,  commonly  called  a 
"freeholders'  charter,"  for  its  own  govern- 
ment, "consistent  with  and  subject  to  the 
constitution  and  laws  of  this  state,"  and  that 
the  charter  so  framed,  when,  ratified  by  the 
qualified  electors  of  Um  dty  and  approved  by 
the  legislature,  shall  become  the  charter  of 
such  city  and  the  organic  law  thereof;  and 
also  that  "tbe  charter  so  ratified  may  he 
amended  at  intervals  of  not  lees  than  tn-o 
years,  by  proposals  therefor,  submitted  by 
the  legislative  authority  of  the  city  to  the 
qualified  electors  thereof,  at  a  general  or 
special  electloD  held  at  least  sixty  days  after 
the  publication  of  such  proposals,  and  rati- 
fied by  at  least  three-fifths  of  the  qualified 
electors  voting  thereat,  and  approved  by  the 
legislature  as  herein  provided  for  the  ap- 
proval of  the  charter."  Tbe  constitution  also. 
In  section  6  of  orticle  11,  provides  that  "dties 
or  towns  heretofore  or  hereafter  organiied. 
and  all  charters  thereof  framed  or  adopted 
by  authority  of  tliis  constitution,  shall  be 
subject  to  and  controlled  by  general  laws." 
It  Is  argued  for  appellant  that  the  dascrlptloa 
of  tbe  boundaries  of  the  city  of  San  Diego, 

as     found    in  its    cluM-tecnrC^stitnted    a 
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part  of  the  duurter,  and  that  the  change 
of  Its  boondoi'les  by  excluding  therefrom  Cor- 
onado  beach  was  in  effect  an  amendment  of 
the  charter,  which,  under  the  constitutional 
proYislon  above  quoted,  could  not  be  made 
for  at  least  two  years  after  the  charter  be- 
came the  organic  law  of  the  dty.  The  argn- 
ment  is  unsound.  It  rests  on  the  assumption 
that  the  constitutional  provision  referred  to 
inhibits  the  amendment  or  change  of  a  free- 
holders' charter,  in  any  way,  at  intervals  of 
less  than  two  years,  when,  as  clearly  appears, 
the  provision  relates  only  to  amendments 
made  by  and  at  the  Instance  of  the  officers 
and  electors  of  the  city.  The  ccmstltutloa 
plainly  declares  that  all  charters  of  cities, 
framed  or  adopted  by  its  authority,  shall  be 
subject  to  and  controlled  by  general  laws, 
and  there  is  no  limit  of  time  as  to  when  such 
laws  mny  be  paased  and  take  effect  The 
act  of  March -10,  1889,  providing  for  chan- 
ging the  boundaries  of  cities,  and  under  which 
the  proceedings  complained  of  were  had,  was 
a  general  law,  and  was  constitutional.  Peo- 
ple V.  Common  Council  of  San  Dlego^  85  Cal. 
309,  24  Fac.  727.  This  being  so,  the  proceed- 
ings were  authorized  and  must  be  sustained. 
There  are  several  decisions  of  this  conrt 
which  are  In  harmony  with,  and  tend  to  mp- 
port,  the  views  above  expressed,  but  we  do 
not  deem  It  necessary  to  cite  them.  The  case 
of  People  V.  City  of  Oakland,  92  Cal.  611,  28 
Pac.  807,  cited  by  appellant,  Is  not  In  iiolnt. 
In  that  case  a  freeholders'  charter  for  the 
dty  of  Oakland  was  approved  by  the  legis- 
lature on  February  14, 18S0.  After  the  char- 
ter was  framed,  and  before  it  was  approved, 
certain  territory  was  annexed  to  the  dty  un- 
der the  provisions  of  the  act  of  March  IS, 
1888,  (St  1883,  p.  93,)  bot  this  annexed  terri- 
tory was  not  included  within  the  boundaries 
of  the  dty,  as  described  In  the  new  charts. 
It  was  held  that  the  old  charter,  which  was 
amended  by  the  proceedings  to  annex  addi- 
tional territory,  was  wholly  superseded  by 
the  new  charter,  and  the  effect  of  such  new 
charter  was  to  detach  the  territory  so  an- 
nexed. We  advise  that  the  jndgm<Hit  be  af- 
firmed 

We  concnr:    SBARLS,  C;  TEMPLE,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jndgment  is  af- 
firmed. 


PEOPOl   ez  rel.   FLEMING  v.   SHOBB  et 
al.     (No.  19,377.) 

(Supreme  Conrt  of  California.     Dec.  26,  1893.) 

OOUNTT  TBSA.SUBBK  —  Vao^tioit  ov  Omos  — Ab- 
SBHOB  rBOM  Stats  —  Quo  Warbasto  —  Bown- 

OIBNOT    or  COMFLAINT. 

1.  Under  PoL  Code,  S  996,  providing  that 
an  ofBce  shall  become  vacant  before  the  ezpi- 
imtion  of  the  term  on  the  incnmbent's  absence 
from  the  state,  without  permistion  of  the  legi*- 
latnre,  beyond  the  period  allowed  by  law;  and 
section    4i20,   forlndding  a   county   officer   to 


absent  lilmsclf  from  the  state  for  more  than  60 
days,  or  for  any, period,  withont  the  consent 
of  the  board  of  supervisors, — such  absence,  ipso 
facto,  creates  a  vacancy  in  his  office,  and  in 
the  office  of  each  of  his  deputies,  and  the  ap- 
pointing board  may  appoint  another  to  fill  the 
office. 

2.  The  fact  that  such  treasurer  was  neces- 
sarily absent  from  the  state  on  account  of  bis 
health  is  immaterial. 

3.  In  quo  warranto  against  such  treasurer 
and  bis  deputies,  on  the  relation  of  one  claim- 
ing title  to  the  office  by  appointment,  a  gen- 
eral demurrer  to  the  complaint  was  properly 
overruled,  though  it  failed  to  show  title  in  re- 
lator, since  a  Judgment  ousting  defendants 
would  not  rest  on  the  want  of  relator's  right 
to  the  office.  (Code  (3IvU  Proc.  §  803  et  seq.,) 
and  since  such  demurrer,  for  that  reason,  did 
not  raise  the  question  of  rdatoi's  right 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles  county; 
Luden  Shaw,  Judge. 

<)ao  warranto  by  the  people,  at  the  rda- 
tion  of  T.  J.  Fleming,  against  J.  De  Earth 
Shorb  and  others.  There  was  Jndgment  for 
relator,  and  all  the  respondents,  except  said 
Shorb,  appeeL    Affirmed. 

Smith  ft  Winder,  for  appdlants.  McLach- 
lan  &  York  and  Atty.  Oen.  Hart,  for  respond- 
«)t 

VANOLIEF,  0.  The  defendant  Shorb  was 
elected  treasurer  of  the  county  of  Los  An- 
geles in  November,  1892,  and,  having  duly 
qualified,  commenzed  to  discharge  the  duties 
of  that  ofilce  January  2,  188a  The  other  de- 
fendants are  his  appointed  and  duly-qualified 
deputies,  who  were  acting  as  such  before 
and  at  the  time  of  the  commencement  of  this 
action.  The  action  is  of  the  nature  of  a  quo 
warranto  Information,  and  is  prosecuted  by 
the  attorney  general,  on  the  relation  of  T.  J. 
Fleming,  who  claims  the  office  of  treasurer 
by  virtue  of  an  appointmoit  thereto  by  the 
board  of  supervisors  of  Los  Angeles  county. 
The  plaintiff  alleges,  in  substance,  that  tm 
July  14,  1883,  Shorb  left  this  state,  and  has 
ever  since  remained,  ■  and  now  (September 
2Sth)  is  absent  from  this  state,  without  the 
consent  of  the  legislature,  and  without  the 
consent  of  the  board  of  supervisors  of  said 
county,  for  a  longer  period  than  60  days, 
from  July  14,  1893;  that  hy  reason  of  such 
absence  from  the  state,  the  office  of  treas- 
urer of  said  county  became  vacant  on  Sep- 
tember 13,  1893;  that  on  September  15,  1883, 
the  board  of  supervisors  of  said  county  ap- 
pointed the  relator,  T.  J.  Fleming,  to  fill  the 
vacancy;  that,  after  having  duly  qualified, 
Fleming,  on  September  25,  1893,  demanded 
of  the  defendants,  who  were  then  conduct- 
ing the  business  of  the  office  as  deputies  of 
Shorb,  the  records  of  the  office,  together  with 
all  mcneys  of  the  county  deposited  in  the 
office  and  then  in  theUr  custody;  but  that 
said  deputies  refused  to  comply  with  such 
demand.  The  prayer  of  the  complaint  is  for 
Judgment  that  none  of  the  defendants  are  en- 
titled to  the  office  of  deputy  treasurer,  nor  to 
the  custody  of  the  records  or  moneys  apper- 
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Gaining  to  that  office,  and  that  the  relator, 
Fleming,  Is  entitled  to  the  office  of  treasurer, 
and  that  he  be  put  In  possession  thereof,  and 
■of  all  records  and  moneys  belonging  thereto. 
The  defendant  iShorb  was  not  served  with 
process,  and  did  not  appear,  and  as  to  him 
itbe  action  was  dismissed.  The  other  defend- 
ants filed  a  general  demurrer  to  the  com- 
t>laint,  and  answered  at  the  same  time,  and 
plaintiff  filed  a  general  demurrer  to  the  an- 
swer. The  demurrer  to  the  complaint  was 
overruled,  and  the  demurrer  to  the  answer 
was  sustained.  TTie  answer  not  being  amend- 
<>d.  Judgment  was  rendered  in  favor  of  plain- 
tiff, against  the  defendants  other  than  Shorb, 
according  to  the  prayer  of  the  complaint 
The  defendants,  except  Shorb,  have  appealed 
from  the  Judgment  upon  the  Judgment  roll, 
without  any  bill  of  exceptions.  The  answer 
admits  all  the  facts  alleged  in  the  complaint, 
but,  as  affirmative  new  matter  of  defense,  al- 
leges. In  substance,  that  Shorb  has  been  un- 
willingly, but  necessarily,  absent  from  the 
state  on  account  of  his  serious  and  danger- 
ous Illness— severe  nervous  prostration— for 
proper  treatment  of  which  he  was  advised 
by  his  physicians  it  was  necessary  that  he 
should  go  to  the  city  of  Philadelphia;  that, 
pursuant  to  such  advice,  he  left  this  state, 
and  has  not  sufficiently  recovered  his  health 
to  enable  him  to  return  without  danger  of 
fatal  consequences;  but  that  defendants  have 
such  information  of  his  convalescence  as 
warrants  their  expectation  and  belief  that  he 
wlU  soon  return  to  this  state. 

1.  It  Is  contended  for  appellants  that  the 
absence  of  Shorb  from  the  state  for  any 
period  would  not,  ipso  facto,  effect  a  vacancy 
of  his  office;  that  the  vacating  of  an  office 
by  absence  of  the  Incumbent  from  the  state 
Is  a  statutory  penalty,  of  the  nature  of  a  for- 
feiture, which  can  be  enforced  only  through 
legal  proceedings  in  which  the  incumbent 
must  have  his  day  in  court.  I  think,  how- 
ever, this  position  cannot  be  sustained,  as  it 
seems  to  depend  upon  a  misconstruction  of 
sections  990  and  4120  of  the  FoliUcal  Code, 
which  are  as  follows:  "Sec.  996.  An  office 
becomes  vacant  on  the  happening  of  either 
of  the  following  events  before  the  expiration 
of  the  term:  (1)  The  death  of  the  incum- 
bent. (2)  His  Insanity  found  upon  a  commis- 
sion of  lunacy  Issued  to  determine  the  fact 
<3)  His  resignation.  (4)  His  removal  from 
office.  (5)  His  ceasing  to  be  an  inhabitant 
of  the  state,  or,  if  the  office  be  local,  of  the 
•district  county,  ctty  or  township  for  which  be 
was  chosen  or  appointed,  or  within  which  the 
Hluties  of  his  office  are  required  to  be  dls- 
«harged.  (0).  His  absence  from  the  state 
without  permission  of  the  legislature  beyond 
the  period  allowed  by  law.  (7)  His  ceasing 
to  discharge  the  duties  of  bl>  office  for  the 
period  of  three  consecutive  months,  except 
when  prevented  by  sickness,  or  when  absent 
from  the  state  by  permission  of  the  legis- 
lature. 18)  His  conviction  of  a  felony,  or  of 
any  utTouse  Involving  a  violation  of  his  offi- 


cial duties.  (9)  His  refusal  or  neglect  to  file 
his  official  oath  or  bond  within  the  time 
prescribed.  (10)  The  decision  of  a  competent 
tribunal  declaring  void  'his  election  or  ap- 
pointment" "Sec.  4120.  A  county  officer 
shall  in  no  case  absent  himself  from  the  state 
for  a  period  of  more  than  sixty  days,  and 
for  no  period  without  the  consent  of  the 
board  of  supervisors  of  his  county."  The 
10  events  mentioned  In  section  906  are  mere- 
ly conditions,  upon  the  occurrence  of  any  one 
of  which  the  legislature  has  declared  the 
office  shall  become  vacant,  not  as  a  penalty 
or  forfeiture,  but  simply  as  the  legal  effect 
of  the  happening  of  any  one  of  the  events 
mentioned.  It  is  true  that  the  occurrence  of 
some  of  these  events  are  conclusively  es- 
tablished against  the  iucumbent  of  the  office 
by  the  finding  or  Judgment  of  a  competent 
tribunal,  namely,  his  Insanity,  his  removal 
fh>m  office,  his  conviction  of  a  felony,  and  the 
invalidity  of  his  election.  But  In  all  these 
cases  he  has  his  day  in  court;  and  section  997, 
Pol.  Code,  requires  that  "the  body.  Judge, 
or  office  before  whom  the  proceedings  were 
had  must  give  notice  thereof  to  the  officer 
empowered  to  fill  the  vacancy."  But  no  of- 
ficial notice  to  the  appointing  power  of  the 
happening  of  any  of  the  other  events  men- 
tioned in  section  996  is  required;  and  there- 
fore, upon  any  kind  of  satisfactory  evidence 
of  the  occurrence  of  any  one  of  them,  the 
appointing  officer  or  board  may  make  an 
appointment,  though  the  incumbent  of  the 
office  is  not  thereby  concluded  as  to  the  fact 
of  the  occurrence  of  such  event  He  may  still 
question  and  contest  the  allegation  of  that 
fact,  either  before  or  after  the  Installation  of 
the  appointee,— before  such  Installation,  if 
he  refuse  to  vacate  the  office,  in  an  action  by 
the  people  to  oust  him;  or,  after  such  bi- 
Btallatton,  In  an  action  by  the  people  on  his 
relation  to  oust  the  appointee.  Thus,  he 
may  always  have  his  day  In  court  before  It 
can  be  conclusively  adjudged  against  him 
that  the  office  was  vacant  at  the  time  the 
appointment  was  made.  The  absence  of 
Shorb  from  the  state,  as  alleged  and  admit- 
ted, ipso  facto,  effected  a  vacancy  of  the 
office  of  treasurer,  and  consequently  a  va- 
cancy of  the  office  of  each  of  his  deputies, 
the  appellants,  who  have  had  their  day  In 
court,  and  have  admitted  all  the  facta  es- 
sential to  plaintiff's  cause  of  action  against 
them.  Of  course,  Shorb  Is  not  concluded  by 
their  admissions,  since  they  do  not  represent 
him  In  this  action,  and  he  is  not  a  party  to 
it  I  think  the  foregoing  construction  (sec- 
tion 996,  PoL  Code)  warranted  by  the  de- 
cision of  department  two  of  this  court  In 
case  of  People  v.  Brite,  55  CaL  79. 

2.  The  complaint  shows  that  the  official 
bond  of  the  relator  was  approved  by  only 
four  of  the  six  Judges  of  Los  Angeles  county, 
the  other  two  Judges  having  been  absent 
from  the  county  at  the  time;  and  for  this 
reason  it  Is  claimed  that  the  general  demw-- 
rer  to  the  complaint  should  have  been  sua- 
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tained.  By  sectlcn  68  of  the  county  govaro- 
ment  act,  the  bond  Is  required  to  be  approved 
"by  the  Judge  or  Judges,  If  there  be  more 
than  one,  of  the  superior  court."  The  Judg- 
ment ousting  the  defendants  does  not  rest 
upon  the  want  of  the  relator's  right  to  the 
office,  (Code  Civil  Proe  {  803  et  seq.,)  and 
therefore  they  were  not  Interested  In  the 
question  as  to  whether  his  bond  had  been 
properly  approved,  and  their  general  de- 
murrer did  not  raise  that  question.  Tlie 
complaint  being  good  as  against  them,  their 
demorrer  was  properly  overruled.  Flynn  v. 
Abbott,  16  Cal.  3S8.  It  Is  therefore  unnec- 
essary to  decide  whether  or  not  the  approval 
of  relator's  bond  was  sufficient. 

3.  What  Is  said  under  the  first  bead  suf- 
ficiently answers  appellants'  contention  that 
the  absence  of  Shorb  from  the  state  was  nec- 
essary to  his  health,  and  that  Its  continu- 
ance beyond  the  period  limited  by  law 
was  inevitable  by  reason  of  his  sickness.  The 
legislature  has  made  no  exception  to,  or 
qualification  of,  the  rule  that  the  continu- 
ous absence  of  a  coiuty  officer  from  the 
state,  for  a  period  exceeding  60  days,  with- 
out consent  of  the  legislature  or  board  of 
supervisors,  shall  absolutely  effect  a  vacancy 
of  bis  office,  which  may  be  flUed  by  ap- 
pointment; and  courts  have  no  power  to  In- 
terpolate any  exception  or  qualification.  The 
object  and  effect  of  the  rule  are  to  protect 
the  interest  of  the  public,  and  it  is  not  per- 
ceived that  it  works  the  least  Injustice  to 
an  Incumbent  of  an  office.  In  effect  It  is 
only  a  contingent  limitation  of  the  term  of 
an  office,  subject  to  which  the  office  is  vol- 
untarily taken  and  generally  eagerly  sought 
I  think  the  Judgment  should  be  affirmed. 

We  concnr:  HATNBS,  a;  BBLCHBR,  O. 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  appealed 
from  Is  affirmed. 


STBVBNS   V.   SAN   FRANCISCO   A  M.   P. 
B.  CO,     (No.  15.371.) 

(Supreme  Court  of  Cialifomia.     Dec.  28,  18B6.) 

Uastkk  akd  Seryatit  —  Action   for   Peksomal 

IlMCBIES — FXIXOW  SkRVAKTS  —  EVIDBKCB — IK- 
nUDCTIONS. 

1.  Thon^  a  steamboat  engineer  has  power 
to  employ  and  discharge  an  oiler  working  under 
him.  tney  are  fellow  servants,  under  Civil  Code, 
f  1S>70,  providing  that  those  are  fellow  servants 
who  are  employed  by  the  same  master  in  the 
name  general  business. 

2.  In  an  action  for  the  death  of  plaintiff's 
intestate  through  the  negligence  of  defendant's 
Kteamboat  engineer,  an  instruction  asked  by 
plaintifF,  that  if  an  engineer  should  be  per- 
it^rtly  competent  to  run  an  engine  by  reason  of 
his  knowledge  and  skill,  yet  he  would  not  be 
a  competent  engineer  within  the  meaning  of 
the  law  if  he  should  be  unsteady  and  nnreli- 
ah)<>  on  account  of  habits  of  intoxication,  is 
misleading,  since  it  ignores  the  question  wheth- 
rr  defendant  knew,  of  such  habits. 

3.  Plaintiff's  intestate,  ua  oiler  on  defend- 


ant's steamboat,  was  In  such  proximity  to  the 
machinery  when  the  engine  was  started  that  he 
was  crushed.  Plaintiff  sought  to  show  that 
he  was  entitled  to  notice  from  the  engineer  be- 
fore starting  the  engine.  Defendant  gave  evi- 
dence that  the  rule  of  defendant's  engineer 
was  to  have  intestate  inform  him  when  he  was 
going  into  a  dangerous  place,  and,  if  he  was 
not  in  his  engine  room,  to  withdraw  the  start- 
ing bar,  and  place  it  on  the  floor,  as  notice  to 
the  engineer  not  to  start;  that  plaintiff  fol- 
lowed this  rule  until  the  day  of  the  accident, 
when  he  failed  to  give  any  notice,  and,  as  a 
consequence,  was  Killed  by  the  machinery. 
Held,  that  it  was  proper  to  charge  that,  if  it 
was  Intestate's  duty  to  give  such  notice,  and 
he  failed  to  do  so,  plaintiff  could  not  recover, 
even  though  the  engineer  was  intoxicated  and 
careless. 

4.  Plaintiff  having  introduced  witnesses, 
who  testified  as  to  their  own  knowledge  of  the 
engineer's  sobriety,  the  court  properly  refused) 
to  permit  him  to  prove  his  general  reputatioo- 
for  sobriety  amone  his  fellow  employes,  as. 
such  evidence  would  he  mere  hearsay. 

Commissioners'  decision.  Department  1, 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  A  A  Sanderson,  Judge. 

Action  by  Catherine  Stevens  against  the 
San  Francisco  &  North  Pacffic  Railroad  Com- 
pany. From  a  Judgment  for  defendant,  and 
fi-om  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.    Affirmed. 

Henry  E.  Highton,  for  appellant  Charle» 
F.  Hanlon,  for  respondent 

SEARLS,  C.  Defendant  had  Judgment  in: 
this  cause.  Plaintiff  moved  for  a  new  triaU 
and  this  appeal  is  prosecuted  from  an  order 
denying  such  motion. 

The  action  Is  by  plaintiff,  as  administra- 
trix of  her  deceased  husband,  Joseph  Stevens, 
to  recover  damages  for  his  death  while  in 
the  employ  of  the  corporation  defendant  al- 
leged to  have  been  caused  by  its  negligence. 
The  defendant,  at  the  time  of  the  injury- 
complained  of,  was  conducting  a  steam  ferry 
between  the  city  of  San  Francisco  and  Point 
Tiburon,  in  Marin  county,  using  for  that  pur- 
pose a  steamer  called  the  James  M.  Donahue. 
On  the  16th  of  August  1887,  the  deceased 
was  a  fireman  and  oiler  on  said  steamer  un- 
i(T  W.  H.  Wiggins,  who  was  engineer  of  the 
vesseL  The  complaint  avers  that  the  busi- 
ness of  oiling  some  part  of  the  machinery 
when  the  engine  was  In  motion  was  danger- 
ous and  full  of  peril  to  the  life  of  the  oiler; 
that  It  was  the  custom  among  oUers  to  at- 
tend to  the  oiling  of  the  more  dangerous  por> 
tlons  while  the  steamer  was  lying  idle  at 
its  landing,  and  the  engine  motionless;  that 
it  was  the  duty  of  the  engineer  to  give  the 
oiler  notice  before  starting  the  engine;  that 
on  the  16th  day  of  August  1887,  while  the 
steamer  was  at  Tiburon,  and  deceased  was 
engaged  in  oiling  the  machinery,  the  en- 
gineer, without  notice,  started  his  engine, 
whereby  deceased,  without  fault  or  negli- 
gence, was  Jammed  by  the  crank  of  the  en- 
gine against  the  frame  supporting  such  en- 
gine, and  crushed  so  that  he  died.  The  com- 
plaint further  avers  that  Wiggins  was,  and 
for  many  years  had  been,  the  engineer  of  ^h» 
Mgitized  by  VJOO^lC 


166 


PACIFIC  REPORTER,  Vol.  35. 


(Ca!. 


steamer;  that  he  was  reckless,  careless,  and 
negligent  In  the  discharge  of  bis  daty  as  an 
engineer,  was  given  to  habits  of  intoxica- 
tion while  on  duty,  and  had  been  twice  dis- 
charged by  the  defendant  for  druniienness 
and  negligence;  all  of  which  was  Imown  to 
defendant,  bat  nnlaiown  to  deceased,  who 
had  been  employed  on  the  steamer  but  10 
days.  Defendant  denies  all  of  the  forego- 
ing allegations  of  the  complaint  imputing  neg- 
ligence to  it  or  its  engineer,  or  that  he  was 
careless,  negligent,  or  intoxicated,  or  addict- 
ed to  intoxication,  and  avers  that  he  was  a 
sobM-,  skillful  engineer,  and  d»iies  that  he 
was  ever  discharged;  avers  that  the  deceased 
had  been  In  the  employ  of  defendant  for  about 
15  years,  a  portion  of  the  time  on  the  steam- 
er James  M.  Donahue,  and  the  remainder  up- 
on other  steamers,  and  was  well  acquainted 
with  the  character  and  habits  of  Engineer 
Wiggins.  Denies  that  It  was  necessary  to 
oil  the  machinery  when  at  rest,  and  avers 
negligence  and  carelessness  on  the  part  of 
deceased  whereby  he  was  Injured.  There 
wns  a  substantial  conflict  upon  all  these  is- 
sues, and  the  verdict  in  favor  of  defendant 
Is  conclusive,  unless  wrors  of  law  Intervened 
by  which  the  rights  of  the  plaintiff  were 
violated. 

The  James. M.  Donahne  was,  and  for  ten 
days  to  two'weelu  tiad  been,  running  as  a 
regular  passenger  ferryboat  in  place  of  the 
Tiburon,  which  was  hauled  off  for  repairs. 
She  ran  in  connection  with  trains  on  the 
North  Pacific  Railroad.  A  train  was  doe 
on  that  road  at  Point  Tlbnron  from  the  north 
at  1:55  P.  H.,  and  the  habit  of  the  boat  was 
to  leave  for  San  Francisco  as  soon  th«-e- 
after  as  the  passengers,  baggage,  and  express 
matter  could  be  transferred,  which  would 
usually  be  about  2  P.  M.  The  steamer  usually 
at  this  midday  trip  remained  at  Tiburon,  say, 
one  hour,  during  which  time  deceased,  as 
(dler,  was  accustomed  to  oil  the  machinery. 
It  is  conceded  on  all  hands  that,  when  the 
engine  ceases  to  run,  water  accumulates  In 
the  cylinder  and  fills  the  vacuum,  and,  before 
starting,  it  becomes  necessary  to  start  the 
machinery  slowly,  and  give  it  a  few  revolu- 
tions to  expel  this  wat^  and  restore  the 
vacuum.  The  weight  of  testimony  is  to  the 
effect  that  this  movement  of  the  engine  usu- 
ally takes  place  about  five  minutes  before  the 
time  for  starting  the  steamer,  by  which  time 
the  oiling  is  supposed  to  be  completed;  and 
that  many  engineers  give  notice  before  turn- 
ing the  machinery  for  such  piu-pose  by  call- 
ing out  "All  dear"  as  a  signal  to  the  oiler. 
There  was  testimony,  however,  to  the  effect 
that  this  moving  of  the  machlnoy  to  clear 
the  engine  may  occur  at  Irregular  intervals, 
and  that  engineers  have  different  methods 
by  which  oilers  are  notified.  The  engineer 
of  the  DMUihue  testified  that  bis  method  was 
to  have  the  oiler,  when  about  to  go  into  a 
dangerous  place,  notify  him  If  in  the  engine 
room,  and,  if  not,  to  take  out  the  starting 
bar,  and  place  It  on  the  floor  of  the  engine 


ro<Mn,  which  was  a  signal  to  bim  not  to  start; 
that  when  deceased  came  under  him  as  an 
oiler  he  notified  him  of  this,  his  rule,  and 
deceased  replied  he  was  acquainted  with  such 
rule,  and  that  he  (deceased)  observed  it,  auil 
often  removed  the  starting  bar,  gave  hhn 
notice,  etc.  Tlia?e  is  also  a  conflict  in  the 
testimony  as  to  the  time  at  which  the  en- 
gine was  started  on  the  occasion  upon  whidi 
deceased  was  caught  by  the  crank  shaft  and 
killed.  Some  three  witnesses  on  behalf  of 
plaintiff  testified  that  It  was  at  20  minutes 
before  2  P.  M.  Defaidant  proved  without 
conti-adicUon  that  the  train  arrived  at  1:55 
P.  M.  on  that  day,  and  several  witnesses,  in- 
cluding the  captain  and  other  ofBcers  of  de- 
fendant, testified  that  Uie  engine  was  started 
after  or  about  the  mom«it  the  train  arrived. 
The  precise  position  occupied  by  deceased 
when  killed  by  the  accident  is  not  clear.  He 
had  been  seen  on  the  upper  deck  not  long 
before,  but,  as  he  was  killed  by  the  crank, 
and  was  found  In  the  crank  pit,  bad  oiled 
on  one  side  of  the  crank  and  not  on  the  oth- 
er, it  may  fairly  be  Inferred  he  had  come 
down  from  the  upper  deck,  and  was  engaged 
In  oiling  about  the  pillow  blocks  and  crank, 
when  caught  by  the  starting  machinery  and 
cnished. 

The  testimony  In  reference  to  the  habits 
of  W.  H.  Wiggins,  the  engineer,  as  to 
sobriety,  was,  as  on  other  Issues,  contradic- 
tory. That  he  partook  of  intoxicants  to  a 
moderate  ^tent  was  admitted  by  him  at 
the  trial.  That  he  was  ever  Intoxicated 
when  on  duty  was  disputed.  There  was 
testimony  that  he  had  drank  from  one  to 
three  times  on  the  day  Stevens  was  killed, 
which  was  contrtidlcted  beyond  the  state- 
ment that  he  had  taken  a  single  drink;  and 
no  one  testified  as  to  his  apparent  intoxica- 
tion on  that  day,  while  as  many  as  seven 
witnesses  testified  as  to  his  apparent  sobrie- 
ty. At  the  trial  counsel  for  the  plaintiff 
asked  the  court  to  instruct  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  the  «iglneer,  Wiggins,  on  board  the 
steamer  James  M.  Donahue,  at  the  time  of 
the  accident,  August  16,  1887,  had  charge 
of  a  department,— that  is,  the  enginewing 
department  on  board  that  boat,— with  full 
control  over  the  fireman  and  oiler,  and  with 
power  to  employ  or  discliarge  them,  and  that 
he  occupied  his  position  for  and  on  behalf 
of  defendant,  then,  and  In  that  event,  you 
are  Instructed  that  the  said  engineer,  Wig- 
gins, was  what  is  termed  In  law  a  vice 
principal  or  agent  for  the  defendant,  and 
was  not  a  co-employe  of  the  oiler,  Ste- 
vens; and,  if  the  accident  resulted  from  the 
negligence  of  the  said  engineer  within  the 
rules  and  principles  otherwise  laid  down 
by  the  court,  the  defendant  was  responsible, 
whether  it  had  or  had  not  exercised  due 
diligence  and  care  in  the  selection  of  said 
engineer."  The  court  refused  the  iustniu- 
tion,  and  subsequently,  and  on  its  own  mo- 
tion, gave  the  following  bistructlonj  "Now 
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irentlemen  <tf  the  Jury,  I  Instruct  yoa  that, 
as  a  matter  of  law,  Wiggins,  the  engineer, 
and  Stevens,  the  deceased,  were  feUow  serv- 
ants, and  that  section  1970  of  the  CivU 
Code  of  this  state  Is  the  law  which  must 
control  your  verdict  In  this  matter,  sub- 
ject to  the  facts  as  you  may  find  them  to 
be.  That  section  reads  as  follows,  (as  far 
as  it  appUes  to  this  case  I  will  read  it  to 
you:)  That  an  employer  is  not  bound  to 
indemnify  his  employee  for  losses  suffered 
by  the  latter  in  consequence  of  the  negli- 
gence of  another  person  employed  by  the 
same  emidoyer,  in  the  same  general  line 
of  business,  unless  he  has  neglected  to 
use  ordinary  care  In  the  selection  of  the 
culpable  employee.'  Now,  the  complaint 
avers,  and  the  evidence  shows,  that  Wig- 
gIO£  and  Stevens  were  both  employed  In 
the  same  general  business  by  the  defend- 
ant That  on  the  day  of  the  accident  Mr. 
Wiggins,  the  engineer,  started  the  engine 
of  the  steamboat,  and  Mr.  Stevens,  who  was 
then  and  there  acting  as  oiler,  was  caught 
in  the  machinery  and  killed.  Now,  under 
the  pleadings  and  the  evidence  shown  in 
this  action.  I  instruct  you  that,  in  order  to 
arrive  at  your  verdict  in  this  case,  you 
must  determine  the  following  question: 
Did  the  death  of  Stevens  occur  through 
the  defendant  neglecting  to  use  'ordinary 
care,'  as  d^Lned  to  you  heretofore,  in  the 
selection  and  retention  of  Mr,  Wiggins? 
The  plaintifT  claims  it  did,  and  the  defend- 
ant claims  it  did  not  It  is  for  you  to  de- 
tt-rmine  that  questi<Ki.  Now,  keeping  this 
rale  of  law  and  this  question  which  I  have 
just  read  to  you  in  your  minds,  and  re- 
membering that  the  evidence  is  that  Mr. 
Wiggins  moved  the  engine  at  the  time  of 
the  accident,  it  then  remains  for  you  to  an- 
swer this  qnestimi:  Did  the  death  of  Ste- 
vens occur  through  the-  carelessness  or  neg- 
lect of  Mr.  Wiggins,  caused  by  the  use  of 
intoxicating  liquors,  used  then  or  thereto- 
fore by  Mr.  Wiggins,  and  of  which  the  de- 
fendant knew,  or  ought,  by  reason  of  the 
fact  shown,  to  have  known?  The  plain- 
tiff claims  it  did;  the  defendant  claims  it 
did  not  This  is  wholly  for  you  to  de- 
termine, and  It  Is  a  great  and  Important 
question  In  this  case,  for  it  is,  in  fact, 
a  part  of  the  question  of  'ordinary  care,' 
and  to  which  I  have  just  called  your 
attention.  Now,  subject  to  the  next  in- 
struction as  to  contributory  negligence, 
—which  I  will  give  you,— if  you  should  find 
that  the  defendant  did  not  use  this  'ordi- 
nary care'  in  the  selection  and  retention  of 
its  engineer,  Wiggins,  then  your  verdict  will 
be  for  the  plaintiff.  But  If,  on  the  other 
hand,  you  should  find  that  the  railroad  com- 
pany defendant  did  use  this  'ordinary  care' 
in  the  selection  or  retention  of  its  engineer, 
Wiggins,  then  your  vardlct  should  be  in  fa- 
vor of  xhe  defendant  If  you  should  find 
that  the  defendant  did  not  use  'ordinary 
care'  In  the  selection  or  retention  of  its  en- 


gineer, Wiggins,  and  that  the  accident  oc- 
curred by  reason  thereof,  then  you  will  be 
obliged  to  answer  this  question:  Did  the 
killing  of  Stevens  occur  without  contribu- 
tory negligence  on  the  part  of  Stevens? 
Contributory  negligence  is  that  degree  of 
negligence  on  the  part  of  the  decedent,  in 
this  case,  which  would  have  contributed 
proximately  or  directly  to  the  injiury  com- 
plained of.  and  it  is  here  to  the  loss  of  life 
of  decedent.  The  plalntia  says  it  did,  and 
the  defendant  says  it  did  not  and  it  is  for 
you  to  determina  If  the  plaintiff  is  cor- 
rect on  this  point,  she  would  be  entitled  to 
a  verdict  in  her  favor;  If,  on  the  other 
hand,  the  defendant  Is  correct  on  this  point 
then  the  railroad  company,  defendant,  would 
be  entitled  to  a  verdict  In  its  favor."  TThe 
coiu-t  also,  at  the  request  of  defendant  gave 
the  following:  "If  the  defendant  corpora- 
tion here  has  nsed  ordinary  care  in  the  se- 
lection and  retention  of  Wiggins  as  engi- 
neer, then.  If  Stevens  was  free  from  all 
fault  and  Wiggins  was  to  blame  altogether 
for  the  accident,  it  Is  a  matter  between  co- 
employes,  and  the  corporation,  I  instruct, 
has  discharged  its  duty,  and  your  verdict 
must  be  against  the  plalntUt  and  in  favor 
of  the  defendant  corporation." 
-The  contention  of  appellant  Is  that,  as  to 
the  fireman  and  oiler  on  the  steamer  D<mi- 
ahue,  the  defendant  had  abdicated  its  author- 
ity to  Wiggins,  and  that  the  latter  had  full 
power  to  employ  and  discharge  them;  and, 
as  he  bad  complete  management  and  control 
of  them,  that,  as  to  them,  Wiggins  was  their 
master.  That,  under  such  circumstances, 
the  engineer  was  a  representative  of  his  prln- 
cipal,— a  vice  principal,  and  not  a  fellow 
servant  of  the  deceased,— and,  as  a  sequence, 
defendant  is  liable  to  the  same  extent  that 
it  would  be  for  its  own  carelessness  or  neg- 
lect, had  it  directly  managed  the  engineer's 
department.  Many  cases  are  cited  in  sup- 
port of  this  theory,  and  among  them  Brown 
T.  Sennett,  08  CaL  225,  9  Pac.  74.  There 
Is  much  contradiction  between  the  decisions 
of  the  several  states  upon  the  question  in- 
volved in  the  proposition  presented  by  ap- 
pellant's instruction.  In  this  state,  however, 
it  is  believed  the  recent  decisions  have  set- 
tled the  question  adversely  to  the  conten- 
tion of  the  appellant  The  deceased  oiler 
and  Engineer  Wiggins  were  fellow  servants, 
employed  in  the  same  general  business;  and 
the  fact,  if  it  was  a  fact,  that  the  engineer 
employed  and  discharged  the  firemen  and 
oilers  who  worked  under  him  at  will,  did 
not  alter  their  relations  as  fellow  servants. 
Collier  V.  Stelnhart,  51  Cal.  116;  McLean  v. 
Mining  Co.,  Id.  255;  Daves  v.  Railroad  Co., 
98  Cal.  19,  32  Pac  708.  Being  fellow  serv- 
ants. It  was  incumbent  upon  plaintifr  to 
show  that  the  death  of  Joseph  Stevens  was 
proximately  caused  by  the  negligence  of  the 
engineer,  and  that  the  latter  was  incompe- 
tent, and  that  there  was  negligence  upon  the 
part  of  the  defendant  In  employing  him.  In 
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the  first  Instance,  or  In  retaining  him  In  Ita 
service  after  notice  of  his  Incompetency. 
IJMIand  v.  Railway  Co.,  (Cal.)  34  Pac  G6C. 
Section  1970  of  the  Civil  Code  has  placed 
In  the  category  of  "fellow  servants"  all  those 
who  are  employed  by  the  same- employer  In 
the  same  general  business.  The  section  has 
been  construed  so  often  by  this  court,  and 
with  such  uniformity  and  unanimity  of  opin- 
ion, that  further  remaiiu  on  the  subject  are 
not  deemed  necessary.  Congrave  v.  Rail- 
road Co.,  88  Cal.  380,  26  Pac.  175;  Yeomans 
▼.  Navigation  Co.,  44  Cal.  71;  Hogan  y. 
RaUroad  Co.,  49  Cal.  128;  McDonald  ▼.  Haz- 
eltlne,  53  Cal.  35;  Brown  v.  Raikoad  Co., 
72  CaL  523,  14  Fac  138;  Fagundes  v.  RaU- 
road Co.,  70  CaL  97,  21  Pac.  437;  Stephens 
V.  Doe,  73  Cal.  26,  14  Pac.  378.  The  case 
of  Brown  v.  Sennett,  relied  upon  by  appel- 
lant, was  commented  upon  In  Congrave  v. 
Railroad  Co.,  supra,  and  evidently  Is  not  re- 
garded as  authority  In  cases  like  the  present. 
The  conclusion  is  reached  that  the  Instruct- 
ion asked  by  appellant  and  refused  did  not 
properly  embody  the  law  applicable  to  the 
case,  and  that  the  Instructions  given  by  the 
court  on  Its  own  motion  contained  correct 
expositions  of  the  law. 

PlalntlfT  asked  an  Instruction  as  follows: 
"If  an  engineer  should  be  perfectly  skill- 
ful and  competent  to  run  an  engine  by  rea- 
son of  his  intelligence,  knowledge,  skill,  and 
experience,  and  yet  should  be  unsteady  and 
unreliable  on  account  of  a  habit  of  drink- 
ing intoxicating  liquors  to  excess,  he  would 
not  be  a  competent  engineer,  within  the 
meaning  of  the  law."  The  court  refused  the 
instruction  as  asked,  and  modified  It  by  add- 
ing the  following:  "If  the  employer  Imew 
of  the  fact,  or  had  means  of  obtaining  such 
knowledge;"  with  which  addition  It  was 
given,  and  to  wliich  addition  by  the  court 
plaintiff  excepted.  The  instruction  as  asked 
may  be  conceded  to  be  correct  as  an  ab- 
stract proposition  of  law.  As  asked,  how- 
ever, it  was  well  calculated  to  mislead  the 
Jiu7,  for  the  reason  that  there  was  some 
evidoice  to  the  effect  that  the  engineer, 
Wiggins,  was  addicted  to  drunkenness;  and 
whether  or  not  knowledge  of  such  drunken- 
ness (if  the  Jury  found  it  to  exist)  had  been 
brought  home  to  the  defendant  was  an  Is- 
sue in  the  case;  an  issue  which  the  instruc- 
tion, as  asked,  entirely  ignored.  Again,  the 
court  had,  In  the  13th,  leth,  27th,  28th,  30th, 
32d,  33d,  34th,  S6th,  and  39th  InstrucUons 
given  at  the  request  of  the  plaintiff,  and  in 
the  Instructions  given  on  its  own  motion, 
correctly  declared  the  law  upon  the  question 
Involved  In  the  modified  Instruction;  and, 
had  it  refused  this  Insti-uctlon  altogether,  it 
would  not  have  been  error. 

Exception  Is  also  taken  to  the  following 
Instruction  given  <sa  behalf  of  defendant: 
"The  plaintiff,  in  her  complaint,  alleges  a 
duty  in  regard  to  the  engineer  on  the  ques- 
tion of  signals,  but  she  nowhere  refers  In 
her  complaint  to  any  corresponding  duty  on 


the  part  of  the  oiler  to  give  a  signal  to  the 
engineer.  Now  the  defendant  has  adduced 
testimony  to  show  that  It  was  the  duty  as 
well  as  the  practice  of  Stevens,  during  the 
period  Immediately  before  the  accident,  to 
give  notice  to  the  engineer  by  taking  out  the 
starting  bar,  or  by  notice  whenever  he  de- 
sired the  machinery  to  remain  still  while  the 
ship  was  lying  still  at  the  ferry  slip.  There- 
fore, if  you  find  that  the  accident  was  caused 
by  Stevens  failing  to  give  any  signal,  and 
that  it  was  the  practice  and  rule  on  that 
boat  at  that  time  for  him  to  give  it,  and  he 
was  thereby  killed,  then,  even  if  Wiggins 
was  Intoxicated,  or  was  careless,  or  was  to 
blame,  it  would  make  no  difference,  as  I  in- 
struct yon  that  in  that  case  the  contributory 
negligence  on  the  part  of  Stevens  would  de- 
feat plaintiff's  action,  and  would  make  it 
your  duty  to  bring  in  a  verdict  against  the 
plaintiff  and  in  t&ror  of  the  defendant  cor- 
poration." In  this  instruction,  and  another, 
inyolving  negligence  on  the  part  of  Stevens 
If  he  needlessly  placed  himself  In  the  way 
of  the  machinery,  etc.,  appellant  contends 
that  the  instructions  are  erroneous,  in  tliat 
they  hold  that  mere  negligence  on  the  part 
of  defendant  would  defeat  a  recovery,  where- 
as the  negligence  which  defeats  a  recovery 
must  be  a  negligence  which  directly  con- 
duces to  the  injury;  and,  while  the  injured 
party  may  have  been  negligent,  yet,  if  the 
injivy  was  caused  by  the  faUure  of  defend- 
ant, after  such  notice  as  would  put  a  prudent 
man  upon  his  guard  to  use  ordinary  care  for 
the  purpose  of  avoiding  such  injury,  the 
party  injured  is  entitled  to  recover,  etc.  The 
immediate  cause  of  Stevens'  death  was  not 
in  dispute.  It  was  conceded  on  all  hands 
that  he  was  in  such  proximity  to  the  ma- 
chinery of  the  steamer  that  when  it  was 
started  it  caught  and  crushed  him.  The  real 
question  involved  related  to  his  being  right- 
fully In  such  position  that  starting  the  ma- 
chinery would  produce  this  result  Plaintiff 
sought  to  show  that  the  deceased  was  enti- 
tled to  notice  from  the  engineer  before  start- 
ing the  engine.  Defendant,  on  the  other 
hand,  Introduced  evidence  tending  to  show 
that  different  engineers  had  different  rules: 
that  the  rule  of  the  engbieer,  Wiggins,  waa 
to  have  the  oiler  Inform  iilm  when  going 
Into  a  dangerous  place,  and,  if  not  in  liis  en- 
gine room,  to  withdraw  the  starting  bar,  and 
place  it  on  the  floor  of  the  engine  room, 
which  was  notice  to  him  not  to  start;  that 
he  Instructed  Stevens  as  to  this  rule  when 
the  latter  first  cam'e  with  him;  that  the  lat- 
ter replied  that  he  was  familiar  yritb.  the 
rule,  and  acted  upon  It  until  the  day  In  ques- 
tion, when  he  gave  no  notice,  and,  as  a  cca- 
sequence,  was  killed  by  the  starting  of  the 
macluneiy.  If  this  was  true,  there  can  be 
no  serious  question  but  that  Stevens  was  In 
faiUt. 

The  court  Is  not  required  to  Instruct  upon 
phases  of  the  law  not  involved  In  the  case, 
and  what  the  duty  of  defendant's^  engineet 
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wonld  hare  beoo  bad  be  in  fact  known  tbe 
*  position  of  Stevens  wben  he  started  bis  en- 
sine  did  not  concern  the  court  or  Jnry,  for 
the  reason  tliat  there  is  nothing  in  the  testi- 
mony to  show  that  the  engineer  or  any  one 
else  on  the  lioat  saw  or  Imew  wliat  the  posl- 
Hoa  of  Stevens  wag  until  the  engine  started, 
when  he  cried  out,  and  the  engineer  at  once 
stopped  the  engine,  the  crank  not  having 
moTed  over  two  or  three  feet,  when  he  was 
found  crushed.  It  follows  that  the  hypothesis 
contended  for  was  foreign  to  the  case.  If 
tbe  Jury  believed  the  theory  of  plaintiff,  that 
it  was  tbe  duty  of  tbe  engineer  to  give  no- 
tice before  starting  tbe  engine,  then,  as  to 
tbat  branch  of  tbe  case  plaintiff  was  In  tbe 
right,  irrespective  of  Imowledge  of  the  where- 
abouts of  Stevens  by  tbe  engineer. 

Another  exception  of  appellant  is  founded 
upon  the  refusal  of  the  court  to  permit  plain- 
tiff to  prove  tbe  general  reputation  of  Wig- 
gins for  sobriety  among  those  employed  in 
tbe  ferry  service.  Intemperance,  sobriety, 
and  drankenness  are  facts  to  be  proven  like 
other  taeta.  The  proffered  evidence  was 
hearsay,  concerning  which  Greenleaf,  at  sec- 
tion 99,  voL  1,  of  bis  work  on  Evidence,  says: 
"Hearsay  evidence,  as  thus  descrll)ed,  is  uni- 
formly held  incompetent  to  establish  any 
speciflc  fact  which  in  its  nature  Is  susceptible 
of  being  proved  by  witnesses  who  can  speak 
from  tbeir  own  knowledge."  Plaintiff  bad 
already  introduced  witnesses  upon  the  sub- 
ject, who  had  testified  as  to  these  speciflc 
facta;  and  upon  the  face  of  tbe  offer  tbe 
testimony  was  not  admissible.  There  are 
some  exceptions  to  the  general  rule  enunci- 
ated by  Greenleaf,  but  the  offer  of  plaintiff 
failed  to  bring  tbe  proffered  testimony  with- 
in any  of  the  exceptions;  in  oUier  words,  the 
offer  was  general.  In  his  brief,  counsel  for 
appellant  argues  that  this  evidence  was 
proper,  as  tending  to  bring  knowledge  of 
tbe  babits  of  the  engineer  home  to  defendant. 
If  offered  for  that  speciflc  purpose,  it  should 
hare  been  so  spedfled,  which  was  not  done. 
Where  evidence  is  admissible,  not  generally, 
bnt  for  some  speciflc  purpose,  tbe  offer 
sboold  designate  the  purpose. 

We  have  patiently  examined  tbe  record 
bearing  upon  tbe  numerous  exceptions  re- 
sarved  at  tbe  trlaL  To  comment  upon  aU  of 
them  in  detail  would  swell  tbe  decision  be- 
yond reasonable  limits,  and,  as  they  are 
either  wltbont  merit  or  not  of  sufficient  im- 
{tortance  to  call  for  a  reversal,  no  useful  pur- 
pose will  be  subserved  by  their  elaboration. 
Tbe  cause  was  properly  tried,  and  tbe  ver- 
dict at  tbe  Jury  was  in  consonance  with  the 
weight  of  testimony.  Tbe  order  denying 
plaintiff's  motion  for  a  new  trial  should  be 
affirmed. 

We  concur:   YANOLIEF,  0.;  HAYNBS,  O. 

PER  CURIAM.  For  tbe  reasons  given  in 
tbe  fcvegotng  opinion,  tbe  order  denying 
plalndfTs  motion  for  a  new  trial  is  affirmed. 


PACIFIC  BIUT.   LIFE  INS.   CO.   v.   BECK 
et  al.     (No.  15,332.) 

(Supreme  Court  of  California.     Dec  28,  1803.) 

MORTOAOEg  —  FOKECIX>SUKE  —  PCKCHASINO  MORT- 
OAOBIS— RlOUT  TO  Rekts  akd  Pbopits. 

1.  Where  a  receiver  was  appointed  in  a  suit 
to  foreclose  a  mortgage,  and  tbe  mortgagee 
purchased  the  mortgaged  premises  at  the  fore- 
closure sale  for  the  full  amount  of  his  debt 
and  costs,  the  rents  and  profits  of  the  mort- 
gaged premises  in  the  bands  of  tbe  receiver  at 
the  time  of  the  sale  belonged  to  tbe  mort- 
gagor, and  not  to  the  mortgagee. 

2.  The  mortgagee  did  not  become  owner 
by  purchasing  at  the  foreclosure  sale,  so  as  to 
entitle  him  to  rents  payable  10  days  after  the 
sale,  since  his  title  was  not  changed  thereby, 
except  that  the  amount  of  bis  debt  was  fixed, 
and  his  right  to  a  deed  or  to  a  sum  paid  to 
redeem  within  six  months  became  absolute. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county; 
John  Ellsworth,  Judge. 

Action  by  the  Pacific  Mutual  Life  Insur- 
ance Company  against  John  Beck  and  Pris- 
cllla  Beck  and  another  to  foreclose  a  mort- 
gage. From  an  order  directing  a  receiver  of 
the  mortgaged  property  to  pay  rents  and 
profits  In  his  bands  to  tbe  mortgagor,  the 
mortgagee  appeals.    Affirmed. 

Kellogg  &  icing  and  Fox,  Kellogg  &  King, 
for  appellant  J.  W.  Harding,  for  respond- 
ents. 

TEMPLE,  O.  This  appeal  is  from  an  order 
made  after  Judgment  The  action  was  to 
foreclose  a  mortgage  executed  by  tbe  defend- 
ants Beck  to  plaintiff.  In  which  it  was  stipu- 
lated that,  wben  proceedings  to  foreclose 
were  Instituted,  a  receiver  might  be  ap- 
pointed. 

November  17,  1890,  a  suit  to  foreclose  hav- 
ing been  commenced,  an  application  was 
made  for  the  appointment  of  a  receiver.  By 
consent  a  receiver  was  appointed,  who  in  the 
order  was  directed  and  authorized  "to  take 
charge  of  the  property,  and  prevent  waste 
thereon,  and  to  collect  and  receive  tbe  rents 
and  profits  thereof,  and  especially  to  farm  or 
lease  <»■  cultivate  said  land,  and  to  care  for, 
protect  and  at  tbe  proper  time  harvest  and 
thresh  or  otherwise  prepare  for  market  and 
sell  the  product  of  said  premises,  holding 
tbe  same  and  all  moneys  collected  or  received 
by  him  hereunder  subject  to  tbe  further  or- 
der of  this  court  In  that  behalf,  reporting  to 
tbe  court  from  time  to  time,  bis  doings 
hereunder,"  etc.  Tbe  recover  was  appointed, 
and  duly  qualified,  and  took  {>o8sesslon  of  the 
mortgaged  premises,  which  consisted  of  a 
farm. 

In  pursuance  of  the  authority,  the  receiver 
leased  the  property  for  the  cropping  season 
of  1891,  "but  in  no  event  to  exceed  nine 
months  from  January  1,  1891,  at  tbe  rent  of 
one-fifth  of  all  crops  raised  thereon  during 
said  demised  term,  payable  as  follows:  Hay, 
well  baled;  wheat,  barley,  and  similar  pr<>d- 
ucts,  sacked  in  good  sacks,— and  all  the  fosa- 
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gtdng  products  delivered  in  a  seasonable  time 
for  harvesting  and  gatberlng  snnie  at  ware- 
house In  Llvermore,  free  of  all  expense  to 
receiver."  The  proceedings  not  having  been 
ended  in  1891,  the  lea^e  was  renewed  for  the 
cropping  season  of  1892  on  the  same  terms. 
Besides  the  terms  above  recited,  the  lease 
contained  a  stipulation  that  the  tenant  would 
cultivate  the  land  "In  a  farmer-like  manner, 
using  the  same  for  the  purpose  of  raising 
hny,  wheat,  barley,  and  similar  crops." 

The  questions  Involved  In  this  appeal  have 
reference  to  the  crops  of  1892.  They  were 
all  harvested,  and  the  portion  paid  as  rent 
was  delivered  In  the  warehouse,  as  stipulated, 
before  September  7,  1802.  At  that  time  the 
receiver  obtained  warehouse  receipts  for  It 
On  the  21st  day  of  September,  1892,  the 
Itemises  were  sold  imder  a  decree  of  fore- 
closure entered  In  the  suit  At  that  sale  the 
mortgagee  purchased,  paying  the  full  amount 
of  Its  debt  and  cosU.  September  30,  1892, 
the  receiver  filed  a  report,  showing  that  he 
had  in  his  hands  hay,  wheat,  and  barley,  the 
crop  of  1892.  Thereupon  a  contest  arose  be- 
tween appellant  and  the  defendants  Beck, 
each  claiming  the  property.  It  was  given  to 
the  defendants,  and  plaintiff  appeals  from 
that  order. 

As  the  mortgage  debt  and  all  costs  Iiad 
been  fully  paid,  It  Is  difficult  to  comprehend 
upon  what  rational  ground  the  mortgagee 
can  claim  the  crops  which  were  in  the  hands 
of  the  receiver.  Counsel  argues  that  the 
rents  were  collected  by  the  receiver  for  the 
purpose  of  having  them  applied  to  the  mort- 
gage debt  Let  that  be  admitted;  still  they 
did  not  belong  to  the  mortgagee.  They  were 
held  as  security  only.  The  mortgagee  was 
not  entitled  to  his  debt  and  the  rents  and 
profits,  but  to  his  debt. only.  The  debt  hav- 
ing been  fully  paid  from  the  property  of  the 
debtor,  the  securities  which  remain  belong  to 
the  debtor. 

Counsel  seem  to  argue.  In  the  opening 
brief,  that  the  lease  did  not  expire  until  Oc- 
tober 1st,  and  they  put  in  proof  that  It  was 
generally  thought  that  the  cropping  season 
ended  at  that  time.  They  then  contend  that 
the  rents  were  not  due  until  the  end  of  the 
term,  and  that  plaintiff,  when  he  purchased 
the  mortgaged  premises  at  the  foreclosure 
sale,  which  was  nine  days  before  October, 
became  the  owner  of  the  premises,  and,  as 
such,  entitled  to  all  rents  which  fell  due  after 
bis  purchase.  I  think  it  clear  that  counsel 
are  mistaken  in  all  these  propositions.  The 
term  expired  at  least  as  soon  as  the  crops 
were  harvested  and  removed  from  the  prem- 
ises. The  term  was  for  the  cropping  season, 
and  It  was  stipulated,  In  effect,  that  the 
premises  were  to  be  used  for  the  purpose  of 
raising  these  crops  only.  If,  however,  it  be 
conceded  that  the  term  continued  until  Oc- 
tober, the  crops  were  to  t>e  delivered  to  the 
receiver  as  soon  as  convenient  after  harvest- 
ing, "In  a  seasonable  time  after  the  proper 
and  suitable  time  for  harvesting  and  gather- 


ing same."  If  tfaey  had  not  been  so  doliv- 
ered,  it  would  have  been  the  duty  of  tlie  re- 
ceiver to  compel  such  delivery.  And,  lastly. 
If  it  be  admitted  that  the  rent  was  payable 
after  the  sale  under  the  foredlosure,  still  the 
plaintiff  would  have  no  right  to  them.  He 
did  not  become  owner  by  purchasing  at  the 
sale.  His  title  was  not  at  all  changed  by 
that  fact,  except  that  the  amount  of  his  debt 
was  fixed,  and  his  right  to  a  deed,  or  a  earn 
paid  to  redeem  within  six  months,  absdnte. 
His  rights  as  purchaser  are  carefully  defined 
In  the  Code  of  Procedure. 

It  is  suggested,  rather  than  clearly  stated, 
that  his  title  dates  back  to  the  date  of  the 
mortgage.  It  cannot  be  that  It  is  really 
claimed  that  any  such  relati(m  affects  plain- 
tiff's rights  In  this  case.  The  relation  Is  al- 
lowed only  to  cut  off  Intervening  rights,  but 
the  piu'Chaser  has  the  rights  of  an  own» 
only  when  he  becomes  entitled  to  bis  deed. 
Jones,  Mortg.  {  1661.  I  advise  that  the  order 
be  affirmed. 

We  concur:    HAYNBS,  C;  SBARLS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 


BAMS  OP  UKIAH  V.  PETALUMA  SAV. 
BANK  et  al.     (No.  16,022.) 

(Supreme  C!onrt  of  California.     Dec.  28,  1893.) 

UNBBaOBDED  MOBTOAOBS— JUDOKBilTS — PRIOBI- 
TIBil. 

An  unrecorded  mortgage,  being  valid  be- 
tween the  parties  and  those  having  notice. 
(Civil  Code,  §  1217,)  and  being  declared  void, 
by  section  1214,  only  as  against  subsequent 
parchasers  or  mortgagees  for  value  and  in 
good  faith,  takes  precedence  over  an  attach- 
ment or  judgment  aen  obtained  ^er  execatioD 
of  the  mortgage. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sonoma  county: 
S.  K.  Dougherty,  JudgOb 

Action  of  the  Bank  of  Uklah,  a  napora- 
tion,  against  the  Petalnma  SavliigB  Bank,  a 
corporation,  Pierce  Ast>Ul,  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

Haskell  &  Meyer,  for  appellants.  J.  A 
(3ooper,  for  respondent 

TEMPLE,  C.  Appeal  from  the  judgment 
A  simple  question  of  law  is  presented  by  this 
appeal.  The  learned  Judge  of  the  trial  court 
In  an  opinion  which  respond^it  has  printed 
in  his  brief,  presHits  that  question  thus: 
"Will  the  lien  of  an  unrecorded  mortgage, 
given  to  secure  a  loan,  take  precediHice  over 
an  attachment  or  Judgment  lien  obtained 
after  the  execution  of  the  mortgage?"  Theri- 
is  no  law  in  this  state  which  requires  con- 
veyances to  be  recorded.  Section  1217  of  the 
Civil  Code  provides  that  'an  unrecwded  In- 
strument is  valid   as  between   the   partlea 
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thereto  and  those  wbo  have  notice  thereof.' 
This  section  Implies  that  a  mort^nge,  though 
unrecorded,  is  a  lien  upon  the  real  estate 
mentioned  therein,  and  our  supreme  court 
has  said  tliat  the  mortgage  lien  attaches 
when  the  instrument  is  executed,  though  re- 
tarded afterwards.  Root  t.  Bryant,  57  Cal. 
48;  Wallier  t.  Buffandeau,  63  Cal.  312."  The 
mortj^ge  covered  property  situate  in  So- 
noma county,  and  also  property  in  Trinity 
county.  It  was  recorded  in  Sonoma,  but 
not  in  Trinity.  Shortly  after  it  was  exe- 
cuted, appellant  brought  suit  against  the 
mortgagors,  and  caused  an  attachment  to  be 
levied  on  the  land  in  Trinity  county.  Sul>- 
sequently,  a  judgment  having  been  obtained, 
a  transcript  of  the  original  docliet  was  filed 
with  the  recorder  of  Trinity  county,  as  pro- 
vided to  section  674,  Code  Civil  Proc.  The 
Judgment  was  rendered  July  3, 1890,  and  this 
suit  was  commenced  to  foreclose  plaintiff's 
mortgage  May  14,  1891,  which  was  after  th» 
levy  of  the  attachment  and  the  filing  of  the 
judgment  docket.  The  trial  court  held  that 
the  lien  of  the  judgment  was  subject  to  the 
lien  of  the  mortgage,  and  defendants  appeal. 
The  lien  being  created  by  the  mere  execu- 
tion and  delivery  of  the  mortgage,  the  next 
question  is  whether  the  lien  is  lost,  as  to  a 
judgment  or  attaching  creditor,  because  the 
mortgage  Is  not  recorded.  It  is  enough  to 
gay  that  the  statute  does  not  so  provide. 
The  mortgage  unrecorded  is  only  declared 
void  as  against  subsequent  purchasers  or 
mortgagees  tor  value  and  in  good  faith. 
Giril  Code,  S  1214.  An  attaching  creditor 
takes  only  whatever  interest  the  debtor  has. 
"An  attachment  and  the  levy  of  an  execu- 
tion or  a  JudgmcDt  lien  are  not  much  differ- 
ent, and  an  attachment  creditor  cannot  be 
considered  as  a  bona  fide  purchaser.  The 
creditor  is  entitled  to  the  same  rights  as  the 
debtor  bad,  and  to  no  more."  Ping.  Chat. 
Mortg.  {  665.  See,  also,  Foorman  ▼.  Wal- 
lace, 75  Cal.  653,  17  Pac.  6S0.  I  find  some 
cases  from  other  states  which  at  first  view 
Heem  to  sustain  the  position  of  appellants. 
So  far  as  I  have  examined  such  cases,  they 
all  depend  upon  some  statutory  provision 
which  is  wanting  here.  In  some  states  an 
unrecorded  instrument  is  made  void  as  to 
creditors  under  certain  circumstances.  I 
think  the  Judgment  shotdd  be  afiBLrmed. 

We  concur :     HATNES,  0.;   SSARLS,  0. 

PER  GDBIAM.  Fw  the  reasons  given  In 
th«  foregoing  opinion  the  Judgment  is  af- 
ficmed. 


MORB  V.  BLSfORB  COUNTY  IRRIGATION 
CO..  Limited. 
{Supreme  Court  of  Idaho.    Dec  20,  1893.) 
,  Action  OK  Contract— Pleabijios. 

A  contract  may  be  declared  in  haee 
T^ba,  or  according  to  its  legal  effect.  When 
the  former  mode  is  adopted,  the  instrument  in- 


corporated into  the  complaint  most  show  upon 
its  face  in  direct  terms,  and  not  by  implica- 
tion, all  the  facts  which  the  pleader  would 
have  to  allege  had  he  elected  to  set  it  forth 
by  averment. 
(SyliabUB  by  the  Court.) 

Appeal  from  district  court,  Blmore  coun- 
ty; CO.  Stockslager,  Judge. 

Action  by  Mary  A.  J.  More  against  the  Bl- 
more County  Irrigation  Company,  limited, 
for  breach  of  contract  Plaintiff  had  jndg- 
moit,  and  defendant  appeals.     Reversed. 

B.  M.  Wolfe,  for  appellant  Texas  Angel 
and  D.  T.  Miller,  for  respondent 

HUSTON,  C.  J.  Plaintiff  commenced  her 
action  In  the  district  court  by  filing  com- 
plaint; of  which  the  following  is  a  copy: 

^'Complaint: 

"In  the  fourth  Judicial  court  in  and  for  El- 
more county,  of  the  state  of  Idaho.  October 
term,  1892.  Mary  A.  J.  More,  Plaintiff,  vs. 
Elmore  Comity  Irrigation  Company,  Limited, 
a  Corporati{>n,  Defendant  The  plaintiff 
complains  and  alleges:  (1)  That  defendant 
Is  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Illinois,  and  do- 
ing business  as  such  corporation  in  Elmore 
county,  Idaho,  with  principal  place  of  busi- 
ness in  Cook  county,  Illinois.  (2)  That  this 
plaintlS,  on  the  29th  day  of  April,  1892, 
owned  and  controlled,  for  her  own  use  and 
benefit,  certain  water  rights  <m  the  follow- 
ing described  lands  in  Elmore  county,  to 
wit:  The  N.  V&  of  the  N.  W.  %  of  section 
24.  and  the  S.  W.  ^  of  the  N.  W.  %  of  sec- 
tion 25;  also,  the  S.  %  of  the  S.  W.  \i,  of 
section  25,-aU  in  Tp.  4  S.,  R.  6  B.  B.  M.  (3) 
That  defendant  desiring  to  procure  of  this 
plaintiff  a  surrender  of  her  said  water,  rights, 
title,  and  interest  therein,  and  to  divert  said 
water  to  defendant's  use  and  lienefit,  and  In 
consideration  of  this  plaintiff  surrendering  to 
defendant  her  said  right,  this  plaintiff  and 
defendant  entered  into  a  certain  written  con 
tract  whereby  said  defoidant  agreed  to  fur- 
nish this  plaintiff  a  perpetual  water  right 
to  said  premises,  and  especially  without 
charge  for  the  year  1882.  A  copy  of  said 
oontract  is  hereto  attached,  and  marked  'Ex 
hiblt  A,'  and  made  a  part  hereof.  (4)  That 
under  and  by  virtne  of  said  contract  the  said 
defendant  appropriated  said  water  of  this 
plaintiff  to  its  own  use  and  benefit,  but 
failed  to  supply  this  plaintlfl  with  water  in 
time  and  quantity  as  agreed,  and  her  land, 
and  crops  growing  tha%(»i,  were  damaged 
by  drouth;  and,  by  reason  of  said  def aid- 
ant's failure  to  supply  plaintiff  with  water  in 
time  or  by  terms  of  said  contract,  plaintiff 
has  been  damagea  in  her  lands  and  crops  in 
the  sum  of  nineteen  hundred  and  seventy- 
five  dollars,  (11,975.00.)  Wherefore  plaintiff 
prays  for  judgment  in  the  sum  of  nineteen 
hundred  and  seventy-five  d<Hlars,  ($1,975.00,) 
together  with  interest  and  costs  of  this  ac- 
tion. WiU  H.  Dial  &  D.  T.  AflUer,  Attor^ 
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neys  for  Plaintiff."   Duly  verified  September 
10,  1892.     FUed  September  19,  1892. 

"Exhibit  A. 

"Monntaln  Home,  Idaho,  April  29,  1892.  It 
is  herein  agreed,  by  and  between  the  Elmore 
County  Irrigation  Company,  Liimited,  and 
Mary  A.  J.  More,  In  consideration  of  the  sur- 
render and  assignment  of  all  the  water  rights, 
and  interests  in  water  rights,  held  and  owned 
by  the  said  Mary  A.  J.  More,  In  water  rights 
to  the  following  described  land,  to  wit:  The 
north  half  of  the  northwest  quarter,  section 
24,  and  the  southwest  quarter  of  the  north- 
west quarter  of  section  25;  also,  the  south 
half  of  the  southwest  quarter  of  section  25, 
—all  in  township  4  south,  range  6  east,  Boise 
meridian,  in  consideration  of  a  perpetual 
water  right  from  the  said  Elmore  County 
Irrigation  Company,  Lt'd>  It  is  further 
agreed  the  Elmore  County  Irrigation  Com- 
pany, Limited,  will  not  charge  said  Mary  A 
J.  More  for  use  of  water  upon  said  land  for 
the  year  1892  A.  D.  Elmore  County  Irriga- 
tion Company,  Lt'd.  Thomas  J.  Farrel, 
President.     Mary  A.  J.  More." 

To  this  complaint,  defendant  demurred, 
generally,  that  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  answer  filed, 
trial  had  before  court  with  a  Jury,  and  ver- 
dict for  plaintiff.  From  the  Judgment  ren- 
dered on  said  verdict,  defendant  appeals. 

The  only  error  relied  upon  by  appellant  in 
this  court  is  in  the  overruling  of  the  demur- 
rer by  the  district  court  "A  contract  may 
be  declared  on  according  to  Its  legal  effect, 
or  in  haec  verba,  •  •  •  but,  to  enable 
the  pleader  to  adopt  this  latter  mode,  the  in- 
strum^it  which  Is  thus  adopted  as  a  part 
of  the.  complaint  must  show  upon  its  face 
in  direct  terms,  and  not  by  Implication,  all 
the  facta  which  the  pleader  would  have  to 
allege  under  the  former  mode  of  pleading  by 
av»ment"  Joseph  v.  Holt,  37  Cal.  253.  We 
are  admonished  tliat,  imder  our  statutes, 
pleadings  should  be  liberally  construed. 
While  fully  recognizing  the  obligation  im- 
posed upon  us  by  that  provision  of  the  stat* 
ute,  we  must  still  Insist  that  there  Is  a  limit 
to  Judicial  generosity  In  this  behalf,  and  we 
know  of  no  existing  system  of  pleading  un- 
der which  the  complaUit  In  this  case  can  be 
sustained  against  a  general  demurrer.  We 
are  limited,  in  our  consideration  of  this  case, 
to  the  errors  assigned  and  discussed;  with 
the  merits  of  the  case  we  have  nothing  to  do. 
Many  of  the  authorities  dted  by  counsel  for 
respondent,  and  much  of  his  argument,  go  to 
the  merits  of  the  case;  but  we  are  ccmfined 
in  this  decision  to  the  one  question  raised  by 
the  record,  to  wit,  the  sufficiency  of  the  com- 
plaint. There  is  no  consideration  expressed 
In  the  otmtract;  there  Is  a  proposed  consid- 
eration, bnt  DO  evidence  that  any  consld««- 
tion.  eyer  passed,  either  from  the  plaintiff 
to  the  defendant,  or  rice  versa.  This  ac- 
tion was  brought  to  recover  damages  for  the 


failure  of  defendant  to  furnish  wat«  for  the 
purpose  of  irrigating  certain  lauds  during  th? 
year  1S92.  There  is  no  agreement  by  defend- 
ant, expressed  in  the  contract,  to  furnish  the 
plaintiff  with  water  for  the  year  1882.  The 
terms  of  the  contract  are:  "It  is  further 
agreed  the  Elmore  County  Irrigation  Com- 
pany, Limited,  will  not  charge  said  Mary  A. 
J.  More  for  iise  of  water  ui>on  said  land  for 
the  year  1892  A.  D."  We  are  not  permitted 
to  infer  from  this  statement  in  the  contract 
an  obligation  on  the  part  of  the  defendant 
to  furnish  plaintiff  with  any  amount  of 
water  at  any  time.  By  so  doing  we  should 
not  construe  the  contract,  but  make  one. 
There  is  no  averment  in  the  complaint  on  the 
contract  that  plaintiff  ever  transferred  to  de- 
fendant any  water  right  or  water  rights 
whatever,  and  we  are  not  at  liberty  to  imply 
or  infer  such  transfer.  As  before  stated,  we 
can  consider  nothing  in  this  case  except  the 
error  assigned,  and  that  Is  the  overruling  of 
the  demurrer  to  the  complaint  This  was  er- 
ror, and  for  such  error  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings; costs  awarded  to  appelant 

MORGAN  and  SULLIVAN,  3J.,  concur. 


BAKER  V.  KNOTT. 
(Supreme  Court  of  Idaho.    Dec.  6, 1893.) 

Practicb  OS  Appeai^-Laohcs— Judicial  Notici 

1.  Where  the  record  fails  to  show  the  date 
of  the  adjournment  of  the  term  of  district 
court  at  which  the  order  vacating  judgment 
was  made,  laches  will  not  be  presumed. 

2.  This  court  cannot  take  judicial  notice 
of  the  adjournment  of  the  terms  of  the  district 
courts. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Owyhee  coun- 
ty; E.  Nugent,  Judge. 

Action  by  J.  OrvUle  Baker  against  William 
B.  Knott  From  an  order  vacating  a  default 
Judgment  for  plaintiff,  he  appeals.    Affirmed. 

Geo.  H.  Stewart,  A.  A.  Fraser,  and'w.  E. 
Borah,  for  appellant  B.  J.  Curtis  and  Texas 
Angel,  for  respondent 

HUSTON,  O.  X  This  Is  an  appeal  from  an 
order  of  the  district  Judge  of  the  third  dis- 
trict vacating  Judgment  rendered  in  favor 
of  the  plaintiff,  and  against  the  defendant. 
at  the  July  term,  1802,  of  the  district  court 
for  the  county  of  Owyhee.  Suit  was  com- 
menced by  filing  complaint  and  Issuing  sum- 
mons on  the  8th  day  of  July,  1882.  Sum- 
mons was  served  on  the  22d  day  of  Jul;. 
1892,  returned  on  the  23d  same  month.  It 
would  seem  from  the  record  that  a  demurrer 
was  filed  by  defendant  although  none  ap- 
pears in  the  record,  and  that  the  same  wa« 
overruled,  and  on  the  2d  day  of  August  1S(>-' 
default  of  defendant  for  want  of  answer  .nixi ' 
Judgment  on  default  was  entered  agaiust  dt"- 
fendant  for  the  sum  of  $1,512,  and  costs,    on 
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January  SO,  1893,  the  defendant  filed  blR  mo- 
tion to  vacate  the  judgment,  and  also  an  an- 
swer and  affidavit  of  merits  on  the  20th  day 
of  February,  1893.  The  Judge  of  said  dis- 
trict court,  afto:  a  hearing  had  upon  said 
motion,  made  and  entered  his  order  vacating 
eald  Judgment,  and  allowing  defendant  to 
answer  the  complaint  In  said  action,  upon 
terms.  From  said  order  of  the  Judge  of  said 
district  court  this  appeal  la  taken. 

It  Is  contended  by  appellant  that  more  than 
five  months  having  elapsed  after  the  adjourn- 
ment of  the  term  of  the  district  court,  at 
which  said  Judgment  was  entered  before  ap- 
plication was  made  to  vacate  the  same,  and 
no  reasonable  excuse  appearing  for  such  de- 
lay. It  was  an  abTise  of  discretion  on  the  part 
of  the  district  Judge  to  allow  said  motion, 
and  make  the  order  vacating  said  Judgment. 
The  anthoritles  dted  by  appellant  would 
seem  to  support  this  contention;  yet  there  Is 
a  principle  underlying  this  class  of  cases 
which  should  not  be  overlooked,— thnt  is, 
that  each  case  must  be  considered  in  the 
light  of  all  the  circumstances  surrounding  It 
An  api>ellate  court  wlU  hesitate  before  de- 
ciding that  the  lower  court,  or  the  Judge  there- 
of, has  abused  its  discretion  In  a  matter  in  re- 
gard to  which  such  court  must  of  necessity 
have  been  better  Informed  than  the  appellate 
court  can  be.  Section  4229,  Rev.  St  Idaho, 
provides,  among  other  things,  that  "when- 
ever, for  any  reason  satisfactory  to  the  court, 
or  the  Jndge  thereof,  the  party  aggrieved  has 
failed  to  apply  for  the  relief  sought  during 
the  term  at  which  such  Judgment,  order,  or 
proceeding  comphiined  of  was  taken,  the 
court,  or  the  Jndge  thereof  in  vacation,  may 
grant  the  rdief  upon  application  made  with- 
in a  reaa<»iable  time,  not  exceeding  six 
months  after  the  adjournment  of  the  term." 
Sow,  the  record  nowhere  shows  uiwn  what 
day  said  term  of  the  district  court  adjourned. 
The  Judgmmt  it  appears,  was  entered  on 
the  2d  day  of  August  1892,  and  the  motion 
to  vacate  was  filed  January  30,  1893,  but  the 
six  months  mentioned  in  the  statute  begin 
to  ran  only  from  "the  adjournment  of  the 
term."  Having  nothing,  therefore,  in  the  rec- 
ord, to  wairant  us  in  so  doing,  we  can  hardly 
say  that  any  laches  are  strictly  charge.ible 
against  the  respondent;  especially  when  the 
district  Judge  has  held  otherwise,  upon  a 
fnller  knowledge  of  the  t&cta  than  is  attaina- 
ble from  the  record  before  ns. 

The  adjournments  of  the  district  court  are 
matters  of  which  this  court  has  no  Judicial 
knowledge.  That  the  Joly  term  of  the  dis- 
trict court  for  the  county  of  Owyhee  ad- 
journed on  some  day  between  August  2, 1892, 
and  January  30,  1803,  is,  perhaps,  inferable 
from  the  record;  bat  upon  what  particular 
day  between  these  dates  said  district  court 
adjourned  is,  from  anght  that  appears  in  the 
record,  pur^  a  matter  of  conjecture.  Un- 
der the  mlea  of  the  district  court  of  the  third 
district,  the  actl<Ki  coold  not  properly  have 
been  placed  upon  the  calendar  for  the  July 


term,  except  by  consent  of  both  parties.  No 
siich  consent  appears  In  the  record,  although 
the  record  does  show  that  one  Mr.  Badger 
appeared  and  argued  the  demurrer,  and  sub- 
mitted to  a  Judgrment  against  his  client  But 
the  defendant  repudiates  the  action  of  Mr. 
Badger  hi  the  premises,  and  avors  that  be 
was  misled  by  said  Badger.  Of  all  these 
matters  the  district  judge  was  better  in- 
formed than  we  can  be  by  an  inspection  of 
this  record.  The  affidavit  and  answer  of  the 
defendant  certainly  show  a  meritorious  de- 
fens«.  We  find  nothing  In  the  record  that 
wan-ants  us  In  disturbing  the  order  and  Judg- 
ment of  the  lower  ooiu*t  The  order  of  the 
district  court  is  affirmed,  with  costs. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


RICH  V.  FRENCH  et  at. 

(Supreme  Court  of  Idaho.    Dec.  20,  1883.) 

Appeal — Record— Bond. 

1.  When  the  transcript  contains  matter 
not  properly  a  part  thereof,  >uch  improper  mat- 
ter will  be  stricken  out  on  motion. 

2.  The  record  on  appeal  must  show  that  an 
undertaking,  on  appeal.  In  due  form,  has  been 
properly  filed,  or  that  the  same  has  been  waived 
by  stipulation  of  the  parties. 

(Syllabaa  by  the  Court.) 

Appeal  from  district  court  Bear  Lake 
county;  D.  W.  Standrod,  Jndge. 

Action  by  8.  J.  Rich  against  Annie  E. 
French  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  appealed.  Plain- 
tiff moves  to  strike  out  a  portion  of  the 
record.  Motion  granted,  and  Judgment  af- 
firmed. 

Speuce  &  Chalmers,  for  appellants.  Haw- 
ley  &  Reeves,  S.  J.  Rich,  and  John  A.  Bag- 
ley,  for  re.<!pondent 

SULLIVAN,  J.  This  Is  an  attempted  ap- 
peal from  the  Judgment  Respondent  moves 
to  strike  from  the  record  appellants'  notice 
of  "intention  to  move  for  a  new  trial,"  also 
the  "notice  of  settlement  of  statement,"  also 
the  order  of  the  coxut  below  refusing  to 
settle  statement,  also  "statement  on  motion 
for  new  trial,"  and  "affidavits  on  motion  for 
new  trial,"  on  the  grounds  (1)  that  no  state- 
ment on  motion  for  new  trial  was  ever  set- 
tled; (2)  that  no  order  was  made  by  the  coiu't 
below  either  granting  or  refusing  a  new  trlaL 
Subdivision  2,  |  4456,  Rev.  St  1887,  pro- 
vides, In  cases  of  this  kind,  that  the  Judg- 
ment roll  shall  consist  of  "the  pleadings, 
a  copy  of  the  verdict  of  the  Jury  or  findings 
of  the  court  or  referee,  all  bills  of  exceptions 
taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer  or  relating  to  a  change  of 
parties,  and  a  copy  of  the  judgment"  Upon 
an  examination  of  the  record,  we  find  that 
no  statement  of  the  case,  nor  bill  of  excep- 
tions, has  been  settled  by  the  court  below. 
That  being  true,  under  the  section  above 
referred  to  the  parts  ofg^he^lra^^:^;^^^^ 
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ered  by  said  motion  as  eiboye  Indicated  are 
no  part  of  the  record  on  this  appeal,  and 
must  be  stricken  out. 

]^spondent  moves  to  dismiss  this  appeal, 
on  the  ground  that  the  record  falls  to  show 
that  on  undertaking  on  appeal  has  been  filed, 
as  required  by  law.  We  find  the  objection 
sustained  by  the  record.  The  record  fails  to 
show  that  an  undertaking  on  appeal  has  been 
given,  or  that  such  undertaking  has  been 
waived.  SecUon  4S21,  Rev.  St.  1887,  pro- 
vides, among  other  things,  in  appeals  from 
a  final  Judgment,  that  the  record  on  ap- 
peal "must  be  accompanied  by  the  certifi- 
cate of  the  clerk  or  attorneys,  that  an  un- 
dertaking on  appeal  In  due  form  has  been 
properly  filed  or  the  stipulation  of  the  parties 
waiving  an  undertaking."  The  attempted 
appeal  is  dismissed,  at  appellants'  costs,  and 
the  Judgment  of  the  court  below  afSrmed. 

HUSTON,  O.  J.,  and  MORGAN,  J.,  concur. 


FtBISCHNBR    t.    OITIZENS*    RBALr-B8- 

TATE  &  INV.  CO. 
(Supreme  Court  of  Oregon.     Dec   26,    1893.) 

Nuisance — Li^bilitt  or  Landi/>rd  —  Action  to 
Enjoix— Dahaoes— Jdrisdiction  is  Equitt. 

1.  D.  leased  premises  to  C.  for  three  year*, 
with  an  option  to  renew  for  two  years.  Be- 
fore the  expiratioQ  of  the  three  years,  C  as- 
signed the  lease  to  W.,  and  D.  sold  the  prem- 
ittes  to  defendant.  W.  sublet  the  premises  to 
tenants,  who  used  them  in  such  manner  as  to 
injure  plaintiflfs  property.  Defendant  sued  W. 
for  poiisession,  and  compromised  with  W.  by 
executing  a  new  lease.  Held  a  surrender  of 
ihe  old  lease,  which  gave  defendant  a  right  of 
entry,  and  that  defendant  was  liable  to  plain- 
tiff for  injuries  resulting  from  a  maintenance 
of  the  nuisance  after  the  execution  of  the  new 
lease. 

2.  Where  filth  from  defendant's  premises 
penetrated  plaintitTs  cellar,  thereby  rendering 
It  unfit  for  occupancy,  equity  will  enjoin  such 
nnisance,  under  Hill's  Code,  U  33.3,  380,  giving 
relief  against  a  nnisance   m   equity. 

3.  Such  court,  having  jurisdiction  to  grant 
an  injunction,  might,  as  an  incident  thereto, 
award  damages. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Judge. 

Action  by  L.  Meischner  against  the  Citi- 
zens' Real-Estate  &  Investment  Company. 
There  was  judgment  for  plalntltf,  and  de- 
fendant appeals.    AfQrmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MOORE,  J.: 

This  Is  a  suit  to  restrain  the  defendants 
from  maintaining  a  private  nuisance,  and  for 
the  recovery  of  the  damages  resulting  there- 
from. The  facts  show  that  the  plaintiff  is 
the  owner  of  lots  5,  6,  and  7,  in  block  20, 
as  shown  upon  the  recorded  plat  of  the  city 
of  Portland,  and  that  the  defendant,  the 
Citizens'  Beal-Bstate  &  Investment  Company, 
a  private  corporation.  Is  the  owner  of  lot 
8  in  aald  block,  which  Joins  plaintiff's  prop- 
erty on  the  north.  That  on  September  28, 
1888,  John  Donnerberg  owned  aald  lot  8, 


and  on  that  day  leased  It  and  the  Irattdlng 
thereon  to  Richard  Clinton  and  wife,  to  be 
used  as  a  theater  for  the  term  of  three  years 
from  October  1,  1888,  at  the  monthly  rental 
of  $250.  The  lease,  among  other  things,  pro- 
vided that  it  should  be  optional  with  the 
lessees  to  renew  It  for  a  term  of  two  years 
after  the  expiration  of  the  first  term,  upon 
the  payment  of  $300  per  month,  they  agree- 
ing to  keep  the  building  in  good  repair,  and 
to  make  no  Improper  use  of  the  property,  nor 
sublet  it,  without  the  written  consent  of  the 
lessor.  That  on  December  5,  1889,  the  said 
Donnerberg  entered  into  a  contract  with  the 
Citizens'  Real-Bstate  &  Investment  Com- 
pany, whereby,  in  consideration  of  $5,000 
paid  down,  and  the  payment  of  $20,000,  and 
the  execution  of  a  note  and  mortgage  for 
$26,000,  within  six  months  thereafter,  he 
agreed  to  execute  and  deliver  to  it  a  war- 
ranty deed  for  said  properly.  Said  contract 
further  provided  that  until  the  deed  was  ex- 
ecuted and  delivered  Donnerberg  should  col- 
lect the  rents  under  the  lease.  That  on 
March  6,  1890,  said  Clinton  and  wife,  wiUi 
the  written  consent  of  Donnerberg,  assigned 
their  Interest  in  said  lease  to  P.  W.  Eagles, 
as  trustee  for  John  Cort  After  the  lease 
was  assigned,  the  a*e  of  the  building  as  a 
theater  was  abandoned,  the  first  floor  was 
cut  up  into  saloons,  stores,  shops,  and 
booths,  and  the  second  floor  juirtltioned  into 
lodging  rooms,  and  all  let  to  Chinese  ten- 
ants, who  placed  sinks,  closets,  and  urinals 
therein,  which  were  so  imperfectly  connected 
with  the  sewer  that  the  sh^ts  and  liquids 
therefrom  saturated  the  aoll  beneath  the 
building.  That  about  the  time  these  changes 
were  made  the  plaintiff  commenced  to  ex- 
cavate a  cellar  upon  his  lots  for  the  pur- 
pose of  erecting  a  six-story  brick  buHding, 
and  the  water,  filth,  and  foul  matter  from 
said  lot  8  poured  into  the  excavation  to  such 
an  extent  that  the  work  was  Impeded,  wher<»- 
upon  the  tenants  and  landlord  were  notlflo<i 
by  the  chief  of  police,  and  temporary  relief 
was  obtained,  whereby  the  plaintiff  was  en- 
abled to  erect  one  story  of  his  building,  which 
was  roofed  over,  with  the  Intention  at  some 
future  of  completing  the  oth«-  stories.  After 
plaintiff's  building  was  completed,  the  water 
and  foul  matter  from  the  premises  occupied 
by  said  Chinese  percolated  through  and 
moistened  a  portion  of  bis  cellar  wall  about 
60  feet  long  and  2^  feet  high,  creating  a 
sUmy  substance  thereon  that  caused  foul  and 
noisome  odors,  rendering  the  plaintltTs  prem- 
ises unwholesome  and  sickly,  and  weaken- 
ing the  said  wall.  'Ebat  on  July  31,  1890, 
Citizens'  Real-Estate  &  Investmoit  Com- 
pany made  final  payment,  and  received  the 
deed  from  Donnerberg  and  wife  for  said 
lot,  and  nine  days  t:hereafter  commenced  a 
suit  in  the  circuit  court  ot  the  state  of  Ore- 
gon for  Multnomah  county  against  John 
Cort,  Charles  Green,  and  others,  to. enjoin 
them  from  interfering  with  the  possession  of 
said  premises,  and  a  restraining  order  was ' 


Or.) 


FLEISCHNEB  v.  CITIZENS'  BEAL-ESTATE  &  INV.  CO. 


175 


issued,  but,  before  it  could  be  served  upon 
them,  said  F.  W.  Ea^ea  and  John  Cort  filed 
their  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  Oregon  against  the 
said  company,  and  obtained  a  provisional 
injunction  therein,  whereupon  said  Cort  and 
Green  appeared'  in  the  state  court  In  the 
said  suit  against  them,  filed  a  plea  in  abate- 
ment, and  upon  their  motion  said  suit  was 
dismissed.  The  Citisens'  Real-Bstate  &  In- 
vestment Company  appeared  in  said  suit  In 
the  United  States  court  Issues  were  Joined, 
testimony  taken,  and  on  October  16,  1891,  a 
decree  was  rendered  therein  enjoining  and 
restraining  said  corporation  from  Interfering 
with  said  premises  until  the  expiration  of 
said  lease.  That  after  the  said  decree  was 
tendered  the  corporation  secured  possession 
of  a  portion  of  the  premises  claimed  by  it, 
and  commenced  an  action  In  the  state  court 
against  the  tenants  in  possession  of  said  lot, 
whereupon  said  F.  W.  Bagles,  John  Cort 
and  one  Sigmund  Schwabacher,  who  had 
acquired  some  interest  therein,  appeared  in 
said  action,  and,  belnc  substituted  for  the 
tenants,  filed  their  petition  and  bond  t<x  the 
removal  of  said  cause,  and  it  was  by  order 
of  the  court  removed  to  the  federal  court, 
where,  upon  a  trial  of  the  issues,  Judgment 
was  rendered  against  the  corporation,  from 
which  it  appealed;  but,  pending  the  appeal, 
a  compromise  was  effected,  and  under  the 
option  provided  in  the  conti-act  the  corpora- 
tion executed  a  lease  to  said  Eagles  and 
others,  whereby.  In  consideration  of  the  pay- 
ment of  $400  per  month,  it  demised  to  them 
said  premises  for  a  term  to  expire  Decem- 
ber 31,  1802,  and  said  appeal  was  dismissed. 
The  plaJbitifC  alleges  the  existence  of  the 
nuisance,  and  its  effect  upon  his  building; 
that  he  bad  notified  the  defendants  to  abate 
It,  bat  that  they  had  faUed  to  do  so,  and 
that,  in  consequence  thereof,  his  property 
had  been  damaged  in  the  sum  of  $3,000; 
and  prayed  that  said  nuisance  be  abated, 
the  defendants  prohibited  from  continuing 
It,  and  tot  his  damage.  The  Citizens'  Real- 
Bstate  &  Investment  Company,  after  deny- 
ing the  allegations  of  the  complaint,  allege 
the  facts  hereinbefore  recited.  The  testi- 
mony having  been  taken  and  submitted,  the 
court  rendered  a  decree  In  favor  of  the 
plaintiff  for  the  abatement  of  the  nuisance, 
and  awarded  him  $500  damages,  from  which 
the  company  alone  appeals. 

A.  H.  Tanner,  for  appellant  W.  Minor,  for 
respondent 

MOOR£,  jr.,  (after  stating  the  f&cts.)  The 
appellant  contends  that  the  execution  of  the 
lease  on  December  14,  1891,  was  not  a  relet- 
ting of  the  premises,  and  that  it  la  not  liable 
for  any  of  the  damages  sustained  by  plain- 
tiff. Tbe.  authorities  are  uniform  In  hold- 
ing that  a  landlord  oat  of  possession  is  not 
responsible  for  a  nuisance  occurring  after  the 
oxecutlon  of  the  lease,  unless  he  Is  in  some 


manner  at  fault  for  its  creation  or  continu- 
ance. Wolf  V.  Kllpalrick,  101  N.  Y.  140,  4 
N.  E.  188.  When  the  landlord  has  not  covo- 
nanted  to  keep  the  premises  In  repair  the 
duty  is  imposed  upon  the  tenant,  under  the 
Implied  covenants  of  the  lease,  to  so  use  the 
property  as  to  avoid  the  necessity  for  repairs, 
(Powell  V.  Railroad  Co.,  16  Or.  33,  16  Pac. 
863;)  and  In  such  cases,  if  the  property  were 
in  good  condition  at  the  tune  of  the  demise, 
and  leased  for  a  purpose  that  would  not  cre- 
ate a  nuisance,  the  tenant,  and  not  the  land- 
lOTd,  Is  liable  to  third  persons  for  injiu^ 
from  the  creation  or  maintenance  of  any 
nuisance  upon  the  leased  premises,  (Fisher 
r.  Thirkell,  21  Mich.  1.)  The  reason  for  this 
rule  Is  put  upon  the  theory  that  the  lease 
gives  to  the  tenant  the  exclusive  possession 
of  the  premises,  and  thereby  excludes  the 
landlord's  right  of  entry;  and,  his  right  of 
entry  and  possession  being  suspended  daring 
the  term,  it  follows  that  his  liabilities  in  re- 
spect to  the  possession  are  also  suspended, 
exc^>t  as  to  aocb  defects  in  the  premises  at 
the  time  of  the  demise  as  might  in  the  man- 
ner of  their  use  produce  injury  to  third  per- 
sons. The  gmsral  rule  of  law  Is  that  Qie 
tenant,  and  not  the  ownar,  Is  responsible  for 
injuries  recc^Lved  In  coasequenca  of  a  failure 
to  keep  the  premises  in  repair.  To  this  gen- 
eral rule  the  authorities  recognize  these  ex- 
ceptions: (1)  When  the  landlord  has,  by  an 
express  agreement  between  the  tenant  and 
himself,  agreed  to  keep  the  premises  in  re- 
pair, so  that  in  case  of  a  recovery  against 
the.  tenant  he  would  hare  his  remedy  over 
against  the  landlord,  then,  to  avoid  circuity 
of  action,  the  party  Injured  by  the  defect  and 
want  of  repair  may  have  lils  action  in  the 
first  instance  against  the  landlord.  (2)  When 
the  premises  are  let  with  a  nuisance  upon 
them,  by  means  of  which  the  injury  com- 
I^alned  of  is  recMvsd.  (8)  W^bere  a  landlord 
rents  premises  for  a  purpose  which.  In  the 
very  nature  of  things,  would  become  a  pub- 
lic nuisance,  Manufacturing  Co.  v.  Lindsay, 
10  m.  App.  583;  Wood,  Nuis.  (  73.  The  lease 
from  John  Doimerberg  to  Richard  Clinton 
and  wife,  under  which  the  tenants  claimed 
possession,  untU  the  execution  of  the  new 
one,  contained  an  express  covenant  that  the 
lessees  would  keep  the  buildings  in  repair. 
The  evidence  shows  that  the  premises  were 
In  good  r^air  when  Cllaton  went  Into  pos- 
session, and  also  in  good  repair  at  the  time 
the  deed  from  Donnerberg  and  wife  was 
executed  and  delivered  to  the  Oitieens'  Real- 
Estate  &  Investment  Company;  that  the  lease 
for  a  theater  was  a  lawful  use,  and  would 
not,  in  its  nature,  become  a  public  nuisance. 
but  that  thereafter  the  assignee  of  the  lease, 
without  the  consent  and  against  the  protest 
of  the  owner,  sublet  the  premises  to  Chinese 
tenants,  who  created  the  nuisance  that 
caused  the  injury.  Under  this  state  of  facta, 
if  no  new  lease  had  been  executed,  by  all  the 
onthorlties  the  company  wonld  not  have  been 
Uable  for  any  injury  arising  from  a  use  of  the 
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property  by  the  tcnaDts.  The  lease  trom 
DoDuerberg  to  CllDton  contained  a  prurlslon 
that  the  lessees,  at  their  option,  might  have 
the  privilege  of  continuing  in  possession  of 
the  premises  for  two  years  after  the  expira- 
tion of  the  first  term,  upon  the  payment  of 
$300  per  month.  This  was  a  covenant  that 
passed  with  the  laud,  (Wood,  Landl.  &  Ten. 
666,)  and  upon  the  exercise  of  the  option  and 
performance  of  the  conditions  precedent  by 
the  lessees  a  court  of  equity  would  have  de- 
creed a  specific  performance  of  the  covenant 
by  the  lessor,  (Id.  271,)  and  this  option,  when 
exercised,  created  a  valid  lease  for  five  years; 
and  siich  additional  term  Is  not  a  new  de- 
mise, but  a  continuation  of  the  old  one,  (Id. 
UT5.)  and  hence  the  term  did  not  expire  on 
the  1st  day  of  Octobor,  1891,  nor  until  two 
years  thereafter.  On  December  14,  1891, 
after  the  Citizens'  Real-Estate  &  Investment 
Company  had  failed  in  the  state  and  federal 
courts  to  gain  possession  of  the  premises, 
and  realizing  that  It  would  probably  be  Im- 
possible to  do  80  before  the  term  had  expired, 
it  compromised  with  the  lessees,  and  exe- 
cuted a  new  lease,  by  which  the  tenants  were 
permitted  to  continue  In  possession  until  De- 
cember 31,  1892,  upon  the  payment  of  $400 
per  month.  By  the  terms  of  this  lease  the 
lessees  paid  the  owner  $1,300  more  than  the 
first  agreement  required,  and  the  term  was 
shortened  10  months.  This  was  taking  a 
new  lease,  the  legal  effect  of  which  was  the 
surrender  of  the  old  one.  TayL  Landl.  & 
Ten.  {  340.  Upon  the  surrender  of  the  old 
lease,  the  company  was  Invested  with  the 
right  of  entry,  and,  as  the  nuisance  was  in 
existence  upon  the  premises,  it  must  be  pre- 
sumed to  have  been  aware  of  the  fact,  and 
hence  It  Is  liable  for  its  continuance  under 
the  exception  to  the  general  rule  that  it  bad 
demised  premises  with  a  nuisance  then  In 
existence  thereon.  The  law  is  well  settled 
that  if  the  tenant  creates  a  nuisance  upon 
the  premises  during  the  term,  by  an  unusual 
or  extraordinary  use  thereof,  although  the 
landlord  cannot  be  made  chargeable  for  the 
consequences  in  the  first  Instance,  yet,  if  he 
subsequently  renews  the  lease  with  the  nui- 
sance thereon,  he  becomes  chargeable  for  its 
continuance.  Rosewell  v.  Prior,  2  Salk.  400; 
Wbalen  v.  Glouchester,  4  Hun,  24. 

Section  333,  Hill's  Code,  In  substance,  pro- 
vides that  any  person  whose  property  is  af- 
fected by  a  private  nuisance,  may  maintain 
an  action  at  law  for  damages  therefor,  and. 
If  Judgment  be  given  for  the  plaintiff  In  such 
action,  he  may,  in  addition  to  the  execution* 
to  enforce  the  same,  on  motion,  have  an  order 
allowing  a  warrant  to  issue  to  the  sheriff  to 
abate  such  nuisance;  and,  if  It  appear  that 
such  remedy  is  inadequate,  the  plaintiff  may 
proceed  in  equity  to  have  the  defendant  en- 
Joined.  From  this  the  appellant  contends 
that  the  statute  furnishes  a  complete  and 
adequate  remedy  at  law,  and  for  that  rea- 
son a  court  of  equity  could  acquire  no  Juris- 
diction, except  as  an  auxiliary  ronedy  in  aid 


of  the  legal  action.  Section  3S0  of  said  Code 
further  provides  that  the  enforcement  or  pro- 
tection of  a  private  right,  or  the  protection 
from  or  redress  for  an  injury  thereto,  shall  be 
obtained  by  a  suit  in  equity  in  :ill  cases 
where  there  Is  not  a  plain,  adequate,  and 
complete  remedy  at  law,  and  may  be  ob- 
tained thereby  in  all  cases  where  courts  ot 
equity  have  been  used  to  exercise  concurrent 
Jurisdictioo  with  courts  of  law,  unless  other- 
wise specially  provided  In  this  chapter.  The 
chapter  containing  this  section  nowhere  pro- 
vides that  courts  of  equity  shall  not  entw- 
tain  Jurisdiction  to  enjoin  a  nuisance,  ftnd 
this  court  has,  upon  the  theory  that  courts 
of  equity  have  been  used  to  exercise  concur- 
rent Jurisdiction  with  courts  of  law  in  such 
cases,  fully  established  the  rule  that  when 
a  person  has  sustained  Irreparable  injury,  or 
would  be  compelled  to  bring  a  multiplicity 
of  actions  to  recover  the  damage,  he  may 
Invoke  the  aid  of  a  court  of  equity,  and  ob- 
tain an  injunction  to  prevent  the  continuance 
of  a  private  nuisance:  Parrish  ▼.  Stephen!:. 
1  Or.  73;  Luhrs  v.  Sturtevant,  10  Or.  170; 
Waits  V.  Foster,  12  Or.  247,  7  Pac  24;  Esson 
V.  Wattler,  (Or.)  34  Pac.  75a  Courts  of 
equity,  then,  have  concurrent  Jurisdiction 
with  courts  of  law  In  certain  cases  to  pre- 
vent the  maintenance  or  continuance  of  a 
nuisance.  It  should  only  be  lnv<4ced,  how- 
ever, where  the  Injury  complained  of  Is  ir- 
reparable, such  as  the  destruction  of  prop- 
erty, or  when  it  menaces  the  life  or  health  of 
the  plaintiff  or  of  his  family,  or  where  the 
guilty  party  is  not  able  to  respond  In  dam- 
ages for  the  Injury.  But  when  compensa- 
tion for  the  Injury  caused  by  a  private  nui- 
sance is  the  gist  of  the  complaint,  the  remedy 
is  by  an  action  at  law  for  the  damages.  Id 
the  case  at  bar  It  is  alleged  that  the  water, 
slops,  filth,  and  other  matter  from  the  sinks, 
closets,  and  urinals  penetrated  the  plaintlfTs 
cellar  wall,  and  caused  noxious  and  offensive 
pools  to  form  In  the  cellar,  and  a  slimy  sub- 
stance to  gather  along  the  walls,  thereby 
tainting  and  corrupting  the  premises,  and 
rendering  them  unfit  for  occupancy.  This 
allegation  Is  fully  supportc^l  by  the  evidence, 
aud  was  sufficient  to  warrant  the  court  in 
granting  the  Injunction.  The  court,  then,  hav- 
ing Jurisdiction  of  the  cause  for  the  purpose 
of  granting  the  li^junction,  could  It,  In  view 
of  section  17  of  article  1  of  the  constitution, 
which  provides  that  "In  all  clvU  cases  the 
right  of  trial  by  Jury  shall  remain  Inviolate," 
award  damages  lor  the  Injury  resulting  from 
the  nuisance?  The  English  rule  was  that 
the  court  ^  chancery,  having  Jurisdictioo  for 
the  purpose  of  granting  the  Injimction,  will 
prevent  the  circuity  and  expense  of  a  trial 
In  equity  for  an  Injunction  and  at  law  for 
damages,  and,  although  It  cannot  decree  dam- 
ages for  the  plaintiff's  loss,  will  substitute  an 
account  of  the  defendant's  profits,  (Adams, 
Eq.  219;)  and  that  this  rule  applied  to  oases 
of  nuisance,  (Id.  208.)  This  rule  probably 
proceeds  unon  the  theory  that  the  tort  has 
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l>een  waived,  the  defendant  treated  as  an 
luTOluntary  trustee  for  plaintiff's  benefit,  and 
required  to  account  for  the  profits  he  has 
made  out  of  the  maintenance  of  the  nui- 
sance; and  yet  there  must  be  many  cases  in 
which  no  pr(^t  has  been  realized  by  the  de- 
fendant, and  tor  that  reason  the  plaintiff 
would  be  without  remedy  In  equity. 

The  better  rule,  though  not  universal,  seems 
to  be  embraced  In  the  doctrine  that  if  a  court 
of  equity  acquires  either  exclusive  or  con- 
current jiu-lsdlction  It  may  go  on  to  com- 
plete adjudication,  and  establish  purely  legal 
rights  and  grant  legal  remedies,  which  would 
otherwise  be  beyond  the  scope  of  its  authori- 
ty. Pom.  Eq.  Jur.  i  181.  This  principle  has 
been  applied  to  cases  in  which  a  court  of 
equity  had  obtained  jurisdiction  for  the  pur- 
pose of  granting  an  Injimction  to  restrain 
a  private  nuisance,  and,  having  obtained  Ju- 
risdiction for  the  purpose  of  awarding  the 
special  relief,  the  court  retained  the  cause, 
and  decreed  full  and  final  relief,  including 
damages  and  abatement  of  whatever  caused 
the  nuisance.  Id.  {  237.  "As  an  Incident 
to  the  r^ef  by  InJimctlon,  courts  of  equity 
will.  In  proper  cases,  consider  .and  settle  the 
question  of  damagee;  but  no  bill  will  be  en- 
tertained merdy  for  the  piu-poee  of  settling 
damages,  that  being  regarded  as  the  proper 
practice  of  the  courts  of  law."  Bassett  v. 
Manufacturing  Co.,  43  N.  H.  249.  "A  court 
of  equity,"  says  Orton,  J.,  in  a  suit  to  abate 
a  nuisance,  "having  otherwise  jurisdiction  of 
the  case,  can  award  the  damages  as  well  as 
a  court  of  law."  Mills  Co.  v.  Hmry,  73  Wis. 
220,  40  N.  W.  809.  Courts  of  equity,  in  this 
state,  prior  to  the  adoption  of  the  constitu- 
tion, had-  exercised  concurrent  Jurtsdictimi 
with  courts  of  law  in  cases  of  private  nui- 
sance. Parrish  v.  Stephens,  1  Or.  73.  In 
Tribou  v.  Strowbrldge,  7  Or.  158,  Boise,  J., 
interpreting  this  section  of  the  constitution, 
said:  "This  language  of  the  constitution  in- 
dicates that  the  right  of  trial  by  Jury  shall 
continue  to  aU  suitors  in  courts  in  all  cases 
in  which  it  was  secured  to  them  by  the  laws 
and  practices  of  the  courts  at  the  time  of  the 
adoption  of  the  constitution,"  and  held  that, 
88  the  practice  prior  to  the  adoption  permit- 
ted a  court  of  law  to  refer  long  accounts  for 
computation,  the  right  to  do  so  continued, 
notwithstanding  the  prohibition  of  the  con- 
frtltutlon.  In  Phipps  v.  Kelly,  12  Or.  218,  6 
Pac.  707,  it  was  hdd  that,  where  a  court  of 
equity  originally  had  jurisdiction  of  any  Class 
of  cases  for  which  the  proceedings  at  com- 
mon law  did  not  then  afford  an  adequate 
remedy,  such  jurisdiction  will  not  be  lost 
by  reason  of  subsequent  legislation  confer- 
ring jurisdiction  on  a'  court  of  law  to  decide 
fiuch  cases,  unless  there  are  negative  words 
excluding  the  jurisdiction  of  equity.  It  la 
true  that  there  was  a  complete  remedy  at 
common  law  in  cases  of  private  nuisance 
prior  to  the  adoption  of  section  333,  supra, 
but,  since  that  section  has  no  words  nega- 
tiving the  Jurisdiction  of  equity,  and  as,  in 
v.35P.no.2— 12 


certain  cases,  equity  had  Jurisdiction  to  en- 
Join  a  private  nuisance  prior  to  the  adoption 
of  the  constitution,  It  follows  that  the  coiurt 
had  authority  to  render  judgment  for  the 
damages  as  an  incident  to  the  suit  for  nu 
injunction.  The  appellant,  then.  Is  liable  in 
damages  for  some  amount,  and,  as  this  Is 
difficult  of  ascertainment,  and  as  no  positive 
rule  can  be  established  as  a  measure,  we  see 
no  error  in  the  court's  allowance  of  th^ 
amount  awarded,  and  for  that  reason  the 
decree  is  affirmed. 


BROWN   V.   DESCHUTTES  BRIDGE  CO.« 

(Supreme  Court  of  Oregon.     Oct  Term,  1386.) 

VmuB— Traksitort  Aotiohb— Wbiti  —  Ssbvios 
— Jurisdiction. 

1.  SubdiTlsion  1,  (  45,  HUl'a  Code,  provid- 
ing for  a  change  of  venne  when  the  action 
has  not  been  brought  in  the  proper  counter, 
does  not  apply  to  transitory  actions,  since  in 
such  actions  any  county  where  service  of  sum- 
mons may  be  had  is  a  proper  county. 

2.  In  all  transitory  actions,  service  upon 
the  defendant  within  the  county  where  the  ac- 
tion is  brought  is  essential  to  the  jurisdictiou. 
Service  in  any  other  county  is  a  nullity,  but  a 
voluntary  appearance  is  equivalent  to  personal 
service. 

Action  by  W.  H.  Brown  against  the  De- 
schuttes  Bridge  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
fii-med. 

Fechelmer  &  Ach,  for  appellant  Spriggs 
&  Richardson,  for  respondent. 

PER  CURIAM.  The  defendant  Is  a  cor- 
poration, with  its  principal  office  at  Albany, 
in  Linn  county.  The  respondent  brought 
an  action  against  it  in  the  circuit  court  of 
Crook  county,  and  the  summons  was  served 
by  delivering  a  copy  thereof  to  the  secre- 
tary of  the  appellant  in  Linn  county.  The 
appellant  appeared  and  answered,  and  after- 
wards moved  to  change  the  venue  to  Linn 
county,  on  the  ground  that  the  action  had 
been  commenced  in  the  wrong  county.  This 
motion  was  denied,  and,  upon  a  trial,  judg- 
ment went  for  the  plaintiff.  From  that 
Judgment,  defendant  appeals,  alleging  as 
error  the  denial  of  its  motion  to  change 
venue.  The  action,  being  for  damages,  was 
transitory,  and  might  be  brought  within 
any  county  within  the  state  where  the  de- 
fendant resided  or  might  be  found  at  the 
commencement  thereof.  Subdivision  1  of 
section  44,  Civil  Code,  (Hill's  Code,  |  45,) 
provides  that  the  court  or  Judge  thereof 
may  change  the  place  of  trial  when  It  ap- 
pears that  the  action  has  not  been  brought 
In  the  proper  county.  But  this  provision, 
we  apprehend,  does  not  apply  to  transitory 
actions.  In  such  case  it  cannot  be  said  that 
the  action  has  been  brought  in  the  wrong 
county,  since  it  may  be  brought  In  any  coun- 
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ty  where  senrlee  of  gnminons  may  be  had. 
But  in  all  such  cases  It  Is  essential  to  the 
Jtirisdictlon  of  the  court  that  service  upon 
the  defendants,  or  some  of  them,  be  had 
In  the  county  where  the  action  is  brought; 
otherwise  the  court  will  be  without  authority 
to  render  a  valid  judgment.  In  this  case 
the  service  upon  the  defendant  in  Linn  coun- 
ty was  a  nullity.  But  it  vcrfuntarlly  ap- 
peared aud  filed  an  answer,  and  contested 
the  case  to  the  end.  Snch  an  appearance 
was  equivalent  to  a  personal  service.  Civil 
Ck>de,  i  61  (Hill's  Code,  f  62.)  There  was  no 
error,  and  the  Judgment  must  be  affirmed. 


EVBBDING  V.  McGINN,  District  Attorney.' 
(Supreme  Court  of  Oregon.     Nov.  21,  1889.) 

BTATDTEjB  —  CONBTBCOTIOn  —  DiBCRBVION  OF  DlS- 

nticrr  Attobkbt  — Qco  Wi.KHANTO— Nathjrk  op 
Wbit, 

1.  In  adopting  the  statnte  of  another  state, 
we  adopt  along  with  it  the  judicial  construction 
Which  it  had  received  in  the  former  state  prior 
to  its  adoption  here.  Ci^wford  v.  Itoberts,  8 
Or.  824;  Mclntyre  v.  Kamm,  7  Pac.  27,  12 
Or.  253;  and  Trabant  v.  Kummell,  12  Pac. 
66r  14  Or.  17, — approved  and  followed. 

2.  Hill'd  Code,  §  357,  veats  in  each  district 
attorney  a  discretion  whether  he  will  institute 
a  prosecution  under  said  section  to  try  the 
title  to  an  office,  and  mandamus  will  not  lie 
to  control  such  discretion. 

3.  lie  proceeding  authorized  by  Hill's 
Code,  §  357,  to  try  the  title  to  an  office,  ii  a 
public  prosecution,  instituted  and  conducted  by 
the  public  prosecutor  under  his  official  obliga- 
tion and  responsibility. 

Appeal  from  circuit  court,  Multnomah 
county. 

Application  by  Richard  EvertJIng  for  man- 
damus to  compel  Henry  E.  McGinn,  district 
attorney  of  the  fourth  judicial  district,  to 
institute  a  proceeding  to  try  the  title  to  the 
office  of  police  commissioner  of  the  city  of 
Portland,  to  which  office  plaintiff  claims  to 
have  been  elected.  A  peremptory  writ  was 
ordered  to  Issue,  and  defendant  appeals. 
Heversed. 

Upon  the  filing  of  the  petition,  the  court 
allowed  an  alternative  writ,  to  which  writ 
the  district  attorney  returned,  among  other 
things,  that,  upon  application  being  made  to 
him  by  the  petitioner  to  prosecute  an  infor- 
mation in  the  nature  of  a  quo  warranto 
against  Joseph  Simon,  the  person  alleged  to 
have  usurped  and  Intruded  into  said  office 
of  police  commissioner,  he  examined  into 
the  right  and  title  of  said  petitioner  to  have 
and  exercise  said  office,  and  the  right  and 
title  of  the  said  Joseph  Simon  to  continue 
to-  hold  and  exercise  said  office,  and  from 
the  examination  so  made  by  him  he  became 
convinced  that  petitioner,  Richard  Everdlng, 
had  no  claim  of  title  to  said  office;  that  the 
xena  of  office  of  said  Joseph  Simon,  the  pres- 
ent incimibent  thereof,  had  not  expired;  and 
that  he  would  continue  to  hold  said  office 

'Published  through  the  courtesy  of  the  offi- 
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until  the  legislature  of  the  state  of  Oreg(» 
would  adopt  some  further  legislation  on  the 
subject.  The  district  attorney  further 
claims  in  his  answer  that  the  prosecation  of 
such  a  proceeding  Is  a  matter  wholly  within 
his  discretion  as  district  attorney,  and  that 
the  exercise  of  such  discretion  ought  not  to 
be,  and  could  not  be,  controlled  by  said  ci^ 
coit  court  He  further  showed  in  his  an- 
swer to  the  writ  that  he  had  ottered  to  insti- 
tute such  proceeding  as  the  petitioner  desired 
on  certain  terms  and  conditions,  which  was 
declined  by  the  petitioner.  The  particular 
terms  and  conditions  are  not  necessary  to 
be  specified,  for  the  reason  that  they  do  not 
affect  the  question  to  be  determined.  The 
plaintiff  demurred  to  this  return,  which  de- 
murrer was  sustained  by  the  court,  and  an 
order  made  directing  a  peremptory  writ  to 
issue,  from  which  judgment  the  district  at- 
torney appeals. 

C.  U.  Carey  and  Alfred  F.  Sears,  Jr.,  for 
appellant  Geo.  H.  .Williams  and  Edw.  B 
Watson,  for  respondent 

STRAHAN,  J.  The  first  and  material  ques- 
tion presented  by  this  record  is  whether  or 
not  the  district  attorney  may  be  compelled  by 
writ  of  mandamus  to  Institute  and  prosecute 
a  proceeding  to  try  the  title  to  a  public  office; 
or,  stating  the  question  in  a  different  form, 
is  the  power  to  institute  such  proceeding  con- 
fided to  the  district  attorney  by  the  oonsti- 
tntion  and  laws  of  this  state,  to  be  exer- 
cised in  his  discretion,  when  he  shall  de- 
termine that  a  case  exists  requiting  the  ex- 
ercise of  such  power?  Hill's  Code,  {  357, 
provides':  "An  action  at  law  may  be  nudn- 
tained  in  the  name  of  the  state,  upon  the 
information  of  the  prosecuting  attorney,  or 
upon  the  relation  of  a  private  party  against 
the  person  offepding,  in  the  following  cases:— 
(1)  When  any  person  shall  usurp,  intrude  in- 
to, or  unlawfully  hold,  or  exercise  any  pub- 
lic office,  dvil  or  military,  or  any  franchise 
within  this  state,  or  any  office  in  a  corpora- 
tion either  public  or  private,  created  or 
formed  by  or  under  the  authority  of  this 
state;  or,  (2)  when  any  public  officer,  civil 
or  military,  has  iaae  or  suffered  an  art 
which,  by  the  provisions  of  law,  makes  a 
forfeiture  of  his  office;  or,  (3)  when  any  as- 
sociation or  number  of  persons  act  within 
this  state,  as  a  corporation,  without  bein? 
duly  Incorporated."  This  section  is  copied 
almost  literally  from  the  Revised  Statutes 
of  the  State  of  New  Yorit,  published  in  1850, 
(volume  3,  p.  578,  {  432.)  It  therefore  be- 
comes necessary  for  us  to  inquire  what  con- 
struction this  statute  had  received  in  the- 
state  of  New  York  prior  to  its  adoption  here, 
for  the  reason  that  In  adopting  it  we  adopted 
along  with  it  the  judicial  construction  of 
that  state  whence  it  was  taken,  as  under- 
stood at  that  time.  Crawford  v.  Roberts. 
8  Or.  324;  Mclntyre  v.  Kamm,  12  Or.  233, 
7  Pac,  27;    Trabant  v.  Rummell,  14  Or.  17, 
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12  Pac  B0.  This  precise  question  first  came 
before  the  supreme  court  of  New  York  In 
1858,  In  People  t.  Attorney  General,  22  Barb. 
114.  It  was  a  motion  for  a  mandamus 
against  the  attorney  general,  requiring  him 
to  inatitute  the  necessary  proceeding  against 
Henry  B.  Davis  to  oust  him  from  the  office 
of  Jnstloe  of  the  supreme  court,  and  that 
the  relator  might  be  adjudged  to  be  entitled 
to  said  office;  but  the  court  held  that,  un- 
der the  provisions  of  the.  Revised  Statutes 
and  the  Code,  it  was  for  the  attorney  gen- 
eral, and  not  the  supreme  court,  to  determine 
whether  in  any  particular  case  it  was  prop- 
er that  an  action  to  try  the  right  to  an  of- 
fice should  be  brought  or  not,  and  that  con- 
sequently a  mandamus  would  not  lie  to  com- 
pel the  attorney  general  to  prosecute  an  ac- 
tion of  that  nature.  In  disposing  of  that 
case  the  court,  after  a  very  learned  and  ex- 
haustive review  of  the  authorities,  said: 
"The  language  of  the  statute,  too.  Is  guard- 
ed. An  action  may  be  brought  by  the  at- 
torney generaL  It  is  permissive.  The  pow- 
er merely  is  conferred.  It  is  for  him  to  de* 
tennlne  whetho*  a  fit  case  is  presented.  As 
to  everything  but  the  form,  the  proceeding 
stands  as  it  did  at  common  law.  The  usur- 
pation of  an  office,  though  it  frequently  in- 
volves little  else  than  private  rights,  is,  in 
the  eye  of  the  law,  a  public  offense.  The 
only  remedy  is  by  an  action  in  the  name  of 
the  people.  It  is  a  public  prosecution,  in- 
stituted and  conducted  by  the  public  prose- 
cutor unda  bis  official  obligation  and  re- 
sqponsibUity.  It  Is  not  the  province  of  the 
court  to  ccmtrol  his  discretion,  or  to  authorize 
a  private  prosecutor  to  assume  his  office, 
and  In  his  name  to  wield  the  power  of  pub- 
Uc  prosecutor."  And  this  decision  has  been 
followed  in  that  state.  People  v.  Fairchild, 
8  Hun,  S34;  In  re  Gardner,  68  N.  Y.  467; 
People  V.  Palrchlld,  67  N.  Y.-334.  The  lan- 
guage of  the  Florida  Code  is  in  effect  the 
same  as  New  Y<m-1c  and  Oregon,  and  it  has 
received  the  same  construction  that  has  been 
given  to  the  Code  of  New  York.  Robinson 
▼.  Jones,  14  Fla.  256.  And  in  a  case  involy- 
ing  an  analogous  principle  this  court  has  de- 
cided the  same  way.  State  v.  Oregon  Cent 
R.  Co.,  2  Or.  255;  State  v.  Douglas  Co. 
Road  Co.,  10  Or.  198.  In  the  latter  case 
tbe  action  was  brought  under  section  356 
of  HUl's  Code,  where  leave  of  court  must 
first  be  obtained  for  the  purpose  of  annul- 
ling the  existence  of  a  private  c(»:poration; 
and  the  question  arose  as  to  tbe  power  of 
tlM  cotirt  to  control  the  district  attorney  in 
tlM  otMidnct  of  said  action  after  such  leave 
bad  been  obtained.  Tbe  precise  question 
iiiT<dTed  was  whether  or  not  this  court  could 
so  tax  oontTOl  the  district  attorney  as  to  pre- 
vent tbe  dismissal  of  the  appeal  in  this  court 
Ib  •  ease  where  It  was  claimed  that  private 
rlshts  were  Involved,  and  where  private 
OKinse]  had  been  employed  to  assist  the  dis- 
trict attorney  in  the  prosecution;  and  this 
court  beld  it  had  no  such  power,  saying,  by 


Waldo,  J.:  "Our  statute  limits  the  power 
of  the  district  attorney,  acting  ex  officio,  in 
requiring  him  to  get  leave;  but,  where  leave 
has  been  granted,  the  dlscretlMiary  power 
of  the  court  has  been  expended.  The  dis- 
trict attorney  is  the  law  officer  of  the  state 
within  the  limits  of  his  district,  with  the 
powers,  in  the  absence  of  statutory  regula- 
tion, of  the  attorney  general  at  coiomon 
law."  These  authorities  are  decisive  of  tbe 
question  presented  by  this  record.  Upon 
the  argument  here,  distinguished  counsel  for 
the  respondent,  feeling  the  force  of  these 
authorities,  lu-ged  that  they  did  not  state 
the  correct  rule  of  law,  and  that  the  court 
ought  to  disregard  them.  This  we  have  no 
power  to  do.  We  cannot  make  law,  no  dif- 
ference how  great  the  supposed  hardship 
may  be.  We  can  only  declare  and  admin- 
ister it  as  we  find  It.  Nor  can  iwe  ignore 
the  binding  fbrce  of  adjudged  cases,  unless 
we  are  prepared  to  demonstrate  that  they 
contain  an  erroneous  exposition  of  tbe  law. 
Neither  our  own  individual  views  nor  the 
views  of  learned  cotmsel  are  sufficient  for 
that  On  such  a  subject  other  adjudged 
cases  containing  sotmder  expositions  must  be 
presented  for  our  guidance.  This  has  not 
been  done.  In  fact,  no  authorities  whatever 
countervailing  those  already  cited,  or  even 
stating  a  different  principle,  have  rewarded 
the  researches  of  the  able  counsel  who  rep- 
resented the  respondent  in  this  court.  With- 
out expressing  any  opinion  upon  tbe  ultimate 
right  to  the  office.  It  Is  not  amiss  to  say  the 
very  able  argument  of  counsel  indicates  that 
the  question  in  the  present  state  of  the  law 
la  involved  in  much  doubt  and  uncertainty. 
Let  the  Judgment  appealed  from  be  reversed, 
and  the  cause  be  remanded  to  the  court  be- 
low, with  directions  to  dismiss  respondent's 
petition. 


MORA  V.  PBOPLH. 

(Snpreme  Court  of  Colorado.    Dee.  22,  1893.) 

MUKDER— COKFESBIONS — DeCLABATIONS — VeBDIOT 

— Hakuless  Kkkob— Datb  or  Bxboutioh — Oa- 
JBOIIOIfg  Wafvbd. 

1.  Statements  of  a  person  accnaed  of  mnr- 
der,  which  tend  to  explain  IncrimiDatlng  dr- 
camstances  brought  against  him,  and  to  show 
him  innocent  of  any  crime,  are  not  confessions, 
are  admissible,  though  not  made  Tolnntarily, 
and  may  be  proved  false  by  the  prosecution  aft- 
er it  has  proved  that  accased  made  them. 

2.  Where  the  defense  in  a  murder  trial  la 
that  the  murder  was  committed  by  a  person 
who  was  with  defendant  before  anq  after  the 
morder,  and  who  was  killed  by  officers  in  re- 
sisting arrest  a  declaration  made  by  such  per* 
son  shortly  before  death  was  not  a  dying 
declaration,  and  was  inadmissible  either  for 
or  against  defendant 

S.  Objection  to  the  admission  of  testimo- 
ny on  a  subject  which  defendant's  oonnsel 
opened  cannot  first  be  raised  by  defendant  on 
appeal. 

4.  A  misleading  direction  of  the  trial  conrt 
to  the  jury  to  separate  their  verdict  of  guilty 
of  murder  in  the  first  degree  from  their  rec- 
ommendation   of    defendant    for    mercy    was 
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cured  where  the  conrt  subsequently  instructed 
thp  jary,  while  the  verdict  was  under  their  con- 
trol, that  the  punishment  for  such  crime  was 
fixed  absolutely,  and  the  jury,  on  being  polled 
thereafter,  affirmed  such  verdict. 

5.  Where  the  execution  of  a  murderer  is 
stayed  on  writ  of  error  till  after  the  date  of 
execution  as  fixed  by  the  trial' court,  the  su- 
preme court  has  statutory  authority,  in  case 
of  affirmance,  to  fix  the  date  of  execntion. 

Krror  to  district  court.  Park  county. 

Librado  Mora  was  convicted  of  murder 
in  the  first  degree,  and  brings  error.  Af- 
firmed. 

Defendant  was  charged  In  the  first  and 
second  counts  of  the  indictment  with  the 
mui'der  of  Andrew  Peterson,  and  in  the  third 
with  the  murder  of  Nels  O.  Anderson,  and 
was  found  guilty  upon  both  the  first  and 
third  counts. 

y.  G.  Holliday,  for  plaintiff  in  error. 
Robinson  &  Love,  amicus  curiae.  Eugene 
Bngly,  Atty.  Gen.,  and  0.  A.  Wilkin,  for 

the  People. 

HATT,  0.  X  It  appears  from  the  evidence 
that  Anderson  and  Peterson  were  partners 
In  business  and  warm  personal  friends. 
Their  occupation  was  that  of  common  la- 
borers, and  as  such  they  had  found  employ- 
ment in  various  grading,  mining,  and  other 
camps  in  this  state,  for  several  years  im- 
mediately prior  to  their  death,  which  oc- 
curred on  or  about  the  9th  day  of  July,  1891. 
At  the  time,  they  were  passing  through 
Park  county  on  foot.  In  search  of  work,  and 
were  last  seen  by  any  witness  produced 
at  the  trial  at  about  9  o'clock  on  the  morn- 
ing of  Thursday,  July  9,  1891,  at  Como. 
Two  days  thereafter  their  dead  bodies  were 
found  about  seven  miles  from  that  town, 
and  near  the  Red  Hill  stage  road.  Peter- 
son's body  was  found  first  He  had  been 
killed  upon  the  highway,  and  his  body 
dragged  Into  the  timber,  about  75  or  100 
yards  fi'om  the  road.  The  next  day  An- 
derson's body  was  found,  about  8  or  10  yards 
from  the  road.  Both  bodies,  at  the  time 
of  discovery,  were  hidden  from  view  from 
the  road.  It  was  shown  by  expert  testi- 
mony that  death  in  each  instance  was  pro- 
duced by  pistol-shot  wounds,  which  were 
necessarily  almost  immediately  fatal.  The 
murder  was  for  some  10  days  shrouded  In 
mystery.  The  first  clue  to  the  perpetra- 
tors was  found  by  a  ranchman  who  hap- 
pened to  be  passing.  His  attention  was 
attracted  to  a  roll  of  blankets  in  a  se- 
cluded place  near  the  scene  of  the  homi- 
cide. Further  investigation  revealed,  in  ad- 
dition to  these  blankets,  two  pairs  of  over- 
alls, a  pair  of  trousers,  and  some  other  ar- 
ticles. The  trousers  were  of  a  peculiar  pat- 
tern sometimes  worn  by  Mexicans,  but  not 
by  othors.  The  GV«>aU8  bore  the  evidence 
of  having  l>een  used  in  sheep  shearing. 
Farther  investigation  led  the  offlcov  to  sus- 
pect the  defendant,  Mora,  and  one  Candldo 
Costilla,  as  the  perpetrators  of  the  crima 


These  men  were  traced  to  Huerfano  coun- 
ty, and  the  arrest  of  Mora  effected.  Cos- 
tilla was  killed  while  resisting  arrest. 

At  the  trial  in  the  district  court,  the  state, 
after  proving  the  c(M-pus  delicti,  introduced 
proof  of  the  following,  among  other,  facts 
tending  to  show  that  Mom  participated  in 
the    homicide:     It    was   shown    that   plain- 
tiff in   error.   Mora,  and  Candldo  Costilla, 
were  also  partners  and  friends;  that  in  the 
month  of  June,  1891,   they  were  together 
in  the  northern  part  of  the  state,  she.arin? 
sheep  when  such  work  was  to  be  had,  and 
also  gambling  at  odd  times.     Early  in  the 
month  of  July  they  left  the  neighborhood 
of  the  town  of  Byers,  In  Arapahoe  coimty, 
and  started  in  a  southerly  direction.     They 
made   this    trip    upon    horseback.      A    few 
days  after  starting,  they  were  seen  at  Castle 
Rock,  in  Douglas  county,  and  at  other  places 
at   different  periods   within  the  next  few 
days,  at  points  between   Castle   Rock   and 
Park  county.     Upon  this  trip,  Mora  carried 
a  Bllver-mouuted  pistol  with  a  white  handle. 
It  was  of  41  caliber.     Costilla  had  a  Colt's 
revolver.     Although  the  caliber  of  this  pis- 
tol was  45,  either  44  or  45  cartridges  could 
be  used  in  firing  it     On  Thursday  morning. 
July  9th,  lietween  the  hours  of  10  and  II 
o'clock,  Mora  and  Costilla  called  at  the  store 
of  Samupl  Cohen,  in  the  town  of  Fairplay. 
Mora  did  the  talking.     He  asked  for  cart- 
ridges for  a  44  or  45  Colt's  revolver.     Mr. 
Cohen  did  not  have  eitho-  of  these  sizes, 
and   Mora  purchased  a   box   of  41-caliber 
Colt's  cartridges.     The  money  was  funushed 
by  Costilla.    He  handed  it  to  Mora,   and 
he  in  turn  handed  it  to  Mr.  Cohen.     With 
these  cartridges  the  plaintiff  in  error.  Mora, 
loaded  his  pistol  before  leaving  the  store. 
After  this  was  done,  they  both  went  oat,  got 
on  their  horses,  and  went  off.    At  about  the 
same  time  that  Mora  and  Costilla  were  at 
this    stM'e,    Anderson   and    Peterson    were 
shown   to   have  been   at  the  store  of    Mr. 
Pike,  in  Como,  Como  b^ng  about  10  miles 
distant  from  Fairplay.     The  witnesses  for 
the  prosecution  descMbe  in  detail  the  dress 
of  Anderson  and  Pet«*son  at  this  time.    Up- 
on   the   person   of  Andaw>n    was   a    silver 
watch,    with    a    pecnilar    buckskin    string, 
about  one-half  or  three-guarters  of  an  Inch 
wide,  tied  to  the  buttonhole. 

The  uncontradicted  evidence  of  the  state 
shows  that  Anderson's  death  was  caused  by 
a  41-callber  bullet,  and  Peterson's  by  a  44- 
caliber  bullet,  such  as  were  carried  by  Mora 
and  Costilla,  respectively;  that  the  overalla 
and  blankets  found  near  the  place  of  the 
killing  belonged  in  part  to  Mora,  and  in  part 
to  Costilla.  In  addition  to  this,  it  was  shown 
that  the  silver  watch  with  the  buckskin 
string,  worn  by  Anderson  Immediately  prior 
to  his  death,  was  traced  Into  the  possesslcm 
of  Mora  shortly  after  the  homicide,  at  which 
time  he  exhibited  It  to  a  ranchman  living  in 
the  vicinity,  for  the  purpose  of  having  it 
set  Various  articles  of  clothing  that  were 
'igitizcd  by^ 
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identified  as  the  property  of  Anderson  and 
Peterson  were  shown  to  have  been  in  pos- 
session of  Mora  and  Costilla  stiortly  after  the 
homicide,  and  some  blanlcets  found  in  pos- 
session of  Mora  and  Costilla  were  identified 
as  those  carried  by  Anderson  and  Peterson 
shortly  prior  to  the  homicide. 

It  was  further  shown  that  both  Peterson 
and  Anderson,  when  last  seen,  were  strong, 
powerful  men,  in  the  very  prime  of  life, 
and  in  the  full  enjoyment  of  vigorous  health. 
The  weight  of  Peterson,  who  was  the  larger 
of  the  two,  was  estimated  by  witnesses  for 
the  state  at  from  170  to  185  pounds,  and,  in 
the  opinion  of  these  witnesses,  the  body 
could  not  hare  been  dragged  from  the  road  to 
tile  place  where  found  by  one  person.  The 
trail,  for  a  part  of  this  distance,  was  up  quite 
a  steep  incline,  and  here  the  traclcs  of  two 
men  were  distinctly  visible,  the  trades  in- 
dicating that  the  men  were  engaged  in  drag- 
ging a  heavy  tx>dy.  It  was  also  shown  that 
CostlUa's  face,  just  before  the  killing,  was 
covered  with  a  heavy  growth  of  beard,  and 
that  he  was  cleanly  shaven  immediately 
thereafter,  rendering  identification  difficult. 
Mora,  when  seen  the  day  after  the  homl- 
<dde,  was  wearing  a  pair  of  overalls  much 
too  long  and  too  large  for  him.  These, 
or  a  similar  pair,  he  liad  on  at  the  time  of 
bis  arrest  After  arrest  he  was  talsen  to 
Falrplay  in  charge  of  an  oflaear.  Being 
obliged  to  change  can  at  Pueblo  on  this  trip. 
Mora  was  taiien  off  the  train  from  the  south, 
and  placed  In  the  Pueblo  jail,  awaiting  the 
west-boimd  train.  During  this  Interval  he 
tools  off  these  overalls,  and  secreted  or  de- 
stroyed them,  leaving  his  person  exposed  so 
that  the  ofilcer  had  to  procure  another  pair 
to  enable  him  to  complete  the  journey.. 

When  Mora  was  first  arrested  he  denied 
knowing  anything  about  the  homicide,  and 
that  he  was  ever  In  Park  county.  After- 
wards, from  time  to  time,  as  be  was  con- 
fronted by  evidences  tending  to  show  his 
participation  in  the  crime,  he  undertook  to 
explain  away  the  unfavorable  circumstances. 
This  he  did  upon  several  occasions,  the  last 
being  at  the  time  of  Ills  preliminary  exam- 
ination betote  a  justice  of  the  peace  in  Park 
county.  At  this  examination  he  was  acting 
under  the  advice  and  direction  of  counsel. 
He  went  upon  the  witness  stand  voluntarily, 
and  repeated  the  statements  which  he  bad 
previously  made,  going  into  details  for  the 
piupose  of  explaining  the  incriminating  cir- 
cumstances brought  out  by  the  witnesses  for 
th»  state.  At  the  trial  in  the  district  court 
the  accused  did  not  go  niMn  the  witness 
stand,  but  the  state,  as  part  of  its  case 
against  him,  was  allowed  to  introduce,  over 
the  objections  of  defendant,  these  various 
statements  theretofore  made  by  him,  and 
afterwards  introduced  evidence  tending  to 
prove  their  falsity.  The  objection  urged  to 
the  admissibility  of  these  statements  Is  that 
they  were  confessions  induced  by  some  hope 
or  promise  of  a  benefit,  and  therefore  not 


voluntary.  While  we  tblnk  fbt  pret>onder- 
ance  of  the  evidence  tends  to  show  that  these 
statements  were  freely  and  voluntarily  made, 
yet  their  admissibility  in  evidence  does  not 
depend  upon  such  fact. 

An  examination  of  these  statements  dis- 
closes that,  instead  of  being  a  confession  of 
guilt  of  the  crime  charged  on  the  part  of 
Mora,  they  are  explanations  of  the  incrim- 
inating circumstances  brought  against  him, 
evidently  intended  to  show  his  Innocence  of 
any  crime.  The  gist  of  these  statements  is 
as  follows:  That  he  was  a  resident  of  Huer- 
fano county,  Colo.,  and  19  years  of  age  at 
the  time  of  the  preliminary  examination. 
That  in  June,  1891,  he  started  out  with  10 
companions  for  the  purpose  of  sbeaiing 
sheep.  That  he  bad  seen  Costilla  in  Huer- 
fano county  previous  to  this  trip,  but  bad 
no  acquaintance  with  him.  Tliat  afterwards 
they  sheared  sheep  together  in  the  vicinity 
of  Byers.  From  Byers  they  went  south  to 
Douglas,  in  El  Paso  county,  to  get  work. 
Mora  said  he  desired  to  go  back  home,  but 
that  Costilla  prevented  him  from  going,  and 
told  him  that  he  knew  of  a  place  where  tbi\v 
could  get  work.  They  were  at  Castle  Rock 
on  the  4th  of  July;  on  the  5th  at  Monument; 
on  the  6tb  at  Woodland  Park,  and  stayed 
there  that  night;  and  at  Dudley's  on  the  Tth; 
on  the  8th  slept  at  Chalmer's  ranch;  then 
came  to  Falrplay.  Had  a  41-callber  pistol 
on  the  trip,  and  Costilla  had  a  45.  Tliat  he 
did  not  wish  cartridges  for  his  pistol,  but 
that  Costilla  urged  him  to  buy  some.  Th.it 
at  that  time  he  had  ascertained  that  Cos 
tUla  was  a  bad  man,  and  was  afraid  of  him. 
That  Costilla  gave  him  the  41  cartridges  for 
his  (Mora's)  pistol,  but  that  he  was  without 
experience  in  shooting,  although  he  had 
practiced  some  when  a  boy  10  years  of  age, 
but  never  allowed  himself  to  shoot  after 
be  was  11  years  of  age.  That  he  wanted  to 
get  away  from  Costilla,  but  he  was  com- 
pelled to  stay  with  him. 

Mora  further  testified,  in  substance,  as  fol- 
lows: "After  buying  the  cartridges  at  Fair- 
play,  we  camped  at  a  'dry  camp'  about  three 
or  four  miles  from  town.  In  the  afternoon 
Costilla  went  away,  and  left  me  at  camp. 
I  can  go  and  point  out  this  place.  He  took 
my  revolver  with  lilm.  I  was  alone,  without 
any  revolver,  from  three  to  dark.  I  dared 
not  leave  for  fear  he  would  kill  me.  Costilla 
brought  back  with  him  these  overalls  and 
blankets.  He  made  me  put  on  a  pair  of  the 
overalls.  I  did  not  want  to  do  it,  but  was 
afraid  of  him.  Afterwards,  Costilla  went 
up  In  the  mountains  to  a  cabin,  and  shaved 
off  his  whiskers.  He  had  the  silver-plated 
watch  with  the  buckskin  string.  It  would 
not  run,  and  he  made  me  take  it  for  the  pur- 
pose of  having  it  examined  and  set  by  some 
one.  I  had  nothing  to  do  with  the  killing, 
and  knew  nothing  about  It  until  told  by  the 
offices  in  Huerfano  county."  From  the  fore- 
going it  will  be  seen  that  the  declarations 
objected  to  are  in  no  sense  a  confe^ion. 
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On  the  contrary,  they  are  a  denial  of  snllt, 
and  of  all  knowledge  of  the  crime. 

A  confession  Is  an  admission  <m>  declara- 
tion made  by  a  party  who  has  committed  a 
crime  or  misdemeanor  of  his  agency  or  par- 
ticipation therein,  and  is  generally  restricted 
to  aclcnowledgments  of  guilt  1  GreenL  Et. 
i  ITO;  3  Amer.  &.  Gng.  Enc.  Law,  439;  People 
V.  Parton,  49  CaL  632;  People  v.  Velarde,  59 
Cal.  457;  People  v.  Le  Roy,  65  Cal.  613,  4 
Pac.  619;  State  v.  Red,  53  Iowa,  69,  4  N.  W. 
831;  State  v.  Carr,  53  Vt  37.  Abljott,  in  his 
worli  entitled  "Criminal  Trial  Brief,"  (section 
4S1,)  says:  "A  declaration  made  by  one  ac- 
cused of  a  crime,  denying  any  criminal  act, 
and  explaining  suspicious  circumstances  for 
his  own  advantage,  is  not  a  confession,  and 
does  not  come  within  the  rule  that  confes- 
sions must  be  voluntary  to  be  admissible." 
Again,  (at  section  513,)  the  author  says:  "Evi- 
dence of  falsehood  on  the  part  of  the  accused 
In  giving  an  account  of  himself,  or  of  the 
transaction  or  his  relation  to  It,  Is  competent 
as  affording  a  legritftnate  presumption  of  guilt 
For  this  purpose  the  prosecution  may  prove 
such  declarations  of  the  accused,  and  then 
prove  their  falsity."  It  Is  evident  that  the 
assignment  of  error  based  upon  the  admis- 
sion of  this  evidence  is  not  well  taken. 

The  defense  offered  to  introduce  a  declara- 
tion claimed  to  have  been  made  by  Costilla 
shortly  before  his  death.  The  state  objected 
to  this  evidence,  and  it  was  excluded  by  the 
court  The  nature  of  the  alleged  statement 
Is  not  disclosed.  This  Is  not  material,  as  the 
evidence  was  not  admissible  for  any  pur- 
pose. It  is  res  inter  alios  acta,  and  could  not 
have  been  introduced  by  the  state  If  against 
the  accused;  neither  was  It  competent  for 
the  defendant  If  it  tended  to  exonerate  him. 
Upon  what  ground  It  was  claimed  to  be  com- 
petent we  are  not  advised.  Presumably,  as  a 
dying  declaration.  A  dying  declaration  la 
only  admissible  where  the  death  of  the 
declarant  is  the  subject  of  the  charge  of 
homicide  on  trial,  and  the  circumstances  of 
the  death  are  the  subject  of  the  declaration. 

The  next  assignment  of  error  relates  to  the 
admission  of  evidence  to  the  effect  that  Mora 
refused  to  point  out  to  the  officers  the  camp 
at  which  he  stayed  at  the  time  when  Costilla 
went  away,  supposed  to  be  at  the  time  of  the 
killing.  The  evidence  with  reference  to  the 
refusal  of  Mora  to  go  with  the  officers,  and 
point  out  the  dry  camp  described  by  him,  at 
which  he  alleged  he  sojourned  during  the 
absence  of  Costilla  on  the  afternoon  of  the 
murder,  seems  to  have  been  admitted,  not 
only  without  objection,  but  at  the  wish  of 
lK>th  the  state  and  the  accused.  The  evidoU 
purpose  of  the  state  in  offering  such  evidence 
was  to  create  the  Inference  in  the  minds  of 
the  Jury  that  such  a  camping  place  was  en- 
tirely mythical  On  the  other  hand,  counsel 
for  the  accused,  by  showing  Mora's  willing- 
ness to  go  at  any  time  when  his  colmsel 
would  accompany  him.  and  then  showing 
that  Ills  counsel  refused  to  go,  hoped  to  estab- 


lish the  presumption  that  Mora's  etatementi 
were  true  In  refoence  to  nicb  a  camp,  and 
the  occurrences  detailed  in  connection  there- 
with, tending  to  exonra-ate  him  from  any  con- 
nection with  the  murdo*.  Whether  this  mat- 
ter should  have  been  Inquired  into  is  not  now 
for  this  court  to  determine.  The  defendant 
was  defended  at  the  trial  by  able  counsel, 
who  Invited  and  encouraged  this  Inquiry. 
They  did  not  ask  that  it  be  excluded  then, 
and  cannot  be  beard  to  object  to  it  for  the 
first  time  in  tills  court 

The  next  assignment  brings  np  for  review 
the  form  of  the  v^dlct,  and  the  proceedings 
at  the  time  of  receiving  the  same.  The  first 
verdict  returned  by  the  Jury  Is  as  follows: 
"We,  the  Jury,  find  the  defendant  g:ullty  of 
murder  in  the  first  degree,  as  charged  In  the 
first  and  third  counts  of  the  Indictment  here- 
in. We,  the  Jury,  recommend  the  defendant 
to  the  mercy  of  the  court"  Upon  the  atten- 
tion of  the  court  being  called  to  the  recom- 
mendation to  mercy,  the  Jury  were  directed 
to  separate  the  finding  and  the  recommenda- 
tion. Thweupon  the  Jury  retired  to  their 
room,  and  thereafter  returned  to  the  court  a 
verdict  In  accwdance  with  the  com-t's  in- 
structions. Thereupon  counsel  for  defend- 
ant asked  that  the  Jury  be  polled,  and 
that  they  be  first  Instructed  by  the  court  that 
no  discretion  existed  In  the  court  in  regard  to 
the  penalty  or  sentence  to  be  pronounced  up- 
on the  verdict  as  it  then  read,  the  p^ialty 
being  absolutely  fixed  by  law.  Tliereupon 
the  court  Instructed  the  Jury  in  writing,  as 
follows:  "The  penalty  tat  murder  of  the  first 
degree  is  absolutely  fixed  by  the  statute,  and 
cannot  be  varied  or  changed  by  the  court." 
After  this  instruction  had  been  given,  the 
Jury  was  polled  at  the  request  of  defendant's 
counsel,  and  each  juror  answered  that  the 
verdict  returned  was  and  is  his  verdict  In 
cases  of  this  character  in  this  state.  Jurors 
have  nothing  whatever  to  do  with  fixing  the 
punishment  In  this  instance  the  punish- 
ment for  the  offense  Is  fixed  absolutely  by 
the  statute,  and  it  was  only  toe  the  Jury  to 
ascertain,  under  the  evidence,  wheth»  or 
not  defendant  was  guilty  of  the  crime 
charged.  The  record  discloses  that  the  ver- 
dict of  guilty  was  found  before  anything  was 
said  by  the  court  with  reference  to  the  pen- 
alty. The  action  of  the  court  in  directing  the 
Jury  to  separate  from  their  verdict  the  recom- 
mendation for  mercy  was  objectionable,  m 
that  it  was  misleading;  but  this  objection  was 
afterwards  cured  by  the  instruction  given,  to 
the  effect  that  the  punishment  was  absolutely 
fixed  by  law  for  murder  of  the  first  degree. 
This  was  given  while  the  v«*dlct  was  yet 
under  the  control  of  the  Jury.  Subsequently, 
the  jury  were  polled,  and  with  this  informa- 
tion each  returned  an  affirmative  answer  to 
the  question,  "Was  this,  and  Is  this  now. 
your  verdict?" 

The  coiurt,  in  fixing  the  wedc  for  the  execu- 
tion, overlooked  the  fact  that  a  calendar 
week  should  have  been  designated,!  1.  e.  a 
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period  of  time  extending  from  12  midnight 
Saturday  until  12  midnight  the  following  Sat- 
orday.  In  re  Trson,  13  Colo.  482,  22  Pac. 
810.  Tbe  defendant  was  reprieved  by  the 
fcorernor  before  the  week  designated  com- 
menced to  run,  and  the  execution  was  there- 
after stayed  by  this  court  pending  tills  re- 
Tiew;  consequently,  the  date  fixed  by  the 
<rial  court  is  no  longer  material.  In  this 
state  there  Is  direct  statutory  authority  given 
ttaia  court  to  fix  the  date  of  execution  in  case 
<of  afflrmance,  where  the  execution  has  been 
otayed  upon  a  writ  of  error  or  supersedeas. 
It  la  now  urged  that,  as  the  judgment  of  the 
district  court  cannot  be  affirmed  as  to  the 
time  of  execution,  the  prisoner  must  b«  dis- 
charged, or  remanded  for  a  new  trial.  This 
would  lie  to  render  the  statute  meaningless. 
In  no  case  does  this  court  affirm  the  'sentence 
as  to  the  time  of  execution,  as  such  time  nec- 
essarily elapses  before  the  case  reaches  a  de- 
tominatlon  in  this  court  To  give  the  stat- 
ute any  force  or  effect  whatever  we  must  up- 
hold the  power  of  this  court  to  now  fix  the 
week  for  the  execution.  Moreovo*,  there  is 
authority  in  support  of  this  right,  in  the  ab- 
sence of  any  statute  expressly  conferring  lh3 
power.  Whart  Ctlm.  PL  (9tb  Ed.)  t  927; 
Daniels  v.  Com.,  7  Pa.  St  371;  Beale  v.  Com., 
25  Pa.  St  11. 

The  argument  based  upon  the  youth  of  the 
prisoner  at  the  time  of  the  mnrdor,  and  the 
power  and  Influence  wielded  over  him  by  hlis 
older  companion,  may  properly  be  addressed 
to  the  execntlve.  It  can  have  no  weight  upon 
this  review.  The  trial  appears  to  have  been 
fairly  conducted  in  the  coiu^  below.  The 
prisooer  was  defended  by  able  counsel.  He 
was  found  guilty  by  an  impartial  Jury,  and 
no  reason  appears  why  this  court  should  in- 
terf»e  to  prevent  the  soitence  of  the  law 
from  being  Inflicted  in  his  case.  An  order 
will  therefore  be  entered  of  record,  designat- 
ing the  calmdar  week  commencing  January 
7,  18M,  as  the  wedc  for  carrying  the  judg- 
ment ot  the  district  court  into  effect  Af- 
firmed. 


WBBHR.  Sheriff,  et  al.  v.  BULLOCK.* 

<8apreme  Court  of  Colorado.    Oct   16,  1898.) 

GORPOK:tTE  Stock  — Assiokiiekt  —  TKAysFER  ox 
CoBPOBATioN  Books  —  Riobts  of  ArrACHiria 
Cbboitobs. 

1.  The  oblisor  on  a  bond  deposited  with 

Elaintiff  a  certificate  of  corporate  stock  as  col- 
iteral  security,  and  subsequently  assigned  such 
r«r1ificfite  to  him,  in  tmst  for  the  obligees  on 
the  bond,  in  conirideTation  of  a  release  from 
Uabili^  thereon:  the  assignment  providing  that 
the  obligor  shonid  not  be  released  till  a  perfect, 
anincnmbered  title  shonid  l>e  transferred  to 
pliUntiff  on  the  books  of  the  corporation.  Plain- 
tiff accepted  the  certificate,  ana  repeatedly,  but 
ineSectually,  demanded  snch  transfer  on  the 
books.  Baa,  that  the  absc^ate  title  passed  to 
piaintifl,  as  against  creditors  of  the  obligor. 

2.  Eqnity  will  not  permit  assigned  corpo- 
rate stock  to  be  attached  by  creditors  of  ue 

*  Rehearing  denied  Jannary  8,  1894. 


aasigncr  because  not  transferred  on  die  books 
of  the  corporation  within  60  days  after  as- 
signment, as  required  by  Gen.  St.  1883,  i  269, 
where  the  assignee  has  used  due  diligence  in 
demanding  such  a  transfer,  but  the  company 
has  neglected  to  make  it 

Error  to  district  court,  Arapahoe  county. 

Suit  by  R.  S.  Bullock,  as  trustee,  agaiuHt 
A.  H.  Weber,  as  sheriff  of  Arapahoe  coun- 
ty, Maria  L.  Russell,  Edward  Yoxnll,  and 
D.  E.  Young,  as  partners  under  the  firm 
name  of  Yoxall  &  Young,  and  BYank  A.  Bar- 
nell,  to  enjoin  the  shM-lff  from  selling  cor- 
porate stock  attached  as  the  property  <^ 
George  W.  Middleton,  and  about  to  be  so^d 
under  executions  Issued  on  judgments  recov- 
ered by  the  sheriff's  codef endants.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  foUow- 
Ing  statement  by  GODDARD,  J.: 

This  suit  was  Instituted  <hx  the  2d  day  of 
August  1888,  in  the  district  court  of  Arapa^ 
hoe  county,  to  enjoin  the  plaintiff  in  errM: 
A.  H.  Weber,  as  sheriff,  from  selling  6,000 
shares  of  the  capital  stock  of  the  Marrs  Coo- 
solidated  Mining  Company,  theretofore  at- 
tached by  him  as  the  property  of  George  W. 
MlddletcHij,  and  about  to  be  sold  under  execu- 
tions issued  on  judgments  recovered  by  his 
coplaintlffs  in  error  against  the  firm  of  Marrs, 
Middleton  &  Hunter.  These  actions  against 
the  firm  were  commenced  In  the  year  1888, 
and  the  attachm«its  and  executions  were 
levied  on  the  stock  in  question  in  the  month 
of  May,  1888.  At  the  time  th^  wo'e  levied  . 
the  stock  stood  in  the  name  of  George  W. 
Middleton,  on  the  books  of  the  Marrs  C4»- 
solidated  Mining  Company,  and  Its  succes- 
sor, the  Swansea,  Mining  Company.  The 
defendant  In  error  claims  ownership  of  the 
stock  by  virtue  of  an  assignment  <rf  the  cer- 
tificate to  him,  in  trust  for  cmrtoln  baiefid- 
aries,  prior  to  the  levy  of  sidd  fAlachments 
and  writs.  The  court  below  r^iAcred  judg- 
ment in  favor  of  defendant  in  error;  to  re- 
view this  judgment  this  writ  of  error  Is  prose- 
cuted. The  facts  as  disclosed  by  the  record 
are,  substantially,  as  follows:  On  the  Ist 
day  of  November,  1881,  the  Marrs  Consoli- 
dated Mining  Company,  a  corporation  duly 
organized  under  the  laws  of  this  state,  issned 
to  (Jeorge  W.  Middleton  certificate  numb«"ed 
16,  for  6,000  shares  of  its  capital  stodE. 
During  that  fall,  Middleton  s<dd  c«-taln  other 
shares  of  the  capital  stock  of  this  com- 
pany to  parties  residing  in  Kentucky,  with 
a  guaranty  that  the  company  would,  after 
January  1,  1882,  pay  to  the  holders  of 
the  stock  so  sc^d  a  dividend  eqnal  to  3  per 
cent  per  month  of  the  purchase  price  there- 
of, for  the  period  of  12  months,  and  that  the 
shares  should  be  redeemed  at  the  end  of  that 
period,  if  the  holders  desired,  at  the  price 
paid.  To  secure  the  performance  of  this 
guaranty,  Middleton  and  others  executed  a 
bond,  and  as  additional  seciu'lty  he  placed 
In  the  hands  of  R.  S.  Bullock,  in  trust  this 
certificate^  No.  16,  for  6,000  shases  of  stock. 
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On  the  9th  day  of  March,  1886,  written  agree- 
ments wero  entered  Into  between  the  Ken- 
tucky stockhcrfders  and  George  W.  Middle- 
ton,  wherein  It  wns  provided  that  in  con- 
sideration of  the  release  of  said  guaranty, 
and  the  discharge  of  all  obligation  or  liabili- 
ty thereon,  the  full,  complete,  and  unincum- 
bered title  to  the  6,000  shares  of  stock  so 
held  in  trust  by  said  Bullock,  were  to  be 
transferred  to  him  upon  the  books  of  the 
company,  for  the  purpose  of  distribution 
among  the  seynrd  parties  interested.  At  the 
time  said  agreements  were  made,  the  certifi- 
cate of  stock,  which  had  been  deposited  in 
the  German  National  Bank  of  Denver,  had 
been  misplaced,  and  could  not  then  be  found, 
and  was  not  found  until  several  months 
thereafter.  Before  the  certificate  was  found 
these  written  agreements  were  presented  to 
the  company,  and  a  transfer  of  the  stock  up- 
on its  books  demanded.  Other  and  repented 
demands  were  made  upon  the  company,  by 
representatives  of  Bullock,  for  a  transfer  of 
the  stock  upon  the  books  of  the  company  to 
R.  S.  Bullock,  pursuant  to  these  agreements, 
during  the  years  1886  and  1887.  and  the  fore 
part  of  1888,  both  before  aiid  after  the  cer- 
tificate of  stock  was  found;  and  after  the 
certificate  was  found,  and  in  April,  1887,  the 
same  was  presented  to  the  officers  of  the  com- 
pany by  Mr.  Golding,  a  representative  of  Mr. 
Bullock,  and  th6  is.suHnce  of  a  new  certifi- 
cate demanded  in  lieu  thereof.  And  again, 
on  the  Slat  day  of  March,  1S8S,  the  certifi- 
cate was  presented  to  the  company,  by  Mr. 
Fence,  as  attorney  for  Bullock,  with  an  offer 
to  surrender  the  same,  and  a  demand  for  the 
issuance  of  a  new  certificate  to  BuUodi,  as 
Middleton's  assignee.  AU  of  these  demands 
were  refused  by  the  company,  by  reason  of 
some  discrepancy  appearing  upon  tbelr  books 
in  regard  to  the  Issue  of  certificate  No.  16. 
In  the  month  of  May,  1888,  It  was  agreed  by 
the  officers  of  the  company  that,  if  the  com- 
pany were  indemnified  by  a  proper  bond,  they 
would  make  the  transfer.  While  such  bond 
was  being  procured,  in  Kentucky,  these  writs 
were  levied.  Tlie  defendant  in  error  offered 
to  show  by  the  sheriff  himself,  and  also  by 
Pence,  that  at  the  time  the  writs  were  Issued. 
and  before  the  same  were  levied,  the  sheriff 
was  notified  that  Mr.  Bullock,  as  trustee, 
claimed  to  be  the  owner  of  said  stock. 

Sullivan  &  May,  Coe  &  Freeman,  and  T. 
J.  O'Donnell,  for  plaintiffs  in  error.  Pence 
&  McOinnis,  for  defendant  in  error. 

GODDARD,  J.,  (after  stating  the  facts.) 
The  foregoing  statement  sufficiently  discloses 
the  material  facts  established  by  the  evi- 
dence, that  are  pertinent  to  the  inquiry  be- 
fore us,  or  essential  to  the  determination 
of  the  rights  of  the  respective  parties  to  the 
stock  in  controversy.  Plaintiffs  in  error  rely 
upon  two  grounds  for  a  reversal  of  the  Judg- 
,nent  of  the  court  below:  First,  that,  hre- 
spectlve  of  our  statute  relative  to  the  trans- 


fer of  stock  by  corporations,  the  plaintiff 
below  was  never  vested  with  any  title  to 
tlie  stock  In  question;  second,  under  sec- 
tion 269,  Gen.  St  1883,  and  the  pleadings 
and  evidence,  the  defendant  in  error  cannot 
maintain  this  action  against  plaintiffs  in 
error. 

It  is  contended,  in  support  of  the  first  prop- 
osition, that  the  defendant  in  error  was 
never  vested  with  the  title  to  the  stock  in 
question,  even  as  trustee,  for  the  reason 
that  the  terms  of  the  agreements,  in  pur- 
suance of  which  it  was  transferred,  were 
never  complied  with.  In  this:  that  It  is 
therein  expressly  provided  that,  before  the 
release  and  discharge  of  Mlddleton  and  bis 
co-obligors  from  the  guaranty  given  by  them, 
there  should  be  transferred  to  BuUodc,  up- 
on the  books  of  the  company,  a  full,  com- 
plete, and  perfect  unincumbered  title  to  the 
stock,  and  that,  as  this  condition  had  never 
been  complied  with,  the  title  did  not  pass 
to  hini  under  these  assignments.  We  think 
this  i)osition  is  untenable.  The  certificate 
was  placed  in  Bullock's  possession  in  1S81 
as  collateral  security,  and  on  March  9,  l.SSC. 
under  the  agreements  referred  to,  the  ab- 
solute title  to  the  stock,  so  far  as  Middle- 
ton  could  convey  It,  was  transferred  to  bim, 
for  the  purpose  of  its  distribution  among 
the  respective  beneficiaries.  Bullock  a«- 
swned  the  ownership  of  the  stodc,  as  trus- 
tee. He  not  only  accepted  the  certiflcaie, 
but,  through  his  agents  and  attorneys,  re- 
peatedly demanded  a  transfer  of  the  stock 
upon  the  books  of  the  company,  and  is  here, 
in  this  action,  asserting  his  ownership  in 
behalf  of  the  beneficiaries.  Whether,  by 
reason  of  the  proviso  thus  relied  on  by 
plaintiff  in  error,  the  failure  to  transfer  on 
the  lK>oks  of  the  company  a  clear  legal  title 
leaves  Mlddleton  and  his  co-obligors  still 
liable  on  the  guaranty,  is  Immaterial.  It 
certainly  does  not  affect  the  ownership  of 
Bullock  to  the  stock  acquired  and  vested 
in  him  by  the  transfer  of  the  certificate. 
The  parties  to  the  agreement,  and  those 
whose  rights,  if  any,  are  affected  thereby,  are 
not  denying  the  validity  of  the  transfer  of 
the  stock  to  Bullock,  and  it  certainly  does 
not  lie  in  the  mouths  of  plaintiffs  in  error  to 
raise  this  objection.  So  far  as  they  are 
concerned,  the  facts  in  evidence  show  that 
Bullock,  for  the  purposes  of  the  trust,  is  vest- 
ed with  tltlp  to  this  stock,  and  that,  as  such 
trustee,  he  Is  entitled  to  avail  himself  of  any 
proper  remedy  to  protect  such  ownership. 

It  is  ftirther  insisted  that,  notwithstandins 
the  transfer  to  Bullock  may  be  held  valid 
and  effective  in  transferring  such  title  is 
Mlddleton  had  in  the  stock,  yet  by  section 
269,  Geu.  St  1883,  the  defendant  hd  error  is 
precluded  from  asserting  such  or  any  title  to 
the  stock  In  question,  as  against  the  plain- 
tiffs In  error;  that  the  fact,  appearing,  that 
no  transfer  of  the  stock  up<Mi  the  books  of 
the  company  was  made  within  80  days  from 
the  date  of  the  assignment^of  the  stock  to 
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him,  l8  suffident  to  defeat  the  acquisition  of 
any  tlUe  acquired  thereby,  and  that  no  exer- 
cise of  diligence  on  bis  part  will  ayall  him, 
or  accuse  the  want  of  such  actual  transfer. 
In  support  of  this  interpretation  of  the  stat- 
ute, the  case  of  Conway  ▼.  John,  14  Colo. 
30.  23  Pac.  170,  is  relied  on.  In  that  case  it 
was  held  that  by  this  statutory  provision  a 
different  mode  for  the  transfer  of  the  Btack 
of  a  corporation  was  established  than  existed 
at  common  law,  and  that  under  the  facts  of 
that  case  the  attempt  to  transfer  by  Indorse- 
ment and  delivery  of  the  certificate,  without 
a  transfer  of  the  stock  on  the  l>ooks  of  the 
company,  was  Insufficient  to  vest  the  title  in 
the  assignee,  as  against  the  vendor's  credit- 
ors, and  that  the  stock  remained  subject  to  at- 
tachment at  their  siUt  The  facts  in  that  case 
disclosed  a  transaction  unaffected  by  any 
equitable  considerations,  and  called  simply 
for  the  interpretation  of  the  statute  as  ap- 
plied to  those  facts,  which  were  as  follows: 
A  certificate  of  stock  was  assigned  to  Con- 
way by  one  Irdand  on  November  22,  1881. 
No  transfer  of  the  stock  was  made  upon  the 
books  of  the  company,  and  it  still  stood  In 
the  name  of  the  assignor,  on  the  books  of 
the  company,  on  April  19,  1882,  when  it  was 
attached  as  his  property.  On  May  22,  1882, 
it  was  sold  on  Judgment  rendered  in  that  ac- 
tion, and  purchased  by  John,  without  notice 
that  Conway  had  any  claim  thereto;  and  not 
until  November.  1883,  did  he  learn  that  the 
Judgment  debtor  bad  assigned  the  stock  to 
Conway.  Upon  these  facts  the  court  well 
held  that  "there  must  be  at  least  a  substan- 
tial connpllance  with  the  requirement,  in  or- 
der to  protect  the  property  against  future  as- 
signments or  levies."  No  question  of  dili- 
gence on  the  part  of  the  assignee  of  the  stock 
to  procure  a  transfer  was  involved,  and  it 
was  not  claimed  that  the  purchaser  at  sher- 
iff's sale  had  any  notice  of  Conway's  riglits. 
In  Ditch  Co.  V.  Elliott,  10  Colo.  327,  15  Pac. 
691,  it  Is  held  that  "certificates  of  stock  are 
assignable,  and  i>ass  from  hand  to  hand  by 
indorsement,  as  bills  of  exchange  and  prom- 
issory notes  pass,  and  holders  of  sucli  certifi- 
cates are  prima  facie  presumed  to  be  bona 
fide  owners  thereof."  And  while,  in  Conway 
V.  John,  it  is  held  that  such  title  is  not  suffi- 
cient to  protect  the  stock  so  transferred  from 
attachment  at  the  suit  of  the  creditors  of  as- 
signor, or  to  defeat  the  acquisition  of  title  by 
an  Innocent  purchaser.  It  is  not  to  be  taken 
as  establishing  the  doctrine  that  the  assignee 
of  stock,  haying  used  diligence  to  comply 
witb  the  requirements  of  the  law,  and  having 
done  all  In  his  power  to  procure  a  transfer 
npon  the  books  of  the  company,  shall  be  de- 
prived of  his  property  by  the  mere  failure 
or  ne^ect  of  the  company  to  make  such 
tranafer.  Shares  of  stock  are  liable  to  at- 
tachment, and  are  the  subjects  of  sole,  the 
delivery  of  possession  being  an  essential  to 
a  complete  transfer  of  title,  as  In  the  sale  o( 
other  personal  property.  The  evident  intent 
and    purpooe   of    the   statute    Is   to    guard 


against  the  fraudulent  or  secret  disposition  of 
stock,  by  making  It  the  duty  of  the  holders 
thereof  to  proctire  a  transfer  npon  the  books 
of  the  company,  and  thus  furnish  record  evi- 
dence of  their  title  and  possession;  and  a 
vendee  or  assignee  of  stock,  who  ignores,  or 
willfuUy  disregards,  the  requirements  of  the 
statute,  by  neglecting  to  have  the  same  trans- 
ferred upon  the  books  of  the  company,  may 
suffer  the  penalty  of  having  the  stock  sub- 
jected to  the  payment  of  his  vendor's  debts. 
But  upon  the  same  principle  that  the  reten- 
tion of  the  possession  of  chattels  by  a  vendor 
may  be  explained  by  showing  that  a  delivery 
was  Impostiible,  thereby  rebutting  any  infer-  . 
ence  of  fraud,  the  failure  to  have  the  trans- 
fer of  the  stock  made  upon  the  books  of  the 
company  may  be  shown  to  be  without  fault 
on  the  vendee's  part,  and  that  such  failure 
occurred  notwithstanding  his  honest  but  In- 
effectual effort  to  comply  with  the  require- 
ment of  the  statute.  And  notwithstanding 
a  compliance  with  the  requirement  of  the 
statute  Is  essential  to  a  transfer  of  the  legal 
title  to  the  stock,  as  held  in  that  case,  non 
constat  that  courts  of  equity  will  not  protect 
such  title  or  equitable  right  as  the  assignee 
of  the  certificate  may  have,  when  the  ques- 
tion lies  between  such  assignee  and  the  at- 
taching creditor  of  his  assignor,  as  to  which 
has  the  better  title,  when  It  appears  that  the 
assignment  Is  prior  in  time  to  the  attachment, 
and  made  In  good  faith  and  upon  a  valuable 
consideration,  and  where  the  assignee  has 
done  all  In  his  power  to  comply  with  the  re- ' 
qulrements  of  the  statute,  and  is  prevented 
from  obtaining  such  transfer  as  the  law  re- 
quires by  the  fault  of  others,  and  not  from 
any  neglect  on  his  part 

In  Coft  V.  Ives,  31  Conn.  25,  a  case  involv- 
ing the  construction  of  a  statute  like  om-s. 
upon  a  similar  state  of  facts,  in  distingulsbiu;; 
that  case  from  those  wherein  the  supremi- 
court  of  Connecticut  had  laid  down  the  doc- 
trine followed  in  Conway  v.  John,  Hlnman, 
C.  J.,  speaking  for  the  court,  said:  "If  a 
good  re<ison  is  shown  •  •  •  for  the  fail- 
lu-e  to  procure  a  transfer  of  stock  on  .the 
books  of  a  corporation,  as  in  this  case,  which 
would  have  been  sufficient  to  excuse  the  tak- 
ing possession  of  personal  chattels  sold,  then, 
upon  the  same  principles  npon  which  the 
taking  possession  In  the  latter  case  would  be 
excused,  it  would '  seem  that  the  act  which 
Is  ordinarily  required  in  order  to  perfect  an 
assignment  of  a  chose  in  action,  or  of  stock 
in  a  corporation,  ought  in  equity,  certainly, 
to  be  also  excused."  And  again:  "It  Is  true, 
there  will  sometimes  he  cases  where  a  mere 
technical  title  will  prevail,  but  it  Is  desirable, 
so  far  as  practicable,  that  the  substantial 
and  equitable  ownership  should  be  sustained, 
rather  than  a  technical  title;  and  so  far  as 
the  rule  was  intended  to  be  punitive  in  Its 
application,  In  order  to  compel  a  conformity 
to  the  policy  of  the  law.  there  is  no  reason 
why  a  party  who  has  done  all  that  he'  pos- 
sibly could  should  be  made  to^^-sufler 
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l^nalty."  The  case  at  bar  Illnstrates  the  ob- 
ytons  injnatioe  of  a  contrary  rule.  Tbe  as- 
•ignment  of  tbe  stock  to  defendant  In  error 
waa  long  prior  to  the  attacbment;  was  made 
In  good  faith,  and  upon  a  valuable  and 
adequate  considwatlon.  The  defendant  In 
error,  diligent  In  the  discharge  of  his 
dnty  as  trustee,  demanded,  within  a  few 
days  afto:  the  assignment  of  the  certificate 
to  him,  a  transfer  of  the  stock  upon  tbe 
books  of  the  company,  nuil  repeatedly  and 
peniistentiy,  through  bis  agents  and  attor- 
neys, sought  to  comply  with  tbe  requirement 
of  the  Btatuie.  We  think  that,  under  tbe 
facts  of  this  case,  Uie  defendant  In  terror  has 
shown  good  reason  for  failure  to  procure  a 
iransfer  of  the  stock  In  question  to  be  made 
upon  the  books  of  the  company,  And  baa 
done  all  he  could  to  conform  to  the  policy  of 
the  law,  and  that  It  would  not  only  be  In- 
equitable, but  a  pervertiion  of  the  true  intent 
and  meaning  of  the  statute,  to  subject  him 
to  the  loss  of  his  property  solely  for  the 
fault  of  tbe  officers  of  the  comi>any.  Nor 
can  we  agree  with  counsd  for  plaintiffs  In 
error  that  an  action  against  the  company,  to 
recover  the  statutory  penalty  and  damages, 
ts  his  only  remedy,  but  are  of  tbe  opinion 
that  he  may  also  maintain  this  action,  and 
that  he  ha!<  clearly  shown  his  right  to  tbe  re- 
lief demnnded.  The  ]udgn>ent  of  the  court 
below  Is  accordingly  affirmed. 


AUTRBT  et  aL  r.  WRIGHT. 
(Court  of  Appeal*  of  Colorado.    Dec.  11,  1893.) 
Action  against  Bheritf  —  Seizdrb  op  Esempt 

PBOPKRTT— TrPLK  OF  PLAINTIPF — iNSTRpCTIONB, 

In  an  action  against  an  officer  to  re- 
coTer  the  statutory  damages  for  the  sdsnre 
onder  attachment  of  exempt  pnqierty,  there  waa 
evidence  that,  at  the  time  of  the  levy,  the  prop- 
erty was  nnder  mortgage;  that  the  mortgage 
contained  a  condition  giving  the  mortgagee 
the  right  to  take  possession  If  the  property 
shonld  be  seized  nnder  attachment;  and  that, 
when  the  officer  came  to  take  the  property, 
ptaintifF  endeavored  to  deliver  it  to  the  mort- 
gagee, who,  he  claimed,  was  entitied  to  pos- 
session by  virtue  of  the  mortgage.  Held,  that 
the  jury  should  have  been  instructed  that,  if 
the  mortgagee  was  in  possession  at  the  time  of 
the  seiznre,  plaintiff  could  not  recover,  as  in 
such  case  he  would  haTe  no  title. 

Appeal  from  district  court,  Boulder  coun- 
ty. 

Action  by  Friend  B.  Wright  against  Ed- 
ward Autrey  and  others  to  recover  the  stat- 
utory damages  for  the  seizure  of  certain  ex- 
empt property  by  defendant  Autrey  tmder 
a  writ  of  attachment.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Reversed. 

The  other  facts  fully  appear  in  tbe  fo^ 
lowing  statement  by  BISSBLL,  P.  J.: 

In  the  month  of  May,  1891,  the  appellee, 
Wright,  was  doing  business  In  Lyons,  Colo., 
and  at  that  time  was  Indebted  to  the  Hal- 
lack  Lumber  &  Manufacturing  Company  for 
some  goods  and  material  which  that  com- 
pany had  sold  him.    About  that  date  an  at- 


tachment which  had  been  Issued  In  the  salt 
of  the  company  against  Wright,  was  leviel 
upon  the  property  Is  dispute  in  tbls  action. 
This  consisted  of  a  pair  of  horses,  a  set  of 
harness,  and  a  bedstead.  This  suit  wu 
pending  for  some  time,  and,  under  an  ords 
of  the  court,  tbe  property  was  sold,  the  pro- 
ceeds being  held  to  await  the  reaxdt  of  tl!«  I 
action.  After  the  sale  tbe  present  snit  wu 
brought  against  tbe  officer  to  reooT«r  trdde 
damages,  under  the  statute,  on  tbe  groimd 
that  the  property  was  exempt,  aa  tbe  woii 
team  of  plaintiff.  The  exemption  of  tlM 
property  was  fairly  established  by  tbe  evi- 
dence.  Prior  to  the  sale  the  horses  were 
in  Wright's  stable,  and  they  w«e  sold  froa 
that  place  by  the  deputy,  who  took  them. 
Tbe  present  controversy  springs  from  tbe 
circumstances  surrounding  this  sale.  It  ap- 
pears that,  prior  to  this  levy  and  sale, 
Wright  had  mortgaged  the  horses  to  R.  O. 
Sutphen,  who  sold  the  security  to  one  Mum- 
ford.  This  fact  was  shown  on  the  trial 
The  mortgage  was  Introduced  in  evidencf. 
without  objection,  and  appears  to  be  regnUr 
In  form,  and  to  cover  the  property  in  dispute. 
It  contained  the  ra-dinary  condition  that.  If 
the  mortgaged  property  should  be  seised  m-  I 
der  attachment,  all  debts  should  mature,  and 
the  mortgagee  have  a  right  to  take  po6$t«- 
slon.  When  Thome,  who  was  the  officer  hold- 
ing the  writs,  came  to  take  the  horses,  Mms- 
ford  and  Wright  went  Into  the  stable,  ha^ 
nessed  the  animals,  and  Wright,  ao  tar  as  be 
was  able,  delivered  them  to  the  mortgagee. 
They  were  taken  out  of  the  bam  by  Wiigkt 
and  Mumford,  who  insisted  that  the  horse* 
were  not  then  tbe  property  of  Wright,  hot 
belonged  to  the  mortgagee,  to  whom  posses- 
sion had  been  surrendered.  Momford  claimed 
title.  Wright  asserted  that  the  mortgagee 
was  in  possession  after  default,  and  tbe  own- 
er, and  insisted  that  they  should  not  be  soli 
under  the  process.  Thome  disregarded  tte 
claims  and  protests  of  the  parties,  toot 
them  away  from  the  mortgagee,  and  pro- 
ceeded to  sell' them.  At  the  time  of  these  o^ 
cnrrences,  Wright,  it  seems,  claimed  to  tlie 
officer  that  the  property  was  exempt.  nndT 
the  statute,  and  that  he  himself  had  a  rlgbt 
to  hold  them  free  from  sale,  because  the; 
were  his  work  animals,  and  the  only  od«s 
which  he  owned.  The  officer  had  been  > 
demnifled  by  a  bond,  disregarded  all  (dalms. 
sold  tbe  horses  to  one  Bnrdett,  and  t'^ 
snmably  applied  the  proceeds.  After  ibii 
transaction  the  present  action  was  Inst; ra- 
ted, and  all  these  facts  were  devel(q>ed  with- 
out objection  on  the  trlaL  The  conrt  in- 
structed tbe  Jury  as  to  exempt  property  and 
the  law  governing  It,  but  refused  to  charg* 
the  Jury  that,  if  the  mortgagee  was  In  poe^ 
session  at  the  time  of  the  seizure  after  tct- 
felture,  then  the  ri^t  of  action  did  not  Innrr 
to  the  plaintiff,  since  he  was  without  title  v 
what  he  claimed  was  exempt  The  Jrcr 
found  a  verdict  for  $714,  and  the  case  conKf 
here  by  appeal  / —  i 
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Roeera,  Oothbert  &  Bllto  and  Reginald 
Hebo'  Smith,  for  appellants.  O.  F.  A. 
Oreene,  for  appellee. 

BlSSBLIi,  P.  J., -(after  stating  the  facts.) 
Very  recent  decisionB  of  this  conrt  deter- 
mine the  questions  Involved  in  favor  of  the 
appellants.  The  statute  giving  the  right  of 
action  for  treble  damages  in  certain  cases 
received  very  full  consideration  In  a  case 
decided  at  the  present  term.  Madera  v. 
Holdrege,  (Colo.  App.;  Sept  term,  1803,)  35 
Pac  S2.  It  was  there  decided,  following  the 
cases  of  Harrington  v.  Smith,  14  OIo.  37G,  23 
Pac.  331,  and  Behymer  v.  Cootc,  5  Colo.  385, 
that  wherever  a  levy  was  made  on  exempt 
property,  and  it  was  established  by  the  rec- 
ord that  what  was  seized  was  all  the  ex- 
emptloner  owned,  the  seizure  was  illegal, 
regardless  of  any  claim  or  assertion  of  right 
by  the  attachment  defendant.  The  duty  of 
selection  only  rests  on  the  defendant  where 
he  has  other  property  than  what  is  claimed 
to  be  exempt  The  court  below  did  not  de- 
part from  these  well-established  rules  in  its 
instructions  to  the  jury;  but  it  declined  to 
charge  the  jury  as  to  the  legal  effect  of  the 
mortgage,  and  the  acts  of  the  owner  and 
mortg-jgee  in  reference  to  the  attempted  en- 
forcement of  that  security.  The  ofDcer 
pleaded  these  facts  as  a  defense.  The  plea 
-was  a  perfect  bar  to  the  action,  If  sustained  by 
4>roof  which  satisfied  the  Jury.  It  has  been 
repeatedly  decided  in  this  state  that,  after 
a  default  and  a  valid  change  of  possession, 
the  legal  title  to  mortgaged  property  vests 
abs<dutely  in  the  mortgagee,  who  has  the 
unconditional  right  of  possession;  and  unless 
these  principles  be  varied  by  equitable  con- 
-fllderations,  wlUch  do  not  appear  in  this 
case,  or  by  some  facts  surromidlng  the  ma- 
turity of  the  mortgage  and  the  assumption 
of  control  which  will  interfere  with  the  mort- 
gagee's title,  it  becomes  perfect,  and  neither 
the  mortgagor  nor  his  creditors  can  acquire 
any  right  with  reference  to  It  Atchison  v. 
Oraham,  14  Colo.  217,  23  Pac.  876;  Newman 
T.  People,  (Colo.  App.;  Sept  term,  1893,)  84 
Pac.  1006.  If  these  principles  are  applica- 
ble to  the  present  case,  they  are  decisive  of 
the  controversy,  and  compel  ns  to  reverse 
the  judgment  While  the  issue  as  to  the  title 
was  not  very  cleanly  and  clearly  presented 
by  the  pleading,  still  there  was  such  a  denial 
of  the  plaintiff's  right  and  ownership  that 
testimony  might  unless  objection  was  raised, 
be  introduced  to  show  what  the  facts  were 
concerning  the  maturity  of  the  mortgage  and 
the  mortgagee's  rights.  No  objection  of  any 
sort  was  made  to  the  proof  offered  on  this 
subject,  and  it  very  clearly  appeared  that 
there  was  an  outstanding  valid  mortgage 
held  by  Mnmford  on  the  identical  property 
s^zed  by  the  officer.  The  proof  was  very 
satisfactory  that  the  mortgagee  did  aU  that 
he  was  able,  or  that  was  necessary,  to  as- 
sume possession  of  the  property  prior  to  the 
'time  the  sale  occurred.     Both   Wright  the 


present  claimant  and  Humford,  Ok  mort- 
gagee, testified,  there  was  a  breach  in  the 
condition;  that  Wright  surrendered  so  far 
as  he  could,  and  Mumford  assumed  control 
of  the  property.  Prom  these  facts  it  is  evi- 
dent that  the  title  to  the  property  was  no 
longer  In  Wright,  the  exen^tloner,  but  had 
become  absolutely  vested  in  the  mortgagee, 
who  most  be  taken,  under  the  present  proofs, 
to  have  been  In  the  possession  and  control 
of  the  property  at  the  time  of  the  seizure 
and  sale.  It  is  unimportant  to  determine 
whether  he  tiad  the  legal  right  to  take  the 
property  when  he  did,  because  of  the  anteced- 
ent levy  of  the  writ  of  attachment,  and  be- 
cause the  property  might  perhaps  be  taken  to 
be  In  custodia  legis,  so  as  to  compel  a  suit  for 
its  recovery,  'nie  facta  surrounding  the  matter 
are  stated  in  this  manner  simply  for  the  pur- 
poses of  demonstrating  that  the  exemptioner 
bad  lost  title  prior  to  the  sale,  and  prior  to  the 
suit,  and  consequently  was  disqualified  to 
maintain  the  present  action.  If,  on  another 
trial,  under  proper  instructions,  the  jury 
shall  find  the  issue  concerning  the  mortgage 
to  be  sustained,  Wright,  the  exemption  claim- 
ant, cannot  be  permitted  to  recover,  since 
he  must  have  title  In  order  to  justify  the 
suit  For  the  error  committed  by  the  conrt 
In  failing  to  submit  this  matter  to  the  jury, 
and  to  give  the  instruction  asked,  this  judg- 
ment must  be  reversed,  and  the  case  re- 
manded. 


HORNBBIN  at  ox.  V.  BliANGHARD. 

(Court  of  Appeals  of  Colorado.    Nov.  27,  1893.) 

Appkal-^  Review  —  Matters  kot  Afpabsht  on 
RscoRn-^Bira  bt  Vioious  Doo  —  Owrbrship— 

LlABILITT. 

1.  In  an  action  against  a  man  and  hia 
wife  for  injury  caused  by  the  bite  of  a  vicious 
dog,  both  defendants  denied  the  ownership  of 
the  dog,  but  judprment  was  entered  on  a  verdict 
against  them.  There  was  no  bill  of  exceptions 
in  the  record,  and  it  was  not  shown  whether 
the  issues  as  to  ownership  were  tried,  nor  what 
facta  were  disclosed  by  the  evidence.  Hrld, 
that  the  supreme  conrt  could  not  determine 
whether  or  not  an  inatmction  relating  to  the 
liability  of  defendants  in  case  the  dog  was  kept 
at  their  house  was  correct 

2.  Defendants  were  liable,  regardless  of 
ownership  cd  the  dog.  If  they  kept  hira  on  their 
premises,  and  exercised  rights  of  ownership  over 
him,  knowing  ills  vicious  character. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Mary  Blanchard  against  Samuel 
Hombein  and  Matilda  Hornbein,  his  wife, 
to  recover  damages  caused  by  the  bite  of 
a  vicious  dog.  From  a  judgment  entered 
on  the  verdict  of  a  jury  in  favor  of  plain- 
tiff, defendant  Samuel  Hombein  appeals. 
Affirmed. 


Perry  &  Bliss,  for  appellant 
weese,  for  appellee. 


Ross  &  De- 


REKD,  J.    Appellee  brought  suit  against 
appellant   and   his    wife,    Matilda.  AUeCtoS 
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that  the  defendants  kept  and  OTrned,  upon 
premises  Jointly  occupied  by  them,  a  large, 
black,  vicious  dog,  of  whose  ferocity  they 
had  full  knowledge;  that  plaintiff  called  at 
the  house  of  her  sister,  residing  next  door 
to  appellant,  and  on  such  premises  was  at- 
tacked by  the  dog,  severely  lacerated,  bit- 
ten, and  Injured,  by  reason  of  which  she  was 
disabled  and  made  sick,  and  had  to  Incur 
an  expense  of  $150  in  medical  attendance 
and  nursing;  claiming  damages  of  $5,000. 
The  defendants  answered  generally,  deny- 
ing each  and  every  allegation.  Upon  the 
Issues  BO  made  the  case  was  tried  to  a  Jury, 
resulting  in  a  verdict  and  Judgment  against 
defendants  for  $750  and  costs.  The  facts, 
as  stated  in  the  complaint,  appear  to  be  con- 
ceded. The  errors  assigned  (13  In  number) 
are  upon  the  instructions  given  by  the  court 
and  those  asked  by  defendants  and  refused. 

The  responsibility  of  parties,  by  the  keep- 
ing of  an  animal  of  that  character,  know- 
ingly, for  injuries  inflicted,  is  so  well  es- 
tablished that  the  citation  of  authorities  is 
unnecessary.  The  contention  of  appellant's 
counsel  is  that  the  dog  was  the  individual 
property  of  the  wife,  not  of  the  husband, 
nor  of  both  Jointly;  and,  being  the  indi- 
vidual property  of  the  wife,  under  the  laws 
of  this  state,  tiie  husband  could  not  be  held 
liable.  It  appears  °by  the  answers  that  both 
husband  and  wife  denied  the  ownership. 
No  bill  of  exceptions  is  brought  up.  It  Is 
not  shown  whether  the  issues  as  to  owner- 
ship were  tried,  nor  what  facts  were  dis- 
closed by  the  evidence.  There  appears  to 
be  a  discrepancy  between  the  statement  of 
the  verdict  In  the  abstract  and  as  it  appears 
in  the  record.  In  the  former  it  Is  said  that 
the  Judgment  was  rendered  against  the  de- 
fendant Samuel.  As  recorded,  it  Is  against 
both. 

The  Instruction  given  by  the  court  and 
relied  upon  by  counsel  as  erroneous  Is  as 
follows:  "The  court  further  instructs  you 
that  If  you  believe  by  such  preponderance 
of  the  testimony  that  the  dog  in  question 
was  kept  at  the  house  of  the  defendants, 
It  appearing  from  the  testimony  ■  that  they 
are  husband  and  wife,  and  that  the  dog 
was  kept  partly  for  the  use  of  the  children, 
and  that  they  exercised  apparent  ownership 
and  control  of  the  dog,  then  they  are  in 
law  liable  for  injuries  which  he  may  have 
occasioned,  providing  you  further  find,  by 
a  preponderance  of  the  testimony,  that  the 
dog  was  a  cross  and  vicious  dog,  and  that 
they  knew  of  the  same."  The  correctness 
and  pertinency  of  an  Insti-uction  of  this 
character  can  only  be  tested  by  reference  to 
the  case  made  by  the  evidence;  conse- 
quently we  have  no  means  of  examination. 
It  is  assumed  in  argument  and  contended 
that  the  dog  was  the  property  of  the  wife, 
and  an  able  and  Ingenious  argument  is  made 
in  regard  to  the  marital  relation  at  common 
hiw  and  under  our  statutes,  the  liability  of 
the   wife   for  injuries   inflicted   by   animals 


owned  by  her  Individually,  and  the  noore- 
sponsibillty  of  the  husband.  Wo  are  not 
prepared  to  say  the  contention  Is  not  cor- 
rect, nor  are  we  required  to  say  it  is  Incor- 
rect, as  a  legal  proposition.  The  question 
of  ownership,  whether  individual  In  either 
or  Jointly  In  both  or  in  neither,  whether  the 
animal  was  a  waif  or  borrowed.  If  Import- 
ant at  all,  was  a  question  of  fact  to  be  de- 
termined by  the  jury,  and  Jt  appears  to  have 
found  the  parties  Jointly  responsible.  We 
have  no  means  of  reviewing  the  correctness 
of  this  conclusion,  and  must  assume  that 
it  was  warranted  by  the  evidence.  The 
Instruction  objected  to  Is  but  one  paragraph 
of  the  charge.  That  and  the  succeodins. 
taken  together,  may  .have  been  eminently 
proper  on  the  case  made.  The  Jury  was 
told  that  If  the  parties  were  husband  au.! 
wife,  residing  together,  and  the  dog  was 
kept  at  their  house,  they,  exercising  app.ir- 
ent  ownership  and  control,  and  knowing  Uis 
vicious  character,  were  liable  for  the  inju- 
ries Inflicted.  In  the  next  paragraph  it  was 
told  that  the  principal  questions  for  it  to 
dpternilne  were  whether  the  dog  was  of  a 
vicious  nature,  and,  if  the  defendants  knew 
the  fact,  then  they  were  liable:  Taken  as 
a  whole,  we  see  no  error.  Their  liability 
was  not  alone  dependent  upon  the  owner- 
ship of  the  brute.  The  facts  might  render 
them,  or  one  of  them,  liable,  regardless  of 
ownership.  Keeping  him  upon  the  premises, 
and  exercising  rights  of  ownership,  know- 
ing his  ferocity,  was  sufficient  to  flx  the  lia- 
bility. The  word  "owner"  will  Include  the 
person  in  possession  and  control  of  any  ar- 
ticle of  personalty,  "as  the  one  who  hires 
a  carriage."  Camp  v.  Rogers,  44  Conn.  29S. 
In  the  absence  of  all  other  data  upon  which 
the  verdict  may  have  been  predicated,  the 
Judgment  should  be  affirmed. 


MORRIS  V.   PEOPIiH. 

(Court  of  Appeals  of  Colorado.    Nov.  27,  1803.> 
Falsb  Pbetensks — What  Conbtitotbs  — Paoor— 

COSSTROOTIOS  OF  STATUTE. 

1.  Gen.  St  1S83,  (  884,  provides  that  if  acv 
person,  by  false  representations,  In  writing,  of 
his  own  responsibility,  wealth,  or  mercanrii* 
connection,  "shall  obtain  a  creoit  thereby,  ilii.- 
fraud  any  person"  of  any  valuable  thing,  or 
if  any  person  shall  cause  others  "to  repor: 
falsely  of  his  honesty,  wealth,  or  mercantile, 
character,  and,  by  thus  impcwing  on  any  per- 
son, obtain  credit,  and  thereby  fraadalenrlj- 
get  into  poasession"  of  any  valnable  thirc. 
every  such  offender  shall  Im?  deemed  a  ewin^i'..'. 
Held,  that  the  first  clause  should  be  constn;  ■•; 
as  It  it  read  "shall  obtain  a  credit,  and  ther<'i  t 
defraud;"  and  that  proof  both  of  obtainiulr 
credit  on  false  representations  and  of  res-.!';- 
ing  harm  to  the  giver  of  the  credit  is  noc^^ 
sary  to  a  conviction. 

2.  To  obtain  goods  on  credit  from  a  co;..- 
pany,  defendant  made  a  trne  statrment,  in  wri-- 
fng,  of  his  financial  condition,  and  added  the  f  ■'.- 
lowing  promise:  "If  any  change  occurs  to  !-.«• 
sen  my  responsibility,  I  bind  myself  to  iriT.» 
the  •  •  •  company  immediate  notice:  otl-.'  r- 
wise,  I  shall  be  held  for  transactions  thereaf:  r 
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made,  as  under  this  statement,  this  standing 
sood  till  notice  of  change."  Held,  that  defend- 
ant was  not  criminally  liable,  under  Ggn.  St. 
18S3,  g  8&1,  where  his  financial  condition  But>- 
•equently  changed  for  the  worse,  and  he  pur- 
chased goods  thereafter  from  the  company  on 
credit  without  giying  notice  of  the  chknge. 

Error  to  district  court.  Las  Animas  county. 

Adolph  Morris  \ras  convicted  of  swindling, 
and  brings  error.     Reversed. 

Tbe  other  facts  Tully  appear  In  the  follow- 
ins  statement  by  BISSELL,  P.  X: 

The  people  prosecuted  Adolph  Morris,  the 
i>lfilntiff  in  error,  by  information  contalTi- 
ing  several  counts,  which  charged  him  with 
a  Tlolatlon  of  the  following  section  of  the 
Criminal  Statutes:  "If  any  person,  by  false 
representations  In  writing  of  his  own  respon- 
sibility, wealth  or  mercantile  correspondence 
axid  connection,  shall  obtain  a  credit  there- 
by, defraud  any  person  or  persons  of  money, 
goods,  chattels  or  any  valuable  thing,  or  if 
any  person  shall  cause  or  procure  others  to 
report  falsely  of  his  honesty,  wealth  or  mer- 
cantile character,  and  by  thus  Imposing  on 
any  person  or  persons,  obtain  credit,  and 
thereby  fratidulently  get  into  possession  of 
goods,  wares,  merchandise  or  any  valuable 
thing,  every  such  offender  shall  be  deemed 
a  swindler,  and  on  conviction  shall  be  sen- 
tenced to  return  the  property  so  fraudulent- 
ly obtained.  If  It  can  be  done,  and  shall  be 
fined  not  exceeding  one  thousand  dollars,  and 
imprisoned  in  the  county  Jail  not  exceeding 
six  months."  Gen.  St  1883,  §  884.  The  In- 
formation and  the  proof  show  that  the  acts 
ctiarged  to  be  criminal  were  these:  In  1881, 
Morris  was  In  partnership  with  his  brother, 
doing  bnslness  as  grocers,  in  Trinidad,  Colo. 
About  the  month  of  October,  Morris  pur- 
chased his  brother's  interest,  with  the  pur- 
pose of  carrying  on  the  business  thereafter 
for  his  own  benefit,  at  the  same  place.  The 
firm  had  been  doing  bnslness  prior  to  that 
time  with  the  Forbes  Mercantile  Company, 
whose  organization  as  a  corporate  body  un- 
der the  statute  is  unquestioned.  To  secure 
for  himself  a  credit,  which  would  enable 
him  to  successfully  prosecute  his  enterprise, 
he  called  on  the  company,  and  made  a  state- 
ment of  his  financial  condition,  which  the 
company  took  as  the  basis  of  their  estimate. 
The  statement  is  as  follows:  "City  of  Trini- 
dad. County  of  Las  Animas,  State  of  Col- 
orado, October  8,  1891.  Adolph  Morris  malces 
this  statement,  which  is  true  and  accurate, 
of  my  assets  and  liabilities  at  this  date,  up- 
on which  I  desire  to  purchase  goods  of  the 
Forbes  Mercantile  Company.  If  any  change 
occurs  to  lessen  my  responsibility  or  mar 
terially  change  my  condition,  I  hereby  bind 
myself  to  give  tbe  Forbes  Mercantile  Com- 
pany immediate  notice;  otherwise,  I  shall 
be  held  for  transactions  tfaa«after  made,  as 
under  this  statement,  this  standing  good  un- 
til notice  of  change.  Am  doing  business  un- 
der the  name  of  A.  Morris.  The  firm  is  com- 
(>o«pd  of  Ad<riph  Morris,  In  the  business  of 
retail  grocvriea.     Imrared  for  $3,000,  which 


I  will  keep  good  to  this  amomit"  It  i»  con- 
ceded that  the  statement  was  absolutely  true 
when  It  was  made,  and  was  a  fall',  honest, 
and  accurate  representation  of  the  financial 
condition  of  tbe  accused  person.  It  so  far 
continued  true  for  several  months  that  it  is 
conceded  no  prosecntion  could  have  been 
based  thereon.  During  the  spring  of  1892, 
Morris  became  embarrassed  by  divers  losses 
which  may  be  left  unexplained,  and  as  in- 
definite as  they  are  in  the  record;  and  In  the 
month  of  April  he  made  an  assignment  for 
the  benefit  of  his  creditors.  This  developed 
the  fact  to  be  that  at  the  time  when  be  made 
several  purchases  ftom  the.Forbes  Company, 
in  April,  the  representation  contained  in  the 
statement,  had  it  then  been  repeated,  would 
not  have  been  true.  It  Is  conceded  that  Mor- 
ris failed  to  Inform  the  Forbes  Company  of 
any  change  In  his  condition,  and  botight  his 
goods  at  that  time  In  the  same  manner  that 
he  had  tho-etofore.  The  record  shows  that 
the  original  statement  was  made  to  the 
Forbes  brothers,  who  were  the  responsible 
heads  of  the  corporation,  and  that  possibly 
some  of  the  piu-cbases  were  made  from  them. 
The  testimony  discloses  that  the  general 
course  of  the  dealing  between  Morris  and  the 
company  was  like  that  which  ordinarily  pre- 
vails in  cases  of  this  aoet  Sometimes  the 
goods  were  ordered  directly  of  the  company 
at  their  store,  and  sometimes  the  orders  were 
given  to  the  company's  solicitors,  who  were 
in  the  habit  of  seeking  orders  by  going  about 
from  store  to  store.  On  this  case  and  other 
proof,  which  does  not  slter  nor  change  the 
record  with  reference  to  the  propositions  on 
which  It  is  decided,  Morris  was  convicted 
and  sentenced.  From  the  judgment  of  c<m- 
vlctlon,  he  prosecutes  this  error. 

John  Gordon  and  Thomas,  Bryant  &  Lee, 
for  plaintiff  In  error.  Eugene  Engley,  Rob- 
ert T.  Teaman,  and  Yoaman  &  Parsons,  for 
the  People. 

BISSELL,  P.  X,  (after  stating  the  facts.) 
The  disposition  of  two  questions  out  of  the 
many  urged  by  coimsel  and  legitimately  pre- 
sented by  the  record  will  serve  to  confirm  the 
rights  of  the  plaintiff  in  error,  and  so  con- 
strue the  statute  that  the  adjudication  may 
serve  as  a  precedent  to  prosecuting  ofl3cers 
in  the  state.  That  section  of  our  Criminal 
Code  which  Is  dted  In  the  statement  first  ap- 
pears In  the  Acts  of  1861.  It  remained  un- 
changed In  the  compilation  known  as  the 
"Revised  Statutes  of  18(38,"  and  reappears  in 
the  General  Statutes  of  1877  and  1883  In  the 
same  identical  form.  From  the  original  act 
down  to  the  Statutes  of  1883  there  was  al- 
ways an  omission  of  a  conjunction  preceding 
the  word  "thereby,"  and  a  similar  omission 
of  any  auxiliary  verb  preceding  the  verb  "de- 
fraud." Of  course,  it  is  impossible  to  tell  the 
source  of  tbe  legislation,  or  what  occasioned 
these  omissions.  As  a  general  proposition. 
It  has  always  been  recognized  in  this  state 
that  a  large  part  of  oar  early  legislation  was 
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borrowed  from  Ullnols,  and  the  acts  an^  de- 
cisions of  that  commonwealth  have  always 
been  much  referred  to,  to  aid  In  determining 
what  should  be  the  proper  construction  of  a 
particular  statute.  The  act  In  question  Is 
precisely  like  the  Illinois  statute,  with  the  ex- 
ception of  the  omission  of  the  word  "and" 
preceding  the  word  "thereby."  The  conjunc- 
tion is  In  the  Illinois  enactment,  and  la  not  In 
ours;  otherwise  the  two  are  IdenticaL 

Great  stress  was  laid  in  the  argument  on 
behalf  of  the  plaintiff  in  error  on  the  neces- 
sity to  show  Intent  to  defraud,  it  being  con- 
tended that.  In  respect  of  this  matter,  the 
court  committed  grave  errors  in  the  various 
Instructions  which  it  gave  to  the  Jury.  \)n 
the  other  hand,  the  people  Insisted  that  the 
tnstructiona  were  accurate  expositions  of  the 
law,  because  the  offense  was  committed  by 
the  obtalnment  of  credit,  whether  any  person 
was  or  was  not  defrauded  of  any  valuable 
thing.  One  feature  of  the  people's  argument 
was  based  upon  the  apparent  Importance  to 
be  giv^i  to  the  omission  of  the  copulative 
conjunction,  and  it  was  insisted  that  it  must 
have  been  the  purpose  of  the  legislature  to 
provide  fot  the  pimishment  of  two  crimes  In 
the  first  part  of  the  section;  in  other  words, 
a  crime  which  would  be  committed  by  the 
obtalnment  of  credit  on  a  false  representa- 
tion, whether  anybody  was  defrauded  or  not, 
and  one  perpetrated  by  the  making  of  a 
false  representation,  whareby  some  person 
was  defrauded  of  some  valuable  thing.  No 
attempt  will  be  made  to  determine  the  ac- 
curacy of  the  court's  instructions  in  this  par- 
ticular, since  the  conclusion  which  the  court 
has  reached  concerning  the  representation  It- 
self will  determine  the  noncommission  of 
any  crime.  But,  for  the  purposes  already  in- 
dicated, the  construction  of  the  statute  will 
be  pursued,  since  the  question  Is  legitimately 
presented  by  the  record,  and  the  purpose  of 
the  court  will  consequently  be  thereby  ac- 
complished. 

We  cannot  agree  with  the  contentions  of 
the  people.  All  statutes  must  be  so  construed 
as  to  carry  out  the  evident  purpose  of  the 
legislature,  and  accord  with  the  natural  and 
reasonable  significance  of  the  words  and 
sentences  used,  if  no  violation  be  thereby 
done  to  any  recognized  canon  of  statutory 
construction.  The  conclusion  at  which  we 
have  arrived  is  not  based  upon  any  considera- 
tion of  a  necessity  to  defraud  in  order  to 
commit  a  crime,  where  the  statute  directly 
provides  that  the  Obtalnment  of  credit  on  a 
false  representation,  without  more,  may  con- 
stitute the  offense.  The  profession  well  un- 
derstands that,  where  a  party  was  Indicted 
at  the  common  law  for  a  substantive  offense, 
he  could  not  be  convicted  on  proof  of  an  at- 
tempt; but  that  an  attempt  under  some  cir- 
cumstances may  constitute  a  crime,  and  the 
party  be  punished  therefor  when  properly 
charged  with  the  offense,  there  Is  no  ques- 
tion. The  iwrtlcular  statute  under  considera- 
tion here,  however,  as  we  conceive,  requires 


the  union  of  two  dements  In  order  to  render 
the  party  guilty  of  the  offense  against  which 
this  particular  law  is  aimed.  The  two  sen- 
tences of  the  clause  were  in  the  original  act 
of  1861,  but  were  separated  from  that  pw- 
tlon  of  the  section  which  relates  to  the  pro- 
curement of  a  false  report  by  others  by  a 
semicolon,  which  divided  it  into  two  parts; 
and,  by  a  very  natural  rule  of  construction, 
this  circumstance  would  strongly  support  the 
position  which  we  take  concerning  it  Wher- 
ever the  same  Identical  statute  has  been  car- 
ried forward  from  the  time  of  its  mactment 
Into  all  subsequent  compilations,  and  has  re- 
mained unaltered  In  any  of  its  features,  the 
court  may  lo<dc  at  the  original  act  for  thc- 
purposes  of  determining  whether  they  have 
the  right  to  apply  a  very  well-settled  rule  con- 
cerning the  construction  of  statutes,  which 
permits  the  Insertion  of  the  cMiJunctlon 
"and"  where  it  has  been  evidently  omitted, 
w  where  its  insertion  is  plainly  necessary  to 
give  expression  to  the  apparent  legislative 
intent  Potter's  Dwar.  St  c.  7,  p.  199.  Un- 
less this  rule  be  applied  to  the  present  stat- 
ute, the  first  paragraph  of  the  section,  which 
relates  to  the  obtalnment  of  credit  by  false 
representations  mode  by  the  person  charged 
with  the  crime,  is  incomplete,  ungrammatical, 
and  lacking  what  U  manifestly  necessary  to 
the  nattu-al,  obvious,  and  accurate  e^reesion 
of  a  legislative  purpose.  The  Idea  is  very 
strongly  supported  by  the  impossibility  to 
Insert  the  word  "or,"  or  to  treat  the  last 
clause  of  the  first  paragraph  as  separate  anil 
distinct  from  the  flx'st  sentence,  ending  w^itb 
the  words  "shall  obtain  a  credit"  Had  this 
been  the  legislative  intention,  grammatical 
construction  renders  It  necessary  that  the 
auxiliary  verb  "shall"  should  precede  the 
verb  "defraud,"  because  wherever  there  is 
the  disjunctive  conjunction,  and  a  statute  i& 
enacted  for  the  purpose  of  providing  piuUsb- 
ment  for  crimes  which  occur  in  the  future, 
the  word  "shall"  is  the  almost  universal  and 
natural  auxiliary  used  In  the  legislative  deda- 
raticMi.  Had  the  auxiliary  "shall"  preceded 
"defraud,"  then  the  necessary  and  natural 
purpose  of  the  sent^ice  would  be  to  provide 
for  the  punishment  of  two  distinct  crimes 
which  might  be  committed  by  the  obtalnment 
of  credit  without  damage,  or  the  obtalnment 
of  credit,  to  be  followed  by  the  procuremoit 
of  some  valuable  thing.  An  insignificant 
alteration  In  the  phraseology,  or  the  omlssioo 
of  a  word  of  this  description  In  the  adoption 
of  a  statute  of  another  state,  or  In  the  re- 
vision of  a  statute,  does  not  necessarily  im- 
ply an  intention  to  alter  the  construction  of 
the  act  It  is  equally  settled  that,  whereva* 
there  is  an  apparent  mistake  on  the  face  of 
a  statute,  the  character  of  the  error  may 
often  be  determined  by  refa'ence  to  other 
parts  of  the  enactment,  which  may  alway» 
be  legitimately  refwred  to  in  order  to  de- 
termine Its  legitimate  construction.  When 
the  section  tmder  conslderatlcm  is  examined. 
It  will  be  observed,  when  w&  reach  that  por- 
jigitizcd  by  vjC 
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tlon  of  It  following  the  dlsjunctlTe  conjimc- 
tlon  "or,"  which  provides  for  the  punlahment 
(tf  a  crime  which  has  been  committed  by  the 
IH'ocuremoit  of  others  to  make  falae  report, 
it  la  distinctly  enacted  that  the  obtainment 
of  some  yaluable  thing,  whereby  some  per- 
son  Is  defrauded,  Is  an  essential  Ingredient  of 
the  offense.  It  most  be  true,  wbwe  one  sec- 
tion of  a  statute  declares  an  act  to  be  crlm- 
inal,  whether  done  by  oneself  or  by  another 
by  procurement,  and  provides  the  same  pun- 
ishment for  both  forms  of  the  offense,  and 
one  subdivision  clearly  requires  there  should 
be  proof  that  another  has  been  defrauded, 
and  th9  same  requirement  would  be  an  lu- 
dlspensaUe  ingredient  of  the  other,  but  for 
the  evident  omission  of  a  copulative  conjunc- 
tion, which  Is  indispensable  to  an  accurate, 
grammatical  construction  of  the  statute,  no 
violence  is  done  to  any  canon  of  construc- 
tioa  to  insot  It  to  supply  this  evident  omis- 
sloo.  We,  therefore,  oonctnde  that  the  stat- 
ute Is  to  be  reed  as  though  the  word  "and" 
was  Inserted  between  the  words  "credit" 
and  "th»eby,"  and  the  offense  can  only  be 
committed  by  the  obtainment  of  credit  oa 
false  representations,  coupled  with  proof 
that,  as  a  result  of  It,  some  person  has  suf- 
fered harm. 

The  resolution  of  the  other  Inquiry  sug- 
gested at  the  outset  will  determine  the  rights 
of  the  plaintiff  in  error.  The  matter  Is  not 
wholly  tree  from  difficulty,  and  the  case  is 
apparently  one  of  first  Impression.  It  Is  not 
difficult  of  solution  when  the  character  of 
the  legislation  is  ccwsldered,  and  the  nature 
of  the  (rflenae  legislated  against  is  carefully 
kept  in  view.  If  the  states.  In  tbetr  legis- 
lation on  this  subject,  had  only  provided  for 
the  punishment  of  the  well-known  and  thor- 
oughly undierstood  common-law  crime,  very 
little  difficulty  would  have  been  experienced 
in  enfMdng  the  statutes^  and  In  determining 
whether  or  not  the  offense  charged  was  with- 
in the  terms  of  the  legislation.  In  many 
states,  however,  as  In  onrs,  the  lawmaking 
bodies  have  seen  fit  to  create  many  new 
offenses,  which  may  be  conmiitted  in  divers 
ways  by  Ingenious  assatilts  on  the  confi- 
dence of  the  mercantile  community.  Of 
this,  oar  quick,  sagacious,  and  far-seeing 
merchants  have  not  been  slow  to  take  ad- 
vantage. Upon  these  statutes  there  has  been 
built  up  In  modem  times  a  practice,  which 
has  not  always  been  made  the  subject  of  Ju- 
dicial coounendatlMi,  to  bring  a  large  por- 
tion of  all  mercantile  transactions  apparent- 
ly within  the  scope  of  the  Criminal  Statutes. 
By  this  means  the  merchant  Is  able^  not 
only  to  resort  to  the  civil  tribunals  for  the 
purpose  of  eofordng  bis  debts,  but  be- 
qnently  to  compel  profitable  compromises  by 
Instituting  prosecutions  of  which  the  purpose 
Is  rather  the  collection  of  debts  than  the 
enforcement  of  the  laws  of  the  land.  Un- 
der these  drcumstances,  wherever  it  is 
charged  the  defendant  has  been  guilty  of  a 
crime  created  by  a  statute  directed  against 


that  class  of  offenses  known  as  "obtaining- 
goods  by  false  repres»itatlons,"  It  may  be- 
sald  to  be  a  prevailing  rule  of  Judicial  de- 
cision to  require  that  the  proof  must  bring 
the  case  clearly  and  distinctly  within  the- 
terms  of  the  act,-  bolding  the  state  probably 
to  stricter  and  more  satisfactory  proof  In. 
these  cases  than  in  the  case  of  crimes  moro 
dangerous  to  the  safety  of  the  person  or 
the  property  of  the  dtisen.  Notwithstand- 
ing this  fact,  the  courts  never  hesitate  to 
enforce  these  statutes  by  proper  Judgments- 
when  the  case  Is  clearly  brought  within  the- 
language  of  the  act,  and  is  evidently  within 
the  mischief  which  the  statute  seeks  to  pre- 
vent. It  cannot  be  seen  tliat  the  present 
case  is  brought  even  remotely  within  the 
purview  of  the  statute,  or  that  the  acts 
proven  can  legitimately  be  taken  as  Included 
in  the  evil  against  which  the  legislation  wa» 
directed.  Ever  since  the  king's  bench  at- 
tempted to  define  the  offense  of  cheats  at 
the  common  law,  or  to  interpret  the  subse- 
quent parliamentary  acts  relating  to  false 
pretenses,  It  has  been  a  cardinal  principle 
of  all  the  adjudications  that  the  ingredi- 
ents of  the  offense  are  the  obtainment  of 
money  by  false  pretenses,  with  Intent  to  de- 
fraud. If  there  was  any  failure  cd  the  part 
of  the  state  to  prove  the  falsity  of  the  pre- 
lensOi "  the  prosecution  necessarily  failed. 
While  it  was  never  possible  to  absolute^ 
prove  a  negative,  yet  the  proof  must  estab* 
lish  a  very  strong  possibility  tbat  the  mis- 
representations were  false  In  fact,  and  by 
Its  force  cast  on  the  defendant  the  burden> 
of  establishing  the  affirmative,  if  it  was 
within  his  power  to  do  so.  It  was  equally 
indispensable  that  the  proof  demonstrate 
that  the  representations  or  the  pretenses- 
were  the  operative  cause  of  the  transfer  of 
the  goods,  and  must  relate  to  an  existing 
fact.  It  was  neva-  i>ermltted  tbat  the  case 
should  be  post  hoc;  it  most  be  propter  hoc. 
These  fundamental  and  primary  principles 
are  all  that  are  requisite  for  the  purpose 
of  demonstrating  that  the  present  prosecu- 
tion was  without  any  legal  basis,  when  it 
rested  solely  on  the  written  representation 
which  the  thrifty  merchants  had  required  to- 
be  sworn  to,  with  provident  regard  for  what 
sugiit-  bAPSW  iQ  tb^  futuife.  • 

On  October  3,  1891,  Morris  stated  to  the 
Forbes  Mercantile  Company  that  he  had  cer- 
tain assets,  and  owed  certain  debts,  and  that 
his  balance  sheet  showed  a  definite  amount 
of  capital  which  he  had  invested  In  his  busi- 
ness. This  was  true  at  that  date,  and  con- 
tinued to  be  true  for  several  months  there- 
after. It  then  follows  that  the  statement 
on  which  the  prosecution  rests  was  not  a 
false  representation,  made  for  the  puriMse 
of  obtaining  credit,  nor  a  false  representa- 
tion, made  for  this  purpose,  whweby  the 
Forbes  Mercantile  Oomi>any  was  defrauded 
of  its  goods.  It  may  be  conceded  that  the 
Forbes  Mercantile  Company  extended  a  line 
of  credit  to  Mr.  Morris  glp^^^^^^g^gj^ 
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uess,  based  upon  tbe  strength  of  this  sworn 
statement,  which  he  filed  with  them  for  the 
purpose  of  enabling  them  to  decide  what 
credit,  if  any,  they  would  extend  to  him  In 
their  subsequent  dealing.  Had  the  represen- 
tation been  false,  and  a  credit  been  thereby 
procured,  and  the  Forbes  Mercantile  Com- 
pany suffered  harm,  under  proper  proofs 
Morris  could  hare  been  convicted;  but,  as 
is  seen  from  this  simple  statement,  the  case 
fails  to  show  one  of  the  fundamental  Ingre- 
dients of  tlie  crime,  to  wit,  the  obtainment 
of  a  valuable  thing  by  a  false  representa- 
tion. A  very  learned  and  elaborate  argu- 
ment was  made  by  counsel  on  behalf  of  the 
people  to  support  the  judgment  of  convic- 
tion, on  the  theory  of  a  continuing  misrep- 
resentation, somewhat  on  the  theory  of  a 
continuing  pretense,  which  flnds  supi>ort  In 
Com.  V.  Lee,  149  Mass.  170,  21  N.  E.  289; 
Smith  T.  State,  55  Miss.  513;  Queen  v.  Mar- 
tin, L.  R.  1  Cr.  Cos.  56.  We  regard  the 
two  cases  as  wholly  distinct  and  separate, 
and  the  principle  of  those  cases  to  be  totally 
inapplicable  to  the  case  made  by  the  record. 
Those  decisions  proceeded  upon  the  theory 
that  where  there  Is  a  false  representation, 
upon  which  the  vendor  places  reliance,  and, 
because  of  the  confidence  begotten  by  the 
statement,  he  subesequently  delivers  the 
goods  which  the  cheat  has  ordered,  whether 
the  goods  were  or  were  not  In  existence 
at  the  time  of  the  making  of  the  state- 
ment, the  pretense  being  shown  to  be  the 
operative  cause  of  the  transfer,  the  case 
shall  be  brought  within  the  principle  of 
propter  hoc,  and  the  party  adjudged  guil- 
^.  It  seems  to  us  that  the  case  can  be 
well  justified  upon  legal  principles,  and 
that  there  need  not  be  an  absolute  con- 
currence in  point  of  time  between  the  false 
pretense  and  the  delivery  of  the  goods.  It 
is  simply  essential  that  the  party  malie  a 
false  statement,  and  the  proof  show  that, 
on  accotmt  of  It,  the  goods  were  transferred. 
In  other  words,  the  misrepresentation  must 
be  the  operative  cause  of  the  transfer.  In 
this  case  no  such  connection  was  made  by 
the  proof,  nor,  except  by  legal  fiction  or  In- 
tendment, can  it  be  adjudged  that  the  party 
was  guilty  of  the  crime.  When  the  state 
cuucedes  that  the  representation  was  abso- 
lutely true,  and  they  seek  to  prove  their 
case  by  showing  that  months  afterwards  the 
statement  was  not  a  trae  representation  of 
Morris'  financial  condition,  this  truthful  rep- 
resentation of  his  cannot  be  so  rendered  false 
by  proof  that  there  was  a  diange  In  his 
financial  condition,  which  be  failed  to  re- 
port, according  to  the  terms  of  the  promise 
contained  in  the  original  writing,  as  to  su»- 
tain  a  prosecution.  The  promise  was  for 
some  purposes  undoubtedly  operative,  and, 
morally  speaking,  it  might  be  there  was  a 
failure  on  the  defendant's  part  to  observe 
that  strict  rule  of  morality  which  begets 
unlimited  commercial  confidence;  but  in  tjiis 
case  the  criminal  law  does  not  happen  to 


be  auxiliary  to  the  ethical  code.  There 
an  entire  absence  of  an  attempt  on  tbe  part 
of  the  state  to  prove  that,  at  the  time  of 
the  various  purchases  which  were  cliarged 
to  be  offenses,  he  made  any  statement  wliat- 
ever,  either  to  the  principal  officers  of  tbe 
company,  or  to  the  persons  (t«m  be  bought 
the  goods.  The  company  simply  took  tbej 
statement  as  the  basis  for  their  line  of  cred- 
it, and,  relying  apparently  upon  the  solvency 
and  financial  ability  of  the  defendant,  pro- 
ceeded afterwards  to  deal  with  him  as  with 
merchants  generally,  and  without  inquiring 
of  him  concerning  his  financial  condition. 
Subsequent  to  the  original  writing,  Ub  made 
no  statement  whatever  to  any  person,  either 
true  or  false,  concerning  his  fljiancial  condi- 
tion, and  it  cannot  be  held  that  a  repre- 
sentation, true  when  made,  can,  by  any  in- 
tendment of  construction,  or  by  a  promise 
contained  In  it,  be  held  to  be  a  represen- 
tation which  shall  continue  to  be  true  for 
all  time,  and  be  made,  under  changed  condi- 
tions, the  subject  of  a  criminal  prosecution. 
So  far  as  known,  a  judgment  of  conviction 
can  only  be  supported  by  proof  of  a  criminal 
act  The  defendant  waa  not  shown  to  have 
committed  any  crime.  The  judgment  will 
be  accordingly  reversed,  and  the  cause  re- 
manded. 


DENVER  MACHINERY  CO.  v.  MER- 
CHANTS* PUB.  CO. 
(Court  of  Appeals  of  Colorado.    Nov.  27,  189^) 

ApPSALi— SUFFICIBNGT  OF  RBOORS. 

On  appeal,  when  the  error  assigned  Is 
the  refusal  of  the  trial  court  to  give  certain  in- 
structions, and  the  paper  book  does  not  contain 
any  of  the  instructions  given,  the  appellate 
court  cannot  determine  whether  any  oror  was 
committed  or  not. 

Appeal  from  district  court,  Arapalioe  coun- 
ty. 

Action  by  the  MercliantB'  Publishing  Gom- 
pany  against  the  Denver  MactUnery  Com- 
pany to  recover  money  alleged  to  be  due  on 
a  contract.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Browne,  Putnam  &  Preston  and  Wlllard 
Mllllgan,  for  appelant  J.  B.  Willsea,  for 
appellee. 

BISSBLL,  P.  J.  Biarly  In  1890,  the  pub- 
lishing company,  which  la  the  appellee  here- 
in, was  engaged  in  the  pubIicati(Hi  of  a  ^per 
in  tbe  city  of  Denver  called  the  Westan  Ir- 
rigator. In  April  the  Denver  Machinery  Com- 
pany was  organized,  and,  by  their  articles  of 
InccH-poration,  sundry  persons,  among  whom 
were  Henshall  and  Lytle,  were  named  as 
officers  and  dlrectcH-s  for  the  first  year  of 
the  corporate  existence.  At  about  this  date, 
negotiations  were  had  between  the  two  cor- 
porations, through  the  admitted  officers  of 
the  publishing  company,  on  the  one  side,  and 
Lytle,  on  the  other,  looking  to  the  puUica- 
tion  of  a  very  considerable  edition  of  th<> 
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paper,  to  be  devoted  to  the  spread  of  Infor- 
mation about  the  qualities  of  the  merchandise 
carried  and  ofTered  for  sale  by  the  machinery 
company,  and  the  benefits  to  be  gained  by 
the  public  In  dealing  with  that  concern.  In 
April,  what  is  denominated  the  "first  edi- 
tion," of  12,000  copies,  was  printed,  and  de- 
livered to  the  company.  Subsequently,  the 
two  corporations  entered  into  a  written  con- 
tract for  the  publication  of  two  further  edi- 
tions of  the  paper,  to  be  devoted  to  the  same 
general  purposes,  with  some  modifications  of 
form  and  size  and  technical  construction, 
which  need  not  be  stated.  There  is  nothing 
In  the  case  which  requires  ns  to  set  out  the 
details  of  these  contracts,  ac  the  history  of 
the  business,  further  than  to  refer  to  the 
fact  that  after  the  April  edition  was  out,  and 
subsequent  to  the  publication  of  the  remain- 
ing two  Issues,  bills  toe  the  wwk  were  fre- 
quently presented  to  the  machinery  company, 
numerous  promises  were  made  by  recognized 
officers,  for  payment,  and  some  small  amounts 
were  paid  on  the  account  Tbla  will  serve 
to  emphasize  the  Issue  between  the  parties. 
When  the  bills  w^e  not  paid,  the  publish- 
ing company  brought  suit  against  the  other 
corporation  to  recover  what  was  due.  The 
machinery  company  defended  on  the  ground 
that  they  were  not  responsible  for  the  first 
edition  of  the  paper,  because  of  the  want  of 
authority  on  the  part  of  I^tle  to  contract 
on  behalf  of  the  corporation.  All  these  Is- 
sues of  fact  in  the  case  were  settled  in  favra: 
of  the  publishing  company  by  the  jury,  who 
found  a  verdict  for  the  sum  shown  to  be  due. 
No  complaint  is  made  on  this  hearing  con- 
cerning the  sufSclency  of  the  evidence,  or  the 
rulings  of  the  court  made  at  the  time  of  its 
Introduction.  The  whole  contention  here 
rests  on  the  refusal  of  the  court  to  give  some 
10  instractI<Hi»  asked  by  the  attorneys  f m:  the 
defendants,  which  are  set  out  In  the  abstract 
rbis  paper  book  contains  none  of  the  instruc- 
tions which  were  actually  given,  nor  from 
it  are  we  able  to  determine  whether  the  ac- 
tion of  the  court  was  fully  justified  by  the 
situation.  As  a  gen«al  propositicm,  it  may 
be  said  that  the  trial  court  is  fully  invested 
with  dl8creti(Hi  to  determine  the  form  as  well 
as  the  substance  of  the  instructlcMis  which 
shall  be  given  to  the  jury,  and  the  appellate 
tribunal  wUl  never  Interfere  with  thnt  dis- 
cretion, when  It  has  t>een  rightfully  and  care- 
fully exercised.  It  Is  equally  true  that  the  court 
is  bound  to  inform  the  jury  on  every  legal 
proposition  esaentlal  to  enable  the  Jury  to  arrive 
at  a  just  condnsion  concerning  the  rights  of 
the  parties,  and  ordinarily  courts  do  not  hesi- 
tate to  read  to  the  jury  whatever  instructions 
counsel  may  ask,  even  though  they  are  but 
little  better  than  abstract  propositions  of 
law,  and  may  not  largely  serve  to  enlighten 
that  body.  They  are  not  bound,  however, 
to  do  this,  and  may.  If  they  see  fit,  restate 
these  propoaltlonfl,  and  couple  them  with  di- 
rections to  the  jury  that  they  are  only  ap- 
plicable In  case  they  find  certain  facts,  and, 
v.35i-.no.2— 13 


in  general,  do  what  may  be  necessary  to  en- 
able the  Jury  to  reach  an  intelligent  conclu- 
sion. Marsh  V.  Cramer,  16  Colo.  331,  27  Pac. 
169;  HUl  V.  Corcoran,  15  Colt>.  270,  25  Poc. 
ITL  Under  this  well-established  practice,  It 
furnishes  no  cause  of  complaint  that  the 
court  refused  to  give  the  instructions  asked, 
If  the  law  essoitlal  for  the  guidance  of  the 
Jury  was  embraced  In  the  charge  which  the 
court  gave.  From  the  statement  made,  it 
Is  very  evident  that  this  court  is  unable  to 
determine,  from  an  inspection  of  the  al>- 
stract  whether  any  error  was  committed  by 
the  trial  court  Our  rules  and  our  practice 
do  not  require  us  to  look  beyond  thnt  for  in- 
formation essential  to  enable  us  to  determine 
the  appeal.  Out  of  abundant  caution,  and 
with  the  desire  to  see  that  the  rights  of  the 
parties  were  amply  protected,  we  have  de- 
parted from  our  very  well  settled  practice 
In  this  matter,  and  taken  the  trouble  to  look 
into  the  record,  to  examine  what  was  improp- 
erly omitted  from  the  abstract  As  a  result 
of  that  examination,  we  are  entirely  satis- 
fied that  the  trial  was  eminently  fttlr,  the 
jury  accurately  and  fully  instructed,  and  the 
rights  of  the  parties  amply  protected  by  the 
charge  of  the  court  Since  this  is  the  only 
error  to  which  OTur  attentI<MD  is  called,  and  it 
is  without  basis,  the  judgment  of  the  court 
below  must  be  affirmed. 


TOOTLE  et  al.  v.  COOK  et  al. 
(Court  of  Appeals  of  Colorado.    Nov.  27,  189%) 

JUDOMENT  BT  DbFACLT  —  PaRTNBRSHIF— DISSOLU- 
TION —  ASSUMFTION  ot  Firm  Debts — Riohts  or 
Ckbditorb. 

1.  Where  a  Jndement  by  default  is  ren- 
dered a^inst  one  of  two  defendants,  it  is  er- 
ror, on  a  trial  n  gainst  the  other,  to  render  a 
jadgmeut  against  plaintiffs,  and  In  favor  of 
both  defendants,  without  vacating'  the  prior  de- 
fault. 

2.  A  bank  to  which  a  draft  against  a  firm 
is  sent  for  collection  cannot  bind  the  drawers 
by  taking  the  acceptance  of  only  one  of  the  part- 
ners; and  the  takins  of  such  acceptance  does 
not  release  the  other  partner  from  liabliity  for 
the  firm  debt  to  the  drawers,  thoufrh  the  bank 
had  knowledge  that  the  firm  had  l>een  dis- 
solved, and  uat  the  accepting  partner  had  as- 
sumed firm  debts. 

3.  Where  a  firm  creditor  has  no  knowledge 
of  the  assumption  of  the  firm  debts  by  one  of 
the  partners  on  the  dissolution  of  th»  firm,  an 
extension  in  the  time  of  payment  granted,  not  to 
him,  but  to  the  firm,  does  not  release  his  co- 
partner from  liability,  on  the  theory  that  the 
latter  is  merely  a  surety  for  ite  paym«it 

Appeal  from  district  court,  Tueblo  county. 

Action  by  Tootle,  Hosea  &  Co.  against 
Cook  &  Davis  for  goods  sold  and  delivered. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.     Reversed. 

Betts  &  Vates,  for  appellants.  James  Mc- 
Keough,  Jr.,  and  Dixon  &  Dixon,  for  ap- 
pellees. 

THOMSON,  J.  Kate  Tootle,  W.  E.  Ho- 
sea,  H.   W.    Wheeler,  and  Jos^asK^Mutt4^ 
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copartners  as  Tootle,  Hosea  St  Co.,  mer- 
cliants,  at  St  Joseph,  Mo.,  brought  their  ac- 
tion against  the  defendants,  John  Davis 
and  Thomas  W.  Cook,  copartners  as  Cook. 
&  Davis,  merchants,  d(ring  bosiness  at  Trin- 
idad and  El  Mofo,  Colo.,  to  recover  a  balance 
due  from  the  defendants  for  goods  sold  and 
delivered.  Default,  for  want  of  appearance, 
was  duly  entered  against  the  defendant  Da- 
vis.  Cook  answered  separately,  and,  as  be- 
twe«>  him  and  the  plaintiffs,  the  issues  were 
duly  joined.  ▲  trial  was  had,  and  notwith- 
standing the  prior  default  against  Davis, 
which  had  not  been  vacated,  but  remained 
in  force,  Judgment  was  rendered  against 
the  plaintiffs,  and  in  favor  of  both  defend- 
ants. Tills  error,  which  of  itself  would  de- 
mand a  reversal  of  the  Judgment,  is  so  mani- 
fest that  it  was  probably  tiie  result  of  over- 
sight. But  the  record  presents  other  ques- 
tions, which,  for  the  purposes  of  Justice  be- 
tween the  parties,  require  determination. 
The  only  defense  to  the  action  was  made 
by  the  defendant  Cook.  The  evidence 
shows  the  sale  and  delivery  of  the  goods, 
and  an  unpaid  balanca  As  to  this,  there 
is  no  controversy  In  the  argtunent 

The  defense  set  up  by  Cook  is  that  on 
March  5,  18SS,  himself  and  Davis  were  co- 
partners under  the  firm  name  of  Cook  & 
Davis;  that  on  that  day  the  copartnership 
was  dissolved,  by  mutual  consent;  that  in 
the  dissolution,  for  a  valuable  considera- 
tion, Davis  assumed  the  firm's  Indebtedness 
to  plaintiffs;  that  the  plaintiffs  were 
promptly  notified  of  the  dissolution,  and  of 
the  assumption  by  Davis  of  the  indebted- 
ness; that  after  such  notice  the  plaintiffs, 
on  April  27,  18S8,  made  their  draft  on  Cook 
&,  Davis  for  the  balance  then  due,  payable 
to  their  own  order,  five  days  after  sight, 
which  draft  was  sent  to  the  First  National 
Bank  of  Trinidad  for  collection,  and  was  on 
April  30,  1888,  accepted  by  Davis;  that  such 
acceptance  was  received  by  piaintlfh  in  full 
satisfaction  and  discbarge  of  the  indebted- 
ness; and  that  on  April  27,  188S,  the  plain- 
tiffs, for  a  valuable  considei-atlon,  entered 
into  a  contract  with  Davis,  by  wblcb,  without 
the  consent  of  Cook,  they  extended  the  time 
of  payment.  It  is  shown  by  the  evidence 
that  the  defendants,  during  the  existence 
of  their  partnership,  conducted  two  stores, 
—one  at  Trinidad,  managed  by  Davis,  and 
one  at  El  Moro,  managed  by  Cook;  that  this 
Indebtedness  was  contracted  on  account  of 
the  Trinidad  store;  and  that,  by  the  terms 
of  tbebr  agreement  of  dissolution,  Davis  as- 
sumed the  debts  at  Trinidad,  and  Cook  those 
at  El  Moro.  It  is  also  in  evidence  that,  Im- 
mediately upon  the  dissolution.  Cook  sent 
to  the  plaintiffs,  by  mail,  a  notice  of  that 
fact,  and  subsequently  paid  plaintiffs,  by 
his  individual  check,  for  bills  of  goods  pur- 
chased by  him  for  the  El  Moro  store,  which, 
after  the  dissolution,  was  conducted  by  him 
in  his  own  name;  that  Davis  afterwards 
corresponded  with  the  plaintiffs,  and  talked 


with  their  traveling  agent,  and  told  them 
that  the  partnership  was  at  an  end;  and 
that  about  June  30,  1888,  Davis  became  in- 
solvent The  plaintiff  Wheeler,  who  had 
charge  of  the  correspondence,  and  had  ex- 
clusive management  off  all  the  claims  and 
collections  of  the  plaintiffs,  denies  that  any 
notice  of  the  dissolution  was  ever  received 
by  the  plaintiffs,  but  from  the  fact  that  or- 
ders for  goods  were  subsequently  received 
from  Cook  Individually,  and  from  some  other 
circumstances,  they  Inferred  that  a  diss<riu- 
tlon  had  taken  place.  There  is  ho  evidence 
that  plaintiffs  were  ev^  advised  that  Davi» 
had  assumed  this,  or  any,  indebtedness  of 
his  Arta.  On  April  9,  1888,  the  plaintiffs 
received  the  following  letter:  "Trinidad.. 
Colo.,  April  8rd.  1886.  Tootte,  Hosea— 
Gents:  Your  statement  to  band  yesterday, 
and  find  correct  If  you  be  Idnd  enough  to- 
wait  untU  the  25th  of  this  month,  will  re- 
mit, as  we  bad  contract  with  the  railroad 
company  for  ties,  and  haven't  received  oar 
money  yet  You  can  ctiarge  interest,  and 
we  are  willing  to  pay  It  We  are^  truly. 
Cook  A  Davis.  By  J.  D."  To  this  letter 
the  plaintiffs  replied  as  follows:  "Cook  &. 
Davis,  Trinidad,  Colorado— Gents:  In  reply 
to  yours  of  the  5th  inst,  aaliing  us  to  wait 
on  you  until  the  25th  of  April  for  balance 
past  due  on  oiir  account,  saying  you  would 
pay  interest  from  the  time  after  maturity 
of  bills,  we  will  cheerfully  comply  with  your 
request  Please  let  your  payment  come 
promptly  on  April  25th,  and  much  oblige, 
yours,  truly.  Tootle,  Hosea  ft  Co."  On  the 
27th  of  AprU,  1888,  the  indebtedness  b^ns 
impaid,  the  plaintiffs  drew  on  Co<dc  ft  Da- 
vis, at  five  days'  sight  for  $2,618.94,  the 
amount  due,  and  sent  the  draft  to  the  First 
National  Bank  of  Trinidad  for  collection. 
The  bank  presented  the  draft  to  Davis,  who 
accepted  It  individually.  It  was  not  pre- 
sented to  Cook,  because  he  was  absent  at 
El  Moro.  The  bank  retained  the  draft  and 
payments  were  made  upon  it  from  time  to 
time  by  Davis,  which  were  by  the  bank  for- 
warded to  plaintiffs  as  payments  on  the 
draft  without  stating  by  whom  made.  The 
bank  had  knowledge  of  the  dissolution.  Af- 
ter the  draft  was  sent,  several  letters  were 
written  by  plaintiffs  to  Cook  ft  Davis,  ur- 
ging its  paym^it  Sabsequently  to  the  disso- 
lution. Cook  dealt  with  the  plaintiffs  in  his 
own  name,  and  i>aid  them  for  goods  pur- 
chased by  his  individual  check.  The  let- 
ter from  Cook  ft  Davis,  asldng  time  and 
promising  interest,  was  written  by  Davis, 
without  the  knowledge  of  Cook;  and  be 
knew  nothing  of  plaintiffs'  reply,  or  of 
the  draft,  or  its  acceptance  by  Davis. 
After  he  had  terminated  bis  partnership 
relations,  and  sent  a  notice  of  the  dissolu- 
tion to  plaintiffs,  Co<^  gave  the  subject  of 
this  indebtedness  no  further  attention.  The 
contention  on  behalf  of  defendant  Cook  Is: 
First,  that  the  bank,  with  Imowledge  of  the 
dissolution  of  the  firm,  bj;  pres^^ng  the 
igitized  by  VjOOQ  IC 
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draft  to  Darls,  taking  Ub  Individual  accept- 
ance, and  falling  to  r^)ort  it  to  tbe  plain- 
tiffs as  dishonored,  made  the  draft  Its  own, 
and  became  liable  therefor  to  plaintiffs,  and 
that  the  Indebtedness  of  Cook  &  Davis  was 
discharged  by  Davis'  obligation  to  the  bank; 
second,  that  the  bank  was  the  agent  of 
the  plaintiffs,  so  that  Its  acts  and  Its  knowl- 
edge In  the  premises  were  the  acts  and 
knowledge  of  plaintiffs,  and  bound  them, 
and  that,  therefore,  when  the  bank,  with 
knowledge  of  the  disscdutlon,  took  the  Indi- 
vidual acceptance  of  Davis,  that  act  operated 
to  relAase  Cook  from  any  further  liability; 
third,  that  the  agreement  of  the  plaintiffs,  giv- 
ing Davis  an  extension  until  April  25tb  in 
which  to  pay  the  debt.  In  consideration  of 
the  promise  of  Davis  to  pay  interest  on  the 
amount,  was  a  discharge  of  Cook,  on  the  hy- 
pothesis that  by  the  dissolution  of  the  part- 
nership, and  the  asstunptlon  by  Davis  of 
the  debt,  the  relation  of  principal  and  sure; 
ty  was  created  between  Cook  and  Davis;  and, 
fourth,  and  based  upon  the  same  hypothesis, 
that  making  the  draft  payable  five  days  after 
sight  was  such  valid  extension  to  the  prin- 
cipal debtor  as  to  relieve  the  other. 

It  Is  true  that  the  bank  to  which  the  draft 
■warn  sent  might  have  been  so  negligent  in  the 
performance  of  the  duties  with  which  It 
was  charged  aa  to  incur  a  liability  to  plain- 
tiffs; and  If,  through  Its  negligence  in  mak- 
ing the  collection,  or  not  reporting  to  plain- 
tiffs matters  concerning  it  which  they  were 
entitled  to  know,  the  debt  had  been  lost,  the 
nmonnt  would  have  been  recoverable  against 
it  by  the  plaintiffs  as  damages,  and  after 
payment  of  the  amount  by  It  to  them  their 
claim  against  the  defendants  would  have 
been  extinguished.  The  bank  would.  In  such 
case,  be  subrogated  to  the  plaintiffs,  and 
their  controversy  with  the  defendants  would 
l>e  transferred  to  the  bank.  But  until  pay- 
ment of  the  claim,  or  a  disposition  of  it  sat- 
isfactory to  the  plaintiffs,  defendants  re- 
mained the  debtcnv  of  the  plaintiffs,  and  lia- 
ble to  them  for  the  debt  Defendants  pur- 
chased the  goods.  By  the  purchase,  plain- 
tiffs became  entitled  to  demand  payment 
from  them  of  the  ptirchase  price,  and  no  act 
of  theirs  or  of  the  bank,  to  which  plaintiffs 
were  not  parties,  or  to  which  they  did  not 
give  their  assent,  could  divest  them  of  that 
right.  There  is  no  question  that  the  bank 
was  the  agent  of  plaintiffs,  and  hence  the 
argument  that  when  it  took  the  individual 
acceptance  of  Davis  upon  the  draft  against 
Cook  &  Davis,  with  knowledge  that  the  firm 
of  Cook  &  Davis  had  ceased  to  exist,  the 
plaintiffs  were  bound  by  its  act,  the  effect 
of  which,  as  urged,  was  to  discharge  Cook. 
The  mere  taking  of  the  acceptance  of  Davis, 
alone,  would  probably  not  have  the  effect 
claimed,  but  it  is  needless  to  consider  that 
anestion  here.  A  principal  Is  not  boimd  by 
the  acts  of  bis  agent,  unless  they  are  done 
■within  the  scope  of  his  authority.  In  the 
-transactiOB  of  the  business  of  bis  prlndpaL 


So,  also,  in  order  that  a  prlncii)al  may  be 
affected  by  his  agent's  knowledge,  the  knowl- 
edge must  be  acquired  while  he  is  agent,  and 
must  pertain  to  the  business  In  which  be  is 
authorized  to  act  The  bank  -was  the  agent 
of  plaintiffs  for  the  collection  of  the  draft. 
No  authority  is  shown  In  the  bank,  except 
the  general  authority  which  accompanies  the 
forwarding  to  it  of  an  instrument  for  col- 
lection. Under  that  authority  It  could  col- 
lect the  money  due,  and  if  it  had  done  so 
the  debt  would  have  been  discharged,  not- 
withstanding the  bank  might  have  failed  to 
forward  the  amount  to  the  plaintiffs.  But  It 
had  no  power  to  compound  the  Indebtedness, 
or  release  a  debtor,  or  receive  anything  ex- 
cept money  In  payment,  or  do  anything  what- 
ever which  would  operate  to  change  the 
rights  of  the  creditors  or  the  liabUltles  of  the 
debtors.  Under  this  general  authority.  It 
could  present  the  draft  for  acceptance.  In  ac- 
cordance with  its  terms,  but  It  could  not 
bind  the  drawers  by  receiving  a  defective 
acceptance.  The  knowledge,  therefore,  which 
the  bank  had  of  the  dlssolntlun,  mr  Its  act 
in  taking  the  acceptance  of  one  drawer,  and 
not  of  the  other,  or  any  othw  act  outside 
of  the  general  authority  which  it  had,  can- 
not for  a  moment  affect  the  prior  relatlona 
between  the  defendant  partnership  and  the 
plaintiffs. 

Whether,  under  any  circumstances,  a  re- 
tiring partner  has  the  rights  of  a  sivety 
against  creditors,  is  not,  aa  we  think,  very 
important,  in  this  case.  The  authorities  are 
not  unanimous  upon  this  question.  Couns^ 
claim  that,  by  the  terms  of  the  agreement 
of  dissolution,  Davis  became  the  principal 
debtor,  and  Co<A  the  surety;  and,  applying 
to  them  the  law  of  principal  and  surety, 
counsel  argue  that  the  plaintiffs,  by  their 
agreement,  in  consideration  of  Interest  to  be 
paid,  extending  to  Davis,  the  principal  debt- 
or, the  time  in  which  payment  of  the  claim 
might  be  made,  released  Cook,  the  surety. 
This  reasoning  Is  seriously  faulty,  in  that  it 
assumes  a  state  of  facts  which  does  not  ap- 
pear in  the  record.  First  Even  the  author- 
ities which  hold  to  the  doctrine  that  such 
relationship  may  be  created,  so  as  to  affect 
creditors,  confine  It  to  cases  In  which  cred- 
itors actually  know  of  thei  fact  that  the  con- 
tinuing partner  has  assumed  the  debts. 
There  is  no  evidence  In  the  record  that  the 
plaintiffs  had  any  knowledge  whatever  of 
the  assumption  by  Davis  of  any  debts  of 
Cook  &  Davis.  Second.  The  extension  was 
given,  not  to  Davis,  but  to  Cook  &  Davis; 
and  it  was  In  consideration  that  they,  and 
not  he,  would  pay  interest  for  the  delay, 
that  It  was  granted.  The  same  olmervations 
apply  to  the  draft  It  was  payable  five  days 
after  sight,  and  not  at  sight  It  therefore 
operated  as  a  further  extension.  But  the 
draft  was  made  upon  Oook  A  Davla,  and  not 
upon  one  of  them.  The  facta  being  thua,  we 
may  go  to  the  full  extent  claimed  by  coun- 
sel, and  concede  that  plaintiffs  had  actual 
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knowledge,  not  only  of  the  dissolution,  but 
that  Davis  had  assumed  the  debts,  and  so 
became  a  principal  debtor,  and  that  Ciook 
was  Invested  with  all  the  rights  of  a  surety; 
still  the  record  discloses  nothing  on  the  part 
of  the  plaintiffs  that  would  tend  to  impair 
any  claim  which  they  had  against  the  de- 
fendants Jointly.  These  goods  were  sold  on 
the  credit  of  the  firm,  and  the  firm  comprised 
both  the  defendants.  Nothing  wMch  took 
place  between  themselves  after  the  sale 
could  alter  the  obligation  which  they  had 
contracted.  Their  contract  of  dissolution 
was  binding  Inter  se,  and  each  could  enforce 
it  against  the  other;  but  no  rights  of  third 
parties,  which  had  vested  before  the  disso- 
lution, could  be  at  all  affected  by  it,  without 
their  own  consent  Where  one  of  the  part- 
ners takes  the  assets  and  assumes  the  In- 
debtedness, creditors  may,  of  course,  if  they 
choose,  become  parties  to  the  agreement; 
and.  If  they  do  so  for  a  consideration,  they 
wUl  be  bound  by  It,  and  cannot  sue  the  retir- 
ing partner.  There  la,  in  such  case,  some- 
thing like  a  novation.  The  firm  debt  is  dis- 
charged, and  a  new  one  created.  The  as- 
sent to  the  agreement  need  not  be  express. 
It  may  be  Inferred  from  acts  which  cannot 
be  explained  otherwise;  and  when  the  as- 
sent Is  found,  according  to  some  of  the  au- 
thorities, slight  evidence  of  consideration  will 
suffice  to  sustain  it.  StlU,  there  must  be  an 
assent,  either  direct,  or  deduclble  from'Some 
act  which  clearly  Indicates  that  purpose. 
The  rij^ts  of  a  creditor  against  a  partner- 
ship must  be  roluntarlly  relinquished,  or 
they  remain.  We  search  the  record  In  vain 
for  any  such  assent,  or  for  evidence  of  any 
act  from  which  it  could  be  Inferred  that  the 
plaintiffs  ever  Intended  to  relinquish  their 
claim  against  either  defendant  They  con- 
sistently and  continuously  asserted  their  de- 
mand against  the  firm,  and  never,  dther  in 
their  correspondence  with  the  parties  them- 
selves, or  in  any  direction  to  the  ttank,  in- 
dicated, in  the  slightest  degree,  any  purpose 
to  waive  any  of  their  rights,  as  they  orig- 
inally existed.  Upon  the  evidence  the  judg- 
ment should  have  been  for  the  plaintlffB 
against  both  defendants,  and,  because  It  was 
erroneously  given  otherwise.  It  will  be  re- 
versed. 


WRIGHT  V.  CHICAGO,  B.  &  Q.  R.  CO. 

(Court  of  Appeals  of  Colorado.    Nov.  27,  1893.) 

LiABiLitr  OF  Cakkibrs— AMAtn/r  on  Fassbmobb 
in  Oak. 
1.  Plaintiff,  on  entering  defendant's  train, 
was  struck  and  jostled  by  three  men,  and,  miss- 
ing U*  pocketbook,  he  shouted  for  help,  say- 
ing that  ne  was  bemg  robbed,  and  accused  the 
men  of  robbing  him.  The  pocketbook  was 
found  on  the  floor,  and  restored  to  him,  but 
tlie  dispute  was  renewed,  and  plaintiff,  though 
ealling  loudly  for  help,  was  set  apon,  and  se- 
verely ii^nred.  No  one  came  to  Iiis  assiBtance. 
titU.  that  thotigh  defendant  employed  a  proper 
number  of  train  and  depot  men  to  protect  pas- 
sengers In  ordinary  contingencies,  it  was  liable 


if  any  of  these   could   have  heard   plaintiff's 
cries,  and  failed  to  respond  thereto. 

2.  Whether  plaintiff's  cries  were  load 
enough  to  be  heard  by  the  trainmen,  or  some  of 
■them,  if  th^  were  in  their  proper  places,  and 
whether  defendant  should .  have  had  an  em- 
ploye stationed  In  the  car  where  plaintiff  was 
assaulted,  were  questions  for  the  jury. 

Error  to  district  court,  Arapahoe  coimty. 

Action  by  Samuel  B.  Wright  against  the 
Chicago,  Burlington  A  Quincy  Railroad  Com- 
pany for  personal  injuries.  Judgment  for 
defendant,  and  plalntlfC  brings  txKX.  Re- 
versed. 

H.  N.  Haynes  and  A.  P.  Rittenhouse,  for 
plaintiff  In  error.  Wolcott  &  Valle  and 
Henry  F.  May,  for  defendant  in  error. 

THOMSON,  J.  The  facts  of  this  case  are 
as  follows:  On  the  evening  of  March  18, 
1888,  the  plaintiff  below,  Samud  B.  Wright, 
purchased  a  first-class  passenger  ticket  from 
.the  agent  of  the  defendant  company,  enti- 
tling him  to  transportation  by  defendant,  as 
Its  passenger,  from  Denver  to  Roggen,  a  sta- 
tion on  its  railroad.  About  five  minutes  b» 
fore  the  time  when  defendant's  train  was 
scheduled  to  leave,  he  started  for  the  train, 
which  consisted  of  an  engine,  a  baggage  car, 
a  smoking  car,  a  chair  car,  and  a  Pullman 
slewing  car.  The  train  was  ready  to  receive 
passengers.  Plaintiff,  having  reached  the 
train,  ascended  the  forward  steps  of  the 
chair  car,  and  undertook  to  enter  the  car. 
Preceding  him,  three  men  ascended  the  rear 
steps  of  the  smoking  car,  and  went  upon  Its 
platform.  The  rear  platform  of  the  smok- 
ing car  and  the  front  platform  of  the  cludr 
car  joined.  As  plaintiff  .was  stepping  upon 
the  platform  of  the  chair  car,  one  of  these 
men  ran  against  him,  and  he  stopped.  The 
men  were  crossing  from  the  smoking  to  the 
chair  car  at  the  time,  and  entered  the  latter 
car.  Plaintiff  then  went  through  the  door 
into  the  entrance  or  vestibule  of  the  chair 
car,  on  one  side  of  which  was  a  water-closet, 
and  on  the  other  a  wash  stand.  As  soon  as 
be  had  passed  through  the  door,  one  of  the 
men,  who  was  standing  about  four  feet  In- 
side the  car,  backed  up  against  him,  striking 
him  in  the  stomach,  and  crowded  him  into 
the  corner  made  by  the  wash  stand  and 
door  facing.  The  other  two  then  rushed 
upon  him,  and  the  three  united  in  Jammiag 
him  into  the  corner.  Plaintiff,  having  re- 
lieved one  of  Ills  arms,  discovered  that  his 
pocketbook,  containing  some  money  and  pa- 
pers, which  he  had  placed  in  an  inside  pocket 
of  his  coat,  was  gone,  and,  seizing  one  of 
the  assailants,  and  moving  him  Into  the  car 
door,  he  accused  him  of  talcing  the  pocket- 
book.  One  of  the  men  suggested  that  be 
might  have  dropped  It,  and,  with  the  others, 
apparently  commenced  a  search  for  it.  It 
was  found  upon  the  floor,  some  little  dla- 
tance  from  where  the  plaintiff  had  been. 
One  of  the  assailants  had  sometlilng  in  his 
right  hand,  which  plaintiff  thought  was  a 
revolver.     After  he  bad  recovered  his  pocket- 
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book,  the  altercation  vna  renewed.  He  told 
one  of  tbe  men  that  he  wanted  him,  and  or- 
dered him.  to  stand.  He  had  retreated  Into 
the  corner,  and  two  of  the  men  again  rushed 
upon  him.  He  grasped  them,  and  the  third 
struck  him  upon  the  head  three  times  with 
$n-eat  violence,  cutting  the  scalp,  rendering 
bim  unconscious,  and  Inflicting  upon  him 
serious  wounds,  from  the  effects  of  which  be 
has  suffered  permanent  injury.  At  the  time 
plaintiff  missed  his  pocketbook,  and  charged 
one  of  his  assailants  with  taking  It,  he  called 
loudly  for  help,  saying  that  he  was  being 
robbed.  He  called  again  when  he  bad  re- 
covered Us  pocketbook.  His  calls  could  have 
been  heard  at  some  distance  from  the  place 
whore  he  was  standing.  The  crew  of  the 
train  consisted  of  an  engineer,  fireman,  con- 
ductor, brakeman,  messenger,  porter,  and 
Pullman  car  conductor  and  porter.  None 
of  the  trainmen  came  to  plaintiff's  assist- 
ance. 

This  action  was  brought  to  recover  from 
-the  railroad  company  the  damages  sus- 
tained In  consequence  of  the  assault,  on  the 
ground  of  the  failure  of  the  company  to  pro- 
tect the  plaintiff  against  tbe  violence  which 
he  suffered.  There  is  no  controversy  over 
the  facts.  Tbe  questions  to  be  determined 
arise  upon  Instructions  given  and  refused, 
and  are,  therefore,  purely  of  law.  Although 
the  doctrine  is  of  comparatively  recent 
growth,  it  Is  now  firmly  established  that  a 
carrlw  of  passengers  must  exercise  the  same 
degree  of  care  to  protect  them  from  violence 
from  thdr  fellow  passengers  or  from  Intrud- 
CTS  that  is  required  for  the  prevention  of 
casualties  in  tbe  management  and  operatten 
of  its  trains.  While  carriers  are  not  insur- 
ers of  the  safety  of  passengers  as  they  are 
of  freight  committed  to  them  for  shipment, 
still  they  are  held  to  the  utmost  care,  vlg* 
Uance,  and  precaution  to  guard  against  acci- 
dent, consistent  with  the  mode  of  convey- 
ance, and  with  its  practical  operation;  and 
no  distinction  Is  made  between  casualties  re- 
sulting from  the  negligent  equipment  or  op- 
eration of  their  trains  and  those  arising  from 
the  misconduct  of  passengers  upon  them. 
Railroad  Co.  v.  Hinds,  53  Pa.  St  512;  Flint 
V.  Transportation  Co.,  34  CoUn.  554;  Britton 
V.  Railway  Co.,  88  N.  C.  536;  King  v.  Rail- 
road Co..  24  Fed.  335;  Railroad  Co.  v.  PU- 
low,  76  Pa.  St  510;  Mullan  v.  Railroad  Co.. 
46  Minn.  475.  49  N.  W.  24S;  Railroad  Co.  v. 
Burke,  53  Miss.  200;  Weeks  v.  Railroad  Co., 
72  N.  y.  50;  Railroad  Co.  v.  Pillsbury,  123 
IlL  0,  14  N.  E.  22.  In  all  the  cases  coming 
under  our  observation  In  wUCb  this  question 
has  been  the  subject  of  adjudication,  the 
agents  and  servants  of  the  carrier  either 
Imew  of  the  actual  existence  of  a  disturb- 
ance, and  made  no  attempt  to  quell  it,  or  had 
knowledge  of  tbe  presence  on  board  of  dis- 
orderly or  dangerous  persons,  from  whose 
language  or  actions  there  was  reasonable 
ground  to  apprehend  danger,  and  failed  to 
take  any  precaution  to  avert  it     As  the  safe- 


ty of  passengers  Is  not  warranted,  and  the 
ground  of  the  carrier's  responsibility  for  in- 
juries received  is  negligence  or  want  of  that 
care  which  tbe  law  requires,  knowledge  of 
the  existence  of  the  danger,  or  of  facte  or 
circtmistances  from  which  danger  may  be 
reasonably  anticipated,  seems  to  be  neces- 
sary to  fix  a  liability  upon  the  carrier  for 
damages  sustained  in  consequence  of  failure 
to  guard  against  it  The  utmost  diligence 
and  care  is  required,  and  the  slightest  negli- 
gence against  which  human  prudence  or  fore- 
sight may  guard  will  render  the  carrier  re- 
sponsible for  consequent  injury;  but  it  Is 
not  accountable  for  something  which  is  not 
known,  or.  In  the  nature  of  things,  cannot  be 
foreseen.  The  rule  laid  down  by  Judge  Ship- 
man  in  bis  charge  to  the  jury  in  Flint  v. 
Transportation  Co.,  supra,  and  which  has 
been  recognized  in  subsequent  cases  as  cor- 
rect is  as  follows:  "Tbe  defendants  were 
bound  to  exercise  the  utmost  vigilance  and 
care  in  maintaining  order  and  guarding  the 
passengers  against  violence,  from  whatever 
source  arising,  which  might  reasonably  be 
anticipated  or  naturally  be  expected  to  oc- 
cur in  view  of  all  the  circumstances  and  of 
the  number  and  character  of  the  persons  on 
board.^'  In  this  case  there  is  nothing  in  the 
record  to  indicate  that  the  assault  np<Hi  the 
plaintiff  could  have  been  anticipated',  or  could 
possibly  have  been  foreseen;  so  that  the  de- 
fendant incurred  no  responsibility  for  failing 
to  guard  against  it  Whether  it  was  known 
while  in  progress  is  another  question.  If  the 
cry  for  help  was  loud  enough  to  be  heard  by 
the  agents  or  employes  of  the  defendant  at- 
tached to  the  train,  supposing  each  of  them 
to  be  at  bis  post  of  duty  on  or  near  tbe  train, 
they  will  be  presumed  to  have  heard  it  The 
vigilance  which  is  exacted  of  them  requires 
them  to  be  alert,  and  to  keep  their  eyes  and 
ears  open;  and,  whether  they  beard  the  call 
or  not,  if  It  was  loud  enough  to  reach  them, 
they  should  have  heard  it  and  so  should 
have  responded  at  once  by  going  to  plaintiff's 
assistance.  They  will  be  held  to  have  known 
what  they  ought  to  have  known. 

The  plaintiff  requested  several  instructions, 
which  are  faulty,  in  inferentially  assuming 
facts  which  it  was  the  province  of  the  jury 
to  determine.  Whether  the  cry  for  help  was 
loud  enough  to  be  heard  by  the  trainmen, 
or  some  of  them,  wherevw  they  were,  pro- 
vided they  were  in  their  proper  places,  and 
whether  it  was  tbe  duty  of  the  defendant  to 
have  any  of  its  employes  stationed  in  the 
car  where  the  assault  was  made,  were  ques- 
tions to  be  submitted  to  the  jury.  We  do 
not  see  that  the  court  erred  in  refusing  these 
requests. 

The  court  gave  the  jury  the  following, 
among  other,  instructions:  "(2)  It  was  not 
the  duty  of  the  defendant  company  to  fur- 
nish its  trains,  while  standing  ready  to  re- 
ceive passengers  at  the  depot  with  a  police 
force  which  would  be  adequate  to  m<»et  sud- 
den   and    extraordinary    emergencies,— such 
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emergencies  as  eonld  not  have  reasonably 
been  foreseen  or  anticipated.  All  it  was 
bound  to  do  with  regard  to  furnishing  men 
for  the  train  was  to  have  a  sufficient  num- 
ber, whether  of  trainmen  or  policemen  or 
other  employes  at  the  depot,  with  qualifica- 
tions to  perform  the  necessary  duties  on  or 
about  the  train,  to  meet  the  ordinary  de- 
•  mands  while  passengers  were  waiting  and 
taking  seats  in  the  passenger  train,  and  to 
furnish  ready  help  sufficient  to  protect  the 
passengers  from  any  attack  which  might  rea- 
sonably be  expected  to  occur.  (3)  The  plain- 
tiff, when  he  purchased  his  ticket  for  the 
Journey  he  proposed  to  take,  had  a  right 
to  suppose  that  the  train  was  furnished  with 
the  proper  hands  for  the  conduct  of  the  train, 
but  not  with  a  police  force  to  protect  him 
from  the  violence  of  highwaymen  who  might 
have  been  quietly  lurking  about  the  train, 
and  from  whom  violence  could  not  reason- 
ably have  been  expected.  It  was  the  duty, 
however,  of  the  company  to  have  about  Its 
trains  a  sufficient  number  of  men,  so  that, 
while  the  conductor  and  brakemen  or  other 
employes  were  away  temporarily,  attending 
to  their  respective  duties,  there  would  be 
some  one  near  the  train,  clothed  with  au- 
thority to  do  what  ordinarily  might  become 
necessary  to  meet  the  ordinary  wants  of  the 
passengers  while  they  are  going  to  and  were 
taking  seats  in  the  cars  of  the  train.  If  a 
requisite  number  were  employed  on  this  train, 
and  they  were  momentarily  absent  from  that 
part  of  the  train  where  the  assault  was  made 
upon  the  plalntKF,  and  at  the  time  there  was 
nothing  fr(MD  which  the  assault  In  question 
could  have  been  anticipated,  then  the  de- 
fendant Is  not  liable  In  this  action.  (4)  If, 
however,  tbB  company  did  not  furnish  enough 
men  to  meet  the  ordinary  demands  of  the 
train,  as  I  have  explained,  then  the  presump- 
tion of  negligence  on  the  part  of  the  defend- 
ant would  arise.  As  I  said  before,  gentle- 
men, these  are  quesrtlons  which  It  is  your 
duty,  under  the  evidence  that  has  been  In- 
troduced, and  the  Instructions  of  the  court, 
to  determine.  (6)  If  the  defendant  fails  to 
furnish  a  sufficient  number  of  men  to  at- 
tend to  the  ordinary  duties  which  might 
arise,  or  might  be  expected  to  arise,  while 
passengers  were  getting  on  the  train  and 
taking  seats,  and  for  the  general  control  and 
care  of  the  train,  and  necessary  to  guard  the 
wants  and  necessities  of  the  passengers  as 
they  were  going  to  the  train,  then,  as  I  said 
before,  the  presumption  of  nesligence  arises. 
If  you  find  othCTWlse,— that  there  were  a 
sufficient  number  of  employes  tbere  at  that 
time  to  meet  the  wnuts  as  I  have  explained, 
—then  the  defendant  Is  not  liable."  These 
Instructions  are  essentially  erroneous,  In  that 
they  substantially  declare  that,  If  the  defend- 
ant furnished  a  sufficient  number  of  men  in 
and  about  the  train  to  meet  the  ordinary 
wants  and  demands  of  passengers  while  go- 
ing to  and  taking  seats  In  the  cai-s  of  the 
train,  and  to  protect  the  passengers  from  any 


attack  which  might  reasonably  be  expected 
to  occur,  It  performed  Its  full  duty,  and  was 
entitled  to  a  verdict  Now,  It  Is  Immaterial 
how  many  men  the  defendant  furnished  to 
attend  to  passengers  and  look  after  the  train. 
If  the  moi  so  furnished  ne^ected  their  duties. 
The  defendant  is  responsible  for  the  wrong- 
ful or  negligoit  acts  and  omlssicms  of  Its 
servants  and  agents  without  regard  to  their 
number.  There  might  have -been  an  army 
thwe;  but  If,  while  the  plalntur  was  being 
attacked  with  their  knowledge,  they  failed 
or  refused  to  come  to  his  relief,  the  def«id- 
ant  is  chargeable  with  their  nej^ect  It,  of 
course,  devolved  upon  the  defendant  to  man 
Its  train  with  a  sufficient  force,  and  the  in- 
structions In  that  particular  correctly  declare 
the  law,  but  the  mere  fact  that  It  furnished 
men  in  plenty  is  no  defense.  An  important 
question  in  the  case  Is  whether  the  men  who 
were  furnished  performed  thetr  duty  to  the 
plaintiff,  or  whether,  through  their  negligence, 
he  suffered  harm;  and  that  question  was 
ignored  by  the  court  in  all  of  its  Instructions. 
For  this  error  the  judgment  must  be  re- 
versed. 


MAOKENZIB  et  al.  v.  HAX.LACK  PAINT. 

OIL  &  GLASS  CO. 
(Court  of  Appeals  of  Colorado.  Dee.  11,  1883l) 
Appeal — Review — Sufficiexct  o»  Evtdbjice. 
The  appellate  court  will  not  diatuib  the 
Judgment,  where  only  qnestions  of  fact  are  pre- 
sented for  review,  and  there  is  evidence  to  sup- 
port the  finding  of  the  trial  court. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  HaUack  Paint,  OU  ft  Glass 
Company  against  Thomas  S.  Mackenzie  and 
others  on  account  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Bzra  Keeler,  for  app^lants.  J.  Warner 
Mills,  for  appellee. 

REED,  J.  The  action  was  brought  by  ap- 
pellee to  recoTO*  the  balance  due  on  an  open 
account  between  the  parties  for  goods  sold 
to  appdlants  by  the  appellee  at  various  times 
from  April  to  December,  1800.  The  plaintiff 
claimed  something  over  $2,000  as  due  and  un- 
paid, which  was  denied  by  the  answer,  ad- 
mitting $370.35  to  be  due,  and  that  amount 
only.  The  questions  to  be  determined  were 
purely  those  of  fact,— an  accounting,  and  the 
finding  the  amount  due.  The  case  was  tried 
to  the  court,  resulting  In  a  Judgment  for  the 
plaintiff  in  the  sum  of  $1,860.17.  No  ques- 
tion of  law  Is  presented  by  the  errtos  as- 
signed. They  are  to  the  effect  that  the  court 
erred  In  its  finding  of  the  facts,  principally 
In  falling  to  allow  certain  credits  claimed  by 
the  defendants.  The  evidence  was  very  con- 
fficting  and  contradictory.  It  appears  to  have 
been  simply  a  questl<»i  as  to  which  set  of 
witnesses  was  worthy  of  credit  The  court 
gave  credit  to  those  of  ttie^l^Qjl^  It  Is 
Jigitizcd  by* 
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urged  In  argument  tbat  the  conrt  misunder- 
stood the  facts,  and  that  through  such  mls- 
tmd^^tanding  defendants  failed  to  get  cred- 
its admitted  to  hare  been  received,  to  a  large 
amount;  that  the  credits  were  Indorsed  upon 
notes,  and  that  such  notes  and  the  book  ac- 
count were  for  the  same  Indebtedness.  We 
-cannot  determine  from  the  evidence  that 
finch  was  the  fact  It  seems  Impossible  that 
aach  a  blunder  could  occur  with  the  defend- 
ants represented  by  counsel,  and,  had  it  oc- 
curred, the  court,  even  after  its  finding,  had 
attention  been  called  to  it,  would  imquestlon- 
ably,  have  corrected  the  error.  The  attention 
of  the  comt  should  have  been  called  to  it  by 
a  motion  for  a  new  trial,  but  none  appears 
to  have  been  made.  Where  the  evidence  is 
contradictory,  and  there  was  evidence  to  sup- 
port the  finding,  and  the  questions  presented 
for  review  are  only  those  of  fact,  the  Judg- 
mmt  will  not  be  diatorbed.  This  role  has 
been  so  often  stated  and  reiterated,  both  in 
the  supreme  court  and  in.  this,  that  no  cita- 
tion of  decisions  Is  necessary.  The  Judgment 
of  the  district  court  must  be  affirmed. 


JOHNSON  T.  TABOR. 
<Coart  of  Appeals  of  Colorado.    Dec.  11.  1893.) 

Action  ox  Note — Supkiciesct  of  Answer. 
In  an  action  on  defendant's  Indiridnal 
note,  an  answer  alleging  that  the  note  was  exe- 
cuted in  payment  of  a  joint  debt  of  defend- 
ant and  one  P.,  and  secured  by  a  mortgage 
on  their  joint  property;  that  the  property  was 
taken  by  plaintiff,  and  by  him  intrusted  to 
P.,  aa  hia  cnstodianj  and  that  P.,  being  in- 
debted to  defendant,  delivered  it  to  defend- 
ant, selling  him  all  his  interest  therein,— was 
properly  stricken  from  the  files  as  presenting 
no  defense. 

Appeal  from  district  court,  Arapahoe  cotm- 
ty. 

Action  <m  a  note  by  H.  A  W.  Tabor  against 
H.  B.  Johnson.  ThOTC  was  Judgment  for 
plaintiff,  and  d^endant  appeals.     Affirmed. 

H.  B.  Johnson,  In  pro.  per.  A  B.  Seaman, 
for  appeHea 

RBED,  J.  App^ee  brought  snit  upon  the 
IndiTidual  note  of  appelant  for  $277.93,  with 
Interest  at  10  per  cent  Complaint  Is  in  the 
nsoal  form,  alleging  fl29  to  be  due  and  nn- 
paid,  to  which  the  defendant  filed  the  follow- 
ing paper  for  an  answer:  "The  defendant, 
for  answer  to  the  complaint  In  the  above- 
entitled  cause,  says  that,  as  he  Is  InfiMrmed 
and  believes,  he  Is  not  Indebted  to  plaintiff, 
in  any  sum  whatever,  on  the  note  set  f<H:tb 
in  plaintiff's  affidavit  for  attachmmt,  or 
ctiierwlse;  tbat  said  note  was  executed  In 
payment  of  a  debt  owed  Jointly  by  affiant 
and  one  Daniel  E.  Parks;  that  said  note  was 
secured  by  a  chattel  mortgage  on  certain 
fwoperty  owned  Jointly  by  affiant  and  said 
Parks,  and  certain  other  property  of  affiant; 
that,  upon  maturity  of  said  note,  said  property 
was  taken    possession  oC    by   plaintiff,  and 


turned  over  to  the  said  Parks,  as  custodian  and  ' 
agent  of  plaintiff;  tbat  the  value  of  said 
property  largely  exceeded  the  amount  due 
on  said  note;  that  <hi  or  about  December  1, 
1889,  the  sold  Parks,  bdng  Justly  indebted 
to  affiant  In  the  sum  of  about  thirty  thousand 
dollars,  and  for  a  valuable  consideration,  re- 
leased said  property  from  said  seizure  by 
plaintiff,  restored  the  possession  of  the  same 
to  affiant,  and  sold  and  delivered  to  affiant  all 
the  right,  title,  and  Interest  which  he  had  in 
and  to  the  same,  by  which,  affiant  Is  inform- 
ed and  believes,  said  note  became  paid.  In 
so  far  as  affiant  is  concerned,  and  said 
Parks  assumed,  and  Justly  became  liable . 
for,  the  payment  of  the  same,  and  said 
plaintiff  is  now  required  to  look  to  said 
Parks  toe  such  payment  D.  J.  Haynes,  At- 
torney for  Defendant"  (Verified  by  the  de- 
fendant) Plaintiff's  counsel  moved  to  strike 
out  the  answer  on  the  ground  that  it  was 
"sham,"  and  interposed  for  dday;  also,  for 
Judgment  on  the  pleadings.  The  motions 
were  sustained.  Such  -Judgmeait  upon  the 
motions  is  brought  here  for  review. 

By  section  60  of  the  Civil  Code,  It  is 
provided:  "Sham  and  irrelevant  answers 
and  defenses  and  so  much  of  any  pleading 
as  may  be  irrelevant,  redundant,  Immaterial 
or  insufficient,  may  be  stricken  out  on  mo- 
tion and  upon  such  terms  as  the  court  In 
its  discretloa  may  impose."  Consequently, 
there  was  no  question  in  regard  to  reaching 
the  answer  In  tbat  way,  if  the  causes  al- 
leged in  the  motl<m  existed.  The  Judgment 
must  be  affirmed.  The  answer  is  an  anoma- 
ly in  the  way  of  pleading,  no  precedent  can 
be  found  for  it  in  all  the  code  pleading  de- 
vised by  human  ingenuity.  Comments  up- 
on it,  or  an  analysis,  are  unnecessary.  It  is 
stated  and  verified  on  InformatlcMi  and  be- 
lief. If  each  allegation  had  been  established 
by  proof.  It  would  have  Interposed  no  de- 
fense to  his  individual  note  in  the  hands 
of  the  plaintiff.  A  daim  and  cause  of  ac- 
tion against  Parks  might  have  been  dis- 
closed, or  a  moral  or  legal  obligation  of 
Parks  to  pay,  but  we  are  at  loss  to  see 
how  the  plaintiff's  dalm  could  be  affected 
by  it  If  the  facts  In  regard  to  the  chattel 
mortgage,  aa  stated,  were  true,— that  the 
chattels  were  taken  by  the  plaintiff,  by  him 
entrusted  to  Parks,  as  his  agent  or  custo- 
dian, and  by  him  were  drllvered  to  the 
defendant,  and  were  by  neither  subjected  to 
the  payment  of  the  debt, — we  cannot  see 
how  it  would  extinguish  It  and  release  the 
maker  of  the  note.  The  only  way  such  mat- 
ter could  be  made  available  would  be  by 
showing  some  tnusactlon.  In  which  the 
plaintiff  participated,  whereby  the  defend- 
ant was  released,  and  Parks  substituted. 
Failing  in  that  or  in  showing  payment,  it 
presented  no  defense  to  the  action,  and 
might  be  stricken  from  the  files  on  motion. 
The  defendant  falling  to  ask  leave  to  file 
another  answer,  the  court  very  properly  al- 
lowed Judgment  Affirmed,  f^ ^^^\^ 
gitizodbyVjOOyiC 
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HORNB  T.  HEGWER  SALT  A   LUMBER 
CO. 

(Supreme  Court  of  Kansas.    Jan.  6,  18&4.) 

RBmsAL  TO  Accept  Goods  Bol-qht  —  Damaoes — 
Question'  roB  Jurt. 
Where  there  Is  any  evidence  fairly  sus- 
taining all  the  facts  necessary  to  a  recovery, 
a  demurrer  to  the  evidence  oo^t  not  to  be  sus- 
tained. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Reno  county;  L. 
Houk,  Judge. 

Action  by  Benjamin  F.  Home  against  the 
Hegwer  Salt  &  Lumber  Company  for  breach 
of  contract  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Reversed. 

Wright  &  Stout,  for  plaintiff  in  error.  W. 
M.  Whltelaw,  for  defendants  In  error. 

ALLEN,  J.  The  defendants  ordered  a  car 
load  of  barrel  heads  to  be  shipped  by  the 
plaintiff,  whose  place  of  business  is  East  St 
Louis,  IlL,  to  them  at  Hutchinson,  Kan.,  and 
the  shipment  was  made  as  ordered.  The  de- 
fendants faUed  to  receive  or  pay  for  them, 
and,  after  some  delay,  the  plaintiff  went  to 
Hutchinson,  tried  to  sell  the  heading  to  one 
Price,  to  whom  the  defendants  had  in  the 
mean  time  sold  out  their  business,  but  was 
unable  to  sell  to  any  one,  and  thereafter  re- 
shlpped  them  to  St  Louis.  Under  the  facts 
disclosed  by  the  testimony  the  plaintiff  had  a 
perfectly  plain  remedy  to  sue  upon  his  contract 
of  sale  for  the  damages  resulting  from  tlie  re- 
fusal to  accept  and  pay  for  the  goods  order- 
ed. The  whole  dMculty  in  this  case  arises 
from  the  want  of  a  dear  statement  in  the 
plaintiff's  bill  of  particulars  of  his  real  cause 
of  action.  The  case  was  originally  com- 
menced before  a  Justice  of  the  peace.  The 
bill  of  particulars  alleges  a  sole  of  a  car  load 
of  merchandise  by  plaintiff  to  defendants, 
and  then  sedu  to  recover  freight  charges 
on  a  car  load  of  heading  shipped  to  the  de- 
fendants on  their  order,  and  refused,  and 
expenses  of  the  plaintiff  to  and  from  Hutch- 
inson. Plaintiff  obtained  Judgment  before 
the  Justice  of  the  peace,  but,  on  appeal  to 
the  district  court,  a  demurrer  to  plaintiff's 
testimony  was  sustained,  the  case  withdrawn 
from  the  Jury,  and  Judgment  entered  In  favor 
of  defendants  for  costs. 

The  plaintiff's  cause  of  action  is  certainly 
very  defectively  stated,  but  pleadings  before 
a  Justice  of  the  peace,  as  ^s  often  been  held 
by  this  court,  are  to  be  construed  with  great 
liberality.  If  the  plaintiff  bad  stated  his 
full  cause  of  acticm  tor  the  breach  of  the  con- 
tract, the  full  measure  of  his  recovery  would, 
OS  contended  by  counsel  for  the  defendants, 
be  the  difference  between  the  contract  price 
and  the  amount  realized  from  a  resale;  but, 
in  order  to  uphold  the  ruling  of  the  district 
court  in  this  case,  there  must  be  an  utter 
failure  of  testimony  to  show  a  right  of  the 
plaintiff  to  recover  any  part  of  the  freight 
charges  for  which  he  sues.    The  evidence 


clearly  shows  that  the  defendants,  both  by 
letter  and  by  telegram,  ordered  tlie  beatliog 
shipped  to  them  at  Hutchinson.  It  app«>i!r.s 
that  Mr.  Hegwer  himself  tiled  to  sdl  th« 
property  to  Price,  to  whom  he  bad  sold  his 
salt  plant,  but  failed;  that  Home  went  to 
Hutchinson,  and  tried  also  to  sell  the  goods, 
but  failed;  that  he  th^eofter  reshippt-d 
them,  and,  owing  to  the  fact  tliat  tbey  were 
of  unusual  size,  could  not  find  any  purch.iscr 
for  them  on  the  general  market  at  any  price. 
We  think  these  facts  sufficient  to  liave  been 
submitted  to  the  Jury,  though  we  express  no 
opinion  as  to  how  much  of  the  freight 
charges  should,  under  the  testimony  before 
us,  have  been  allowed;  nor  is  it  necessary 
for  us  to  say  more  than  that  there  is  testi- 
mony in  the  record  which  the  court  should 
have  submitted  to  the  Jury.  Under  proper- 
ly framed  pleadings,  and  evidence  corro- 
spondlng  therewith,  there  should  be  no  diffi- 
culty In  doing  Justice  between  these  parties. 
The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

HORTON,  O.  J.,  (concurring.)  I  concur  in 
the  Judgment  to  be  rendered  in  this  court  in 
this  case  only  upon  the  theory  that  the  car 
load  of  barrel  heads  shipped  by  the  plaintiff 
to  the  salt  and  lumber  company  at  Hutchin- 
son could  not  be  sold  In  that  city  after  the 
company  refused  to  accept  or  pay  for  them, 
and  therefore  tbey  were  of  no  market  or 
other  value  at  Hutchinson.  As  the  company 
ordered  the  barrel  heads,  and  refused  to  ac- 
cept or  pay  for  them,  the  plaintiff  was  dam- 
aged at  least  the  freight  charges  paid  by 
him;  and  the  evldoice  offered  upon  the  trial 
showed  damages  for  the  amount  of  the 
freight  charges  from  St  Louis  to  Hutchinson. 
Upon  a  proper  bill  of  particulars,  or  petition 
soimdlng  in  damages,  the  plaintiff  would 
have  been  entitled  to  recover  the  contract 
price.  If  any  price  had  been  agreed  on  and 
shown;  or.  If  no  price  bad  been  agreed  on, 
then  the  market  value  of  the  goods  sold  and 
delivered;  or.  If  plaintiff  had  be^x  compelled 
to  resell  by  reason  of  the  failure  of  defend- 
ants, then  the  difference  between  what  plain- 
tiff received  for  the  goods  upon  such  resale, 
fairly  made,  and  what  he  ought  to  have  re- 
ceived from  defendants  under  his  contract 
with  defendants. 

JOHNSTON,  J.    I  concur  In  the  result 


BIGELOW  V.  WYGAIi  et  rL 

(Supreme  Court  of  Kansas.    Jan.  6,  1884.) 

IxsTRrcTiOKS— Harmless  Error. 

Where  a  jury  are  correctly  instructed 
by  the  trial  court  upon  ail  the  law  questions 
involved  in  the  case,  and  the  court,  in  addition, 
gives  a  slightly  contradictory  instrnction.  whitrli 
clearly  appears,  from  the  special  findings  of 
the  jury,  nut  to  have  misled  them,  such  addi- 
tional instruction  will  uotr^nder  tl)e  drcuni- 
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Btancea,  entitle  the  defeated  party  to  ft  new 
trial. 
(SyllabuB  by  the  CouK.) 

Error  from  district  court,  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  S.  G.  Blgelow  against  D.  Wygal 
and  others  to  foreclose  a  mortgage.  There 
was  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

W.  B.  Brayman,  for  plaintiff  in  error. 
Selyn  Douglas  and  W.  T.  Johnston,  for  de- 
fendants in  error. 

HOUTON,  C.  J.  This  is  the  second  time 
this  case  has  been  in  this  court  42  Kan. 
477.  22  Pac.  612.  The  facts  of  the  case  are 
fully  shown  in  the  statement  of  the  former 
case.  After  the  Judgment  of  the  court  be- 
low was  reversed  by  this  court,  a  new  trial 
was  had,  and  it  was  found  upon  that  trial 
that  the  market  value,  In  cash,  of  the  prop- 
erty described  in  the  chattel  mortgage,  which 
was  purchased  by  S.  G.  Blgelow.  the  mort- 
gagee, a4  the  mortgage  sale,  on  January  28, 
1887,  for  $2,600,  was  54,558.67.  Wygal  & 
Son  also  obtained  a  general  finding  that  the 
notes  secured  by  the  mortgage  sought  to  be 
foreclosed  had  been  fully  paid,  and  were  no 
longer  a  lien  upon  the  property  mentioned 
th«-eln.  They  recovered  Judgment  against 
Blgelow  for  $600.67  and  costs,  taxed  at 
$275.40. 

Counsel  for  the  plaintitT  in  error  presents 
one  exception,  only,  to  the  Judgment.  He 
Insists  that  the  court  erred  in  informing  the 
Jury  that  the  sale  of  the  chattel  property  in 
a  lump,  or  in  two  lumps,  would  be  an  unfair 
mode  of  sale,  If  the  property  brought  less 
than  its  actual  value.  Prior  to  giving  this 
Instruction  the  court  charged  the  Jury  as 
follows:  "In  this  case  the  defendants  dalm 
that  the  sale  was  conducted  in  a  fraudulent 
manner,  whereby  the  property  was  sacri- 
ficed. They  claim  that  Blgelow  had  the 
property  put  up  at  public  auction,  and  sold 
in  bulk.  Instead  of  selling  the  property  in  de- 
tail and  separately,  and  for  the  purpose  and 
with  the  intent  of  having  the  property  sold 
cheaper,  and  at  a  loss  to  them.  This  is  what 
the  defendants  claim,  and  it  is  a  question  of 
fact  for  you  to  determine  from  all  the  evi- 
dence, whether  Blgelow  did  make  such  a  sale 
with  such  Intent  and  for  that  purpose.  Be- 
fore you  can  find  from  the  evidence  that 
Blgelow  did  make  such  a  sale,  yon  must  find 
from  the  evidence  that  he  did  it  for  the  v«y 
purpose  of  having  the  property  sold  at  a  sac- 
rifice, and  below  what  it  would  otherwise 
bring  at  such  sale.  If  Blgelow  made  an 
bonest  mistake  of  Judgment  as  to  which 
mode  of  sale  the  articles  would  realize  the 
most  money,  he  is  not  liable  to  the  defend- 
ants for  such  mistake.  If  the  Jury  believe 
from  a  preponderance  of  the  evidence  that 
the  plaintiff.  In  taking  possession  of  the  per- 
sonal property  under  the  chattel  mortgage. 
In  advertising  It  for  sale,  in  causing  it  to  be 


sold  in  two  lots  only,  and  In  bidding  it  off 
at  $2,600,  and  in  all  other  matters  connected 
with  said  sale,  acted  in  good  faith,  then  the 
Jury  ought  to  find  for  the  plalntift  in  the  sum 
that  th^  may  find  to  be  still  due  on  the  flvi> 
notes,  after  giving  the  credits  for  Interest 
paid  on  said  notes  as  bereaft^  in  these  in- 
structions referred  to,  and  after  giving  cred- 
its for  the  said  sum  of  $2,600,  the  amount 
realized  on  the  sale  of  the  said  personal  prop- 
erty under  the  said  chattel  mortgage."  The 
argument  Is  that  the  Instruction  about  the 
sale  in  a  lump  or  two  lumps  being  unfair  was 
erroneous,  and,  further,  that  as  the  instruc- 
tions were  contradictory  the  Jury  were  mis- 
led, and  plaintiff  below  prejudiced  thereby. 

It  is  hardly  probable,  in  view  of  the  very 
full  instructions  given,  that  the  instruction 
complained  of  could  have  misled  the  Jury  In 
any  way.  If  there  were  any  doubt  about 
this,  the  findings  of  the  Jtu-y  are  conclusive 
that  a  new  trial  ought  not  to  be  granted. 
The  Jury  found  specially,  in  their  answers 
to  questions  of  fact,  that  the  property  de- 
scribed in  the  chattel  mortgage  would  have 
brought  more  in  the  aggregate,  had  it  been 
offered  for  sale  separately,  than  it  did  bring, 
in  the  manner  in  which  it  was  sold,  and  that 
Blgelow,  the  mortgagee,  had  the  property 
offered  and  sold  in  the  manner  it  was  for  the 
purpose  of  having  it  bring  a  less  sum  of 
money  than  it  otherwise  wonld.  These  find- 
ings show  that  Blgelow  did  not  make  an 
honest  mistake  of  Judgment,  in  offering  and 
selling  the  property,  but  that  he  acted  in  b.td 
faith  towards  the  parties  giving  the  chattel 
mortgage.  He  intentionally  offered  and  sold 
the  property  In  bulk  to  sacrifice  the  same  fur 
his  own  benefit;  that  is,  tbat  he  might  pur- 
chase the  same  at  less  than  its  actual  value. 
Upon  the  special  findings  of  the  Jury,  Wygal 
St  Son  were  entitled  to  Judgment.  If  any 
error  was  committed  in  any  variance  in  the 
instructions.  It  plainly  appears  from  (the  spe- 
cial findings  of  the  Jury  that  they  were  not 
misled  thereby.  The  Judgment  will  be  af- 
firmed.    All  the  Justices  concurring. 


SHELDON  et  nx.  v.  PRUESSNBR  et  al. 
(Supreme  Court  of  Elansas.    Jan.  6^  1884.) 

MORTQAOB — FORBCIASURI  BT  AsglONBB — VaLIDITT 

of   assiomibnt  —  hovestbad    exemption  — 
Costs. 

1.  The  courts,  in  the  due  administration  of 
Justice,  will  not  enforce  a  contract  in  violation 
of  law,  or  permit  a  plaintiff  to  recover  upon  a 
transaction  against  pablic  policy,  even  if  the 
invalidity  of  tne  contract  or  transaction  be  not 
specially  pleaded. 

2.  Where  a  mortgagee,  resldinR  in  this 
state,  owns  and  has  in  his  possession  a  note  for 
$1,700,  secured  by  a  mortgage  upon  real  es- 
tate in  this  state,  and  pretends  to  transfer,  by 
merely  indorsing  his  name  thereon,  but  without 
actually  delivering  the  same,  snch  note  and 
mortgage  to  his  father  in  another  state,  with- 
out any  demand  t>eing  made  upon  him  to  do  so, 
to  secure  $450  and  interest  for  prior  bor- 
rowed money,  but  really  for  tixe  purpose  of 
evading  the  payment  of  taxes  justly  due  the 


202 


»      PACIFIC  REPOUTER,  Vol.  35. 


(KaiL. 


state,  Md  that,  In  an  action  bronght  in  the 
name  of  the  father  to  recover  npon  the  note  and 
[DorteaKe,  the  mortKaKee,  on  account  of  his  acts 
jn  evading  the  payment  of  taxes,  and  ther«br 
-defrauding  the  revenues  of  the  state,  cannot 
have  any  recovery  in  the  name  of  Us  father 
■or  otherwise  on  any  part  of  the  note  or  mort- 
gane  belonging  to  him.  Bcld.  also,  that  if  the 
father  did  not  have  any  Itnowleilge  of  snch 
alleged  transfer,  and  his  name  is  used  to  od- 
lect  such  note  and  mortgage  withoat  his  con- 
aent.  or  if  he  merely  accepted  the  note  and 
mortgage  as  a  particeps  criminis,  to  defraud 
the  revenue  laws,  no  recovery  of  any  amount 
thereon  can  be  had  in  his  name. 

H.  Where  a  husband  and  wife  jointly  con- 
vey a  homestead  in  exchange  for  other  real 
estate  to  be  occnpied  by  them  as  a  new  bome- 
etend,  npon  whidi  there  is  a  prior  mortgage, 
and  the  husband,  with  the  consent  of  the  wife, 
takes  the  conveyance  of  such  real  estate  in  his 
own  name,  and  expressly  assumes  the  payment 
of  the  mortgage  thereon,  the  wife  cannot,  in 
an  action  to  foreclose  the  mortgage,  defend 
against  It  upon  the  ground  that  the  real  estate 
to  purchased  is  a  homestead,  and  therefore 
that  the  prior  mortgage  thereon  at  the  date 
of  the  exchange  is  null  and  void. 

4.  Where  a  higher  rate  of  interest  Is  ex- 
pressly reserved  to  be  paid  after  maturity,  snch 
amount  is  recoverable,  if  not  prohibited  by 
statute. 

.5.  Where  a  Judgment  Is  rendered  npon  two 
different  notes,  and  for  the  foreclosure  of  two 
different  mortgages  given  to  secure  the  same, — 
one  in  favor  of  the  plaintiff,  and  one  in  favor  of 
a  codefendant, — and  the  judgment  on  the  note 
and  the  foreclosure  of  the  mortgage  in  favor 
of  the  plaintiff  are  erroneous  for  want  of  suffi- 
cient evidence,  it  is  error  for  the  trial  court  to 
provide  in  the  decree  that  npon  the  sale  of  the 
real  estate  all  of  the  costs  involved  In  the  case, 
including  the  costs  taxed  u^n  the  erroneous 
judgment,  shall  be  first  paid  from  the  pro- 
ceeds of  such  sale. 
(Syllabus  hf  the  Court) 

BrKH*  from  diatrlct  oonct,  Sbawnee  cotmly; 
J.  B.  Johnson,  Jndga 

Action  by  Simon  Pmessner  against  Joseph 
L.  Sbeldon  and  others  to  foreclose  a  m(»t- 
gBge.  From  the  Judgment  rendered,  defend- 
ants SheldMi  and  wife  bring  error.  Re- 
versed.. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HORTON,  a  J.: 

This  action  was  brought  in  the  district 
court  of  Shawnee  county  by  Simon  Prueas- 
ner  against  Joseph  L.  Sbeld<m  et  al.,  May  6, 
1891,  to  foreclose  a  mortgage  given  by  Jo- 
seph Ii.  StaeldCHi  and  wife  to  Henry  S.  Pruess- 
ner  to  secure  the  sum  of  ^l,l(Xi  and  Inter- 
est. Afterwards  Lewis  M.  Hotter  filed  his 
answer,  setting  iq>  and  claiming  a  mortgage 
•of  $1,000,  given  by  Henry  S.  Pruessner  and 
wife  as  a  prior  Hen  npon  the  lands  and  tene- 
ments described  In  plaintiff's  mortgage,  be- 
ing the  N.  W.  ^  of  the  &  W.  Vi  of  section 
16,  tovmship  12,  range  18,  in  Shawnee  coan- 
ty.  Joseph  L.  Sheldon  and  bis  wife,  Lizssle 
S.  Sheldcxi,  filed  sepiirate  answers  to  the 
plaintiff's  petition,  and  also  filed  separate  re- 
plies to  the  answer  of  thrfr  codefendant, 
Lewis  M.  Motter.  The  case  was  tried  on  the 
6th  of  December,  1891,  and  Judgment  r«ider- 
ed  for  Simon  Pruessner  for  $1,700,  and  inter- 
est at  7  per  cent  per  annum,  and  bis  mort- 
gage fweclosed  and  adjudged  to  be  a  second 


lien  upon  the  premises  described.  Judgment 
was  also  rendered  in  favor  of  Lewis  M.  Mot- 
ter against  Henry  S.  Pmessner  and  wife  for 
the  sum  of  $1,000  and  interest  at  12  per  cent 
per  annum  from  date  of  default  whicb  sum 
was  adjudged  to  be  a  first  lien  upon  the  same 
premises.  Joseph  L.  Sheldon  and  his  wife, 
Lizzie  S.  Shddon,  iM-ing  the  case  to  this  oonrt 

H.  O.  Root  for  plaintiffs  In  eetot.  A.  Ber- 
gen and  Bishop  Crumrine,  for  defendants 
in  error. 

HORTON,  O.  J.,  (after  stating  the  facts.) 
In  the  answer  of  Joseph  L.  Sheldon  to  the 
petition  of  Simon  Pruessner  upon  the  note 
and  mortgage  executed  by  Sbeldon  and  bis 
wife  to  Henry  S.  Pruessner  on  June  6,  18SS, 
for  $1,700.  with  interest,  it  was  denied, 
among  other  things,  that  Simon  Pruessner 
was  the  hold^  or  owner  of  the  note  and 
mortgage;  and  It  was  also  denied  that,  he 
had  any  interest  therein,  the  allegation  be- 
ing that  the  alleged  transfer  to  htm  was  col- 
orable only,  and  without  consideration.  It 
appears  from  the  evidence  of  Henry  8. 
Pruessner  that  his  indebtedness  to  his  fa- 
ther before  the  transfer  of  the  note  and  mort- 
gage was  $450.  If  he  had  given  the  note  se- 
cured by-  the  mortgage  to  his  father,  or  if  he 
had  sold  the  note  in  good  faith  to  his  father 
for  $450  only,  or  for  any  other  sum,  Simon 
Pruessner  might  be  entitled,  as  the  holder 
and  owner  thereof,  to  recover  tbe  amount 
with  Interest  and  also  to  have  a  foreclosure 
of  the  mortgage.  If  It  were  not  for  the  gen- 
eral finding  of  the  trial  court  In  favw  of 
Simon  Pruessner,  there  would  be  no  trouble 
whatever  in  this  cose.  Simon  Pniessnea:,  the 
father,  lives  In  Missouri.  Henry  Pruessner, 
the  son,  lives  In  Shawnee  county.  In  this 
state.  Henry  testified,  among  other  things, 
as  follows:  "In  order  to  get  rid  of  paying 
taxes  on  tbe  note  and  interest  I  owed,  I  sold 
the  note  to  my  father.  In  fact,  I  have  not 
got  anything  of  the  money.  Therefore  I 
sold  to  father,  being  I  owed  a  part  to  him: 
and  In  case  I  want  any  more  I  will  get  it  of 
him,  because  I  am  a  poor  man,  and  I  cannot 
afford  to  pay  taxes  on  an  amount  I  have  not 
got,  and  pny  Interest  on  the  same  amonnt  at 
the  same  time.  Q.  How  did  you  sell  It  (the 
note)  to  him,  (your  father?)  A.  I  wrote  him. 
Q.  What  did  you  write  him?  A.  A  letter. 
Q.  What  were  the  contents  of  the  letter?  A. 
It  was  being  I  owed  him  some  money.  Q. 
For  what?  A  I  borrowed  it  Q.  Wben? 
A.  Just  before  I  made  that  transfer.  Q. 
How  much  did  you  borrow?  A.  Four  hun- 
dred and  fifty  dollars.  Q.  Four  hundred  and 
fifty  dollars?  A.  Yes,  sir.  Q.  How  was  that 
four  hundred  and  fifty  doUars  given  to  you? 
A  By  note.  Q.  What  was  the  date  of  the 
note?  A.  I  could  not  say.  Q.  Was  the  note 
ever  paid?  A.  No,  shr.  Q.  What  cash  did 
you  ever  get  from  your  fathw?  A.  That 
much  cash.  Q.  When?  A  I  could  not  state 
the  exact  time.  Q.  How^dM^^yoa  set  It? 
"jigitizcd  by  VjOOV  " 
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Did  b^  pay  jmt  cash  In  handT  ▲.  He  setnt 
«  part  and  paid  a  part  in  caah.  Sent  by 
money  order  and  registered  letter.  Q.  Can 
you  locate  the  year  In  which  the  four  hun- 
dred and  fifty  dollars  was  paid?  A.  No,  air. 
<i.  Was  It  1890T  A.  No,  air.  Q.  Was  it 
1888?  A.  It  was  before  we  had  any  trans- 
action,—bef<»«  I  disposed  of  the  property. 
-Q.  That  would  make  It  before  18887  A.  Yes, 
air.  Q.  Before  Sheldon  bought?  A.  Yes, 
sir.  Q.  "S^hat  about  the  balance  of  this  mort- 
ga.ge1  How  much  do  you  claim  the  Sheldons 
are  owing  you?  A.  Seventeen  hundred  dol- 
lars. Q.  What  was  to  become  of  the  bal- 
ance of  the  seventeen  hundred  dollars,  when 
collected,  after  the  paying  of  the  four  hun- 
dred and  fifty  dollars?  A.  Father  holds  It. 
-Q.  For  you?  A.  Yes,  sir."  The  note  and 
mortgage  were  not  transferred  at  the  time 
that  any  of  the  money  was  borrowed.  No 
demand  was  made  upon  Henry  for  security 
by  his  father,  or  for  any  transfer  of  the  note 
or  mortgage.  They  bear  the  blank  Indorse- 
ment of  Henry,  but  it  does  not  appear  that 
they  were  delivered  personally  to  Simon 
Pruessner,  or  that  he  employed  the  attorney 
to  commence  this  action.  It  does  appear 
that  one  of  his  brothers  supports  him;  that 
Henry  employed  the  attorney;  and  that  the 
note  and  mortgage  have  been  either  in  his 
possession  or  the  possession  of  the  attorney 
all  the  time.  Henry  was  present  at  the  trial, 
and  seems  to  have  been  very  much  inter- 
ested. SlmoB  Pruessner  was  not  present  at 
the  trial;  neither  was  his  deposition  read. 
'<:k>nstmlng  all  of  the  evidence  as  teTorably 
as  poBSiUe  for  Simon  Pruessner,  It  appears 
that  the  note  was  merely  transferred  by 
Henry  to  evnde  the  payment  of  taxes  Justly 
-due  in  this  state,  and  thereby  to  defraud  the 
revenues  of  the  statei  His  claim  that  he 
wanted  to  secure  (450  of  borrowed  money 
-due  his  father  seems  rather  a  mere  incident 
of  the  transfer,— the  excuse,  but  not  the  con- 
troDtng  motive.  The  uncontradicted  evidence 
19  that  the  transfer  of  the  note  and  mort- 
s^ge  was  mado  "to  get  rid  of  paying  taxes." 
We  could  fsirly  sustain  the  general  finding  of 
the  trial  court  upon  the  Pruessner  mortgage 
if  Henry  bad  not  testified  that  the  transfer 
was  made  "to  get  rid  of  paying  taxes,"  and 
because  "he  was  a  poor  man,  and  could  not 
AttatA  to  pay  taxes."  This  evidence  does 
not  seem  to  us  to  have  been  fully  considered 
by  the  trial  court  Perhaps  It  was  not  con 
sidered  because  the  illegality  of  the  transfer 
was  not  specially  pleaded  in  either  of  the 
answers;  but  'this  was  not  necessary.  The 
courts.  In  the  due  administration  of  Justice, 
will  not  ttiforce  a  contract  in  violation  of 
law,  or  permit  a  plaintiff  to  recover  upon  a 
transaction  against  public  policy,  even  if  the 
Invalidity  of  the  contract. <v  transaction  be 
not  specially  pleaded.  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  and  cases  cited.  Henry 
tiad  no  hesitation  In  stating  the  illegal  pur- 
pose for  which  be,  in  part,  transferred  the 
note  and  mortgage,  and  cannot  complain  if 


this  court  gives  it  foil  eifect.  Notes  and 
mortj;ages  are  subject  to  taxation  in  this 
state.  Pars.  6846,  6847,  6849,  Gen.  St.  1889; 
Association  v.  Hill,  51  Kan.  630,  33  Pac.  300. 
Cooley,  in  his  work  on  Taxation,  says: 
"There  Is  not  only  a  necessity  for  taxation, 
but  it  is  eminently  Just  and  equitable  that  it 
should  be  as  nearly  equal  as  possible.  Hence 
it  is  the  policy  of  the  law  to  require  all  prop- 
erty, except  such  as  is  specially  exempted, 
to  bear  its  proportion  of  the  public  bur- 
dens." "He  who  saves  a  sum  of  money  by 
evading  the  payment  of  a  tax  does  exactly 
the  same  Injury  to  society  as  he  who  steals 
so  much  from  the  treasury,  and  is  therefore 
guilty  of  as  great  immorality,  or  as  great  an 
act  of  dishonesty."  1  Shars.  BI.  Comm.  p. 
58,  note;  Ralh-oad  Co.  v.  Morris,  7  Kan.  210. 
Whatever  tends  to  interfere  with  the  benefi- 
cial operation  of  the  statute  is  unlawful,  as 
against  the  policy  of  the  law.  Whatever 
tends  to  obstruct  duty  by  defeating  the  let- 
ter or  spirit  of  the  law  is  also  unlawful;  and 
the  courts  will  not  enforce  any  agreement  or 
contract  for  the  benefit  of  one  through  whose 
direction  or  assistance  the  law  Is  violated, 
or  public  policy  contravwed.  ^le  law  at- 
tempts to  close  the  doors  to  temptations 
by  refusing  such  parties  recognition  in  tlie 
courts.  87  Cent  Law  J.  313.  "No  court 
will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal 
act.  If,  from  the  plalntlfrs  own  stating  or 
otherwise,  the  cause  of  action  appears  to  rise 
ex  turpi  causa,  or  the  transgression  of  a  pos- 
itive  law  of  this  country,  there  the  court  says 
he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes;  not  for  the  sake 
of  the  defendant,  but  because  It  wIQ  not 
lend  its  aid  to  such  a  plaintiff."  Valoitlne 
T.  Stewart  16  CaL  389;  Wilcox  t.  BUis,  14 
Kan.  588;  Qaston  v.  Drake,  14  Nev.  ITS; 
Drexler  v.  Tyrrell,  15  Nev.  114.  If  Simon 
Pruessner  is  a  bona,  fide  owner  and  holder  of 
the  note  for  $450  and  interest,  we  think  he 
may  be  permitted  to  recover  that  amount, 
and  have  lUs  foreclosure;  but.  If  Henry  trans- 
ferred the  note  and  mortgage  to  evade  the 
payiitg  of  taxes  on  his  Interest  therein,  be 
cannot  be  pomitted,  through  Simon  Pruess- 
ner, to  recover  any  part  of  the  note  and 
mortgage  for  his  own  benefit  As  before 
stated.  If  the  note  and  mortgage  had  been 
transferred  in  good  faith  as  a  gift,  sale,  or 
as  collateral  security,  without  any  wrongful 
Intent  or  purpose  on  the  part  of  Henry  to  de- 
fraud the  revenue  laws  of  the  state,  the 
whole  amount  thereof  might  be  recovered  by 
any  owner  or  holder  of  the  same.  But  the 
evidence  of  Henry,  as  appearing  in  the  rec- 
ord, unexplained,  prevents,  in  this  case,  the 
rendition  of  the  Judgment  upon  the  note  and 
mortgage  taken  by  him  firom  the  Sheldons, 
and  now  attempted  to  be  enforced  in  the 
name  of  his  father. 

The  dalm  that  Joseph  L.  Sheldon  did  not 
own  the  mortgaged  property  on  the  6th 
day  of  June,  1888,  at  the  time  of  the  execo- 
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tlon  of  the  note  and  mortgage,  and  there- 
fore that  there  was  no  consideration  given 
for  the  $1,700  note,  Is  not  tenable.  Henry 
S.  Pruessner,  and  Joseph  and  Lizzie  S.  Shel- 
don exchanged  places;  the  Sheldons  convey- 
ing by  Joint  deed  their  homestead  In  the  city 
of  Topeka  to  Henry  S.  Praessner  for  the  40 
acres  of  land  described  In  the  petition,  and 
giving  the  $1,700  note,  secured  by  the  mort- 
gage. Henry  S.  Praessner  may  not  have 
actually  delivered  the  deed  to  the  land  to 
Joseph  Sheldon  nntU  a  day  or  two  after  the 
mortgage  to  him,  but  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage  the  negotia- 
tions for  the  exchange  were  completed.  The 
deed  to  Joseph  L.  Sheldon  Is  dated  the  Sth 
day  of  June,  1888,  and  was  acknowledged 
on  the  Sth  day  of  June,  1888.  The  mortgage 
Is  dated  the  6th  of  June,  188a  It  was  ac- 
knowledged on  the  11th  day  of  June,  1888, 
and  recorded  on  the  14th  day  of  June,  1888. 
Therefore  we  suppose  all  of  the  papers  were 
exchanged  about  the  same  time;  that  all 
the  conveyances  were  a  part  of  the  same 
transaction.  The  note  and  mortgage  were 
really  a  part  of  the  purchase  money,  and  the 
mortgage  operates  at  least  upon  the  estate 
acquired  from  Henry,  the  mortgagee.  The 
only  estate  attempted  to  be  foreclosed  is 
that  obtained  from  Henry  S.  Pruessner, 
and  it  is  not  contended  that  the  Sheldons 
succeeded  to  any  after-acquired  title  from 
any  one  except  from  Pruessnv. 

Another  contention  In  the  case  Is  that  the 
Motter  mortgage  of  $1,000  was  not  entitled 
to  be  recorded,  because  it  was  acknowledged 
before  an  Interested  party,  and  therefore 
that  Mrs.  Sheldon  had  no  constructive  or 
valid  notice  thereof.  The  note  held  by  Mot- 
ter was  originally  given  to  J.  N.  Strieker, 
cashier,  by  Henry  S.  Pruessner  and  wife, 
and  the  mortgage  was  taken  to  J.  N.  Strlck- 
ler,  as  cashier.  The  acknowledgment  was 
taken  before  L.  H.  Pounds,  notary  public. 
There  Is  nothing  upon  the  face  ot  the  mort- 
gage tending  to  show  that  Pounds  was  an 
Interested  party.  It  appears  from  the  evi- 
dence, outside  of  the  mortgage,  that  J.  N. 
Stridder  was  the  cashier  of  the  Investment 
Banking  Company  at  Topeka,  and  that  T. 
L.  Pounds  was  the  vice  president  of  that 
company;  not  L.  H.  Pounds,  the  person  tak- 
ing the  acknowledgment.  There  is  no  evi- 
dence in  the  record  that  L.  H.  Pounds,  the 
notary  public,  is  or  was  interested  in  the 
Investment  Banking  C!ompany.  When  the 
deed  of  the  mortgaged  premises  was  ex- 
ecuted by  Henry  S.  Pruessnw  and  wife  to 
Joseph  Ii.  Sheldon,  the  latter  accepted  the 
same  upon  the  expressed  condition  that  he 
assumed  the  payment  of  the  Motter  mort- 
gage; therefore  he  not  only  had  personal 
knowledge  of  the  mortgage,  but  agreed  to 
pay  the  same  to  obtain  the  conveyance  of 
the  property.  The  amount  of  the  prior  mort- 
gage was  In  the  nature  of  purchase  money. 
No  property  Is  exempt  from  the  payment 
of  obligations  contracted  for  the  purchase 


thereof.  Further  than  this.  It  appears  froiu 
the  evidence  that  Joseph  U  Sheldon  was 
absent  on  business  during  a  part  of  the 
negotiations  for  the  exchange  of  properties, 
and  that  his  wife,  Mrs.  Sheldon,  had  very 
much  to  do  with  the  exchange.  It  is  proba- 
ble that  she  had  actual  notice  of  the  Motter 
mortgage,  or  rather  of  the  prior  incum- 
brance on  the  premises  received  in  ex- 
change for  her  homestead.  The  note  held 
by  Motter  was  dated  February  1,  1888,  and 
matured  in  three  years  thereafter.  The 
rate  of  interest  per  annum  specified  in  the 
note  was  8  per  cent  until  maturity  and  12 
per  cent  after  maturity.  Where  there  is 
an  express  stipulation  that  a  certain  rate 
of  Interest  shall  run  after  maturity,  interest 
at  that  rate  is  recoverable.  11  Amer.  & 
Eng.  Enc.  Law,  pp.  416,  417,  and  cases  cited 
in  note;  3  Band.  Com.  Paper,  p.  823,  t  1713, 
and  cases  cited;  Ansel  v.  Olson,  39  Kan. 
767.  18  Pac.  939. 

The  judgment  of  the  trial  court  as  rendered 
and  entered  of  record  is  erroneous  as  a  wnole, 
because  the  Judgment  includes  not  only  the 
amount  of  the  note  and  mortgage  given  by  the 
Sheldons  to  Henry  S.  Pruessner,  but  also  pro- 
vides that  all  of  the  costs,  including  the 
costs  in  the  litigation  over  the  'Pruessner 
note  and  mortgage,  as  well  as  the  Motter 
mortgage,  are  to  be  first  paid  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises. 
The  order  of  sale  also  contains  this  errone- 
ous feature.  As  the  costs  wa-e  improper!; 
adjudged  against  the  Sh^dons  upon  the 
Pruessner  note  and  mortgage,  those  costs 
ought  not  to  have  been  Included  In  the  Judg- 
ment or  the  order  of  sale.  Under  these  cir- 
cumstances, the  Judgment  will  be  set  aside, 
and  the  cause  remanded  for  farther  proceed- 
ings.   All  the  Justices  concurring. 


SHELDON  et  nx.  v.  PRXTBSSNBR  et  al. 
(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

MORTOAOB  FORBCLOSDIUt  —  VaUDITT  OF  SaI.B  — 

Patmbst  bt  Cbbck  —  Vaoatios  op  Dbcree  — 
Effect  ok  Balb. 

1.  Greenwood  v.  Butler,  34  Pac.  967,  53 
Kan.  -— ,  followed. 

2.  Where  land  is  advertised  to  be  told 
for  cash  in  pursuance  of  a  judgment  of  fore- 
closure, and  the  sheriff  accepts  a  certified  checic 
as  cash,  wtiich  is  afterwards  paid,  the  accept- 
ance of  the  certified  check  for  cash  is  not  of 
itself  a  sufficient  reason  to  defeat  the  sale. 

3.  Where  a  judgment  under  which  land 
has  been  sold  is  held  to  be  erroneous,  and  is  re- 
versed, and  it  appears  that  the  land  was  bid 
in  at  the  sale  by  a  third  person,  who  was  act- 
ing for  and  in  behalf  of  the  judgment  creditor, 
and  that  the  purchase  was  actually  made  for 
such  judgment  creditor,  the  purchaser  is  not 
entitled  to  the  protection  provided  for  in  sec- 
tion 467  of  the  Civil  Code.  The  reversal  of 
the  Judgment  defeats  the  title  of  the  purchasBT, 
and  the  sale  should  be  set'  aside. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 
Action  by  Simon  Pruessner  against  Joseph 
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L.  Sheldon  and  others  to  foreclose  a  mort- 
gaffo.  There  was  Judgment  of  foreclosure 
and  sale,  and  from  the  order  of  conflrraation 
defendants  Sheldon  and  wife  bring  error. 
Reversed. 

U.  C.  Uoot,  for  plaintiffs  In  error.  Bishop 
Ci'umrlne  and  A.  Bergen,  for  defendants  In 
error. 

JOHNSTON,  3.  This  proceeding  Is  brought 
to  review  the  ruling  of  the  district  court  con- 
firming a  sale  of  real  estate  made  In  pursu- 
ance of  a  judgment  foreclosing  two  mort- 
gages thereon,  which  Judgment  has  been  re- 
versed at  the  present  sitting  of  the  court. 
Sheldon  t.  Pruessner,  35  Pac.  201.  The  Judg- 
ment of  foreclosure  was  rendered  December 
5,  1881,  and  provided  for  the  sale  of  the  land 
without  appraisement,  and  for  the  applica- 
tion of  the  proceeds.  While  this  judgment 
was  brought  up  to  the  supreme  court  for  re- 
view, no  supersedeas  bond  to  stay  execution 
was  given,  and,  after  due  notice,  a  sale  of 
the  property  was  made  April  24,  1803.  The 
bid  was  made  by  E.  S.  Gresser  for  the  price 
of  $3,450,  but  it  appears  that  he  was  act- 
ing for  Simon  Pruessner,  and  that  the  pur- 
chase was  actually  made  by  Pruessner.  Sub- 
sequently a  motion  was  made  to  confirm  the 
sale,  which  was  resisted  by  the  plaintiffs  in 
error.  Their  principal  contention  was  that 
the  redemption  law  of  1893  was  applicable, 
und»'  which  the  sheriff  should  Issue  to  the 
purchaser  a  certificate  conditioned  that,  un- 
less redemption  was  made  within  18  months, 
a  deed  would  be  Issued.  This  objecttbn  to 
the  sale  Is  not  sufficient,  as  the  judgment  of 
foreclosure  was  rendered  long  prior  to  the 
enactment  of  the  redemption  law  of  1883. 
Under  the  recent  decision  of  Greenwood  v. 
Butler,  52  Kan.  — ,  34  Pac.  907,  that  law 
does  not  affect  nor  change  the  terms  of  a 
Judgment  duly  rendered  before  its  passage. 

Another  objection  to  confirmation  was  that 
the  sheriff  accepted  a  certified  check  for  $1,- 
454.20,  which  was  the  amount  of  the  Motter 
judgment,  interest  and  costs,  when  he  had 
advertised  to  sell  the  premises  for  cash.  If 
this  was  the  only  objection,  it  would  afford 
the  plaintiffs  In  error  no  ground  for  com- 
plaint. The  sheriff  might  have  objected  to 
the  certified  check,  and  required  a  cash  pay- 
ment; but,  as  he  did  not,  and  as  the  money 
has  been  paid,  It  furnishes  no  ground  to  set 
aside  the  sale. 

A  more  serious  objection  to  the  confirma- 
tion Is  that  there  is  no  judgment  upon  which 
It  can  rest  There  has  been  a  complete  re- 
versal of  the  Judgment  which  decreed  the 
sale,  and  the  purchaser  cannot  be  regarded 
as  a  stranger  to  that  Judgment  Under  sec- 
tion 467  of  the  Code  the  terenal  of  a  Judg- 
ment will  not  affect  the  title  of  a  bona  fide 
purchaser  of  land  sold  under  such  judgment, 
but  It  has  been  hdd  that  this  provision  has 
application  solely  to  bona  fide  purchasers 
who  are  not  parties  to  the  erroneous  judg- 


ment, nor  responsible  therefor.  Hubbard  v. 
Ogden,  22  Kan.  C71.  Although  a  bid  of  $3,- 
450  was  made  by  B.  S.  Gresser,  only  $1,454.- 
20  was  actually  paid.  An  attempt  was  made 
to  satisfy  the  balance  of  the  bid  by  a  receipt 
for  $1,900,  given  to  the  sheriff  by  Simon 
Pruessner;  and  It  Is  expressly  admitted  by 
counsel  for  plaintiffs  in  error  that  Gressers 
bid  was  made  for  and  In  behalf  of  Simon 
Pruessner,  and  not  for  himself.  The  sale 
must,  then,  be  regarded  as  having  been  made 
to  Pruessner,  the  judgment  creditor,  who 
was  not  within  the  protection  of  section  467 
of  the  Civil  Code.  This  case  was  argued  and 
submitted  with  the  foreclosure  case,  and,  the 
Judgment  having  been  reversed,  the  sale  nec- 
essarily falls  with  it  and  therefore  the  or- 
der of  the  district  court  confirming  the  sale 
will  be  reversed,  and  the  sale  will  be  set 
aside.    All  the  Justices  concurring. 


SBLIiBRS  et  nx.  t.  CROSSAN. 
(Supreme  Court  of  Kansas.    Nov.  11,  1883.) 
Adverse  Possession— Fossbssiom  or  Gbamtor 

AFTEK  CoNVETANCE — ESTOPl-SL. 

1.  Where  an  owner  executes  and  places  up- 
on record  a  warranty  deed  pnrportinK  to  con- 
vey the  complete  title  of  land  occupied  by  him- 
self and  family,  his  subseqaent  possession  will 
generally  be  considered  as  in  subserviency  to 
the  record  title. 

2.  The  parties  in  possession,  husband  and 
wife,  having  joined  in  the  execution  of  the  con- 
veyance, which  apparently  transferred  the  com- 
plete title,  and  having  subseqaently  disavowed 
any  interest  in  (he  land,  are  estopped  from 
claiming  a  homestead  interest  in  the  premises 
so  conveyed  as  against  the  mortgagee  of  th^r 
grantee,  who  had  no  notice  that  the  convey- 
ance made  by  them  was  other  than  what  it 
purported  to  be. 

(Syllabus  by  the  Court) 

Error  from  district  court  Miami  county; 
J.  P.  Hindman,  Judge. 

Action  by  A.  K.  SeUers  and  another  against 
Rebecca  Crossan  to  set  aside  a  judgment 
There  was  Judgment  for  defendant  and 
plaintiffs  bring  error.    Affirmed. 

W.  H.  Browne,  for  plaintifls  In  error. 
Crossan  &  Lane,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action 
brought  by  A  K.  SeUers  and  Nettie  SeUers, 
hia  wife,  to  vacate  and  set  aside  a  judgment 
obtained  by  Rebecca  Crossan  against  D.  O. 
SeUers  and  Clara  N.  SeUers,  foreclosing  a 
mortgage  against  real  estate  In  Paola.  The 
grounds  for  vacation  of  the  judgment  were 
that  D.  O.  Sellers  and  Clara  N.  SeUers,  who 
executed  the  mortgage  which  was  foreclosed, 
were  not  the  actual  owners  of  the  property 
mortgaged,  but  the  plaintiffs  were  the  own- 
ers, and  had  occupied  It  since  a  long  time  be- 
fore the  mortgage  was  made  as  their  home- 
stead, and  were  so  occupying  it  at  the  time 
the  Judgment  was  rendered.  It  was  alleged 
that  Rebecca  Crossan,  the  Judgment  creditor. 
was  acquainted  with  the  homestead  character 
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of  the  iHremlses,  and  with  the  ownership  of 
pIuintlfTs.  It  appears  that  the  property 
claimed  hy  plaintiffs  was  conveyed  by  them 
to  Clara  N.  Sdlers  in  January,  1880.  The 
instrument  was  a  warranty  deed,  conveying 
the  absolute  title,  with  the  usual  covenants, 
and  the  consideration  named  was  $190.  In 
July,  1887,  D.  O.  Sello-s  and  Clara  N.  Sellers 
borrowed  from  Rebecca  Crossan  the  sum 
of  $275,  and  to  secure  its  payment  executed 
a  mortgage  on  the  premises  in  question,  sign- 
ed only  by  themselves,  in  wtdch  it  was  cove- 
nanted that  they  were  the  lawful  owners  of 
the  premises,  seised  of  a  good  and  indefeasi- 
ble estate  of  inheritance  therein.  Default 
being  made  In  the  payment  of  the  secured  in- 
debtedness, Judgment  was  recovered  for  the 
amount  due,  and  for  a  foreclosure  of  the 
mortgage.  There  was  testimony  to  show 
that  at  the  time  the  mortgage  was  given  and 
the  judgment  rendered  the  property  was  oc- 
cupied by  the  famUy  of  A.  K.  Sellers,  which 
consisted  of  himself,  his  wife,  and  daughter. 
It  was  also  shown  that  prior  to  1880  the  title 
to  the  property  stood  in  the  name  of  Nettie 
Sellers,  and  plaintiffs  claim  and  offered  tes- 
timony to  show  that  the  conveyance  by  them 
to  Clara  N.  Sellers,  although  a  deed  in  form, 
was  actually  a  mortgage  made  to  secure  the 
payment  of  $190  which  had  been  borrowed 
by  them  from  Clara  N.  Sellers  and  her  hus- 
band, D.  O.  Sellers ;  and,  further,  that  there 
was  an  agreement  tliat  upon  the  payment  of 
the  debt  the  property  should  be  reconveyed. 
The  plaintiffs  endeavored  to  show  tliat  the 
agent  of  Crossan  was  informed  that  they 
were  the  equitable  and  actual  owners  o'f  the 
premises  when  the  mortgage  was  executed 
and  foreclosed,  but  this  was  denied,  and, 
like  all  other  facts  upon  which  there  was 
conflicting  testimony,  it  has  been  conclusive- 
ly determined  in  favor  of  the  defendant. 
The  plaintiffs  insist  that  the  deed  from  them 
to  Clara  N.  Sellers,  having  been  made  to  se- 
cure a  debt,  is  only  a  mortgage,  which  did 
not  transfer  title;  that  the  premises  were 
their  homestead,  and  that,  as  the  mortgage 
to  Crossan  was  not  signed  by  them,  it  was 
absolutely  void.  It  is  true,  as  contended, 
that  a  mortgage  lien  cannot  be  created  upon 
a  homestead  without  the  Joint  consent  of 
the  husband  and  wife,  but,  like  every  other 
interest,  it  may  be  surrendered,  transferred, 
or  lost  The  action  of  the  parties  holding 
such  an  interest  may  be  such  as  to  operate 
as  an  abandonment,  or  to  estop  them  from 
claiming  such  Interest.  Although  they  did 
not  sign  the  mortgage,  they  had  previously 
executed  a  warranty  deed,  which,  upon  its 
face,  transferred  every  vestige  of  title  from 
them.  Whatever  the  fact  may  have  been 
with  reference  to  the  agreement  of  the  gran- 
tees to  reconvey  upon  the  repayment  of  the 
stated  consideration,  it  is  conceded  that  the 
legal  title  remained  in  Clara  N.  Sellers  until 
the  Crossan  mortgage  was  made,  and  until 
after  the  debt  had  matured,  and  the  mwt- 


gage  had  been  foreclosed.  In  1888.  Then  1» 
testimony  that  during  all  this  time  Clara  N. 
and  D.  O.  Sellers  were  claiming  the  title  to 
the  property  and  A.  K.  and  Nettie  Sellers 
were  disclaiming  that  they  had  any  Interest 
in  the  premises.  A  few  days  previous  to 
the  execution  of  the  Crossan  mortgage  tb» 
agent  of  Crossan,  finding  that  A.  K.  Sellers 
and  wife  had  previously  signed  a  mortgage 
on  the  premises,  obtained  a  statement  from 
Nettle  Sellers,  made  tmder  oath,  to  the  effect 
that  she  and  her  husband  signed  the  mort- 
gage through  a  mistake,  that  the  title  to  the 
property  was  in  Clara  N.  Sdlra-s,  and  that 
she  and  h»  husband,  A.  K.  Sellers,  had  no 
Interest  in  the  property  whatever.  Again, 
when  the  Crossan  mortgage  matured,  and 
default  was  made,  an  action  of  ftorecloeure 
was  begun,  when  D.  O.  Sellers  applied  to 
Crossan  for  an  extension  of  time  within 
which  to  pay  the  debt  The  agent  of  Cros- 
san, having  heard  that  A.  K.  Sellers  and  Net- 
tle Sellers  claimed  some  interest  in  the  jkkP- 
erty,  and  desiring  to  have  that  question  set 
at  rest  before  granting  any  extension,  in- 
quired with  reference  to  that  claim,  and  was 
informed  that 'a  written  disclaims  from  A. 
K.  Sellers  and  Nettle  Sellers  would  be  ob- 
tained. Accordingly  the  following  written 
disclaimer  was  executed,  and  handed  to  Croft- 
san:  "Know  all  men  by  these  presents,  that 
we,  the  undersigned,  claim  no  right,  title,  or 
interest,  dtber  legal  or  equitable,  in  or  to  the 
south  half  of  lots  9  and  10,  and  the  south  half 
of  the  east  half  of  lot  8,  all  in  block  91,  a» 
the  Sterne  is  designated  on  the  recorded  plat 
of  the  city  of  Paola,  Kansas.  Witness  our 
hands,  this  2l8t  day  of  January,  1888.  Net- 
tle SeUers.  A.  K.  Selia-s."  Upon  the 
strength  of  this  disclaimer,  the  debt  secured 
by  the  Crossan  mortgage  was  extended  for 
several  months.  More  than  this,  it  appears- 
that  A.  K.  Sellers  and  wife  received  the 
greater  part  of  the  money  borrowed  fronv 
Crossan,  and  knowingly  permitted  other 
mortgages  to  be  made  and  placed  on  record 
by  Chira  N.  and  D.  O.  Sellers.  After  thi» 
conduct,  the  plaintiffs  invoke  the  equitable 
Jurisdiction  of  the  court  to  accomplish  what 
would  be  an  obvious  injustice.  Their  ac- 
tion in  putting  upon  the  record  a  deed  by 
which  they  conveyed  the  absolute  title  to 
the  grantee,  and  their  subsequent  disavowal 
of  title  or  interest,  estops  them  from  setting 
up  any  secret  arrangement  or  title  of  which 
Crossan  had  no  knowledge.  Having  exe- 
cuted a  conveyance  and  acted  ao  aa  to  In- 
duce the  belief  that  they  had  surr«tdered  the- 
homestead  right,  they  will  not  be  permitted 
to  impeach  their  deed,  ae  deny  that  they 
granted  the  premises  which  their  deed  pur- 
ported to  convey.  It  is  true  that  a  deed  ab- 
solute in  form,  but  intended  as  a  mortgage, 
will  be  held  to  be  a  mwtgage  as  between  the 
grantor  and  grantee,  and  as  to  all  others  wbO' 
had  actual  knowledge  of  the  real  characto- 
of  the  instrument  The  finding  of  .the  court 
Digitized  by  VjOOQ  IC 


Kan.) 


TOUNT  0.  DENNING. 


207 


pato  the  ooMtioii  of  notice  at  rest,  and  henoe 
we  must  assume  that  Croesan  had  no  knowl- 
edge that  the  deed  was  Intended  aa  a  mort- 
gage, or  that  It  was  anything  else  than  a 
complete  tzansfer  of  the  whole  title.  It  Is 
insisted  that  the  occupation  of  the  premises 
by  the  plaintiffs  and  their  family  required 
every  one  dealing  in  the  property  to  talie  no- 
tice of  the  title  which  they  actually  held,  and 
of  the  homestead  Interest  to  which  their  oc> 
capancy  entitled  them.  It  ia  true,  the  gen- 
eral rule  ia  tliat  the  possession  of  land  is  no- 
tice of  the  title  imder  which  the  occupant 
claims,  but  this  rule  has  no  application  where 
the  party  In  possession  lias  put  upon  the  rec- 
ord a  title  Inconsistent  with  his  possessiML 
In  Bach  cases  the  possession  Is  to  be  consid- 
ered as  In  snbserrlency  to  the  record  title. 
McNeil  T.  Jordan,  28  Kan.  7.  In  the  absence 
of  actnal  notice,  Orossan  had  a  right  to  rely 
npon  the  declaration  made  in  plaintiffs'  deed 
that  their  conveyance  was  absolute  and  with- 
out reservation.  If  the  deed  was  intended 
aa  a  mortgage,  and  any  <xie  is  to  suffer  for 
the  mlstaice,  it  should  be  the  one  whose  con- 
duct caused  the  loss.  Both  of  the  plaintiffs 
haTlng  Joined  In  the  alienation  of  the  land, 
they  are,  under  the  circumstances  of  this 
case,  estopped  from  impeaching  or  ccmtra- 
dlctlng  it,  or  setting  up  any  secret  claim  or 
interest  tberein  as  against  the  defendant  We 
thinic  tbe  court  below  reached  a  Just  and 
c«MrTect  conclusion,  and  therefore  its  Judg- 
ment will  be  affirmed.  All  the  Justices  con- 
currlag. 


TOUNT  T.  DBNNINQ  et  al. 
(Snpreme  Court  of  Kansas.    Jan.  6,  1894.) 

UxiawruL  CoHXRACTS — For  Commissiokb  bt 
Reai^Estaxb  Agent  without  Licessk 
The  mayor  and  council  of  the  city  of 
Winfield  provided  by  ordinance  that  no  person 
•bonld  carry  on  the  business  of  a  real-estate 
agent  without  iiaving  obtained  a  license  so  to 
do,  and  imposed  a  semiannual  license  tax  of 
$10  on  each  person  engaged  in  the  business,  and 
a  fine  for  a  violation  of  the  ordinance.  The 
plaintiffii  below  carried  on  the  business  of  real- 
estate  agents  in  said  dty  without  having  paid 
the  license  tax,  and  in  violation  of  the  pro- 
visions of  the  ordinance.  In  this  case  they  sue 
for  a  commission  on  a  sale  ne;;otiated  by  them 
wlula  so  cairyinp  on  said  business.  Beld,  that 
tlie  transaction  u  unlawful  on  their  part,  and 
they  cannot  recover. 
(Syllabus  by  the  Conrt) 

Error  from  district  court,  Cowley  county; 
M.  O.  Troup,  Judge. 

Action  by  Walter  Denning  and  another 
against  Maiy  A.  Yotmt,  administratrix  ot 
tbe  estate  of  George  W.  Yount,  deceased- 
Plaintiffs  bad  Judgment,  and  defendant 
brings  error.    Reversed. 

PdOoA  *  Lore,  for  plaintiff  in  error.  Mc- 
DenDott  ft  Johnson,  tar  defendants  in  er- 
ror. 

ALLBN,.  J.  Walter  Denning  and  Malil<» 
G.  Jobaaon  tanyncht  suit  agaliust  George  W. 


Yotmt  befwe  a  Justice  of  the  peace,  alleging 
that  they  were  partners,  and  that  the  de- 
fendant was  indebted  to  them  in  the  sum  of 
$265  for  commission  on  a  sale  of  a  quarter 
section  of  land,  negotiated  by  them  far  the 
defendant.  The  defendant  denied  liability. 
The  Justice  of  the  peace  rendered  Judgment 
in  favor  of  the  defendant  for  costs.  Plain- 
tiffs appealed  to  the  district  court,  wher» 
they  obtained  Judgment  for  the  full  amount 
claimed,  and  the  defendant  brings  the  case 
here. 

It  appears  from  the  undisputed  facts  in  the^ 
case  tliat  the  plaintiffs  were  real-estate 
agents,  doing  business  in  Winfield,  a  city  of 
the  second  class.  That,  at  the  time  of  the- 
tran^ctlon  for  which  they  seek  to  recover, 
there  was  in  force  in  said  city  an  ordinaaoe- 
oontainlng  the  f<dlowing  provisions:  "Sec- 
tion 1.  That  no  p«'8on,  firm,  company  or 
corporation,  shall  conduct,  carry  on,  or  op- 
erate  in  the  city  of  Winfield,  Cowley  county, 
state  of  Kansas,  any  of  the  callings,  busi- 
nesses, or  occupatiiMis  hereinafter  specified, 
without  first  liaving  obtained  a  license  so  to 
do,  and  having  paid  the  license  tax  herein- 
after prescribed  for  any  such  calling,  busi- 
ness or  occupation  so  intended  to  be  pursued, 
carried  on,  or  conducted  by  any  eadb  per- 
son, firm,  OHnpany  «■  corporation."  "Sec 
17.  Eiach  person  engaged  in  the  business^ 
of  real  estate  and  loan  agents,  or  brolcers, 
shall  pay  a  semlanniml  license  tax  oi  $10.00." 
Secti<m  43  of  the  same  wdinance  prescribed' 
a  fine  of  not  less  than  $10,  nor  more  than 
$100,  for  a  violation  of  any  of  the  provisions 
of  the  ordinance.  It  is  conceded  that  the 
plaintiffs  had  not  paid  the  tax,  and  were 
consequently  carrying  on  business  in  viola- 
tion of  the  ordinance  when  they  performed 
the  services  for  which  they  seek  to  recover 
In  this  action.  Tbe  general  rule  that  no 
person  can  recover  In  a  court  of  Justice  <« 
a  cause  of  acticm  founded  on  a  violation  of' 
law  Is  not  controverted,  but  the  contention 
is  that  the  ordinance  of  the  city  was  passed 
solely  for  the  purpose  of  collecting  revenue; 
that  a  dty  council  has  no  power,  under  the 
statutes  of  13x0  state,  to  prohibit  persons 
from  carrying  on  the  business  of  real-estate 
agents;  that  the  limit  of  their  power  is  to- 
levy  the  tax,  and  impose  fines  tar  its  non- 
payment The  power  to  Impose  burdens  tar 
tbe  pmrpose  of  raising  rervenne  Is  essential, 
not  only  to  the  existence  of  national  and 
state  governments,  but  to  those  of  municipal- 
ities as  well.  To  that  power,  when  right- 
i^Uly  exercised,  the  citizen  must  yield.  Tbe 
modes  of  raising  revenue  vary  according  to- 
the  views  of  those  imposing  the  tax,  and 
the  changing  circumstances  affecting  eadi 
case.  The  revenue  of  the  United  States 
government  is  raised  almost  wholly  by  in- 
direct taxation,  and  violations  of  Its  reventie 
laws  are  generally  punished  by  severe  pen- 
alties, often  by  confiscations,  and  ccmtracts 
fonnded  on  a  violaticn  thereof  are  generally 
hdd  ntteriy  void.    It  Is  urged  that  there  is? 
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a  distlnctloii  between  tboae  kinds  of  bnsl- 
ness,  which,  because  of  their  character,  are 
deemed  suhjects  of  regulation,  and  on  which 
license  taxes  are  Imposed  In  connection  with 
restrictions  and  regulations  of  the  mode  of 
conducting  the  same,  and  those  businesses 
which  are  regarded  as  altogether  proper  and 
legitimate^  reqidring  no  such  regulation.  By 
section  48,  c.  19,  of  the  act  goyeming  cities 
of  the  second  class,  the  city  council  is  given 
exclusive  authority  t»  levy  and  collect  a 
license  tax  on  a  very  great  variety  of  occu- 
pations, including  real-estate  agents.  In  this 
section  are  named  businesses  which  It  Is 
ordinarily  thought  necessary  to  regulate  and 
restrict,  together  with  those  not  so  regarded, 
but  the  power  to  impose  a  license  tax  on 
each  is  precisely  the  same.  The  term 
"license"  is  defined  by  Webster:  "Authwrlty 
or  liberty  given  to  do  or  forbear  any  act; 
especially,  a  formal  permission  from  the 
public  authorities  to  perform  certain  acts; 
a  grant  of  permission;  as,  a  license  to  preach, 
practice  medicine,  sell  gunpowder,  and  the 
nice."  A  license  tax  differs  from  other  forms 
of  taxation  mainly  In  that  it  is  imposed  as 
a  condition  to  entering  upcm  the  conduct  of 
the  business.  The  authorities  do  not  uphold 
the  distinction  between  the  power  to  impose 
a  license  tax  on  those  callings  which  are 
regarded  as  altogether  right  and  proper,  re- 
quiring no  restriction  ac  regulation,  and  those 
over  which  it  is  necessary  to  exercise  super- 
vision for  police  and  sanitary  purposes. 
Judge  Cooley,  in  his  worlc  on  Taxation,  (2d 
Bd.,  p.  572,)  says:  "When  the  tax  takes  the 
form  of  a  tax  on  the  privilege  of  foUo^vlng 
nn  employment,  convenience  in  collections 
win  commonly  dictate  the  requirement  of  a 
license,  and  the  person^  taxed  will  be  com- 
pelled to  pay  the  tax  as  a  condition  to  the 
right  to  carry  on  the  business  at  all.  In  such 
a  case  the  business  carried  on  without  a 
license  vrill  be  illegal,  and  no  recovery  can 
be  bad  on  contracts  made  in  the  course  of 
it"  In  1  DIU.  Mun.  Corp.  (4th  Ed.)  S  308, 
it  ts  said:  "Although  the  proposition  that 
the  legislature  of  the  state  is  alone  com- 
petent to  make  laws  is  true,  yet  It  is  also 
settled  that  It  Is  competent  for  the  legis- 
lature to  ddegate  to  municipal  corporations 
the  power  to  make  by-laws  and  ordinances, 
with  appropriate  sanctions,  which,  when 
authorized,  have  the  force  In  favor  of  the 
tnimiclpality,  and  against  persons  bound 
thereby,  of  laws  passed  by  the  legislature  of 
the  state.  A  penalty  imposed  by  an  mv 
dinance  authorised  by  the  legislature  for  the 
doing  of  certain  specified  acts  amounts  to  a 
prohibition,  and  the  prohibited  acts  lieoome 
thereby  unlawful."  The  validity  of  city  or- 
dlnances  Imposing  license  taxes  on  occu- 
pations has  been  frequently  upheld  by  this 
court  In  the  case  of  City  of  Leavenworth 
V.  Booth,  15  Kan.  627,  a  tax  of  $50  on  a 
fire  insurance  company,  and  $100  on  a  life 
Insurance  company,  was  upheld.  In  Fret- 
well  V.  City  of  Troy,  18  Kan.  272,  a  license 


tax  of  $5  per  day  on  aactlon  sales  was  sus- 
tained. See,  also,  McGrath  v.  City  of  New- 
ton, 29  Kan.  3G4;  City  of  Cherokee  v.  Pox. 
34  Kan.  16,  7  Pac.  625;  City  of  Wyandotte 
V.  Corrigan,  35  Kan.  21,  10  Pac.  99;  Camj/ 
bell  V.  City  of  Anthony,  40  Kan.  C52,  20  Pac. 
492.  In  the  last-mentioned  cose  the  tax  was 
on  a  lumber  dealer.  In  the  case  of  Steven- 
son V.  Ewing,  (Tenn.)  9  S.  W.  230,  it  wa« 
held  by  the  supreme  court  of  T^inessee  that 
a  real-estate  broker  who  has  not  pursuant 
to  Acts  Tenn.  1885,  c.  1,  |  46,  taken  out  the 
license  required  of  persons  eng;aged  In  that 
business,  cannot  recover  compensation  for 
effecting  a  sale.  The  act  under  considera.- 
tlon  declared  that  "the  occupation  of  real- 
estate  brokers  shall  be  deemed  a  privilege 
and  be  taxed,  and  not  pursued  or  done  wlthr 
oot  license."  In  this  case  the  ordinance  pro- 
hibits any  po-son  fnMu  carrying  on  the  busi- 
ness of  a  real-estate  agent  without  having 
paid  the  tax.  The  prohibition  In  eadi  case 
is  the  same,  and  the  calling  taxed  identical. 
The  Tennessee  case  seems  to  be  well  sup- 
ported by  authorities.  Holt  v.  Green,  73  Pa. 
St  198;  DiUon  v.  Allen,  46  Iowa.  299;  Woods 
V.  Armstrong,  54  Ala.  160;  JohnaoD  t.  Hul- 
Ings,  103  Pa.  St  498.  In  the  last-named  case 
the  Jury  found  the  following  special  verdict: 
"We  find  In  favor  of  the  plaintiff  the  sum  of 
$12,300,  subject  to  the  opinion  of  the  court 
upon  the  following  questtcm,  viz.:  Plaintiff 
was  In  1878,  and  for  some  years  before  and 
after,  in  the  business  of  buying  and  selling 
real  estate  for  others  upon  commission.  In 
1878  be  had  no  license  aS  a  real-estate  broker. 
During  that  year  he  negotiated  a  sale  of  real 
estate  for  the  defendant  H.  I*  Taylor  & 
Company,  for  which  he  was  to  receive  tea 
thousand  dollars.  If  the  court  be  of  opinion 
that  his  failure  to  obtain  a  license  as  a  bro- 
ker Is  a  bar  to  his  recovery,  then  we  find  for 
the  defendant;  otherwise,  toe  the  plaintiff, 
as  above  stated."  The  supreme  court  hdd 
that  the  plaintiff  could  not  recover,  and  di- 
rected Judgment  to  be  entered  for  the  de- 
fendant 

Does  the  fact  that  the  license  tax  was  im- 
posed merely  by  a  dty  coimcil  change  the 
rule?  A  city  ordinance  authorized  by  stat- 
ute, and  duly  passed,  becomes  binding  on 
all  persons  within  the  corporate  limits,  and 
within  such  limits  It  has  the  force  and  effect 
of  law.  Milne  v.  Davidson,  6  Mart  (N.  S.) 
409;  Johnson  v.  Slmcmton,  43  GaL  242.  Li- 
censes to  sell  Intoxicating  liquors  In  this 
state  prior  to  the  amendment  of  the  consti- 
tution were  granted  in  cities  by  the  city 
council,  and  the  amount  of  the  tax  was  fixed 
by  ordinance.  In  the  case  of  Alexander  v. 
O'Donnell,  12  Kan.  608,  It  was  hdd  that 
"the  sale  of  Intoxicating  liquors  without 
license  being  prohibited  by  statute,  no  action 
can  be  maintained  to  recover  for  such  liquors 
so  sold  on  credit  whether  the  quantity  sold 
be  great  or  small."  It  Is  true  that  in  that 
case  the  prohibition  was  by  statute.  The 
city  council,  howev«,  /Imi  authority  to 
.gitizcd  by  VjOO 
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license.  The  seller  obtained  no  license  to 
sell,  and  It  was  held  that  the  sale  wns  ille- 
«ptl,  and  he  could  not  recover.  Such  con- 
tracts have  been  repeatedly  declared  void  by 
this  court  Bowman  v.  Phillips,  41  Kan. 
:{G4,  21  Paa  230;  Bank  v.  Gerson,  50  Kan. 
&S2,  32  Pac.  905;  Flershelm  v.  Gary,  39  Kan. 
179,  17  Pac.  825.  We  conclude,  then,  that 
the  city  council  of  WInfleld  had  the  right  to 
impose  a  license  tax  as  a  condition  precedent 
to  the  right  to  carry  on  the  business  of  real- 
e.state  agent;  that  In  the  exercise  of  such 
right,  it  declared  it  to  be  unlawful  for  any 
person  to  engage  In  the  business  within  the 
city,  without  having  paid  the  tax;  that  the 
plaintlfTs  conducted  theh:  bustaess  in  viola- 
tion of  the  ordinance;  and  that  they  cannot 
come  Into  court,  and  maintain  a  cause  of  ac- 
tion founded  on  their  violation  of  the  or- 
dinance. Tlie  Judgment  will  therefore  be  re- 
versed.   All  the  Justices  concurring. 


STATE  T.  YATBS. 
(Supreme  Conrt  of  Kansas.    Jan.  6,  1894.) 

IKTOZICATING  LlQDOHS — TbiiiINAL  PsOSECDTIOK— 

Ceanoimo  Plba— Discrstion  of  Codkt. 

1.  The  mle  is  that  where  a  defendant  has 
pleaded  snilty  in  a  criminal  caase,  and  sentence 
has  been  passed  npon  him.  It  is  within  the  sound 
discretion  of  the  trial  court  to  permit  the  plea 
to  be  withdrawn,  and  to  allow  a  piea  of  not 
guilty  entered.  If  the  court  abnses  its  discre- 
tion, error  may  be  assigned  therefor. 

2.  'Where  a  defendant,  being  an  intelligent 
parson,  and  the  owner  of  a  drug  store,  was 
charged  with  an  offense  under  the  prohibitory 
liquor  law,  punishable  by  a  fine  of  not  less  than 
$100  or  more  than  $500,  or  by  imprisonment 
in  the  county  jail  not  leas  than  30  days  or  more 
than  6  months,  and  was  represented  in  court 
by  able  counsel,  and  upon  arraignment  pleaded 
(riiilty.  and  was  sentenced  to  pay  $300  fine  and 
the  costs,  and  also  to  lie  committed  to  the  county 
jail  until  the  fine  and  costs  were  jMdd,  and  the 
next  day  presented  his  motion  to  the  court  to 
retract  his  plea  of  guilty,  upon  the  ground  of 
the  misconduct  of  uie  prosecuting  attorney  in 
inducing  him  to  enter  a  plea  of  guilty  under  the 
belief  tnat  he  would  be  sentenced  to  {My  a  fine 
of  $100  only,  and  upon  the  hearing  of  the  mo- 
tion it  was  shown  that  no  definite  promise  was 
made  by  the  connty  attorney  to  the  defendant 
or  his  attorneys,  or  to  any  one  for  him,  and 
that  such  attorney  did  not  urge  the  defendant 
or  his  attorneys  to  enter  a  plea  of  guilty,  but 
that,  from  an  interview  between  the  connty 
attorney  and  one  or  two  of  the  friends  of  the 
defendant,  it  was  understood  by  them,  and 
BO  communicated  to  the  defendant,  that  if  he 
pleaded  gnilty  he  would  be  sentencied  to  pay  a 
fine  of  $100  only.  HM.  the  refusal  to  per- 
mit the  defendant  to  withdraw  his  plea  was 
nut  an  abuse  «f  sound  discretion  of  the  trial 
court 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court.  Brown  connty; 
J.  F.  Thompson,  Judge. 

L.  R.  Yatea  was  adjudged  guilty  of  selling 
Intoxicating  llqucvs  unlawfully,  and,  a  new 
trial  having  been  denied,  he  vpeals.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HORTON,  C.  J.: 

On  the  13th  day  of  February,  1893,  there  was 
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filed  an  information  against  Dr.  L.  R.  Yates, 
charging  him,  in  several  different  counts,  with 
liaying  violated  the  prohibitory  liquor  law  In 
his  drug  store  In  the  city  of  Hiawatha.  Aft- 
er Yates  was  arrested,  be  moved  to  quash 
the  warrant ,  This  motion  was  ovcmded 
at  the  February  term,  1893,  and  the  cause 
continued  to  the  May  term,  Yates  being  re- 
quired to  give  a  recognizance  in  the  sum  of 
$1,000.  At  the  May  term  the  county  attor- 
ney filed  an  amended  information  charging 
Yates  with  keeping  a  place  where  intoxicat- 
ing liquors  were  received  and  kept  for  the 
purpose  of  use,  gift,  barter,  and  sale,  as  a 
beverage.  Yates,  being  required  to  plead  to 
this  amended  information,  pleaded  guilty. 
The  trial  court  sentenced  him  to  pay  a  fine 
of  $300  and  costs,  and  to  be  committed  to 
the  Jail  of  Brown  county  until  the  fine  and 
costs  were  paid.  On  the  next  day,  Yates  filed 
bis  two  several  motions  to  set  aside  his  plea 
of  guilty,  and  to  grant  a  new  trial.  In  the 
first,  he  alleged  he  was  induced  to  do  so  up- 
on the  promise  of  the  cotmty  attorney  that 
only  a  fine  of  $100  would  be  Imposed,  and. be- 
cause of  misconduct  on  the  part  of  the  prose- 
cuting attorney.  In  the  second  motion,  he 
stated  that  the  fine  was  excessive,  and  great- 
er than  punishments  theretofore  inflicted  by 
the  trial  court,  and  that  the  plea  of  guilty 
was  entered  on  the  promise  of  the  county 
attorney  that  a  fine  of  $100,  with  costs,  only, 
would  be  imposed.  The  motion  was  overnil- 
ed.    Yates  excepted.    He  appeals. 

Jas.  Balloon  and  S.  F.  Newlon,  for  appel- 
lant John  T.  Little,  Atty.  Oen.,  and  W.  F. 
Means,  for  the  State. 

HOKTON,  C.  J.,  (after  staOng  the  facts.) 
The  rule  Is  that  where  a  defendant  lias 
pleaded  guilty  in  a  criminal  cause,  and  sen- 
tence has  l>een  passed  upon  him.  It  Is  within 
the  sound  discretion  of  the  trial  court  to  per- 
mit the  plea  to  be  withdrawn,  and  to  allow 
a  plea  of  not  guilty  to  be  entered.  If  the 
court  abuses  its  discretion,  &erot  may  be  as- 
signed therefor.  City  of  Sallna  v.  Cooper,  45 
Kan.  12,  25  Pac.  233;  4  Amer.  &  Bng.  Bnc. 
Law,  776,  and  cases  cited.  In  this  case,  we  do 
not  think  the  trial  court  erred  in  the  exercise  of 
its  discretion.  Before  the  plea  of  guilty  was 
rendered,  the  defendant  was  represented  by 
able  counsel,  and  had  full  opportimity  to  con- 
sult with  them.  Two  of  his  friends  inter- 
viewed the  county  attorney,  for  the  purpose, 
principally,  of  ascertaining  whether  the  de- 
fendant could  plead  guilty,  and  be  fined 
only,  thereby  avoiding  a  Jail  sentence.  One 
of  the  defendant's  friends  understood  from 
the  coimty  attorney,  in  his  interview,  that  if 
the  defendant  pleaded  guilty  he  would  be 
fined  $100  only,  yet  he  admits  that  no  definite 
promise  was  made.  Upon  cross-examination 
by  the  county  attorney,  this  witness  testified, 
among  other  things,  that:  "Q.  I  didn't  urge 
upon  you  or  these  parties,  In  talking  to  yon 
for  them,  to  enter  a  plea  of  any>klnd(  ^lA^Il! 
■jigitizcd  by ' 
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▲.  No,  sir;  not  at  all.  Q.  If  they  did  so, 
they  did  It  with  their  own  free  will?  A. 
Certainly,  all  the  way  through.  Q.  About 
the  tallc  of  the  hundred  dollar  fine,  I  will  asli 
you  if  that  wasn^  more  specially  in  regard  to 
what  the  fine  had  been  on  previoua  occa- 
sions, rather  than  what  it  might  be  in  these 
cases?  A.  I  think  that  was  the  understand- 
ing,—that  the  fine  would  be  a  hundred  dol- 
lars, if  they  pleaded  guilty.  Q.  I  did  not 
make  the  promise  that  they  would  receive  a 
fine  of  a  hundred  dollars,  did  I?  A.  You 
made  no  definite  promise  at  all,  Mr.  Means." 
The  county  attorney  had  no  conversation 
with  the  defendant,  personally.  The  defend- 
ant talked  with  his  friends  who  had  Inter- 
viewed the  county  attorney,  and  It  was  his 
understanding  from  them,  as  well  as  their 
understanding,  that  if  he  pleaded  guilty  be 
would  be  fined  $100  only,  and  have  no  Jail 
sentence.  It  is  not  claimed  that  the  plea  of 
guilty  was  entered  by  anything  said  or  done 
by  tbe  trial  judge.  In  order  to  assist  the 
defendant  to  avoid  a  jail  soitence,  tbe  coun- 
ty attorney  noUed  the  prior  information,  con- 
taining seven  or  eight  counts  for  violation 
of  section  386  of  the  crimes  and  punishments 
act,  and  filed  a  new  information,  under  sec- 
tion 895,  permitting  the  court,  in  Its  discre- 
tion, to  fine  tbe  defendant,  only,  or  imprison 
him  in  the  county  jalL  Under  the  first  Infor- 
mation, upon  a  conviction  or  plea  of  guilty,  a 
jail  sentence  was  compulsory.  The  trial 
court  had  no  discretion.  Under  the  new  In- 
formation, the  court  bad  discretion,  and  exer- 
cised It  favorably  to  the  defendant  The 
real  complaint  Is  that  the  sentence  was  for 
$300,  instead  of  $100  only,  as  the  defendant 
and  his  friends  expected.  If  the  defendant 
has  or  will  yet  pay  tbe  fine  and  costs  ad- 
judged against  lilm,  tb«re  will  be  no  commit- 
ment We  cannot  perceive,  from  a  careful 
reading  of  the  evidence,  that  the  county  at- 
torney acted  in  bad  faith,  in  any  way,  to- 
wards the  defendant.  Nor  was  the  trial  court 
under  any  duty  to  inflict  the  minimum  sen- 
tence permitted  by  the  statute,  by  anything 
said  or  done  by  the  county  attorney.  Under 
these  circumstances,  this  court  will  not  inter- 
fere. Tbe  judgment  of  the  district  court  will 
be  affirmed.   All  tbe  justices  concurring. 


STATE  V.  PYLB. 

STATE  V.  POTTBNGBE. 

(Supreme  Court  of  Kansas.     Jan.  6,  1894.) 

iMTOXic^TiKO  Liquors— CniMiKAi.  Pkosecotios— 
Chaxqixo  Plia. 

Tbe  case  of  State  r.  Yates,  36  Pae.  209. 
61  Kan.  — ,  followed. 

Appeal  from  district  court,  Brown  county; 
J.  F.  Thompson,  Judge. 

Charles  V.  Pyle  and  John  W.  Pottenger 
were  separately  adjudged  guilty  of  unlaw- 
fully selling  Intcolcatlnc  Uanora,  and  ap- 
petd.    Affirmed. 


Jaa.'  Falloon  and  S.  F.  NewloD,  t<x  appe- 
lant John  T.  Little,  Atty.  Gen.,  and  W.  F. 
Means,  for  the  State. 

HORTON,  C.  J.  Both  of  the  foregolng^ 
cases  will  be  affirmed,  upon  the  authority 
of  State  V.  Yates,  35  Pac.  209,  (No.  9,139; 
just  decided,)  as  tbe  facts  are  identical  In 
each  case.    AH  the  justices  concurring. 


NHWBBRHY  et  al.  t.  ARKANSAS,  K.  ft  C. 
•  RY.  CO. 
(Supreme  Court  of  Kansas.    Jan.  0,  1894.) 

Appealasle  Orseks  —  Quashing  Buumoxs — Ao- 
Tiox  aoaikst  RAn,R0Ai>  Compast— Venue. 

1.  A  mling  qnaBUng  the  summons,  and  set- 
ting aside  the  service  made  upon  the  defendant, 
is  a  final  order,  which  is  reviewable  in  the- 
supreme  court 

2.  Sucli  a  ruling  is  not  available  as  error 
where  more  tiian  one  year  hag  intervened  be- 
tween the  making  of  the  order  and  the  com- 
mencement of  proceedinKB  in  error. 

3.  An  action  against  a  railroad  company 
for  injury  to  property  upon  the  road  or  line  of 
the  company  may  be  brought  in  any  county 
through  or  into  which  the  road  passes;  and, 
when  rightly  brought  the  aummona  may  be  is- 
sued to  any  other  coun^  of  the  state,  and 
there  served  upon  the  inresident  of  the  company. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Ford  county; 
A.  J.  Abbott,  Judge. 

Action  by  F.  R.  Newberry  and  another 
against  the  Arkansas,  Kansas  &  Colorado 
Railway  Company.  The  service  of  summons 
having  been  set  aside,  plalntlflB  iNing  oror. 
Reversed. 

It,  K.  Soper,  for  plaJntlSs  in  error.  J.  F. 
Frankey,  M.  A.  Low,  and  W.  F.  Evans,  for 
defendant  In  errbr. 

JOHNSTON,  J.  F.  R.  Newberry  and  Charles 
P.  Noell  filed  a  petition  In  the  district  court 
of  Ford  county,  alleging  that  the  defendant, 
the  Arkansas,  Kansas  &  Colorado  Railway 
Company,  in  constructing  and  operating  Its 
railroad  through  and  over  their  premises, 
threw  down  their  fences,  and  left  the  prem- 
ises unfenced,  and  without  cattle  guards,  on 
account  of  which  com  and  toAAer  were  de- 
stroyed, and  they  were  required  to  incur  ex- 
tra expense  In  the  hording  of  cattle  and 
horses  kept  within  the  Inclosnre,  and  one 
cow  was  killed,  whereby  they  sustained  loss 
and  damage  in  the  amount  of  $1,230.  A 
summons  was  issued,  directed  to  the  sheriff 
of  Ford  county,  which  was  returned  by  the 
BherifT  as  having  been  served  upon  D.  M. 
Frost,  tbe  vice  president  of  the  company; 
and  afterwards  tbe  return  was  so  amended 
as  to  state  that  be  was  the  chief  officer  of 
the  company  In  that  county,  the  nominal 
president  of  the  company  being  a  nonresi- 
dent, and  no  person  having  been  designated 
by  tbe  company,  as  the  law  requires,  upon 
whom  process  could  be  saved.  Testimony 
was  offered  upon  the  motion,  by  which  it 
appeared  that  the  defendant  company  bad 
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leased  Its  «nttra  property  to  another  railroad 
company,  and  that  It  had  no  clerk  or  agent  In 
charge  of  any  station  oe  other  property,  and 
had  made  no  designation  of  any  person  upon 
whom  to  serve  process.  Other  testimony 
was  offered  with  respect  to  the  duties  of  the 
vice  president  of  the  company,  and  the  place 
wh»e  the  president  resided.  On  May  16, 
1889,  the  court  sustained  the  motion,  and  set 
aside  the  service  of  summons.  Another  sum- 
mons was  duly  issued,  directed  to  the  sheriff 
of  Clark  county,  Kan.,  commanding  him  to 
make  service  upon  C.  D.  Pepry,  the  president 
of  the  defendant  company.  The  return, 
among  other  things,  stated  that  service  had 
been  made  by  leaving  "a  true  copy  of  the 
within  summons,  with  all  the  Indorsements 
thereon,  with  the  wife  of  the  said  O.  D. 
Perry,  president  of  the  said  defendant  com- 
pany, at  his  usual  place  of  residence."  The 
service  was  made  by  the  nndersherlff  of  the 
county.  A  motion  was  made  to  qnash  the 
summons  and  set  aside  the  service,  upon  the 
grounds  that  the  summons  must  be  served  in 
the  coonty  where  the  action  is  begun,  that  It 
had  not  been  made  upon  C,  D.  Perry  person- 
ally, and  that  it  did  not  appear  that  service 
could  not  be  made  in  Ford  county.  On  Au- 
gust 7,  1889,  the  court  sustained  the  motl<»i, 
and  set  aside  the  service.  Afterwards  anoth- 
er summons  was  issued,  directed  to  the  sher- 
iff of  dark  county,  directing  service  to  be 
made  on  O.  D.  Perry,  who  returned  that  he. 
bad  served  the  summons  on  September  2, 
1889,  by  delivering  a  copy  thereof,  with  the 
Indorsements  thereon,  dnly  certified,  to  the 
defendant  railway  company,  by  delivering  a 
c(Hn^  of  the  same  personally  to  0.  D.  Perry, 
the  president  of  the  defendant  company.  A 
motion  was  made  to  set  aside  the  service 
of  this  summons  upon  the  ground  that  the 
ooort  had  no  longer  any  Jurisdiction  of  the 
caa^  tor  the  reason  that  the  plaintiff  had 
made  a  case  for  the  supreme  court  tberdn 
on  the  former  mlinga;  and  for  the  further 
reascA  that  it  did  not  appear  that  service 
of  summons  could  not  have  been  made  in 
Ford  county,  nor  in  what  place  the  service 
.was  made.  This  motion  also  was  sustained. 
Shcceptlons  were  taken  to  each  of  the  mllngs, 
and  each  is  assigned  as  a  ground  for  reversal. 
A  mling  of  the  court  quashing  the  sum- 
mons and  setting  aside  the  service  which 
bad  been  made  upon  the  defendant  is  a  final 
order,  which  Is  reviewable  In  the  supreme 
court  Civil  Code,  {}  642,  M3.  It  is  dUB- 
cnlt  to  see  why  the  first  service  made  upon 
the  vice  president  of  the  company  was  insof- 
ftdent;  but,  as  this  ruling  was  not  l>ronght  up 
for  review  within  one  year  after  it  was 
made,  it  is  not  now  an  available  error.  The 
ruling  was  made  on  May  16,  1889,  and  the 
proceeding  for  reversal  was  instituted  in  this 
court  on  July  7,  1890.  More  than  one  year 
having  Intervened  l)etween  the  making  of  the 
iHTder  and  the  commencement  of  proceedings 
In  this  cMrt  it  comes  within  the  bar  of  sec- 
tion 650  of  the  Code,  and  is  not  reviewable. 


Tlie  other  rulings  were  based  upon  at- 
tempts to  make  service  upon  the  president 
of  the  railroad  company,  who  resided  in 
Clark  county.  Objection  Is  made  to  the  suf- 
ficiency of  the  service  first  made  In  Clark 
county,  it  being  claimed  that  It  was  made 
upon  Perry's  wife,  instead  of  upon  Umself. 
Whatever  may  be  said  as  to  the  snfllclency 
of  the  objection  to  this  service,  no  substan- 
tial objection  can  be  made  against  the  last 
service  made  in  dark  county.  In  that  In- 
stance service  was  personaUy  made  upon  the 
president  of  the  company,  and  the  record 
fairly  diows  that  It  was  served  in  dark 
county,  Kan.  As  this  was  an  action  for  in- 
Jury  to  property  upon  the  road  or  line  of  the 
rallraad  comjtany,  the  plaintiffs  were  an- 
thorlsed  to  bring  it  in  any  county  throngb 
or  into  which  the  road  or  line  passed.  Civil 
Code,  t  SO.  The  action  having  been  rightly 
brought  in  Ford  county,  the  summons  was 
ivoperly  Issued  to  any  other  county  of  the 
state  at  the  plaintiffs'  request  Civil  Code, 
S  60.  A  smnmois  against  a  corporation  may 
be  served  upon  the  president  as  was  done  in 
this  case,  wherever  he  may  be  found  in  the 
state,  dvll  Code,  |  68.  The  company  had 
failed  to  designate  any  person  upon  whom 
process  oould  t>e  served,  and,  having  trans- 
ferred Its  entire  property  to  another  com- 
pany, it  had  no  offlcos  or  agents  in  the 
coon^  in  charge  of  its  propaty  upon  whom 
service  could  l>e  had.  The  fact  that  the 
plaintiffs  had  made  a  case  for  the  supreme 
court  prior  to  the  last  ruling  setting  aside 
the  service  will  not  affect  the  case,  nor  de- 
prive the  plaintiffs  of  a  review  of  such  ml- 
ing.  The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justioes  concurring. 


ST.  LOUIS  ft  S.  F.  RT.  CO.  v.  HURST  et  al. 

(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

Appbai.  proh  Justics'b  Coukt— PRAcnca  in  Pbb- 

FBOTiNO  Tkassohipt — AiuiTsiKe  Boin>. 

1.  An  appeal  from  the  Judgment  of  a  Jus- 
tice of  the  peace  is  complete  upon  the  filing  and 
approval  of  the  appeal  bond  or  undertaking 
within  10  days  from  the  rendition  of  the  judg- 
ment 

2.  The  ancoessor  of  a  Juatice  at  the  peace 
has  the  power,  under  the  direction  of  the  dis- 
trict court,  to  supply  omissions  in  a  transcript 
of  his  predecessor,  and  for  that  purpose  may 
file  with  the  derk  of  the  district  court  a  new 
and  com{deted  transcript  from  the  official  rec- 
ords in  nig  possession. 

3.  Where  an  appeal  bond,  filed  and  ap- 
proved by  a  justice  of  the  peace,  is  insufficient 
In  form  or  amount  the  party  an>eaIinK  riiould 
be  given  an  opportunity  by  the  district  court, 
where  the  appeal  is  pending,  to  change  or  re- 
new the  bond  before  the  case  is  dismissed  for 
a  defect  therein. 

(SyUabus  by  the  Court) 

Error  from  district  court  Oot^ey  county; 
M.  G.  TTonp,  Judge. 

Action  by  EUlaabeth  Hnrst  and  Alfred 
Hurst  against  the  St  Louis  ft  San  Francisco 
Railway  Company  for  killing  animals.    From 
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a  jadgment  dismissing  the  appeal  from  a 
JosOoe's  court,  defendant  brings  error.  Re- 
w«raed. 

Tke  otber  facts  fully  appear  In  tlie  follow- 
lag  statement  by  HORTON,  C.  J.: 

On  July  30,  1888,  Alfred  and  Elizabeth 
Hurst  commenced  tbelr  action  against  tbe 
fit.  Louis  &  San  Francisco  Railway  Com- 
fiany  before  W.  D.  Kreamer,  a  Justice  of  tbe 
Veace  of  Arkansas  City,  in  Cowley  county, 
to  recover  damages  on  account  of  tbe  killing 
«f  stodt  by  the  railway  company,  claiming 
$100,  the  value  of  tbe  animals,  and  |100  as 
attorney's  fees.  Summons  was  Issued  and 
served  upon  tbe  agent  of  tbe  railroad  com- 
iiany.  On  tbe  4th  of  August,  1888,  tbe  day 
set  for  trial,  the  railway  company  did  not 
appear.  Judgment  was  rendered  against  tbe 
company  for  $200;  |100  being  allowed  as 
attorney's  fees.  On  August  0,  1SS8,  tbe  rail- 
way company  presented  a  bond  to  tbe  Jus- 
tice of  tbe  peace,  and  tbe  same  was  ap- 
proved by  blm  on  that  day.  On  August  8, 
1889,  tbe  Justice  of  tbe  peace  filed  with  tbe 
derk  of  tbe  district  court  a  transcript  of 
certain  proceedings  before  him,  together 
with  tbe  papers  in  tbe  case.  Including  tbe 
Mil  of  particulars,  tbe  summons  and  return 
thereof,  and  the  appeal  bond.  This  tran- 
script did  not  recite  or  set  out  the  appeal  bond, 
■«r  by  whom  the  appeal  was  taken,  nor 
the  date.  On  December  20,  1889,  the  rail- 
war  oompany  moved  to  dismiss  the  action, 
lieeause— First,  the  court  bad  no  Jurisdiction 
«f  tlie  cause;  second,  because  tbe  Justice  did 
■Mt  send  up  the  transcript  in  20  days  after  tbe 
supposed  appeal;  fourth,  because  tbe  party 
who  sent  up  tbe  appeal  (Fonts,  the  succes- 
aor  of  Kreamer)  had  no  authority  to  send 
tip  a  transcript  This  motion  was  overruled. 
On  December  26,  1889,  Elizabeth  and  Alfred 
Hurst  filed  in  tbe  district  court  a  motion 
to  dismiss  the  appeal  of  the  defendant  upon 
the  grounds:  "First,  because  the  appeal  was 
not  taken,  as  required  by  law;  second,  be- 
cause no  appeal  bond  was  ever  filed,  as  re- 
quired by  law;  tblid,  because  tbe  transcript 
of  tbe  Judgment  in  Justice's  court  was  not 
filed  in  this  court,  as  required  by  law."  On 
January  4,  1890,  tbe  railway  company  filed 
a  motion  suggesting  a  diminution  of  the 
record,  and  to  compel  the  Justice  of  tbe 
peace  to  show  upon  bis  docket  and  In  the 
transcript  when  tbe  appeal  was  taken,  by 
wbom,  and  the  bond.  On  January  27,  1890, 
a.  transcript  was  filed  in  the  district  court 
ft-om  tlie  docket  of  Kreamer,  a  Justice  of  the 
peace,  showing  what  was  contained  on 
Kreamer's  docket;  and  also  that  on  January 
lOi,  1890,  tbe  railway  company  filed  a  mo- 
tioa  to  have  tbe  dodiet  show  the  filing  and 
approval  of  the  appeal  lK>nd,  and  when  and 
t>y  whom  tbe  appeal  was  taken.  On  the 
beariag  of  this  motion  on  the  25th  of  Jan- 
nary,  1889,  the  parties  appeared  by  their 
attorneys.  J.  H.  Eckert,  the  Justice  of  the 
peace,  who  was  one  of  the  saccessors  after 
Kreamer,  snstained  the  motion.   On  April 


19,  1890,  D.  Baxter,  successor  In  office  of  J. 
H.  Eckert.  filed  in  tbe  district  court  a  tran- 
script of  tbe  proceedings,  findings,  and  rul- 
ings before  the  otber  Justices  of  tbe  peacp. 
On  April  28,  1890,  tbe  case  came  on  for 
hearing  on  the  motion  of  Elizabeth  and 
Alfred  Hurst  to  dismiss  the  railway  com- 
pany's appeal.  The  motion  was  sustained, 
the  appeal  dismissed,  the  railway  company 
excepting.  The  company  brings  the  case 
here. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff In  error.  C.  T.  Atkinson  and  McDermott 
&  Johnson,  for  defendants  In  error. 

HORTON,  a  J.,  (after  stating  the  fkcta.) 
In  this  case  a  Judgment  was  rendered  I>e- 
fore  the  Justice  of  the  peace  on  the  4tb  of 
August,  18S8.  According  to  the  case  made, 
"tbe  railway  company,  on  tbe  9th  day  of 
August,  1888,  duly  filed  with  said  Justice  of 
the  peace,  in  bis  office  in  Arkansas  City, 
Cowley  county,  its  appeal  bond,  which  was 
duly  approved  by  said  Justice  of  tbe  peace 
by  indorsement  thereon  in  writing."  There- 
fore the  railway  company,  the  party  appeal- 
ing, within  10  days  from  the  rendition  of  the 
Judgment,  entered  Into  an  undertaking  to 
the  adverse  party.  Section  121  of  the  Jus- 
tices' act  Section  122  of  the  Justices'  act 
provides:  "The  appeal  shall  be  complete  up- 
on tbe  filing  and  approving  of  the  undertak- 
ing, as  provided  in  section  121."  The  omis- 
sion of  the  Justice  of  the  peace  to  oiter  mcb 
fact  upon  bis  docket  could  not  prejudice  tbe 
rights  of  tbe  appellant  Therefore  the  filing 
and  approval  of  the  appeal  bond  or  under- 
taking perfected  the  appeal  Whether  the 
Justice  filed  the  transcript  with  tbe  do^  of 
tbe  district  court  within  the  20  days  pre- 
scribed by  tbe  statute  Is  Immaterial.  After 
the  bond  was  filed  and  approved,  the  appeal 
was  perfected,  and  there  was  a  cause  pend- 
ing. RaUway  Co.  v.  Wilder,  17  Kan.  243; 
Bond  V.  White.  24  Kan.  45.  It  is  suggested 
that  the  record  does  not  show  that  any  ap- 
peal bond  was  ever  filed  in  tbe  district  court 
Tbe  case  made  recites  that  "on  tbe  8tb  day 
of  August,  1889,  tbe  said  Justice  of  tbe 
peace  duly  filed  a  transcript  of  the  proceed- 
ings bad  by  and  before  blm  In  said  action, 
together  with  tbe  papers  In  said  case,  the 
bill  of  particulars,  summons  and  return 
thereof,  and  tbe  appeal  bond  herelnb^ore 
mentioned  in  the  district  court  of  Oo^^ 
county."  It  is  true  that  one  or  more  of 
the  transcripts  were  dtfectlve,  but  the  papers 
of  tbe  case  before  the  Justice  were  filed  with 
tbe  district  court,  including  tbe  appeal  bond. 
Subsequently  proceedings  were  had  to  cor- 
rect the  transcripts,  and  there  was  sufficient 
at  the  time  of  tbe  bearing  of  the  motion  to 
dismiss  the  appeal  before  the  trial  oourt  to 
show  that  the  filing  and  approval  of  the 
appeal  bond  was  within  time.  SncoesBon 
in  office  of  W.  D.  Kreamer,  the  Justice  of 
the  peace,  who  approved  and  ffied  the  ap- 
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peal  bond,  bad  the  power,  under  the  direc- 
tion of  the  district  court,  to  supply  from  the 
i^cial  records  any  omissions  in  any  tran- 
script, and  for  that  purpose  had  full  author- 
ity to  make  and  file  in  the  district  court  a 
new  and  complete  transcript  If  the  Justice 
of  the  peace  I>efore  whom  the  cause  was 
tried  delayed  in  transmitting  his  certified 
transcript  to  the  clerk  of  the  district  court 
of  his  coimty,  the  plaintiff  below,  as  well 
as  the  railway  company,  might  have  ap- 
plied to  the  district  court,  and  hastened  the 
filing  of  a  correct  transcript;  but  the  mere 
delay  of  the  justice  or  his  successor  to  make 
and  send  up  a  certified  transcript  ought  not 
of  Itself  to  defeat  the  appeal,  after  it  had 
been  fully  completed  by  the  company.  If 
the  appeal  bond  was  Insufficient  In  form  or 
amount,  and  the  attention  of  the  district 
court  had  been  called  thereto,  It  had  the 
power  to  order  a  change  or  renewal  thereof, 
(section  131  of  justices'  act;)  but  no  motion 
was  made  for  that  purpose.  Where  an  ai>- 
peal  bond,  filed  and  approved  by  a  justice 
of  the  peace.  Is  Insufficient  In  form  or 
amount,  the  party  appealing  should  be  given 
an  opportunity  by  the  district  court,  wher^ 
the  appeal  is  pending,  to  change  or  renew 
the  bond  before  the  case  Is  dismissed  for  a 
defect  therein.  At  one  stage  of  the  pro- 
ceedings the  raOway  company  moved  to  dis- 
miss the  action,  not  the  appeal.  This  mo- 
tion was  properly  overruled.  The  presenta- 
tion of  that  motion,  however,  did  not  estop 
the  company  from  excepting  to  the  ruling 
of  the  court  upon  the  motion  of  plaintiffs 
bdow  to  dismiss  the  appeal.  The  trial  court 
committed  error  in  dismissing  the  appeal 
Its  order  and  judgment  will  be  reversed,  and 
cause  remanded  for  further  proceedings.  All 
the  Justlcea  concurring. 


FIKST  NAT.  BANK  OP  COBLESIOLL  v. 
EMMITT. 

(Snpreme  Court  of  Kansas.     Jan.  6,  18M.) 

HKeOTIABLB  iNSntCVENTS  —  RIGHTS  OF  INDORSBB 

— BcRDBX  OF  Proof. 

1.  The  plaintiff  beine  In  the  possession  of 
a  negotiable  note,  properly  indorsed,  it  will  be 
(wesomed  that  he  owns  and  acquired  the  note 
in  irood  faith  for  full  value  in  the  usual  course 
of  business  before  maturity,  without  notice  of 
any  circumstance  that  wotud  impeach  its  valid- 
ity; and  where  the  defendant,  who  is  the  maker 
of  the  note,  claims  that  the  plaintiff  does  not 
so  hold  it,  it  devolves  upon  him  to  prove  his 
daim. 

2.  The  evidence  examined,  and  hdd  to  be 
insufficient  to  sustain  the  finding  that  the  hold- 
er was  not  an  innocent  purchaser  of  the  note 
In  snit 

(Syllabus  by  the  Ctonrt) 

Error  from  district  court.  Saline  county; 
R.  F.  Thompson,  Judge. 

Action  in  replevin  by  the  First  National 
Bank  of  CoblesklU,  N.  T.,  against  David  Em- 
mltt  There  was  judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 


Bishop  &  Burcb  and  Garver  &  Bond,  for 
plaintiff  in  error.  R.  A.  Levitt  and  Wm.  A. 
Norris,  for  defendant  in  error. 

JOHNSTON,  J.  David  Emmltt  execute* 
a  promissory  note  to  M.  J.  Wellslago:  for 
$842,  payable  six  months  after  date,  at  12 
per  cent.  Interest  per  annum  from  date,  and 
to  secure  the  same  he  executed  a  chattel 
mortgage  upon  certain  personal  ptop^tr. 
The  note  was  duly  indorsed  to  the  First  N»- 
tlonal  Bank  of  Cobleskill,  N.  Y.,  and,  as 
payment  thereof  was  not  made  at  maturity, 
the  bank  demanded  the  delivery  of  the  mort- 
gaged property,  wMch  was  refused.  TIm 
present  action  for  the  recovery  of  the  prop- 
erty was  then  begtm.  The  plaintiff  alleged 
the  due  execution  of  the  note  and -mortgager 
the  indorsement  and  transfer  of  the  same  be- 
fore maturity,  the  failure  to  pay  the  note 
when  due,  and  the  demand  and  refusal  to 
deliver  the  mortgaged  property.  The  answer 
of  the  defendant  was  a  general  denial,  un- 
der wbidh  he  contended  that  the  plaintiff 
was  not  entitled  to  recover,  because  the  mote 
upon  which  the  action  was  based  was  usur^ 
ous,  and  could  not  be  made  the  basis  of  any 
judgment  Upon  the  trial  it  appeared  that 
the  note  represented  the  last  of  a  series  of 
transactions,  commencing  In  1884,  and  con- 
tinuing until  1SS9,  in  which  Wellslager  bad 
loaned  money  to  Emmltt  at  a  rate  of  interest 
exceeding  12  per  cent  per  annum,  and  a 
computation  of  the  excess  Interest  tinroagb- 
out  these  transactions  would  show  that  it 
equals  in  amount  the  note  in  question. 
While  the  testimony  shows,  without  doubt, 
that  the  transactions  were  usurious,  we  are 
unable  to  find  any  testimony  that  the  plain- 
tiff had  any  notice  or  knowledge  of  the  fact 
that  the  note  in  suit  represented  or  con- 
tained Interest  in  excess  of  12  per  cent  per 
annum.  Upon  its  face  it  waa  legal,  and  it 
was  indorsed  and  transferred  by  Wdlslager 
to  the  bank  in  the  usual  form.  Being  in  the 
possession  of  the  note,  properly  indorsed,  it 
will  be  presumed  that  the  bank  owns  and 
acquired  the  note  in  good  faith  for  full  rvalue 
In  the  usual  course  of  business  before  ma- 
turity, and  the  burden  rested  upon  the  de-' 
fendant  to  show  that  the  bank  was  not  a 
bolder  for  value,  and  that  It  did  not  por- 
diase  the  note  In  the  ustial  course  of  busi- 
ness, for  value,  without  notice.  In  all  the 
evidence  there  is  nothing  to  show  that.  In 
any  of  the  transacQons,  Wellslager  loaned 
the  bank's  money,  or  tliat  the  bank  bad  any 
knowledge  of  the  rate  of  interest  which  bad 
been  charged  by  him.  The  testimony  Is  that 
he  had  negotiated  and  sold  this  note,  as  well 
as  a  number  of  others,  to  the  bank;  but  in 
every  transaction  it  is  shown  to  liave  been 
a  sale  and  purchase  of  the  notes,  and  not 
that  Wellslager  was  the  agent  of  the  bank 
for  the  purpose  of  loaning  its  money.  Not- 
withstanding this  state  of  the  case,  the  jury 
found  that  the  money  loaned  upon  the  note 
and  mortgage  was  the  bank's;,  that  the  bank 
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knew  fhe  rate  of  Interest  which  had  been 
charged  upon  the  note;  that  it  had  author- 
ized Wellslager  to  charge  more  than  the  legal 
rate;  and  tliat  it  received  a  portion  of  the 
nsurlons  charge  w.hlch  Wellslager  had  made. 
The  only  testimony  In  the  case  which  touch- 
es this  subject  is  directly  in  conflict  with  the 
finding^  of  the  Jury.  To  sustain  these  find- 
ings, counsel  for  defendant  in  error  calls  at- 
tention to  the  following  testimony  by  the 
cashier  of  the  bank  who  stated  that  "we 
hare  bought  notes  of  him,  [Wellslager,]  and 
I  have  known  him  since  1876.  I  have  known 
him  in  a  business  way  since  September  19, 
1884.  The  reason  we  have  dealt  with  Well- 
slager la  to  get  an  ontlet  for  our  money.  In 
June,  1885,  I  went  west  and  saw  Wellslager, 
and  told  him  that  if  he  had  notes,  and  we 
bad  money,  we  would  buy  them  of  him  on  a 
basis  of  8  per  cent  Interest  to  plaintiff.  I, 
as  cashier,  made  this  arrangement"  It  will 
be  readUy  seen  that  this  testimony  furnishes 
no  support  for  the  findings.  In  connection 
with  the  testimony  quoted,  the  same  witness 
stated  that  Wellslager  bad  never  loaned  any 
mon^  for  the  bank,  nor  had  acted  as  its 
agent  In  that  capacity.  The  bank  had  sim- 
ply purchased  notes  from  him  at  their  face 
value,  and  had  no  knowledge  of  the  rate  of 
interest  which  had  been  charged  by  Well- 
slager. Wellslager  testified  that  he  sold  and 
transferred  the  note  to  the  bank  within  three 
or  four  days  from  the  time  that  be  made  the 
loan,  and  received  $342  for  the  same,  which 
was  Just  the  face  of  the  note.  If  there  was 
any  proper  evidence  which  supported  the 
findings  and  verdict  of  the  Jury,  they  could 
not  be  set  aside,  even  though  th«  great  pre- 
ponderance of  the  evidence  appeared  to  be 
against  them;  but  as  in  this  case,  where 
there  is  no  material  evidence  to  supimrt  the 
flndinga,  and,  in  fact  where  all  the  evidence 
Is  against  them,  we  have  no  other  alternative 
than  to  set  them  and  the  verdict  aside.  The 
Judgment  of  the  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  triaL  All  the 
Justices  ooncorring. 


KREAMBR  et  aL  v.  KREAMER. 

(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

Executor  as  Kesiodart  Leoatbb  —  BsSAca  9W 

BONU. 

Where  an  executor,  who  ia  a  residuary 
legatee,  executes  a  bond  to  pay  all  the  debts  and 
legacies  of  the  testator,  he  and  the  sureties 
become  absolutely  liable,  to  the  extent  of  the 
penalty  of  the  bond,  for  ail  debts  and  legacies, 
regardless  of  the  amount  or  value  of  the  assets 
of  the  estate;  and,  where  a  specific  legacy  is 
not  paid  when  due,  the  legatee  mav,  without 
obtaining  an  order  of  allowance  by  the  probate 
court,  and  upon  demand  and  refusal  of  pay- 
ment, maintain  an  action  for  the  recovery  of 
such  legacy  against  the  obligors  of  the  bond. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Jew£ll  county; 
Cyrus  Heren,  Judge. 

Action  by  Sarah  Kreamer  against  Newton 
Kreamer  and  another  on  a  bond.    Plaintiff 


had  Judgment  and  defendants  bring  error. 
Affirmed. 

C.  Angevine,  for  plaintiffs  in  error.  J.  H. 
Mechem,  for  defendant  In  error. 

JOHNSTON,  J.  On  August  14,  1886,  John 
Kreamer  died,  leaving  a  last  will,  by  which 
A  W.  Kreamer,  a  residuary  legatee,  was  ap- 
pointed executor.  Among  other  provisions  of 
the  wiU  was  one  directing  the  executor  to 
pay  "to  my  wife,  Sarah,  out  of  my  estate, 
|2S0  each  year,  as  long  as  she  lives."  A  W. 
Kreaiqer  accepted  the  appointment  as  ex- 
ecutor, and,  instead  of  giving  the  ordinary 
executor's  bond,  executed  one  as  residuary 
legatee,  under  the  provisions  of  Gen.  St  1889, 
par.  2789,  with  Newton  Kreamer  and  David 
J.  Matter  as  sureties,  conditioned  that  be 
would  pay  all  the  debts  and  legacies  of  the 
testator.  After  his  appointment  and  qualifi- 
cation, A.  W.  Kreamer  entered  upon  bis  trust 
as  executor,  but  he  paid  no  part  of  the  legacy 
devised  to  Sarah  Kreamer.  On  March  16, 
1888,  he  died  Intestate,  and  letters  of  admin- 
istration of  his  estate  were  issued  to  the  de- 
fendant Newton  Kreamer.  In  1888,  Sarah 
Kreamer  demanded  of  A.  W.  Kreamer  the 
amount  of  the  legacy  then  due  to  her  under 
the  terms  of  the  will,  and  in  August  1889, 
she  demanded  of  Newton  Kreamer  and  Da- 
vid J.  Matter,  the  sureties  upon  the  bond,  the 
amount  then  due  her  under  the  provisions  of 
the  will,  but  all  of  these  demands  were  re- 
fused. She  then  brought  the  present  action 
against  the  sureties  upon  the  bond  of  A.  W. 
Kreamer  as  residuary  legatee,  and  recovered 
the  sum  of  $829,  being  the  amount  of  the 
legacy  due  for  the  period  of  three  years,  to- 
gether with  Interest  thereon. 

It  appears  that  a  claim  for  the  payment  of 
this  legacy  was  never  presented  to  nor  al- 
lowed by  the  probate  court  as  a  claim 
against  the  estate;  and  it  Is  contended  that 
there  was  no  breach  of  the  condition  of  the 
bond  until  the  claim  was  allowed  by  the 
court  ordered  to  be  paid,  and  payment  re- 
fused. This  la  the  only  material  qnestion 
presented  for  review.  In  our  opinion,  an 
order  by  the  probate  court  allowing  the  lega- 
cy, was  entirely  unnecessary.  It  wss  fixed 
and  definite,  and  the  plaintiffs  m  error  had 
made  an  unconditional  promise  to  pay  the 
same.  Instead  of  giving  the  usual  bond, 
which  required  him  to  account  to  the  coinrt 
for  the  assets  of  the  estate,  and  use  them  so 
far  as  they  would  go  In  the  payment  of  debts 
and  legacies,  Kreamer  voluntarily  executed 
the  obligation  of  a  residuary  legatee,  which 
made  him  and  the  sureties  liable  for  all  debts 
and  legacies,  regardless  of  the  amount  or 
value  of  the  assets  of  the  estate.  There  has 
been  some  discussion  upon  the  much-contro- 
verted question  of  whether  the  giving  of  such 
a  bond  vested  the  property  and  assets  of  the 
estate  in  the  residuary  legatee,  and  closed  the 
administration  of  the  estate.  Upon  this  ques- 
tion the  authorities  are  not  unifbrm.  Laffer- 
ty   V.   Bank,   70  ^^h.   210,  88  N.   W.   221: 
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1  Woeraer,  Adm'r,  434.  It  Is  not  material  to 
the  decision  of  the  iH^esent  case  whether  the 
creditors  and  legatees  may  look  to  the  assets 
of  the  estate  as  an  additional  security  far 
payment,  nor  to  what  extent  the  residuary 
legatee  is  under  the  control  of  the  jNrobate 
court.  It  Is  sufficient  to  know  that,  by  Oie 
express  conditions  of  the  bond,  the  sureties 
therein  are  bound  to  pay  the  debts  and  lega- 
dea,  to  the  extent  of  the  penalty  of  such 
bond.  The  authorities  striMig^  sustain  the 
view  that  an  action  upon  the  bond  is  not 
the  only  remedy  of  creditors  w  legatees,  and 
that  the  giving  of  such  a  bcmd  does  not  dose 
the  administration,  nor  whoUy  deprive  the 
probate  court  of  jurisdiction  over  the  execu- 
tor and  the  estate.  But  none  of  the  cases 
cited  furnish  authority  which  would  relieve 
the  obligors  from  the  condition  of  the  bond, 
by  which  they  agreed  to  pay  the  debts  and 
legacies  imcondltlonally,  whether  there  were 
sufficient  .assets  or  not.  There  may  be  some 
reason  why  an  unliquidated  dalm  ae  an  In- 
d^nite  and  undetermined  legacy  should  be 
presented  to  the  probate  court  for  its  ctm- 
sideration  and  allowance,  bat  there  Is  no  ne- 
-cesslty  nor  any  good  purpose  to  be  aubserred 
by  the  presentation  to  and  allowance  by  the 
Iirobate  court  of  a  definite  and  fixed  legacy, 
such  as  the  one  under  consideration.  The 
«tatate  does  not  expressly  require  It,. and 
nothing  In  the  nature  of  the  bond  given 
makea  it  necessary.  The  legacy  being  spe- 
-dfic,  and  the  UabiUty  of  the  obligors  absolute, 
-of  wbat  avail  would  be  the  consideration  or 
allowanoe  of  the  probate  court?  Wbat  is 
tbere  for  it  to  determine?  The  court  could 
not,  if  the  matter  was  i»:esented  to  it,  alter 
the  amount  or  terms  of  the  legacy,  nor  limit 
tbe  liability  which  the  obligors  of  the  bond 
have  assnmed.  The  obligation  to  pay  this 
legacy  at  tbe  times  wben  it  became  due  was 
alieolute,  and,  when  the  executor  failed  to 
make  tbe  payments  whai  due,  the  condition 
of  tbe  bond  was  broken.  Default  has  been 
made  in  three  payments  of  this  legacy,  and, 
as  demands  have  been  made  for  paymoit, 
we  see  no  reason  why  an  action  could  not 
be  maintained  upon  the  bond.  As  tending 
to  sustain  this  view,  we  refer  to  the  follow- 
ing anUiorities:  State  v.  Snowden,  7  Gill  & 
J.  430;  Dnrfee  v.  Abbott,  50  Mich.  278,  15 
N.  W.  454;  Wheeler  T.  Hathewny,  (Mich.) 
24  N.  W.  780;  Jones  v.  Richardson,  5  Mete. 
<MasB.)  248;  Bnel  t.  Dickey,  (Neb.)  2  N.  W. 
884;  Conant  ▼.  Stratton,  107  Mass.  482;  Laf- 
f erty  r.  Bank,  supra. 

Complaint  is  made  of  the  refusal  of  the 
-court  to  compel  the  plalntiir  below  to  sep- 
arately state  and  number  what  are  called 
"several  causes  of  actl<»i."  This  motion  was 
not  made  until  after  tbe  demurrer  was  filed, 
and,  as  plaintiffs  In  error  have  chosen  to 
atand  upon  their  demurrer,  the  rulings  of 
the  court  upon  tbe  subsequent  motion  and 
pleadings  have  become  Immaterial.  The 
Judgment  will  be  affirmed.  All  the  Justices 
concurrinic. 


BROOKS  et  al.  v.  BROOKS. 
(Supreme  Court  of  Kansas.    Jan.  6,  liSB4.) 
Pkobatb  Pbaotice— Power  ov  Judos  to  Cob- 

KBOT  SeCOB4>8. 

1.  The  elaim  of  a  creditor  against  an  es- 
tate was  duly  allowed,  and  ordered  to  be  paid, 

by  the  probate  court,  but  the  probate  judge  ueg- 
lected  to  malse  a  complete  entry  of  the  allow- 
ance and  order  of  payment.  After  payment 
had  been  made,  and  another  probate  judge  had 
succeeded  to  the  office,  it  was  discovered  that 
no  entry  had  been  made  of  the  order.  Upon 
motion,  a  nnnc  pro  tunc  order  was  mnde.  an- 
thoriring  the  entry  of  tbe  allowance  and  or- 
der for  payment  which  had  been  made  by  the 
former  probate  judge.  HeM,  that  there  was 
power  in  the  court  to  correict  the  records  so 
that  thi^  should  speak  the  truth. 

2.  The  evidence  examined,  and  found  to 
be  sufficient  to  sustain  the  findings  and  judg- 
ment of  the  court. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Rooks  county; 
Charles  W.  Smith,  Judge. 

From  the  order  of  final  settlement  of  .the 
accoimt  of  Silas  N.  Brooks,  administrator  of 
the  estate  of  Calvin  K.  Brooks,  deceased, 
Martin  Brooks  and  James  Brooks,  heirs  of 
decedent,  appealed  to  tbe  district  court  The 
order  of  settlement  was  there  affirmed,  and 
appellants  bring  error.   Affirmed. 

W.  B.  Ham.  for  plaintiffs  in  error.  M.  0. 
RevUle,  for  defend-ont  in  ernn:. 

JOHNSTON,  J.  This  was  an  appeal  from 
an  order  of  the  probate  court  of  Ro(Aj9  coun- 
ty making  final  settlement  with  Silas  N. 
Brooks,  administrator  of  the  estate  of  Cal- 
vin K.  Brooks,  deceased,  and  discharging 
him  and  his  sureties  from  all  liability  on 
account  of  the  administration  bond.  Th^ 
ease  was  submitted  to  the  court  without  a 
jury,  and  it  appeared  that  at  the  time  of 
the  death  of  Calvin  K.  Brooks,  he  was  in- 
debted to  various  parties  in  about  the  sum 
of  $1,(XX).  Included  in  this  indebtedness  was 
one  note  for  $850,  dated  January  4,  1881, 
due  one  year  after  date,  drawing  Interest 
at  10  per  cent,  per  annum  from  date,  and 
payable  to  George  W.  Brooks.  The"  only 
property  of  the  estate  was  a  quarter  section 
of  land  in  Rooks  county,  and  tbe  adminis- 
trator obtained  an  order  of  the  court  au- 
thorizing the  sale  of  this  real  estate,  with 
which  to  pay  the  debts  of  the  estate.  The 
land  was  sold  under  this  wdcr  for  the  sum 
of  $1,000.  The  claim  of  Oeorse  W.  Brooks 
against  the  estate  was  presented  for  allow- 
ance to  the  probate  court  in  1885,  when  D. 
H.  Budd  was  probate  judge,  and  the  admin- 
istrator, at  the  time  being  present  in  court, 
waived  formal  notice  of  the  presentation  of 
the  dalm;  and  upon  investigation  thereof 
it  was  duly  allowed  by  the  co\u:t,  and  the 
administrator  was  directed  to  use  the  pro- 
ceeds of  the  sale  of  the  real  estate  in  the 
payment  of  the  dalm.  At  the  time  of  the 
allowance  the  court  failed  to  make  any  en- 
try of  the  proce«>dlnps  upon  Its  journal  or 
other  record,  except  a  brief  entry  in  the  Itec- 
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ord  of  tbe  Presentation  of  Claims.  On  May 
25,  1S89,  and  while  John  Mullen  waa  probate 
judge,  Silas  N.  Brooks,  as  administrator  of 
tbe  estate,  presented  the  accounts  to  the 
probate  court,  and  asked  for  a  flifiil  settle- 
ment of  the  estate;  and,  no  record  of  the 
allowance  of  the  dalm  of  George  W.  Brooks 
being  found,  a  nuno  pro  tunc  order  was 
made  by  Judge  Mullen,  authorizing  the  en- 
try of  the  allowance  and  order  for  payment 
made  by  Judge  Budd  of  the  claim  of  George 
W.  Brooks.  This  nimc  pro  tunc  order  was 
spread  at  length  upon  tbe  records  by  the 
former  Incumbent  of  the  ofBce,— Judge  Budd. 
We  think  the  evidence  abundantly  sus- 
tains the  finding  of  the  court  that  tbe  dalm 
of  George  W.  Brooks  was  a  just  and  legal 
charge  against  the  estate,  and  that  It  was 
legally  presented  and  allowed  by  the  court 
In  1885.  The  failure  of  the  probate  court  to 
make  a  complete  entry  of  the  allowance  and 
order  of  payment  will  not  deprive  tbe  ad- 
ministrator of  a  credit  for  the  payment  of 
•the  dalm  made  under  the  order  of  the  court. 
Tbe  court  has  a  continuing  power  over  Its 
records,  and  an  unquestioned  authority  to 
make  them  speak  the  truth.  The  failure  to 
enter  the  order  which  the  probate  court  had 
actually  made  was  not  due  to  the  negligence 
of  the  administrator,  and  he  should  not  be 
deprived  of  his  legal  rights  by  the  omission 
of  the  probate  judge  to  discharge  tbe  duties 
Imposed  on  him  by  law.  While  there  were 
sdme  Irregularities  in  tbe  administration, 
there  la  nothing  to  indicate  wrongdoing  by 
the  administrator,  or  the  judge  of  the  pro- 
bate court.  Substantial  justice  appears  to 
have  been  done  in  the  case,  and,  as  we  find 
,no  material  error,  the  judgment  of  the  dis- 
trict court  will  be  aflSrmed.  All  the  juatlcea 
concurring. 


JENKINS  V.  HENRY. 
(Supreme  Court  of  Kansas.    Jan.  6,  1894.)- 

HOMESTBAS — ABAT7DONME1IT. 

J.  owned  a  quarter  section  of  land, 
which  he  occupied  as  a  homestead  with  some  of 
his  children  for  a  number  of  years.  Plaintiff 
was  his  wife.  After  all  of  his  children  had  left 
the  land,  J.  alone  executed  a  deed  for  it  to 
defendant,  and  then  abandoned  his  homestead. 
Plaintiff,  who  bad  never  before  been  in  Kan- 
sas, Boon  after  joined  her  husband,  and  after 
his  death  took  possession  of  the  land,  and 
brought  this  suit  to  set  aside  the  deed.  The 
trial  court  made  a  general  finding  for  the  de- 
fendant, and  rendered  judgment  thereon  in  his 
favor.  This  judgment  is  nphdd. 
(Syllabus  by  the  Court) 

Error  from  district  coiurt,  Graham  county; 
Charles  W.  Smith,  Judge. 

Action  by  Amanda  Jenkins  against  James  J. 
Henry  to  cancel  a  deed.  There  was  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Alflrmed. 

W.  B.  Ham  and  G.  W.  Jones,  for  plaintiff 
in  error.     Z.  O.  Trltt,  tor  defendant  in  errw. 


ALLEN,  J.  The  plaintiff  brought  this  ac- 
tion to  set  aside  a  deed  to  a  quarter  section 
of  land  in  Graham  county,  executed  by  John 
Jenkins,  her  husband,  to  the  defendant,  datt-*} 
September  19,  1887.  The  idalntifl  conteidd 
that  the  land  was  a  homestead  at  the  tim<- 
of  tbe  execution  of  the  deed,  and  therefore 
that  the  deed  was  void.  On  the  trial,  testi- 
mony was  offered  by  both  parties,  and  tbe 
court  made  a  general  finding  in  favor  of  the 
defendant  This,  unda:  the  well-settled  rules 
governing  the  conslderatioa  of  tbe  case  here, 
resolves  all  doubtful  questions  of  fact  in 
favor  of  tbe  defendant  Beading  the  testi- 
mony as  the  trial  court  must  have  construed 
It  in  ordor  to  reach  the  conclusion  it  did.  the 
substantial  facts  appear  to  be  as  follow.-:: 
The  plaintiff  and  John  Jenkins,  while  slaves 
in  Kentucky  lived  together  as  man  and  wife, 
and  continued  so  to  do  after  they  became 
free,  for  about  12  yean.  After  that  John 
JeoUns  came  to  Kanww,  wh»e  he  took  a 
homestead  claim  on  the  land  in  controversy. 
OQ  which  he  resided  until  after  the  execu- 
tl<Hi  of  the  deed  to  the  defendant  A  son, 
Charley,  came  there  one  fall  soon  afterwards, 
(the  exact  year  does  not  appear  in  tbe  testi- 
mcmy,)  and  lived  with  blm  uuttl  the  follow- 
ing May,  when  he  became  crazy,  and  was 
taken  away  to  the  asylum.  He  never  re- 
turned to  live  there  again.  The  next  spring, 
a  daughter,  Clara,  came  out  and  lived  with 
her  father  on  the  land  until  three  or  four 
years  before  the  execution  of  the  deed,  when 
she  married,  and  moved  away.  Another 
daughter  came  out  some  time  in  18S0.  It  is 
true  that  this  daughter,  Sarah,  testifies  that 
she  continued  to  live  with  her  father  until 
after  the  execution  of  the  deed,  but  other 
'n-itnesses  testify  that  she  took  a  homestead 
claim,  on  which  she  made  proof  tbe  follow- 
ing spring,  and  they  also  testified  to  her 
living  on  that  dalm.  The  court  seems  to 
have  found  that  at  the  time  of  the  convey- 
ance all  of  the  members  of  Jenkins'  family 
had  left  the  place.  It  appears  that  afto-  tbe 
execution  of  tbe  deed  Jenkins  moved  to  what 
is  called  the  "Henry  Place."  The  plaintiff 
testlAes  that  she  came  to  Kansas  In  Septem- 
ber, 1887,  though  she  does  not  state  the  ex- 
act date.  Other  witnesses  place  the  time  of 
her  arrival  in  October  or  November.  It  seems 
clear  that  she  did  not  come  until  after  the 
execution  of  tbe  deed.  She  bad  never  been 
in  this  state  before.  It  was  held  by  this 
court  In  the  case  of  Buffington  v.  Grosvenor, 
46  Kan.  730,  27  Pac.  137,  and  reaffirmed  in 
Chapman  v.  Chapman,  48  Kan.  636,  29  Pac 
1071,  that  that  provision  of  paragraph  2S89. 
of  the  original  statutes  of  1889,  which  reads: 
"That  the  wife  shall  not  be  oititled  to  any 
interest,  under  tbe  provisions  of  this  sec- 
tion, in  any  land  to  which  the  husband  has 
made  a  conveyance,  when  the  wife,  at  the 
time  of  the  ccmveyance,  is  not  or  never  liss 
been  a  resident  of  this  state,"— is  constitu- 
tional and  valid.  The  only  ground,  there- 
fore, on  wliich  the  plaintiff's  claim  Is  ba»ed 
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is  that  the  land  was  at  the  time  It  was  con- 
veyed a  homestead.  Unlike  the  ease  of  Far- 
Ua  Y.  Sook.  2U  Kan.  387,  where  It  appeared 
that  the  land  had  never  been  Impressed  with 
the  character  of  a  homestead,  because  none 
ot  the  family  of  the  owner  bad  ever  resided 
on  It  with  him,  in  tlUs  case  the  land  was  for 
a  considerable  period  of  time  occupied  by 
John  Jenkins  and  some  of  bis  children,  and 
was,  therefore,  during  the  time  of  such  oc- 
cupancy, a  homestead.  But  a  homestead  may 
be  abandcmed.  The  pla.lntlfT  in  this  case  had 
never  made  it  her  home,  and  all  of  the  mem- 
bers of  John  Jenkins'  family,  other  than  him- 
self, bad  left  the  place  before  the  execution 
of  the  conveyance.  At  the  time  be  signed 
the  deed  there  is  evidence  tending  to  show 
that  he  alone  dwelt  upon  the  land.  He  alone 
might,  therefore),  abandon  It  He  did,  in 
fact,  execute  a  conveyance  to  the  defendant, 
and  move  to  another  place,  where  he  was 
living  at  the  time  of  the  plaintiff's  arrivaL 
The  fact  that  the  defendant  knew  that  plain- 
tiff was  Jenkins'  wife,  and  had  sought  to 
oI)tain  her  signature  to  another  deed  shortly 
prior  to  the  execution  of  the  one  by  Jenkins 
alone,  does  not  change  the  legal  rights  of  the 
parties  in  the  case.  John  Jenkins,  being  the 
sole  occupant  of  the  land,  might  alone  aban- 
don it  There  is  evidence  In  the  record  tend- 
ing to  show  that  be  did  so  abandon  it  That 
being  the  case,  the  conveyance  by  him  alone 
is  valid.  Bradfwd  v.  Trust  Co.,  47  Kan. 
587,  28  Pao  702.  The  judgment  is  affirmed. 
All  the  justices  concurring. 


BOARD     OP     RAILROAD     COM'rtS     OF 

STATE  OF  KANSAS  et  al.  v.  SYMNS 

GROCER  CO.  et  al^ 

(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

RBsnuiNiso  Railroad  Commissiovbhii  rnoM  Rs- 
DUciKO  Ratbs— Intekhst  of  Plaintiff. 
The  board  of  railroad  commissioners 
made  a  finding  and  dedsion  reducing  rates  of 
freight  npon  car-load  lots  of  sugar,  coffee, 
beans,  and  canned  goods,  making  them  consid- 
erabljr  less  than  the  rates  upon  the  same  com- 
modities when  shipped  in  less  tlian  car-load 
lots.  A  shipper,  whose  business  mostly  required 
the  nse  of  the  rates  fixed  for  less  than  car 
loads,  and  wlio  claimed  that  the  proposed 
rates  would  operate  to  his  injury  and  to  the 
Ijcnefit  of  other  shippers  who  would  use  the 
car-load  rates,  brought  an  action  against  the 
board  to  enjoin  it  from  promulgating  and  put- 
ting in  force  the  new  schedule  of  rates,  con- 
tending, not  that  they  were  unreasonably  low 
or  nnrpmnnerntire  to  the  carrier,  but  that  the 
enfoi-cement  of  them,  without  making  a  reduc- 
tion of  the  rates  for  the  sliipment  of  smaller 
quantities,  was  a  discrimination  against  him 
which  should  be  enjoined.  Held,  that  the  pialn- 
tifT  had  no  such  interest  as  entitled  him  to  en- 
join the  board  from  nutting  In  force  its  find- 
ing and  decision,  and  that  ha  was  not  enti- 
tled to  the  relief  demanded. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  the  Symns  Grocer  Company,  for 
Itself  and  others,  against  the  board  of  rail- 


road commissioners  of  Kansas  and  others,  for 
an  Injunction.  There  was  judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  JOHNSTON,  J.: 

This  was  an  action  of  injunction  to  pre- 
vent the  promulgation  and  enforcement  of  a 
revision  of  the  freight  rates  made  by  the 
board  of  railroad  commissioners,  by  which 
the  rates  on  car-load  lots  of  sugar,  coffee, 
beans,  and  canned  goods  were  reduced.  The 
action  was  brought  by  the  Symns  Grocer 
Company  of  Atchison,  on  behalf  of  itself  and 
others  similarly  situated,  against  the  board 
of  railroad  commissioners,  the  Missouri  Pa- 
cific Railway  Company,  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company,  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Com- 
pany, the  Kansas  City,  Ft  Scott  &  Memphis 
Railway  Company,  the  Missouri,  Kansas  & 
Texas  Railway  Company,  and  the  Union  Pa- 
cific Railway  (Company.  The  grocer  com- 
pcuty,  In  its  petition,  alleges  substantially 
that  it  was  engaged  in  Jobbing  sugar,  cof- 
fee, beans,  and  canned  goods  throughoat  the 
state  of  Kansas,  and  that  there  were  a  num- 
ber of  other  parties,  located  in  Atchison. 
Leavenworth,  Kansas  City,  Kan.,  and  Ft 
Scott,  engaged  in  a  like  business,  whose  in- 
terest it  Is  to  distribute  commodities  through- 
out the  state  in  less  than  car-load  lots;  and 
that  they  had  expended  large  sums  of  money 
in  securing  permanent  facilities  required  by 
their  business,  and  all  are  interested  in  the 
relief  sought  It  Is  further  averred  that  hM-e- 
tofore  there  had  been  established  and  main- 
tained rates  relatively  reosonaiile  and  Just 
between  car-load  and  less  than  car-load  lots 
of  the  commodities  named,  under  which  it 
was  immaterial  whether  goods  were  shipped 
In  car-load  or  less  than  car-load  lots;  and 
that  the  plaintiff  bad  buUt  up  and  establish- 
ed a  large  business  in  the  interior  of  the 
state,  relying  upon  their  right  under  the  law 
to  the  continuance  of  reasonable  and  non- 
discriminating rates,  and  upon  the  belief  th:tt 
the  board  would  never  make  any  unfair  or 
unreasonable  discriminiation  between  car- 
load lots  and  smaller  quantities  of  such 
goods.  That  prior  to  March  1,  1892,  there 
were  established  at  the  dtles  of  Sallna, 
Hutchinson,  Wichita,  and  Arkansas  City 
firms,  persons,  and  corporations  engaged  In 
a  similar  business  to  that  of  plaintiff,  who 
were  competitors  of  plaintiff  and  others  en- 
gaged in  the  business  of  selling  Job  lots  of 
the  articles  named,  and  as  such  came  in  di- 
rect competition  with  the  plaintiff,  and  were 
entitled  to  equal  and  Just  rates  on  the  lines 
of  railroad  without  discrimination  In  favor 
of  or  against  plaintiff.  That,  instead  of  this, 
the  board  of  railroad  commission^,  on  Marcli 
5,  1892,  made  and  promulgated  an  order  re- 
ducing the  ra/bsB  on  sugar  in  car-load  lots 
from  Atchison  and  the  other  Jobbing  points 
In  eastern  Kansas  to  15  cents  per  100  jMunds, 
and  making  the  rate  on  canned  good^tn^ 
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fee,  and  beans  In  car-load  lots  22  cwits  to 
Sallna,  25  cents  to  Hutchinson  and  Wichita, 
and  28  cents  to  Arkansas  City;  whereas  the 
rate  on  less  than  car-load  lots  was  x>ermit- 
ted  to  remain  at  34  cents  per  100  pounds  tp 
Salina,  41  cents  to  Wichita  and  Hutchinson, 
and  49  cents  to  Arkansas  City.  That  the  rea- 
sonable difference  between  rates  in  car-load 
and  less  than  car-load  lots  should  not  ex- 
ceed 5  cents  per  100  iMunds,  and  that  the 
rate  established  was  unreasonable  and  dis- 
criminating, and,  If  made  effective,  would 
injure  and  destroy  the  business  which  had 
been  built  up  by  the  plaintiff.  It  was  fur- 
ther alleged  that  the  making  of  the  order 
was  a  covert  and  unlawful  attack  on  the 
rights  of  the  plaintiff  under  the  interstate 
commerce  laws  of  the  United  States.  The 
Blttman-Todd  Grocer  Company  and  Rohl- 
flng  &  Co.,  wholesale  grocers  of  Leavenworth, 
were,  on  their  own  application,  made  parties 
to  the  action,  and  Joined  the  plaintiff  in  ask- 
ing the  relief  prayed  for  in  the  petition.  The 
answer  filed  by  the  board  of  railroad  com- 
missioners recited  the  facts  which  led  up  to 
the  making  of  the  order  complained  of,  and 
alleged  that  the  rates  established  by  it  were 
reasonable,  just,  and  nondlscrimlnative;  and, 
further,  that  tliey  stood  ready  at  all  times 
to  hear,  consider,  and  determine  any  matter 
of  freight  rates  connected  with  the  business 
done  by  the  plaintiffs  within  the  state  of 
Kansas,  and  to  adjust  the  same  so  that  they 
might  be  reasonable,  Just,  and  equitable. 
The  Chicago,  Rock  Island  &  Pacific  Railroad 
Company  answered,  alleging  that  the  rates 
established  were  unjust  and  unreasonable, 
and,  further,  that  they  would  not  afford  the 
railroad  company  a  Just  and  reasonable  com- 
pensation for  carrying  the  commodities  be- 
tween the  points  named  In  the  order.  The 
answers  of  the  TTnloin  Pacific  Railway  Com- 
pany and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  were  substantially  the  same. 
So  was  that  of  the  Missouri  Pacific  Rail- 
way Company,  which  contained  the  further 
averment  that  the  commodities  named  in  the 
-order  were  produced  outside  of  Kansas,  and 
were  the  subject  of  Interstate  commerce, 
over  which  the  board  had  no  jurisdiction  to 
establish  the  rates  sought  to  be  fixed  by  Its 
order.  The  Atchison,  Top^a  &  Santa  Fe 
Railroad  Company  filed  an  answer,  disclaim- 
ing any  Interest  in  the  controversy  except  to 
learn  what  was  required  of  it  by  law,  and 
alleging  that  the  InteriMr  Jobbers  at  Wichita, 
Hutchinson,  Solina,  and  Arkansas  City,  upon 
whose  complaint  the  order  was  made,  were 
interested,  and  should  be  made  parties  to 
the  cause.  The  Interior  Jobbers  did  inter- 
vene, and  filed  an  answer,  which,  among  oth- 
er things,  alleged  that  the  rates  established 
by  the  board  of  railroad  commissioners  upon 
the  commodities  named  in  its  order  were 
Just  and  reasonable,  and  not  discriminative. 
When  the  action  was  instituted,  a  temporary 
injunction  was  granted  by  the  court,  and  aft- 
erwards a  motion  to  dissolve  this  injunction 


was  made  by  the  board  at  railroad  commis- 
sioners and  the  interior  Jobbers  upon  the 
grounds:  First,  that  the  court  had  no  Juris- 
diction to  entertain  the  action  or  to  grant 
the  injunction;  second,  that  the  amended  pe- 
tition filed  in  the  action  did  not  state  facts 
sufficient  to  constitute  a  cause  of  acticm;  and, 
third,  that  the  allegations  of  the  petition 
were  not  true,  except  as  admitted  In  the  an- 
swers of  the  defendants.  A  bearing  of  this 
motion  was  bad  by  the  court  on  Angost  13, 
1892,  when  it  determined  that  the  Injunction 
should  be  continued,  and  therefore  overruled 
the  motion  to  dissolve  the  same.  Of  this  rul- 
ing the  plaintiffs  in  error  complain. 

L.  Houk,  Geo.  R.  Peck,  A  A  Hurd,  Robert 
Dunlap,  T.  F.  Garver,  and  Edwin  White 
Moore,  for  plaintiffs  In  error.  Rossington, 
Smith  &  Dallas,  John  C.Tomllnson,  and  Hen- 
ry Elllston,  for  defendants  In  error. 

JOHNSTON,  J.,  (after  stating  the  fiicts.) 
For  several  months  prior  to  March  5,  1892, 
the  board  of  railroad  commissioners  had  been 
considering  the  complaint  of  the  wholesale 
merchants  of  Wichita,  Hutchinson,  Sallna, 
and  Arkansas  City  that  the  freight  rates 
upon  certain  merchandise  were  excessive,  un- 
reasonable, and  unjust  After  considerable 
controversy  with  thef  raUroad  companies,  the 
board  finally  reached  the  decision  that  tbf 
car-load  rates  on  sugar,  coffee,  beans,  and 
canned  goods  were  too  high,  and  upon  the 
date  named  a  finding  and  decision  were  an- 
nounced fixing  the  car-load  rates  from  the 
eastern  cities  of  the  state  'to  the  interior 
cities  which  have  been  named  on  sugar  at  13 
cents  per  100  pounds,  and  on  the  other  com- 
modities which  have  been  mentioned  a  rate 
of  22  cents  to  Sallna,  25  cents  to  Wichita 
and  Hutchinson,  and  28  cents  to  Arkansas 
City.  The  decision  was  to  become  effective 
on  March  .16,  1892,  but  before  that  time, 
and  upon  the  application  of  the  Symns  Gro- 
cer Company,  a  wholesale  dealer  at  Atchison, 
a  temporary  order  was  obtained,  enjohilug 
the  board  of  railroad  commissioners,  as  well 
as  the  railroad  companies,  from  putting  In 
force  the  schedule  of  rates  which  the  board 
had  established.  There  was  considerable  tes- 
timony taken  with  respect  to  the  cost  of 
transportation  of  the  commodities  named, 
and  what  were  retuonable  charges  tor  the 
some,  and  also  as  to  the  difference  In  the 
expense  of  transporting  such  merchandise 
In  car-load  lots  and  In  less  quantities,  as  well 
as  the  difference  in  charges  usually  made  be- 
tween the  two  methods  of  transportation. 
We  have  examined  this  testimony,  but  tlie 
view  which  we  take  renders  an  analysis  of 
the  same  unnecessary.  At  the  outset,  the 
right  of  the  plaintiff  below,  a  shipper,  to 
maintain  an  action  enjoining  the  board  of 
railroad  commissioners  and  preventing  the 
promulgation  and  enforcemaiit  of  their  or- 
der. Is  challenged.  There  Is  no  conten- 
tion by  the  plaintiff  below  that  the  rates 
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established  are  too  low,  nor  that  they 
are  unremiinerative  to  the  carrier.  None 
of  the  raUroAd  companies  have  appeared 
here  except  the  Atchison,  Topdia  &  San- 
ta Fe,  and  it  has  filed  a  cross  petition, 
alleging  that  the  court  erred  in  granting  and 
in  snstaining  the  order  of  Injunction.  The 
rates  which  were  fixed  by  the  board  must, 
therefore,  be  regarded  as  just  and  reasonable 
-In  themselTes;  and  the  only  complaint  is  that 
other  rates  are  too  high,  and  therefore  the 
board  should  not  be  permitted  to  put  one 
schedule  or  revision  In  force  until  another 
schedule  has  been  revised  and  reduced.  The 
rates  established  are  open  alike  to  the  plain- 
tiff below  and  all. other  shippers  who  desire 
to  send  merchandise  in  car-load  lots.  Can 
a  shipper  who  anticipates  that  at  some  time 
be  will  send  goods  in  smaller  quantities  tie 
the  bands  and  stay  the  action  of  the  lK>ard 
which  has  entered  upon  a  revision  of  rates, 
and  has  estaUished  a  schedule  for  car-load 
lots,  which  of  itself  Is  confessedly  Just,  be- 
'Cause  it  has  not  yet  reached  and  revised  a 
rate  for  shipments  of  like  merchandise  under 
different  conditions  and  In  smaller  quanti- 
ties? We  think  not  It  Is  weU  settled  that 
Is  It  competent  for  the  state  l^isiature  to  es- 
tablish rates  and  classifications  to  be  charged 
by  railroad  companies  for  the  transportation 
of  i>ass«iger8  or  freight  between  points  on 
their  line  witbin  the  state,  and  also  that 
this  power  may  be  largely  delegated  to 
boards  of  commissioners.  Munn  v.  Illinois, 
94  U.  S.  113;  Chicago,  etc.,  Ry.  Ck>.  v.  Minn- 
esota, 134  V.  S.  418,  10  Sup.  Ct  462,  702; 
Bndd  T.  New  York,  143  TT.  S.  817,  12  Sup. 
Ct  468.  Under  the  act  of  1883,  as  since 
amended,  a  code  ot  rules  Is  provided  for  the 
regulation  and  control  of  railroads,  and  it 
confers  upon  a  board  of  railroad  commission- 
ers the  power  to  establish  or  revise  rates  of 
transportation;  and  the  finding  and  adjudi- 
cation of  that  board  as  to  rates  is  to  be  ac- 
cepted by  the  railway  company,  posted  up 
in  the  depots  on  the  line  of  Its  road,  and 
taken  as  a  reasonable  compensation  tor  the 
.service  for  which  tliey  are  provided,  until  the 
contrary  is  proved.  The  finding  and  adjudi- 
cation ot  the  board  Is  prima  facie  evidence  of 
the  matters  therein  stated,  and  of  what  Is 
a  reasonable  charge  In  all  actions  for  such 
service.  Gen.  St.  1889,  pars.  1334,  1337,  1339, 
1341.  The  classification  of  freights  and  the 
adjustment  of  rates  so  devolved  upon  the 
'board  is  a  matter  of  considerable  difficulty,  as 
It  involves  so  many  elements,  and  is  affected 
by  .so  many  circumstances.  In  determining 
what  are  reasonable  and  Just  rates  much  dis- 
cretion is  necessarily  invested  in  the  board, 
and,  so  long  as  it'  acts  within  the  limits  of 
that  discretion,  its  acts  cannot  be  enjoined  or 
tjterruptod.  The  courts  cannot  trench  upon 
its  Jurisdiction,  nor  exercise  the  discretion 
and  power  vested  in  it  Members  of  that 
tribunal  are  presumed  to  have  been  chosen 
with  reference  to  their  Judgment,  discretion, 
and  special  fitness;  and  It  is  presumed  tliat 


by  special  study  and  experience  they  wUl 
beconie  qualified  to  master  the  details  and 
intricacies  of  rates  and  tariffs.  Much  of 
the  information  respecting  transportation  is 
under  the  control  of  the  railroad  companies, 
and  not  accessible  to  the  occasional  patron 
of  the  roads;  and  hoice  the  commissioners 
are  created  with  the  right  to  inquire,  to 
classify,  and  to  decide.  Although  not  clothed 
with  all  tUe  functions  of  a  court,  they  are 
authorized  to  determine  what  are  Just  and 
reasonable  rates.  In  a  certain  sense  they 
stand  as  guardians  of  the  public  tor  the  pro- 
tection of  shippers  and  patrons.  Their  de- 
termination Is  binding  and  conclusive  unless 
the  railroad  companies  can  show  that  their 
findings  and  decisions  are  unjust  and  unrea- 
sonable. It  can  hardly  be  that  the  decision 
of  a  board  so  constituted,  which  is  applica- 
ble to  the  entire  state,  can  be  stayed  or  set 
aside  at  the  suit  of  an  Individual  for  whom 
no  service  has  yet  been  performed,  and  who 
may  or  may  not  bring  himself  within  the 
operation  of  the  decision.  The  schedule  of 
rates  sought  to  be  enjoined  is  designed  for 
the  whole  state,  and  for  all  who  may  desire 
to  avail  themselves  of  it  Every  shipper, 
and,  indeed,  every  purchaser,  of  the  com- 
modities shipped  under  the  schedule  estab- 
lished win  be  more  or  less  affected  by  it  It 
Is  a  matter  of  public  concern,  and  a  private 
Individual  cannot  Invoke  the  extraordinary 
remedy  of  injunction  unless  he  has  some  per- 
sonal and  peculiar  Interest  not  shared  by  the 
public.  As  has  been  said:  "It  Is  not  enough 
that  his  damages  are  greater  tban  those  sus- 
tained by  the  general  public,  thus  differing 
only  in  degree;  but  they  must  be  different 
In  kind."  Gommissloners  v.  Smith,  48  Kan. 
333,  29  Pac.  565,  and  cases  dted.  The 
Symns  Grocer  Company  may,  by  virtue  of 
its  larger  facilities,  be  affected  In  a  greater 
degree  than  other  shippers  In  the.  state,  but 
the  Injury,  If  there  be  one,  does  not  dlCTer 
in  kind  from  that  suffered  by  other  ship- 
pers throughout  the  iKate  who  may  ntillse 
the  rate  in  the  transportation  of  merchan- 
dise. The  matter,  then,  being  a  question  of 
public  Interest,  decided  by  a  public  quasi 
Judicial  tribunal,  it  would  seem  that  a  pri- 
vate shipper  could  not  maintain  an  action 
to  enjoin  the  announcement  and  enforcement 
of  the  decision  of  the  board;  but  if,  for  any 
cause,  an  action  would  lie.  It  should  be 
brought  in  the  name  of  the  state  on  the  re- 
lation of  some  public  officer.  Every  time 
a  schedule  of  rates  applicable  throughout 
the  state  la  changed,  the  interests  of  a  great 
many  are  necessarily  affected.  A  change 
may  operate  beneficially  as  to  some,  while 
as  to  others  It  may  not  be  as  favorable  as 
were  the  pre-existing  rates.  Can  It  be  that 
some  one  of  the  thousands  of  Individuals  af- 
fected may  challenge  the  reasonableness  of 
the  rate  made,  and  maintain  an  action  In 
his  own  name  to  prevent  the  board  from 
putting  Into  operation  such  a  state  schedule 
until   he   can  have  an  adjudication  as  to 
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whether  it  injuriously  affects  iiim?  It  has 
been  well  said  that,  if  one  shipper  may  main- 
tain the  action,  another  shipper,  liable  to 
be  affected  by  the  rate,  llTlng  in  another 
port  of  the  state,  may  liliewise  maintain  the 
action;  and  In  this  way  there  might  result 
a  conflict  in  the  various  courts  of  the  state. 
The  district  court  in  one  county  might  find 
the  order  or  rate  reasonable,  while  the  dis- 
trict court  in  another  county  might  find  It 
unreasonable.  One  court  might  enjoin  the 
enforcemoit  of  the  decision,  and  another 
decide  that  it  should  be  put  in  operation. 
These  illustrations  only  show  the  confusion 
that  might  arise  if  an  individual  or  shipper 
who  has  no  special  interest  should  be  al- 
lowed to  enjoin  the  putting  in  effect  of  such 
a  decision. 

We  are  cited  to  cases  where  injunction 
was  maintained  by  the  raUlroad  Company 
against  the  enforcement  of  the  order  of 
such  a  board,  but  in  these  cases  it  was  held 
to  be  maintainable  because  the  rates  pro- 
posed to  be  put  In  force  were  so  unreason- 
able as  to  be  confiscatory.  The  railroad  com- 
pany, l)eing  a  public  carrier,  and  obliged  to 
transport  commodities  offered  for  shipment, 
and  use  their  property  in  so  doing,  it  was 
held  tliat  a  provision  requiring  the  carriage 
of  persons  or  property  without  reward 
amotmted  to  the  talking  of  private  property 
for  public  use  without  just  compensation, 
or  without  due  process  of  law,  and  hence 
a  court  of  equity  might  prevent  the  enforce- 
ment of  such  a  provision.  Railway  Co.  v. 
Dey,  35  Fed.  866;  Chicago,  etc.,  Ky.  Co.  v. 
Minnesota,  supra;  Budd  ▼.  New  York,  supra. 
The  shipper,  however,  who  is  not  com- 
pelled to  ship,  does  not  stand  in  such  a  po- 
sition. He  may  utilize  the  rate  prescribed, 
or  he  may  not;  and,  if  an  injury  is  Inflicted, 
it  is  not  one  peculiar  to  himself.  Our  atten- 
tion is  also  called  to  Scofield  v.  Railway  Co., 
43  Ohio  St.  571,  3  N.  E.  907,  but,  as  will  be 
seen,  that  was  not  a  case  against  a  board 
of  railroad  commissioners,  but  was  an  ac- 
tion against  a  railway  company  to  prevent 
a  plain  discrimination  against  particular  in- 
dividuals. We  are  referred  to  no  case  which 
can  be  regarded  as  a  precedent  for  the  Claim 
made  in  the  one  at  bar.  As  has  been  said, 
the  rates  sought  to  be  enjoined  are  not  claim- 
ed to  be  unreasonably  low,  but  the  complaint 
Is  that  the  enforcement  of  the  same  would 
operate  injuriously  to  the  plaintiff  below, 
unless  a  corresponding  reduction  was  made 
In  the  rates  for  the  shipment  of  less  than 
car-load  lots.  It  may  be  that  the  rates 
upon  smaller  quantities  should  be  reduced, 
and  it  may  be  that  the  disparity  between 
the  two  classifications  Is  so  great  as  to  re- 
sult to  the  detriment  of  some  of  the  ship- 
pers. If  that  be  ttae  case,  the  plaintiff  is 
not  without  remedy.  The  board  of  railroad 
commissioners  is  a  continuous  body,  and 
presumably  is  open  at  all  times  for  the  re- 
adjustment of  rates,  or  to  correct  any  In- 
equalities which  the  practical  operation  of 


a  rate  or  regulation  may  disclose.  The  cnn 
structlon  of  new  roads,  the  building  of  trade 
centers,  and  the  development  of  the  coun- 
try necessarily  cause  a  disturbance  of  rates; 
and  when  such  changes  occur,  and  new 
circumstances  arise,  the  board  may  be  re- 
quired to  revise  and  cliange  existing  rates. 
It  is  conceded  by  all  that  a  distinction  mar 
be  made  between  the  carriage  of  commodi- 
ties In  car-load  lots  and  in  less  quantities. 
The  reasons  for  malting  such  classification 
are  easily  seen.  It  is  clear  that  tha  enforce- 
ment of  a  reduction  of  rates  upon  one  class 
ought  not  to  be  prevented  by  judicial  in- 
terference because  the  board  has  failed  tcv 
reduce  the  rate  upon  another  class.  Under 
various  provisions  of  the  statute,  applica- 
tion may  be  made  to  the  board  to  adjust  tlie 
rates  charged  for  the  class  which  woull 
embrace  the  shipment  of  smaller  quanti- 
ties of  the  commodities  in  question.  Tlie 
fact  that  there  may  be  too  great  a  disparity 
between  the  rates  charged  for  the  two 
classes  can  hardly  be  treated  as  a  statutory 
discrimination  within  the  meaning  of  sec- 
tion 10  of  the  act  providing  for  the  regula- 
tion and  control  of  railroad  companies.  It 
prohibits  a  railroad  company  from  char- 
ging or  receiving  a  greater  sum  from  one  tbn  :i 
another  "for  a  like  service  from  the  same 
place,  or  upon  like  conditions  and  un<ior 
similar  circumstances."  The  difference  In 
conditions  and  circumstances  appears  to 
afford  sufficient  ground  for  a  different  dassl- 
flcation  and  A  different  charge.  But,  if 
the  classification  operates  prejudicially  to- 
the  Interests  of  the  complaining  parties,  they 
may  appeal  to  the  board  to  adjust  the  rates 
and  coirect  any  Inequality  that  may  exist. 
The  same  statute  affords  a  complete  remedy 
for  any  discrimination  that  may  be  made. 
In  this  respect  it  operates  as  a  substitute 
for  the  remedy  which  existed  at  common 
law.  In  Beadle  v.  Railroad  Co.,  51  Kan. 
248,  32  Pac.  010,  it  was  decided  that  by  this 
act  the  legislature  had  not  only  given  to  tbe 
shipper  all  his  remedy  at  the  common  law, 
but  had  given  him  a  much  better  and 
broader  one,  whereby  he  was  permitted  to 
recover  tliree  times  the  excess  of  any  over- 
charge exacted  by  the  common  carrier,  or 
treble  damages,  with  attorney's  fees  and 
costs.  It  was  said  that  the  legislature  in- 
tended that  this  statute  should  supersede  tbe 
common  law  concerning  unreasonable  prices 
or  excessive  charges,  and  that  a  shipper 
would  not  be  permitted  to  waive  the  stat- 
ute and  avoid  its  limitations  by  an  action 
nt  common  law;  and  that,  a  full  remedy 
being  given,  the  parties  are  and  ought  to 
be  confined  to  It 

There  Is  no  reason  for  the  claim  chat  the 
decision  of  the  board  Is  an  imlawful  inter- 
ference with  Interstate  commerce.  By  its 
terms  it  is  limited  to  shipments  from  one 
point  to  another  within  the  state,  and  can- 
not be  construed  to  affect,  or  as  an  attempt 
to  affect  Interstate  transportatioi^   It  fol- 


Kan.)    BOARD  OF  EDUCATION  OF  CITY  OF  CALDWELL  v.  SPENCBB.        221 


■lows  from  what  has  been  said  that  the  or- 
der and  Judgment  of  the  district  court  must 
be  rerersed.    AJl  the  justices  concurring. 


CITY  OF  HUTCHINSON  t.  HOLLAND. 

(Supreme  Conrt  of  Kansas.    Jan.  6,  1894.) 

Salb  or  lyToxioATiNO  LiQcoRS — Criiiinai.  Pros- 
iccTios— Election  of  Counts— Instrdctiokb. 

On  the  trial  of  a  prosecntion  for  the  nn- 
lawful  Rale  of  intoxicating  liquor  ander  a  gen- 
eral charge,  where  the  prosecution  offers  tes- 
timoDf  to  prove  two  distinct  sales,  and,  at  the 
close  of  the  plaintiff's  testimony,  is  required  to 
elect  on  which  sale  It  wUl  rely,  it  is  error  for 
the  court,  after  the  conclusion  of  the  defend- 
ant*!  testimony,  to'  set  aside  the  election,  and 
instruct  the  jury  that  they  have  only  to  con- 
sider the  evidence  as  to  the  other  sale,  on 
which  plaintiff  had  not  elected  to  rely. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Reno  county; 
P.  L.  Martin,  Judge. 

Fat  Holland  was  convicted  of  selling  in- 
toslcating  liquors  unlawfully,  and  appeals. 
Reversed. 

Lewis  Fierce  and^T.  A.  Decker,  for  appel- 
tatnt    F.  F.  Prigg,'for  appellee. 

ALLEN,  J.    The  defendant  was  charged  In 
two  counts  with  unlawful  sales  of  Intoxicat- 
ing Uquor.    On  the  trial  In  the  police  court 
be  was   convicted   on    the  first  count,   and 
acquitted  on  the  second.    H«   appealed  to 
the  district  court,  where  the  case  was  tried 
before  a  Jury.    The  state  proved  two  sales 
of  beer,— one,  of  a  bottle,  to  the  witness 
Loudeback,   which  he  testifies  he  and  the 
witness  Malotte  drank  on  the  premises  at 
the  time  of  purchase;    and   another  bottle 
which   Malotte  bought,   paid  for,   and  took 
away  with  him.    At  the  conclusion  of  the 
plaintifT'B  testimony,  the  court  required  the 
state  to  elect  which  sale  It  would  rely  on 
for  conviction.    Thereupon  the  state  elected 
to  rely  on  the  sale  of  beer  drank  on  the 
premises.    The   defendant    then    introduced 
his  testimony,  and,  among  other  witnesses, 
called   the  police  Judge,   who  testified  that 
the  conviction  before  him  was  on  the  sale 
of   the  bottle  which   was  produced  In   his 
coiu^,  being  the  bottie  bought  by  Malotte. 
After  the  conclusion  of  all  the  testimony, 
on  application  of  the  plaintifT  the  court  set 
■side  the  order  requiring  the  state  to  elect, 
on  the  ground  that  there  was  no  necessity 
for  an  Section,  and  then  Instructed  the  Jury 
that  the  defendant  was  tiled  and  acquitted 
before  the  police  Judge   as  to   the  second 
count,  and  upon  the  sale  made  to  Loudebadc 
of  the  beer  which  was  drank  on  the  prem- 
ises, and  that  the  only  question  was  as  to 
the   bottie  of  liquor  sold   to  Malotte,   and 
taken  away  by  him;   thus  submitting  to  the 
Jury  the  sale  which  the  plalntilf  had  by  Its 
election  abandoned,  and  withdrawing  from 
their  consideration  the  one  on  which  it  had 
elected  to  stand.    This  was  error.    State  v. 


Falk,  46  Kan.  406,  26  Pac.  1023.  The  in- 
structions are  subject  to  criticism,  though  we 
do  not  deem  any  special  mention  of  them 
necessary.  But  see  State  ▼.  May,  (Kan.)  34 
Pac.  407.  Judgment  is  reveneA,  and  a 
new  trial  awarded  All  the  justices  concur- 
ring. 


BOARD   OF    EDUCATION    OF   CITY    OF 

CALDWELL  v.  SPENCER.  County 

Treasurer,   et  al. 

(Supreme  Conrt  of  Kansas.    Jan.  6,  1894.) 

MaXDAMDB — ACCOONTINO. 

Where  It  appears  from  the  alternative 
writ  of  mandamus  that  a  long  and  compli- 
cated accounting  must  precede  a  final  dispo- 
sition of  the  case,  the  conrt  will  not  attempt, 
by  mandamus,  to  determine  the  rights  of  the 
parties. 
(Syllabus  by  the  Conrt) 

Original  action  In  mandamus  by  the  board 
of  education  of  the  city  of  Caldwell  against 
Ezra  Spencer,  county  treasurer,  and  others. 
Heard  on  motion  to  quash  the  provisional 
writ.    Motion  granted. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ALLEN,  J.: 

It  is  alleged  in  the  alternative  writ  that 
Ezra  Spencer  Is  the  county  treasurer  of  Sum- 
ner county;  that  the  defendallV  William  H. 
Cames  is  the  county  clerk,  and  the  other 
defendants  are  county  commissioners,  of 
said  county;  that  the  county  was  organized 
by  proclamation  of  the  governor  on  Feb- 
ruary 7,  1871.  The  writ  then  states  the 
names  and  terms  of  ofiElce  of  all  the  various 
persons  who  have  held  the  several  offices 
named  since  the  organization  of  the  county. 
It  then  states  that  In  1872  school  district 
No.  20  was  duly  organized,  including  within 
Its  limits  the  town,  now  city,  of  Caldwell; 
that  Caldwell  became  a  city  of  the  second 
class  on  the  22d  of  March,  1887;  that  the 
board  of  education  Is  the  successor  in  inter- 
est of  said  schotd  district,  and  Is  entitled  to 
receive  ail  moneys  due  It;  that  during  each 
year  fi-om  1875  to  1891  a  large  number  of 
town  lots  were  aaiA  for  delinquent  taxes  by 
the  several  county  treasurers,  and  were  bid 
In  for  the  county;  that  Included  in  the  taxes 
for  which  said  lots  were  sold  were  taxes 
levied  by  said  school  district,  and  after- 
wards by  said  board  of  education,  varying  in 
amount  from  1  cent  to  $122  per  lot;  that  a 
large  majority  of  said  lots  and  tracts  of 
land  have  either  been  redeemed,  or  the  cer- 
tificates of  sale  assigned  to  individuals,  and 
that  in  this  manner  there  has  been  paid  into 
the  county  treasury  more  than  $4,600  of  the 
original  taxes  levied  by  said  school  district 
and  said  board  of  education  for  school  pur- 
poses; tfaat  the  county  treasurer  did  not  dis- 
tribute the  money  received  on  such  redemp- 
tions and  assignments  to  the  several  funds 
to  which  they  belonged,  nor  include  the 
funds  belonging  to  the  plaintiff  in  his  quar- 
terly statements;  that  the  county  clerk  fallcd> 
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to  charge  the  county  treasurer  with  the 
amount  received  from  such  redemptions  and 
assignmeuta,  except  in  a  few  Instances  stated 
In  the  writ,  but  that  the  cluu'ges  in  fact 
made  are  not  accurate  or  correct;  "that  the 
amounts  above  stated  as  (diarged  by  the 
county  clerk  to  the  county  treasurer  hare 
been  paid  by  said  county  treasurer,  but,  ex- 
cepting said  amounts,  none  of  the  moneys 
paid  into  the  county  treasury  and  received 
by  the  comity  treasurer  prior  to  Octoba*  12, 
1892.  for  the  redemption  and  assignment  of 
tax-sale  certificates  hdd  by  said  county  as 
and  for  Bch04d  taxes  due  said  school  dis- 
trict No.  20  and  said  board  of  education,  or 
the  amount  so  paid  and  received  as  Interest 
on  said  school  tax  whUe  said  county  held 
said  certificates,  have  ever  been  paid  over 
by  said  county  treasurer  to  said  school  dis- 
trict No.  20  or  to  said  board  of  education, 
but  each  and  all  of  said  funds  have  been 
paid  over  by  each  county  treasurer  to  his 
successor  in  office,  and  are  now  In  the  bands 
of  the  defendant  Ezra  Spencer,  as  county 
treasurer  of  said  county."  The  writ  then  al- 
leges a  failure  on  the  part  of  the  board  of 
county  commissioners  to  make  settlement 
with  the  county  treasurer  of  the  accounts 
between  such  treasurer  and  the  school  dis- 
trict, and  alleges  that  the  moneys  c<^ected 
for  such  Bcho^}  taxes,  together  with  Inter- 
est, have  been  charged  by  the  county  deik 
to  said  county  treasurer  upon  the  county 
current  expense  fund,  and  in  that  manner 
more  than  $5,500  of  taxes  and  Interest  be- 
longing to  the  plaintiff  have  been  charged 
to  the  said  county  fund.  The  writ  com- 
mands the  board  of  county  commissioners  to 
make  settlement  in  all  these  matters  with 
the  county  treasurer,  and  the  county  clerk 
to  charge  to  the  county  treasurer,  on  the 
proper  account,  all  these  moneys,  and  credit 
the  county  treasurer  therewith  upon  the 
current  expense  fund,  and  to  draw  orders 
upon  the  county  treasurer  In  favor  of  the 
plaintiff  for  all  moneys  so  charged,  and  the 
county  treasurer  to  accurately  determine  the 
amount  due  the  plaintiff  on  account  of  such 
taxes,  and  pay  them  over  to  the  plaintiff,  or 
to  show  cause  why  the  same  should  not  be 
done.  The  defendants  moved  to  quash  the 
writ 

A.  A.  BlChards  and  James  Lawrence,  for 
plaintiff.  0.  J.  Garver  and  Schwlnn  A  Rog- 
ers, for  defendants. 

ALLEN,  J.,  (after  stating  the  facta.)  The 
first  ground  of  the  motion  to  quash  la  that 
the  plaintiff  has  a  plain  and  adequate  rem- 
edy at  law,  and  that  the  cases  of  State  t. 
McCrillus,  4  Kan.  250;  State  v.  Bridgman.  8 
Kan.  458;  Bylngton  v.  Hamilton,  37  Kan. 
758;  State  v.  Hannon,  38  Kan.  693,— are  de- 
cisive of  this  case.  Those  cases  all  relate  to 
the  payment  of  claims  of  private  persons 
out  of  public  funds.  This  case  la  to  be  dlsr 
tlngulshed  from  those  cases  because  here  It 
Is  sought  only  to  transfer  funds  raised  by 


taxation  for  a  pubUc  purpose  from  one  pub- 
lic depository  to  another,— from  the  county 
treasury  to  the  treasury  of  the  board  of  ed' 
ucatlon.  It  is  doubtful  whether  the  case- 
of  State  V.  McCrlllus  Is  In  accord  with  the 
weight  of  authority  in  other  states.  We 
are  not  inclined  to  extend  the  rule  as  there 
declared,  and  followed  in  subsequent  cases, 
to  a  case  like  this,  where  public  Interests 
require  the  transfer  of  public  moneys  from 
one  depository  to  another.  It  appears  to  us, 
however,  that  a  more  serious  difficulty 
stands  Is  the  plaintiff's  way.  In  this  form 
of  action.  The  taxes  sought  to  be  recorded 
extend  over  a  period  of  17  years,  and  It  Is 
contended  by  the  defendants  that  most  of 
them  appear  from  the  writ  to  be  barred  by 
the  statute  of  limitations.  The  averment 
that  they  have  never  been  paid  out,  but  are 
now  in  the  bands  of  Spencer,  as  county 
treasurer,  is  perhaps  sufficient  to  avoid  the 
bar  .of  the  statute;  but  a  summing  up  of  this 
immense  number  of  separate  transactions, 
attended  by  a  compntatlon  of  interest  od 
each,  and  &  determination  of  the  portion 
of  each  separate  assignment  or  redemption 
due  the  plaintiff,  especially  where  the  trans- 
actions extend  back  thr(fugb  the  terms  of 
office  of  many  different  officers,  presents  a 
case  for  the  determination  of  which  man- 
damus Is  not  an  appropriate  remedy.  It  wQI 
be  Impossible  to  determine  the  rights  of 
these  parties  without  a  long  and  complicated 
accounting.  For  that  purpose  the  writ  of 
mandamus  is  Inadequate.  An  ordinary  ac- 
tion in  the  district  court  will  afford  a  more 
suitable  and  complete  remedy  than  this.  The 
plaintiff  concedes  Its  Inability  to  state  the 
sum  to  which  it  Is  entitled.  It  seeks  by  this 
remedy  to  compel  the  present  Incumbents 
of  the  offices  of  treasurer,  clerk,  and  county 
commissioner  to  make  such  computations, 
and  to  determine  the  amount  due  It,  and. 
In  doing  so,  to.  go  ihrough  and  make  up  long 
accounts  which  their  predecessors  should 
have  made.  It  Is  unnecessary  for  us  to  hold 
that  this  could  not  be  done  in  any  case,  but 
we  do  hold  that.  In  the  exercise  of  a  sound 
discretion,  it  should  not  be  attempted  in  this. 
The  motion  to  quash  Is  sustained.  All  the 
Justices  concurring. 


SCHOOL    DI8T.    NO.   8   OF   TEFITEIRSOK 

COUNTY  T.  GIBBS,  County  Oleik, 

etal. 

(Sapreme  Conrt  of  Kansas.    Jan.  6,  1894.) 

Division  op  School  Distkiot — iKJUKonos. 

A  school  district  cannot,  by  injanetiwir 
restr^B  the  ooUectioa  of  taxes  on  lands  de- 
tached from  its  territory  and  Included  in  a 
newly-formed  school  district,  nor  restrain  the 
school-district  officers  of  such  newly-created 
district  from  acting  as  snch,  nor  oontrol  the 
action  of  the  county  snpermtendent  In  the 
dlsoharge  of  Us  official  dntiea  in  lelation  there- 

*"(S,llahu.  hy  the  a.-rt.)Qooglg 
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Error  from  district  court,  Jeffoaon  cotmty; 
Louis  A.  Myers,  Judge. 

Action  by  acboai  district  No.  8,  ot  Jefferson 
county,  against  3.  M.  Olbbs,  county  clerk, 
and  others,  for  an  injunction.  From  an  or- 
dw  denying  the  relief  sought,  plaintiff  brings 
error.    Affirmed. 

W.  F.  GUltdy,  for  plaintiff  In  error.  H.  B. 
Schaefew  and  Horace  T.  Pblnney,  tar  de- 
fendant In  error. 

ALLEN,  J.  It  appears  that  the  defendant 
W.  D.  Snell,  as  superintendent  of  public  In- 
struction of  Jefferson  county,  organized  a 
new  school  district.  Including  two  sections 
of  land  which  bad  theretofore  been  Included 
in  district  No.  8.  The  plaintiff  now  seeks  to 
enjoin  tbe  county  clerk*from  placing  on  the 
tax  roll  of  the  county  the  taxes  levied  by  the 
new  school  dlsjrict,  to  enjoin  the  school-dis- 
trict officers  from  acting,  and  to  restrain  tbe 
county  superintendent  from  taking  any  fur- 
ther proceedings  In  relation  to  the  newly- 
made  district  Counsel  for  the  plaintiff  in 
error,  in  his  brief,  says:  "The  question,  and 
the  single  question  here,  is,  has  this  plaintiff 
a  right  to  come  Into  the  courts  of  the  state, 
and  ask  for  protection  and  relief,  when  an 
encroachment  on  its  rights  which  threatens 
its  very  life  is  committed,  and  threatened  at 
tbe  bands  of  those  claiming  to  act  for  the 
public  and  under  color  and  claim  of  right, 
but  whose  acts  therein  are  wholly  without 
authority  of  law?"  This  Is  rather  a  sweep- 
ing Inquiry.  We  answer  only  such  question 
as  is  presented  by  tbe  record.  The  super- 
intendent of  public  Instruction  Is  charged 
with  tbe  duty  of  organizing  and  altering 
school  districts.  The  record  fails  to  show, 
and  counsel  fall  to  point  out,  wherein  his  ac- 
tion is  illegal  or  unwarranted.  The  plaintiff 
now  seeks  by  injunction  to  prevent  tbe  col- 
lection of  taxes  on  property  in  which  it  has 
no  interest,  and  to  control  the  actions  of  pub- 
lic ot&cen.  It  practically  seeks  by  injunc- 
tion to  destroy  the  newly-created  district. 
This  is  not  a  proper  form  of  action  for  the 
trial  of  the  validity  of  the  action  of  the  coun- 
ty superintendent,  or  the  legal  existence  of 
tbe  district  The  plaintiff  has  no  standing 
in  court  in  this  case  to  try  tbe  questlonH 
urged  for  consideration.  The  order  of  the 
district  court  refusing  the  injunction  Is  af-. 
finned.    All  the  justices  concurring. 


POUNDS  T.  RODOER8,  Oonnty  Treasurer, 
et  al. 

(Supreme  Court  of  Kansas.    Jan.  6^  1894.) 

Rbdskptiox  niOM  Tax  Sals— Tcxnni— Rstso- 
AOTivR  Lavs. 
1.  All  matters  relating  to  the  sale  and  con- 
veyance of  land  for  taxes  under  any  prior  stat- 
ute shall  be  fully  completed  according  to  tbe 
laws  under  which  they  originated,  the  same 
an  if  sncb  laws  remained  in  force.  Oen.  St. 
1889.  par.  7010:  Laws  1876, 1 166,  e.  34;  Gen. 
St.  ISCS.  {  143,  c  107. 


2.  The  sale  of  land  for  deltniiuent  taxes, 
under  the  statute,  constitutes  a  contract  be- 
tiveen  the  purchaser  and  the  state,  the  terms- 
of  which  are  found  In  the  law  then  in  force. 

3.  On  September  1,  1898,  the  owner  ten- 
dered to  the  county  treasurer  the  amount  for 
which  the  land  was  sold,  with  interest  at  the- 
rate  of  24  per  cent  from  the  date  of  sale  to 
the  18th  day  of  May,  189S,  the  day  on  which 
chapter  110  of  the  laws  of  1803  (reducing  tbe 
interest  payable  on  redemption  to  15  per  cent.> 
went  into  effect,  and  interest  from  May  18, 
1803,  to  September  1,  1893,  at  the  rate  of  1.5 
per  cent;  also,  tbe  amount  of  the  half  tax  of 
1892,  paid  by  the  pnrchaser  June  21.  1893,  with 
interest  from  the  latter  date  to  the  time  of 
tender  at  the  rata  of  15  per  cent  Beld,  thnt 
the  tender  was  insnSicient;  and,  further,  fiehr 
that,  to  redeem  said  land,  the  amount  for  which, 
the  land  was  bid  off,  and  all  the  snbseiiuen'.. 
taxes  paid  by  the  purchaser  thereon,  with  in- 
terest at  the  rate  oi  24  per  cent  per  annum  on 
tbe  taxes  and  charges  from  the  date  of  sale, 
and  the  same  interest  on  all  subsequent  taxca- 
80  paid  by  the  purchaser  from  the  date  of  pay 
ment  must  be  paid  or  tendered. 

(Syllabus  by  the  Court) 

Original  action  in  mandamus  by  M.  A. 
Pounds  against  A.  K.  fiodgers,  county  treai>^ 
urer,  and  others.    Writ  denied. 

James  H.  Troutman,  for  plaintiff.  Mortot. 
&  Clark,  for  defendants. 

HORTON,  O.  J.  Tbls  Is  an  nctlon  broosJit 
to  compel  defendant,  the  county  treasurer  oC 
Shawnee  county,  to  accept  a  tender  made  by 
plaintiff,  and  execute  to  him  a  certificate  of 
redemption  of  certain  land  sold  at  tbe  tax 
sale  of  S^ember  6,  1892,  for  the  taxes  at 
1891.  At  tbe  time  of  the  tax  sale,  the  law 
in  force  as  to  redemption  provided  that  any 
owner  might  at  any  time  before  the  execu- 
tion of  a  tax  deed,  redeem  any  land  by  paying 
to  the  treasm-er  of  the  county  where  such 
land  is  sold,  for  the  use  of  the  purcbaser, 
the  amount  for  which  the  land  was  scrid,  and' 
all  subsequent  taxes  and  charges  thereon, 
with  interest  at  the  rate  of  24  per  cent  per- 
annum  on  the  amount  of  the  purchase  money 
from  the  date  of  sale,  and  the  same  rate  on 
all  subsequent  taxes  paid  thereon.  Section 
2,  c  110,  Laws  1893,  reduced  the  rate  of  In- 
terest to  be  paid  on  redemption  to  15  per 
cent,  and  to<A  effect  May  18,  1893.  The 
tender  of  plaintiff  was  based  upon  a  com- 
putation of  interest  upon  the  amount  for 
which  the  land  was  sold,  from  the  sale  day 
to  May  18,  1893,  at  tbe  rata  of  24  per  cent; 
Interest  from  tbat  date  at  tbe  rate  of  IS  per 
cent;  and  interest  on  the  subsequent  taxes 
paid  by  the  purchase  at  the  rate  of  1.)  per 
cent  from  the  date  of  payment  The  ques- 
tion is  whether  the  redempti<»  in  'this  case- 
Is  to  be  under  the  law  of  1893,  or  the  law 
In  f<H'ce  at  the  time  of  the  tax  sal&  The- 
sale  of  land  for  delinquent  taxes,  under  the 
statute,  constitutes  a  contract  betweoi  the 
purcbaser  and  the  state,  the  terms  of  whiiA 
are  found  In  the  law  then  in  force.  Adams 
▼.  Beale,  19  Iowa,  61;  Rambo  v.  Campbell. 
8  Mo.  App.  681;  Fleming  y.  Roverud.  30 
Minn.  273.  15  N.  W.  110;  McCann  v.  Mer- 
riam,  11  Neb.  241.  9  N.  W.  9({;  >If)e^l'^ 
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Hosldns,  64  Miss.  468,  1  South.  622;  State 
V.  Foley,  30  Minn.  350,  15  N.  W.  875;  Boyd 
T.  H<dt,  62  Ala.  296.  In  this  case  the  state, 
by  the  terms  of  the  statute,  contracted  with 
the  purchaser  that  he  shall  be  entitled  to  in- 
terest on  his  own  Investment  at  the  rate  of 
24  per  cent,  per  annum  up  to  the  time  of  a 
redemption,  and,  if  not  -redeemed  within 
three  years,  ttf  a  tax  deed.  The  transaction 
being  a  contract,  there  would  be  an  equal 
violation  of  obligation  In  reducing  the  rate 
of  interest  oo  the  tax  certificate  as  in  ex- 
tending the  time  of  redemption.  As  to  cases 
of  an  attempted  extension  of  time  of  redemp- 
tion, see  Robinson  v.  Howe,  13  Wis.  841; 
State  v.  McDonald,  26  Minn.  145,  1  N.  W. 
832;  Merrill  v.  Dearing,  32  Minn.  479,  21  N. 
W.  721;  Goenen  v.  Schroedcr,  8  Minn.  887, 
(Gil.  344.)  The  supreme  court  of  South  Da- 
kota has  recently  held  that  "the  sale  of 
land  tar  delinquent  tixes,  under  the  statute, 
constitutes  a  contract  between  the  purchaser 
iind  the  state,  the  terms  of  which  are  foimd 
in  the  law  then  In  force,  and  that  a  law  ex- 
tending the  time  of  redemption,  though  only 
for  sixty  days,  could  not  apply  to  prior 
sales."  State  v.  Pylpaa,  (S.  D.)  54  N.  W. 
599.  The  case  of  Morgan  v.  Commissioners, 
27  Kan.  88,  was  analogous  in  many  respects 
to  this.  In  Its  opinion  the  court  distinctly 
recognizes  the  contractual  rdatlons  of  the 
purchaser  and  the  state,  and  says:  "Not- 
withstanding that  in  1879  this  provision  of 
the  law  was  materially  changed,  plalntifFs  In 
<Tror  are  entitled  to  have  their  money  re- 
funded under  the  statute  existing  when  their 
rights  vested.  The  repnym^it  of  the  taxes 
and  the  charges  and  Interest  to  a  purchaser 
at  a  tflx  sale,  after  the  conveyance  thereon 
has  been  adjudged  Invalid,  was  as  mudi  a 
part  of  the  contract  with  such  purchaser 
as  the  execution  of  the  conveyance  itself." 
The  case  of  CrawftM-d  v.  Shaft,  35  Kan.  478, 
11  Pac.  334,  is  also  to  the  same  eftect.  Sec- 
tion 155,  c.  34,  Laws  1876,  provides  that 
"all  matters  relative  to  the  sale  and  convey- 
ance of  land  for  taxes  under  any  prior  stat- 
ute shall  be  folly  completed  according  to  the 
laws  under  which  they  originated,  the  same 
as  if  such  laws  remained  in  force."  Para- 
graph 6687,  Gen.  St  1889,  provides  that  no 
repeal  of  a  statute  shall  affect  any  right 
wliich  accrues,  any  duty  imposed,  any  pen- 
alty inctured,  nor  any  proceeding  commenced, 
under  or  toy  virtue  of  the  statute  repealed. 
We  are  referred  to  the  following  authori- 
ties, which  it  is  claimed  decide  that  the 
terms  of  the  former  statute  relating  to  tax 
proceedings  may  be  changed  at  any  time  by 
the  legislature:  Black,  Tax  Titles,  f  860; 
Flinn  V.  Parsons,  60  Ind.  578;  Sndl  v. 
'Campbell,  24  li'ed.  880.  Bladk  merely  cites 
the  other  two  cases.  In  the  Indiana  case, 
at  the  time  of  the  tax  sale  the  Interest 
was  6  per  cent  Undo:  a  subsequent  stat- 
ute it  was  provided  that.  If  the  tax  deed 
was  invalid,  the  tax  purchaser  should  re- 
cover 25  per  cent  Interest    The  tax  deed 


was  executed  after  the  new  statute  was  en- 
acted, and  the  court  held  titat  as  the  deed 
was  discovered  Invalid,  that  the  tax  pur- 
chaser was  entitled  to  25  per  cent.,  under 
the  new  statute.  That  decision  favors,  to 
some  extoit  the  contention  of  the  plalntiir, 
and  it  Is  tho  only  case  we  have  been  able 
to  find  of  like  Import  But  in  the  Snell  Case 
It  was  stated  by  the  trial  judge  that  "what 
the  rule  would  be  as  against  some  third 
party  not  Interested  In  the  tix  sale,  who 
shoDdd,  at  a  tax  sole,  bid  in  the  property  for 
the  tax  and  penalty,  and  actually  pay  snch 
amount  Into  the  treasury.  Is  not  considered 
or  determined."  That  case,  therefore,  has 
no  application.  Writ  denied,  and  Judgment 
for  defendants  toe  costs.  All  the  Jostloes 
concurring.  * 


UNION  TERMINAL  R.  CO.  v.  BOARD  OP 

RAILROAD  COM'RS  OF   STATES 

OP  KANSAS. 

(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

Restraikiko   Action  of  Railroad  Cohmissiok- 

BBS— Parties  Dkfesdaht  —  Interbst  of  Raii<- 

ROAD  Companies. 

Hie  board  of  railroad  commissioners,  in 
pursuanse  of  chapter  184  of  the  Laws  of  1SS7. 
upon  the  applicatiaa  of  a  railroad  compauy 
granted  it  the  right  to  cross  the  roads  of  two 
other  railway  companies,  and  prescribed  the 
terms  and  manner  of  crossing,  and  also  fixed 
the  compensation  to  be  paid  by  the  crossing 
company.  No  appeal  was  taken  from  the  oi^ 
dcr.  At  the  end  of  about  four  months,  and  be- 
fore the  crossing  was  made,  tlie  companies 
over  whose  roads  the  crossing  was  allowed  ap- 
plied to  the  l)oard  of  railroad  commissioners 
for  a  rehearing  of  the  case,  and  to  set 
aside  the  order  allowing  the  crossing  to  l>e 
made.  Tlie  crossing  company  objected  to  the 
consideration  of  the  application,  claiming  that 
the  Ix>ard  had  no  power  to  grant  a  re- 
hearing. The  objection  was  overroled,  and 
the  board  was  proceeding  to  rehear  the  case, 
when  an  action  for  injunction  was  beKun 
against  the  l>oard  alone,  to  enjoin  it  from  far- 
ther hearing  the  application.  Held,  that  the 
railroad  commissioners  are  onlj  nominal  par- 
ties; that  tlie  railroad  companies  who  are  in- 
voking the  action  of  the  iMard,  and  whose 
rights  will  be  seriously  affected  by  the  action 
which  the  board  may  take,  are  necessary  par- 
ties; and  that  no  injunction  should  be  al- 
lowed nntii  they  are  brought  into  court,  and 
given  opportunity  to  be  heard. 

(Syllabus  by  the  Court.) 

Error  from  district  ootirt,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

'  Action  by  the  Union  Terminal  Railroad 
Company  against  the  board  of  railroad  com- 
missioners of  Kansas  for  an  Injunction. 
Prom  an  order  denying  a  temporary  writ 
plaintiff  brings  error.    Affirmed. 

Trimble  &  Braley,  G.  A.  Yandeveer,  and 
Rossington,  Smith  &  Dallas,  for  plaintiff  in 
error.  John  T.  Little,  Atty.  Gen.,  David  Mar- 
tin, Frank  Doster,  A.  L.  Williams,  and  N.  H. 
Loomis,  for  defendant  In  error. 

JOHNSTON,  X  Up<m  application,  and  aft- 
er due  notice  and  a  hearing,  the  board  of  nil- 
road  commissioners,  on  Janiury  3, 1893,  mad<> 
an  order  allowing  the  Unlibu^^minal  Rail- 
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road  Company  to  cross  the  tracks  and  rights 
of  way  of  the  Union  Pacific  Railway  Com- 
pany and  the  ftllssourl  Pacific  Railway  Com- 
p:iuy  at  a  i>oInt  near  the  west  end  of  the 
bridge  across  the  Kansas  river  In  Wyandotte 
county. '  The  order  provided  that  the  cross- 
ing should  be  made  at  grade,  and  prescribed 
the  terms  and  manner  of  crossing,  as  well 
as  fixed  the  compensation  to  be  paid.  On 
May  8,  1893,  and  after  the  membership  of 
the  bMrd  had  been  changed,  the  Mlssomrl 
Pacific  Railway  Company  and  the  Union  Pa- 
cific Railway  Company  filed  motions  before 
the  new  board  for  a  rehearing  of  the  cross- 
ing cases,  and  asked  the  board  to  set  aside 
and  vacate  the  orders  made  by  the  former 
board  on  January  3,  1803.  The  motions  for 
rehearing  were  heard  on  May  10,  1893,  when 
the  Union  Terminal  Railroad  Company  ai>- 
peared  specially,  and  objected  to  the  consid- 
eration of  the  motion,  claiming  that  the 
1)oard  had  no  power  to  reopen  the  case  or  to 
grant  any  rehearing.  The  objection  was 
orerroled,  and  the  board  held  that  it  had 
power  to  rehear  the  cases,  and  to  vacate  and 
set  aside  the  orders  previously  made.  The 
plaintlir  then  commenced  the  present  action 
in  the  district  court  of  Shawnee  county  to 
enjoin  the  board  from  further  hearing  the 
motions  for  rehearing,  when  a  restraining  or- 
der was  allowed  until  the  hearing  for  a  tem- 
porary Injonction.  Subsequently,  the  district 
court  heard  the  application,  and,  upon  the 
evidence  and  arguments  submitted,  the  tem- 
porary injunction  was  denied.  Upon  this  rul- 
ing, error  is  assigned. 

The  proceedings  to  obtain  the  right  to  cross 
the  tracks  of  the  complainants  were  taken  In 
pursuance  of  chapter  184  of  the  Laws  of 
1887.  It  is  contended  that  this  act  with  ref- 
erence to  crossings  is  an  exercise  of  the  pow- 
er of  eminent  domain,  in  which  the  board  of 
railroad  commissioners  simply  act,  ex  officio, 
as  condemnation  commissioners.  Counsel  for 
plaintiff  argue  with  great  earnestness  and 
plausibility  that  the  rules  of  law  applicable 
to  ordinary  condemnation  commissioners  are 
applicable  In  this  case,  and  when  the  board 
has  heard  the  application,  visited  the  prem- 
ises, considered  the  evidence,  rendered  its  de- 
cision, and  made  its  award  of  compensation, 
they  are  then,  like  other  condemnation  com- 
missioners, functus  officio,  and  can  take  no 
further  action  in  the  premises.  It  Is  urged 
that  they  have  only  such  powers  as  are  ex- 
pressly given  them  by  the  statute  Itself, 
which  makes  no  provision  for  rehearings,  or 
for  any  proceedings  to  vacate,  modify,  or  set 
aside  an  award  made  by  them;  that  the 
law  does  provide  for  an  appeal  as  to  the 
compensation  awarded,  and  the  terms  of 
crossing;  and  it  is  urged  that.  If  either  party 
feels  aggrieved  by  the  decision  of  the  board, 
It  should  pursue  the  statutory  remedy,  and 
tliat  the  complainants,  failing  to  avail  them- 
selves of  that,  have  no  other  rtoedy.  On  the 
otlier  band,  the  defendants  call  our  attention 
to  the  fact  that  they  are  only  nominal  par- 
v.35P.no.3— LS 


ties,  and  that  no  temporary  Injunction  should 
be  granted  until  the  railroad  companies 
whose  legal  rights  are  to  be  directly  affected 
are  made  parties  to  the  action.  The  objM- 
tion  is  good.  The  railroad  companies  who 
are  invoking  the  action  of  the  board,  and 
whose  rights  will  be  seriously  affected  by  the 
action  which  It  will  take,  were  not  made  par- 
tite to  this  action.  The  raih-oad  commission- 
ers have  no  Interest  in  the  controversy  be- 
yond the  abstract  one  of  correctly  determin- 
ing their  power  In  the  premises,  and  che 
rights  of  the  contending  parties.  They  are 
not  the  representatives  of  the  railroad  com- 
panies, and  cannot  be  burdened  with  the 
task  of  protecting  their  rights.  As  a  ground 
of  injimction  It  is  claimed  by  the  plaintiff 
that  since  the  order  of  Januai-y  3,  1893,  al- 
lowing the  crossing  to  be  made.  It  has  ex- 
pended about  (100,000  in  the  acquisition  of 
right  of  way  and  in  the  construction  of  its 
road  approaching  the  proposed  crossing.  It 
is  contended  that  the  lapse  of  time,  and  the 
expenditures  made  by  the  plaintiff  relying 
upon  the  order  allowing  it  to  cross,  gave  it 
a  vested  right,  and  the  district  court  held 
that  there  was  great  force  in  this  conten- 
tion. The  fact  that  the  money  was  expended 
upon  the  faith  of  the  order  of  the  old  board, 
or  that  vested  rights  had  accrued  against  the 
defendant  companies,  appears  to  be  disputed. 
But  why  should  the  board  of  railroad  com- 
missioners assume  the  biu-den  of  any  of  the 
defenses  of  the  railroad  companies?  The  mo- 
tions for  rehearing  were  filed,  and  are  beinj; 
pressed,  by  the  railroad  companies,  in  which 
they  allege  numerous  reasons  for  reopening 
the  case  and  setting  aside  the  original  order. 
They  are  endeavoring  to  have  rescinded  an 
order  which  they  allege  inflicts  serious  and 
unnecessary  injury  to  them  and  their  proper- 
ties. Shall  their  rights  be  determined,  and 
their  hands  tied,  without  a  hearing,  or  an 
opportunity  to  be  heard?  We  are  clearly  of 
opinion  that  they  are  necessary  parties  to 
this  proceeding,  and  that  no  Important  step 
should  be  taken,  nor  any  injunction  granted, 
until  they  are  brought  before  the  court  It 
has  frequently  been  held  that  the  court  will 
not  proceed  against  a  mere  nominal  party 
until  the  real  parties,  and  those  who  will  be 
directly  affected  by  the  result  of  the  litiga- 
tion, are  given  an  opportunity  to  be  heard 
upon  the  question  at  issue.  State  ▼.  Ander- 
son, 5  Kan.  90;  Gllmore  v.  Fox,  10  Kan.  509; 
Hays  V.  Hill,  17  Kan.  360;  Voss  v.  School 
Dlst,  18  Kan.  4S7;  Carpenter  v.  Hindmau, 
32  Kan.  607,  6  Fac.  165;  Ralhroad  Co.  v.  Wil- 
helm,  33  Kan.  206,  6  Pac.  273;  Cassatt  v. 
Commissioners,  39  Kan.  506,  18  Pac.  517; 
McCarthy  v.  Marsh,  41  Kan.  17,  20  Pac.  479; 
Livingston  v.  McCarthy,  41  Kan.  20,  20  Pac. 
478.  Under  the  ruling  of  these  authorities, 
and  in  the  absence  of  the  Railroad  companies, 
the  plaintiff  was.  not  entitled  to  an  injunc- 
tion, and  therefore  no  error  was  comn^tted 
in  denying  the  application.  Judgment  affirm- 
ed. All  the  Justices  concurring/'^  _^_^__|_, 
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BOOKWAIjTBR  t.  CONRAD  et  aL 
(Sapreme  Court  of  Montana.    Jan.  22,  1894.) 

TiuiNBCKiPT  ON  Appeal — Supficienct. 
An  appeal  from  an  order  denying  a  mo- 
tion for  change  of  venue  may  be  brought  np 
without  a  statement  or  bill  of  exceptions,  it 
being  anfficient  that  the  transcript  contains  the 
paptjrs  on  which  the  motion  was  made,  certified 
to  by  the  clerk,  aa  provided  by  Code  Civil  Proc. 

5  438. 

Appeal  from  district  court,  Mlssoola  coun- 
ty; P.  H.  Woody,  Judge. 

Action  by  J.  Bookwalter  against  Cliarles 
B.  Conrad  and  others.  Defendants  moved 
for  a  change  of  venue,  and  from  an  order 
denying  their  motion  tbey  appeal.  Plaintiff 
moves  to  dismiss  tbe  appeal.    Denied. 

Sandford  &  Qmbb,  Blckford,  Stiff  &  Her- 
shey,  and  A.  J.  Shores,  for  appellants.    Toole 

6  Wallace,  for  respondent 

PBB  CURIAM.  Tbe  respondent  moves  to 
dismiss  the  appeal.  The  appeal  Is  from  an 
order  denying  defendants'  motion  for  a 
change  of  venue.  The  ground  of  the  motion 
to  dismiss  the  appeal  Is  that  it  docs  not  ap- 
pear that  any  bill  of  exceptions  or  statement 
was  ever  signed  by  the  Judge  to  authorize 
tbe  appeaL  But  this  Is  an  appeal  from  an 
order,  and  may  be  brought  up  without  a 
blU  of  exceptions  or  a  statement.  Section 
438,  Code  Civil  Proc.,  provides  that,  "on  ap- 
peal •  •  •  from  an  order,  the  appellant 
shall  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  nndertaklng  or  undertak- 
ings on  appeal,  tbe  Judgment  or  order  ap- 
pealed from,  and  a  copy  of  the  papers  used 
on  the  hearing  in  the  court  below,  such 
copies  to  be  certified  In  like  manner  to  be 
correct."  Tbe  motion  in  the  case  at  bar  was 
made  "on  the  demand  and  affidavit  of  merits, 
and  on  the  pleadings  and  papers  on  file  In 
said  action."  Therefore,  tf  the  papers  on 
which  the  motion  was  made  are  properly 
certified  to  us,  that  la  sufficient  Mining 
Co.  v.  Welnstein,  7  Mont  346,  17  Pac.  108; 
Barber  y.  Briscoe,  8  Mont  214,  10  Pac.  589; 
Arnold  v.  Sinclair,  12  Mont.  260,  29  Pac. 
1124.  The  clerk  certifies  that  the  transcript 
consisting  of,  (enumerating  all  the  papers.)  Is 
a  full,  true,  and  correct  copy  of  all  the  papers 
that  were  asked  for  In  the  praecipe  for  a 
transcript  The  clerk  does  not  say  In  his 
certificate  that  these  were  the  papers  nsed 
on  the  bearing  below,  bnt  he  certifies  that 
they  are  correct  copies  of  the  files  in  bis 
court,  and  that  they  were  ordered  put  into 
the  transcript  by  the  person  requesting  the 
record  for  the  appeal.  Arnold  v.  Sinclair,  12 
Mont  248,  29  Pac.  1124,  was  a  motion  for 
a  new  trial.  Some  of  the  grotmds  for  mo- 
tion were  upon  affidavits.  As  to  the  affi- 
davits portion  of  tbe  motion,  we  said: 
"There  might  In  some  cases  be  difficulty  in 
ascertaining  what  'papers  were  used  on.  the 
hearing  In  the  court  below,'  if  contention 
Bbould  arise  concerning  that  point,  but  that' 
matter  could  be  made  certain  by  a  certifi- 


cate of  the  Judge  who  heard  the  motion  and 
made  the  order,  setting  forth  the  papers  nsed, 
(Walsh  V.  Hutchlngs,  60  Cal.  228;)  but  no 
such  contention  is  Involved  here.  It  is  stated 
In  the  notice  of  Intention  to  move  for  a  new 
trial,  among  other  things,  that  said  motion 
wUl  be  made  on  a  statement  of  the  case  and 
affidavits  setting  forth  newly-discovered  evi- 
dence; and,  pursuant  to  that  notice,  two  dis- 
tinct classes  of  matter  were  presented  in  snp- 
IMrt  of  the  motion.  The  notice  of  intention 
accompanies  the  affidavit  and  statement  on 
motion  for  new  trial,  and  the  same  are  cer- 
tified to  be  correct  copies  of  the  "files  and 
proceedings  liad  and  done  in  the  cause  at,' 
etc.,  giving  tbe  title  of  the  action;  and,  stich 
notice  being  requisite  to  the  proceeding,  and 
among  the  files,  we  must  presume  that  the 
same  was  one  of  the  papKs  nsed  on  tbe  bear- 
ing In  the  court  below.  In  the  absence  of 
showing  to  the  contrary."  So,  In  the  case 
at  bar,  there  is  no  showing  or  claim  to  the 
contrary.  Indeed,  the  respondent  moving  to 
dismiss,  says,  in  bis  brief:  "We  do  not  wish 
to  be  understood  as  claiming  that  the  papers 
in  the  record  were  not  used  on  the  trial." 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied,  and  it  is  so  ordered. 


WALSH  et  al.  v.  MUIiLBR  et  al. 

(Supreme  Court  of  Montana.    Jan.  22,  1894.) 

Dismissal  or  Appeal— Whbn  Lieb — Hotioh  pob 
New  Trial— Statement. 

1.  An  appeal  will  not  be  dismissed  becanse 
the  time  for  serving  the  statement  on  motion 
for  new  trial  was  extended,  without  rnpond- 
ent's  consent,  beyond  the  statutory  period,  if 
responileut  not  only  made  no  objcctiona  to  such 
extension,  but  joined  in  the  settlement  with- 
out objection. 

2.  The  fajct  that  notice  of  motion  and  state- 
ment on  motion  for  new  trial  was  not  served 
on  all  the  attorneys  of  certain  of  the  respond- 
ents is  no  ground  for  dismissing  an  appetd  from 
the  order  denying  such  new  trial,  where  it  ap- 
pears that  attorneys  representing  all  the  r?- 
spondents  were  served  with  such  notice  and 
statement 

Appeal  from  district  court  Meagher  coun- 
ty; Frank  Henry,  Judge. 

Action  by  P.  T.  Walsh  and  others  ag^nst 
William  Muller  and  others.  There  was  Judg- 
ment for  defendants,  and  firom  an  order  de- 
nying a  motion  for  a  new  trial  plaintiffs  ap- 
peal. On  motion  to  dismiss  the  appeal.  De- 
nied. 

H.  O.  Mclntlre  and  McConneU,  Glayborg 
&  Gmm,  for  appellants.  To<rfe  &  Wallace, 
for  respondents. 

PER  CURIAM.  The  respondents  move  to 
dismiss  the  appeal  from  tbe  order  of  the  dis- 
trict court  denying  a  new  trial.  The  first 
ground  of  the  motion  is  that  the  statemoit 
on  motion  for  new  trial  was  not  served  with- 
in the  time  provided  by  statute,  <x-  within 
the  30  days  from  the  period  to  which  it  might 
be  extended.  Comp.  St  p.  201,  |  636.  We 
observe  by  the  record  that-4he  time  was  ex- 
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tended  very  mnch  more  than  80  daja,  and 
wlttiont  the  conaoit  of  the  opposite  partr; 
and,^  if  this  wwe  all  that  appeared,  the  atate- 
meut  on  motion  for  new  trial  could  not  be 
uoDsldered.  Doyle  r.  Gore,  (Mont)  84  Pac 
840.  But  It  appeared  by  the  Judge's  certlfl- 
cate.  In  settling  the  atatement,  that  not  only 
DO  objections  were  made  to  these  eztenstona 
and  the  lapse  of  time,  bnt  that  the  opposing 
party  came  in  with  amendments,  and  joined 
In  the  settlement  without  objections.  The 
lapse  of  time  wsis  therefore  waived.  Sweeney 
V.  RaUway  Ck).,  11  Mont  34,  27  Pac.  347; 
Arnold  t.  Sinclair,  12  Mont  261,  29  Pac.  1124. 
Other  grounds  for  dismissing  the  appeal  are 
urged,  in  that  the  notice  of  motion  and  state- 
ment on  motion  for  new  trial  were  not  served 
on  all  the  attorneys  for  certain  defendants. 
Messrs.  Waterman  &  Callaway  were  attor- 
neys for  certain  defendants.  Mr.  T.  C.  Bach 
was  attorney  for  cotaln  other  defendants. 
The  objection  is  made  of  want  of  service  up- 
on Messrs.  Waterman  &  Callaway  and  Mr. 
T.  C.  Bach;  bnt  the  papers  were  served  on 
Messrs.  Toole  &  Wallace,  who,  we  think.  It 
sufficiently  appears  from  the  records  and  ap- 
pearances, were  attorneys  for  all  the  defend- 
tmta.    The  lootlon  to  denied. 


NBLSON  V.  DONOVAN  et  aL 
(Snpreme  Conrt  of  Montana.    Jan.  22,  1894.) 
Appbal— Time  of  Takino  —  Appbalablb  OnnsH. 

1.  An  appeal  from  an  order  granting  a  nevr 
trial  mast  be  dismissed  if  not  taken  within  the 
time  prescribed  by  statute.  Code  Civil  Froc.  | 
421, 

2.  An  order  granting  a  motion  for  Judgment 
on  the  pleading  u  not  appealable. 

Appeal  from  district  court.  Cascade  county; 
G.  H.  Benton,  Judge. 

Action  by  N.  P.  Nelson  against  James  Don- 
ovan and  others.  There  was  Judgment  for 
defendants,  and  from  an  m^er  granting  a 
jiew  trial  defendants  appeal.  Plaintiff  moves 
to  dismiss  the  appeal     Motion  granted. 

Donovan  &  Lyter,  tox  ^qtellants.  Ed.  L. 
Bishop,  for  respondent 

FEB  CUBIAM.  The  respondent  moves  to 
dismiss  the  appeal  from  the  order  granting 
a  new  trial,  for  the  reason  that  the  appeal 
Tvas  not  taken  witbin  60  days  after  the  order 
was  filed  with  the  clerk  of  the  district  coiut 
It  appears  by  the  record  that  the  new  trial 
«was  granted  In  April,  1893,  and  that  the  ap- 
peal was  taken  August  12,  1893.  The  ap- 
peal must  be  taken  "within  sixty  days  after 
the  order  *  *  *  Is  made  and  entered  In 
the  minntes  of  the  court  or  filed  with  the 
clerk."  Code  Civil  Proc.  |  421.  The  appeal 
from  the  order  granting  a  new  trial  was  not 
taken  within  the  time  prescribed,  and  must 
be  dismissed,  and  it  Is  so  ordered.  After 
the  district  court  bad  granted  plaintiff  a 
new  trial,  it  granted  plaintiff's  motion  for 
Judgment  on  the  pleadings.    From  this  order 


defendants  also  sppeaL  Bcspondmt  »]■» 
moves  to  dismiss  the  iu>peal  trom  thto  order. 
This  motion  is  also  granted,  as  an  order 
granting  a  motion  for  Judgment  on  the  plead- 
ings is  not  appealable.  Bnt  the  Judgment 
itself  is  appealable,  and  the  notice  also  states 
that  defendants  appeal  from  the  Judgment 
The  case  is  therefore  left-  In  conrt  standing 
upon  the  appeal  from  the  Jodgment 


DALY  V.  MILBN  et  aL 
(Supreme  Court  of  Montana.  Jan.  IB,  1804.) 
JUDOMSNT — Vacation— Obounds. 
In  an  action  to  vacate  a  Judgment 
against  plaintiff,  in  defendant's  favor,  on  the 
groimd  of  an  alleged  settlement  pending  the 
snit,  and  agreement  by  defendant  to  dismiss,  the 
jury  found,  in  answer  to  intorogatories,  that  no 
Budi  settlement  or  agreement  had  ever  been 
made.  Held,  that  a  Judgment  for  plaintiff 
shonid  be  reversed. 

Appeal  from  district  court,  Ctister  county; 
6eorg:e  B.  Milburn,  Judge. 

Action  by  Charles  Daly  against  William 
Mllen  and  another  to  vacate  a  Judgment  in 
favor  of  defendants,  and  against  plaintiff, 
and  to  enjoin  its  enforcement  Fronl  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Be- 
versed. 

Middleton  &  Light,  for  appellants.  T.  H. 
Porter  and  O.  H.  Loud,  for  respondent 

PBMBEBTON,  a  J.  The  plaintiff  alleges 
In  his  complaint  that  on  the  20th  day  of  July, 
1888,  the  defendant  Mllen  began  a  suit  in  the 
district  court  of  Custer  coimty  against  him 
(plaintiff)  to  recover  judgment  on  a  promis- 
sory note,  given  by  plaintiff  to  said  defend- 
ant. In  the  som  of  $574,  with  Interest  at  12 
per  cent  from  October  30.  1887;  that  sum- 
mons was  issued  in  said  suit  and  served  on 
plaintiff;  that  on  the  21st  day  of  May,  1889, 
and  while  said  suit  was  still  pending  in  said 
court,  the  plaintiff  and  said  defoidant  had 
a  settlement  of  all  demands  and  accounts  ex- 
isting between  them,  including  the  amount 
and  the  note  on  which  this  said  suit  was 
brought;  that  th»eupon,  and  in  consideration 
of  said  settlement,  said  defendant  Mllen  and 
his  attorney  agreed  to  dismiss  said  suit  at 
the  costs  of  said  Mllen,  but  that,  instead  of 
dismissing  said  suit  said  defendant  Milen's 
attorney,  on  the  22d  day  of  May,  1889,  caused 
and  procured  Judgment  to  be  entered  In  said 
court  In  said  action  In  the  sum  of  $079,  with 
Interest  and  costs,  against  this  plaintifF,  in 
violation  of  his  rights,  and  of  the  terms  of 
said  settlement;  that  said  Judgment  was  en- 
tered of  record  in  said  court,  and  still  remains 
of  record  therein;  that  plaintiff  had  no  knowl- 
edge of  said  Judgment  having  been  obtained 
and  entered,  as  aforesaid,  until  execution  Is- 
sued thereon  was  levied  on  his  property  by 
the  sheriff;  that  defendant  £.  J.  Jones  to  the 
sheriff;  that  said  sheriff  has  levied  said  exe- 
cution upon  2,400  sheep  belonging  to  plain- 
tiff, and  has  taken  t^»^  into  his  possotfulon 
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tbereonder,  and  threateas  to  remoTe  them, 
etc.  Plaintiff  therefore  brings  this  suit,  and 
asks  Judgment  that  the  defendants  be  en- 
Joined  from  taking  and  selling  said  property 
under  said  execution;  that  said  execution  and 
Judgment  of  the  district  court  be  vacated, 
and  declared  null  and  void;  that  his  property 
be  restored;  and  for  costs,  etc.  All  the  ma- 
terial allegations  of  the  complaint  are  denied 
by  the  answer  of  the  defendants.  l%e  case 
was  tried  by  the  court  with  a  Jury.  A  num- 
ber of  special  findings  of  fact  were  submitted 
to  the  Jury.  These  special  findings  of  fact 
were  made  and  returned  Jn  favor  of  the  de- 
fendants. The  Jury  also  retm-ned  a  general 
verdict  in  favor  of  the  defendants.  The 
plaintitF  thereupon  filed  a  motion  to  set  aside 
the  special  findings  of  fact  and  the  gen- 
eral verdict  of  the  Jury  in  favor  of  de- 
fendants, and  for  Judgment  In  favor  of  the 
plaintiff.  On  the  hearing  of  this  motion 
the  court  set  aside  the  general  verdict  of 
the  Jury,  adopted  the  special  findings  of 
fact,  and  rendered  Judgment  in  favor  of  the 
plaintiff.  In  accordance  with  the  prayer  of 
fals  complaint.  From  this  Judgment,  defend- 
ants appeaL 

The  main  issue  In  the  trial  of  this  cause 
was  this:  Was  the  note  on  which  Judgment 
was  rendered  in  the  district  court  on  the  22d 
day  of  May,  1889,  In  favor  of  defendant 
Milen,  and  against  the  plaintiff  In  this  ac- 
tion. Included  In  and  settled  In  the  settlement 
bad  between  the  said  parties  on  the  21st  day 
af  May,  1889,  as  alleged  in  the  complaint,  and 
was  it  agreed,  at  the  time  of  said  settlement, 
that  said  suit  should  be  dismissed  by  said  de- 
fendant Mllen?  This  issue  was  submitted  to 
the  Jury  in  special  findings  Xos.  7  and  8. 
They  found  In  favor  of  the  defendants,  as 
will  be  seen  by  the  interrogatories  Nos.  7  and 
8,  and  the  answers  thereto,  which  are  as  fol- 
lows: "(7)  Was  there  ever  any  stipulation 
made  or  signed  by  the  parties  to  this  action, 
or  their  attorneys,  to  dismiss  the  action  which 
was  pending  in  this  district  court  on  the  21st 
day  of  May,  1889,  In  which  Mllen  was  plain- 
tiff, and  Daly  was  defendant?  Answer.  No. 
Jesse  Haston,  Foreman.  (8)  Was  there  any 
oral  agreement.  May  21,  1889,  to  dismiss  the 
case  In  the  district  court?  Answer.  No. 
Jesse  Haston,  Foreman."  The  court  ap- 
proved and  adopted  these  findings,  as  well 
as  others,  and  included  them  in  the  Judg- 
ment rendered  in  this  case.  To  authorize  the 
court  to  render  a  Judgment  vacating  and  re- 
straining the  enforcement  of  the  Judgment 
in  controversy  as  null  and  void,  it  was  nec- 
essary that  it  should  be  shown  and  found  as 
a  fact  that  the  note  on  which  said  Judgment 
was  rendered  bad  been  paid  and  settled  In 
the  settlement  of  May  21,  1889,  between  the 
parties  to  this  suit  But  the  finding  was  the 
other  way,  both  by  the  Jury  and  the  court. 
Before  the  court  could  hold  the  attacked  Judg- 
ment null  and  void,  order  it  vacated,  and  en- 
Join  Its  enforcement,  it  must  have  been 
Ataown,  as  a  sine  qua  non,  that  it  bad  been 


paid,  or  that  the  dalm  on  which  it  was  re- 
covered had  been  paid  before  its  rendition, 
as  Is  the  contention  in  this  caae.  The  re- 
spondent moves  this  court  to  strike  the  evi- 
dence which  accompanies  the  record  there- 
from, for  the  reason  that  It  was  not  properly 
made  a  part  of  the  record,— that  It  was  not 
made  a  part  of  the  record  within  the  time, 
or  In  the  manner,  provided  by  law.  This 
same  motion  was  made  in  the  lower  court, 
and  was  overruled  pro  forma.  This  motion 
was  not  propor  in  the  lower  court  If  the 
evidence  was  not  properly  made  a  part  of 
the  record  on  appeal  for  any  cause,  the  re- 
spondent had  the  right  to  have  the  record 
show  this,  with  his  objections,  and  the  low- 
er court  to  properly  certify  thereto.  Then, 
when  the  case  was  filed  in  this  court  his  mo- 
tion to  strike  would  have  been  proper,  for 
the  reasons  shown  in  the  record,  and  certi- 
fied to  by  the  trial  court  But  this  Is  an  ap- 
peal from  the  Judgment  It  is  only  neces- 
sary, for  the  determination  of  this  case,  to 
examine  the  Judgment  roll,  which  is  brought 
here  by  an  appeal  from  the  Judgment  The 
findings  of  fact  by  the  Jury  are  a  part  of  the 
Judgment  roll,  (section  306,  Code  Civil  Proc.;) 
and  the  court  adopts  these  findings,  and  in< 
corporates  them  into  Judgment  appealed 
from.  We  think  the  findings  of  fact  so  in- 
corporated in  the  Judgment  are  Inconsistent 
witii,  and  antagonistical  to,  the  Judgment  In 
truth,  the  findings  of  fact  do  not  authorize 
or  support  the  Judgment.  The  Judgment  Is 
therefore  reversed,  and  the  cause  remanded 
for  new  trial. 

HARWOOD  and  De  WITT,  JJ.,  concur. 


STATE  V.  NORTHRUP. 

(Supreme  Court  of  Montana.    Dec.  2S,  1893.) 

Criminal  Law— New  Trial  —  Appbai/— Intorma- 
tion— sufficibsot. 

1.  Crim.  Pr.  Act,  {  396,  anthorizing  an  ap- 
peal by  the  state  on  "a  question  of  law  re- 
Berved  by  the  state,"  does  not  authorize  an  ap- 
peal from  an  order  granting  defendant  a  new 
trial.    Harwood,  J.,  dissentins. 

2.  An  Information  charging  mnrder,  which 
describes  the  act  done,  and  the  killing,  and 
alleges  that  such  acts  were  done  felonionsly, 
unlawfully,  premeditatedly,  and  with  malice 
aforethonpht,  is  not  vitiated  because  the  con- 
clusion simply  states  that  defendant  committed 
murder,  and  did  not  state  the  acts  which  he 
did  or  that  he  committed  them  with  malice 
aforethought  since  Grim.  Pr.  Act,  i  171,  pro- 
vides that  no  indictment  shall  be  quashed  foi; 
any  surplusage  or  repugnant  allegation,  when 
there  is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged,  or  for  any  de- 
fect which  does  not  tend  to  prejudice  the  sub- 
stantial rights  of  defendant  on  the  merits. 
Territory  v.  Young,  5  Pac.  248,  6  Mont  244. 
followed. 

Appeal  from  district  coturt  Park  county; 
Frank  Henry,  Judge. 

Charles  Northrup  was  convicted  of  murder 
in  the  second  degree,  and  from  an  order 
granting  him  a  new  trial  the  state  appeals. 

Affirmed.  C^r^mnlo 
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Henri  3.  HaskeU,  Atty.  Gen.,  H.  J.  MUIer, 
and  Allen  R.  Joy,  for  the  State. 

The  state  may  appeal  from  an  order  grant- 
ing defendant  a  new  trial.  State  t.  West, 
(La.)  12  South.  7;  People  t.  Hawes,  (OaL) 
83  Pao.  791;  Johnson  t.  State,  (Ark.)  2S  & 
W.  7;  LoTett  T.  State,  (Fla.)  H  South.  550; 
Vaughn  v.  State,  (Ga.)  16  a  B.  64;  Byrd  ▼. 
Com.,  (Va.)  Id.  727;  WllUngham  v.  State, 
(Tex.  Cr.  App.)  22  S.  W.  925;  WllWna  v. 
State,  (Ala.)  13  South.  312;  State  t.  Thomp- 
son, (La.)  Id.  392;  Jackson  r.  State,  (Ga.) 
15  a  B.  677;  Norria  t.  State,  (Tex.  Or.  App.) 
22  a  W.  692;  Lewis  t.  State,  Id.  687;  Gibbs 
T.  State,  (Tex.  Cr.  App.)  20  8.  W.  919;  Ter- 
ritory ▼.  Johnson,  9  Mont  28,  22  Pac.  346; 
People  T.  Gonzales,  71  OaL  669,  12  Pac.  783; 
Springfield  t.  State,  (Ala.)  11  South.  260; 
Scales  V.  State,  Id.  121;  State  v.  Parker, 
(Mo.)  17  a  W.  180;  Pugh  v.  State,  2  Tex. 
App.  645;  Polk  r.  State,  (Tex.  App.)  18  a 
W.  466;  State  v.  Doyle,  (Mo.)  17  a  W.  751; 
State  ▼.  SnlUvan,  (Iowa,)  50  N.  W.  672;  DU- 
lard  T.  State,  (Tex.  App.)  19  a  W.  895;  Davis 
T.  State,  (Neb.)  47  N.  W.  861;  State  ▼. 
Shreves,  (Iowa,)  Id.  899;  State  v.  O'Brien,  81 
Iowa,  88,  46  N.  W.  752;  State  v.  Stockwell, 
(Mo.)  16  S.  W.  888;  State  v.  Morrison,  Id. 
492;  Maurer  v.  State,  (Ind.  Sup.)  29  N.  E. 
392;  People  v.  Bruggy,  93  CaL  476,  29  Pac. 
26;  State  ▼.  Elliot,  (Ohio,)  26  Wkly.  Law  Bui. 
116;  Johnston  t.  State,  (Fla.)  10  South.  686; 
State  T.  Jackson,  (La.)  Id.  600;  People  v. 
Dongull,  92  CaL  607,  28  Pac.  782;  Yoxmg  y. 
State,  (Ala.)  10  South.  913;  State  t.  Bhmt, 
(Mo.)  19  a  W.  660;  Crist  T.  State,  (Tex.  App.) 
17  a  W.  280;  Halbert  t.  State,  3  Tex.  App. 
660;  Stit  y.  State,  (Ala.)  8  South.  669;  Gibson 
y.  State,  Id.  98;  Brown  v.  State,  (Ala.)  3 
South.  857;  Territory  y.  McAndrews,  3  Mont 
16& 

Campbdl  &  Stark,  for  respondent 

The  defendant  and  respondent  in  the  court 
below  moved  the  «ourt  to  have  the  appeal 
dismissed.  Motion  was  overruled,  but  upon 
the  petition  of  the  defendant  and  resiwndent 
a  rehearing  was  ordered  upon  said  motion. 
The  third  subdivision  of  section  396  of  the 
third  diviaiou  of  the  Compiled  Statutes  of 
Montana,  which  relates  to  appeals  by  the  ter- 
ritory in  criminal  cases  upon  questions  of  law 
reserved  by  the  state,  is  in  contravention 
of  the  constitution  of  the  United  States  and 
of  the  state  of  Montana,  which  provides  that 
no  person  shall  be  twice  placed  In  Jeopardy 
for  the  same  ofTense.  Section  341,  which  car- 
ries into  effect  the  provisions  of  chapter  15, 
would  place  the  defendant  twice  in  Jeopardy, 
and  is  therefore  unconstitutional  and  void, 
and  it  mnat  all  fall  together.  State  v.  Van 
Horton,  26  Iowa,  402;  City  of  Olathe  v. 
Adams,  15  Kan.  891;  State  v.  Anderson,  3 
Smedes  &  M.  751;  State  v.  Hand,  6  Ark.  169; 
State  V.  Bnrris,  8  Tex.  118;  People  y.  Webb, 
38  CaL  467;  People  v.  Swift  59  Mich.  529, 
641,  28  N.  W.  694;  State  y.  Croeby,  17  Kan. 
896;  1  Bish.  Crim.  Law,  f  1026.    Tliere  being 


no  appeal  allowed  by  common  law,  the  statu- 
tory provisions  for  appeals  in  criminal  cases 
by  the  territory  should  be  strictly  construed, 
and  no  appeal  should  be  allowed  to  the  state 
unless  the  same  Is  expressly  allowed  by  stat- 
ute. U.  S.  y.  Sanges,  144  U.  S.  310,  12  Supi 
Ct  609.  There  can  be  no  appeal  by  the  ter- 
ritory until  there  is  a  Judgment  Crim.  Pr. 
Act,  §  395.  In  the  case  of  Territory  v.  Laun, 
8  Mont  322,  20  Pac.  652,  the  learned  Judge 
says  that  no  appeal  can  be  liad  until  there  is 
a  Judgment  of  aoquittaL  This  may  be  dic- 
tum, but  it  seems  to  ns  it  la  the  only  con- 
stmctlon  which  can  be  placed  upon  it,  as 
section  395  does  not  provide  for  appeals  from 
anything  but  Judgments,  and,  no  appeal  be- 
ing allowed  by  common  law,  no  appeal  can 
be  Iiad.  In  New  York,  under  the  Laws  of 
1852,  providing  that  writs  of  error  should  be 
granted  to  review  any  Judgment  rendered  in 
favor  of  any  defendant  upon  any  indictment 
for  any  criminal  ofCense,  except  where  sucli 
defendant  had  been  acquitted  by  a  Jury,  it 
was  held  that  the  conrt  of  appeals  had  not 
the  power  to  review,  by  writ  of  error,  an  or- 
der of  the  supreme  court  granting  the  de- 
fendant a  new  trial,  before  any  Judgmrat 
had  been  entwed.  People  v.  Nestle,  19  N. 
Y.  683.  The  supreme  court  of  Indiana  have 
passed  ui>on  a  section  similar  to  ours,  and 
from  which  we  believe  ours  to  have  been 
taken,  holding  that  there  can  be  no  appeal 
until  a  final  Judgment  is  entered  in  favor  of 
the  defendant  State  v.  Hamilton,  62  IncL 
409;  State  v.  Spencer,  82  Ind.  116;  Wingo  v. 
State,  99  Ind.  843;  State  y.  Byansville,  etc., 
R.  Co.,  107  Ind.  581,  683,  8  N.  £.  619;  El- 
liott App.  Proc.  {  272.  The  supreme  court  of 
this  state,  in  the  cases  of  U.  S.  v.  Smith,  2 
Mont  487,  and  Territory  v.  Rehberg,  6  Mont 
467,  13  Pac.  132,  have  decided  that  the  dc^ 
fendant  cannot  appeal  until  final  Judgment 
has  been  entered;  and  the  same  constructloa 
must  certainly  apply  to  the  state.  Cwtced- 
ing,  for  the  purpose  of  this  argument,  that 
an  appeal  may  be  taken  by  the  territ<H7  be- 
fore final  Judgment  it  can  only  be  taken  up- 
on questions  o>f  law  reserved  by  the  state, 
not  a  matter  of  discretion.  If  it  is  a  matter 
of  discretion,  no  bill  of  exceptions  can  be 
taken  under  section  340,  Crim.  Pr.  Act;  and, 
if  no  exception  can  be  taken,  no  appeal  can 
be  had  therefrom.  The  granting  of  the  new 
trial  by  the  court  was  a  matter  of  discretion, 
and  not  a  matter  of  law.  The  only  true  way 
to  determine  whether  the  mling  of  the  court 
is  a  matter  of  dl8creti<»i  or  a  matter  of  lair 
is  to  see  what  objections  were  made  by  de- 
fendant's bill  of  exceptions,  and,  if  they 
raise  questions  of  fact,  they  then  become 
mixed  questions  of  law  and  fact,  and  not 
questions  of  law.  In  this  case  nearly  the 
entire  38  specifications  of  error  raise  qoes- 
tions  of  fact,  and  the  thlrty-tUrd  specifica- 
tion of  error,  upon  which  the  court  granted 
the  motion  for  new  trIaL  raised  a  question  of 
fact  1^  alleging  that  the  evidence  waa  in- 
sufficient to  warrant  the  glv 
.gitizcdby' 
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Btruction.  This  Is  a  mixed  question  of  law 
and  fact,  to  which  no  exception  can  be  taken. 
Kinna  ▼.  Horn,  1  Mont  597;  Fotn&roj'B  Les- 
see V.  Bank,  1  WalL  597;  Territory  v.  Laun, 
supra.  A  question  of  fact  being  raised  by  the 
tblrty-third  specification  of  error,  if  the  court 
held  that  the  instruction  was  improperly 
given,  the  reason  wfaldi  he  gave  for  so  hold- 
ing is  Immaterial,  and  no  part  of  the  ded- 
Bion,  and  should  not  be  reviewed  by  this 
court  Com.  v.  Church,  1  Pa.  St  106;  Mc- 
Mullen  V.  Armstrong,  1  Mont  486.  Courts 
frequently  sustain  the  holdings  of  the  lower 
court,  but  upon  entirely  di£Fer«it  reasoas 
than  those  given  by  the  trial  court  Pen- 
noyer  v.  Neff,  85  U.  S.  719;  Black  v.  Mining 
Co.,  3  G.  C.  A.  812,  52  Fed.  859.  As  we  un- 
derstand the  case,  should  this  court  conclude 
that  the  information  is  sufficient,  and  instruc- 
tion No.  10  not  error,  it  can  only  order  the 
case  remanded,  instructing  the  district  court, 
on  the  retrial  of  the  case, — which  has  already 
been  granted,— to  hold  the  information  suffi- 
cient, and  to  give  Instruction  No.  10  upon  the 
retrial,  simply  for  the  purpose  of  determin- 
ing the  law  for  future  guidance.  There  can 
be  no  reversal  of  the  judgment  State  v. 
Barttett,  9  Ind.  569;  State  v.  Kinney,  44 
Iowa,  444;  Elliott's  App.  Proc.  f  298;  State  ▼. 
Granvme,  45  Ohio  St  264, 12  N.  B.  803.  The 
statute  does  not  confer  upon  the  state  &  gen- 
eral right  to  appeal;  on  the  contrary,  the 
right  is  limited  to  the  classes  of  cases  speci- 
fied. H«ice,  it  is  held  that  it  is  only  the 
specific  questions  properly  made  and  saved 
that  can  be  considered  on  appeal.  Elliott's 
App.  Proc.  I  278;  State  v.  Lusk,  68  Ind.  264. 

John  T.  Smith  and  B.  0.  Day,  for  re- 
spondent 

The  state  has  no  right  to  an  appeal  from, 
or  writ  of  error  to  review,  a  decision  in 
favor  of  the  accused,  except  when  clearly 
and  expressly  authorized  by  statute,  whether 
that  decision  is  upon  a  verdict  of  acquittal 
or  question  of  law;  and  the  right  exists 
only  when  conferred  by  statute,  "expressed 
in  the  most  plain  and  unequivocal  terms, 
such  as  cannot  be  turned  by  construction  to 
any  other  meaning."  State  v.  Jones,  7  Ga. 
422;  People  v.  Coming,  2  N.  X.  9;  Com.  ▼. 
Cummlngs,  8  Cush.  212;  State  t.  Reynolds, 
4  Hayw.  (Tenn.)  110;  Com.  ▼.  Harrison,  2 
Va.  Cas.  202;  State  v.  Kemp,  17  Wis.  600; 
State  V.  Bums,  18  Fla.  185;  State  v.  Cope- 
land,  66  Mo.  497;  C.  S.  v.  Sanges,  144  V.  S. 
810,  12  Sup.  Ct  609;  State  v.  Simmons, 
(Ohio,)  81  N.  B.  34;  People  v.  Raymond, 
(Colo.)  32  Pac.  429;  State  v.  Oroteau,  23  Vt. 
14.  The  right  did  not  exist  at  common  law, 
and  statutes  conferring  it  must  be  strictly 
construed.  There  can  be  no  appeal  by  the 
state  or  the  defendant  imtil  final  Judgment, 
unless  the  statute  expressly  provides  for 
sncb  an  appeaL  People  v.  Bork,  78  N.  Y. 
846;  State  t.  BvansviUe,  etc.,  R.  Co.,  107 
Ind.  SSL,  8  N.  B.  619.  The  Montana  statute 
eontemplates  a,  flaal  judgment  before  the 


I  appeal  is  taken,  except  where  the  appeal  Is 
from  the  order  arresting  judgment  Section 
385,  Crim.  Pr.  Act,  provides  that  "an  appeal 
from  a  judgment*  •  •  •  may  be  taken," 
etc  Section  397:  "The  appeal  must  be 
taken  within  six  months  after  the  Judgment 
is  rendered."  By  section  388,  notice  must 
be  served  upon  the  clerk  of  the  court  "where 
the  judgment  was  entered,  stating  that  the 
appellant  appeals  from  the  judgment"  By 
section  401,  in  cases  of  appeals  by  the  state 
on  reversed  questions,  the  record  need  con- 
tain only  "the  bill  of  exceptions  and  the 
judgment  of  acquittaL"  This  question  was 
directly  decided  In  favor  of  the  contention 
here  urged  by  Mr.  Justice  LlddelL  Terri- 
tory V.  Laun,  8  Mont  322,  20  Faa  65Z  In 
New  York,  under  the  Laws  of  1852,  provid- 
ing that  writs  of  error  should  be  granted 
to  review  any  Judg:ment  rendered  in  favor 
of  any  defendant  upon  any  indictment  fw 
any  criminal  oSense,  except  where  such  de- 
fendant had  been  acquitted  by  a  jury,  it  was 
held  that  the  court  of  appeals  had  not  the 
power  to  review,  by  writ  of  error,  an  order 
of  the  supreme  court  granting  the  defendant 
a  new  trial,  before  any  judgment  bad  been 
entered.  People  v.  NesUe.  18  N.  Y.  5Sa 
The  only  state  in  which  an  appeal  lies  from 
an  order  granting  a  new  trial  in  criminal 
cases  is  California,  and  there  by  express 
statutory  provision.  Pen.  Code  CaL  {{  1235, 
1238.  The  state  can  only  reserve  such  ques- 
tions for  appeal  as  she  may  except  to.  Ter- 
ritory V.  Laun,  supra.  These  are  pointed  out 
In  section  340  of  the  criminal  practice  act 
Under  that  section,  the  giving  or  refusing 
instructions  to  the  jury  can  only  be  excepted 
to  "when  the  case  is  finally  submitted  to 
them."  The  court  has  not  yet  refused  to 
give  instruction  No.  11.  When  he  does,  the 
state  can  then  except,  and  reserve  its  ex- 
ception. The  exceptions  permitted  by  that 
section  are  clearly  limited  to  rulings  by  the 
court  at  the  trial,  and  not  to  matters  oe- 
curing  after  the  trial.  The  state  cannot  re-, 
serve  the  court's  rulings  on  the  Information, 
for  the  reason  that  the  court  has  not  yet 
held  It  insufficient.  If  the  judge's  opinion  is 
in  this  court  for  any  purpose,  it  shows  con- 
clusively that  the  motion  for  a  new  trial  was 
not  granted  for  defects  in  the  information. 
He  simply  expressed  his  doubts  as  to  its 
sufficiency.    . 

The  ruling  of  the  court  excepted  to  by 
the  state  is  the  order  sustaining  the  motion 
for  new  trial.  The  state  can  have  no  excep- 
tion to  the  opinion  of  the  court  State  v. 
Bartlett,  8  Ind.  569.  The  court's  mling  upon 
the  motion  tor  a  new  trial  is  a  mixed  one 
of  law  and  fact,  and  involved  matters  rest- 
ing entirely  within  the  discretion  of  the 
court  The  granting  of  a  motion  for  new 
trial  is  largely  in  the  discretion  of  the  court, 
and  that  discretion  will  not  be  controlled  by 
the  supreme  court  except  where  it  lias  been 
abused.  Kinna  v.  Horn,  1  Mont  687.  The 
<»l7  case  similar  to  the  oii»«t  ba^  that  oar 
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research  bu  been  able  to  diacloae,  1b  that 
of  SUte  T.  Ense^,  42  Ind.  480,  where  the 
court  declined  to  decide  whether  an  excep- 
tion to  a  rollng  on  motion  for  new  trial  is 
such  an  exception  "aa  .conBtitutes  a  reserva- 
tion of  a  point  of  law."  But  the  reas(Hiing 
is  against  the  position.  The  state  has  no 
general  right  of  appeal.  Only  the  specific 
questions  reserved  can  be  ccmsidered  on  the 
appeal.  Only  so  much  of  the  case  most  be 
brought  into  the  record  as  will  enable  the 
appelate  court  to  understand  and  decide  the 
particular  question  reserved.  Elliott's  App. 
Proc.  S  278  et  seq.;  State  v.  Lnslc,  68  Ind. 
264.  The  object  of  this  appeal  is  to  pro- 
cure a  reverb  of  the  order  granting  a  new 
triaL  The  motion  for  a  new  trial  was  based 
upon  numerous  specifications,  any  one  of 
wliich,  so  far  as  this  court  can  now  say, 
might  have  been  sufficient  to  sustain  the 
ruling.  But,  if  this  appeal  only  brings  up 
the  reversed  questions,  this  court  is  not  in  a 
position  to  decide  whether  the  lower  court 
erred  or  not.  It  is  powerless  to  render  a  de- 
cision, because  it  has  not  the  case  before  it 
Surely,  it  was  never  contemplated  that  an 
appeal  could  be  had  in  a  case  where  the 
court  could  not  render  a  Judgment  determin- 
ing the  cause.  If  chapter  15  of  the  criminal 
practice  act  be  held  to  give  the  state  the 
right  to  appeal  in  any  case,  it  is  unconstitu- 
tional, for  the  reason  that  the  appellate  Ju- 
risdiction of  this  court  does  not  extend  to 
criminal  cases.  The  Jurisdiction  of  the  su- 
preme court  is  defined  and  limited  by  the 
cMistltution,  and  the  legislature  can  neither 
diminish  nor  increase  such  Jurisdiction.  Ex 
parte  Attorney  General,  1  Cal.  88;  Beilly 
V.  Rellly.  60  CaL  625;  Haynes,  New  Trials 
&  Appl  S  170.  "The  appellate  Jurisdiction  of 
the  supreme  court  shall  extend  to  all  cases 
at  law  and  in  equity,  subject,  however,  to 
such  llmitatlonB  and  regulations  as  may  be 
prescribed  by  law."  Const  Mont  art  8,  I  3. 
"Cases  at  law"  do  not  include  criminal  cases. 
People  V.  Johnson,  30  CaL  89, 105;  3  Amer.  & 
Eng.  Enc.  Law,  p.  25.  This  court,  in  the 
case  of  Lloyd  v.  Sullivan,  24  Pac.  218,  con- 
strued tills  phrase  "cases  at  law"  to  include 
special  proceedings,  referring  to  article  8, 
i  11,  defining  the  Jurisdiction  of  district 
courts,  for  the  constitutional  construction  of 
the  phrase.  That  section  negatives  the  idea 
that  "cases  at  law"  include  criminal  pro- 
ceedings, tor  it  expressly  provides  tliat  "the 
district  court  sliall  have  original  Jurisdiction 
in  all  cases  at  law  and  in  equity,  •  *  • 
and  In  all  criminal  cases  amoimtlng  to  fel- 
ony." The  only  authority  tliat  this  court 
has  to  review  the  iHrdas  of  the  district  court 
in  criminal  cases  is  coateneCL  by  section  2, 
art  8|  which  provides  that  the  supreme  court 
sball  have  a  general  supervisory  control 
orer  all  inferior  courts.  But  this  "super- 
visory ccmtrol"  is  distinct  from  its  "appellate 
jurisdiction,"  and  cannot  add  to  or  take 
away  from  the  latter.  In  view,  then,  of  the 
j^Qwrent  want  oC  Jurisdiction  in  this  court 


to  entertain  this  appeal,  and  of  the  absence 
of  any  express  statute  conferring  the  rlsrht, 
and  also  in  view  of  the  manifest  incon- 
venience and  injustice  that  would  result 
from  allowing  the  state  an  appeal  at  any 
stage  of  the  proceedings,  where  a  ruling  is 
made  to  which  the  county  attorney  sees  fit 
to  except,  we  think  the  motion  to  dismiss 
should  be  granted. 

DE  WITT,  X  The  defendant  was  con- 
victed in  the  district  court  of  murder  in  the 
second  degree.  He  moved  for  a  new  trial, 
wliicfa  motion  was  by  the  court  granted. 
From  the  order  granting  defendant's  m»- 
ti<Hi  for  a  new  trial,  the  state  has  appealed 
to  this  court  The  rrapondent  moves  to  dis- 
miss the  appeal  on  the  ground  that  the  law 
does  not  permit  the  state  to  appeal  from  that 
order  granting  defendant  a  new  trial. 

The  state  took  a  bill  of  exceptions  to  the 
order  of  the  district  court  granting  the  mo- 
tion for  a  new  trial,  and  reserved  what  it 
oontmds  is  a  question  of  law  decided  (and 
erroneously  decided)  by  the  district  court 
in  granting  the  motion.  Respondent  says 
that  the  question  so  decided  by  the  district 
court  was  not  one  purely  of  law,  but  one 
of  discretion.  Section  340,  Crim.  Pr.  Act 
But  this  contention  of  counsel  will  be  passed. 
In  the  vietf  that  I  take  of  tliis  appeal,  I  may 
assume  that  the  question  decided  by  the 
district  court  and  reserved  by  the  state, 
was  one  of  law  purely.  The  state  bases 
its  claim  to  the  right  of  appeal  upon  section 
386,  Crim.  Pr.  Act  which  section  is  con- 
tained in  chapter  15  of  that  act,  and  which 
cliapter  is  devoted  to  the  subject  of  appeals 
in  criminal  cases.  That  section  is  as  fol- 
lows: "Sec.  396.  Appeal  to  the  supreme 
court  may  be  taken  by  the  state  in  the  fol- 
lowing cases,  and  no  other:  First  Upon 
a  Judgment  for  the  defendant  in  quashinjt 
or  setting  aside  an  indictment  Second. 
Upon  an  order  of  the  court  arresting  the 
judgment.  Third.  Upon  a  question  of  law 
reserved  by  the  state."  The  state  takes  its 
appeal  under  what  it  elaims  is  the  authoritT' 
granted  by  the  third  subdivision  of  the  sec- 
tion Just  quoted. 

We  may  start  with  the  settled  proposition 
of  law  tliat  the  state  has  no  appeal  in  crim- 
inal cases  unless  the  same  is  expressly  grant- 
ed by  law.  This  is  the  law  of  almost  all 
the  courts  of  this  country.  See  cases  cited 
by  counsel  on  this  argument  Mr.  Justice 
Oray,  of  the  United  States  supreme  court 
says,  after  reviewing  the  English  decisions; 
"But  whatever  may  have  been,  or  may  be, 
the  law  of  England  upon  that  question.  It 
is  settled  by  an  overwhelming  weight  of 
American  authority  that  the  state  has  no 
right  to  sue  out  a  writ  of  error  upon  a  Judg- 
ment in  favor  of  the  defendant  in  a  criminal 
case,  except  under  and  in  accordance  with 
express  statutes,  whether  that  Judgment  was 
rendered  upon  a  verdict  of  acquittal,  or  up- 
on the  determination  by  the  oviat  of  a 
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tlon  of  law."  n.  S.  ▼.  Sanges,  144  U.  S. 
312,  12  Snp.  Ct  009.  The  learned  Justice 
then  reviews  the  American  authorities  upon 
the  subject.  I  am  satisfied  with  the  rea- 
8<»tinK  uad  authority  of  the  eminent  tribunal 
rendering  that  decision,  and  of  the  distin- 
guished cotu-ts  cited  by  Mr.  Justice  Oray. 
In  the  same  line  of  thought  Is  the  following 
language  of  this  court  In  Territory  v.  Laun, 
8  Mont.  325,  20  Pac.  C52:  "The  right  ot 
appeal  by  the  state  should  be  strictly  con- 
strued and  limited  to  those  instances  men- 
tioned; and  that  sacb  was  the  intention  of 
the  legislature  ia  most  erident,  or  it  would 
never  have  used  the  emphatic  language 
found  in  section  306  of  the  act  referred  to, 
where  It  says:  'Apptol  to  the  supreme  court 
may  be  taken  by  the  state  in  the  following 
cases,  and  no  other.'  " 

I  will  therefore  direct  my  inquiry  to  a 
determination  of  whether  section  396,  subd. 
3,  (in  connection  with  the  whole  of  chapter 
15  of  our  criminal  practice  act,)  gives  the 
state  the  right  of  appeal  from  an  order  of 
the  district  court  granting  defendant's  mo- 
tion for  a  new  trial  That  section,  and  sub- 
division 3,  give  an  appeal  "upon  a  question 
of  law  reserved  by  the  state."  That  section 
does  not  itself  provide  how  the  question  of 
law  is  to  be  reserved,  but  I  think  that  this 
is  made  clear  by  sections  401,  340,  Crim. 
Pr.  Act.  Section  401,  found  in  chapter  16, 
above  noted,  provides  as  follows:  "Sec.  401. 
In  case  of  an  appeal  from  a  question  re- 
served, on  the  part  of  the  state,  it  Is  not  nec- 
essary for  the  clerk  of  the  court  below  to 
certl^,  in  the  transcript,  any  part  of  the 
proceeding  and  records,  except  the  bill  of  ex- 
ceptions and  the  judgment  of  acquittal. 
When  the  question  reserved  is  defectively 
stated,  the  supreme  court  may  direct  any 
other  part  of  the  proceedings  and  record  to 
be  certified  to  them."  This  section  thus  has 
In  view  an  appeal  under  the  provisions  of  the 
third  subdivision  of  section  396,— that  is  to 
say,  upon  the  question  of  law  reserved;  and 
it  provides  for  bringing  the  bill  of  excep- 
tions to  the  supreme  court,  and,  If  the  bill 
of  exceptions  defectively  states  the  question 
of  law  reserved,  the  court  may  direct  other 
portions  of  the  record  to  be  certified  up. 
This  seems  to  contemplate  the  reserving  of 
the  question  of  law  by  a  bill  of  exceptions. 
Turning  to  section  340,  Crim.  Pr.  Act,  we 
find  it  provides  that  "the  district  attorney, 
or  any  counsel  for  the  state,  may  except  to 
any  decision  of  the  court  upon  a  question  of 
law,  in  admitting  or  rejecting  witnesses,  or 
testimony,  or  In  deciding  any  question  of  law, 
not  a  matter  of  discretion,  or  in  giving  or 
refusing  any  instructions  to  the  jury,  when 
the  case  Is  finally  submitted  to  them."  Thus, 
we  here  find  matters  to  which  the  state  may 
except  They  are  defined  specifically,  and 
are  not  as  extensive  as  the  rights  of  excep- 
tion given  to  a  defendant,  for  "exceptions 
may  be  taken  by  the  defendant  to  any  de- 
Asion  cf  the  court  upon  matters  of  law  af- 


fecting his  substantial  rights.**  Among  the 
exceptions  given  to  the  state  (section  340) 
Is  not  one  given  in  terms  to  an  order  grant- 
ing a  new  trial  to  defendant.  Of  course,  I 
understand  that  the  language  of  section  340. 
"In  deciding  any  question  of  law,  not  a  mat- 
ter of  discretion,"  is  broad  enough  to  include 
an  exception  to  an  order  granting  defend.int 
a  new  trial.  If  such  an  order  decides  a  pure 
question  of  law,  not  of  discretion.  But  I 
suggest  these  views  of  section  340  simply  as 
a  tendency  of  the  intent  at  the  criminal 
practice  act  (taken  in  connection  with  the 
more  pointed  expressions  of  the  Intent,  which 
I  will  review  below)  to  exclude  the  appeal 
by  the  state  from  an  order  granting  a  new 
trial  to  a  defendant,  for  it  is  observed  that 
section  340  descends  into  details  in  some 
matters;  for  example,  it  mentions  a  decision 
In  admitting  or  rejecting  witnesses  or  testi- 
mony, and  in  giving  or  refusing  Instructions. 
The  granting  of  a  new  trial  Is  a  decision  as 
important  and  vital  as  are  those  speclficallr 
mentioned  In  section  340.  Indeed,  it  is  a 
decision  of  such  prominence  in  the  case  that 
I  have  found  no  court  ever  holding  that  an 
appeal  could  be  taken  from  It,  unless  spe- 
cially authorized  by  statute.  California  is 
the  only  state  In  which  I  find  that  the  stat- 
ute provides  for  such  an  appeal,  and  that 
state  seems  to  have  had  such  statute  since 
Its  organization.  Therefore,  if  our  legisla- 
ture had  intended  that  an  exception  could 
be  taken  to  such  an  order,  as  laying  a  foun- 
dation for  appeal  on  a  question  of  law  re- 
served, it  would  seem,  in  view  of  the  historv 
of  jurisprudence  on  this  subject,  that  it 
would  have  been  natural  that  such  order  be 
mentioned  specifically  In  section  840.  As 
above  noted,  these  considerations  do  not  at 
all  conclude  my  views  as  to  the  appealability 
of  the  order;  but  they  do  indicate  a  tendency 
of  expressed  intent,  not  out  of  line  with  the 
direct  expressions  of  the  legislature,  which  I 
shall  examine  later  In  this  opinlim.  I  am  of 
the  opinion  that  if  the  state  wishes  to  have 
reviewed  a  question  of  law  reserved  nnder 
the  provisions  of  section  396,  subd.  3,  it  must 
be  done  upon  an  appeal  from  the  judgment. 
Such  Is  indicated  to  have  been  the  opinion 
of  this  court  in  Territory  v.  Laun,  8  Mont. 
324,  20  Paa  652,  in  which  Mr.  Justice  Lid- 
dell,  for  the  court,  says:  "This  last  ground 
[that  Is  to  say,  upon  a  question  of  law  re- 
served by  the  state]  is  evidently  the  law  un- 
der which  the  present  appeal  is  prosecuted; 
and,  in  order  that  the  territory  can  have 
this  appeal  considered,  it  must  show  by  the 
record  that  there  is  a  question  of  law  to  be 
decided,  not  within  the  discretion  of  the  trial 
judge,  and  that  the  appeal  is  prosecuted  from 
a  judgment."  The  view  is  thus  expressed 
that  a  question  of  law  reserved  is  to  be  con- 
sidered by  this  court  only  upon  an  appeal 
from  a  Judgment.  An  order  granting  a  new 
trial  is  not  a  judgment  I  do  not  consider 
that  those  remarlu  In  Territory  ▼.  Laun  were 
necessary  to  the  decision  of,  that  case,  and 
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are  therefore  not  now  controlling;  bat,  as  iai 
as  dictum  may.  angsest  what  may  be  the 
opinion  of  the  court,  the  lang:nage  In  that 
case  ahowa  the  tendency  of  the  view  of  this 
court  at  that  time,  (1889.)  As  noted  above, 
the  right  of  appeal  by  the  state  must  be 
strictly  construed,  (Territory  t.  Laun,)  and 
must  be  granted  by  express  statute,  (U.  S. 
r.  Sanges,  supra.)  If  the  right  is  given  at 
all  by  statute.  It  Is  granted  by  section  396, 
■nbd.  3.  Territory  v.  Laun.  That  section 
and  aubdlvlBlon  provide  that  the  appeal  may 
be  taken  by  the  state  "upon  a  question  of 
law  reserved."  I  think  that  they  refer  to 
the  subject-matter  to  be  reviewed  on  the 
appeal,  to  wit,  a  question  of  law  reserved 
by  a  bill  of  exceptions  and  do  not  puritort 
to  describe  from  what  the  appeal  is  to  be 
taken,— whether  from  an  order  or  the  Judg- 
ment The  appeal  Is  upon  a  bill'  of  excep- 
tions carrying  up  the  question  of  law.  The 
bill  of  exceptions  is  a  vehicle  by  which  the 
alleged  error  Is  conveyed  to  the  appellate 
conrt  for  consideration.  I  am  therefore  of 
opinion  that  the  section  and  subdivision  de- 
scribe the  subject  to  be  reviewed,  !Uid  the 
method  of  preserving  It  for  review,  and  do 
not  provide  whether  the  subject  so  preserved 
for  review  shall  be  considered  by  the  appel- 
late court  by  an  appeal  from  the  order  of 
the  district  conrt,  which  erroneously  decided 
the  question  of  law,  or  whether  by  an  appeal 
from  the  judgment  in  the  case. 

Bat,  examining  the  whole  of  chapter  15, 
In  which  is  found  section  396,  we  find  much 
light  as  to  the  practice  laid  down  for  bring- 
ing np  for  review  the  question  of  law  re- 
served. This  Chapter  15  is  upon  the  subject 
of  appeals  in  criminal  cases  generally,  and 
Is  composed  of  sections  394-109,  Crim.  Pr. 
Act.  Everything  that  is  said  in  the  chapter 
is  as  to  appeals  from  a  judgment  There  is 
nothing  as  to  an  appeal  from  an  order  grant- 
ing a  new  triaL  Section  385  is.  In  orderly 
consideration,  the  Introductory  section  of  the 
chapter,  aithoogh  it  appears  as  the  second 
section.  It  reads  as  follows:  "Sec.  395.  An 
appeal  from  a  Judgment  in  a  criminal  action 
may  be  taken  in  the  manner  and  in  the  cases 
prescribed  in  this  chapter."  Etere  we  find 
an  appeal  from  the  Judgment  Is  provided 
for,  and  it  Is  'in  a  criminal  action,"  Includ- 
ing, apparently,  appeals  by  both  the  state 
and  defendant  Next  In  proper  order  should 
be  read  section  394,  as  to  appeals  by  defend- 
ant That  is  as  follows:  "See.  384.  An  ap- 
peal to  the  supreme  court  may  be  taken  by 
the  defendant,  as  a  matter  of  right,  from 
any  Jndfnnent  against  him,  and,  upon  appeal, 
any  decision  of  the  conrt  or  Intermediate  or- 
der, made  In  the  itrogreas  of  the  case  may 
be  reviewed."  So,  it  appears  that  the  de- 
fendant must  appeal  from  the  judgment,  and 
thereupon  Intermediate  orders  may  be  re- 
viewed. Then  comes  section  396,  which  is 
cited  above  in  fall,  as  to  appeals  by  the 
«tate.  Then  we  may  consider  section  887: 
807.  The  appeal  most  be  taken  within 


six  months  after  the  Judgment  Is  rendiTed. 
and  the  transcript  must  be  filed  within  thirty 
days  after  the  appeal  is  taken."  Here  the 
time  within  which  the  appeal  may  be  takt>n 
Is  fixed.  It  Is  within  six  months  after  tlie 
judgment.  If  an  appeal  may  be  taken  from 
an  order  granting  a  new  trial,  when  Is  it  to 
be  taken?  The  statute  is  silent,  and  it  Is 
silent,  in  my  opinion,  because  it  did  not  con- 
template such  an  appeal.  "Appeals  are  mat- 
ters of  statutory  regulation.  There  must  be 
a  substantial  compliance  with  the  statute  in 
order  to  confer  Jurisdiction  upon  the  appel- 
late court  The  appellant  is  charged  with 
the  duty  of  perfecting  his  appeal  In  the  man- 
ner provided  by  law,  and  error  In  this  regrard 
afCects  the  jurisdiction  of  the  appellate  court 
Oourtright  V.  Berkins,  2  Mont  404."  Terri- 
tory V.  Hanna,  5  Mont.  247,  5  Pac.  260,  cited 
in  State  v.  Glbbs,  10  Mont  210,  25  Pac.  288. 
But  we  find  no  statutory  regulation  for  tak- 
ing an  appeal  from  an  order  granting  a  new 
trial  in  a  criminal  case.  If  chapter  15  had 
intended  to  allow  an  appeal  from  such  an 
order,  it  seems  that  It  wotild  not  have  been 
wholly  silent  as  to  the  time  in  which  It  might 
be  taken.  What  practice  is  the  state  to  fol- 
low? When  shall  it  take  its  appeal?  How 
is  this  court  to  determine  whether  it  is  taken 
in  time?  The  legislature  surdy  did  not  In- 
tend to  leave  all  these  questions  open.  I  do 
not  think  of  any  other  instance  where  the 
statute  has  given  an  appeal,  and  omitted  to 
provide  a  time  In  which  It  Is  to  be  taken. 

We  also  next  observe  that  there  is  no 
method  laid  down  for  taking  such  an  ap- 
peal. Section  398  provides  as  follows: 
"Sec.  398.  An  appeal  is  taken  by  the  ser- 
vice of  a  notice  upon  the  clerk  of  the  court 
where  the  judgment  was  entered,  stating 
that  the  appellant  appeals  from  the  judg- 
ment If  taken  by  the  defendant,  a  similar 
notice  must  be  served  upon  the  attorney 
prosecuting.  If  taken  by  the  state,  a  simi- 
lar notice  must  be  served  upon  the  defend- 
ant, if  he  can  be  found  in  the  county;  It 
not  found,  by  posting  up  a  notice  three 
weeks  In  the  clerk's  office."  Thus  It  ap- 
pears that  the  notice  of  appeal  Is  to  state 
tnat  the  appellant  appeals  from  the  judg 
ment  There  is  no  provision  for  a  notice ' 
of  appeal  from  an  ordw  granting  a  new 
trla.1.  The  remarks  above  made,  as  to  sec- 
tion 397,  are  also  in  point  as  to  section  398. 
Section  399  is  as  follows:  "Sec.  399.  An 
appeal  taken  by  the  state  in  no  case  stays 
or  affects  the  operation  of  the  Judgment  in 
favor  of  the  defendant  until  the  Judgment 
is  reversed."  Here,  again,  the  judgment 
seems  to  be  in  contemplation,  and  not  an 
order  granting  a  new  triaL  Section  401, 
which  I  have  quoted  above,  regulates  the 
preparation  of  the  record  on  appeal.  Then- 
should  be  certified  up  a  bill  of  exceptions 
and  the  Judgment  of  acquittal.  Here,  again, 
we  find  the  Judgment,  only,  la  contempla- 
tion. Section  404  provides:  "The  appellate 
court  may  reverse,  affirm,  or  modify  tiuyifpitp. 
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ment  appealed  fnMn."  Here,  again,  tlie  In- 
dication 18  that  the  judgment  nlone  is  ap- 
pealed from.  SOk  throughout  the  Trhole  ot 
thltf  cbaptor  15  evwy  expression  Indicates 
that  the  legislature  intended  that  the  appeal 
should  be  from  the  Judgment  The  whole 
chapter  Is  In  pari  materia,  and  is  to  be  cod- 
Btrued  with  section  396,  svbA.  3,  which  Is 
a  part  thereof.  To  hold  that  the  state  may 
appeal  from  an  order  granting  a  new  trial, 
I  think,  would  not  be  in  accord  with  the 
expressed  general  Intent  of  chapter  15,  in 
view  of  all  of  its  provisions,  and  the  history 
of  Judicial  decisions  upon  this  subject.  The 
question  Is  not  without  difficulty.  I  have  ap- 
proached its  consideration  with  preconcep- 
tions opposed  to  the  view  which  I  now  feel 
compelled  to  entertain  and  express.  It  is 
true  tliat  this  Tlew  debars  this  court 
from  reviewing  an  order  of  the  district 
court  gri^ntlng  a  defendant's  motion  for  a 
new  trial.  I  believe  it  would  be  well  If 
such  review  could  be  bad  upon  questions 
purely  of  law;  but  that  is  for  the  legisla- 
ture, and  to  their  wisdom  I  commend  the  con- 
sideration of  the  subject  In  this  particular 
case  at  bar,  a  review  of  the  order  of  the 
court  below  would  be  an  advantage,  for  I 
doubt  that  this  court  would  be  able  to  agree 
to  the  correctness  of  the  ruling  of  the  dis- 
trict court  as  to  instruction  No.  10,  in  con- 
nection with  other  Instructions  given.  I  do 
not  think  that  the  district  court,  even  in 
effect,  quashed  ot  set  aside  the  information 
or  arrested  the  Judgment  The  motion  of 
the  defendant  was  for  a  new  trial.  In  grant- 
ing the  motion,  the  judge  expressed  doubts 
as  to  the  sufficlaicy  of  the  information,  but 
the  order  of  the  court  did  not  expressly  set 
aside  the  Information;  ncn-  was  the  effect 
of  the  order  to  set  it  aside,  or  to  arrest  the 
judgment  Grim.  Pr.  Act.  i  857.  The  or- 
der granted  a  new  trial,  and  the  eftect  of 
this  order  is  to  place  "the  parties  In  the 
same  position  as  If  no  trial  had  been  had." 
Orim.  Pr.  Act  §  353;  State  v.  Thompson, 
10  Mont  662,  27  Paa  340.  Therefore,  In 
the  case  at  bar,  the  order  granting  the  new 
trial  left  the  case  standing  for  trial  upon  the 
Information  as  filed.  The  granting  of  a  new 
^rial  materially  differs,  in  effect  and  results, 
from  arresting  the  Judgment  The  grant- 
ing a  new  trial  goes  back  to  the  information, 
and  wipes  out  the  proceedings  subsequent 
to  the  information.  It  lifts  up  the  case, 
and  sets  It  back  to  the  infOTmation,  for  a 
new  start  at  that  point  On  the  other  hand, 
an  arrest  of  Judgment  cuts  deeper.  It  at- 
tacks the  foundation.  It  destroys  the  in- 
formation (Crlm.  Pr.  Act,  {  359,)  on  the 
grounds,— First,  that  the  offense  is  not  with- 
in the  Jurisdiction  of  the  court;  or,  seccxid, 
that  the  facta  stated  do  not  constitute  an 
offense,  (Grim.  Pr.  Act,  f  357.)  The  order 
arresting  Judgment  la  more  of  the  nature 
of  a  final  Judgment,— in  fact,  quite  ot  that 
nature.  It  leaves  the  defendant  with  no 
diarge  standing  agalnat  him.     Orim.  Pr.  Act, 


I  359.  To  be  sure,  be  may  be  h^ld  to  an- 
swer a  new  information,  (Crlm.  Pr.  Act 
i  360,)  if  there  Is  reasonable  ground  to  be- 
lieve that  he  can  be  convicted  of  any  <^- 
fense.  But  this  simply  puts  him  about 
where  be  would  be  if  committed  by  a  magis- 
trate on  preliminary  examination,  if  there 
was  probable  cause  to  believe  that  be  was 
guilty  of  any  criminal  offense.  Crlm.  Pr. 
Act,  I  9&  I  add  these  remarks  in  view  of 
a  possible  application  of  the  decision  la 
this  case  to  a  construction  of  subdivision  2, 
g  396,  Grim.  Pr.  Act,  which  provides  for  an 
appeal  by  the  state  "upon  an  order  of  the 
court  arresting  the  Judgment"  Regarding 
the  substance  of  things,  such  an  order  is, 
in  its  nature  and  results,  a  Judgment  for 
defendant  It  is  a  denying  a  judgment  to 
the  state,  and  a  discharge  and  acquittal  of 
defendant  °  from  any  possible  consequences 
that  threatened  to  flow  from  the  informa- 
tion. I  am  therefore  of  opinion  that  notb- 
ing  said  in  this  opinion  looks  to  a  denial  of 
the  right  of  the  state  to  appeal  under  the 
provlsi<«s  of  subdivision  2,  |  306,  Grim.  Pr. 
Act 

In  this  connection,  and  in  consideration  of 
the  matter  to  which  I  shall  now  call  atten- 
tion, I  think  it  Is  proper  that  we  es- 
pross  our  view  as  to  the  suffidency  of  the 
information.  The  ruling  of  the  court  in 
granting  the  new  trial  was  made  in  such  a 
peculiar  manner  that  the  state's  attorneys 
have  construed  it  to  be  an  attack  upon  the 
information,  and  th^e  is  reason  to  believe, 
from  the  record,  that  the  district  court  would 
hold  the  Information  to  be  bad  if  that  mat- 
ter were  regularly  before  It  for  a  decision. 
The  sufficiency  of  the  information  la  not  a 
matter  to  raise  upon  a  motion  tor  a  new 
trial,  (section  354,  Grim.  Pr.  Act;)  but  It 
may  be  raised  on  a  motion  in  arrest  of  Judg- 
ment, If  the  defects  exist  which  are  set  forth 
in  section  357,  Grim.  Pr.  Act  Insufficiency 
of  the  information  was  not  specified  by  de- 
fendant as  one  of  the  grounds  of  tbe  mo- 
ti(m  for  a  new  trial,  nor  was  that  matter  be- 
fore the  coiurt  by  virtue  of  that  motion.  Sec- 
tion 354,  Grim.  Pr.  Act  But  no  motion  of 
any  kind  is  necessary  that  the  court  may  ar- 
rest the  Judf^ment  The  court  may  do  this 
without  motion.  Section  358,  Grim.  Pr.  Act 
Now,  on  the  motion  for  a  new  trial  of  this 
case,  we  find  the  court  going  outside  of  that 
motion,  and  entering  the  domain  of  the  mo- 
tion in  arrest  of  the  Judgment,  which  domain 
it  may  enter  without  being  moved  to  do  so 
by  either  party.  Orim.  Pr.  Act  f  858.  Hav- 
ing entered  this  field,  we  find,  by  the  record, 
that  the  judge  strikes  nearly  a  direct  blow 
at  the  information.  It  Is  fairly  to  be  gath- 
ered from  his  ruling  that  he  considers  the 
information  Insufficient  to  aostaln  a  Judg- 
ment on  the  verdict  It  Is  true  tbat  he 
makes  this  a  ground  for  granting  a  new  trial, 
as  be  ought  not,  and  he  does  not  make  It  a 
ground  for  an  arrest  of  Judgment,  as  be 
should  have  done  tt  he  heidtbat  the  infbr- 
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inatlon  was  objectionable  under  section  357. 
The  ruling  -was  not  one  that  was  attentlye 
to  the  practice,  and  It  did  not  dlstinKulsb  the 
nature  of  the  matter  which  the  court  under- 
took to  handle.  It  threw  the  caae  into  aome 
confusion,  and  has  left  the  counsel  for  the 
state  in  uncertainty  as  to  how  they  will 
stand  as  to  their  Information,  for  the  state's 
attorneys  come  Into  this  court  in  the  belief 
that  the  Information  was  attacked,  and  they 
devote  most  of  their  argument  to  Its  defense. 
This  case  Is  now  to  go  back  for  trial.  It  will 
Rtand  apoD  an  lnf<Mrmatlon  which  has  been 
impugned,  tn  the  opinion  of  the  district 
court.  The  state's  attorneys  may  therefore 
naturally  be  shaken  In  their  confidence  in 
the  sufaclency  of  their  pleading.  Therefwe, 
although.  In  fact  and  effect,  the  district  court 
did  not  arrest  the  judgment,  and  therefore 
did  not  destroy  the  information,  and  hence 
the  information  Is  not  before  us  for  review, 
yet  as  all  subsequent  proceedings  must  rest 
upon  this  Information,  which.  In  the  opinion 
of  the  court  which  Is  to  try  the  case,  is.  If 
not  decided  to  be  bad,  at  least  much  discred- 
ited, we  deem  It  proper  and  fair  to  both 
court  and  counsel  to  express  our  views,  not 
as  a  decision,  but  adviaorily,  as  to  the  suffi- 
ciency of  this  pleading. 

The  coimsd  for  the  respondent  does  not 
show  In  bis  brief  wherein  the  Information 
was  ever  claimed  to  be  insufficient,  nor  6of« 
the  ruling  of  the  court  enlighten  us  upon 
that  point  The  Judge  says,  simply,  that  be 
t>elleve8  the  Information  is  Insufficient  to  sus- 
tain a  judgment  of  murder  In  the  second  de- 
gree. But  upon  the  argument  of  the  case 
we  were  told  that  the  information  wtis 
faulty  In  Its  conclusion.  If  we  examine  the 
information  without  regard  to  the  conclud- 
ing sentence,  there  Is  no  contention  but  It 
charges  miuder  In  the  first  dogi-ee.  It  de- 
scribes the  acts  done,  and  the  killing,  and 
alleges  that  those  acts  were  done  feloniously, 
unlawfully,  premedltatedly,  and  with  malice 
aforethought  An  information  charging  mur- 
der in  the  first  degree  Is  a  good  informatloo 
to  sustain  a  judgment  on  a  verdict  of  mur- 
der In  the  second  degree.  Territory  v. 
S  tears,  2  Mont  324.  Therefore,  the  Infwmar 
tlon  is  sufficient  to  sustain  a  judgment  for 
murder  In  the  second  degree,  unless  the  ob- 
jection which  counsel  urged  to  the  conclusion 
is  good.  That  conclusion,  which  is  in  a  sen- 
tence by  itself  at  the  end  of  the  indict- 
ment, is  as  follows:  "And  so  the  county 
attorney  aforesaid,  upon  his  oath  aforesaid, 
does  give  the  court  to  understand  and  be 
informed  that  the  said  Charles  Northrup,  at 
the  time  and  place  aforesaid,  and  in  the 
manner  aforesaid,  did  commit  the  crime 
of  deliberate,  premeditated  murder,  contrary 
to  the  form  of  the  statutes  in  such  oases 
made  and  provided,  and  against  the  i>eaoe 
and  dignity  of  the  state  of  Montana.  Allan 
R.  Joy,  County  Attorney  of  Park  County, 
State  of  Montana."  The  argument  upcn  this 
matter  was  very  brief,  and  about  all  tliat 


was  claimed  was  that  the  language  of  this 
conclusion  stated  simply  that  the  defendant 
had  committed  murder,  and  did  not  state 
the  acts  which  he  did,  or  that  he  did  them  of 
malice  aforethought  But  the  acts  consti- 
tuting the  offense,  and  the  manner  of  per- 
forming them,  and  all  the  allegations  of  pre- 
meditation and  malice  aforethought,  had 
been  fully  and  unobjectlonably  set  forth  in 
the  preceding  portion  of  the  Information; 
and  the  portl<n  of  this  information  which  is 
now  criticised  is  a  mere  conclusion  resulting 
from  the  previous  allegations.  The  condo- 
sion  states  that  "at  the  time  and  place  afore- 
said, and  In  the  maimer  aforesaid."  lliis 
point  was  directly  decided  in  the  case  of 
Territory  v.  Young,  6  Mont  244,  6  Fac. 
248,  in-  which  Chief  Justice  Wade  says: 
"These  words  are  the  mere  condusloo  drawn 
from  the  preceding  averments.  If  the  aver- 
ments are  bad,  the  conclusion  will  not  aid 
ithem;  If  they  ai«  good,  and  sufficiently  de- 
scribe the  crime  as  the  law  requires,  by 
proper  avoments,  the  formal  concluding 
words  are  immaterial  At  common  law,  the 
concluding  words  formally  charging  Uie  de- 
fendant with  murd»  were  necessary  in  or- 
der to  distinguish  an  Indictment  tor  murder 
from  an  indictment  for  manslaughter.  If  the 
terra  'murder'  were  omitted  from  the  con- 
clusion of  the  indictment,  the  defendant 
could  only  be  convicted  of  manslaughter.  3 
Chit  Grim.  Law,  737;  Pouts  v.  State,  8 
Ohio  St  119,  120.  The  reasons  for  the  tecb- 
nlcal  conclusion  of  Indictments  for  murder  at 
common  law  all  dlsapppar  under  statutes  de- 
fining the  degrees  of  the  crime,  and  provid- 
ing that  the  jury  shall  designate  the  degree 
In  their  verdict;  and  so  we  are  compelled 
to  say  that  this  indictment  is  clearly  within 
the  Stears  and  McAndrews  decisions,  and 
those  decisions  we  cannot  disturb.  This  con- 
clusion seems  irresistible  when  we  remem- 
ber our  statute,  which  provides  that  no  In- 
dictment shall  be  quashed  or  set  aside 
for  any  surplusage  or  repugnant  allegation, 
when  there  is  sufficient  matter  alleged  to  in- 
dicate the  crime  and  person  charged,  or  for 
any  defect  or  imperfection  which  does  not 
tend  to  prejudice  the  substantial  rights  of 
the  defendant  on  the  merits."  The  statutes 
to  which  the  above  oplnicm  refws  are  now 
section  171,'  subds.  4,  6,  7,  Crim.  Pr.  Act 
The  information  in  the  case  at  bar  dearly 
contains  suffident  matter  to  Indicate  the 
crime  and  the  person  charged,  and  the  ob- 
jection which  is  now  raised  to  It  Is  not  as 
to  matter  which  tended  to  the  prejudice  of 
substantial  rights  of  the  defendant  upon  the 
merits  We  are  therefore  of  the  opinion  that 
the  objection  to  the  soffidency  of  the  kitor- 
mation  Is  not  well  fonnded. 

*  Orlm.  Pr.  Act,  i  171,  nrovldei  that  no  in- 
dlctment  shall  be  qaashea  for  any  snrplusaii* 
or  repugnant  allegatloa  when  there  la  snfflcient 
matter  allefred  to  Indicate  the  crime  and  per- 
son charged  or  for  any  defect  which  doss  not 
tend  to  prejudice  the  substantial  ri|^  of  ds> 
feadant  on  the  merit*       git  zod  by  VjOOQ IC 
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The  conteutloa  at  the  bar  has  been  very 
earnest  and  vigorons  on  both  sides.  I  have 
not,  in  this  opinion,  qnoted  or  analyzed  all 
the  authorities  which  the  zeal  and  learning 
(yt  counsel  have  collected  in  their  briefs.  I 
liave  cited  the  general  principles  of  the  cases, 
and  lutve  then  thought  that  the  determina- 
tion of  this  case  depends  up(»  an  int^pre- 
tation  of  our  chapter  15,  Crlm.  Pr.  Act,  In 
the  light  of  the  legal  principles  established 
by  the  decisions.  See  cases  cited  in  the 
brlefb  of  counsel.  It  is  wdered  that  the  ap- 
peal be  dismissed. 

PEMBERTON,  0.  J.,  concurs. 

HARWOOD,  J.,  (dissenting.)  In  so  far  as 
the  majority  of  this  court  have  entertained 
this  appeal  to  review  the  ruling  of  the  trial 
court  in  holding  the  information  insufficient 
I  am  in  accord  with  them;  but  how  far  that 
has  been  done,  and  why  it  was  done,  I  ap- 
prehend will  be  a  perplexing  problem  for 
reporter,  annotator,  practitioner,  and  Judge, 
in  view  of  the  incongruity  manifest  in  re- 
viewing the  information,  and  condemning 
the  ruling  of  the  trial  court  thereon  as  er- 
roneous, and  yet  prefacing  such  review  with 
the  observation  that  "although,  in  fact  and 
effect,  the  district  court  did  not  arrest  the 
Judgment,  and  therefore  did  not  destroy  the 
information,  and  hence  the  Information  is 
not  before  us  for  review."  It  seems  to  me 
bad  enough  for  an  appellate  court  to  review 
and  annoimce  opinions  upon  matters  not 
before  it;  but  here  must  be  sometliing  worse, 
if  the  court's  views  are  tenable,  for  It  is  not 
only  affirmed  that  the  matter  reviewed  is  not 
before  this  court,  but  that  the  ruling  review- 
ed never  was  made  at  all.  Yet,  proceeding, 
the  court  enters  upon  a  discussion  of  the 
virtue  of  the  information,  and  appears  to 
condemn  as  err<meou8  the  ruling  of  the  dis- 
trict court  that  the  Information  was  Insuf- 
ficient; but,  in  closing,  the  appeal  is  dis- 
missed, thereby  again  affirming,  in  effect, 
that  this  court  has  no  Jurisdiction  thereof. 
I  cannot  concur  In  such  a  treatment.  The 
appeal  presents  two  questions  of  law,  on 
consideration  of  which  the  trial  court  va- 
cated the  verdict  of  the  Jury  finding  defend- 
ant guilty  of  murder  in  the  second  degree, 
both  of  which  questions  of  law,  in  my  opin- 
ion, are,  by  virtue  of  the  provisions  of  the 
statute,  brought  within  the  Jurisdiction  of 
this  court  for  review  and  determination  by 
this  appeaL 

The  first  question  of  law  for  review  is  the 
ruling  of  the  trial  court  to  the  effect  that 
the  information  is  insufficient  to  support  the 
verdict;  and  aa  to  that  ruling  it  appears  to 
me  there  can  be  no  well-founded  doubt  that 
it  is  fully  within  the  JurisdicUon  of  this 
court  to  review,  and  ought  to  be  authorita- 
tively passed  upon,  and  a  determination  an- 
nounced. Such  review  and  determination  on 
that  point  I  have  urged  in  the  councils  of 
this  court  as  proper,  and  that  such  determi- 


nation could  be  made  in  a  homogenous  treat- 
ment of  the  case,  along  with  the  holding  of 
the  majority  that  the  other  question  of  law, 
which  pertains  strictly  to  the  motion  for  new 
trial,  is  not  subject  to  review  on  this  appeaL 
Let  us  set  clearly  in  view  the  condi- 
tions which  gave  rise  to  this  appeal,  and  the 
questions  of  law  which  appellant  seeks  t» 
have  reviewed  and  determined  thereby.  De- 
fendant was  by  information  charged  with 
the  commission  of  the  crime  of  murder  in 
Park  county;  has  been  twice  tried  thereon, 
and  upon  the  second  trial  was,  by  the  Jury's 
verdict,  found  guilty  of  mtu-der  in  the  second 
degree.  Thereupon  motion  for  a  new  trial 
was  made  on  behalf  of  defendant,  and  grant- 
ed by  a  court  order,  as  follows:  "In  this 
case,  although  many  errors  are  assigned, 
there  are  but  two  which  I  consider  of  suf- 
ficient importance  to  notice  in  passing  upon 
what  I  consider  the  merits  of  the  motion  for 
new  trial.  I  am  satisfied  that  the  case  was 
fairly  presented  to  the  Jury,  tliat  the  evi- 
dence was  sufficient  to  sustain  the  vordlct, 
and  that  there  was  no  error  in  the  instruc- 
tion or  the  evidence  or  the  argument  ot 
counsel.  The  two  objections  which  I  have 
referred  to  as  being  worthy  of  notice  are; 
First,  the  objection  to  the  sufficiency  of  the 
information;  and,  second,  the  objection 
raised  to  the  instruction  given  by  the  court, 
number  ten,  (10.)  There  axe  grave  doubts 
in  my  mind  as  to  the  sufficiency  of  the  in- 
formation to  support  a  verdict  of  murder  in 
the  second  degree,  and  although  I  would  not 
feel  like  granting  a  new  trial  upon  this  ob- 
jection, standing  alone,  still,  when  taken 
in  connection  with  the  instruction  given  by 
the  court,  number  ten,  (10,)  already  referred 
to,  I  am  disposed  to  grant  a  new  trial.  In- 
struction numbered  ten  (10)  takes  away 
from  the  jury  the  consideration  of  whether 
or  not  the  defendant  acted  upon  what  he 
believed  to  be  actual  dangor  at  tbe  time, 
and  estops  the  jury  from  considering  the 
question  as  to  whether  the  defendant  really 
believed  himself  to  be  in  danger,  although 
he  might  afterwards  turn  out  to  be  mistaken 
in  such  belief;  and  although  the  court  gave 
a  further  instruction,  numbered  twenty- 
three,  (23,)  explaining  that  the  danger  need 
not  be  real,  but  only  apparent,  still,  the 
court  is  unable  to  say  that  the  Jury  might 
not  have  been  misled  as  to  this  instruction. 
Therefore,  for  these  two  reasons,  the  mo- 
tion for  a  new  trial  in  this  case  Is  sustained." 
Exceptions  to  this  ruling  of  the  court,  I>oth 
as  to  holding  the  information  insufficient, 
and  in  holding  instruction  No.  10  erroneous, 
was  reserved  by  the  state.  The  instruction 
In  question  reads  as  follows:  "(10)  Before  a 
person  is  justified  in  taking  tbe  life  of  his 
assailant,  the  slayer  must  not  only  exhaust 
all  other  reasonable  means  within  his  power, 
consistent  with  his  own  safety,  to  prerent 
the  homicide,  but  it  must  clearly  appear 
that  the  party  slain  not  only  bad,  at  the 
time,  the  present  ability,  aa  well  as  the  in- 
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tentlon,  to  kill  or  seriously  injure  the  sUiTer 
at  the  time,  and  that  deceased  was  then  and 
there  in  the  act  of  carrying  out  this  par- 
pose,  to  Tiit,  the  intention  to  destroy  the 
slayer,  or  of  inflicting  nix>n  him  serious  bodily 
injury;  and  eren  then  it  will  not  justify  the 
slayer  In  the  use  of  any  more  force  than  is 
actually  necessary  at  the  time  to  prevent 
the  deceased  from  Immediately  carrying  Into 
effect  such  unlawful  purpose.  By  this  In- 
struction the  jury  will  understand  that  the 
right  to  take  life  is  limited  to  the  actual 
and  present  necessities  then  suddenly  pre- 
cipitated by  the  assailant,  under  such  cir- 
cumstances as  to  place  the  life  and  person 
of  the  slayer  in  such  peril  as  admits  of  no 
other  reasonable  altemative  than  the  killing 
of  the  assailant;  and  even  then  the  slayer's 
rlKht  to  employ  force  against  the  assailant  Is 
limited  to  the  force  necessary  to  repel  the 
violence  then  being  offered,  and  to  place 
himself  beyond  the  reach  of  immediate  dan- 
ger. The  law  of  self-defense  will  not  allow 
the  slayer  to  go  beyond  this  limit;  and  al- 
though the  attack  may  l>e  violent,  unwar- 
ranted, and  felonious,  and  made  with  the 
apparent  intent  to  kill,  yet,  whenever  this 
-danger  is  removed,  as  by  disarming  the  as- 
sailant, or  by  overpowering  him  by  the  inter- 
ference of  others,  then  the  right  of  the  per- 
son assailed  to  use  force  ceases.  And  for 
the  same  good  reason,  where  the  assailant 
retires  from  the  conflict,  or  pauses  In  his 
advance,  or  tarns  away  before  committing 
any  violence,  a  person,  though  vl<riently 
attacked,  would  not  be  Justified  In  killing 
while  his  assailant  was  hesitating  or  pausing 
in  his  attack,  or  was  retreating  or  plainly 
evincing  a  desire  on  his  part  to  dlscontinae 
all  further  violence;  and  in  this  case,  even 
though  you  may  I>elleve  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  deceas- 
ed was  advancing  to  attack  defendant  Just 
prior  to  the  shooting,  still,  if  you  are  further 
satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  tliat,  before  the  fatal  shot 
was  fired,  deceased  ceased  the  attack,  or 
turned  away,  or  in  any  manner  plainly  man- 
ifested his  deshre  to  avoid  any  further  vio- 
U>uce,  or  was  attempting  to  escape  from 
the  defendant  at  the  time  the  fatal  shot  was 
fired,  then  defendant  had  no  occasion  to  take 
the  life  of  deceased,  and  you  will  bring  in 
your  verdict  of  guilty."  Instruction  No.  23, 
»;iven  along  with  No.  10,  and  referred  to  in 
the  order  of  the  court,  is  as  follows:  "(23) 
You  are  farther  instructed,  as  a  matter  of 
law,  that  if  a  person  believes,  and  has  rea- 
sonable cause  to  believe,  that  another  has 
sought  him  out  for  the  purpose  of  killing 
blm  or  doing  him  great  bodily  harm,  and 
makes  demonstrations  manifesting  an  inten- 
tion to  commence  such  attadc,  then  the  par- 
son so  threatened  is  not  required  to  retreat, 
but  he  has  a  right  to  stand  and  defend  him- 
self, and  pursue,  his  adversary,  until  he  has 
-secured  himself  from  dauger,  and  if,  in  so  do- 
iDK,  it  is  necessary  to  kill  his  antagonist,  the 


killing  Is  excusable  on  the  grounds  of  aelf- 
defense." 

The  ruling  of  the  court  touches  two  ques- 
tions,—the  sufficiency  of  the  Infortuiitlon,  and 
the  sufiiclency  or  correctness  of  said  Instruc- 
tion. These  are  both  piu-ely  questions  of  law. 
Whether  the  Information  is  sufficient  in  law 
to  charge  defendant  with  the  commission  of 
said  crime  is  a  question  of  law.  And  like- 
wise an  Instruction  stating  the  circumstances 
or  conditions  under  wUch  the  law  will  Jus- 
tify homicide  is  purely  a  matter  of  law.  In- 
deed, the  statute  defines  those  circumstances 
or  conditions  under  the  pressure  of  which  the 
law  will  Justify  homicide.  The  fact  a&  to 
whether  such  conditions  existed  or  not,  in  a 
particular  case  under  Inquiry,  is,  of  course, 
a  question  of  fact  for  the  Jury  to  find. 
Therefore,  It  is  aeea  that  the  two  points  upon 
which  the  court  made  Its  ruling,  overturning 
the  results  of  the  trial,  and,  as  the  prose- 
cuting officer  construed  it,  also  overturning 
the  information,  were  purely  questions  of 
law.  The  state,  having  reserved  an  excep- 
tion to  this  ruling,  ai^ealed  to  this  court, 
asking  a  review  and  determination  of  those 
Important  questioos  of  law.  Respondent  in- 
terposed a  motion  to  dismiss  this  appeal  on 
the  ground  that  there  is  no  law  authwieing 
an  appeal  on  the  part  of  the  state  until  after 
final  Judgment  of  acquittal  is  entered  in  the 
trial  court;  and  this  motion  to  dismiss  the 
appeal  is  the  subject  of  the  present  consid- 
eration, although  the  whole  case  was  argued 
and  submitted  along  with  the  motion  to  dis- 
miss. The  consideration  of  this  question 
may  be  premised  with  the  observation  that, 
according  to  a  preponderance  of  American 
authority,  an  appeal  cannot  be  taken  on  the 
part  of  the  state  in  a  criminal  case  without 
statutory  provision  therefw.  Mr.  Bishop 
summarizes  his  investigation  of  this  ques- 
tion of  criminal  procedure  in  the  following 
remarks:  "Kghts  of  State  to  have  Proceed- 
ings Reversed.  In  England,  writs  of  error, 
the  practical  object  of  which  is  generally  to 
bring  whatever  appears  of  record  under  the 
review  of  a  higher  tribunal,  seem  to  be  al- 
lowable to  the  crown  in  criminal  causes;  but 
the  courts  of  most  of  our  states  refuse  them, 
and  refuse  the  right  of  appeal  to  the  state 
or  commonwealth,  except  where  expressly 
authorized  by  statute,  as  in  some  states  they 
are.  In  Maryland,  the  state  may  have  a  writ 
of  error  at  common  law,  to  reverse  a  Judg- 
ment given  on  demurrer  in  favor  of  a  de- 
fendant; and  in  some  other  states  questions 
of  law  may,  without  specific  statutory  di- 
rection, be  reviewed  by  this  proceeding,  or 
by  appeal,  on  prayer  of  the  state.  The  ques- 
tion is  not  free  from  difficulty,  but  proba- 
bly some  Judges  have  refused  the  writ  to  the 
state  from  not  distinguishing  sufficiently  be- 
tween cases  in  which  the  rehearing  would 
violate  the  constitution,  and  cases  in  which 
the  prosecuting  power  has  the  s.inie  inherent 
right  to  a  rehearin?  ns  n  pliiliiti^  lin.s  in  a 
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Huttetom  go  directly  to  the  statute  with  tbe 
question,  to  find  whether  provision  has  been 
made  for  such  an  appeal,  and  there  find  It 
provided  that  "appeals  to  the  supreme  court 
may  be  taken  by  the  state  in  the  following 
cases  and  no  other:  Fhrst  Upon  a  Judgment 
for  the  defendant  in  quashing  or  setting 
aside  an  indictment.  Second.  Upon  an  order 
of  th«  court  arresting  the  judgment.  Third. 
Upon  a  question  of  law  reserved  by  the 
state."  Grim.  Fr.  Act,  f  896.  It  is  seen  that 
the  statute  expressly  provides  for  an  api>eal 
by  the  state  from  the  action  of  the  trial  court 
in  quashing  or  setting  aside  an  indictment 
Unjla:  the  present  law  and  practice  In  crim- 
inal cases,  as  refm-med  by  the  constitution 
and  statute,  the  infbrmati(Hi  la  equivalent  to 
an  indictment,  and  saUd  provisions  of  statute 
apply  thereto.  The  state's  attorney  con- 
strued said  order  of  the  court  as  quashing  or 
setting  aside  the  Information  as  insufficient 
to  "support  a  verdict  of  murder  in  the  second 
degree,"  of  which  defendant  had  been  con- 
victed, and  pointed  to  the  express  provl8l(m 
of  the  statute  providing  for  an  appeal  from 
such  determination  of  the  court.  The  only 
attempt  to  avoid  the  direct  force  of  that  stat- 
ute is  by  mere  argument  that  the  question  of 
insufficiency  of  the  information  was  not  be- 
fore the  trial  court  on  the  motion  for  a  new 
trial.  It  Is  true  that  >iuestion  is  not  strictly 
germane  to  the  motion  for  new  trial,  (section 
354,  Grim.  Pr.  Act,)  and  for  that  reason  alone 
this  court  appears  to  hold  that  what  was  ac- 
tually done  was  not  done  simply  because 
"the  ruling  was  not  one  that  was  attentive 
to  the  practice,  and  it  did  not  distinguish  the 
nature  of  the  matter  which  the  court  under- 
took to  handle."  And  so  this  court  holds, 
against  all  authority  and  reason  too,  as  It 
seems  to  me,  that,  when  the  trial  court  does 
indirectly  something  which  would  be  review* 
able  on  appeal  if  done  directly,  the  appeal 
and  jurisdiction  to  review  is  cut  off.  The 
logical  result  of  this  Is  that,  as  often  as  a 
trial  occurs,  the  court  may  annul  the  result 
by  holding  the  Indictment  or  information  in- 
sufficient, and,  if  this  Is  done  on  motion  for 
new  trial,  such  ruling  is  not  reviewable,  and 
the  appeal  will  be  dismissed;  but,  if  the 
court  should  hold  the  Indictment  bad  on  some 
motion  which  gave  nice  attention  to  the  rules 
of  practice,  this  court  then  admits  that  In 
such  case  the  statutory  provision  making 
such  ruling  reviewable  on  appeal  would  have 
its  effect.  That  statute  could,  however,  be 
set  aside  at  any  time  by  Indirection,  or  by 
creating  a  little  confusion  on  the  subject  of 
practice.  But  Is  ihe  learned  trial  coiut  sub- 
ject to  the  strictures  thrown  upon  its  rulings, 
when  viewed  in  the  light  of  the  statute?  It 
Is  dear  that  the  trial  court  followed  the  plain 
path  of  the  law.  When  the  motion  tor  new 
trial  was  committed  to  the  consideration  of 
the  trial  coiut,  thM-e  was  also  raised  the  ques- 
tion of  the  sufficiency  of  the  information  to 
sustain  the  conviction.  This  was  a  question 
which  can  be  raised  at  any  time  before  judg- 


moit,  and  not  only  raised  by  motion,  but  the- 
court,  on  its  own  motion,  may  consider  that 
question.  Grim.  Pr.  Act,  {  358.  But,  ac- 
cording to  the  language  of  the  order  of  court 
above  set  forth,  "objection"  was  raised  "to 
the  sufficiency  of  the  informatl(Ki."  The- 
court  says:  "The  two  objections  which  I 
have  referred  to  as  being  worthy  of  notice 
are:  First,  the  objection  to  the  sufficiency  of 
the  information,"  etc.  The  tendency  of  this 
language  seems  to  me  to  indicate  that  "ob- 
jection to  the  sufficiency  of  the  infcMrmation" 
was  made.  Nevertheless,  whether  It  was 
raised  by  counsel,  or  considered  by  the  court 
on  its  own  motion,  there  is  the  auth<Mrlty  of 
statute  for  the  practice.  Therefore,  while 
that  objection  was  not  germane  to  the  mo- 
tion for  new  trial,  it  was  before  the  court  at 
the  same  time,  and  was  ruled  upon.  The 
court  expressed  "grave  doubts  as  to  the  suffi- 
ciency of  the  Information  to  support  a  ver- 
dict of  murder  in  the  second  degree,"  and  on 
that  ground,  coupled  with  the  criticism  of  an 
Instruction,  vacated  the  verdict,  and  granted 
a  new  trial.  If  the  court  groups  together 
these  matters  directly  placed  within  the 
province  of  Its  consideration  at  the  time,  and 
bases  its  action  in  vacating  the  verdict  on 
the  insufficiency  of  the  information,  shall  it 
be  said  that  the  coiut  did  not  do  what  It 
plainly  has  done,  simply  because  all  the 
grounds  of  the  order  were  not  especially  per- 
taining to  the  motion  for  new  trial,  and  that 
no  appeal  lies  to  review  the  ruling  which  tht.> 
statute  plainly  makes  reviewable  on  appeal. 
because  that  ruling  was  made  in  connection 
with  other  considerations?  The  situation  is 
therefore  peculiar,  considering  that  this  court 
holds  that  no  appeal  lies,  and  declines  to  au- 
thoritatively determine  whether  the  informa- 
tion is  good,  or  whether  the  criticisms  of  the 
court  below  respecting  the  same  are  weil 
founded.  Suppose  that,  upon  another  trial, 
the  state  should  again  convict  defendant,  and 
motion  be  made  to  vacate  the  verdict  and 
grant  a  new  trial,  and  the  court  should  grant 
the  same,  observing  that  he  had  once  held 
the  information  Insufficient,  and  that  ruling 
had  not  been  reversed.  Consistency  alone 
might  dictate  such  a  ruling  on  the  part  of  the 
trial  cotu-t  Nor  could  any  blame  for  this  ex- 
traordinary result  rest  upon  the  prosecuting 
attorney,  because  he  appealed,  and  sought  re- 
view of  the  order  which  determined  the  In- 
formation Insufficient 

In  refusing  to  entertain  this  appeal,  and  re- 
view the  ruling  of  the  trial  court  in  so  far  as 
that  ruling  Impugns  the  sufficiency  of  the 
information.  It  seems  to  me  this  court  dis- 
regards the  substance  and  effect  of  things, 
and  proceeds  upon  mere  verbal  distinctions 
without  substance;  and  I  am  unable  to  find, 
either  in  the  argument  of  counsel  in  support 
of  the  motion  to  dismiss,  or  In  the  opinion 
of  the  majority  of  this  court,  any  ground  for 
refusing  such  review.  As  to  a  review  of  the 
question  of  law  Involved  in  the  ruling  of  the 
trial  court  that  Instruction  No.  lO^  delivered 
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to  tb«  ivrj,  ma  erraneoiu,  there  la  also  pro- 
Tisloii  of  statute  for  appeal  therefrom,  found 
In  the  third  subdlTlBlon  of  section  39C,  that 
the  state  may  appeal  "upon  guestlons  of  law 
reserved  by  the  state."  This  Is  the  direct 
prorksion,  and,  if  given  force,  would  make 
such  appeals  available  to  review  questions  of 
law  analogous  to  the  method  of  bringlsg  up 
qnestlons  of  law  by  writ  of  error.  But  this 
conrt  holds  that  an  appeal  cannot  be  taken 
to  review  sacta  questions  of  law  reserved  by 
the  state:,  as  proylded  in  subdivision  3  of  sec- 
tion 396,  imtll  there  has  been  a  Judgment  of 
acquittal;  and  of  course  the  mischief  of  the 
"error  of  law"  is  irremediable.  So  that  if, 
oo  an  error  of  law  alone,  an  order  for  new 
trial,  or  any  other  order,  however  vital  to  the 
proceeding.  Is  granted  over  and  over  again, 
there  can  be  no.  review  until  it  has  resulted 
in  a  judgment  of  acquittal.  But  that  hold- 
ing on  this  branch  of  the  case  has  an  impli- 
cation of  statute  to  support  It,  and  the  ma- 
jority of  this  court,  as  it  appears  to  me,  have 
given  this  Implication  the  effect  of  annulling 
the  express  provision  allowing  appeals  "upon 
questions  of  law  reserved  by  the  state"  In 
many  cases  of  criminal  prosecution;  and  the 
effect,  in  all  cases,  of  adding  to  that  provision 
the  words  "after  judgment  of  acquittal." 
Both  of  these  effects  of  the  ruling  of  this 
conrt  stand  directly  in  contradiction  of  the 
rules  of  construction  of  statutes,  fw  Instead 
of  making  the  express  provision  of  the  stat- 
ute yield  to  the  mere  Implication,  or  "sacri- 
ficing the  spirit  to  the  letter,"  the  contrary 
is  the  mle  of  constructicMi;  and  likewise  the 
rules  of  construction  forbid  an  Interpretation 
which  in  effect  adds  or  Inserts  Into  the  stat- 
ute any  words  or  provision.  Code  Civil  Proc. 
{  630.  Such  construction  of  the  statute  is 
not  only  forbidden  by  sound  rules  of  Inter- 
pretation, but  it  seems  to  me  a  moment's  re- 
flection and  consideration  of  those  provisions 
of  the  statute,  standing  in  pari  materia, 
wonld  lead  to  a  different  view.  The  hold- 
ing of  the  majority  is  that  no  appeal  lies  on 
the  port  of  the  state  xmtll  there  is  a  Judgment 
of  acquittal;  and  hence  there  Is  no  appeal, 
as  provided  by  statute,  "upon  questions  of 
law  reserved  by  the  state,"  if  that  error  was 
given  effect  In  an  intermediate  order  over- 
ttumlng  a  conviction,  until  the  result  was  an 
absolute  acquittal.  Such  is  the  effect  of  the 
observations  in  Territory  v.  Laun;  quoted  in 
the  majority  opinion,  bat  acknowledged  to 
be  obiter  dictum;  and  on  that  dictum,  and 
the  Implication  of  the  provisions  of  the  sta1>- 
nte  following  section  806,  the  holding  of  this 
court  Is  based. 

Now,  with  all  due  respect  to  the  obiter 
dlctmn  referred  to,  and  also  being  mindful 
at  the  implication  found  in  certain  sections 
of  the  statute  providing  the  manner  of  tak- 
ing appeals,  we  cannot  escape  the  fact  that 
the  statute  directly  and  expressly  contradicts 
that  dictum  by  providing  for  an  appeal  from 
itn  intermediate  order  where  there  Is  not, 
and  in  the  very  nature  of  the  case  cannot 


be,  a  Judgment  of  aoqnJttaL  Tha  statute  pro- 
vides for  an  appeal  by  the  state  "upon  an 
order  of  the  court  arresting  the  Judgment" 
Orim  Pr.  Act,  §  396,  subd.  2.  This  is  an  in- 
termediate M-der  before  there  is  any  Judg- 
ment, much  less  a  Judgment  of  acquittal. 
How,  then,  con  this  court  quote  and  follow 
the  dictum  of  Territory  v.  Laun.  "that,  in 
order  that  the  territory  can  have  this  appeal 
considered,  It  must  show  that  the  appeal  is 
prosecuted  from  a  Judgment?"  Or  bow  oan 
this  court  bold,  on  the  mere  implication  of 
the  subsequent  sections  of  the  statute,  that 
the  appeal  must  always  be  accompanied  by 
a  Judgment?  Does  not  that  holding  contra- 
dict the  plain  Intent,  and  not  only  so,  the- 
positive  and  express  provision  of  the  statute, 
so  plainly  dedared,  that  there  Is  no  room  for 
interpretation?  The  legislature  has  said,  by 
direct  proYiBlon,  there  shall  be  an  appeal  by 
the  state  from  an  order  refusing  to  enter 
Judgment,  but  this  court  say  that  the  appeal 
must  be  prosecuted  from  a  Judgment  in  all' 
eases.  And  a  logical  following  of  that  con- 
struction will  deny  an  appeal  from  "an  order 
arresting  the  Judgment;"  for,  if  an  appeal 
is  (Hitertained  from  an  order  arresting  a  Judg- 
ment, sudi  appeal  will  not  be  "from  the 
Judgment,"  nor  by  service  of  notice  of  appeal 
upon  the  clerk  of  the  court  "where  the  Judg- 
ment is  entered;"  nor  will  it  affect  or  stay 
the  "operation  of  the  Judgment,"  because, 
when  an  appeal  is  taken  from  an  order  ar- 
resting Judgment,  no  Judgment  will  have 
been  entered  in  contemplation  of  law.  And 
so  all  the  implications  and  dicta  which  the 
majority  opinion  has  drawn  together  to  sup- 
port this  dismissal  will  apply  Just  as  forci- 
t^y  to  dismiss  an  appeal  from  an  order  in 
arrest  of  Judgment,  and  thus  annul  also  the 
express  provision  of  subdivision  2  of  sectiou 
396,  that  the  state  may  appeal  from  an  or- 
der of  the  court  arresting  the  Judgment 

I  do  not  find  any  support  for  the  mling  of 
this  court  in  denying  a  review  of  the  order 
of  the  court  below,  in  so  far  as  It  impugns 
the  sufficiency  of  the  information;  nor  do  I 
find  sufficient  strength  In  the  dicta  and  im- 
plications  pointed  out  to  overthrow  the  di- 
rect, positive  provisions  of  the  statute  au- 
thorizing an  appeal  "upon  questions  of  law 
reserved  by  the  state."  The  framers  of  the 
statute  undoubtedly  Intended  that  questions 
of  law  reserved  by  exception  should  be  re- 
viewed on  appeal  as  upon  writ  of  error, 
which  was  a  well-known  practice  for  review 
of  errors  of  law.  And  that  practice  was  un- 
doubtedly in  the  mind  of  the  framers  of 
the  provision  that  the  state  may  appeal  "up- 
on errors  of  law  reserved  by  the  state,"  found 
in  the  thh-d  subdivision  of  section  39G;  and, 
viewed  in  the  light  of  such  analogy,  it  is- 
without  difficulty.  The  intention  of  the  leg- 
islature In  that  provision  is  demonstrated  by 
the  history  of  the  rulings  at  courts  upon  this 
point  of  criminal  procedure.  That  ruling  has 
been  quite  uniform  In  American  Jurispru- 
dence that  no  exception,  or  appeal,  or  revl«|ip 
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by  writ  ot  errot  was  allowable  on  behalf  of 
the  state  without  express  provision  of  stat- 
ute therefor.  Hence,  the  legislature  provided 
In  the  orlminal  practice  act  for  review  of 
"a  Judgment  quashing  or  setting  aside  an 
indictment,"  "an  order  of  court  arresting  the 
Judgment,"  and  of  "questions  of  law  reserved 
by  the  state."  This  statute  Is  refused  efTect 
because  the  legislature  did  not  provide  an 
appeal  from  an  order  granting  a  new  triaL 
It  seems  to  me  the  observation  that,  "If  our 
legislature  had  Intended  that  an  exception 
could  be  taken  to  such  an  order,  [an  order 
for  new  trial,]  such  order  would  have  been 
made  appealable,"  manifests  an  entire  mis- 
app'rehension  of  the  meaning  and  Intent  of 
the  legislative  provision.  I  think  there  is  no 
doubt  that,  if  the  framers  of  that  statute  had 
intended  to  provide  for  an  appeal  from  an 
order  granting  a  new  trial,  provision  would 
have  been  made  to  that  effect.  But  It  Is 
manifest  that  the  legislature  did  not  so  In- 
tend. New  trials  are  frequently  granted  on 
discretionary  considerations,  and  It  Is  dear 
from  section  340,  Crim.  Pr.  Act,  that  It  was 
not  the  policy  of  the  legislature,  in  Its  wis- 
dom, to  make  matters  of  discretion,  resolved 
in  favor  of  the  prisoner  by  the  trial  court, 
reviewable  on  appeal  by  the  state.  Hence, 
the  legislature  did  not  provide  that  an  order 
granting  a  new  trial  to  the  prisoner  should 
be  appealable,  because  such  provision  would 
put  upon  review  all  the  grounds  of  the  or- 
der. Of  course,  under  the  usual  rules  of  ap- 
pellate review,  discretionary  rulings  are  al- 
lowed to  stand  unless  abuse  is  plainly  shown. 
The  legislative,  however,  left  that  responsi- 
bility entirely  with  the  trial  court  But  to 
the  end  that  the  law  might  be  administered, 
and  administered  uniformly  throughout  the 
state,  the  legislature  provided  for  review  of 
questions  of  law  ruled  upon  by  the  trial  court 
against  the  prosecution;  and  these  ought  to 
be  reviewed  and  determined,  even  if  another 
trial  was  granted  on  discretionary  grounds, 
so  that  errors  of  law  might  not  Intrude  their 
influence  Into  the  case  until  possibly  miscar- 
riage of  Justice  Is  wrought  thereby.  In  my 
humble  opinion,  the  manifest  wisdom  and  in- 
tention of  the  legislature  Is  set  aside  in  the 
holding  of  the  majority,  in  refusing  to  re- 
view and  determine  the  questions  of  law 
brought  here  for  review  by  this  appeaL 


STATE  «x  rel.   NORTHRUP   v.   C30NR0W, 

Sheriff. 

(Supreme  Court  of  Montana.    Dec.  28,  1893.) 

Criminal  Law— Riobt  to  Spkeot  Triai.— Uk- 

REASONABLE   DlM.AY. 

Const  art.  3,  S  10,  provides  that  in 
criminal  prosecutions  the  accused  shall  have 
the  riffht  to  a  speedy  trial.  Crim.  Pr.  Act,  § 
303,  provides  that  if  a  person  indicted  for 
an  offense,  and  committed  to  prison,  shall  not 
b«'  brouKht  to  trial  before  the  end  of  the  wecoud 
term  of  court  after  the  finding  of  the  indict- 
ment, he  shall  be  discharged.  Held,  that  where 
one  was  twice  brought  to  trial  within  the  pre- 


scribed time,  bnt,  pending  an  appeal  by  the 
state  from  the  granting  of  a  new  trial,  two 
terms  elapsed  without  a  further  trial,  thers 
was  no  failure  to  give  speedy  trial,  thongh  it 
was  finally  decided  that  the  state  had  no  right 
to  appeal.    Harwood,  J.,  concnra  in  result 

Appeal  from  district  court.  Park  ooonty; 
Jolm  Henry,  Judge. 

Application  for  habeas  corpus,  on  fiie  r^a- 
tlon  of  Charles  Morthmp,  against  John  H. 
Conrow,  sheriff  of  Park  county.  Writ  de- 
nied.   Relator  appeals.    Affirmed. 

Statement  of  the  case  by  the  Justice  deliv- 
ering the  opinion: 

Relator  in  this  case  Is  the  same  person  who 
is  respondent  in  the  case  of  State  v.  North- 
rup,  35  Pac.  228,  (Just  decided.)  See  that  case 
for  the  general  facts.  Relator  was  arraigned 
November  14,  1892,  upon  an  InformatlcHi 
charging  murder.  On  November  23d  he  was 
tried,  and  the  Jury  disagreed.  Relator  was 
then  remanded  to  the  custody  of  the  sheriff, 
respondent  herein.  On  January  23,  1893,  be 
was  tried  the  second  time,  and  convicted  of 
murder  In  the  second  degree.  On  March  24, 
1893,  the  district  court  granted  a  motion  f<H* 
a  new  trial.  Since  that  time  he  has  been  in 
the  custody  of  the  sheriff,  and  there  have 
been  two  terms  of  court— one  from  April  10 
to  April  22,  1893,  and  the  other  from  June 
19th  to  October  23d.  At  each  term  a  trial 
Jury  was  in  attendance.  There  was  time  at 
each  term  to  try  relator.  The  state  did  not 
apply  for  a  trial  at  either  term.  The  defend- 
ant's attorneys  asked  to  have  the  case  set  for 
trial.  It  does  not  appear  whether  this  re- 
quest was  made  at  the  April  term  or  the 
June  term,  or  whether  It  was  made  when  the 
Jury  was  In  attendance,  or  after  It  was  dis- 
charged. The  state's  attorney  asserts  in  his 
brief  that  "the  appellant  made  no  demand 
whatever  for  a  trial  at  the  April  term,  nor 
even  at  the  June  term,  tmtll  several  weeks 
after  he  knew  the  Jury  had  been  discharged." 
This  does  not  appear  afiBrmatively  In  the  rec- 
ord, nor  does  it  appear  that  there  was  any 
Jury  In  attendance  when  the  request  was 
made.  The  state,  meantime,  had  taken,  on 
March  20,  1893,  the  appeal  from  the  order 
granting  defendant's  motion  for  a  new  trial, 
which  appeal  was  considered  in  State  v. 
Northrup,  above  referred  to.  At  the  dose  of 
the  June  term  of  the  district  court,  on  Octo- 
ber 23,  1803,  relator,  showing  the  above  facts, 
asked  his  discbarge  in  that  court  upon  ha- 
beas corpus,  relying  upon  section  303,  Crim. 
Pr.  Act  The  court  remanded  him,  and,  from 
that  Judgment  relate-  now  appeals. 

Campbell  &  Stark,  for  relator.  Allen  R. 
Joy,  for  respondent 

DE  WITT,  J.,  (&tter  stating  the  facts.) 
The  constitution  of  this  state  provides,  in 
article  III.,  1 16,  that  In  all  criminal  prosecu- 
tions the  accused  shaU  have  the  right  to 
a  speedy  public  trial  by  an  Impartial  Jury 
of  the  county  or  district  In  which  the  of- 
fense is  alleged  to  hare  been  committed. 
The  statute   (section   ai^^^,rtv.j|]^.    Act; 
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Is  aa  foUoTra:  "Sec  303.  If  any  ponson  In- 
dicted for  any  otTcnse,  and  committed  to 
prison,  shall  not  be  brought  to  trial  before 
the  end  of  the  second  term  of  the  court 
havins  Jurisdiction  of  the  offense,  which 
shall  be  held  after  the  Indictment  is  found, 
be  shall  be  entitled  to  be  discharged,  so  far 
as  it  relates  to  the  offense  for  which  he 
was  committed,  unless  the  delay  shall  be 
granted  on  the  application  of  the  prisoner. 
ur  shall  be  occasioned  by  want  of  time  to 
try  the  cause  at  such  second  term."  The 
statute  thus  declares,  in  effect,  that  if  a 
defendant  committed  to  prison  be  not  tried 
before  the  end  of  the  second  term  after 
his  Indictment,  (or  information  filed,)  unless 
he  himself,  or  the  want  of  time,  has  caused 
the  dday,  this  is  not  giving  him  a  speedy 
triaL  But  the  relator  in  this  CEise  does  not 
bring  himself  within  the  provisions  of  sec- 
tion 303.  It  Is  not  the  fact  that  he  was  not 
brought  to  trial  before  the  end  of  the  second 
term  held  after  the  Information  was  filed. 
On  the  contrary,  be  was  tried  twice  within 
the  period  defined  by  section  303,  and  with- 
in 60  days.  It  is  true  that  two  terms  of 
court  elapsed  without  trying  him,  after  he 
was  granted  a  new  trial,  on  March  24th. 
If  he  could  show  that  the  state  unreasona- 
bly, and  wltbont  cause,  delayed  trying  him 
for  two  t&cma  of  court,  after  he  bad  once 
been  tried,  we  are  of  opinion  that  he  might 
urge  such  delay  as  a  denial  of  a  speedy 
trial,  without  relying  ui)on  the  statute,  (sec- 
tion 303,)  and  depending  simply  upon  the 
proTlslons  of  tbe  constitution,  (article  3,  i 
16;)  for  the  statute  (section  303)  does  not 
attempt  tOk  even  if  it  could,  provide  what 
shall  alone  be  a  denial  of  a  speedy  trial. 
We  may  therefore  Inquire  whether  the  facts 
shown  constitute  a  denial  of  a  speedy  trial 
In  the  case  of  U.  S.  t.  Fox,  3  Mont.  512,  in 
this  court  under  tbe  terrltwlal  organization, 
tbe  decision  was  not  made  in  view  of  sec- 
tion 303,  Grim.  Pr.  Act,  but  was  rather  upon 
the  general  principles  of  the  guaranty  of  a 
speedy  trial  by  the  constitution  of  the  Unit- 
ed States,  (article  8  of  the  amendments.) 
In  that  case  the  United  States  was  tbe 
prosecutor.  It  neglected,  for  a  whole  torm 
of  court.  Its  duty  to  provide  fimds  to  try 
tbe  case.  The  providing  of  such  ftmds  was 
wholly  within  tbe  power  and  the  duty  of 
tbe  United  States,  and  It  wholly  neglected 
to  so  provide  them,  and  did  not  attempt  to 
offer  any  excuse  for  tbe  neglect  Tbe  cotirt 
di.«cbarged  tbe  relator  in  that  case  by  rea- 
son of  tbe  nei^ect  to  prosecute.  But  In  the 
c:i»e  at  bar  tbe  state  has  pursued  the  re- 
lator, not  without  dlllgenceii  It  tried  blm 
twice  in  rapid  succession.  It  resisted  his 
motion  for  a  new  trlaL  Upon  that  motion 
being  granted,  the  state  took  an  appeal  to 
this  court,  and  during  the  pendency  of  the 
appeal  in  this  cotirt  the  state  did  not  try 
the  defendant  agaliL  Pending  that  appeal, 
defendant  sought  to  be  discharged  by  writ 
of  habeas  corptis  in  the  district  court,  and, 
T.35F.no.S— 16 


being  r«nanded,  be  Is  now  here  on  appeal 
from  that  judgment 

This  cotirt  has  now  determined  that  tbe 
appeal  of  the  state  In  the  case  of  State  v. 
Northrup  was  not  permitted  by  law.  Re- 
lator's argruuent  now  is  that,  as  it  was  de- 
cided that  tbe  state  had  no  appeal  in  the 
case  of  State  v.  Northrup,  tbe  stdte  is  now 
in  tbe  same  position  as  if  It  bad  not  at- 
tempted to  appeal,  and  had  simply  will- 
fully neglected  to  try  relator  dtiring  tbe 
time  when  tbe  pretended  appeal  was  pend- 
big.  We  cannot  concur  in  that  proposi- 
tion. Wbeitber  or  not  an  appeal  would  lie 
to  this  court  from  an  order  granting  defend- 
ant a  new  trial  seems  to  have  been  a  ques- 
tion of  great  difllculty.  See  the  opbilons  in 
State  V.  Northrup.  The  question  bad  never 
been  decided  in  this  Jurisdiction.  Upon  the 
hearing  the  contest  was  most  vigorous  and 
earnest  on  both  sides,  and  the  difficulties 
were  such  that,  after  mature  deliberation, 
this  com't  was  not  able  to  annotmce  a  unan- 
bnous  decision.  Under  these  circumstances, 
the  omission  by  the  state  to  try  the  relator 
a  third  time,  pending  their  attempted  ap- 
peal to  this  court,  was  not  a  willful  or  un- 
reasonable neglect  to  prosecute.  When  we 
observe  the  difficulty  which  tbe  question  of 
the  appeal  caused  this  court,  we  may  con- 
clude that  the  legal  advisers  of  the  prose- 
cution in  the  district  court  did  not  unrea- 
sonably delay  the  trial  of  the  relator  when 
they  ventured  to  entertain  the  opinion  that 
they  were  entitled  to  the  appeal  which  they 
attempted  to  prosecute  In  State  v.  Northrup. 
Tbe  Judgment  of  the  district  covirt  remand- 
ing relator  is  affirmed. 

PEMBERTON,  O.  J.    I  concur. 

HARWOOD,  J.  I  dissent  from  the  views 
expressed  in  the  foregoing  opinion,  but  con- 
cur In  the  conclusion  on  entirely  different 
grounds.  According  to  the  law  of  this  case, 
as  decided  in  tbe  dismissal  of  the  appeal  on 
behalf  of  the  state,  by  tbe  order  Just  made  in 
State  V.  Northrup,  defendant  ought  to  be  dis- 
charged from  custody,  as  provided  by  tbe 
statute,  (section  303,  Grim.  Pr.  Act.)  which 
statute  Is  entirely  consonant  with  the  pro- 
visions of  the  constitution,  (article  3,  f  16,) 
because,  as  conceded,  two  full  terms  of  cotirt 
passed  while  defendant  was  held  in  Jail  un- 
der Indictment,  and  was  not  brought  to  trial, 
nor  was  such  failure  occasioned  by  bis  appli- 
cation for  delay.  Tbe  former  trial  and  con- 
viction had  been  set  aside  and  annulled  by 
order  of  tbe  trial  court,  and  defendant  held 
for  another  trial,  and,  during  the  period  men- 
tioned, the  state  was  attempting  to  prosecute 
an  appeal  which  this  court  has  decided  (er- 
roneously, as  I  believe)  was  not  sanctioned 
by  law.  The  constitution  provides  that  "In 
all  criminal  prosecutions  the  accused  shall 
have  the  right  to  a  speedy  public  trial;"  and 
the  statute  gives  large  Indulgence  to  the 
state  In  providing,  "if  any  person  IndlctM, 
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for  any  offense,  and  committed  to  prison, 
■hall  not  be  brought  to  trial  before  tbe  end 
of  the  second  term  of  the  conrt  having  juris- 
diction of  the  offense,"  he  shall  be  entitled 
to  discharge,  unless  the  delay  Is  granted  on 
his  application.  After  the  former  trial,  con- 
viction was  swept  away  by  order  of  the 
trial  court,  and  defendant  was  remanded  to 
Jail,  with  the  Indictment  resting  upon  him  in 
force,  as  the  court  has  held;  and  from  that 
date— March  24th— to  the  present  December 
the  prisoner  has  been  held  In  confinement, 
with  no  movement  on  the  part  of  the  state 
towards  bringing  him  to  trial  on  the  indict- 
ment. During  this  time,  as  conceded,  at 
least  two  terms  of  the  conrt  "having  juris- 
diction of  the  offense,"  and  fully  equipped 
to  try  said  cause,  have  convened,  progressed 
through  the  term,  and  adjourned,  and  all  this 
period  of  time  has  been  frittered  away  in  a 
fruitless  and  Illegal  attempt  to  proseaite  an 
appeal  which  the  law,  according  to  the  rul- 
ing of  this  court,  did  not  permit  on  behalf 
of  the  state.  I  think  counsel  for  the  pris- 
oner are  right  In  reasoning  that.  If  this  court 
held  the  attempted  appeal  was  without  au- 
thority of  law,  then  the  prisoner  was  enti- 
tled, under  the  statute  and  constitution,  to 
discharge.  Counsel  for  the  prisoner  did  not 
find  in  those  constitutional  and  statutory  en- 
actments the  idea,  "In  effect,"  as  the  fore- 
going opinion  put  It,  that  If  the  prisoner  has 
been  tried  once  within  the  time  provided  by 
law,  and  tbe  results  of  that  proceeding  be 
entirely  annulled,  then  the  prisoner  may  be 
kept  in  jail  an  indefinite  length  of  time,  with 
the  indictment  banging  over  him,  without 
trial,  and  the  statute  referred  to  has  no 
effect  But  such  appears  to  be  the  interpre- 
tation placed  upon  tbe  provision  by  the  ma- 
jority of  this  court.  In  saying  the  prisoner 
"does  not  bring  himself  within  the  provision 
of  section  303.  It  is  not  the  fact  that  he 
was  not  brought  to  trial  before  the  end  of 
the  second  term  held  after  the  Information 
was  filed."  The  opinion  of  tbe  majority  of 
this  court,  read  In  connection  with  their 
opinion  in  dismissing  the  state's  appeal  In 
the  same  case,  concedes  that  the  state,  with- 
out any  legal  ground  bo  to  do,  has  hdd  the 
prisoner  in  jail  more  than  two  full  terms  of 
the  trial  court  without  bringing  him  to  trial; 
and  according  to  the  Interpretation  and  ap- 
plication of  section  303,  as  found  in  tbe  fore- 
going opinion,  the  prisoner  can  now  be  kept 
In  jail  as  many  terms  as  the  state,  through 
delinquency,  without  any  legal  ground  there- 
tor,  may  be  disposed  to  delay  the  trial.  This 
interpretation  is  based  upon  the  assumption 
that  said  section  provides,  "In  effect,"  that  if 
the  prisoner  is  brought  to  trial  before  the 
end  of  the  second  term  after  the  indictment 
is  filed  against  him,  and  that  proceeding  Is 
annulled,  then  tbe  prisoner  may  be  held  in 
jail,  without  trial,  as  long  as  the  state  may 
see  fit,  without  any  legal  ground  to  support 
said  action,  and  the  prisoner  "annot  daim 
tbe  protection  of  the  constitution  and  statute 


against  such  wrongful  delay.  I  do  not  eoa- 
cur  In  that  interpretation  of  the  statute. 
Nor  do  I  find  In  the  statute  or  the  constitu- 
tion any  Implication  or  proviso  that  the  same 
shall  have  no  effect  In  case  the  state  delays 
the  trial  by  undertaking,  in  a  fruitless  and 
illegal  method,  to  test  some  question  of  law, 
even  if  "the  contest  was  vigorous  and  ear- 
nest" in  respect  thereto.  Nor  shonld  there  be 
read  into  that  statute  a  proviso  that  it  shall 
not  have  effect  If  the  state  "did  not  unrea- 
sonably delay  tbe  trial"  of  the  prisoner,  as 
seems  to  be  interpolated  into  it  In  the  fore- 
going opinion.  Neither  the  statute  nor  con- 
stitution has  made  any  such  proviso.  The 
statute  fixes  the  delay  which  shall  give  the 
prisoner  the  right  to  claim  discharge,  with- 
out Inquiring  whether  there  was  a  plausible, 
reasonable,  or  unreasonable  excuse  tor  the 
delay.  Tbe  statute  declares  all  the  grounds 
upon  which  tbe  discharge  may  be  demanded. 
and  in  this  case  It  is  practically  conceded 
that  all  those  grounds  exist  In  favor  of  the 
prisoner.  But  practically  there  is  read  Into 
that  statute,  by  the  foregoing  opinion,  a  pro- 
viso which  it  does  not  contain,  to  the  effect 
that  if  the  prosecutor  concaves  that  he  has 
a  question  of  law  to  test  on  appeal,  and  suf- 
fers the  prisoner  to  lie  in  jail  under  indict- 
ment three-quarters  of  a  year,  in  an  attempt 
to  take  an  appeal  which  the  law  does  not 
permit,  then  the  prisoner  shall  suffer,  with- 
out benefit  of  the  guaranty  of  the  ctaistita- 
tion  and  statute. 

The  only  ground  up<Mi  which  I  can  concnr 
in  the  result  of  this  decision  Is  that  the  state 
was  authorized  to  prosecute  the  appeal 
which  It  did  prosecute  upon  the  ruling  of 
the  trial  court  on  the  questions  of  law. 
whereby  the  conviction  was  annulled,  and  a 
new  trial  ordered.  If  that  appeal  was  an-' 
thorized  by  the  statote,  the  order  of  the 
court  granting  a  new  trial  solely  on  two 
questions  of  law  did  not  take  effect  If  appeal 
was  taken,  until  after  review  by  the  appel- 
late court  and  tbe  prisoner's  application  for 
new  trial  was  held  in  abeyance  until  the  ap- 
pelate court  passed  thereon.  Nor  was  the 
conviction  annulled  until  the  appellate  court 
passed  upon  the  appeal,  if  the  appeal  was 
authorized.  From  that  point  of  view,  the 
prisoner  was  not  wrongfully  held  in  jail,  but 
was  held  there  as  tbe  legal  effect  and  result 
of  his  own  appllcati(»i,  because  he  was  not 
entitled  to  a  new  trial  imtU  the  authority 
theref<Mr  had  been  fuUy  adjudicated.  I  have 
no  doubt  the  order  of  the  learned  trial  court, 
in  overruling  the  prisoner's  application  for 
discharge  under  this  writ  of  habeas  corpuo. 
was  made  on  the  theory  that  the  state  was 
entitled  to  appeal,  and  have  reviewed  the 
questions  of  law  upon  which  the  (wder  for 
new  trial  was  granted.  From  that  point  of 
view,  the  ruling  of  the  trial  court  was  cor- 
rect. When  the  trial  court  ruled  upon  this 
application  for  discharge,  this  court  bad  not 
determined  that  such  appeal  was  Illegal,  and 
should  be  therefore  dismissed;   but  when  it 
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fonnd  by 'this  court  that  the  state  had 
no  authority  to  attempt  such  an  appeal,  It 
virtually  f<dIows.  as  the  law  of  the  case,  that 
the  state  had  no  auth<»rity,  under  the  oonstl- 
tutlom  and  statute  mentioned,  to  delay  the 
trial  of  the  prisoner,  as  has  been  done.  The 
views  of  the  majority  of  the  court  upon  the 
motion  to  dismiss  are  contrary,  however,  to 
those  I  entertain,  and,  according  to  the  views 
I  entertain  In  that  case,  the  prisoner  would 
have  no  right  to  discharge  under  this  pro- 
ceeding. On  that  ground  alone  I  can  concur 
In  the  determination  announced  in  this  case. 


BTATB  V.  BLOOM. 
(Supreme  Court  of  Montana.    Dec.  23,  1893.) 

Appeal  from  district  ooort.  Park  county; 
Frank  Henry,  Judge. 

Cfaarles  Bloom  was  convicted  of  crime,  and 
from  an  order  granting  a  new  trial  the  state 
appeals.    Appeal  dismissed. 

H.  3.  Haskell,  Atty.  Gen.,  Allen  R.  Joy,  and 
H.  J.  Miller,  for  the  State.  John  T.  Smith  and 
B.  C.  Day,  for  req^ondent. 

DD  WITT,  3.  This  is  an  appeal  liy  the  state 
from  the  order  of  the  district  court  granting 
defendant's  motion  for  a  new  trial.  The  de- 
fendant moved  to  dismiss  the  appeal  on  the 
rame  grounds  as  a  similar  motion  was  made  in 
the  case  of  State  v.  Nortfarnp,  35  Pac  228.  On 
the  authority  of  that  case,  it  is  ordered  that 
the  appeal  herein  be  dismissed. 

FEMBERTON,  a  J.,  concurs. 

HARWOOD,  J.,  (dissenting.)  I  dissent  on  the 
gronnds  fully  set  forth  in  State  v.  Nortfarnp, 
35  Fac22& 


PARBOTT  V.  KANB  et  sL 

(Supreme  Court  of  Montana.    Jan.  IS,  18M.) 

Action  on  Afpbal  Bono — Devbnsks. 

1.  The  sureties  on  a  stay  bond  on  appeal 
cannot  contend,  in  an  action  on  the  bond,  that 
Hm  Judgment  from  which  the  appeal  was  taken 
had  never  been  entered,  and  that  conseouentlr 
the  bond  was  void,  where  twth  the  bond  itself 
and  the  record  on  the  appeal  recite  snch  entry, 
and  where  the  canse  was  heard  on  the  appeal  ss 
if  entry  had  been  made,  and  for  over  two  years 
the  execution  of  the  judgment  was  stayed  by 
the  appeal. 

2,  The  sureties  on  a  iAmj  bond  on  appeal 
from  a  Jndgment  providing  for  the  restitution 
of  certain  premises  are  not  relieved  from  lia- 
bility by  the  fact  that  the  district  court  stayed 
all  procieedlngs  under  a  writ  of  restitution  that 
it  had  issued  in  pmrsoance  of  a  remittitur  from 
the  8npr«ne  court  affirming  ita  jndgment,  and 
that  such  stay  was  still  in  force,  where  this  stay 
was  not  had  until  after  the  commencement 
of  the  action  on  the  appeal  bond,  and  was  not 
gnuited  for  any  defect  in  the  Judgment. 

Appeal  £rom  district  court,  Deer  Lodg^ 
county;  F.  H.  Woody,  Judge. 

Action  by  George  Parrott  against  John 
Kane  and  others  on  an  appeal  bond.  Judg- 
ment for  plaintiff.  Defendants  appesL  Af- 
flrmed. 

Cole  &  Whltehin,  for  appellants.  Edward 
Scbamftow  and  Robinson  ft  Stapleton,  for 
respondent. 


DB  WITT,  J.  The  plaintiff  herein  is  the 
same  person  who  was  the  plaintiff  in  the  case 
of  Parrott  v.  Hungelburger,  reported  m  9 
Mont  52S,  24  Pac.  14.  He  brouj^t  this  ac- 
tion against  John  Kane  and  another,  who 
were  sureties  on  the  stay  bond  en.  the  ap- 
peal of  Parrott  v.  Hungelburger.  See  the 
report  of  that  case  for  the  facts  therein. 
That  action  was  in  the  nature  of  ejectment, 
judgment  being  for  the  plaintiff.  The  bond 
given  by  defendant  thereon,  on  appeal,  was 
that  she  would  pay  the  value  of  the  use  and 
occupation  of  the  premises,  not  exceeding 
$500,  pending  the  appeal.  In  this  present 
action  on  that  bond,  plaintiff  recovered  judg- 
ment for  $500.    The  defendants  appeal 

The  complaint  in  this  case  sets  up  the  fact 
of  the  Judgment  In  the  district  court  in  Par- 
rott T.  Hnngelburger,  for  the  restitution  and 
possession  of  the  premises;  also,  the  appeal 
by  the  defendant  Hungelbnrger  from  the 
judgment,  and  the  giving  of  the  undertak- 
ing on  appeal  by  the  persons  who  are  the 
defendants  in  the  case  at  bar,  (which  un- 
dertaking is  set  out  In  full  as  an  exhibit 
to  the  complaint.)  The  complaint  farther 
sets  np  the  fact  of  the  stay  of  proceed- 
ings by  virtue  of  the  undertaking,  and  the 
keeping  of  plaintiff  out  of  possession  of  the 
premises;  also,  the  fact  of  the  afiSrmance  of 
the  judgment  in  Parrott  v.  Hungelburger, 
and  the  remittitur  to  the  district  court  The 
undertaking  on  appeal  in  Parrott  t.  Hungel- 
burger recites  as  follows:  "Whereas,  the 
defendant  in  the  above-entitled  action  Is 
alx>ut  to  appeal  to  the  supreme  coiu-t  of  the 
territory  of  Montana  firom  a  judgment  made 
and  entered  against  defendant,  and  In  favor 
of  plaintiff,  in  said  action.  In  said  district 
court,  on  the  30th  day  of  October,  188S,  for 
the  restitution  of  the  premises  described  in 
the  complaint,  for  damages,  and  for  ousts; 
and  whereas,  the  appellant  is  deshrous  of  stay- 
ing the  execution  of  said  judgment  so  ap- 
pealed from.  In  so  far  as  it  relates  to  the  pos- 
session of  the  land  and  premises  described  In 
the  complaint"  The  undertaking  then  goes 
on  to  bind  the  sureties  for  the  value  of  the 
rents  and  profits.  The  defendants  denied 
that  in  Parrott  t.  Hungelburger  any  Judg- 
ment was  ever  given,  rendered,  or  entered. 
In  the  district  court.  In  favor  of  plaintiff  in 
that  case.  This  denial  was  by  the  district 
court  stricken  from  the  answer,  the  court 
holding  that  defendants  could  not  be  heard 
to  make  It  Defendants  contend  that  this 
was  error.     We  will  examine  this  contention. 

Hungelburger  died  pending  the  appeal  of 
Parrott  v.  Hungelburger  in  this  court  and 
Peter  McDevitt  administrator,  who  is  also  a 
defendant  in  the  present  case,  was  substi- 
tuted. It  is  not  contended  in  argiunent  by 
the  appellanta  but  the  judgment  in  Par- 
rott V.  Hungelburger  was  rendered,  nor,  as  It 
appears,  could  it  be  so  contended.  In  the 
record  of  that  case  In  tills  court,  a  copy  of 
the  Judgment  appears,  formal  in  all  respects, 
signed  by  the  Judge,  and  Indorsed,  "filed  and 
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Btered  October  30,  1S88."  Bat  appellants 
that  In  fact  the  Judf^ent  was  not  en- 
tered, and.  If  not  entered,  the  appeal  was 
premature,  and  a  void  proceeding,  and  the 
tmdertaklng  given  thereon  was  also  void. 
Appellants  urge  that,  therefore,  on  the  trial 
ttdow,  they  had  the  right  to  allege  and  prove 
<liat  the  Judgment  In  Parrott  t.  Hungelbur- 
ger  had  not  been  entered.  A  distinction  has 
been  made  between  "rendering"  and  "enter- 
ing" a  Judgment  That  distinction  Is  polnt- 
«d  out  by  Mr.  Justice  Sawyer  In  Gray  t. 
Palm»,  28  CaL  416.  Rendering  judgment  Is 
the  Judicial  act  of  the  court  Entering  It  Is 
the  ministerial  act  of  the  cleriL  A  Judgment 
is  a  Judgment  when  it  is  rendered.  It  is  the 
rendering  which  maites  It  a  Judgment.  The 
«ntering  makes  a  record  of  the  Judgment 
which  the  comrt  has  rendered.  See,  alsoy  1 
BIa<^,  Judgm.  S  106,  and  cases  cited.  As  to 
-the  time  for  taking  an  appeal  from  a  final 
Judgment  In  an  action  commenced  in  the 
-tfourt  in  which  the  Judgment  is  rendered,  It 
Is  provided  by  our  statute  that  It  shall  be 
taken  "within  one  year  after  the  entering 
«f  the  Judgment"  Code  ClvU  Proc  {  421. 
■Construing  the  same  language  as  Is  used  in 
this  section,  the  California  supreme  court  has 
lield  that  an  appeal  would,  on  motion,  be 
<Il8ml8sed,  If  taken  before  the  entering  of  the 
Judgment.  Thomas  v.  Anderson,  55  Cal.  43; 
McLaughlin  v.  Doherty,  54  Cal.  519;  Haynes, 
ISew  Trials  &  App.  p.  549.  The  appeals  in 
these  cases  were  held  to  be  prematura 
"There  was  no  question  but  their  subject-mat- 
'ter  was  within  the  Jurisdiction  of  the  coiu:t, 
%at  It  was  held  that  they  had  been  brought 
Into  conrt  before  the  time  provided  by  law. 
For  this  reason  they  were  dismissed  upon  a 
motion  made  when  the  case  came  to  the  su- 
X»reme  court  But  there  Is  a  very  different 
state  of  facts  in  the  case  at  bar.  No  motion 
to  dismiss  the  appeal  was  ever  made  in  Par- 
TOtt  V.  Hungelburger.  In  fact,  the  persons 
'HOW  complaining  of  the  entertaining  of  the 
appeal  in  that  case  are  the  persons  who  gave 
the  stay  bond  on  that  appeal,  which  was  so 
«ntertalned.  The  appellants  In  this  case 
stand  in  this  position:  They  executed  and 
tiled  thehr  undertaking  In  Parrott  v.  Hungel- 
'burger,  in  which  they  solemnly  recited  that 
Judgment  had  been  made  and  entered  in  that 
case.  That  Judgment  was  brought  before 
this  court  for  review.  The  derk  certified 
that  it  was  the  Judgment  In  that  case,  and, 
-forthermore,  certified  that  Judgment  had  be^i 
•entered.  Counsel  for  both  sides  appeared, 
and  argued  the  appeal  twice  in  this  court 
Not  a  suggestion  was  mad^  by  any  one  that 
the  Judgment  had  not  been  entered,  and  it 
la  conceded,  all  through  the  history  of  the 
case,  that  the  Judgment  was  in  fact  rendered. 
After  the  decision  in  this  court,  no  motion 
Tor  rehearing  was  made.  The  remittitur  was 
sent  to  the  district  court,  and  filed  therein. 
That  remittitur  was  read  In  evidence  on  the 
trial  of  the  case  at  bar.  It  was  a  rec<»d  of 
■Ahls  court  and  became,  by  filing  in  the  dis- 


trict court  July  22,  1890,  a  record  of  that 
covat  In  that  case.  It  appears  thereby,  and 
therefore  was  In  evidence  on  the  trial  of  this 
case,  that  the  Judgment  in  Parrott  v.  Hungel- 
burger was  entered  October  30,  1888.  The 
decision  of  this  court,  affirming  the  Judg- 
ment, was  upon  May  4,  1890.  The  defend- 
ant in  Parrott  v.  Hungelburger  enjoyed  the 
stay  of  proceedings  from  Octobw  30,  1888, 
to  November  28,  1890,  at  which  time  a  writ 
of  restitution  was  issued.  The  plaintiff  in 
the  case  of  Parrott  v.  Hungelburger,  against 
whom  the  appeal  was  taken,  never  asked  to 
have  it  dismissed,  and  the  defendant,  Hun- 
gelburger, not  cHiIy  did  not  ask  to  have  it  dis- 
missed, but  was  the  active  agent  in  bringing 
the  appeal  to  this  coiu-t,  and  having  it  beard. 
The  consideration  for  the  undertaking  was 
the  stay  of  proceedings.  That  consideration 
was  received.  The  stay  was  had. '  After  all 
this  history  of  the  proceedings,  and  when  the 
plaintiff,  who  had  been  kept  out  of  the  pos- 
session for  over  two  years  by  virtue  of  the 
appeal  and  the  stay  bond,  asks  to  be  made 
good  for  his  damages,  he  Is  met  with  the  ob- 
jection, for  the  first  time,  that  the  Judgment 
had  not  been  entered.  We  are  of  opinion 
that  the  objection,  at  this  time,  comes  too 
late.  The  case  of  mil  v.  Burke,  62  N.  T. 
Ill,  was  an  action  upon  an  imdertaklng  giv- 
en upon  appeal.  The  following  remarks  by 
the  New  York  court  of  appeals,  in  deciding 
the  case,  are  In  point  both  as  to  the  facts 
and  the  conclusions:  "The  objections  relate 
to  the  regularly  of  the  appeal,  and,  I  thinly 
are  not  well  founded.  It  appeared  upon  the 
trial,  by  the  remittitur  of  the  court  of  ap- 
peals, which  was  Introduced  In  evidence,  and 
It  Is  stated  as  a  fact  in  the  case,  that  the  re- 
mittitur showed,  among  other  things,  that  an 
appeal  was  taken  from  the  Judgment  of  the 
general  term  of  the  supreme  court,  referred 
to  in  said  undertaking,  to  the  court  of  ap- 
peals, and  that  said  Judgment  was  duly  af- 
firmed by  the  court  of  appeals,  with  costs, 
and  the  proceedings  duly  remitted  to  the 
court  below.  This  was,  I  think,  conclusive 
evidence  that  an  appeal  had  been  taken  by 
the  filing  of  the  notice  with  the  undertaking, 
the  service  of  the  same,  and  a  copy  of  the 
undertaking,  as  the  Code  requires;  and  it 
was  not  necessary  to  establish,  by  other  and 
independent  evidence,  that  these  preliminary 
steps,  which  are  required  to  perfect  the  ap- 
peal, bad  been  taken.  It  may  also  be  re- 
marked that  the  complaint  alleged  that  the 
Judgment  appealed  from  was,  by  the  court  of 
appeals,  duly  affirmed,  with  $132.21  costs; 
and  upon  the  trial  it  was  admitted  by  the 
defendant's  counsel  that  the  Judgments  re- 
ferred to  in  the  complaint  were  duly  recov- 
ered, as  therein  stated.  But  even  if  the  pro- 
visions of  the  Code  had  not  been  complied 
with.  In  the  particulars  named.  It  waa,  at 
most,  an  Irregularity;  and  the  submission  of 
the  cause  to  the  court  of  appeals  by  the  re- 
spondent without  any  objection  to  the  Juris- 
diction, must  be  regarded  lisa^walver  of  the 
Jigitized  by  VJV 
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tUiag  and  serrice,  and  obviate  the  alleged  de- 
fect" See,  also,  Murdock  t.  Brooks,  38  OaL 
600;  Hathaway  v.  Davis,  38  OaL  161;  Pierce 
T.  Whiting,  63  CaL  538. 

Another  point  of  appellants  must  be  no- 
ticed. They  contend  that  plaintiff  has  not 
suffered  any  damages,  caused  by  a  stay  by 
virtue  of  the  undertaking,  but  that  the  dam- 
ages occurred  by  reason  of  an  order  of  the 
district  court  staying  execution,  \rhtch  or- 
der is  still  in  force.  In  regard  to  that  or- 
der, and  the  time  when  it  was  made,  we  ob- 
save  the  following  facts,  as  they  appear  in 
the  record:  The  remittitur  from  this  court 
in  Parrott  v.  Hungelburger  was  filed  in  the 
district  court  July  22,  1890.  The  following 
November  28th,  a  writ  of  restitution  was  is- 
sued. A  year  later,  December  3,  1881,  the 
writ  of  restitution  was,  on  motion  of  defend- 
ant, recalled  and  quashed,  and  aU  proceed- 
ings were  stayed.  This  action  now  before  us 
on  appeal  was  commenced  March  27,  1881,— 
prior,  it  is  observed,  to  the  gnashing  of  the 
writ  of  restitution,— but  when  the  case  was 
tried  the  stay  of  December  3,  1891,  was  still 
in  force.  As  to  this,  the  a]K>ellant8  urge,  and 
state  in  their  brief,  "So  long  as  there  is  an 
<Hxler  of  the  court  in  force,  staying  execu- 

,  t)on  on  judgment  against  the  party  who  had 
appealed  from  a  lower  court,  the  sureties  on 
his  appeal  bond  cannot  be  sued."  Appel- 
lants, in  this  connection,  cite  PameU  v.  Han- 
cock, 48  OaL  462;  SharMi  v.  Sharon,  84  CaL 
434,  23  Pac.  1102;  Bank  v.  Rogers,  13  Minn. 
407,  (OU.  87&)  It  is  said  in  Parnell  v.  Han- 
cock, "BefMre  the  defendants,  as  sureties  of 
Porto-,  can  be  sued,  Pameli,  their  principal, 
mtist  have  himself  become  absolutely  liable 
to  pay  the  Judgment  of  the  county  court" 
But  in  the  case  at  bar  the  defendant,  when 
this  action  was  commenced,  was,  and  still  is, 
abaolotely  liable  on  the  judgment  in  Parrott 
V.  Hnngelborger.  Her  liability  to  restore  pos- 
session of  the  premises  was  adjudged  by  the 
district  conrt,  and  was  affirmed  by  the  su- 
preme court,  and  the  remittitur  was  sent 
down.  The  Judgment  is  final  and  condn- 
■iv&  It  is  not  suggested  that  it  can  ever 
again  be  questioned.  The  liability  of  defend- 
ant in  that  case  is  settled,  and  nothing  re- 

-  mains  bnt  to  enforce  the  Judgment  Such 
were  the  facts  and  conditions  when  this  ac- 
tion was  commenced.  The  keeping  of  plain- 
tiff out  of  possession,  and  atMwbing  his  rents 
and  profits,  and  this  wrongfully,  were  all 
comiflete  facts  at  the  commencement  of  this 
action.  But  landing  this  action,  and  i>efore 
Its  trial  in  the  district  court,  that  conrt 
stayed  the  writ  of  restitution,  but  not  <m 
any  grounds  that  affected  the  validity  or  in- 
tegrity of  the  judgment,  or  the  rights  of 
plaintiff,  or  the  liaUlities  of  defendant  there- 
nndo'.  The  liabilities  of  defendant  In  this 
case  had  all  accrued,  and  were  completed, 
before  the  action  of  the  district  court  in  re- 
calling the  writ  of  restitution.  We  are  there- 
tore  of  opinion  that  the  damages  to  plaintiff 
were  caused  by  the  stay  of  execution  worked 


by  the  undertaking.    The  judgment  is  af^ 
firmed,  with  remittitur  forthwith. 

PEMBBBTON,  C  J.,  and  HABWOOD,  1.. 
concur. 


JAMESON  et  al.  v.  OOIiDWELL. 

(Supreme  Coart  of  Oregon.    Jan.  8,  1884.> 

8AI.B8  TO  CORPOKATIONS — COXTBACTS  BT  OFriCSS* 

—  ComnsBioiis   ior    Ofviobbs  —  Sbcbst  A*' 

KANGIMKNT — RATIFICATION. 

1.  Where  the  officers  of  a  corporation,  o* 
its  bdialf,  make  a  contract  for  the  purchase' 
of  lumber,  with  a  secret  arrangement  with  tb« 
seller  for  a  commission  thereon  for  themselves, 
the  corporation,  on  learning  of  such  secret  ar- 
rangement, may  rescind  ue  contract  of  par> 
chase,  and,  having  done  so,  the  officers  cannot 
recover  the  commisgions. 

2.  The  fact  that  the  corporation,  after  re- 
scinding the  contract  of  purchase,  bought  the-  - 
lumber  at  a  lower  figure,  does  not  constitute  a/ 
ratification  of  the  oriEinal  contract  of  purchase;, 
rendering  the  seller  luible  to  the  officers  for  tKa- 
commissions. 

3.  Nor  does  the  fact  that  the  seller,  in  an. 
action  against  him  by  the  officers  on  the  agree- 
ment for  commissions,  sets  up  a  connterclaimt 
for  damages  bv  reason  of  the  officers'  nnaat- 
thorized  execution  of  the  contract  for  the  eoc*- 
poration,  constitute  a  ratification  of  the  eoi^ 
tract  by  the  seller,  making  him  liable  fov  tli«- 
commissions. 

Appeal  from  clrcnit  court,  Mnltnonalk 
county;  H.  Hurley,  Judge. 

Action  by  H.  M.  Jameson  and  A.  F.  Jo&n» 
against  George  U,  Coldwell  for  commissioosL 
Judgment  for  defendant  Plaintiffs  appeaL 
Affirmed. 

J.  F.  &  B.  B.  Wataon,  for  appeUanta.  X 
T.  McKee  and  Stott  Boiae  ft  Stout,  for  re- 
spondent 


MOORE,  J.  The  facts  in  this 
Identical  with  those  in  the  former  appeals. 
(Jameson  v.  Ck>ldweU,  23  Or.  144^  SL  Pac.  278^ 
and  therefore  need  not  be  detailed  here-. 
When  the  cause  was  remanded,  the  defend- 
ant by  leave  of  court,  amended  his  answer- 
by  adding  thereto  an  allegation  to  the  e£- 
f ect  that  the  plaintiffs,  as  president  and  see>- 
retary  of  the  Western  Luml>«r  Cwnpaior, 
were  on  March  1,  1888,  acting  aa  Its  sola 
agents  and  trustees  in  negotiating  and  ce»- 
Bummating  the  purcliase  of  lumbar  for  itp 
and  that  they  entered  into  a  ccHitcaat  wlt^ 
the  defendant  whereby  they  were,  withoub 
the  knowledge  or  consent  of  the  corporation;, 
to  receive  a  commission  from  tlie  defeodeBfe 
for  sales  of  lumber  from  him  to  tt;  aadi  thatv 
aa  soon  as  the  corporation  discovered  Hbtcb 
plaintiffs  were  to  receive  said  commissioo^. 
It  repudiated  the  contract  and  refused  to- re- 
ceive any  lumber  under  it  and  never  at  any 
time  consented  to  or  ratified  the  saidf  agree- 
ment. The  cause  was  tried,  by  consent  ot 
the  parties,  without  a  Jury,  and  the  fiadiaes 
of  fact  and  conclusions  of  law  being  for  Out 
defendant  upop  all  the   issues,  except    Ma- 

counterclaims.  Judgment  was.  rendered   torn 

igitizod  by ' 
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bte  costs  and  dtebursements  against  the  plaln- 
tUTa,  from  whldi  tbey  appeaL 

The  appellants  requested  the  court  to  find 
and  declare  the  tacts  upon  the  following  Is- 
snes:  "(1)  Whether  any  negotiations  were 
had  between  the  Western  Lumber  Company, 
or  any  person  claiming  or  assuming  to  act  for 
or  to  represent  It,  as  an  officer  or  agent  there- 
of, In  relation  to  the  purchase  of  the  lumber 
Inyolved  hi  this  action,  after  Its  articles  of 
Incorporation  were  signed,  on  March  1,  188S, 
and  before  the  written  agreement  for  said 
purchase  between  said  company  and  said 
Oeorge  L.  Coldwell,  of  the  same  date,  was 
executed.  (2)  Were  the  terms  of  said  pur- 
chase, or  any  of  them,  as  they  appear  In  said 
written  agreement,  finally  adjusted  and 
agreed  upon  In  the  course  of  said  negotia- 
tions? (3)  Did  Andrew  Nlcholls,  as  general 
manager  of  said  company,  act  for  or  repre- 
sent said  company  during  said  negotiations? 
(4)  Did  the  plaintiffs,  H.  M.  Jameson  and 
A.  F.  Johns,  or  ^ther  of  them,  act  for  or  rep- 
resent, or  assume  to  act  for  ,or  represent, 
said  company  during  said  negotiations,  or 
any  of  them,  as  officers  or  agents  of  said 
company?  (5)  Did  the  plaintiffs,  or  either  of 
them,  take  any  part  In  making  said  purchase, 
or  In  arranging  or  agreeing  upon  Its  terms, 
as  officers  of  said  company  or  otherwise,  ex- 
cept to  Introduce  said  George  L.  Coldwell  to 
said  Andrew  Nlcholls,  as  general  manager  of 
said  company,  after  Its  articles  of  incmpora- 
tion  were  signed,  until  said  agreement  had 
been  drawn  up  by  said  Andrew  NlChoIls,  and 
they  requested  by  him  to  execute  the  same 
in  their  official  capacity  on  behalf  of  said 
company?"  This  request  the  appellants  con- 
tend the  court  denied,  and  made  no  findings 
upon  these  Issues,  which  Is  assigned  as  error 
In  the  notice  of  appeal.  Their  theory  is  that 
Andrew  Nlcholls,  the  general  manager  of  the 
corporation,  negotiated  the  terms  of  the  con- 
tract with  the  defendant,  and  the  only  part 
they  took  in  the  transaction  was  to  introduce 
the  defendant  to  him.  A  broker  who  merely 
brings  the  parties  together,  and  has  no  hand 
in  the  negotiations  between  them,  they  mak- 
ing their  own  bargain  without  his  aid  or  In- 
terference, can  legally  receive  a  compensa- 
tion from  both,  though  each  was  ignorant  of 
his  employment  by  the  other.  Ranney  t. 
Donovan,  78  Mich.  318,  44  N.  W.  276;  Rupp 
y.  Sampson,  16  Gray,  888;  Montross  v.  Eddy. 
94  Mich.  100,  53  N.  W.  916.  The  pleadings 
present  these  issues,  and  the  bill  of  excep- 
tions shows  that  the  plaintiffs  testified  that 
the  general  manager  was  directed  to  make 
this  contract;  that  he  drew  it  up,  and  they, 
at  his  request,  signed  It,  but  that  they  had 
nothing  to  do  with  the  negotiations.  It  also 
Shows,  by  the  deposition  of  Andrew  Nlcholls, 
that  the  plaintiffs  at  that  time  were  the  only 
persons  who  represented  the  company.  The 
law  ts  well  settled  In  this  state  tliat.  In  an 
action  tried  by  the  court  without  the  Inter- 
rentton  of  a  Jury,  all  the  material  Issues 
must   be    passed    upon.     Drainage  Dlst.  y. 


Crow,  20 .  Or.  535,  26  Pac.  84B;  Pengra  y. 
Wheeler,  (Or.)  34  Pac  354. 

The  findings  of  the  court  applicable  to 
plaintiffs'  request  are  aa  follows:  "(2)  That 
pretending  to  act  as  such  officers  of  said 
company  and  agents  thereof,  and  for  and 
on  its  behalf,  they  made  and  entered  Into 
the  agreement  set  out  In  the  answer  filed 
herein,  and  on  pages  two  and  three  of  the 
amended  complaint,  with  the  defendant,  on 
the  1st  day  of  March,  1888,  by  which  the 
defendant  agreed  to  sell  and  deliver  to  said 
company  three  million  six  hundred  thousand 
feet  more  or  less,  of  Oregon  pine  and  spruce 
hunb»,  to  be  delivered  on  the  lighters  ai 
the  port  of  San  Pedro,  California,  and  fort 
which  the  said  company  agreed  to  pay  the 
said  Coldwell  the  price  as  per  schedule  of  the 
Pacific  Pine  Lumber  Company,  of  San  Fran- 
cisco, California,  with  seven  and  one-half 
per  cent  added."  "(10)  That  the  articles 
of  Incorporation  of  the  said  Western  Lum- 
ber Company  were  drawn  up  and  signed  by 
the  incorporators  thereof  on  the  Ist  day  of 
March,  1888,  a  few  hours  before  the  written 
agreement  mentioned  In  the  complaint 
(11)  That  Andrew  Nlcholls,  the  general  man- 
ager of  said  company,  wrote  out  the  contract 
between  said  company  and  the  defendant,  ^ 
and  had  full  linowledge  'of  its  terms,  but 
neither  said  Nlcholls  nae  the  said  company, 
except  the  plaintiffs,  as  president  and  sec- 
retary thereof,  had  any  knowledge  of  the 
agreement  between  the  plaintiffs  and  de- 
fendant for  the  allowance  of  said  commis- 
sion to  the  plaintiffs  for  the  sale  of  said  lum- 
ber to  said  company."  These  findings  show 
that  the  contract  was  executed  a  few  hours 
after  said  articles  of  incorporation  were 
signed;  that  the  plaintiffs  assumed  to  act 
for  and  represent  said  corporation,  as  offi- 
cers and  agents  thereof.  In  relation  to  the 
purchase  of  said  lumber;  and  It  must  be 
presumed  that  the  negotiations  were  not 
completed  until  the  contract  was  executea, 
and  that  the  terms  of  purchase,  as  they  ap- 
pear in  said  written  agreement,  were  fully 
adjusted  and  agreed  upon  In  the  course  of 
said  negotiations,  and  hence  It  was  unneces- 
sary to  find  upon  plaintiffs'  first  and  sec- 
ond requests.  The  court  finds  that  the  plain- 
tiffs, as  presidmt  and  secretary  of  said  cor- 
poration, and  agents  thereof,  and  for  and 
on  its  behalf,  not  only  mtored  Into,  but 
made,  the  agreement  with  the  defendant  a 
few  hours  after  the  articles  of  Incorporation 
were  signed;  and  that  at  that  time  they 
represented  the  company,  and  It  was  thdr 
duty,  as  such  agents  and  trustees,  to  pro- 
mote its  general  welfare  and  protect  Its  Is- 
terests;  and  hence  It  was  unnecessary  to 
find  upon  plalntlflTS'  third  and  fourth  re- 
quests. If  the  plaintiffs,  as  sach  agents, 
made  the  contract  with  the  defendant,  tbey 
necessarily  must  have  taken  part  In  nego- 
tiating with  him  for  the  purchaae  of  the 
lumber  and  in  agreeing  iqwn  the  terms  of 
payment,  and  therefore  tito  oomrt  bofenn- 

Digitized  by  VjOOyiv: 


Or.) 


JAMESON  V.  COLDWELL. 


247 


tlally  finds  tbaA  the  plaintiffs  did  more  tban 
merety  introduce  the  defendant  to  the  general 
manager,  and  this  precludes  the  necessity  of 
a  ilndlnc  upon  the  fifth  request  The  findings 
cover  all  the  issues  made  by  the  pleadings, 
and  show  that  the  plaintiffs  were  not  mwely 
iMrokerB  who  Introduced  the  parties,  bat  that 
they,  as  its  officers  and  agents,  took  part 
in  the  negotiations,  and  made  the  contract, 
at  the  same  time. having  a  secret  arrange- 
ment with  the  defendant  for  commissions. 
It  is  safe  to  presnme  that  U  the  defendant 
oould  afford -to  sell  the  quantity  of  lumber 
he  agreed  to  deliver,  and  pay  the  plaintiffs 
a  commission  of  2%  per  cent,  of  all  moneys 
received  on  account  thereof,  he  could  equally 
have  afforded  to  remit  that  amount  to  the 
corporation.  It  was  the  duty  of  the  plain- 
tiffs to  negotiate  tat  the  purchase  of  lumbw 
for  the  cori>oration  upon  the  best  possible 
terms,  and  any  advantage  to  be  obtained  In 
consequence  of  their  efforts  should  inure  to 
its  benefit;  and  hence  it  follows  that  these 
commissions  were,  in  equity  and  good  mor- 
als, the  property  of  the  corporation.  They 
could  doubtless  have  been  assigned  to  the 
plaintiffs  by  the  cwporation,  or  if  it  bad, 
at  the  time  the  contract  was  executed,  been 
aware  of  the  agreement,  and  assented  there- 
to, it  would  have  amounted  to  a  voluntary 
donation  to  them.  The  amended  answer  al- 
leges that,  aside  from  the  president  and  sec- 
retary, the  corporation  at  that  time  had  na 
Icnowledge  of  the  secret  agreement  between 
the  plaintiffs  and  defendant  for  commissions, 
and  the  court  so  finds  upon  this  issue.  The 
plaintiffs  then  oould  have  no  mwal  right  to 
a  simi  of  money  that  was  due  the  corpora- 
tion, and  as  they  were  its  agents  and  tros- 
tees,  whose  duty  it  was  to  advance  its  in- 
terests, and  by  their  endeavors  malce  the 
capital  stock  pay  a  dividend,  they  can  have 
no  legal  right  to  these  commissions.  To 
permit  the  officers  of  a  corporation  to  ap- 
propriate Its  property  without  rendering  a 
just  equivalent  is  a  fraud  upon  its  crediton> 
and  stockholders,  for  whom  the  funds,  prop- 
erty, and  franchises  are  held  in  trust  The 
case  of  Atlee  v.  Fink,  42  Amer.  Bep.  886,  is 
very  similar  to  the  one  at  bar.  In  that  case 
the  defendant  was  employed  upon  a  salary 
to  superintend  the  construction  of  buildings 
for  his  employers,  who  woold  pay  no  bills 
for  labor  or  lumber  until  certified  by  defend- 
ant to  be  correct  The  defendant  entered 
into  a  secret  agreement  by  wlilch  he  was 
to  receive  a  commission  of  2^  per  cent  on 
lumber  sold  by  plaintiffs  to  defendant's  em- 
ployers upon  his  recommendation.  In  an 
action  to  recover  the  commission  it  was  held 
that  the  contract  was  void.  Henry,  J., 
said:  "Oae  employed  by  another  to  trans- 
act business  for  him  has  no  right  to  enter 
into  a  contract  with  a  third  person  which 
would  place  it  In  his  power  to  wrong  his 
principal  In  the  transaction  of  the  business 
of  the  latter,  and  which  would  tempt  a  bad 
man  to  act  In  bad  faith  toward  his  employer. 


The  Interests  of  the  defendant's  employers, 
and  those  of  plaintiffs,  as  buyers  and  sellers, 
were  antagonistic,  and  defendant  could  not 
serve  two  masters  in  a  matter  in  which  there 
was  such  a  conflict  in  their  interests."  It 
was  also  held,  in  the  same  cose,  that  it  was 
wholly  immaterial  whether  the  agreement 
with  the.  defendant  was  ratified  or  not  by 
the  plaintiffs,  and  that  the  ratification  of  the 
contract  would  not  have  eliminated  the  ele- 
ment which  rendered  It  invalid.  It  would 
doubtless  be  presumed  that  Andrew  Nicholls, 
the  general  manager,  who  wrote  the  con- 
tract and  was  present  when  it  was  executed, 
represented  the  coriraratlon,  (Sacalarls  v. 
Railroad  Co.,  18  Nev.  155,  1  Paa  835;)  bat 
this  presumptl(m  Is  overcome  by  the  finding 
of  the  court  that  the  plaintiffs  made  and  en- 
tered Into  the  contract  with  the  defendant 
The  plaintiffs,  as  agents  and  trustees  of  the 
corporation,  without  its  consent,  could  not 
make  a  contract  on  its  behalf  with  the  do- 
fendant,  in  which  they  had  a  private  inter- 
est Mor.  Prlv.  Corp.  |  617.  They  could 
not  therefore,  with  respect  to  these  com- 
missions, act  for  themselves  and  for  the 
corporation,  nor  occupy  a  positlcm  in  con- 
flict with  its  Interests.  Wardell  v.  Raih-oad 
C!o.,  103  U.  S.  651.  Such  a  contract  is  not 
necessarily  void  per  se  in  the  sense  tliat  It 
is  incapable  of  ratification,  bnt  it  may  be 
avoided  by  the  corporation  within  a  reason- 
able time.  Greenh.  Pub.  Pol.  296.  This  It 
did  as  soon  as  the  secret  agreement  between 
the  plaintiffs  and  defendant  became  known, 
and  refused  to  accept  any  lumber  from  the 
defendant  under  the  contract 

The  appellants  contend  that  the  modlflcn- 
tlon  by  which  the  7^  per  cent  above  the 
said  schedule  price  was  remitted  amountea 
to  a  ratification  of  the  original  contract  and 
made  the  defendant  liable  for  their  c<>m- 
missions.  Ratification  Is  the  approval  by 
the  principal  of  the  unauthorized  act  of  an 
agent.  If  the  agent  carry  out  the  instruc- 
tions of  the  principal  In  the  execution  of  a 
contract  on  his  behalf,  the  minds  of  the 
principal  and  of  the  other  contracting  party 
have  met  and  agreed  upon  the  terms,  and 
the  contract  is  of  binding  force  from  the 
date  of  Its  execution.  If,  however,  the  agent 
make  a  contract  for  his  principal  without 
authority  therefor.  It  cannot  bind  the  latter, 
because  it  Is  not  his  act  and  the  minds  of 
the  parties  have  never  met  or  agreed  upon 
the  terms.  If  the  principal  ratify  the  act 
of  the  agent  the  contract  becomes  valid, 
and  in  all  things  relates  back  to  the  date 
of  its  execution.  There  are  certain  acts  on 
the  part  of  the  principal  which  are  con- 
strued by  the  courts  as  a  ratification.  Thus, 
if  he,  with  full  knowledge  of  all  the  terms 
of  a  contract  made  by  his  agent,  accept  any 
portion  of  the  fruits  resulting  tharefrom,  he 
is  held  to  have  accepted  and  ratified  the 
whole.  Whart  Ag.  f  72,  The  corporation 
did  not  accept  any  fruits  of  the  transaction, 
bat  r^udiated  the  whale  contract  witiilii  a 
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naaonable  time,  as  It  had  a  right  to  do  un- 
der the  drcumBtancea,  and  then  made 
another  for  Itself;  and  the  tact  that  It 
adopted  some  of  the  language  of  the  old  con- 
tract made  It  no  less  a  new  one.  The  de- 
fendant not  having  received  or  accepted  any 
of  the  fruits  of  the  old  contract,  and  the 
7^  per  cent  mbove  the  said  schedule  price, 
which  was  the  consideration  for  the  agree- 
ment to  pay  the  commissions,  haying  been 
remitted  by  the  new  contract,  there  was  no 
ratification  of  the  old  one,  nor  any  part 
thereof.  The  appellants  also  contend  that 
the  defendant  ratified  the  contract  by  his 
counterclaim  for  damages.  Mr.  Wharton,  In 
his  work  on  Agency,  (section  90,)  states  th» 
accepted  law  on  that  subject  to  be  that  if 
the  principal  elect  to  sue  the  agent  for  the 
proceeds,  and  not  the  damages  caused  by 
the  unauthorized  act,  he  necessarily  ratifies 
the  contract.  When  an  agent,  without  au- 
thority, sells  the  property  of  his  principal, 
the  latter  may  waive  the  tort,  and  bring  an 
action  for  the  proceeds,  and  in  doing  so  he 
ratifies  the  act  of  the  agent;  but  bringing 
an  action  against  the  agent  for  the  damages 
caused  by  the  unauthorized  act  can  never 
amount  to  a  ratification.  The  contract,  at 
lis  Inceptim,  having  been  unlawful  because 
of  the  secret  agreement,  and  not  having  been 
ratified,  it  follows  that  the  judgment  must 
be  aflSrmed. 


KNOIX  V.  KIESSLma  et  ux.' 
(Supreme  Coort  of  Oregon.   March  Term,  18S0.) 
Husband  aso  With  — Hoktoaob  ov  Wivb's  Bep- 

AKATB  PBOPBKTT — ETTBCT. 

^e  wife's  'covenants,  where  she  binds 
her  property  as  secnrity  for  her  husband's  debts, 
should  not  be  construed  to  create  a  personal 
liability  beyond  the  property  mortgaged,  nnless 
she  is  a  party  to  the  contract  of  Indebtedness. 

Appeal  from  circuit  court,  Multnomah 
county. 

Action  by  A  R.  Knoll  against  H.  H. 
Kiessling  and  Emellne  W.  KlessUng,  his 
wife,  to  foreclose  a  mortgage  of  land  exe- 
cuted by  defendants  to  Hobart,  Wood  &  Co., 
and  assigned  by  them  to  plaintiff.  There  was 
a  decree  for  plalntifT,  and  defendants  appeal 
Modified. 

The  complaint  alleges  the  partnership  of 
Hobart,  Wood  &  0>.,  the  marital  relation 
of  defendants,  the  execution  and  delivery  of 
a  promlss(M7  note  by  the  husband,  H.  H. 
Kiessling,  and  the  execution  and  delivery  by 
both  husband  and  wife  of  a  mortgage  on  her 
property  to  secure  this  note.  The  mortgnge 
was  In  the  usual  form,  and  contained  this 
covenant:  "And  the  said  H.  H.  Kiessling 
and  Emcllne  W.' Kiessling,  heirs,  executors, 
and  administrators,  doth  covenant  and  agree 
to  pay  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators,  or  as- 
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signs,  the  said  sum  of  money  as  above 
mentioned."  Tlie  circuit  court  entered  a  de- 
cree foreclosing  the  mortgage,  and  giving 
judgment  against  both  H.  H.  and  Bmdlne 
W.  Kiessling  for  -any  deflclem^  remaining 
after  applying  the  proceeds  of  the  aale  of 
the  mortgaged  property  to  the  payment  <tf 
the  Judgment. 

WALDO,  O.  J.  The  objection  to  tbe  ad- 
mission of  the  note  In  evidence,  now  made 
for  the  first  time,  that  the  signatDres  of  the 
maker  and  of  the  indorsers,  Hobart,  Wood 
&  Co.,  were  not  proven,  not  having  been 
made  when  the  note  was  offered  in  evidence, 
was  waived.  The  evidence  to  impeach  the 
mortgage  <»  the  ground  of  fraud  in  obtain- 
ing it,  in  this,  that  the  tnortgage  did  not 
contain  important  clauses  of  the  agreement 
which  Mrs.  Kiessling  supposed  were  in 
eluded  In  It,  Is  Insufficient  for  the  purpose. 
It  Is  testimony  which  contradicts  the  con- 
tract A  clear  case  must  tie  made  oat  to 
produce  that  result  If  the  evidence  in  this 
case  were  sufficient  for  that  purpose,  no 
written  contract  would  be  safe.  It  is  Impos- 
sible, with  any  due  regard  to  the  safety  of 
business  transactions,  to  act  upon  the  testi- 
mony In  this  case,  and  relieve  Mrs.  Elless- 
ling  from  her  scdemn  written  obligation.  It 
is  extremely  doubtful  If  the  alleged  repre- 
sentatimis  of  Saufly  amount  to  an  estoppel 
were  we  to  take  the  ground  that  they  were 
actually  made.  Blgdow,  Estop.  476^  But  we 
place  our  decree  expressly  upon  the  ground 
that  the  testimony  is  insufflclent  to  impeach 
the  written  Instrument  There  does  not 
seem,  however,  anything  to  bind  Mrs.  Kiess- 
ling to  a  personal  liability  beyond  the  value 
of  her  property  mortgaged,  except  the  bare 
covenants  in  the  mortgage.  A  wife's  cot*- 
enants,  where  she  binds  her  propal7  as  se- 
cmrlty  for  her  husband's  debts,  should  not 
be  construed  to  create  a  personal  liability 
beyond  the  value  «f  her  property  mortgaged, 
tmless  she  be  a  party  to  the  contract  of  in- 
debtedness, which  In  this  case  she  is  not 
To  this  extent,  therefore,  the  decree  should 
be  modified;  but  as  this  point  was  not  a 
ground  of  contention  lielow  between  the 
parties,  it  seems  proper  that  the  costs  ahonid 
follow  the  decree.  With  this  exception,  the 
decree  will  be  affirmed. 


NOBLITT  V.  BEEBB.» 
(Supreme  Court  of  Oregon.    Oct,  1882.) 

DbEDS — CONTKTANOB  TO  HUSBASD    AXS  WWB— 

Estate  bt  Entibstt. 
In  Oregon,  a  conveyance  to  a  hnsband 
and  wife  creates  an  estate  by  entirety. 

Appeal  from  circuit  court,  Clackamas  coun- 
ty. 
Action  by  C.  W.  Noblltt  against  Charlotte 

'Published  through  the  courtesy  of  the  o.ii- 
rial  reporter.  C^ r^r^r^]ry 
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Be«>b?  to  qttlet  title  to  land.  There  vnm  a 
docr(>e  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

In  1860  Adams  and  his  wife  conveyed  the 
premises  to  Austin  S.  Beebe  and  Susan,  bis 
wife.  In  1868  Susan  Beebe  died  intestate, 
learlns:  two  children,  Willis  and  Charlotte. 
In  1875  Willis  died  unmarried  and  intestate, 
and  In  1877  Austin  S.  Beebe  died  intestate, 
learlnsr  surriTing  him  the  said  Ctiarlotte. 
Thereafter,  an  administrator  was  appointed 
for  the  estate  of  Austin  S.  Beebe,  and  this 
administrator  sold  to  the  respondent,  Noblitt, 
whatever  right  said  Austin  S.  Beebe  had  In 
the  disputed  premises.  Noblitt  claims  that 
Beebe  and  wife  had  an  estate  by  entirety, 
that  on  the  death  'of  Susan  Beebe  her  bus- 
band  became  the  owner  of  the  entire  estate, 
and  tbat  plaintiff  bought  all  tlUs  estate  from 
the  administrator,  while  Charlotte  Beebe 
claims  that  she  is  the  sole  heir  of  her  motb- 
«■,  and  as  such  is  the  owner  of  an  undivided 
half  interest  in  the  land,  as  the  deed  to  Bee- 
be and  wife  created  a  tenancy  In  common. 

Johnson,  McCown  &  Macmm  and  Northup 
tt  Gilbert,  for  appellant,  Beebe.  Bastham  Sc 
McBrtde,  for  respondent,  Noblitt 

WALDO,  J.  In  1866  Adams  conveyed  a 
tract  of  land  in  Clackamas  county  to  Austin 
Beebe  and  Susan  Beebe,  husband  and  wife. 
In  fee.  Held,  that  A.  B.  and  S.  B.  took  an 
estate  In  entirety.  Fisher  v.  Provin,  25 
Mich.  847;  Dea  v.  Hardenburgh,  10  N.  J. 
Law.  42;  Ifarbnrg  t.  Cole,  49  Md.  402; 
Meeker  v.  Wright,  76  N.  Y.  273;  1  Bish.  Mar. 
Worn.  I  615;  Oo^et  v.  Gorl,  31  Barb.  814; 
Hemingway  t.  Scales,  42  Mlsa  I. 


HOUOH  V.  HOUOH. 
(Supreme  Conrt  «f  Oregon.    Jan.  8,  1804.) 
Amumpsit— Complaint— DuPLiciTT 
A  complaint  in  assnmpalt  which  alleges 
that  defendant  has  failed  to  iceep  a  promise  to 
pay  a  specified  snm  for  money  paid,  goods  fnr- 
nidied,  and  money  loaned  is  not  objectionable 
for  dnplidty,  since  the  several  transactions  con- 
st] tnte  bnt  one  canse  of  action. 

Api>eal  frcKu  clrcoit  court.  Crook  county; 
W.  Ia.  Bradshaw,  Judge. 

AflBompslt  by  A.  W.  Hough  against  A. 
Hoogh.  From  an  order  denying  a  motion 
to  strike  out  the  complaint,  defendant  ap- 
peals.    AflOrmed. 

J.  F.  Moore,  toe  appellaat  Oeorge  W. 
Barnes,  f&r  respondent 

LORDv  C.  J.  This  is  an  action  to  recover 
money.  The  complaint  alleges,  in  substance, 
tbat  the  plaintiff,  at  the  special  instance  and 
reqaest  of  the  defendant,  between  the  dates 
qtedfled,  in  Crook  county.  Or.,  "loaned  the 
defendant  money,  furnished  blm  goods,  wares, 
and  merchandiaet  paid  oat  m<Miey  at  bis  re- 
quest, etc,  to  the  foil  aggregate  amount  of 
f74S.S8:"  tbat  tiw  "defendant  agreed  and 


promised  to  pay  the  plaintiff  therefor  the  said 
sum  of  $748.58;  that  he  has  not  paid  the  same, 
or  any  part  thereof,  except  the  sum  of  $400; 
and  that  there  remains  yet  wholly  unpaid 
a  balance  for  $308.58;  and  that  the  same  is 
now  due,"  etc.  The  defendant  interposed  a 
motion  to  strike  out  the  complaint,  alleging, 
as  the  ground  therefor,  "that  several  causes 
of  action  are  improperly  united  in  one  coimt," 
which  motion  was  overruled,  and,  the  defend- 
ant refusing  to  plead  further,  the  court  ren- 
dered Judgment  for  the  plaintiff  for  the 
amount  claimed,  from  which  Judgment  the 
defendant  has  brought  this  appeal.  If  the 
several  facts  alleged  constitute  but  one  cause 
of  action,  the  complaint  is  not  vulnerable  to 
the  objection  raised  by  the  motion;  but,  if 
they  are  separate  transactions  or  demands, 
they  should  be  separately  stated,  as  distinct 
causes  of  action.  A  complaint  which  fails  to 
keep  separate  the  different  grounds  of  action, 
but  confuses  and  blends  them  in  one  state- 
ment, is  open  to  the  objection  of  duplicity. 
The  vice  of  duplicity  in  pleading  consists  in 
the  union  of  more  than  one  cause  of  action 
in  one  count  in  a  writ,  or  more  than  one  de- 
fense in  one  plea,  or  more  than  a  single 
breach  in  a  replication,  and  not  in  the  union 
of  several  facts,  constituting  together  bnt  one 
cause  of  action  or  one  defense  or  one  breach. 
Jaclcson  v.  Rundlet,  1  Woodb.  &  M.  381; 
Harker  v.  Brink.  24  N.  J.  Law,  333;  Patcher 
V.  Sprague,  2  Johns.  462.  A  complaint,  tbero- 
tare,  may  contain  in  a  single  statement  nu- 
merous matters,  provided  they  are  covered 
by  one  contract,  or  constitute,  when  taken 
together,  but  a  single  cause  of  action.  The 
complaint,  in  effect,  states  tbat  the  defend- 
ant, in  consideration  of  the  transactions  al- 
leged, promised  to  pay  plaintiff  the  full  sum 
specified,  and  that  he  had  not  paid  the  same, 
except  a  certain  sum  named,  and  that  there 
is  a  balance  now  due  and  unpaid  for  whicli 
Judgment  Is  asked.  The  cause  of  action  is 
based  on  the  promise  to  pay  for  the  goods 
furnished,  money  loaned  and  advanced,  a 
specified  sum,  and  the  failure  to  keep  such 
promise.  The  union  of  these  several  transac- 
tions is  the  foundation  of  the  promise;  hence 
they  constitute  together,  not  several,  but  one, 
cause  of  action.  Tlie  fact  tbat  each  different 
transaction  might  be  the  ground  of  a  distinct 
cause  of  action  does  not  affect  the  principle 
involved  when  such  transactions  are  united 
under  one  promise.  "Where  there  is,"  said 
Strong,  J.,  "an  account  for  goods  sold  or  labor 
performed,  where  money  has  been  lent  to  or 
paid  for  the  use  of  a  party  at  different  times, 
w  several  items  of  claim  spring  in  any  way 
from  contract,  whether  one  only  or  separate 
rights  of  action  exist,  will  la  each  case  de- 
pend upon  whether  the  case  Is  covered  by 
one  or  by  separate  contracts.  The  several 
items  may  have  their  origin  in  one  contract. 
as  on  an  agreement  to  sell  and  deliver  goods 
or  perform  work  ae  advance  money;  and 
usually,  in  the  case  of  a  running  account,  it 
may  be  fairly  implied  that  it  is  in  pursuanc*> 


250 


PACIFIC  REPOBTEE,Voi.  85. 


(Or. 


«t  an  agreement  tliat  an  accotmt  may  be 
opened  and  contlnned  either  (or  a  definite 
period  or  at  the  pleasure  of  one  or  both  of 
the  parties."  Secor  ▼.  Stnrgis,  10  N.  Y.  558. 
The  complaint.  It  is  admitted,  is  not  well 
drawn,  but  we  think  It  states  a  eanse  of  ac- 
tion. If  the  defendant  desired,  he  could  have 
required  an  itemized  account,  or  moved  to 
have  the  complaint  made  more  definite  and 
certain,  If  this  was  essential  to  his  defense, 
or  necessary  to  more  fully  disclose  the  nature 
of  the  transactions.  He  did  not  see  fit  to 
pursue  this  coarse,  but  attaclied  it  in  its  pres- 
ent form,  embracing,  as  it  does,  all  the  items 
as  an  entire  demand,  or  uniting  the  transac- 
tions under  his  promise  and  agreement  to  pay 
tlte  som  iQ>eclfled  aa  a  single  cause  of  action. 
Such  being  the  case,  we  do  not  see  how  the 
ruling  of  the  court  affected  any  substantial 
right  of  the  defendant  It  results  that  tbe 
Judgment  must  be  affirmed. 


ORAPT  T.  NOBTHBRK  PAO.  E.  CO. 

(Snpreme  Conrt  of  Oregon.    Jan.  8,  189^) 

Dbath  bt  WaoKornL  Act— Action  bt  Parsnt— 
Whbn  Lies. 
Hill's  Code,  |  34,  giving  the  parent  or 
(Tuardian  a  riKlit  of  action  for  the  mjniy  or 
death  of  a  child,  applies  only  where  the  child 
is  a  minor.  Putman  v.  Pacific  Co.,  27  Pac: 
1033,  21  Or.  244,  foUowed. 

Appeal  from  circuit  court,  Multnomah 
county;   E.  D.  Shattuck,  Judge. 

Action  by  Julia  Craft  against  the  Northern 
Pacific  Railroad  Company  to  recover  for 
the  death  of  Benjamin  P.  Craft,  plaintiff's 
son.  There  was  judgment  for  defendant,  on 
a  general  demurrer  to  the  complaint,  and 
plaintiff  appeals.    Affirmed. 

The  action  was  brought  under  Hill's  Code, 
{  34,  which  reads  as  follows:  "A  father,  or 
in  case  of  tbe  death  or  desertion  of  his  fami- 
ly, the  mother,  may  maintain  an  action  as 
plaintiff  for  the  Injury  or  death  of  a  child, 
and  a  guardian  for  the  Injury  or  death  of 
his  ward."  The  complaint  alleged  negli- 
gence on  the  part  of  defendant  in  the  equip- 
ment and  management  of  the  switch  engine 
which  ran  over  and  killed  decedent,  the 
father's  desertion  of  bis  family,  and  plain- 
tiff's dependence  on  decedent  for  her  neces- 
sary support.  It  also  alleged  that  decedent 
was  tmmarrled,  was  a  member  of  plalntiflrs 
family,  and  that  his  age  was  21  years  and 
8  months. 

Watson,  Beekman  &  Watson,  for  appel- 
lant  Joseph  Simon,  for  respondent 

PBE  CURIAM.  As  this  case  Inrtrtyefl  tbe 
same  qaestlon  decided  In  Pntman  v.  Pacific 
Oo.,  21  Or.  244,  27  Pac.  1083,  we  are  of  the 
opinion  that  tbe  right  of  action  given  by 
section  34,  Hill's  Code,  to  a  parent  or  guar- 
dian f<»'  the  Injnry  or  death  of  a  child,  la 
confined  to  minority,  and  that  the  view  ex- 


pressed on  rehearing  In  that  case  should  con- 
trol and  be  decisive  of  the  present  case; 
Judgment  affirmed. 


OSMUN  V.  WIMTBBS. 
(Supreme  Court  of  Oregon.    Jan.  8,  1884.) 
Breach  of  Habriiob  Phomisb  —  Damaoes  —  Bb 
DucTioN— Evidence  of  EKOAesiiENT — Bxpcta 

TIOH   FOR  TbCTH — EVIDENCE. 

1.  In  an  action  for  breach  of  promise,  plain- 
tiff may  allege  and  prove,  as  an  dement  of 
damages,  seduction  under  promise  of  marriage, 
though  a  statute  gives  a  woman  a  right  of  ac- 
tion for  her  own  seduction. 

2.  It  is  for  the  jury  to  say  whether  ther 
will  consider  the  fact  of  seduction  in  estimating 
damages  in  an  action  for  breach  of  promise, 
and  it  is  error  to  instruct  that  they  must  con- 
sider it 

3.  Where  defendant's  offer  of  marriage  is 
denied  by  him,  plaintifTs  declarationB,  made  in 
the  absence  of  defendant,  that  she  was  engaged 
to  him,  are  not  admissible. 

4.  Bridence  to  show  plaintiff's  reputation 
for  truth  is  not  admissible  where  snch  reputa- 
tion has  not  been  attacked. 

Appeal  from  circuit  court,  Multnomah 
county;  B.  D  Shattuck,  Judge. 

Action  by  May  Osmun  against  H.  D.  Win- 
ters. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Watson,  Beekman  &  Watson,  fen:  appel- 
lant Flegel  &  Stanlslawsky,  P.  J.  Bannon, 
and  A.  F.  Sears,  Jr.,  for  respondent 

BEAN,  J.  This  appeal  Is  brought  by  the 
defendant  to  reverse  a  Judgment  recovered 
against  him  In  an  action  for  a  breach  of 
promise  of  marriage.  The  complaint  avers 
a  mutual  promise  of  marriage  between  tbe 
plaintiff  and  defendant  made  on  or  about 
the  17th  day  of  January,  1892,  to  be  per- 
formed on  or  about  the  2d  day  of  May,  1892, 
and  a  postponem^it  thereof  at  the  request 
of  the  defendant  until  the  2d  day  of  August 
following;  and  "that  on  or  about  the  10th 
day  of  April,  1892,  In  the  city  of  Portland, 
county  of  Multnomah,  and  state  of  Oregon, 
the  defendant  invited  the  plaintiff  into  his 
parlor  In  defendant's  building,  situated  on 
the  northeast  cmmer  of  Fifth  and  Davis 
streets,  in  said  city,  county,  and  state,  and 
while  there,  under  promise  of  marriage,  the 
defendant  took  improper  liberties,  seduced, 
and  had  carnal  intercourse  with  said  plain- 
tiff, and  thereafter,  by  repeated  promises  of 
marriage,  induced  plaintiff  to  continue  said 
sexual  Intercourse  with  said  defendant  and 
to  live  with  him,  and  by  reason  th&eof  this 
plaintiff  has  suffered  great  meital  anguish, 
her  health  was  greatly  impaired,  abd  her 
character  and  reputation  ruined;"  and  fur- 
ther avers  a  breach  ot  the  contract  by  the 
defendant  on  or  about  tbe  14th  <^  Angnst 
1892.  Tbe  answer  contains  a  specific  denial 
of  all  the  allegations  of  the  complaint  and 
for  a  separate  defense  avers  that  plaintiff 
was  an  unchaste,  lewd,  and  lasciviona  wo- 
man, specifying  certain  acbrof  lewdness  on 
.gitizcd  by  VjL 
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ber  part,  all  of  which  were  unknown  to  the 
defendant  at  the  time  the  several  alleged 
promlaeB  of  marriage  were  entered  Into.  The 
trial  resulted  In  a  verdict  and  Judgment  In 
favw  of  the  plalntlfr  for  the  sum  of  $10,500, 
trom  which  defendant  brings  this  appeal,  al- 
'oging  error  In  the  admission  of  testimony 
and  In  the  instructions  to  the  jury. 

The  first  question  arises  upon  the  following 
iDstmctioa:  "This  is  an  action  for  a  breach 
of  promise  of  marriage,  and  although  there 
has  been  a  good  deal  of  evidence  Introduced 
here  bearing  upon  the  question  at  seduction, 
which  is  set  up  In  the  pleadings  in  the  case, 
yon  must  not  consider  seduction  as  the  prin- 
cipal element  in  the  case.  All  that  can  be 
claimed  for  or  gained  by  the  charge  of  se- 
duction in  these  pleadings  is  an  aggravation 
of  damages,  and  yon  have  nothing  to  do  wltii 
that  question  unless  yon  tbest  find  that  there 
was  a  promise  of  marriage,  and  that  the 
promise  was  broken.  The  defendant  denies 
that  there  was  any  seduction.  The  plalntifT 
alleges  that  there  was  a  Beduction.  And  be- 
fore yon  can  make  any  use  of  that  matto:  of 
Beduction  in  determining  the  case,  you  must 
find  the  fact  that  there  was  a  seduction  sub- 
stantially as  alleged.  And  then,  if  yon  find 
from  the  whole  matter— the  whole  case— that 
the  promise  of  marriage  was  made,  and  Jus- 
tification for  brealdng  off  the  promise  has  not 
been  proren,  and  tliat  there  was  seduction, 
then  you  must  consider  the  seduction  as  well 
as  the  allegations  of  Justification  tar  refusing 
to  carry  out  the  promise  of  marriage,  in  as- 
sessing the  damages."  To  all  that  portion  of 
this  instruction  relating  to  seduction,  and  di- 
recting the  Jury  to  consider  the  same  as  an 
element  of  damages,  the  defendant  excepted, 
and  now  assigns  the  same  as  error.  Several 
objections  are  made  to  this  instmction,  and 
of  these  in  their  order. 

First.  It  Is  contended  that  there  is  no  suffi- 
cient allegation  in  the  complaint  of  seduction 
under  a  promise  of  marriage;  but  In  this  con- 
tention we  are  unable  to  agree  with  counsel. 
It  seems  to  us  that  by  a  fair  construction  of 
the  complaint  it  Is  averred  that  the  alleged 
seduction  was  under  a  promise  of  marrlag& 

It  is  next  contended  that  seduction  can- 
not be  alleged  and  proved  as  an  element  of 
damages  in  an  action  for  a  breach  of  a 
promise  of  marriage.  Upon  this  question 
there  is  some  slight  conflict  in  the  books,  but 
the  decided  current  of  authority,  both  in  this 
country  and  England,  is  that,  while  damages 
for  seduction,  as  a  distinct  ground  of  action, 
cannot  be  added  to  the  damages  which 
plaintiff  is  entitled  to  recover  for  a  breach 
of  the  promise  to  marry,  it  may,  if  alleged, 
be  shown  in  aggravation  of  damages,  on  the 
ground  that  compensation  for  the  injury  she 
bas  received  by  the  breach  of  the  contract 
cannot  be  Justly  estimated  without  taking 
Into  conslderatl<m  the  increased  humiliation 
and  distress  to  which  she  has  been  exposed 
by^  the  defendant's  conduct  The  action  is 
Bominallr  tor  a  breach  ct  contract,  but  tbe 


damages  are  awarded  upon  principles  more 
commonly  applicable  to  actions  of  tort;  and, 
if  Beduction  is  brought  about  by  a  reliance 
upon  the  cimtraet,  it  may  in  no  very  indirect 
way  be  said  to  be  a  breach  of  its  implied 
conditions.  "Such  an  engagement,"  says 
Mr.  Juatloe  Campbell,  "brings  the  parties 
necessarily  into  very  intimate  and  confiden- 
tial relations,  and  the  advantage  taken  of 
those  relations  by  the  seducer  is  as  plain 
a  breach  at  trust  in  all  tta  essentiai  features 
as  any  advantage  gained  by  a  trustee  or 
guardian  or  confidential  adviser,  who  cheats 
a  confiding  ward  or  l>eneficiary  or  client  Into 
a  losing  bargain.  It  only  differs  from  ordi- 
nary breaches  of  trust  in  tieing  more  heinous. 
A  subsequent  refusal  to  marry  the  p^^on 
whose  confidence  has  been  thus  deceived 
cannot  fall  to  be  aggravated  in  fact  by  the 
seducti<m.  The  contract  is  twice  broken. 
The  result  of  an  (vdlnary  breach  of  promise 
la  the  loss  of  the  alliance,  and  the  mortifica- 
tion and  pain  consequent  on  the  rejection. 
But  In  case  of  seduction  there  is  added  to 
this  a  loss  of  character  and  social  position, 
and  not  only  deeper  shame  and  sorrow,  but 
a  darkened  future.  All  of  these  spring  di- 
rectly and  naturally  from  the  broken  obliga- 
tion. The  contract  involves  protection  and 
respect,  as  well  as  affection,  and  is  violated 
by  the  seduction  as  it  Is  by  the  refusal  to 
marry.  A  subsequent  marriage  condones  the 
first  wrong,  but  a  refusal'  to  marry  makes 
the  seduction  a  very  grievous  element  of  in- 
Jury,  that  cannot  be  lost  sight  of  in  any 
view  of  Justice."  Sheahan  v.  Barry,  27  Mich. 
210.  The  common-law  practice  is  substan- 
tially uniform  in  admitting  such  evidence, 
and  is,  we  think,  based  upon  sound  prin- 
ciples. 3  Suth.  Dam.  316;  Cooley,  Torts,  510; 
1  Bish.  Mar.  &  Div.  {  232;  Hattin  v.  Chap- 
man, 46  Conn.  607;  Sauer  v.  Schulenberg, 
83  Md.  288;  Knlffen  v.  McConnell.  30  N. 
Y.  285;  Sherman  v.  Rawson,  102  Mass.  395; 
Kelley  t.  Riley,  106  Mass.  339;  note  to 
Weaver  v.  Bachert,  44  Amer.  Dec.  178;  Ber- 
ry V.  Da  Costa,  L.  R.  1  O.  P.  831;  Mllllngton 
V.  Loring,  6  Q.  B.  Div.  190.  But  it  is  claimed 
that,  our  statute  (section  36)  having  given  a 
woman  over  21  years  of  age  a  right  of  ac- 
tion for  her  own  seduction,  the  reason  of 
the  old  rule  has  ceased,  and  it  ought  not  to 
prevail  In  this  state;  and  this  would  seem 
to  be  the  opinion  of  Mr.  Parsons,  for  he 
says:  "By  the  strict  rules  of  the  law  they 
[damages  for  seduction]  should,  we  think, 
be  excluded  where  the  plaintiff  was  in  ac- 
tual or  constructive  service,  or  lived  In  a 
state  in  which  the  statute  law  gave  her  an 
action  for  seduction,  and  not  otherwise;  and 
the  weight  of  authority  seems  to  he  so." 
But  he  seems  to  think  that,  while  the  strict 
rules  of  law  would  exclude  the  evidence  as 
Irrelevant,  It  would  be  impracticable  to  keep 
the  fact  of  seduction  from  the  Jury  without 
exclndlng  other  evidence  to  which  the  plain- 
tiff would  be  entitled;  and,  when  once  ad- 
mitted, the  Jury  would  probably  regard  tt 
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In  eBtlmatlng  damages,  and  the  courts  would 
seldom  disturb  the  verdict  on  that  ground. 
2  Para.  Cont  70.  No  autborities  are  dted 
bj  Mr.  Par8<»iB  in  support  of  his  view,  and 
we  beUeye  none  can  be  found  In  the  adjudg- 
ed cases.  On  the  contrary,  where  the  ques- 
tion has  arisen  In  states  ^ring  the  woman 
a  right  to  maintain  an  action  for  her  own 
seduction,  it  has  uniformly  been  held  that 
the  rule  of  the  common  law  Is  unchanged  by 
the  statute,  and  that  seduction  may  be  al- 
leged and  proved  In  an  action  for  breach  of 
a  promise  of  marriage.  Thus,  In  Michigan, 
the  statute  authorizes  an  action  for  seduction 
to  be  brought  by  any  relative  of  full  age, 
who  may  be  selected  by  the  woman;  and  In 
Sheahan  t.  Barry,  supra,  Mr.  Justice  Camp- 
bell, answering  a  contention  similar  to  the 
one  made  In  this  case,  and  assuming  that 
the  damages  recovered  in  an  action  brought 
under  the  statute  belong  to  the  woman,  says: 
"There  are  two  considerations  In  the  way 
of  holding  the  rule  changed  by  our  statute. 
If  it  gives  a  remedy  to  the  woman  herself, 
it  should,  on  common  law  principles,  be  re- 
garded as  a  cumulative  remedy,— «o  far  as 
the  seduction  und»  promise  of  marriage  is 
concerned,— rather  than  as  superseding  the 
old  one.  And  it  is  better  for  all  parties, 
and  more  consonant  with  public  policy,  that, 
where  justice  can  be  fully  accomplished  in 
one  suit,  no  one  should  be  driven  to  begin 
more  than  one;  and  where  this  rule  Is  re- 
spected there  can  be  no  danger  of  Injustice 
by  a  second  prosecution.  The  maxim  that 
no  one  shall  be  twice  vexed  for  the  same 
cause  of  action  will  always  prevent  any 
plaintiff  from  suing  twice  for  the  same 
damages.  If  they  can  be  recovered  In  this 
action  under  the  pleadings,  a  recovery  in 
this  will  necessarily  be  a  bar  to  any  future 
action.  This  subject  was  recently  considered 
in  the  case  of  Leonard  t.  Pope,  27  Mich. 
14S."  So,  also,  in  Haymond  r.  Sauc«-,  84 
Ind.  3,  It  was  held,  under  a  statute  like  ours, 
that  seduction  could  be  considered  as  an 
element  of  damages  in  an  action  for  a 
breach  of  promise,  Mr.  Justice  Woods  say- 
ing, (page  11:)  "The  fact  that  seduction  ac- 
complished under  some  circumstances  Is  a 
crime  Is  no  reason  why  it  may  not  be  the 
subject  of  a  civil  action;  and  if,  instead  of 
making  a  separate  cause  of  action,  the  in- 
jured party  chooses  to  plead  it  as  a  cause 
for  aggravation  of  damages  In  a  suit  for  a 
breach  of  the  promise  of  marriage  imder 
which  it  was  accomplished,  there  is  no  good 
reason  why  It  may  not  be  done."  Several 
of  the  other  states  contain  similar  statutory 
provisions,  but  we  have  not  been  able  to 
find  a  single  case  In  which  it  has  been  held 
that  evidence  of  seduction  In  an  action  t<x 
breach  of  promise  of  marriage  is  not  ad- 
missible on  that  ground.  The  rule  allowing 
seduction  to  be  alleged  and  proven  In  such 
an  action  is  but  a  rule  of  damages  based 
upon  the  theory  that  a  plalntifT  Is  entitled  to 
compensation  for  moital  suffering.  Injury  to 


reputation,  loss  of  virtue,  and  the  shame  und 
disgrace  caused  by  defendant's  conduct,  and 
ought  not  to  be  varied  because  of  the  pos- 
sibility of  another  action.  And  from  the 
Michigan  and  Indiana  cases  it  would  seem 
that  if  a  plaintiff  chooses  to  allege  and  prove 
seduction  in  an  action  for  breach  of  promise 
In  aggravation  of  damages  the  judgment  In 
such  action  would  be  a  bar  to  a  further 
action  by  the  woman  under  the  statute  for 
her  own  seduction. 

It  is  also  claimed  that  there  is  no  evidence 
In  this  case  tending  to  show  seduction.  The 
plaintiff  testified  that  the  defendant  had  il- 
licit Intercourse  with  her  on  or  about  April 
10,  1892,  and,  from  her  statement  of  the  cir- 
cumstances under  which  it  occurred,  we  think 
the  jury  would  have  been  justified  in  infer- 
ring that  she  was  not  an  .unwUllng  partici- 
pant, although  she  says  it  was  accomplished 
by  force,  and  without  her  consent  This -was 
a  question  for  the  jury,  and  there  was  evi- 
dence sufficient  to  justify  its  submission  to 
them. 

It  is  also  claimed  that  the  court  ored  in 
instructing  the  jury  that  if  they  found  from 
the  evidence  that  the  promise  of  marriage 
was  made,  and  justification  for  breaking  off 
the  promise  had  not  been  proven,  and  that 
there  was  seduction,  then  they  must  consid- 
er the  seduction  In  asHeBsing  the  daniagee. 
In  actions  of  this  character  the  question  of 
damages  belongs  exclusively  to  the  jury,  sub- 
ject, of  course,  .to  the  power  of  the  court  to 
set  aside  the  verdict  If  against  the  evidence, 
or  when  excessive  damages  are  allowed. 
There  are  no  bard  or  fast  rules  by  wlilch 
the  amount  can  be  detmnlned.  Each  case 
must  be  dealt  with  according  to  its  own 
particular  circumstances.  While  seduction  un- 
der a  promise  of  marriage  may  be  alleged 
and  proven  In  aggravation  of  damages,  yet 
it  Is  for  the  Jury  alone  to  determine  what 
weight.  If  any.  Is  to  be  givm  to  such  testi- 
mony, and  what  effect  It  will  have  in  de- 
termining the  amount  of  damages  to  wUch 
plaintiff  Is  entitled.  That  portion  of  the  in- 
struction complained  of  deprived  the  jury. 
In  case  they  found  the  facts  referred  to,  of 
all  discretion  upon  the  question  as  to  wheth- 
er they  should  oonsidw  the  seduction  in  as- 
sessing damages.  They  were  told  that  in 
that  event  they  must  so  consider  it.  Such 
we  do  not'  imderstand  to  be  the  law.  In  an 
ordinary  action  for  a  breach  of  contract  the 
amount  recovered  Is  limited  to  the  actual 
damages  caused  by  the  breach.  To  this  rule 
there  is  an  exception  in  an  action  for  breach 
of  promise  of  marriage,  because,  although 
founded  on  contract,  it  is  regarded  as  being^ 
somewhat  In  the  nature  of  an  action  founded 
upon  tort;  but  the  cases  sustaining  the  ex- 
ception go  no  farther  than  to  hold  that  it 
should  be  left  to  the  good  judgment  and  dis- 
cretion of  the  jury  whether  or  not  there 
should  be  added  to  the  damages  naturally 
resulting  from  a  breach  of  the  contract  any- 
thing on  account  of  wdoetloa  acoomfiUshed 
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under  the  promise.  In  the  case  of  Jacobs  t. 
Sire,  (Super.  N.  Y.)  28  N.  Y.  Sopp.  1088,  to 
an  action  for  a  breach  of  promise  of  mar- 
riage, the  court  Instructed  the  jury  that  If 
they  b^eved  from  the  testimony  the  de- 
fendant had  purposely  and  maliciously 
wronged  the  plaintiff,  they  were  bound  to 
give  what  are  called  "exemplary  damages;" 
bat  the  court  held  this  Instruction  error,  up- 
on the  ground  that  It  deprived  the  jury  of  all 
discretion  upon  the  question  whether  ex- 
emplary damages  should  or  should  not  be 
given.  The  court  said:  "SMgwIck  and  other 
text  writers  on  damages  agree  upon  the  prop- 
osition that,  where  there  Is  evidence  of  cir- 
cumstances sufficient  to  uphold  a  verdict  for 
exemplary  damages,  the  question  whether 
they  shall  be  given  or  not  is  one  for  the  }ury; 
and  it  is  erroneous  to  instruct  the  Jury  to 
give  exemplary  damages,  for  the  plaintiff  can 
neT«r  recover  them  as  a  matter  of  law."  So, 
In  this  case,  we  think  It  was  error  for  the 
court  to  instruct  the  Jury  that  If  they  found 
a  promise  was  made,  and  there  was  no  Justi- 
fication for  the  breach,  and  that  seduction  oc- 
curred, they  must  consider  the  seduction  as 
an  element  in  estimating  the  damages;  and 
under  the  evidence  we  cannot  say  that  It  was 
harmless  error.  From  plalntHTs  own  testi- 
mony It  appears  that  she  was  not  Inexpert 
enced  in  the  ways  of  the  world,  but  was  of 
mature  years,  had  been  married,'  and  be- 
came engaged  to  the  defendant,  who  is  an, 
old  man,  within  two  weeks  after  her  first 
acquaintance  with  him;  that  she  left  the 
home  of  her  aunt  and  unde,  where  she  was 
living,  and  went  to  defendant's  rooms,  where 
she  claims  to  have  been  seduced,  and  lived 
with  him  as  his  "promised  wife"  for  some 
time  before  the  alleged  seduction  took  place, 
and  continued  to  live  with  him  afterwards 
without  complaint;  and  that  the  alleged  se- 
duction was  not  disclosed  to  any  person,  or 
known  by  any  one  except  the  parties,  until 
the  plaintiff  consulted  counsel  for  the  purpose 
of  bringing  this  action.  Under  these  circum- 
stances It  was  prejudicial  error  to  tell  the 
Jury  that  U  they  found  the  seduction  they 
must  consider  it  in  estimating  the  damages. 
It  should  have  been  left  to  the  sound  judg- 
ment and  discretion  of  the  Jury,  under  all 
the  circumstances  of  the  case,  with  the  direc- 
tion that  they  should  exercise  their  own  judg- 
ment, and  consider  the  seduction  or  not,  as 
to  them  might  seem  just  and  proper. 

The  next  alleged  error  Is  In  permitting 
Sinma  Dodge,  Walter  Dodge,  and  DanvIUe 
Dodge,  the  aunt  and  uncles  of  the  plaintiff, 
to  testify  in  her  behalf,  against  the  objection 
of  defendant,  that  she  told  them,— the  de- 
-fendant  not  lieing  present,— on  the  day  she 
claims  the  promise  to  have  been  made,  that 
she  was  engaged  to  marry  the  defendant 
This,  we  think,  was  Incompetent,  and  should 
not  have  been  admitted.  There  Is  a  class  of 
authcoltles  which  hold  that  when  the  offer 
of  marriage  by  the  defendant  Is  shown,  and 
the  question  of  the  acceptance  of  the  offer 


by  the.platotiff  becomes  material.  It  Is  com- 
petent to  show  such  acceptance  by  her  ac- 
tions and  conduct  not  In  the  presence  of 
the  d^endant  Button  v.  Mansell,  6  Mod. 
172;  Fepplnger  v.  Low,  6  N.  J.  Law,  384; 
Merits  V.  Melhom,  13  Pa.  St  331;  Thurston 
V.  Cavenor,  8  Iowa,  155.  These  cases  rec- 
ognize that  the  admissioa  of  such  evidence 
is  an  exception  to  the  general  rule  of  law 
based  upon  the  peculiar  nature  of  the  con- 
tract which  Is  generally  made  In  secret  and 
to  which  witnesses  are  not  called  to  attest, 
and  had  Its  origin  in  the  supposed  necessi- 
ties of  the  case.  The  foundation  for  this 
doctrine  rests  upon  the  decision  of  Hutton 
V.  ManseU,  supra,  to  which  there  was  no  ques- 
tion as  to  defendant's  offer,  and  which  was 
rendered  wlille  the  parties  to  an  action  were 
yet  ineligible  as  witnesses,  and  was  prcVba- 
bly  based  upon  the  fact  that  swdi  evidence 
was,  to  the  language  of  some  of  the  later 
cases,  "frequently  the  only,  and  ordinarily 
the  best  and  most  satisfactory,  evidence  of 
the  existence  of  the  engagement."  But  the 
reason  for  this  rule  has  ceased,  and  under 
our  system,  which  permits  all  parties  to 
testify  In  their  own  behalf,  it  is  not  apparent 
why  any  different  rtile  of  evidence  should 
now  prevail  to  this  class  of  cases  than  that 
which  prevails  In  other  cases.  But  If  It  be 
true  that  cases  may  arise— where  the  offer 
of  marriage  on  the  part  of  the  defendant 
Is  shown,  but  the  acceptance  by  the  plain- 
tiff Is  disputed— in  which  her  conduct  and 
declarations  may  be  competent  to  show  her 
assent  no  such  question  is  presented  by  this 
record.  Here  there  was  no  question  as  to 
the  assent  of  the  platotlff  tf  an  offer  was 
made  by  the  defendant  but  the  Important 
question  made  by  the  pleadings,  and  vig- 
orously contested  throughout  the  entire  trial, 
was  the  alleged  promise  on  the  part  of  the 
defendant,  and  concerning  this  the  platotlff 
was  permitted  to  fully  and  fredy  testify  to 
her  own  behalf;  and  there  was  no  reason  for 
allowtog  her  to  use  her  bare  declarations, 
made  without  the  knowledge  or  consent  of 
the  defendant  to  support  her  case.  Every 
reaion  which  exists  for  the  exclusI(Hi  of  such 
evidence  to  other  cases  forbids  with  equal 
force  Its  use  In  a  case  of  this  nature.  For, 
as  was  said  by  Morse,  J.,  In  McPherson  v. 
Ryan,  B9  Mich.  39,  26  N.  W.  321:  "The 
plaintiff,  as  courts  and  juries  must  ever  be 
constituted,  has  certainly  advantage  enough 
of  the  defendant,  without  giving  her  the  op- 
portunity of  fabricating,  by  her  acts  and 
declarations,  without  his  consent  or  knowl- 
edge, evidence  to  make  a  case  against  him. 
It  would  place  almost  any  man  at  the  mercy 
of  an  evil-disposed  and  deslgntog  woman. 
An  adventuress  cotdd  come  into  court  and 
swear  to  a  promise  of  marriage,  and  then 
bring  others  of  Uke  Ilk,  her  friends  and  in- 
timates, to  sustain  her  with  testimony  of  the 
stories  she  had  told  them  in  furtherance  of  her 
plan  to  secure  damages.  There  is  no  neces- 
sity of  throwtog  open  the  door  , of  courts  ito 
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mush  opportunities  to  work  Injustice; .  When 
the  plaintiff  has  the  equal  right  with  the  de- 
fendant to  place  full7  before  the  Jury  the 
story  of  her  wrongs,  aided,  aa  she  wUl  ever 
be^  by  the  sympathy  always  accorded  to 
both  the  weakness  and  the  beauty  of  her 
sex,— a  sympathy  which  the  most  rigid  ad- 
ministration of  Justice  cannot  entirely  pre- 
vent,—right  and  equity  demand  that  she 
shall  no  longa:  have  the  aid  which  the  law 
refuses  In  all  other  cases."  There  is  another 
dass  of  cases  which  holds  that  when  a  prom- 
ise of  marriage  by  the  defendant  Is  shown,  In 
pursuance  of  which  plalntlfT  has  made  prep- 
aration for  the  marriage,  her  declarations  and 
statements  accompanying  and  In  explana- 
tion of  such  preparations  are  competent  as 
evidence  to  show  her  acceptance  of  the  prom- 
ise, and  In  aggravation  of  damages  West- 
more  V.  Mell,  1  Ohio  St  26;  Reed  v.  Clark, 
47  Cat  194;  Dnnlap  v.  Clark,  25  HI.  App. 
573.  But  these  cases  are  not  applicable  to 
the  question  presented  by  this  record,  be- 
cause the  declarations  of  the  plaintiff  ad- 
mitted were  simply  her  bare,  bald  state- 
ments that  she  was  engaged  to  the  defend- 
ant, and  it  would  be  an  imwarranted  rdaza- 
tion  of  the  rules  of  evidence  to  sustain  the 
admission  of  such  testimony.  The  tendency 
of  the  modem  decisions  is  to  apply  the  same 
nde  of  evidence  in  oases  of  this  nature  as 
in  other  cases,  and  It  has  even  been  held 
that  evidence  of  preparations  for  the  mar- 
riage are  inadmissible.  1  Rice,  Bv.  862; 
Russell  V.  Cowless,  15  Oray,  682;  Walms- 
ley  V.  RoblnsMi,  63  HL  41;  Graham  v.  Map- 
tin,  64  Ind.  567;  opinion  of  Morse,  J.,  In  Mc- 
Pherson  v.  Ryan,  59  Mich.  33,  26  N.  W.  821; 
Lawrence  v.  Cooke,  66  Me.  187. 

As  the  other  questions  suggested  in  the 
brief  wUl  probably  not  arise  on  another  trial, 
it  is  unnecessary  to  notice  them  at  this  time, 
except  to  say  that  we  think  the  evidence 
of  the  manner  In  which  plaintiff  and 
defendant  were  received  and  treated  in  the 
lodge  was  competent  as  tending  to  show  the 
manner  In  which  they  were  received  and 
treated  by  Hieir  neighbors  and  friends,  and 
their  condnct  towards  each  other,  (KeUey  v. 
Hlghfldd,  15  Or.  277,  14  Pac.  744;)  and  that 
the  evldmce  tending  to  show  plaintiff's  repu- 
tation for  truth  and  vwadty  to  be  good  was 
not  competent,  unless  such  reputation  had 
preyionsly  been  attached.  Sh^pard  v.  To- 
com,  10  Or.  402;  Thomp.  Trial,  i  666.  The 
Judgment  is  reversed,  and  a  new  trial  or- 
dered. 


SATRES  V.   ALLBN. 
(Sapiwne  Court  of  Oregbn.    Jan.  8,  1894.) 
WinrEss — Sconi  ov  CRoss-ExiinNATioN. 
In  an  action  for  money  alleged  to  have 
l>een  collected  by  defendant  as  plaintiff's  agent, 
after  defendant  testified  to  having  given  the 
money  to  plaintiff's  husband  for  her,  the  hus- 
band testined  that  the  money  received  by  him 
from  defendant  was  not  on  plaintiff's  account. 


iNit  was  money  doe  him  on  aecoimt  of  a  part- 
nerahip  existing  between  himsrif  and  defend- 
ant, and  collections  made  by  defendant,  as  re- 
ceiver and  otherwise,  on  acconnta  due  witnes* 
and  one  A.  as  partners.  On  croBs-examlnation 
the  husband  was  asked  to  state  "what  partner- 
ship existed  between  witness  and  defendant, 
and  between  witness  and  A.,  when  it  was,  its 
nature  and  business,  when  defendant  was  re- 
ceiver, for  what  this  money  was  coUaeted  by 
defendant,  and  when."  Beta,  that  it  was  error 
to  exclude  the  answer  to  such  qnestion. 

Appeal  from  circuit  court,  Multnomah 
county;   E.  D.  Shattuck,  Judge. 

Assumpsit  by  Maria  Sayres  against  Wil- 
liam O.  Allen.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

X.  N.  Steeves,  for  appellant  B.  B.  OUt- 
ner,  for  respondent 

LORD,  O.  J.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendant  to  re- 
cover the  sum  of  $856.85,  alleged  to  have 
been  collected  hy  the  defendant  as  her  agent 
from  a  number  of  persons  named  in  the 
complaint  The  answer  denies  such  indebt- 
edness, and  sets  up  counterclaims  which  the 
reply  puts  In  Issue.  The  trial  resulted  in  a 
verdict  and  Judgment  for  plaintiff  (or  the 
sum  of  $589.35,  from  which  thla  appeal  Is 
brought  The  error  assigned  relates  to  the 
refusal  of  the  court  to  permit  a  witness  to 
answer  on  cross-examination  a  cataJn  ques- 
tion propounded  to  Um.  The  bill  of  ex- 
ceptions discloses  Uiat,  after  the  plaintiff 
rested  her  case,  the  defendant  was  calle<l 
as  a  witness  In  his  own  behalf,  and,  among 
other  things,  gave  evidence  tending  to  prove 
that  he  paid  and .  advanced  to  the  {daintiff. 
through  Greorge  Sayres,  her  husband  and 
agent,  $1,201.75,  that  the  amount  claimed  in 
her  complaint  should  be  satined  out  of  this 
sum,  and  that  he  should  have  judgmoit  for 
the  balance.  The  defendant  having  rested 
his  case,  the  plaintiff  recalled  George  Sayres 
on  her  behalf  as  a  witness  in  rebuttal,  and, 
among  other  things,  he  gave  testimony  tend- 
ing to  prove  that  the  said  money  so  .paid  by 
the  defendant  was  not  jtald  on  plaintiff's 
accoimt  but  that  it  was  money  due  from  the 
defendant  to  him  on  account  of  a  partner- 
ship existing  between  himself  and  said  de- 
fendant, and  collections  mode  by  d^endant 
as  receiver  and  othowlse,  on  acoonnts  due 
said  Sayres  and  one  Antone  as  partners. 
Defendant  by  his  counsel,  asked  said  wit- 
ness, on  cross-examination,  to  state  "what 
partnership  existed  between  sold  Sayres  and 
defendant  and  between  him  and  one  An- 
tone, when  it  was,  its  nature  and  business, 
and  when  defendant  was  receiva,  and  for 
what  this  money  was  collected  by  said  Alloi, 
and  when,  and  fully  state  all  abont  this 
partnership  and  receivoship,  and  moneys 
collected  by  Allen  on  account  thereof;"  to 
which  question  couns^  for  plaintiff  then  and 
there  objected,  whereupon  the  court  sns- 
talned  the  objection,  and  refused  to  aOow 
any  testimony  in  regard  to  said  partnerships 
by  the  witness  on  said  cross-examination,  or 
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as  to  tli«  money  collected  aa  receiver,  or  as 
to  the  total  amotmt  of  money  which  the  said 
Sayree  claimed  the  defendant  had  collected; 
to  which  mllng  the  defraidant,  by  bis  coun- 
sel, then  and  there  excepted,  and  said  ex- 
ception was  allowed. 

At  the  outset  of  the  argument,  tbe  conten- 
tion of  the  defendant  involved  the  idea  that 
the  trial  court,  in  its  ruling,  proceeded  on 
the  mistaken  notion  that  the  cross-examina- 
tloa  of  a  witness  Is  a  matter  within  its  dis- 
cretion, and  not  a  legal  right  of  the  defend- 
ant We  are  satlsfled,  however,  that  the  trial 
court  made  its  ruling  from  no  misapprehen- 
sion of  its  duties.  It  may  be  true,  as 
claimed  for  the  plaintUT,  that  the  question 
asked  was  excluded  because  the  matter  to 
which  it  was  addressed  had  been  already 
freely  Investigated,  but  this  cannot  be  as- 
sumed; It  should  be  made  to  appear  by  ttte 
record.  Certainly,  if  such  was  the  case,  it 
was  the  duty  of  council  to  have  called  the 
attention  of  the  trial  court  to  the  mattw, 
and  secured  its  incoriioration  in  the  bill  of 
exceptions  certified  to  us;  otherwise,  we  can- 
not regard  such  matter.  Judged  by  the  rec- 
ord and  the  argument,  the  question  asked 
was  excluded  upon  the  assumption  that  it 
was  not  proper  croaa-examlnatlon,  or  that  it 
Included  matter  beyond  the  scope  of  legiti- 
mate cross-examination.  The  extent  and 
range  of  such  ezaminaticMi  is  largely  in  the 
discretion  of  the  trial  court,  and,  as  a  con- 
sequence, its  exercise  is  not  subject  to  ap- 
pellate review  unless  a  dear  case  of  abuse 
or  manifest  injustice  Is  disclosed. 

The  questlc«,  then,  in  the  present  case,  Is 
whether  the  mllng  of  the  trial  court  amount- 
ed to  an  abuse  of  its  discretion.  It  will  aid 
us  in  the  determination  of  this  question  to 
keep  In  view  the  object  of  a  cross-examinsr 
ti<5n,  and  the  limit  within  which  the  right 
may  be  exercised.  The  object  of  all  cross- 
examinations  Is  to  break  the  force,  or  de- 
stroy the  effect,  of  the  testimony  given  by 
■the  witness  on  his  direct  examination,  or  to 
lay  the  foundation  for  the  testimony  of  other 
witnesses  which  shall  have  that  effect  As 
a  means  to  this  end,  when  a  witness  has 
been  examined  In  chief,  the  adverse  party 
has  the  right  to  cross-examine  him  for  the 
purpose  of  showing  the  situation  of  the  wit- 
ness with  respect  to  the  parties  and  to  the 
subject  of  the  lltigatliKi,  his  Interest,  his 
motlvea,  his  inclinations  and  prejudices,  his 
means  of  obtaining  a  correct  knowledge  of 
the  facts  to  which  he  has  borne  testimony, 
and  the  manner  In  which  he  has  used  these 
means,  his  power  of  discernment,  memory, 
and  description,  so  that  the  Jury  may  have 
the  opportunity  of  observing  his  demeanor, 
and  of  determining  the  Jnst  weight  and  value 
of  his  testimony.  1  Oreenl.  Bv.  {  446;  Tayl. 
Bv.  I  1285;  1  Whart  Bv.  S  545;  Starkle,  Ev. 
196.  Snch  an  examination  affords  one  of 
the  principal  and  most  efficacious  tests  for 
the  discovery  of  truth,  and  renders  It  ex- 
tremely difficult  for  a  witness  subjected  to 


such  test  to  Impose  upon  the  coort  or  Jury. 
Such  being  its  Importance,  great  latitude- 
should  be  allowed  the  adverse  party  in  con- 
ducting his  cross-examination,  in  order  to 
make  it  effective,  and  subserve  the  ends  of 
Justice.  Our  Code  provides  that  "the  ad- 
verse party  may  cross-examine  the  witness 
as  to  any  matter  stated  on  his  direct  exami- 
nation, or  connected  therewith,  and  in  so  do- 
ing may  put  leading  questions;  but  if  he  ex- 
amine him  as  to  other  matters,  such  exami- 
nation is  to  be  subject  to  the  same  rule  as  a 
direct  examination."  Hill's  Code,  {  837.  Un- 
der this  section  the  adverse  par^  has  the 
right  to  cross-examine  the  witness  aa  to  the 
facts  and  circumstances  stated  in  his  direct 
examination,  or  connected  therewith;  but  if 
he  wishes  to  examine  him  as  to  other  mat- 
ters, be  must  do  so  by  making  him  his  own 
witness,  as  snch  examination  is  to  be  subject 
to  the  same  rules  as  a  direct  examlnati<m.. 
Within  the  subject-matter  of  the  direct  ex- 
amination, a  firee  range  should  "be  allowed  in 
conducting  such  examination.  "It  should 
not  be  limited,"  Bean,  X,  said,  "to  the  exact 
facts  stated  In  the  direct  examination,  but 
may  extend  to  other  matters  which  tend  to 
limit,  explain,  or  qualify  them,  or  to  rebut 
or  modify  any  Inference  resoltlng  therefrom, 
provided  they  are  directly  connected  with 
the  matter  stated  in  the  direct  examination." 
Ah  Doon  V.  Smith,  34  Pac.  1093,  (decided  at 
this  term.)  A  like  view  is  expressed  by 
Brewer,  J.,  who  says:  "It  may  extend  to 
other  matters  which  limit,  qualify,  or  ex- 
plain the  fiicts  stated  on  the  direct  examlna- 
tlim,  or  modify  the  inferences  dedudble 
therefrom,  providing,  only,  that  such  matters 
are  directly  connected  with  the  facts  testi- 
fied to  In  chief."  Blake  t.  Powell,  26  Kan. 
327.  It  Is  obvious,  therefore,  that  a  cross- 
examination  is  allowed  a  free  range  if  kept 
within  the  subject-matter  of  the  testimony 
given,  especially,  as  the  cases  show,  where 
such  witness  Is  a  party  or  nnwilling.  This 
being  so,  the  right  of  cro8s.examinatlon  is  a 
substantial  right,  which  cannot  be  reatricted 
so  as  to  prevent  the  adverse  party  from  go- 
ing fully  into  all  matters  connected  with  the 
direct  examination.  Within  these  limits,  the 
defendant  had  a  clear  right  to  cross-examine 
Sayres,  and  require  him  to  give  a  detail  of 
the  facts  and  circumstances  within  the  range 
of  the  subject-matter  of  his  direct  examina- 
tion, for  the  purpose  of  showing,  if 'he  could, 
the  sltoation  of  the  witness  with  respect  to 
the  parties,  bis  motives,  his  Interest,  his 
prejudices,  as  wdl  as  means  of  obtaining 
correct  informatimi  relative  to  the  matters 
to  which  he  had  borne  testimony. 

The  record  discloses  that  the  defendant  tes- 
tified that  he  paid  the  money  collected  for 
the  plaintiff  to  Georgs  Sayres,  her  husband, 
as  her  agent  The  witness  Sayres  testified 
that  he  received  the  money  from  the  defend- 
ant, but  that  it  was  paid  to  him  as  money 
due  to  himself  on  account  of  the  partner- 
ships and  collections  in  regard  to  which  fa» 
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<Sayres)  bad  testifled  In  hla  direct  examina- 
tion. The  material  question  was,  bow  was 
this  money  paid,— was  It,  as  the  defendant 
testifled,  paid  to  Sayres  as  the  agent  ot  the 
plaintiff,  his  wife,  and  therefore  to  her,  or 
was  It,  as  Sayres  testifled,  paid  to  him  as 
money  not  due  hla  wife,  bat  moneys  col- 
lected for  himself  from  the  sources  named? 
As  the  solution  of  this  question  depended 
upon  the  effect  which  the  jury  would  give 
the  testimony,  it  was  important,  as  the  case 
stood,  that  the  defendant  should  strengthen 
bis  own  testimony,  and  weaken  Sayres',  by 
all  legitimate  means.  For  this  purpose  be 
had  a  right  to  cross-examine  Sayres  fully  In 
respect  to  all  matters  connected  with  ills 
direct  examination;  be  was  entitled  to  put 
to  bim  any  question  calculated  to  test  bis 
credibility,  his  memory,  bid  motives,  his  In- 
terests, his  prejudices,  and  the  means  and 
extent  of  his  knowledge,  or  draw  out  any 
fact  or  circumstance  which  might  tend  to 
controvert,  explain,  modify,  or  weaken  his 
statement  In  respect  to  tbe  partnerships  and 
receivership  as  the  sources  from  which  de- 
fendant collected  tbe  money  and  paid  It,  as 
already  indicated.  Certainly,  If  it  should 
have  appeared  on  cross-examination  tbat  no 
such  partnosbipB  bad  existed  at  any  time, 
and  tbat  tbe  defendant  Allen  bad  never  been 
receiver,  then  Sayres  could  not  apply  the 
money  to  bis  own  use,  as  claimed  by  tilm', 
and  the  defendant's  testimony  aa  to  the  ap- 
plication of  such  money  would  be  materially 
strengthened.  It  does  not  matter  how  poei- 
tlvely  Sayres  may  have  testifled  to  tbe  facts 
in  bis  direct  examination,  It  does  not  pre- 
clude tbe  adverse  party,  upon  cross-examina- 
tion, from  requiring  him  to  reaffirm  or  deny 
bis  previous  statements,  and  to  give  a  detail 
of  tbe  circumstances  surrounding  the  facts 
to  which  be  has  testifled,  and  tending  to  dis- 
prove their  existence.  PbilUps  v.  Blwell,  14 
Ohio  St  243.  "It  was  Incompetent  for  ap- 
pellant's counsel,"  said  Elliott,  J.,  "to  enter 
into  tbe  details  of  the  subject-matter  opened 
up  by  tbe  examination  in  chief;  and  they 
were  not  restricted  to  tbe  statements  made 
In  general  terms  by  tbe  witness  in  his  an- 
swers to  the  questions  asked  on  direct  ex- 
.imlnatlon.  They  had  a  right  to  demand, 
within  reasonable  limits,  details  and  partic- 
ulars, and  were  not  to  be  put  off  with  mwe 
general  statements.  A  cross-examination  Is 
important',  not  only  as  a  means  of  getting 
out,  in  full  detail,  all  tbe  facts  within  tbe 
ran^e  of  tbe  snbject-matter  of  tbe  direct  ex- 
amination, but  it  is  also  an  important  means 
of  testing  the  memory  of  the  witness,  as 
well  as  a  potent  means  of  ascertaining  tbe 
truth  of  his  statements.  It  is  very  clear  tbat 
tbe  trial  court  erred  In  denying  the  appellant 
the  right  of  asking  the  question  submitted 
by  ber  conns^"  Hyland  v.  Mllner,  99  Ind. 
310.  As  a  general  rule,  it  is  true  tbat  tbe 
range  and  extent  of  tbe  cross-examination 
is  within  tbe  discretion  of  the  trial  court, 
subject,  however,  to  tbe  limitation  that  it 


must  relate  to  facts  and  circumstances  con 
nected  with  the  matter  stated  in  the  direct 
examination.  In  such  case  it  Is  only  when 
these  limitations  are  disregarded  that  tbtfe 
has  been  an  abuse  of  discretion  wlilcb  au- 
thorizes the  appellate  court  to  interfere.  But 
the  rule  imder  consideration  gives  tbe  right 
of  inquiry,  on  cross-examination,  into  all  the 
facts  and  circumstances  connected  with  tbe 
matters  of  tbe  direct  examlnatl<m.  As  the 
defendant  bad  the  right,  on  cross-examina- 
tion, to  require  that  Sayres  should  give  a 
detail  of  the  circumstances  surrounding  tbe 
facts  to  which  he  had  testifled,  prejudice  will 
be  presumed  where  this  right  la  denied. 
"Tbe  right  of  cross-examination  being  a  sub- 
stantial and  very  important  right,"  says 
Judge  Seymour  D.  Thompson,  "it  is  error  to 
restrict  it  so  as  to  prevent  the  cross-examin- 
ing party  from  going  fully  into  all  matters 
connected  with  tbe  examination  in  chief." 
1  Thomp.  Trials,  |  406.  Ab  applied  to  the 
facts  before  us,  we  tbink  tbe  principle  stated 
authorized  tbe  question  objected  to  and  ex- 
cluded by  the  court.  "Thongb  we  may  not 
be  able  to  see,"  said  Gbristiancy,  3.,  "tliat 
tbe  answers  could  have  benefited  tbe  defend- 
ants, or  tbat  they  were  actually  injured  by 
tbe  rejection  of  these  questions,  yet,  as  they 
related  to  the  same  subject  as  the  direct  ex- 
amination, and  were  therefore  prima  facie 
admissible,  and  we  cannot  affirmatively  say 
tbat  they  would  not  have  elicited  evidence 
material  to  tbe  defense,  nor,  therefore,  tliat 
tbe  defendants  were  not  injured  by  the  re- 
jection in  such  trial,  we  must  treat  the  re- 
jection of  these  questions  as  erroneous." 
O'Donnell  v.  Segar,  25  Mich.  374.  In  view 
of  the  considerations  suggested,  tbe  judg- 
ment must  be  reversed,  and  a  new  trial  or- 
dered. 


LEIWIS  et  a!,  v.  OTTX  OP  PORTLANt)  et  aL 

(Supreme  Court  of  Oregon.    Dec.  26,  1893.) 

HiOHWATS— Dedicatiok  — Evidinoe  —  Rights  of 
Riparian  Owners  on  Navioablb  Stream— Ap- 
propriation OP  Wharf  —  Nboessitt  op  Com- 
pensation. 

1.  A  dedication  as  a  street  of  a  strip  of  the 
public  domain,  made  before  the  passage  of  the 
donation  law,  is  not  binding  on  one  who  sub- 
sequently acquires  title  under  such  law  to  a 
tract  containing  the  strip  so  dedicated. 

2.  It  cannot  be  contended  that  the  owner 
of  an  addition  to  a  city  conveyed  lots  in  such  ad- 
dition with  reference  to  the  M.  plat  of  the  ad- 
dition, and  was  thus  estopped  from  denying  the 
dedication  of  a  street  as  designated  on  such  plat, 
where  there  were  several  plats,  a^d  there  was 
no  evidence  that  such  owner  ever  recognized 
or  saw  or  knew  of  the  existence  of  the  M. 
plat 

3.  A  dedication  to  public  nse  as  a  street 
of  land  in  an  addition  to  a  city  is  not  shown 
by  the  fact  that  a  plat  of  the  addition  desig- 
nated such  land  as  a  street,  and  that  such 
plat  was  the  only  one  on  which  appeared  cer- 
tain lots  in  the  addition,  ail  of  whidi  were  con- 
veyed with  reference  to  a  plat,  where  snc^  plat 
was  made  merely  to  cover  an  extension  to  the 
addition,   and   not  to  supeftede^  ^  ^T*^  P'*t> 
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whidi,  thongli  it  contained  the  land  in  ques- 
tion, made  no  designation  of  it  as  a  street,  and 
the  only  lota  which  were  not  marked  on  the 
prior  plat  were  those  in  the  extension. 

4.  Though  a  passageway  to  plaintiff's 
wharf  was  used  by  the  public  without  objec- 
tion for  over  20  years,  such  fact  does  not  show 
a  dedication  by  user,  where  plaintiff  always 
claimed  to  own  the  way,  maintained  a  gate  at 
the  month  of  it  part  of  the  time,  improved 
it.  and  kept  it  in  repair. 

5.  As  there  has  been  no  legislation  In  Ore- 
gon relative  to  the  sale  or  disposal  by  the  state 
of  its  proprietary  interest  in  the  submerged 
lands  of  navigable  fresh-water  rivers,  the  title 
to  such  submerged  land  is  in  the  riparian  own- 
er, subject  to  the  public's  paramount  right  of 
navigation.  Clonsequently,  a  riparian  owner 
who  has  built  a  wharf  out  to  the  navigable 
part  of  a  fresh-water  river  acquires  private 
property  therein,  which  cannot  oe  taken  for 
public  use  without  compensation. 

6.  As  the  object  of  Code,  i  4227,  authoris- 
ing the  owners  of  land  lying  upon  a  navigable 
stream  to  constimct  a  wharf,  and  to  extend  it 
into  such  atream,  is  to  encourage  the  build- 
ing of  wharves  to  aid  navigation,  a  riparian 
owner  on  a  navigable  stream,  who  built  a 
wharf  on  snch  stream  before  the  passage  of  this 
section,  acquires  property  in  such  wharf  which 
cannot  be  taken  from  hun  for  public  use  with- 
out compensation. 

7.  A  riparian  owner,  who  has  built  a  wliarf 
out  to  the  navigable  waters  of  a  stream,  in  pur- 
suance at  the  privilege  granted  by  Code,  i 
4227,  to  M  build,  acquires  a  vested  right  In 
the  wbarf  that  is  not  affected  by  a  subsequent 
act  authorizing  the  construction  of  a  public 
bridge  at  a  point  covered  by  the  wharf.  Conse- 
quently, such  wharf  cannot  be  appropriated  to 
public  use  without  compensatioB. 

Appeal  from  circuit  court,  Multnomah 
county;  H.  Hurley,  Judge. 

Action  by  C.  H.  Lewis  and  others  against 
the  city  of  Portland  and  others  to  enjoin  de- 
fendants from  appropriating  to  public  use 
without  compensation  a  certain  strip  of  land 
belonging  to  plaintiffB.  From  a  decree  for 
plaintUts,  defendants  appeaL    Affirmed. 

M.  L.  Pipes  and  J.  V.  Beach,  for  appel- 
lants.  Gewge  H.  Williams,  toe  respondents. 

LORD,  C.  X  Tbls  is  a  suit  in  equity  to  en- 
Join  the  defendants  from  appropriating  to 
public  use  a  certain  strip  of  land  for  a  Inridge 
abutment  and  approach  thereto  without  com- 
pensation to  Its  owners.  The  complaint.  In- 
ter alia,  alleges  that  the  plalntlfta  aire  the 
owners  in  fee  simple  and  In  possession  of 
the  lots  ther^n  described,  having  adjacent 
thereto  several  warehouses;  and  also  of  a 
strip  of  land  at  the  foot  of  Bnrnside  street, 
60  feet  wide,  between  Front  street  and  the 
Willamette  river,  and  of  the  wharf  located 
thereon,  extending  to  the  navigable  water  of 
such  river;  that  the  defendants,  the  brid,$e 
commission,  appointed  and  acting  under  the 
"Meossdorffer  Act,"  propose  to  construct  a 
bridge  across  the  Willamette  river  from  the 
interaectloa  of  Bnmslde  and  North  Front 
streets,  in  the  dty  of  Portland,  to  a  point  op- 
posite thereto  on  the  east  bank  of  said  river, 
and  have  let  the  contract  therefor  to  the  de- 
fendant tiie  Btillen  Bridge  Company,  which 
company  Is  about  to  commence  the  w<H:k  of 
its  construction;  that  the  defendants  propose 
T,85P.no.8— 17 


to  place  the  approach  to  and  abutment  for 
the  west  end  of  such  bridge  upon  said  strip 
of  land,  and  to  appropriate  the  same  to  pub- 
lic use,  without  any  compen^tion  to  its  own- 
ers, and  without  talking  any  steps  to  acquire 
the  title,  or  any  right  to  occupy  or  use  said 
land;  and  that,  unless  restrained,  they  will 
proceed  with  the  construction  of  said  bridge, 
and  whoUy  deprive  the  plaintifFs  of  their 
property  without  compensation  therefor,  and 
also  permanently  obstruct  the  use  of  said 
wharf,  and  the  extensions  thereof  north  and 
south  of  the  proposed  site  of  said  bridge,  to 
their  great  and  irreparable  injury.  The  an- 
swer denies,  on  information  and  belief,  tliat 
the  plaintiffs  are  the  owners  of  said  property, 
and  affirmatively  alleges  as  a  defense  (1)  that 
the  strip  of  land  in  controversy  is  a  part  of 
Burnslde  street  by  virtue  of  a  dedication  un- 
der certain  maps  and  plats  made  and  filed 
by  John  H.  Couch  between  the  years  1859  and 
1869,  showing  the  extension  of  said  street  to 
the  Willamette  river;  that  fhe  said  John  H. 
Couch,  his  wife,  Ccurollne,  and  these  plain- 
tiffs, exhibited  the  same  to  intending  pur- 
chasers, and  sold  lots  and  blocks  with  special 
reference  to  such  maps  and  plats;  that  the 
locus  In  quo  is  a  part  of  the  wife's  half  of 
the  John  H.  Couch  donatioa  land  claim,  and 
that  his  wife,  Caroline  Couch,  after  his 
death,  and  the  plaintUfs,  after  her  death,  sold 
and  conveyed  to  divers  persons  simdry  lots 
and  blocks  and  parts  thereof  with  particular 
reference  to  said  plats  and  maps,  and  there- 
by approved  and  ratified  the  act  of  John  H. 
Couch  in  making  and  filing  the  same.  And 
alleges  (2)  as  a  further  defense  that  the  locus 
in  quo  has  been  constantly  used  by  the  pub- 
lic as  a  street  for  more  than  20  years  last 
past,  with  the  knowledge  and  consent  of  the 
plaintiffs,  their  ancestors,  predecessors,  and 
grantors;  and  that  the  public  thereby  ac- 
quired a  prescriptive  right  to  aae  and  occupy 
the  same  as  a  street  The  reply  denies  the 
allegations  in  the  answer,  except  that  the  lo- 
cus in  quo  is  in  that  half  of  the  donation 
land  claim  set  apart  to  Caroline  Coiich,  etc 
From  this  statement  it  will  be  seen  that  the 
main  questions  involved  and  to  be  deter^ 
mined  are:  (1)  Has  there  been  a  dedication 
of  the  locus  in  quo  as'a  public  street?  (2) 
Have  the  plaintiffs  a  right  to  erect  and  roaln- 
tain,  at  the  locus  In  quo,  a  wharf  extending 
to  the  navigable  water  of  the  Willamette 
river? 

To  establish  the  first  propositloa  the  de- 
fendants Introduced  two  plats  and  maps  of 
Couch's  addition  to  the  city  of  Portland. 
The  first  one  is  a  lithographic  map  of  Port- 
land, dated  1859,  made  by  S.  J.  McCormick. 
It  shows  that  Bumside  street  extends  to  the 
river,  and  thus  Includes  the  strip'  of  land  in 
dispute.  The  second  map  was  made  by  Jobn 
H.  Couch  on  the  22d  day  of  June,  1869,  and 
purports  to  be  an  addltl(m  to  Couch's  addi- 
tion, already  laid  out  It  also  shows  that 
Burnslde  street  extends  to  the  river.  On  the 
other  hand,  plaintiffs  have  Introduced  tiro 
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maps  of  Coach's  addition  to  the  city  of  Port- 
land, one  made  by  John  H.  Conch  in  1865, 
and  the  other  made  by  Caroline,  hia  widow, 
Caroline  E.  WHson,  Clementine  E.  Lewis, 
Elizabeth  R.  Glisan,  May  H.  Couch,  George 
Flanders,  and  Maria  L.  Flanders,  on  the  15th 
day  of  November,  1872.  Both  of  these  maps 
show  that  Bnrnside  street  terminates  at  the 
west  side  of  Front  street,  and  that  the  strip 
of  land  in  controversy  Is  private  property. 
It  thus  appears,  so  far  as  the  maps  and  plats 
are  concerned,  that  the  two'  introduced  by 
the  defendants  show  Burnalde  street  extends 
to  the  river,  while  the  two  Introduced  by  the 
plabitlffs  show  that  it  terminates  at  the  west 
side  of  Front  street  As  to  the  lithographic 
map  of  1859,  there  is  no  evidence  to  show, 
nor  Is  It  claimed,  that  John  H.  Couch  or  his 
wife  signed  or  acknowledged  or  had  anything 
to  do  with  making  it  The  point  upon  which 
the  defendants  mainly  rely  In  respect  to  such 
map  as  showing^  a  dedication  is  that  It  was 
in  general  use  in'the  city,  and  the  only  public 
map  referring  to  Couch's  addition  from  1859 
to  1865,  during  which  time  John  H.  Couch 
and  his  wife  made  certain  deeds  in  which  the 
lots  were  described  by  reference  to  Couch's 
addition  to  the  city  of  Portland.  It  is  argued 
that  the  reference  in  these  deeds  to  Couch's 
addition,  nnier  the  circumstances,  was  in- 
tended to  refer  to  such  addition  as  platted  on 
said  map,  and  was  therefore  a  recognition  of 
it;  and,  in  legal  effect,  a  dedication  of  the 
streets  as  platted  thereon.  We  are  unable 
to  assent  to  this  inference.  The  admitted  facts 
show  that  the  strip  of  land  in  dispute  be- 
longed to  Caroline  Couch  as  donee  of  the 
United  States,  and  that  it  was  conveyed  to 
the  plaintiffs  Allen  &  Lewis  and  Flanders, 
together  with  certain  lota,  some  time  In  1854, 
and  that  they  are  now  the  owners  and  en- 
titled to  the  possession  of  it  unless  the  public 
has  acquired  an  easement  therein  as  a  street 
There  Is  some  evidence  that  there  was  a  plat 
made  of  an  addition  to  the  city  of  Portland 
by  John  H.  Couch  in  April,  1850,  but  there 
Is  nothing  to  show  that  the  locus  in  quo  was 
dedicated  as  e  public  street  therein;  and, 
even  if  there  was,  such  plat  having  beea 
made  before  the  donation  law  was  passed.  It 
would  not  have  the  effect  to  constitute  a 
dedication.  Any  person  who  should  subse- 
quently acquire  the  title  from  the  govern- 
ment or  its  grantees  had  a  right  to  revoke 
such  dedication,  and  subject  the  property  to 
his  private  use.  Nor  is  there  any-  evidence 
that  Couch  or  bis  wife,  primr  to  1859,— the 
date  of  the  McCormick  map,— ever  made  any 
map  on  whidi  the  locus  in  quo  was  platted 
as  a  street  It  Is  probable  that  after  they  ac- 
quired the  title  from  the  United  States  they 
may  have  continued  to  use  such  prior  map, 
exhibiting  it  to  Intending  ptuchasers,  and 
selling  their  lots  with  reference  to  It;  but 
there  is  nothing  to  show  that  Couch  or  his 
wife  ever  recognised  the  McCormick  map,  or 
that  they  ever  saw  it  or  knew  of  Its  ex- 
istence.  In  fact  it  does  not  purport  to  be  a 


map  of  Couch's  addition  to  (he  dtgr  of  Pwt- 
land. 

In  view  of  these  oonaldwatlons,  we  do  not 
think  that  the  reforence  in  thdr  deeds  to 
Couch's  addition  was  Intended  to  refer  to 
their  property  as  platted  on  the  McCormick 
map.  It  is  not  this,  however,  but  the  map 
of  1869,  upon  which  the  defendants  mainly 
rely  as  establishing  a  dedication  of  the  locus 
In  quo  as  a  public  street  It  is  claimed  that 
all  of  the'  piaintilfs  except  Mr.  AU&\  made 
deeds  conveying  lots  with  reference  to  this 
map.  All  that  can  be  said  in  support  of  this 
claim  is  that  these  parties  made  certain  deeds, 
referring  therein  for  description  to  the  map 
of  Couch's  addition  to  the  city  of  Portland. 
But,  inasmuch  as  Couch  had  made  a  map  hi 
1865,  upon  which  the  locus  in  quo  was  not 
platted  as  a  part  of  Buroside  street,  even 
if  we  assume  that  the  map  made  by  him  in 
1869  platted  it  as  a  part  of  such  street  there 
Is  nothing  to  show  whether  the  general  ref- 
erence in  those  deeds  was  to  the  map  of  18(15 
or  1869.  Mrs.  Couch,  during  the  time  tl>at 
she  was  the  owner  of  the  land  in  dispute, 
never  made  any  maps  or  plats  dedicating  it 
as  a  public  street  nor  had  any  of  the  plain- 
tiffs. The  maps  and  plats  made  by  John  H. 
Couch,  after  he  and  his  wife  had  conveyed 
this  land,  as  already  stated,  to  the  plaintiffs 
Allen  &  Lewis  and  Oapt  Flanders,  would 
not  bind  them,  tmless  they  accepted  and  acted 
upon  such  maps,  and  there  Is  no  evld^ice  that 
they  accepted  and  acted  upon  the  map  of 
1869,  other  than  the  mere  fact  that  they  made 
certain  deeds  in  which  they  described  the 
property  by  reference  to  the  map  of  Conch's 
addition  to  the  city  of  Portland,  which  ref- 
erence was  as  likely  to  be  to  the  map  of 
1865,  or  to  some  prior  map,  of  which  there 
was  some  evidence,  as  to  that  of  1S69.  It 
Is  sought,  however,  to  obviate  this  objection 
by  showing  that  some  of  the  deeds  conveyed 
lots  and  blocks  that  were  for  the  first  time 
platted  on  the  map  of  1869,  or,  in  other 
words,  that  such  deeds  conveyed  lota  and 
blocks  that  appear  on  no  other  map;  and 
hence  It  Is  argued  that  the  reference  in  them 
was  necessarily  to  the  map  of  1869  which, 
it  is  claimed,  ^ows  that  the  property  in  dis- 
pute was  a  part  of  Burnside  street  It  Is  true 
that  such  lots  and  blocks  did  not  appear  on 
any  other  map,  for  the  reason  that  the  map 
of  1800  was  Intended  as  an  addition  or  exten- 
sion of  prior  maps;  but  this  affoids  no  Justi- 
fication for  the  assumpUcn  or  argument  that 
such  map,  made  by  John  H.  Couch,  shows 
a  dedication  of  the  locus  in  quo  as  a  public 
street  Before,  however.  It  can  be  assumed 
that  his  wife  recognized  the  map  of  18G9  by 
Joining  with  her  husband  in  such  deeds,  as 
showing  a  dedication  of  her  property,  so  as 
to  bind  or  estop  her,  such  map  itself  ought 
to  show  the  dedication  so  distlnctiy  and  posi- 
tively as  to  make  the  evidence  of  her  Inten- 
tion to  divest  herself  of  the  titie  entirely 
dear.    The  map  itself  does  not  purport  to 


be  anything  more 


g,ll^f@©(?^' 


e  exten- 


Oi.) 


LEWIS  t>.  CITY  OF  POBTLAITD. 


269 


tlon  ot  Oondi'i  addition  to  the  city  of  Pwt- 
Umd.  The  lota  and  blocks  laid  out  an.  It, 
which  conatltnte  the  new  addition,  are  des- 
ignated and  maiiced  by  a  coloring  of  yellow, 
and  all  the  other  property,  except  a  tier  of 
blocks  adjoining  snch  yellow  portion.  Is  left 
blank.  This  Indicates  that  the  map  of  1869 
was  not  Intended  to  affect  the  prior  maps. 
Its  object  was  to  plat  a  second  addition,  and 
to  show  Its  relative  position  to  the  first  one. 
The  nomberlng  of  the  lots  and  blocks  and 
the  dedication  of  the  streets  outside  of  the 
extmslon  were  to  remain  as  platted  on  the 
prior  maps.  This  must  be  so,  as  It  is  im- 
possible to  convey  any  lots  or  blodcs  by  ref- 
erence to  such  map,  outside  of  the  extension, 
because  they  are  left  In  blank;  and  hence 
deeds  r^errlng  to  lots  and  blocks  as  num- 
bered by  the  map  of  1869  necessarily  refrared 
to  It,  and  did  not  appear  on  any  other  map, 
becatise  such  lots  and  blocks  composed  the 
new  addition  or  extension  of  prior  plats; 
but,  as  we  have  shown,  the  other  portion  of 
such  map  negatives  the  idea  that  it  was  in- 
tended to  change  the  map  of  1866,  or  prior 
maps,  or  that  it  undertook  to  represent  the 
locns  In  quo  as  a  part  of  Bumslde  street 
This  view  Is  confirmed  by  the  form  of  ac- 
knowledgment to  this  map,  which  reads,  in 
Its  material  parts,  as  follows:  "That  he  recog- 
nized the  accompanying  diagram  or  plat  as 
a  true  and  correct  description  of  lots  and 
blocks  laid  out  by  him  as  an  addition  to  the 
city  of  PcM^and."  This,  of  course,  means  the 
lots  and  blocks  laid  out  on  this  map  as  a  new 
addition,  indicating  that  the  added  blocks 
copied  from  prior  maps  were  only  intended 
to  show  their  relative  position  to  such  new 
addition,  and  not  to  alter  or  affect  the  prior 
maps.  We  do  not  think,  therefore,  that  any 
representations  as  to  Bumslde  street  upon 
that  portion  of  the  map  left  In  blank— such 
portion  constituting  no  part  of  the  addition 
—can  be  construed  as  intending  to  make  a 
dedication  of  the  locus  in  quo  to  affect  the 
prior  maps.  The  map  of  1872  is  the  only  one 
that  OaroUne  Couch  or  the  plaintiffs  ever 
signed,  and  It  shows  that  the  property  In 
question  Is  not  a  part  of  Burns!  de  street 
This  map  corresponds  with  that  of  1865,  and, 
as  we  construe  it  Is  not  in  conflict  with  the 
map  of  1869.  We  do  not  think,  therefore, 
that  snch  deeds  as  were  made  of  lots  and 
blocks  -which  appear  only  In  the  map  of  1869 
were  a  dedication  of  the  locus  in  quo,  or  that 
they  can  be  reasonably  construed  to  be  a 
recognition  of  any  dedication  thereof.  In 
thus  holding  we  do  not  controvert  the  prin- 
ciple that  where  a  proprietor  recognizes  a 
plat  in  making  a  sale  of  lots  he  will  be  es- 
topped to  deny  a  dedication  of  the  streets  des- 
ignated upon  the  plat  embracing  his  prop- 
erty; but  we  do  not  think,  in  view  of  the  focts, 
that  such  principle  can  be  applied  to  the  case 
at  bar. 

The  second  defense  Is  dedication  by  user. 
It  Is  claimed  by  the  defendants  that  the  locus 
In  quo  has  been  used  by  the  public,  with  the 


consent  of  the  plalntUDi,  tiie  same  u  other 
streets  similarly  situated  have  been  used,  tor 
more  than  20  years,  and  that,  therefore,  the 
public  have  a  prescriptive  right  to  the  same. 
A  dedication  of  land  to  the  public  use  rests 
on  the  Intention  or  assent  of  the  owner.  As 
It  is  purely  a  question  of  intention,  the  evi- 
dence of  it,  when  resting  in  parol,  must  be 
clear  and  satisfactory,  and  indicate  a  posi- 
tive and  unmistakable  Intention  to  devote  the 
property  to  public  use.  All  the  authorities 
agree  that  the  acts  and  conduct  of  the  owner, 
when  relied  upon  to  show  the  dedication  of 
his  property,  must  be  deliberate  and  un- 
equivocal, manifesting  a  clear  intention  to 
abandon  such  property  to  the  public  use. 
The  burden  of  showing  it  rests  on  the  de- 
fendant The  security  of  titles  requires  that 
the  evidence  of  dedication,  when  depending 
on  parol  proof,  should  be  of  such  a  deliberate 
and  decisive  character  as  to  leave  no  doubt 
of  the  owners'  Intention.  Hence  the  rule  is 
well  settled  by  numerous  authorities  that  be- 
fore there  can  be  a  valid  dedication  there 
must  have  been  an  actual  Intention,  clearly 
indicated,  by  deliberate  and  unequivocal 
words  or  acts,  to  dedicate  the  property  to 
the  public.  Hogne  t.  City  of  Alblna,  20  Or. 
185,  25  Pac.  886.  It  appears  from  the  testi- 
mony that  some  time  in  1834,  and  soon  after 
the  plaintiffs  Capt  Flanders  and  Allen  & 
Lewis  bought  the  property,  they  built  a 
wharf  in  front  thereof  for  ocean  vessels  and 
river  craft;  that  It  was  one  of  the  first 
wharves  built  in  the  city,  and  for  many  years 
was  the  principal  landing  for  such  vessels; 
that  It  has  been  maintained  there  continu- 
ously ever  since,  although  It  has  been  rebuilt 
several  times,  and  extensions  added.  The 
wharf  extends  across  the  locus  in  quo,  and 
out  from  the  bank  of  the  river  about  100  feet 
to  the  navigable  water  of  such  river^  and  Is 
700  feet  In  length.  A  roadway  or  street  was 
left  open  from  the  east  side  of  Front  street 
to  the  wharf,  for  the  purpose  of  Ingress  and 
egress.  The  wharf  opposite  the  street  is  two- 
story,  and  at  the  time  It  was  built  the  plain- 
tiffs last  mentioned  constructed  an  elevated 
passageway  20  feet  wide  on  the  north  side 
of  this  roadway,  from  Front  street  to  the 
upper  story,  and  Inclosed  the  space  under- 
neath, and  used  It  for  a  stable  and  store- 
house. This  roadway  or  street  has  been  used 
by  the  public  and  plaintiffs  as  a  means  of 
conducting  and  carrying  on  the  business  ap- 
pertaining to  this  wharf  and  warehouse,  and 
the  facts  indicate  that  it  has  not  been  used 
for  any  other  purpose.  The  plaintiffs  have  at 
all  times  maintained  their  right  to  the  locus 
In  quo,  consistent  with  Its  use  as  a  passage  or 
roadway  to  and  from  their  wharf,  and  the 
use  of  it  by  the  public  for  such  purpose  was 
not  under  a  claim  of  right,  but  by  their  per- 
mission. The  city  authorities  have  not  exer- 
cised any  acts  of  ownership  over  or  assumed 
any  right  to  control  It;  nor  has  the  city  made 
any  Improvements  or  performed  any  work 
upon  the  same  by  way  of  repairs  or  other- 
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wlae,  bat  the  evidence  diowB  tbat  the  plaln- 
tifls  bare  used  and  occupied  such  property 
to  the  ezcluaion  of  the  public,  except  so  far 
as  was  necessary  for  the  public  to  use  it 
In  doing  business  at  their  wharf.  The  evi- 
dence also  shows  that  the  plalntUIs  have  as- 
serted their  ownership  of  the  land  In  con- 
troversy by  acts  and  declarations  which  are 
entlr^  Inconsistent  with  any  Intention  to 
abandon  or  dedicate  It  to  the  public  use. 
They  have  used  It  for  the  storage  of  Iron, 
brick,  and  other  heavy  freight;  they  have 
improved  and  repaired  it;  they  have  kept  a 
gate  across  It  for  10  or  12  years;  exercised 
the  right  to  exclude  persons  or  teams  from 
It  whenever  they  chose  to  do  so;  they  have 
publicly  and  repeatedly,  in  connection  with 
the  use  of  the  property,  declared  that  it  was 
not  a  public  street,  but  a  private  way  to 
their  wharf  and  warehouse.  In  Irwin  ▼. 
Dlxlon,  9  How.  10,  in  which  the  facts  are 
similar  to  the  case  at  bar,  the  court  say: 
"From  the  very  nature  of  wharf  property, 
likewise,  the  access  must  be  kept  open  for 
convenience  of  the  owner  and  his  customers; 
but  no  one  ever  supposed  that  the  property 
thereby  became  public,  instead  of  private. 
*  *  *  No  length  of  time  during  which 
property  Is  so  used  can  deprive  an  owner  of 
his  title.  •  •  •  While  any  one  might  be  al- 
lowed to  travel  over  this  space  from  the 
warehouse  to  the  wharf  and  river,  when  con- 
venient, and  not  Interfering  with  the  owner, 
it  would  not  be  because  it  had  been  Intended 
to  give  to  the  public  a  right  of  way  over 
these  premises,  but  because  he  himself  in- 
tended to  trav^  over  it,  and  while  so  doing 
and  so  leaving  It  open,  would  not  be  captious 
in  preventing  others  from  traveling  there." 
The  same  principle  is  laid  down  In  the  note 
to  Dovaston  v.  Payne,  2  Smith,  Lead.  Cas. 
155,  wherein  It  is  said:  "If,  therefore,  a  per- 
son opens  and  uses  a  space  upon  his  own 
land  as  a  road  for  his  own  convenience  and 
purposes,  the  mere  fact  that  the  community 
are  allowed  to  make  use  of  it  In  common 
with  blm  for  even  twenty  or  thirty  years  wUI 
not  constitute  a  dedication  of  it  to  the  pub- 
lic use,  especially  In  the  face  of  declarations 
on  his  part  Inconsistent  with  an  assent  to 
such  dedication."  So  that  the  use  of  the 
locus  In  quo  by  the  public  In  the  manner  re- 
ferred to  Is  entirely  consistent  with  the  own- 
ership of  the  plaintiffs,  and  therefore  the 
public  have  not  acquired  a  prescriptive  right 
by  user  to  the  land  in  controversy. 

The  next  question  to  be  determined  Is  as 
to  the  right  of  the  plaintiffs  to  erect  and 
maintain  a  wharf  at  the  locus  in  quo  ex- 
tending to  the  navigable  water  of  the  Wil- 
lamette river.  The  contention  for  the  de- 
fendants is  that  the  title  to  the  soil  under 
the  Willamette  river  is  in  the  state  by  vir- 
tue of  its  sovereignty,  and  that  riparian 
owners,  without  a  license  or  grant  from  the 
state,  have  no  authority  or  right  to  maintain 
a  wharf  beyond  the  ordinary  high-water 
mark.    Ilcnce  they  claim  that  If  the  plain- 


tiffs have  erected  thdr  wharf  and  ecctMided 
it  over  the  submerged  soil  of  anch  rivo'  to 
its  navigable  waters  without  any  liceDse 
from  the  state,  they  have  erected  a  pnrj^res- 
ture,  which  may  be  abated  or  removed  as  a 
common  nuisance.  The  theory  of  their  arga- 
ment  is  that  in  this  country  the  law  as  to 
navigable  fresh  waters  is  the  same  as  to 
waters  moved  by  the  tide;  that.  In  eitho' 
case,  the  state,  by  virtue  of  its  sovereignty. 
Is  the  owner  of  the  subjacent  soli  of  Its  nav- 
igable rivers,  Including  tide  lands  or  sab- 
merged  lands  contiguous  to  deep  water; 
that,  as  such  owner,  it  has  the  right  to  r^n- 
late  the  use  of  such  lands,  or  to  dispose  of 
them.  In  any  way  that  will  not  Impair  or 
Injuriously  affect  the  public  Interests  in  sacb 
rivers,  especially  for  purposes  of  navigatloa 
and  commerce,  free  from  any  easement  of 
the  upland  owna%  who  can  only  acquire 
the  right  to  extend  a  wharf  oret  them  by 
Its  consent,  obtained  by  iegislatlcni,  or  ac- 
quired by  acquiescence  through  local  usage; 
and  that,  as  a  consequence,  unless  the  plain- 
tiffs, as  riparian  owners,  have  obtained  the 
consent  of  the  state  to  extend  their  wharf 
over  the  submerged  soil  of  the  Willamette 
river  to  the  point  of  its  navigability,  they 
cannot  be  considered  as  having  any  right  in 
the  premises  which  the  state  is  bonnd  to 
respect;  nor  can  their  wharf  be  recognized 
as  a  legal  structure,  the  taking  or  condemn.i- 
tion  of  which  for  a  public  use  would  entitle 
them  to  compehsation  as  for  private  pnqter- 
ty.  By  the  common  law,  in  England,  the 
title  to  the  shore  of  the  sea,  and  the  arms 
of  the  sea,  and  the  soil  under  tide  water. 
Is  vested  in  the  king,  who  has  a  proprietary 
interest  therein,  wlilch  he  may  grant  or  dis- 
pose of  subject  to  the  public  use  for  naviga- 
tion and  commerce.  "The  Jus  privatum," 
says  Lord  Hall,  "that  Is  acquired  by  the  sub- 
ject, either  by  patent  or  prescription,  must 
not  prejudice  the  Jus  publicum,  wherewith 
public  rivers  and  the  arms  of  the  sea  are 
affected  to  the  public  use."  De  Jore  Mar. 
22.  The  soil  so  vested  In  the  king  can  only 
be  transferred  subject  to  the  public  trust 
In  tills  country  the  state  has  succeeded  to 
the  ownership  and  sovereignty  over  snch 
lands,  charged  with  a  like  public  trust;  and 
the  law  is  now  regarded  as  settled  that  the 
state,  by  virtue  of  Its  sovereignty.  Is  regard- 
ed as  the  owner  of  lands  covered  by  tide 
waters,  and,  as  an  Incident  of  such  owner- 
ship, has  the  right  to  use  or  dispose  of  them 
In  such  way  as  will  not  impair  or  prejudice 
the  public  interests  or  privileges,  such  as 
fishing,  navigation,  and  commerca  As 
touching  this  subject,  Mr.  Justice  Field  said: 
"Upon  the  admission  of  California  into  the 
Union  upon  equal  footing  with  the  original 
states,  absolute  property  In  and  dominlMi 
and  sovereignty  over  all  soils  under  the  tide 
waters  within  her  limits  passed  to  the  state, 
with  the  consequent  right  to  dispose  of  the 
title  to  any  part  of  said  soils  In  such  manner 
as  she  might  deem  proper,  subject  only  to 
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the  paramoont  right  of  navlgatioD  orer  the 
waters,  ao  far  as  such  navigation  might  be 
required  by  the  necessities  of  commerce  with 
foreign  nations  or  among  the  seyoral  states, 
the  regulation  of  which  was  vested  in  the 
general  government."  Weber  v.  CSommis- 
sioners,  18  Wall.  66.  And  In  Bowlby  v. 
Shlvely.  22  Or.  410,  30  Pac.  IM,  In  con- 
formity with  our  preTlons  adjudications,  It 
was  held  that  when  the  state  of  Oregon 
was  admitted  into  the  Union  the  tide  lands 
became  its  property,  and  subject  to  its  Ju- 
risdiction and  disposal;  that,  in  the  absence 
of  legislation  or  usage,  the  common-law  rule 
would  govern  the  rights  of  upland  proprie- 
tors, and  by  that  law  the  title  to  such  lands 
Is  In  the  state;  that  the  state  has  the  right 
to  use  or  dispose  of  its  title  in  such  manner 
as  It  might  deem  best,  free  from  any  ease- 
ment of  such  upland  ownws  therein  other 
than  such  as  the  state  might  choose  to  re- 
sign to  them,  subject  only  to  the  paramount 
right  of  navigation  and  the  nses  of  com- 
merce. The  same  rule  lu>s  been  extended 
to  our  great  fresh-water  lakes,  which,  owing 
to  the  extended  commerce  conducted  upon 
them,  are  treated  as  Inland  seas;  and  also. 
In  some  of  the  states,  to  the  great  fresh- 
water rivers,  which  are  navigable  in  fact, 
as  the  Mississippi,  the  Missouri,  the  Ohio, 
and,  in  the  state  of  Pennsylvania,  to,  all  its 
permanent  rivers;  such  rule  depending  on 
the  law  of  each  state  as  to  what  waters, 
and  to  what  extent,  the  prerogative  of  the 
state  over  the  lands  under  water  shall  be 
exercised.  The  question,  as  Mr.  Justice 
Bradley  said,  is  one  for  the  several  states 
themselves  to  determine.  "If  they  choose  to 
resign  to  the  riparian  proprietor  rights 
which  properly  belonged  to  them  In  their 
sovereign  capacity.  It  Is  not  for  others  to 
raise  objections."  Barney  v.  Keokuk,  94  V. 
S.  324.  So  it  appears  that  the  same  rule  as 
to  the  ownership  of  and  the  sovereignty  over 
lands  under  the  navigable  wata%  of  the 
great  lakes  and  fresh-water  rivers  applies 
which  obtains  at  common  law  as  to  the 
ownership  of  and  sovereignty  over  lands 
under  tide  waters,  and  that  such  lands  are 
held  by  the  same  right  In  the  one  case  as 
the  other,  and  subject  to  the  same  trusts 
and  limitations.  Illinois  Cent  R.  Co.  v. 
Illinois,  146  U.  S.  436,  13  Sup.  Ot  110. 

In  respect  to  the  tide  lands,  the  state,  as 
owner,  has  provided  by  legislation  for  their 
sale  and  disposal  free  from  any  right  of  the 
upland  owners  therein,  except  such  as  it 
saw  fit  to  recognize  in  them  or  their  gran* 
tees,  'n  consideration  of  the  fact  that  prior 
to  such  legislation  the  tide  lands  had  often 
been  dealt  with  by  the  adjacent  owners  a»> 
private  property,  subject,  however,  to  the  par- 
amount right  of  navigation  and  the  uses  of 
commerce.  Bowlby  v.  Shlvely,  supra.  But 
In  respect  to  navigable  fresh-water  rivers  In 
tills  state  there  has  been  no  legislation  for 
the  sale  or  disposal  of  any  portion  of  the 
submerged  lands  lying  between  the  upland 


and  navigable  waters.  Such  lands,  so  far  as 
any  legislative  action  is  concerned,  have  not 
been  treated  by  the  state  In  the  proprietary 
way  whidi  It  has  asserted  and  applied  to 
the  tide  lands;  and  some  of  the  decisions 
of  its  courts  recognize  certain  rights  in  the 
riparian  owners,  arising  from  adjacency, 
which  do  not  belong  to  them  In  common  with 
the  public.  In  Minto  v.  Delaney,  7  Or.  337, 
it  was  held  that  the  river  is  the  boundary 
of  lands  lying  along  the  Willamette,  and 
that  accretions  formed  on  the  shore  by  the 
gradual  receding  of  the  water  belong  to  the 
riparian  owner;  and  in  Moore  v.  Locks  Co., 
Id.  357,  that  rocks  and  shoals  along  the  mar- 
gin of  the  same  river  belong  to  the  riparian 
owner.  While,  therefore,  the  state,  as  the 
owner  of  the  submerged  lands  of  navigable 
fresh-water  rivers,  has  not  treated  Its  pro- 
prietary Interest  In  any  portion  of  them  as 
subject  to  sole  or  disposal,  it  has  recognized 
certain  rights  in  the  riparian  owners,  not 
common  to  the  public,  in  the  shoal  water 
In  front  of  thebr  land.  It  Is  common  knowl- 
edge that  before  and  after  the  state  was 
admitted  Into  the  Union  the  riparian  owners 
along  the  navigable  freah-vnter  streams 
within  Its  limits  acted  on  the  assumption 
that  the  right  of  wharfage  was  incident  to 
their  land,  and  built  wharves  in  front  there- 
of. Some  of  these  wharves,  like  the  plain- 
tiffs' are  expensive  structures,  and  of  great 
advantage  and  benefit  to  commerce.  Nor  Is 
this  alL  Upon  the  tidal  waters,  such  owners, 
believing  that  the  tide  lands  adjacent  to 
their  uplands  belonged  to  them,  built  wharves 
over  the  same,  and  dealt  with  them  as  pri- 
vate property.  This  condition  of  things  was 
recognized  In  the  legislation  referred  to;  and 
in  consideration  thereof,  and  as  an  act  of 
Justice,  a  preference  was  given  to  the  ripa^ 
rian  owners  in  the  provisions  for  the  sale 
of  such  lands.  "Though  the  state  was  un- 
der no  legal  obligation  to  recognize  the  rights 
of  either  the  riparian  owner  or  those  who 
had  occupied  these  tide  lands,"  as  Boise, 
J.,  said,  "still  the  legislature,  considering  the 
fact  that  these  lands  had  been  dealt  with  as 
private  ^operty,  and  improved  sometimes 
by  the  erection  of  expensive  structures, 
which  were  a  great  advantage  to  commerce, 
made  what  we  think  wise  and  just  provi- 
sions for  the  protection  of  those  who  had 
spent  their  money  in  purchasing  and  Improv- 
ing these  lands,  which  improvements  were  in 
many  cases  al)solutely  necessary  as  aids  to 
commerce."  Parker  v.  Rogers,  8  Or.  190. 
All  this  goes  to  show  that  the  custom  which 
obtained  of  building  wharves  along  the  navi- 
gable rivers  of  the  state  by  riparian  own- 
ers was  fully  understood,  and  tliat  there  was 
no  Intention  to  interfere  or  obstruct  ttie 
rig^t  to  wh.irf  across  the  submerged  lands  oo 
nontidal  or  fresh-water  rivers,  but  that  the 
act  was  only  designed  to  provide  for  the 
sale  of  tide  lands  on  tidal  waters,  the  effect 
of  which  was  Inconsistent  with  any  ease- 
ment or  right  of  the  upland  owner  therein 
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not  granted  to  him  to  such  act  This  be- 
comes all  the  more  apparent  by  the  proviso 
In  the  tide-land  act,  which  proyldes  "that  the 
Willamette,  CoquUle  and  Coos  rivM^  shall 
not  be  deemed  rlvMS  to  which  the  tide  ebbs 
and  flows,  within  the  meaning  of  this  act, 
•  •  »  and  that  the  title  of  this  state  to 
any  tide  or  overflowed  lands  upon  said  riv- 
ers Is  hereby  granted  and  confirmed  to  such 
owner  of  the  adjacent  lands."  This  grant 
conveyed  the  title  to  all  of  such  lands  along 
these  rivers,  whether  tide  or  overflowed,  to 
the  riparian  owners,  subject  to  the  public 
trust.  As  the  Willamette  Is  a  fresh-water 
river,  and  only  slightly  affected  by  the  tides 
a  short  distance  from  its  mouth,  there  Is  no 
tide  land  at  Portland,  as  held  in  Andrus  v. 
Knott,  12  Or.  601,  8  Pac.  763;  and  thwe- 
fore  it  results  that  If  the  submerged  or  over- 
flowed lands  described  In  the  act  Include  such 
as  are  not  affected  by  the  tides,  and  lie  be- 
tween the  upland  and  navigable  water,  they 
belong  to  such  owners,  subject  to  the  para- 
mount right  of  navigation  and  commerce. 
There  Is  a  marked  distinction  made  by,  such 
legislation  between  the  submerged  lands  of 
fresh  navigable  waters,  and  those  covered 
by  the  flux  and  reflux  of  the  tide,  and  known 
as  tide  lands.  In  view  of  these  considenu 
tlons,  and  the  tendency  of  our  adjudications 
to  recognize  rights  in  the  riparian  owners  on 
the  WUlainette  river  that  do  not  belong  to 
the  public,  and  the  custom  which  has  pre- 
vailed  from  the  early  settlement,  of  the  conn- 
try  in  respect  to  the  building  of  wharves,  It 
Is  at  least  reasonable  to  Infer  that  the  state 
has  acquiesced  in  the  right  of  the  riparian 
owners  to  build  wharves  In  aid  of  naviga- 
tion. In  fact,  the  absence  of  legislation  in 
respect  to  the  state's  proprietary  interest  in 
the  shoal  water  at  submerged  lands  of  the 
Willamette  river,  taken  In  connection  with 
the  legislation  providing  for  the  sale  and 
disposal  of  tide  lands,  and  adjudications  to 
the  effect  that  the  grant  of  its  proprietary  to- 
terest  therein  is  free  from  any  easement  of 
the  riparian  owner,  and  subject  only  to  the 
public  right  of  navigation  and  commerce, 
leads  to  the  conclusion  that  it  is  ibe  policy 
of  the  state,  as  to  other  states,  to  aUow  ri- 
parian owners  on  such  rivers  to  build 
wharves  in  aid  of  navigation.  Mr.  Gould 
says:  "Riparian  owners  upon  navigable  fresh 
rivers  and  lakes  may  construct,  In  shoal  wa- 
ter in  front  of  their  land,  wharves,  piers, 
landings,  and  booms  in  aid  of  and  not  ob- 
stnicting  navigation.  This  is  a  riparian 
right,  being  dependent  upon  title  to  the 
6ank,  and  not  upon  title  to  the  river  bed. 
Its  exercise  may  be  regrulated  or  prohibited 
by  the  state;  but  so  long  as  It  is  not  pro- 
hibited It  Is  a  private  right  derived  from  the 
passive  or  implied  license  by  the  public.  As 
it  does  not  depend  upon  title  to  the  soil  un- 
der water,  it  is  equally  valid  In  the  states  to 
which  the  river  beds  are  held  to  be  public 
property  and  to  those  to  which  they  are  held 
to  belong  to  the  riparian  proprietors,  uaqoe 


ad  Slum  aquae."  Again,  he  says:  "The  leg- 
islature may  authorize  the  extension  of  sudi 
structures  beyond  low-water  marli:,  but,  if 
not  sanctioned  by  the  legislature,  they  are 
illegal,  so  far  as  to  lnterf»«  with  or  limit 
the  right  of  navigation."  Gould,  Waters, 
i  176.  In  view  of  these  considerations,  the 
wharf  of  plaintiffs,  being  to  aid  of  naviga- 
tion, is  a  legal  structure,  and  private  prop- 
erty, whidi  can  only  be  taken  for  public  use 
according  to  established  law,  and  with  due 
compensation  therefor. 

Passing  these  consldoutlons  f<H:  the  pres- 
ent, there  is  another  phase  of  the  case, 
which  seems  to  be  decisive  of  the  assent  of 
the  state  to  the  building  of  plaintiffs*  wharf. 
The  legislative  assembly,  at  its  session  held 
in  1862,  passed  the  following  act  relating  to 
wharves  to  cities:  "Sec  4227.  The  owners 
of  any  land  In  this  state  lying  upon  any 
navigable  stream  or  othK"  lUte  water,  and 
within  the  corporate  limits  of  any  incor- 
porate town  therein,  are  hereby  authorized  to 
construct  a  wharf  or  .wharves  upon  the  same. 
and  extend  sdch  wharf  or  wharves  toto  such 
stream  or  other  like  water  beyond  low-water 
mark  so  far  as  may  be  necessary  and  con- 
venient for  the  use  and  accommodation  of 
any  ships  or  other  boats  or  vessels  that  may 
or  can  navigate  such  stream  or  other  like 
water.  » Sec.  4228.  The  corporate  authori- 
ties of  the  town  wherein  such  wharf  or 
wharves  Is  proposed  to  be  constructed  shall 
have  power  to  regulate  the  exercise  of  the 
privilege  of  franchise  hereto  granted;  and 
upon  the  application  of  the  person  aitltled 
to  and  desiring  to  construct  such  wharf  or 
wharves,  such  corporate  authority  shall,  by 
ordinance  or  other  like  mode,  prescribe  the 
mode  and  extent  to  which  the  same  may  l>e 
exercised  beyond  the  Itac  of  low-water  mark, 
so  that  such  wharf  or  wharves  shall  not  be 
constructed  any  further  tato  such  stream  or 
other  water  beyond  such  low-water  line  than 
may  be  necessary  and  convenient  for  the 
purpose  expressed  in  section  4227,  and  so 
that  the  same  will  not  unnecessarily  inter- 
fere with  the  navigation  of  such  stream  or 
other  like  water."  Hill's  Code.  In  1869, 
the  city  of  Portland,  under  the  authority  4^ 
this  statute,  passed  an  ordinance  defining 
the  wharf  limits  and  regulating  the  btdldlng 
of  the  same.  Section  8  of  this  ordinance 
provides  that  "all  wharves  and  piles  now 
erected  or  driven  beyond  the  lines  described 
in  section  1  of  this  ordinance  shall  be  re- 
moved to  conform  to  the  above-described 
line,  witbto  ten  years  from  the  date  of  the 
approval  of  this  ordinance.  Provided,  that 
if  any  such  wharf  or  structure  shall  be  at 
any  time  destroyed  by  the  elements,  or  so 
damaged  as  to  necessitate  the  rebnlldtog 
thereof,  it  shall  be  rebiillt  to  conform  to 
said  above-described  lines."  The  conten- 
tion for  the  defendants  is  ttiat  the  plaintiffs' 
wharf,  having  been  built  when  the  statute 
was  passed,  did  not  come  withto  Its  purview; 
that  the  statute  proTides/^ftv  the  dolnir  of 
Jigitizcd  by  V^jO 
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future  acts  under  the  regulation  of  the  cor^ 
porate  authorities;  that  It  does  not  legalize 
or  attempt  to  legalize  wharves  theretofore 
constructed;  that  the  words  "proposed  to  be 
constmcted,"  and  "desiring  to  construct," 
and  "hereby  authorized  to  construct,"  show 
beyond  cavil  that  future,  and  not  past,  erec- 
tions were  what  the  lawmakers  had  In  mind. 
The  rule  undoubtedly  is  that  a  statute  Is  to 
be  construed  to  operate  prospectively,  and 
not  retrospectively,  unless  the  language  is 
so  plain  and  direct  as  to  preclude  all  ques- 
tion as  to  the  intention  of  the  legislature. 
The  rule  is  founded  on  the  principle  that  a 
construction  should  not  be  given  to  a  statute 
that  will  take  away  or  restrict  rights,  unless 
the  intention  of  the  legislature  cannot  be 
otherwise  satisfied.  A  retrospective  law  Is 
always  subject  to  the  limitation  that  It  shall 
not  be  such  as  is  termed  "ex  post  facto,"  or 
as  impair  the  obligations  of  contracts.  But 
we  do  not  think  there  is  any  occasion  to 
aiiply  the  principle  suggested  to  the  statute 
in  question.  Tha*e  Is  no  claim  that  It  .if- 
fects  past  transactions,  or  relates  back,  and 
gives  them  validity.  It  Is  not  pretended 
that  the  statute  has  a  retroactive  efCect,  and 
made  wharves  legal  structures  which  were 
erected  prior  to  its  enactment.  The  stat- 
ute neither  commands  certain  acts  or  things 
to  be  done,  nor  prohibits  them  from  I>eing 
done.  It  is  a  permissive  statute,  which  al- 
lows certain  things  to  be  done  without  com- 
manding them.  "Under  the  provision  of 
the  statute,"  said  Boise,  J.,  "any  person 
within  an  incorporated  town  within  this 
state  may  build  and  maintain  a  wharf  from 
his  land  at  high  water  into  navigable  water, 
80  far  as  is  necessary  or  convenient  to  ac- 
commodate shipping,  if  he  conforms  to  the 
legal  restrictions  imposed  on  him  by  the 
authorities  Of  the  town,  and  does  not  impede 
navigation.  Such  structures  are  erected  in 
all  commercial  towns,  and  have  been  recog- 
nized as  legal  structures  in  all  the  states." 
Parker  v.  Taylor,  7  Or.  44a  The  statute 
simply  grants  permission  or  license  to  any 
upland  owner  in  an  Incorporated  town  whose 
land  fronts  upon  a  navigable  stream  to  con- 
struct a  wharf  im  front  of  his  land,  which 
permission,  when  acted  npon,  renders  his 
wharf  a  legal  structur&  Its  object  is  to 
encoivage  the  building  of  wharves  to  aid 
navigation,  and  for  the  benefit  of  commerce. 
Within  its  purport,  then,  what  difference 
wotild  It  make  whethw  the  wharf  was  built 
before  or  aftor  the  statute  was  enacted.  In 
either  case,  the  wharf  would  serve  the  ob- 
ject it  sought  to  accomplish,  and  bence  be 
a  legal  structure  within  its  spirit  and  in- 
tent But  it  is  argued  that  the  leave  grant- 
ed under  the  statute,  being  merely  a  per- 
mission or  license,  is  revocable  at  the  pleas- 
ure of  the  state;  and  that,  as  a  conse- 
quence, the  wharf  of  the  plaintiff  ceases 
to  be  a  legal  structure,  or  to  have  a  legal 
existence,  when  the  leave  Is  withdrawn,  or 
the  license  revoked.    The  statute  has  not 


been  repealed,  elthw  directly  or  by  Impli- 
cation, and,  so  far  as  it  is  concerned,  there 
is  no  revocation  of  the  license  granted.  The 
most  that  has  been  claimed  for  the  Meuss- 
dorffer  act  In  that  connection  is  that  it- 
being  for  a  public  purpose — operates  to  re- 
voke the  license  of  the  plaintiffs,  and'  there- 
by to  deprive  their  wharf  of  its  legal  founda- 
tion and  existence.  It  will  be  observed, 
then,  that  the  argument  is  based  on  the 
theory  that  the  permission  granted  by  the 
statute  to  build  wharves  is  merely  a  license, 
and,  as  such,  may  be  revoked  at  the  pleas- 
ure of  the  state,  after  It  has  been  acted 
upon,  and  the  wharf  erected.  But  this  is 
not  so.  As  was  said  in  Bowlby  T.  Shively, 
supra,  the  statute  does  not  vest  any  right 
untU  exercised.  It  is  a  license  revocable  at 
the  pleasure  of  the  legislature  until  acted 
upon  and  availed  of.  It  Is  doubtless  true 
that.  If  the  statute  should  be  repealed,  or 
the  adjacent  tide  lands  disposed  of,  the  priv- 
ilege gives  the  upland  owner  to  build  a 
wharf  across  the  tide  lands  Into  deep  water, 
unless  acted  upon  or  availed  of,  would  be 
revoked.  But  the'rlparlan  owners  who  have 
taken  advantage  of  the  permission  or  priv- 
ilege to  build  wharves— especially  those  on 
fresh  navigable  waters,  for  the  reasons  sug- 
gested—have acquired  rights  that  would  not 
be  affected  by  the  repeal  of  the  statute. 
These  wharves  are  legal  structures,  and  as 
such  are  private  property,  which  cannot  be 
taken  without  due  process  of  law,  and  due 
compensation  therefor.  Hence  the  conten- 
tion of  the  defendants  that  the  Meussdorfler 
act— which  authorizes  the  location  and  oon- 
Btmctlon  of  the  Bumside  street  bridge,  and 
under  which  they  are  proceeding  to  build  it 
—Is  a  revocation  of  the  leave  or  license, 
cannot  be  maintained.  Nor  do  we  find  any- 
thing In  the  case  of  nilnols  Cent  R.  Co. 
T.  Illinois,  supra,  in  conflict  with  this  re- 
sult. There  the  grant  of  the  submerged  soil 
of  th«  lake  was  In  such  quantity  as,  In  the 
opinion  of  the  court,  impaired  the  public  in- 
terest  in  Its  'n:ateni,  and  operated,  if  Ir- 
repealable,  as  an  abdication  by  the  state  of 
Its  trust  over  the  property.  The  right  of  a 
riparian  owner  to  build  a  wharf  over  the 
submerged  soil  of  a  river  to  navigable  water 
is  not  inconsistent  with  the  public  intei-cst, 
nor  in  prejudice  of  the  public  rights.  Nor 
does  the  grant  of  such  subjacent  soil  or  tide 
lands  subject  to  the  paramount  right  of  navi- 
gation and  commerce  authorize  its  use  for 
any  purpose  inconsistent  with  the  public  in- 
terest The  land  In  front  of  the  rtparlan 
owner,  when  used  for  a  wharf,  and  under 
proper  regulation,  is  In  aid  of  navigation, 
and  for  the  benefit  of  commerce.  Of  coiwm, 
the  state  has  the  right  to  regulate  the  build- 
ing of  wharves,  or  to  determine  how  far 
rights  in  submerged  soil  can  be  exercised 
consistently  with  the  easement  of  navlgatl<m. 
Our  state  has  made  such  regulations,  and, 
as  there  Is  no  claim  that  the  wharf  of  the 
plaintiffs  impedes  na\ri|gatip|i,  tor.  fStP^t;  erect- 
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ed  In  conformity  with  Its  requirements,  It 
must  be  regarded  as  a  legal  structure,  and 
entitled  to  be  protected  as  private  property. 
Although  the  evidence  shows  that  the  orig- 
inal wharf  was  torn  down  and  rebuilt  in 
the  year  1876,  in  conformity  with  the  or- 
dinance, we  have  not  deemed  it  necessary  to 
Tetee  to  that  fact  as  strengthening  the  right 
of  the  plaintiffs  in  the  premises.  Within  the 
principle  and  for  the  reasons  suggested,  it 
Is  apparent  that  the  cases  of  Bundle  ▼. 
Canal  Co.,  14  How.  80;  Navigation  Co.  t. 
Coons,  6  Watts  &  S.  101;  Canal  Co.  t. 
Wright,  9  Watts  &  S.  9,— do  not  determine 
tlie  questions  Involved  in  the  case  at  bar. 
The  right  to  build  and  maintain  a  wharf, 
being  in  aid  of  navigation,  and  for  the  bene- 
flts  of  commerce,  rests  on  a  different  footing 
and  principle  than  a  license  to  erect  mills 
with  dams  which  may  Impede  or  obstruct 
navigation,  or  canals  diverting  the  waters  of 
a  navigable  river. 

Without  further  reference,  it  is  sufficient 
to  say  that  we  think  the  plaintiffs  have  a 
right  of  property  in  their  wharf  of  which 
they  cannot  be  deprived  except  in  accord- 
ance with  established  law,  and,  if  It  should 
be  necessary  that  It  should  be  taken  or  de- 
stroyed for  the  use  of  the  bridge,  that  It 
cannot  be  done  without  due  compensation 
therefor.  Monongahela  Nav.  Co.  v.  U.  S., 
13  Sup.  Ot  622.  The  decree  must  be  af- 
firmed. 


DAVIS  V.  BOWMAN. 

(Supreme  Court  of  Oregon.    Jan.  8,  1894.) 

Chattbl  Mortoaou— Rbcordatiom— Priobitibs. 

1.  Failure  to  file  a  .chattel 'mortgage  raises 
a  presumption  of  fraud,  in  the  absence  of 
change  of  possession,  as  against  subsequent 
morteagees,  ■yvUch  may  he  rebutted  by  show- 
ing that  tlie  mortgage  was  made  in  good  faith. 
Ckide  Civil  Proc.  i  766,  aubd.  40,  and  Hill's 
Code,  {  3054. 

2.  In  the  absence  of  fraud,  the  failure 
to  file  a  chattel  mortgage  does  not  render  it 
void  as  against  a  Babsequent  mortgagee. 

Appeal  from  circuit  court,  Multnomah 
county;   B.  D.  Shattuck,  Judge. 

Action  by  H.  E.  Davis  against  B.  H.  Bow- 
man for  conversion.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  LORD,  C.  J.: 

The  plaintiff  brongbt  an  action  against 
the  defendant  for  tht  sum  of  $3,000,  with 
interest  thereon  at  the  rate  of  10  per  cent, 
per  annum  from  the  26th  day  of  January, 
1802,  as  damages  sustained  by  the  defend- 
ant's wrongful  conversion  to  his  own  use 
and  benefit  of  certain  musical  goods  and  in- 
struments, known  as  the  stock  of  the  Durand 
Organ  &  Piano  Company,  upon  which  the 
plaintiff  held  a  chattel  mortgage,  executed 
by  the  Durand  Organ  &  Piano  Company  on 
the  said  26th  day  of  January,  1892,  to  secure 
the  payment. of  its  note,  executed  on  the 
same  day  to  the  plaintiff  for  the  sum  of 


$3,000,  with  interest  thereon  at  the  rate  of  10 
per  cent  per  annum,  and  made  payable  upon 
demand.  The  said  mortgage  was  duly  filed 
for  record  with  the  recorder  of  conveyances 
of  Multnomah  county.  Or.,  on  the  day  fol- 
lowing its  execution.  The  defendant  admits 
the  taking  and  appropriating  of  the  said 
mortgaged  goods  to  his  own  use  and  benefit 
on  the  29th  day  of  January,  1892,  but  de- 
nies that  be  did  so  wrongfully.  He  bases  his 
right  to  so  take  and  appropriate  the  said 
mortgaged  goods  upon  four  chattel  mort- 
gages thereon,  executed  to  blm  by  the  said 
Durand  Organ  &  Piano  Company,  to  secure 
the  payment  of  the  sum  of  $18,938.75  and 
interest  Two  of  the  said  mortgages  were 
executed  and  delivered  to  him  on  the  9tb 
day  of  January,  1892,  which  were  two  days 
thereafter  duly  filed  in  Multnomah  county. 
Or.,  and  the  other  two  on  the  2Gth  day  of 
January,  1892,  which  were  filed  for  record 
on  the  following  day.  Among  the  articles 
so  taken  and  appropriated  by  the  defendant 
were  26  Durand  organs,  of  the  value  of 
$1,100,  which  organs  were  not  Included  in 
defendant's  two  mortgages  of  January  9. 
1892,  but  were  de8cril>ed  in  his  two  mort- 
gages of  January  26,  1892,  and  were  also 
Included  in  the  plaintiff's  mortgage  of  the 
same  date,  filed  as  above  stated.  After  Is- 
sues yren  Joined,  the  case  was  referred  to 
Richard  H.  Thornton,  to  ttike  the  evidence, 
and  report  the  facts  and  law  therein.  The 
referee,  in  his  report,  made  18  findings  of 
fact  and  10  conclusions  of  law,  and  there- 
upon advised  that  Judgment  be  given  for 
the  defendant  The  plaintiff  duly  excepted 
to  a  portion  of  the  report  as  made  and  filed 
by  said  referee,  and  moved  that  the  same 
be  set  aside,  and  for  Judgment,  alleging 
as  reasons  therefor  that  the  findings  and  con- 
clusions so  excepted  to  are  not  supported 
by  the  evidence,  and  are  contrary  to  the  law. 
Ilie  defendant  filed  his  motion,  asking  the 
court  to  affirm  the  report  as  made  and  filed 
by  the  referee,  and  for  judgbient  thereon. 
Upon  the  bearing  of  the  motions  for  and 
against  the  confirmation  of  the  referee's  re- 
port, the  court  modified  certain  findings  of 
fact  and  law  therein,  and  gave  Judgment  for 
the  plaintiff  for  the  amount  agreed  upon  by 
the  parties  to  be  the  value  of  those  instru- 
ments in  defendant's  mortgage  of  January 
26,  1892,  which  were  not  included  in  ills 
mortgage  of  January  9,  1892,  to  wit,  $1,100. 

R.  &  B.  B.  Williams  &  Carey  and  W.  W. 
Thayer,  for  appellant  Dolph,  Mallory  & 
Simon,  for  respondent 

LORD,  0.  J.,  (after  stating  the  facts.)  In 
our  view,  the  modification  by  the  court  of 
one  of  the  referee's  findings  does  not  ma- 
terially affect  the  case,  but,  as  It  Is  neces- 
sary to  a  proper  understanding  of  the  is- 
sues herein,  we  copy  such  finding  as  modi- 
fled,  viz.:  "That  on  the  27th  day  of  Jan- 
uary, 1892,  befwe  the  hour  ^t  8  A.  iM.,  the 
ligitizod  by  V^jOOQ  IC 
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plaintiff   and   defendant,  by   their   several 
aj^onts,  were  present  at  tbe  office  of  recorder 
of  conreynnces  for  Multnomah  county,  and 
there  presented  for  record  the  three  mort- 
gages executed  as  aforesaid  on  the  previous 
day  to  plaintiff  and  defendant,  and   more 
particularly  described  in  finding  of  fact  No. 
9.    The  plaintiff's   mortgage  was  presented 
to  and  received  by  the  recording  officer  for 
filing  one   or   two   minutes   before   the   de- 
fendant's mortgages  were  so  presented  and 
received.    The  presenting  and  receiving  of 
the  mortgages  toe  recording  were  completed 
befure  8  o'clock  A  M.  of  the  said  day,  the 
homr  at  which  the  recorder  Is  required  by 
law  to  open  his  office."    Among  other  con- 
clusions of  law,  the  referee  found  "that  the 
plalntiirs  mortgage  of  January  26,  1802,  and 
the  defendant's  two  mortgages  of  the  same 
date,  were,  In  contemplation  of  law,  filed 
simultaneously,  namely,  on  tbe  27tb  day  of 
January,   1892;"  that,   "where  two  chattel 
mortgage  are  filed  simultaneously,  the  time 
of  their  execution  must  determine  thehr  pri- 
ority;" and  that,  as  the  defendant's  "mort- 
gages were  all  executed  before  that  of  plain- 
tiff, he  cannot  be  charged  with  a  wrongful 
taking  and  conversion  of  any  goods  which 
are  Included  In  the  mortgages  of  both  par- 
ties."   Hence,  while  the  referee  found  that, 
"in  case  of  conflicting  claims  between  mort- 
gagees of  chattels,  he  has  the  priority  whose 
mortgage   Is  first   duly  filed,"   as  held   In 
Plttock  V.  Jordan,  19  Or.  8,  13  Pac.  510,  he 
considered  the  role  as  there  declared  Inap- 
plicable to  the  case  at  bar,  inasmuch   as 
there  was  no  priority  in  the  filing  of  tbe 
mortgages.    As  a  consequence  of  this  view 
tbe  referee  foimd  that  the  defendant  "did 
not  wrongfully  take  or  convert  to  his  own 
use  and  bene^t  any  of  the  chattels  men- 
tioned In  the  complainant"  After  the  hearing 
upon  the  motions  to  set  aside  and  confirm 
the  report  of  the  retake,  the  court  re-re- 
ferred the  case,  for  the  purpose  of  obtaining 
a  finding  as  to  whether  or  not  the  plaintiff 
bad   notice,  actual  or  constructive,  of  tbe 
existence  of  the  mortgragea  of  the  defendant 
which  were  executed  on  the  26th  day  of 
January,  1892.    The  referee  reported  as  an 
additional  finding  of  fact  that  "the  plaintiff 
bad  no  actual  or  constructive  notice  of  the 
actual  existence  of  the  two  mortgages  last 
named,  or  either  of  them,  at  tbe  time  of  the 
execution  of  his  mortgage."    In  view  of  this 
finding,  taken  in  connection  with  the  finding 
of  fact  as  modified  and  above  stated,  tbe 
court  found  tbe  law  to  be  that  "tbe  time 
of    the    filing    of    said    mortgages    should 
date  and  be  of  tbe  actual  time  at  which  they 
-were  received  toe  recording  by  the  records 
at  his  office^  and  should  be  filed  as  of  that 
time,"  In  lien  of  the  referee's  finding  that 
8ucb  mortgages.  In  legal  contemplation,  were 
filed  simultaneously.    Hence,  the  court  held 
tbat  tbe  plaintiff's  mortgage  was  filed  before 
tbe  defendant's  two  mortgages,  and,  within 
tbe  rale  laid  down  In   Plttock  v.  Jordan, 


supra,  that  it  was  entitled  to  priority  over 
them  without  reference  to  the  time  of  their 
execution.  The  court  thereupon  found  that 
the  defendant  "did  wrongfully  take  and  con- 
vert to  bis  own  use  and  benefit  the  chattels 
mentioned  In  the  complaint,"  and  adjudged 
that  the  plaintiff  recover  as  their  value  tbe 
sum  specified  as  aforesaid. 

Otu'  Inquiry,  therefore.  In  this  case  la 
whether,  upon  tbe  facts  as  disclosed,  the 
time  of  filing  or  the  time  of  execution  of 
such  mortgages  should  determine  their  prior- 
ity. The  solution  of  this  Inquiry  depends 
upon  our  statutes.  Prior  to  1862,  our  stat- 
ute, like  those  of  several  other  states,  de- 
clared, In  substance,  that  every  mortgage  of 
chattels  thereafter  made  should  be  absolutely 
void  except  as  to  the  parties,  unless  the  pos- 
session of  the  thing  mortgaged  be  delivered 
to  and  be  retained  by  the  mortgagee,  or  uu- 
less  the  mortgage  be  filed  as  prescribed.  St 
1855,  p.  628,  S  18.  In  tbe  revision  of  tbe 
statute  for  tbe  purpose  of  ftamlng  a  code 
of  civil  procedure  this  section  was  repealed. 
Laws  1862,  p.  126.  When  tbe  mortgages  In 
question  were  executed  and  ffied  our  stat- 
ute provided  that  "it  shall  be  the  duty  of 
the  county  clerk,  upon  the  presentation  for 
that  purpose  of  any  mortgage  or  conveyance 
Intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  or  a  copy  of  any  such  Instru-, 
ment  and  tbe  payment  of  bis  fees,  to  Indorse  i 
thereon  tbe  time  of  receiving  the  same,  and 
to  deposit  such  Instrument  or  copy  In  bis 
office,  to  be  kept  for  tbe  inspection  of  all. 
persons  Interested."  Hill's  Code,  {  3054.' 
After  such  mortgage  has  been  filed,  the  stat- 
ute also  provides  that  It  "shall  cease  to  be 
valid  as  against  the  creditors  of  tbe  person 
making  tbe  same,  or  subsequent  purchasers 
or  mortgagors  In  good  faith,  after  tbe  expira- 
tion of  one  year  from  the  filing  of  tbe  same, 
or  a  copy  thereof,  unless  within  thirty  days 
next  preceding  the  expiration  of  tbe  year  the 
mortgagee,  his  agent  or  attorney,  shall  make 
and  annex  to  the  instrument  or  copy  on  file 
as  aforesaid,  an  affidavit  setting  forth  tbe 
interest  which  tbe  mortgagee  has,  by  virtue 
of  such  mortgage.  In  tbe  property  therein 
mentioned,  upon  which  affidavit  tbe  clerk 
shall  endorse  tbe  time  when  the  same  was 
ffied."  Hill's  Code,  8  3056.  So  far  as  these 
provisions  are  concerned,  there  Is  notlilng 
In  them  to  Indicate  that  tbe  failure  to  file 
or  tbe  filing  of  a  chattel  mortgage,  where 
there  Is  no  change  of  possession  of  the  prop- 
erty mortgaged,  raises  or  removes  any  pre- 
sumption of  fraud,  disputable  or  conclusive, 
which  affects  the  validity  of  such  mortgage 
as  against  creditors,  subsequent  purchasers, 
or  mortgagees  in  good  faith.  But  subdivi- 
sion 40,  8  766,  Code  Civil  Proc,  provides  that 
"every  sale  of  personal  property,  capable  of 
Immediate  delivery  to  the  purchaser,  and 
every  assignment  of  such  property,  by  way  of 
mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied 
by  an  immediate  delivery,  and  be  followed 
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by  an  actual  and  continued  change  of  pos- 
•easlon,  creates  a  presumption  of  fraud  as 
against  the  creditors  of  the  seller  or  asslen- 
or,  during  bis  possession,  or  as  against  sub- 
sequent purchasers  in  good  faith  and  for  a 
valuable  consideration,  disputable  only,  by 
making  it  appear  on  the  part  of  the  person 
claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith,  for  a  suf- 
ficient consideration,  and  without  Intent  to 
defraud  such  creditors  or  purchasers.  But 
the  presumption  herein  specified,  does  not 
exist  in  the  case  of  mortgage  duly  filed  or 
recorded  as  provided  by  law." 

As  the  sections  which  we  have  cited  are 
in  pari  materia,  they  must  be  construed  to- 
{;ether.  The  "mortgage  duly  filed  or  recorded 
as  provided  by  law"  In  the  last  clause  of 
subdivision  40,  supra,  necessarily  refers  to 
section  8054,  supra,  as  there  is  no  other  sec- 
tion wliich  provides  for  the  filing  of  mort- 
{;ages  of  personal  property;  and.  as  this  seo- 
tion  Is  silent  as  to  the  effect  of  the  filing  or 
the  neglect  to  file  a  chattel  mortgage^  where 
the  mortgagor  retains  possession,  we  must 
turn  to  subdivision  40,  supra,  to  ascertain 
the  nature  of  the  legal  consequences  which 
result  in  such  cases.  Under  this  subdivision, 
a  mortgage  of  personal  property,  unaccom- 
panied by  delivery  and  po-ssession  of  the 
chattds  mortgaged,  raises  a  presumption  of 
fraud,  disputable,  but  not  conclusive,  which 
may  be  overcome  by  showing  that  such  mort- 
gage was  made  in  good  faith,  and  for  a 
valuable  consideration.  Under  the  circum- 
stances stated,  the  mortgage  Is  valid  as 
against  third  parties  when  the  bona  fides  of 
the  transaction  la  made  to  appear.  But  the 
latter  clause  of  the  subdivtsion  la  to  the  ef- 
fect that  the  fraud  implied  from  the  posses- 
sion ct  the  mortgagor  does  not  exist  when 
the  mortgage  la  filed  as  provided  by  section 
3054,  supra.  The  filing  of  the  mortgage 
takes  the  place  of  the  change  of  possession, 
or  obviates  its  necessity.  Such  filing,  Uke  the 
transfer  of  the  possession  to  the  mortgagee, 
gives  notice  to  third  partlea  of  his  interest 
in  the  mortgaged  property.  It  stands  for  a 
change  of  possession,  and  thus  removes  the 
presumption  of  fraud  which  would  otherwise 
exist.  By  this  means  a  mortgagor  is  enabled 
to  pledge  his  chattels  as  security,  and  retain 
the  possession  and  use  of  them  in  a  reason- 
able way,  while  the  mortgagee  is  relieved 
from  the  burden  of  proving  the  bona  fides  of 
the  transaction.  '  The  filing  being  a  substi- 
tute for  the  mortgagee's  possession,  its  ob- 
ject is  to  give  notice  to  third  parties,  and 
to  show  the  transaction  to  have  been  bona 
fide,  and  thus  remove  the  presumption  of 
fraud  whidi  would  otherwise  arise  against 
it  Ab  a  consequence,  tf  a  mortgage  of  per- 
sonal property  is  filed,  although  the  mortga- 
gor retains  possession,  the  presumption  of 
fraud  does  not  exist,  but,  if  the  mortgage  has 
not  be«i  filed,  a  presumption  of  fraud  arises, 
as  against  creditors  and  subsequent  pur- 
otiaaers,  wblcb  may  be  rebutted  by  making 


it  appear  that  such  mortgage  was  made  in 
good  faith.  "The  presumption  raised  by  this 
subdivision,"  Boise,  J.,  said,  "is  as  to  on- 
recorded  mortgages."  Orton  v.  Orion,  7  Or. 
482.  As  to  such  mortgages— not  recorded  or 
filed— there  is  a  presumption  of  fraud  wliich, 
unexplained,  renders  them  invalid,  bat 
which,  when  explained  removes  such  pre- 
sumption, and  leaves  them  Intact  and  valid. 
Hence  a  mortgage  of  cliattels,  imaccompa- 
nied  by  delivery  and  possession,  although  not 
filed,  if  made  in  good  faith,  and  for  a  val- 
uable consideration,  la  not  invalid  as  against 
creditors  and  subsequent  purchasers.  The 
mortgage  of  the  plaintiff  was  executed  sub- 
sequently, but  on  the  same  day,  as  the  two 
mortgages  of  the  defendant,  but  before  they 
were  filed.  As  the  plaintiff  had  no  actual 
notice  of  the  existence  of  such  mortgages, 
and  the  property  remained  in  the  possession 
of  the  mortgagor,  in  the  absence  of  explana- 
tion they  were  presumptively  invalid  as 
against  the  plaintiff.  But  if  the  defendant 
had  succeeded  in  filing  bis  mortgages  before 
the  execution  of  the  plaintiff's  mortgage,  no 
such  presumption  would  have  arisen  affecting 
their  validity.  Tbe  filing  of  the  defendant's 
mortgages  after  the  plaintiff  filed  his  did  not 
relieve  them  of  the  presumption  of  fraud 
which  impugned  theh:  bona  fides.  Nor  did 
the  filing  of  the  plaintiff's  mortgage  in  any 
way  affect  their  legal  status  in  this  regard. 
It  was  not  the  filing  of  the  plaintiff's  mort- 
gage, but  the  failure  of  the  defendant  to  file 
his  before  the  execution  of  the  plaintiff's 
mortgage,  that  fixed  their  status  as  pre- 
sumptively fraudulent  The  plaintiff  filed 
his  mortgage  to  protect  it  against  the  im- 
plication of  fraud  as  against  subsequoit  and 
not  prior,  mortgages.  Hence  his  mortgage 
obtained  no  priority  over  the  defendant's 
mortgages  on  accoimt  of  being  first  filed. 
If  the  defendant  should  show,  or  it  should 
be  admitted,  that  his  mortgages  are  bona 
fide,  fhey  are  valid  instruments,  and  as  such 
created  liens  on  the  property  in  question 
from  the  date  of  theh:  execution,  whicti,  be- 
ing prior  to  the  execution  of  the  pULintifTs 
mortgage,  gives  them  priority.  The  case  Is 
different  where  the  statute  declares  in  ef- 
fect that  no  chattel  mortgage  shall  be  valid, 
except  as  to  the  parties,  unless  possession  be 
delivered  to  and  retained  by  the  mortgagee, 
or  unless  the  mortgage  be  filed  or  recorded 
as  prescribed.  Under  this  kind  of  statute, 
an  imrecorded  chattel  mortgage,  or  one  not 
filed,  is  absolutely  void  as  against  a  subae- 
quent  mortgagee.  "The  statute,"  said  Mar- 
Bton,  J.,  "declares  the  instrument  shall  be  ab- 
solutely void,  and  nothing  short  of  a  change 
of  possession  or  filing  as  the  section  requires 
can  save  It"  Cooper  v.  Brock,  41  Mich. 
491,  2  N.  W.  600.  In  other  words,  the  stat- 
ute declares  that  a  prior  imrec(nrded  mort- 
g;age  "shall  be  absolutely  void  as  against" 
subsequent  mortgagees  in  good  faith.  De 
Courcey  v.  Collins,  21  N.  J.  Eq.  S60.  If  onr 
statute  was  of  this  sort,  the  mortgages  of 
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ibe  defendant  not  haying  been  filed  when 
the  mortgage  of  the  plaintiff  was  executed, 
they  could  not  have  priority,  because  they 
would  be  entirely  void  as  against  it  Such 
is  not  the  legal  consequence  that  follows 
want  of  possession  or  filing  under  our  stat- 
ute, tinder  it  a  chattel  mortgage  not  filed, 
where  the  possession  is  retained  by  the 
mortgagor,  In  the  absence  of  explanation 
showing  the  transaction  to  be  fair  and  hon- 
est, would  be  treated  as  fraudulent  as  against 
subsequent  mortgagees.  On  the  other  hand. 
If  such  mortgage  is  shown  or  admitted  to 
be  founded  on  a  valuable  consideration,  and 
made  In  good  faith,  it  must  be  regarded  as 
a  valid  Instrument  as  against  creditors,  sub- 
sequent purchasers,  or  mortgagees.  Under 
the  circumstances  first  stated,  the  mortgage 
of  the  plaintiff  would  be  entitled  to  priority 
over  the  mortgages  of  the  defendant,  not 
bocaose  It  was  first  filed,  but  because  those 
of  the  defendant  were  not  filed  when  his 
was  executed,  and  therefore  were  to  be  re- 
garded as  presumptively  fraudulent  as 
against  it;  while  under  those  last  stated  the 
mortgages  of  the  defendant  would  be  en- 
titled to  priority  over  that  of  the  plaintiff, 
because,  being  valid  Instruments,  they  Im- 
pressed a  lien  on  the  prop^ty  from  the  date 
of  their  execution,  which,  being  prior  to  the 
execution  of  the  plaintiff's  mortgage,  con- 
ferred priority  of  right.  As  the  case  was 
brought  and  tried  upon  the  theory  that  the 
prlm'Ity  of  the  mortgages  In  question  was  to 
be  determined  from  the  time  of  the  filing, 
without  regard  to  the  time  of  their  execu- 
tion, the  facts  found  and  the  argument  con- 
ceded that  the  defendant's  mortgages  were 
bona  fide  or  valid  instmmaitB.  Considered 
as  such,  the  defendant  acquired  a  lien  on 
the  property  by  his  mortgages  which  was 
pri<»'  to  that  acquired  by  the  plaintiff's  mort- 
gage, and  consequently  he  had  a  right  to 
take  the  property  covered  by  them,  and  In 
so  doing  did  "not  wrongfully  take  or  oon- 
v«t  to  his  own  use  the  chattels  mentioned 
In  the  complaint" 

In  view  of  these  consldwatlons,  the  case 
of  PIttodc  V.  Jordan,  which  holds  that  a 
chattel  mortgage  givoi  In  good  faith  Is  not 
valid  as  against  a  subsequent  mortgage  first 
filed,  must  be  overruled.  At  common  law 
the  rule  unquestionably  was  that  where  there 
was  no  change  In  the  possession  such  a 
transaction  was  void  as  to  creditors.  The 
rule  of  Twyne's  Case  and  the  other  English 
cases  following  it  was  that  the  retention  of 
possession  by  the  vendor  or  mortgagor  ren- 
dered the  transaction,  as  a  matter  of  law, 
absolutdy  v<rid;  while  in  this  country  the 
courts  are  divided,  some  holding  strictly  to 
the  English  doctrine,  and  others  holding  such 
a  transaction  only  presumptively  fraudulent 
subject  to  explanation,  which  should  be  con- 
sidered by  a  jury  with  the  other  evidence  in 
determining  whether  the  title  of  the  vendee 
or  mortgagee  was  In  fact  affected  by  fraud. 
2  Kent   Comm.  61&-631;    Marks  v.  Miller, 


21  Or.  817,  28  Paa  14.  The  doctrine  of 
our  statute  Is  founded  on  the  principle  of 
these  latter  decislcms.  As  the  case  stands, 
in  view  of  the  considerations  suggested,  the 
judgment  must  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  proper,  and  not  Inccmslstent  with 
this  opinion. 


CHUBOH  V.  SMITHBIA  et  si. 
(Court  of  Appeals  of  Colorado.  Dec  11,  1893.) 
Mechanics'  Libns — Mortoaobs— Priorities — Bn- 
TIRS  Stxuotdres. 
Under  Gen.  St  t  2148,  providing  that 
for  work  or  material  for  an  "entire"  structure, 
erection,  or  improyementj  a  mechanic's  lien 
Hball  attach  to  the  building,  erection,  or  im- 
provement, in  preference  to  a  prior  mortgage, 
the  right  of  lien  is  not  limited  to  one  who 
contracts  for  or  pats  op  the  entire  structure, 
but  is  given  to  one  who  contributes  to  the  cree> 
tiou  of  an  entire  building. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  J.  H.  Smlthea  and  Charles  Arn- 
old, doing  business  as  Smlthea  &  Arnold, 
against  Frank  Church,  to  enforce  a  mechan- 
ic's lien.  Judgment  for  plaintiffs.  Defend- 
ant appeals.     Affirmed. 

T.  J.  O'Donnell  and  W.  8.  Decker,  for  ap- 
pellant    T.  B.  Stuart,  Ohas.  A  Murray,  and* 
A  M.  Andrewsl  for  appellees. 

BISSBIili,  P.  J.  An  asserted  priority  in 
right  springing,  in  the  one  case,  from  a  trust 
deed  on  unimproved  property,  and,  in  the 
other,  from  a  mechanic's  lien  for  work  done 
in  the  CMistructlon  of  a  building  after  the 
execution  of  the  c(Hiveyance,  has  given  rise 
to  this  suit  While  one  Ermerins  was  the 
owner  of  four  lots  In  a  subdivision  to  the 
city  of  Denver,  she  executed,  on  the  22d  day 
of  January,  1890,  a  trust  deed  to  seciure  the 
payment  of  certain  promissory  notes,  aggre- 
gating the  sum  of  $17,000.  On  the  1st  of 
May  thereafter,  a  cnatract  was  made  with 
Smlthea  3c  Arnold  to  put  up  two  buildings 
on  these  premises  for  a  specified  price.  The 
contractors  continued  the  work  until  the  foun- 
dation was  completed,  when,  for  some  unex- 
plained reason.  It  was  abandoned,  and  the 
contract  never  carried  out  No  importance 
Is  attached  to  the  noncompletion  of  the  con- 
tract and  the  record  is  silent  as  to  the  rea- 
son of  It  The  buildings  were  afterwards  fin- 
ished, under  one  or  more  contracts  made  by 
the  owner  of  the  property.  What  the  facts 
may  be  respecting  these  mattov  does  not  ap- 
pear. When  they  completed  the  foundation, 
Smlthea  &  Arnold  filed  a  notice  of  lien  un- 
der the  statute,  and  -apparently  took  all  the 
steps  necessary  to  assert  their  rights.  If  they 
had  any.  The  owner  made  default  In  the 
payment  of  the  notes  which  were  secured  by 
the  trust  deed,  and,  under  the  authority 
which  the  conveyance  contained,  the  trustee 
proceeded  to  advertise  and  sell  the  propoty. 
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and  coQTeyed  it  by  a  deed  of  nnqnestloned 
validity  to  Mitchell  Benedict,  who  trans- 
ferred It  to  Frank  Church,  the  present  appel- 
lant The  lien  of  the  contractors  remained 
nnsatlBfied,  and  the  present  suit  was  begun 
to  enforce  It  Church  defended,  set  up  his 
<ionTeyance,  and  denied  the  right  to  a  lien, 
on  the  ground  that  as  the  owner  of  the 
premises,  he  was  entitled  to  what  may  have 
been  put  on  them  after  the  delivery  of  his 
security.  This  dalm  ia  Bubstantially  an  as- 
sertion of  a  principle  well  settled  at  the  com- 
mon law.  Under  that  doctrine,  it  was  uni- 
versally true  that  any  building  or  improve- 
ment erected  on  land  subsequent  to  the  exe- 
cution of  a  mortgage  became  thereby  a  part 
of  the  realty,  and  subject  to  the  incum- 
brance. The  mortgagee  could  never  be  de- 
prived of  the  benefit  of  this  added  security, 
except  by  express  legislation,  clearly  designed 
to  deprive  him  of  this  benefit  and  to  give 
superior  rights  to  a  tlilrd  party.  Many  stat- 
utes have  been  enacted  which  were  Intended 
to  secure  to  mechanics  and  contractors  what 
might  be  due  them  for  betterments  put  upon 
property.  The  original  purpose  of  these  enact- 
ments has  long  since  been  lost  sight  of, 
and,  by  an  imperceptible  process  of  exten- 
sion, they  have  been  brought  to  include  ev- 
erything that  may  be  necessary  to  secure  to 
either  the  mechanics,  material  men,  or  con- 
>  tractors  pay  for  any  service  rendered  In  the 
betterment  of  property.  Whatever  may  be 
the  opinion  about  the  wladom  of  this  sort  of 
class  legislation,  its  validity  and  constitu- 
tionality is  too  well  settled  to -admit  of  dis- 
cussion. The  courts  universally  uphold  It 
and  many  express  a  very  strong  conviction 
concerning  its  propriety.  Brooks  v.  Railway 
Co.,  101  U.  S.  443;  Wlmberly  v.  Mayberry, 
94  Ala.  240,  10  South.  167;  Cement  Co.  v. 
Morrison,  13  N.  J.  Eq.  .133;  Turner  v.  Bob- 
bins, 78  Ala.  S92;  McAllister  v.  Clopton,  61 
Miss.  257. 

The  only  matter,  fbea,  concerning  which 
there  can  be  any  dispute,  is  as  to  the  terms 
and  proper  construction  of  the  statute  on 
this  subject  Section  2148  of  the  General 
Statutes  of  1883  establishes  the  relative 
rights  of  the  prior  incumbrancer  and  the 
subsequent  lienor  In  cases  of  this  description. 
The  only  part  of  the  statute  essential  to  the 
present  Inquiry  is  the  concluding  clause, 
which  is  as  follows:  "When  the  lien  Is  for 
work  done  or  material  furnished  for  an 
entire  structure,  erection,  or  improvement 
such  lien  shall  attach  to  the  building,  erec- 
tion, or  improvement  for  or  upon  which  such 
work  was  done  or  materials  furnished,  in 
preference  to  any  prior  lien  or  incumbrance 
or  mortgage  upon  the  land  upon  which  same 
is  erected  or  put"  Tl»e  difficulty  which  at- 
tends the  construction  of  the  act  comes  from 
the  somewhat  loose  and  indefinite  expres- 
sion of  the  legislative  pm-pose.  The  conten- 
tion is  ov«  the  words  "for  the  entire  struc- 
ture," ete.  The  appellant  argues  with  great 
torce  and  vigor  that  these  words  are  neces- 


sarily to  be  80  construed  tliat  the  statitte  will 
only  give  the  right  to  such  a  charge  on  llie 
property  to  whomsoever  may  put  tq>  an  en- 
tire building.  Most  of  the  support  for  the 
appellant's  c(xitention  in  this  respect  la  de- 
rived from  a  consideration  of  those  cases 
which  give  the  mechanic  a  lien  for  Improve- 
ments, or  for  those  things  which  are,  with 
respect  to  existing  structures,  commonly 
called  "betterments."  The  argument  seems  to 
us  decidedly  technical,  and  not  in  accord 
with  the  evident  purpose  .and  object  of  the 
act  The  statute  does  not  go  to  the  extreme 
lengths  of  the  legislation  In  other  states,  as. 
for  instance,  in  Illinois,  •wbesee  the  lienor  has 
the  statutory  right  to  compel  the  sale  of  the 
entire  property  and  a  proportionate  division 
of  the  proceeds.  Neither  does  It  give  the 
mechanic  or  contractor  the  right  to  a  lien 
on  a  building  for  its  improvement  or  better- 
ment where  the  building  was  on  the  propw- 
ty,  and  subject  to  a 'prior  incumbrance,  at 
the  time  the  work  was  done.  The  lawmak- 
ers seem  to  have  determined  that  the  only 
case  in  which  the  common-law  rule  should 
be  Interfered  with  was  one  where  an  entire 
structure  should  be  put  on  the  property. 
They  evidently  concluded  that  under  these 
drcumstances,  no  injustice  would  be  done 
to  the  prior  Incumbrancer,  since  he  would 
then  only  be  deprived  of  the  right  to  hold 
property  to  which  his  lien  had  never  attach- 
ed. In  such  case  the  statute  gives  the  con- 
tractor or  the  lienors,  separately  or  conjoint- 
ly, the  privilege  to  assert  their  righto  against 
the  newly-erected  building.  The  prior  incum- 
brancer loses  nothing  to  which  his  security 
has  affixed  Iteelf,  nor  does  the  lienor  get 
anything  beyond  that  whidi  he  may  have  put 
on  the  land.  It  simply  remains  to  be  deter- 
mined whether  the  word  "entire"  is  to  be  so 
limited  as  to  restrict  the  right  of  lien  to 
those  cases  where  the  lienor  may  have  con- 
tracted for  or  put  up  the  whole  structure. 
This  construction  is  not  rendered  absolutely 
necessary  by  the  language  of  the  statute, 
nor,  in  our  Judgment,  does  it  correspond 
with  the  legislative  purpose.  That  purpose, 
as  it  seons  to  us,  was- to  give  the  right  ot 
lien  wherever  an  entire  building  was  put 
up,  as  contradistinguished  from  the  case 
where  additions  or  bettermente  were  put  on 
property.  This  distinction  was  very  well  il- 
lustrated in  an  early  case  la  Iowa.  Getcfaell 
V.  Allen,  34  Iowa,  659.  In  that  case  the 
court  experienced  a  good  deal  of  difficulty  Ib 
the  CMistruction  of  the  stetute,  because  the 
word  "entire"  was  omitted  from  the  enact- 
ment But  the  court  draws  a  very  broad  dis- 
tinction between  the  different  signiflcntiona 
to  be  attoched  to  the  wcwd  "improvement" 
and  concludes  that  the  word  must  be  limited 
to  cases  where  it  is  descriptive  of  an  entire 
building,  and  not  to  those  cases  where  addi- 
tions may  be  made  to  a  structure  already  on 
the  land,  which  it  would  be  ineqnltoble  to 
permit  the  lienor  to  remove;  but  tliat  court 
and  all  others  which  have  been  called  on  to 
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construe  similar  acts,  adopt  the  principle 
that  the  right  to  a  Hen  and  Ita  enforcement 
exists  in  faror  of  all  who  may  do  work  on 
a  building  which  la  newly  erected  on  previ- 
ously unimprored  property.  This  accords 
with  our  views  of  the  legitimate  and  proper 
construction  of  our  own  statute.  The  legis- 
lature evidently  intended  to  give  a  Uea  to 
mechanics  where  a  new  building  was  put  on 
previously  vacant  and  Incumbered  property, 
and  there  Is  no  evidence  of  any  purpose  to 
Ibnlt  the  right  to  one  who  contracts  to  put 
up  the  whole  structure.  If  the  building  be  a 
new  one,  the  lien  may  be  as  legitimately  en- 
forced in  favor  of  a  dozen  mechanics  and 
contractors  who  do  work  on  It  as  in  favor 
of  one  who  puts  up  the  entire  building.  The 
Incumbrancer  is  not  harmed,  since,  as  to 
him.  he  has  lost  no  part  of  the  security 
which  he  held  at  the  time  the  improyement 
was  started.  The  Judgment  of  the  court  be- 
low Is  In  harmony  with  these  views,  and  it 
will  accordingly  be  afSrmed. 


DENYBR  TRAMWAY  CO.  v,  RB3ID. 
(Court  of  Appeals  of  Colorado.    Oct  8,  1803.) 

HOBSS  AND  BTKBET  RAILROADS — InJURIBS  TO  PaB- 
SeXOSB  —  EviDESOE  —  IN8TRCCTION8 — BrROR 
WITHOUT    PreJUDICB.  ^ 

1.  In  an  action  for  pergonal  injuries  re- 
snlting  from  an  electric  shock  caused  by  contact 
with  defendant's  street  car  while  alighting 
therefrom,  evidence  that  the' car  was  so  charged 
with  dectridty  as  to  inlore  a  person  by  con- 
tact with  any  part  establishes  a  prima  facie 
case  of  negligence. 

2.  It  was  competent  for  a  physician  who 
had  had  plaintiff  in  his  care  from  the  time  of 
the  injury  to  tpve  his  opinion  as  to  whether 
plaintiff  would  ever  recover  his  physical  jraw- 
ers. 

3.  It  waa  proper  to  ask  a  witness,  who 
testified  that  electricity  conld  not  be  transmit- 
ted to  a  trail  car  in  such  quantities  as  to  cause 
personal  injuries,  whether  the  metal  railings 
around  all  of  defendant's  cars  were  not  blis- 
tered by  leakage  of  electricity;  such  question 
not  being  objectionable  as  not  beinK  limited  to 
the  car  by  which  plaintiff  was  injured,  and 
aboat  the  time  of  the  accident,  when  the  wit- 
ness testified  that  he  did  not  know  of  the  in- 
jury tin  the  day  after  it  happened,  nor  what 
car  caused  the  injury. 

4.  Defendant  introduced  evidence  that 
plaintiff  was  drunk  at  the  time  of  the  accident, 
and  also  examined  him  as  to  his  habits  fur 
years  aa  regarded  drinking.  Beld,  that  it  was 
competent  for  plaintiff  to  show  that  he  was  not 
drunk  at  snch  time,  and  also  that  bis  charac- 
ter for  sobriety  waa  good. 

5.  A  witness  for  plaintiff,  in  reply  to  a 
qnestion  concerning  a  Dnrglary  which  occurred 
near  the  house  of  one  of  defendant's  witnesses 
stated  that  such  witness  waa  arrested,  but  that 
he  was  immediately  released.  Held  error  with- 
out prejudice  when  such  witness  waa  recalled 
and  allowed  to  prove  his  innocence. 

6.  A  company  operating  its  cars  by  elec- 
tricity la  bound  to  use  extraordinary  care,  and 
la  liable  for  slight  negligence. 

7.  The  Jury  were  properly  instructed  that 
in  determlnmg  whether  plaintiff  was  gniity  of 
rontribntory  negligence  they  might  consider 
"the  natural  Instinct  of  self-preservation;  that 
any  person  under  ordinary  conditions  will  take 
cars  ot  himself  from  regard  to  his  own  life." 


8.  A  charge  that  plainlilFs  drunkenness 
would  not  relieve  defendant  from  liability  if 
guilty  of  negligence,  but  that,  drunk  or  sober, 
if  plaintiff,  by  want  of  ordinary  care,  con- 
tributed to  the  injury,  he  must  assume  respon- 
sibility therefor,  regardless  of  his  condition,  is 
unobjectionable. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  William  Reid  against  the  Den- 
ver Tramway  Company.  From  a  jodiiment 
for  plaintiff,  defendant  appeals.     Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  REFJD,  J.: 

The  action  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  the  aUeged  negligence  of  appel- 
lant in  its  management  of  its  cars  In  his 
transportation  from  one  part  of  the  city  to 
another.  The  following  is  the  complaint: 
"The  plaintiff  complains  of  the  defendant, 
and  for  cause  of  action  against  it  alleges: 
That  the  defendant  is  a  corporation  organ- 
ized and  existing  tmder  and  by  virtue  of 
the  laws  of  the  state  of  Colorado.  That 
the  plaintiff  was,  at  the  time  of  the  griev- 
ances hereinafter  complained  of,  and  has 
been  during  the  most  of  his  life  since  he 
arrived  at  maturity,  a  blacksmith  by  trade, 
and  at  the  time  of  the  grievances  hereinafter 
complained  of  he  was  working  at  and  car- 
rying on  Ills  said  business  of  a  blacksmith 
in  the  city  of  Denver,  and  earning  thereby 
a  good  living  for  himself  and  his  family; 
and,  further,  that  he  had  no  other  means 
of  earning  a  living  for  himself  and  bis  said 
family  except  by  his  said  trade.  And  the 
plaintiff  further  alleges  that  on,  to  wit,  the 
9th  day  of  September,  A  D.  1890,  the  de- 
fendant was,  and  for  a  long  time  prior  there- 
to had  been,  the  owner  of  and  operating  a 
certain  line  of  railway  In  the  said  city  of 
Denver,  county  and  state  aforesaid,  for  the 
purpose  of  transporting  passengers  to  and 
from  different  portions  of  said  city,  and  that 
said  railway  was  and  is  operated  by  means 
of  electricity  conveyed  along  the  route  of 
said  rood  by  means  of  overhead  wires. 
That  upon,  to  wit,  the  said  9th  day  of  Sep- 
tember, A.  D.  1800,  the  plaintiff  was  upon 
one  of  the  trains  ot  the  defendant  company 
as  a  passenger  thereon,  for  the  purpose  of 
being  carried  and  transported  from  one  part 
of  said  city  of  Denver  to  another  part  of 
said  dty  in  consideration  of  the  sum  of  five 
cents,  then  and  there  paid  by  the  plaintiff  to 
the  defendant,  in  consideration  of  which 
sum  the  defendant  undertook  to  carijp  and 
transport  the  plaintiff  from,  to  wit,  at  or 
near  the  comer  of  Twenty-Foinrth  and  Hum- 
b(ddt  streets,  in  said  city,  to,  to  vrit,  the  cor- 
ner of  South  Ninth  street  and  Toith  ave- 
nue, in  said  dty,  and  that  while  the  plain 
tiff  was  in  the  act  of  getting  off  and  alight- 
ing from  the  cars  of  the  defendant,  and  with 
out  any  fault  or  negligence  whatever  on 
the  part  of  the  plaintiff,  the  said  train  of 
the  defendant  waa  so  negligently  and  care- 
lessly operated  and  handled  by  ihe  said  de- 
Digitized  by  VjOOQ  IC 
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fendant,  and  the  said  electricity  by  which 
said  train  was  operated  was  so  carelessly, 
negligently,  and  unskillfully  need,  that  an 
xmexpected  and  sudden  jerk  or  motion  was 
communicated  to  the  said  train,  whereby  the 
plaintiff  was  violently  and  with  great  force 
thrown  down  upon  the  track  upon  which  said 
cars  were  running,  and  between  the  cars  of 
said  train,  and  through  the  negligent  con- 
duct of  the  said  defendant,  and  by  reason 
of  the  negligent,  careless,  and  unskillful 
manner  in  which  said  train  and  said  elec- 
tricity was  used  and  operated,  the  plaintiff 
received  on,  upon,  and  into  his  body  large 
qnantities  of  said  electricity,  and  that  by 
means  of  said  electricity  his  whole  system 
was  greatly  burned,  shocked,  and  Injured, 
so  that  by  means  of  the  fall  occasioned  by 
the  sudden  motion  of  said  train  as  afore- 
said, and  by  means  of  the  powerful  shock 
received  from  the  electricity  aforesaid,  and 
the  bums  aforesaid,  the  plaintiff  was  great- 
ly and  severely  hurt,  bruised,  and  injured 
in  and  throughout  his  limbs,  his  body,  and 
his  whole  system;  and  that  his  limbs  and 
body  have  been,  and  still  are,  to  a  consid- 
erable extent,  paralyzed,  and  rendered  unfit 
for  their  ordinary  functions  and  uses,  and 
that  he  was  otherwise  severely  hurt,  bruised, 
and  Injured  generally  throughout  bis  whole 
body  and  limbs  by  being  so  thrown  down  aa 
aforesaid,  and  by  means  of  said  electridty 
aforesaid;  and  that  said  hurts,  bums, 
bruises,  and  Injuries  aforesaid,  so  caused  by 
the  negligence  of  the  defendant  as  aforesaid, 
are  of  a  permanent  and  lifelong  character, 
and  have  to  the  present  time,  and  at  all 
times  hereafter  will,  prevent  the  plalntlfl 
from  doing  or  performing  manual  labor. 
That  he  has  suffered  great  pain  and  anguish 
OD  account  of  the  hurts  and  injuries  so  re- 
ceived as  aforesaid,  and  stUl  suffers.  And 
so  the  plaintiff  alleges  that  he  has  been  dam- 
aged, by  reason  of  the  premises,  in  the  sum 
of  $20,000.  And  the  plahitiff  further  aU^es 
that  on  account  of  the  hurts,  bums,  bruises, 
and  injuries  aforesaid,  be  was  compelled  to 
employ  physidans  and  nurses  to  render  him 
assistance,  and  to  take  the  necessary  and 
proper  care  of  him;  that  the  charges  made 
by  said  nurses  and  physicians  amount  to  the 
sum  of  $1,000;  that  said  charges  are  rea- 
sonable and.  proper,  and  all  of  which  tbn 
plaintiff  is  obliged  to  pay  cm  account  of  the 
said  negligent  conduct  of  the  said  defend- 
ant Wherefore  the  plaintiff  demands  Judg- 
ment for  the  sum  of  $21,000  and  costs  of 
suit"  To  which  appellant  answered,  denying 
the  allegations  of  the  complaint,  and  for  a 
second  or  further  answer  alleged  "that  nei- 
ther It  nor  Its  agents,  servjints,  or  employes 
were  guilty  of  the  carelessness,  negligence, 
and  Improper  conduct  in  the  complaint  al- 
leged, and  says  that  the  Injury  thorein  de- 
scribed. If  any  there  was,  was  caused  by 
the  fault  and  negligence  of  the  plaintiff  him- 
self." Replication  of  plaintiff  traversing  an- 
swer. 


The  Issues  so  made  wse  tried  to  a  jury, 
to  which,  among  many  others,  the  following 
instructions  were  given,  contended  by  appel- 
lant to  have  been  erroneous:  "(1)  The  court 
Instraots  the  jury  that  the  defendant  com- 
pany is  a  carrier  of  passengers,  operating  Its 
cars  by  means  of  electricity,  and  Is  bound  to 
use  extraordinary  care,  and  Is  liable  for 
slight  negligence.  And,  on  the  otb«r  hand, 
the  plaintiff,  as  a  passenger  on  such  car  of 
the  defendant,  was  bound  to  use  ordinary 
care  to  guard  against  accident  or  Injury. 
And  by  such  ordinary  care  is  meant  that 
care  which  a  person  of  common  prudence 
takes  of  his  own  concern,  or  that  degree  of 
care  which  men  of  common  prudence  exer- 
cise about  their  own  matters  and  their  own 
personal  safety.  And  In  determining  -what 
would  be  ordinary  care  in  a  particular  case, 
reference  must  be  had  to  all  the  circum- 
stances and  surroundings  of  that  case.  And 
if,  all  the  circumstances  and  surroundings 
considered,  the  plaintiff  in  this  case  used 
such  ordinary  care  In  preparing  to  get  off  the 
defendant's  car,  and  In  alighting  therefrom, 
then  he  is  not  guilty  of  contributory  negli- 
gence in  producing  the  injury  complained  of, 
and  for  which  this  sidt  is  brought  And 
getting  up  from  his  seat  and  preparing  to 
get  off  of  the  car  before  the  car  had  folly 
come  to  a  standstill,  but  was  very  slightly 
moving,  was  not  contributory  negligence  on 
the  part  of  the  plaintiff,  unless  such  getting 
up  from  his  seat  and  otherwise  preparing 
to  get  off  the  car  and  alighting  therefrom 
was  done  in  a  careless  or  negligent  man- 
ner, all  the  circumstances  and  surroond- 
Ings  considered:  for,  if  such  negligence 
—  if  there  was  any  — on  the  part  of  the 
plaintiff  was  slight,  or  the  remote  cause  of 
the  injury,  he  may  recover,  notwithstand- 
ing such  dight  negligence  or  remote  cause. 
And,  although  the  plaintiff  may  have  been 
guilty  of  misconduct  or  failure  to  exerdsc 
ordinary  care  and  prudence  which  may  have 
contributed  remotely  to  his  Injury,  yet  if 
the  agents  of  the  defendant  company  were 
guilty  of  mismanagement  or  negligence  In 
the  management  of  said  car,  which  was  the 
Immediate  cause  of  the  injury  to  the  plain- 
tiff, and,  with  the  exercise  of  extraordinary 
care  by  such  agents  said  injury  might  hare 
been  prevented,  the  defendant  is  liable  in 
this  suit  And  the  Jury  are  furthv  instruct- 
ed that  in  arriving  at  a  conclusion  as  to 
whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence  at  the  time  of  the  happen- 
ing of  the  accident  they  may  take  Into  con- 
sideration the  natural  instinct  of  self-preser- 
vation; that  any  person  under  ordinary  con- 
ditions wUl  take  care  of  himself  from  regard 
for  his  own  life.  And,  further,  the  jury  are 
instructed  that,  if  the  injury  complained  of 
was  done  to  the  plaintiff  by  the  electricity 
used  by  the  defendant  tcr  motive  power  or 
In  any  other  wise,  or  by  any  other  means, 
on  account  of  the  failture  of  the  defendant 
to  use  extraordinary  care^mboot  the  opera- 
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tlon  of  Ita  road  and  cars,  then  the  defendant 
company  is  liable  In  this  salt,  ilhless  the 
plaintiff  had  failed  to  use  ordinary  care  and 
pmdence  in  preparing  to  leave  said  car  and 
alighting  therefrom;  and,  even  if  he  failed 
to  use  such  ordinary  care  and  prudence,  the 
defendant  company  is  BtUl  liable  If  this  fail- 
ure to  use  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff  was  the  remote,  and  the 
negligence  of  the  defendant  company  was 
the  immediate,  cause  of  said  injury.  (2)  The 
presumption  la  that  the  plaintiff  used  ordi- 
nary care  and  pmdence  at  the  time  of  the 
alleged  injury,  and  it  is  incumbent  npon  the 
defendant  to  prove  that  the  plaintiff  did  not 
use  such  ordinary  care  and  prudence,  and  to 
prove  that  the  want  of  such  ordinary  oare 
and  prudence  on  the  part  of  the  plaintiff  was 
the  immediate,  and  not  the  remote,  cause  of 
the  injury  complained  of."  "(5)  The  conrt 
part  of  the  plaintiff,  if  the  Jury  believe  the 
Instructs  the  Jury  that  intoxication  on  the 
plaintiff  was  intoxicated,  is  not,  as  a  general 
role.  In  itself,  as  a  matter  of  law,  such  neg^ 
ligence,  or  evidence  of  such  negligence,  as 
will  bar  his  recovery  in  this  action.  The 
law  refosee  to  impute  negligence  as  of  course 
to  a  plaintiff  from  the  bare  fact  that  at  the 
moment  of  suffering  the  injury  be  was  in- 
toxicated. Intoxication  is  one  thing,  and 
negligence  sufficient  to  bar  an  accident  for 
damages  gnite  another  thing.  Intoxicated 
persons  are  not  removed  ftom  all  protection 
of  law.  If  the  plaintiff  used  that  degree  of 
care  incumbent  npon  him  to  use,  nnder  the 
circumstances  of  this  case,  as  explained  to 
you  in  a  previous  instruction,  then  his  intoxi- 
cation, if  yon  believe  from  the  evidence  he 
was  intoxicated,  had  nothbig  to  do  vrith  the 
accident  When  contributory  negligence  is 
one  of  the  issues,  as  In  this  case,  it  must 
appear  that  the  plaintiff  did  not  exercise  or- 
dinary care,  and  that,  too,  without  reference 
to  his  inebriety.  The  question  is  whether  or 
not  the  plaintitTs  conduct  came  up  to  the 
standard  of  wrdlnary  care,  not  whether  or  not 
the  plaintiff  was  drunk."  It  is  claimed  that 
the  last  is  In  conflict  with  the  tenth,  which 
is:  "(10)  The  conrt  instructs  the  Jury  tliat 
plaintiff  alleges  that  he  was  hijured,  without 
any  fault  or  negligence  whatever,  while 
alighting  from  defendant's  cars.  The  court 
instructs  you  that  you  must  be  satisfied  from 
the  evidence  offered  in  the  case  that  such 
was  the  fact;  and  If  you  find  from  the  evi- 
dence that  Jnst  before  and  while  plaintiff 
was  attempting  to  alight  from  defendant's 
train  he  was  under  the  influence  of  liquor 
to  such  an  extent  as  to  prevent  him  ft-om 
exercising  reasonable  care  and  caution  In  con- 
trolling the  movements  of  his  body,  although 
he  might  not  have  been  entirely  nnder  its  In- 
fluence, and  that  such  inability  of  plaintiff  to 
so  control  his  actions  caused  or  tended  to 
cause  his  receiving  the  injuries  he  claims  In 
attempting  to  alight  from  defendant's  train, 
then  the  plaintiff  was  not  without  fault,  and 
your  verdict  must  be  for  the  defendant." 


Other  supposed  errors  In  receiving  and  re- 
jecting evidence  wiU  be  noticed  in  the  dis- 
cussion of  the  case.  The  Jury  found  tor  the 
appellee,  with  damages  of  $5,600. 

James  H.  Brown  and    Milton  Smith,  for 
appellant    Markham  &-Carr,  for  appellee. 

REED,  J.,  (after  stating  the  facts.)  The 
fact  that  aoioua  injuries  were  received  by  ap- 
pellee, the  nature,  extent,  and  consequent  ef- 
fect of  such  injuries,  and  the  manner  in 
which  they  were  received,  were  well  estab- 
lished by  the  testimony,  appear  to  have  been 
practically  conceded  by  appellant,  no  serious 
effort  having  been  made  to  in  any  manner 
contradict  them.  The  question  of  negligence 
<m  the  part  of  the  appellant  corporation  and  . 
contributory  negligence  upon  the  part  of  the 
plaintiff  were  the  only  Important  issues  in- 
volved. Those  having  been  found  by  the 
Jury  in  fiivor  of  the  plaintiff,  unless  serious 
legal  error  occurred  upon  the  trial,  either  in 
the  admission  or  rejection  of  evidence,  or  in 
the  Instructions  to  the  Jury  as  to  the  law  of 
the  case,  such  verdict  cannot  be  disturbed. 
The  questions  of  negligence  upon  the  part  of 
the  defendant  and  contributory  negligence  of 
plaintiff  are  purely  questions  of  fact  to  be  de- 
termined by  the  Jury,  not  of  law.  No  prin- 
ciple is  better  settled,  both  in  the  United 
States  and  England.  In  Beach,  Contrib.  Neg. 
I  163,  it  is  said:  "In  general,  it  cannot  be 
doubted  that  the  question  of  negligence  is  a 
question  of  fact  not  of  law.  Whenever  there 
is  any  doubt  as  to  the  facts,  it  is  the  province 
of  the  Jury  to  determine  the  question;  or, 
whenever  there  may  reasonably  be  a  differ- 
ence of  opinion  as  to  the  inferences  and  con- 
clusions from  the  facts,  it  Is  Ukewlse  a  ques- 
tion for  the  Jury.  It  belongs  to  the  Jury,  not 
only  to  weigh  the  evidence  and  to  find  upon 
the  questions  of  fact,  but  to  draw  conclu- 
sions as  well,  alike  from  disputed  and  undis- 
puted facts."  And  in  a  note  the  text  is  sup- 
ported by  almost  Innumerable  authorities 
from  every  state  In  the  Union.  In  Railroad 
Go.  V.  Van  Stelnburg,  17  Mich.  09,  Judge  Coo- 
ley  said,  at  page  118:  "Negligence,  as  I  un- 
derstand it,  consists  in  a  want  of  that  rea- 
sonable care  which  would  be  exercised  by  a 
person  of  ordinary  prudence  under  all  the 
existing  circumstances  in  view  of  the  proba- 
ble danger  of  Injury.  The  Injury  is,  there- 
fore, one  which  must  take  into  consideration 
all  these  circumstances,  and  it  must  meas- 
ure the  prudence  of  the  party's  conduct  by 
a  standard  of  behavior  likely  to  have  been 
adopted  by  other  persons  of  common  pru- 
dence. Moreover,  If  the  danger  depends  at 
all  upon  the  actlMi  of  any  other  person  un- 
der a  given  set  of  circumstances,  the  pm- 
dence of  the  party  Injured  must  be  estimated 
in  view  of  what  he  had  a  right  to  exi>ect 
from  such  other  persons;  and  he  is  not  to- 
be  considered  blamable  if  the  injury  has  re- 
sulted from  the  action  of  another,  which  h* 
could  not  reasonably  hare  anticinated.    Thus 
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the  problem  Is  complicated  by  the  necessity 
of  taking  Into  account  the  two  sets  of  cir- 
cumstances attecting  the  conduct  of  different 
persons,  and  Is  only  to  be  satisfactorily  solved 
by  the  Jury  placing  themselves  In  the  posi- 
tion of  the  Injured  jerson,  and  examining 
those  circumstances  as  they  then  presented 
themselves  to  blm,  and  from  that  stand- 
point Judging  whether  be  was  guilty  of  neg- 
ligence or  not  It  is  evident  that  such  a 
problem  cannot  usually  be  one  upon  which 
the  law  can  pronounce  a  definite  sentence, 
and  that  It  must  be  left  to  the  sifting  and 
determination  of  a  Jury."  Although  In  all 
cases,  both  dvll  and  criminal,  the  rule  of 
law  is  well  settled  that  It  Is  the  province  of 
the  Jury  to  determine  facts,  it  seems  to  be 
regarded  as  peculiarly  within  their  province 
In  cases  of  alleged  negligence  and  contribu- 
tory negligence,  where,  as  In  this  case,  the 
negligence  of  one,  or  combined  negligence 
of  both,  resulted  in  serious  injury.  And  the 
reason  undoubtedly  Is,  as  stated  by  Judge 
Cooley,  "that  the  problem  is  complicated  by 
the'becessity  of  taking  into  account  the  two 
sets  of  circumstances  affecting  the  conduct 
of  different  persons."  In  England,  in  Rail- 
way Co.  ▼.  Jackson,  8  App.  Cas.  193,  it  was 
said:  "Whether  there  is  reasonable  evidence 
to-  be  left  to  the  Jury  of  negligence  occasion- 
ing the  injury  complained  of,  is  a  question 
for  the  Judge.  It  Is  for  the  Jury  to  say 
whether,  and  how  far,  the  evidence  is  to 
be  believed."  In  Railway  C!o.  v.  Slattery, 
Id.  1155:  "When  there  is  conflicting  evidence 
on  a  question  of  fact,  whatever  may  be  the 
opinion  of  the  Judge  who  tries  the  cause 
as  to  the  value  of  that  evidence,  he  must 
leave  the  consideration  of  it  for  the  decision 
of  the  Jury."  In  Brown  v.  Railway  Co., 
(1885,)  B2  Law  T.  622,  the  court  said:  "In 
an  action  of  negligence,  if  the  plaintiff  gives 
evidence  of  negligence  on  the  part  of  the 
defendant,  and  also  gives  evidence  which 
may  or  may  not  be  considered  as  amounting 
to  contributory  negligence  on  his  own  part, 
the  case  ought  to  be  left  to  the  Jury."  And 
see  Davey  v.  Railway  Co.,  12  Q.  B.  Dlv.  70; 
MarOn  v.  RaUway  Co.,  16  C.  B.  179. 

One  important  branch  or  factor  In  the 
case  seems  to  be  ignored  or  overlooked,  or 
at  least  not  treated  in  argument  with  the 
consideration  its  Importance  required,  viz. 
the  serious  injury  from  electricity,  caused 
by  coming  in  contact  with  the  lower  part  of 
the  car  after  falling.  The  negligence  in 
operating  the  cars  whereby  the  plaintiff  was 
thrown  in  such  position  as  to  come  In  con- 
tact with  the  electrical  charge  may,  undoubt- 
edly, be  regarded  as  the  proximate  cause  of 
the  Injuries.  The  negligent  application  and 
use  of  the  electric  current,  by  which  the 
metallic  portions  of  the  trail  car  became 
charged,  was  the  cause  of  the  damage  to 
the  person  by  shock  and  burning,— the  first, 
proximate  and  direct;  the  other,  resulting. 
Both  united  caused  the  damage  to  the  per- 
son;   consequently,  both  must  be  regarded. 


The  car  was  a  "trail,"  supposed  to  be  en- 
tirely free  from  the  infiuence  of  the  motive 
power  which  was  applied  to  the  motor  car. 
It  was-  alleged  in  fhe  complaint  "that  by 
reason  of  the  negligent,  careless,  and  un- 
skillful manner  in  which  said  train  and  said 
electricity  wore  nsed  and  operated,  the  plain 
tiff  received  on,  upon,  and  into  his  body 
large  quantities  of  said  electricity,  and  tbut 
by  means  of  said  electricity  his  whole  sys- 
tem was  greatly  burned,  shocked,  and  In- 
jured, so  that  by  means  of  the  Call  oc- 
casioned by  the  sudden  motion  of  said  train. 
*  *  *  and  by  means  of  the  powerfnl  shock 
received  from  the  electricity,"  eta  The  fact 
being  established  that  injuries  were  caused 
by  electricity,  and  that  the  car  was  so  charged 
with  the  fiuld  as  to  Injure  a  person  by  con- 
tact with  any  part  of  it,  if  not  establishing 
negligence  per  se,  made  such  a  prima  facie 
case  as  to  require  defense  to  show  that  the  in- 
juries were  not  caused  either  by  that  agency, 
or  through  the  careless  use  of  the  agent. 
No  effort  was  made  upon  the  trial  to  show 
that  the  injuries  were  not  caused  by  electric- 
ity, as  stated  In  the  complaint,  and  estab- 
lished by  the  evidence;  nor  was  the  presence 
of  the  fiuld  explained  or  attempted.  It  is 
true,  Mr.  Ballow,  an  electrical  engineer  in 
the  employment  of  the  company,  was  called, 
and  testified,  the  result  of  his  evidence  be- 
ing that  he  knew  nothing  whatever  about 
It,  nor  even  what  car  it  was;  that  It  was  his 
duty  to  cause  every  car  to  be  examined  at 
the  station;  that  he  had  given  such  orders, 
and  presumed  the  examination  bad  been 
made  in  the  station  the  night  after  the  ac- 
cident happened,  etc— ell  of  which  was  not 
of  the  least  Importance,  the  question  being 
what  the  electrical  condition  was  at  the  time 
of  the  injury.  That  certainly  could  not  be 
determined  by  the  examination,  hours  after- 
wards, of  the  car  detached  from  the  motor, 
and  "housed."  Mr.  Ballow  and  a  Mr.  Dasli- 
lell  testified,  as  expert  electricians,  that  the 
cars  were  so  coupled,  constructed,  and  In- 
sulated that  it,  In  their  opinion,  would  bo 
impossible  for  the  trail  car  to  become  so 
charged  with  electricity  as  to  cause  Injury 
to  a  person  coming  in  contact  with  any  pare 
of  it.  However  expert,  scientific,  and  learned 
they  may  have  been  upon  the  subject,  and 
however  honest,  what  they  or  either  of  thciii 
thought  in  regard  to  it  was  of  very  little 
importance  when  confronted  with  the  facts 
and  results  established  and  uncontradicted. 
In  Flannery  v.  RaUway  Co.,  11  Ir.  Com. 
Law,  30,  it  was  said:  "When  a  plaintiff  sus- 
tained Injuries  in  consequence  of  a  portion 
of  the  train  in  which  she  was  traveling  hav- 
ing left  the  rails,  and  the  railway,  the  en- 
gine, and  the  carriages  were  under  the  man- 
agement of  the  company,  held,  that  the 
fact  of  the  accident  was  sufficient  evidence 
to  cast  upon  the  company  the  burden  of 
showing  tliat  tha«  was  no  negligence  on 
their  part;  and  that,  as  they  declined  to 
afford  any  explanation  of^^he  cause  of  the 
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accident,  tbore  was  a  case  for  the  plaintiff, 
proiier  to  be  submitted  to  the  Jury."  Taking 
up  the  supposed  errors  In  admitting  testi- 
mony, Dr.  Hart  was  asked,  "From  your 
knowledge  of  this  case,  what  would  yoo  say 
as  to  the  probability  of  his  ever  recOTerihg 
his  physical  power?"  Counsel  says,  "This 
question  was  objected  to  as  not  being  a 
proper  hypothetical  question;  that  It  was 
not  based  on  the  facts  proven  or  assumed 
to  be  proven."  This  was  evidently  the  re- 
sult of  a  misconception.  Dr.  Hart  was 
plalntiefs  family  physician;  bad  had  plain- 
tiff In  his  care  from  the  time  of  the  injury; 
still  had  him  in  his  care.  He  was  not  called 
as  an  expert  to  testify  upon  a  hypothetical 
case  presented,  but  as  to  facts  within  his 
own  knowledge;  and  he  was  asked,  not  to 
testify  from  facts  stated  by  others,  but 
what  he  knew.  He  was  asked,  "From  your 
knowledge  of  this  case,"  etc.  Even  if  an 
expert,  the  objection  Is  answered  by  the 
first  authority  cited  by  counsel  In  support 
of  his  contention.  Rog.  Exp.  Test.  {  46. 
"His  opinion,  to  be  admissible,  must  be 
founded  either  upon  his  own  personal  knowl- 
edge of  the  facts,  upon  facts  testified  to  in 
court,  (Mr  else  upon  a  hypothetical  question." 
Mr.  Ballow,  an  electrical  engineer  employed 
by  the  company,  attempted  by  bis  evidence 
in  chief  to  establish  the  fact  that  electricity 
could  not  be  transmitted  to  a  trail  car  in 
quantity  sufficient  to  cause  injury.  On  cross- 
examination  he  was  asked:  "I  will  ask 
you,  as  a  matter  of  fact,  if  all  the  cars  run- 
ning on  the  Lawrence  street  line,  belonging 
to  the  Denver  Tramway  Company,  haven't 
blisters  upon  the  metal  railing  around  the 
ends  of  the  cars,  caused  by  a  leakage  of 
electricity?  Are  there  not  blisters  on  these 
the  size  of  my  thumbnail,— on  the  metal,— 
caused  by  this  escape  of  electricity  on  the 
rear  car?"  "The  questions  were  objected  to 
as  irrelevant  and  Immaterial,  because  not 
limited  to  the  particular  car,  and  about  the 
time  of  the  accident"  Counsel  seems  to 
have  overlooked  the  fact  that  witness  knew 
nothing  about  the  accident  until  the  next 
day,  and  did  not  know  the  car  upon  which  it 
happened,  but  had,  upon  direct  examination, 
testified  generally  that  in  the  cars  as  con- 
structed and  operated  no  appreciable  amount 
of  cloctrlclty  could  be  transmitted  to  the 
'•tr.'ili"  car.  Such  being  the  fact,  the  ques- 
tions asked  appear  to  have  been  In  the  line 
of  legitimate  cross-examination.  An  instruct- 
ive case  upon  evidence  In  this  dass  of  cases 
is  SImson  ▼.  Omnibus  Co.,  K  R.  8  C.  P.  390: 
"A  passenger  in  an  omnibus  was  injured  by 
a  blow  from  the  hoof  of  one  of  the  horses, 
which  had  kicked  through  the  front  panel 
of  the  vehicle.  There  was  no  evidence  on 
the  part  of  the  passenger  that  the  horse  was 
a.  kicker,  but  it  was  proved  that  the  panel 
bore  marks  of  other  kicks,  and  that  no  pre- 
caution had  been  taken,  by  the  use  of  kickint; 
strap  or  otherwise,  against  the  possible  con- 
sequeuce  of  a  horse  striking  out,  and  no  ex- 
v.35r.no.3— 18 


planatlon  was  offered  on  the  part  of  the 
owner  of  the  omnibus.  Held,  that  there  was 
evidence  of  negligence  proper  to  be  submitted 
to  a  Jury."  If  evidence  of  other  hoot  marks 
upon  the  panel  was  admissible  upon  direct 
examination,  and  sufficient  to  convict  the 
horse  of  being  a  "kicker,"  it  seems  that  the 
questions,  on  cross-examination,  under  the 
facts  and  circumstances  of  this  case,  were 
eminently  proper. 

Defendant  offered  to  prove  by  Holland,  a 
passenger,  that  no  other  passengers  getting 
on  and  off  the  car  at  about  the  same  time 
were  injured  by  electricity.  Refusal  of  the 
court  to  admit  the  evidence  is  assigned  for 
error,  and  urged  in  argument  The  refusal 
was  proper.  The  fact  sought  to  be  proved 
could  have  no  bearing  upon  the  ques- 
tions at  Issue.  In  order  to  be  admissible  un- 
der any  circumstances,  it  would  have  to  be 
shown  that  some  other  person  was  In  exact- 
ly the  same  position  in  regard  to  the  car  and 
earth  as  the  plaintiff,  immediately  before  or 
at  the  exact  time  of  the  injury.  Probably 
no  other  person  was  so  situated  as  to  re- 
ceive the  charge  by  personal  contact  or  oth- 
erwise. One  person,  by  contact,  might  re- 
ceive the  mtire  charge  from  a  dynamo 
or  battery,  while  twenty  others  in  the 
same  room  experienced  no  sensation  what- 
ever. If  a  person  were  tmown  to  be  killed 
by  lightning,  bore  unmistakable  marks  of 
the  current.  It  would  hardly  be  competent  to 
attempt  to  rebut  the  fact  by  proof  that  no 
other  person,  or  all  persons,  In  the  same 
vicinity,  were  not  killed. 

An  attempt  was  made  by  the  defendant  to 
sliow  that  plaintiff  was  intoxicated  at  the 
time  of  receiving  the  injury,  and  that  such 
condition  contributed.  On  cross-examination 
of  plaintiff  the  following  occurred:  "Q.  Do 
you  ever  Indulge  in  intoxicating  liquor?  A. 
Sometimes  take  some.  Q.  How  long  have 
you  had  that  habit  prior  to  the  receipt  of 
this  Injury?  A.  I  don't  know.  I  have  al- 
ways been  in  the  habit  I  never  was  a  tee- 
totaler. I  never  was  intoxicated  but  once  In 
my  life.  Q.  You  have  been  in  the  habit  of 
drinking  intoxicants  before  the  receipt  at 
this  Injury?  A.  Yes,  sir.  Q.  About  how  fre- 
quently did  you  indulge?  A.  Well,  maybe 
once  In  a  day;  maybe  sometimes  not  for 
a  month  or  two,  and  ,  sometimes  not  for 
twelve  months.  Q.  What  do  you  usually 
drink?  A.  Sometimes  a  little  beer  and  some- 
times a  little  whisky.  Q.  Have  you  ever 
been  under  the  influence  of  intoxicants?  A. 
Xot  since  I  have  been  out  in  this  country, 
that  I  know  of.  Q.  You  still  keep  up  the 
habit  of  Indulging  once  in  a  while,— of  In- 
dulging in  beer  and  whisky?  A  Yes,  sir.  Q. 
Do  you  remember  whether  you  had  been  In- 
dulging In  or  drinking  whisky  or  beer  <m  the 
day  of  this  accident?  A.  No,  sir.  Q.  Are  you 
quite  positive  that  you  hadn't  been  indulging 
that  day?  A.  No,  I  don't  think  it  I  might 
have  token  one."  Defendant  attempted  to 
prove  by  witnesses  Walker,  Seiffler,  and  Hoi- 
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land  that  pUiIntlS  was  Intoxicated.  In  rebut- 
tal, plaintiff  produced  tals  wife,  daughter,  and 
a  Mr.  Cooper,  to  show  It  was  not  a  fact;  and 
by  them  his  general  character  for  sobriety 
was  shown.  This  Is  claimed  to  have  been 
error.  Counsel  says:  "There  was  no  eri- 
dence  offered  by  defendant  as  to  Intoxlca- 
tion  at  any  other  time,  nor  did  the  defend- 
ant In  any  way  attack  the  character  or  repu- 
tation of  plaintiff,  Reld,  for  sobriety.  All  of 
the  evidence  on  this  question  was  directed 
solely  to  his  condition  immediately  before, 
at,  and  immediately  after  the  accident"  If 
this,  as  contended  for,  is  the  proper  rule,  de- 
fendant cannot  complain  of  its  violation,  bfiT- 
Ing  at  the  very  outset  disregarded  It  In  the 
examination  of  the  plaintiff  by  Inquiry  re> 
garding  his  habits  for  yean.  Such  being  the 
fact,  the  Jury  were  entitled  to  all  the  facts, 
not  only  as  to  his  condition  at  the  time  at 
the  injury,  but  as  to  bis  general  character 
for  sobriety.  It  would  be  competent  for  a 
person  charged  with  drunkenness  to  e^ow 
he  never  drank;  for  a  person  charged  with 
being  drunk  at  a  particular  time  that  he  had 
not  taken  Uqnor.  Mr.  Walker,  considered 
by  the  def^tdant  an  Important  witness,  tes- 
tified to  the  Intoxication  and  contributory 
negligence  of  plaintiff.  Mr.  Ustick  was 
called  by  plaintiff,  and  examined  In  regard 
to  a  burglary  committed  near  Walker's  place 
of  business,  and  was  asked:  "Now,  I  will 
ask  you  to  state  whether  he  (Walker)  was  ar- 
rested? Also  state  whether  he  (Walker)  was 
arrested  for  the  offense?"  To  which  the  wit- 
ness answered:  "Mr.  Walker  was  taken  Into 
custody  at  that  time,  and  taken  to  the  City 
Hall,  and  was  released  then  at  the  City 
Hall."  Although  perhaps  technlcaUy  erro- 
neous, it  carried  with  It  its  own  antidote. 
Errors  that  are  not  shown  to  have  been 
prejudicial  are  disregarded.  Hie  answer  In 
re^ird  to  the  arrest  also  shows  the  dismiss- 
al of  the  charge  and  release,  exonerating 
the  witness.  It  can  hardly  be  presumed  that 
this  attempted  attack  upon  the  character  of 
the  witness  could  have  prejudiced  defendant, 
more  particularly  as  the  defendant  after- 
wards recalled  witness  WalkCT,  and  he  was 
allowed  to  establisli  his  own  Innocence  of 
the  charge.  In  argument  the  first  and  second 
instructions  are  considered  together.  It  Is 
objected— First  "That  they  are  general,  In- 
stead of  being  specific.  They  do  not  advise 
the  jury  what  facts,  if  found  by  the  jm7  to 
be  shown  by  the  evidence,  will  constitute  in 
the  case  negligence,  proximate  and  remote 
cause,  and  contributory  negligence,  which  are 
referred  to  therein.  In  short,  they  refer  to 
the  jury  both  matters  of  law  as  well  as 
matters  of  fact"  Again:  "They  stated  mere 
abstract  propositions  of  law.  They  were  not 
put  bypothetlcally,  as  they  should  have 
been."  We  do  not  think  them  amenable 
to  such  criticism.  Instead  of  being  general 
and  abstract  propositions  of  law  unapplied, 
they  seem  to  be  a  full  and  complete  state- 
ment of  the  law  of  negligence  as  applicable 


to  the  case,  and  specIflcaTly  applied  in  every 
paragraph  to  the  Issues  and  the  facts  to  be 
found  by  the  Jury.  How  they  conld  have 
been  more  definltdy  or  spedflcaUy  applied 
is  not  shown,  nor  can  we  discover.  Specific 
objection  is  made  to  the  following  language 
of  the  first  Instmction:  "The  court  Instructs 
the  Jury  that  the  defendant  company  is  a  car- 
rier of  passengers  operating  Its  cars  \ty 
means  of  electricity,  and  Is  bound  to  use 
extraordinary  care,  and  Is  liable  for  slight 
negVgence."  It  is  contended  that  it  is  not 
the  law.  The  authorities  dted  in  support  at 
the  contention  do  not  sustain  it  The  most 
that  can  be  deduced  from  tbem  is  that  the 
role  does  not  apply  where  the  Injury  may 
have  been  caused  by  the  act  of  a  straugfer, 
nor  where  the  injury  resulted  from  some 
voluntary  act  of  the  passenger  himself,  com- 
Uned  with  S(Mne  alleged  deficiency  In  the 
carrier's  means  at  transportation  or  accom- 
modation. The  first— "the  act  of  a  stranger" 
—was  certainly  not  Involved;  and  whether 
the  acts  of  the  plaintiff,  concurring  with  the 
negligence  of  the  plaintiff,  combined  to  cause 
the  injury,  was  the  very  question  the  Jury 
were  called  upon  to  detwmlne;  and  what 
negligence  on  the  part  of  the  plaintiff  woold 
relieve  the  defendant  from  the  rigor  of  the 
rule  was  dearly  and  definitely  stated.  Ap- 
plying the  rule  as  intended  and  applied  by 
the  court  to  cars  operated  by  dectriclty,  and 
the  management  and  Ose  of  the  motive  pow- 
er, by  which  It  was  shown  the  injiuy  was 
produced,  it  is  eminently  correct  The  agent 
employed,  common  experience  has  taught,  is 
one  dangerous  to  life,  even  when  the  utmost 
skill  and  prudence  of  best-trained  electricians 
are  exercised.  It  Is  a  subtle,  imponderable, 
death-dealing  element  or  fluid.  Of  its  nature, 
or  the  laws  governing  it,  veiy  little  is  known, 
even  among  those  few  most  advanced  In  the 
study  of  it  It  may  be  harnessed,  utilized  as 
a  motive  power,  and  made  to  perform  much 
economic  service  In  mechanics;  but  as  to 
its  nature  and  vagaries  nothing  is  known.  It 
Is  full  of  surprises,  and  deals  injury  and 
death  under  what  Is  deemed  the  most  pru- 
dent management,  and  und^  what  are  sup- 
posed to  be  the  circumstances  least  liable  to 
inflict  Injury.  In  the  use  of  such  an  agent 
extraordinary  care  in  its  management  is  re- 
quired. Every  appliance  and  precaution,  as 
well  as  the  best  skill  of  men,  should  be  ap- 
plied in  its  use.  How  Uttle  is  known  of  Its 
eccentricities  and  posfilbllities,  by  even  those 
most  skilled  and  familiar  with  it,  was  shown 
upon  the  trial  of  this  case^  where  the  rear 
car  was  charged  with  it,  and  the  plaintiff  re- 
ceived the  charge,  and  his  wounds  were 
the  undisputed  and  Indisputable  evidence  (tf 
the  agency  by  which  they  were  caused,  in- 
stead of  explaining  or  showing  the  condi- 
tions to  have  resulted  tlirough  no  ne^gence 
of  those  in  charga  Two  experts  were  put 
upon  the  stand,  who  testified  to  the  Impossi- 
bility of  the  rear  car  being  charged.  Aside 
from  the  deadly  agent  used  aa  motive  powtt. 
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the  charge  of  the  court  that  the  defendant 
was  bound  to  use  extraordinary  care,  and 
would  be  liable  for  slight  negligence,  Is  war- 
ranted by  tlie  authorities.  "The  law  requires 
a  degree  of  care  proportionate  to  the  nature 
and  risks  In  the  given  case."  Johnson  y.  Rail- 
road Coi,  20  N.  Y.  65.  "Passenger  carriers  bind 
tbemselyes  to  carry  safely  those  whom  they 
take  Into  their  coadies,  to  the  utmost  care  and 
diligence  of  very  cautious  persons."  Maverick 
V.  Railroad  Co.,  86  N.  T.  378.  "A  carrier  of 
passengers  by  railway  is  required  to  show 
that  an  Injury  to  a  passenger  resulted  from 
inevitable  accident,  w  from  something  against 
which  no  human  prudence  or  foresight  could 
provide."  Sullivan  v.  Railroad  Co.,  30  Pa. 
St  234;  Meier  ▼.  Raih-oad  Ca,  64  Pa.  St 
225;  Railroad  Ca  t.  Napheys,  90  Pa.  St  136;. 
Warren  v.  Raih-oad  Co.,  8  Allen,  233;  Rail- 
road Co.  V.  Derby,  14  How.  486;  The  New 
World  V.  King,  16  How.  468.  See  Scott  v. 
Docks  Co.,  3  Hurl.  &  0.  596.  In  Smith  y. 
Railway  Co.,  32  Minn.  1,  18  N.  W.  827,  it  is 
Kaid:  "The  severe  rule  which  enjoins  upon' 
the  carrio'  such  extraordinary' care  and  dili- 
gence is  Intended,  for  reasons  of  public  poli- 
cy, to  secure  the  safe  carriage  of  passengHS 
in  80  far  as  human  sidil  and  foresight  can 
effect  such  result  From  the  application  of 
this  strict  rule  to  carriers  it  naturally  follows 
that  where  an  injury  occurs  to  a  passenger 
through  a  defect  in  the  construction  or  work- 
ing or  management  of  the  vehicle,  or  any- 
thing pertaining  to  the  service,  which  the 
carrier  ought  to  control,  a  presumption  of 
uegUgenoe  arises."  In  50  Amer.  Rep.  550, 
the  case  is  supported  by  several  pages  of 
notes  and  almost  numberless  authorities. 

It  Is  next  contended  that  the  court  erred 
In  charging  the  Jury  "that  in  arriving  at  a 
conclusion  as  to  whether  the  plaintiff  was 
guilty  of  contributory  negligence  at  the  time 
of  the  happening  of  the  accident  they  may 
take  into  consldaratloa  the  natural  instliict 
of  self-preservation;  that  any  person,  under 
ordinary  conditions  will  take  care  of  himself 
from  regard  for  his  own  life."  Tills  seems 
to  be  fully  wanmnted  by  the  authorities.  "In 
arriving  at  a  conclusion  as  to  whether  the 
plaintiff  has  been  guilty  of  contributory  neg- 
ligence, the  natural  instinct  of  self-preserva- 
tion, and  the  known,  disposition  of  men  to 
save  themselves  from  harm  and  injury,  raises 
the  presumption  that  the  plaintiff  is  not 
guUt7  of  negligence."  Moak,  Underh.  Torts, 
312,  where  a  large  number  of  authorities  are 
cited  in  support  of  the  text;  2  Thomp.  Neg. 
1179;  Northwn  Cent  R.  Co.  v.  Gels,  31  Md. 
357;  Raibrood  Co.  t.  SHttery,  3  App.  Cos. 
1155. 

It  Is  stated  that  the  court  gave  all  the  in- 
structions asked  by  both  parties,— 1  to  6, 
(both  inclusive,)  asked  by  the  plaintiff;  6  to 
12,  (both  inclusive,)  on  the  part  of  the  defend- 
ant It  would  be  strange^  under  the  circum- 
stances, if  they  did  not  omflict  more  or  lea& 
It  is  contended  that  the  fifth  instruction  giv- 
en Is  erroneous,  and  conflicts  with  the  tenth. 


given  at  the  prayer  of  the  defendant  Coun- 
sel says,  "This  Instruction  commences  by  ad- 
vising the  Jury  that  intoxication  in  Itself,  as 
a  matter  of  law,  Is  not  such  negligence  as 
will  bar  his  recovery  in  this  action,"  and  ends 
by  advising  the  Jury  that  "It  must  appear 
that  the  plain  tiff  did  not  exercise  ordinary 
care,  and  that  too^  without  reference  to  bis 
inebriety.  The  question  Is  whether  or  not 
the  plaintiff's  c(xiduct  came  up  to  the  stand- 
ard of  ordinary  care,  not  whether  or  not  the 
plaintiff  was  drunk."  It  requires  consider- 
able Ingepuity  to  find  fault  with  the  language 
cited.  It,  in  effect,  properly  states  the  law 
to  be  that  the  questions  being  tried  were  the 
negligence  of  the  defendant  and  the  contribu- 
tory negligence  of  the  plaintiff;  not  whether 
the  platatiff  was  at  the  time  intoxicated. 
That  drunkenness  on  the  part  of  plaintiff 
would  not  relieve  the  defendant  from  lia- 
bility, if  guUty  of  negligence;  and  that,  drunk 
or  sober,  if  the  plaintiff,  by  want  of  ordinary 
care,  contributed  to  the  injury,  he  must  as- 
sume such  responsibility,  regardless  of  his 
condition.  We  cannot  well  see  how  itpould 
have  been  different  If  drunk,  he  was  held 
responsible  for  his  negligence;  and,  if  drunk, 
it  can  hardly  be  contended  that  it  gave  the 
defendant,  for  that  reason,  the  right  to  kill 
or  malm  him,  but  if  known,  imposed  greater 
care  on  the  def aidant  But  the  evidence 
failed  to  establish  drunkenness,  and  the  Jury 
were  warranted  in  disregarding  it  The 
court  would  have  been  warranted  in  entirely 
withdrawing  the  question  from  the  Jury. 

Owing  to  the  importance  of  the  case,  the 
questions  Invcdved,  and  the  great  industry 
and  ability  with  which  it  has  been  presented, 
we  have  examined  carefully  each  point 
Turged,  and  the  authorities  cited  in  support 
and  find  no  serious  error.  In  fact  It  appears 
that  the  defense  was  allowed  unusual  lati- 
tude, and.  If  any  criticism  of  the  instructions 
were  to  be  Indulged  in,  It  would  be  that  those 
given  tor  the  defendant  were  fully  as  favor- 
able as  warranted,  and,  when  In  conflict  with 
those  given  for  the  plaintiff,  were  more  so. 
It  follows  that  the  Judgment  mnst  be  af- 
firmed. 


BURBANK  V,  ROOTS. 
(Coort  of  Aiveals  of  Colorado.    Jan.  9,  1894.) 

HOBTOAQM— lilABIUTT  OT  HORTQAOBIE. 

A  redtal  In  •  deed  that  the  land  con- 
veyed is  subject  to  mortgage,  the  consideration 
for  which  the  grantee  "assumes  and  a^^rees  to 
pay,"  imposes  on  him  a  personal  obligation  to 
pay  the  mortgage  debt;  and  the  grantor  may 
enforce  the  obii^tion  without  first  paying  the 
mortgage  debt  himself,  as  the  payment  thereof 
is  a  part  of  the  consideration  of  the  deed. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  Willis  S.  Bnrbonk  against  John 
B.  Boots  to  enforce  payment  of  a  debt  doe 
on  a  mortgage  of  premises  conveyed  by 
plaintiff  to  defendant  which  debt  defend- 
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tnt  assumed  and  agreed  to  pay  aa  part  of 
the  consideration  of  the  conreyance.    There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.    Reyersed. 
H.  Q.  Tanquary,  for  appellant 

REED,  J.  On  April  20,  1891,  appellant 
borrowed  money  from  Tanquary  &  Gibson, 
making  31  promissory  notes,  payable  on  the 
iBt  day  of  each  succeeding  month  after  July 
1st,  each  for  the  sum  of  $15,  except  the 
last,  which  was  for  $21,  all  bearing  Interest 
at  8  per  cent,  per  annum.  These  notes  were 
secured  by  a  deed  of  trust  upon  real  estate. 
The  deed  provided  that.  In  case  of  default 
of  pa.vment  of  any  of  the  notes  or  the  Inter- 
est, the  whole  might  be  declared  due  and  pay- 
able, and  the  property  sold.  On  the  8th  day  of 
July  following,  appellant  sold  to  appellee  the 
realty  covered  by  the  trust  deed,  and  convey- 
ed It  by  warranty  deed,  the  covenants  of  war- 
ranty  containing  the  following  exception: 
"Free  and  clear  •  *  *  of  all  Incum- 
brances, •  •  •  except  $1,070  on  lot  2, 
and  $300  on  lots  15,  16,  17,  and  18,  which 
party  of  the  second  part  assumes  and  agrees 
to  pay."  Default  having  been  made  In  the 
payments,  the  holders  of  the  promissory 
notes  declared  them  all  due,  and  proceeded 
by  attachment  to  collect  the  money  ftom  ap- 
pellant. It  Is  not  Claimed  that  appellant 
paid  the  notes,  but  he  gave  other  security  to 
release  the  attachment,  and  commenced  this 
suit  to  collect  the  money  from  appellee.  A 
trial  was  had  in  the  district  court,  result- 
ing in  a  judgment  for  the  defendant  (ap- 
pellee) for  costs.  This  appeal  was  prose- 
cuted from  such  judgment  Appellee  is  not 
represented  in  this  court. 

The  law  of  the  case  appears  to  be  well 
settled.  A  recital  in  a  deed  that  the  prop- 
erty conveyed  Is  subject  to  a  mortgage, 
which  forms  a  part  of  the  consideration, 
and  stops  there,  creates  no  personal  liability 
on  the  part  of  the  grantee,  and  the  grantor 
and  mortgagee  can  only  look  to  the  property. 
1  Jones,  Mortg.  {  748;  Machine  Co.  v.  Emer^ 
son,  115  Mass.  554;  Woodbury  v.  Swan,  58 
N.  H.  380;  Dunn  v.  Rodgers,  43  111.  260.  But 
when  the  recital  or  exception  is,  "which 
mortgage  the  grantee  assumes,  or  assumes 
and  agrees  to  pay,"  or  the  conveyance  is 
made  "subject  to  the  payment  of  an  out- 
standing mortgage,"  the  case  Is  different 
The  assumption  of  the  mortgage  makes  such 
sum  a  part  of  the  purchase  money.  So 
much  of  the  consideration  as  Is  necessary  to 
pay  the  mortgage  is  taken  from  the  consider- 
ation, and  appropriated  to  the  payment  of 
the  mortgage.  It  was  not  the  taking  of  the 
property  subject  to  the  mortgage,  but  an 
agreement  to  pay  the  debt  as  contracted 
by  the  grantor.  As  said  In  Held  v.  Vreeland, 
30  N.  J.  Eq.  591,  "His  retention  of  the  ven^ 
dor's  money  for  the  payment  of  the  mmtgage 
Imposes  upon  him  the  duty  of  protecting  the 
vendor  against  the  mortgage  debt"  It  be- 
comes a   pei-sonal   obligation    that    may   be 


enforced,  by  the  vendor  upon  default  of  the 
vendee  to  pay  In  accordance  with  the  con- 
tract made  by  his  grantor.  1  Jones,  Mortg. 
{  740;  Stebblns  v.  Hall,  29  Barb.  524:  Carley 
T.  Pox,  38  Mich.  387;  Sparkman  v.  Gove,  44 
N.  J.  Law,  253;  Locke  v.  Homer,  131  Mass. 
03.  The  acceptance  of  a  deed  imposing  up- 
on the  grantee  the  obligation  of  discharging 
the  mortgage  is  sufficient  It  Is  not  neces- 
sary that  he  should  sign  the  deed,  or  any 
obligation  whatever.  Spauldlng  ▼.  Hallen- 
beck,  35  N.  Y.  204;  Belmont  v.  Coman,  22 
N.  T.  438;  Taylor  v.  Whltmore,  35  Mich. 
97;  Unger  t.  Smith,  44  Mich.  22,  5  N.  W. 
1009;  Bishop  V.  Douglass,  25  Wis.  606;  Dlck- 
ason  ▼.  Wllllanls,  129  Mass.  182;  Drquhart 
V.  Brayton,  12  R.  I.  109;  State  v.  Davis,  96 
Ind.  539.  And  see  Dock  Co.  v.  Leavltt,  54 
N.  Y.  35,  and  cases  cited.  In  such  cases  the 
promise  implied  by  law  Is  to  pay  the  mort- 
gage debt  when  due.  If  due,  to  pay  It  forth- 
with, or  within  a  reasonable  time.  Braman 
.V.  Dowse,  12  Cush.  227;  Smith  t.  Trualow, 
84  N.  Y.  660..  The  court  below,  apparently, 
and  very  naturally,  fell  Into  the  error  that, 
appellant  not  having  paid  the  debt  no  cause 
of  action  accrued;  but  the  courts,  In  these 
cases,  distinguish  between  the  agreement  to 
pay  and  one  to  indemnify.  The  distinction 
Is  based  upon  the  fact  that  the  debt  was  a 
part  of  the  consideration  for  the  property,  . 
and  bad  been  paid  by  the  vendor.  In  the 
language  of  Crowell  v.  Hospital  of  St  Bar- 
nabas, 27  N.  J.  Eq.  650,  "As  between  him 
and  his  grantor,  he  becomes  the  principal 
debtor,  and  the  vendor  a  surety."  See  Spark- 
man  V.  Gove,  supra;  Braman  v.  Dowse,  su- 
pra; Lethbrldge  v.  Mytton,  2  Bam.  &  Adol. 
772;  Furnas  y.  Durgln,  119  Mass.  500.  In 
CuUer  V.  Southern,  1  Saund.  116,  and  note, 
it  Is  said  "that  where  the  condition  of  an 
obligation  was  merely  to  indemnify  and  save 
harmless,  the  defendant  might  plead  non 
d&mnificatos;  but  where  the  condition  was  to 
discharge  and  acquit  the  plaintiff  from  such 
and  such  a  bond,  or  other  particular  thing, 
the  plea  must  aver  performance,  and  a  plea 
of  non  damnlflcatus  was  bttd."  Under  the 
authorities,  It  was  only  necessary,  In  order 
to  recover  (1)  to  show  the  Identity  of  the 
demand  sued  upon  with  the  exception  in  the 
deed;  (2)  that  the  money  was  due;  (3)  that 
the  vendee  had  made  default  In  the  pay- 
ment All  of  which  facts  appear  to  have 
been  fully  established  upon  the  trial.  It  fol- 
lows that  the  judgment  of  the  district  court 
must  be  reversed,  and  cause  remanded. 


QinNBY  V.  TBDPORD. 
(Ooart  of  Appeals  of  CdonAo.    Jan.  9,  1884.) 

RaUrBSTATB  BHOKBRS— COMMISSIOItS— EiVtDBROt. 

A  real-estate  broker.  In  an  action  for 
oommissions,  conceded  that  defendant  made 
the  sale,  but  claimed  that  he  found  the  pnr- 
chaser,  and  brought  the  parties  together,  while 
defendant's  eyidence  tended   to  show   that  h« 
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was  negotiatlnK  a  nie  to  the  purchaser  throngh 
his  son,  ivho  was  a  real-estate  broker,  before 
the  interrenllon  of  plaintifF.  Bdd,  that  the  eri- 
dence  warranted  a  finding  that  the  sale  did  not 
result  from  plaintiirs  serVices. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Lewis  H.  Quinby  against  James 
H.  Tedford.  Judgment  for  defendant 
Plaintiff  appeals.     Affirmed. 

Milton  Smith  and  W.  T.  Rogers,  for  plain- 
tiff in  error.  Bartels  &  Blood,  for  defend- 
ant In  error. 

BEED,  J.  Stdt  wflls  brought  by  plaintiff 
In  error  to  recover  commissions  alleged  to 
have  been  earned  in  the  sale  of  a  property 
by  the  defendant  to  one  fioee.  The  commis- 
sion claimed  was  $600.  The  suit  was  orig- 
inally brought  in  the  county  court,  a  trial 
had  to  the  Judge,— a  Jury  being  waived,— re- 
sulting in  a  Judgment  for  the  plaintiff  for 
$200.  An  appeal  was  taken  to  the  district 
court,  where  the  trial  was  also  had  to  the 
Jndge,  resulting  in  a  Judgment  for  the  de- 
fendant, from  which  this  appeal  is  prosecut- 
ed. 

Aside  from  the  general  assignment  of  er- 
ror that  the  court  erred  in  finding  for  the  de- 
fendant, several  special  errors  are  assigned 
upon  questions  asked  and  the  rulings  of  the 
court,  and  the  admission  and  rejection  of 
evidence.  These  supposed  errors  appear 
more  technical  than  substantial,  and  of  a 
character  that  could  in  no  way  materially  af- 
fect the  result  or  the  parties.  While  It  is 
well  at  all  times  in  the  trial  of  a  cause  to 
adhere  in  the  examination  of  witnesses  to 
weU-establlshed  rules,  a  slight  departure  and 
trivial  errw  is  not  ground  for  reversal,  par- 
ticularly when  the  case  is  tried  to  the  court 

The  other  assignments  are,  In  effect,  that 
the  court  erred  in  its  finding  of  facts.  The 
trial  appears  to  have  been  quite  lengthy. 
Much  mmtradlctwy  and  irreconcilable  evi- 
dence was  taken,  from  which  the  court  ap- 
IMrestljr  deduced  the  fact  that  within  the 
law  as  laid  down  by  the  supreme  court  and 
this  court  the  plaintiff  f^ed  to  show  that' 
he  had  earned  the  fee  for  which  he  was 
prosecuting.  It  was  not  claimed  that  plain- 
tiff made  the  sale,  was  conceded  that  de- 
fendant himself  made  It  but  it  was  claimed 
that  plaintiff  brought  tiie  parties  together, 
found  a  purchaser  able  and  willing  to  buy, 
who  did  buy  the  property.  On  the  part  of 
the  defendant  tb«:e  was  evidence  tending  to 
show  that,  prlcMT  to  the  Intervention  of  plain- 
tiff, defendant  was  negotiating  a  sale,  or  at- 
tempting to,  to  the  purchaser,  through  his 
son,  who  was  also  engaged  in  the  business 
of  a  real-estate  broker.  It  is  evident  that 
the  court  concluded  that  the  sale  did  not  re- 
sult from  the  services  of  the  plaintiff,  and 
snch  finding  has  evidence  in  Its  support 
This  class  of  cases  have  been  so  numerous 
that  they  have  become  rather  monotonous. 
The  law  has  been  so  well  defined  and  so 
often  stated  that  a  repetition  is  unnecessary. 


District  courts  can  hardly  err-  In  its  applica- 
tion. The  Judgment  of  the  district  court  will 
be  afib-med. 


BUCKET  et  al.  t.  PHBNIOID. 
(Court  of  Appeals  of  Colorado.    Jan.  9,  1894.) 

Afpsai.— Revibw — Habmlbss  Erbob. 
In  attachment  proceedings  before  a  Jus- 
tice, one  summoned  as  garnishee  denied  any  in- 
debtedness to  defendant,  and,  from  a  judgment 
against  him,  appealed  to  the  county  court  The 
court  after  instracting  the  jury  that  the  only 
issue  was  whether  the  garnishee  had  answered 
trutlifully,  required  them  to  find  whether  plain- 
tiff's Judnnent  against  defendant  was  vafid  or 
void,  and,  if  found  void,  the  Jury  were  in- 
structed to  find  that  the  garnishee  answered 
truthfully.  'Held,  that  as  Uie  jury  were  com- 
pelled to  find,  regardless  of  instructions,  that 
garnishee  owed  defendant  nothing,  the  giving 
of  such  instruction  was  without  prejudice. 

Appeal  from  Otero  county  court 
Proceedings  in  attachment  originally  be- 
gim  in  a  Justice's  court  by  George  R.  Bnck- 
ey  and  others  against  Wilson  &  Wayne.  J. 
W.  Phenlcle  was  summoned  as  garnishee, 
and  from  a  Judgment  against  him  he  ap- 
pealed to  the  county  court  which  reversed 
the  Judgment,  and  plaintiffs  appeal.  Affirm- 
ed. 

A.  F.  Thompson,  for  appellants. 

REED,  J.  Appellants  Instituted  proceed- 
ings by  attachment  against  Wilson  &  Wayne 
before  a  Justice  of  the  peace.  Appellee  was 
summoned  as  garnishee,  and  made  answer, 
denying  his  liability.  His  answer  was  trav- 
ersed, a  trial  had,  resulting  in  a  Judgment 
against  the  garnishee  for  seventy-odd  dollars 
and  costs.  An  appeal  was  taken  to  the  coun- 
ty coiurt,  trial  had  to  a  Jury,  resulting  in  fa- 
vor of  appellee,  from  which  appeal  was  taken 
to  this  court 

The  only  question  involved  was  the  truth 
of  the  answer  made  by  appellee.  There  Is 
no  abstract  of  the  record,  as  required  by  rule 
of  the  court  The  paper  filed  is  abstract 
brief,  and  argumentative,  so  mixed  as  to  be 
quite  confusing.  The  appeal  might  very 
properly  be  dismissed,  but  as  that  might  sub- 
ject the  litigants  to  some  hardship,  we  will 
proceed  to  make  some  disposition  of  the  case, 
hoping  that  in  future  attorneys  will  bring 
themselves  within  the  rule.  There  is  no  ap- 
pearance for  the  appellee.  Wilson  &  Wayne 
being  Indebted  to  appellee  to  the  amount  of 
$90  and  interest  In  discharge  of  it  they,  or 
rather  Wayne,  sold  and  delivered  to  him  six 
bead  of  horses,  a  mlscellaneoius  lot  of  agri- 
cultural implements,  and  some  other  chat- 
tels of  small  value,  also  some  hay  in  stack 
and  some  grain,  which  were  subject  to  two 
chattel  mortgages,  one  for  $213.53  and  In- 
terest the  other  for  $00  and  Interest  It  ap- 
pears from  the  evidence  that  appellee  was  to 
pay  off  the  mortgages,  and  pay  his  own  debt 
from  the  proceeds  of  the  property,  and,  if 
any  balance  remained,  pay  it  testhe  attorney 
igitized  by  VjOOQ  IC 
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of  WOson  &  Wayne.  He  sold  a  part  of  the 
property,  paid  the  chattel  mortgages,  and 
paid  Wayne's  attorney  $25.  As  near  as  can 
be  gatbered  from  the  desultory  eyidence^ 
the  property  sold  brought  in  the  neightxMS 
hood  of  $250.  The  remainder  he  offered  to 
sell  at  $110,  but  could  find  no  purchasers; 
making  entire  value  of  property  received 
$3G0.  His  disbursements  and  his  own  Judg- 
ment amounted  to  about  $472.65,  being  over 
$100  more  than  the  value  of  the  property. 
Testimony  at  great  length  was  taken,  some 
of  it  applicable  to  the  Issue,  and  much  that 
was  not.  Several  issues  seem  to  have  been 
tried,  while  there  was  only  one  Involved. 
The  instructions  given  by  the  court  were 
very  voluminous,  rather  Incompatible  and 
contradictory,  and  all  but  the  first,  which 
was:  "Gentlemen  of  the  Jury,  the  only  issue 
you  are  to  decide  in  this  case  is  whether  or 
not  the  defoidant,  John  W.  Fhenicle,  an- 
swered the  garnishee  summons  truthfully 
and  correctly,"— were  more  or  less  faulty 
and  erroneous.  In  <me  the  Jury  were  requir- 
ed to  find  as  a  matter  of  fact  whether  the 
Judgment  of  appellants  against  Wilson  & 
W&yne  was  valid  or  void,  and,  if  found  void, 
the  Jory  were  instructed  to  find  that  the 
garnishee  answered  truthfully.  At  first  I 
regarded  this  error  of  sufficient  Importance 
to  warrant  a  reversal,  but,  aft»  a  careful 
e.\amInation  of  the  evidence,  it  was  found 
that  the  Jury,  regardless  of  Instructions,  were 
compelled  to  find  that  there  was  no  balance 
due  from  garnishee  to  Wilson  &  Wayne,  or 
to  any  one  else;  consequently,  that  his  an- 
swer was  truthful.  Hence  It  was  of  no  Im- 
portance to  either  party  what  the  Jury 
thought  of  the  validity  of  the  Judgment  The 
instructions  given  at  the  request  of  the  re- 
spective parties  were  so  Inharmonious  that 
the  Jury  may  have  regarded  one  set  as  neu- 
tralizing the  other.  The  only  question  of 
fact  Involved  seems  to  have  been  properly 
found,  and  the  finding  fully  warranted  by 
the  evidence.  Substantial  Justice  having 
been  done,  the  Judgment  should  be  affirmed. 


KITZINOBR  et  al.  v.  BECK. 
{Court  of  Appeals  of  Colorado.     Jan.  9,  1894.) 

PaTMEST— ASSiaSMBMT  0»  DBBT  —  GARNISHMENT. 

A  debtor  cannot  discharge  a  debt  of 
whoM  assignment  by  hia  creditor  he  has  had 
notice,  by  answering  as  garnishee  of  such  cred- 
itor that  he  is  Indebted,  and  paying  the  Judg- 
ment rendered  against  him. 
Appeal  from  Arapahoe  comity  court 
Action  by  Kitzlnger  &  Co.,  for  the  use  of 
B.  Hyslnger,  against  Slmson  Beck,  on  ac- 
count for  goods  sold  and  delivered.  Judg- 
ment for  defendant  Plaintiffs  appeaL  Re- 
versed. 

WIlllB  B.  Herr,  for  appellants.   James  S. 
McGinnIs,  for  appellee. 

THOMSON,  J.    The  only  rallng.  of  the 
cimrt  Qomplained  of  here  is  tbe  final  mllng 


in  giving  defendant  Judgment  Appellant 
claims  that  upon  the  evidence  the  Judgment 
should  have  been  In  his  favor.  Beck,  the 
appellee,  was  indebted  to  Kitzlnger  &  Co., 
merchants  at  St  Louis,  Mo.,  In  the  sum  of 
$335.85,  on  account  of  merchandise  pur- 
chased by  him.  Kitzlnger  &  Co.  owed  B. 
Hyslnger,  of  the  same  city,  something  over 
$6,000,  for  money  borrowed  on  different  oc- 
casions, for  which  they  had  given  their 
notes,  which  bad  been  renewed  from  time  to 
time;  and  finally,  on  October  10,  1890,  to 
secure  the  payment  of  these  notes,  Kltzm- 
ger  &  Co.  assigned  to  Hysinger  accounts 
due  them  to  tbe  amount  of  about  $6,900,  and 
among  them  this  Indebtedness  of  Beck.  A 
payment  was  afterwards  made  by  Beck  to 
Hysinger  upon  the  debt  reducing  Its  amount. 
On  October  18,  1890,  one  L  Leon  brought 
suit  against  Kitzlnger  &  Co.,  and  garnished 
Beck,  who  answered  that  he  owed  Sitzin- 
ger  &  Co  about  $250.  The  garnishee  sum- 
mons was  served  upon  Beck  October  20, 
1890.  Judgment  was  rendered  in  favor  of 
Leon  against  Kitzlnger  tt  Co.  and  against 
the  garnishee.  Beck,  upon  his  answer,  for 
that  sum.  This  action  is  brought  for  the  use 
of  Hyslnger,  assignee,  to  recover  from  Beck 
the  balance  due  on  bis  accoimt  Bedi's  de- 
fense is  the  Judgment  against  him  in  the 
gai^lshment  proceedings,  which  be  claims 
he  has  paid.  At  the  trial  the  depositions  of 
Hysinger  and  Max  Tuholske,  salesman  and 
assistant  manager  of  Kitzlnger  &  Co.,  were 
read,  and  Beck  testified  in  his  own  behalf. 
The  testimony  of  Hyslnger  was  that  immedi- 
ately upon  tbe  assljniment  of  the  account 
to  him  he  notified  Beck  of  the  fact  by  a  let- 
ter addressed  and  mailed  to  him,  and  Tu- 
holske testified  that  Kitzlnger  &  Co.  also 
notified  him  of  the  assignment  In  the  same 
way  on  the  day  It  was  made.  Beck  testified 
that  he  never  had  any  notice  of  the  assign- 
ment If  the  evidence  stopped  here,  we 
would  make  short  work  of  the  case;  but  tt 
does  not,  and  the  rest  of  it  changes  the 
aspect  of  the  controversy,  as  wlU  appear 
from  a  recital  of  portions  of  it  The  follow- 
ing is  from  the  examination  of  Beck:  "Q. 
I  will  ask  you  if  you  had  any  notice,  prior  to 
the  service  of  the  garnishment  npon  you, 
of  any  assignment  of  the  claim  of  Ktslnger 
&  Co.  to  Hysinger?  A.  None  whatever.  Q. 
Do  yoo  know  the  amount  of  the  assignment? 
A.  No,  sir;  I  don't  know  a  thing  about  It 
I  nev»'  received  any  letter,  as  it  is  stated 
here,  with  the  exception  of  a  stntement 
from  the  firm.  A  statement  is  something  a 
business  man  never  files;  therefore  I  have 
not  anything  to  show  for  it.  Q.  In  this  let- 
ter you  say:  'Dear  Sir:  Yours  of  the  14th 
to  hand.  In  reply  I  will  say  that  I  was 
this  day  served  with  a  writ  of  garnishment 
sammons.'  eta  Say  whether  you  ever  re- 
ceived any  previous  letter.  A.  Just  merely 
a  statement  Q.  That  statement  was  from 
Mr.  Hyslnger?  A.  Yes,  sir.  Q.  Did  he  say 
the  account  had  been  assi^ed  to  UmT   A 
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Tea,  sir.  *  *  *  Q.  Did  he  not  say  any- 
thing farther  than—  A.  I  never  received 
any  notice  from  any  of  them."  Beck  also 
further  testified  that  L^n  and  himself  were 
on  a  footing  of  friendship,  and  that  at  the 
time  of  the  garnishment  Leon  owed  blm 
money.  The  following  letter  was  introduced, 
and  is  evidently  the  one  alluded  to  by  coim- 
sel  In  one  of  the  foreg<ring  questions:  "Den- 
ver.  Cola,  Oct  17,  1890.  Mr.  B.  Hysinger, 
St  Louis— Dear  Sir:  Tours  of  the  14tb  to 
band.  In  reply  will  say  that  I  was  this  day 
served  with  a  writ  of  garnishee  summons 
by  Mr.  L  Leon,  and  under  the  circumstances 
I  cannot  remit  the  amount  due  you  until 
the  matter  is  disposed  of  in  the  court  here. 
If  you  can  arrange  with  Mr.  Leon  to  re- 
lease the  wilt  I  am  ready  to  send  the 
amount  due.  Tours,  truly,  Sim.  Beck."  Not- 
withstanding Beck's  denial  that  he  ever  had 
notice  of  the  transfer  of  the  account  against 
him  to  Hysinger,  it  Is  very  dear  that  be  did 
have  such  notice,  and  that  he  had  It  before 
the  garnishment  process  was  served.  He 
saya  that  the  statement  sent  him  by  Hysln- 
Ker,  and  which  it  is  apparent  was  received 
before  the  garnishment.  Informed  him  of  the 
assignmoit  But  if  there  was  no  evidence 
on  the  subject  except  the  letter,  the  fact  of 
notice  would  be  quite  conclusively  estab- 
lished. Tliat  letter  Is  In  answer  to  one  of 
October  14th,  received  by  him  from  Hysin- 
ger; and,  although  it  Is  not  before  us,  it  is 
clear  from  Beck's  reply  that  it  must  have 
contained  a  dun  for  the  money  due  on  this 
account  Beck,  in  stating  his  excuse  for  not 
sending  it  refers  to  it  as  "the  amount  due 
you."  He  therefore  knew  at  that  time  that 
Hysinger  was  the  owner  of  the  account  and 
that  the  money  was  due  to  him,  and  not  to 
Kitzinger  &  C!o.  There  Is  a  peculiarity 
about  the  letter  of  which  the  evidence  does 
not  afford  any  direct  explanation.  He  -says, 
"I  was  this  day  sarved  with  a  writ  of  gar- 
nishee summons  by  Mr.  I.  Leon."  This  was 
not  true.  He  had  not  been  garnished  at  that 
time.  The  action  in  which  garnishment  is- 
sued had  not  even  been  commenced.  The 
action  was  commenced  on  the  ISth,  and  the 
garnishment  process  was  served  on  the  20th. 
The  query  is,  why  did  he  say  he  was  gar- 
nished when  he  was  not,  and  how  did  It 
hai^en  that  he  was  able  to  announce  a  gar- 
nishment in  advance  of  the  fact?  Appel- 
lant's counsel  thinks  he  has  solved  the  mys- 
tery. He  says:  "The  truth  of  the  matter  Is 
that  Beck  and  Leon  were  standing  In  together, 
in  order  to  get  ahead  of  the  St  Louis  firm; 
and  In  utter  disregard  of  the  rights  of  the 
assignee,  Hysinger;"  and  it  must  be  con- 
fessed that  the  evidence  gives  some  color 
to  the  suspicion.  But,  be  that  as  It  may,  the 
evidence  establishes  the  fact  of  Beck's  In- 
debtedness to  Kitzinger  &  Co.,  the  fact  of 
the  transfer  from  Kitzinger  &  Co.  to  Hysin- 
ger and  its  consideration,  and  the  fact  that 
Be<^  had  notice  of  the  assignment  before 
summons  in  garnishment  was  served  upon 


him.  The  assignment  vested  In  Hysliiger  the 
ownership  of  the  Indebtedness,  and,  after 
notice  of  the  assignment,  Beck  was  the  debt- 
or of  the  assignee,  and  not  of  the  assignors. 
Chamberlin  v.  Gilman,.10  Colo.  95,  14  Pac 
107.  Beck,  In  his  answer,  should  have  stated 
the  facts  as  he  had  been  advised  of  them, 
leaving  the  good  faith  or  validity  of  the  as- 
signment and  all  other  questions  connected 
with  It  which  affected  his  liabUIty  in  the 
proceeding,  for  the  determination  of  the 
court;  and  in  making  answer,  with  the  no- 
tice which  he  had,  that  he  was  indebted  to 
Kitzinger  &  Co.,  he  did  so  at  bis  peril.  The 
Judgment  which.  In  virtue  of  that  answer, 
Leon  obtained  against  him.  Is  no  defense  to 
this  action.    The  Judgment  is  revised. 


CHARLES  V.  BALT.TN  et  aL 
(Court  of  Appeals  of  Colorado.  Jan.  9,  1894.) 
Jfivu>X2io»— Books  op  Account— Admissibiutt, 
In  an  action  on  an  account  it  was  error 
to  admit  plaintiffs  books  to  prove  it  where  the 
only  person  who  testified  to  them  was  plaiutiff'i 
general  booklieeper,  who  superyised  such  books, 
but  did  not  make  the  entries  himself,  and  whore 
it  was  not  shown  that  the  person  who  made  the 
entries  was  dead,  or  out  of  the  country,  as  re- 
quired by  Gen.  St.  1883,  i  3642. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  Charles  BqlUn  and  another 
against  John  Q.  Charles  for  goods  sold  and 
delivered  defendant  There  was  Judgment 
for  plaintiffs,  and  defendant  appeals.  Ite- 
versed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  BISSELL,  P.  J.: 

Ballln  &  Ransoboff  are  merchants  In  Den- 
ver, who  have  been  engaged  In  the  dry-goods 
trade  in  the  city  for  a  good  many  years. 
John  Q.  Charles,  appellant,  has  been  keeping 
house  in  the  city  during  this  time,  and,  with 
his  wife,  maintained  an  establishment  in  the 
city  until  she  died.  In  the  summer  of  18D0. 
During  the  most  of  these  years.  Miss  Maud 
Charles  was  a  member  of  their  family,  and 
appai-ently  bore  to  them  the  relation  of  an 
adopted  daughter.  During  the  year  1890, 
goods  were  bought  at  the  store  of  the  ap- 
pellees, and  charged  to  the  account  of  J.  Q. 
Charles.  He  paid  for  the  piurchases,  with 
the  exception  of  a  bill  amounting  to  about 
$375,  which  he  declined  to  pay.  According 
to  the  account,  as  declared  on.  It  ainoimtod 
to  a  little  upwards  of  $516.  on  which  the 
merchants  claimed  that  two  amounts,  of 
$91.36  and  $50.75,— making  a  total  of  $142.11, 
—had  been  antecedently  paid.  The  case  dis- 
closes the  fact  to  be  that  the  bill  was  not 
run  OS  an  entirety.  One  biU,  amounting  to 
$91.36,  was  rendered  In  June,  and  paid  on 
July  7th.  This  bill  appears  to  have  been 
contracted  during  the  lifetime  of  Mrs. 
Charles.  The  other  one,  of  $50.75,  was  con- 
tracted after  her  decease,  and  was  paid  early 
in  September.    The  items  of  Uils  latter  bill 
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were  made  np  of  charges  for  mourning  goods 
fiirnlsiied  at  the  date  of  Mrs.  Charles'  death. 
The  balance  of  the  bill,  amounting  to  about 
S375.  was  contracted  by  Maud  Charles  dur- 
ing October  and  November,  and  was  made 
up  of  articles  which  were  purchased  by  her 
tor  a  wedding  trousseau.  This  was  under- 
stood by  BaUin  &  Ransohoff  at  the  time  of 
the  sale.  The  goods  were  sold  to  Miss  Maud, 
and  delivered  to  her,  and  it  is  conceded  that 
she  had  no  direct  authority  from  Mr.  Charles 
to  buy  them  on  his  credit  At  the  time  of 
ttis  purchase,  Maud  was  a  member  of  Mr. 
Charles'  family,  over  the  age  of  18  years. 
There  was  no  inoof  to  show  that  she  had  any 
direct  authority  ft-om  Mr.  Charles  to  buy  any 
goods  at  any  time  from  that  firm.  Some 
testimony  was  offered  by  the  plalntlfTs  trad- 
ing to  iK'ove  that,  during  a  long  period  of 
years.  Miss  Maud  was  sent  to  the  store  to 
buy  goods,  which  were  subsequently  deliver- 
ed to  the  house,  and  paid  for  either  by  Mr. 
or  >Irs.  Charles.  The  evidence  plainly  shows 
that,  during  Mrs.  Charles'  lifetime,  she  set- 
tled all  the  household  accounts  herself. 
There  Is  nothing  In  the  testimony  to  show 
that  Miss  Maud  ever  bought  any  consider- 
able quantity  of  goods  at  any  time,  elth:^ 
for  horself  or  the  family's  use,  during  Mrs. 
Charles'  lifetime,  nor  is  thwe  anything  to 
prove  any  purchases  by  her,  other  than  pos- 
sibly single  and  slight  articles  at  odd  times. 
In  other  words,  the  case  does  not  establish 
any  course  of  dealing  between  the  firm  and 
the  Charles  family  through  the  agency  of 
Miss  Maud.  The  accounts  of  the  purchases 
made  In  June,  July,  and  August  were  run  to- 
gether with  the  accoimt  of  the  subsequent 
purchases  by  direction  of  counsel,  evidently 
with  the  purpose  of  furnishing  a  basis  for 
the  deduction  that,  by  the  payments,  Mr. 
Charles  had  admitted  his  datighter's  author- 
ity to  boy  the  goods.  The  case  shows  that 
Mr.  Charles  was  In  the  habit  of  furnishing  to 
ills  family  what  money  they  might  require, 
commensurate  with  his  means,  either  for  the 
purchase  of  general  supplies  or  their  appareL 
There  was  no  proof  that  these  goods  bought 
in  October  and  November  were  necessary  for 
the  daughter's  use,  or  commensurate  with 
her  station,  or  that  Mr.  Charles  had  failed 
to  provide  her  with  whatever  was  requisite 
and  necessary.  No  proof  was  made  in  the 
case  concerning  the  value  of  the  articles 
sold,  other  than  that  which  might  be  derived 
from  the  prices  which  appeared  on  the  booics 
of  the  firm  and  the  bill  of  particulars,  both  of 
which  were  offered  in  evidence.  In  intro- 
ducing the  books,  the  only  person  who  tes- 
tified to  them  was  Charles  Hard,  who  was 
the  general  booklceepcr  of  the  firm,  and 
who  bad  general  overright  over  the  iMoks. 
which  were  kept  by  other  clerks  employed 
for  that  purpose.  Hard  himself  did  not 
keep  the  books,  nor  make  the  charges  on 
them.  The  clerics  who  made  them  were 
not  produced,  nor  were  they  shown  to  be 
dead  or  out  of  the  country.    No  member  of 


the  firm  tfstlfled  that  the  hocka  w«e  true 
and  Just,  nor  that  tbey  were  correctly  kept. 
The  statute  governing  the  Introduction  of 
books  in  this  state  Is  section  3G42,  Gen.  St 
1S83,  and  is  as  follows:  "When  In  any  civil 
action,  suit  -or  proceeding,  the  claim  or  de- 
fense is  founded  on  a  book  account,  any 
party  or  interested  person  may  testify  to  Us 
account  book,  and  the  items  therein  con- 
tained; that  the  same  Is  a  book  of  original 
entries,  and  that  the  entries  therein  were 
made  by  himself,  and  are  true  and  Just,  or 
that  the  same  were  made  by  a  deceased 
person,  or  by  a  disinterested  person,  a  non- 
resident of  the  state  at  the  time  of  the  trial, 
and  were  made  by  such  deceased  or  non-resi- 
dent person  In  the  usual  course  of  trade, 
and  of  his  duty  or  employment  to  the  party 
so  testifying;  and  thereupon  the  said  ac- 
count book  and  entries  shall  l>e  admitted  as 
evidence  In  the  case."  On  this  proof.  Judg- 
ment for  the  value  of  the  goods  was  render- 
ed against  Charles,  who  prosecutes  this  ap- 
peaL 

John  S.  Smith,  for  appellant  V.  D. 
Martcham  and  Harry  Carr,  for  appellees. 

BISSELL,  P.  J.,  (after  stating  the  facts.) 
According  to  our  view  of  the  law.  It  Is  a. 
matter  of  no  moment  to  determine  whether, 
at  the  time  of  the  alleged  purchase.  Miss 
Charles  was  an  adult,  because  she  was  ovt-r 
the  age  of  18  years,  or  whether  at  that 
time  she  was  still  a  minor,  and  therefore 
sub  potestate  patris.  In  either  event  htr 
authority  to  purchase  goods  on  the  credit  uf 
her  father  must  still  be  shown  by  plaintiffs. 
In  the  one  case  that  burden  might  be  well 
sustained  by  proof  of  a  course  of  dealing 
which  would  warrant  the  implication  of  a 
grant  of  power,  or  by  proof  of  actual  author- 
ity conferred  by  the  father.  In  the  other,. 
If  the  latter  proof  were  not  satisfactorily 
made,  the  plaintiffs  would  not  only  be  com- 
pelled to  show  a  course  of  dealing  between 
the  parties  which  would  warrant  the  deduc- 
tion, but  probably  they  would  likewise  be 
compelled  to  show  that  the  things  purchaseJ 
were  what  are  always  classed  by  the  law 
as  necessaries,  and  a  failure  on  the  part  of 
the  father  to  properly  supply  the  child. 
While  we  do  not  regard  the  evidence  as  at 
all  satisfactory,  in  either  view  of  the  case, 
and  are  not  persuaded  that  there  was  any 
such  authority  given  by  Mr.  Charles  ns 
would  render  him  liable  for  the  bill,  we 
might  not,  were  this  the  only  available  error, 
reverse  the  Judgment  There  Is  some  evi- 
dence to  support  the  finding  of  the  court 
with  respect  to  the  existence  of  the  authori- 
ty, although,  to  our  minds.  It  is  not  proof 
which  thoroughly  supports  the  Judgment. 
The  issue  in  respect  to  the  majority  of  the 
daughter  was  not  presented  by  the  plead- 
ings, nor  did  they  plainly  raise  the  questions 
which  might  be  presented  if  the  suit  had 
been  brought  as  upon  an  account  for  goods 

sold  and  delivered  to  one/ii|>9ii.^^  author- 
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Uy  of  another.  We  are  consequently  disin- 
clined to  authoritatively  express  our  views 
on  these  matters. 

Counsel  for  appellant  Insists  that  in  no 
event  could  the  plaintiffs  recover  on  tbelr 
complaint,  since  It  Is  an  ordinary  plea  of 
goods  sold  and  delivered  to  the  defendant, 
which  will  not  permit  proof  of  the  sale  and 
delivery  of  goods  to  one,  and  the  recovery  of 
the  price  from  another,  who  is  named  as  de- 
fendant. Some  of  the  early  authorities  are 
cited,  which  seem  to  hold  that  this  would  re- 
sult In  a  variance.  We  would  not  regard  this 
tts  a  necessarily  fatal  departure  of  the  proof 
from  the  pleadings,  if  the  proof  had  satla- 
factorily  established  the  defendant's  liabil- 
ity. It  must  be  conseded,  however,  that  un- 
der our  system,  which  is  one  requiring  a 
statement  of  the  facts  out  of  which  the  cause 
of  action  grows,  it  is  far  better  to  allege 
whatever  may  be  the  truth  in  respect  to 
this  matter,  rather  than  to  put  the  cause  of 
action  into  the  form  of  an  allegation  show- 
Ing  simply  goods  sold  and  delivered  to  the 
defendant.  What  has  already  been  said 
concerning  the  objections  m-ged  on  our  con- 
sideration has  more  reference  to  the  course 
of  any  subsequent  proceedings  that  may  be 
taken  in  this  case  than  to  the  discussion  of 
questions  which  are  regarded  as  determina- 
tive of  what  we  must  do  with  the  Judgment. 

The  fatal  error  committed  by  the  trial 
court  was  in  admitting  the  books  and  the 
bill  of  particulars  In  support  of  the  plain- 
tiffs' claim,  without  the  foundation  rendered 
necessary  by  the  statute.  The  proper  con- 
struction of  the  statute,  and  the  determina- 
tion of  what  must  be  done  to  render  books 
admissible  in  actions  brought  toe  goods 
sold  and  delivered  by  an  individual  or  by  a 
firm  are  made  very,  plain  by  the  decision  of 
tbe  aapreme  court  in  Farrington  v.  Tucker, 
0  Colo.  667.  There  are  some  slight  differ- 
ences between  the  common-law  rule,  which 
permitted  the  introduction  of  mercantile 
books,  and  that  provided  by  the  statute. 
These  differences  are  of  no  moment,  so  long 
as  the  statute  exists.  In  order  to  enable 
the  merchant  to  establish  tbe  sale  and  de- 
livery of  his  merchandise,  and  the  value  of 
tbe  goods  sold,  by  tbe  production  of  his  ac- 
counts, it  is  necessary  that  he  show  the  books 
to  be  true  and  Just,  and  that  he  made  them, 
or  that,  by  reason  of  facts  which  he  estab- 
lishes, he  is  relieved  of  this  burden.  In  this 
case,  neither  was  done.  The  accuracy  of  the 
books  was  not  established  by  the  evidence  of 
tbe  parties  or  of  any  person  interested,  nor 
were  the  clerks  who  kept  them  shown  to  be 
either  dead  or  out  of  the  country.  Under  these 
circumstances,  manifestly,  the  tXMks  ought 
not  to  have  been  admitted.  If  there  was 
other  evidence  In  the  record  which  clearly 
Bbowed  the  sale  and  delivery  of  the  goods, 
and  what  the  price  and  value  of  tbe  met- 
chandlse  was,  the  error  would  not  be  one 
so  prejudicial  to  the  rights  of  appellant  as 
to  compel  ns  to  disturb  the  Judgment.    Since, 


however,  tbe  books  were  inadmissible,  and 
there  is  no  other  proof  in  the  record  showing 
the  price  and  value,  and  nothing  really  show- 
ing 41ie  sale  and  delivery  of  the  goods,  we 
are  compelled  to  send  the  case  back  for  an- 
other triaL  For  the  error  committed  by  the 
court,  as  stated  in  this  opinion,  this  Judg- 
ment is  reversed,  and  the  cause  renuuided 
for  a  new  triaL 


STEARNS  et  al.  v.  SOPRIS. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  1894.) 

Corporations— LiABiUTiBs  of  Subsckibbrs  fob 
Stock— CoNSTROCTiow  of  Contract. 
Defendant  signed  a  paper  agreeing  to 
take  $1,000  worth  of  stock  in  a  corporatioa  to 
be  orgaaizcd  with  a  capital  stock  of  $200,000. 
The  corporation  was  orKanlzed  when  $60,000 
had  been  subscribed,  but  defendant  paid  no  part 
of  his  Bubacription,  did  not  sign  the  stock  sub- 
scriptiiin  book,  nor  vote  for  directors.  Bdd, 
that  defendant  is  not  liable  on  his  snbscriptlon 
to  creditors  of  the  corporation. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Thomas  B.  Steams  and  John 
Roger,  partners  as  Steams,  Roger  &  Co., 
against  the  Trinidad  Rolling  Mills  &  Iron 
Company,  defendant,  and  B.  B.  Sopris  and 
others,  garnishees.  From  a  Judgment  for 
garnishee  Sopris,  plaintiffs  appeaL     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BISSELL,  P.  J.: 

This  controversy  grows  out  of  an  attempt 
by  a  creditor  of  the  Trinidad  Rolling  Mills 
&  Iron  Company  to  collect  bis  debt  by  pro- 
ceeding against  a  subscriber  to  tbe  stock  of 
the  company  to  compel  him  to  pay  his  sub- 
scription. Early  In  1888  divers  people  de- 
vised the  scheme  of  raising  a  company  to 
build  and  operate  a  rolling  mill  near  tbe 
dty  of  Trinidad,  in  Colorado.  Tbe  pro- 
moters did  not  subscribe  for  any  very  large- 
proportion  of  the  stock,  but  it  was  evidently 
their  plan  to  obtain  subscriptions  from  the 
citizens  of  that  city  sufficient  to  insure  the 
success  of  the  enterprise  on  tbe  basis  of  the 
public  benefits  which  would  result  from  the 
establishment  of  that  manufactory.  A  sub- 
scription paper  was  prepared  and  circulated. 
It  Is  as  follows:  "Whereas,  the  undersigned 
citizens  of  Trinidad  are  desirous  of  organ- 
izing a  corporation  to  be  known  as  the 
Trinidad  Rolling  Mills  and  Iron  Company, 
for  tbe  purpose  of  building  a  rolling  mUl  in 
or  near  the  city  of  Trinidad;  and  whereas. 
It  has  been  decided  to  organize  said  corpora- 
tion with  a  capital  stock  of  $200,000;  where- 
fore It  is  agreed  by  us,  the  undersigned  sub- 
scribers, to  take  stock  in  said  Trinidad  Roll- 
ing Mill  and  Iron  Company,  in  the  sum  set 
opposite  onr  names,  and  to  pay  twenty-five 
per  cent  of  our  subscription  on  or  before 
tbe  10th  day  of  April,  A.  D.  1888,  and  the 
remainder  In  three  equal  installments,  pay- 
able respectively,  on  the  10th  day  of  June, 
1888,  the  10th  day  of  August,  1888,  and  the 
10th  day  of  October,  1S88."  The  paper  was 
Circulated,  and  subscriptions  secured  amount- 
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Inr  to  a  lime  upwards  at  $60,000.  Without 
waiting  to  obtain  sabscriptlona  for  the  en- 
tire capital,  -or  falling  in  the  attempt,  which 
is  not  settled  by  the  record,  the  promoteis  on 
the  10th  of  April,  1888,  held  a  meeting  to 
organize  the  company.  The  articles  of  cor- 
poration would  seem  to  hare  been  then  ex- 
ecuted by  some  of  tlie  parties  interested, 
and  presumably  filed  for  record  according  to 
the  statute.  Some  of  thfe  Interested  parties 
who  were  present  at  the  meeting  participated 
in  the  proceedings,  signed  the  stock  book  in 
furtherance  of  their  subscriptions,  named  the 
persons  who  were  to  be  directors  for  the 
first  year,  and  in  general  did  what  was  neces- 
sary to  perfect  a  corporate  organization. 
There  is  considerable  dispute  in  the  record 
as  to  the  part  which  the  garnishee,  Sopris, 
took  at  this  meeting.  Some  witnesses  say 
that  'he  was  present  and  took  part  in  the 
meeting  to  the  extent  of  voting  for  the 
people  who  were  to  aerv^  as  directors  the 
fliat  year.  This  he  denies,  and  states  that 
he  declined  to  vote,  and  did  not  sign  the 
stoclc  subscription  tKtok.  The  latter  fact  is 
conceded.  He  seems,  howeyov  to  have  done 
nothing  further  with  reference  to  the  matter, 
took  no  further  interest  in  the  enterprise, 
declined  to  pay  the  sum  that  was  due  on 
the  10th  of  April,  and  paid  nothing  after- 
wards. After  the  company  was  organized 
as  stated,  it  proceeded  to  do  business,  erected 
the  mills  so  far  as  might  be  with  the  capital 
at  their  command,  and  attempted  to  carry 
out  the  purposes  of  their  organization.  The 
company  subsequently  mortgaged  its  prop- 
erty to  secure  some  debt  which  was  not 
paid  at  maturity,  and  the  mortgagee  closed 
out  the  concern.  The  present  plaintifCs  in 
error  had  sold  the  company  some  machinety, 
for  which  they  had  not  been  paid.  They  oI>- 
talned  Judgment  against  the  corporation. 
Their  execution  was  returned  unsatisfied,  and 
thereupon  tliey  Issued  a  process  of  garnish- 
ment, and  had  it  served  on  sundry  of  the 
subscribers,  among  whom  was  the  defendant 
In  error,  Sopris,  and  by  these  means  sought 
to  compel  payment  of  the  unpaid  subscrip- 
tions. It  is  conceded  that  Sopris  signed  the 
above  subscription  list,  and  placed  the  sum 
of  $1,000  opposite  bis  name.  In  answering 
the  process,  Sopris  denied  that  he  was  in- 
debted to  the  company  by  the  general  state- 
ment of  "No"  in  response  to  the  question, 
and  the  garnishing  creditors  took  issue,  set 
up  the  major  portion  of  the  foregoing  facta, 
and  the  case  came  to  trial  thereon.  At  the 
trial,  the  facts  were  all  proven  by  an  agreed 
statement  which  contained  sulMtantlally  the 
foregoing  narration.  Judgment  passed  in  fa- 
vor of  the  garnishee,  and  Steams,  Roger  & 
Oo.  prosecuted  the  appeal. 

Hartman    &    Glenn,  for    appellants.    Bo 
Sweeney  and  John  A  Gordon,  for  appellee. 

BISSBLL,  P.  X,  (after  stating  the  facts.) 
flM  most  tronbleaome  of  the  many  questions 


which  this  record  prcacnt*  wUI  be  left  un- 
solved, for  the  decision  can  be  safely  rested 
on  the  application  of  a  well-established  prln- 
dpie.  To  prevent  any  possible  misconstruc- 
tion, and  to  rebut  any  possible  inference  on 
this  matter,  the  court  desires  expressly  to 
state  that  it  has  not  considered,  and  does  not 
determine  the  sufficiency  and  legality  of 
the  present  proceedings  to  enforce  the  sup- 
posed liability  of  a  stockholder  upon  his  un- 
paid subscription.  As  is  well  understood  by 
the  profession,  the  remedy  in  these  cases 
has  been  a  matter  of  much  discussion  among 
the  courts.  The  law  on  this  subject  is  in  a 
very  unsettled  condition,  and  it  cannot  be 
said  to  be  at  present  clear,  where  no  statute 
regulates  the  remedy,  whether  the  proceed- 
ings should  be  at  law  or  in  equity,  or  by 
whom  the  suit  should  be  brought,  or  wheth- 
er one  or  all  of  the  subscribers  should  be 
before  the  court  But  since  we  conclude 
that  in  no  event  could  Sopris  be  held  liable, 
it  is  better  to  rest  the  opinion  upon  that 
irrefragable  basis  than  to  enter  this  disput- 
ed territory,  and  attempt  by  reason  and  on 
precedent  to  settle  it  As  a  general  propo- 
sition, It  may  I>e  safely  stated  that  every 
subscription  to  the  stodc  of  a  corporation 
not  yet  organized  is  subject  to  wliatever  ex- 
pressed conditions  may  be  contained  In  the 
contract  and  to  the  implied  condition  that 
all  of  the  stock  shall  be  subscribed  before 
any  particular  subscription  becomes  opera- 
tive, wherever  the  total  amount  of  stock 
and  the  number  of  shares  are  stated  la  the 
subscription  contract  The  whole  amount 
of  the  capital  stock  provided  for  must  be 
secured  by  a  l>ona  fide  subscription,  enforce- 
able as  against  the  Individual  subscribers, 
unless  there  is  some  clear  provision  in  the 
contract  which  will  except  It  from  the  opera- 
tion of  this  general  doctrine.  Tlie  basis  of 
this  implied  condition  has  been  variously 
stated,  but  never  more  strongly  or  more 
satisfactorily  than  In  the  Mill  Dam  Case 
below  cited.  In  that  case  the  Chief  Justice 
said:  "This  question  goes  deep  into  the  in- 
terests of  those  who  embark  in  projects  of 
improvement  with  the  right  to  calculate  up- 
on a  certain  capital,  and  on  their  own  lia- 
bility to  contribute  towards  raising  it  If, 
with  the  expectation  of  five  hundred  as- 
sociates or  shares  in  that  propwtion,  those 
who  represent  two  hundred  can  assemble, 
and  agree  to  carry  on  the  wtiole  work  by 
a  major  vote  of  that  numlier,  and  assess 
themselves  and  the  rest  and  these  doings 
are  binding  on  the  minority,  the  elfect  will 
be  to  discourage  such  enterprises,  and  sub- 
scriptions to  objects  which  from  their  na- 
ture must  be  of  doubtful  success  will  cease. 
A  man  may  be  willing,  from  public  motives 
alone,  to  take  liis  chance  upon  a  limited 
proportion  of  five  thousand  shares  of  a  cap- 
ital stock,  and  altogether  unwilling  to  ad- 
venture upon  half  that  numb»;  and  if  he 
secure  himself  by  the  terms  of  tiis  subscrip- 
tion he  cannot  be  bound  beyond  it  tqr  a 
Jigitizod  by  V 
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major  vote  of  those  who  may  choose  to 
persist  In  the  adventore  under  dlscouraglnK 
circumstances."  This  argument  that  all  sub- 
scriptions are  on  the  implied  understand- 
ing, which  is  both  Just  and  reasonable,  that 
the  sabscnber  is  to  be  aided  by  the  other 
subscriptions  to  the  full  extent  of  the  capital 
stock,  underlies  all  the  decisions.  The  sub- 
ject has  undergone  exhaustive  discussion  in 
many  cases,  and  the  yarlous  reasons  which 
bare  been  assigned  in  support  of  the  doc- 
trine need  not  be  stated.  This  doctrine 
commends  itself  to  the  common  Judgment 
of  people  who  are  engaged  In  such  enter- 
prises, and  Is  adequately  supported  by  what 
has  already  been  suggested.  The  authori- 
ties snpporting  It  are  both  numerous  and 
conclusivft  Salem  Mill  Dam  Corp.  r.  Ropes, 
6  Pick.  23;  Railroad  Co.  ▼.  Preston,  S5  Iowa, 
115;  Bray  v.  Farwell,  81  N.  Y.  600;  Temple 
T.  Lemon,  112  111.  51;  Steamboat  Co.  v. 
Sewall,  80  Me.  400,  14  Atl.  839;  Railroad  Co. 
v.  Reynolds,  46  Conn.  375;  Cook,  Stock  &  S. 
{  176  et  seq.;  LiTeeey  v.  Hotel  Co.,  5  Neb. 
50.  It  must  be  conceded  that  some  excep- 
tions have  been  ingrafted  upon  the  rule. 
These  exceptions,  however,  always  rest  upon 
the  terms  of  the  contract  to  which  the  sub- 
scriber has  affixed  his  name;  as  in  the  case 
of  Railroad  Co.  v.  Kinsman,  77  Ma  370, 
where  there  was  an  express  promise  to  pay 
to  which  no  condition  was  afflxed,  and  the 
contract  Itself  contained  no  statement,  of 
the  number  of  shares  or  the  amount  of 
the  capital  from  which  the  implied  con- 
dition could  be  derived.  It  will  be  found 
that  wherever  there  has  been  a  departure 
from  this  well-settled  rule  the  reason  there- 
tor  is  to  be  easily  deduced  from  the 
tains  of  the  contract  Into  which  the  sub- 
scriber has  entered.  Wherever,  as  In  this 
case,  there  is  no  express  promise  to  pay 
wbidtt  is  separable  ttom  the  oonti-act  as  an 
-entirety,  and  the  paper  states  the  amount 
of  the  capital  stock  and  the  number  of 
shares  Into  which  It  is  to  be  divided,  the 
plaintiff,  before  he  can  recover,  must  prove 
a  bona  fide  subscription  to  the  total  amount 
of  the  capital  named  in  the  agreement.  Like 
all  conditions  contained  in  contracts  between 
parties,  it,  of  course,  may  be  the  subject  of 
a,  waiver.  A  party  may  expressly  agree  not 
to  take  advantage  of  what  he  may  have  the 
legal  right  to  assert,  or  he  may  do  those 
things  by  which  he  will  be  estopped  to  In- 
sist on  the  condition,  and  In  either  event  be 
legitimately  adjudged  to  have  waived  It 
No  proof  was  mode  In  this  case  render- 
ing this  principle  applicable.  No  express 
waiver  was  proven,  nor  can  one  be  Implied 
fW>m  what  Sopris  did  In  the  meeting  where- 
at the  company  was  organized.  He  did  not 
subscribe  to  the  stock  at  that  meeting,  as 
did  the  others,  nor  was  bis  action  of  that 
description  essential  to  create  an  estoppel. 
It  is  doubtful  If  be  participated  In  the  or- 
ganization, voted  for  the  election  at  the  dl- 
rectOTit  or  did  anything  wbtdi  would  indi- 


cate a  purpose  <m  his  part  to  assent  t.>  the 
carrying  on  of  the  enterprise  otherwise  than 
according  to  the  terms  of  the  original  agree- 
ment It  has  been  held  in  Hotel  Co.  v.  Mnl- 
llns,  (Mich.)  53  N.  W.  3C0,  that  a  waiver 
cannot  be  predicated  upon  what  is  done  by 
a  party  at  a  time  antedating  the  acttial  <Nr- 
gantzatlon  of  the  corporation.  This  prin- 
ciple need  not  be  Invoked  to  relieve  the  de- 
fendant Sopris.  What  the  plaintiffs  proved 
would  not  be  sufficient  to  warrant  the  appli- 
cation of  the  principle  of  waiver.  The  con- 
clusion and  Judgment  of  the  trial  court  that 
Sopris  was  not  liable  accord  with  the  law, 
and  they  will  accordingly  be  affirmed. 


FUGATE  T.  SMITH. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  1894.) 

TBK8PA.3S — BBBAKrNO  FENOE—BOnSDARIES— AP- 
PEAL— RECfiKD — Revjew— Harmless  Erkob. 

1.  A  verdict  for  plaintiff  in  treRpass  for 
breaking  down  a  fence  which  defendant  al- 
leged was  on  his  land  will  not  be  reversed, 
where  all  witnesses  testified  from  plats  made  by 
surveyors  for  the  respective  parties;  the  sur- 
veyor for  each  party  testified  that  his  plat  was 
correct;  the  plata  were  before  the  jury,  but  not 
In  the  record;  and  the  testimony  in  the  record 
was  aniutclligible,  because  the  witnesses  refer- 
red to  various  parts  of  the  pints  as  "here," 
"there,"  "this  line,"  "the  next  line,"  and  "the 
red  line." 

2.  The  surveyor  on  each  side  testified  that 
he  made  his  survey  in  accordance  with  field  notes 
of  the  original  United  States  surveys,  but  it 
did  not  appear  whether  either  was  made  in  the 
usual  and  proper  manner.  Held,  that  defend- 
ant was  not  entitled  to  an  instruction  that  the 
boundary  line  must  be  re-established  by  refer- 
ence to  the  field  notes  of  the  original  United 
States  surveys,  and  by  surveys  made  in  the 
usual  and  proper  manner  in  accordance  there- 
with. 

3.  In  trespass  against  a  person  who  willful- 
ly broke  down  a  fence,  and  allowed  his  cattle 
to  enter  plaintiff's  land,  error  in  charging  that 
a  lawful  fence  was  of  the  kind  which  the  stat- 
ute prescribes  that  plaintiff  must  maintain  to 
recover  damases  from  the  owner  of  cattle 
which  break  through  it  was  not  prejudicial  to 
defendant 

Appeal  from  district  court,  Custer  county. 

Action  by  Robert  S.  Smith  against  J.  H. 
Fugate  for  trespass  to  real  estate  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Voorhees  and  Wallace  Scboolfleld, 
ftor  appellant    J.  T.  McNeely,  for  appellee. 

THOMSON,  J.  Robert  S.  Smith  brought 
bis  action  against  J.  H.  Fugate  for  trespass 
to  real  estate.  The  complaint  alleges  that 
the  plaintlfF  was  the  owner  in  fee  of  certain 
lands,  describing  them  by  their  legal  di- 
visions and  subdivisions,  and  that  the  de- 
fendant forcibly  broke  down  a  fence  stand- 
ing upon  these  lands,  so  that  horses  and  cat- 
tle entered  upon  the  premises,  and  ate  up 
plaintiff's  grass  and  hay,  and  trod  down 
and  injured  his  crop  of  growing  potatoes,  by 
reason  of  all  of  which  be  suffered  damage. 
The  answer  was  a  general  denial.  Xte 
igitizodby  VjOOQ  Ic 
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plaintiff  had  verdict  and  Judj^ent  We  are 
aaked  to  say  that  the  Terdict  is  not  sustained 
by  the  evidence.  The  principal  controversy 
at  the  trial  was  over  the  location  of  the 
fence  which  was  broken  down,  the  plaintiff 
and  defendant  each  claiming  that  it  was  on 
his  own  land.  This  was  an  Important  ques- 
tion to  be  determined,  because  the  plaintiff, 
having  charged  trespass  apon  certain  spec- 
ified real  estate,  could  not  recover,  except 
up<Hi  proof  of  trespass  to  that  land.  The 
witnesses  all  testified  tmm  certain  maps  or 
plats  made  by  the  surveyors  of  the  respec- 
tive parties.  The  surveyor  on  each  side  testi- 
fied to  the  correctness  of  his  own  plat 
These  plats  were  before  the  Jury,  and  the 
witnesses  designated,  by  pointing  to  the 
plats,  the  several  lines,  points,  and  locations, 
concerning  which  they  tesilfled.  Neither  of 
these  plats  Is  in  the  record,  and  as  to  what 
they  contained,  or  looked  like,  we  are  In  to- 
tal darkness.  The  witnesses,  in  their  testi- 
mony, refer  to  the  various  portions  of  the 
plats  as  "here,"  "there,"  "this  line,"  "the  red 
line,"  "the  black  line,"  "the  next  line,"  "the 
other  line,"  eta  As  the  maps  were  before 
the  jury,  and  all  this  occurred  in  their 
presence  and  hearing,  they  probably  clearly 
understood  the  testimony,  but  It  Is  absolute- 
ly unintelligible  to  us.  It  is  true  that  the 
defendant's  surveyor  testified  that  the  fence 
was  not  on  the  plaintiff's  land;  but  as  hla 
statement  was  a  conclusion  from  his  plat, 
upon  the  contents  and  structure  of  which 
his  testimony  casta  no  light  whatever,  we 
have  nothing  by  which  to  test  the  correct- 
ness of  his  conclu8l<M>.  As  It  is  impossible 
for  us  to  understand  the  evidence,  in  the 
shape  in  which  it  is  presented  to  us,  mani- 
festly, we  cannot  say  that  it  did  not  war- 
rant the  verdict 

Defendant  assigns  error  upon  the  refusal 
of  the  court  to  instruct  the  Jury  that  the 
proper  position  of  the  monuments  marking 
the  boundary  line  between  the  lands  of 
plaintiff  and  defendant  must  be  determined, 
and  the  line  re-established,  by  reference  to 
the  field  notes  of  the  original  United  States 
'surveys,  and  by  surveys  made  In  the  usual 
and  proper  manner  In  aocordanof-  therewith. 
It  is  unnecessary  to  decide  whether  the  prop- 
osition embraced  In  the  refused  Instruction 
is  correct  or  not  in  the  abstract.  The  na- 
ture of  the  evidence  must  determine  the 
character  of  the  instructions  given.  The  sur- 
veyor on  each  side  testified  that  he  made 
the  survey  in  accordance  with  the  field  notes 
of  the  original  United  States  surveys,  and 
this  is  aI>ont  the  only  intelligible  portion  of 
the  testimony  of  either.  Whether  the  sur- 
veys, or  either  of  them,  were  made  in  the 
nsual  or  proper  manner,  or  otherwise,  or 
what  was  shown  by  the  testimony  in  respect 
to  that  on  account  of  the  condition  of  the 
evidence  in  the  record,  we  have  no  means 
of  ascertaining.  The  court  heard  the  testi- 
mony and  saw  the  plats,  and,  presumptive, 
the  refusal  complained  of  was  right 


Fault  Is  also  found  with  the  instructions 
given.  The  first  dedares  the  long-established 
law  of  trespass  to  real  estate  as  applicable 
to  the  pending  case,  and  is  unobjectionable. 
The  second  defines  a  "lawful  fence,"  under 
the  statute.  This  Instruction  should  not  have 
been  given.  The  statute  prescribes  the  char- 
acter of  fence  which  must  I>e  maintained  to 
enable  a  party  to  recover  damages  from  the 
owner  of  animals  breaking  through  it,  but 
it  has  no  applicability  where  the  fence  Is  will- 
fully broken  down  by  the  defendant  him- 
self. In  such  case  he  Is  a  trespasser,  and 
liable  for  the  consequent  injury,  no  matter 
what  the  character  of  the  fence.  Bat  we 
are  unable  to  see  what  liarm  could  come  to 
the  defendant  from  the  giving  of  the  in- 
struction. It  required  the  finding  of  a  better 
fence  than  the  plaintiff  was  obliged  to  main- 
tain for  the  purposes  of  his  case,  and  In  so 
far  was  against  him.  The  only  party  who 
could  possibly  have  been  injured  by  the  In- 
struction was  the  plaintiff.  We  see  no  rea- 
son for  reversing  the  Judgment,  and  shall 
therefore  affirm  It   Affirmed. 


BARTON  V.  LAWa 
(Court  of  Appeals  of  Colorado.     Jan.  0,  tSM.) 

FUIADING  —  AME.VDIIBIII  —  EVIDBNOS  — WbIT  ITT 
ATTACnMEST  — ANSWER  WlTHDRAWH  —  NsWLT- 
DlSCOTEBSD  EVIDBKCB. 

1.  In  an  action  for  oonvosion,  where  de- 
fendant verifies  an  answer  alleging  that,  as 
sheriff,  he  took  the  property,  and  holds  it  by  vir- 
tue of  a  writ  of  attachment  an  amendm^at 
stating  that  the  property  was  returned  tojplain- 
tiff  is  properly  denied,  where  the  only  affidarit 
therefor  Is  that  of  the  attorney,  that  he  drew 
the  answer  in  the  nsual  form,  under  the  im- 
pression that  the  prwerty  was  still  in  defend- 
ant's possession,  and  was  not  dlCermtly  in- 
formed till  the  deputy  having  the  matter  io 
charge  informed  him  that  he  returned  the  prop- 
erty to  the  person  in  whose  posifimion  it  was 
levied  on.  ^    ,^  . 

2.  In  an  action  against  a  sheriff  for  oonver- 
sion,  there  cannot  be  error  in  rejecting  defend- 
ant's offer  of  a  writ  in  an  attachment  suit  and 
the  return  on  it,  the  return  reciting  a  levy  on 
real  property  only. 

3.  Tljough  defendant  has  withdrawn  part 
of  his  verified  answer,  plaintiff  may  introdnce 
it  In  evidence,  the  same  as  any  other  writing 
signed  by  defendant  containing  an  admisaion. 

4.  An  affidavit  for  new  trial  on  newly-dis- 
covered evidence  must  show  that  failure  to 
produce  it  before  the  trial  was  not  due  to  want 
of  diligence.  , 

Error  to  district  court,  Arapahoe  county. 

Action  by  U  J.  Laws  against  B.  R.  Barton 
for  conversion.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

Pence  &  Pence  and  Rogers,  CaUibert  & 
EUls,  for  plaintiff  in  wrw.  N.  M.  Laws,  for 
defendant  in  error. 

THOMSON,  J.  L.  J.  laws,  plaintiff  be- 
low, alleges  In  his  complaint  that  on  June 
8,  1891,  he  owned  and  poaaessed  certain 
buggies  and  vehicles,  of  the  value  of  91,330, 
which  were  on  tluit  day  taken,  carried  away. 
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and  concerted  to  bis  own  use,  by  the  de- 
fendant. Barton.  The  answer  wa»— First,  a 
denial;  and,  second,  that  the  defendant  was 
at  that  time  sheriff  of  Arapahoe  county,  and 
th.at  he  took  the  property  by  virtue  of  a  writ 
of  attachment  issued  out  of  the  county  court 
against  one  Fannie  C.  McCauley,  and  held  it, 
and  was  still  holding  it,  as  her  property,  It 
-having  been  found  In  her  possession.  The 
answer  then  concludes  thus:  "And  that  this 
defendant  holds  said  property  by  virtue  of 
said  attachment  writ,  as  be  was  therein  com- 
manded, and  not  otherwise,  and  that  he 
holds  the  same  subject  to  the  farther  order 
of  the  county  court  of  Arapahoe  coonty,  out 
of  which  court  said  writ  of  attachment  was 
60  issued."  The  answer  was  verified  by  the 
defendant  in  person.  The  cause  was  set  for 
trial  on  the  12th,  and  was  tried  on  the  15th, 
of  February,  1892.  On  the  day  of  the  trial 
the  defendant  moved  the  court  to  amend  his 
answer  by  striking  out  the  clause  which  has 
been  quoted,  and  inserting  In  lieu  thereof  the 
following:  "And  that  this  defendant  held 
said  property  by  virtue  of  said  writ  of  at- 
tachment, as  he  was  therein  commanded,  and 
not  otherwise,  and  that  he  did  hold  taut 
safely  keep  the  same  for  about  the  space  of 
forty-eight  hours  after  demand  was  made  up- 
on him  by  Lewis  J.  Laws  for  the  same,  and 
that  at  the  end  of  said  forty-eight  hours,  or 
about  that  time,  he  returned  said  property 
to  this  plaintiff.  In  the  same  condition,  at 
the  same  place,  and  of  the  same  value,  as 
when  levied  upon  by  him,  and  did  surrender 
possession  of  said  property  to  this  plaintiff 
In  compliance  with  the  demand  of  the  plaln- 
tllT."  In  support  of  the  motion  the  follow- 
ing affidavit  was  filed:  "D.  B.  Ellis,  bdng 
first  duly  sworn,  on  oath,  states  that  he  is  one 
of  the  attorneys  for  the  above-named  defend- 
ant; that  he  filed  the  answer  now  standing 
In  this  court  in  the  form  usually  followed  in 
his  office,  and  without  giving  special  atten- 
tion or  specially  looking  up  the  status  of  this 
case  when  said  answer  was  filed,  and  under 
the  Impression  that  the  sheriff,  defendant, 
still  held  said  property  under  and  by  virtue 
of  said  writ,  and  was  not  differently  Informed 
until  the  12th  day  of  February,  1892,  when 
he  called  upon  the  deputy  sheriff,  who  had 
charge  of  this  matter  under  the  said  defend- 
ant, and  was  then  informed  for  the  first  time 
that  the  levy  was  made  under  and  by  virtue 
of  said  writ  of  attachment  then  In  his  hands 
as  such  sheriff  was  by  him  released,  and  the 
property  returned  to  the  same  person,  and  In 
the  same  condition  as  when  he,  the  said 
deputy,  levied  upon  it  under  and  by  virtue 
of  the  writ  of  attachment  set  out  in  said  ad- 
swer."    The  motion  was  denied. 

The  amendment  asked  was  one  which  the 
court  was  authorized  to  allow,  upon  affidavit 
showing  good  cause.  Civil  Code,  i  7S.  It 
can  hardly  be  said  that  the  affidavit  filed 
ahowed  good  cause,  or  any  cause,  for  per- 
siitting  the  amendment  There  is  no  affidavit 
of  the  defendant  himself,  explaining  wliy  he 


swore  to  the  statements  of  the  answer  on  file, 
If  they  were  not  true,  nor  Is  there  any  affida- 
vit of  the  deputy  In  charge  of  the  attachment, 
showing  what  he  did  with  the  property.  The 
attorney  seems  to  have  prepared  the  answ^ 
la  some  form  usually  followed  In  his  Office, 
without,  consulting  his  client,  the  defendant, 
under  the  impression  that  it  was  true,  and 
left  It  in  that  condition  until  the  day  on 
which  the  cause  was  set  for  trial,  when  he 
was  Informed  otherwise  by  the  deputy.  Even 
the  Information  derived  from  the  deputy,  as 
set  out  in  the  affidavit,  ^as  not  that  he  re- 
turned the  property  to  the  plaintiff.  If  the 
defendant  verified  the  answer  under  a  mis- 
apprehension of  the  facts,  his  own  affidavit 
should  have  been  procured,  showing  how  the 
misapprehension  arose,  and  In  what  particu- 
lars the  facts  were  misstated,  and  It  should 
have  been  accompanied  by  the  affidavit  of  the 
deputy  to  the  actual  occurrences.  But,  even 
If  all  this  had  been  done,  an  objection  would 
still  remain,— that  the  proposed  amendment 
directly  contradicts  other  portions  of  the  an- 
swer. We  do  not  think  that  the  court  was 
guilty  of  any  abuse  of  discretion  in  refusing 
to  allow  the  motion. 

The  cause  came  on  for  trial,  and  the  plain- 
tiff testified  as  to  the  ownership  and  value 
of  the  several  articles  in  question.  He  had 
been  engaged  In  the  business  of  manufactur- 
ing buggies,  had  manufactured  those  in  dis- 
pute,—except  one,  which  had  been  made  by 
Studebaker  Bros.,  and  was  secondhand,— 
and  knew  their  value^  which  he  fixed.  Prior 
to  the  attachment  he  sold  his  business  to 
one  Daniel  W.  Lesh.  The  sale  embraced  the 
unfinished  buggies  on  hand,  but  did  not  in- 
clude the  ones  In  controversy.  For  the  priv- 
ilege of  leaving  these  upon  the  premises 
while  he  was  selling  them  out,  he  agreed  to 
give  Mr.  Lesh  a  commission  of  10  per  cent, 
upon  any  of  them  sold  by  I/esh  to  persons 
who  were  not  customers  of  plaintiff.  Lesh 
afterwards  sold  the  business  to  Frank  Moore, 
and  plaintiff  made  the  same  arrangement 
with  him.  Neither  Lesh  nor  Moore  was  his 
agent  for  any  purpose,  or  bad  possession  of 
the  property.  The  possession  remained  In 
plaintiff.  Upon  learning  that  the  goods  had 
been  seized,  he  notified  the  defendant  sheriff 
and  his  deputy  that  his  property  had  been 
taken,  and  also  applied  to  Mr.  Ellis,  the  de- 
fendant's attorney,  to  have  it  released;  and 
finally,  some  three  weeks  or  more  after  the 
levy,  he  made  a  written  demand  upon  the 
defendant  for  the  goods,  who  Informed  him 
that  he  had  levied  upon  them,  had  been  In- 
demnified by  the  attachment  plaintiff,  and 
had  been  Instructed  by  the  attorneys  In  the 
case  not  to  deliver  them  up,  whereupon  de- 
fendant commenced  this  suit  He  also  stated 
that  the  property  had  never  been  returned 
to  him.  There  was  some  other  evldoice  as 
to  value,  which  will  be  noticed  hereafter. 
Plaintiff  then  rested. 

The  defendant  offered  in  evidence  the  writ 
Issued  In  the  attachment  suitTlnd^-UMln- 
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tarn  upon  It  of  the  defendant  sherltf.  Tbc 
plaintiff  objected  to  Its  introduction,  and  the 
objection  was  sustained.  Defendant  con- 
tends that  this  ruling  was  error.  He  has 
not  specified  It  in  his  asslgnmeat  of  errors, 
so  as  to  entitle  him  to  have  it  considered. 
But  the  return  recites  a  levy  upon  .reel  es- 
tate only,  and  does  not  indnde  this  proper- 
ty; so  that  we  are  at  a  loss  to  comprehend 
its  pertinency  to  any  issue  in  the  case,  or  to 
understand  what  error  was  committed  In 
rejecting  it. 

The  defendant,  then,  with  the  permission 
of  the  court,  withdrew  all  of  his  answer, 
except  the  denials,  and  introduced  evidence 
tending  to  show  that,  some  time  after  the 
property  was  taken,  it  was  turned  over  to 
Mr.  Moore.  The  defendant  was  a  witness 
for  himself,  and  upon  cross-examination  was 
asked  to  Identify  his  signature  to  the  verl- 
flcation  of  his  answer.  The  question  was 
objected  to  because  a  portion  of  the  answer 
had  been  stricken  out  or  withdrawn.  The 
objection  was  overruled.  The  defendant 
then  identified  the  signature.  After  the  de- 
fense had  closed,  the  plaintiff,  in  rebuttal, 
offered  in  evidence  that  portion  of  the  de- 
fendant's answer  which  had  been  with- 
drawn. The  defendant  objected,  In  these 
words:  "We  make  an  objection  as  a  matter 
of  form."  The  objection  was  overruled,  and 
error  Is  assigned  upon  the  ruling.  A  ruling 
upon  an  objection  like  this  is  hardly  the  sub- 
Ject  of  review.  Where  the  grounds  of  ob- 
jection to  evidence  are  not  stated,  so  as  to 
enable  the  trial  court  to  Judge  whether  the 
objection  is  well  taken,  it  cannot  be  Insisted 
upon  in  the  appellate  tribunal.  It  Is  pos- 
sible, although  counsel  does  not  say  so,  that 
it  was  intended  that  the  objection  to  the 
question  asked  defendant  on  his  cross-ex- 
amlnatl<»i,  as  to  bis  signature,  should  apply 
to  this  offer;  but  to  permit  such  relaxation 
of  the  rules  of  practice  would  tend  to  intro- 
duce confusion  Into  trials,  and  render  Justice 
uncertain.  If,  however,  we  should  transfer 
the  objection  from  the  place  where  it  was 
made  to  the  place  where  It  is  urged,  and  con- 
sider It  as  if  It  had  been  so  made  at  the 
trial,  we  are  still  unable  to  discover  error  in 
the  ruling.  It  was  not  objected  that  the  evi- 
dence was  improper  in  rebuttal,  or  that  the 
defendant  was  not  given  an  opportimlty  to 
explain  the  statements  of  his  answer.  The 
sole  objection  urged  is  that  the  answer,  hav- 
ing been  withdrawn,  was  incompetent  as 
evidence  for  any  purpose.  When  the  an- 
swer was  withdrawn.  It  was  no  longer  a 
pleading  in  the  cause.  It  was  thereafter  not 
the  defendant's  answer.  He  was  not  bound 
by  any  of  its  statements.  It  was  out  of  the 
record,  and  did  not  conclude  him.  But,  al- 
though not  a  part  of  the  record,  and  so  not 
conclusive  upon  him,  it  was  still  a  paper 
containing  statements  signed  and  sworn  to 
by  him.  If  his  affidavit,  or  even  an  un- 
sworn writing,  signed  by  him,  containing 
ttke  same  statements,  bad  been  In  existence^ 


outside  ot  the  case,  it  will  not  be  contended 
that  it  could  not  have  been  used,  for  what 
it  was  worth,  to  show  an  admission  by  Um. 
He  might  have  explained  It  so  as  to  obviate 
its  effect,  but  still  it  would  have  been  oom- 
petent  in  the  first  instance.  The  answer, 
although  it  was  withdrawn  from  the  caae^ 
was  at  least  as  good  as  the  supposed  oat- 
side  affidavit  or  writing,  and  therefore  equal* 
ly  competent  as  evidence.  Dowzelot  v.  Haw- 
lings,  68  Mo.  75;  Anderson  v.  McPlke,  86 
Mo.  203;  Schad  v.  Sharp,  95  Mo.  573,  8  S. 
W.  540;  Stone  v.  Cook,  79  UL  424;  Johnson 
V.  Powers,  65  Cal.  179,  3  Pac.  625;  1  GreenL 
Ev.  i  195. 

In  addition  to  plaintiff's  testimony  as  to  tb» 
value  of  the  property,  the  court  admitted, 
against  defendant's  objection,  that  of  two 
witnesses,  who  had  a  general  acquaintance 
with  the  articles  manufactured  in  plaintiff's 
shop,  and  testified  as  .to  the  value  of  vehicles 
of  the  same  class  and  quality  with  the  ones 
in  question,  but  were  imacqnalnted  with 
these  specific  articles.  It  is  argued  that  this 
was  error,  but  It  is  not  assigned  as  such;  and 
as  the  error,  if  there  be  any,  is  not  palpable, 
we  are  not  disposed  to  notice  it,  especially 
as  the  record  does  not  disclose  that  it  re- 
sulted in  any  injury  to  the  defendant. 

The  court  found  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  upon  the 
ground,  among  others,  of  newly-dlscovo-ed 
evidence.  The  motion  was  accompanied  by 
the  affidavit  of  Charles  J.  Pence,  stattng  that 
he  was  one  of  the  regularly  employed  attor- 
neys of  the  defendant,  and  that,  although  ho 
did  not  take  part  in  the  trial  of  the  cause, 
he,  immediately,  after  Judgment  rendered, 
proceeded  to  look  up  evidence  for  the  defend- 
ant, and,  in  the  course  of  his  search,  found 
that  R.  B.  Hallignn,  residing  in  Kansas  City. 
Mo.,  knew  something  about  the  case,  to  whom 
he  telegraphed,  and  received  a  reply  as  fol- 
lows: "Casey  turned  over  goods  to  Moore. 
He  offered  to  sell  buggies  In  my  presence. 
Rogers  &  EJlils  said,  'Let  it  drop,'  and  left 
stuff  in  Moore's  possession."  By  the  affida- 
vit of  E3.  E.  Schlosser,  to  the  effect  that,  since 
the  trial,  he,  as  the  agent  of  the  defendant, 
had  been  employed  In  finding  the  property  In 
question,  and  had  found  the  most  of  It  at 
the  bonded  stwage  warehoose  of  the  Den- 
ver Transit  &  Warehouse  Company,  whose 
books  showed  that  it  had  be«t  deposited 
there  by  Moore,  who  had  taken  the  com- 
pany's receipt  for  It,  and  by  the  affidavit  of 
A.  W.  Snyder,  that  he  was  the  warehouse- 
man of  the  Denver  Transit  &  Warehouse 
Company,  and  that  Moore  had  stored  the 
property  with  the  company,  taking  Its  re- 
ceipt A  counter  affidavit  was  filed,  to  the 
effect  that  the  property  had  been  left  with 
Moore  as  the  custodian  of  the  defendant.  It 
is  argued,  with  apparent  sincerity,  that  a 
new  trial  should  have  been  granted  on  that 
presentation.  A  showing  sufficient  to  an* 
thcurlze  a  new  tnal  upon  such  ground  must 
possess  several  requisites,  not  oos  of  whidt. 
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existed  In  this  case.  Ncwly-dlscovered  evi- 
dence, material  for  the  party  making  the  ap- 
plication, which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at 
the  trial.  Is  one  of  the  grounds  for  a  new 
trial  enumerated  In  the  Code.  The  appllcar 
tlon  of  the  party  desiring  a  second  trial  must 
«bow  -what  dUIgence  he  used  in  preparing  for 
the  first,  how  the  new  evidence  was  discov- 
ered, why  It  was  not  discovered  before  the 
trial,  and  such  facts  as  make  It  clear  that  the 
failure  to  produce  the  evidence  was  not 
through  any  fault  or  want  of  diligence  of  the 
applicant  HIL  New  Trials,  405;  1  Grab. 
&  W.  New  Trials,  473;  Baker  v.  Joseph,  18 
Cal.  ISO;  Arnold  v.  Skaggs,  8S  CaL  6S4; 
Levitsky  v.  Johnson,  Id.  43.  In  the  matter 
of  diligence,  this  application  shows  absolute- 
ly nothing.  Indeed,  it  may  be  fairly  inferred 
from  the  affidavit  of  Pence  that  the  first 
search  for  evidence  was  made  after  the  cause 
was  tried.  The  new  evidence  must  be  rele- 
vant and  material;  it  must  be  such  as  would, 
probably,  on  a  second  trial,  change  the  re- 
sult; and  It  must  not  be  cumulative.  Spencer 
V.  Doane,  23  Cal.  420;  Aldrich  v.  Palmer;  24 
CaL  515;  Stoakes  v.  Monroe,  36  CaL  388; 
Armstrong  v.  Davis,  41  Cal.  409;  HIL  New 
Trials,  491,  499,  500;  Parker  v.  Hardy,  24 
Pick.  246.  The  evidence  proposed  is  not  rele- 
vant or  material.  It  is  to  the  effect  that  the 
property  was  tmmed  over  to  Moore  by  the 
defendant;  but  unless  Moore  was  plaintiff's 
agent  for  the  purpose  of  receiving  it,  which 
the  undisputed  evidence  In  the  case  shows  he 
was  not,  that,  would  be  no  defense.  For  the 
same  reason.  It  could  not  possibly  change  the 
result  And  it  is  cumulative,  because  evi- 
dence to  the  same  effect  was  introduced  at 
the  trial. 

There  is  no  eirw  apparent  in  the  r^rd; 
and,  upon  a  review  of  the  whole  case,  we  are 
of  the  opinion  that  the  judgment  was  for 
the  right  party,  and  should  stand.     Affirmed. 


In  re  LEWIS. 

(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 

COBPOBATIO^S — Apfoiktmekt    o»  Reckiver — Ap- 

puoATioN  DT  Stockholders. 

1.  Under  the  fifth  mbdivision  of  section 
254  of  the  Civil  Code,  a  receiver  may  be  ap- 
pointed at  the  suit  of  a  stockholder,  where 
the  business  and  affairs  of  a  corporation  have 
been  to.  mismanaged  that  it  has  become  in- 
solvent, and  where  it  is  made  to  appear  that 
all  the  officers  and  directors  of  the  same  have 
conspired  together  to  divert  its  business  to  an- 
other company,  dissipate  Its  funds,  and  fraudu- 
lently absorb  and  apply  its  assets  to  the  in- 
dividaal  benefit  of  such  officers. 

2.  In  such  a  case  the  property  and  assets 
of  the  corporation  may  be  placed  in  the  hands 
of  a  receiver,  to  be  preserved  and  rightfuiiy  ap- 
plied onder  the  supervision  of  the  coart,  and 
they  may  be  restored  to  the  officers  when  there 
has  been  a  change  of  management,  or  when 
It  is  deemed  by  the  court  to  be  prudent  and 
safe  to  restore  the  property  and  affairs  of  the 
corporation  to  its  duly-constituted  officers. 

(Syllabus  by  the  Court) 


Original  petition  in  habeas  corpos  by  H. 
W.  Lewis  for  release  from  custody  on  a  com- 
mitment for  contempt    Petition  denied. 

Campbell  A  Dyer,  for  petitioner.  Holmes 
&  Haymaker,  for  respondent 

JOHNSTON,  J.  H.  W.  Lewis  asks  to  be 
discharged  from  the  custody  of  an  officer 
who  holds  him  In  pursuance  to  an  order  of 
the  district  court  of  Sedgwick  county,  com- 
mitting him  for  contempt  By  this  proceed- 
ing in  habeas  corpus  the  petitioner  challenges 
the  power  of  the  district  court,  which  was 
exercised  in  the  appointment  of  a  receiver 
in  the  case  of  Price  v.  The  International 
Loan  &  Trust  Company  et  aL,  pending  in  the 
same  court  If  the  district  court  had  Juris- 
diction of  the  snbjeet-matter  of  the  action, 
and  of  the  parties  thereto,  and  power  to 
make  the  appointment,  any  error  committed 
In  the  exercise  of  Bach  power  cannot  be  re- 
viewed or  revised  in  this  proceeding.  The 
action  in  which  the  receiver  was  appointed 
was  brought  by  the  stockholders  against 
the  International  Loan  &  Trust  Company 
Its  officers  and  directors,  as  well  as  the 
Equity  Trust  Company  of  Wichita.  It  was 
alleged  that  the  International  Loan  &  Trust 
Company  had  been  engaged  for  a  number  of 
years  In  making  loans  In  the  name  of  the 
company,  securing  the  same  by  mortgages, 
which  were  negotiated  and  sold  to  eastern 
purchasers,  charging  a  commission  for  the 
making  of  such  loans,  which  commissions 
were  represented  by  notes  and  mortgag<>8, 
and  that  the  chief  profit  resulting  to  the 
company  was  from  the  sale  or  proceeds  of 
the  second,  or  commisaiou,  mortgages.  It 
Is  alleged  that  an  extensive  biislness  had 
been  dbne  by  the  company,  and  that  It  had 
assumed  vast  obligations  by  the  guaranty 
of  loans.  It  Is  alleged  that  the  business  of 
the  company  has  been  grossly  mismanaged, 
hy  reason  of  which  it  has  become  insolvent 
and  that  the  petitioner,  H.  W.  Lewis,  who 
was  the  president  of  the  company,  as  well 
as  the  secretary  and  treasurer,  have  had  the 
principal  charge  of  the  business;  that  these 
three  men  were  directors,  while  the  other 
directors  were  relatives  and  creatures  of, 
and  subservient  to,  these  three  directors, 
and  in  fact  that  the  company  was  being  man- 
aged for  the  individual  and  personal  benefit 
of  the  president,  secretary,  and  treasurer  of 
the  corporation,  who  were  rapidly  absorbing 
all  of  the  assets  of  the  company,  to  the 
detriment  and  injury  of  its  stockholders  and 
creditors.  It  was  alleged  that  the  president 
was  using  the  company's  money  to  pay  off 
and  discharge  his  individual  and  personal 
liabilities,  with  the  knowledge  and  consent 
of  the  other  directors,  all  of  whom  were 
under  his  Influence  and  controL  It  was  also 
charged  that  the  president,  secretary,  and 
treasurer,  together  with  two  other  of  the 
directors  of  the  company,  had  foinmed  a  new 
corporation,  called  the 
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pany  of  Wichita,  and  that  they  had  fraudu- 
lently, and  against  the  Interests  of  the  stock- 
holders of  the  International  Ck>inpaDy,  con- 
veyed to  the  Equity  Company  all  the  real 
property  belonging  to  the  International  Com- 
pany, as  well  as  a  portion  of  Its  personal 
property;  and,  further,  that  they  are  en- 
deavoring to  divert  the  business  which  le- 
gitimately belongs  to  the  International  to 
the  Equity  Company.  The  plaintiffs  ask  that 
the  Equity  Trust  Company  should  be  ad- 
judged and  decreed  to  hold  In  trust  for 
the  International  Loan  &  Trust  Company 
all  the  tax  certificates,  commission  mort- 
gages, or  real  property  which  the  petitioner 
and  other  officers  have  caused  to  be  trans- 
ferred to  the  Equity  Company.  They  also 
ask  to  enjoin  the  defendants  from  tT&natet- 
ring  any  mortgages,  tax  certificates,  choses 
In  action,  or  other  property  belonging  to  the 
International  Loan  &  Trust  Company,  or  In 
which  it  had  any  interest,  and,  finally,  that 
a  receiver  be  appointed  to  take  charge  of 
the  property  and  aS&\rs  of  the  International 
Loan  &  Tmst  Company  during  the  pendency 
of  the  action  and  the  hearing  of  the  cause, 
and  that  such  receiver  may  be  empowered  to 
do  all  that  is  necessary  in  winding  up  the 
affairs  of  the  corporation,  as  well  as  for  all 
other  and  proper  relief  as  might  be  Just  and 
equitable  in  the  premises.  After  the  receiver 
was  appointed,  he  sought  to  take  possession 
of  the  proper^  confided  to  blm,  when  the 
petitioner  resisted  all  demands  of  the  re- 
ceiver, and  refused  to  surrender  the  property 
belonging  to  the  company.  For  this  refusal 
he  was  held  to  be  In  contempt  of  court,  and 
was  committed  until  he  should  pui^e  him- 
self of  such  contempt 

Whatever  may  be  the  actual  facts  In  the 
case,  those  alleged  were  certainly  sufficient 
to  give  Jurisdiction  for  the  appointment  that 
was  made.  At  this  time  we  cannot  con- 
sider whether  the  power  was  wisely  and  c<M> 
rectly  exercised,  nor  whether  the  testimony 
Justified  the  finding  and  order  made.  When 
the  power  is  shown  to  exist,  the  Inquiry  on 
habeas  corpus  Is  at  an  end.  While  the  au- 
thority to  appoint  a  receiver  should  be  strict- 
ly construed,  and  the  power  to  wrest  the 
property  of  a  corporation  from  the  manage- 
ment of  the  directors  and  officers  shoidd 
never  be  doubtingly  exercised,  we  have  no 
doubt,  in  this  case,  that  the  court  was  at  least 
vestod  with  Jurisdiction  to  make  the  appoint- 
ment. The  facts  alleged,  if  sustained,  would 
seem  to  Justify  a  court  of  equity,  aside  from 
any  statutory  provision,  in  appointing  a  re- 
ceiver to  protect  the  Interests  of  stockholders 
asninst  the  malfeasance  of  the  officers  in 
chnrse  of  the  corp(M«te  business,  and  their 
fraudulent  misapplication  of  its  property  and 
funds.  Our  statute  upon  this  subject  while 
recotmlzlng  and  preserving  the  general  Juris- 
diction of  courts  of  equity  over  corporations, 
and  In  the  appointment  of  receivers,  oilarKes 
and  extends  the  power  of  courts  In  that 
respect    It  not  only  provides  that  the  ap- 


pointment may  l>e  made  in  a  proceeding  an- 
cillary to  a  priding  cause,  but  confers  author- 
ity to  appoint  a  receiver  for  the  preservation 
of  rights  and  property,  when  such  appoint- 
ment Is  the  principal  object  of  the  action. 
Civil  Code,  {  254,  subd.  5.  It  wlU  be  ob- 
served that  it  authorizes  an  appolntmoit: 
"First,  in  an  action  to  vacate  a  fraudulent 
purchase  of  prc^erty,  or  to  subject  any  prop- 
erty or  fond  to  the  claim,  of  a  credltcK-.  or 
between  partners  or  others  Jointly  owning 
or  interested  in  any  property  or  fund,  <m  the 
application  of  one  who  has  a  right  to  or  in- 
terest in  the  property  or  fund,  or  proceeds 
thereof,  Is  probable^  and  where  it  appears 
that  the  property  cw  fund  Is  In  dango'-  of 
being  removed  or  injured.  Seomd,  an  ap- 
pointment may  also  be  made  in  a  fore- 
closure action.  Third,  it  Is  provided  that 
a  recelvo'  may  be  appointed  after  Judgm^it 
to  carry  the  Judgment  Into  effect  Fourth, 
after  Judgment  to  dispose  of  property  accord-  | 
ing  to  the  judgment,  or  to  pred^ve  it  during  I 
the  pendency  of  an -appeal,  or  In  proceed-  | 
Ings  (n  aid  of  executioo.  Fifth,  In  the  i 
cases  provided  In  this  Code^  and  by  special  i 
statutes,  when  a  corporation  has  been  dis- 
solved, or  is  Insolvent,  or  in  imminent  danger 
of  insolvency,  or  has  forfeited  its  corporate 
rights."  And,  finally,  It  Is  provided  that  such 
an  appolntmait  may  be  made  in  all  other 
cases  where  receivers  have  h^^tofore  been 
appointed  by  the  usages  of  courts  of  equity. 
If  we  were  to  treat  the  appointment  of  a  re- 
ceiver as  only  an  auxiliary  remedy,  it  must 
be  held  that  there  was  power  -to  make  the 
appointment  In  the  present  case,  as  the  plain- 
tiffs not  only  asked  for  an  injunction  to  pre- 
vent alleged  wrongs,  which  appears  to  have 
been  denied,  but  they  also  asked  that  the 
comply  to  which  the  property  of  the  cor- 
poration had  been  wrongfully  transferred  be 
adjudged  to  hold  the  same  in  trust  for  Its 
owners,  and  in  effect  it  is  required  to  restore 
the  same.  This  relief  would  bring  the  case 
within  the  first  and  sLxth  subdivisions  of  the 
statute.  Under  the  fifth  subdivision,  how- 
ever, it  appears  that  a  receiver  may  be  ap- 
pointed in  the  cases  provided  in  this  Code, 
and  by  special  statutes,  where  the  corpora- 
tl(«  has  been  dissolved;  and  then  there  is 
the  distinct  ground,  providing  for  an  appoint- 
ment where  the  corporation  is  Insolvent,  or  in 
Imminent  danger  of  insolvency.  This  provi- 
sion has  been  held  to  authorize  the  apix>int- 
ment  of  a  receiver  at  the  suit  of  a  stock- 
holder, where  it  appears  that  the  corporatioa 
has  become  insolvent  through  the  misman- 
agement of  its  officers,  and  that  the  con- 
tinuance of  thdr  administration  will  neces- 
sarily result  In  the  dissipation  and  absorp- 
tion of  the  assets  of  the  corporation  by  the  of- 
ficers themselves.  Elwood  v.  Bank,  41  Kan. 
4T5,  121  Pac  673;  Fliikee  v.  Railway  Co.,  4S 
Kan.  6T7,  30  Pac.  18;  Watkins  v.  Bonk,  51 
Kan.  254,  32  Pac.  014.  By  the  averments 
of  the  petition,  It  would  appear  that  aU  tbe 
officers  of  the  corporadon^Aave  conspired  to- 
Oigitized  by  VjOOQ  fC 


Kan.) 


COFFELT  9.  FIRST  NAT.  BANK. 


289 


gether  to  dlrcrt  Its  bnalaess  to  another  c<Hn- 
pany,  and  to  absorb  Its  earnings  and  assets, 
and  appropriate  the  same  to  their  own  uses. 
Under  those  circumstances,  it  .would  be  use- 
leaa  to  apply  to  the  officers  to  bring  an  ac- 
tion against  themselyes,  and  in  such  cases 
the  law  permits  the  app<Hntment  of  a  re- 
ceiver at  the  isstonoe  of  a  stockholder.  In 
most  cases  of  tills  character,  no  other  ade- 
quate remedy  exists.  The  appointment  of  a 
receiver  is  not  necessarily  a  proceeding  to 
dissolve  a  corporatioo,  nor  wlU  it  necessarily 
result  in  its  extlnctl(»L  The  property  and 
assets  of  the  ocxrporatlon,  which  are  being 
dissipated  and  fraudulently  absorbed,  will 
be  preswved  and  rightfully  applied  under 
the  onperrisimi  of  the  court,  and  may  be  re- 
stored to  the  (Mficers  of  the  cori>oratlon,  when 
there  has  been  a  change  of  officers,  or  when 
It  is  deemed  prudent  and  safe  to  restore  the 
property  and  affairs  of  the  corporation  to  Its 
duiy-constitated  officers.  See  Bank  v.  U.  8., 
etc.,  TUe  Ck>.,  lOS  Ind.  227,  4  N.  E.  846;  Pike 
Co.  V.  Hammons,  129  Ind.  308,  27  N.  E.  487; 
Order  of  Iron  Hall  v.  Baker,  (Ind.  Sup.)  33 
N.  E.  1128;  Haywood  v.  Lamber  Oo.,  64  Wis. 
639.  26  N.  W.  184;  Consolidated  Tank-Line 
Go.  T.  Kansas  City  Varnish  Co.,  43  Fed.  204; 
Mor.  Priv.  Corp.  {  281;  Pom.  Eq.  Jur.  t 
1.'134;  High,  Rec.  t  313;  SpeL  Prir.  Corp.  f 
1001;   20  Amer.  &  Eng.  Enc.  Law,  272. 

The  principal  authority  cited  in  opposition 
to  the  decisions  of  this  court  in  respect  to 
the  appointment  of  a  receiver  is  the  French 
Bank  Case,  63  Cal.  495.  While  we  are  un- 
able to  agree  with  some  of  the  views  ex- 
pressed In  that  decision,  it  can  hardly  be  re- 
garded as  an  authority  In  the  present  case. 
The  statute  of  Oallfomla  differs  from  ours 
in  two  respects,  and  cne  is  that  It  seems  to 
provide  that  a  receiver  can  only  be  appointed 
in  a  pending  cause;  and  the  ooort  therefore 
holds  that  the  rranedy  was  merely  anxiliaty, 
or  in  aid  of  the  acti<m  already  brought  In 
the  present  case,  however,  whatever  view 
might  have  been  taken  at  the  character  of 
the  remedy,  there  was  undoubted  jurisdic- 
tion In  the  ooort,  and  hence  the  petitioner 
must  be  remanded.  All  the  Justices  con- 
curring. 


COFFHM?  V.  FIRST  NAT.  BANK  OF  HOL- 
TON. 
(Supreme  Court  of  Kansas.    Jan.  6,  1894.) 
EaTorPBi/— What  Cokbtitdtbs. 
If  the  acts  or  statements  of  a  person 
are  not  done  or  made  for  the  purpose  of  influ- 
encing the  conduct  of  a  third  party,  and  sach 
third  party  has  not  relied  upon  the  same,    or 
bpen  indnced  therd>y  to  enter  upon  a  course 
of  action  resulting  to  his  Injury,  no  estoppel 
arises  in  bis  behalf. 
(Syllabus  by  the  Court) 

Error  from  district  court  Jackson  county; 
Robert  Crosier,  Judge. 

Action  by  the  First  NatlcHuU  Bank  of  Hel- 
ton, Kan.,  against  Abram    Coffelt     There 

v.35r.no.3 — 19 


was  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HORTON,  C.  J.: 

The  First  National  Bank  of  Holton,  before 
a  justice  of  the  peace,  sought  to  recover 
against  Abram  Coffelt  primarily  upon  a  prom- 
issory note  dated  August  26,  1SS9,  for  $192. 
The  defendant  pleaded  non  est  factum,  and 
verified  his  plea.  Thereupon  plaintiff,  by 
amendment,  declared  first  upon  the  note,  and 
upon  a  series  of  12  notes,  all  being  renewals 
bat  the  first  note,— the  note  sued  on  being  the 
last  of  the  series  or  renewals.  There  was 
no  sworn  denial  to  the  blU-of  particulars  as 
amended.  The  renewals  were  all  consecu- 
tive, and  prima  facie  made  a  chain  of  obliga- 
•tions,  each  distinct  in  Itself;  but  neither  the 
original  note,  nor  any  of  the  renewals  except 
that  of  the  twelfth,  or  last  were  copied 
or  attached  to  the  pleadings.  The  case  be- 
fore the  justice  resulted  In  a  judgment  for 
the  btink  upon  the  last  note.  Upon  an  ap- 
peal to  the  district  court  the  parties,  during 
the  trial,  treated  the  case  as  if  the  execution 
of  the  note  sued  on  was  denied  under  oath. 
The  trial  resulted  In  a  judgment  against  de- 
fendant below  upon  an  alleged  balance  of 
$160,  upon  some  Intermediate  note  or  renew- 
al Coffelt  excepted,  and  brings  the  case 
here. 

I.  T.  Price  and  Rafter  &  Robinson,  for 
plaintiff  in  error.  James  H.  Lowell,  for  de- 
fendant in  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  is  difficult,  from  an  examination  of  the 
record,  to  determine  upon  what  note  or  re- 
newal the  trial  court  rendered  judgment. 
It  is  alleged  that  there  were  12  renewals. 
The  last  note,  dated  August  26,  1889,  for 
$193,  is  alleged  to  have  been  given  for  the 
final  renewal,  and  is  copied  in  the  bill  of  par- 
ticulars; but  it  Is  admitted  that  In  view  of 
the  confiictlng  testimony  as  to  the  signature 
of  Coffelt  upon  that  note  being  a  forgery, 
the  jury  returned  a  verdict  in  favor  of  the 
bank  upon  some  prior  renewal  or  obligation. 
It  would  seem  that  the  second  count  or  part 
of  the  bill  of  particulars  intended  mwely  to 
recite  the  steps  which  led  up  to  the  execu- 
tion of,  and  the  consideration  for,  the  note 
of  August  26,  1889,— the  twelfth  renewal,— 
but  upon  the  trial  it  was  considered  by  the 
parties  as  stating  a  balance  due  upon  the 
original  note  of  AprU  19,  1887.  for  $298.76, 
evidenced,  however,  by  varlons  renewals; 
but  the  original  note  Is  not  copied  in  the 
pleadings,  nor  are  any  of  the  renewals  cop- 
ied, excepting  the  last  one.  As  no  motion 
was  made  to  make  the  bill  of  particulars 
more  definite  or  cortaln,  or  to  compel  copies 
of  the  renewal  notes  to  be  attached  or  set 
forth,  we  suppose  we  may  regard  it  as  suffi- 
cient to  state  an  indebtedness  other  than  for 
the  last  renewal.  If  the  note  really  sued  up- 
on is  a  forgery,  then  the  judgment  should 
have  been  rendered  upon  the  balance  du& 
gitizcdby''  Ic 
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upon  tbe  note  Kiven  for  the  eleventh  renew- 
al, and  dated  May  29,  1889,  for  $188.75,  If 
that  renewal  was  not  a  forgery;  but.  If  that 
renewal  was  also  a  forgery,  then  the  recov- 
ery, if  any,  should  have  been  the  renewal 
prior  to  that  one.  We  refer  to  this  because 
of  the  uncertainty  of  determining  upon  what 
note  the  Judgment  was  rendered.  It  is  in- 
sisted that  the  trial  court  erred  hi  admitting 
in  evidence  the  note  purporting  to  have  been 
the  last  renewal,  because  its  execution  was 
denied  under  oath;  but  this  note  was  only 
presented  for  the  purpose  of  proving  to  the 
Jury  its  execution  by  competent  testimony. 
It  Is  next  insisted  that  the  trial  court  erred 
In  admitting  In  evidence  two  chattd  mort- 
gages. But  there  was  some  evidence  Show- 
ing that  Coftelt  recognized  or  ratlfled  these 
mortgages;  emd  therefore.  If  we  consider  the 
second  count  or  part  of  the  bill  of  particulars 
as  stating  an  existing  indebtedness  apart 
from  the  note  of  August  26,  1889,  or  as  sup- 
porting a  eonslderatl<Hi  for  that  note,  then 
the  chattel  mortgages  were  properly  before 
the  Juiy.  They  tended  to  show  at  least  that 
Coffelt  had  signed  or  sxslotowledged,  as  gen- 
uine, curtain  notes  given  to  the  bank,  and 
that  these  mortgages  were  executed  to  se- 
cure him  from  loss,  if  he  were  called  upon 
to  pay  the  same,  or  any  part  thereof.  But 
the  instruction  of  the  court  that,  If  CoBFelt 
made  any  claim  under  these  mortgages,  be 
was  estopped  to  deny  his  liability  to  the 
bank,  was  erroneous.  It  does  not  appear 
that  any  declarations,  acts,  or  admissions  of 
Goflelt  under  these  mortgages,  or  either  of 
them,  expressed  or  implied,  were  made  for 
the  purpose  of  influencing  the  conduct  of  the 
bonk,  or  that  the  bank  loaned  any  money,  or 
gave  any  renewals,  on  account  of  these 
mortgages,  or  eitha  of  them.  If  the  bank 
had  relied  upon  these  chattel  mortgages,  or 
had  been  Induced  thereby  to  enter  upon  a 
course  of  action  resulting  to  its  Injury,  then 
an  estc^pel  might  apply.  It  is  urged  that 
OotCelt  is  estopped  by  record;  but  such  an 
estoppel  applies  only  to  the  parties  and  their 
privies.  The  bank  does  not  claim  any  prop- 
erty unda  chattel  mortgages,  or  under  the 
mortgagor  therein  named.  No  property  de- 
scribed In  either  mortgage  is  in  dispute.  In- 
surance Co.  V,  Gurran,  8  Kan.  9;  Palmer  v. 
Meiners,  17  Kan.  478;  Lux  v.  Haggln,  69 
CaL  255.  10  Pac.  674;  Adlbr  v.  Pin,  80  Ala. 
351.  The  Judgment  will  be  reversed,  and 
cause  remanded.    All  the  Justices  ooocunlng. 


THOMP80N  et  al.  v.  NIGGLET  et  al. 
(Snpreme  Court  of  Kansas.    Jan.  0,  1894.) 

DUBBSS— NoTB  Obtaikrd  bt  Thbbat  of  CbIMIHAIi 
PnOSaCOTION— RiOBTS  ov  Asbioksb. 
Written  securities  extorted  by  means 
of  threats  of  proBecntion  for  criminal  offenses 
of  which  the  party  threatened  was  guilty  in 
fact,  bat  which  were  in  no  manner  connected 
with  the  demand  for  which  compensation  was 
■ought,   may   be   avoided  by   the  partiea   exe- 


cating  them,  not  onbr  la  the  hands  of  th*  o 
inal  payee,  but  of  hu  assignees,  having  no 
of  the  circumstances  under  which  snoi   8< 
rities  were  taken. 
(Syllabus  by  tiie  Court) 

Error  from  district  court,  Marshall  co 
ty;    R.  B.  Spllman,  Judge. 

Action  by   N.   B.   Thompson  and   anot 
against  Michael  Nlggley  and  anothor  to  f< 
close  a  mortgage.    There  was  Judgment 
defendants,  and  plaintiffs  bring  error. 
firmed. 

J.  A.  Broughton.  for  plalntUCs  In  en 
Bd.  A.  Berry  and  Mann  ft  Redmond,  f(H: 
fendants  in  error. 

ALLBN,  J.  N.  B.  Thompson  and  EL 
Talbot,  as  imrtners,  brought  suit  oa  a  i 
executed  by  Michael  Niggley  and  Fax 
NiKgley,  his  wife,  for  fl,250,  payable  to 
dolph  Summers,  and  to  fbredose  mortga 
given  to  secure  Hie  same.  Tbe  plaint 
claimed  to  be  purchases  of  tbe  note  ; 
mortgage  from  Summers.  The  defeoda 
in  thdr  answer,  admit  the  execution  of 
note  and  mortgages,  but  allege  that  t 
were  wfthout  ccmslderatlon,  and  were 
talned  by  fraud  and  duress.  It  appears  1 
Micbad  Nlggley  kept  a  billiard  saloon  in  '^ 
tervlUe;  that  late  one  evening,  as  he  ^ 
taking  his  cash  from  his  money  drai 
preparatory  to  dosing  up  for  tbe  ni^t, 
had  a  revolver  out,  which  accidentally  w 
off,  hitting  Summers.  Summers,  thongb 
rlonsly  hurt,  recovered,  so  as  to  be  able 
get  about  Some  friends  of  his  soon  a 
talked  to  Niggley  about  a  settlement  of  Si 
mers'  claim  for  damages  growing  out  of 
Injury.  On  the  day  on  which  the  note  -. 
mortgages  were  executed,  friends  of  S 
mers  again  approached  Nlggley  witb  re 
ence  to  a  settlement  teDIng  him  tbat, 
charges  were  preferred  against  him  for  s 
ing  whisky,  they  would  have  to  sw 
against  him.  They  Induced  Nlggley  to 
with  them  to  the  office  of  one  Oriffitbs,  i 
acted  as  attorney  for  Summers.  W 
there,  there  was  further  talk  about  a  set 
ment  of  Summon'  claim.  Summers  and  i 
eral  of  his  friends  were  present  They  1 
Nlggley  there,  and  sent  for  his  wife,  i 
left  a  very  sick  child,  and  went  to  Griffi 
room.  Griffiths  threatened  to  prosecute  : 
^ey  for  selling  whisky  If  he  did  not  aoc 
to  his  demands  and  execute  the  note 
mortgage  sued  on.  The  case  was  snbmii 
to  a  jury,  who  rendered  a  general  ver 
In  favor  of  the  defendants,  and  also^  In 
ewer  to  special  quBStlons,  found  that  tbe 
natures  both  of  Nlggley  and  his  wife  v 
obtained  by  duress,  and  through  fear  of  c 
inal  prosecution.  Nlggl^  himself  test! 
on  the  witness  stand  that  he  had  been  i 
Ing  liquM:  In  violation  of  law. 

The   principal   question  discussed    la 
briefs  is  whether  a  charge  of  duress  cai 
maintained  by  showing  threats  to  prose< 
a  person  for  an  offense  ct  which  be  ia  1& 
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guilty.  It  does  not  appear  that  any  com- 
plaint had  been  filed  against  Nlggley,  nor 
was  tbere  any  pretense  that  process  bad  been 
Issued  for  bis  arrest.  Long  lists  of  authori- 
ties are  dted  by  coTUuel  on  both  sides  for 
the  purpose  of  showing  the  rules  that  hare 
been,  declared  by  the  yarious  courts  as  to 
what  constitutes  duress.  It  ia  impossible  to 
extract  from  the  cases  any  complete  defini- 
tion which  has  been  uniformly  adhered  to. 
There  are  cases  holding  that  mere  tlireata 
of  criminal  prosecution,  when  no  warrant 
has  I)een  Issued,  do  not  constitute  duress. 
Higglns  T.  Brown,  78  Me.  473,  5  AtL  268; 
Harmon  ▼.  Harmon,  61  Me.  227;  Buchanan 
V.  Sahleln,  9  Mo.  App.  S52.  This  court,  how- 
ever, held,  in  the  case  of  Bank  t.  Oroco,  46 
Kan.  620,  26  Pac.  938,  that  "if  the  creditor 
operated  upon  the  fears  of  the  .husband  by 
threats  of  arrest  and  imprisoameat,  beUeved 
by  blm  to  be  imminent,  and  thus  overcame  his 
will,  and  through  fear  and  tmdnc  influence 
compeUed  him  to  sign  the  mortgage,  the  sig- 
nature Is  not  binding;  and  if  the  wife  was 
induced  to  execute  the  mortgage  from  fear, 
excited  l>y  threats  made  to  her  by  the  cred- 
itor of  an  lUegal  criminal  prosecntl(«  against 
her  husband,  the  instrument  thus  obtained 
will  not  l>e  binding  upon  her."  TUs  case 
settles  the  question  as  to  the  necessity  that  a 
prosecution  should  ba^e  been  actually  com- 
menced In  order  to  establish  duress,  but  does 
not  touch  the  point  presented  here  as  to 
whether  duress  can  be  predicated  on  threats 
of  a  lawful  arrest  and  prosecution.  It  ap- 
pears from  the  testimony  of  Nlggley  himself 
that  he  was  guilty  of  -the  ofFenses  for  which 
he  waa  threatened  with  prosecution,  and  the 
duress  consisted  mainly,  if  not  entirely,  in 
the  feaia  excited  In  the  mind  of  the  defend- 
ant by  threats  of  such  prosecnllon.  l%ere 
are  many  eases  holding  that  the  threat  of  a 
lawful  arrest  does  not  constitute  duress  in 
such  sense  as  to  discliarge  the  person  ttireat- 
ened  from  liability  on  a  contract  which  he 
has  been  induced  to  sign  by  means  of  such 
threats.  Nealiey  v.  Oreenough,  25  N.  H.  325; 
Oompton  V.  Bank,  96  BL  301;  Eddy  v.  Her- 
rin,  17  Me.  839;  Clark  v.  Tumbuli,  47  N.  J. 
Law,  266;  Mundy  v.  Whlttemore,  15  Neb. 
Oil,  lA  N.  W.  6B4;  Sanford  v.  Swnbwger,  26 
Neb.  296,  41  N.  W.  1102.  For  other  cases, 
see  6  Amer.  &  Bng.  Bnc.  Law,  p.  64  et  seq. 
We  have  examined  a  great  number  of  cases 
declaring  this  doctrine,  in  all  of  which  it 
appeared  that  the  threat  made  was  of  a  prose- 
eotioii  tat  the  particular  matto-  for  which 
payment  or  settlement  was  sought  In  many 
ot  the  oUler  cases,  as  well  as  in  some  of  the 
later  <mes,  the  arrest  threatened  was  on  pnv 
cess  issued,  w  to  be  issued,  in  a  civil  action, 
tar  the  collection  of  the  plaintlflT's  demand. 
In  this  case  the  threats  made  were  <^  a 
pmwecutton  for  ofFenses  in  no  wise  connected 
with  Summer's  dalm.  The  facts  that  Nlg- 
ifley  was  guilty  of  vlc^tions  of  the  law  ot 
tiie  state,  and  that  Summers,  his  attorney, 
and  Mends  knew  of  the  facts  abowlng  his 


guilt  themselves,  and  were  witnesses  to  the 
imlawful  sales  of  liquor,  were  used  as  a  mat- 
ace  to  drive  Nlggley  into  a  settlement  of  Sum- 
mer's claim.  The  court  of  appeals  of  New 
York  expressly  denies  the  doctrine  that  the 
tlireat  must  be  of  an  unlawful  arrest  In 
Adams  v.  Bank,  (N.  Y.  App.)  23  N.  E.  7,  It 
was  held  "that  money  paid  by  a  wife  In  set- 
tlement of  her  husband's  debt  upon  the  threat 
by  the  creditor  to  arrest  the  husband  if  the 
debt  was  not  paid,  may  be  recovered  back, 
though  there  was  lawful  ground  for  arresting 
the  huaband."  The  case  of  Schoener  v.  Les- 
sauer,  (N.  Y.  App.)  18  N.  B.  741,  also  holds 
that  duress  may  be  exerdsed  through  threats 
of  prosecution  for  an  offense  of  which  the 
party  Is  actually  guilty.  See,  also,  Johnson 
V.  Zuschlag,  34  Tex.  871;  Taylor  v.  Jaques, 
106  Mass.  291;  Davis  v.  Luster,  64  Mo.  43 
In  Seiber  v.  Price,  26  Mich.  522,  it  was  said: 
"An  arrest  by  legal  warrant,  on  a  criminal 
charge,  to  compel  the  satisfaction  of  a  mere 
private  civil  demand,  ia  a  misuse  of  process, 
a  firaud  upon  the  law,  and  an  Illegal  arrest 
as  respects  the  party  who  knowingly  and 
purposely  i>erverts  the  machinery  of  the  law 
in  that  way.  And  papers  obtained  under 
the  pressure  of  such  a  proceeding  by  the 
party  promoting  it  are  at  least  voidable  as 
against  him,  at  the  election  of  the  party 
thus  constrained  to  make  them."  Summers 
clearly  had  no  right  to  make  use  of  his  knowl- 
edge of  the  guilt  of  Nlggley  to  force  him  to 
settle  his  demand.  The  Jury  have  found 
that  it  was  the  threats  and  fear  of  their  be- 
ing carried  into  execution  ttiat  caused  Nlg- 
gley and  his  wife  to  yield  to  Summers'  de- 
mand, and  execute  the  note  and  mortgages 
In  question,  thus  incumbolng  their  home- 
stead to  the  amount  of  .11,250.  If,  in  this 
case,  the  only  threats  used  were  those  of 
prosecution  for  the  shooting,  the  cases  dted 
by  plaintltTs  would  be  more  strictly  In  point 
We  are  not  inclined  to  encourage  a  resort 
to  such  pressure  as  was  used  in  tUs  Instance 
to  compel  the  settlement  of  private  demands. 
Neither  Summers  nor  bis  friends  had  any 
right  whatever  to  agree  to  abstain  from* 
prosecuting  Niggley  for  any  otTense  he  had  in 
fact  committed,  and  while,  in  this  case,  there 
is  no  showing  of  an  agreement  on  their  part 
to  abstain  from  such  prosecutions,  or  to 
withhold  evidence  within  their  knowledge, 
they  impliedly  held  out  the  hope  that.  If  Nlg- 
gley yielded  to  Summers'  demand,  he  would 
not  be  troubled  with  the  criminal  charges. 
Under  the  facts  disclosed  by  the  testimony. 
It  would  appear  that  Summers  had  a  valid 
claim  against  Nlggley  for  damages,  which 
he  had  a  right  to  prosecute  in  court  if  ha 
failed  to  obtain  settlement  otherwise;  but 
he  had  no  dalm  to  security  on  Niggley's  home- 
stead, nor  could  he,  by  any  legal  proceeding, 
have  compelled  Mrs.  Niggley  to  have  relin- 
quished her  rights  thereto.  This  action,  being 
founded  wholly  on  the  instruments  obtained 
by  duress,  oculd  not  be  maintained  if  brought 
by  Summers.    The  adcnowledgments  at  the 
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mortgascs  were  taken  by  Thompson,  one  of 
the  plaintiffs  In  the  case,  who  claims  as  as- 
signee of  Summers;  and  it  appears  from  the 
testimony  that  he  came  into  the  room  where 
the  instruments  were  executed,  and  was  in- 
formed of  sufficient  facts  to,  at  least,  put 
tiim  on  inquiry,  if  not  to  fully  apprise  him  of 
what  had  been  done.  It  is  not  seriously  con- 
tended tliat  the  plaintiffs  were  Innocent  pur- 
chasers of  the  note. 

As  the  charge  of  the  court  was  sulistantial- 
ly  in  accord  with  the  views  hereinbefore  ex- 
pressed, and  as  the  Jury  found  explicitly  in 
fuTor  of  the  defendants  upon  the  question  of 
dm-ess,  we  ttiink  no  error  appears  in  the  in- 
structions. We  luiTe  also  examined  all  the 
rulings  of  the  court  as' to  the  admissibility  of 
evidence  to  which  attention  is  called  in  the 
brief,  but  find  no  material  error  there.  Un- 
der the  issue  presented,  the  exclusion  of  the 
evidence  of  Dr.  Humphreyvllle^  as  to  the  ex- 
tent and  character  of  the  injury  sustained  by 
Summers,  was  immaterial.  If  this  were 
an  action  between  Summers  and  Michael 
Niggley  to  recover  damages  for  the  injury, 
the  evidence  might  be  material,  but  this  is  a 
case  to  wlilch  Summers  is  not  a  party,  and 
which  is  founded  soldy  on  written  instru- 
ments. The  plaintiffs  must  stand  or  fall  by 
them  alone.  We  perceive  no  substantial  er- 
ror in  the  record,  and  the  Judgment  is  affirm- 
ed.   All  the  Justices  concurring. 


KANSAS  crnr  a  p.  r.  go.  t.  rtan. 

(Supreme  Court  of  Kansas.     Jan.  6,  1894.) 

iNiDBIES  TO  EhPLOTE  —  DSFBOTIVB  APPLIASOBI — 

Latbnt  Defects— SuFFictENCT  op  Evidbsce. 

1.  Between  the  railroad  company  and  its 
employes,  the  railroad  company  is  required  to 
exercise  reasonable  and  ordinary,  care  and  dili- 
gence, and  only  inch,  in  furnishing  to  its  em- 
ployes reasonably  safe  machinery  and  instm- 
mentalities  for  the  operation  of  its  road.  Rail- 
road Co.  V.  Wagner,  33  Kan.  660,  7  Pac.  204. 

2.  It  does  not  necessarily  follow  that  the 
special  inspection  given  by  a  manufacturer,  or, 
in  a  repair  shop,  by  the  expert  iron  workers 
therein  employed,  to  discover  any  latent  or  oon- 

•ccaled  defect  in  a  tool  or  Instrnment  for  use, 
like  a  lifting  jack,  before  the  same  is  sent  oot 
for  sale  or  us&  is  demanded  by  railroad  com- 
panies, bridge  builders,  house  raisers,  or  other 
persons  using  such  a  tool  in  their  work;  but,  of 
course,  a  railroad  company,  and  every  other  per- 
son, is  liable  for  injunes  to  th^  employes  mm 
a  defect  in  their  tools  and  other  appliances  used 
in  their  work,  when  such  defect  is  visible  or 
known,  or  might  have  l>een  Icnown  by  the  ex- 
ercise of  reasonable  and  ordinary  care  and  dil- 
igence. 

3.  If  a  railroad  company  purchases  an  or- 
dinary tool  or  implement  like  a  lifting  jack,  of 
a  well-known  and  reliable  dealer  In  such  tools, 
and  at  the  time  of  the  purchase  there  is  a 
latent  or  concealed  defect  therein,  consisting  of 
a  defective  weld  of  the  foot  attached  to  the 
jack,  which  is  not  visible,  yet  if,  after  use  there- 
of by  the  railroad  company,  snch  jack,  on  ac- 
count of  its  cogs  l>eing  worn  or  broken,  is  sent 
in  for  repairs  to  the  railroad  shops  of  the  com- 
pany, and  if,  in  repairing  the  jack,  it  was,  or 
ought  to  have  been,  the  practice  at  the  shops, 
before  the  jack  is  sent  out  again  for  use,  to  ex- 
amine and  inspect  all  its  parts  to  ascertain  if 


any  other  defects  exist,  necessary  to  be  repair- 
ed, and  any  reasonable  examination  or  inspec- 
tion by  the  iron  workers  at  the  shops  would 
have  disclosed  the  defective  weld  of  the  foot 
of  the  jack,  then  the  railroad  company  is  negli- 
gent in  sending  out  from  its  own  repair  shops 
the  jack  for  use  in  a  defective  condition,  even  if 
the  defect  is  not  visible. 

4.  Where  an  important  special  tlnAing  of 
the  jury,  which  would  of  itself  be  snffident  to 
sustain  a  verdict  and  judgment,  is  wholly  nn- 
supported  by  any  evidence,  and  such  special 
finding  is  the  probable  support  for  other  im- 
portant and  material  findings,  and  the  verdict 
is  against  the  great  preponderance  of  the  evi- 
dence, it  is  clear  that  the  case  was  unfairly 
tried,  and  that  a  new  trial  should  be  granted. 

Allen,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  oonnty; 
John  T.  Burris,  Judge. 

Action  for  personal  Injurlec  by  WUllam 
Ryan  against  the  Kansas  City  ft  Pacific  Rail- 
road Company.  There  was  verdict  for  plain- 
tiff, and  a  new  trial  denied.  Defendant 
brings  error.    Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HORTON,  C.  J.: 

This  was  an  action  for  damages  for  per- 
sonal injuries  received  by  William  Ryan 
while  working  for  the  Kansas  CJlty  te  Padflc 
Railroad  Company,  as  a  section  band,  S^ 
miles  south  of  Faola,  Miami  county.  The  pe- 
tition asked  $7,(XX)  judgment  because  of  the 
n^ligence  and  carelessness  of  the  defendant 
(1)  in  not  selecting  a  fit,  sufficient,  and  sound 
Jack  for  raising  railroad  track;  (2)  and  In  not 
properly  examining  and  inspecting  said  Jack 
so  sent  and  recdved  for  said  work;  (^  and 
in  permitting  said  unfit,  unsound,  and  In- 
sufficient Ja6k  to  remain  provided  and  ready 
for  use  in  said  work,— on  account  of  which 
negligence  a  claw  bar,  tlurown  by  the  track's 
falling  on  account  of  said  Jack  breaking,  was 
forced  through  the  fiesh  and  bones  of  plain- 
tiff's cheek,  rendering  him  unconsdons,  and 
causing  him  serious,  painful,  and  permanent 
injuries.  The  petition,  by  amendment,  admit- 
ted that  the  doctor's  and  dentist's  bills,  and 
$30  in  cash  received  of  Mr.  Beagle,  dalm 
agent  of  the  railroad  company,  for  nursing 
and  medicines,  had  been  paid  or  aasmned 
by  the  company.  The  defendant,  on  August 
12,  1880,  filed  its  answer,  in  which  it  ad- 
mitted (1)  that  it  was  a  corporation,  and  that 
the  plaintiff,  while  in  Its  employ,  woAlng 
tmder  its  section  foreman,  was  stmck  and 
Injured  by  the  daw  bar,  as  stated  in  the 
petition,  quoting  the  language  of  that  part  of 
same;  (2)  denied  all  other  allegations  In 
the  petition;  (3)  charged  that  In  May,  1888, 
it  settled  with  lilm  by  agreeing  to  keep  him 
on  the  pay  roll,  on  full  time,  till  he  was  able 
to  work,  and  pay  his  physidan's  Mil,  and 
$20  on  his  other  expenses,  and  that  It  paid 
said  $20,  and  fully  complied  with  said  agree- 
ment August  20,  1889,  Ryan  ffied  his  reply, 
consisting  of  a  general  deniaL  Februaiy  4, 
1890,  the  raUroad  company  filed  an  amend- 
ment to  Its  answer.  In  which  it  alleged,  inter 

alia,  that  the  defect  was  unknown  to  the 
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company,  and  by  reasonable  diligence  could 
not  liave  been  discovered,  and  further  al- 
leged disobedience  by  the  plaintiff  of  the 
foreman's  orders,  bat  for  which  the  injury 
would  not  have  occurred.  The  amendment 
also  denied  all  allegations  of  the  petition  It 
bad  not  admitted.  On  the  same  day,  Ryan 
filed  a  reply,  consisting  of  a  general  denial, 
to  this  amendment  Upon  the  trial,  which 
was  begun  February  17,  1889,  it  was  shown 
that  the  injuries  to  Ryan  were  occasioned 
by  the  breaking  of  a  track  or  lifting  Jack, 
whereby  a  bar  of  Iron  was  thrown  against 
his  face,  breaking  his  upper  Jaw  and  cheek 
bone  on  the  left  side,  bruising  and  lacerating 
the  flesh,  and  injuring  him  so  that  he  was 
confined  to  his  bed,  and  unable  to  work, 
from  the  time  of  his  injury,  AprU  22,  1889, 
until  the  latter  part  of  July  following,  when 
he  again  obtained  work  as  a  section  hand, 
and  continued  In  that  employment  to  the 
Time  of  the  trial,  having  been  in  the  mean 
time  promoted  to  section  foreman.  There  Is 
no  dispute  that  the  section  men,  under  the 
direction  of  the  foreman,  John  Ratllff,  were 
raising  a  frog  with  the  Jack  and  track  ban. 
When  they  had  raised  it  high  enough,  they 
stopped,  to  enable  the  foreman  to  see  it  it 
was  in  line;  letting  go  of  their  bars,  and  thus 
throwing  all  the  weight  on  the  Jack.  The 
Jack  broke,  letting  the  track  drop  suddenly, 
throwing  one  of  the  bars  across  the  track, 
where  it  struck  Ryan,  injuring  him  as  stated. 
Tills  action  was  begun  on  May  21,  1889. 
The  trial  occupied  four  days,  and  resulted 
In  a  verdict  of  |5,000  for  Ryan.  The  railroad 
company  below  moved  for  a  new  trial, 
which  was  ovaruled,  to  which  exceptions 
were  taken.  It  prepared,  and  on  June  24, 
1800,  filed.  Its  petition  in  error  and  made- 
case  in  this  court 

C.  H.  Kimball,  for  plalntUT  In  error.  John 
O.  Sheridan,  for  defendant  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  Is  insisted  that  many  of  the  special  find- 
ings of  the  Jury  are  unsuppcMrted  by  any  evi- 
dence, and  contrary  thereto;  also,  that  the 
damages,  allowed  at  $5,000,  are  so  excessive 
as  to  indicate  passion  and  prejudice.  The 
Jury  specially  found  that  no  officer,  agent,  or 
employe  of  the  railroad  company  knew  of 
the  existence  of  the  defect  which  caused  the 
Jack  to  break,  prior  to  the  time  It  broke; 
that  there  was  no  evidence  to  show  whether 
the  foot  broken  from  the  Ja(^  at  the  time 
Ryan  was  injured  was  the  same  foot  upon 
the  Jack  when  the  company  purchased  It; 
and  that  it  was  customary  on  railroads,  gen- 
erally, to  leave  the  Inspection  of  tools  used 
in  track  work  to  the  section  foreman.  But 
they  fm^er  found  that  the  defect  In  the 
Jack  was  vlEiible  before  it  broke,  if  it  had 
been  properly  inspected. 

It  has  been  frequently  ruled  by  this  court 
in  accordance  with  the  authorities  general- 
ly, that  an  employe  of  a  railroad  company, 
by  Tirtue  of  his  employment  assumes  all  the 


ordinary  and  usual  risks  and  hazards  inci- 
dent to  his  employm^it;  that  as  between  a 
railroad  company  and  Its  employes,  the  rail- 
road company  Is  not  an  insurer  of  the  per- 
fection of  any  of  Its  machinery,  appliances, 
or  instrumentalities  for  the  operation  of  its 
railroad;  that,  as  between  a  railroad  com- 
pany and  its  employes,  the  railroad  company 
is  required  to  exercise  reasonable  and  ordi- 
nary care  and  diligence,  and  only  such,  in 
furnishing  to  its  employes  reasonably  safe 
machinery  and  Instrumentalities  for  the  op- 
eration of  its  railroaxl;  that  it  will  be  pre- 
sumed, In  the  absence  of  anything  to  the  con- 
trary, that  the  railroad  company  potorms 
Its  duty  In  such  cases,  and  the  burden  of 
proving  otherwise  will  rest  upon  the  party 
asserting  that  the  railroad  comi>any  has  n<^ 
performed  Its  duty;  that,  where  an  employe 
seeks  to  recover  damages  for  Injuries  result- 
ing ft'om  Insufficiency  of  any  of  the  machin- 
ery or  instrumoitalitles  furnished  by  the  rail- 
road company,  it  will  not  only  devcdve  upon 
such  employe  to  ivove  such  Insufficiency, 
but  It  will  also  devolve  upon  him  to  show, 
either  that  the  railroad  company  had  notice 
of  the  defects,  Impcrfectlions,  or  Insufflcien- 
oles  complained  of,  o»  that  by  the  exo'clse 
of  reasonable  and  ordinary  care  and  dili- 
gence, it  might  have  obtained  such  notice; 
that  proof  of  a  single  defective  w  Imperfect 
operation  of  any  of  such  machinery  or  in- 
strumentalities, resulting  In  injury,  will  not 
of  Itself  be  sufficient  evidence,  nor  any  evi- 
dence, that  the  company  had  previous  knowl- 
edge or  notice  of  any  supposed  or  alleged  de- 
fect, imperfection,  or  Insuffldrau^  lu  such 
machinery  or  instrumentalities.  KeUy  v. 
Bridge  Works,  17  Kan.  668;  Railroad  Co.  v. 
Holt  29  Kan.  1^,  Jackson  v.  Railway  Co., 
31  Kan.  761,  3  Pac.  601;  RalL-oad  Co.  v. 
Wagner,  38  Kan.  660,  7  Pac.  204;  Railroad 
Co.  T.  Ledbetter,  84  Kan.  834,  8  Pac.  411; 
Railway  Co.  ▼.  WeavM,  35  Kan.  434,  11  Pac. 
408;  Railway  Co.  v.  Dwyer,  36  Kan.  69,  12 
Pac  362;  RaUroad  Co.  v.  McKee,  37  Kan. 
592,  16  Pac.  484. 

A  critical  examination  of  all  of  the  evi- 
dence In  the  case,  Including  that  oflTered  up- 
on the  part  of  Ryan,  fails  to  show  that  there 
was  any  evidence  Introduced  to  support  the 
finding  that  "the  defect  or  flaw  In  the  Jack 
was  visible  before  it  broke,  if  It  had  been 
properly  inspected."  Involved  with  this  find- 
ing are  also  the  following  findings:  "That 
the  railroad  company  was  guilty  of  negli- 
gence In  receiving  the  Jack  for  use  on  Its 
road,  if  it  was  received  in  the  condition  It 
was  when  It  broke,"  and  "that  a  man  of  or- 
dinary skill  and  dillgaice,  by  the  usual  and 
ordinary  Inspection  of  tbe  Jadt  before  It 
broke,  would  have  been  likely  to  have  dis- 
covered the  flaw  or  defect  therein."  It 
would  necessarily  follow  that  If  the  defect  la 
the  Jack  was  visible  before  it  broke,  and  if 
It  existed  from  the  time  It  was  made,  or  from 
the  time  that  the  foot  was  attached  or  weld- 
ed, that  "the  railroad  company  was  guilty  ol 
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r>oRli;;once  In  receiving  the  Jack,"  and,  also, 
that  "A  man  of  ordinary  skill  and  diligence, 
by  the  usual  and  ordinary  inspection  or  ex- 
amination of  the  Jack  before  It  broke,  would 
have  been  likely  to  have  discovered  the  de- 
fect." It  appears  from  all  of  the  evidence 
that  the  broken  foot  was  iron,  and  was  fast- 
ened or  welded  to  the  steel  bar  of  the  jack 
by  having  the  steel  ^Ut,  and  the  Iron  insert- 
ed. The  evidence  was  conflicting,  whether 
the  foot  piece  and  bar  were  originally  a  sin- 
gle piece  of  steel,  or  whether  a  new  foot 
piece  had  been  put  on  the  jack  subsequent  to 
its  original  completion.  All  of  the  witnesses, 
however,  testifying  upon  the  trial  about  this 
matt«*,  stated  that  the  foot  was  defectively 
and  Insufficiently  fastened  or  wdded  to  the 
steel  bar.  The  pivotal  question  in  the  case, 
to  charge  the  railroad  company  with  negli- 
gence, was  whether  the  company,  by  the  ex- 
ercise of  reasonable  and  ordinary  care  and 
dUlgence,  could  have  discovered  the  defect 
in  the  jack  before  it  broke.  The  definition  of 
"visible"  is  "perceptible  by  the  eye;  that  may 
be  seen;  apparent;  open;  obvious."  Of 
course.  If  the  defect  in  the  jack  was  visible 
before  it  lH*oke,  the  railroad  company  was 
clearly  guilty  of  negligence  In  furnishing  it 
to  its  employes  for  use.  In  the  absence  of 
evidence  to  sustain  the  finding  that  the  de- 
fect in  the  jack  was  visible,  the  other  find- 
ings refMTed  to,  and  connected  therewith, 
may  also  be  treated  as  of  doubtful  support 
to  the  verdict  As  to  whether  such  defect 
was  visible  before  the  jack  br(Ae,'we  refer 
to  the  following  excerpts  ot  the  evidence,  b«- 
ing  all  that  wias  offered  upon  that  point 

Ryan,  the  plaintiff  below,  testified:  "Q. 
You  had  some  experience  on  railroads  before 
you  worked  on  the  Kansas  City  A  Pacific? 
A.  Yes,  sir;  I  had  worked  some  on  the  se<v 
tion.  Q.  And  you  had  worked  on  the  Kan'- 
sas  City  &  Pacific  about  three  weeks  before 
this  happened?  A.  Somewhere  about  a 
month,  I  guess.  Q.  You  commenced  the  Ist 
of  April,  didn't  you?  A.  I  don't  know  ex- 
actly when  I  did  commence.  Q.  And  this 
happened  on  the  22d  of  April?  A.  Yes,  sir. 
Q.  This  jack  had  been  in  use  right  along,  on 
track  work,  during  the  time  you  were  work- 
ing on  the  railroad?  A.  Yes,  sir.  Q.  Used 
every  day,  and  every  hour  in  the  day,  almost 
In  raising  track?  A.  Yes  sir;  there  was  a 
jack  there  all  the  time.  Q.  That  was  what 
you  were  principally  engaged  in  doing,— 
surfacing  road,  and  getting  the  tr&A  up  in 
8h.npe?  A.  Yes,  sir.  Q.  So  that  It  was  nec- 
essary to  use  the  jack  about  all  the  time? 
A.  Yes,  sir;  the  Jack  was  used  all  the  time. 
Q.  This  was  the  only  time  it  ever  broke,  to 
your  knowledge?  A.  Yes,  sir;  I  never  saw 
the  jack  break  laefore." 

John  Tomalne,  called  as  a  witness  by 
Ryan,  testified:  "Q.  How  long  had  Mr.  Rat- 
liff  had  that  jade  with  his  gang?  A.  I  think 
he  had  liad  the  jadk  ever  since  I  commenced 
to  work  there  for  him.  Q.  That  was  how 
long  before?   A.  I  commenced  to  work  for 


him,  probably,  in  February,— about  the  Ist,- 
1889.  Q.  Then  it  was  February,  March,  and 
April,  up  to  the  time  it  was  l»'<Aen?  A. 
Yes,  sir.  Q.  You  never  noticed  any  signs  of 
any  defect  about  the  jack?  A.  I  never  paid 
any  attention  to  it  Q.  I  say  you  never  no- 
ticed any?  A.  No,  sir.  Q.  What  work  were 
you  engaged  In,  most  of  the  time,  when  you 
were  working  for  them  on  this  section,  dur- 
ing the  month  of  April?  A.  We  were  rais- 
ing .  trade  Q.  And  surfacing?  A.  Yes,  sir. 
Q.  This  itidk.  was  the  tool  that  was  in  use 
during  that  time,  was  it?  A.  It  seems  to  me 
he  had  another  jade  there  awhile.  Sent  it 
away  along  in  the  spring.  Q.  Do  you  know 
whetho-  this  jack  was  on  the  work  all  the 
time?  A.  Yes,  sir;  the  jac^  we  had  was 
there  all  the  time  tmtll  Mr.  Ryan  got  hurt 
Q.  Do  you  know  whether  it  was  this  Jack, 
or  some  other  jack?  A.  I  couldn't  say 
whether  it  was  that  jack,  for  sure,  or  not 
It  was  something  like  that  jack.  I  guess 
that  is  the  same  one.  I  couldn't  say,  for  sure, 
whether  that  Is  the  one  or  not  Q.  Was 
th'ere  more  tlum  one  jack  there  at  any  time? 
A.  It  seems  to  me  like  he  liad  two  there  in 
the  spring,  and  he  sent  one  of  them  In." 

J.  S.  Bdwards,  called  as  a  witness  by 
Ryan,  testified:  "Q.  Did  you  notice  this  flaw 
in  the  metal  at  the  time  of  the  injury  to  Mr. 
Ryan?  A.  I  did,  after  the  injury  was  done. 
Q.  How  long  had  the  Jack  been  in  use  there 
by  your  section  men  prior  to  that  time?  A. 
Ever  since  I  had  been  there.  I  wmt  on  the 
1st  day  of  February.  Q.  .\n(i  It  luul  been 
used  ever  since?  A.  There  was  <Hie  jack. 
It  was  sent  In  for  repairs.  One  of  these 
cogs  had  been  broken,  and  the  piece  was 
sent  in  for  repairs,  and  it  came  bade  Q. 
What  had  you  been  doing  that  day,  with  it. 
before  this  accident  happened?  A.  We  bad 
been  raising  trade  south  of  the  switdi.  Q. 
Been  using  It,  and  making  a  good  many  lifts 
with  It?  A.  Yes,  sir;  we  used  it  right  along. 
We  had  no  other  jack.  Q.  And  yon  had 
been  using  It  right  along  ev«r  since  you  bad 
it  there?  A.  Yes,  sir;  what  time  It  was 
there.  Q.  Did  you  ever  notice  that  flaw  In 
it  b^ore  It  broke?  A.  I  never  did.  No,  sir. 
Q.  It  is  mostly  on  the  interior  of  the  metal, 
isn't  it?  A.  Yes,  sir.  Q.  Do  yon  rememb^ 
how  often  this  jack  was  sent  bock  for  re- 
pairs? A.  I  don't  Q.  Do  yoa  remember 
any  other  repairs  that  it  needed  at  any 
time?  A.  No;  I  do  not  Q.  Did  you  ever  no- 
tice any  flaw  In  the  Jadf?  A.  I  dldnt  Q. 
Did  you  ever  make  any  inspection  of  It,  or 
see  any  one  making:  an  Inspection?  A.  No; 
I  never  did." 

Ed  Nelson,  a  section  man  on  the  railroad 
with  Ryan,  and  called  by  him  as  a  witness, 
testified:  "Q.  Now,  you  say  you  have  looked 
at  this  Jack,  generally,  a  good  many  times 
before  It  was  broken.  Did  you  ever  see  any 
signs  of  any  defect  about  It?  A.  No.  air. 
Q.  I  will  ask  yoa  if  the  defect  tliat  is  tliere 
isn't  almost  entirely  on  the  Interior  surface 
of  the  metal?   A.  I  don't^tfalnk  It  pmld  be 
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flwn  from  outside.  Q.  Before  it  was  torn 
apart,— broken?  A.  Yes,  sir.  Q.  That  is, 
you  doa't  tblnk  it  could  be  seen  before  it 
was  brcdien  or  torn  apart?  A  No,  sir;  I 
don't  thinlc  it  could.  Q.  Yoa  never  made 
any  minute  eznininatioa  of  tlie  foot  piece, 
to  determine  whether  there  was  any  flaws 
on  It?  A  I  never  put  it  on  the  car,  and  It 
wasn't  my  business  to  use  it,  and  I  seldom 
handled  it  at  all." 

W.  M.  Kuykendall,  called  as  a  witness  by 
Ryan,  testified :  "Q.  How  long  had  you  been 
on  the  work  at  that  time?  A  I  commenced 
about  the  1st  of  January, — somewhere  along 
there.  Q.  Had  this  jack  been  there  while 
you  were  at  work?  A.  I  don't  think  this 
same  Jack  bad  been  there;  but,  then,  one 
something  like  it  had  been  there.  Q.  Had 
any  Jack  been  sent  back  at  any  time?  A 
Tes;  if  I  remember  right,  the  Jack  that  was 
on  the  work  when  I  went  on  the  work  was 
broken.  These  little  cogs  here  were  broken 
out,  and  Ratllff  kept  it  here,  and  sent  for  an- 
other one,  and  when  this  one  came  he  sent 
that  one  to  Parsons,  if  I  remember  right  Q. 
.  Ton  had  been  using  tiie  Jack  that  day,  bad 
you?  A.  Yes,  sir.  Q.  And  for  a  number  of 
weelcs  previous  to  that  time?  A  I  don't 
know  Just  exactly  how  long  we  had  been 
using  it,  but  I  used  the  Jack  about  all  it  was 
used.  Q.  I  say,  this  Jack  had  been  in  use  a 
number  of  weeks  previous  to  that  time?  A 
Yes,  sir.  Q.  It  was  right  under  your  eye 
when  you  used  it?  A.  Yes,  sir.  Q.  You  lifted 
it  up,  and  bad  it  in  your  hands,  and  bandied 
it?  A  I  carried  It  all  the  time.  Q.  And  In 
handling  It,  using  It,  and  lifting  it  up,  your 
eye  must  have  fallen  on  every  part  of  It,  at 
various  times?  A  I  won't  say  that  it  did. 
■Q.  What  part  of  It  do  you  think  you  never 
saw,  or  that  your  eye  never  fell  upon?  A 
I  never  examined  the  Jack.  Q.  I  will  ask 
you  If  It  Is  possible  for  a  man  to  use  a  tool, 
and  handle  it,  day  after  day,  without  seeing 
it?  A  It  don't  look  hardly  like  he  could. 
-Q.  Do  you  think  that  you  handled  that  tool 
and  used  it  there,— handled  it,— day  after 
■day,  without  seeing  it?  A  I  wouldn't  say 
that  I  saw  this  part,  dovim  in  here,  at  all, 
overy  day.  Q.  What?  A  I  wouldn't  say  that 
I  saw  this,  down  here,  every  day.  Q.  The 
parts  that  are  hidden,  of  course,  you  didn't 
see.  I  don't  mean  that  But  the  parts  that 
are  In  sight  you  saw  every  day,  didn't  you? 
A  I  guess  I  did.  Q.  Of  course,  you  didn't  see 
In  back  here  [indicating]  every  day,  because 
you  didn't  get  down  to  look  at  it?  A  No, 
sir.  Q.  Did  you  ever  see  any  signs  or  suspi- 
cions of  a  flaw  in  the  Jack,  anywhere?  A 
No,  sir;  I  didn't  that  I  remember  of,  until 
after  it  was  broke.  I  noticed  it  the  next 
morning  after  it  was  broke.  Q.  Do  you 
know'  anything  about  this  tool  being  looked 
over  by  anybody  else  before  Its  being  used? 
A  Mr.  BatlUI  always  unlocks  the  tool  box, 
and  I  suppose  he—  Q.  I  don't  want  any  sup- 
position. If  you  ever  saw  Mr.  Batliff  look 
them  over,  as  if  he  was  Insi>ectlng  them,  you 


can  say  so,  if  you  remember.  A  I  have  seen 
him  pick  up  his  tools,  and  iocdc  at  them.  Q. 
Did  you  ever  see  him  inspect  this  jack?  A 
I  have  seen  him  pick  It  up,  and  look  over  It 
Q.  Look  over  It,  for  what  purpose?  A  I  sup- 
pose, to  see  if  there  was  any  flaw  or  any 
break  about  It,— cracks,  or  anything  of  that 
kind.  Q.  When  did  you  see  him  do  that? 
A  I  don't  know  as  I  can  tell  you  Just  when 
I  saw  him  do  It  I  saw  him  look  over  his 
tools  a  number  of  times.  Q.  Was  it  bis  cus- 
tom to  do  that  of  mornings,  when  he  took 
his  tools  out?  Not  every  morning,  perhaps, 
but  occasionally?  A  I  think  he  did.  Q.  You 
have  seen  him  do  It?  A  I  have  seen  him 
looking  over  his  tools.  Q.  You  have  seen  him 
look  over  that  Jack  before  this  accident?  A. 
Yes,  sir." 

H.  Llenk,  called  by  Ryan  as  a  witness,  tes- 
tified that  he  was  a  blacksmith;  that  be  had 
been  engaged  in  that  tnialness  for  20  years, 
at  St  Louis  and  Paola;  and  that  he  had  had 
experience,  generally.  In  Ironwork.  Upon  his 
direct  examination,  he  testified,  also:  "Q. 
You  may  state  now  whether  a  weld  of  that 
Idnd  could  have  been  discovered  by  lo<dtlng 
at  It  A  I  don't  suppose  it  could,  after  it 
was  finished  ofT.  Q.  Would  there  be  any- 
thing on  the  surface  that  would  indicate  that 
that  was  a  bad  piece  of  workmanship,— a  bad 
Job,  as  you  have  designated  It?  A  I  don't 
know.  I  don't  think  you  could  by  looking  at 
It  tittet  it  was  finished  off,  probably,  the  way 
that  has  been  ground  off.  Q.  Could  you  tell 
from  the  appearance  of  it  now  as  to  whethor 
or  not  it  could  have  been  detected  by  looking 
at  it?  A  No;  I  don't  think  It  could  have 
been  detected  by  looldng  at  it  I  don't  think 
it  could."  T7tx>n  cross-examination,  he  fur- 
ther testified:  "Q.  The  defect  In  this  piece 
here  is  a  defective  weld,  Isn't  it?  A  Yes,  sir. 
Q.  And  most  of  the  defect  is  interior,— out  of 
sight?  A.  Yes,  sir.  Q.  By  the  way,  how  does 
that  surface  there  appear  to  have  been  fin- 
ished? A  With  an  emery  wheel,  I  suppose. 
Q.  Where  the  surfaces  are  finished  off  on  the 
outside  with  an  emery  wheel,  It  would  sim- 
ply make  It  all  bright  surface  of  the  metal? 
A.  Yes,  sir.  Q.  Without  showing  anything? 
A  Yes,  sir.  Q.  That  is  the  reason  you  say 
to  the  Jury  you  wouldn't  think  this  could 
have  been  discovered  by  the  eye  after  It  was 
once  finished  off,  is  It?  A  Yes,  sir.  Q.  Your 
Judgment  Is,  Itom  the  appo.trance  of  this, 
you  couldn't  have  detected  it  with  your  eye? 
By  the  way  tills  Is  finished  down,  and  so 
forth,  you  couldn't  have  detected  this  with 
your  eye?   A  No,  sir." 

Charles  Moran,  called  as  a  witness  by  Ryan, 
testified  that  he  was  a  blacksmith;  that  he 
learned  his  trade  In  1855;  that  he  had 
worked  at  such  shops  for  about  23  years  in 
St  Louis,  Armstrong,  Kan.,  and  in  Kansas 
City,  St  Charles,  and  St  Louis,  Mo.;  that  he 
bad  had  experience  in  the  repair  of  railroad 
tools,  and  worked  In  that  business  in  Arm- 
strong for  five  years,  making  claw  bars,  spike 
mauls,  lining  bars,  and  lever  bars,  for  rais- 
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Ins  track,  etc.  He  further  testified,  In  his 
direct  examination:  "Q.  Would  you  bare 
been  able  to  know,  by  looking  at  tbat  be- 
fore it  bad  been  broken,  whether  or  not  tbat 
foot  piece  bad  been  put  on  In  the  way  yon 
have  stated?  A.  Yea,  sir;  you  could  see  the 
Bcarb^  right  here.  Yon  can  detect  that,  or 
a  man  with  a  young  ^e,  or  with  spectacles. 
Yon  can  see  tbat  scarf.  There  Is  a  scarf 
loose,  that  nev^  was  welded.  I  can  see  it 
without  spectacles.  Q.  Yon  may  Just  ex- 
plain to  the  Jury  in  what  ways  a  reasonable 
examination  would  have  disclosed  that  that 
was  defective,  or  would  have  disclosed  that 
defect  or  flaw.  A.  I  myself  would  have  told 
It  by  seeing  the  scarfs  on  }t,  here.  I  could 
have  told  it  that  way.  It  was  never  solidly 
welded.  But  the  men  that  test  it  would  do 
it  wltb  a  hammer."  Upon  cross-examination, 
he  further  testified:  "Q.  Now,  I  will  ask 
you  if  It  isn't  a  fact  that  where  two  sur- 
faces are  put  together,— welded  together,  like 
that,— and  two-thirds  or  three-fourths  of  the' 
weld  holds,  and  the  Iron  Is  hammered  or 
formed,  by  the  application  of  some  force. 
Into  shape,  and  then  polished,— not  polished, 
but  finished  down  with  a  file  or  emery 
wheel,— I  will  ask  you  If  you  would  always 
be  able  to  see,  by  your  eye,  a  flaw?  A.  Yes, 
sir;  you  see  that  scarf?  Q.  I  see  It  now, 
because  you  can't  get  It  together  tight  with 
your  fingers.  A.  It  could  be  seen,  anyhow, 
when  the  Iron  was  red.  Q.  I  know  It  could 
be  seen  wben  the  Iron  was  red,  that  Is,  In 
the  hands  of  the  blacksmith.  A.  Yes,  sir; 
In  the  hands  of  the  blacksmith.  Q.  I  don't 
want  to  misunderstand  you,  Mr.  Moron. 
What  I  am  getting  at  Is,  after  It  has  passed 
from  the  hands  of  the  blacksmith,  and  after 
It  has  been  finished  down  wltb  an  emery 
wheel  or  a  file,  whatever  it  might  be,  then 
wouldn't  that  make  that  all  a  bright  sur- 
face of  metal,  without  showing  any  scarf? 
A.  No;  that  scarf  could  have  always  been 
seen.  Q.  You  think  It  could  have  always 
been  seen  there?  A.  Yes,  sir;  specially  after 
it  was  either  put  on  the  grindstone  or  rubbed 
with  a  file.  Q.  You  are  not  positive  about 
that,  are  you?  A.  Well,  by  the  mechanic. 
It  could  be  seen.  I  don't  say  It  could  be 
seen  by  everybody.  Q.  It  coiiid  be  seen  by 
a  skilled  worker  in  Iron?  A.  Yes;  I  think 
it  could.  Q.  He  could  detect  that  there  was 
a  Joint  there?  A.  Tliat  there  was  a  scarf 
there." 

On  the  part  of  the  railroad  company, 
James  Turner  testified  that  he  was  a  black- 
smith by  trade,  and  had  been  so  engaged 
for  28  years,  22  years  of  which  were  at 
Paolo,  where  he  lived  at  the  time  of  the 
trial;  that  he  had  frequently  welded  bars 
of  iron  together,  and  also  bars  of  Iron  and 
steel:  "Q.  State  to  the  Jury  whether.  In 
your  Judgment,  there  would  be  any  way, 
after  that  weld  was  put  together,  and  the 
Iron  finished  down  os  it  appears  to  have 
been  finished,  by  which  o  man  could  detect 
the  flaw  that  was  in  there,  by  inspection  or 


observation.  A.  With  the  eye?  Q.  Yes.  A. 
There  is  only  one  way  known  to  me.  Q. 
How  would  that  be?  A.  That  would  be  to 
heot  it  Q.  Describe  to  the  Jury  bow  you 
might  detect  it  in  that  way.  A.  You  might 
heat  this  I'ttle  port,  for  instance,  altogether, 
and  then,  as  the  beat  traveled,  If  the  sur- 
faces wasn't  united  here,  you  could  see  it. 
This  would  be  dark,  whereas  there  it  would 
be  red.  Consequently,  the  heat  wouldn't 
have  traveled  the  some  in  that  as  it  did  in 
the  other.  Q.  You  would  have  to  take  it 
oat  of  the  Jack,  and  put  it  in  the  flre,  to  do 
that?  A.  Yes,  sir.  Q.  And  would  that.  In 
your  opinion,  be  the  ordinary  way  of  inspect- 
ing a  tool  that  you  had  no  suspicion  of? 
A.  No,  sir;  It  wouldn't  Q.  Do  you  think, 
then,  that  when  this  was  in  the  Jack,  In  the 
first  place,  -there  would  be  any  Indlcatiou, 
before  It  was  broken  or  torn  opart  by  which 
any  one  could  discover  that  defect?  A.  I 
don't  think  there  would  be,  sir." 

J.  T.  Fisher,  called  by  the  railroad  com- 
pany, testified  tbat  he  was  the  road  master 
of  the  Kansas  City  &  Pacific  Railroad  at  the 
time  Ryan  was  injured.  "Q.  Did  you  see 
this  Jock  after  it  was  delivered  to  Mr.  Rat-' 
iiff,  and  before  the  time  that  William  Ryan 
was  hurt?  And,  if  so,  what  was  Its  condi- 
tion? A.  It  appeared  to  be  perfectly  sound, 
and  in  good  ord».  Q.  Was  this  flow  visible, 
or  could  it  have  been  discovered  by  a  carefid 
examination  of  the  Jack,  before  It  was 
broken?  A.  It  was  not  visible,  and  could 
not  have  been  discovered  by  any  examina- 
tion of  the  tool,  before  It  was  broken.  .Q. 
Why  was  it  not  visible?  A.  In  making  a 
weld,  the  two  surfaces  of  metal  are  put  to- 
gether hot  If  the  metal  welds  over  the 
greater  part  of  the  surface,  as  in  this  cose, 
the  part  that  is  not  welded  may,  by  hammer- 
ing or  pressure,  be  fitted  together  so  per- 
fectly that  no  eye  can  see  the  defect  or  dis- 
tinguish It  from  those  streaks  or  veins  caused 
by  the  grain  of  the  metal,  or  by  filing  or  finish- 
ing it  Most  of  the  defect  in  this  weld  was 
in  the  inside  of  the  metal,  where  it  could 
not  be  seen,  and  most  of  the  wdd  Is  behind 
the  frame  of  the  Jack,  so  that  no  one  could 
see  much  of  the  sides  of  the  weld;  and, 
for  all  of  these  reasons,  nothing  Indicating  a 
defect  could  be  seen  there  until  the  surfaces 
were  torn,  or  broken  apart  when  the  defect 
could  at  once  be  seen." 

John  Ratllff,  the  section  foreman  on  tbe 
road  when  Ryan  was  injured,  testified:  "Q. 
What  did  you  do  ot  any  time  in  the  way  of 
inspecting  this  Jack,  to  see  if  it  was  sound 
or  not?  A.  Well,  I  Inspected  my  tools  every 
morning.  Q.  What  Inspection,  so  for  as  the 
Jack  is  concerned,  did  you  give  it?  A.  I  al- 
ways took  the  Jack  out  of  the  tool  box,  of  a 
morning,  and  loaded  It  on  the  car, — exam- 
ined It.  Always  examined  the  foot  piece  of 
the  Jack  every  morning.  That  was  my  habit. 
Q.  Examined  the  working  parts  of  the  Jack? 
A.  Yes,  sb:;  very  often.  Q.  And,  when  yon 
found  It  was  in  working  ^der,  what  would 
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S<m  dof  A  State  that  quesflon  again,  please. 
Q.  After  you  examined  It,  and  found  it  In 
vrorklng  order  or  proper  order,  then  what 
would  you  do?  A  Wdl,  I  put  It  on  the 
hand  car.  Q.  Was  that  flaw  visible  before 
the  metal  was  broken  and  torn  apart?  A 
No,  sir;  not  with  the  eye.  You  couldn't  see 
it  Q.  Was  there  any  way,  you  know  of, 
whereby  it  could  t>e  detected  before  it  was 
broken  and  torn  apart?  A  No,  sir;  I  think 
not.  Q.  Jdst  show  the  jury  bow  you  would 
Inspect  this  jack  when  you  went  to  take  out 
the  tools.  A  [Witness  shows  Jury.]  By 
working  the  Jack,  and  picking  it  up,  and 
looking  at  It  Q.  Hold  It  In  your  bands  this 
way,  and  look  at  it?  A  Yes,  sb:.  Q.  State 
whether  yon  could,  by  that  examination,  tell 
whether  the  Jack  was  in  good  order  or  not 
A  Well,  I  would  think  that,  U  there  was 
any  flaw  in  it,  I  would  see  it  Q.  If  there 
was  any  flaw  in  it  that  was  visible?  Yes, 
sir.  Q.  And  that,  yon  say,  you  did  every 
morning?  A  Yes,  sir.  Q.  Did  you  do  it  the 
morning  before  this  acddent  happened?  A 
Tes,  sir." 

P.  Rockwell,  called  by  the  railroad  com- 
pany, testified  that  he  was  the  general  road 
master  of  the  Missouri,  Kansas   &  Texas 
Railway;    that  he  had  been  engaged  con- 
tinuously  in  the  road  department  of  railroad 
work  for  about  30  years;   that  the  road  de- 
partment lias  charge  of  the  roadbed,  track, 
and  the  managing  and  choosing  of  tools  that 
were  kept  for  that  business.    He  also  testi- 
fied:   "Q.  I  will  call  your  attention  to  this 
fracture  here,  where  the  foot  or  shoe  of  the 
bar  Is  broken  oft,  and  ask  you  to  state  if,  in 
TOUT  judgment,  that  ftacture  could  have  been 
discovered   before  It   was   broken   or    torn 
apart  by  any  usual  or  ordinary  inspection  of 
this  tool?     A  No,  sir;    I  should  say  not     I 
don't  see  how  anylsody  could  have  detected 
the  defect  that  actually  existed  inside  that 
Iron,  previous  to  its  use.     That  shows  as 
though  It  had  been  in  use  quite  a  long  timev 
—I  don't  know  how  long,— because  that  la  all 
done  by  continued  raising  up  against  the  bot- 
tom rail,  and  must  have  continued  in  use  for 
some  length  of  time.    I  don't  think  any  or- 
dinary inspection  could  possibly  have  discov- 
ered that,  because  it  was  entirely  covered 
up,  and  on  the  inside.     I  don't  see  that  any 
one  could  have  peered  into  that,  and  discov- 
ered the  defect  In  it.    I  don't  think  it  Is  pos- 
sible.   •    •   •   It    couldn't  have  be6n  done 
with  the  eye,  as  I  could  see.    Q.  Now,  a  por- 
tion of  the  flaw,  there,  you  see,  seems  to 
come  to  the  surface.   Where  a  portion  of  iron 
or  metal  Is  welded  together  as  this  seems  to 
have  been,  over,  perhaps,  two-thirds  of  the 
surface,— where  a  portion  of  It  is  welded  to- 
gether, and  the  rest  of  it  is  entirely  closed 
up,  and   tiien  finished   ofT  with  an   emery 
whed,— would  it  be  possible  to  detect  the 
flaw  in  there?    A  That  Is  the  reason  I  say 
It  cooldn't  be  detected,  becatise  the  defects 
In  there  were  entlrdy  covered  over  before 
that  fracture  was  made.    The  whole  thing 


seemed  to  be  one  perfect  piece,  but  at  the 
same  time  there  was  a  defect  in  it,  inside; 
and  you  see  those  edges  down  there  are  a 
feather  edge,  .and  would  have  covered  every- 
thing up.  That  is  the  same  kind  of  defect 
that  occurs  in  a  thousand  and  one  pieces  of 
machinery,  where  Iron  or  steel  is  used  for 
the  make-up  of  the  same." 

The  only  witness,  of  all  those  referred  to, 
who  in  any  way  intimated  that  the  defect 
In  the  jack  was  visible  before  it  broke,  is 
Moran.  He  admits  that  such  defect  could 
not  have  been  seen  by  everybody,  but  stated 
that  It  could  have  been  seen  by  a  mechanic 
or  by  a  skilled  worker  in  iron.  The  Jury 
specially  found  that  it  was  not  usual  or 
customary  for  railroad  companies  to  employ 
expert  workers  in  Iron  or  steel  to  inspect 
the  tools  in  use  on  the  road;  and  therefore, 
from  the  evidence  of  Moran,  it  does  not  ap- 
pear that  the  defect  in  the  jack,  before  it 
broke,  was  visible,  even  if  it  had  been  prop- 
erly inspected  by  a  man  of  ordinary  skill, 
prudence,  and  diligence.  An  experienced  ex- 
pert worker  in  iron,  like  Moran,  might  be 
able  to  detect  with  his  trained  eye  a  defect 
in  a  tooL,  when  a  road  master  or  a  section 
foreman,  fuUy  competent,  and  possessing 
ordinary  skill,  prudence,  and  diligence,  for 
the  performance  of  all  of  his  duties,  might 
not  be  able  to  do  so.  The  jury  found  that 
the  jack  was  not  manufactured  by  the  rail- 
road company.  There  was  evidence  tend- 
ing to  show  It  was  purchased  of  M.  M.  Buck 
:  &  Co.,  of  St  Louis,  Mo.  If  the  company 
purchased  the  jack  of  a  well-known  and 
:  reliable  house,  with  an  established  reputa- 
j  tion  as  a  dealer  in  railroad  tools  and  sup- 
I  plies,  and  the  defect  was  latent  or  conceal- 
ed, so  that  no  one  but  a  mechanic  or  a 
skilled  worker  in  iron  could  have  discovered 
It  by  careful  examination,  the  railroad  com- 
pany would  not  be  gull^  of  nec^ence  in 
furnishing  the  jack  for  use  to  Its  employes. 
Railroad  companies  are  not  compelled  to 
make  a  more  careful  or  closer  Inspection 
of  a  lifting  jack  than  bridge  builders, 
house  raisers,  or  other  persons  engaged  in 
equally  heavy  work,  furnishing  such  a  tool 
for  their  employes.  This  tool  is  not  a  com- 
plicated one,  but  In  general  use;  and  no 
higher  degree  of  care  or  prudence  in  the  ex- 
amination or  Inspection  of  'the  tool  Is  re- 
quired by  a  railroad  company  than  of  any 
other  master  or  employer  in  like  work.  Th«: 
same  rule  applies  to  all.  Moran,  contrary 
to  all  of  the  other  witnesses,  of  both  the  plain- 
tiff and  defendant,  inquired  of  upon  the  sub- 
ject testified  that  the  defect  in  the  jack 
could  have  been  discovovd  before  it  broke 
"by  sounding  it  with  a  hammer."  Re  also 
stated  that,  at  railroad  and  other  shops 
where  such  tools  are  kept  or  repaired,  "n 
man  who  is  used  to  it  takes  a  hammer,  and 
goes  around,  and  by  tapping  such  a  tool, 
can  tell  whether  It  is  solid  or  not"  This 
evidence  was  not  followed  up  by  showing, 
or  offering  to  show,  that  with  raUroad  cop- 
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panleti,  bridge  bnUders,  house  raisers,  or 
other  employers,  that  method  of  Inspection 
is  usual  or  customary.  An  expert  Iron  work- 
er, with  bis  trained  ear  as  to  the  sound  ot 
iron  or  steel  or  other  metals,  might  be  able 
to  discover  defects  or  flaws  In  a  tool  or  In- 
strument manufactured  or  repaired  by  him 
that  could  not  be  discovered  In  the  same 
way  by  other  parties,  not  having  like  ex- 
perience. Two  blacksmiths— one,  who  tes- 
tified on  behalf  of  the  plaintiff  below,  and 
the  other,  who  was  called  by  the  company, 
and  both  of  whom  are  experienced  Iron 
workers— testified  that  the  only  way  the 
defect  In  the  Jack  cotdd  have  been  discov- 
ered before  It  broke  was  by  "cutting  off  or 
unrlvetlng  the  cap  or  top,  and  taking  the 
bar  out  of  the  frame,  and  then  striking  it 
with  a  hammer  or  piece  of  steel,  or  other 
metal."  This  shows  that,  among  the  iron 
workers  who  were  witnesses,  there  was 
great  contention  whether  the  defect  in  the 
jack,  before  It  broke,  could  have  been  dls- 
<x>vered  by  tapping  with  a  hammer  or 
other  instrument.  But  we  need  not  pnrsue 
"the  sounding  of  the  bar  by  tapping"  far- 
ther, because,  upon  another  hearing,  other 
facts  may  be  developed  to  show  whether 
originally  the  bar  and  foot  piece  of  the  Jack 
were  one  piece,  forged  out  of  Limluatcd  steel, 
as  claimed  by  Horan,  or  whether,  after  the 
jack  was  completed.  It  had,  after  Its  purchase, 
been  aubsequently  repah-ed  by  having  a  new 
foot  piece  welded  on.  Then,  again,  the  plain- 
tiff may  be  able  to  show  how  such  Jacks  are 
properly  Inspected  after  leaving  the  manu- 
facturer, and  while  In  the  hands  of  a  mas- 
ter OT  employer  for  use. 

The  necessary  Insi>ectlon  by  the  manufac- 
txurer  of  a  tool  before  it  is  sent  out  to  be 
sold  may  not  be  the  same  Inspection  which 
Is  required  or  demanded  by  the  master  or 
employer  In  Its  use.  If  due  care  Is  used  in  Its 
purchase.  There  Is  some  evidence  in  the 
record  that  the  Jack,  on  account  of  its  cogs 
being  worn  or  broken,  was  sent  in  for  repairs 
to  the  railroad  shops  of  the  company  at  Par- 
sons. Now,  If,  in  repairing  the  worn  or 
broken  cogs  of  the  Jack,  it  was,  or  ought  to 
have  been,  the  practice  at  the  shops,  tjefore 
the  Jade  was  sent  out  again  for  use,  to  ex- 
amine and  inspect  all  parts,  to  ascertain  if 
any  other  defects  existed  therein,  and  any 
reasonable  examination  or  inspection  at  the 
shops  would  have  disclosed  the  defective  weld 
of  the  foot,  then  the  company  would  be  negli- 
gent in  furnishing  from  its  own  shops  a  defect- 
ive Jack  for  use,  even  If  the  defect  In  the  Jack 
was  not  visible,  or  even  If,  after  such  repairs, 
a  man  of  ordinary  skill,  prudence,  and  dili- 
gence would  not,  by  any  usual  and  ordinary 
inspection,  have  discovered  the  defect  before 
the  Jack  broke.  If  the  findings  of  fact  were 
not  contrary  to  the  evidence,  and  if  a  finding 
bad  been  made  by  the  Jury  tliat  the  Jack,  be- 
fore it  broke,  had  been  sent  in  for  repairs  to 


the  railroad  shops  ot  the  company,  at  Par- 
sons, on  account  of  worn  or  broken  cugs,  or 
for  any  other  reason,  and  that  proper  Inspec- 
tion had  not  been  made  in  the  shops  before 
it  was  sent  out  again  for  use,  such  a  finding 
would  have  permitted  a  recovery.  But  the 
case  was  not  tried  upon  that  theory.  No 
instructions  were  given  by  the  court,  or  any 
questions  submitted  to  the  Jury,  concern- 
ing a  proper  inspection  of  this  Jack  at  the 
railroad  shops  at  Parsons,  if  sent  in  for  re- 
pairs. Again,  the  evidence  was  conflicting 
whether  the  Jadi  was  sent  in  for  repairs  at 
all.  See  Railway  Co.  v.  Dwyer,  36  Kan.  58, 
12  Pac  352,  where  the  car  to  which  the  brake 
staff  was  attached  had  been  repaired  with  a 
new  body  and  new  trucks,  but  the  old  brake 
staff,  which  subsequently  brdce,  was  per- 
mitted to  remain.  The  further  fact,  howev«:, 
appeared  In  that  case,  that  the  defect  in  the 
brake  staff  was  visible  before  it  broke,  if  any 
examination  bad  been  made  underneath  the 
ratchet  wheel.  There  are  other  findings  <rf 
the  Jury,  not  referred  to,  which  deserve  criti- 
cism; but  the  findings  discussed  are  the  most 
important,  and  therefore  It  is  not  necessary, 
at  this  time,  to  comment  upon  the  others.  In 
Railroad  Co.  v.  Jones,  30  Kan.  601,  2  Pac. 
657,  there  was  a  collision  between  hand  cars, 
violent  enough  to  shatter  the  lifting  handles 
of  the  car  complained  of.  There  was  a 
crack  in  one  of  its  wheels,  and  the  wheels 
also  wabbled.  After  the  collision  there  was 
no  sufilclent  examination  or  inspection  of  the 
injured  car.  This  court  properly  held  "that 
the  patent  injury  from  the  collision  was  so 
great  that  common  prudence  required  the 
most  careful  examination  for  latent  injuries 
before  further  use  of  the  car,  and,  none  hav- 
ing been  made,  the  company  was  guilty  of 
negligence."  That  case  was  rightly  decided, 
and  we  affirm  all  therein  stated. 

In  addition  to  the  other  matters  dlscnssed, 
the  verdict  of  the  Jiu-y,  in  our  opinion,  is 
large,  as  it  is  admitted  that  the  doctor's  and 
dentist's  bills  of  Ryan,  on  accoimt  of  his  in- 
juries, were  all  paid  by  the  railroad  company, 
and  as  It  was  shown  that  he  went  to  woik 
again,  as  a  section  hand  on  another  raUroad, 
about  three  months  after  he  was  Injured,  and 
was  working  at  the  time  of  the  trial,  as  sec- 
tion foreman,  with  Increased  pay. 

It  Is  unnecessary  to  comment  upon  the  evi- 
dence or  findings  about  the  alleged  settlement 
between  Ryan  and  the  railroad  comiuuiy. 
The  evidence  upon  this  matter  Is  conflicthog, 
and  the  Jury  were  the  sole  'Judges  of  the 
weight  and  credibility  of  the  witnesses.  For 
the  reasons  given,  we  believe  it  is  necessary 
that  a  new  trial  should  be  awarded;  and 
therefore  the  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded 
for  farther  proceedings. 

JOHNSTON,  J.,  concurring.  ALLEN,  J., 
dissenting. 
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BOARD  OF  OOM*RS  OF  GRAHAM  COUN- 
TT  T,  VAN  SLTOK  et  al. 

(Supreme  Gonrt  of  Kansas.    Jan.  6^  1804.) 

Compensation  of  County  Clekk— Action  on 
Bond— Statute  of  Limitations. 

1.  ITader  the  general  statnte  relating:  to  fee* 
and  salaries,  connty  clerks  are  entitled  to  no 
more  compensation  than  the  salaries  fixed  by 
law;  and  all  fees  received  by  them  for  official 
services  should  be  accounted  for,  and  deducted 
from  each  quarterly  allowance  of  salary. 

2.  A  cause  of  action  for  fees  not  accounted 
for  and  wrongfully  retained  by  such  officer  ac- 
crues at  the  end  of  each  quarter,  when  the 
allowance  of  salary  is  made. 

3.  An  action  upon  the  official  bond  of  a 
«onnty  clerk  to  recover  for  fees  received,  and 
not  accounted  for,  was  commenced  more  than 
four  years  after  the  last  allowance  of  salary 
was  made  to  him  by  the  board  of  county  com- 
missioners. Held,  that  the  action  was  barred  by 
the  three-year  statute  of  limitations.  Civil 
Code,  §  IS,  subd.  2;  Ryus  v.  Gruble,  8  Fac, 
518,  31  Kan.  767. 

(Syllabus  by  the  Coort) 

Elrror  from  district  court,  Grabam  county; 
Ohaa.  W.  Smitli,  Judge. 

Action  on  an  official  bond  by  the  board  of 
«ounty  commissioners  of  Graham  county 
against  B.  Van  Slyck  and  others.  There  was 
Judgment  for  defendants  on  demurrer  to  the 
petition,  and  plalutiS  brings  errcH:.    Affirmed. 

R.  S.  Emmons,  for  plaintiff  in  error.  Harwl 
&  Frewitt,  for  defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  by  tbe 
t)oard  of  county  commissioners  of  Graham 
county,  in  which  it  seelcs  to  recover  upon 
■the  official  bond  executed  by  B.  Van  Slyck, 
as  county  clerk,  and  Jerome  ^houp  and  Wil- 
liam Wells,  as  sureties  thereon.  In  the  peti- 
tion it  Is  alleged  that  Van  Slyck  was  duly 
elected  county  clerk  in  November,  1885,  and 
that  he  duljr  qualified  and  entered  upon  the 
duties  of  the  office  <»  January  11, 1886.  It  is 
then  averred  that  he  has  received  various 
amounts  as  fees  for  official  services,  of  which 
he  foiled  and  neglected  to  keep  an  account, 
-or  present  a  statement  of  tbe  same  to  the 
board  of  county  commissioners,  aa  the  law 
requires,  and  that  these  fees  have  never  at 
any  time  been  deducted  from  the  salary  al- 
lowed the  county  clerk,  nor  from  any  quar- 
terly installment  of  bis  salary,  as  tbe  statute 
requires.  It  is  alleged  that  on  four  different 
-occasions  he  received  different  sums  of  mon- 
■ey  as  statutory  fees  for  services  in  and  about 
the  sale  and  transfer  of  school  lands,  name- 
ly: $37.75  on  April  2,  1887;  $63.70  on  July  2, 
1887;  $25.50  on  January  3,  1888;  and  $27.90 
«]i  October  1, 1888.  It  is  then  alleged  that  at 
various  times  from  January  11,  1886,  to  Jan- 
uary 9,  1888,  he  collected,  as  transfer  fees 
for  entering  yarious  conveyances  of  lands 
and  town  lots,  the  aggregate  sum  of  $91.80. 
Tliese  several  amounts  are  set  forth  in  sepa- 
rate counts  of  the  petition,  and  it  is  averred 
that  on  December  19,  1892,  the  county  attor- 
ney made  a  demand  in  writing  for  the  re- 
turn and  payment  of  the  same,  wbidi  was  re- 


fused; and  in  each  count  there  Is  a  demand 
that  the  court  in  rendering  judgment  stall 
add  100  per  cent  as  a  penalty  to  the  amount 
of  recovery,  and  also  a  fee  of  $25  to  tbe  coun- 
ty attorney  for  the  prosecution  of  the  action. 
Defendants  demurred  to  the  petition  of  the 
plaintiff,  and,  among  other  grounds,  alleged 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was 
sustained  by  the  court,  and,  the  plaintiff 
electing  to  stand  upon  Its  petition,  it  was  ad- 
judged tliat  the  action  be  dismissed,  and  that 
the  defendants  recover  their  costs.  Upon 
this  ruling  two  questions  are  raised  for  con- 
sideration: First  Whether  the  county  derk 
is  required  to  account  t<x  the  fees  collected. 
In  order  that  the  amount  of  the  same  may  be 
deducted  from  each  quarterly  Installment  of 
salary;  and,  second,  if  be  must,  whether  tbe 
action  to  recover  these  amounts  is  barred  by 
tbe  lapse  of  time. 

Upon  the  first  question,  tbere  is  little  room 
for  discussion  or  interpretation.  The  county 
clerk  is  allowed  a  fixed  salary,  graduated  ac- 
cording to  the  population  of  the  county,  and 
the  statute  prescribes  that  such  salary  is  al- 
lowed as  full  compensation  for  all  services 
by  law  required  to  be  performed  by  him. 
Originally,  the  compensation  of  county  clerks 
was  derived  from  fees  alone,  which  they  were 
authorized  to  collect  for  their  services,  and 
they  were  permitted  to  retain  all  fees  earned 
and  collected;  bat  in  1875,  the  policy  of  the 
state  was  changed  in  this  respect,  as  far  as 
practicable,  when  it  was  enacted  that  the  coun- 
ty clerk  should  be  allowed  a  fixed  salary,  to  be 
paid  by  the  county.  Laws  1876,  c.  96.  To 
carry  out  this  policy  and  statutory  provision, 
the  county  clerk  was  required  to  keep  an  ac- 
count of  the  fees  M^ected,  in  a  book  to  l>e 
provided  for  that  purpose,  showing  the 
amount  diarged,  the  amount  received,  from 
whom,  for  what  purpose,  and  the  date  there- 
of. Another  requirement  was  that  he  should 
present  to  the  board  of  coimty  commissioners 
a  quart^ly  statement,  under  oath,  of  the 
amount  thus  received  by  him  during  the  pre- 
ceding quarter,  together  with  the  amount  oC 
fees  charged,  and  which  were  due  and  im- 
pald,  and  that  the  same  should  be  filed  with 
the  register  of  deeds.  Another  section  fixes 
the  salary  of  the  county  clerk  in  accordance 
with  the  population  of  the  county,  and  pro- 
rides  that  such  salary  should  be  paid  "as  full 
compensation,"  and  that  the  same  should  "be 
in  full  for  all  the  services  by  law  required 
to  be  performed  in  their  respective  offices 
whatsoever."  It  was  further  provided  that 
tbe  salaries  should  be  paid  in  quarterly  in- 
stallments upon  the  order  of  the  county  com- 
missioners, but  it  was  provided  "that  the 
amount  charged  by  each  coimty  clerk  as 
fees  herein  provided  tor  the  preceding  quar- 
ter shall  be  first  deducted  from  said  quarter- 
ly installment"  Penalties  are  provided  for 
tbe  failure  to  make  the  quarterly  report  as 
the  law  requires,  and  the  statute  prohibits 
an  allowance  of  salary  by  the-county  hoard 
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nntll  the  required  report  Is  made  by  the 
clerk.  The  policy  of  the  state  In  this  respect 
has  remained  unchanged  since  the  enactment 
of  the  law  of  1876,  and,  while  there  have 
been  amendments  as  to  details,  the  substantial 
proTlslons  of  the  statute,  as  then  enacted, 
still  remain  In  force.  Oen.  St  1889,  pars. 
3011-3019.  The  language  of  the  statute  clear- 
ly and  condualT^  8ho\v>  that  the  compen- 
sation of  the  clerk  Is  not  affected  by  the  fees 
which  he  may  collect.  It  was  deemed  best 
by  the  legislature  to  give  these  officers  a 
fixed  salary  upon  which  they  could  rely, 
rather  than  to  leave  them  to  the  fees  derived 
ftom  the  varying  and  unc^taln  demands  of 
the  public  for  their  services.  The  statute  Is 
prospective  in  its  terms  and  operation,  and 
therefwe  the  fact  that  subsequent  legisla- 
tures liave  changed  the  schedule  of  fees,  or 
provided  other  fees  for  added  official  duties, 
cannot  affect  the  compensation  of  these  offi- 
cers. It  is  the  manifest  policy  of  the  legis- 
lature that  all  fees  charged  must  be  account- 
ed for,  and  all  received  deducted  from  the 
quarterly  allowance  of  salary  which  the  law 
prescribes. 

The  other  objection  to  the  petition  is  more 
serious,  and,  indeed.  It  is  said  that  it  was  the 
only  one  considered  by  the  district  court, 
and  upon  whidi  it  rested  Its  Judgment 
About  five  years  elapsed  from  the  time  the 
board  of  county  commissioners  made  its  last 
settlement  with  Van  Slyck,  when  he  surren- 
dered his  office,  before  the  commencement  of 
this  action.  The  cause  of  action  alleged,  as 
we  think,  is  one  upon  a  liability  created  by 
statute,  and  should  have  been  brought  within 
three  years  aftet  it  accrued.  Civil  Code,  t 
18,  subd.  2.  It  Is  argued  that  the  action  be- 
ing upon  an  official  bond,  the  five-year  stat- 
ute provided  in  the  fifth  subdivision  of  sec- 
Uon  18  of  the  QvU  Code  should  be  applied. 
This  contention  cannot  be  sustained.  An  ac- 
tion accrued  against  the  defendant  for  the 
fees  collected  and  unaccounted  for  at  the 
quarterly  settlement  following  the  receipt  of 
such  fees.  The  public  records  disclosed  the 
performance  of  the  official  services  by  the 
clerk,  and  what  fees  should  have  been 
charged  and  collected.  The  statutory  limita- 
tion could  not  be  extended  by  the  failure  to 
demand  the  iMtyment  of  the  fees  collected, 
and  In  fact  no  demand  Is  necessary  for  fees 
so  Illegally  retained.  The  cause  of  action 
was  barred  on  all  the  claims  included  in  the 
petition  In  January,  1891,  although  an  action 
on  the  bond  for  some  purposes  might  have 
been  brought  within  a  later  date.  The  stat- 
ute providing  tor  the  five-year  limitation  is 
not  that  a  cause  of  action  on  a  bond  shall 
not  be  barred  until  five  years  have  elaps- 
ed, but  it  is  that  the  action  "can  only  be 
broui^t  within  five  years  after  the  cause  of 
action  shall  have  accrued."  An  Interpreta- 
tion of  this  provision  was  before  the  court  In 
Ryus  T.  Gruble,  31  Kan.  767,  3  Pac.  518, 
where  it  was  held  that  the  wrongs  commit- 
ted by  the  defendant  were  the  real  and  sub- 


stantial foundation  tat  the  cause  of  action, 
and  that  the  bond  was  virtually  only  a  col- 
lateral secm'ity  for  the  enforcement  of  such 
cause  of  action.  "The  bond  does  not  give 
the  cause  of  action;  the  wrongs  or  delicts  do; 
and  the  bond  simply  furnishes  security  to 
indemnify  the  persons  who  suffer  by  reason 
of  such  wrongs  or  delicts.  And  while  the- 
statute  dted  by  plaintiff  operates  to  bar  ev- 
ery action  brought  upon  the  bond  to  enforce 
a  cause  of  action  which  accrued  more  than 
five  years  prior  to  the  commencement  of  the 
action,  yet  such  statute  does  not  operate  to 
suspend  the  operation  of  the  other  statutes  of 
limitation,  or  to  continue  in  force  or  revive 
a  cause  of  action  which  Iiad  already  been 
barred  by  some  one  of  the  other  statutes  of 
limitation.  Whenever  a  cause  of  action  Is 
barred  by  any  statute  of  limitations,  the  right 
to  maintain  an  action  therefor  upon  a  bond 
which  simply  oi>erates  as  a  security  for  the 
same  thing  must  necessarily  cease  to  exist." 
See,  also,  State  v.  Conway,  18  Ohio,  235; 
State  V.  Blake,  2  Ohio  St  147;  State  v.  New 
man,  Id.  567;  Mount  T.  Lakemau,  21  Ohio 
St  643;  State  v.  Kelly,  82  Ohio  St  430; 
Dawes  v.  Shed,  16  Mass.  6.  Even  if  a  de- 
mand had  been  necessary,  it  should  have 
been  made  within  a  reasonable  time;  and. 
there  being  no  good  reason  for  delay,  the 
cause  of  action  must  have  accrued  more  than 
three  years  bef<Hre  Its  commencement  Atch- 
ison, T.  &  S.  P.  R.  Co.  V.  Burllngame  Tp., 
36  Kan.  629,  14  Paa  271;  Bauserman  v. 
Charlott,  46  Kan.  480,  26  Pac.  1051;  Id.,  50 
Kan.  794;  Rork  v.  Commissioners,  46  Kan. 
176,  26  Pac.  891.  In  auy  view  of  the  case, 
the  action  Is  "barred,  and  hence  the  ruling 
and  judgment  of  the  court  must  be  affirmed. 
All  the  Justices  concurring. 


state:  ex  rel.  HUMBOLDT  COTJNTY  v. 

BOARD  OF  COM'RS  OF  LANDER 

COUNTY.    (No.  1,391.) 

(Supreme  Court  of  Nevada.     Jan.  20,  1894.) 

Mandamus— To  County  Board — Rkqcikiko  Pat- 
MBNT  OF  Judgment  won  Costs  —  CoLUATsaAL 
Attack— Res  Judicata. 

1.  Where  a  board  of  commissionera  of  a 
county,  without  a  legal  justification,  refuse  t» 
allow  a  claim  based  upon  a  judgment  regularly 
obtained  against  the  county,  mandamus  Is  the 
proper  remedy. 

2.  The  rendition  of  a  judgment  against  a 
coun^  is  an  auditing  of  the  claim,  within  the 
meaning  of  the  statute;  and  it  becomes  the 
duty  of  the  commissioners  to  allow  it  as  an  au- 
dited claim,  unless  some  sufficient  defense  ex- 
ists to  the  judgment.  It  makes  no  difference 
in  this  rule  whether,  in  the  action  in  which  the 
judgment  was  obtained,  the  county  was  plain- 
tiff or  defendant 

3.  When  regularly  entered  up  in  a  JudK- 
ment,  the  costs  of  the  action  become  a  part  of 
the  judgment  and  their  amount  and  Justice  ace 
not  subject  to  coiiaterai  attack. 

4.  The  rule  that  mandamus  does  not  lie 
to  control  the  judgment  and  discretion  of  an  offi- 
cer, only  applies  to  the  act  to  l>e  commanded, 
and  not  to  preliminary  matters.  State  v.  Mar> 
phy,  6  Pac.  810,  19  Nev.  89.  foUowed.     I 
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5.  All  the  questions  aiMiv  in  this  case, 
snch  as  whether  there  Is  a  jud^ent,  and 
whether  any  defense  by  the  county  exists  there- 
to, arc  nifi-cly  preliminary  questions,  concern- 
ing which  the  court  will  review  the  dedsion  of 
ihe  board.  Suggested,  also,  that  the  true  cri- 
terion in  snch  cases  is  whether  it  was  intended 
that  the  action  of  the  officer  should  be  final, 
and.  if  not,  whether  there  is  any  other  plain, 
■peedy.  and  adequate  remedy. 

6.  Where  a  party  has  treated  a  judgment 
as  final  by  appealing  from  It  to  the  supreme 
court,  which  appeal  has  been  entertained  and 
decided  upon  Its  merits,  he  cannot  afterwards 
claim  that  no  final  Judgment  ha*  beat  entered 
in  the  case. 

7.  Ibe  fact  that  a  motion  to  retaz  costs  hns 
never  been  decided  does  not  stay  the  execution 
of  the  judgment,  nor  destroy  its  conclusiveness 
aa  to  the  amount  and  legality  of  the  ooats. 

(Syllabus  by  Bigelow,  J.) 

Original  application,  at  the  relation  of 
Hnmboldt  county,  for  writ  of  mandate  to 
the  board  of  county  oommLulonav  of  Lander 
oounty.     Granted. 

M.  8.  Bonnlfield,  f<Hr  rdator.  D.  S.  Tru- 
man, for  respondent. 

BIOBLOW,  J.  In  an  action  brought  by 
Lander  county  against  Humboldt  county  In 
the  district  court  of  Elko  coimty.  Judgment 
was  entered  in  favor  of  the  defendant  for 
costs.  Upon  appeal  to  this  court  by  Lander 
county,  this  Judgment  was  affirmed.  32  Pac. 
848.  Humboldt  cotmty  then  presented  to  the 
defendants,  as  the  board  of  commissioners 
of  Lander  county,  a  claim  for  the  costs  as 
entered  up  In  the  Judgment  in  the  former 
actltm,  whlcb  th^  rejected.  This  proceed- 
ing is  brou^t  to  compel  them  to  approve 
the  same  as  a  legal  claim  against  Lander 
county. 

No  execution  can  issue  in  tbla  state  against 
the  property  of  a  county;  and  It  follows  that. 
If  the  rdator  Is  not  entitled  to  the  writ  of 
mandamus  to  compel  the  defendants  to  allow 
the  claim,  there  is  no  way  by  which  it  can 
enforce  Its  Judgment  Under  such  circum- 
■tanoes,  mandamus  Is  the  remedy  usually  re- 
sorted to  and  allowed.  Merrill,  Maud,  t 
80;  2  DilL  Mun.  Corp.  f  860.  Ck>unsel  for 
defendants  contends  that  the  writ  should  not 
Issue  In  this  case,  for  the  reason  that  the 
claim  has  never  been  audited  by  the  board 
of  commissioners,  or  rejected  by  them,  and 
a  Judgment  thereafter  obtained  upon  it;  that 
It  Is  only  after  a  claim  has  been  presented 
to  the  commissioners,  and  rejected  by  them, 
and  then  a  Judgment  obtained  upon  It,  as 
contemplated  by  Oen.  St  {  1964,  that  a  per- 
emptory^ writ  of  mandamus  can  Issue  to 
compel  the  board  to  allow  the  dalm.  Before 
this  can  be  done,  as  he  contends,  this  judg- 
ment must  be  presented  as  an  ordinary  claim 
against  tbe  oonnty,  and,  upon  bdng  rejected, 
another  action  brought  upon  it,  in  which  tbe 
county  wni  be  defendant,  and  another  judg- 
ment obtained  tboreon.  We  are,  however, 
of  the  opinion  that  tiie  asco^lnment  by  the 
judgment  of  a  court  having  Jmrlsdlction  of 
the  case  that  a  certain  sum  is  due  from  the 
county  Is  an  auditing  of  it,  within  the  mean- 


ing of  the  statute,  and  that  when  so  audited 
It  becomes  the  duty  of  tbe  commissioners 
of  the  county  to  allow  It  as  such,  (Alden  v. 
Alameda  Co.,  43  Gal.  270;  Merrill,  Mand.  i 
130,)  unless  some  sufficient  defense  exists 
thereto,  such  as  fraud  In  obtaining  It,  the 
statute  of  limitations,  a  set-off,  etc.  When 
regularly  entered  up  in  a  Judgment,  the  costs 
become  as  much  a  part  of  the  Judgment  as 
anything  else  contained  therein,  and  their 
amount  and  justice  are  no  more  subject  to 
collatteral  attack.  It  follows  that  if  a  sec- 
ond action  were  permissible,  and  were 
brouRht  upon  this  Judgment,  tbe  plaintiff 
would  certainly  be  entitled  to  a  second  judg- 
ment, unless  some  defense,  such  as  those  sug- 
gested, existed  thereto.  The  claim  was  not 
rejected  upon  such  ground,  nor  does  it  ap- 
pear that  any  sufficient  defense  to  tbe  judg- 
ment exists;  and  consequently  a  ruling  that 
another  action  Is  necessary  would  simply  sub- 
ject Lander  county  to  the  additional  costs 
thereby  entailed.  Such  a  proceeding  would 
be  worse  than  useless,  and,  in  our  judgment, 
Is  entirely  imneeessary.  It  is  tbe  fact  that 
the  county's  liability  has  become  fixed  and 
settled,  and  is  no  longer  open  to  controversy, 
that  makes  It  the  absolute  duty  of  the  de- 
fendants to  allow  the  claim;  and  It  Is  equally 
as  fixed  where  the  claim  Is  made  upon  a 
judgment  in  which  tbe  county  was  plaintiff 
as  It  would  be  were  it  a  defendant  therein. 
A  Judgment  so  obtained  would  be  open  to 
the  same  defenses  that  this  one  is,  and  no 
more  nor  lees.  The  duty  to  allow  such  a 
claim  as  this  exists  Independently  of  Gen. 
St  i  1904,  and  consequently  is  not  confined 
to  the  circumstances  ttaerdn  mentioned. 

2.  It  Is  said,  however,  that  the  determina- 
tion of  whether  any  defense  to  the  judgment 
exists  involves  the  exercise  of  judgment  and 
discretion  upon  the  part  of  the  board,  that  it 
consequently  becomes  a  Judicial  question,  and 
that  the  writ  of  mandamus  will  not  issue  to 
control  the  judgmoit  and  discretion  of  tbe 
board.  In  a  certain  sense,  this  is  true,  and 
it  is  doubtless  difficult  to  draw  a  line  between 
ministerial  duties,  tbe  exercise  of  which  will 
be  controlled  by  the  writ,  and  those  involv- 
ing tbe  exercise  of  Judgment  and  discretion, 
which  will  not  Considerable  loose  language 
has  been  used  in  tbe  dedsions,  and  they  are, 
perhaps,  to  some  degree  in  conffict;  but  It 
Is  nevertheless  very  clear  tbat  tbe  fact  that 
the  act  involves  to  some  extent  the  deter- 
mination of  disputed  questions  of  either  law 
or  fact,  and  consequently  tbe  exercise  of 
Judgmait  and  discretion,  does  not  prevent 
tbe  court  from  taking  jurisdiction,  nor  from 
compelling  the  officer  to  act  in  a  particular 
way,  toe  otherwise  there  would  be  very  few 
cases  indeed  in  which  the  writ  could  ever 
issue.  This  point  as  It  arises  here  has,  bow- 
ever,  been  so  well  considered  In  the  recent 
case  of  State  v.  Murphy,  19  Nev.  88,  6  Pac. 
840,  that  it  Is  unnecessary  to  more  than 
briefly  refer  to  that  decision.    It  was  there 

held  that  while  the  writ  will  not  Issue  to, 
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control  discretion,  or  to  reylae  Judicial  ac- 
tion, this  rule  applies  only  to  the  act  to  be 
commanded  by  tbe  writ,  and  not  to  the  de- 
termination of  purely  preliminaiy  questiona. 
Xliat  principle  is  decisive  here.  All  the  quca- 
tions  concerning  which  the  board  could  pos- 
sibly exercise  any  Judgm«it  or  discretion, 
such  as  whether  the  claim  is  based  upon  a 
valid  Judgment,  and  whether  any  defense  ex- 
'  Ists  thereto,  are  merely  preliminary  ones  to 
the  main  question  of  whether  It  is  their  duty 
to  allow  the  claim.  If  no  such  question  ex- 
ists, or  if  It  is  determined  against  the  board, 
then  we  see  at  once  that  It  becomes  tbelr 
mere  ministeilal  duty  to  approve  the  claim; 
and.  If  sncb  wwe  alleged,  ft  would,  under 
tbat  decision,  devolve  njton  us  to  pass  upon 
it,  and,  if  we  concluded  it  untenable,  the 
writ  should  issue,  no  matter  what  the  con- 
clusion ot  tbe  board  may  have  been.  What 
seems  also  another  sufficient  answer  to  this 
oontentian  is  stated  in  the  case  of  Wood 
V.  Strotber,  76  Oal.  545,  18  Paa  768,  where 
it  is  held,  In  one  of  Mr.  Commissioner 
Haynes'  most  luminous  opinions,  that  the 
true  criterion  is  not  whether  the  act  sought 
to  be  controlled  by  tbe  writ  calls,  for  the  ex- 
ercise of  Judgment  and  discretl6n  in  tbe  oBL- 
cer,  but  whether  it  was  intended  that  tbls 
decision  should  be  final,  and,  if  not,  whether 
there  is  any  other  plain,  speedy,  and  ade- 
quate remedy.  Here  no  one  will  contend 
that  It  was  Intended  that  the  rejection  of  the 
relator's  Claim  should  finally  conclude  its 
right  to  recovwr  thereon,  nor  is  there  any 
other  speedy  and  adequate  remedy.  Having 
obtained  a  Judgment  which  finally  Aeter- 
mines  In  the  afflmmtive  the  relator's  right 
to  recover  its  costs,  the  only  adequate  reme- 
dy is  one  that  will  give  it  the  fruit  of  that 
successful  litigation,  which  only  the  writ  of 
mandamus  will  do. 

3.  Gen.  St.  i  1965,  requiring  claims  against 
the  county  to  be  presented  within  six  months 
of  the  time  they  become  due  or  payable,  by 
its  terms  only  applies  to  unaudited  claims; 
and,  if  we  are  right  in  the  conclusion  to 
which  we  have  come,— that  a  claim  upon  a 
Judgment  duly  rendered  is  an  audited  claim, 
^hen  this  section  has  no  appHcation. 

4.  It  was  next  argued  that  it  was  not  the 
duty  of  the  board  to  allow  this  claim,  for 
the  reason  that  no  sufficient  Judgment  has 
ever  been  entered  in  the  case  in  which  the 
claim  is  made,  in  tbat  tbe  Judgment  is  sim- 
ply for  costs,  and  in  no  wise  determines  the 
questions  that  were  at  issue  in  the  action,  and 
consequently  is  not  a  final  Judgment  We 
regard  this  as  one  of  the  preliminary  ques- 
tions tbat  tbe  board  bad  the  right  to  pass 
upon  in  the  first  Instance,  but  in  which  the 
correctness  of  their  conclusion  is  subject  to 
review  by  this  court  It  would  seem  that, 
under  the  decisions,  tbe  Judgment  is  Insuffi- 
cient, (1  Freem.  Judgm.  i  16;  1  Blade, 
Judgm.  8  31;)  but  we  are  of  the  opinion  that 
the  defendants  are  not  in  a  position  to  take 
advantage   of   the   defect    Lander   county 


treated  it  as  a  final  Judgment  when  It  ap- 
pealed from  it  to  this  court,  and  we  enter- 
tained this  appeal,  and  decided  the  case  up- 
on its  merits.  Having  treated  the  entry  as  s 
Judgment  decisive  of  the  merits  of  the  case, 
and  having  taken  and  received  the  benefit  of 
a  remedy  which  it  was  otherwise  not  entitled 
to,  we  think  that  Lander  county— and  conse- 
quently the  defendants,  as  its  representa- 
tives—should now  be  estopped  to  claim  that 
no  final  Judgment  has  been  entered  In  tbe 
action.  In  Bigelow  on  Estoppel  (page  601> 
the  author  says:  'It  may  accordingly  be  laid 
down  as  a  broad  proposition  that  one  who 
has  taken  a  particular  position  in  the  course 
of  a  litigation  must  while  tbat  position  re- 
mains unretracted,  act  consistently  with  it" 
The  cases  of  People  v.  Albany  &  a  R.  Co., 
38  How.  Pr.  51,  and  Irwin  T.  Nuckolls,  3 
Neb.  441,  read  in  connecti«i  with  Nuckolls 
V.  Irwin,  2  Neb.  60,  are  quite  in  point  See, 
also^  1  Herm.  Bstop^  {  28S.  In  Clark  v. 
Dunnam,  46  Cal.  204,  tbe  court  said:  "The 
only  point  to  be  decided  under  the  agreed 
statement  Is  whether  the  decree  of  August 
20,  1869,  is  a  final  money  Judgment  in  the 
sense  of  the  statute,  and  therefore  bore  in- 
terest Hie  plaintiCr  in  this  acticm  treated 
the  decree  as  final  when  he  prosecuted  an 
appeal  from  it  If  it  was  not  final,  bis  ap- 
peal should  have  been  dismissed  on  tbat 
ground.  But  we  entertained  the  appeal  and 
decided  the  cause,  and  in  Justice  the  plalntUr 
should  now  be  estopped  to  deny  tlie  finality 
of  the  decree." 

5.  After  the  filing  of  the  cost  bill,  tbe 
plaintiff.  Lander  county,  made  a  motion  to 
retax  the  costs.  This  motion  has  never  been 
heard  or  disposed  of,  and  It  is  urged  that 
for  tills  reason  the  Judgment  is  not  cchicIu- 
slve  of  the  amount  and  correctness  of  the 
costs  therein  entered.  Any  error  in  the  cost 
bill  should  have  been  corrected  in  that  »c- 
tion.  We  regard  the  Judgment  as  conclusive, 
in  this  proceeding,  that  the  costs  therein  ea- 
t«red  were  properly  charged.  A  simple  mo- 
tion to  retax  would  not  stay  the  execution  or 
enforcement  of  the  Judgment,  nor  destroy  Its 
conclusiveness,  and  therefore,  wheth«  now 
pending  or  not,  it  is  ImmatMlal  In  tills  pro- 
ceeding.   Let  the  writ  issue. 

MURPEnr,  C.  J.,  and  BELKNAP,  J^  oon- 
cur. 
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L  Under  Const  art  4.  {  15,  providing  tiiat 
a  bill  shall  be  read  on  mree  several  days  Id 
each  house  before  its  passage,  nnleaa,  in  a 
case  of  exigency,  two-thiras  of  the  house,  wherv 
the  bill  is  peuding,  siiall  vote  to  dispeDse  there- 
with, the  reading  of  a  bill  may  tie  dispenatd 
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with   by   a   reaolntieo    czprMsly   naming    th* 
bm,  dioagh  Inclndins  other  bills. 

2.  Tie  motive  of  a  legislator  in  voting  for 
a  resolution  declaring  a  bill  a  case  of  nrgency, 
and  dispensing  with  readings  thereof,  cannot 
be  inqnired  into. 

3.  An  act  creating  and  providing  for  the 
original  organization  of  a  county  is  not  special 
or  local  legislation. 

4.  It  is  no  objection  to  a  bill  creating  and 
providing  for  the  original  organization  of  a  coun- 
ty that  it  does  not  divide  the  county  into  esu- 
pervisor  districts,  but  allows  supervisors  to 
be  in  the  first  instance  elected  at  large,  who, 
under  the  general  law,  have  power  to  divide  the 
county  into  districts. 

Department  2.  Appeal  from  superior  court, 
Sacramnito  comity;  Matt  F.  Johnson,  Judge. 

Action  by  the  people,  on  the  relation  of 
Scearce  and  others,  against  the  county  of 
Glenn,  to  have  it  declared  not  legally  or- 
ganized. Judgment  for  defendant  Flatntlffa 
appeaL   AfOrmed. 

Atty.  Oen.  Hart,  Stanly  &  Hayes,  and  H. 
M.  Albety,  for  appellants.  Aylett  R.  Cot- 
ton and  J.  C.  Campbell,  for  respondent 

McFARLAND.J.  On  March  11, 1801,  an  act 
of  the  legislature  was  approved  entitled  "An 
act  to  create  the  county  of  Glenn,  to  estab- 
lish tbe  boundaries  thereof,  and  to  provide 
for  its  organization,"  (St  1891,  p.  88;)  and 
defendant  claims  that,  in  pursuance  of  the 
proTislons  of  that  act,  the  county  of  Glenn 
became  duly  organized.  For  some  time  past 
defendant  has  been  exercising  tbe  ordinary 
functions  of  a  county  government  and  has 
been  recognized  as  such  by  tbe  political  and 
executive  departments  of  the  state  govern- 
ment This  present  proceeding  was  brought 
in  the  superior  court  in  the  name  of  the  peo- 
ple,  to  bave  It  Judicially  decreed  that  said 
county  of  Glenn  "Is  not  legally  organized, 
and  is  not  a  separate  county  government;" 
that  It  has  ustu-ped  the  franchise  of  a  public 
corporation;  and  that  it  be  precluded  from 
exercising  the  same,  etc.  To  the  complaint 
defendant  interposed  a  demurrer,  upon  gen- 
eral as  well  as  upon  many  special  grounds. 
The  demnrrer  was  sustained,  and,  plaintiffs 
declining  to  further  amend.  Judgment  was 
rendered  for  defendant   Plaintiffs  appeal. 

The  only  point  presented  by  appellants  at 
the  oral  argument  and  the  main  one  made 
In  their  brief,  is  that  said  act  providing  for 
the  creation  of  Glenn  county  was  not  before 
its  passage  by  tbe  state  senate,  "read  on 
three  several  days"  In  that  branch  of  tbe 
legislatore.  In  accordance  witb  the  provision 
of  section  15  of  article  4  of  the  state  con- 
stltntliMi;  that  such  provision  was  not  dis- 
pensed with  by  a  two-tblrds  vote  of  the 
senate,  as  may  be  done  under  that  section; 
and  that,  therefore,  said  act  is  onconstltti- 
tlonal  and  Toid.  Tbe  complaint  avers  that 
said  act,  which  bad  been  regularly  passed  In 
tbe  assembly,  and  was  designated  as  "As- 
sembly Bill  No.  18B,"  was  not  read  on  three 
several  days  before  its  passage  in  that  body. 
But  tbe  complaint  also  shows  that,  before 


Its  passage  in  the  senate,  a  resolution  wa» 
there  adopted  by  a  two-thirds  vote,  by  which 
it  was  resolved  that  said  act  (Assembly  BlU 
Mo.  185,)  and  also  a  number  of  other  bills, 
"present  'cases  of  urgency,'  as  that  term  is 
used  in  section  fifteen  of  article  four  of  tbe 
constitution,  and  the  provision  of  that  section 
requiring  that  tbe  bills  shall  be  read  on  three 
several  days  In  each  house  is  hereby  dis- 
pensed with,  and  it  Is  ordered,"  eta  The 
only  objection  to  the  dispensing  resolution  is 
that  it  Included  other  bills  as  well  as  the  one 
now  In  question.  But  tbe  constitution  doe» 
not  undertake  to  provide  tbe  form,  or  to  set 
limitations  to  tbe  manner,  in  which  the  dis- 
pensing power  shall  be  exercised.  The  words 
are  simply:  "Unless,  in  a  case  of  urgency, 
two-thirds  of  the  bouse  where  such  bill  may 
be  pending  shall,  by  a  vote  of  yeas  or  naysr 
dispense  witb  this  provision."  It  merely  pro- 
vides that  a  bill  shall  be  read  on  three  dif- 
ferent days  in  each  house,  unless  such  houser 
by  a  two-thirds  vote,  shall.  In  some  appro- 
priate form,  dispense  with  that  necessity.. 
This  was  done  in  the  case  at  I>ar  with  re- 
spect to  tbe  bill  in  question,  tbe  bill  b^ng 
expressly  named  In  the  resolution.  The  main- 
virtue  of  tbe  provision  is  evidently  the  re- 
quirement of  a  two-thirds  vote.  Tbe  consti- 
tution does  not  either  expressly  or  by  nec- 
essary Implication,  prohibit  the  senate  from 
exercising  Its  dispensing  power  with  respect 
to  two  or  more  bills  by  one  declaration  of  its 
purpose;  and  the  unquestioned  rule  with  re- 
spect to  American  states  is  that  the  legisla- 
ture may  exercise  all  legislative  iiower  not 
prohibited  to  it  by  the  constitution.  The- 
Judiciary,  when  called  upon  to  determine 
what  the  law  is  that  applies  to  an  action- 
regularly  pending  In  a  court,  is  sometimee 
forced  to  say  that  a  particular  act  of  the 
legislature  invoked  by  one  of  the  parties  to- 
the  action  is  not  law,  because  in  conflict  with 
the  higher  law,— tbe  constitution;  but  it  will 
exercise  that  delicate  power  only  in  cases- 
where  the  legislature,  in  passing  the  act  In 
question,  did  dearly  violate  some  prohibitory 
clause  of  the  constitution.  To  otherwise  ex- 
ercise it  would  be  to  confound  the  distinction 
between  tbe  co-ordinate  departments  of  the 
government  And,  in  the  case  at  bar,  to- 
bold  here  that  the  Glenn  county  act  is  un- 
constitutional, for  the  reason  assigned,  would 
simply  be  to  substitute  our  Judgment  of  the 
propriety  of  certain  legislative  action  for  that 
of  tbe  legislators  themselves,  whose  Judgment 
in  the  premises  was,  under  the  constitution, 
supreme  and  final. 

It  is  averred  in  the  cmnplaint  that  several 
of  the  senators  who  voted  to  declare  the- 
Glenn  county  bill  a  case  of  urgency  after- 
wards voted  against  the  bill  on  Its  final  pas- 
sage, This  averment  is  clearly  of  no  value. 
It  was  made  to  indicate  that  such  senators 
may  have  voted  In  the  first  Instance  through 
Improper  motives.  In  the  first  place,  if  vau- 
tlves  could  be  at  all  inquired  into  hare,  we 
would  not  hunt  after  bad  motivoi  fm:  aa  act 
Jigitizcdby  VjOOv  IC 


804 


PACIFIC  RErOETEB,  Vol.  35. 


(Gd. 


whon  worthy  motlTes  were  apparent  For 
iustuuce,  a  legislator,  although  opposed  to  a 
uoi-tuiu  bill,  might  well  vote  to  dispense  with 
the  readings  on  different  days,  Iiecause  he 
thought  that  the  public  interest  required 
speedy  action  on  the  subject;  or  It  migjit 
well  be  Uiat  between  the  first  and  second 
rote  he  had  changed  his  views  as  to  the  pol- 
icy of  the  bill.  Other  creditable  motives 
could  easily  be  suggested.  But  the  motives 
which  induced  legislative  action  are  not  a 
subject  to  Judicial  Inquiry;  and  a  legislative 
act  cannot  l>e  be  declared  unconstitutional 
because.  In  the  opinion  of  a  court,  it  was  or 
might  have  been  the  result  of  improper  con- 
siderations. A  court  Is  neither  the  director 
of  the  discretion  of  a  legislator,  nor  the 
keeper  of  bis  conscience.  The  case  of  Bloom 
▼.  Xenla,  32  Ohio  St  461,  cited  and  reUed 
on  by  appellants,  is  not  authority  for  them, 
but  Is  authority  against  than.  The  case  in- 
volved the  validity  of  an  ordinance  of  a  mu- 
nicipal corporation,  and  the  facts  were  that 
the  rules  were  suspended  generally,  without 
special  mention  of  the  ordinance  in  question, 
and  then,  after  a  certain  other  ordinance  had 
been  passed,  the  ordinance  in  question  was 
passed,  without  any  further  suspension  of 
the  rules.  But  the  court  elaborately  shows 
the  distinction  between  a  municipal  corpora- 
tion, with  granted  and  limited  powers,  and 
the  legislature  of  a  state,  with  powers  unlim- 
ited, except  by  prohibitions  of  the  constitu- 
tion. The  court  says:  "The  efforts  of  courts 
are  to  sustain  acts  of  the  legislature.  They 
will  not  be  declared  unconstitutional  imless 
clearly  sa  •  *  •  By  the  terms  of  the  or^ 
ganic  law  the  legislative  power  of  the  state 
is  declared  to  be  vested  in  the  gmeral  as- 
sembly. The  grant  of  power  is  general,  not 
special  It  embraces  all  such  legislative 
power  as  the  people  of  the  state  could,  un- 
der the  federal  constitution,  confer,— the 
whole  legislative  power  of  the  state.  The 
limitations  upon  the  exercise  of  this  power 
thus  broadly  confined  are  special,  and  are  to 
be  found  In  other  parts  of  the  instrument 
When,  therefore,  the  power  of  the  legisla- 
ture to  en^ct  a  general  law  Is  disputed,  the 
proper  question  is  whether  such  exercise  of 
legislative  power  la  clearly  prohibited  by  the 
constitution." 

There  are  other  points  made  by  appellants 
in  their  brief,  wbldi  we  do  not  deem  neces- 
sary to  be  largely  discussed.  They  are  in 
great  part  answered  by  the  dedsion  of  this 
court  in  People  r.  McBVtdden,  81  OaL  489,  22 
Pac.  851,  which  Inrolved  the  validity  of  the 
act  creating  the  county  of  Orange.  It  must 
be  remembered  that,  as  held  in  the  case  Just 
cited,  an  act  creating  and  providing  for  tbe 
original  organization  of  a  new  county  Is  not 
within  the  prohibitions  of  the  con8titatl<« 
against  special  and  local  legislation;  and 
this  consideration  parries  most  of  the  addi- 
tional thrusts  made  in  the  brief  at  the  valid- 
ity of  the  Glenn  county  act  Many  of  the 
provisions  of  an  act  creating  a  new  county 


ore  intended  to  be  only  preliminary  and  tem- 
porary, and  are  necessary  to  put  the  new  po- 
litical subdivision  on  its  feet;  so  that,  at  the 
expiration  of  time  limited  for  the  existence 
of  the  temporary  expedients,  the  coimty 
may.  In  due  course,  take  its  place  under  the 
general  law  for  the  government  of  organ- 
ized counties.  And,  as  there  is  no  limita- 
tion upon  the  means  which  may  be  employed 
tor  this  preliminary  organization  of  a  county. 
It  is  not  fatal  to  tbe  Glenn  county  bill  that 
it  does  not  Itself  provide  for  the  division  of 
the  proposed  county  into  supervisor  districts, 
but  allows  five  supervisors  to  be.  In  the  first 
Instance,  elected  at  large,  who  have  power 
under  the  general  law  to  divide  the  county 
Into  districts. 

Neither  do  we  see  anything  in  the  objec- 
tion to  the  manner  in  which  the  election, 
at  which  the  voters  of  proposed  new  county 
expressed  their  will,  was  held.  It  was  held 
in  accordance  with  the  provisions  of  the  act 
itself;  and  by  subdivision  11,  S  25,  art  4,  of 
the  constitution,  there  may  be  a  special  law 
for  holding  and  conducting  an  election  "on 
the  organization  of  new  counties."  There  are 
In  the  complaint  some  attempted  allegations 
of  fraud  at  the  election;  but  If  the  deter- 
mination of  the  commissioners,  appointed  by 
the  act  to  superintend  the  election  and  de- 
clare the  result,  is  not  conclusive  of  that 
point  In  the  abs«ice  of  any  law  for  contest- 
ing such  an  election,  stUl  the  said  allega- 
tions are  only  of  conclusions  of  law,  and 
state  no  facts  sufficient  to  constitute  such 
fraud.  There  were  special  demurrers  on 
that  point,  and  they  were  properly  sustained. 
There  are  no  other  points  necessary  to  be 
specially  mentioned.  The  Judgment  ap- 
pealed from  is  affirmed. 

We  concur:  DS>  HAVEN,  J.;  FITZGEBr 
AIJ>,  J. 


HAMILTON  V.  BATES  et  aL  (N«.  19,211) 
(Supreme  Court  of  California.  Dee.  21.  1803.) 
Corporations— Contracts. 
Where  a  president  of  a  corporation 
agrees  that  the  corporatioa  shall  assume  the 
debts  of  a  person  it  cannot  be  held  liable  bj  a 
creditor  of  snch  person,  no  corporation  action 
with  relation  to  tne  contract  bang  shown,  but 
it  being  claimed  simply  that  money  paid  on 
the  contract  came  into  possession  m  the  cor- 
poration. 

Commissioners'  decision.  Department  1. 
Appeal  ftom  superior  court,  Los  Angeles 
county;  W.  L.  Pierce,  Judge. 

Action  by  Charles  S.  Hamilton  against  F. 
B.  Bates  and  others  and  the  Goronado  Beach 
Company.  Judgment  for  defendants.  Plain- 
tiff appeals.    Afllrmed. 

J.  J.  Henderson  and  Luce  &  McDonald, 
for  appellant  Works  ft  Works,  for  respond- 
ents. 

TEMPLE,  C.  This  appeal  ts  from  a  Judg- 
ment of  nonsuit,  rendered4;i  f&ror  itf  the  de- 
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t'cudont  the  Coronado  Beacn  Company,  and 
was  taken  within  60  days  after  the  rendition 
u(  the  Judgment     The  action  was  brought  to 
recover  $2,152  for  goods  sold  and  delivered 
to  Ben  S.  and  Joele  A  Miller.    The  respond- 
ent was  sued  upon  the  supposition  that  for  a 
valuable  consideration,  paid  to  it  by  one  F. 
E.  Bates,  it  liad  promised  to  pay  all  the  in- 
debtedness of  the  Millers.     Plaintiff  claims 
that  the  contract  is  one  made  expressly  .for 
his  benefit,  upon  which  he  may  therefore  sue, 
ns  provided  in  section  1559,  Civil  Code.    Ben 
S.  Miller  and  Josie  A.  MiUer,  hU  wife,  bad 
purchased  a  large  amount  of  land  from  the 
Coronado  Beach  Company,  for  which  they 
held  contracts;  the  purchase  money  not  hav- 
ing been  paid.    They  had  built  upon  the  land 
purchased  an  hotel  called  the  "Hotel  Joseph- 
ine."    About  January  27,  1888,  being  unable 
to  pay  their  indebtedness,  they  entered  into 
a  verbal  arrangement  with  Bates,  who  had 
become  liable  for  a  large  amount  of  their  in- 
debtedness,   by    which    Bates   was    to   take 
their  property  and  sell  It,  and  trom  the  pro- 
ceeds pay  their  debts.     It  is  a  matter  of  dis- 
pute as  to  whether  Bates  then  undertook 
and  promised  to  pay  all  the  indebtedness  of 
the  Millers.    The  purchase  money  due  the  re- 
spondent, for  which  they  held  the  land  as 
Bocurity,    was    $40,785.41.     Bates    had    pre- 
viously become  responsible  for  about  $1,900 
of  the  MiUers'  debts,  and  they  owed  about 
$8,000    more,'  which    are    called    "floating 
debts."    The  debts  sued  up<m  are  a  part  of 
this  floating  Indebtedness,  for  which  Bates 
was  certainly  not  liable  prior  to  the  arrange- 
ment with  the  Millers,  above  alluded  to;  and 
I  think  there  is  no  evidence  in  the  case  upon 
which  the  court  could  have  found  that  Bates 
then  assumed  such  debts.     Subsequently  to 
the  verbal  arrangement  it  was  agreed  that 
respondent  should  convey  the  title  to  the 
land  to  Bates,  who  should  secure  the  pur- 
chase money  by  a  mortgage  to  the  respond- 
ent     Accordingly   the   deed    and    mortgage 
were  executed,  and  at  the  same  time  an  in- 
strument in  writing  by  all  the  parties,  recit- 
ing the  change  in  the  relation  of  the  corpo- 
ration to  the  property,  and  wherein  Bates 
agreed  to  save  the  respondent  harmless  from 
loss  through  certain  claims  against  the  prop- 
erty, and  particularly  against  the  attachment 
of  the  ChadlK)ume  Furniture  Company  and 
tbe  floating  indebtedness  of  the  Millers.    Aft- 
erwards.  March   10,  1888,  the  Millers  exe- 
cuted a  release  in  favor  of  Bates,  whereby 
they  released  Bates  from  all  claims  on  ac- 
count of  the  conveyance  to  him  of  said  prop- 
erty, provided  Bates  should  pay  all  their  in- 
debtedness In  the  county  of  San  Diego,  not 
exceotling  in  the  aggregate  $70,000.    This  was 
not  signed  by  Bates,  and  was  probably  in- 
tended to  release  him  from  that  part  of  the 
first  verbal  arrangement  in  which   it  was 
agreed  that,  in  case  of  a  surplus  after  pay- 
ment of  the  debts,  such  surplus  should  be 
equally  divided  between  Bates  and  tbe  Mil- 
lers.    Before  this  last  instrument  was  exe- 
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cnted,  however,  to  wit,  February  23,  1888. 
Bates  had  l>ecome  convinced  that  he  would 
be  unable  to  manage  the  debts  of  the  Millers, 
or  prevent  the  property  from  being  sold  un- 
der the  attachments.  He  therefore  Informed 
Babcock,  who  was  president  and  manager  of 
respondent,  of  his  inability.  Babcock  then 
asked  what  he  could  do  to  induce  the  corpo- 
ration to  assume  the  indebtedness  of  the 
Millers.  It  was  then  finally  arranged  be- 
tween Bates  and  Babcock,  acting  as  presi- 
dent and  manager  of  respondent,  that  Bates 
would  pay  to  respondent  $15,000,  and  hold 
the  property  for  the  Beach  Company,  or  con- 
vey it  to  any  one  at  request  of  that  com- 
pany; that,  in  case  the  debts  were  paid,  the 
corporation  should  have  and  retain  one-half 
of  any  surplus  that  might  remain,  and  Bates 
should  have  the  other  half;  in  consideration 
of  which  Babcock  agreed  for  the  corporation 
that  it  would  pay  all  the  indebtedness  of  the 
Millers.  Bates  paid  to  Story,  who  was  act- 
ing with  Babcock,  for  the  corporation,  of 
which  he  was  vice  president,  the  $15,000. 
This  was  cliarged  to  tbe  corporation,  and 
most  of  it,  it  is  shown,  was  afterwards  paid 
out  in  the  name  of  the  corporation  upon  the 
debts  of  the  MiUers  in  discharge  of  attach- 
ments upon  the  property. 

Respondent's  coimsel  contend  that  the  evi- 
dence only  shows  that  Babcock  and  Story 
undertook  and  agreed  to  pay  certain  debts 
which  were  th^  threatening  to  throw  tbe 
Millers  Into  insolvency,  and  did  not  assume 
to  pay  all  the  debts;  but,  as  the  Judgment  is 
by  nonsuit,  we  must  assume  as  against  it 
that  every  fact  was  proven  in  faver .  of 
plaintiff  which  there  was  any  substantial 
evidence  tending  to  prove.  It  will  be  pre- 
sumed that  the  trial  .court  considered  all 
such  facts  as  established,  and  held  as  matter 
of  law  that,  conceding  that  they  were  prov- 
en, they  did  not  entitle  the  plaintiff  to  Judg- 
ment Bates  testified  very  clearly  that  Bab- 
cock agreed  for  respondent  that  it  should 
assume  all  tbe  debts  of  the  Millers  in  San 
Diego  county.  The  motion  for  a  nonsuit  was 
based  upon  seven  alleged  defects  in  the  evi- 
dence. Tbe  one  sustained  by  the  court  was 
that  it  was  not  shown  that  the  corporation 
ever  assumed  the  indebtedness.  As  I  think 
this  point  must  be  sustained,  it  is  not  nec- 
essary to  consider  the  others.  The  only 
showing  in  regard  to  the  corporation  in  the 
record  consists  in  the  allegation  that  it  is  a 
corporation;  the  proof  that  it  had  sold  land 
to  the  Millers;  that  it  conveyed  the  title 
to  Bates,  and  received  a  mortgage  for  the 
purchase  money;  that  Babcock  assumed  to 
act  for  it  as  president  and  manager;  that 
Story  signed  a  receipt  as  its  vice  president; 
that  a  payment  was  made  in  its  name,  and 
a  note  so  indorsed;  that  Story  was  heard  to 
say  that  he  had  paid  the  $15,000  to  it.  and 
the  testimony  of  Bates  that  some  of  the 
Miller  land  had  been  sold,  and  the  proceeds 
divided  between  himself  and  the  corporation. 
There  was  no  proof  as  to  the  chftracter  or 
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purpose  of  the  corporation,  or  the  nature  of 
the  boslness  In  which  It  was  engaged. 
There  was  no  proof  as  to  who  were  its 
directors  or  stockholders,  or  that  Babcock 
or  Story  owned  any  stock  except  by  such 
presumption  as  would  arise  from  the  fact 
that  they  assumed  to  act  as  president  and 
vice  president.  No  corporate  action  of  any 
kind  Is  shown.  There  was,  so  far  as  the 
proof  shows,  no  meetfng  of  the  board  of 
directors  or  of  the  stockholders.  There  was 
no  proof  tending  to  show  the  nature  or  ex- 
tent of  the  authority  of  the  president  or  rice 
president,  or  that  they  had  been  accustomed 
to  transact  business  of  any  kind  for  the 
corporation.  It  is  not  a  case  where  an  agent 
had  ostensible  authority,  as  there  is  no  evi- 
dence whatever  as  to  what  Babcock's  au- 
thority was,  and  no  facts  tending  to  show 
that  any  one  had  a  right  to  assume  anything 
whatever  as  to  the  extent  and  scope  of  his 
anthorlty.  There  is  no  proof  that  any  one 
was  or  could  have  been  deceived  upon  the 
subject  It  is  not  shown  that  the  directors 
took  any  action  whatever  upon  the  matter. 
Perhaps,  had  they  done  so,  it  might  be  as- 
sumed that  a  resolution  authorizing  it  had 
been  passed.  It  is  not  shown  In  proof  that 
there  were  any  directors.  It  was  not  shown 
that  the  articles  of  incorporation— in  other 
words,  its  charter— would  Justify  such  a 
transaction.  One  dealing  with  a  corporation 
is  bound  to  take  notice  of  the  limitations  of 
its  charter.    Mor.  Priv.  Corp.  i  591. 

It  Is  not  claimed  that  there  Is  any  proof 
of  an  actual  ratiflcation  of  the  agreement 
made'by  Babcock  and  Story,  but  it  is  con- 
tended that  the  corporation  has  received  the 
benefit  of  the  contract,  and  cannot  now  re- 
pudiate its  obligations.  The  benefits  alleged 
to  have  been  received  are  the  $15,000  paid 
by  Bates  in  cash;  the  agreement  that  the 
land  should  be  sold,  and  the  corporation 
should  have  one-half  of  the  surplus;  and  the 
statement  of  Bates  that  some  land  had  been 
sold,  and  the  proceeds  divided  between  him- 
self and  the  Beach  Company.  So  far  as 
the  first  is  concerned,  it  seems  to  have  been 
a  mere  matter  of  bookkeeping  by  Babcock 
and  Story.  They  charged  the  money  to  the 
corporation,  and  when  it  was  paid  out  in  dis- 
charge of  the  Miller  debts  the  checks  were 
drawn  in  the  name  of  the  corporation.  It 
is  not  shown  that  any  stockholder  or  director 
ever  knew  of  the  transaction,  or  that  the 
treasurer  of  the  corporation— If  there  be  one 
—ever  had  the  money.  It  is  presumable  that 
more  than  that  sum  was  paid  to  discharge 
pressing  Miller  debts,  for  Bates  testified  that 
he  made  the  arrangement  with  Babcock  be- 
cause he  only  had  $15,000,  which  was  not 
enough  for  that  purpose.  The  evidence  only 
shows  that  Babcock  and  Story  paid  the 
Chadbourne  claim,  which  was  a  little  more 
than  $13,000.  It  was  shown  that  the  prop- 
erty was  not  sold  for  enough  to  pay  the 
Miller  debts.  It  was  in  fact  sold  to  pay 
Uie  purchase  money.    As  to  the  statement 


of  Bates  that  he  had  sold  some  land  and 
divided  the  proceeds,  it  does  not  appear 
when  he  sold  the  land.  It  may  have  been 
before  the  arrangement  with  Babcock,  and 
the  money  part  of  the  $15,000.  But  Bates 
does  not  specify  how  the  money  was  paid, 
or  to  what  agent  of  respondent  he  gave  It. 
We  are  Justified  in  supposing  it  was  simply 
given  to  Babcock  or  Story.  But  there  is 
nothing  in  all  this  which  tends  to  prove  a 
ratification  of  the  contract  made  by  Babcock 
and  Story.  At  the  most.  It  would  only  tend 
to  show  that  the  corporatlMi  had  received 
a  benefit  which  It  could  not  retain  when  it 
repudiated  the  contract  made  on  Its  b^ialf. 
In  Fouike  v.  Railroad  Co.,  51  Cal.  365,  It 
was  held  that  In  such  case  the  express  con- 
tract Is  not  ratified,  but  the  corporation  Is 
liable  upon  an  Implied  contract  to  pay  for 
the  benefit  received,  and  the  recovery  must 
be  limited  to  the  extent  of  the  benefit  Sec- 
tion 1569,  Civil  Code,  only  authorizes  a  per- 
son not  a  party  to  a  contract  to  sue  when 
it  Is  expressly  made  for  his  benefit  He 
cannot  sue  upon  an  Implied  contract  and, 
if  he  could,  in  no  sense  would  this  be  one 
made  for  his  benefit.  And  then  there  la  a 
total  absence  of  proof  showing  that  the  re- 
spondent has  retained  any  benefit  from  the 
arrangement  As  the  property  did  not  sell 
for  more  than  its  own  debt  for  which  It  had 
a  preferred  lien,  the  presumpQon  is  It  ha.<; 
nothing. 

It  is  not  necessary  here  to  hold  that  a  cor- 
poration may  not  so  deal  with  an  unauthor- 
ized contract  as  to  be  held  to  have  become 
bound  by  Its  terms.  We  are  dealing  with 
a  case  in  which  no  corporate  action  with 
reference  to  the  contract  Is  shown,  but  where 
it  Is  claimed  simply  that  money  paid  upon 
the  contract  has  come  Into  its  possession. 
There  is  no  evidence  tending  to  show  that 
any  creditor  has  l>een  Induced  to  change  his 
position  to  his  injury  by  reason  of  supposed 
assumption  of  the  Millo-  debts.  Indeed, 
they  would  hardly  have  been  justified  In  do- 
ing so,  in  view  of  the  fact  that  In  the  Code 
the  right  of  the  parties  to  the  contract  to 
rescind  it  at  any  time,  at  least  before  it  has 
been  acted  upon,  is  expressly  recognized.  I 
think  the  Judgment  should  be  affirmed. 

We  concur:    SEARLS,  0.;  VANCLIEP,  C. 

PER  CURIAM.  F<v  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ap- 
pealed from  is  affirmed. 


DAVIS  V.  liAIblB  et  aL    (No.  15,298.) 
(Snpreme  Court  of  California.     Dec.  21,  1893.) 
JDDOMBNT — Correction — NbwTkmi, — Sctficisx- 

OT  OF  HOTIOM— ACTIOH  ON  NOTS— DBPBMSB  OF 

Altbratioxs— Openino  Cash. 

L  A  judgment  in  an  action  against  an  ad- 
miniBtrator  that  la  entered  against  liim  person- 
ally will  be  corrected  on  upeal  thesefivm,  as 
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the  error  la  one  that  is  apparent  on  the  Jodg* 
ment  roll. 

2.  A  Judgment  in  an  action  against  an  ad- 
ministrator uat  is  made  Immediatdy  enforce- 
able will  be  corrected  on  appeal  therefrom 
BO  as  to  make  it  payable  "in  due  course  of  ad- 
ministration." as  required  by  Code  Civil  Proc. 
I  1504,  as  the  error  is  one  that  is  apparent  on 
the  judgment  roll. 

3.  A  judgment  in  an  action  on  a  note  for 
a  sum  larger  than  the  principal  and  interest  due 
on  the  note  will  be  corrected  on  appeal  there- 
from, as  the  error  is  one  that  ia  apparent  on  the 
judgment  roll. 

4.  The  denial  of  a  motion  for  a  new  trial 
on  the  ground  of  insufficiency  of  evidence  will 
not  be  reviewed  where  the  bill  of  exceptions  on 
whidi  the  motion  was  made  contains  no  excep- 
tion on  that  ground,  and  no  specification  of 
any  particular  in  which  It  is  claimed  the  evi- 
dence was  insufficient. 

6.  In  an  action,  tried  before  the  court,  on 
a  note  guarantied  by  defendant's  intestate,  er- 
ror cannot  be  predicated  on  the  consideration 
of  the  note  as  evidence,  on  the  ground  that  It 
had  been  altered  after  intestate's  death,  where 
no  objection  was  o&ered  to  its  admission  on 
such  ground,  and  the  court  found  the  note  in 
the  form  U  which  it  was  made. 

6.  In  an  action,  tried  befoVe  the  oonrt 
against  an  administrator  on  a  note  goarantied 
by  his  intestate,  the  cotirt's  refusal  to  opoi  the 
case  after  taking  It  onder  advisement,  to  permit 
the  administrator  to  show  that  he  demanded  Ihe 
production  of  the  original  note  when  the  claim 
was  presented  to  him,  is  a  proper  exercise  of 
discretion  when  it  does  not  appear  that  the 
claim  waa  rejected  becanse  of  the  nonprodno- 
tion  of  the  origlnaL 

Commissioners'  dectslon.  Department  1. 
Appeal  from  superior  court,  Alameda  conaly; 
F.  W.  Henstaaw,  Judge. 

Action  by  Joseph  Davis  against  George  W. 
Ijfuab,  administrator  of  the  estate  of  William 
H.  Lamb,  deceased,  and  another,  on  a  prom- 
tssory  note.  Judgment  tar  plaintiff.  Defend- 
ant Lamb  appeals.    Modified. 

Welles  Whltmore,  for  appellant  Marcus 
Rosenthal,  for  respondent 

VANCUBF,  0.  Action  on  a  promissory 
note  made  by  the  defendant  Larabee  to  A. 
Davis  &  Son,  and  Indorsed  by  the  decedent 
OS  guarantor.  The  plaintiff  is  a  member  of 
the  firm  of  A.  Davis  &  Son,  and  sues  as  as- 
signee of  the  nota  The  defendant  Larabee 
was  not  served  with  stmimona.  The  court 
found  In  favor  of  plaintiff  on  all  the  Issues 
of  fact,  and,  among  other  things,  found  the 
note  to  have  been  made  and  Indorsed  in  the 
following    form:    "$400.00.     San    Francisco, 

Oct  19,  1889.   Two  months  after  date 

promise  to  pay  to  the  order  of  A.  Davis  & 
Son  four  bnndred  dollars,  for  value  received, 

with  interest  at  p«  cent  per  

from until  paid,  both  principal  and  in- 
terest payable  only  in  United  States-  g(dd 
coin;  and  in  case  rait  is  instltated  to  c<dlect 
this  note^  or  any  p<Hrtloa  thereof, prom- 
ise to  pay  0aCb  additiooal  sum  as  tbe  court 
may  adjudge  reasonably  as  attorney's  fees  In 
said  suit  C.  B.  Larabee."  As  condusions 
of  law  the  court  found  as  follows:  "(1)  That 
by  the  terms  of  said  promissory  note  the  de- 
fendant larabee  promised  to  pay  to  the  or- 
der of  aald  A.  Davis  &  Son,  two  months  after 


its  date,  the  sum  of  four  Itimdred  dollars, 
with  interest  thereon  from  its  date  at  the 
rate  of  seven  per  cent  per  anntui,  and,  in 
case  suit  should  be  instituted  to  collect  said 
note  or  any  part  thereof,  such  additional  siun 
as  the  court  should '  Judge  reasonable  as  at- 
torney's fees  in  such  suit  (2)  That  the  said 
note  was  a  nonnegotlable  instrument,  and  the 
said  William  H.  Lamb,  by  such  indorsement 
became  a  guarantor  of  such  note,  and  guar- 
antied the  payment  by  said  Larabee  of  the 
amount  of  said  note.  (3)  That  by  reason 
thereof  the  plaintiff  Is  entitled  to  Judgment 
against  the  defendant  George  W.  Lamb,  as 
administrator  of  the  estate  of  William  H. 
Lamb,  deceased,  for  the  sum  of  four  hundred 
dollars,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  19th  day 
of  October,  1889,  and  costs  of  suit  such  Judg- 
ment to  be  payable  in  the  course  of  admin- 
istration of  the  estate  of  the  said  William  H. 
Lamb,  deceased;  and  it  is  ordered  that  Judg- 
ment be  entered  accordingly.  Done  in  open 
court  this  14th  day  of  May,  1892.  F.  W.  Heu- 
shaw.  Judge."  Thereafter,  on  June  13,  1892, 
the  clerk  entered  Judgment  on  the  findings 
as  follows:  "Wherefore^  by  reason  of  the 
law  and  by  the  finding  aforesaid,  it  is  by 
the  court  here  ordered,  adjudged,  and  de- 
creed that  plaintiff  do  have  and  recover  of 
and  from  the  defendant  Greorge  W.  Lamb 
the  sum  of  five  himdred  and  twenty-six  and 
40-100  dollars,  and  costo  taxed  at  $72.00. 
Judgment  entered  June  13,  1892.  James  S. 
Crane,  County  Clerk.  By  Robert  Edgar, 
Deputy  Caerk."  The  defendant  Iamb  ai>-  ^ 
peals  from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Unquestionably,  the  judgment  is  errone- 
ous in  the  following  respects:  First  It  is 
against  George  W.  Lamb  personally,  wh^eas 
it  should  have  been  against  him  as  admin- 
istrator of  the  estate  of  William  'H.  Lamb, 
deceased,  in  wUch  character  he  is  sued;  sec- 
ond, it  Is  enforceable  immediately.  Instead 
of  being  payable  "in  due  course  of  adminis- 
tration," as  required  by  section  1504  of  the 
Code  of  OivU  Procedure;  third,  it  is  for  a 
sum  ($628.40)  exceeding  the  amount  of  the 
principal  and  interest  of  the  note  at  the  time 
it  was  rendered  by  about  $53.  All  these  er- 
rms  are  plainly  apparent  on  the  Judgment 
roU,  and  may  be  corrected  on  the  appeal 
from  the  Judgment  On  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial, 
however,  no  errw  Is  made  to  appear.  The 
motion  was  made  on  a  bill  of  exertions,  pro- 
posed and  settled  after  Judgment  which  con- 
tains no  exception  on  the  ground  of  InsuiB- 
dency  of  the  evidence,  and  no  specification 
of  any  particular  in  which  it  is  claimed  the 
evidence  is  insufficient  Nor  does  the  bill  of 
exceptions  show  on  what  ground  the  new 
trial  was  asked.  A  paper  purporting  to  be 
a  notice  of  motion  for  a  new  trial  Is'  printed 
in  the  transcript,  but  it  is  not  in,  nor  referred 
to  by,  the  bill  of  exceptions,  nor  does  it  pur- 
port to  have  been  served;  and,  since  it  isjM 
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part  of  the  Judgment  roU,  it  forms  no  part  of 
the  authenticated  record.  It  must  be  pre- 
.  sumed,  therefore,  that  the  evidence  Justified 
the  findings  of  fact  Jones  v.  Shay,  60  Gal. 
509;  Watson  v.  Railroad. Co.,  Id.  523;  Bonner 
V.  QuackenbUBh,  51  Cal.  180;  Perham  t. 
Kuper,  61  Cal.  331;  Coglan  v.  Beard,  67  CaL 
304,  7  Pac.  738.  The  bill  of  exceptions  suffi- 
ciently specifies  several  alleged  errors  In 
law. 

1.  It  Is  claimed  that  the  note  sued  on  should 
have  been  rejected  and  held  void,  for  the 
reason  that  it  had  been  altered  after  the 
death  of  William  H.  Lamb.  In  the  note,  as 
set  out  in  the  complaint,  all  the  blanks  ap- 
pearing In  it,  as  found  by  the  court,  are  filled 
in  so  that  instead  of  reading,  "with  interest 
at per  cent  p« from un- 
til paid,"  as  found  by  the  court,  it  reads  as 
follows:  "With  Interest  at  foor  per  cent  per 
month  from  date  until  paid."  In  this  form, 
with  the  blanks  so  filled,  the  note  was  offered 
in  evidence  by  plaintiff,  and  admitted  by  the 
court  without  objection,  on  the  ground  that 
it  had  been  altered  by  filling  these  blanks, 
though  it  was  objected  to  on  other  grounds 
not  tenable.  After  it  had  been  admitted  in 
evidence,  it  appeared  by  other  evidence  on 
the  part  of  the  plaintiff,  including  the  testi- 
mony of  the  plaintiff  himself,  that  these 
blanks  had  been  filled  after  the  death  of  Wil- 
liam H.  Lamb;  and  one  of  the  plaintiff's  wit- 
nesses testified  that  ail  the  alterations  were 
in  the  handwriting  of  the  plaintiff.  There- 
upon plaintiff  testified  tliat  he  did  not  make 
nw  authorise  the  alterations,  and  made  an 
explanation  of  how  they  might  have  been 
made  without  his  fitult  or  knowledge,  which 
explanation.  It  must  be  admitted,  seems  lame 
and  unsatisfactory.  Yet  the  defendant  did 
not  move  to  strike  out  the  note,  nor  make  any 
objection  to  It,  on  the  ground  that  it  had  Iteen 
altered  by  filling  the  blanks.  As  we  have 
seen,  the  court  found  the  note  in  the  form  in 
which  it  was  made,  disregarding  the  altera- 
tions; and,  in  the  absence  of  any  specifica- 
tion of  Insufficiency  of  evldoice,  it  must  be 
presumed  that  the  evidence  Justified  this  find- 
ing; and,  since  there  was  no  objection  to  the 
note  as  evidence  on  the  ground  that  it  had 
been  altered  by  the  filling  of  the  blanks,  the 
court  did  not  err  in  concdderlng  It  as  evi- 
dence. 

2.  The  case  was  submitted  to  the  court  on 
brlefb  to  be  filed  by  both  parties  within  20 
days.  After  the  briefs  bad  been  filed,  and 
while  the  court  held  the  case  under  advise - 
ment,  the  defendant's  attorney  moved  to  open 
the  caje  for  the  admission  of  additional  evi- 
dence on  the  issue  as  to  wheth^  the  defend- 
ant had  demanded  the  production  of  the  orig- 
inal note  at  the  time  a  copy  of  It  was  pre- 
sented to  him,  as  administrator,  for  allow- 
ance; and  It  Is  contended  tliat  the  court  erred 
In  denying  this  motion,  but  I  think  otherwise. 
The  proposed  additional  evidence  was  mere- 
ly cumulative.  Besides,  it  does  not  appear 
tliat  the  dalm  was  rejected  by  the  adminis- 


trator on  the  ground  that  the  original  note 
was  not  presented.  Under  the  circumstan- 
ces, I  think  tlie  refusal  of  the  court  to  open 
the  case  was  clearly  within  the  bounds  of  its 
discretionary  power,  and  not  an  abuse  of  such 
power. 

The  other  points  made  by  appellant  are  not 
sufficiently  plausible  to  require  special  consid- 
eration. I  think  the  cause  should  be  remand- 
ed, with  instructions  to  the  court  t>elow  to 
modify  the  Judgment  as  indicated  in  this 
opinion;  and,  although  this  relief  might  have 
been  obtained  by  motion  In  the  trial  court, 
I  think,  upon  consideration  of  all  the  circum- 
stances, the  costs  of  the  appeal  should  be 
taxed  to  respondent 

We  concur:     SEARLS,  a;  BBLCHBR,  a 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  cause  is  remanded, 
with  Instructions  to  the  court  below  to  modi- 
fy its  Judgment  as  above  indicated,  and,  as 
so  modified,  the  Judgment  and  order  are  af- 
firmed. The  costs  of  the  appeal  are  to  be 
taxed  to  respondent 


HOnSB  et  al.  v.  METER.    (No.  19^283.) 
(Supreme  Court  of  Cialifomia.    Dec  28,  1893.) 
Nbgliqencb  —  Action  tor  Pskson^l  iKmsixs  — 

Complaint — Bcffioibnot —  Contsibutort  Nbo- 

LIGBNOB. 

1.  In  an  action  for  injarles  caused  by  de- 
fendant's alleged  negligence,  it  is  sufficient  thst 
the  complaint  allege  generally  negligence  on  de- 
fendant s  part 

2.  Nor  was  it  necessary  that  plaintilfs 
should  allege  that  they  were  free  from  con- 
tributory negligence. 

Department  2.  Appeal  from  superior  ooort 
Los  Angeles  county. 

Action  by  House  and  others  against  Meyer. 
A  demurrer  to  the  complaint  was  overruled, 
and  from  a  Judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Reymert  &  Orfila,  for  appellant  O.  (X 
Stepb«)8,  for  respondents. 

DB  HAVEN,  J.  The  demurrw  to  the 
complaint  was  properly  overruled.  In  an 
action  like  this,  to  recover  damages  result- 
ing from  the  alleged  negligence  of  a  defend- 
ant, a  general  allegation  of  negligence  upon 
the  part  of  the  defendant  is  sufficient  "Hie 
negligence  is  the  ultimate  fact,  to  be  plead- 
ed, and  is  not  a  legal  conclusion."  Bliss, 
0>de  PI.  I  211.  Nor  was  It  incumbent  on 
the  plaintiffs  to  allege  that  they  wo'e  not 
guilty  of  contributory  negligence.  Robinson 
T.  Railroad  Co.,  48  CaL  409.  The  appeal  in 
this  case  Is  without  merit  Judgment  and 
order  affirmed. 


We    concur: 
GERALD.  J. 


McFARLAMD,    J.', 
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In  re  DC  I;E0N'S  ESTATE.  (No.  1S367.) 
(Supreme  C!oart  of  (California.  Dec.  27,  1893.) 
Appeal — Dismissal. 
Where  the  transcript  on  appeal  does  not 
show  that  the  findings  of  fact  and  conclusions 
of  law  set  out  in  it  were  signed  -by  the  trial 
judge  and  filed  witlt  the  clerk,  and  that  judg- 
ment was  entered  npon  such  findings  and  con- 
clusions, aa  required  by  Code  Civil  ProCL  {{ 
632,  633,  the  appeal  will  be  dismissed. 

Department  2.  Appeal  from  superliHr 
coort,  city  and  county  of  San  Francisco;  J. 
V.  Cottey,  Judge. 

Proceedings  by  Virginia  Durstein  to  haye 
allotted  to  her  a  share  In  the  estate  of  Jose 
Francisco  D»  Leon,  deceased.  Decree  tor 
pl.ajntiff.  The  assignee  of  one  of  the  distrib- 
utees of  said  estate  appeals.   Dismissed. 

T.  M.  Osmcmt,  for  appellant  Lloyd  ft 
Wood  and  L.  D.  McKlslck,  for  respondent 

FITZGERALD,  J.  The  appeal  in  this  case 
purports  to  be  from  a  Judgment  upon  the  Judg- 
ment roll  with  a  bill  of  exceptions.  There  are 
so-called  "findings  and  conclusions  of  law"  set 
out  in  the  transcript,  but  they  do  not  appear  to 
have  been  signed  hj  the  judge  or  filed  with  the 
cleric;  nor  was  there  any  judgment  entered 
thereon,  as  required  by  sections  682,  683,  of  the 
Code  of  Civil  Procedure.  With  the  exception 
of  a  statement  in  the  bill  of  exceptions  that  a 
"decree  was  rendered  in  favor  of  the  petitioner 
as  iu  said  decree  set  forth,"  there  is  nothing  in 
the  record  showing  that  any  judgment  was  ever 
rendered  by  the  court.  This  point  was  not 
made  by  counsel,  either  in  their  arguments  or 
briefs,  for  the  reason,  perhaps,  that  they  sup- 
posed that  the  judgment  had  been  regularly 
entered  upon  the  decision,  and  that,  as  the  ap- 
peal bad  been  taken  upon  the  Judgment  roll, 
it  was  necessarily  contained  therein.  If.  how- 
ever, it  should  be  made  to  appear  within  the 
time  allowed  to  file  a  petition  for  rehearing 
that  the  judgment  was  in  fact  entered  upon 
the  decision,  but  was  inadvertently  omitted 
from  the  transcript,  then  the  judgment  herein 
will  be  set  aside,  and  counsel  permitted,  upon 
a  suggestion  of  diminution  of  the  record,  to 
supply  the  omission.    Appeal  dismissed. 

We  concur:  DE  HAVEN,  J.;  McFAR- 
LAND,  J. 

(Jan.  26,  1804.) 

BY  THE  COURT.  Ordered  that  the  Judgment 
heretofore  rendered  in  this  cause  on  December  SS7, 
1893,  be  and  the  same  is  hereby  vacated  and  set 
aside,  and,  upon  stipulation  of  the  parties  filed 
herein,  further  ordered  that  the  case  stand  sub- 
mitted npon  the  amended  record,  and  npon  the 
briefs  now  on  file. 


KAHN  T.  BRILLIANT  et  al.    (No.  16,170.) 
(Supreme  Court  of  California.    Dec  30,  1883.) 
Trial — ^Isstkuctious. 
It  is  not  error  to  refuse  an  instruction 
which  has  been  already  substantially  given. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  Henry  Kahn  against  Abraham 
I.  Brilliant  and  William  H.  Bylnf  ton.    From 


a  Judgment  in  favor  of  defendant  ByingtMi^ 
plaintiff  appeals.     Affirmed. 

Naphtaly,  Friedenrich  &  Ackerman,  for  ap- 
peUont  O.  L.  WeUer  and  XcOreery  &  By- 
ington,  for  respondent 

BELCHER,  C.  The  plaintlfr  broaght  this 
action  to  recover  the  value  of  certain  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  find  delivered  to  the  defendants,  who 
were  copartners  doing  business  under  the 
firm  name  of  A.  L  Brilliant  &  Co.  The  de> 
fendant  Byington  only  appeared,  and  by  his 
answer  he  denied  that  he  was  a  partner  with 
the  other  defendants.  The  case  was  tried  by 
&  j™7>  and  the  verdict  and  Judgment  wei°e 
In  his  fav<^.  From  this  Judgment  and  an 
order  denying  his  motion  for  a  new  trial,  the- 
plaintilT  appeals. 

The  only  point  made  for  a  reversal  is  that 
the  court  erred  in  refusing  to  give  to  the  Jury- 
a  cortain  Instruction  asked  by  the  plaintiff. 
In  charging  the  Jury,  the  court,  among  othei- 
things,  said:  "Now,  there  are  two  essential 
points  in  dispute  here,  and  it  is  around  these- 
two  points  that  your  deliberations  must 
crystallize.  Those  points  are  substantlalty 
these:  Was  or  was  not  Mr.  Byington  a  part- 
ner in  this  firm  of  A.  I.  Brilliant  &  (Sompaay 
on  or  after  December  17,  1889  7  Or,  If  Ite 
was  not  a  partner,  did  be  (Mr.  Byington) 
permit  himself  to  be  held  out  or  represented 
as  a  partner  in  such  firm  at  any  time  to  third 
persons,  who  gave  credit  to  such  firm  on  the 
strength  or  faith  of  such  representations?" 
The  court  then,  after  stating  the  law  rery 
fully  as  to  general  and  special  partnerships, 
and  as  to  the  liability  of  every  general  part- 
ner, read  to  the  Jury  sections  2444  and  2445 
of  the  Civil  C!ode,  which  are  as  follows: 
"Sec.  2444.  Any  one  permitting  himself  to 
be  represented  as  a  partner,  general  or  spe- 
cial, is  liable  as  such  to  third  persons  to- 
whom  such  representation  Is  communicated,, 
and  who  on  the  faith  thereof  give  credit  to 
the  partnership.  Sec.  2445.  No  one  Is  Uable- 
as  a  partner  who  is  not  such  in  fact,  except 
as  provided  in  the  last  section."  Following 
this,  th^  court  said:  "If  you  should  find, 
from  the  evidence,  that  Mr.  Byington  was  in 
fact  a  partner  (as  I  have  explained  that  term 
to  you)  In  the  firm  of  A.  I.  Brilliant  &  Oom^ 
pany  on  and  after  December  17,  1889,  tbea 
I  charge  you  your  verdict  must  be  is  favor 
of  the  plaintlfr  for  such  amount  as  may  hare 
been  proven  here,  which  you  will  get  later 
on.  Again,  If  you  find  from  the  evidence 
that  Mr.  Byington  was  not  In  fact  a  partner 
In  such  firm  on  or  after  December  17,  1889,. 
but  should  find  that  Mr.  Byington  permitted 
himself  to  be  held  out  or  represented  as  s 
partner  In  such  firm  at  any  time  to  third  per- 
sons, and  such  third  persons  gave  credit  on 
the  faith  of  such  representations,  to  such 
firm,  then  Mr.  Byington  would  be  liable  to- 
such  persons,  and  your  verdict  should  then, 
be  In  favor  of  the  plaintiff;  but  (mly,  of 
oourset  for  such  amounts  of  credits  as  may 
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have  b«en  given  to  those  tblrd  povons  who 
gave  credit  on  such  representations.  If  any 
you  find  to  have  been  so  given."  The  In- 
struction asked  by  plaintiff,  and  refused,  was 
in  these  -words:  "When  an  individual  per- 
mits others  to  hold  him  out  as  a  partner,  or 
by  his  acts  and  dedaratious  creates  In  the 
mind  of  another  a  reasonable  b^ef  tliat  he 
is  a  member  of  a  ijartnership,  he  is  liable  to 
the  person  so  b^eving,  on  a  bona  fide  con- 
tract made  by  the  latter  with  a  member  of 
such  firm  in  the  regular  course  of  business, 
although  in  fact  no  such  partnovblp  exist- 
ed." It  is  admitted  that  the  instruction  was 
refused  upon  the  ground  that  it  had  already 
been  given  in  substance  and  effect,  and  we 
think  the  refusal  was  justified.  The  charge 
as  given  stated  the  law  upon  the  subject  re- 
ferred to  in  the  refused  Instruction  fully  and 
fairly;  and,  as  has  been  many  times  held  by 
this  court,  a  trial  court  Is  not  bound  to  repeat 
itself  at  the  request  of  oounseL  After  it  has 
already  given  an  Instruction  which  substan- 
tially covers  a  question  Involved  in  the  case, 
all  other  InstmotlonB  on  the  same  subject 
may  well  be  refused.  The  authorities  to  this 
effect  are  numerous,  and  need  not  be  cited. 
The  judgment  and  order  should  be  affirmed. 

We  ctmcnr:     8BARLS,  O.;  HAYNBS,  a 

PBR  CURIAM.  For  the  reasons  given  In 
the  tongoing  opinion,  the  judgmoit  and  or> 
der  appealed  from  are  affirmed. 


ESRHT  V.  BOUTHBRN  PAtt  CO.    <N*.  IS,- 

440.) 
(Supreme  Court  of  California.     Dee.  29,  1893  ) 

Appeal— TiMB  of  Takiko— Di8His?al. 
An  appeal  from  an  order  denying  a  new 
trial,  not  taken  within  60  day»  after  the  order 
is  entered  on  the  minutes  of  the  court,  (Coda 
CiTil  Froc  i  938,)  will  be  Oiamissed. 

Department  1.  Appeal  from  superior 
court,  Tulare  county;    W.  W.  Cross,  Judge. 

ActlcMi  by  Nannie  Bsrey  against  the  South- 
em  Pacific  Company,  in  which  defendant 
appealed  from  the  judgment  in  favor  at 
plaintiff,  and  from  an  order  denying  Its  mo- 
tion for  a  new  triaL  Plaintiff  moves  to  dis- 
miss both  appeals.  Motlm  to  dismiss  ap- 
peal from  such  order  granted.  Motion  to 
dismiss  appeal  from  the  Judgment  denied. 

Foshay  Walker,  for  appellant  Justin  Ja- 
cobs, for  respondent 

PBR  CURIAM.  Motion  to  dismiss  tiie  ap- 
peals. Judgment  was  rendered  In  this  case 
in  favor  of  the  plaintiff  February  8, 1892,  and 
an  order  denying  the  defendant's  motion  for 
new  trial  was  made  and  ent^ed  May  24, 
1893.  The  defendant  appealed  from  the 
Judgment  February  1.  1893,  and  from  the 
order  denying  a  new  trial  August  14,  1893. 
The  plaintiff  now  moves  to  dismiss  the  ap- 
peal from  the  order  denying  a  new  trial,  upon 


the  ground  that  It  was  not  taken  within  00 
days  after  the  entry  of  the  order. 

The  right  of  a  litigant  to  have  the  action  of 
the  lower  court  reviewed  by  this  court  upon 
an  appeal  therefrom  depends  upon  a  com- 
pliance by  him  with  the  statutory  require- 
ments for  taking  an  appeaL  Section  939, 
Code  Civil  Proc.,  limits  the  time  for  taking 
an  appeal  from  an  order  granting  or  refosmg 
a  new  trial  to  00  days  after  the  order  Is  made 
and  entered  in  the  minutes  of  the  coiurt  and. 
unless  taken  within  that  time,  tills  court  has 
no  jurisdiction  to  hear  the  appeal.  The  ap- 
ical from  the  order  denying  a  new  trial,  not 
having  been  taken  within  60  days  after  the 
entry  of  the  order,  must  therefore  be  dis- 
missed. 

The  plaintiff  has  also  moved  to  dismiss  the 
appeal  from  the  judgment  upon  the  ground 
that  the  transcript  was  not  filed  within  the 
time  limited  by  rule  2  of  this  court,  or  with- 
in the  time  limited  by  any  order  of  the  court 
or  stipulation  of  the  parties.  The  time  for 
filing  the  transcript  wns  extended  by  stipula- 
tion until  40  dnys  after  the  decision  of  the 
lower  court  upon  the  motion  for  a  new  trial, 
in  order  that,  If  the  motion  should  be  denied, 
a  single  transcript  miglit  serve  for  both  ap- 
peals. If  the  motion  should  be  granted,  the 
defendant  would  have  no  occasion  to  appeal. 
We  are  of  the  opinion,  however,  that  the 
facts  and  circumstances  presented  in  the  affi- 
davit on  behalf  of  the  appellant  in  opposi- 
tion to  this  motion  are  such  as  to  excuse  Its 
failure  to  file  the  transcript  prior  to  receiv- 
ing the  plaintiff's  notice  of  motion  to  dismiss 
the  appeaL  See  Carter  v.  Paige,  T7  Cat  04. 
18  Pac.  2. 

The  motion  to  dismiss  the  appeal  from  the 
order  denying  a  new  trial  is  granted,  and 
the  motion  to  dismiss  the  appeal  from  the 
Judgment  is  denied. 


OUUiAHAN  ct  al.  v.  BALDWIN  et  aL    (No. 

14,622.) 
(Supreme  Court  of  California.     Dec.  80,  1893.) 
RealtEstatb  Agents — Conteact — Waivbr— Com- 
mssioKS — Wren  Eabked  — Evidescb  —  Ebtop- 

PSI. 

1.  To  a  request  by  landowners  to  be  re- 
leased from  a  contract  made  with  brokers  to 
find  a  purchaser  of  their  land,  the  brokers  re- 
plied that  unless  they  could  conrinre  the  prin- 
cipals by  Thursday  morning,  at  8  o'clock,  that 
they  could  make  a  sale,  Uiey  would  "then" 
waive  all  ciaims  nnder  it.  BM,  that  it  did  not 
constitute  a  waiver  of  the  original  contract  on 
the  failure  to  perform  the  conditioD  named  in 
such  reply,  but  was  a  conditional  promise  to 
waive  in  fnturo,  and  did  not  affect  tiie  original 
contract. 

2.  Where  the  acts  and  statementa  of  snch 
brokoTs  and  the  intended  purcluiser  at  the  time 
specified  were  sufficient  to  convince  a  fair  man 
M  ordinary  nnderatanding  that  such  brokers 
would  make  the  sale,  it  mnst  be  held  that  aoefa 
owners  were  convinced. 

3.  Where  such  reply  by  the  brokers  was 
pnrely  voluntaiy,  and  written  In  a  spirit  of  ae> 
oommodation  only.  It  had  no  blading  effect 

4.  In  an  action  to  recover  oommissiona  for 
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finding  m  pvchsaer,  it  appeared  that  th«  con- 
tract proTided  that  the  terms  of  payment  shonld 
"be  $10,000  within  the  five  days,  ?5.000  addi- 
tional on  confirmation  of  title;"  that  at  8 
o'clock  in  the  mominr  of  the  last  day  for  mak- 
ing a  sale,  aa  provided  by  the  contract,  plaintiffs 
and  one  B.  met  defendants,  and  B.  offered  him- 
self na  a  purchaser,  and  tendered  a  check  for 
$10,000  aa  the  first  payment;  that  the  check 
waa  declined  by  defendants,  as  not  equivalent 
to  money,  whereupon  they  were  informed  that 
the  money  would  be  produced  on  the  opening  of 
the  bank;  that  defendants  said  tiiey  would  al- 
low until  9:80  o'clock  to  prodace  the  money; 
that  plaintiffs  and  B.  drew  the  money  at  10 
o'clock,  and  endeavored  to  tender  it  to  defend- 
ants, but  were  eluded  all  day  by  the  latter;  and 
that  at  10  o'clock  defendants  sold  the  land  to 
other  persons.  B.  had  made  no  written  con- 
tract for  the  purchase  of  the  land.  Held,  that 
defendants  were  liable.  Harrison  and  Paterson, 
JX,  dissenting. 

6.  It  appeared  that  when  defendants  d^ 
clined  B.'s  check,  and  said  they  would  wait  un- 
til 9:30  o'clock  for  the  money,  they  also  said,  if 
plaintiffs  and  B.  did  not  return  at  that  time, 
they  would  "go  down  below,  and  take  up  the 
other  offer,"  and  thyt  plaintiffs  replied,  ''Very 
well."  Held,  that  such  reply  by_  plaintiffs,  and 
their  failure  to  retorn  by  the  time  stated,  did 
not  constitnte  dther  a  waiver  or  an  estoppel. 

In  baid;.  Appeal  from  snperior  court,  San 
Joaqtiln  county;  X  O.  Swlnnerton,  Judge. 

Action  by  Robert  B.  Oullahan  and  others 
n  gainst  Frank  T.  Baldwin  and  others  to  re- 
cover brokerage  commissions  under  a  writ- 
ten contract  executed  by  defendants  to  Ga- 
man  &  Lyon,  and  by  the  latter  assigned  to 
plalntlfrs.  From  a  Judgment  for  defendants, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiffs  appeal.     Reversed. 

Louttlt,  Woods  &  Lerinsky,  Carter  &  Smith, 
and  Mich.  MuUany,  for  appellants.  J.  G. 
Campbell,  tar  respondents. 

GAROUTXB,  J.  This  la  an  action  by  real- 
estate  brokers  to  recover  commissions  for 
negotiating  a  sale  of  a  tract  of  land  situated 
near  the  city  of  Stockton.  The  owners  there- 
of gave  Gaman  &  Lyon,  real-estate  brokers 
of  San  Francisco,  the  following  writing: 
"Stockton,  September  17,  1887.  We,  F.  T. 
Baldwin,  B.  F.  Langford,  and  John  D.  Hc- 
Dougald,  do  hereby  constitute  and  appoint 
Gaman  &  I^yon,  of  339  Kearny  street,  of 
San  Francisco,  our  sole  agents  for  a  p^od 
of  five  days  from  date  hereof,  to  negotiate 
a  sale  of  our  Stockton  lands,  consisting  of 
thirteen  hundred  and  fourteen  (l,314.3o)  and 
tbirty-flve  himdredths  acres,  and  known  as 
'Stockton  Gardens.'  Our  price  for  said  land 
is  one  hnndred  and  sixteen  thousand  six  hun- 
dred and  sixty-six  (116,666.65)  and  sixty-flve 
hundredths  dollars,  net  to  us,  *  *  *  and 
any  amount  ova:  and  above  said  sum,  for 
which  our  said  agents  may  sell  said  land,  we 
agree  to  give  them  toe  commissions  for  their 
services.  Terms  of  payment  shall  be  $10,- 
000  within  the  five  days,  $5,000  addiUonal 
on  confirmation  of  title.  *  *  •  Complete 
abstract  of  title  to  be  furnished,  and  ten  days 
allowed  for  examination."  The  brokers  had 
in  view  one  C.  D.  Barrows  as  prospective  pur- 
chaser, and  were  expecting  him  to  api>ear  up- 


on the  scene  at  any  moment  for  tbe  purpose 
of  viewing  the  land.  After  the  owners  bad 
placed  the  property  in  the  hands  of  Gaman 
&  Lyon  nnder  the  aforesaid  agreement,  they 
ascertained  that  certain  parties  residing  in 
San  Jose  were  desirous  of  purchasing,  where- 
upon they  stated  to  the  brokers  their  fears 
that  the  prospective  buyer  Barrows  would 
fail  to  purchase,  and  that  prior  to  the  expira- 
tion of  the  life  of  the  contract  the  San  Jose 
parties  would  undergo  a  change  of  mind,  and 
thus  no  sale  be  consommated  to  any  one; 
and  they  thereupon  requested  said  brokers 
to  release  them  from  the  contract.  In  an- 
swer to  snch  request,  Gaman  &  Lyon  sent 
them  the  following  letter:  "Stockton,  CaL, 
September  20,  1887.  Messrs.  Baldvrln,  Lang- 
f(»d,  and  McDougald— Sirs:  You  have  re- 
quested us  to  release  you  from  the  contract 
which  we  hold  on  your  tract  of  land  near 
Stockton,  known  as  the  'Stockton  Gardena' 
Replying,  we  beg  to  say  that  under  the  cir- 
cumstances, and  in  view  of  the  amount  of 
labor  we  have  perfcH-med,  we  cannot,  la  Jns. 
tlce  to  ourselves,  release  you  from  said  con- 
tract, but  we  will  concede  that,  unless  we 
can  convince  yon  by  Thursday  morning,  at 
eight  o'clock,  that  we  will  make  a  sale,  we 
will  then  waive  all  claims  imder  said  con- 
tract Respectfully  yours,  Gaman  &  Lyon." 
Baldwin  gave  his  power  of  attorney  to  Lang- 
ford  and  McDougald  to  act  for  him  in  the 
premises,  and  was  not  in  the  city  on  Thurs- 
day, the  22d.  Langford  was  not  In  Stock- 
ton ui>on  that  day,  and  hence  McDougald 
alone,  aside  from  their  attorney,  represented 
the  owners  In  the  transaction.  Thursday 
morning,  September  22d,  at  7  o'clock,  Lyon 
Informed  McDougald  that  Barrows  was 
present,  and  ready  to  take  the  land  upon 
the  terms  stated  in  the  contract,  whereupon 
McDougald  requested  them  to  meet  him  at 
Judge  Budd's  law  office  at  8  o'clock,  for  the 
purpose  of  completing  the  trada  The 
parties  met  at  that  time,  and  Barrowa  of- 
fered himself  as  a  purchaser,  and  tendered 
his  personal  check  for  $10,000  as  the  first 
payment  under  the  contract  This  check 
was  declined,  as  not  the  equivalent  for  the 
money,  whereupon  McDougald  was  inform- 
ed that  the  money  would  be  produced  for 
him  upon  the  opening  of  the  bank,  and. 
McDougald  then  stated  that  he  would  allow 
them  until  9:30  o'clock  of  that  morning  to 
produce  the  money,  and,  if  not  present  with 
it  at  that  time,  he  would  close  the  trade 
with  other  partlea  Thereupon  Lyon  and 
Barrows  withdrew,  and  McDougald  sold  the 
land  to  the  Son  Jose  parties  at  10  o'clock 
at  a  largely  Increased  price.  Lyon  drew  the 
money  from  the  bank  at  10  o'clock,  and 
passed  the  remainder  of  the  day  in  an  ef- 
tort  to  tender  it  to  McDougald  as  the  first 
payment  upon  the  purchase  price;  but  Mc- 
Dougald was  elusive,  and  Lyon's  efforts  in 
that  direction  were  not  crowned  with  suc- 
ceas. 
Viewing  the  case  from  any  standpoint,  the 
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letter  written  by  the  brokers  to  the  defend- 
ants, and  which  was  entirely  Toluntary  up- 
on their  part,  and  written  purely  through  a 
spirit  of  accommodation,  In  no  way  changes 
the  status  of  this  litigation.  In  speaking  as 
to  the  effect  of  this  letter,  respondents'  coun- 
sel says:  "While  we  do  not  contend  that 
they  [owners]  would  or  should  demand  of 
appellants  anything  unreasonable  or  Impos- 
sible, they  had  the  right  to  demand  and  re- 
ceive evidence  sufDclent  to  satisfy  them,  as 
reasonable  men,  that  the  premises  would  be 
sold  according  to  the  terms  of  the  power  or 
authority  given  appellants."  After  a  re- 
view of  the  evidence  upon  this  point,  we  can 
say  It  fills  the  measure  furnished  by  respond- 
ents' counsel.  If  the  letter  bound  the  bro- 
kers to  convince  the  owners  by  8  o'clock  up- 
on Thursday  morning,  the  22d,  that  a  sale 
would  be  made  upon  that  day,  or  that  all 
their  rights  under  the  contract  would  lapse 
by  reason  of  a  failure  so  to  do,  then  the 
brokers  fulfilled  the  self-imposed  conditions, 
for  at  the  agreed  time  ample  evidence  was 
produced  to  convince  McDougald  of  the  cer- 
tainty of  the  sale.  At  least,  the  evidence 
was  sufilclent  to  convince  a  fair  man  of  or- 
dinary understanding,— a  man  who  was  hon- 
estly willing  to  be  convinced,  and  conse- 
quently It  must  be  held  that  McDougald 
was  convinced.  But,  aside  from  the  forego- 
ing considerations,  we  think  the  letter  a  false 
quantity  In  the  case.  It  neither  strengthms 
nor  weakens  the  cause  of  either  party.  The 
contract  of  defendants  was  simply  an  em- 
ployment of  Gaman  &  Lyon  as  brokers  to 
negotiate  a  sale  of  the  realty.  They  were 
made  sole  agents  for  that  purpose  for  the 
period  of  five  days  from  September  17th, 
which  would  Include  the  entire  day  of  Sep- 
tember 22d.  It  Is  Insisted  that  the  letter 
modified  the  terms  of  the  contract;  but  the 
letter  Itself,  In  express  words,  says:  "We 
cannot.  In  justice  to  ourselves,  release  you." 
As  already  suggested,  the  letter  was  entire- 
ly voluntary,  no  consideration  passed  to  the 
brokers  for  its  iss\iance,  and  there  were  no 
mutual  covenants.  It  did  not  possess  a 
single  element  necessary  to  create  a  bind- 
ing, valid  contract  upon  the  part  of  the 
brokers.  Again,  conceding  the  letter  to  have 
a  binding  force  upon  the  writers  of  it,  It,  in 
substance,  says:  "We  cannot  now  release 
you  from  the  contract,  but,  if  we  do  not  con- 
vince you  by  Thursday  morning,  at  8  o'clock, 
that  we  will  make  a  sale,  we  will  then  waive 
all  claims  under  the  contract"  This  amounts 
simply  to  a  conditional  promise  to  waive 
something  at  a  specified  time  in  future.  It 
Is  not  a  waiver,  but  an  agreement  to  waive 
at  a  particular  future  tlme^  There  can  be 
no  waiver  until  the  time  arrives,  and  the 
condition  fails;  and  when  the  time  does  ar- 
rive, if  the  party  declines  to  waive,  the  only 
result  Is  a  violated  promise  and  a  breach  of 
the  agreement  The  waiver  does  not  take 
place,  ipso  facto,  upon  the  failure  of  the  con- 
dition and  the  arrival  of  the  appointed  time. 


Positive  action  upon  the  part  of  the  party 
holding  out  the  promise  is  demanded.  Tiii» 
letter,  conceding  the  failure  of  the  c(mdltlon, 
does  not  constitute  a  waiver  of  rights  under 
the  contract,  any  more  than  a  promise  by  an 
attorney  to  his  brother  attorney,  that  upon 
the  morrow  he  will  extend  his  time  10  days 
to  file  a  brief,  constitutes  in  itself  each  ex- 
tension. 

No  question  of  estoppel  arising  from  the 
letter  is  suggested  by  counsel;  neither  does 
it  appear  to  be  present  in  the  case.  But  it 
is  Insisted  by  some  of  respondents'  counsel 
that  a  waiver  took  place,  or  an  estoppel 
against  plaintiffs  was  created,  at  the  8 
o'clock  meeting  In  the  lawyer's  office;  and 
the  basis  of  this  contention  Is  found  tn  the 
following  testimony  of  defendants'  attorney: 
I  "He  went  away  when  Mr.  McDougald  told 
him  he  would  wait  until  half  past  9  o'clock 
for  the  money,  and,  if  he  came  back  with  the 
money  In  that  time,  th*y  would  complete 
this  trade;  If  not,  be  would  go  down  bclo^r, 
and  take  up  the  other  offer;  and  Mr.  Lyon 
left,  saying,  'Very  welL'  That  is  the  last  I 
saw  of  him."  Conceding  the  broker  to  have 
used  the  words  charged  to  him,  still  it  is  a 
very  small  thing  out  of  which  to  build  eitlior 
a  waiver  or  an  estoppel.  The  pecuniarj-  in- 
terests here  involved  are  too  weighty  to  dt>- 
pend  upon  such  a  slender  thread.  Tbf 
phrase  "Very  well"  may  mean  assent,  and, 
again,  it  may  mean  the  strongest  dissent 
Tone,  inflection,  gesture,  and  manner  are 
the  only  Indicators  by  which  the  phrase  may 
be  properly  Interpreted.  The  history  of  the 
various  doings  of  these  parties  upon  this  day 
destroys  the  claim  of  either  waivw  or  estop- 
pel upoa  the  part  of  plaintiffs. 

The  brokers  were  simply  authorlEed  to  ne- 
gotiate a  sale.  Their  contract  was  com- 
pleted, and  their  commissions  earned,  when 
they  produced  a  purchaser,  witbin  Vae  five 
daiys,  ready,  willing,  and  able  to  purchase 
upon  the  terms  stated  in  the  contract  of  em- 
ployment They  had  all  of  the  22d  day  of 
September  in  which  to  -produce  axuHi  pur- 
chaser, and  upon  that  day  they  did  produce 
a  purchaser  in  the  person  of  0.  D.  Barrows. 
That  he  was  ready,  abl6,  and  willing  to  pur- 
chase is  entirely  apparent  from  the  record. 
It  can  scarcely  be  said  to  l>e  denied  by  op- 
posing counsel.  The  fact  that  his  check  was 
not  a  legal  tender  amounts  to  nothing.  He 
was  not  required  to  produce,  at  that  8  o'clock 
meeting,  either  check  or  money.  He  was 
not  required  to  attend  any  meeting  what- 
ever at  that  time.  He  was  entitled  to  the 
last  hour  of  the  fifth  day  in  which  to  pay 
the  $10,000.  The  contract  so  expresrfy  pro- 
vided. At  this  meeting  he  offered  himself 
aa  the  purchaser  upon  the  terms  presented 
by  the  contract,  and  stated  he  would  pay  the 
910,000  In  cash  as  soon  as  the  bank  opened,— 
an  event  which  was  near  at  hand.  He  at- 
tempted to  pay  the  110,000  through  his  bro- 
ker, during  the  entire  day  of  the  22d,  but  wa.< 
prevented  by  his  failure  to  secure  a  personal 
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audience  with  McDougalil  He  was  not  only 
willing,  but  using  his  best  efforts,  to  pay 
this  money,  free  of  all  limitations  and  con- 
ditions not  found  in  the  contract;  and  his 
<>frorts  to  make  the  first  payment  upon  the 
purchase  price  is  the  highest  evidence  that 
Barrows  was  a  purchaser  ready,  able,  and 
willing  to  take  the  property.  Aside  from 
these  considerations,  the  property  was  sold 
to  third  parties  at  10  A.  M.  upon  the  22d: 
and,  if  a  tender  of  the  first  payment  ever 
was  required  in  order  to  establish  Barrows' 
ability  and  good  faith  in  the  transaction,  the 
conduct  of  the  owners  in  making  this  sale 
waived  it 

Ck)ncedlng  that  no  liability  for  commis- 
sions was  created  against  respondents  by 
the  occurrences  taking  place  at  the  meeting 
in  the  lawyer's  office,  appellants  still  make 
a  showing  by  subsequent  events  that  en- 
titles them  to  recover.  From  10  o'clock  un- 
til Dr.  Barrows  left  the  dty  of  Stockton, 
some  time  during  the  afternoon  of  that  day, 
be  was  there,  ready  and  willing  to  buy  the 
land  upon  the  terms  fixed  by  the  owners. 
He  had  the  $10,000  In  hand,  and  was  anxious 
to  make  the  first  payment  This  period  of 
time  was  during  the  life  of  the  contract  and, 
when  those  conditions  existed,  defendants' 
liability  attached.  The  fact  that  one  of  the 
owners  was  in  Sacramento,  another  in  Ari- 
zona, and  the  third  was  suddenly  called 
from  the  city  to  look  after  Important  mat- 
ters upon  his  farm  during  the  expiring  hours 
of  the  contract  is  entirely  Immaterial.  It  is 
apparent  that  the  brdker  was  acting  In  good 
faith,  and  his  rights  cannot  be  sacrificed  or 
injuriously  afCected  by  the  absence  of  all  the 
owners  from  the  city  of  Stockton  at  this 
Important  period  of  time.  For  the  forego- 
ing reasons  It  is  ordered  that  the  Judgment 
and  order  be  reversed,  and  the  canse  re- 
manded for  a  new  trial 

We  concur:  BBATTY,  O.  J.;  DB  HAVHN, 
J.;   FITZGBBALD,  J.;   McFARLAND,  J. 

HARRISON,  J.,  (dissenting.)  A  broker's 
contract  for  the  sale  of  real  estate  is  to  be 
construed  under  the  same  principles  as  Is 
any  other  contract  It  Is  a  contract  of  em- 
ployment wherein  the  right  to  compensa- 
tion is  established  when  the  broker  has 
performed  the  contract  according  to  the 
terms  "t)!  his  employment,  and,  until  he  has 
rendered  the  services  for  which  he  was 
employed,  he  has  no  right  to  compensa- 
tion. "The  general  rule  of  law  as  to  com- 
missions undoubtedly  is  that  the  whole  serv- 
ice or  duty  must  be  performed  before  the 
right  to  any  commissions  attaches,  elthw 
ordinary  or  extraordinary;  for  an  agent 
must  complete  the  thing  required  of  blm 
bef<H:e  he  is  entitled  to  charge  for  it" 
Story,  Ag.  i  829.  The  rendering  at  such 
services  being  In  the  nature  of  a  condition 
precedent  to  his  right  of  recovery,  the  bur- 
den of  proving  the  performance  of  the  con- 


dition is  upon  him,  and  its  performance 
must  be  satisfactorily  established  In  the 
mode,  and  to  the  extent,  stipulated  by  the 
contract  of  employment  Whart  Cont  > 
601;  Hinds  V.  Henry,  36  N.  J.  Law,  328. 
For  the  purpose  of  showing,  therefore, 
whether  he  has  performed  his  contract,  it 
is  first  necessary  to  ascertain  the  terms  of 
the  contract  The  ordinary  contract  l>e- 
tween  a.  broker  and  the  owner  Is  that  he 
will  find  a  purchaser  upon  certain  specified 
terms  who  will  be  acceptable  to  the  owner. 
Sometimes  other  terms  are  included  in  the 
contract  such  as  that  a  sale  shall  be  ef- 
fected, (Walker  v.  Tirrell,  101  Mass.  257,> 
or  that  his  commission  shall  be  payaUe  out 
of  the  purchase  money,  (McPhall  v.  Buell, 
87  Cal.  115,  25  Pac.  266.)  or  that  he  shall 
have  a  fixed  compensation  for  his  services. 
Irrespective  of  the  result;  but,  In  the  ab- 
sence of  some  terms  qualifying  his  employ- 
ment, his  contract  is  performed  only  when 
he  finds  a  purchaser  who  Is  able,  ready,  and 
willing  to  make  the  purchase  according  to 
the  terms  upon  which  he  was  employed  to 
make  the  sale.  To  find  a  purchaser,  how- 
ever, means  more  than  to  procure  some  one 
who  wiU  offer  to  negotiate  for  the  pur- 
chase. It  Implies  the  production  ot  one  who 
is  not  only  ready  and  willing  to  comply 
with  the  terms  of  the  purchase,  but  who 
has  also  the  present  ability  to  consummate 
it  and  to  comply  with  all  of  its  terms, 
and  who  Is  also  willing  and  ready  to  do 
all  the  acts  that  may  be  required  to  make 
an  actual  purchase  of  the  land.  To  pro- 
duce one  who  makes  an  offer  to  purchase, 
and  who  is  without  means,  or  who  is  not  In 
condition  to  comply  with  the  terms  of  the 
sale,  and  against-  whom  a  daim  fk>r  dam- 
ages resulting  from  a  ftillure  to  perform 
the  contract  of  purchase  could  not  be  en- 
forced, does  not  constitute  the  finding  of  a 
purchaser,  within  the  terms  of  the  agreement, 
(Iselln  V.  Griffith,  62  Iowa,  671,  18  N.  W.  802 ;> 
and  the  mere  statement  by  one  who  is  pro- 
duced that  he  Is  ready  and  willing  to  make 
the  purchase,  even  if  he  has  the  ability  to- 
do  so,  does  not  render  him  a  purchaser,  If  at 
the  same  time  he  refuses  to  do  the  acts 
which  are  requisite  to  consummate  the  pur- 
chase. Upon  the  production  of  such  pur- 
chaser, if  the  transaction  is  not  to  be  con- 
summated by  an  immediate  delivery  of  the 
deed  and  payment  of  the  purchase  money, 
the  owner  has  the  right  to  demand  that  a 
valid,  enforceable  contract  for  the  purchase 
of  the  land  shall  be  executed  by  him;  and 
the  services  of  the  broker  have  not  been 
fuUy  performed  until  such  agreement  Is 
executed.  The  owner  may,  however,  waive 
the  execution  of  such  contract;  as,  if,  after 
the  broker  has  Introduced  the  purchaser  to 
him,  he  himself  assumes  to  prepare  a  con- 
tract which  afterwards  proves  defective,  or 
to  deal  with  the  purchaser  upon  other 
terms,  or  accepts  a  parol  obligation  from 
him.    The  broker   is,  however,   entitled  to 
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his  commissions  wheneror  tbe  purchaser 
wiio  Is  produced  by  him  Is  accepted  by  the 
owner,  even  though  the  owner  fall  to  make 
a  binding  contract,  or  to  enforce  the  execu- 
tion thereof,  or  though,  either  hy  reason  of 
defect  of  title,  or  a  refusal  of  the  vendor  or 
yendee  to  perform  such  contract,  the  sale  be 
not  afterwards  consummated.  So,  too,  the 
owner  may  by  his  own  conduct  prevent  the 
execution  of  tbe  contract,  or  Its  fulfillment 
on  the  part  of  the  purchaser,  by  insiating  on 
other  terms,  or  by  a  refusal  to  sell,  or  from 
a  defect  In  his  title.  In  such  case  the  broker 
Is  ^itltled  to  his  commissions  upon  the 
principle  that  be  has  fully  complied  with 
all  the  terms  of  his  employment,  except 
those  which  have  been  waived,  or  from 
which  he  has  been  released  by  the  acts  of 
tbe  owner.  ' 

It  Is  not  essMitlal,  however,  that  the  owner 
and  the  porchaser  should  be  brought  face  to 
face.  The  bnAer  sufficiently  performs  his 
agreement  if  he  tenders  to  the  owner  a  valid, 
written  contract,  containing  the  terms  of  sale 
agreed  upon,  executed  by  a  party  able  to 
comply  therewith,  or  to  answer  in  damages 
If  he  should  fBJl  to  perform.  Hayden  v. 
Orlllo,  35  Mo.  App.  647.  The  conti-act  must, 
however,  be  one  which  the  owner  can  en- 
force against  the  vendee,  and  must  be  deliv- 
ered to  the  owner.  The  owner  Is  not  bound 
to  accept  the  statement  of  the  brolcer  that  he 
has  a  contract,  or  that  a  deposit  bos  been 
made  with  him  on  account  of  the  purchase. 
He  is  entitled  to  the  contract  itself,  and  also 
to  tbe  deposit  made  thereunder,  and  to  l^now 
whether  the  purchaser  la  able  to  carry  It  oat. 
Tbe  person  proposed  by  the  broker  may  be 
insolvent,  and  thus,  during  tbe  pendency  of 
the  transaction,  the  owner  might  lose  the 
opportunity  of  making  a  valid  sale.  Much 
less  Is  the  owner  required  to  accept  a  verbal 
contract  made  on  his  behalf  by  the  broker, 
even  though  a  deposit  has  been  made  with 
the  broker  upon  such  verbal  contract  A 
verbal  contract  made  by  the  purchaser  with 
the  broker  is  insufficient  A  sale  of  real 
etitnte  can  be  made  only  by  an  instrument  in 
writing,  and  Is  "negotiated"  only  when  such 
Instrument  has  been  executed.  A  binding 
contract  for  a  sale  constitutes  a  sale,  vrltbln 
the  meaning  of  such  agreement,  (Rice  v. 
.Mayo,  107  Mass.  550;)  and  an  employment  to 
negotiate  a  sale  has  been  held  to  be  satis- 
fied by  finding  a  purchaser,  (Phelps  v. 
Pmsch,  83  CaL  626,  23  Pac.  1111.)  It  is  not 
however,  a  part  of  the  broker's  employment 
to  prepare  a  contract  of  purchase  to  be  exe- 
cuted by  tbe  purchaser.  Cook  v.  Krocmeke, 
4  Daly,  268.  He  has  done  all  that  he  was 
employed  to  do  when  he  has  produced  a 
purchaser  who  Is  acceptable  to  the  owner. 
The  preparaticm  of  such  agreement,  and  any 
farther  negotiations  regarding  the  terms  of 
purchase,  are  to  be  made  between  the  owner 
and  the  purchaser.  In  the  absence  of  spe- 
cial authority  therefor,  the  broker  has  no 
Aothwity  to  enter  into  any  contract  on  bdialf 


of  the  owner,  (Puffy  v.  Hobsoo,  40  CaL  240,) 
or  to  make  any  contiUct  on  behalf  of  the 
purchaser;  a  brewer  being  "one  who  makes 
a  bargain  for  another,  and  receives  a  commis- 
sion for  so  doing,"  (Pott  v.  Turner,  6  Bing. 
706.)  "The  duty  assumed  by  tbe  brcdLer  is 
to  bring  the  minds  of  the  buyer  and  seller 
to  an  agreement  for  a  sale,  and  tbe  price 
and  terms  on  which  it  is  to  be  made;  and, 
until  that  is  done,  his  rights  to  commissions 
do  not  accrue;"  (SIbbald  v.  Inm  Co.,  83  N. 
v.  378;)  bat  the  agreement  for  the  purchase 
most  be  one  that  is  valid,  and  can  be  oi- 
forced. 

The  foregoing  principles  have  been  estab- 
lished in  various  decisions,  and  may  be  re- 
garded as  settled  rules  for  construing  the 
contract  between  brokers  and  their  princi- 
pals. Masten  v.  Qrlfflng,  33  CaL  111;  Pbdaa 
V.  Gardner.  43  CaL  806;  Gonzales  ▼.  Broad, 
57  CaL  224;  Hyams  v.  Miller,  71  Ga.  606; 
Veazle  v.  Parker,  72  Me.  443;  Buckingham 
V.  Harris,  10  Colo.  460,  15  Pac  817;  Moses 
V.  Blerllng,  31  N.  ¥.  462;  Mooney  v.  Elder,  56 
N.  Y.  240;  Bamai-d  v.  Monnot,  •42  N.  Y. 
203;  Love  ▼.  Owens,  31  Mo.  App.  610;  Hay- 
den v.  Grillo,  35  Mo.  App.  654;  McGavock  v. 
Woodllef,  20  How.  221;  Colnnan  v.  Meade. 
13  Bush,  (Ky.)  363;  Watson  ▼.  Brooks,  11 
Or.  271,  3  Pac.  679;  Hinds  v.  Henry,  36  N. 
J.  Law,  328;  Love  v.  Miller,  53  Ind.  2d4; 
Glentworth  v.  Luther,  21  Barb.  145;  Leete  v. 
Norton,  43  Conn.  219.  There  are  expressions 
in  the  opinions  in  some  cases  to  the  effect 
that  a  written  contract  of  purchase  Is  not 
necessary  in  order  to  entitle  the  broker  to  his 
commissions  but  an  examination  of  those  cas- 
es will  show  that  la  eadi  one  of  them  the 
written  contract  was  waived  by  the  owner,  or 
that  the  owner  hlms^  refused,  or  was  un- 
able, to  consummate  the  sale.  We  know  of 
no  authority  in  which  it  has  been  held,  cr 
even  stated,  that  If  the  owner  insists  upon 
the  execution  of  a  valid  contract  of  purchase, 
and  the  purchaser  produced  by  tbe  briber 
falls  or  declines  to  enter  into  suoh  contract 
or  to  comply  with  the  other  terms  of  pur- 
chase, the  broker  is  nevertheless  entitled  to 
bis  commissions.  Tbe  owner  does  not  lose 
his  right  to  make  a  sale  of  the  pnqterty 
by  reason  of  his  having  employed  a  broker. 
(Dolan  V.  Scanlan,  57  CaL  264;  Hungerford 
y.  Hicks,  30  Conn.  269;  McClave  v.  Paine, 
48  N.  Y.  561;  Wylle  v.  Bank,  61  N.  Y.  415.) 
or  to  employ  other  brcricers  for  the  same  pur- 
pose; and  ^e  mere  fact  that  he  has  made  a 
sale  within  the  time  allowed  the  broker  by 
bis  employment  does  not  entitle  the  tsoker 
to  his  commission  unless  the  broker  haa 
within  the  terms  of  his  employment,  found 
a  purchaser,  (Waterman  v.  Boltlngfaonse, 
82  CaL  659,  23  Pac.  195;  Stewart  y.  Murray, 
92  Ind.  643;)  and,  however  much  he  may 
have  labored  for  the  purpose  ot  securing  the 
purchaser,  he  is  not  entitled  to  commisBlooa 
unless  he  produces  one.  "A  broker  Is  never 
entitled  to  commissions  for  unsuccessful  of- 
fcsrta    The  risk  of  faUore  la  wholly  bla    Tbe 
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reward  comes  only  wltb  bis  snocess.  Tbat  Is 
the  plain  contract  and  contemplatloa  of  the 
parties.  The  broker  may  devote  bis  time  and 
labor,  and  expend  his  money,  with  ever  so 
much  of  devotion  to  the  interests  of  his 
employer,  and  yet.  If  he  fails;  If,  without  ef- 
fecting an  agreement  or  accomplishing  a  bar- 
gain, he  abandons  Uie  effcH-t;  or  his  authority 
is  fairly  and  in  -  good  faith  terminated,— be 
gains  no  rlg^t  to  commisstons.  He  loses  the 
labor  and  effort  which  was  staked  upon  suc- 
cess, and  in  such  event  It  matters  not  that, 
afto-  bis  failure  and  tbe  termination  of  hla 
agency,  what  be  has  done  proves  of  use  and 
benefit  to  the  principal"  Sibbald  y.  Iron 
Co.,  83  N.  Z.  3S3. 

Under  tbe  foregoing  principles  It  must  be 
held  tbat  tbe  plalatUEs  did  not  negotiate  a 
sale  or  find  a  purchaser  for  tbe  land,  and 
consequently    did    not   become    entitled    to 
compensation  for  their  services.     No  agree- 
ment in  writing  for  the  purchase  of  the  land 
waa  «ree  made  by  Barrows,  and,  when  he 
was  Introduced  to  the  owners  as  tbe  pur- 
chaser, be  not  only  did   not  comply   with 
their  demand  tbat  such  contract  be  executed, 
but  be  also  failed  to  comply  with  their  terms 
of  sale.     It  was  specified  in  the  instrument 
of  September  17th  that  $10,000  of  the  pur- 
chase price  should  be  paid  "within  the  five 
days."     This  can  only  be  construed  as  mean- 
ing tbat  this  amount  of  money  should  be  de- 
posited with  the  owners  within  tbat  time  as 
a  payment  on  account  of  the  pnrchase  price, 
without  any  condition,  and  as  an  earnest  of 
^ood  faith  on  behalf  of  the  purchaser  tbat 
he  would  complete  the  purchase,  subject,  of 
course,  to  the  implied  agreement  on  behalf 
of  the  owners  that  It  would  be  repaid  if, 
through  any  fault  on   their  part,   the  sale 
sbould   not  be   completed.     The  succeeding 
clause  in  the  agreement,  that  $5,000  addition- 
al should  be  paid  "on  confirmation  of  the  ti- 
tle," shows  that  this  $10,000  was  to  be  paid 
Irrespective  of  and  before  any  examination 
of  title.    At  tbe  first  interview  between  tbe 
plaintiff  Lyon  and  the  owners  on  the  morn- 
ing of  the  22d,  he  bad  neither  a  contract  on 
bebalf  of  Barrows,  nor  did  he  produce  Bar- 
rows as  the  purchaser,  nor  did  he  offer  to 
pay  or  deposit  with  the  owners  tbe  $10,000, 
but  insisted  that  as  brolcer  he  bad  the  right 
to  retain  this  amount  of  money  until  after 
tbe  examination  of  tbe  title  and  completion 
of  tbe  sale.     The  function  of  a  broker,  bow- 
ever,  as  we  have  seen,  is  morely  to  make 
bargains,  and  not  to  ^ecute  contracts,  and 
be  was  neither  authorized  to  retain  tbe  money 
which   bis   customer   had    given   him    with 
vehich  to  make  a  deposit  me  part  payment 
on   account  of  the  pnrchase,  nor  to  receive 
or   bold  tbe  money  for  the  accoimt  of  the 
oteaers.    Biidd,  on  bebalf  of  tbe  owners,  re- 
fnaed  to  accept  the  check  as  a  compliance 
'veith  the  terms  of  the  sale,  on  tbe  ground 
tbat  It  was  not  money,  and  so  stated  to  the 
pUtintiir  I^yon,  and  also  stated  to  him  that, 
tf  BarrowB  woold  come  witb  tbe  mon^  or 


what  tbey  knew  to  be  money>  be  wo^d  then 

close  the  matter  up,  and  put  tbe  agreement 
in  writing,  so  that  it  would  be  binding  on 
all  parties.  Lyon  then  went  away,  and  after 
a  few  minutes  retm-ned  witb  Barrows,  who 
stated  tliat  be  was  willing  to  purchase  tbe 
land  according  to  the  terms  of  agreement, 
if  tbe  title  was  good,  and  again  tendered  tbe 
check  as  a  performance  of  tbe  condition  to 
pay  the  $10,000.  Tbe  owners,  however,  again 
declined  to  accept  tbe  check,  upon  tbe  ex- 
press ground  tbat  It  waa  not  a  legal  tender, 
or  the  equivalent  of  money,  and  Budd  said 
to'  bim  that  he  was  ready  to  draw  up  tbe 
contract  and  accept  tbe  money,  but  would 
not  accept  the  check.  This  interview  took 
place  before  the  hour  for  the  opening  of  tbe 
bank  in  Stockton.  The  check  was  drawn 
upon  a  bank  in  San  Francisco,  and  was  made 
payable  to  the  order  of  the  plaintiffs,  Gaman 
&  Lyon;  and  McDougald,  on  behalf  of  the 
owners,  thereupon  stated  to  Lyon  and  Bar- 
rows that  be  would  wait  at  Budd's  office  un- 
til half  past  9  o'clock,  and  that,  if  they  then 
had  the  money  there,  the  trade  would  be 
made,  otherwise  he  would  close  with  the 
other  parties.  To  this  Lyon  assented,  and 
thereupon  Barrows  and  Lyon  left  the  office 
without  saying  whether  or  not  they  would 
return;  but  neither  of  them  did  in  fact  re- 
turn, and  a  little  after  noon  of  tbat  day  Bar- 
rows left  Stockton,  and  atwut  the  same  time 
Lyon  obtained  the  money  on  the  checli,  and 
took  from  the  bank  a  certificate  of  deposit 
payable  to  his  own  order.  McDougald  and 
Budd  waited  at  the  office  of  tbe  latter  until 
about  10  o'clock,  and  afterwards,  on  tbe  same 
day,  closed  the  contract  for  the  sale  with  the 
other  parties.  When  it  waa  thus  shown  to 
the  court  below  that  no  contract  for  the  pm:- 
chase  of  the  land  was  ever  made  by  or  on 
behalf  of  Barrows,  and  that  when  be  was 
introduced  to  the  owners  he  did  not  comply 
^•ith  the  terms  of  the  sale,  and  that  when  be 
was  informed  by  them  that  they  would  re- 
quire a  contract  of  purchase  to  be  made  by 
him,  and  that  the  $10,000  should  be  paid  to 
them  in  money  at  the  same  time,  instead  of 
complying  therewith,  or  saying  that  he  was 
willing  to  do  so,  be  went  away,  and  soon 
after  left  town,  and  did  not  thereafter.  In 
any  form,  offer  to  make  such  payment,  or  to 
enter  into  such  contract,  the  court  was  jus- 
tified in  finding  and  adjudging  that  tbe 
plaintiffs  bad  not  performed  their  contract  of 
employment,  and  that  they  were  not  entitled 
to  a  recovoy  from  the  defendants. 

PATERSON,  J.:    I  MHicar  In  the  views  of 
Mr.  Justice  HABRISON. 


"WHEESLOOK  v.  (JODPKET  et  al.     (No. 

16.236.) 

(Supreme  Court  of  California.     Dec  28,  1898.) 
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L  Where  jndgment  is  rendered  against  a 
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idends,  the  creditor  having  leave  to  apply  for 
liny  relief  needed  to  fix  the  amonnt  and  en- 
force payment,  and  later  a  decree  is  entered 
fixing  the  amount  dae  to  date  at  a  certain  snm, 
for  which  judgment  is  rendered  against  the 
bank,  the  first  judgment  is  interlocutory,  and 
payment  of  the  second  discharges  both. 

2.  Where  a  defendant  has  disclaimed  In- 
terest  except  as  stakeholder,  and  prayed  inter- 
pleader, and  judgment  is  given  against  it  in  ac- 
cordance with  its  own  prayer,  with  costs  against 
the  defeated  claimant,  it  may  safely  pay  the 
judgment,  in  spite  of  irregularities  in  the  inter- 
pleader snit  which  are  nucomplained  of  by  said 
claimant. 

CommisslonMs'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   Walter  H.  Levy,  Judge. 

Action  by  Almon  Wheelock,  executor  of 
Albert  O.  Wbeelock,  deceased,  against  Ara- 
bella Godfrey  and  the  San  Francisco  Sayings 
Union,  for  certain  money  deposited  in  de- 
fendant bank  by  deceased.  From  a  Judg- 
ment for  defendant  Godfrey  against  the 
bank,  the  bank  appeals.    Affirmed. 

H.  O.  Campbell  and  Clunle  &  Glunie,  for 
appelant    Wm.  Barber,  for  respondents. 

SEAHLS,  0.  Almon  Wbeelock,  executor  of 
the  last  will  of  Albert  G.  Wbeelock,  brought 
an  action  to  set  aside  and  declare  null  and 
rold  an  assignment  made  by  Albert  G. 
Wbeelock,  deceased,  to  defendant  Arabella 
Godfrey,  upon  the  ground  of  the  mental- 
Incapacity  of  said  Wbedock  to  execute  the 
same,  and  fraud  on  the  part  of  said  Godfrey 
in  procuring  the  execution  of  such  assign- 
ment, and  also  to  recover  from  both  the 
defendants  the  sum  of  money  assigned. 
Albert  G.  Wheelock,  plaintiff's  testator,  ac- 
cording to  the  complaint,  had  on  deposit 
with  the  San  Francisco  Savings  T7nIon,  an 
incorporated  bank  of  savings,  one  of  the  de- 
fendants and  the  appellant  herein,  the  sum 
of  $7,046.89,  for  which  he  had  a  bank  book. 
On  the  1st  day  of  October,  1888,  said 
Wheelock  assigned  his  said  demand  and 
bank  book  to  the  other  defendant,  Arabella 
D.  Godfrey,  the  respondent  herein,  who  there- 
upon procured  the  amount  aforesaid  to  be 
transferred  by  the  bank  to  her  credit,  and 
in  evidence  thereof  the  issue  of  a  bank  book 
showing  such  credit  to  her.  The  bank  de- 
fendant answered  the  complaint,  and  also 
filed  a  cross  complaint,  in  both  of  which  it 
admitted  the  deposit  by  Wheelock  of  the 
$7,045.89,  the  issue  of  a  bank  or  deposit  book 
to  blm,  wherein  he  was  credited  therefor, 
and  avers  the  due  assignment  thereof  to 
defendant  Godfrey,  and  the  issuance  to  her 
of  a  bank  or  deposit  book,  and  a  credit  to 
ber  of  the  amount  thereof  on  Its  books,  etc. 
And  in  its  further  answer  or  cross  com- 
plaint it  avers  that  the  plaintiff  and  defend- 
ant Godfrey  each  claim  said  sum  of  money; 
tbat  one  of  them  is  entitled  thereto,  with 
the  dividends  thereon,  and  that  it  has  no 
means  of  knowing  or  ascertaining  which  of 
them  Is  entitled  thereto,  except  by  the  de- 
termination of  the  court  in   the  premises; 


that  It  I>  willing  to  pay  the  same  when  the 
ownership  is  determined,  and  has  no  inter- 
est in  the  question  except  to  hold  the  money 
according  to  the  terms  of  the  deposit,  and 
to  pay  it  to  the  party  entitled  thereto.  De- 
fendant prays  that  plaintiff  and  defendant 
Godfrey  be  required  to  Interplead,  and  that 
the  court,  by  its  Judgment,  determine  which 
of  them  Is  the  owner  and  entitled  to  said 
money  deposit  and  dividends  thereon.  No 
answer  was  filed  to  this  so-called  "cross 
complaint"  by  either  plaintiff  or  defendant 
Godfrey.  The  cause  was  tried  by  the  court 
written  findings  filed,  and  Judgment  entered 
as  follows:  (1)  In  favor  of  both  of  the  de- 
fendants, as  against  the  plaintiff;  (2)  that, 
as  between  the  defendants,  the  sum  of  $T,- 
045.89,  which  by  the  answer  of  the  bank 
defendant  is  admitted  to  be  held  by  it  on 
deposit  in  the  name  and  to  the  credit  of 
defendant  Godfrey,  belongs  to  her.  together 
with  any  and  all  dividends  that  have  ac- 
crued thereon;  and  it  was  further  decreed 
that  she  recover  the  same,  and  that  she 
be  at  liberty  to  apply  to  the  court  for  any 
furOier  relief  that  may  be  necessary  to  as- 
certain the.  amonnt  due  bee  by  the  terms 
of  this  decree,  and  to  enforce  payment  there- 
of. This  decree  was  entered  September  18. 
1891.  On  the  30th  day  of  October,  1891.  a 
further  decree  was  entered,  as  between  the 
defendants,  which  recited  that.  In  pursuance 
of  the  permission  granted  in  the  former 
Judgment  entored,  testimony  had  been  is- 
troduced,  from  which  it  apears  that  the 
amount  due  to  date  (October  30,  1891)  on 
the  deposit  referred  to  in  said  Judgrment  is 
$8,302.16.  Judgment  is  rendered  in  favor 
of  defendant  Gtodfrey,  and  against  the  bank 
defendant,  for  said  amount 

The  bank  defendant  has  taken  an  appeal 
from  each  of  said  Judgments,  and  in  each 
case  the  cause  comes  up  on  the  Judgmoit 
roll;  this  appeal  being  from  the  last  or 
final  Judgment  As  they  are  submitted  to- 
gether, it  may  be  said  here  the  first  Judg- 
ment or  decree  was,  as  between  the  de- 
fendants, an  interlocutory  Judgment,  which 
simply  established  the  right  to  the  deposit 
but  left  the  amount  of  the  recovery  there- 
on to  be  adjudicated  and  crystallized  in 
the  final  Judgment  rendered  October  30. 
1891.  Freem.  Judgm.  H  29-33.  We  do  not 
doubt  that  a  satisfaction  of  the  last  Judg- 
ment will  extinguish  the  first  and  all  the 
rights  of  defendant  Godfrey  acquired  there- 
imder.  It  must  be  admitted  that  there  are 
serious  defects  in  the  record,  some  of  which 
are  Inexplicable,  growing  out  of  the  filing 
of  an  amended  complaint  pending  the  trial 
These 'do  not,  however,  affect  this  app<;l- 
lant,  which  occupies  the  position  of  a  stake- 
holder as  between  the  other  parties.  .  No 
Judgment  was  rendered  against  it  elth»  on 
the  original  or  amended  complaint,  but  on 
the  contrary,  it  had  Judgment  for  costs 
against  the  plaintiff.  The  Judgment  ren- 
dered against  It  was  in-consonanoe  with  the 
igitized  by  VjOOQ  IC 
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prayor  of  Its  answer  and  croas  complaint 
It  stands  Indifferent,  as  between  the  other 
parties  to  the  action;  and  the  controversy 
baring  been  settled  as  between  them,  and 
the  deposit  awarded  to  defendant  Godfrey, 
it  was  in  order  for  it  to  pay  the  demand,  as 
it  expressed  a  willingness  to  do.  There 
were,  bowever,  good  reasons  apparent  why 
appellant  here  should  exercise  due  caution 
In  the  premises  by  not  paying  the  demand 
until  a  final  adjudication  between  plaintiff 
and  its  codefendant;  and  It  may  fairly  be 
presumed  this  consideration  was  an  imitor- 
tant  Inducement  to  this  appeal.  The  Judg- 
ment appealed  from  should  be  afBrmed;  each 
party  to  pay  his  own  costs  on  appeal. 

We  concur:    BELCHER,  0.;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed;  eadi  party  to  pay  his  own 
costs  on  appeal. 


WHEELOCK  T.  (JODFRET  et  al.     (No. 

16,235.) 

(Supreme  Court  of  California.     Dec.  28,  1B93.) 

Department  1.  Appeal  from  Buperior  court 
of  San  Francisco  county;  W.  H.  Levy,  Judge. 

Action  by  Almon  Wheelock,  executor  of  Al- 
bert G.  Wbeelock,  deceased,  against  Arabella 
Godfrey  and  the  San  Francisco  Savings  Union, 
for  certain  money  deposited  in  defendant  banlc 
by  deceased.  From  an  interlocutory  judgment 
for  defendant  Godfrey  against  the  bank,  the 
bank  appeals.     Appeal  dismissed. 

Clunie  &  Clunie  and  H.  0.  Campbell,  for  ap- 
pellant    Wm.  Barber,  for  respondents. 

PER'  CURIAM.  The  appeal  of  the  San 
Franciso  Savings  Union  in  the  above-entitled 
cause  Is  hereby  dismissed,  upon  the  authority 
of  the  opinion  In  No.  15,236,  between  the  same 
parties,  this  day  filed.    S5  Fac  315. 


WHEELOCK  V.  GODFREY  et  al.     (No. 

16,388.) 

(Supreme  Court  of  California.     Dec.  28,  1803.) 

Mental  Statu*— Opinion  Evidbnob  —  Intimatb 

ACQUAINTANCB  — JCBT  TbIAL  —  COMPETBNCT  OP 
WiTNBSa— ElPERT— OBJBCnOK   WAIVED — LeaD- 

INO  Question. 

1.  There  is  no  abuse  of  discretion  in  hold- 
ing a  witness  competent  as  an  "intimate  ac- 
quaintance," within  Code  Civil  Proc.  {  1870, 
snhd.  10,  allowing  expression  of  opinion  of  on 
intimate  acquaintance  respecting  the  mental  san- 
ity of  a  person;  it  appearing  that  witness  had 
known  lum  for  18  years,  had  until  the  last  6 
years  lived  nest  door  to  him,  and  seen  him  ev- 
ery day,  and  had  since  then  visited  the  famiiy, 
where  he  lived,  twice  a  week  or  more,  ami 
had  often  had  conversations  with  him. 

2.  Plaintiff  is  not  entitled  to  a  jury  in  an 
action  to  recover  money,  it  being  asked  that 
the  assignment  thereof  be  set  aside  for  fraud 
and  undne  influence,  the  case  being  one  of  equi- 
table coKDizance. 

8.  Where  a  party  offers  a  witness,  who  Is 
not  objected  to,  he  cannot,  after  discovering 
that  his  testimony  militates  against  him,  have 


it  stricken  out  on  the  ground  of  Incompetency  of 
the  witness. 

4.  Wbere  a  witness  has  testitieU  that  he,  as 
a  physician,  attended  deceased  from  January  to 
the  time  of  his  death,  in  October,  describing  his 
aliments,  physical  condition,  and  conversations 
with  him,  etc.,  a  question  as  to  the  state  of  bis 
mind  on  October  lat,  based  on  his  appearance, 
actions,  condition,  and  conversation,  will  not  be 
held  leading  or  suggestive. 

6.  Where  witness  has  testified  as  an  expert 
for  plaintiff,  it  cannot  be  objected,  when  he  is 
called  for  defendant,  that  he  is  not  an  expert. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;    Walter  H.  Levy,  Judge. 

Action  by  Almon  Wheelock,  executor  of 
Albert  G.  Wheelock,  deceased,  against  Ara- 
bella Godfrey  and  the  San  Francisco  Sav- 
ings Union,  for  certain  money  deposited  In 
defendant  bank  by  deceased.  There  was 
Judgment  for  defendants,  and  from  an  order 
denying  a  new  trial  plaintiff  appeals.  Af- 
firmed. ■  , 

Clunie  St  Olnnie  and  H.  O.  Oampbdl,  f<Hr 
appellant    Wm.  Barber,  for  respondents. 

8EARLS,  O.  This  action  was  brought  to 
recover,  by  Almon  Wheelock,  as  the  execu- 
tor of  the  last  will  of  Albert  G.  Wheelock, 
the  sum  of  $7,046.89,  moneys  rec^ved  on 
deposit  by  the  defendant  the  San  Francisco 
Savings  Union  from  Albert  G.  Wheelodc  in 
his  lifetime.  Defendants  bad  Judgment 
Plaintiff  thereupon  moved  for  a  new  trial, 
which  motion  was  denied,  and  from  the  or- 
der of  denial  this  appeal  is  taken.  Albert  G. 
Wheelock  was  a  bachelor  of  the  age  of, 
say,  65  years;  had  been  a  bank  clerk  in  San 
Francisco,  and  possessed  a  fortune  worth, 
say,  150,000.  Arabella  D.  Godfrey  was  a 
widow,  and  Wheelock  had  lodged  at  her 
house  for  some  15  years,  was  a  friend  of 
her  deceased  husband  in  his  lifetime,  and 
had,  according  to  some  of  the  testimony,  at 
Intervals  from  the  time  of  the  death  of  the 
husband  of  said  Arabella  D.  Gkxifrey,  evinced 
a  determination  to  make  some  provision  for 
the  support  and  maintenance  of  the  latter. 
On  or  about  September  25,  1888,  said  Albert 
G.  W^hedock  made  a  last  will,  wliereby  he 
bequeathed  and  devised  all  his  estate,  real, 
personal,  and  mixed,  to  his  nephews,  a  niece, 
and  sister  residing  at  Chicago,  111.,  and  Tole- 
do, Ohio.  On  or  about  October  1,  1888, 
Wheelock  had  on  deposit  with  defendant  the 
San  Francisco  Savings  Union,  an  lnc(»'porat- 
ed  bank  of  savings,  which  we  will  hereafter 
denominate  the  "Bank,"  the  sum  of  $7,045.89, 
in  evidence  of  which  he  held  a  bank  book. 
At  the  date  last  mentioned,  he  duly  assigned 
his  said  bank  book  to  the  defendant  Ara- 
bella D.  (Sodfirey,  who  took  It  to  the  bank 
with  the  assignment,' had  the  amount  there- 
of transferred  to  her  credit  and  received  a 
bank  book  therefor  in  her  own  name.  On 
the  20th  day  of  Octtber,  1888,  Albert  G. 
Wheelodk  died  at  the  house  of  said  Arabella 
D.  Qodfr^,  in  the  city  and  county  of  San 

Francisco.  f^  r^r\n\f> 
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The  last  will  aforesaid  was  admitted  to 
probate,  and  Aimon  Wheelock,  named  there- 
in as  an  executor,  was  duly  appointed  and 
qualified  as  snch  executor.  The  gravamen 
of  the  complaint  is  that  at  the  date  of  the 
said  assignment,  if  the  same  was  ever  in  fact 
executed,  Albert  G.  Wheelock  had  been 
stricken  with  paralysis,  was  weak  In  body 
and  mind,  and  mentally  unsound,  and  In- 
competent to  attend  to  any  business  what- 
ever; that  he  lodged  and  boarded  at  the 
house  of  defendant  Godfrey,  was  subject  to 
and  under  her  influence,  direction,  and  ctm- 
trol;  and  that  the  lattar  fraudulently,  and  by 
duress  and  menace,  and  by  undue  influence, 
induced  and  procured  said  Wheelock,  in  his 
enfeebled  condition,  to  execute  the  assign- 
ment to  her,  etc.  Plaintiff  demanded  Judg- 
ment (1)  that  the  assignment  be  declared  null 
and  void,  and  set  aside;  (2)  that  the  assign- 
ment was  not  made  by  Albert  G.  Wheelock; 
(3)  that  said  «noneys  be  declared  the  proper- 
ty of  the  estate  of  Albert  G.  Wheelock,  and 
that  plaintiff  bare  Jadgmoit  against  the  de- 
fendants therefor,— end  for  general  relief. 
The  complaint  was  not  verified.  The  de- 
fendants answered  separately,  each  denying 
the  material  allegations  of  the  complaint,  ex- 
cept as  expressly  admitted.  The  bank  ad- 
mitted that  it  held  the  money  on  deposit,  set 
up  the  transfer  of  the  deposit  to  defendant 
Godfrey,  eta,  and,  by  way  of  answer  and 
cross  complaint,  set  out  that  both  plaintiff 
and  defendant  Godfrey  claimed  the  money, 
that  it  was  willing  to  pay  It  over  to  the  one 
entitled  thereto,  etc.,  that  it  has  no  Int^est 
In  the  dispute^  and  asks  that  the  parties  be 
required  to  interplead,  and  that  the  court  de- 
termine which  of  them  is  entitled  to  the  fund, 
etc.  Defendant  Godfrey  also  filed  a  cross 
complaint,  which  was,  on  motion,  stricken 
out. 

At  the  trial  the  principal  question  in  con- 
troversy related  to  the  mental  status  of 
Wheelock  at  the  date  of  the  assignment  A 
number  of  witnesses  on  the  part  of  defend- 
ants were  called  upon  to  express  an  opinion 
as  to  the  mental  sanity  of  said  Wheelock. 
To  the  expression  of  an  opinion  on  this  sub- 
ject, counsel  for  api>ellant  objected,  and  the 
action  of  the  court  In  overruling  the  objec- 
tion Is  assigned  as  error.  The  first  of  these 
alleged  errors  is  In  relation  to  the  testimony 
of  Mary  S.  Mugan,  and  is  based  upon  an  al- 
leged failure  to  establish  a  predicate  for  the 
expression  of  an  opinion  by  showing  that  the 
witness  was  such  an  "Intimate  acquaintance" 
of  said  Wheelock  as  is  required  by  subdi- 
vision 10  of  section  1870  of  the  Code  of  C»vU 
Procedure.  That  section,  after  providing  tor 
other  cases  In  which  witnesses  may  give  an 
opinion,  adds.  In  subdivision  10,  as  follows: 
"And  the  opinion  of  an  intimate  acquain- 
tance respecting  the  mental  sanity  of  a  per- 
son, the  reason  for  tb^  opinion  being  given." 
The  witness  stated.  In  substance,  that  she  was 
23  years  of  age,  and  had  known  Wheelock 
since  she  was  5  years  old,  lived  In  bis  vicin- 


ity, first  across  the  street,  and  then  next 
door,  and  saw  him  every  day  mitil  within 
the  last  6  years,  "when  we  moved  away. 
We  were  good  friends  with  Mrs.  Godfrey, 
(where  Wheelock  lived,)  and  I  have  been 
since  In  the  habit  of  going  there  maybe  twice 
a  week,  and  sometimes  oftener,  and  saw  Mr. 
Wheelock  many  times  aud  conversed  with 
him;  very  often  had  little  conversations  with 
him;  conversed  with  him  in  18SS;  was  in 
his  room  in  1888,  and  had  a  talk  with  him 
as  to  the  changes  in  the  furniture  of  his 
room.  When  Mrs.  Godfrey  was  out  at  times, 
he  would  come  to  the  door  for  me.  There 
were  many  times  that  we  had  conversations, 
so  that  I  haven't  them  idaced."  The  witness 
was  then  permitted  to  express  an  opinion 
that  "he  was  of  sound  mind,"  and  gave  as 
reasons  therefor  that  there  was  no  evidence 
of  any  illness;  that  there  was  no  evidence 
of  any  unsoundness;  that  Mrs.  Godfrey  used 
to  go  out,  and  leave  bin)  In  charge  of  her 
house,  and  would  not  have  done  so  with  a 
man  of  unsound  mind, — and  added:  "The 
expression  of  his  countenance  was  always 
Just  as  I  had  seen  It  from  a  child.  It  was 
perfectly  sound  and  bright.  There  was  no 
change  in  Mr.  Wbeelock's  expression  from 
the  time  I  knew  him  first  until  his  death." 

From  necessity,  much  must  be  left  to  the 
discretion  of  the  trial  court  in  determining 
whether  or  not  a  given  witness  is  an  "inti- 
mate acquaintance,"  within  the  purview  of 
the  statute.  As  an  abstract  proposition,  the 
question  would  seem  to  be  one  easily  solved. 
In  practice,  howevw,  a  serious  difficulty  Is 
met  In  the  incapacity  to  detail  specifically 
all  the  minor  incidents  from  which  the  ulti- 
mate fact  of  an  Intimate  acquaintance  is  de- 
duced. Many  persons  cannot  describe  par- 
ticulars in  detail.  A  witness,  as  the  result  at 
observation,  will  determine  with  great  accu- 
racy that  a  given  person  is  intoxicated;  bat 
confine  him  to  a  detail  of  the  minute  ap- 
pearances that  have  led  him  unerringly  up 
to  the  fact.  and.  he  will  often  fail  most  sig- 
nally. The  details  of  conduct,  attitude,  tones, 
gestures,  words,  expression  of  eye  and  face, 
and  abnormal  movements  have  either  escap- 
ed him,  or  he  is  unable  to  draw  what  may 
be  termed  a  'living  picture"  of  what  be  ha» 
seen,  and  what  Is  in  reality  photographed 
upon  his  mind.  It  is  much  the  same  In  re- 
gard to  the  lesser  details  which  go  to  make 
up  the  status  of  an  Intimate  acquaintance; 
and  the  court,  having  the  witness  before  It, 
is  better  able  to  determine  the  relatioo  of 
the  parties  from  the  evidence  given  than  can 
be  done  from  a  cold  record  of  Oie  words 
spoken.  It  Is  for  this  and  similar  reasons- 
that  this  court  has  said  that  the  question  was 
addressed  to  the  discretion  of  the  court  be- 
low, and  that,  there  being  no  abuse  of  the 
discretion,  the  appellate  court  would  not  in- 
terfere. Estate  of  Carpmter.  79  GaL  382,  21 
Paa  835;  Id.,  94  Cal.  407,  2»  Pac.  U<a; 
People  V.  Levy,  71  Oal.  623,  12  Pac.  7»1; 
People  V.  Fine,  77  CaL  14Zfcl»  Pac.^269;  Peo- 
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Ite  ▼.  Pico,  62  Oal.  63.  The  difficulty  in  this 
class  of  cases  which  has  been  met  and  will 
conttntially  meet  the  courts  la  determining 
what  Is  an  Intimate  acquaintance,  within  the 
meaning  of  the  statute.  Is  aptly  epitomized 
by  Temple,  C,  In  Estate  of  Carpenter,  supra, 
where.  In  speaking  of  the  statute,  he  says: 
"Since  it  requires  the  drawing  of  a  definite 
line  between  things  which  are  separated 
only  Iqr  degrees  of  difference,  the  rule  is,  and 
must  ronain,  mbre  or  less  indefinite;"  and 
he  adds:  "A  very  large  discretion  must  be 
concede  to  the  trial  court  If  the  concla- 
slon  reached  Is  one  which  can  be  reasonably 
entertained,  consistently  with  the  abore  Idea 
of  Intimacy,  [thereinbefore  set  out,]  this  cotirt 
cannot  review  the  ruling."  Within  the  pur- 
view of  the  above  reasoning  and  the  cases 
cited,  there  was  mo  abuse  of  discretion  by 
the  court  bdow  In  holding  the  witness  com- 
petHit,  as  an  intimate  acquaintance,  to  ex.' 
press  an  opinion  as  to  the  mental  sanity  of 
Albert  O.  Wheelock. 

The  other  alleged  errors,  founded  upon  rul- 
ings In  the  cases  of  other  witnesses  upon  the 
same  point,  involve  the  same  question,  and 
do  not  Tary  in  their  facts  sufilciently  to  alter 
the  conclusion  reached  in  the  case  consider- 
ed, and  need  not  therefore  be  elaborated. 

The  nert  error  assigned  Is  founded  upon 
the  denial  by  the  court  of  an  application  by 
plaintur  for  «  Jury  tilaL  It  appears  from 
the  record  that  the  cause  was  set  down  for 
trial  by  the  court,  January  26,  1891,  and  no- 
tice thereof  served  ui>on  the  attorneys  of 
plaintiff.  Prliw  to  the  commencement  of  the 
trial,  and  prior  to  January  26,  1891,  but  at 
what  precise  date  does  not  appear,  the  plaln- 
tiff  in  open  court  demanded  a  Jury  trial, 
which  was  refused  by  the  court  The  facts 
■tated  in  the  complaint,  and  the  prayer  for 
relief,  indicate  the  case  to  be  one  of  equita- 
ble cognizance,  and  therefore  one  in  which 
plaintiff  was  not  entitled  to  a  jury.  Fish  v. 
Benson,  71  Cal.,  at  pages  434,  435,  12  Pac 
46*;  Oassldy  v.  Sullivan,  64  CaL  266,  28  I>ac. 
234.  The  statement  of  appelhmt's  connsd 
that  the  amended  complaint  contains  matter 
which  might  have  been  omitted,  and  that  he 
demanded  unnecessary  relief,  Is,  In  effect, 
but  a  statement  that  a  different  cause  of  ac- 
tion, sufficient  for  a  recovery  at  law,  with  a 
demand  for  only  such  relief  as  a  court  of 
law  could  grant,  might  have  been  prosecut- 
ed. The  answer  must  be  that  the  phraseolo- 
gy of  the  complaint  was  adapted  to  the  re- 
lief sought,  viz.  setting  aside,  and  declaring 
noli  and  void,  the  assignment  by  plalntifTs 
testator  to  defendant  Oodfrey;  that  the  mon- 
ey be  declared  the  property  of  plaintiff;  and 
that  he  have  a  Judgment  therefor  against 
the  defendants.  The  court  committed  no  er- 
ror In  the  premises.  It  Is  true,  the  amended 
complaint  stated  "that  the  said  pretended 
assignment  and  transfer  was  never  signed, 
made,  executed,  or  delivered  by,"  etc.,  and 
then  proceeds  to  set  out  at  length  the  incom- 
petency and  wealcness  of  the  testatcnr,  the 


fraudulent  practices  of  defendant  Godfrey 
to  Induce  him  to  sign  the  transfer,  and  avers 
that,  "if  he  ever  signed  said  pretended  as- 
signment or  transfer,  [he]  was  induced  to 
sign  the  same  by  and  through  fraud  and  un- 
due influence,"  etc.  This  allegation  is  iterat- 
ed and  reiterated  In  various  forms.  That  the 
complaint  was  ambiguous  is  apparent,  but  it 
is  not  apparent  that  the  plaintiff  should  be 
permitted  to  talce  advantage  of  that  fact  by 
now  saying  he  did  not  mean  what  he  said  In 
his  pleading,  and  by  repudiating  the  whole 
theory  upon  which  he  tried  the  cause.  He 
proved  by  his  own  witnesses  the  execution 
of  the  assignment,  and  then  sought  to  show 
the  invalidity  of  the  act  by  proving  the  in- 
competency of  his  testator. 

The  next  error  assigned  relates  to  the 
action  of  the  court  in  denying  a  motion 
on  behalf  of  plaintiff  to  strike  out  the  tes- 
timony of  John  Montgomery,  M.  D.,  the 
attending  physician  of  deceased,  and  in  over- 
ruling the  objections  of  plaintiff  to  questions 
put  to  said  Montgomery  by  defendant  as  to 
the  mental  condition  of  said  deceased.  John 
Montgomery  was  caUed  as  a  witness  on  be- 
half of  plaintiff,  and  stated  that  he  was  a 
physician;  had  been  in  practice  as  such  for 
17  years;  testified  as  to  attending  Wheelock 
as  a  physician  from  January,  1888,  to  Octo- 
ber of  the  same  year,  when  he  died;  gave  his 
opinion  as  to  his  ailments;  and  described 
his  death  as  being  doe  to  progressive  paraly- 
sis, etc.  On  cross-examination  he  testified 
as  to  the  mental  status  of  his  patient;  said 
he  was  thoroughly  rational  in  conversation, 
and  deemed  him  a  competent  gentleman; 
that  his  physical  condition  did  not  affect  his 
brain,  etc.  Upon  the  close  of  the  testimony 
on  behalf  of  the  plaintiff,  bis  counsel  moved 
the  court  to  strike  out  substantially  all  the 
testimony  of  Dr.  Jtdin  Montgomery  upon  the 
ground  that  he  was  a  licensed  physician,  in 
attendance  as  such  upon  Wheelock,  who  was 
his  patient,  and  that  the  Information  pos- 
sessed by  him  was  acquired  while  attending 
his  patient,  and  was  necessary  to  enable 
him  to  prescribe  for  Wheelock,  and  hence 
was  incompetent,  under  subdivision  4  of  sec- 
tion 1881  of  the  Code  of  Civil  Procedure  of 
this  state.  The  motion  was  denied  by  the 
court,  and  the  ruling  excepted  to  by  plain- 
tiff. At  a  later  stage  of  the  case.  Dr.  Mont- 
gomery was  called  as  a  witness  on  behalf 
of  the  defendants,  and  gave  important  testi- 
mony, Including  his  opinion  that  Wheelock 
was  mentally  sane,  etc.,  to  which  objections 
and  rulings  were  bad,  and  exceptions  noted. 
Conceding,  without  deciding,  that  Dr.  Mont- 
gomery was  an  incompetent  witness  for  the 
reasons  Indicated  by  the  plaintiff,  appellant 
Is  not  In  a  situation  to  urge  such  Incom- 
petency. His  testimony  was  received  with- 
out objection  from  the  defendants.  The 
question,  then,  presents  this  proposition: 
Can  a  party  to  an  action  introduce  testimony 
which,  In  the  face  of  an  objection,  would  be 
incompetent,  and,  upon  discovering  that  it 
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I  militates  against  him,  atrike  it  oat  without 
the  consent  of  the  opposite  party?  The 
question  must  be  answered  in  the  negative. 
By  offering  the  witness,  and  eliciting  tes- 
timony from  him,  he  in  effect  declared  the 
witness  was  competent  and  the  testimony 
proper.  In  the  absence  of  objections  by  de- 
fendants, It  was  the  equivalent  of  consent, 
and  was  as  binding  upon  them  as  a  written 
stipulation  agreeing  to  the  competency  of 
the  witness  to  testify  to  the  given  facts 
would  have  been.  The  motion  came  too  late. 
People  V.  Long,  43  CaL  446;  People  v. 
Samario,  84  CaL  484,  485,  24  Pac.  283.  Rog- 
ers on  Expert  Testimony,  at  page  111,  says: 
"When  it  is  proposed  to  introduce  in  evi- 
dence the  testimony  of  witnesses  who  are 
disqualified  by  these  statutes,  the  party  who 
desires  to  claim  the  benefit  of  the  statutes 
must  seasonably  exercise  the  privilege,  by 
objecting  to  the  evidence  at  the  time  it  is 
offered.  It  is  too  late  after  the  examination 
has  been  insisted  on,  and  the  evidence  has 
been  received  without  objection,,  to  raise  the 
question  of  competency  by  a  motion  to  strike 
it  out;"  ciang  Hoyt  v.  Hoyt,  112  N.  Y.  614^ 
20  X.  E.  402,  the  doctrine  of  which  fully  sus- 
tains the  text  The  objections  to  questions 
put  to  Dr.  Montgomery  when  a  witness  for 
defendants  were  not  as  to  bis  competency 
by  reason  of  having  been  the  physician  of 
Wbeelock,  and  are  regarded  as  of  little  im- 
portance. The  first  was  to  a  question  as  to 
the  state  of  Wheelock's  mind  on  October  1, 
1888,  based  upon  his  appearance,  actions, 
condition,  and  conversation.  It  was  objected 
that  the  "question  was  leading  and  sug- 
gestive, and  not  the  proper  question,  and, 
further,  that  he  has  testified  that  he  did  not 
form  an  opinion."  The  witness  answered: 
"WdL  the  man,  to  my  mind,  was  perfectly 
sane."  The  witness  then  said  he  formed  an 
opinion,  and  answered  as  before.  Again,  to 
a  question  as  to  his  opinion  whether  he  was 
of  sound  or  imsound  mind,  the  witness  an- 
swered: "I  believe  he  was  of  sound  mind." 
Counsel  objected  that  the  witness  was  "not 
an  expert,  and  not  proven  to  be."  Another 
question  was  as  to  the  state  of  mind  of 
Wbeelock,  in  the  opinion  of  the  witness, 
from  January,  1S88,  down  to  and  including 
the  time  when  be  was  stricken  with  this 
paralysis,  which  had  been  shown  to  have  oc- 
curred some  three  days  before  his  death. 
This  was  objected  to  as  "Irrelevant,  imma- 
terial, and  incompetent,  and  as  covering  pe- 
riods of  time  and  occasions  when  the  wit- 
ness did  not  see  him,  and  could  not  express 
an  opinion."  The  witness  answered  that  he 
never  had  the  slightest  doubt  as  to  his  san- 
ity; "It  would  have  been  an  Impossibility 
for  me  to  do  such  a  thing  as  that"  A  mo- 
tion to  strike  out  the  answer  as  not  re- 
sponsive was  denied.  The  first  question  was 
not  leading  or  suggestive,  In  view  of  the 
preceding  testimony,  in  which  the  witness 
had  stated  at  length  that  he  had  attended 
the  deceased  from  January  8th  to  the  time 


of  his  death,  in  October;  had  described  bis 
ailments,  physical  condition;  had  conversed 
with  him,  etc.  The  witness  had  been  shown 
to  be,  as  before  stated,  a  physician  of  17 
years'  experimce,  and  had  testified  as  an 
expert  for  the  plaintiff,  and  was  entitled 
to  be  questioned  as  such.  As  his  pbysician 
during  1888,  and  being  in  the  habit  of  vis- 
iting him  as  such,  and  at  times  as  often  as 
two  or  three  times  a  day,  he  was  competent 
to  speak  of  his  condition  during  the  entire 
period  from  January  to  Octob»',  except  as 
thus  stated.  The  questions,  answers,  and 
rulings  of  the  court  thereon  were  correct 
and  their  propriety  is  sufildently  apparent 
to  obviate  the  necessity  of  discussion. 

We  have  examined  most  of  the  ottaor  w- 
rors  assigned  In  the  record,  and  find  them 
either  without  merit  or  not  of  stiffident  im- 
portance to  warrant  a  reversal;  and  as  ap- 
pellant has  contented  himself  with  saying 
he  does  not  waive  them,  and  aSking  us  to 
examine  them,  as  set  forth  in  the  specifica- 
tioo  6t  errors,  without  any  direction  as  to 
where  they  are  to  be  found  in  a  record  of 
373  printed  pages,  we  are  Justified  in  the 
conclusion  that  they  are  not  important 
Webber  v.  Clarke,  74  CaL  11.  15  Pac.  431; 
West  T.  Crawford,  80  CaL  33,  21  Pac.  1123. 
The  order  appealed  firom  should  be  affirmed. 

We  coacnr:   HAYNES,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  oplnico,  the  wder  appealed 
from  is  afElrmed. 


WHEELOCK  V.  GODFREY  et  aL     (No. 
16,234.) 

(Snpreme  Court  of  California.    Dee.  28,  1893.) 

Fnn>iNOB — ^DsFiNiTssitss — ^ULTm^ra  Faoib— 

JUDOKEKT. 

1.  A  finding  that  all  the  averments  of  a 
oomplaint,  down  to  and  inclndlng  a  certain 
averment,  are  true.  Is  sufficiently  explicit. 

2.  Where  an  attempt  is  made  to  avoid  a 
gift  on  the  ground  of  mental  incompetency  anJ 
undue  influence,  a  finding  that  there  was  no 
Incompetency  or  undue  influence  is  sufficient 
without  finding  as  to  the  donor'i  physical  condi- 
tion or  other  facts  stated  as  inducement  to  the 
ultimate  facts. 

3.  Where  one  brings  an  action  against  two 

garties  for  a  fund,  the  judgment  being  again^^t 
im  ai  to  both,  he  cannot  complain  that  it  is 
in  favor  of  one  defendant  as  against  the  other. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;    Walter  H.  Levy,  Judge. 

Action  by  Almon  Wheelodi,  executor  of 
Albert  G.  Wheelock,  deceased,  against  Ara- 
bella Godfrey  and  the  San  F'randsco  Savings 
Union,  for  certain  money  deposited  in  de- 
fendant bank  by  deceased.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

Clunle  &  Clunie  and  H.  C  CampbelL  for 
appellant    William  Barber;  tor  respondents. 
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SEARLS,  C.  This  is  an  appeal  by  plaintiff 
from  a  final  Jndgment  In  favor  of  defend- 
ants. Tfae  cause  comes  up  on  the  Judgment 
roll,  and,  as  tlie  appeal  was  not  takea  within 
60  days  after  the  entry  of  Judgment,  the  ap- 
peal must  be  determined  upon  the  questions 
presented  by  the  pleadings,  findings,  and 
Judgment.  An  appeal  from  an  order  deny- 
ing a  new  trial  in  the  same  case,  (No.  15,398,) 
this  day  decided,  (85  Pac.  317,)  contains  a 
snfflclent  reference  to  the  facts  In  the  case, 
and  they  will  not  be  repeated  here. 

The  first  finding  is  to  the  effect  that  all  the 
allegations  of  plalntlfTs  complaint,  from  the 
commencement  thereof  down  to  and  includ- 
ing the  averment  that  the  moneys  referred 
to  in  the  complaint,  viz.  $7,045.89,  were  sOll 
in  charge  of  the  defendant  bank,  are  true. 
It  is  objected  to  this  finding  that  it  is  im- 
possible to  determine  from  it  the  averments 
found  true,  and  those  not  sustained.  It  is 
as  comprehensive  and  explicit  as  the  com- 
plaint to  wbldi  it  refers,  and,  as  it  finds  all 
the  averments  of  the  complaint  true  down  to 
and  Including  a  given  averment,  we  fall  to 
see  any  difficulty  in  determining  precisely 
what  the  court  means.  The  averments  thus 
found  tme  may  be  epitomized  as  follows: 
Defendant  Arabella  D.  Godfrey  is  a  widow; 
the  other  defendant  Is  an  Incorporated  sav- 
ings bank.  On  the  1st  of  October,  1888, 
Albert  G.  Wheelock  (plaintiff's  testator)  had 
deposited  $7,045.89  In  the  bank  for  loaning 
and  safe-keeping,  and  had  received  in  evi- 
dence thereof  a  bank  bo<^  in  which  he  was 
credited  for  the  amount  as  a  deposit  On  or 
about  October  1,  1888,  defendant  Godfrey 
presented  to  the  bank  this  deposit  hooik,  with 
an  assignment  thereof  in  writing,  purporting 
to  be  executed  by  Wheelock,  assigning  the 
said  money  and  accoimt,  and  demanded  a 
transfer  and  delivery  to  her  of  said  moneys. 
The  baiik,  in  pursuance  of  said  demand, 
transferred  to  her  credit  on  its  books  the 
amount,  and  gave  her  a  deposit  book,  credit- 
ing her  therein  for  the  amount  The  money 
has  not  been  drawn  from  the  bank,  and  it  is 
still  In  its  charge  and  custody.  The  court 
then  proceeds  to  find  at  length,  what  need 
only  be  referred  to  briefly,  that  on  October 
1,  1888,  the  said  instrument  of  transfer  was 
signed,  executed,  and  delivered  by  Wheelock 
to  defendant  Godfrey,  and  that  when  so  ex- 
ecuted and  delivered,  he  was  not  of  weak 
or  unsound  mind,  or  mentally  incompetent  to 
icake  the  transfer,  but  was  of  sound  mind, 
and  competent  to  make  such  transfer;  tiiat 
tfae  assignment  was  not  procured  by  or 
tbroagh  undue  Influence  or  control  by  God- 
frey over  Wheelock,  nor  by  any  unfair  ad- 
vantage, nor  by  any  advantage  taken  of  the 
mental  or  physical  weakness  or  unsoundness 
of  mind  of  Wheelock;  that  he  was  not  In- 
duced to  sign  the  assignment  or  transfer  by 
any  fraud  or  undue  Influence  of  defendant 
Godfrey  or  any  one  else;  that  the  assign- 
ment and  delivery  were  not  procured  by 
duress,  fraud,  or  undue  Inflaence,  etc.,  by 
v.35r.no.3— 21 


Godfrey  or  any  one  ^lae;  that  Whedock  was 
free  from  fraud,  duress,  menace,  or  undue 
Influence  at  the  time  and  In  the  matter  of 
the  making,  signing,  and  delivery  of  said 
assignment  The  court  then  finds  the  allega- 
tions of  the  complaint  in  reference  to  the 
death  of  Wheelock,  his  last  will,  and  proceed- 
ings had  thereunder  as  true. 

These  findings  cover  all  Oie  material  issues 
In  the  case.  It  was  not  necessary  to  find 
whether  or  not  Wheelock  had  been  111  or 
paralyzed,  or  as  to  his  physical  condition,  or 
any  other  fact  stated  in  the  complaint,  mere- 
ly as  Inducement  to  the  ultimate  facts,  which 
were  that  he  was  mentally  Incompetent,  and 
that  defendant  Godfrey  knowingly  and  fraud- 
ulently took  advantage  of  his  weakness,  and, 
by  undue  infiuence,  by  duress,  and  by  ob- 
talalng  control  over  him.  Induced  and  pro- 
cured him  to  sign,  execute,  and  deliver  to 
her  an  assignment  of  his  bank  book  and  of 
the  money  In  bank.  The  findings  are  full 
and  complete  on  the  material  issues.  The 
objection  to  that  portion  of  the  Judgment 
which  awarded  the  money  in  bank  to  defend- 
ant Godfrey,  as  against  the  bank,  is  not  open 
to  attack  by  this  appellant  who  was  plain- 
tiff in  the  court  below.  The  Judgment  Is 
against  plaintiff,  and  in  fiivor  of  both  the 
defendants  as  to  him;  If  he  was  not  entitled 
to  it,  manifestly  he  Is  not,  and  cannot  be, 
injured  by  any  Judgment  in  the  premises 
awarding  it  as  between  the  defendants. 
That  Is  not  his  affair,  but  theirs.  The  Judg- 
ment appealed  ftom  should  be  a£Qrmed. 

We  concur:   BBLCHBR,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed.  * 


MIBTZSCH  V.  BBRKHOUT  et  al..  Superin- 
tendent of  Public  Streets.     (No.  15,011.) 

(Supreme  Court  of  California.     Dec.  30,  1893.) 

municipai.  corporattoks  —street  ikprovbment 
— Illeoal  Assessment — Rbmedt — Ikjukction — 
When  Maixtaised. 

1.  St  1889,  p.  70,  ${  1(^-15,  regulating  the 
procedure  for  wiaening  streets,  provide  that  the 
commissioners  must  file  with  the  clerk  of  the 
board  of  supervisors  a  report  specifying  each 
lot,  etc.,  assessed  for  the  improTement,  with  the 
name  or  the  owner  and  a  pint  of  the  assessment 
district;  that  the  clerk  nlust  give  notice  requir- 
ing persons  interested  to  show  cause,  at  a  time 
named,  why  such  report  should  not  be  confirm- 
ed, etc  Held,  that  a  lot  owner  who  failed  to 
object  to  an  assessment,  and  to  proceed  as  pro- 
vided by  sucii  statute,  could  not  maintain  an 
action  to  declare  the  assessment  void,  and  en- 
Join  the  execution  of  a  deed  pursuant  to  a  sale 
of  the  assessed  property  to  pay  the  asse.ssment. 

2.  Where  a  city  lot  is  assessed  only  $2.50 
for  a  street  improvement,  and  sold  for  nonpay- 
ment, and  the  owner  could  redeem  from  the 
sale  by  paying  $3.00,  the  maxim,  "De  minimis 
non  curat  lei,"  applies,  and  a  court  of  equity 
will  not  restrain  the  execution  of  a  deed  pumu- 
ant  to  such  sale,  if  inralid. 


Digitized  by  VjOOQ  IC 


PACiriO  BEPORTER,  Vol.  86. 


(OKI. 


Oommlaalonen'  decision.  Department  2. 
Appeal  from  saperlor  court,  city  and  connty 
of  San  Frandseo;  Eogene  R.  Garber,  Judge. 

Action  by  B.  Mletzsch  against  Amelia  Berk- 
bout  and  James  GlUeran,  as  superintendent 
of  public  streets  of  tbe  city  of  San  Francisco, 
Oal.,  for  an  Injunction.  From  a  Judgment 
for  defendants,  plataitlfl  appeals.     Affirmed. 

Henry  B.  Hls^ton,  for  appellant  A.  W. 
lilnfortb,  for  respondents. 

BELCHER,  O.  Proceedings  were  regular- 
ly instituted  for  the  widening  of  Mission 
street,  in  the  city  and  county  of  San  Francis- 
co, and  for  the  condemnation  for  that  pur^ 
pose  of  a  strip  of  land  lQ\t,  feet  wide,  along 
the  southeasterly  side  of  said  street.  The 
proceedings  resulted  In  a  Judgment  oC  con- 
demnation and  In  assessments  upon  certain 
lots  of  land  owned  by  the  plaintiff,  to  help 
pay  the  expenses  of  the  Improvement  The 
assessments  not  being  paid,  the  said  lots 
wo'e  sold  thereunder  to  one  William  Krel- 
ing,  who  received  co'tificates  of  purchase 
therefor,  and  assigned  the  same  to  the  de- 
fendant Amdla  Berkhout  There  was  no  re- 
demption of  any  of  the  property  so  sold,  and 
at  the  proper  time  the  said  assignee  served 
on  the  plaintiff  the  usual  and  required  notice, 
that  she  would  apply  tor  deeds  of  the  lots 
pursuant  to  the  said  sales.  The  defendant 
James  OlUeran,  tbe  then  superintendent  of 
streets  In  and  for  the  said  city  and  county, 
was  about  to  execute  and  deliver  the  deeds 
so  applied  for,  and  thn-eupon  the  plaintiff 
commenced  this  action  to  obtain  a  decree 
restraining  the  execution  and  delivery  there- 
of. A  summons  was  duly  Issued,  and  served 
on  each  of  the  defendants,  but  they  failed  to 
appear,  and  their  defaults  were  entered. 
Thereafter,  tbe  case  was  submitted  to  the 
court  below  for  decision,  and  after  considera- 
tion tbe  court  made  and  filed  its  findings  of 
facts  and  conclusions  of  law,  to  the  effect 
that  all  the  allegations  of  the  complaint  were 
true,  but  that  the  plaintiff  was  not  entitled 
to  the  relief  demanded,  and  that  Judgment 
Should  be  entered  in  favor  of  defendants. 
Judgment  was  accordingly  so  entered,  from 
which  the  plaintiff  appeals. 

In  the  proceedings  for  condemnation  above 
referred  to,  the  appellant  here  was  a  party 
defendant;  and  fl-om  the  Judgment  entered 
In  the  case,  and  an  order  denying  a  new  trial, 
an  appeal  was  taken  by  the  defendants  to 
this  court  where  the  Judgment  and  order 
were  affirmed.  City  and  County  of  San  Fran- 
cisco V.  Klernan,  33  Pac.  720.  Most  of  the 
questions  Involved  In  this  case  were  involved 
in  that,  and  were  decided  against  the  con- 
tention of  appellant  They  must  therefore, 
upon  this  appeal,  be  treated  as  settled,  and 
need  not  be  further  considered. 

It  Is  claimed,  however,  that  one  of  appel- 
lant's lots  was  as-sessed  for  a  larger  portion  of 
the  costs,  damages,  and  expenses  resulting 
from  the  prococdings  to  effect  the  widening 


than  it  should  have  been,  and  hence  that  lite 
entire  proceedings,  as  to  him,  were  Invalidat- 
ed. The  order  of  the  board  of  supervisors, 
under  which  the  proceedings  were  initiated 
and  carried  on,  defined  the  district  to  be 
benefited  I^  the  widening,  and  upon  which 
the  costs,  damages,  and  expenses  thereof 
sliould  be  assessed,  as  the  land  extending 
along  each  side  of  Mlasicm  street  as  widened, 
from  Twenty-Sixth  street  to  the  San  Mateo 
county  line,  and  having  a  uniform  width 
of  1,000  feet  mi  each  side  of  tbe  street; 
and  it  declared  that  after  deducting  from 
the  total  costs,  damages,  and  expenses  of  tbe 
widening  the  amount  assessed  to  tbe  rail- 
road company  occupying  the  street,  the  re- 
mainder should  be  assessed  as  followa:  One- 
fourth  upon  the  Umda  and  Improyements 
thereon  lying  within  a  uniform  distance  of 
100  feet  easterly  from  tbe  southeasterly  line 
of  the  street  as  widened;  one-fourth  upon  tbe 
lands  and  improvements  lying  between  100 
feet  and  1,000  feet  easterly  from  tbe  south- 
easterly line  of  the  street;  and  tbe  other  two- 
fourths  upon  the  lands  and  improvements 
similarly  described  on  the  northwesterly 
side  of  the  street:  "provided,  that  all  lots 
or  parcels  of  land  within  100  feet  of  the 
southeasterly  or  northwesterly  lines  of  Mis- 
sion street  •  •  •  not  fhuitlng  directly 
on  the  line  of  said  street  shall,  for  tbe  pur- 
poses of  this  assessment  be  assessed  as 
though  the  same  were  outside  tbe  line  of 
said  100  feet  as  hereinbefore  provided,  and 
be  assessed  as  herein  provided  for  ttie  as- 
sessment of  land  and  property  distant  more 
than  100  feet  from  the  southeasterly  and 
northwesterly  lines  of  said  street"  tbe 
appellant  owned  six  lots  subject  to  assess- 
ment under  tbe  said  order.  Three  of  these 
lots  the  complaint  describes  as  lots  51,  52, 
and  53,  "as  designated  upon  a  certain  map 
of  the  Bernal  Homestead  Associatton,"  on 
file  In  the  office  of  tbe  reocnrder  of  the  dty 
and  county,  and  as  "forming  a  complex 
of  lots  or  parcels  of  land  designated  as,  and 
subdivided  into,  lots  2,  4,  and  5  of  block  168 
In  tbe  report  and  on  tbe  map,  plans,  and 
diagrams  of  the  Mission  street  widening 
commissioners."  The  complaint  further  de- 
scribes lots  61  and  52  as  commencing  at  the 
comer  of  Mission  street  and  Allison  avenue, 
and  extending  thence  along  Mission  street 
104  feet  4  Inches,  and  along  Allison  avenue 
42  feet  0  inches,  with  a  width  or  length  at 
the  other  end  or  side  of  96  feet  2  inches;  and 
It  describes  lot  63  as  located  In  the  rear 
of  the  other  two  lota,  and  fronting  on  Alli- 
son avenue,  with  a  uniform  width  of  60 
feet  and  a  length  of  120  feet  It  Is  al- 
leged that  the  larger  part  of  lot  63  was 
within  the  100-feet  limits,  as  above  de- 
fined, and  was  assessed  as  within  those 
limits,  when  the  whole  lot  should  have  been 
assessed  as  within  the  900-feet  limits;  and 
,  It  Is  claimed  that  the  assessment  so  made 
"presented  an  incontestable  violation  of  the 
order  under  which  It  was  sought  to  levy  the 
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assessment.''  The  statate  regnlatlng  the  mode 
of  procedure  provided,  In  substance,  that  the 
commlasloners  apimlnted  for  the  purpose  miurt 
make  and  file  with  the  clerk  of  the  board 
of  superrlsors  their  report,  specifying  each 
lot,  subdivision,  or  piece  of  property  assessed, 
with  the  name  of  the  owner  thereof^  if 
known,  and  a  plat  of  the  assessment  dis- 
trict, showing  each  block  and  lot,  or  portion 
of  lot,  assessed,  and  Its  dimensions,  desig- 
nated and  described  by  an  appropriate  num- 
ber; that  upon  the  filing  of  the  report  and 
plat  the  clerk  must  give  notice  thereof  by 
publication  for  at  least  10  days,  requiring 
an  persons  Interested  to  show  cause  before 
the  board  on  or  before  a  day  named,  why 
such  report  should  not  be  confirmed;  that 
an  objections  must  be  In  writing,  and  filed 
wltli  the  clerk,  and  by  blm  laid  before  the 
board;  that  the  board  must  fix  a  day  for 
hearing  the  objections,  and  the  clerk  must 
notify  the  objectors  thereof;  that  at  the 
time  fixed  the  board  must  "proceed  to  pass 
upon  the  report,  and  may  confirm,  correct 
or  modify  the  same,  or  may  order  the  com- 
missioners to  make  a  new  assessment,  re- 
port and  plat;"  that  the  clerk  must  forward 
to  the  street  superintendent  a  certified  copy 
of  the  report,  assessment,  and  plat,  as  final- 
ly confirmed  and  adopted,  and  that  sucn 
certified  copy  shall  thereupon  be  the  assess- 
ment roll;  and  that.  Immediately  upon  re- 
ceipt thereof  by  the  street  superintendent, 
the  assessment  therein  contained  shall  be- 
come due  and  payable,  and  shaU  be  a  Uen 
upon  all  the  luroperty  contained  and  describ- 
ed therein.  St  1889,  p.  70,  ${  10-15.  It 
spears  from  the  complaint  that  the  above- 
mentioned  provisions  of  the  statute  were 
complied  with;  that  written  objections  were 
filed  by  a  number  of  persons  interested,  and 
were  considered  and  acted  upon  by  the  board; 
and  that,  aftar  modlf^ng  the  report  In  a  few 
details,  the  board  "undertook  and  attempted 
to  confirm  and  adopt,  and  In  form  confirmed 
and  adopted,  the  said  report,  assessment,  and 
plat."  It  does  not,  however,  appear  that  any 
objection  was  made  by  appellant  to  the  as- 
sessment upon  any  of  his  lots.  He  apparently 
thought  he  could  safely  rest  upon  bis  oars 
till  after  the  sale,  and  then  Invoke  the  pow- 
er of  a  court  of  equity  to  declare  the  sale  nuU 
and  void.  But  we  do  not  think  he  was  at 
liberty  to  do  that  If  the  objection  now 
urged  had  aoy  merit  it  should  have  been 
presented  to  and  acted  iqwn  by  the  board; 
and  it  cannot  in  our  opinion,  be  raised  for 
the  first  time  In  the  courts.  See  Lent  v. 
TlUson,  72  CaL  404,  14  Pac.  7L  Besides,  no 
diagram  or  definite  description  of  lot  6,  as 
aaaeesed.  Is  presented,  and  from  the  general 
description  we  infer  tliat  it  is  the  same  as 
lot  SS.  But  it  appears  from  the  complaint 
that  lot  5  was  sold  for  f 2.50,  the  fuU  amount 
of  tbe  assessment  against  It  and  could  have 
been  redeemed  by  paying  $3.90.  This  being 
■o.  the  maxim,  "De  minimis  non  curat  lex," 
may  weU  be  held  applicable  to  the  case. 


The  other  points  do  not  require  spedal  no- 
tice. The  judgment,  in  our  opinion,  nbould 
be  affirmed. 

We  concur:    SBSARLS,  O.;  HAYNDS,  C 

FEB  OnRIAM.  For  the  reasons  givoi  in 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


PBIBST  V.  BBOWN  et  aL     (No.  18,886.) 

(Supreme  Court  of  Oalifomia.     Dec  80.  1898.) 

FmjramMm  CoirvBTAKoas— Risrts  ot  PnaonAS- 
BB— Ravisw  ON  Appau.  — SuFnciBilOT  or  Evi- 

DBKCE. 

L  Where  the  debtor  testified  that  it  was  his 
Intention,  In  making  a  transfer  of  bis  property, 
to  prefer  certain  creditors,  and  the  grantee  tes- 
t^ed  that  the  debtor  aald  to  him  at  the  time  . 
that  hia  object  was  to  prefer  creditors  oat  of 
the  proceeds,  a  finding  to  Uiat  effect  will  not 
be  disturbed. 

2.  An  Insolvent  debtor,  who  has  tiie  right 
to  prefer  certain  creditors,  is  not  required,  in 
the  exercise  of  that  right,  to  convey  nis  jvop- 
erty  directly  to  sach  creditors,  but  he  may  trans- 
fer it  to  a  third  person,  and  pay  the  proceeds 
to  the  creditors. 

3.  A  conveyance  by  an  insolvent  debttn' 
with  the  Intention  of  uaiog  the  proceeds  thereof 
in  discharge  of  the  claims  of  certain  of  his 
creditors,  need  not  be  made  for  cash  in  hand. 

4.  The  title  of  a  purdiaser  in  good  faith  of 
the  land  of  an  insolvent  debtor  is  not  affected 
by  the  fact  that  the  debtor  in  making  the  con- 
veyance intended  to  defrand  his  creditors. 

5.  The  fact  that  an  insolvent  debtor,  who 
conveyed  his  land  with  the  avowed  Intention  of 
nring  the  proceeds  in  payment  of  the  daims  of 
certain  of  nis  creditors,  did  not  pay  sach  cred- 
itors, will  not  affect  the  titie  of  the  pnrchaser,  if 
the  purchase  was  made  in  good  faitJi. 

6.  Findings  of  the  trial  court  upon  conflict- 
ing evidence  will  not  be  disturbed  on  appeal  on 
the  gronnd  that  they  are  against  the  weight  of 
the  evidence. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  T.  K.  Wilson, 
Judge. 

Action  by  one  Priest  against  Joseph  Brown 
and  others.  Judgment  for  defendanta  Plain- 
tiff appeals.     Aflarmed. 

T.  Z.  Blakeman,  for  appellant  James  A. 
Waymire,  H.  O.  Campbell,  and  W.  T.  Bag- 
gett  toe  i^^pelleea, 

DB  HAVEN,  J.  This  action  was  brought 
by  the  plaintiff  to  robject  certain  real  prop- 
erty in  the  city  of  San  Francisco  to  the 
payment  of  a  judgment  obtained  by  him 
against  the  defendant  Joseph  Brown  on 
Affta  S,  1887,  for  the  sum  of  (8,334.06  and 
coata  of  suit  It  Is  alleged  in  the  complaint 
that  this  real  property  was  on  Octolier  8, 
1888,  conveyed  by  the  judgmmt  debtor  to 
one  A.  M.  Brown,  with  Intent  to  dday  and 
defraud  the  creditors  of  such  debtor.  Tbe 
land  was  afterwards  conveyed  to  other  de- 
fendants named,  in  trust  to  secure  an  In- 
debtednsM  owing  from  the  said  A.  M.  Brown 
to  the  San  Frandsoo  Savings  Unlm.  The 
superior  court  found  that  the  deed  fromiJo- 
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seph  Brown  to  the  defendant  A.  M.  Brown 
was  not  made  with  intent  to  defraud  the 
creditors  of  Joseph  Brown,  and  upon  tliia 
finding,  and  ottiers  not  necessary  to  be  stat- 
ed, gave  Judgment  for  the  defendants.  It 
Is  manifest  ttiat  if  ttie  finding  of  the  court 
to  the  effect  that  the  original  conveyance  to 
the  defendant  A.  M.  Brown  was  not  fraudu- 
lent and  void  as  to  the  creditors  of  Joseph 
Brown  is  sustained  by  the  evidence,  the  Judg- 
ment and  ord«-  appealed  from  must  be  af- 
firmed without  reference  to  other  questions 
argued  by  counsel.  It  la  earnestly  urged 
in  betialf  of  appellant  that  this  finding  is 
contrary  to  the  evidence.  It  appears  from 
the  record  tliat  at  the  date  of  the  transfer 
Joseph  Brown  was  insolvent,  and  he  testi- 
fied to  the  effect  that  Ills  object  in  maiUng 
it  was  to  prefer  certain  of  Ills  creditors.  The 
purchaser,  A.  M.  Brown,  was  his  nephew. 
He  was  a  captain  in  the  United  States  army, 
with  a  salary  of  f2,000  per  year,  but  with- 
out other  property.  The  property  transferred 
was  substantially  all  the  debtor,  Joseph 
Brown,  had.  It  had  a  rental  value  of  aljout 
f  1,000  per  year,  and  the  purchase  price  agreed 
to  be  paid  therefw  was  $9,000,  $500  of  which 
was  paid  in  cash,  and  the  balance  in  the  nego- 
tiable notes  of  the  purchaser,  maturing  at 
different  periods  from  6  to  24  monttis  from 
date.  None  of  the  creditors  to  l>e  preferred 
knew  anything  of  the  transfer,  and,  of  course, 
did  not  give  their  assent  to  it  at  the  time,  but 
Joseph  Brown  testified  that  he  afterwards 
sent  the  notes  to  the  parsons  for  whom  he  in- 
tended them  when  he  made  the  sale.  The 
notes  sent  to  his  sister  were  returned  to  him 
by  his  direction,  and  one  or  more  of  the  oth- 
o*  notes  again  came  into  possession  of  the 
debtor,  and  these  seem  to  be  the  only  ones 
that  Iiave  been  paid,  and  they  were  paid  to 
Joseph  Brown  out  of  money,  the  greater  por- 
tion of  which  was  obtained  from  the  rents, 
and  from  a  m<Hrtgage  placed  upon  the  prop- 
erty by  the  purchaser.  '  The  purchaser,  A. 
M.  Brown,  testified,  in  substance,  that  at  the 
time  of  the  transfer  he  was  informed  by  liis 
uncle  that  bis  object  was  to  prefer  certain 
of  his  creditors  out  of  the  proceeds  of  the 
sale,  and  that  he  was  willing  to  assist  him 
In  the  matter  by  purchasing  the  property. 
In  view  of  the  direct  testimony  of  the  gran- 
tor and  grantee  to  that  effect,  we  cannot  say 
tliat  there  was  no  evidence  to  Justify  the 
trial  court  in  finding  that  the  real  Intention 
of  the  debtor  in  maldng  the  transfer  was  to 
IH-efer  a  portion  of  his  creditors,  and  that 
the  conveyance  was  accepted  by  the  defend- 
ant A.  M.  Brown  with  knowledge  of  this  in- 
tention of  his  grantor.  A  transfer  made  by 
an  insolvent  debtor  for  such  a  purpose  is  not 
fraudulent  In  the  al>sence  of  a  statute  mak- 
ing it  so,  and  while  it  is  true  that  In  tliia 
state,  under  section  S5  of  the  insolvent  act 
of  1880,  a  conveyance  made  and  accepted 
with  such  intent  may  be  set  aside  by  an  as- 
signee In  instrivency.  If  made  within  one 
Dinuth  before  the  commencement  of  insolvent 


proceedings  by  ot  against  the  grantw,  stm, 
subject  to  the  right  thus  given  the  assignee 
in  insolvency  to  defeat  it,  such  a  conveyance 
Is  unassailable.  Tills  general  rule  that  an  in- 
solvent debtor  may,  when  there  is  no  bank- 
rupt or  insolvent  law  malting  a  different  dis- 
position of  ills  property,  lawfully  devote  it 
to  the  payment  of  any  creditor,  <m:  a  part 
of  his  creditors  to  the  exclusion  of  others.  Is 
tlioroughly  settied  by  numerous  well-consid- 
ered decisions.  Dana  v.  Stanfords,  10  Cal. 
269;  Low  v.  Wortman,  44  N.  J.  Eq.  202,  7  Ati. 
054,  and  14  Ati.  586;  Shelley  v.  Boothe,  73 
Mo.  74;  Brashear  v.  West,  7  Pet  614;  Gid- 
dings  V.  Sears,  115  Mass.  505.  The  same  rule 
is  embodied  in  section  3432  of  the  Civil  Code, 
which  declares:  "A  debtor  may  pay  one 
creditor  in  preference  to  another,  or  may 
give  to  one  creditor  security  for  the  payment 
of  his  demand  in  preference  to  another."  It 
is  argued,  however,  that  the  facts  of  this  case 
do  not  bring  it  within  this  rule,  because  the 
conveyance  here  was  not  made  dlrectiy  to 
the  creditor,  and  the  sale  was  not  made  for 
money  in  hand,  but  upon  a  long  credit,  rep- 
resented by  the  notes  of  the  purchaser;  but 
we  do  not  think  these  facts  make  any  differ- 
ence in  the  application  of  the  rule.  It  la 
perhaps  true  that  in  most  of  the  cases  in 
which  the  question  of  the  right  of  a  debtor 
to  give  a  preference  lias  arisen,  the  trans- 
fer assailed  as  fraudulent  was  made  directiy 
to  the  creditor,  but,  in  our  opinion.  It  Is  not 
essential  to  its  validity  that  a  transfer  for 
such  a  purpose  should  be  made  to  the  cred- 
itor dlrectiy.  The  insolvent  debtor,  so  long 
as  he  retains  control  of  his  property,  is  cloth- 
ed with  the  right  to  dispose  of  it  for  the 
iKtna  fide  ptupose  of  providing  means  for  the 
payment  of  any  of  his  debts;  and  he  neces- 
sarily has  the  right  to  determine  whether  the 
sale  shall  be  for  cash  in  hand  or  upon  a  rea- 
sonable credit.  Nor  can  it  make  any  differ- 
ence whether  the  transfw  Is  made  directiy 
to  the  creditor  by  way  of  preference,  or 
whether  the  property  for  wlilch  It  la  ex- 
changed be  money  or  notes,  to  be  used  by 
him  for  the  same  ptirpose.  Tills  view  is  sus- 
tained by  the  following  cases:  Gregory  v. 
Harrington,  33  Vt  241;  Avory  v.  Eastes,  18 
Kan.  507;  BedeU  v.  Chase,  34  N.  T.  387; 
Loeschigk  V.  Bridge,  42  N.  Y.  421;  Rnhl  v. 
Pliillips,  48  N.  T.  125.  In  Gregory  v.  Har- 
rington the  debtor  sold  his  store  and  mer- 
chandise, taking  the  notes  of  the  purchaser 
in  payment  therefor,  and  these  notes  he  aft- 
erwards turned  over  to  some  of  his  creditcws 
by  way  of  preference;  and  the  court  held 
that  the  sale  was  as  valid  as  if  It  tiad  been 
made  directly  to  the  preferred  creditors.  The 
court  said:  "In  this  case,  if  the  principal 
debtor  had  transferred  the  property  Itself  to 
the  same  persons  to  whom  he  transferred 
the  notes  he  took  for  it,  and  for  the  same 
purpose,  no  person  would  claim  that  he  had 
not  a  perfect  legal  right  to  do  so;  or.  If  be 
had  sold  the  property  and  taken  the  money 
for  It,  and  had  applied  the  money  in  the  same 
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manner,  It  would  not  have  been  trandulent 
The  purpose  was  not  to  keep  his  property 
away  from  his  creditors,  but  to  pay  It  to  his 
creditors,  he  exercising  his  legal  right  to  pre- 
fer such  as  he  chose.  Fraud  does  not  con- 
sist in  transterrlng  property  with  a  view  to 
prefer  one  creditor  to  another,  but  in  trans- 
ferring property  with  the  Intent  to  prefer 
oneself  to  all  his  creditors."  It  Is  true  that 
In  the  case  Just  cited  the  notes  received  were 
actually  transferred  to  the  creditors  of  the 
▼endor;  but  the  failure  of  the  debtor  to  thus 
apply  the  proceeds  of  a  sale  would  not  de- 
feat the  title  of  a  purchaser  In  good  faith, 
who  had  given  his  negotiable  notes  in  pay- 
ment, without  any  knowledge  that  the  real 
object  of  the  debtor  In  making  the  sale  was 
not  to  pay  his  debts,  but  simply  to  convert 
the  property  Into  something  which  might 
more  effectually  b.e  placed  beyond  the  reach 
of  his  creditors,  and  tar  his  own  benefit  The 
case  Is  anthmrlty  for  the  proposition  that  a 
transfer  made  for  the  purpose  of  preferring 
a  creditor  Is  valid,  although  the  transfer  Is 
not  made  directly  to  the  creditor  Intended 
to  be  preferred.  In  Bedell  v.  Chase,  34  N. 
T.  387,  the  sale  was  made  upon  credit,  the 
vendors  taking  the  purchaser's  notes,  the  last 
one  due  in  12  months  from  date,  and  the  sale 
was  made  for  the  purpose  of  preferring  cred- 
itor«>  of  the  vendors.  The  sale  was  upheld. 
So.  also,  in  Ruhl  v.  PhllUps,  48  N.  Y.  125,  the 
sale  was  of  an  entire  stock  of  an  insolvent 
copartnership  npon  credit,  the  vendee  having 
knowledge  of  the  Insolvency,  and  also  of  the 
fact  that  the  sale  was  made  for  the  purpose 
of  preferring  certain  creditors  of  the  copart- 
nership out  of  the  proceeds  of  the  sale.  The 
court  in  that  case  held  that  the  sale  was 
not  necessarily  fraudulent  because  the  notes 
of  the  purchasers  were  taken  in  payment,  or 
because  of  the  Intended  preference  which 
was  known  to  the  pprchasers.  In  discussing 
the  auestlon  of  preference  tbe  court  said: 
"The  amount  of  the  notes  was  not  sufficient 
to  pay  all  the  debts  of  the  firm,  and  it  was 
tbe  object  of  Many,  the  member  thereof  who 
made  the  sale,  to  prefer  certain  of  their  cred- 
itors, including  a  copartnership,  [of  Many, 
Baldwin  &  Idany,]  in  the  payment  of  debts 
due  to  them,  and  to  indemnify  them  against 
liability  on  indorsements  made  for  their  ac- 
commodation. This  object,  although  known 
to  Phillips  at  the  time  of  his  purctiase,  did 
not  render  it  fraudulent  as  against  the  plaln- 
tUC  or  any  of  the  creditors  who  were  not  to 
be  so  preferred..  A  debtor,  notwithstanding 
his  insolvency,  Is  allowed  to  make  such  pref- 
erence If  bona  fide;  and  a  sale  for  that  pur- 
pose is  not  invalid."  The  foregoing  cases  all 
IHt>ceed  upon  the  principle— which  we  deem 
a  sound  and  reasonable  one— that  a  debtor 
liaa  tbe  lawful  right  to  prefer  a  creditor; 
and,  this  object  or  purpose  being  lawful,  the 
manner  In  which  It  is  to  be  done,  whether 
by  a  direct  conveyance  to  the  creditor  or  by 
a  sale  to  another,  either  for  money  or  notes, 
with  tbe  Intention  of  applying  tbe  proceeds 


of  such  sale  by  way  of  preference,  is  imma- 
teriaL 

It  is  lastly  urged  that  It  was  Incumbent 
upon  the  vendee  to  see  that  Us  notes  were 
applied  in  payment  of  the  creditors  to  be 
preferred,  and  that,  as  they  were  not  In  fact 
80  applied,  or  at  least  some  of  them  were 
not,  the  transfer  was  fraudulent.  We  think, 
however,  that  there  was  evidence  from 
which  the  court  might  have  found  that  all 
«f  the  notes  were  transferred  to  those  cred- 
itors of  Joseph  Brown  whom  he  desired  to 
prefer.  It  is  trae,  some  of  them  got  back 
into  his  hands  in  a  manner  which  does  not 
clearly  appear;  but,  whatever  the  fact  may 
be,  whether  these  notes  were  or  were  not 
given  to  the  creditors  of  Joseph  Brown,  the 
court  had  evidence  before  it  upon  which 
to  base  a  finding  that  the  defendant  A.  M. 
Brown  believed  at  the  time  of  the  sale  that 
his  notes  were  to  be  used  in  preferring  cer- 
tain creditors  of  his  uncle;  and,  if  he  so  be- 
lieved, he  was  not  guilty  of  any  fraud,  what- 
ever may  have  been  the  real  Intention  of 
his  grant(»:,  and  the  conveyance  cannot  be 
set  aside  for  the  fraud  of  the  grantor,  in 
which  the  grantee  did  not  participate.  Bank 
V.  Northrup,  22  N.  J.  Eq.  58;  Foster  v.  Hall, 
12  Pick.  89;  CJohen  v.  Knox,  90  Cal.  273,  27 
Pac.  215.  Thus,  in  the  case  last  dted,  we 
said:  "Where  one  party  conveys  land  to 
another  for  a  valuable  and  adequate  consid- 
eration, the  conveyance  will  be  good,  against 
the  creditors  of  the  .  grantor,  although  tbe 
latter  Intended  thereby  to  defraud  his  cred- 
itors. If  the  grantee  bad  no  knowledge  of 
sach  intent,  and  was  in  no  way  a  partici- 
pant in  the  fraudulent  purpose."  And  of 
course,  if,  in  such  a  case,  the  conveyance 
Is  vaUd  when  made.  It  is  not  rendered 
invalid  by  what  the  grantor  may  do  or 
fail  to  do  afterwards;  if  tbe  present  fraud- 
ulent intention  of  the  grantor  alone  cannot 
defeat  the  conveyance,  his  subsequent  action 
in  furtherance  of  his  own  fraudulent  de- 
sign ought  not  to  affect  the  rights  of  the 
grantee.  The  negotiable  notes  given  by  the 
grantee  In  this  case  constituted  a  valuable 
and  adequate  consideration  for  the  transfer, 
and  bring  the  transaction  within  the  pro- 
tection of  the  nfie  which  upholds  the  con- 
veyance, when  the  grantee  Is  himself  acting 
In  good  faith,  and  without  any  intention  of 
assisting  his  grantor  in  definudlng  his  cred- 
itors. 

We  have  not  deemed  It  necessary  to  enter 
Into  any  discussion  relating  to  the  weight 
which  ought  to  be  given  to  what  tbe  plaln- 
tlir  t^ms  "badges  of  fraud,"  and  other  facts 
appearing  in  this  case,  which  he  claims 
really  outweigh  the  direct  evidence  of  the 
defendants  Joseph  and  A.  M.  Brown  upon 
the  issue  as  to  the  fraudulent  character  of 
the  conveyance  made  by  the  former  to  the 
latter.  At  most,  the  matters  referred  to 
only  make  a  confilct  of  evidence  upon  the 
main  question  involved.  When  this  is  so. 
It  la  the  well-settled  role  h»e  that  the  flud- 
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Ing  of  t3ie  trial  court  thereon  will  not  be 
disturbed  by  ua;  and  the  fact  that  the  eyi- 
dence  bearing  In  this  case  npon  the  matter 
embraced  In  the  finding  consists  of  deposi- 
tions does  not  take  the  case  ont  of  the  gen- 
feral  rule  thus  stated.  Reay  y.  Butler,  95 
Cal.  214,  30  Pac  206.  Jndgment  and  order 
affirmed. 

We  concor:     McFARLAND,   J.;  HARRI- 
SON, J.;  GABOnTTE,  J.;  FITZGBRAIiD,  J. 


PEOPLB  T.  MUNROB.     (No.  20,973.) 
(Supreme  Conrt  of  California.     Dec.  30,  1893.) 

FOROEHT  —  InSTRDUBNTS  SdBJBCTS  0» — CONTBAOt 

AGAINST  Public  Poljct      • 
A  contract  which,  if  genuine,  wonid  be 
Toid  aa  againet  public  policy,  may  b«  the  rab- 
iect  of  forgery. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;    B.  N.  Smith,  Judge. 

George  Munroe  was  convicted  of  forgery, 
and  appealed.  After  the  judgment  was  af- 
firmed in  department,  (33  Pac.  776,)  a  re- 
bearing  was  ordered.     Affirmed. 

W.  B.  Cox,  W.  T.  Williams,  and  Bdgertou 
&  Adams,  for  appellant  Atty.  Gen.  Hart, 
for  the  People. 

GAROUTTB,  J.  This  case  was  decided  tn 
department,  but,  a  rehearing  having  been  tV- 
dered,  it  Is  now  before  the  court  in  bank. 
The  appellant  was  convicted  of  the  crime  of 
forgery,  and  prosecutes  this  appeal  from 
the  Jndgment  and  order  denying  his  motion 
for  a  new  trlaL  It  is  insisted  that  the  facts 
charged  in  the  information  do  not  constitute 
the  offense  of  forgery;  and  that  is  the  only 
matter  relied  upon  for  a  reversal  of  the  Judg- 
ment which  demands  our  attention.  We  will 
not  enter  Into  a  detailed  analysis  of  the  va- 
rious parts  of  the  writing  which  is  the  sub- 
ject of  the  forgery  here  charged,  but  will 
view  it  from  tbe  standpoint  of  appellant's 
claims,  and,  for  the  purposes  of  this  investi- 
gation, will  concede  the  writing  to  be  an  as- 
signment or  sale  of  tbe  unearned  salary  of 
a  public  school  teacher  for.  the  next  ensuing 
month,  together  with  an  order  upon  the  city 
auditor  of  Los  Angeles  for  the  warrant  r^- 
resentlng  such  salary.  That  being  the  fact. 
It  I>  further  claimed  that  Helen  Henry,  tbe 
purported  author  of  the  writing,  being  a 
public  school  teacher.  Is  a  public  officer,  and 
that  the  sale  or  assignment  of  an  unearned 
salary  by  a  public  officer  is  void,  being 
against  public  policy,  and,  the  writing  being 
void.  It  cannot  be  tbe  basis  of  a  charge  of 
forgery.  The  Information  charged  that  this 
writing  was  forged  and  passed  by  the  de- 
fendant with  Intent  to  defraud  one  3.  W. 
Jackstm;  the  evidence  disclosing  that  tbe 
writing  was  assigned  to  Jaxikaaa  for  a  valua- 
ble consideration,  and  that  sut>8equently  the 
warrant  was  delivered  to  him  by  the  auditor, 
and  the  money  paid  thereon  by  the  treas- 


urer. Section  470  of  the  Penal  Code  pro- 
vides that  "every  person  who,  with  Intent 
to  defraud  another,  falsely  makets  altera, 
forges  or  counterfeits  any  charter,  [then  fol- 
lows a  list  by  name  of  almost  every  conceiv- 
able kind  and  character  of  writing,]  is  guilty 
of  forgery."  Upon  a  strict  conatructi<».  it 
might  in  good  reason  be  held  that  the  fore- 
going definition  of  forgery  curtails  tbe  de- 
ments necessary  to  be  present  in  order  to 
constitute  the  offense,  as  cmitradlstlngulshed 
ftom  forgery  recognized  by  various  -writers 
npon  criminal  law.  Under  our  statnte  we 
bold  burglary  to  be  an  entry  into  a  building 
with  intent  to  commit  larceny;  and,  upon 
the  same  lines,  it  might  be  held  that  forging 
a  writing  with  int»it  to  defraud  another  is 
forgery;  and.  Indeed,  It  Is  apparent  that  the 
character  of  the  writing  Is  quite  insignificant, 
when  placed  in  the  balances  opposite  tbe  oth- 
er element,— the  intent  to  defraud.  But  we 
will  take  broader  ground,  and  ocncede  the 
essential  ingredients  of  the  crime  of  forgery 
to  be  (1)  a  false  making  of  some  instrument; 
(2)  a  fraudulent  Intent;  (3)  If  genuine,  the 
writing  might  Injure  another.  The  third  ele- 
ment stated  16  expressly  recognized  by  this 
court  to  be  the  true  test  as  to  the  nature  of 
the  writing.  People  v.  Prank,  28  CaL  614; 
People  ▼.  Tomlinaon,  35  CaL  506;  Bx  parte 
Plnley,  66  Cal.  263,  5  Pac.  222.  There  la 
some  general  language  In  the  Tomlinsoa 
Case,  taken  very  probably  from  People  v. 
Shall,  9  Cow.  784,  to  the  effect  that  the  writ- 
ing, if  genuine,  must  be  sufficient  to  form  the 
basis  of  a  legal  liability;  but  such  Is  not 
the  true 'test.  In  our  opinion.  .The  require- 
ments of  the  statute' deniand  no  such  con- 
struction, and  Its  adoption  would  result  in 
the  escape  from  justice  of  many  criminals. 

Appellant's  counsel  has  dted  many  cases 
to  the  effect  that  a  contract  against  public 
policy  is  Illegal  and  void,  and  has  no  stand- 
ing In  courts.  He  has  also  cited  cases  to  the 
effect  that  a  void  contract  cannot  be  the  sub- 
ject of  forgery.  But  be  has  dted  no  case  to 
the  effect  that  a  contract  against  public  pol- 
icy is  not  the  subject  of  forgery,  and,  after 
diligent  examination  of  authorities,  we  have 
failed  to  find  a  case  to  that  point,  and  tbis 
court  is  not  willing  to  be  the  first  Judicial 
body  to  declare  such  a  doctrine.  It  would 
serve  no  useful  purpose  to  review  tn  detail 
the  cases  dted  by  counsel  holding  that  void 
contracts  are  not  the  subject  of  forgery. 
Many  of  them  are  cases  of  nudum  pactum, 
and  others  follow  the  very  'extreme  doctrine 
laid  down  in  People  t.  Shall,  supra,  where 
the  learned  Judge  said:  "I  agree  that  a  man 
Ignorant  of  the  technical  requirements  of  a 
special  agreement  might  be  Imposed  apoo 
by  the  paper  In  question.  This  remark  prob- 
ably embraces  a  majority  of  the  community 
in  which  we  live,  and  most  Ukely  the  very 
parties  named  In  the  f&lse  Instrument.  In 
this  view,  no  doubt,  the  deed  of  which  the 
defendant  stands  convicted  Involves  all  the 
moral  guilt  of  targery.    He  bellered  that  he 
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had  succeeded  in  fabricating  what  purport- 
ed to  be  a  TaUd  promlasory.  Bat  legal 
forgery  cannot  be  made  oat  wlttaoat  Im- 
patlng  a  possible,  or  even  actoal.  Ignorance 
of  the  law  to  tbe  pers(Mi  intended  to  be  de- 
franded.  However  dark  may  be  tbe  moral 
hue  of  a  transaction,  courts  of  justice  can 
onl7  act  npon  legal  crime,— apon  criminal 
breaches  of  professional  obligation."  It  Is 
sufficient  to  say  that  this  language  carries 
the  prindi^  to  Umlts  which  we  cannot  fol- 
low. Tbe  more  liberal  doctrine,  and  the  doc- 
trine which.  In  the  interests  of  good  gov- 
ernment, sbould  be  sustained,  is  declared  in 
People  T.  Krummer,  4  Parker,  219,  where 
the  coort  says:  "We  are  never  called  ax>on 
to  determine  whether.  In  legal  c<»i8tmction, 
tbe  false  Instrument  or  writing  is  an  Instru- 
ment of  a  particular  name  or  character.  It 
is  a  matter  of  perfect  indifference  whether 
It  possesses  or  not  the  legal  requisites  of  a 
bill  of  exdiange,  or  an  order  for  the  payment 
of  money  or  the  delivery  of  property.  The 
qneation  Is  whetber,  upon  its  face.  It  will 
bare  the  effect  to  defraud  those  who  may 
act  upon  it  as  genufne^  or  the  person  in 
whose  name  it  is  forged.  It  is  not  essential 
that  tbe  pa«on  in  whose  name  It  purports 
to  be  made  should  have  the  legal  capacity 
to  make  It,  nor  that  the  person  to  whom  It  is 
directed  sbould  be  bound  to  act  upon  it.  If 
genuine,  or  have  a  remedy  over."  There  Is 
no  question  bat  that  a  writing  which  is  a 
nodom  pactum  is  not  the  subject  of  forgery; 
but  a  -contract  which  a  court  will  not  en- 
totee,  or  even  recognize,  because  it  is  against 
tbe  policy  of  the  law,  cannot  be  termed  a 
"nudum  pactum."  A  forged  contract,  even 
though  it  covers  a  subject-matter  which 
makes  It  void  as  against  public  policy,  upon 
its  face  may  present  such  an  appearance 
that,  if  genuine,  it  might  injure  another,  and 
thus  it  satisfies  the  test  which  we  have  laid 
down.  Tbe  contract  may  be  such  that  there 
woold  not  only  be  a  possibility  of  its  In- 
juring another,  but  a  very  strong  probability 
of  such  injury;  for  there  are  many  con- 
tracts against  public  policy  which,  npon  their 
face,  present  a  most  innocent  and  most  in- 
viting appearance.  Even  though  a  contract 
presented  to  a  court  of  justice  would  be  de- 
clared void  as  against  public  itolicy,  yet 
aside  from  that  fact  It  may  have  a  pecuniary 
value  to  its  owner.  It  could  have  such  a 
ralae  as  that  the  theft  of  it  would  be  the  sub- 
ject of  larceny;  and  it  would  be  anomalous 
to  ta<rid  an  Instrnment  the  subject  of  larceny, 
and  yet  Its  counterfeit  not  of  sufficient  value 
to  form  the  basis  of  a  charge  of  forgery. 
If  tbe  stealing  of  tbe  genuine  instrument 
would  be  larceny,  sorely  the  false  making 
of  sncb  an  Instrument  would  be  forgeiy.  To 
declare  the  law  to  be  that  all  contracts 
which  are  no*  enforceable,  because  against 
the  policy  of  the  law,  are  not  the  subject  of 
forgeiy,  would  I>e  offaing  a  carte  blanche 
to  tbe  professional  forger,  of  which  he  would 
not  be  riow  to  take  advantage;    and  here- 


after he  would  confine  himself  to  the  manu- 
facture of  spurious  paper  In  tbe  nature  of 
contracts  against  public  policy,  for  he  would 
thereby  be  enabled  to  make  a  very  respect- 
able living,— respectable  as  to  tbe  sin  of  his 
income,  and  respectable  in  tliat  Boeib  acts 
would  be  no  crime. 

Contracts  against  public  poliny  cover  a 
multitude  of  subjects,  and  in  many  cases  tbe 
determlnatl<m  of  their  character  in  this  re- 
gard calls  for  tbe  ecerclse  of  tbe  nicest  dis- 
crimination from  the  most  learned  judges. 
From  the  face  of  the  contract  itself,  courts 
will  disagree  as  te  its  validity  or  Invalidity. 
All  things  which  are  opposed  to  moral  pre- 
cepts may  be  said  to  be  against  public  pol- 
icy, and  thus  we  have  a  great  and  uncertain 
field  opened  up  before  ns.  Contracts  per- 
taining to  restraint  of  trade  and  competition 
In  business  have  been  entered  Into  by  par- 
ties in  the  utmost  good  faith,  believing  that 
they  were  making  valid  contracts,  and  upon 
considerations  of  the  gravest  character;  and 
still  those  contracts  subsequently  have  been 
declared  to  be  Invalid  as  against  public  pol- 
icy. It  cannot  be  contended  for  a  moment 
that  such  contracts  conld  not  be  forged. 
Suppose  a  contract  contained  a  covenant  up- 
on the  part  of  a  competing  dealer  that  he 
would  not  again  engage  in  business  within 
the  state  of  California.  Thus  we  have  a 
covenant  clearly  void  under  our  Code,  as  be- 
ing in  restraint  of  trade;  yet  we  think  such 
a  contract  Is  the  subject  of  forgery.  Cer- 
tainly, that  character  of  Instrument  mlgbt 
be  well  calculated  to  defraud  the  trades- 
man still  remaining  in  business.  He  might 
be  willing  to  pay  large  sums  of  money  for 
that  agreement,  well  knowing  at  the  time 
that  be  could  not  enforce  it  in  law,  bat 
knowing  his  man,  and  believing  the  cove- 
nants would  be  considered  binding  by  the 
party  making  them,  and  that  no  attempt 
would  ever  be  made  to  evade  them.  Bach 
an  agreement  is  of  full  value  until  denied. 
It  answers  every  puriwse  of  Its  creation  un- 
til that  time,  and  percbance  it  may  never  be 
denied.  The  foregoing  principle  is  fully  11- 
Instrated  la  Com.  v.  Pease,  16  Mass.  91. 
The  defendant  was  charged  with  ttaeftbote, 
defined  by  Blackstone  as  where  a  party 
robbed  not  only  knows  the  felon,  but  also 
takes  his  goods  again,  or  "other  amends," 
upon  agreement  not  to  prosecute.  The  of- 
fense Is  here  recognized  as  compounding  a 
felony.  The  question  in  that  case  was, 
would  a  promissory  note  of  the  defendant 
satisfy  the  term  "other  amends?"  Parker, 
O.  X,  said:  "It  is  argued  that  it  will  not 
because  such  a  note  will  be  void  in  law,  and 
in  fact  nothing  may  ever  be  received;  but 
there  seems  to  be  no  reason  for  this  nice  and 
critical  construction  of  the  words.  The  note, 
although  voidable,  is  In  fact  of  value  to  the 
holder  until  It  is  avoided.  It  may  never  be 
disputed." 

Obligations  nltra  vires  stand  upon  the  same 
levd  with  contracts  against  public  policy  aa 
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to  fhe  offense  of  forgery.  If  one  Is  not  the 
nibject  of  forgery,  neitho-  Is  the  other.  In 
Bn^nd,  craporatlons  are  created  by  special 
acts  of  parliament  Within  those  acts  are 
found  the  measores  of  their  powers.  In  this 
country,  the  general  statutes,  in  connection 
with  the  articles  of  Incorporation,  which  are 
public  records,  form  the  limitation  of  their 
powers.  Thus  the  world  deals  with  corpo- 
rations with  a  knowledge  of  the  extent  of 
their  powers,  and  ignorance  of  the  law  forms 
no  defense  to  the  plea  of  ultra  vires.  If 
this  appellant's  position  be  sound,  all  con- 
tracts of  corporations  which  are  ultra  vires 
are  not  the  subject  of  forgery.  Neither 
would  bonds  of  municipal  corporations  which 
are  ultra  vires  form  the  foundation  f<»-  a 
prosecution  for  forgery.  The  determination 
of  the  powers  of  corporations,  both  private 
and  municipal,  is  a  question  often  involving 
the  most  complei  principles  of  legal  juris- 
prudence, and,  if  ultra  vires  contracts  may 
not  be  forged,  a  rich  field  for  the  successful 
practice  of  fraud  Is  presented  to  the  forger. 
In  State  v.  Eadcs,  68  Mo.  160,  it  Is  said  that 
the  fraudulent  making  of  a  false  municipal 
certificate  of  Indebtedness  Is  forgery,  though 
the  municipality  had  no  power  to  issue  such 
certificate;  and  this  principle  is  in  line  with 
sound  reason,  and  fully  commends  Itself  to 
our  views.  It  is  held  that  contracts  made 
under  an  nnconstitntlonal  law  are  void. 
Every  man  is  presumed  to  know  the  law, 
and  appellant's  contention  would  free  the 
criminal  forging  such  a  contract.  Vllhac 
V.  Railroad  Co.,  53  Cal.  20&  In  other  words, 
it  would  be  a  good  defense  to  a  prosecution 
for  forgery  that  the  law  under  which  a  gen- 
uine contract  similar  to  the  forged  one  might 
be  made  is  unconstitutional.  Such  a  plea  is 
too  remote  from  the  crime  of  which  the  ac- 
cused stands  charged,  and  his  liberty  must 
be  regained  upon  more  substantial  grounda 
As  to  what  contracts  are  against  public  i>ol- 
Icy,  or  ultra  vires,  or  void  as  creations  un- 
der unconstitutional  statutes,  we  think  mat- 
ters entirely  foreign  to  a  prosecution  for 
forgery.  In  the  examination  of  such  grave 
and  abstruse  questions,  the  criminal  element 
of  the  case  would  soon  be  lost  to  view.  For 
the  purposes  of  the  case,  we  conceded  at  the 
outset  that  this  instrument  would  be  declared 
void  by  a  court  as  against  public  policy; 
but,  if  that  question  were  a  live  Issue  in  the 
case,  this  contract  might  be  declared  valid 
upon  the  ground  that  a  teacher  in  the  pub- 
lic schools  is  not  a  public  officer.  Certainly, 
the  law  as  to  that  point  is  not  so  plain  but 
that  an  ordinary  layman,  in  the  exercise  of 
the  greatest  care,  might  not  be  defrauded  in 
taking  an  assignment  of  a  public  school 
teacher's  unearned  salary. 

There  la  a  further  view  to  be  taken  of  this 
question,  which  is  also  fatal  to  appellant's 
claims,  and  which  was  incidentally  touched 
upon  in  noticing  the  Pease  Case.  Aside 
from  the  nonenforceable  character  of  this 
contract  in  a  court  of  Justice,  It  has  an  in- 


herent, substantial  value.  It  Is  said  in  Mor- 
ton's Case,  2  East,  P.  C.  955,  "That,  though 
a  compulsory  payment  by  course  of  law  could 
not  have  been  enforced  for  want  of  the  prop- 
er stamp,  yet  a  man  might  equally  be  de- 
frauded by  a  voluntary  payment  being  lost 
to  htm."  It  cannot  be  said  that  a  contract 
has  no  value  because  you  have  no  standing  in 
court  to  enforce  It.  Who  can  say  in  ad- 
vance that  the  money  wlU  not  be  voluntarily 
paid,  as  agreed  ux>on  t^  its  terms?  Who 
can  say  that  Helen  Henry  would  not  have 
lived  up  to  the  very  letter  of  this  Instrument, 
if  it  had  been  her  genuine  contract?  If  her 
word  is  as  good  as  it  should  be;  if  her  con- 
duct of  the  affairs  of  life  is  actuated  by  those 
principles  of  truth  and  Justice  which  surely 
should  be  found  in  the  breast  of  every 
teacher  in  our  public  schools,— then  her  act 
and  deed,  as  evidenced  by  a  writing  such  as 
is  present  in  this  case,  would  be  a  valuable 
Instrument  to  the  holder  thereof;  Just  as 
valuable  as  though  It  were  enforceable  In  the 
courts  of  the  land.  If  a  genuine  instrument 
signed  by  Helen  Henry  similar  to  the  forged 
one  found  in  this  case'  possessed  such  value, 
the  conclusion  Is  irresistible  that  the  forged 
paper  was  such  as  might  defraud  another. 
Again,  if  the  paper  had  been  the  genuine 
act  of  Helen  Henry,  and  upon  the  strength 
of  her  signature  the.  proper  officer  had  p.iid 
the  amount  It  called  for  to  Jackson,  the 
legal  holder  thereof,  however  invalid  the 
writing  may  have  been  as  against  public 
policy,  the  money  would  have  been  beyond 
the  reach  of  Helen  Henry  fcHrever.  She 
could  not  have  recovered  it  from  the  officer 
paying  it  out,  or  from  Jackson  who  received 
it  Her  mouth  would  be  dosed  to  assert 
ownership  in  herself.  The  writing  would 
serve  as  a  perpetual  barrier  to  the  recogni- 
tion by  courts  of  any  claim  upon  h«r  part; 
and,  for  this  reason  also,  the  instrument  was 
of  such  value  as  to  make  it  the  foundation 
of  a  charge  of  forgery.  It  is  ordered  that 
the  Judgment  and  order  l>e  affirmed. 

We  concur:  McFARLAND,  1;  PATER- 
SON,  J.;   HARRISON,  J. 

De  HAVEN,  J.  I  concur  In  the  Jtidgment 
The  writing  alleged  to  have  been  forged  is 
one  which,  if  genuine,  would  be  void,  because 
against  public  policy;  but  nevertheless  such 
a  writing  la.  In  my  opinion,  the  subject  of 
forgery. 


DOLBEBR  V.  UVINOSTON  et  aL     (Na 

18,246.) 

(Supreme  Court  of  California.     Dec.  80,  1893.) 

E8TOPPEL— Siosiso  Blank  Boxd. 

O.  signed  and  delivered  a  Irand  to  T... 
knowing  that  L.  expected  to  obtain  the  charter 
of  a  steamer,  and  give  the  same  as  security 
therefor.  At  the  time  he  signed,  the  date  and 
name  of  the  steamer  and  name  of  the  payen 
were  left  blank,  and  the  blanks  were  after- 
wards filled  in  by  Ii.,  audi  tha^bond  delivered. 
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to  plaintiff,  who  received  It  in  Eood  faith. 
Held,  that  O.  waa  estopped  from  denyliiK  the 
Talidity  of  the  bond. 

Commissioners'  decision.  Department  2. 
-Appeal  from  superior  court,  San  Diego  coun- 
ty;  G«orge  Puterlmush,  Jndge. 

Actloa  by  John  Dolbeer  against'  3.  B.  Liv- 
Ingston  and  W.  M.  Glnty.  From  a  Judgment 
for  plaintiff,  defendant  Glnty  appeals.  Af- 
firmed. 

C  H.  BIppey,  ftor  appellant  McNealy, 
TWppet  &  Neale,  Oscar  Trippet,  and  Trlppet, 
BooDe  &  Neale,  for  respondent. 

BELCHEB,  a  On  July  3, 1890,  the  ptaln- 
tJft  entered  Into  a  written  agreement  with 
the  defendants,  J.  B.  Livingston  and  W.  B. 
Clarke,  under  the  firm  name  of  Livingston, 
Claire  &  Co.,  whereby  he  leased  to  them  the 
steamer  Farallon  for  a  certain  time,  com- 
mencing Jnly  8, 1890,  and  upon  certain  terms 
and  conditions,  and,  to  secure  performance 
of  the  terms  of  the  agreement  on  their  part, 
the  said  defendants  delivered  to  the  plaintiff 
a  bond  signed  by  themselves  as  principals, 
and  by  W.  M.  Glnty  and  W.  H.  Clarke  as 
sureties.  The  plaintiff  commenced  this  ac- 
tion on  the  said  bond,  alleging  that  Living- 
ston, Clarke  &  Co.  bad  failed  to  pay  the  full 
amount  of  money  due  under  the  charter  par- 
ty for  the  nse  of  the  steamer,  and  demanding 
Judgment  agralnst  all  of  the  defendants  for 
the  amount  so  due  and  unpaid,,  with  Interest 
thereon.  The  defendant  Glnty  answered  the 
complaint,  and  denied  that  he,  as  a  surety  or 
otherwise,  executed  to  the  plaintiff,  or  at  all, 
tbe  bond  sued  upon.  Upon  the  issue  thus 
raised  the  case  was  tried  by  the  court,  with- 
out a  Jury,  and  Judgment  given  for  the  plain- 
tiff, as  prayed  for.  From  this  Judgment,  Gln- 
ty appeals  on  the  Judgment  roll,  and  tbe  only 
point  made  for  a.  reversal  is  that  the  Judg- 
ment against  him  is  not  supported  or  war- 
ranted by  the  findings. 

The  court  foimd,  among  other  things,  as 
follows:  "That  the  defendant  W.  M.  Glnty 
signed  and  executed  the  bond  set  out  in  said 
complaint,  and  marked  'Exhibit  B,'  and  de- 
livered the  same  to  the  defendant  Clarke,  to 
be  delivered  as  security  for  any  charter  par- 
ty which  he  or  the  said  Livingston,  Clarke  & 
Co.  might  desire  to  make;  It  being  then  ex- 
pected that  the  said  Livingston,  Clarke  &  Co. 
would  procure  a  charter  party  for  one  or  two 
steamers,— the  Farallon  being  preferred,— It 
being  known  to  said  parties  that  the  plaintiff 
was  the  managing  owner  thereof.  That  at 
tbe  time  said  bond  was  signed  by  the  said 
Glnty  the  names  'John  Dolbeer'  and  'Faral- 
lon' and  the  date,  'July  8, 1890,'  were  not  In- 
serted therein,  but  places  therefor  were  left 
tn  blank,  and  the  same  was  delivered  to  said 
Clarke  with  said  blanks;  and  said  blanks 
were  filled  in,  respectively,  with  the  names 
•John  Dolbeer,'  "Farallon,'  and  'July  6,  1880,' 
by  tbe  said  Clarke,  before  sold  bond  was 
dellrered  to  the  said  John  Dolbeer.  That 
upon   execution  ot  tbe  charter  party   said 


bond  was  delivered  to  said  plaintiff  by  said 
Clarke,  with  said  blanks  filled  in,  and  said 
tx>nd  appeared  to  be  all  right,  and  all  ap- 
peared executed  in  regular  form,  and,  there 
being  nothing  upon  the  face  of  said  bond 
to  excite  the  suspicion  of  said  plaintiff  or 
any  reasonable  person,  said  bond  was  accept- 
ed by  the  said  plaintiff.  In  good  faith,  as 
security  for  the  performance  of  skid  charter 
party  as  in  said  bond  provided;  and  there- 
upon, upon  tbe  faith  of  said  bond  and  said 
charter  party,  said  steamer  Farallon  was  de- 
livered to  the  said  Livingston,  Clarke  &  Co., 
as  hereinbefore  found.  That  said  defendant 
W.  M.  Glnty  never  gave  the  said  Clarke,  or 
any  other  person,  any  writtoi  authority  to 
fill  in  said  blanks,  other  than  might  be  Im- 
plied from  his  signing  said  bond,  which  was 
regular  in  all  other  respects,  except  said 
blanks;  it  being  expected  and  understood  by 
him  at  the  time  that  the  said  Livingston, 
Clarke  &  Co.  would  procure  a  charter  party, 
and  that  the  bond  signed  by  him  should  be 
given  as  security  for  the  same,  and  It  being 
particularly  expected  and  understood  that 
tbe  steamer  Farallon  would  be  chartered  of 
tbe  plaintiff;  and  with  such  understanding 
and  expectation  the  said  tK)nd  was  signed  by 
the  said  Glnty,  and  dellv^ed  to  the  said 
Clarke."  Appellant  contends  that,  when  the 
paper  In  question  was  slgn^ed  and  delivered 
by  him  to  Clarke,  it  was  not  a  bond  or  in- 
strument imposing  any  obligation  upon  him, 
because  Of  the  blanks  lett  In  It,  and  could 
never  become  such  unless  express  authority 
was  given  to  fill  the  blanks,  and  that,  as  no 
such  authority  is  found  to  have  been  given, 
his  plea  of  non  est  factum  should  have  been 
sustained;  and  in  support  of  this  contention 
he  cites,  and  chlefiy  rdles  upon,  the  cases  of 
Upton  T.  Archer,  41  Cal.  86,  and  Arguello  v. 
Bours,  67  Cal.  447,  8  Pac.  4d.  Bespondent, 
on  the  other  hand,  contends  that,  under  the 
facts  found,  appellant  is  estopped  to  deny 
that  the  bond,  as  delivered  to  Livlngstou, 
Clarke  &  Co.,  was  a  valid  Instrument,  duly 
executed,  and  binding  upon  him,  as  a  surety 
thereon. 

In  our  opinion,  all  the  elements  necessary 
to  create  an  estoppel  are  shown  here,  and 
respondent's  contention  should  therefore  be 
sustained.  It  is  clear  that,  when  appellant 
signed  tbe  bond,  he  knew  Livingston,  Clarke 
&  Co.  were  seeking  to  obtain  a  charter  party 
of  a  steamer  and  expected  to  charter  the 
Farallon  from  respondent,  and  give  the 
bond  as  security  therefor;  and  It  was  with 
the  expectation  and  understanding  that  all 
this  would  be  done  and  accomplished  that  he 
signed  and  delivered  the  bond  to  Clarke, 
who  was  a  member  of  the  firm.  Now,  if 
he  did  not  intend  that  Clarke  should  fill  In 
the  blanks,  and  deliver  the  bond  to  respond- 
ent, when  the  trade  was  completed,  then 
be  was  gnllty  of  negligence  and  bad  conduct. 
In  putting  it  In  tbe  power  of  Clarke  to  mis- 
lead and  deceive  respondent.  That  respond- 
ent received  the  bond  in  good  faith,  having 
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no  means  of  knowing,  or  reason  to  suspect, 
that  it  was  not  properly  executed,  is  clear; 
and,  if  appellant  can  now  escape  liabiUty 
thereon,  it  must  \^  in  disregard  of  the 
maxim  of  law  that,  "When  one  of  two  in- 
nocent persons  must  suffer  by  the  acts  of 
a  third,  he  by  whose  negligence  It  happened 
must  be  the  sufferer."  Civil  Code,  i  3543. 
The  general  rule  is  tliat  "wh«:e  a  person, 
by  word  or  conduct,  induces  another  to  act 
on  a  belief  in  the  existence  of  a  certain 
state  of  facts,  he  will  be  estopped,  as 
against  him,  to  allege  a  different  state  of 
facts."  7  Amer.  &  Eng.  Enc.  Law,  p.  19. 
"Estoppel  in  pals  may  be  d^ned  to  be  a 
right  arising  from  acts,  admissions,  or  con- 
duct which  bare  Induced  a  change  of  posi- 
tion in  accordance  with  the  real  or  apparent 
Intention  of  the  party  against  whom  they 
are  alleged."  Blgelow,  Estop.  (4th  Ed.)  445. 
"Where  a  person  tacitly  encourages  an  act 
to  be  done,  he  cannot  afterwards  exercise 
his  legal  right  in  opposition  to  such  consent. 
If  his  conduct  or  acts  of  encouragement 
induced  the  other  party  to  change  his  posi- 
tion so  that  he  will  be  pecuniarily  preju- 
diced by  such  adversary  claim."  Scott  ▼. 
Jackson.  89  Cal.  258,  26  Paa  89&  Under 
these  authorities— and  many  more  might  be 
Cited  to  the  same  effect— the  appellant  must 
be  held  estopped  from  questioning  the  due 
execution  by  him  of  the  bond  in  suit 

The  cases  cited  by  appellant  are  not  in 
I>oint.  In  Upton  v.  Archer  the  plaintlfl  ex- 
ecuted a  deed  of  certain  real  property,  leav- 
ing a  blank  for  the  insertion  of  the  names 
of  the  grantees.  An  agent,  with  whom  the 
deed  was  left,  sold  the  property  to  the  de- 
fendant, inserted  his  name  In  the  blank, 
and  delivered  it  to  defendant  as  the  plain- 
tiff's deed.  Plaintiff  refused  to  recognize 
the  sale,  or  receive  the  purchase  money;  and 
It  was  held  that,  under  the  statute  of  frauds, 
the  agent  had  no  power  to  fill  the  blank 
without  authority  in  writing  to  do  so.  This 
was  upon  the  ground  that  the  deed  was  a 
sealed  instrument,  but  all  distinctions  be- 
tween sealed  and  unsealed  Instruments  are 
now  abolished  in  this  state.  Civil  Code,  ( 
1629.  In  Arguello  v.  Bours  the  plaintiff  ex- 
ecuted a  deed  with  a  blank  for  the  name  of 
the  grantee.  The  deed  came  Into  the  hands 
of  Bours,  and  by  his  direction,  in  the  absence 
of  Arguello,  and  without  any  authority  from 
him,  one  Inglis  wrote  Bonrs'  name  in  the 
blank,  and  thereupon  Bours  took  the  deed, 
and  filed  it  for  record.  In  neither  of  these 
cases  was  there  any  claim  that  the  plaintiff 
was  estopped,  and  In  the  last-named  case, 
certainly,  no  such  dalm  conld  have  been 
set  up.  Wa  advise  that  the  judgment  be 
affirmed. 

We  concur:    VANCLIBF,  C;  SBABLS,  G. 

PER  CURIAM.  For  the  reasons  given  tn 
the  foregoing  opinion.  It  is  ord«%d  that  the 
judgment  appealed  from  be  affirmed. 


PBOPLH  V.  SANDa    (No.  18,369.)* 
(Supreme  Court  of  California.     Jan.  3,  1894.) 
Jdsticeb  of  the  Peack— Filuho  Vacancies. 

1.  City  Justices  of  the  peace  are  not  toirii- 
ahip  or  couiity  officers,  and  tiie  board  of  super- 
visors  has  no  authority  to  fill  vacancies  therein. 

2.  Although  inferior  courts  in  incorporated 
cities  can  only  be  established  by  the  constitu- 
tion, (article  6,  |  1,)  and  their  jurisdiction,  pow- 
ers, and  duties  must  be  fixed  by  the  legislature, 
(Coast  art  0,  §  13,)  still  a  valid  provision  for 
nlline  vacancies  may  be  made  by  darter. 

3.  Under  a  charter  providing  that  the  may- 
or shall  appoint  suitable  persons  to  fill  vacanciet 
in  office,  he  is  empowered  to  fill  vacancies  in 
the  offices  of  city  justices  of  the  peace. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  coonty; 
F.  W.  Henshaw,  Judge. 

Action  in  the  nature  of  quo  warranto  by 
the  people,  on  the  relation  of  Fred  V.  Wood, 
against  John  A  Sands.  Firom  a  judgmoit 
for  plaintiff,   defendant   appeals.    Reversed. 

Davis  &  EUll,  for  appellant  W.  H.  H. 
Hart,  Atty.  Oen.,  Jas.  O.  Martin,  and  A.  A 
Moore,  for  the  People. 

HATNES,  G.  This  is  an  action  In  the 
nature  of  quo  warranto,  brought  by  the 
people  on  relation  of  Fred.  Y.  Wood  against 
John  A  Sands  to  try  the  titie  of  the  relator 
and  the  defendant,  respectively,  to  the  of- 
fice of  city  justice  of  the  peace  of  the  city 
of  Oaldand.  The  office  became  vacant  by 
the  resignation  of  the  prior  incumbent,  and 
the  mayor  of  the  city,  acting  under  the 
"freeholders'  charter,"  appointed  the  defend- 
ant to  fill  the  vacancy.  Sands  thereupon 
qualified,  and  entered  upon  the  duties  of 
said  ofiice.  The  board  of  supervisors  of  Ala- 
meda county,  assuming  that  the  power  of 
appointment  to  said  office  was  vested  in 
them,  appointed  the  relator  to  fill  the  some 
vacancy,  and  he  also  qualified,  and  demanded 
possession  of  the  office.  The  cause  was  sub- 
mitted in  the  court  below  upon  an  agreed 
statement  of  facts,  wliich  was  adopted  as 
a  finding.  In  which  it  is  conceded  that  each 
of  these  persons  possesses  all  the  qualifica- 
tions required  by  law,  and  that  the  sole 
question  is  as  to  where  the  power,  of  ap- 
pointment to  fill  said  vacancy  is '  vested. 
The  superior  court  held  that  said  power 
was  vested  In  the  board  of  supervisors,  and 
gave  judgment  in  favor  of  the  relator.  Wood, 
and  defendant.  Sands,  appeals  therefrom. 

Appellant  contends  that  a  city  justice  of 
the  peace  la  a  city  officer,  and  that  und« 
the  charter  of  the  dty  the  mayor  is  em- 
powered to  fill  all  vacancies  In  city  offices. 
If  a  city  justice  of  the  peace  is  a  city 
officer,  the  provision  of  the  charter  Is  suffi- 
cient in  its  terms  to  authorize  an  appoint- 
ment by  the  mayor  to  fill  *he  vacancy.  Its 
language  is  as  follows:  "The  mayor  shall 
have  the  power  to  appoint  suitable  po^ona 
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to  fln  Tacandes  in  any  office,  except  as  In 
this  charter  provided."  St.  1889,  p.  570,  { 
202.  The  deception  does  not  affect  this  case. 
The  contmtlon  of  respondent,  brl^y  stated, 
is  that  city  Justices  are  not  city  officers, 
bat  an  officers  designated  by  the  constl- 
tatlon,  and  exercising  a  part  of  the  jn- 
dldal  power  tho-ein  provided  for;  that, 
«Ten  tf  the  power  of  appointment  to  a 
racancy  Is  not  enumerated  in  the  general 
permanent  powers  of  the  board  of  super- 
Tisors,  a  general  provision  gives  them  such 
other  power,  and  charges  them  with  sach 
other  duties,  as  are  or  may  be  imposed 
upon  them  by  law;  and  among  tliese  Is  the 
power  and  duty  imposed  by  section  111  of 
the  Code  of  Civil  Procedure,  which  reads 
as  follows:  "If  a  vacancy  occurs  in  the 
otBce  of  a  Justice  of  the  peace,  the  board  of 
supervisors  of  the  county  shall  appoint  an 
eligible  person  to  hold  the  office  for  the  re- 
mainder of  the  unexpired  term."  These  pro- 
visions, Iwwever,  cannot  I>e  held  to  give 
the  board  of  supervisors  the  power  to  fill 
the  vacancy  In  question.  If  the  office  of  dty 
Justice  is  a  city  office.  Section  103  of  the 
Code  of  OivH  Procedure,  as  amended  by  the 
act  of  March  81,  1891,  (St  1891,  p.  456,)  pro- 
vides tliat  there  shall  be  at  least  one  Justice 
of  the  peace  in  each  township,  elected  by  the 
qoaUfled  electors  of  the  township,  and  gives 
the  board  of  supervisors  authority,  when,  in 
their  opinion,  the  public  convenioice  re- 
quires it,  to  establish  two  Justices'  courts 
In  townships;  and  further  provides:  "In 
every  dty  having  fifteen  thousand  and  not 
more  than  thirty-four  thousand  inhabitants 
there  sliaQ  be  dne  Justice  of  the  peace,  and 
in  every  dty  liavlDg  thirty-four'  thousand 
and  not  more  tluin  one  hundred  thousand 
inhabitants,  two  Justices  of  tlie  peace,  to  be 
elected  in  like  manner  by  the  electors  of 
such  dties  respectively,  and  such  Justices  of 
the  peace  of  cities,  and  Justices'  courts  of 
cities,  sliall  have  the  same  Jurlsdlcti(«,  dvil 
and  criminal,  as  Justices  of  the  peace  of 
townstilps  and  township  Justices'  courts. 
No  person  sliall  be  eligible  to  the  office  of 
Justice  of  the  peace  in  any  dty  having  over 
fifteen  thousand  inhabitants  who  has  not 
been  admitted  to  practice  law  in  a  court  of 
record;  *  *  *.  Bvery  Justice  of  the  peace 
in  any  dty  having  over  fifteen  thousand 
-Inliabltants  shall  xeceive  an  annual  salary 
of  two  thousand  dollars  per  annum,  and 
sliall  be  provided  by  the  city  authorities 
with  a  soitable  office  In  which  to  hold  court 
All  fees  which  are  by  law  chargeable  for 
— ylees  rendered  by  such  Justices  of  tlie 
peace  in  the  dties  aforesaid,  shall  be  by 
them,  zcspectlvely,  coUected,  and  on  the  first 
Monday  in  each  month  every  such  dty  Jus- 
tice of  the  peace  shall  molte  report,  under 
oath  of  the  dty  treasurer,  of  the  amount 
ct  fees  so  by  him  ooUected,  and  pay  the 
amount  so  reported  into  the  dtr  treasury, 
to  the  credit  of  the  general  fund  thereof." 
Here  U  will  be  seen  that  not  only  are  dif- 


ferent designations  given  to  Justices  In 
dties  and  townships,  but  that  different  quali- 
fications are  required;  that  as  to  town- 
ship Justices,  the  board  of  supervisors  have 
the  powor  to  increase  the  number  from  one 
to  two,  but  are  cliarged  with  no  duty,  dis- 
cretion, or  power  in  regard  to  dty  Justices; 
that  the  number  and  the  salary  of  dty  Jus- 
tices are  definitely  fixed  by  the  legislature; 
that  the  dty.  must  jwovlde  suitable  places 
for  holding  their  courts;  that  the  city  Jus- 
tices must  report  to  the  treasurer  of  the  city, 
and  pay  over  all  fees  collected;  and  by  an- 
other statute  the  salary  of  the  Justice  must 
be  paid  by  the  dty.  The  same  distinctive 
appellation  is  given  in  numerous  other  stat- 
utes; as  in  the  munidpal  government  act 
sections  390,  397,  402,  (PoL  Code,  pp.  794, 
795;)  and  also  by  the  act  of  March  18,  1888, 
(St  1885,  p.  213.) 

In  the  ccunty  government  act,  approved 
on  the  same  day  as  the  above  amendment  of 
section  103,  Code  Civil  Proc.,  it  is  dedared 
tliat  "the  officers  of  a  township  are  two  jus- 
tices of  the  peace,  two  constables,  and  such 
inferior  and  subordinate  officers  as  may  be 
provided  by  law  or  by  the  l>oard  of  super- 
visors; provided  that  in  townsliips  contain- 
ing cities  in  which  dty  Justices  are  dected, 
there  shall  be  but  one  Justice  of  the  peace." 
St  1891,  p.  814,  (68.  It  U  obvious  that  the 
local  diaracter  of  Justices  of  the  peace  is 
not  denied  by  any  provision  of  the  constitu- 
tion, while  all  the  statutes  relating  to  their 
election  and  Jurisdiction  characterize  them  as 
local  officers;  and  if  Justices  of  the  peace 
elected  by  dectors  of  a  township,  and  exer- 
dslng  their  Jurisdiction  therdn,  make  them 
township  offlceis,  as  declared  by  the  forego- 
ing statute,  it  is  difficult  to  perceive  why  a 
Justice  dected  by  the  electors  of  a  city, 
and  exercising  his  Jurisdiction  therein,  is 
not  a  dty  officer.  The  constitution  and  stat- 
utes dearly  distinguish  between  county  or- 
ganizations and  governments  and  dty  organ- 
izations and  govemmMits.  Bach  have  dis- 
tinct le;;i8latlve  bodies  and  executive  officers. 
Nowhwe  is  any  duty  or  authority  vested  in 
the  board  of  supervisors  over  munidpal  mat- 
ten  or  officers,  except  in  the  case  of  consoli- 
dated dty  and  county  governments. 

By  still  another  act  approved  March  31, 
1891,  (St  1891,  p.  292,)  are  dty  Justices  rec- 
ognized as  city  officers.  It  is  thore  provided 
tliat  "the  judicial  power  of  eVery  dty  having 
thirty  thousand  and  under  one  hundred  thou- 
sand inhabitants  shall  be  vested  in  a  police 
court  to  be  hdd  therein  by  the  dty  Justices, 
or  one  of  them,  to  be  designated  by  the  may- 
or, *  *  *  and  it  is  hereby  made  the  duty 
of  sitld  dty  Justices,  in  addition  to  the  duties 
now  required  of  them  by  law,  to  hold  said 
police  courts."  The  police  court  is  given  by 
said  act  exdusive  Jurisdiction  of  certain  vio- 
lations of  the  criminal  laws  of  the  state  com- 
mitted within  the  dty,  and  is  also  given  otb- 
es  powers  concerning  the  violation  of  the 
criminal  laws  of  the  state,  while  sitting  as  • 
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police  coart;  and  In  a  certain  class  of  cities, 
of  which  Oakland  Is  one,  a  clerk  is  given 
said  court,  whose  salary  Is  paid  by  the  city, 
and  of  whom  a  bond,  to  be  approved  by  the 
mayor,  is  required;  and  the  city  Justices,  as 
well  as  the  clerk,  are  required  to  report  and 
account  to  the  dty;  and  by  section  305  of 
the  municipal  corporations  act  (Deer.  PoL 
Code,  p.  786)  vacancies  in  city  offices  are  fill- 
ed by  the  council  apon  nomination  made  by 
the  mayor. 

The  charter  of  the  city  of  Oakland  pro- 
vides for  a  police  -court,  to  be  held  by  a 
police  Judge  to  be  elected  by  the  city,  and 
also  provides  for  the  election  of  two  city 
Justices  of  the  peace,  but  provides  that  the 
Justices'  courts  therein  provided  for  are  In- 
tended to  be  the  Justices'  courts  provided 
for  by  general  law,  and  that  there  shall  be 
only  two  Justices  of  the  peace  In  said  city. 
In  Ex  parte  Ah  You,  82  CaL  839,  22  Pac.  829, 
it  was  held  that  the  police  court  provided 
for  by  the  fteeholders'  charter  of  the  city  of 
Oakland  has  no  legal  existence;  and  In  Peo- 
ple V.  Toal,  85  CaL  333,  24  Pac.  603,  the  same 
conclusion  was  reached  touching  a  similar 
provision  lu  the  charter  of  the  city  of  Los 
Angeles.  In  each  of  these  cases  there  was  a 
dissenting  opinion,  but  they  have  not  been 
overruled,  and  are  therefore  authoritative. 
It  follows,  therefore,  that  the  act  of  March 
81,  1891.  (St.  1891,  p.  292.)  Is  In  force  In  the 
dl^  of  Oakland.  But  It  does  not  follow 
that,  because  inferior  courts  In  Incorporated 
cities  and  towns  can  only  be  established  by 
the  legislature,  under  section  1  of  article  6 
of  the  constitution,  and  that  their  Jurisdlc 
tion,  powers,  duties,  and  responsibilities  must 
also  be  fixed  by  the  legislature  under  section 
13  of  the  same  article,  a  valid  provision  for 
filling  vacancies  In  city  offices  may  not  be 
made  in  the  charter.  Such  provision  In  no 
way  trenches  upon  the  constitutional  provi- 
sions above  dted  relating  to  establishing  in- 
ferlw  courts  and  fixing  their  Jurisdiction; 
nor  can  It  aflTect  the  question  that  dty  Jus- 
tices are  provided  for  In  the  general  munid- 
pal  government  act  and  In  the  Code  of  Civil 
Procedure.  They  are  local  officers,  dected 
by  the  dectcrs  of  the  dty,  with  qualifications 
dlfFerent  from  that  of  township  Justices,  and 
adapted  to  the  wants  of  the  dty  and  the  re- 
quirements of  Its  business,  with  a  special  Ju- 
risdiction added  that  Is  purely  munlclpaL  If 
the  naming  of  officers  and  prescribing  their 
duties  by  the  legislature  can  make  them 
other  than  munldpal  officers,  then  the  may- 
or and  other  officers,  who  are  named  In 
the  munldpal  government  act,  and  whose 
powers  and  duties  are  therein  prescribed, 
are  not  municipal  officers.  But  it  is  clear 
that  dty  Justices  are  not  township  or  coun- 
ty officers,  and,  if  so.  It  is  equally  dear 
that  the  board  of  supervisors  has  no  au- 
thority to  fill  the  vacancy  in  question.  I 
advise  that  the  Judgment  appealed  from  be 
reversed,  with  directions  to  the  court  below 
to  enter  Judgment  upon  the  findings  In  favor 


of  appellant,  and  that  he  be  restored  to  his 

said  office. 

We  concur:    SBARLS.  C;   BBLCHER,  0. 

PER  CURIAM.  Fw  the  reasons  given  Id 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  reversed,  and  the  court  below  Is  di- 
rected to  enter  Judgment  upon  the  findings  In 
ftivor  of  appellant,  and  that  he  be  restored 
to  his  said  office. 


KENNA  V.  OBNTRAI.  PAtt  B.  CO.     (Na 

14,246.) 
(Supreme  Court  of  Gallfomla.     Jan.  3. 1894.) 

INJUHTTO  EmPLOTE— CONTBIBUTOKT  NSOUOEXCB. 

In  an  action  against  a  railroad  company 
for  causing  the  death  of  plainti-Cfs  Intestate,  the 
court  properly  granted  a  nonsuit  for  the  con- 
tributory negligence  of  deceased,  where  plaio- 
tifiPs  evidence  shows  that  deceased  was  at  work 
on  a  tower  which  stood  l)etween  two  tracks;  that 
his  work  bench  was  between  the  trades,  75  feet 
from  the  tower;  that  trains  ran  on  snch  traclu 
every  15  minutes ;  that  he  knew  of  the  danger; 
that  in  going  from  the  tower  to  his  bench  he 
walked  on  the  track;  that,  after  he  coold  hare 
seen  an  approacliing  train  wliich  had  passed 
ttie  tower,  he  walked  15  feet  without  tnmins 
around  to  look,  and  was  struck  and  lulled;  and 
that  he  could  have  seen  his  danger,  and  could 
have  avoided  it  by  a  single  step  into  the  open 
space  between  the  tracks. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Frandsoo;  John  Hnnt, 
Judge. 

Action  by  Kenna,  as  administrator  ot  Pat- 
rldt  Fallcm,  deceased,  against  the  Central 
Pacific  Railroad  Company,- for  negligently 
causing  the  death  of  plalntlfTs  intestate. 
From  a  Judgment  for  defendant,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Frank  Sullivan,  for  appdlant.  Frank 
Shay,  for  respondent. 

HARRISON,  J.  Action  to  recovo'  dam- 
ages for  causing  the  death  of  Patridc  Fallon, 
the  plaintiff's  Intestate.  At  the  dose  of  the 
plalntlirs  testimony  the  court  granted  a 
nonsuit  The  plaintiff  moved  for  a  new  trial, 
and  from  the  order  denying  the  same,  as 
well  as  the  Judgment,  he  has  appealed. 

Id  January,  1885,  the  defendant  was  en- 
gaged in  erecting  a  tower  (»  the  Oakland 
mole,  and  constructing  a  signal  system  to 
be  connected  therewith.  The  plaintiff's  in- 
testate ifOB  employed  by  the  defendant  as 
a  plumber,  for  fitting  and  connecting  pipes 
to  be  laid  In  the  tower  and  alongside  its 
tradis.  This  tower  was  about  400  feet  from 
the  end  of  the  mole,  and  a  few  feet  to  the 
south  of  the  Alameda  track.  There  were 
two  tracks  for  the  Alameda  trains,  and  to 
the  north  of  them  were  the  tracks  of  the 
Oakland  trains.  Between  these  tradu,  and 
about  100  feet  to  the  east  of  the  tower, 
there  was  an  open  space,  in  which  was 
placed  the  plmi^b^'giy  ^g^^^  the  10th 
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-of  January,  Fallon  started  to  go  from  the 
tower  to  this  bench  for  the  purpose  of  cat- 
ting a  piece  of  pipe,  and  while  walking  upon 
the  end  of  the  ties  on  the  oat^  or  southern- 
most  track,  at  a  point  about  75  feet  east  of 
the  tower,  was  struck  In  the  back  by  the  lo- 
comotive of  the  Alameda  train,  and  Instantly 
killed.  Directly  to  the  south  from  this 
■place,  and  10  feet  away,  was  a  pile  of  ties 
against  whlch«he  was  thrown,  and  between 
this  pile  and  the  ends  of  the  ties  on  which 
he  was  walking  was  an  open  space  or  de- 
pression In  the  groimd,  slightly  uneven,  and 
a  little  lower  than  the  level  of  the  track. 
The  track  at  this  place  is  laid  upon  a  curve, 
and  the  tower  aforesaid  prevented  a  clear 
view  of  It  to  the  end  of  the  mole,  but,  from 
the  point  at  which  the  deceased  was  walking 
at  the  time  be  was  struck,  it  coi^d.be  seen 
for  a  distance  of  about  ISO  feet.  Four 
trains  of  cars  passed  over  this  track  ev«'y 
hour,  that  is,  one  Alameda  train  in  each 
direction  at  Intervals  of  a  half  hour,  and,  in 
addition  to  these,  the  daily  San  Jose  and 
Uvermore  trains.  It  appears  from  the  evi- 
dence* that  the  bell  upon  the  locomotive 
which  struck  the  deceased  was  not  rung, 
nor  wns  its  whistle  sounded.  There  Is  some 
uncertainty  as  to  the  speed  at  which  it  was 
moving;  for,  although  plalntifT's  witness  tes- 
tified that  it  was  going  at  the  rate  of  20  miles 
an  hoiu-,  the  weight  and  accuracy  of  his  tes- 
timony is  somewhat  impaired  by  his  further 
testimony  that  when  the  train  was  opposite 
the  tower  the  deceased  was  60  feet  away, 
and  that  he  had  walked  15  feet  before  he 
was  struck  by  the  locomotive.  It  may  be 
assumed,  however,  that  the  defendant  was 
guilty  of  negligence  to  such  a  degree  that. 
In  the  absence  of  any  other  evidence,  it 
would  be  liable  in  damages,  but  the  contrib- 
utory negligence  of  the  deceased  was,  never- 
theless, such  as  to  prevent  a  recovery  against 
the  defendant  It  appears  from  the  evidence 
that  Fallon  was  a  prudent,  cautious  man,  22 
years  old;  that  he  knew  the  danger  of  the 
place  In  which  he  was  working;  had  talked 
with  his  uncle  about  it;  had  had  the  experi- 
ence of  several  days  in  which  to  learn  the 
frequency  with  which  the  trains  passed  over 
the  track,  and  to  become  acquainted  with  the 
danger;  and  that  owing  to  the  curve  in  the 
tra<^  and  the  obstruction  caused  by  the 
tower,  he  could  not  see  an  approaching  train 
until  It  came  within  a  few  rods  of  him.  It 
-was  therefore  incumbent  on  him  to  exercise 
a  corresponding  care  and  vigilance  to  avoid 
danger,  rather  than  negligently  and  reckless- 
ly expose  himself  to  Injury.  "His  employ- 
ment and  the  theater  of  his  services  may 
not  be  disregarded.  They  made  him  conver- 
sant with  the  locality,  the  character  and  fre- 
{[uency  of  trains,  the  necessity  for  incessant 
▼Igllance  to  avoid  Injury,  and  the  fact  that 
no  one  could  venture  upon  the  tracks,  and 
escape  injury,  without  the  greatest  drcum- 
xpoctlon."  Bresnahan  v.  Uiillroad  Co.,  49 
Mich.  413   13  N.  W.  797.    The  law  demands 


that  one  who  Is  working  In  a  place  where 
he  is  exi>oBed  to  danger  shall  himself  exer- 
cise his  faculties  for  his  own  protection,  and 
does  not  permit  a  recovery  for  damages  re- 
sulting from  a  neglect  of  this  rule.  Walking 
upon  the  line  of  a  railroad  where  trains  are 
at  any  time  liable  to  pass  Is  itself  dangerous, 
and  to  do  so  without  looking  to  see  whether 
a  train  is  approaching,  Is  negligence  per  se. 
It  Is  a  fixed  rule  that  it  is  the  duty  of  any 
(Hie,  when  attempting  to  cross  a  railroad 
track  upon  a  highway,  to  be  vigilant, — ^to 
look  and  to  listen  before  attempting  to  cross; 
and  a  failure  to  do  so  is  regarded  as  such 
negligence  on  his  part  as  to  preclude  a  re- 
covery. Glascock  V.  Railroad  Co.,  73  Cal. 
137,  14  Pac  618.  With  greater  reason  does 
the  principle  of  this  rule  apply  to  one  who  is 
traveling  laterally  along  the  route  of  a  rail- 
road, and  knows  that  engines  will  soon  fol- 
low him.  "It  la  negligence  for  a  person  to 
walk  upon  the  track  of  a  rnilroad,  whether 
laid  in  the  street  or  upon  the  open  field;  and 
he  who  deliberately  does  so  will  be  presumed 
to  assume  the  risk  of  the  perils  he  may  en- 
counter. The  crossing  of  the  trat^  of  a  rail- 
road is  a  different  thing.  The  one  Is  un- 
avoidable, but  in  the  other  case  he  volun- 
tarily assumes  to  walk  amid  dangers  con- 
stantly Imminent"  Railroad  Co.  r.  Hall,  72 
m.  222.  See,  also,  Anstln  v.  Railroad  Co., 
91  lU.  85;  Roden  v.  Railroad  Co.,  133  m. 
72,  24  N.  B.  425;  McAUister  v.  Railroad 
Co.,  64  Iowa,  305,  20  N.  W.  488;  Dela- 
ney  v.  Railway  Co.,  33  Wia  76;  Railroad 
Co.  V.  Depew,  40  Ohio  St  121;  OIKmnell  v. 
Railroad  Co.,  7  Mo.  App.  180;  Sdimolze  t. 
RaUway  Co.,  83  Wis.  659,  68  N.  W.  743,  and 
54  N.  W.  106;  Baltimore  &  O.  R.  Co.  v. 
State,  69  Md.  551,  16  AtL  212;  Aerkfetz 
V.  Humphreys,  145  U.  S.  418,  12  Sup.  Ct 
835;  Holmes  v.  Railroad  Co.,  97  Cal.  161, 
31  Pac.  834.  The  deceased,  in  the  pres- 
ent Instance,  selected  the  track  as  his  route 
for  his  own  convenience,  and  not  through 
any  necessity.  There  was  ample  space  for 
him  to  walk  in  safety  and  convenience  be; 
tween  the  track  and  the  pile  of  tiles.  The 
only  reason  assigned  for  his  not  doing  so 
is  that  It  was  not  quite  as  convenient  as 
the  tra(&,  because  it  was  uneven.  It  al- 
so appears  that  there  was  a  sufficient  space 
between  the  Alameda  tracks  and  the  Oak- 
land tracks  in  which  to  place  the  plumb- 
er's bench,  and  no  reason  was  shown  why  he 
did  not  cross  the  tracks  at  the  tower,  and  go 
upon  the  north  side  of  the  Alameda  tracks. 
"He  voluntarily  and  needlessly  put  himself 
in  a  highly  dangerous  place;  a  place,  how- 
ever, where  h«  might  go  without  incurring 
any  liability  as  a  wrongdoer,  but  where  his 
own  safety  required  his  attention  to  his  smv 
roundings  without  one  moment's  Interrup- 
tion. If  he  risked  himself  in  such  a  place, 
he  must  take  whatever  injury  came  from 
his  own  want  of  attention  to  his  danger." 
Railroad  Co.  v.  Depew,  40  Ohio  St  127.  If 
there  were  any  circumstances  which  would 
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exctiBe  the  apparent  negligence  of  the  de- 
ceased in  walking  upon  the  track  without 
taking  any  precaution  to  avoid  danger.  It 
was  incumbent  upon  the  plaintiff  to  estab- 
lish them  at  the  trial.  When  the  facts  are 
undisputed,  and  the  plaintiff's  negligence 
clearly  appears  therefrom,  or  when  the  un- 
ccmtradlcted  evidence  on  the  part  of  the 
plaintiff  is  such  that  the  only  reasonable 
construction  that  can  be  drawn  therefrtMU 
is  that  the  Injured  person  did  not  exercise 
such  care  as  men  of  ordinary  prudence  usu- 
ally exercise  in  positions  of  like  exposure 
and  danger,  the  issue  of  negligence  is  .a 
question  of  law  to  be  determined  by  the 
court  Tho'e  is  no  issue  of  fact  to  be  sub- 
mitted to  the  jury,  but  It  is  the  duty  of  the 
court  to  grant  a  nonsuit  Flemming  v.  Rail- 
road Co.,  48  Cal  253;  Glascock  v.  Railroad 
Co.,  supra.  In  the  present  case  the  facts 
connected  with  the  killing  of  Fallon  were 
presented  by  a  single  witness  on  behalf  of 
the  plaintiff,  and  his  testimony  was  clear  and 
unequivocal  that  when  the  train  passed  by 
the  tower,  Fallon  could  have  seen  it  if  he 
had  turned  around;  that  be  had  time  to  turn 
around  and  look  before  the  engine  struck 
him;  that  he  walked  15  feet  after  the  en- 
gine came  within  the  range  of  view;  that 
he  did  not  turn  around  and  look— did  not 
look  at  all— to  see  if  the  train  was  coming; 
that  there  was  a  space  of  10  feet  between 
the  track  on  which  he  was  walking  and  the 
pile  of  ties,  where  he  could  have  stepped, 
and  over  which  be  could  have  walked,  in- 
stead of  walking  upon  the  track;  that  he 
could  have  got  out  of  the  way  of  the  engine 
by  stepping  a  single  step  into  this  space. 
These  facts  appearing  in  the  plaintiff's  testl- 
m<my,  and  nothing  to  impair  their  effect  the 
court  properly  granted  the  nonsuit  The 
Judgment  and  order  are  affirmed. 

We  concnr:  BEATTY,  C.  J.;  McFAR- 
LAND.J.;  GAROUTTH,  J.;  DB  HAVEN,  J.; 
FETZGERALD,  J. 


NATOMA  WATER  A  MIN.  CO.  v.  HAN- 
COCK et  al.     (No.  14,847.) 
(Supreme  Court  of  Callfoniia.     Jan.  6,  1894.) 

n^ATBRS  AND  Water  Coubses — Uiobts  in  Streams 
ON  PcBLio  La?;s8 — Diversion  of  Sdrplus. 
Hie  Bppropriator  of  water,  who  con- 
structs a  dam  acroas  the  bed  of  a  stream  in 
public  lands  for  the  purpose  of  raising  the  sur- 
face of  the  water  to  a  level  which  will  cause 
it  to  flow  into  his  canal,  does  not  thereby  ac- 
qnire  such  exclusive  right  in  the  bed  and  banks 
of  the  stream  as  entitles  Iiim  to  restrain  a  sub- 
sequent appropriator  of  the  surplus  water  from 
tapping  the  stream  for  its  diversion  at  a  point 
above  the  dam  and  below  the  head  of  slack 
water.  McF'arland  and  De  Haven,  JJ.,  dis- 
senting.    31  Fac.  112,  reversed. 

In  bank.  Appeal  from  superior  court  Sac- 
ramento county;  John  W.  Armstrong,  Judge. 

Action  by  the  Natoma  Watt-r  &  Mining 
Company  against  John  Hancock  and  Joseph 


Wild  for  an  Injunction.   There  was  judgi 
for  plaintiff,   and  defendants  appeaL 
versed. 
For  opinion  In  department   aee  31 

iia 

Barclay,  Wilson  &  Carpenter,  J.  O.  Bit 
ard,  and  S.  Sol<«  HoU,  for  appelL 
Daniel  Titus,  toe  respondent 

■ 

BEATTY,  C.  J.  This  is  in  action  tt 
Join  the  appellants  from  diverting  v 
from  the  south  fork  of  the  American  ) 
at  a  point  immediately  above  the  dai 
the  respondent  and  the  principal  que 
involved  in  the  case  may  be  stated  as 
lows:  If  a  prior  appropriator  of  water 
structs  a  dam  across  the  bed  of  a  stream 
the  purpose  of  raising  its  surface  to  a  : 
which  will  cause  it  to  flow  into  the  1 
of  his  ditch,  does  he  thereby  acquire  sue 
exclusive  right  in  the  bed  and  banks  of 
stream  as  far  as  tiie  alack  water  ext 
above  his  dam  that  he  can  enjoin  a  si 
gnent  appropriate  of  the  surplus  firom 
ping  the  stream,  and  diverting  such  sui 
at  any  point  above  the  dam  and  below 
head  of  the  slack  water?  The  decree  of 
superior  court  from  which  the  defend 
appeal,  cannot  be  sustained  without  afl 
ing  this  proposition,  as  will  dearty  ap 
from  a  statement  at  the  case. 

The  south  fork  <rf  the  American  rivc 
a  considerable  stream  beading  in  the  '. 
Sierras,  and  like  other  mountain  stre 
varies  greatly  in  volume  from  year  to  ; 
and  from  season  to  season.  It  reachei 
lowest  stage  in  each  year  towards  the 
ot  the  dry  season,  and  when  the  rains 
gin  (usually  in  the  fall)  its  flow  increase 
proporticHi  to  the  amount  of  preciplta 
Ordinarily,  it  reaches  its  highest  stages 
ing  the  winter  and  early  spring,  at  w 
period  it  is  subject  to  heavy  floods.  A 
the  rains  cease  in  the  spring  Its  volume 
sides,  but  its  flow  is  maintained  by 
melting  snows  at  a  comparatively  high  s 
until  the  latter  part  of  the  summer.  T 
are  features  common  to  all  the  streams  1 
ing  from  the  Sierraa  to  the  Sacramento 
ley,  and  are  matters  of  universal  notorj 
Such  being  the  case.  It  Is  evident  that  an 
propriation  covering  the  entire  flow  of 
stream  at  Its  lowest  stages  may  leave  a  1 
surplus  of  water  at  flood,  or  even  ordii 
stagea  The  plaintiff  in  this  case  In  the  ; 
ISSl  gave  notice  of  his  intention  to  dl 
and  appropriate,  for  the  purpose  of  pi 
mining  and  irrigation,  enough  ot  the  wa 
of  the  south  fork  to  fill  at  all  times  a  c 
8  feet  wide  and  4  feet  deep,  with  a  cor 
running  10  miles  per  hour.  In  pursiu 
of  this  notice  it  proceeded  to  constrai 
oanal  10  or  15  miles  In  length,  but  no 
the  capacity  mentioned  In  its  notice. 
present  capacity,  as  found  by  the  ootui 
6  feet  wide  at  the  bottom,  8  feet  wld( 
the  tap,  3  feet  deep,  and  with  a  grade  or 
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of  4  feet  to  the  mile.    In  seaaoos  vrbea  the 
i        mter  has  been  tinnsually  low  in  the  dry 
summer  months,  the  capacity  of  the  canal 
I.        was  sufficient  to  take  all  the  water  of  the 
river,  but  <xtllnarlly,  at  the  lowest  stasres  of 
the  stream,  considerable  quantities  of  water 
are  discharged  over  the  dam  after  the  canal 
'■        U  filled.     The  system  of    head  works  by 
which  the  plaintiff  dlvarts  water  firom  the 
river  Is  of  the  ordinary  type.    The  upper  sec- 
;        tion  of  the  canal,  for  a  distance  of  about  300 
■        yards,  1b  of  considerably  greater    capacity 
;         than  the  canal  proper,  and  is  furnished  with 
'         waste  gates  and  sand  gates  for  the  discharge 
of  silt  and  surplus  water.     At  the  lower  end 
,        of  this  larger  section,  and  at  the  head  of  the 
canal  proper,  is  a  gate,  by  which  the  influx 
of  the  water  is  controlled.     By  means  of  a 
'         dam  across  the  stream  a  short  distance  be- 
low the  head  of  the  canal,  the  water  is  raised 
to  the  proper  level  to  fill  it    Tliis  dam,  which 
is  of  stone,  Is  about  300  feet  long  on  its  crest 
Neither  the  findings  nor  the  evidence  show 
what  its  height  is;  but,  according  to  the  only 
testimony  on  the  point  it  sets  back  the  wa- 
.ter  about  three-quarters  of  a  mile,— say  3,- 
000  feet,  or  10  times  the  width  of  the  dam, 
and  20  times  the  mean  width  of  what  plain- 
tiff calls  its  pond.     The  crest  of  the  dam  is 
about  10  Inches  lower  than  the  level  at  which 
the  water  must  be  held  in  (»der  to  turn  a  full 
supply  into  the  head  of  the  plaintiff's  canal, 
and  it  appears  from  the  evidence  that  the 
dam   cannot  be  made   permanently   higher 
without  endangering  the  head  of  the  canal 
and  its  banks  in  times  of  flood.    Ordinarily, 
the  amount  of  water  flowing  in  the  stream 
is  so  large  that  the  permanent  dam  holds 
it  at  a  sufficient  height  for  plaintiff's  pur- 
poses; but  as  the  water  falls  with  the  ad- 
vance of  the  dry  season,  and  especially  during 
years  of  extraordinary  scarcity,  it  is  neces- 
sary to  add  a  false  crest  of  lumber  or  riprap 
and  gunny  sacks,  by  which  the  dam  Is  raised 
so  as  to  prevent  any  water  from  passing  over 
it 

Disregarding  some  minor  facts,  and  some 
qualifications  which  it  will  be  more  con- 
venient to  state  in  connection  with  another 
branch  of  the  case,  it  may  be  said  that  the 
foregoing  statement  applies  to  the  whole 
period  of  time  from,  the  completion  of  the 
plaintiff's  dam  and  ditch,  in  1852  or  18.>3, 
down  to  the  trial  of  this  action.  The  plain- 
tiff has  at  all  times  diverted  water  to  the 
full  capacity  of  its  canal,  and  applied  the 
whole  of  it  to  beneficial  uses,  for  mining  and 
Irrigation.  It  still  requires,  for  irrigation 
and  other  useful  purposes,  all  the  water  so 
diverted,  and,  as  against  a  subsequent  ap- 
t>roprlator,  has  an  undoubted  right  to  con- 
tinue such  diversion  immolestcd  and  undis- 
turbed, except  in  so  far  as  a  lawful  appro- 
priation and  diversion  of  the  surplus  at  a 
point  above  Its  works  may  involve  the  neces- 
sity of  altering  and  perfecting  the  appliances 
-wbleb  have  thus  far  proved  sufficient  to  fill 
Its  ditch.  The  question  is  whether  It  is  any 
inCi'lDgement  of  this  right  of  plaintiff  for 


the  defendants,  in  wder  to  appropriate  the 
surplus  and  divert  it  to  an  irrigating  ditch 
on  the  opi>osite  side  of  the  river,  to  tap  the 
stream  above  the  dam  and  below  the  head 
of  the  slack  water.  .There  can  be  no  ques- 
tion, as  betweoi  the  parties  to  this  ac- 
tion, that  the  defendants  have  a  perfect  right 
to  appropriate .  such  surplus  by  any  lawful 
means  of  diversion;  and  the  only  question  is 
whether  the  plaintiff  can  shut  them  out  from 
access  to  the  stream  at  all  points  between 
the  upper  and  lower  ends  of  what  counsel 
call  its  pond.  The  plaintiff's  canal  is  on  the 
south  side  of  tiie  river.  The  defendants,  or 
some  of  them  at  least,  are  successors  in  in- 
terest to  the  owners  of  a  mining  and  irrigat- 
ing ditch  on  the  north  side,  which  was  orig- 
inally constructed  and  used  as  early  as  1S54, 
and  was  known  as  the  "Boyd's  Bar  Ditch." 
In  March,  ]8.'>4,  the  plaintiff  entered  into  a 
written  agreement  with  the  proprietors  of 
the  Boyd's  Bar  ditch,  by  which  It  granted  to 
them  the  right  to  "put  in.  Insert,  and  main- 
tain in  the  dam  of  said  Matoma  Water  and 
Mining  Oomitany"  a  box  of  sufficient  size  to 
supply  their  ditch,  reserving  the  right,  in 
case  of  a  deficiency  of  water  to  flU  Its  own 
canal,  to  close  the  gate  of  the  Boyd's  Bar  ditch, 
and  keep  it  closed  while  such  deficiency  con- 
tinued. In  pursuance  of  this  agreement  the 
predecessors  of  defendants  put  in  a  box  two 
feet  square  on  the  north  side  of  the  river, 
and  a  few  feet  above  plaintiff's  dam,  through 
which  they  have  ever  since  drawn  water  to 
snpply  their  ditch.  In  1887  the  defendants 
posted  a  notice  of  their  intention  to  enlarge 
their  ditch  to  a  capacity  of  2,000  inches,  the 
diversion  to  be  made  at  the  Natoma  dam. 
In  accordance  with  this  notice  they  bad  com- 
pleted the  proposed  enlargement  up  to  with- 
in a  short  distance  of  the  dam,  when  this 
action  was  commenced  for  the  purpose  of  en- 
joining them  from  "completing  the  construc- 
tion of  said  ditch,  and  tapping  the  said  south 
fork  of  the  American  river  at  the  plaintiff's 
dam,  and  from  taking  water  therefrom,  or 
firom  any  point  above  said  dam,"  etc.  The 
enlarged  ditch  of  defendants  was  of  sufficient 
capacity  to  carry  all  the  water  of  the  south 
fork  at  its  lowest  stages  in  a  dry  year,  and, 
Its  level  b^ng  some  10  Inches  lower  opposite 
the  dam  than  that  of  plaintiff's  canal,  it 
would  have  been  in  the  power  of  the  defend- 
ants upon  the  completion  of  their  ditob  to 
drain  the  stream,  and  deprive  plaintiff  of  4lU 
or  of  a  great  part  of  the  water  to  which  It 
is  entitled.  But  they  have  at  all  times  dis- 
claimed any  Intention  of  taking  any  but  the 
surplus  water  over  and  above  the  quantity  to 
which  the  plaintiff  is  entitled  by  its  prior  ap- 
propriation. In  their  posted  notice  of  inten- 
tion they  say  nothing  about  surplus  water, 
but  by  their  answer  to  the  complaint  In  this 
action,  by'their  testimony  at  the  trial,  and 
by  their  declarations  pending  and  prior  to 
the  commencement  of  the  action,  they  have 
uniformly  Insisted  that  they  have  no  inten- 
tion to  divert  any  but  the  surplus  water. 
There  is  no  finding  that  they  have  any  oth4C> 
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Intention,  and  no  evidence  upon  -which  such 
a   finding   could    be   sustained.     The   court, 
however,  does  find  that,  'in  order  to  draw 
the  surplus  from  plalntHTs  dam  without  tak- 
ing the  Wats'  from  plalntlfT's  canal,  It  would 
be  necessary  to  raise  plaintiffs  dam  from  22 
to  24  Inches  higher,  and  also  to  raise  the 
banks  of  plaintiff's  canal."   This  finding,  and 
the  fact  that  defendants  upon  completion  of  ; 
taeir  ditch  would  have  the  power  to  drain  | 
plaintifTs  canal,  are  the  sole  grounds  upon  ' 
which  the  superior  conrt  has  enjoined  the 
defendants  from  completing  their  ditch,  and 
it  only  remains  to  conslds'  whether  they  are 
sufSclent  to  uphold  the  decree. 

It  Is  to  be  observed,  in  the  first  place,  that 
the  defendants  are  not  in  any  worse  posi- 
tion than  they  would  be  if  they  had  not  suc- 
ceeded to  the  rights  of  the  original  owners 
of  the  Boyd's  Bar  ditch  under  the  contract  i 
of  1851.  Claiming,  as  they  do,  the  privilege 
granted  by  that  contract,  they  must  concede, 
as  they  do  concede,  the  prior  right  of  the 
plaintiff  to  all  the  water  carried  by  its  canal 
at  the  date  of  the  contract;  but  as  to  the 
surplus  they  stand  upon  the  same  footing 
as  other  citizens,  and  may,  like  others,  ap- 
propriate it  by  any  lawful  meana  This,  In- 
deed, is  not  disputed,  and  the  contention  of 
counsel  here  Is  for  the  identical  proposition 
enunciated  in  the  findings  and  conclusions  of 
the  supMlor  court,— that  no  subsequent  ap- 
propriator  can  tap  the  stream  above  the 
dam  and  within  the  slack  water,  because,  If 
he  did.  It  would  be  In  his  power  to  drain 
plaintiff's  canal;  and,  even  If  he  strictly  lim- 
ited his  diversion  to  the  actual  surplus,  it 
would  compel  the  plaintiff  to  raise  Its  dam 
und  the  banks  of  its  canaL  As  to  this  last 
finding  it  is  not  sustained  by  the  evidence, 
because,  although  there  is  some  slight  testi- 
mony to  that  effect,  it  is  contrary  to  reason. 
The  findings,  no  less  than  the  evidence,  show 
that  there  are  times  when  the  river  carries 
barely  enough  water  to  fill  plaintiff's  canal. 
At  such  times  it  Is  necessary  to  raise  the 
dam  by  means  of  a  false  crest  of  riprap  and 
gunny  sacks,  high  enough,  and  to  make  It 
tight  enough,  to  prevent  any  water  from 
flowing  over  or  leaking  through.  The  diver- 
sion of  the  surplus  at  any  stage  of  the  river 
would  impose  upon  the  plaintiff  the  necessi- 
ty of  doing  nothing  beyond  what  it  is  accus- 
tomed to  do  when  from  natural  causes  the 
.surplus  gradually  diminishes  and  falls.  It 
would  simply  have  to  raise  Its  dam  by  a 
false  crest,  and  make  it  tight  enough  to  pre- 
vent any  waste.  The  diversion  of  a  part  of 
the  surplus  would  require  a  proportionate 
addition  to  the  crest  of  the  dam,  and  the 
whole  effect  of  any  diversion  above  the  dam 
would  be  to  compel  the  plaintiff  to  commence 
the  annual  operation  of  building  a  false  crest 
a  little  earlier  in  the  season  than  il  has  been 
nccustomed  to  do,  and  to  make  it  high 
enough  and  tight  enough  to  prevent  any 
waste  during  some  years  when  without  swA 
diversion  a  less  efllclent  crest  would  serve 
to  till  Its  canaL    This  Is  as  plain  and  s^- 


evident  as  the  proposltloD  that  two  an^ 
make  four,  and  testimony  to  the  contrt 
not  worthy  of  consideration. 

The  question  to  be  decided,  therefore, 
rows  Itself  to  this:-  Must  the  defendan 
enjoined  from  tapping  the  stream  mere] 
cause  they  would  thereby  gain  the  i 
to  drain  plaintiff's  canal,  though  the; 
claim  any  such  intention?  Or  must  th( 
enjoined  from  diverting  the  surplus  n 
because  such  diversion  would  compe] 
plaintiff  to  perform  its  annual  task  of  n 
its  dam  earlier  in  the  season  every 
and  of  making  it  tight  and  efilclent  ofl 
than  they  have  been  accustomed  to  do 
answer  either  of  these  questions  in  th 
firmative  would  be  equivalent  to  holding 
there  never  can  be  a  lawful  appropriati 
the  surplus  at  any  point  above  the  plaii 
dam,  for  It  is  self-evident  that  a  ditch 
tng  in  the  stream  above  the  slack  water 
a  dam  sufficient  to  fill  it  would  give  it: 
prietors  the  same,  or  even  more  com 
power  to  drain  plaintifTs  canal  than  a 
heading  In  the  slack  water;  and  it  is  eq 
evident  that  a  diversion  of  the  surplus, 
portion  of  it,  at  any  point  above  the 
of  plaintiff's  ditch,  would  lower  the  he 
water  behind  the  dam  to  precisely  tbe 
extent  tliat  it  would  be  lowered  by  a  < 
sion  of  the  same  quantity  from  the  slad 
ter.  It  is  apparent,  therefore,  that  the 
nothing  in  either  of  the  two  grounds 
which  the  lnjunctl(m  was  sought  and  gra 
and  upon  which  it  is  defended  here, 
would  not  equally  support  a  similar  d 
if  the  defendants,  instead  of  seeking  t( 
the  head  of  their  new  ditch  In  plaintiff 
called  pond,  had  gone  a  mile  above  the 
of  the  slack  water  for  that  purpose.  Bi 
above  remarked,  there  can  be  no  que 
as  to  the  rlg^t  of  any  lawful  appropi 
to  divert  the  surplus  either  above  or  t 
the  plaintiff.  Suppose  the  defendants 
headed  their  new  and  enlarged  ditch  i 
point  on  the  stream  entirely  above  plait 
slack  water,  and  an  injunction  had 
sought  upon  tithor  or  both  of  the  groui 
have  been  discussing.  As  to  the  control 
would  thereby  acquire  over  the  flow  ol 
stream,  and  the  mere  power  It  would 
them  to  drain  plaintiff's  canal,  tbe  ob' 
answer  would  be:  "The  defendants  Imi 
perfect  a  right  to  appropriate  the  surph 
you  have  to  the  quantity  first  appropri, 
They  can  take  It  either  above  you  or  b 
yon,  as  their  interest  or  convenience 
dictate.  They  choose  to  take  it  below.  ' 
cannot  divert  the  surplus  without  puttii 
a  dam  and  ditch,  and  therefore  the  rig) 
the  surplus  involves  the  right  to  the  dam 
ditch.  It  may  be  true  that  their  dam 
ditch  will  put  it  in  their  power  to  taki 
the  water  when  the  stream  Is  low,  and  tl 
by  drain  yow  canal;  but  It  does  not  fo 
that  they  will  make  such  unlawful  as 
their  power.  They  disclaim  any  intentlo 
doing  so.  Necessarily,  they  will  be  comp 
to  provide  thelr->  ditch  with  a  proper  1 
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gate,  and  other  suitable  appliances  for  con< 
ti-olling  the  Influx  of  water,  and  wben  the 
stream  falls  they  can  readily  limit  or  shut 
off  the  flow  Into  their  ditch,  so  as  always  to 
leave  you  the  quantity  to  which  yon  are  en- 
titled. In  the  mean  time  they  cannot  be  en- 
Joined  from  using  the  means  essential  to  the 
exercise  of  their  undoubted  right  merely  be- 
cause they  would  thereby  gain  the  power  to 
Infringe  yours.  It  will  be  time  enough  to  en- 
join them  what  they  threaten  or  attempt  to 
injure  you,  and  the  powers  of  a  court  of  eq- 
uity are  entirely  adequate  to  the  conserva- 
tion and  enforcement  of  the  rights  of  both 
parties.  If  the  defendants  fail  to  provide 
their  ditch  with  proper  head  works,  and  yon 
are  thereby  deprived,  or  threatened  with  the 
doinrlTatlon,  of  any  of  the  water  by  you  flrst 
appropriated,  an  injnnctlon  spedflcally  fram- 
ed to  meet  the  case  will  compd  the  defend- 
ants to  provide  suitable  works,  and  to  exer- 
cise their  rights  in  sach  manner  as  to  leave 
yours  niUmpaired.  As  to  the  necessary  low- 
ering of  your  head  of  water  by  the  diversion 
of  the  surplus,  that  will  no  doubt  cause  you 
some  inconvenience  and  trouble,  which  you 
have  heretofore  escaped;  but  It  is  damnum 
absque  injuria."  There  Is  but  a  limited  sup- 
ply of  water  in  this  state  available  for  irri- 
gation and  oth»'  useful  purposes,  and  a  parar 
mount  public  policy  requires  a  careful  econo- 
my of  that  supply.  So  long  as  there  Is  but  a 
single  ^propriator  of  water  on  a  stream  it 
matters  not  bow  Imperfect  or  wasteful  may 
be  the  means  by  which  he  diverts  the  quan- 
tity ot  water  to  whldi  he  is  entitled.  No  one 
else  Is  affected,  and  there  Is  no  ground  for 
complaint  Bnt  when  subsequent  appropri- 
ators  divert  the  entire  surplus  at  points 
above  him  he  Is  required  to  use  all  reasona- 
ble diligence  to  bosband  what  is  left,  and 
If,  by  such  diligence,  and  the  use  of  ordinary 
means  of  diversion,  he  can  obtain  all  that  he 
Is  entitled  to,  he  cannot  complain  on  account 
of  the  trouUe  and  expense  which  It  may  in- 
volve. 

In  the  case  of  Barrows  v.  Fox,  98  Cal. 
e?„  32  Pac  811,  (recently  decided,)  we  had 
occasion  to  consider  this  policy  of  the  law 
of  appropriation,  and  to  apply  its  principle. 
There  a  riparian  owner  of  lands  below  the 
point  at  which  a  portion  of  the  stream  had 
bwn  diverted  by  a  prior  appropriator  sought 
and  obtained  an  injunction  which  In  effect 
required  the  appropriator  to  substitute  an 
irr>n  pipe  in  place  of  his  ditch  and  flume,  in 
ordpr  that  he  might  receive  the  quantity  of 
water  be  could  put  to  a  beneficial  use  with- 
out diverting  so  large  a  quantity  from  the 
stream.  We  held  that  the  decree  was  in 
this  respect  erroneous,  because  ditches  and 
flumes  are  the  usual  and  ordinary  means  of 
diverting  water  in  this  state;  and  parties 
who  have  made  appropriations  by  such 
means  cannot  be  compelled  to  substitute 
iron  pipes,  "though  they  may  be  compelled 
to  ke^  their  flimiea  and  ditches  In  good  r» 
pair,  so  as  to  prevent  any  unnecessary 
waste."  Aocordtngly,  we  decided  that  the 
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appropriator  bad  a  right  to  divert  from  the 
stream  water  enough  to  yield  at  the  place  ot 
use  the  quantity  required  after  the  loss  by 
absorption  and  evaporation  of  so  much  there- 
of as  Is  necessarily  so  lost  In  a  ditch  and 
flume  well  constructed  and  kept  in  good  con- 
dition. This  Is  but  the  latest  of  a  long  series 
of  decisions  recognizing  and  enforcing  the 
same  policy,  and  the  soundness  of  the  doc- 
trine upon  which  they  rest  is  unquestioned. 
While  the  right  of  the  prior  appropriator 
is  carefully  protected,  he  is  compelled  to  ex- 
ercise it  with  due  regard  to  the  rights  of 
others  and  the  paramount  Interests  of  the 
public.  The  quantity  of  his  lawful  appro- 
priation cannot  be  diminished,  but  he  must 
return  the  surplus  to  the  stream  without  un- 
necessary waste,  and  he  must  use  reasonable 
diligence  and  reasonably  efficient  appliances 
In  making  his  diversion,  in  order  that  the 
surplus  may  not  be  rendered  unavailable  to 
those  who  are  entitled  to  It.  Upon  the 
same  principle  it  must  be  held  that  a  prior 
appropriator,  whose  means  of  diversion  be 
come  insufficient  for  his  purposes,  by  reason 
of  their  inhwent  defects,  when  the  surplus 
is  diverted  above  him,  must  take  the  usual 
and  reasonable  measures  to  perfect  such 
means.  And  It  Is  no  injustice  to  this  plain- 
tiff to  allow  the  diversion  of  the  surplus 
waters  of  the  south  fork  by  a  lawful  appro- 
priator, so  long  as  a  resort  to  the  same 
means  it  is  accustomed  to  employ  In  periods 
of  scarcity  will  enable  It  to  fill  its  canal. 
Having  thus,  as  I  think,  clearly  shown  that 
the  doctrine  upon  which  the  decree  of  the 
superior  court  is  expressly  based,  and  upon 
which  counsel  seek  to  uphold  it.  Involves 
the  absiurd  conclusion  that  the  surplus  wa- 
ters of  the  south  fork  cannot  be  diverted 
by  a  qualified  appropriator  at  any  point 
above  the  head  of  plaintiff's  canal,  I  will 
next  consider  some  of  the  more  technical 
grounds  upon  which  counsel  base  their  fur- 
ther contention.  They  seet(i  to  claim  that, 
irrespective  of  any  question  of  actual  In- 
jury to  the  plaintiff  by  a  diversion  of  the 
surplus,  and  conceding  that  It  will  cause 
no  greater  or  other  Inconvenience  to  take 
It  from  the  dam  than  would  be  occasioned 
by  taking  It  from  the  stream  above  the  dam, 
the  plaintiff  has,  nevertheless,  such  an  ex- 
clusive property  In  the  bed  and  banks  of 
what  they  call  Its  pond  or  reservoir,  that  to 
take  It  from  the  dam  would  be  an  invasion 
of  Its  strict  legal  rights,— a  trespass  upon 
its  property.  Indeed,  the  argument  of  coun- 
sel is  that  they  have  the  same  right  to  the 
pond  that  they  have  to  their  canal,  and,  if 
the  defendants  can  put  the  head  of  their 
ditch  In  the  former,  they  can  with  equal 
right  put  it  Into  the  latter.  But  clearly 
this  is  not  so,  for.  In  the  absence  of  any 
proof  of  title  derived  from  a  paramount 
source,  there  is  an  obvious  and  radical  differ- 
ence between  the  canal  and  the  river.  Tbe 
plaintiff  made  the  canal.  Its  bed  and  banks; 
It  did  not  make  the  channel  of  the  rlvw.  It 
has  been  permitted,  for  Its  convenience,  to 
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otwtruct  the  flow  of  the  river;  to  raise  Its 
level,  and,  necessarily,  to  retard  its  current, 
and  to  widen  and  deepen  it  above  the  dam; 
but  tbls  change  in  its  condition  lca/t>s  it 
still  a  part  of  the  river,  and  it  is  dliScait  to 
see  how  those  who  bad  a  right  of  access 
to  It  before  plaintiff's  dam  was  erected  have 
lost  such  right  merely  because,  by  the  Uber- 
allly  of  the  government,  the  plaintiff  has 
been  permitted  to  raise  its  level  and  set 
back  its  current 

Tbere  Is  no  finding  as  to  the  ownership  of 
tbe  soil  cov^ed  by  the  dam  or  either  of  the 
ditches.  Nor  is  there  any  evidence,  so  far 
as  I  can  discover,  touching  the  point  In 
the  absence  of  proof  to  the  contrary,  it  must 
be  assumed. that  these  lands  are  public  lands 
of  the  United  States,  as  they  unquestionably 
were  at,  and  long  after,  tbe  time  when  plain- 
tiff constructed  its  dam  and  canal  and  made 
Its  appropriation.  The  rights  of  plaintiffs 
are  therefore  such  as  ha've  been  conferred 
by  the  grant  or  license  of  the  United  States. 
The  extent  of  this  grant  or  license  Is  clearly 
defined  by  the  act  of  congress  of  July  26, 
1866.  It  confirms  such  rights  to  the  use  of 
water  as  have  been  recognized  and  ac- 
knowledged by  local  laws  and  customs 
and  the  decisions  of  courts,  and  grants  a 
right  of  way  for  ditches  and  canals.  14 
Stat  253.  It  does  not  grant  any  land  what- 
ever, but  merely  the  right  to  divert  and 
use  the  water,  and  a  right  of  way,— an 
easement  There  Is  nothing  in  the  letter  of 
the  statute  or  tbe  terms  of  the  grant  which 
authorizes  the  erection  of  a  dam  across  a 
natural  stream,  but  assuming  that  the  grant 
of  the  water  right  carries  with  It  the  right 
to  employ  this  reasonable  and  usual  means 
of  forcing  the  water  Into  the  canal,  it  can- 
not l>e  held  to  carry  anything  not  necessary 
to  the  enjoyment  of  the  right  granted,  nor 
to  deprive  the  government  of  such  control 
of  the  stream  as  is  essential  to  the  protec- 
tion of  other  equally  deserving  objects  of 
its  bounty.  To  say  that  the  first  appro- 
prlator  gains  an  exclusive  right  of  access  to 
the  river  as  far  above  his  dam  as  It  sets  the 
water  back  Is  to  say  that  he  takes  as  an  In- 
cident to  what  is  expressly  granted  some- 
thing that  is  In  no  way  essential  to  the  en- 
joyment of  his  rights,  but  is  in  tbe  highest 
degree  prejudicial  to  the  government  by 
whose  liberality  he  profits,  and  to  all  other 
citizens  who  miiy  desire  to  participate  In 
Its  bounty  upon  fair  and  equal  terms.  Sup- 
pose that  the  laud  covered  by  this  dam 
has  been  granted,  or  shall  hereafter  be 
granted,  by  the  United  States  to  homestead 
or  pre-emption  claimants,  will  any  one  con- 
tend that  such  grantees  have  taken  or  will 
take  it  subject  to  any  right  of  plaintiff,  except 
the  mere  easement  to  flow  It?  It  does  not 
seem  possible  that  there  can  be  more  than 
oue  answer  to  this  question.  As  against  tbe 
United  States,  and  those  who  connect  them- 
selves with  the  United  States,  the  plaintiff 
does  not  own  a  foot  of  land  covered  by  its 
go-called  pond,  or  bordering  upon  it    If  the 


land  still  belongs  to  the  United  States, 
defendants  are  granted,  by  the  same  sta 
imder  which  plaintiff  claims,  a  right  of 
across  It  to  the  river  for  tbe  purpose  of  i 
Ing  a  lawful  appropriation  of  any  water 
covered  by  a  prior  right  uid  tbe  plaii 
by  raising  the  levd  of  tlie  river,  lias  no 
questered  one  foot  of  Its  natural  chai 
except  so  much  as  Is  covered  by  tbe  mat 
structure  of  Its  dam,  or  is  essential  tt 
support  To  call  this  inclosnre  formec 
tbe  dam  and  the  sides  of  the  canon  a  r 
voir  is  an  abuse  of  terms.  A  reseryoir 
be  formed  by  damming  $.  natural  \i 
course  where  the  object  is  the  storage 
large  body  of  water;  bat  tbe  object  of 
dam  is  not  tbe  storage  of  water,  and  t 
can  tie  no  pretense  that  tbe  plaintiff 
any  right  of  property  In  the  body  of  w 
It  holds  back.  The  whole  object  of 
dam  is  to  raise  the  level  of  tbe  stz 
as  a  means  of  diverting  a  part  of  it 
tbe  canal,  leaving  the  enirplus  to  flow 
the  dam  and  down  the  canon.  Accor 
to  the  testimony,  the  slack  water  ext 
more  than  3,000  feet  above  the  dam, 
the  so-called  pond  or  reservoir  has  tl 
fore  a  length  more  than  10  times  Its  gi 
est  width  at  the  dam,  and  more  thai 
times  its  mean  width.  Through  It  tbei 
at  all  times  flowing  all  the  water  of 
river,  out  of  which  the  plaintiff  has  a  i 
to  divert  a  limited  quantity,  leaving  the 
plus  to  flow  on.  It  is  therefore  vastly  i 
like  what  nature  made  It  a  pert  of  the  i 
channel,  than  what  counsel  call  it,  a  p 
There  is  no  analogy  between  the  poin: 
volved  in  this  controversy  and  the  point 
dded  in  Rupley  v.  Welch,  23  Cal. 
There  the  plaintiff  had  constructed,  a  r 
voir  for  impounding  the  waters  flowing  d 
a  ravine,  which  he  used  for  Irrigatii] 
garden  and  orchard.  Tlie  defendants  < 
not  claiming  the  right  to  take  the  sur] 
but,  as  miners,  claimed  the  right  to  dl 
"the  water"— that  is,  all  the  water — i 
plaintiff's  reservoir  to  their  sluices,  and 
accordingly  done  so.  The  report  of 
case  is  very  meager,  but  its  meaning  is 
fectly  plain  to  any  one  who  knows  how 
operation  of  sluice  washing  was  condu 
at  that  date.  The  defendants  were  dig 
and  sluicing  alMve  the  reservoir,  and 
course,  could  not  draw  water  for  that 
pose  from  the  reservoir.  What  they 
was  to  tiun  the  water  Into  their  sluice  al 
the  reservoir,  and  discharge  It  below,  tl 
by  diverting  It  from  the  reservoir, 
question  as  to  their  right  to  tap  the  t 
water  in  order  to  appropriate  the  sni 
could  not  possibly  liave  arisen,  and  cle 
was  not  decided.  TSie  point  and  the 
point  contended  for  by  tbe  defendants 
that  a  prior  appropriation  of  water  for 
gation  was  of  no  avail  against  a  subseq 
appropriation  for  mining.  The  court  mc 
decided  that  tbe  appropriation  for  IrHga 
was  as  good  against  miners  as  against  otl 
and  that  the  defendants  oonld  not  pre- 
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the  water  ao  appropriated  from  flowing  Into 
the  reservoir  prepared  for  Impounding  it. 
Tills  is  a  doctrine  wMcli,  at  tlie  present, 
day,  no  one  dispates;  but  in  early  mining 
times  tbe  paramomit  right  of  the  miner  was 
strenuously  insisted  upon  by  tbe  miners,  and 
In  the  mining  sections  often  exercised  with 
a  high  hand,  aa  it  was  by  the  defendants  in 
Rupley  T.  Welch. 

To  recapitulate,  and  to  conclude  upon  this 
branch  of  the  case:   Tbe  plaintiff  has  shown 
no  right  to  the  land  above  its  dam,  or  to 
the  bed  and  banks  of  tbe  stream,  except 
such  as  it  can  base  upon  the  act  of  congress 
of  July  26,  1866,  above  cited.     By  that  act 
It  has  been  expressly  granted  a  right  to  use 
the  water  it  has  appropriated,  and  a  right 
of  way  for  Its  ditch.     It  can  take  nothing 
as  incidental   to   what  has   been   expressly 
granted,  except  what  is  reasonably  neces- 
sary to  its  eujoyment    Conceding  that  this 
Includes  the  site  of  ita  dam,  and  the  right  to 
maintain  it,  and  to  flow  the  lands  above  it, 
it  does  not  include  an  exclusive  right  to  the 
water  course  above  the  dam  and  below  tlie 
bead  of  slack  water,  because  such  right  is 
not   only  unnecessary  to  the  mjoyment  of 
that  wlilch  is  expressly  granted,  but  it  In- 
fringes the  equal  rights  of  others.     If  the 
land  al)ove  tbe  dam  is  public  land,  the  same 
act  of  congress  grants  to  defendants  a  right 
of  way  over  It  to  the  stream,  and  to  all  parts 
of  the  stream,  for  tbe  purpose  of  diverting 
the  surplus.     If  tbe  land  belongs  to  the  de- 
fendants, or  if  they  have  the  grant  or  license 
of  the  private  owner,  theb:  right  of  access 
to  the  stream  is  equally  undoubted.     They 
are  bound  only  in  appropriating  the  surplus, 
-whether  within  or  above  the  slack  water,  to 
provide  proper  head  worlu  for  tbeir  ditch  to 
regulate  tbe  influx  of  the  water,  so  that  the 
plaintiff  may,  at  ail  times,  have  the  quantity 
by  It  first  appropriated. 

Tbese  conclusions  necessarily  Involve  a  re- 
versal of  the  Judgment,  but  In  remanding 
tbe  cause  it  is  proper  to  notice  other  errors 
assigned.     The  defendants,  for  some  reason 
not  clearly  apparent,  set  up  in  thpir  answer 
the  contract  of  March,  1854,  granting  to  the 
owners  of  the  Boyd's  Bar  ditch  a  right  to 
put  a  box  in  plaintiff's  dam,  etc.    They  did 
not   allege  any  infraction  or  threatened  in- 
fraction of  their  rights  under  that  contract, 
and    asked  for  no  affirmative  relief.    It  Is 
not   easy  to  see  what  bearing  the  facts  con- 
nected with  that  contract  have  upon  tbe  case 
made    by    tbe    complaint,    or    the    question 
wlilcli  it  presents.    But  at  the  trial  evidence 
Tvas  taken  as  to  those  matters,  and  the  court 
made  findings,— not  very  fuU  or  explicit,— up- 
on "Which  are  based  certain  provisions  of  the 
decree  regulating  the  exercise  by  tbe  parties 
of    tbeir  contract  rights.    The  effect  of  the 
decree  is  to  limit  the  defendants  to  a  box 
two    feet  square  and  eight  feet  long,  set  up- 
on o-  level  grade  with  the  top  of  the  box  on 
a  level  witii  the  surface  of  the  pond,  reserv- 
ing  to  plaintiff  the  right  to  close  this  box  at 
aJl  times  when  there  is  not  a  full  supply  of 


water  for  plaintUTs  present  ditch.  Neither 
tbe  findings  nor  the  evidence  supports  Vaia 
part  of  the  decree.  It  clearly  appears  from 
tbe  evidence,  and  partially  from  the  findings, 
that  the  present  capacity  of  the  ditch  is  ma- 
terially greater  than  it  was  at  tbe  date  of 
the  contract  It  is  found  that  tbe  canal  was 
enlarged,  and  its  capacity  increased,  "in 
places,"  in  1862;  but  it  is  said  the  evid«ice 
does  not  enable  the  court  to  determine  how 
much.  As  to  the  expression  "in  places,"  we 
know  what  is  meant  whoi  a  ditch  owner  en- 
larges his  ditch  and  increases  its  capacity  in 
places.  He  does  not  enlarge  it  in  the  large 
places,  but  In  tbe  small  places,  and  by  so  do- 
ing increases  its  capacity  throughout.  The 
evidence  in  the  record  shows  without  contra- 
diction that  plalntifTs  ditch  was  widened  to 
six  feet  on  the  bottom  wherever  it  was  of 
less  width,  as  it  was  in  many  places.  The 
only  conflict  is  as  to  whether  it  was,  prior 
to  the  enlargement,  four  feet  or  five  feet 
wide  on  the  bottom.  But,  whichever  it  was, 
the  enlargement  was  material,  and  a  finding 
as  to  its  extent  was  absolutely  essential  to  a 
decree  settling  the  right  of  the  parties  under 
tbe  contract  On  the  hypothesis  most  favor- 
able to  tbe  plabitifl  the  capacity  of  Its  ditch 
prior  to  1862  is  indicated  by  a  section  5  feet 
wide  at  bottom,  7  feet  wide  at  top,  and  3^^ 
feet  deep,  equal  to  21  square  feet  Its  pres- 
ent capacity  is  measured  by  a  section  6  feet 
wide  at  bottom,  8  feet  wide  at  top,  and  3% 
feet  deep,  equal  to  24^  feet  Its  capacity  iu 
miners'  inches  is  not  foimd,  and  the  testi- 
mony does  not  show  with  any  degree  of  cer- 
tainty what  it  is;  but  assuming  that  it  Is 
2,450  inches,  each  square  foot  of  the  section 
would  represent  100  inches,  and  the  3^  added 
in  1862  would  represent  850  inches.  The 
right  to  this  quantity  of  water  perpetually, 
or  to  a  half  or  a  quarter  of  it  is  too  Important 
to  be  decreed  away  without  a  finding,  and 
without  evidence  to  support  a  finding.  But 
the  superior  court  seems  to  have  thought  It 
unnecessary  to  consider  the  evidence  on  this 
point  because,  in  its  opinion,  the  acquies- 
cence of  the  defendants  and  theb:  predeces-' 
aors  for  nearly  30  years  in  the  enlargement 
of  plaintiff's  r<itcb  raised  an  estoppel  against 
them.  But  tbe  defendants  were  not  com- 
plaining of  the  enlargement  of  the  canal,  or 
of  its  increased  capacity.  They  never  had  a 
right  either  under  thebr  contract  or  inde- 
pendent of  it,  to  complain  of  such  enlarge- 
ment They  could  only  object  to  the  closing 
of  their  ditch  or  the  box  that  supplied  it 
when  tb^e  was  more  than  sufficient  water 
to  supply  the  canal  according  to  its  capacity 
at  the  date  of  the  contract  but  not  sufficient 
to  supply  it  as  enlarged.  And  the  evidence 
shows  tliat  their  box  never  was  closed  by 
plaintiff  after  tbe  enlargement  of  its  canaL 
Nor  is  it  found  that  the  plaintiff  ever  did  any 
other  act  adverse  to  the  rights  of  defendants 
under  the  contract  in  such  manner  or  for 
such  time  aa  to  gain  a  prescriptive  right 
The  decree  Is  also  unsupported  by  any  find-p 
Ing  aa  to  the  dimensions  and  setting  of  tbe^ 
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box  tliroa^  which  the  defendants  are  enti- 
tled to  draw  water  from  the  dam  under  the 
contract  The  contract  does  not  specify  a 
box  eight  feet  long,  or  of  any  length,  nor  at 
what  level  It  snail  be  set  The  evidence  of 
all  the  witnesses,  except  one,  who  does  not 
pretend  to  have  measured  the  box  actually 
used  by  defendants,  or  to  have  had  any  oc- 
casion to  observe  It  with  attention.  Is  that 
It  was  only  three  or  four  feet  long;  and  this 
Is  material,  for  If  a  box  Is  set  level  the  longer 
it  Is  the  less  water  It  will  deliver.  It  Is  also 
an  objection  to  the  decree  that  the  level  at 
which  the  box  Is  to  be  set  Is  not  definitely 
fixed.  The  level  of  the  water  behind  the  dam 
Is  not  a  practicable  gauge,  for  the  evidence 
shows  that  this  varies  greatly  according  .to 
the  stage  of  the  river.  If  upon  a  retrial  of 
the  cause  the  rights  of  the  parties  under  the 
contract  are  again  submitted  for  decision 
and  regulation,  the  court  should  find  the  ex- 
tent to  which  the  plalntHTs  canal  was  en- 
larged In  1882,  and  precisdy  and  definitely 
the  dimensions  and  setting  of  the  box  which 
the  defendants  and  their  predecessors  put  In 
and  used  In  pursuance  of  plaintiff's  grant 
The  judgment  and  order  of  the  sui>erlor  court 
are  revwaed,  and  the*  cause  remanded  for  a 
new  trlaL 

We  concnr:  HARRISON,  J.;  FTTZOBR. 
ALD,  X 

McFARIiAND,  J.  I  dissent  in  toto,  and 
adhere  to  the  former  opinion  In  department 
81  Fac  112. 

PATERSON,  J.,  (concurring.)  As  I  tm- 
derstand  this  case  and  the  principles  in- 
volved, the  plaintiff  Is  entitled  to  water  suf- 
ficient to  fill  its  ditch  to  its  capacity  at  the 
time  of  the  contract  with  the  Boyd's  Bar 
Ck>mpany  in  1854,  or  to  such  increased  ca- 
pacity as  It  has  acquired  the  right  to  fill,  by 
prescription  or  otherwise,  since  that  time; 
and  when  there  la  not  suflSclent  water  for 
this  purpose  may  shut  down  the  defendant's 
gate  until  th«e  is  a  sufficient  supply.  The 
defendants  are  entitled  at  the  proper  point 
to  draw  from  the  surplus  water;  that  Is,  wa- 
ter which  would  fiow  over  the  dam  after  the 
plaintiff's  ditch  is  filled.  In  determlnhig 
how,  when,  and  where  this  surplus  may  be 
taken,  all  the  circumstances  of  the  case  must 
be  considered.  The  plaintiff  is  bound  to  use 
reasonable  care  in  diverting  sufficient  water 
to  fill  its  ditch,  so  as  not  to  occasion  unnec- 
essary waste  of  the  surplus  water.  To  do 
this  it  must  raise  its  dam  to  a  height  suf- 
ficient to  fill  its  ditch  whenever  the  stage  of 
the  water  renders  it  necessary  to  do  so. 
That  is  to  say,  plaintiff  is  not  entitled  to  a 
flow  of  eight  or  any  other  number  of  inches 
of  water  above  and  over  the  crest  of  the  dam, 
simply  to  fill  its  ditch,  because  it  has  always 
heretofore  enjoyed  the  same,  but  when  de- 
siring to  obtain  a  flow  of  water  through  its  , 
ditch  to  its  full  capacity  at  low  stages  of  the  | 
water,  it  must  raise  the  crest  of  its  dam  to  a  i 


level  with  the  top  of  its  ditch.  If  necea 
fill  it  and  prevent  surplus  water,  wbl 
defendant  desires  to  use,  from  fiowln 
the  dam.  Whether  the  defendants  ai 
tied  to  tap  the  stream  or  pond  at  any  i 
lar  point  is  a  question  for  the  court  to 
mine  upon  all  the  circumstances.  The 
tiff  has  the  right  to  build  and  malnt 
dam,  and  to  flow  back  the  waters  to  < 
tent  upon  the  public  domain  necess 
fill  Its  ditch  in  a  reasonable  manner;  : 
fendants  have  no  right  to  interfen 
plaintiff's  works  or  possessions  so  as 
jure  or  endanger  Its  dam  or  other  str 
or  to  render  its  diversion  of  water  su 
to  fill  its  ditch  more  difficult  w  ex] 
than  It  was  before,  and  whUe  operatii 
reasonable  and  careful  manner.  But 
the  purpose  of  plaintiff's  dam  has  b< 
complisbed  it  cannot  prevent  others  fr 
joying  the  use  of  the  waters  running  to 
unless  they  are  proposing  to  take  the  s 
a  point  or  in  a  manner  that  will  Is 
with  the  free  use  and  enjoyment  ot  ', 
ter  right  or  other  property.  Whatevei 
tnres  it  has  found  necessary  to  build 
property,  and,  whether  they  be  dam 
walls,  probably  no  one  would  be  perm! 
cut  through  or  under  them  under  any  ( 
stances.  But  that  is  not  a  question 
case.  Here  the  side  walls  are  natural 
of  rodK,  and  the  area  above  the  dam 
the  plaintiff  Is  entitled  to  flow  and  ex< 
ly  occupy  Is,  as  stated  before,  a  quest 
tite  court  to  determine  upon  all  the  < 
stances  of  the  case. 

It  does  not  clearly  appear  wheth 
question  of  reasonableness  of  the  pla 
claim  of  occlusive  control  of  all  the 
water  entered  into  the  judgment  of  th( 
below,  but  the  latter  seems  to  have  pla 
decision  squarely  upon  the  proposltio 
the  defendants  are  not  entitled  to  t 
pond  of  water  for  the  purpose  of  di 
water  into  its  ditch  at  any  point  alo: 
line  of  slack  water.  There  are  oth< 
sons,  we  think,  why  the  case  ought 
back  for  further  consideration.  The 
found  (finding  4)  that  a  temporary  a 
"flashboard"  eight  Inches  in  height  1 
flclent  at  low  stages  of  the  water  to  fill 
ttlTs  canal  to  its  full  capacity,  and 
finding  5  held  that,  "in  order  to  dra 
surplus  from  the  plaintiff's  dam,  v 
taking  the  water  ftom  plaintiff's  ca: 
would  be  necessary  to  raise  plaintiff' 
from  22  to  24  inches  higher,  and  also  t 
the  banks  of  plaintifTs  canal."  Thore  I 
an  apparent  inconsistency.  If  the  i 
quoted  be  correct  the  plaintiff  would 
titled  to  an  Injunction,  because,  as  stai 
fore,  the  defendants  have  no  right  to  1 
any  additional  burden  upon  the  plaint 
cept  such  as  is  necessary  to  preserve  tJ 
plus  water  from  waste,  oe  subject  it 
or  ditch  to  any  additional  danger. 

The  evidence  shows  that  the  pl.i 
ditch  was  enlarged  at  different  points 
the  date  of  the  Boyd's  Bar  diieh  co 
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bnt  the  court  does  not  find  wbetber  these 
CDlorgements  Increased  the  capacity  of  the 
ditch.     It  simply   finds  that   "at  the  point 
Where  this  widening  of  the  canal  occurred 
the  capacity  was  increased,  but  to  what  ex- 
tent the  erldence  does  not  enable  the  court 
to  determine."    The  rights  given  to  the  de- 
fendants by  the  contract  referred  to  ought 
not  to  be  affected  by  any  subsequent  altera- 
tion of  the  plaintiff's  ditch,  and,  unless  the 
jtlaintlfT  has  acquired  the  right  to  use  the 
ditcb  in  an  increased  edacity  through  the 
acquiescence  of  the  defendants,  the  Judgment 
Is  erroneous  in  that  regard.     In  its  conclu- 
sion of  law  the  court  found  that  "by  reason 
of  the  long  acquiescence  of  the  defendants, 
for  a  period  of  al>out  25  years,  without  ob- 
jection, in  snch  Increased  capacity  of  plain- 
tiff's canal  as  may  liaTe  resulted  from  the 
widening  of  portions  of  the  canal  In  18G2  and 
1861,  the  defendants  are  now  estopped  from 
making  any  complaint  of  said  widening  of 
said  canal,  and  are  not  entitled  to  any  re- 
lief with  respect  thereto."     It  Is  earnestly 
.  claimed  by  appellants  that  there  Is  "not  a 
scintilla  of  evidence  to  sustain  the  finding  or 
conclusion  of  law  that  defendants  lost  or 
plaintiff  acquired  any  right  by  acquiescence 
or  by  estoppel  of  any  kind."     This  conten- 
tion is  based  upon  the  proposition  that  the 
defendants'  gate  has  never  been  i^hut  down 
since  the  plaintifl's  ditcb  was  widened;  that 
there  has  always  been  sufQclent  water  for 
both  ditches  as  they  now  exist;   that  plain- 
tiff had  a  right  to  enlarge  Its  ditch  to  any 
size  it  chose,  as  long  as  it  did  not  Interfere 
with  the  defendants'  ditch;   that,  as  no  right 
was  interfered  with,  there  was  no  ground 
for  objection,  and  no  suit  could  have  been 
maintained  until  defendants'  rights  were  in- 
terfered   with.     The   legal   propositions   in- 
volved   In  this  contention  are  sound,   but 
-whether  they  are  supported  by  the  record, 
as  claimed,  we  deem  It  unnecessary  to  de- 
termine, as  the  case  must  go  back  for  an- 
other trial. 

GAROUTTB,  J.  I  concur  In  the  reversal 
of  the  Judgment,  and  also  in  the  views  of  Mr. 
Justice  PATERSON  upon  the  principal  ques- 
tion discussed. 

DB  HAVEN,  X,  (dissenting.)  I  dissent 
from  the  judgment  Upon  the  main  ques- 
tion therein  discussed  I  concur  in  the  opinion 
written  by  Mr.  Justice  McFARLAND  In  de- 
ciding this  case  In  department,  but,  after  a 
more  careful  examination  of  the  Judgment 
appealed  from,  I  think  it  erroneous  in  so 
far  as  it  reserves  to  the  plaintiff  the  right  to 
close  the  box  through  which  the  defendants 
are  to  divert  the  water  to  which  they  are  en- 
titled under  the  Boyd's  Bar  ditch  contract 
whenever  there  is  not  sufficient  water  to 
supply  the  capacity  of  plaintiff's  ditch  as  at 
present  constructed.  It  is  not  clear  to  me 
trom  the  evidence  that  the  capacity  of  this 
<lltch  has  not  been  materially  increased  since 
the  date  of  the  Boyd's  Bar  ditch  contract, 


but  the  coiu-t  below  has  failed  to  make  any 
finding  whatever  in  relation  to  the  fact  The 
cause  should  be  remanded,  with  directions 
to  the  court  below  to  find  whether  the  ca- 
pacity of  plaintiff's  ditch  has  or  has  not  l>een 
increased,  and  thereupon  to  modify  its  Judg- 
ment BO  as  to  permit  the  defendants  to  ex- 
ercise all  the  rights  enjoyed  by  their  prede- 
cessors under  the  contract  above  referred  to, 
—the  full  rights  given  by  that  contract,— un- 
affected by  any  subsequent  alteration  of 
plaintiff's  ditch. 


In  re  LUX'S  ESTATE.    (No.  15,346.)  • 
(Supreme  Court  of  California.    Dec.  80,  1803.> 

EXEOUTOItS— FaHILT    &I.LOWARCB  FENOINe  AD- 
WKIBTRATIOK. 

1.  When  an  Inventory,  completed,  signed, 
and  delivered  by  the  appraisers  to  the  executory, 
is  presented  by  the  latter's  attorney  to  the  judge 
in  chambers  to  procure  an  order  for  payment  of 
the  appraisers,  and  the  order  as  made  recites 
that  the  appraisers  have  completed  their  work, 
the  inventory  is  "returned,"  within  Code  Civil 
Proc.  §  1464,  entitling  the  widow  to  reasonable 
provision  for  her  support  till  such  return,  though 
the  executors  do  not  attach  their  affidavits  of  the 
completeness  of  the  inventory,  as  required  by 
section  144S,  and  the  inventory  is  not  actnally 
filed  with  the  clerk  till  long  afterwards. 

2.  Code  Civil  Proc  {  1466,  requiring  the 
court  after  return  of  inventory,  to  make  a 
reasonable  allowance  for  support  of  the  family, 
to  continue  durine  administration  if  the  prop- 
erty set  apart  to  them  be  insufficient  applies  hi 
a  widow  to  whom  sufficient  property  has  not 
been  set  apart  though  she  have  enough  of  her 
own.     Sawyer  v.  Sawyer,  28  Vt  246,  followed. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;  -George  H.  Buck,  Judge. 

In  the  matter  of  the  estate  of  Charles  Lux, 
deceased.  Appeal  of  Miranda  W.  Lux,  the 
widow,  from  an  order  relating  to  her  allow- 
ance tor  anppwt  pending,  administration. 
Reversed. 

(Jarber,  Boalt  &  Bishop,  for  appellant  D. 
M.  Delmas  and  J.  H.  Campbell,  for  respond- 
ents. 

DB  HAVEN,  X  This  is  an  appeal  by 
Mh-anda  W.  Lux,  widow  of  Charles  Lux,  de- 
ceased, from  an  order  of  the  sup^arior  court, 
made  May  17,  1892,  allowing  her  the  sum  of 
11,000  per  month  as  an  allowance  for  her 
support,  from  August  30,  1888,  to  Novem- 
ber 16,  1891.  Charles  Lux  died  testate  in 
March,  1887,  leaving  an  estate  of  the  value 
of  $4,000,000  or  more,  of  which  90  per  cent 
was  the  partnership  Interest  of  the  deceas- 
ed in  the  firm  of  Miller  &  Lux.  The  indebt- 
edness of  the  estate  appears  to  be  about  $4,- 
000.  Under  the  partnership  agreement,  as 
well  also  as  by  the  terms  of  the  will,  the 
smrviving  partner  was  given  seven  years  aft- 
er the  death  of  the  other  within  which  to 
settle  the  business  of  Miller  &  Lnz.  The 
order  appealed  from  Is  the  second  order  for 
family  allowance.  The  first  was  made  May 
4,  1887,  prior  to  the  return  of  the  Inventory 


*  Rehearing  denied.    See  35  Pac. 


Ogle 


S42 


PACITIC  BEPOBTEB,VOL.35. 


of  tbe  estate,  and  allowed  the  Tvldow  $2,500  | 
per  muntb  from  the  date  of  tbe  decedent's 
deatb  "until  said  inventory  is  returned,  or 
until  the  further  order  of  this  court;"  and 
it  appears  that  this  allowance  was  actually 
received  by  her  up  to  the  16th  of  Novem- 
ber, 1891,  the  date  when,  under  the  terms 
of  the  order  now  under  review,  the  family 
allowance  ceased.  The  order  setting  apart 
to  the  widow  the  exempt  property  to  which 
she  was  entitled  by  section  1465  of  the  Code 
of  <;ivll  Procedure  was  not  made  until  March, 
1S92.  The  court  below  found  that  the  Inven- 
tory of  the  estate  was  relumed  on  August 
30,  1888,  but  <t  also  appears  that  the  same 
was  not  filed  until  May  16, 1890.  It  Is  claim- 
ed by  the  appellant  that  the  first  order  In 
relation  to  the  family  allowance  remained  In 
force  according  to  its  terms  until  the  date  of 
the  order  appealed  from,  and  that,  if  it  did 
not,  but  is  to  be  construed  as  terminating 
upon  the  return  of  the  inventory,  the  date 
when  the  Inventory  was  filed,  or  when  the 
executors  attached  thereto  their  aflldavits, 
as  required  by  section'  1449  of  the  C!ode  of 
CivU  Procedure,  is  the  time  of  its  return,  and 
the  finding  of  tiie  court  that  it  was  returned 
prior  thereto,  upon  August  30, 1888,  is  against 
the  evidence;  and  that  under  either  con- 
struction the  order  appealed  f ro.m  is  erro- 
neous—First,  because  it  Is  retroactive,  and 
attempts  to  deprive  her  of  a  portion  of  the 
allowance  to  which  she  was  entitled  under 
the  first  order,  and  which  liad  actually  been 
paid  to  her  in  obedience  to  its  directions  be- 
fore tbe  last  order  was  made;  and,  second, 
because  it  does  not  provide  for  a  family  al- 
lowance during  the  entire  period  of  the  set- 
tlement of  tbe  estate;  and,  lastly,  that  the 
allowance  of  $1,000  a  month  is  not  suffi- 
ciently large,  and  is  not  a  reasonable  one,  in 
view  of  the  value  and  condition  of  the  es- 
tate. 

1.  The  order  of  May  4,  1887,  as  already 
stated,  made  a  family  allowance  to  the  wid- 
ow of  $2,500  per  month  "from  the  date  of 
the  death  ot  the  deceastd  until  said  Inventory  : 
is  retm-ned,  or  until  the  further  order  of  this  ' 
court"  Tbe  words,  "or  until  the  further  i 
order  of  this  court,"  were  not  intended  to  ! 
continue  the  allowance  beyond  the  date  of  ! 
the  return  of  the  inventory,  and  until  some 
further  order  of  the  court  in  the  matter,  as 
arKued  by  appellant;  but  the  true  construc- 
tion of  the  order  is  that  the  allowance  there- 
by given  shall  terminate  upon  the  return  of 
t!K>  inventory,  or  before  that  time  If  the 
coiu:t  shall  so  order.  The  order  simply  re- 
fers to  two  events,  upon  the  happening  of 
Wther  one  of  which  the  allowance  is  to  cease. 
This  is  not  only  the  natural  construction 
of  its  language,  but  makes  the  order  itself 
in  harmony  with  section  1404  of  the  Code 
of  CivU  Prpcedure.  That  section  is  as  fol- 
lows: "1464.  When  a  person  dies,  leaving 
a  widow  or  minor  children,  the  widow  or 
children,  until  letters  are  granted  and  the 
inventory  is  returned,  are  entitled  to  re- 
main in  possession  of  tbe  homestead   •    •   • 


and  are  also  entitled  to  a  reasonable  ] 
sion  for  their  support,  to  be  alio  we 
the  superior  court  or  a  judge  thereof." 
order  referred  to  in  this  section  ms 
made  at  once  upon  tbe  filing  of  the  pe 
for  letters,  and  when  the  court  is  withoi 
definite  information  concaning  the  vai 
the  estate  which  Is  afTorded  by  the  Inve 
and  appraisement;  and  that  the  alloi 
here  provided  for  is  Intended  to  be  1 
nature  of  a  prellralnary  or  temporary  t 
ance,  not  extending  beyond  the  return  < 
inventory,  becomes  clear  when  this  S( 
Is  read  in  connection  with  sectl<Hi  146( 
lowing,  which  imposes  upon  the  coui 
duty  to  make  a  further  allowance  aftc 
return  of  the  Inventory,  if  the  properl 
apart  to  the  family  is  insufficient  for 
support,  and  which  allowance  is  to  be 
more  permanent  character,  and  to  coi 
during  the  administration  of  the  estati 
less  the  estate  is  insolvent,  in  which  o 
is  not  to  continue  longer  than  one  year. 
2.  The  order  appealed  from  was  madi 
13,  1892.  It  is  entirely  retroactive  i 
effect,  and  gives  to  tbe  widow  $1,00( 
month,  commencing  August  30,  1888 
date  of  the  return  of  the  inventory  as  i 
by  the  court,  and  ending  November  15, 
The  appellant  claims  that  this  order  c 
a  portion  of  tbe  time  when  the  order  ol 
4,  18S7,  was  in  force,  and  Is  erroneou 
cause  it  reduces  the  family  allowance  d 
such  period,  and  attempts  to  deprive  l 
a  part  of  the  allowance  to  which  she 
entitled  by  that  order.  The  decision  c 
question  thus  presented  depends  entlrel 
on  the  fact  as  to  when"  the  Inventorj 
returned.  If  the  finding  of  the  court  1 
as  to  the  date  of  its  return  is  sustain: 
the  evidence,  then  the  order  under  revi 
not  open  to  the  objection  that  it  intei 
with  any  rights  which  vested  in  appella 
vh-tue  of  the  prior  order  of  May  4,  1SS 
appears  from  the  record  that  tbe  inve 
and  appraisement  was  actually  complet 
tbe  appraisers,  and  signed  and  deliver 
tbem  to  the  executors  of  the  estate  oi 
gust  20,  1888;  and  it  was  presented  b 
■attorney  for  the  executors  to  tbe  jud 
the  superior  court  at  his  residence,  oi 
gust  30, 1&S8,  for  the  purpose  of  procuri 
order  fixing  the  ■  compensation  of  th' 
prntsers,  and  on  that  day  an  order  was  i 
fixing  such  compensation,  and  directii 
payment,  the  order  reciting  that  It  app 
to  the  court  that  the  appraisers  had 
pleted  the  work  of  appraising  the  estati 
the  time  the  inventory  was  so  present 
tbe  Judge  tbe  executors  had  noi  att: 
thereto  their  affidavits,  as  required  bj 
tlon  1449  of  the  Code  of  Civil  Procedun 
did  not  fully  comply  with  the  law  ii 
respect  until  February,  1890;  and  tbe  1 
tory  was  not  actually  filed  with  tbe  dei 
til  May  16,  1890.  On  tbe  day  when  tl 
ventory  was  presented  to  the  judge  fo 
purpose  of  procuring  tbe  order  fixini 
compensation  of  tbe  appraisers,  it  wai 
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bally  agreed  between  the  attorney  for  tbe 
«xecutor8  and  tUe  attorney  for  certain  devi- 
sees named  In  the  wUl  that  the  inTentory 
need  not  be  In  fact  filed,  and  that  It  misht 
be  retained  In  the  custody  of  the  attorney 
for  the  executors,  but  should  be  treated  for 
all  purposes  as  filed  on  that  day.  The  will 
of  the  deceased  provides  that  no  inventory 
of  the  estate  shall  be  filed,  and  the  attorneys 
doubtless  proceeded  upon  the  assumption 
that  they  could  properly  so  far  comply  with 
this  direction  as  not  to  place  the  Inventory 
on  file  for  public  inspection.  We  liave  allud- 
ed to  this  verbal  stipulation,  not  because  we 
think  It  affects  the  question  we  are  now  dis- 
cussing, but  simply  as  a  matter  established 
by  the  evidence.  Assuming  the  foregoing 
facts  to  be  true,  when  was  the  inventory  re- 
turned? The  filing  of  an  Inventory  with  the 
clerk  of  the  proper  court 'wotild  certainly 
constitute  its  return,  but,  while  this  Is  bo. 
we  do  not  think  such  filing  an  indispensable 
step  which  must  be  taken  in  order  to  effect 
the  return  of  such  a  paper.  An  Inventory 
is  returned  within  the  meaning  of  the  law 
when  it  has  l>een  completed  by  the  apprais- 
ers, and  presented  to  the  court  or  Judge  for 
information,  and  as  a  basis  for  some  Judi- 
cial action  to  be  taken  in  the  proceeding  for 
the  settlement  of  the  estate  to  which  it  re- 
lates; and  if  the  inventory  was  completed 
so  as  to  liave  a  legal  existence  when  it  was 
presented  to  the  Judge  of  the  superior  court 
on  August  30,  1888,  such  presentation  was 
sufiacient  to  constitute  its  return.  The  fact 
that  it  was  so  presented  to  tlie  Judge  at  his 
residence,  and  the  order  fixing  the  compensa- 
tion of  the  appraisers  was  there  signed,  is 
not  material  The  order  was  one  which  the 
Judge  tiad  a  right  to  make  at  chambers,  and 
be  could  properly  receive  and  act  upon  the 
inventory  there.  Code  Civil  Proc.  {  166.  A 
Judge's  chambers  are  not  confined  to  some 
particular  room  in  the  courthouse  or  other 
place  for  the  usual  transaction  of  Judicial  bus- 
iness not  required  to  be  done  in  open  court 
Von  Schmidt  v.  Widber,  (Cal.)  34  Pac.  109. 
"Chamber  business  may  be  done,  and  often 
is  done,  on  the  street,  in  the  Judge's  own 
house,  at  the  hotel  where  he  stops  when  ab- 
sent from  home;  or  it  may  be  done  in  tran- 
situ on  the  cars  in  going  from  one  place  to 
another  wlQiin  the  proper  Jurisdiction  of 
the  court"  In  re  Neagle,  14  Sawy.  265,  39 
Fed.  833.  But  it  is  further  contended  by 
appellant  upon  this  p<^nt  that  the  inventory 
was  not  completed  when  presented  to  the 
Judge  of  the  superior  court  on  August  30, 
1888,  nor  until  the  executors  attached  there- 
to their  affidavits,  as  required  by  law.  Sec- 
tion 1449  of  the  Code  of  Civil  Procedure  does 
make  it  the  duty  of  the  executor  or  admin- 
istrator to  indorse  upon  or  annex  to  the  in- 
ventory, after  it  is  completed  by  the  apprais- 
ers, an  affidavit  to  the  general  eftect  that 
the  inventory  contains  a  true  statement  of 
ail  the  property  of  the  decedent  of  which  he 
has  any  knowledge,  and  of  all  claims  which 
the  decedent  had  against  biin;  but  in  our 


opinion,  this  affidavit  is  not  necessary  to  give 
a  legal  existence  to  the  inventory  itself.  An 
inventory  may  be  said  to  be  completed  when 
the  work  of  the  appralsos  has  been  conclud- 
ed, and  the  instrument  showing  the  result 
of  their  labors  has  heen  signed  and  delivered 
by  them.  The  pm-pose  of  the  statute  in  re- 
quiring the  afiidavit  mentioned  in  section 
1449  of  the  Code  of  Civil  Procedure  Is  to  fur- 
nish an  additional  assurance  that  the  inven- 
tory contains  a  full  statement  of  ail  the 
property  of  the  estate  known  to  the  execatw 
or  administrator,  and  also  to  obtain  Iiis  sol- 
emn admission  that  he  is  properly  chargea- 
ble in  his  accounts  with  all  that  is  shown  by 
the  inventory;  and  the  court  may,  upon  its 
own  motion,  or  npon  the  application  of  any 
person  interested  in  the  estate,  compd  th« 
executor  or  administrator  to  comply  with 
tills  section;  but  tlie  failure  of  the  executor 
or  administrator  to  aischarge  this  duty  would 
not  render  the  inventory,  properly  signed  and 
delivered  by  the  appraisers,  of  no  effect  as 
an  Inventory.  Our  conclusion  is  that  the  find- 
ing of  the  court  that  the  inventory  was  re- 
turned on  August  90,  1888,  is  sustained  bj 
the  evidence,  and  that  the  order  appealed 
from  is,  therefore,  not  In  conflict  with  the 
previous  order  of  May  4,  1887,  and  does  not 
deprive  the  appellant  of  any  rights  vested  in 
her  by  that  order. 

&  The  order  appealed  from  In  effect  was 
a  denial  of  the  petition  of  the  widow  for  an 
allowance  for  her  support  during  the  prog- 
ress of  the  settlement  ot  the  estate.  The 
order  was  retroactive,  and  the  allowance 
therein  given  ceased  on  November  16,  1891, 
more  than  six  montlis  prior  to  its  date.  IHd 
the  court  err  in  refusing  to  continue  the 
allowance  after  that  date,  and  until  the  dis- 
tribution of  the  estate  in  whole  or  in  part? 
Section  1466  of  the  Code  of  Civil  Procedure 
provides  that,  if  the  property  set  apart  for 
the  use  of  the  widow  and  minor  children 
"be  insufficient  for  the  support  of  the  widow 
and  children,  or  either,  the  court  •  •  • 
must  make  such  reasonable  allowance  oat 
of  the  estate  as  shall  be  necessary  for 
the  maintenance  of  the  family  according  to 
their  circumstances  during  the  progress  of 
the  settlement  of  the  estate,  which  in  case 
of  an  insolvent  estate  must  not  be  longer 
than  one  year  after  granting  letters  testa- 
mentary, or  of  administration."  The  conn 
l)elow  foimd  that  the  property  set  apart  to 
the  widow  is  insufficient  for  her  support, 
and  also  made  additional  findings  to  the 
effect  that  the  deceased  in  liis  will  l>e^ 
queathed  to  her  a  legacy  of  $500  pee  month 
during  her  life,  and  a  life  estate  in  certain 
property  ttom  the  rents  and  sale  of  her 
interest  in  which  she  had  received  |1S7,- 
000,  and  that  the  deceased  also  provided  in 
his  will,  as  well  as  by  agreement  with  his 
partner.  Miller,  that  said  Miller  should  pay 
to  her  monthly  such  sum  as  might  be  needed 
for  her  support  It  is  claimed  by  respond- 
ents that  these  findings  show  that  the  widow 
has  sufficient  property  of  her  owi^4o  support 
jigitizod  by  vjL 
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henelf,  and  that  under  sudi  circumstances, 
she  was  not  entitled  to  any  aliowance  what- 
ever from  tbe  estate,  and  therefore  she  can- 
not be  heard  to  complain  because  the  order 
appealed  from  does  not  continue  the  allow- 
ance dnrlng  the  administration  of  the  es- 
tate; and  In  support  of  this  proposition  It  Is 
argued  that  tbe  object  of  the  statute  Is  "to 
meet  the  actual  wants  and  necessities  of  the 
widow  and  her  family,"  and  that  when,  as 
In  tbls  case,  the  widow  is  childless  and  has 
abundant  private  means  of  her  own,  there 
are  no  wants  or  necessities  to  relieve,  and 
tbe  law  does  not  contemplate  that  any  al- 
lowance shall  be  made  for  her  support 
But,  however  the  rule  may  be  in  other 
states,  (and  there  are  decisions  which  seem 
to  support  this  contention  of  respondents,) 
we  do  not  think  section  14G6  of  the  Code 
of  Civil  Procedure  can  be  so  construed.  Its 
language  is  express  and  mandatory,  and 
"the  duty  of  maintaining  the  family,  which 
the  law  Imposed  upon  the  deceased  husband 
or  father  In  his  lifetime.  Is  continued  against 
his  estate  pending  its  administration,"  if  the 
estate  Is  solvent  It  declares  that  the  court 
must  make  a  reasonable  allowance  out 
of  tbe  estate  If  the  property 'set  apart  to 
the  family  Is  Insufficient  for  their  support; 
and  for  the  court  to  bold  that  no  allow- 
ance shall  be  made  to  the  widow  if  she  has 
Bofflcient  property  of  her  own,  although  tbe 
property  set  apart  to  her  Is  insufficient  of 
Itself  for  her  support  would  be,  in  effect, 
an  amendment  of  the  law  by  Judicial  con- 
struction. There  was  nothing  actually  de- 
cided in  Estate  of  Walkerley,  77  Cal.  643,  20 
Pac.  ISO,  in  conflict  with  thU  conclusion,  al- 
tbongb  It  may  be  conceded  that  there  are 
expressions  In  the  opinion  which,  considered 
apart  ftom  the  facts  before  the  court  lend 
some  support  to  the  argument  of  respondents 
on  this  point  Of  course  we  are  not  to  be 
understood  as  holding  that  the  value  of  the 
property  set  apart  for  the  use  of  the  family, 
under  section  1465  of  the  Code  of  Civil  Pro- 
cedure, or  the  income  of  such  property,  Is  not 
to  be  considered  in  determining  what  Is  a 
reasonable  allowance  to  be  made  from  the 
remaining  portion  of  tbe  estate  for  the  sup- 
port of  the  family  during  the  progress  of  the 
settlement  of  the  estate;  nor  that  such  order 
for  family  support  when  made,  may  not  be 
subsequently  modified  by  the  court  if  the 
condition  of  the  estate  or  the  relation  of  the 
family  thereto  should  change;  as  if,  for  in- 
stance, it  should  appear  that  the  value  of  tbe 
estate  was  matoially  less  than  shown  at  the 
datA  of  the  order  sought  to  be  modified,  or 
that  Its  indebtedness  Is  greater  than  was 
then  supposed,  or  in  the  event  of  a  partial 
distribution  to  tbe  widow  or  children  before 
the  final  distribution  of  the  estate. 

The  law  of  Vermont  In  regard  to  tbe 
family  allowance  Is  substantially  the  same 
as  that  of  this  state,  and  In  Sawyer  v. 
8awy«r,  28  Vt  245,  the  supreme  court  of 
that  stato  held  that  the  widow's  financial 
ability  to  support  herself  without  aid  from 


the  estate  was  immatolal  In  conslderJ 
the  question  of  her  right  to  a  family  allc 
ance.  In  that  case  it  was  urged  that  1 
widow  was  not  entitled  to  such  allowan 
because  she  was  In  receipt  of  a  pensi 
and  was  living  with  bev  fatner,  who  v 
wealthy,  and  who  made  no  charge  agai] 
her  for  her  support  In  answer  to  t 
argument  the  court  in  that  case,  in 
opinion  delivered  by  Kedfield,  O.  J.,  sa 
"The  exceptions  claimed  in  the  present  c; 
are,  first  on  the  ground  of  the  pens 
which  the  widow  obtained  as  such  upon  i 
decease  of  her  husband.  This  is  no  difl 
ent  in  principle  from  her  being  possessed 
ability  to  maintain  herself  In  any  oti 
mode  so  as  not  to  require  assistance  fr 
the  estate,  and,  Indeed,  the  general  ability 
the  appellee,  or  tbe  widow  In  this  case,  fr 
her  living  with  her  father,  and  the  wea 
of  the  family,  and  the  very  great  Improba' 
Ity  of  bis  making  any  personal  claim  agai 
his  daughter  for  her  board,  was  also  allw 
to  in  the  argument,  and  Is  stated  In  i 
case,  and  seems  to  us  to  come  fairly  un< 
consideration  in  tbe  same  connection;  1 
we  are  not  prepared  to  say  that  any  si 
exception  can  fairly  be  Ingrafted  upon  ' 
statute.  If  it  had  been  the  purpose  of  •• 
legislature  to  allow  maintenance  only 
case  of  such  widow  and  children  as  w 
without  the  means  of  subsistence  In  s 
other  mode.  It  is  difficult  to  conjecture  h 
it  occurred  that  the  provision  should  bi 
been  expressed  In  the  general  and  unlimi 
manner  It  here  Is.  It  Is  incomprebensi 
that  If  the  provision  were  Intended  oi 
for  the  indigent  and  necessitous,  it  sho 
have  been  made  generaL"  This  deds 
of  a  learned  court  upon  a  statute  similar 
section  1466  of  the  Code  of  Civil  Proc 
ure  Is  entitied  to  great  weight  and 
adopt  It  as  expressing  our  own  views 
the  proper  construction  to  be  given  tJ 
section. 

4.  In  view  of  the  conclusion  reached  ni 
tbe  preceding  point,  it  Is  unnecessary  for 
to  express  any  opinion  npon  the  question 
the  reasonableness  of  the  amount  allowed 
the  court  for  the  period  covered  by  its 
der.  The  amount  of  tbe  allowance  Is 
question  which  rests  very  largely  in  tbe  < 
cretlon  of  the  superior  court,  and  its  act 
in  tbe  matter  will  not  be  disturbed  on  . 
peal  unless  it  clearly  appears  that  tbe  < 
cretion  has  been  Improperly  exercised, 
course,  as  was  said  in  Re  Stevens,  83  Cal.  3 
23  Pac.  379:  "The  court  Is  not  restricted, 
making  this  allowance,  to  a  bare  support 
the  widow.  Regard  should  be  had  •  • 
to  the  mode  in  which  she  lived  during 
lifetime  of  her  husband."  The  allowance 
to  be  sufficient  to  provide  all  the  necessai 
of  life,  and  this  wIU  Include  all  those  thii 
which  are  reasonable  and  proper  for  use 
the  home  and  in  social  Intercourse,  In  vi 
of  tbe  condition  and  value  of  the  estate,  a 
the  station  and  surroundings  of  tbe  fnm: 
The  order  appealed  from  iwlll  be  rcvors 
jigitizod  by  VjOOQ  IC 
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and  tue  suporlor  court  win,  upon  the  evi- 
dence already  before  It,  and  such  further 
evidence  aa  the  parties  may  desire  to  pre- 
sent, make  an  order  for  an  allowance  to  the 
widow,  to  continue  during  the  progress  of 
the  settlement  of  the  estate,  and  in  such 
amount  as  it  shall  deem  reasonable,  and 
without  regard  to  the  fact  that  she  may 
have  separate  property  sufQcient  for  her  sup- 
port   Order  reversed. 

We  concur:  FITZOBRALD,  J.;   McFAR- 
liAND.  X 


In  re  LTJX'S  ESTATE.     (No.  16,345.) 
(Supreme  Court  of  Oalifomia.     Dec.  30,  1893.) 

EXSCOTOBS— ACOOUNTIKO —  FaMILT  AUOWANOB 
PaSDIilO  ADMINiaTKATION. 

When  the  court  grants  an  order  for 
family  allowance  for  a  past  period  pending  ad- 
ministration, payable  in  20  days,  the  executors, 
iMTing  without  an  order  paid  the  widow  more 
tban  &ie  sum  allowed,  are  entitled  to  a  present 
credit  for  the  sum  allowed. 

Department  2.  Appeal  from  superior 
court.  Ban  Mateo  county;  George  H.  Buck, 
Judge. 

In  the  matter  of  the  estate  of  Charles  Lux, 
deceased.  Appeal  by  the  executors  from  an 
order  denying  tbem  credit  tor  a  certain  item 
in  thdr  account     Reversed. 

Garber,  Boalt  &  Bishop,  for  appellants. 
D.  U.  Delmas  and  J.  H.  Campbell,  for  re- 
spondent. 

DB  HAVEN,  J.  This  Is  an  appeal  by  the 
executors  of  the  estate  of  Charles  Lux,  de- 
ceased, firom  an  order  settling  the  first  and 
second  accounts  filed  by  them  in  the  course 
of  the  administration  of  the  estate.  Many 
of  the  questions  arising  upon  this  appeal 
we-e  involved  in  Re  Lux's  Estate,  3S  Fac. 
341,  (No.  15,340,  recently  decided  by  this 
coint,)  and  were  passed  upon  in  the  opinion 
hi  that  case.  It  was  there  held  that  the 
tkmily  allowance  fixed  by  the  order  of  May 
4,  1887,  terminated  upon  the  retiurn  of  the 
tQventory  of  the  estate,  and  that  the  finding 
of  the  superior  court  that  such  Inventory 
was  returned  on  August  30,  1888,  was  sus- 
tained by  the  evidence.  As  these  questions 
were  there  presented  upon  substantially  the 
same  record  as  the  one  before  us,  the  deci- 
sion in  that  case  is  decisive  of  the  same  mat- 
ters presented  on  this  appeal. 

The  only  question  requiring  dl-scnsslon  at 
this  time  relates  to  the  refusal  of  the  court  to 
allow  the  executors  any  credit  whatever  for 
the  sun  of  $97,500,  paid  by  them  to  the  wid- 
ow as  a  family  allowance  between  August  30, 
1888,  and  November  16,  1801.    At  the  time  j 
tills  money  was  paid  there  was  no  order  of  ' 
the  court  authorizing  the  executors  to  make  | 
■neb  payments;    but  afterwards,  on  March 
2S,  1802,  and  before  the  date  of  the  order 
settling  the  accounts,  the  court  made  an  or- 
der for  a  family  allowance  to  the  widow,  in 
witich  the  court  "wdered  and  decreed  that 


an  allowance  of  one  thousand  dollars  per 
month  from  the  30th  day  of  August,  186S, 
until  the  15th  day  of  November,  1881,  mak- 
ing altogether  the  aggregate  simi  of  $39,000, 
be  paid  within  twenty  days  by  the  executors 
of  Charles  Lux,  deceased,  to  said  Miranda 
W.  Lux."  This  order  was  a  determination 
by  the  court  that  the  widow  was  entitled  to 
a  family  allowance  of  $1,000  per  month 
for  the  period  therein  named,  and  the  exec- 
utors, having  paid  the  same,  were  entitled 
to  a  credit  in  the  statement  of  their  accounts 
for  the  amount  thus  fixed  by  the  coiurt  as 
a  reasonable  and  proper  sum  to'  be  paid 
to  the  surviving  widow  for  that  purpose. 
The  fact  that  the  order  made  such  allow- 
ance payable  within  20  days  after  its  date 
does  not  affect  the  right  of  the  executors 
to  a  present  credit,  as  it  was  shown  that  an 
amotmt  far  in  excess  of  that  allowed  by 
the  order  had  already  been  paid  by  them  to 
the  widow  aa  a  family  allowance  for  the 
period  of  time  covered  by  the  order;  and 
the  fact  that  such  payments  were  made 
without  a  previous  order  of  the  court  does 
not  deprive  the  executors  of  the  right  to  a 
credit  therefor,  to  the  extent  tliat  the  court 
found  such  advances  i{ere  reasonable  and 
proper.  In  the  matter  of  paying  a  family 
allowance,  "the  administrate  is  not  required 
to  wait  for  an  order  of  court,  but  may  make 
the  necessary  expenditures  as  the  exigencies 
occiu",  and  the  court  will  allow  such  sums 
as  may  be  reasonable  In  the  settlement." 
1  Woemer,  Adm'n,  {  92;  Sawyer  v.  Sawyer, 
28  Vt  248;  Simmons  v.  Byrd.  48  Ga.  28& 
It  follows  that  the  coiurt  erred  In  refusing 
to  credit  the  executors  with  that  portion  of 
the  advances  made  by  them  to  the  widow 
on  account  of  the  family  allowance,  which 
the  court  found  to  be  reasonable  and  proper 
for  that  purpose.    Order  reversed. 


We  concur: 
LAND,  J. 


FITZGERALD,  3.;  McFAR- 


In  re  LUX'S  ESTATE.     (No.  15,146.) 
(Supreme  Court  of  (3alifomia.     Dec.  30,  1893.) 

EXSOnTOBB— ACCODKTINO  —  LlABIUTT  FOB  INTER- 
EST. 

1.  Code  Civil  Proc.  {  K51,  requiring  one  ap- 
pealing from  an  order  to  furnish  copies  of  the 
order  and  of  the  papers  naed  on  the  hefu'in);, 
and  Sup.  Ct.  Rule  32,  requiring  such  papers  or 
evidence  to  be  authenticated  by  bill  of  eicpp- 
tiona,  when  no  other-  mode  is  provided,  dp  not 
demand  a  bill  on  appeal  from  an  order  settlini; 
an  executor's  account,  where  the  clerk's  certi- 
fied transcript  contains  the  accounts,  reports. 
and  exceptions,  (these  being  pleadings  which  the 
clerk  must  attach  to  the  judgment,  under  Code 
C^vil  Proc.  {  670,  to  form  the  Judgment  roll.) 
as  well  as  the  Judgment  and  findings,  (which 
last  are  properly  a  part  of  the  judgment,)  the 
errors  bemg  thus  assigned  on  the  face  of  the 
record. 

2.  Undo-  Code  Civjl  Proc.  |  1585,  giving 
the  surviving  partner  possession  of  the  firm 
assets  till  the  business  is  settled,  while  pay- 
ing the  executor  from  time  to  time  any  balance 
to  which  deceased  would  have  been  entitled,  it 
Is  not  error  to  settle  an  annual  account  of  ez-^ 
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ecutorii  without  an  accounting  between  them 
and  th"  surrivlng  partner,  though  Buch  partner 
himsplf  be  one  of  the  executors. 

S.  Where  executors,  one  of  whom  ia  the 
widow,  have  in  good  faith,  but  without  an  ot^ 
der  of  court,  paid  said  widow  a  famil7  allow- 
ance in  excess  of  what  the  court  afterwards 
allows,  they  are  liable  for  interest  on  the  access 
at  the  legal  rate,  compounded  annnally. 

Department  2.  Appeal  from  superior 
court,  San  M.iteo  county;  George  H.  Buck, 
Judge. 

In  the  matto-  of  tbe  estate  of  Charles 
Lux,  deceased.  Appeal  of  certain  deyiseee 
from  an  order  settling  an  annual  account  of 
the  executors.    Reversed. 

Garber,  Boalt  &  Bishop,  for  appellants. 
D.  M.  Delmas  and  J.  H.  Cambell,  tar  re- 
spondent. 

DE  HAYBN,  J.  The  superior  court  made 
an  order  settling  certain  accounts  rendered 
by  the  executors  of  the  estate  of  Charles 
Lux,  deceased,  to  which  accounts  exceptions 
had  theretofore  been  filed  by  certain  dev- 
isees named  In  the  will  of  the  deceased. 
This  appeal  is  taken  by  said  devisees,  and 
is  from  80  much  of  the  wder  as  fails  to 
charge  the  executors  Interest  upon  money 
which  the  court  found  was  improperly  paid 
by  them  to  the  widow  as  a  family  allowance, 
and  in  so  far  as  it  fails  to  require  a  full 
accounting  of  the  partnership  affairs  of  the 
firm  of  Miller  &  Lux,  of  which  firm  tbe  de- 
ceased was  a  member  at 'the  time  of  his 
death.  Tbe  transcript  on  appeal  as  amend- 
ed contains  tbe  accounts  of  the  executors, 
and  reports  accompanying  them,  tbe  objec- 
tions or  exceptions  to  tbe  accounts,  the  find- 
ings of  tbe  court  thereon,  and  the  judgment 
or  order  settling  the  accounts.  There  is  no 
bill  of  exceptions  in  the  record,  but  tbe  pa- 
pers just  referred  to  are  certified  by  tbe 
clerk  of  the  court  from  which  the  appeal  Is 
taken  to  be  copies  of  the  originals  on  file  In 
the  matter  of  the  estate  of  Charles  Lux,  de- 
ceased. The  respondents  hare  made  a  pre- 
liminary motion  to  dismiss  the  appeal  upon 
the  ground  that  the  papers  contained  in  the 
transcript  are  not  authenticated  by  a  bill  of 
exceptions  as  required  by  rule  32  of  this 
court  Section  951  of  the  Code  of  Civil  Pro- 
cedure makes  it  the  duty  of  a  person  appeal- 
ing from  an  order  to  furnish  this  court  with 
a  copy  of  the  order  appealed  from,  and 
copies  "of  pap^s  used  on  the  hearing  in 
the  court  below,"  and  rule  32  of  this  court 
provides  that  such  papers  or  evidence  must 
be  authenticated  by  a  bill  of  exceptions, 
when  no  other  mode  of  authentication  is  pro- 
vided by  law.  This  rule  was  only  intended 
to  apply  to  those  appeals  In  which  the  or- 
der  is  sought  to  be  reversed,  because  of  mat- 
ters alleged  to  be  showii  by  afiidavlts  or 
evidence  used  or  taken  upon  the  hearing  in 
the  court  below.  Such  was  the  case  of 
White  V.  White,  88  Cal.  429,  26  Pac.  238, 
cited  by  respondents.  But  a  fair  interpreta- 
tion of  its  language,  as  well  as  a  considera- 


tion of  Its  object,  will  show  that  tills  r 
the  court  can  have  no  application  wbc 
order  appealed  from  is  attacked  for  m 
appearing  upon  its  face,  or  upon  the 
of  the  record  of  which  it  forms  a 
Tbe  settlement  of  the  accounts  of  ai 
cutor  or  administrator,  though  8om( 
spoken  of  as  an  order,  is  in  effect  a 
ment;  and  it  was  helA  in  Estate  of 
57  Cal.  238,  that  in  a  proceeding  for  tt 
tlement  of  such  an  account  "the  petltic 
account,  and  the  written  objections  fij 
it,  are  tbe  pleadings  which  the  clerk  < 
coturt  is  required  to  attach  to  a  copy  < 
judgment,  (section  670,  Code  Civil  Proc. 
these  constitute  the  Judgment  roU;"  a 
the  same  effect  Is  the  earlier  and  well<; 
ered  case  of  Estate  of  Isaacs,  30  Col 
and  while,  in  such  a  proceeding,  it  ! 
'incumbent  upon  tbe  court  to  make  ax 
express  findings,  still,  when  the  accoi 
assailed  in  any  particular  for  matter 
appearing  upon  its  face,  the  court  may 
erly  make  express  findings  upon  such  1 
as  was  done  In  Estate  of  Motx'e,  96  Ca 
31  Pac.  584,  and  when  It  does  so  such 
ings  become  as  much  a  part  of  the  jud; 
roll  as  the  Judgment  or  order  Itself,  c 
account  and  exceptions  thereto,  whlcl 
stitute  the  pleadings  of  tbe  parties.  ] 
findings  in  this  case  are  to  be  regardec 
part  of  the  judgment  roll,  as  we  tblnk 
must  then  every  objection  urged  by  tl 
pellants  to  the  order  appears  upon  th« 
of  the  Judgment  roll,  and  In  such  a  c 
biU  of  exceptions  has  no  office  to  pei 
Its  only  purpose  being  to  make  that  r 
of  record  which  would  not  otherwise  a 
as  such.  The  record  here  being  sufflci< 
present  the  questions  raised  hy  the  i 
lants  upon  this  appeal,  the  motion  to  dl 
the  appeal  must  be  denied. 

2.  The  court  did  not  err  In  settling  tl 
counts  of  the  executors  in  the  absen 
an  accounting  between  them  and  the 
vivlng  partner  of  the  firm  of  Miller  & 
The  acounts  filed  were  not  intended  to 
OS  a  fiual  account  The  purpose  of  a 
ecutor's  account  is  to  show  what  propei 
the  estate  has  come  into  bis  hands,  th 
bursements  made  by  him,  and  the  ba 
if  any,  remaining  in  his  possession.  1 
section  1585  of  the  Code  of  ClvU  Proc 
the  surviving  partner  has  the  right  to  i 
possession  of  the  partnership  assets  unt 
business  of  the  partnership  is  settled, 
ing  to  the  executor  from  time  to  time 
balance  to  which  the  deceased  partner  i 
have  been  entitled.  The  court  may, 
application  of  the  executor,  compel  thi 
viving  partner  to  render  an  account  o 
partnership  business,  and  the  executor 
proper  proceeding  may  doubtless,  if 
cause  appear  therefor,  be  required  to  de 
an  accounting  from  the  surviving  pai 
and  return  the  same  into  court;  bu 
failure  of  the  executor  to  apply  for  an 
requiring  the  surviving  .partner  to  ac 
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to  no  reason  why  the  court  should  refuse  to 
settle  an  annual  account  of  the  executor, 
which,  as  we  bare  seen,  is  only  Intended  to 
«how  what  property  has  been  received  by 
him,  and  what  be  has  done  with  it;  and  the 
fact  that  in  this  case  the  surriTtag  partner 
is  also  one  of  the  executors  of  the  estate  of 
the  deceased  partner  is  not  any  reason  for 
refusing  to  settle  his  accounts  as  an  exec- 
utor because  of  the  absence  of  a  statement 
showing  the  condition  of  the  partnership 
affairs.  Of  course,  when  any  portion  of  the 
assets  of  a  partnership  have  come  into  the 
bands  of  an  executor  as  such,  he  must 
charge  himself  therewith  in  his  accounts. 

3.  The  findings  of  the  court  show  that 
Miranda  W.  Lux  is  the  widow  of  the  de~ 
ceased,  and  also  one  of  the  executors  of  his 
win,  and  on  May  14,  1887,  the  superior 
court  made  a  family  allowance  to  hw  of 
$2,500  per  month,  to  continue  until  the  re- 
turn of  the  Inventory  or  the  future  order  of 
the  court;  and  that  the  Inventory  was  re- 
turned on  August  SO,  1888,  but  the  exec- 
utors continued  thereafter,  until  November 
10,  1891,  to  pay  to  the  widow  the  sum  fixed 
as  a  famUy  allowance  in  the  order  of  May 
14,  1887,  thus  paying  to  her  for  that  pur- 
pose the  sum  of  $97,500,  without  any  order 
of  the  court  therefor.  It  is  furttter  found 
that  on  March  25,  1892,  the  court,  upon  peti- 
tion of  the  widow,  made  an  order  direct- 
ing the  executors  to  pay  to  her  as  a  family 
allowance  "the  sum  of  $1,000  per  month 
during  the  period  extending  from  the  30th 
day  of  August,  1888,  to  the  15th  day  of  No- 
vember, 1891."  The  court,  in  Its  order  set- 
tling their  accounts,  refused  to  allow  the 
executors  credit  for  any  part  of  the  $97,500 
so  paid  out  by  them  during  the  p^od  of 
time  covered  by  the  second  order  for  a  fam- 
ily allowance,  and  also  refused  to  charge 
them  Interest  thereon.  The  contention  of  the 
api>ellants  here  is  that  the  court  erred  in 
holding  that  the  executors  ought  not  to  I>e 
charged  with  interest  upon  this  sum  so  ad- 
vanced by  them  to  the  widow.  We  think  the 
findings,  when  read  in  connection  with  the 
accounts  filed,  show  that  these  payments 
were  made  to  the  widow,  who  was  also  one 
of  the  executors,  to  be  used  by  her  for  her 
own  personal  benefit  and  advantage.  Upon 
these  facts  the  executors  are  chargeable  with 
legal  Interest,  computed  with  annual  rests, 
upon  so  much  of  the  sum  so  paid  as  ap- 
pears to  have  been  Improperly  advanced  by 
them  for  the  private  use  of  one  of  their  num- 
ber. When  an  executor  uses  the  funds  of 
an  estate  In  his  own  business,  or  for  any 
purpose  of  his  own,  the  rule  In  this  state  is 
to  charge  him  with  legal  Interest,  com- 
pounded with  annual  rests.  Estate  of  Claris, 
53  Gal.  355;  Kstate  of  Stott,  52  Cal.  403;  In 
re  Hllliard,  83  Cal.  427,  23  Pac.  393.  It  Is 
true  that  in  this  case  there  was  no  actual 
bod  faltb  or  Intentional  wrongdoing  upon 


the  part  of  the  executors,  and  they  doubtless 
supposed  that  such  expenditure  or  use  of 
the  funds  of  the  estate  would  be  approved 
by  the  court.  The  payments,  however,  not 
being  authorized  by  a  present  order  of  tlie 
court,  were  made  at  their  peril,  and  to  the 
extent  that  they  were  not  approved  by  the 
subsequent  order  of  the  court  constltutt-^  a 
wrongful  use  of  the  money  of  the  estate  for 
the  personal  advantage  of  one  of  the  exec- 
utors, all  of  the  executors  consenting  to  such 
use.  The  rule  which  malces  an  executor  or 
other  trustee  chargeable  with  compotmd  in- 
terest upon  trust  funds  used  by  him  in  bis 
own  business,  is  not  adopted  for  the  pm-pose 
of  punishing  him  for  any  intentional  wrong- 
doing in  the  use  of  such  fund,  but  rather 
to  carry  into  effect  the  principle  enforced  by 
courts  of  equity  that  the  trustee  shall  not  be 
permitted  to  make  any  profit  from  the  unau- 
thorized use  of  such  funds.  Wheeler  v.  Bol- 
ton, 92  Cal.  159,  28  Pac.  558;  Cnice  v.  Cruce, 
81  Mo.  684;  SchlefTelin  v.  Stewart,  1  Johns. 
Ch.  620.  The  rule  is  intended  to  secm-e  fi- 
delity in  the  management  of  trust  estates, 
and  where,  as  in  this  state,  the  conventional 
rate  of  interest  exceeds  the  statutory  rate, 
the  executor  should  be  charged  with  legal  in- 
terest, compounded  annually.  In  order  to  ful- 
ly reach  the  profit  realized  by  Mm  from  the 
use  of  the  trust  fund.  The  court,  in  settling 
the  accounts  in  this  case  upon  the  findings 
which  appear  in  this  record,  should  liave  al- 
lowed the  executors  credit  for  the  sum  nam- 
ed in  the  second  order  'as  a  family  allowance 
during  the  period  covered  by  the  accounts, 
and  then  have  charged  them  legal  interest, 
computed  with  annual  rests,  upon  the  excess 
paid  by  them  as  a  family  allowance  to  the 
widow  for  the  same  p«'lod.    Order  reversed. 


We  concur: 
LAND.  X 


FITZGERALD,  J.;  McFAB- 


In  re  LTOCS  ESTATE.     (No.  15,107.) 
(Supreme  Court  of  California.     Dec  30,  1893.) 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;   George  H.  Buck,  Judge. 

In  the  matter  of  Charles  Lux,  deceased.  Ap- 
peal of  certain  devisees  from  an  allowance  to 
the  widow.     Reversed. 

Gnrber,  Boalt  &  Bishop,  for  appellants.  D. 
M.  Delmas  and  J.  H.  Campbell,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  by  certain 
devisees  named  in  the  will  of  Charles  Lux,  de- 
ceased, from  the  same  order  for  a  family  al- 
lowance InvolTed  in  the  case  of  In  re  Lux's  Es- 
tate, 35  Pac.  341,  (No.  15,340,  just  decided.)  and 
the  judgement  in  that  case  disposes  of  all  the 
points  urged  by  the  appellants  here  for  a  rever- 
sal of  the  order  adversely  to  their  contention. 
Tlie  motion  of  respondent  to  dismiss  the  appeal 
is  denied  on  the  authority  of  In  re  Lux's  Estate, 
Id.  345,  (No.  15,146,)  and,  as  the  order  here  ap- 

fealed  from  was  reversed  in  Re  Lux's  Estate, 
d.  341,  (No.  16,346,)  the  same  order  will  be 
made  on  this  appeal,  but  without  costs  to  tho 
appdiants.     Order  reversed,  without  costs. 
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PAYNB  et  al.  t.  BNGUSH  et  al.,  Harbor 
Oommissioners.     (No.  15,268.) 

(Supreme  Court  of  California.  Jan.  3,  ISM.) 
Boundaries— AKTiricijO/ — nNix>CATBD  Hiohwats. 
In  1852  the  city  of  San  Francisco  leased 
a  block,  represented  on  the  then  official  dtjr 
map  as  "Block  No.  12  of  the  South  Beach  Wa- 
ter Lots,"  and  described  as  bounded  i<y  a  line 
beginning  at  the  southwest  comer  of  H.  and  T. 
streets;  thence  southwest,  along  B.  sircet,  825 
feet,  to  F.  street;  thence  southeast  275  feet,  to 
C.  street;  thence  northeast  825  feet,  to  T. 
street;  and  thence  275  feet,  to  the  place  of  be- 
ginning. The  block  and  surrounding  streets 
were  covered  by  water  from  1852  to  1865,  so 
that  there  could  be  no  marks  to  show  the  corners 
of  the  block  and  the  street  lines.  In  1865  a 
plank  driTeway  was  laid  along  the  southerly 
side  of  B.  street,  from  T.  street  to  F.  street. 
In  1866  t^e  city  surveyor  surveyed  the  souther- 
ly line  of  B.  street,  and  the  lessee  of  the  block 
then  filled  in  along  such  line.  In  1867  the  own- 
ers of  the  opposite  block  built  along  the  norther- 
ly side  of  B.  street,  which,  as  thus  established, 
has  ever  since  been  a  recognized  thoroughfare 
of  the  city.  Held,  that  the  location  of  block  12 
may  be  determined  by  reference  to  B.  street  as 
now  located. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;   Eugene  R.  Garber,  Judge. 

Suit  by  Warren  R.  Payne  and  S.  P.  Dewey 
to  enjoin  William  D.  English  and  others, 
as  the  state  board  of  harbor  commissioners, 
from  building  a  wharf  In  front  of  plaintlfTs' 
lot  Judgment  for  plaintiffs.  From  an  or- 
der denying  a  new  trial,  defendants  appeal. 
Affirmed. 

F.  S.  Stratton  and  T.  C.  Coogan,  for  appel- 
lants. Cope,  Boyd,  Fifleld  &  Hoburg,  for 
resiwndents. 

.  BELCHER,  O.  This  Is  the  second  appeal 
In  this  case.  On  the  first  appeal  the  judg- 
ment, which  was  in  favor  of  the  defendants, 
was  reversed,  and  a  new  trial  ordered.  79 
CaL  640,  21  Pac.  952.  The  second  trial  re- 
sulted In  a  Judgment  for  the  plaintiffs,  and 
the  present  appeal  is  from  an  order  denying 
the  defendants'  motion  for  a  new  trial. 

The  facts  of  the  case  are  very  fully  stated 
^n  the  opinion  rendered  on  the  former  appeal, 
and  need  not  be  repeated  here  at  length.  The 
plaintiffs  allege  that  they  are,  and  for  more 
than  30  years  have  been,  the  owners  of  that 
certain  lot  or  parcel  of  land  in  the  city  and 
county  of  San  Francisco,  bounded  by  Berry, 
Channel,  Third,  and  Fourth  streets,  and  hav- 
ing a  width,  between  the  two  first-named 
streets,  of  27S  feet,  and  a  length,  between 
the  two  last-named,  of  825  feet  The  defend- 
ants, In  their  answer,  admit  that  the  plain- 
tiffs are  the  owners  of  the  lot  or  parcel  of 
land  described  in  their  complaint  except  a 
strip  of  the  uniform  width  of  30  feet  extend- 
ing along  the  southeasterly  side  thereof;  and 
they  allege  that  this  strip  of  land  is,  and  for 
more  than  30  years  has  been,  a  portion  of 
Channel  street  and  that  plaintiffs  have  not 
now,  and  never  had,  any  right  title,  or  in- 
terest therein  or  thereto.    The  court  found 


that  the  original  plaintiffs  were,  at  the  c 
mencement  of  the  action,  and  for  more  t 
30  years  prior  thereto  they,  and  those  ui 
whom  they  claim,  had  been,  the  ownen 
that  certain  lot  or  parcel  of  land  particnl 
described  in  the  complaint;  "that  no  per 
of  said  lot  or  parcel  of  land  is,  or  ever  1 
a  part  of  Channel  street;"  and  "that 
southerly  portion  of  said  lot  or  parcel  of  h 
mentioned  and  referred  to  in  the  answe 
defendants,  as  a  strip  of  the  uniform  w 
of  thirty  feet  and  extending  from  T 
street  to  Fourth  street  being  a  distano 
eight  hundred  and  twenty-five  feet  Is 
and  never  was,  a  portion  of  Channel  stre 
Whether  this  finding  as  to  the  30-foot  e 
was  justified  or  not  is  the  principal  ques 
presented  for  decision. 

The  deed  imder  which  the  plalntUTs  cL 
ed  title  was  executed  in  1852,  and  descr! 
the  premises  conveyed  as  "beginning  at 
point  forming  the  southwesterly  comei 
Third  and  Berry  streets,  and  running  th< 
southwesterly,  on  the  line  of  Berry  st 
three  hundred  varas,  to  Fourth  street;  th( 
southeasterly,  along  the  line  of  Fourth  sti 
one  hundred  varas;  thence  northeasterly 
right  angles,  along  Channel  street  three  1 
dred  varas;  and  thence  northwesterly,  a: 
the  line  of  Third  street  one  hundred  va 
to  the  place  of  beginning."  The  distai 
named  in  the  deed  are  equal  to  825  and 
feet  and  the  premises  described  are  th 
fore  of  the  dimensions  claimed  by  plalni 
In  1852,  and  thereafter  nntU  1865  or  1 
the  land  conveyed  by  the  deed,  and 
streets  surrounding  the  same,  were  cov< 
by  the  navigable  waters  of  the  bay  of 
Francisco.  Channel  street  was  then, 
still  is,  an  arm  of  the  bay,  extending  up 
eral  blocks  past  and  beyond  the  blocli 
question;  and  in  1868  an  act  was  passed 
the  legislature  which  declared  that  a  ci 
140  feet  wide,  located  In  the  middle  of  CI 
nel  street,  should  forever  remain  open 
the  purposes  of  drainage  and  navigat 
When  the  deed  was  made,  there  was  an 
cial  map  of  the  city,  called  the  "Eddy' 
"Red-Line"  map,  on  which  the  land  i 
veyed  was  represented  as  block  No.  12 
South  Beach  water  lots,  but  there  were  t] 
and  could  be,  no  marks  or  monuments  u 
the  ground  designating  the  comers  of 
blocks  or  the  lines  of  the  adjacent  stre 
In  1865  piles  were  driven  and  planked  ( 
along  the  southerly  side  of  Berry  street 
now  established,  between  Third  and  Foi 
streets,  so  as  to  form  a  driveway  then 
and  within  a  year  or  two  thereafter 
street  was  filled  in  to  about  Its  pre: 
grade,  and  made  82%  feet  wld&  In  186! 
1866  the  owners  of  block  12,  or  their  tena 
began  to  erect  buildings  alcmg  the  north( 
line  of  their  block,  and  at  their  request 
city  surveyor  surveyed  and  marked  out 
them  the  southerly  line  of  the  street  T 
continued  this  building  untU  1867,  w 
nearly  the  whole^  front  of  the  block  i 
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tullt  upon.  Tbej  also  built  several  wharves 
leading  back  from  the  rear  of  their  buildings 
to  the  north  line  of  Channel  street,  as  they 
locate  It  In  18S7,  also,  the  owners  of  the 
opposite  block,  on  the  northerly  side  of  Ber- 
ry street,  began  to  build  along  the  street, 
and  they  continued  this  work  until  nearly 
the  whole  front  of  the  block  was  built  up6n. 
As  thus  established  and  built  upon.  Berry 
street  has  remained  ever  since— now  nearly 
or  quite  25  years— a  recognized  thoroughfare 
of  the  city,  which  has  been,  and  is,  largely 
used  by  the  public  for  the  purposes  of  traf- 
fic over  It  At  both  trials  it  was  claimed  by 
defendants  that  the  plaintlfTs'  block  of  land 
was  only  240  feet  wide,  and  on  the  Arst  trial 
the  court  found,  upon  evidence  which  this 
court  held  Inadmissible,  that  it  was  only  245 
feet  wide.  This  claim  Is  practically  aban- 
doned now,  but  It  Is  insisted  that  "while 
plaintiffs'  deed  may  properly  be  construed 
as  calling  for  a  tract  of  land  275  feet  In 
width,"  still  It  Is  necessary  for  them  to  lo- 
cate their  grant  upon  the  ground,  which 
could  not  be  done  by  measuring  from  the 
present  practical  location  of  Berry  street. 
The  answer  raises  no  issue  as  to  the  location 
of  Berry  street  and  the  record  contains  no 
evidence  tending  to  show  that  It  Js  not  cor- 
rectly located.  On  the  contrary,  the  evi- 
dence on  the  part  of  defendants  refers  to 
the  southerly  line  of  the  street  as  correctly 
fixing  the  northerly  line  of  block  12.  George 
F.  Allardt  a  civil  engineer  and  surveyw  of 
long  experience,  was  called  as  a  witness  for 
<^efendant8,  and  testified  that  in  1868  he  was 
the  chief  surveyor  of  the  board  of  tide-land 
commissioners,  and  as  such  made  a  survey 
and  map  of  the  block  in  question,  as  well  as 
other  blocks  on  Mission  bay,  and  the  streets 
surrounding  them.  He  was  asked:  "Where 
did  you  get  the  data  from  which  you  located 
the  northerly  ■  line  of  Channel  street?  A. 
Prom  the  maps  on  file  in. the  city  and  county 
surveyor's  ofla.ce,  and  the  maps  on  file  In  the 
secretary  of  state's  office.  The  southerly  line 
of  Berry  street  being  visible  on  the  ground 
by  reason  of  improvements.  In  order  to  find 
the  northerly  line  of  Channel  street,  which 
is  the  southerly  line  of  block  12,  It  was  only 
necessary  to  measure  the  distance  so  ob- 
tained in  the  data  referred  to.  It  was  only 
necessary  to  measure  the  two  hundred  and 
forty  feet  whldi  I  found  on  these  maps.  Q. 
You  stated  that  the  southerly  line  of  Berry 
street  was  a  well-defined  line  by  buildings 
being  erected  upon  it?  A.  Yes,  sir.  Q.  And 
you  assumed  that  the  northerly  line  of  Chan- 
nel street  was  two  hundred  and  forty  feet 
from  that  point,  didn't  you?  A.  I  so  meas- 
ured It  on  the  ground.  I  assumed  It  and 
mpasured  It  on  the  ground  I  located." 

Now  If,  as  defendants  contend.  Berry 
street  as  now  located,  cannot  be  looked  to 
for  the  purpose  of  determining  the  location 
of  block  12,  because  it  was  practically  lo- 
cated after  the  deed  to  plaintiffs  was  made, 
then  it  would  seem  to  be  Impossible  to  mark 


out  on  the  ground  the  northerly  and  souther- 
ly lines  of  the  block,  and  the  grant  must 
therefore  ever  remain  a  float.  But  we  do 
not  think  this  can  be  so.  When  Berry  street 
was  established  and  built  upon,  and  was  ac- 
cepted, recognized,  and  used  by  the  city  au- 
thorities and  the  public,  it  became  a  street 
of  the  city,  and  presumably  the  street  re- 
ferred to  In  the  deed.  The  following  lan- 
guage used  by  this  court  in  deciding  the 
case  of  Orena  v.  City  of  Santa  Barbara,  9i 
Cal.  621,  28  Pac.  268,  Is  applicable  to  the  case 
in  hand:  "In  determining  the  line  of  the 
street  measurements  on  that  street  would 
naturally  be  of  more  value  than  elsewhere; 
but  if  they,  or  the  places  where  they  were, 
cannot  be  located,  it  would  be  Important  to 
ascertain  the  boundaries  of  the  -  street  as 
actually  opened  and  used;  and  if  such  loca- 
tion has  been  generally  acquiesced  in  by  the 
public,  by  landowners,  and  the  municipality, 
in  the  absence  of  more  certain  evidence,  it 
will  be  conclusive."  And  again:  "In  order 
to  build  dtles  and  towns,  there  must  be 
some  finality  as  to  the  location  of  blocks 
and  streets."  It  must  be  held,  therefore,  that 
the  court  below  was  fnUy  Justified  in  flnd^ 
ing  that  the  30-foot  strip  In  controversy  was 
not  a  part  of  Channel  street 

Counsel  for  defendants  next  call  attention 
to  the  late  decision  of  the  United  States  su- 
preme court  In  the  Chicago  Water  Front 
Case,  146  U.  S.  387,  13  Sup.  Ct  110,  and 
urge  that  under  the  law  as  declared  In  that 
case,  "plaintiffs  cannot  assert  title  and  claim 
as  against  the  state^  where  such  assertion 
will  actually  Interfere  with  the  paramount 
Interests  of  commerce."  We  are  unable  to 
see  how  that  case  can  control  or  affect  the 
decision  In  this.  As  has  been  stated,  the  de- 
fendants admit  the  plaintiffs'  ownership  of 
block  12,  and  only  deny  that  the  strip  In 
controversy  Is  a  part  of  that  block.  1%18 
question  having  been  decided  against  their 
contention,  they,  as  members  of  the  board  of 
state  harbor  commissioners,  are  by  the  stat- 
ute given  no  control  over  the  strip.  Pol. 
Code,  i  2524.  We  advise  that  the  order  ap- 
pealed from  be  affirmed. 

We  concur:    SEARLS,  O.;  TEMPLB,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


SAN  JOAQUIN  IJ»lND  A  WATER  CO.  v. 

BEBCHER.     (No.  18,216.) 
(Supreme  Court  of  California.     Jan.  6, 1894.) 
CoBPOiu.Tio»»—SnBaoBiPTio.»i8— Actios  oh  As- 

BB88M£ST. 

1.A  subscriber  to  stock  becomes  liable  to 
snit  for  delinqueut  assessment  thereon  by  the 
directors,  under  Civil  Code,  i  349,  where  a  ma- 
jority of  the  subscribers  have  met  and  orKaniied 
for  the  objects  and  with  the  capital  and  num- 
ber of  shares  specified  in  the  subscription  agree- 
ment, and  have  elected  the  directors  who  levy 
the  assessment 
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2.  In  a  lolt  on  an  assessment,  the  snbscrib- 
sr  cannot  show,  in  contradiction  of  the  secre- 
taiys  minntes,  that  the  directors  were  not  elect- 
ed oy  ballot 

a  Under  Civil  Code,  {  331,  anthorizing  di- 
rectors, when  one-fourth  of  the  stock  is  sub- 
scribed, to  levy  and  collect  assessments  on  the 
"subscribed  capital  stock,"  a  notice  describing 
the  assessment  in  conformance  with  section 
33S,  as  "leried  upon  the  capital  stock,"  will  sus- 
tain a  collection  on  the  stock  subscribed. 

CommlBBloners'  decision.  Departmoit  1. 
Appeal  from  superior  court,  San  Joaquin 
county;  J.  K.  Law,  Judge. 

Action  by  the  San  Joaquin  Land  &  Water 
Company  against  J.  L.  Beccher  on  a  snb- 
scriptlon  to  stock.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

Jas.  H.  Budd,  J.  £2.  Budd,  and  W.  L.  Dnd- 
1«7,  toe  appellant  Baldwin  &  Campbell  and 
S.  I>.  Woods,  for  respondent 

aSARLS,  a  This  la  an  appeal  from  a 
final  Judgment  in  favor  of  the  corporation 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  On  the  19th 
day  of  November,  1887,  the  defendant  and 
over  60  other  persons,  entered  into  a  writ- 
ten agreement  with  each  other,  and  one  with 
the  other,  to  form  a  corporation  under  the 
name  of  the  San  Joaquin  Land  &  Water 
Company,  for  the  purpose  of  procuring  wa- 
ter rights,  purchasing  and  constructing  dams, 
reservoirs,  canals,  aqueducts,  etc.,  and  to 
conduct,  supply,  and  sell  water  for  mining, 
farming,  irrigation,  and  other  purposes;  to 
bay,  sell,  let,  cultivate,  and  improve  lands, 
eta,— in  co'taln  named  counties  of  the  state 
of  California.  The  capital  stock  of  the  corpo- 
ration. It  was  provided,  should  be  $1,000,000, 
divided  into  10,000  shares  of  $100  per  share. 
The  parties  to  the  agreement  each  agreed 
to  take  the  number  of  shares  set  opposite  hla 
name  thereunto  subscribed,  and  to  pay  20 
per  cent  of  the  par  value  of  the  shares  so 
subscribed,  within  five  days  after  the  articles 
of  incorporation  were  filed  in  the  office  of 
the  county  clerk  of  the  county  of  San  Joa- 
quin; payments  to  be  made  to  F.  M.  West, 
at  the  Stockton  Savings  &  Loan  Society,  at 
Stockton,  CaL  They  further  nominated  and 
appointed  L.  U.  Shlppee,  J.  L.  Beecher,  (the 
defendant  and  appellant  herein,)  and  George 
Gray  as  their  agents,  and  the  agents  of  the 
corporation  to  be  formed,  to  negotiate  for 
the  purchase  of  any  one  or  more  water 
rights,  canals,  reservoirs,  etc.,  for  said  corpo- 
ration, and  to  pay  for  the  same  by  drawing 
from  West  the  money  to  be  paid  in  by  them 
nnder  the  contract  and  further  provided  that 
all  contracts  of  the  agents  should  be  binding 
upon  them  and  the  corporation  to  be  formed. 
The  contract  was  signed  by  all  the  parties 
thereto,  the  appellant  Included,  and  the  num- 
ber of  shares  subscribed  by  each  affixed  to 
bis  name;  the  aggregate  of  all  the  shares 
subscribed  being  in  excess  of  3,000,  of  which 
number  the  appellant  herein  subscribed  for 
100  shares.  Questions  growing  out  of  and 
relating  to  the  validity  of  this  agreement 


have  be«a  twice  before  this  court  for 
judication,  vis.  in  West  v.  Crawford,  80  ( 
19,  21  Pac.  1123,  and  in  Water  Co.  v.  W 
94  Cal.  399,  29  Pac.  786.  In  each  of  th 
cases  the  body  of  the  agreement  above  sp 
fled  is  set  out  at  length.  Hence,  it  is 
deemed  necessary  to  repeat  it  in  full  h< 
On  the  17th  day  of  December,  1887,  ap: 
lant,  and  a  majority  of  the  perstms  who  1 
signed  said  agreement,  including  persons  t 
had  subscribed  for  a  majority  of  the  sha 
of  stock  therein  subscribed,  met  in  the  ( 
of  Stockton,  county  of  San  Joaquin,  CaL,  i 
organized  for  the  purpose  of  forming  a  coi 
ration  in  accordance  with  the  agreem< 
The  api>ellant  herein  was  selected  and  ac 
as  the  presiding  officer  at  said  meet! 
Nine  ot  the  persons  who  Imd  signed  the  agi 
moit  <tf  November  10th,  indndlng  the 
pdlant,  were  selected,  voted  for  by  the  i 
ties  to  the  agreement,  and  elected  direcl 
of  the  corporation  for  the  first  year.  A.  a 
mlttee  to  pr^are  a  set  of  bylaws  was 
pointed,  and  an  attorney  chosen  to  ffe^P 
articles  of  IncorporatlMi.  A  list  of  ttie  s 
scribers  to  the  capital- stock  was  ordered 
be  placed  tn  the  hands  of  the  president  { 
pdlant)  until  sa/A  time  as  the  direcl 
Aould  be  ^ected  and  qualified.  Articles 
Incorporation  of  the  San  Joaquin  Land 
Water  Company,  the  plaintiff  and  respond 
herein,  were  prepared,  with  the  name,  o 
tal  stock,  number  of  shares,  and  for  the 
Jects  and  purposes  specified  In  the  agreem 
aforesaid,  and  with  the  shares  subscribed  i 
names  of  subscribers  as  in  said  agreem< 
which  articles  of  incorporatian  were  sigi 
by  the  nine  persons  who  had  been  selected 
directors,  who  duly  acknowledged  the  sa 
(appellant  Included)  on  the  19th  day  of  : 
cember,  1887,  before  a  notary  public;  i 
thereafter,  and  on  the  20th  day  of  Deceml 
1887,  said  articles  so  executed  were  filed 
the  office  of  the  county  cleric  of  the  coant^ 
San  Joaquin;  Stockton,  In  said  county,  be 
named  as  the  principal  place  of  business 
said  corporation.  A  certified  copy  of 
articles  was  duly  filed  in  the  office  of 
secretary  of  state  for  California,  and  on 
21st  day  of  December,  1887,  a  certificate 
incorporation  of  respondent  was  duly  iss) 
by  said  secretary  of  state  under  the  seal 
the  state  of  California.  On  December 
1887,  the  board  of  dlrectwrs  met  at  the  ol 
of  appellant  and  organized  by  electing  ap] 
lant  president,  to  act  until  by-laws  were  adi 
ed,  and  transacted  corporate  business,  such 
issuing  a  call  for  a  meeting  of  stockhoU 
for  January  14,  1888,  to  adopt  by-laws; 
pointing  a  committee  of  three,  including 
peUant  with  full  power  to  purchase  wi 
rights,  etc.  Appellant,  as  such  presldi 
gave  notice,  etc.,  of  the  meeting  of  sti 
holders,  as  provided  for  by  the  direct 
which  meeting  assembled  January  14,  II 
pursuant  to  call.  Aprpellant  called  the  m 
Ing  to  order,  stated  its  object,  and  it  appi 
lug  iqxHi  a  call  that  stockholders  represent 
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2,300  abarea  of  ibe  subscribed  capital  stock 
were  pres^it,  and  that  number  being  a  ma- 
jority of  the  capital  stock  sul)ecribed,  vis.  a 
majority  of  3,302  shares,  by-laws  were  there- 
npoa  adopted,  a  board  of  nine  permanent 
directors  elected,  to  which  boafd  power 
to  purtshase  water  rights  was  unanimously 
granted.  On  the  same  day  the  new  board  of 
directors  organized  by  selecting  L.  U.  Shlppee 
as  president,  George  Winter  as  secretary, 
and  appellant  as  treasurer.  Thereupon,  othr 
er  cori)orate  business  was  transacted.  Appel- 
lant acted  for  a  time  as  treasurer  of  the  cor- 
poration, and  paid  to  it  the  20  per  cent  on  the 
100  shores  of  stock  subscribed  by  him  in  the 
agreement  of  November  19,  1887.  Under  the 
by-laws  the  board  of  directors  held  monthly 
meetings  at  the  ot&ca  of  the  corporatioo,  in 
the  dty  of  Stockton,  on  the  first  Thursday  of 
each  month.  On  the  7th  of  August,  1890,  the 
corporation,  being  largely  in  debt,  levied  an 
assessment  of  $10  per  share  upon  the  sub- 
scribed capital  stock  of  the  company,  payable 
September  20,  1890,  etc,  and  provided  for 
giving  notice  thereof  as  provided  in  sections 
337-^39,  Civil  Code.  Notice  was  given  of  the 
levy  of  the  assessment,  in  which  notice  it  was 
stated  that  "an  assessment  of  $10  per  share 
was  levied  npon  the  capital  stock  of  the 
corporation,"  which  notice  appellant  contends 
Bbould  have  stated,  "uiK>n  the  subscribed  cap- 
ital stoi^"  On  October  3,  1890,  at  a  meet- 
ing of  the  board  of  directors,  the  assessment 
was  declared  delinquent,  and  a  resolution 
adopted  waiving  proceedings  for  collecting 
such  assessment  by'  sale,  etc.,  and  electing 
to  collect  the  assessment  by  action  at  law, 
eta,  as  ^ovlded  in  section  349,  Civil  Code, 
whereupon,  after  notice  and  demand,  this 
action  was  brought,  a  trial  had  before  the 
court  wltho>at  a  jury,  and,  upon  the  written 
findings  filed,  Judgment  was  entered  In  favor 
of  plaintiff  and  against  defendant  for  $1,000 
and  hiterest 

The  first  point  made  by  appelant  is  that 
no  action  wiU  Ue  against  a  stockholder  of  a 
corporation  to  recover  assessments  against 
members  who  have  subscribed  for  shares  of 
stock,  when  there  Is  no  express  agreement  to 
pay  such  assessment,  and  that  plaintiff's 
only  remedy,  if  any.  Is  the  sale  of  the  de- 
linquent shares  pursuant  to  statute.  In  sup- 
port of  this  proposition,  we  are  referred  to 
Turnpike  Corp.  r.  Gould,  4  Amer.  Dec.  80; 
Tompike  Corp.  v.  Adams,  5  Amer.  Dec.  81; 
Cotton  Mills  V.  Abbott,  9  Cush.  423;  In  re 
South  Mountain  Con.  Min.  Co.,  8  Sawy.  3G6, 
14  Fed.  347.  These  cases,  except  the  last 
dted,  arose  in  Massachusetts,  in  which  state 
there  was  no  express  statute  authorizing 
an  action  to  recover  an  assessment  levied  by 
a  corporation,  and  in  which  state — contrary, 
M  we  think,  to  the  great  welgh^  of  authori- 
ty—the courts  hold  that  a  mere  subscription 
for  shares  in  a  corporation,  without  an  ex- 
press promise  to  pay  therefor  or  to  pay  as- 
sessments thereon,  raises  no  Implied  promise 
to  pay  such  assessments  as  may  be  levied 


by  the  eotporattoD,  and  that  the  only  remedy 
of  the  latter  Is  by  a  sale  of  the  delinquent 
shares  under  the  statute.  In  New  York  it 
is  held  that  an  agreement  to  take  a  certain 
number  of  shares  of  the  capital  stock  of  a 
corporation  thereafter  to  be  formed  creates. 
If  not  an  express,  certainly  an  Implied,  prom- 
ise to  pay  for  the  shares;  and  this  implied 
promise  will  sustain  an  action  by  the  com- 
pany, (m  its  complete  incorporation,  against 
the  etockhold»a,  to  recover  calls  duly  made 
upon  the  stock.  The  intere-^-.  acquired  by  the 
subscriber  upon  the  incorporation  of  the  com- 
pany is  held  a  good  consideration  to  sup^ 
port  the  Implied  promise  to  pay  for  such 
stock,  and  raises  a  sufficient  mutuality  of 
contract  between  him  and  the  company  to 
render  the  contract  a  binding  one  on  him. 
Railroad  Co.  v.  Dudley,  14  N.  Y.  336;  Thomp. 
Liab.  Stockh.  i  lOQ;  Railroad  Co.  v.  Mason, 
16  N.  Y.  451.  The  right  of  action.  In  such 
cases,  Is  held  cumulative  to  the  right  of  the 
corporation  to  forfeit  the  shares  of  stock 
for  nonpayment  of  calls  unda:  the  statute. 
It  Is  not  deemed  necessary  to  quote  the  de- 
cisions at  length  upon  this  point  That  they 
are  not  uniform  is  very  apparent  and  it 
may  well  be  concluded  that  to  settle  this 
disputed  question  was  one  of  the  objects  of 
adopting  section  349  at  our  Civil  Code,  which 
Is  as  follows:  "On  the  day  S3;>eclfied  for  de- 
claring the  stock  delinquent  or  at  any  time 
subsequent  thN%to,  and  before  the  sale  of 
the  ddinquent  stoi^  the  board  of  directors 
may  elect  to  waive  further  proceedings  un- 
der this  chapter  for  the  collection  of  delin- 
quent assessments,  or  any  portion  thereof, 
and  may  elect  to  proceed  by  action  to  re- 
cover the  amount  of  the  assessment  and  the 
costs  and  expenses  already  Incurred,  or  any 
part  or  portion  thereof."  It  will  be  per- 
ceived the  Civil  Code  provides  two  methods 
for  the  enforcement  of  the  liabilities  of  stock- 
holders to  the  corporation,  by  reason  of  as- 
sessments levied  upon  the  capital  stock,— one 
by  a  sale  of  the  stock,  in  pursuance  of  the 
plan  devised  in  the  statute;  the  other  by  an 
action  at  law,  at  the  option  of  the  board 
of  directors.  The  latter  method  would  seem 
equally  valid,  and  may,  in  many  cases,  be 
much  more  efficacious  than  the  former. 

In  Re  South  Mountain  Con.  ^n.  Co.,  8 
Sawy.  866,  14  Fed.  347,  which  was  the  case  . 
of  a  mining  corporation.  Sawyer,  Circuit 
Judge,  distinguished  mining  corporations 
from  the  ordinary  corporations,  and  held 
them  to  be.  In  many  particulars,  sul  generis, 
and  denied  an  application  of  an  assignee  in 
bankruptcy  of  such  a  corporation  for  an  order 
requiring  the  levy  of  on  assessment  on  the 
stockholders  for  the  payment  of  corporate' 
debts,  to  be  enforced  by  actions  in  per- 
sonam against  delinquent  shareholders.  That 
the  doctrine  of  this  case,  if  It  can  be  up- 
held. Is  to  be  confined  strictly  to  the  class 
of  corporations  to  which  it  applied,  is  abun- 
dantly established  by  the  later  decisions  of 
this  court     Harmon  v.   Page,  62 
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460;  Balnes  t.  Baboock,  95  Cal.  583,  27  Pa& 
674,  and  30  Pac.  776.  Sawyer,  J.,  did  not, 
bowever,  hold  that  an  action  conld  not  be 
maintained  to  recover  from  a  stockholder  an 
assessment.  In  referring  to  that  questiou, 
he  says:  "I  am  not  prepared  to  say  now  that 
an  assessment  properly  levied  by  the  direct- 
ors of  a  cort>oratlon,  under  tho  statute,  may 
not  be  collected  by  a  personal  action,  In- 
stead of  a  sale  of  stock.  I  do  not  think  it 
necessary  to  go  so  far  as  to  sustain  the  order 
of  the  district  court,  of  which  a.  review  Is 
now  sought;  and  I  therefore  express  no 
opinion  upon  that  point,  either  way."  Ac- 
tions have  been  repeatedly  brought  and  main- 
tained without  question  under  this  section, 
and  no  good  reason  is  apparent  why  it  should 
not  be  done  as  against  the  stockholder  In  a 
corporation  organized  like  the  present,  under 
the  general  law  of  the  state.  Railroad  Co.  v. 
Spreckles,  65  Cal.  193;  Hotel  Co.  v.  Callen- 
der,  94  Cal.  120,  29  Pac.  859.  The  agreement 
of  Kovembw  19th,  to  form  the  corporation 
plaintiff  herein,  and  to  take  the  number  of 
shares  specified,  was,  as  to  incorporating, 
executory;  but  when  the  promoters  met,  and 
organized  the  corporation,  under  the  name, 
for  the  objects,  with  the  capital  stock,  the 
number  of  abares,  etc.,  as  specified  in  the 
agreement,  and  named  the  parties  to  said 
agreement,  w^th  the  shares  subscribed  by 
each  in  the  articles  of  incorporation,  as  sub- 
scribers to  the  capital  stock,  to  the  extent  of 
the  shares  agreed  to  be  by  them,  respective- 
ly, taken,  it  was  an  acceptance  by  the  corpo- 
ration of  such  parties  as  stocldiolders,  and 
they  became  thereby  and  thenceforth  bound 
as  such.  Railroad  Co.  v.  Mason,  16  N.  Y. 
452;  Hotel  Co.  v.  Friedrich,  26  Minn  IIZ 
1  N.  W.  827.  It  was  not  necessary  to  the 
validity  of  the  corporation,  or  to  the  sub- 
scribers becoming  stockholders,  that  they 
should  all  sign  the  articles  of  incorporation. 
Those  who  sign  articles  of  incorporation  act 
as  the  agents  of  the  others.  Railroad  Co. 
V.  HUdreth,  53  Cal.  129;  PUink  Road  Co.  v. 
Griffin,  21  Barb.  454.  In  another  action 
growing  out  ot  this  agreement,  (94  Cal.  399, 
29  Pac  785,)  and  In  Power  Co.  v.  Johnson, 
93  Cal.  538,  29  Paa  126,  this  court  held  that 
these  preliminary  agreements  inured  to  the 
benefit  of  tfce  corporations  thereafter  formed, 
■as  contemplated  by  the  agreements.  To  con- 
stitute the  subscribers  stockholders,  it  was 
not  necessary  that  the  certificates  of  stock 
should  have  issued  to  them.  Civil  Code,  t 
.323;  Hotel  Co.  v.  Callender,  94  Cal.  120,  29 
Pac.  859;  Mitchell  v.  Beckman,  64  Cal.  117, 
28  Pac.  110. 

There  are  four  separate  appeals  submitted 
here,  by  as  many  defendants,  depending  up- 
on the  same  general  principles,  but  differing 
somewhat  in  the  evidence  establishing  the 
facts  as  to  their  becoming  stockholders,  and 
the  foregoing  remarlcs  are  Indulged  in  part 
as  applicable  to  all  of  the  appellants.  So  far 
as  this  appellant  is  concerned,  he  signed  the 
articles  of  incorporation,  acted  as  an  officer 


of  the  company,  and  in  various  ways  at 
ed  his  position  as  a  stockholder  in  the 
pany.  In  view  of  the  reasoning  in  P< 
Co.  V.  Johnson,  supra.  In  Hotel  Co.  v. 
lender,  supra,  In  Balnes  v.  Babcock,  95 
581,  27  Pac.  674,  and  30  Pac  776,  and  Ii 
two  appeals  heretofore  prosecuted  in 
ters  growing  out  of  the  same  agreemen 
volved  here,— all  recent  cases,— It  Is  not  d 
ed  necessary  to  extend  the  reasoning  ' 
the  point  that  the  agreement  of  Novei 
.  19th  was  valid  and  binding  upon  the  subc 
ers,  and  sufficient,  upon  the  organizatio 
the  corporation,  and  acceptance  by  it  of 
subscriptions,  to  constitute  them  stockbo 
in  the  corporation  which  they  had  agre< 
form,  and  in  which  they  had  bound  t 
sdves  to  become  such  stockholders. 

The  objection  tbat  the  dh-ectors  of 
corporation  were  not  elected  by  ballo 
required  by  law,  and  hence  had  no  pow 
levy  the  assessment  in  question,  Is  u 
able:  (1)  The  minutes  of  the  secretary  ! 
that  the  dhrectors  were  elected  by  b 
(2)  If  not  properly,  they  were  at  least  : 
inally,  elected,  organized  as  a  board  o 
rectors,  and  acted  as  such;  and,  bein 
facto  officers,  tbeh-  acts  as  such  are  vali 

It  is  further  objected  that  the  assess: 
in  question,  of  $10  per  share,  was  levie 
the  subscribed  capital  stock  of  3,302  si 
while  the  notice  to  the  stockholders  ln( 
ed  them  that  the  board  of  directors  bad 
led  an  assessment  of  $10  per  share  on 
capital  stock.  Instead  of  upon  the  subset 
capital  stock.  By  section  331  of  the 
Code,  the  dhrectors  were  authorized,  i 
one-fourth  of  its  capital  stock  had  been 
scribed,  to  levy  and  collect  assessments  i 
the  subscribed  capital  stock  "In  the  ma 
and  form,  and  to  the  extent  provided  her 
The  3,302  shares  of  stock  subscribed 
in  excess  of  one-fourth  of  10,000  shares, 
which  the  capital  stock  was  divided,  an< 
shares  so  divided  became  the  basis  for 
assessment,  the  capital  stock  upon  tt 
the  assessment  was  to  be  levied.  The 
tice  required  to  be  given  to  stockholdei 
calls  must  bo  such  as  the  charter  reqt 
or,  what  with  us  is  the  same  thing,  sue 
the  statute  prescribes;  and  in  the  absen< 
an  express  provision  in  the  charter  or 
des  of  association,  or  the  law  under  w 
they  are  formed,  it  is  said  no  notice  is  n 
site.  Mor.  Corp.  $  147.  Our  Civil  Code,  { 
prescribes  the  form  of  a  notice  to  be  g 
to  stockholders  of  the  levy  of  an  assessn 
which  form  was  followed  in  the  present  i 
In  describing  the  assessment,  it  desciib 
as  being  "levied  upon  the  capital  stoci 
the  coi-poration,"  Instead  of  upon  the 
scribed  capital  stock.  The  legislature 
authority  to  designate  the  form  of  notlc 
be  given,  and  having  done  so,  and  the  si 
tary  having  given  the  notice  thus  provl 
it  was  sufficient. 

The  other  matters  discussed  in  the  bri< 
appellant  are  n^t-matariali  to  the  result 
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Judgment  and  order  appealed  from  ahoold  be 
■fflnued. 

We  concur:    VANCUBF,  C;  HAYNBS,  C. 

PBB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


SAN  JOAQUIN  LAND  &  WATER  00.  t. 

BBIiDING.  •  (No.  18.215.) 
(Ba^eme  Court  of  California.     Jan.  6, 1884.) 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;  J.  K.  Law,  Judge. 

Action  by  the  San  Joaquin  Land  &  Water 
Company  against  Oharies  Belding.  Judgment 
lor  plaintiff.     Defendant  appeals.     Affirmed. 

Jas.  H.  Budd,  J.  B.  Budd,  and  W.  L.  Dudley, 
for  appellant.  Baldwin  &  Campbell  and  S.  D. 
Woods,  for  respondent 

PER  CURIAM.  The  Judgment  and  order  ap- 
pealed from  in  this  case  are  affirmed,  upon  the 
authority  of  Water  Co.  t.  Beecher,  86  Pac.  8f48, 
(No.  1^6,  this  day  decided.) 


aAN  JOAQUIN  LAND  A  WATER  CO.  t. 

HEWLETT.     (No.  18,217.) 
(Supreme  Court  of  California.     Jan.  6,  1894.) 
Department  1.     Appeal  from  superior  court, 
San  Joaquin  county;  J.  K.  Law,  Judge. 

Action  by  the  San  Joaquin  Land  &  Water 
Company  against  H.  H.  Hewlett.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

Jaa.  H.  Budd,  J.  E.  Budd,  and  W.  L.  Dudley, 
for  appellant.  Baldwin  &  Campbell  and  S.  D. 
Woods,  for  respondent. 

PER  CURIAM.  The  Judgment  and  order 
annealed  from  in  this  case  are  affirmed  upon  the 
anthori^  of  Water  Co.  v.  Beecher,  35  Pac.  349, 
(No.  18,216,  this  day  decided.) 


SAN  JOAQUIN  LAND  &  WATER  (X).  t. 

HITOHCOCK.     (No.  18,218.) 
(Supreme  Court  of  California.     Jan.  6,  1894.) 

Department  1.  Appeal  from  superior  court, 
San  Joaqnin  county;  J.  K.  Law,  Judge. 

Action  by  the  San  Joaquin  Land  &  Water 
Company  against  J.  R.  W.  Hitchcoclc.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Jas.  H.  Budd,  J.  E.  Budd,  and  W.  L.  Dudley, 
for  appellant.  Baldwin  &  (Campbell  and  S.  D. 
Woods,  for  respondent. 

PER  CURIAM.  The  judgment  and  order  ap- 
pealed from  InAhis  case  are  affirmed,  upon  the 
authority  of  Water  Co.  v.  Beecher,  35  Pac  349, 
(No.  18,216.  thia  day  decided.) 


WDLZEX  T.  BOARD  OP  SUP'RS  OP  CITY 

AND  COUNTY  OF  SAN  FRANCISCO. 

(No.  14,401.) 

(Snpreme  Court  of  <3alifomia.     Jan.  3,  1894.) 

CaRTioBARi  —  RsviswiNO  Acts  of  Citt  CooNcn. 

—  COVDEMNATlOy  Ot  LaMD  FOR  STREET  —  DCB 

Pbocess  of  Lmt. 

1.  The  action  of  a  city  coundl,  to  whom 
power  has  been  delegated  to  appropriate  land 

v.30P.no.3— 23 


for  public  use,  in  passing  a  resolution  of  inten- 
tion to  extend  a  street,  and  in  declaring  the 
width  and  length  of  such  extension,  is  not  sub- 
ject to  review  on  certiorari,  as  such  action  is 
the  exercise  of  a  purely  legislative  function. 

2.  Personal  notice  to  those  whose  lands  are 
to  be  taken  for  public  use  is  not  necessary  to 
constitute  due  process  of  law. 

3.  Act  March  6.  1889.  relating  to  the  taking 
by  a  city  of  land  for  public  improvements,  re- 
quires the  city  council,  before  making  any  im- 
provement, to  post  near  the  land  affected,  and 
to  publish,  notice  of  the  intention  to  make  the 
improvement  and  of  the  character  of  the  im- 
provement. Held,  that  a  fulfillment  of  these  re- 
quirements constitutes  due  process  of  law  in 
toe  matter  of  giving  notice  to  those  whose  lands 
are  to  be  affected. 

4.  An  order  of  a  city  council,  to  whom  lias 
been  delegated  power  to  appropriate  land  for 
public  use.  declaring  that  certain  land  is  hereby 

condemned,  appropriated,  acquired,  set  apart. 
and  taken  for  public  use."  is  subject  to  review 
on  certiorari,  as  such  order  is  the  exercise  of  a 
function  Judicial  in  its  nature. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  D.  J.  Murphy, 
Judge. 

Petition  by  D.  H.  Wulzen  for  a  writ  to  hare 
an  order  of  the  board  of  supervisors  of  the 
dty  and  couuty  of  San  Francisco  reviewed. 
From  a  judgment  dismissing  the  petition, 
petitioner  appeals.     Reversed. 

J.  C.  Bates,  for  appellant  Plerson  & 
Mitchell,  for  respondent 

PER  CURIAM.  The  appellant  here  filed 
his  petition  in  the  court  below  to  obtain  n 
writ  of  review  under  section  1068  of  the  Code 
of  Civil  Procedure,  to  annul  a  certain  order 
of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,  (a  copy  of  which, 
marked  "Exhibit  C,"  is  made  a  part  of  the 
petition,)  which  pivported  on  Its  face  to  take 
and  condemn  petitioner's  land,  with  that  of 
many  others,  for  an  alleged  public  use,  in 
the  extension  of  Market  street  In  a  general 
southwesterly  direction,  from  its  present  ter- 
minus to  the  Pacific  ocean.  The  order  sought 
to  be  brought  uuder  review  follows  the  reso- 
lution of  intention  of  the  board,  (which  is 
also  set  out  at  length  in  the  petition,  and 
marked  "Exhibit  A,")  and  the  portion  thereof 
against  which  the  objections  of  petitioner  are 
more  particularly  directed  is  as  follows: 
"Section  1.  Market  street  is  hereby  declared 
to  be  an  open  public  street  of  the  city  and 
county  of  San  JVandsco,  from  Its  present 
termination  «t  its  Intersection  with  Castro 
and  Seventeenth  streets,  thence  southwesterly 
and  westerly,  with  a  uniform  width  of  120 
feet,  to  low-water  mark  of  the  watras  of  the 
Pacific  ocean.  The  said  street,  as  extended, 
embracing  all  the  land  Included  in  the 
boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart 
and  taken  fcr  public  use,  except  those  por- 
tions of  said  lands  included  therein,  and  now 
held  by  the  city  and  county  as  open  public 
streets  or  highways."  The  petition  avers 
that  no  compensation  was  made  to  petitioner 
for  his  land  taken,  and  also  that  it  Is  not,  and 
never  has  been,  for  the  public  uae^r  convon- 
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lence,  or  naoeasary  thereto,  to  open  or  ex- 
tend said  Market  street,  and  specifies  reasons 
for  tliis  concluston.  An  order  requlrin?  de- 
fendant to  show  cause  why  a  writ  of  review 
sliould  not  l>e  allowed  issued,  in  answer  to 
which  defendant  appeared,  and  for  cause  an- 
swered "that  the  proceeding  sought  to  lie  re- 
viewed herein  was  not,  and  is  not,  a  Judi- 
cial act,  but  was  and  Is  a  legislative  act,  and 
not  the  subject  of  review  on  a  writ  of  certio- 
rari." Upon  a  hearing  the  court  l>elow  8U»- 
taiued  the  position  taken  by  defendnnt,  and 
denied  the  writ  and  dismissed  the  petition. 
From  the  Judgment,  petitioner  nppeals. 

It  is  admitted  on  all  hands  that  certiorari 
does  not  lie  to  review  the  action  of  an  in- 
ferior tribunal  or  board  in  the  exercise  of 
purely  legislative  functions  which  are  not  Ju- 
dicial in  their  character.  People  v.  Board  of 
Kd.  of  Oakland,  54  Cal.  370;  Myers  v.  Ham- 
ilton, eo  Cal.  289;  Williams  v.  County  of 
Sacramento,  m  Cal.  1«0,  3  Pac.  667;  Bizler 
v.  Board,  59  Cal.  698;  People  v.  Bush,  40  Cal. 
344.  At  the  oral  argument  much  stress  was 
laid  by  counsel  for  appellant  upon  the  in- 
sufficiency of  the  notice  provided  by  the  stat- 
ute to  be  given  to  the  owners  of  property 
to  be  affected  by  the  improvemmt.  The  po- 
sition taken  was  not  that  the  notice  must  be 
"due  process  of  law,"  In  the  strict  sense  of 
the  term,  u  defined  in  proceedings  taken  in 
the  oourti,  bat  that  it  must  be  Its  equivalent, 
with  only  such  modification  as  the  nature  of 
the  proceedings  and  the  surroundings  render 
necessary.  Justice  Bradley,  in  discussing 
what  is  due  process  of  law  In  Davidson  v. 
New  Orleans,  96  U.  S.  97,  uses  the  following 
language:  "In  Judging  what  is  due  process 
of  law,  respect  must  be  had  to  the  cause  and 
object  of  the  taking,— whether  tmder  the  tax- 
ing power,  the  power  of  eminent  domain,  or 
the  power  of  assi'ssment  for  local  improve- 
ments, or  none  of  these;  and.  If  found  to  be 
suitable  or  adnii.isible  in  the  sppoiiii  case,  it 
will  be  adjudged  to  be  due  process  of  law, 
but,  if  found  to  be  arbitrary,  oppressive,  and 
unjust,  it  may  be  declared  to  be  not  due  pro- 
cess of  law."  In  commenting  upon  the  above 
quotation  in  L,?ut  v.  Tiiison,  72  Cal.,  at  page 
414,  14  Pac.  71.  Temple,  J.,  says:  "In  other 
words,  the  sufllcieucy  of  the  notice  must  be 
determined  in  each  case  from  the  particular 
circumstances  of  the  case  in  hand.  And, 
further,  in  matters  of  assessment  and  taxa- 
tion, the  same  character  of  notice  is  not  re- 
quired as  in  ordinary  actions  in  a  court  of 
Justice,  for  the  reason,  I  presume,  that  in 
such  summary  proceedings  it  is  not  practical 
or  usual."  In  the  present  case  the  statute  of 
March  6,  1889,  (St.  1889,  p.  70,)  nnder  which 
the  proceedings  were  taken,  requires  that 
t>efore  ordering  any  work  done  or  improve- 
ment made,  as  authorized  by  section  1  of 
the  act.  the  city  council  shaU  pass  a  resolu- 
tion of  intention  to  do  the  work  or  make  the 
Improvement,  describing  the  work  or  Im- 
provement, and  the  land  deemed  necessary 
to  be   taken   therefw,   and   specifying    the 


boundarieB  of  the  district  to  be  effected 
benefited  by  the  improvement,  and  to  be 
sessed  to  pay  expenses.  Notices  are  req 
ed  to  lie  posted  upon  the  contenipiated 
provement,  not  more  than  300  feet  apart, ; 
not  less  than  three  In  any  case,  which  s! 
be  headed,  in  letters  of  not  less  than 
inch  in  length,  "Notice  of  Public  Work," 
shall  contain  notice  of  the  passage  of 
resolution  of  Intention,  its  date,  and,  brli 
the  work  or  improvement  proposed,  "and 
fer  to  the  resolution  for'  further  particula 
A  like  notice  is  required  to  be  published 
10  days  in  a  dally  newspaper  (if  any)  i 
lished  and  circulated  in  the  city  where 
work  is  to  be  done,  etc.  Within  10  days 
er  completion  of  publication,  all  portict 
interest  objecting  may  file  th^r  object! 
when  a  day  for  hearing  their  objections  n 
be  fixed,  the  parties  objecting  notified,  ai 
hearing  had;  and,  if  the  objections  are 
tained,  all  proceedings  are  stopped;  if  o 
ruled,  or  if  no  objections  are  filed,  the  o 
cil  is  deemed  to  have  acquired  Jurlsdlctioi 
order  the  work  done  or  improvement  mi 
The  notice  was  given  oy  posting  and  pi 
cation,  as  prescribed  by  the  statute. 

The  terms  "due  process  of  law,"  or  " 
course  of  law,"  or  "law  of  the  land,"  al 
which  signify  the  same  thing,  are  someti 
defined  as  "law  in  its  course  of  adminis 
tlon  through  courts  of  Justice."  As  apf 
to  Judicial  proceedings,  .this  definition  Is 
else  and  precise,  but  in  a  broader  sense 
term  signifies  such  an  exercise  of  the  i 
ers  of  the  government  as  the  settled  maj 
of  law  permit  and  sanction,  and  under  t 
safeguards  for  the  protection  of  Indivii 
rights  as  those  maxims  prescril)e  for  the  c 
of  cases  to  which  the  one  in  question  belo 
Administrative  process,  it  has  been  said 
the  customary  sort,  is  as  much  due  pro 
of  law  as  Judicial  process.  To  settle 
question  as  applied  to  a  given  state  of  f: 
we  have  but  to  examine  the  previous  co 
tlon  of  things  in  use,  and  regarded  as  es 
tial  to  the  protection  of  the  rights  of  the 
dividual  under  such  circumstances;  and,  i 
substantial  compliance  with  such  esseut 
the  course  prescribed  may  be  said  to  b 
consonance  with  the  law  of  the  land,  am 
constitute  due  process  of  law.  The  powe 
taxation  is  confided  to  the  legislative  dej 
ment  of  the  government,  and  "an  act 
levying  taxes  and  providing  the  means  of 
forcement  is  within  the  unquesfloned  and 
questionable  power  of  the  legislature.  J 
therefore  the  law  of  the  land,  not  merd; 
so  far  as  it  lays  down  a  general  rule  U 
observed,  biit  in  all  the  proceedings  and 
the  process  wiilch  it  points  out  or  pror 
for  in  order  to  give  the  rule  full  operatl 
Cooley,  Tax'n,  pp.  48,  49.  It  was  salt 
Kelly  V.  Pittsburgh,  104  U.  &  80:  "T: 
have  not,  as  a  general  rule,  in  this  cou 
since  its  independence,  nor  in  England  be 
that  time,  been  collected  by  regular  Jnd 

proceedings.    The  necessities  of  govemn 
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nre  of  the  duty  to  be  performed,  and 
itomary  usages  of  the  people  have 
bed  a  different  procedure,  which.  In 
to  that  matter,  ia,  and  always  has 
le  process  of  law." 

>urden  sought  to  be  laid  upon  prop- 
ilders  in  this  case  is  not,  it  is  true, 
>n,"  in  the  strict  sense  of  the  term. 
V.  Supervisors  of  Yolo  Co.,  47  Cal.  234. 

assessment  for  a  local— for  a  munici- 
proTement,  which  is  sought  In  the  pro- 
s  under  review;  bat  in  principle  it  is 
t  respects  subject  to  like  considera- 
[tb  cases  of  taxation.  The  determina- 
to  whether  or  not  the  right  of  eminent 
should  be  exercised,  and  as  to  what 
re  necessary  to  be  tal^en  in  the  exer- 
that  right,  is  a  political  and  legislative 
1,  and  not  a  judicial  one.  Its  deter- 
in  rests  exclusively  with  the  iegisla- 
r  with  such  subordinate  legislative 
&s  It  may  be  properly  devolved  upon, 
i  question  of  whether  the  exercise  of 
irer  is  wise  or  not  is  one  with  which 
[dal  department  has  no  concern.  The 
1  as  to  whether  a  given  use  is  In  fact 
c  use  may  be  inquired  into  by  the 

but  Uiat  question  determined  in  the 
Ive,  as  it  mu.st  bo  here,  and  the  power 
court  is  conllned  to  seeing  to  it  that 
lens  cast  upon  the  citizen  are  in  con- 

wlth  the  methods  prescribed  by  the 
lie,  and  that  those  methods  are  not 
llct  with  the  fundamental  rights  of 
pie.  Gilmer  v.  Lime  Point,  18  Cal. 
Ulroad  Co.  v.  Moss,  23  CaL  324;  Da- 
City  of  Los  Angeles,  86  Cal.  37,  24 
I;  In  re  Fowler,  53  N.  Y.  62;  People 
1,  21  N.  Y.  595.  In  the  case  last  cited 
said:  "The  necessity  for  approprlat- 
ate  property  for  the  use  of  the  public 
le  government  is  not  a  judicial  ques- 
?he  power  resides  in  the  legislatiu-e. 
be  exercised  by  means  of  a  statute, 
hall  at  once  designate  the  property  to 
vprlated  and  the  purpose  of  the  ap- 
lon;  or  It  may  be  delegated  to  public 
or,  as  it  has  been  repeatedly  held,  to 
corporations  established  to  carry  on 
ses  in  which  the  public  is  interested. 
I  no  restraint  upon  the  power,  except 
ulrlng  comi)eDsation  to  be  made;  and, 
he  power  is  committed  to  public  of- 
t  Is  a  subject  of  legislative  discre- 

determine  what  prudential  regida- 
all  9t  established  to  secure  a  discruet 
iclous  exercise  of  the  authority."  We 
e  consensus  of  opinion— the  weight  of 
y— is  to  the  effect  that,  in  a  case  liiLe 
sent,  the  legislative  authority  would 
perfect  right,  without  any  notice  to 
ties  to  be  affected  by  Its  action,  in 
>nce  of  a  statute  requiring  notice,  to 
}  Marliet  street,  and  determine  the 
to  be  affected  tiiereby,  the  latter  of 
vas  done  and  upheld  in  the  case  of 
suing  of  Dupont  street  I^ent  v.  TiU- 
CaL  404,  14  Pac.  71.     In  that  case 


it  \^as  said,  in  substance,  that  the  parties  af- 
fected had  no  constitutional  right  to  be  beard 
until  the  assessment  was  made.  The  notice 
In  the  present  case  is  made  tiecessary  by  the 
act  imder  which  the  council  received  Its  au- 
thority, and  was  in  accord  with  the  require- 
ments of  the  act,  and  was  as  specidc  and 
certain  as  is  practical  under  such  circum- 
stances, and  was  substantially  such  as  has 
Ijeen  approved  in  many  cases  in  this  state 
and  olsewhere.  To  require  such  a  notice  to 
name  all  the  persons  to  be  affected,  and  to 
be  served  upon  them  personally,  would,  for 
a  variety  of  reasons,  require  an  Impossibility. 

We  are  of  opinion,  therefore:  (1)  That  the 
proceedings  of  the  councU  In  passing  the  res- 
olution of  Intention,  and  in  declaring  the  exte- 
rior boundaries  of  the  district  tot>enffected  by 
the  contemplated  Improvement,  were  legisla- 
tive In  character.  (2)  In  matters  of  taxation 
and  assessment  the  state  is  not  bound  to  ac- 
cord personal  service  of  process  upon  the  citi- 
asen.  (3)  That  the  notice  and  the  mode  of  its 
service  was  In  obedience  to  the  requirements  of 
the  statute,  and  not  violative  of  any  inheroit 
or  constitutional  right  of  the  persons  to  be 
affected  thereby,  and  hence  in  accord  with 
the  law  of  the  land,  and  amounted  to  due 
process  of  law  In  such  a  case. 

No  objections  were  filed,  so  far  as  appears, 
to  the  improvement,  or  to  the  extent  of  the 
district  of  lands  to  be  affected  or  benefited 
by  such  improvement;  hence,  under  section 
5  of  the  act,  the  council  "is  to  be  deemed  to 
have  acquired  Jurisdiction  to  order  any  of 
the  worii  to  be  done  or  improvements  to  be 
made."  Thereupon  the  city  council  passed 
the  ordinance  set  out  in  the  transcript  and 
marked  "C,"  which  it  is  claimed  by  appellant 
was  the  exercise  of  judicial  power,  and  in 
excess  of  the  jurisdiction  conferred  upon  the 
city  council  by  the  act  of  Iklarch  6,  1889. 
That  order  or  ordinance  (Order  No.  2,319)  pur- 
ports to  be  an  order  for  "opening  and  extend- 
ing Market  street  from  its  present  termina- 
tion, in  a  southwesterly  and  westerly  direc- 
tion, to  the  Pacific  ocean."  By  section  1, 
"Market  street  Is  declared  to  be  an  oi)en  pub- 
lic street  of  the  city  and  county  of  San  Fran- 
cisco, from  its  present  termination  at  its  in- 
tersection with  Castro  and  Seventeenth 
streets,  thence  southwesterly  and  westerly, 
with  a  uniform  width  of  120  feet,  to  low- 
water  mark  of  tlie  waters  of  the  Pacific 
ocean.  The  said  street,  as  extended,  em- 
bracing all  the  land  Included  in  the  bound- 
aries hereinafter  described,  is  hereby  con- 
demned, appropriated,  acquired,  set  apart, 
and  taken  for  public  use,  except  those  por- 
tions of  said  lands  included  therein,  and  now 
held  by  the  city  and  county  as  open  public 
streets  or  tilghways,  to  wit"  Then  fuiiows 
a  description  of  the  proposed  street  Section 
2  names  and  appoints  three  commissioners 
to  assess  the  benefits  and  damages  resulting 
from  the  opening  and  extending  the  street, 
as  provided  for  In  resolution  of  intention, 
and  to  have  and  exercise  general  8uperif^5  (^QQoIc 
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sion  of  tbe  proposed  work  and  improTement 
antil  the  completion  tbereof  pursuant  to  tbe 
proTisions  of  an  act  of  the  legislature,  etc., 
describing  the  objects  of  the  act  approved 
March  6,  1889,  (St  1889,  p.  70,  etc.) 

The  questions  presented  are:  (1)  Was  the 
act  of  tbe  board  of  supervisors  Judicial  in  its 
character  and  effect?  and,  If  so,  (2)  was  it  in 
excess  of  the  Jurisdiction  conferred  upon  the 
board?  The  passage  of  ordinary  resolutions 
for  opening  streets  in  cities  by  the  boai'd  of 
supervisors  or  city  coundl,  under  the  au- 
thority conferred  by  the  act  of  March  6, 1889, 
and  providing  for  commissioners,  etc.,  is 
clearly,  we  think,  a  legislative  act  A.  leg- 
islative act  Is  said  to  be  one  which  predeter- 
mines what  the  law  shall  be  for  the  regula- 
tion of  future  cases  falling  under  its  pro- 
visions, while  a  Judicial  act  is  a  determina- 
tion of  what  the  law  is  in  relation  to  some 
existing'  thing  done  or  happened.  Mabry  v. 
Baxter,  11  Heisk.  690;  Sinidng  Fund  Cases, 
99  U.  S.  761.  In  the  case  last  cited  it  was 
said:  "Whenever  an  act  imdertakes  to  de- 
termine a  question  of  right  or  obligation,  or 
of  property,  as  the  foundation  upon  which  It 
proceeds,  such  act  is  to  that  extent  a  Judicial 
one,  and  not  the  proper  exercise  of  legis- 
lative functions.  Thus,  an  act  of  the  legis- 
latiu'e  of  Illinois  authorizing  the  sale  of  tlte 
lands  of  an  Intestate  to  raise  a  specific  sum 
to  pay  certain  parties  thdr  claims  against 
(he  estate  of  the  deceased  for  moneys  ad- 
vanced and  liabilities  Incurred  was  held  un- 
constitutional, on  the  ground  that  it  involved 
a  Judicial  determination  that  the  estate  was 
indebted  to  those  parties  for  the  moneys 
advanced  and  liabilities  incurred.  The  as- 
certainment of  indebtedness  from  one  party 
to  another,  and  a  direction  for  its  payment 
the  court  considered  to  be  Judicial  acts,  which 
could  not  be  performed  by  tbe  legislature. 
Lane  v.  Dorman,  3  Scam.  238."  Whenever 
an  act  determines  a  question  of  right  or  ob- 
ligation, or  of  property,  as  the  foundation 
upon  which  it  proceeds,  such  an  act  Is,  to 
that  extent.  Judicial. 

The  order  in  question  went  beyond  the  leg- 
islative function  of  declaring  a  street  an 
open  and  public  one.  It  purported  to  and 
condemned,  appropriated,  acquired,  set  apart, 
and  took  for  public  use  all  the  land  within 
tbe  exterior  boundaries  of  tbe  street,  except 
that  already  held  by  the  city.  To  condemn 
i>md  is  to  set  it  apart  or  expropriate  it  for 
public  use.  "To  appropriate"  is  to  make  a 
thing  one's  own;  to  make  it  the  subject  of 
property;  to  exercise  dominion  over  an  ob- 
ject to  the  extent,  and  for  the  ptu-pose,  of 
making  it  subserve  one's  own  proper  use  or 
pleasure.  "To  acquire"  is,  in  the  law  of 
contracts  and  descents,  to  become  the  owner 
of  property;  to  make  property  one's  own. 
"To  take"  signifies  "to  lay  hold  of,"  and, 
when  applied  to  land,  implies  "to  gain  or  re- 
cdve  Into  possession;  to  seize;  to  deprive 
one  of  the  possession;    to  assume  ownership. 


Thus,  it  Is  a  constitutional  provision  that 
man's  property  shall  not  be  taken  tor  put 
uses  without  just  compensation."  Bla 
Law  Diet  tit  "Take."  The  terms  tised 
this  order  are  the  usual  and  apt  ones  ms 
use  of  in  proceedings  in  the  oonrts  tor  ' 
final  condemnation  of  land  under  the  ei 
else  of  the  power  of  eminent  domain.  Tl 
are  not  the  usual  expressions  made  use  of 
the  exercise  of  legislative  power.  The  Ju 
diction  of  the  board  conceded,  and  the  tei 
used  were  sufBcient  to  divest  the  title  of 
petitioner,  and  vest  it  in  the  public,  to 
propriate  the  property  to  a  public  use. 
was  the  exercise  of  Judicial  power.  It  i 
not  do  to  say  that  the  board  of  supervia 
had  no  such  power,  and  therefore  we  m 
presume  that  In  the  wder  they  merely 
tended  their  action  as  preliminary  to  i 
ceedings  to  condemn,  should  they  bccc 
necessary.  The  order  in  question  speakf 
no  uncertain  terms.  It  uses  language 
pable  of  only  one  interpretation,  and  t 
as  showing  an  Intent  to  condemn  tbe  h 
Indicated  In  praesenti.  The  order  inclm 
not  only  a  legislative  expression  of  the  '' 
of  the  board  adopting  It  that  a  street  she 
be  opened,  but,  In  addition  thereto,  sough 
perform  the  Judicial  act  of  taking  the  h 
of  citizens,  rendered  necessary  under  the  ' 
islatlon  involved  in  the  order.  To  tbe 
tent  which  it  sought  to  accomplish  this  ] 
object  it  was  JudiciaL 

As  to  the  action  of  the  board,  so  far 
Judicial,  being  in  excess  of  its  Jurisdict 
we  entertain  no  doubt  It  is  true  that  boa 
of  supervisors,  city  councils,  and  like  1< 
boards  and  commissions  are  not  within 
inhibition  of  section  1  of  article  3  of 
state  constitution,  and  may  be  Invested  v 
povrers  belonging  to  either  or  all  of  the  tt 
departments  of  our  government  PeopU 
Supervisors,  8  Gal.  60;  People  v.  Provii 
34  Cal.  532;  Kimball  v.  Alamenda  Co., 
Cal.  19.  The  objection  to  that  portion  of 
order  is  not  simply  that  it  seelis  to  exer( 
Judicial  power,  but  that  it  involves  an 
erclse  of  such  power  not  conferred  by  i 
statute,  and  in  a  manner  which  no  stal 
can  authOTlze.  When  land  within  a  sti 
Is  "condemned,  appropriated,  acquired, 
apart,  and  taken  for  public  use,"  It  wo 
seem  that  the  last  act  in  the  series  essen 
to  vest  in  the  public  a  right  to  its  use  a 
thoroughfare  is  accomplished.  It  is 
dence,  not  of  an  intention  to  take  and  < 
demn  the  land  in  the  future,  as  provi 
in  the  statute  we  have  referred  to,  but  c 
present  condemnation,  segregation,  and  d 
cation  to  the  use  of  the  public.  It  foU< 
from  these  views  that  the  court  below  ei 
In  holding  that  Order  No.  2,319  was  an< 
not  a  Judicial  act  and  tbe  Judgmmt  of 
court  below  is  reversed,  and  the 
manded. 
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lBll  t.  board  op  sup'bs  of  OITT 
d  county  op  san  francisco. 

(No.  15,027.) 

sme  Court  of  California.     Jan.  3,  1884.) 

ink.     Appeal   from   superior  court,   dty 
inty  of  San  Francisco, 
ion  by  Brickell  for  a  writ  to  have  an  or- 
the  board  of  supervisors  of  the  city  and 

of  San  Francisco  reviewed.  From  a 
nt  dismissing  the  petition,  petitioner  ap- 

Reversed. 

Batea,  for  appellant.  T.  Z.  Blakeman 
in  D.  Durat,  for  respondent. 

CURIAM.  On  the  authority  of  Wul- 
Board,  35  Pac.  353,  (No.  14,401;  thta  day 
,)  the  judgment  is  reversed. 


STATU  T.  ROSENBR. 
ne  Court  of  Washington.    Jan.  9,  1804.) 

MATIOK— VBRiriCATIOX— CrIMINAI.  LaW— 

Imstructioss. 
The    fact  that  a  deputy  clerk  of   court 
be  Jurat  to  the  verification  of  an  infor- 

in   the  name  of  his   principal,   by   him- 

deputy,  instead  of  in  his  own  name  as 
>puty,  does  not  render  the  information  in- 
it 

[n  a  prosecution  for  assault  with  a  dead- 
pon,  where  the  court  has  defined  a 
'  weapon"  as  one  likely  to  produce  deatli 
lat  bodily  injuries,"  a  further  statement 
same  instruction  that  such  a  weapon  is 
:dy  to  produce  death  or  an  "injury" 
Qot    have    misled    the   Jury,    and    is    no 

for  reversal. 
An      instruction     defining     "reasonable 

as  such  a  doubt  as  would  make  a  man 
nary  prudence  waver  or  hesitate  in  ar- 
fit  a  conclusion,  in  considering  a  matter 

importance  to  himself  as  the  case  on 
I  to  defendant,  is  not  objectionable  as 
ig  leas  positive  proof  of  facts  in  cases 
ir  importance  than  in  those  of  a  graver 


sal    ftom    superior    court,    Whatcom  { 
;   John  R.  Winn,  Judge.  1 

[.  Rosener  was  convicted  of  assault  ', 
eadly  weapon,  and  appeals.  Afflrmed. 
court,  in  his  charge,  referring  to  what 
easonable  doubt,  said:  "What  might 
•asonable  doubt  in  one  case  would  not 
iasonable  doubt  in  the  mind  of  a  Juror 
ither  case.  •  •  •  Of  course^  a  sen- 
md  humane  man,  were  bis  acts  of 
erable  importance,  or  the  duty  he  Is 
to  perform   of  great   Importance,  he 

necessarily  be  more  cautious  In  ar- 
at  a  conclusion  than  he  would  In  an 
of  lees  Importance.    So,  a  'reasonable 

might  be  defined  to  you  as  such  a 
as  a  man  of  ordinary  prudence  and 
ility,  in  considering  a  matter  of  like 
ance  to  himself  as  the  case  on  trial 
he  defendant,  would  make  you  waver 
[tate  in  arriving  at  a  conclusion." 

k  &  Learning,  for  appellant  Thomas 
wman.  Pros.  Atty.,  and  W.  C.  Jones, 
Sen.,  for  tlie  State. 


HOYT,  J.  The  appeal  in  this  case  Is  from 
a  Judgment  and  sentence  imposed  upon  the 
appellant  upon  a  verdict  of  a  Jury  finding 
him  guilty  of  the  crime  of  assault  with  a 
deadly  weapon,  with  intent  to  Inflict  upon 
the  person  of  another  a  bodily  injury,  where 
no  considerable  provocation  appears.  Two 
reasons  are  assigned  why  the  Judgment  and 
sentence  should  be  reversed:  First,  on  ac- 
count of  the  InsufDciency  of  the  informa- 
tion; and,  second,  for  error  of  the  court  In 
Instructing  the  Jury. 

The  information  is  attacked  upon  two 
grounds:  (1)  There  is  no  allegation  of  the 
existence  of  the  facts  required  by  the  statute 
to  authorize  the  prosecuting  attorney  to  pro- 
ceed by  information;  (2)  it  does  not  appear 
therefrom  that  it  bad  been  properly  verified. 
It  Is  only  necessary  to  say,  as  to  the  first 
point,  that  substantially  the  same  question 
was  decided  by  this  court  adversely  to  the 
contention  of  the  appellant,  in  the  case  of 
State  T.  Anderson.  5  Wash.  350,  31  Paa  968. 
As  to  the  proof  of  verification,  it  is  contended 
that  it  is  insufBclent,  for  the  reason  that  the 
deputy  clerk  signed  the  Jurat  in  the  name 
of  his  principal,  by  himself  as  deputy,  in- 
stead of  in  his  own  name  as  such  deputy. 
This  irregularity,  if  irregularity  it  was,  was 
not  sufficient  to  destroy  the  force  of  the 
Jurat.  In  State  v.  Doe,  6  Wash.  587,  34  Pac. 
154,  an  Information  was  attacked  on  the 
ground  that  tbe  deputy  signed  the  Jurat  In 
his  own  name.  Instead  of  that  of  his  prin- 
cipal, and  this  court  held  such  verification 
good;  but,  from  tbe  discussion  therein,  it 
will  appear  that  while  some  of  the  courts 
have  held  that  the  deputy  must  sign  the 
lurat  In  tbe  name  of  his  principal,  and  that 
to  sign  it  In  his  own  name  would  render  it 
invalid,  and  others  that  the  contrary  prac- 
tice was  the  correct  one,  the  weight  of  au- 
thority was  in  favor  of  holding  that  the. 
verification  was  good,  In  whichever  form  the 
Jurat  was  signed.  So  long  as  the  officer 
before  whom  the  person  to  be  sworn  ac- 
tually appears  is  authorized  to  administer 
the  oath,  and  the  Jurat,  when  reasonably 
construed,  shows  that  he  so  appeared,  and 
was  sworn  by  such  officer.  Its  particular 
form  is  Immaterial. 

EhTor  is  founded  upon  two  Instructions 
given  to  the  Jury.  In  one  of  them,  the  court, 
in  defining  the  term  "deadly  weapon,"  as 
used  In  the  statute,  first  stated  that  a  deadly 
weapon  Is  one  likely  to  produce  death  or 
great  bodily  injury,  and  afterwards,  in  the 
same  Instruction,  made  use  of  the  expres 
slon  that  such  weapon  was  one  likely  to 
produce  death  or  an  injury  upon  the  com- 
plaining witness.  Appellant  seems  to  rely 
with  much  confidence  upon  the  fact  that  the 
omission  of  the  words  "great  bodily,"  in 
the  second  reference  to  tbe  nature  of  the 
weapon,  constituted  reversible  error.  If 
there  had  been  but  one  definition  or  descrip- 
tion of  a  "deadly  weapon,"  and  such  words  ,- 
bad  been  omitted  therefrom,  such  omission  > 
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would  hare  rendered  the  instruction  so 
faulty  that  for  the  giving  thereof  there 
should  be  a  reva-sal.  But  it  is  the  duty  of 
this  court  to  look  at  the  instructions  as  a 
whole,  and,  aa  It  appears  therefrom  that  a 
definition  entirely  satisfactory  to  the  defend- 
ant was  first  jflTen,  the  fact  that,  in  refer- 
ring again  thereto,  such  words  were  omitted, 
could  not,  in  our  opinion,  have  misled  the 
Jury.  The  second  definition  does  not,  in 
terms,  contradict  the  first  one.  A  great 
bodily  injury  is  still  an  Injury.  Hence,  the 
second  attempted  definition,  from  which  the 
words  "great  bodily"  are  omitted,  does  not 
contradict  the  first  one.  In  which  they  were 
correctly  used. 

The  other  instruction  to  which  exception 
is  taken  Is  that  in  which  the  court  defined 
"a  reasonable  doubt"  This  instruction  de- 
fined a  "reasonable  doubt"  in  substantially 
the  language  of  the  supreme  court  of  the 
territory  in  the  case  of  Leonard  ▼.  Ter- 
ritMT.  2  Wash.  T.  398,  7  Pac.  872;  and  It  is 
contended  on  the  part  of  the  appellant  that 
it  is  erroneous,  for  the  reason  that  it  recog- 
nizes the  right  of  a  jury  to  require  less  posi- 
tive proof  of  facts  in  cases  of  minor  im- 
portance tlian  in  those  of  a  graver  nature. 
There  may  be  some  ground  for  a  critical 
mind  to  draw  some  such  conclusion  from 
the  language  used,  bat  when  the  definition  is 
taken  as  a  whole,  and  reasonably  construed, 
it  is  at  least  as  favorable  to  the  defendant 
as  he  could  a^k.  In  fact,  if  the  definition 
contained  in  such  Instruction  is  open  to  just 
criticism.  It  is  for  the  reason  that  it  is  too 
favorable  to  the  defendant.  When  the  court 
therein  says  that,  whenever  the  state  of  the 
oroofs  is  such  that  every  necessary  fact 
Is  not  made  so  evidently  to  appear  that  a 
man  of  common  prudence  would  act  thereon 
without  any  pause  or  hesitation  whatever, 
.  the  defendant  should  be  acquitted,  the  state, 
and  not  the  defendant,  has  reason  to  find 
fault  with  the  instruction.  The  judgment 
and  sentence  must  be  affirmed. 

DUNBAR,    O.   J.,   and   SCOTT,    STILB8, 
and  ANDERS,  JJ.,  concur. 


PHILBRICK  T.  ANDREWS." 
(Supreme  Court  of  Washington.    Jan.  9,  1894.) 
CoMMUNiTT  Property  —  Action  for  Divorck  — 
Deokke—Homcstgad—JcdombntLibn— Execu- 
tion Balk — Validity  —  Notice  to  Pcrchaser. 

1.  Where  a  father  and  minor  children  by 
Ilia  first  wife  reside  ou  a  tract  of  land  pat- 
ented to  him  during  her  life,  a  sale  of  the  whole 
of  the  tract  under  a  judgment  recovered  aKainst 
liim  after  her  death  is  void,  as  the  land  was 
commnuity  property,  and  her  half  descended  to 
her  children. 

2.  In  an  action  by  a  second  wife  for  divorce 
and  alimony,  the  court  could  neither  award  her 
husliand'B  half  of  the  homestead  claim  to  her, 
nor  render  a  money  judgment,  and  make  it  a 
specific  lien  on  his  half,  prior  to  his  right  of 
homestead  exemption,  if  the  land  was  not 
brought  l>ef<««  the  court  by  the  pleadings. 


3.  A  specific  lien  which  woold  take  pre 
ence  of  the  husband's  right  of  homestead 
emption  could  neither  be  established  by, 
be  presumed  from,  an  execution  levy,  ni 
2  Code,  (  449,  of  a  judgment  for  the  wife 
alimony,  if  such  judgment  did  not  pnrpor 
establish  a  lien  on  any  particular  property. 

4.  Gen.  I.aw8  1877.  {  346,  providing 
the  word  "homestead"  must  be  entered  of 
ord  on  the  margin  of  the  homestead  exempi 
er's  recorded  title,  was  repealed  by  Code  1 
which  omitted  such  prorifiion,  and  insei 
in  lieu  thereof,  section  342,  which  prov 
that  "such  homestead  may  be  selected  at 
time  l>efore  sale." 

5.  Occupancy  of  land  by  the  bead  of  a  1 
ily   with   his  family  is  notice  to  a  parch 
thereof  at  execution  sale  under  2  Code,  S 
that  it  is  "claimed"  as  a  homestead. 

6.  The  purchaser  of  a  homestead  on  ex 
tion  sale  is  chargeable  with  notice  as  to  wb 
er  the  execution  creditor  luis  filed  an  affid 
that  the  homestead  exceeds  $1,000  in  value 
required  by  2  Code,  {  484. 

Appeal  from  superior  court,  JeB&cBon  o 
ty;  R.  A.  Ballinger.  .Judge, 

Ejectment  by  W.  W.  Phllbrlck  aga 
Augustus  Andrews.  Judgment  for  defi 
ant.    Plaintiff  appeals.    Affirmed. 

Geo.  W.  Tyler,  for  appellant  Johnsoi 
Moody,  for  respondent 

SCOTT,  J.  Respondent  and  his  two  m 
children  of  his  first  wife  live  upon  c&r 
land  patented  to  him  during  the  life  of  i 
wife,  by  the  government,  as  a  homesi 
claim.  The  first  wife  died,  and  he  mar 
a  second  time,  and  his  second  wife  proci 
a  divorce  from  him.  The  decree  of  dlv< 
adjudged  that  the  wife  have  and  rec< 
of  her  husband  (respondent  here)  the  sun 
$1,600  as  alimony,  the  same  to  be  a  " 
upon  the  property  of  the  said  defenda 
No  property,  real  or  personal,  was  mentio 
or  described  in  the  decree,  nor  does  It 
pear  that  any  property  was  described  in 
proceedings  in  said  divorce  action,  the  pi 
Ings  and  proofs  therein  not  having  been  m 
a  part  of  the  record  In  this  cause.  A  ji 
ment  for  $1,5(X)  and  the  costs  of  the  case 
docketed  Jtme  19,  1891,  and  a  general  ez< 
tion  was  issued  thereon .  August  15,  1 
The  sheriff  proceeded  to  levy  upon  and  n 
sale  of  the  land  above  meutioned,  which  ( 
sisted  of  160  acres  In  Jefferson  county, 
the  sale,  appellant  bid  $1,600  for  the  w] 
tract,  and  paid  the  officer  $50  cash,  as 
claims,  to  bind  the  sale,  payment  of  the 
ance  being  promised  upon  the  following  < 
but  appellant  refused  to  pay  the  balance 
on  the  day  named,  or  at  all,  and,  when 
execution  lapsed,  the  sheriff  returned  it 
satisfied,  with  a  statement  of  the  facts 
the  $50.  This  return  was  made  In  Octo 
1891.  Subsequently,  and  In  February,  1 
the  plaintiff  in  the  divorce  salt  moved, 
parte,  for  the  confirmation  of  the  sale  to 
pellant,  and,  in  aid  of  said  motion,  filed 
pellant's  affidavit  to  the  effect  that  he 
paid  to  the  plaintiff  the  sum  of  $1,550  u 
the  day  of  the  sale.  In  satisfaction  of 
judgment;  the  receipt  of  tlM  plaintiff  for 
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I  waa  also  Bled;  and  thereupon,  and 
same  day  on  which  the  motion  was 
le  court  ordered  the  sale  confirmed. 
le  expiration  of  the  time  of  redemp- 
i  sheriff  executed  to  appellant  a  deed 
ind,  and  this  action  of  ejectment  fol- 
or  the  purpose  of  obtaining  posses- 
Mal  was  had,  and  Judgment  was 
1  for  the  defendant 
nd  In  question  was  community  prop- 
the  defendant  and  his  first  wife,  and, 
T  death,  one-half  of  It  descended  to 
Inor  children.  There  Is  no  question 
t  the  court  had  power  in  the  divorce 
»  award  the  half  belonging  to  the 
at,  or  any  part  of  it,  to  the  plaintiff, 
ider  a  Judgment  for  a  sum  of  money, 
^e  it  a  specific  lien  thereon  which 
lake  precedence  of  a  homestead  ex- 
.  But  to  do  either  it  was  necessary 
!  property  should  have  been  brought 
the  court,  (Webster  v.  Webster,  2 
it  417,  26  Pac.  864;)  and  the  proper 
have  done  this  was  to  describe  it  iu 
idings,  (Bamford  t.  Bamford,  4  Or. 

the  property  was  not  brought  into 
le  by  either  party,  the  court  had  no 
tion  orer  it,  and  could  not  dispose  of 
In,  nor  create  a  specific  lien  thereon. 
for  the  plaintiff  in  this  case  to  show 
I  facts  were  such  as  to  glye  the  court 
thority;  and,  in  the  absence  of  any 
;  to  that  effect,  the  Judgment  ren- 
I  favor  of  the  plaintiff  therein  could 
nade  a  lien  upon  the  defendant's  prop- 
!ept  by  an  execution  levy,  or  by  caus- 

Judgment  to  be  recorded  in  the  of- 
he  county  auditor,  under  section  449. 

when,  as  in  the  case  of  other  Judg- 
It  wonld  become  a  lien  upon  his  real 
bat  in  either  of  these  cases  the  de- 
'8  right  to  a  homestead  exemption 
le  a  paramount  claim.  The  only  at- 
o  establish  a  lien  in  the  decree  was 
clause  above  quoted  therefrom,  and 
s  insufficient,  under  the  circumstan- 
least  to  establish  a  specific  lien  which 
take  precedence  of  the  right  to  a 
^ad  exemption;  and  there  could  be  no 
jitlon  that  it  did,  because  It  did  not 

to  establish  any  lien  upon  any  par- 
property.  The  fact  that  the  Judg- 
as  in  favor  of  the  wife  would  make 
rence.  Tfaomp.  Homest  &  Ex.  g§  79, 
s  court  found,  in  the  findings  of  f^ct 
livorce  action,  which  were  introduced 
!nce  In  this  action,  "that  the  defend- 
:be  owner  of  one  hundred  and  sixty 
(  land  In  this  county,  and  personal 
r,  altogether  of  the  value  of  seven 
d  dollars."  The  only  reference  to 
operty  Is  contained  in  this  language. 
KcUon  481,  2  CJode,  every  housAold- 
r  the  head  of  a  family  could  select  a 
>ad  not  exceeding  $1,000  in  value, 
waa  exempt  from  execution  while  oc- 
u  such  by  such  householder,  or  his 
'AvaOj,  and  such  homestead  could  be 


selected  at  any  time  before  sale.  No  way 
was  pointed  out  as  to  how  the  same  should 
be  selected.  Section  346,  p.  72,  of  the  Gen- 
eral Laws  of  1877  made  provision  for  a  like 
homestead  exemption,  but  required  the  per- 
son claiming  the  same  to  cause  the  word 
"homestead"  to  be  entered  of  record  on  the 
margin  of  his  recorded  title  to  such  lands 
to  obtain  the  benefit  of  such  exemption,  and 
was  silent  as  to  when  the  same  should  or 
could  be  done.  This  provision  with  reference 
to  the  entering  of  the  word  "homestead"  was 
dropped  from  the  compilation  of  18S1,  and 
In  lien  thereof  was  added  the  following 
clause,  viz.:  "Such  homestead  may  be  se- 
lected at  any  time  before  sale."  Section  342. 
Appellant  contends  that  section  346,  Laws 
1877,  aforesaid,  is  in  force  in  this  particular, 
and,  as'the  defendant  did  not  cause  the  word 
"homestead"  to  be  so  entered  of  reoord,  he 
was  not  entitled  to  any  homestead  exemp- 
tion; but  without  going  into  any  discussion 
of  this  subject,  we  are  of  the  opinion  that 
such  provision  was  repealed  by  the  1881 
Code.  See  sections  762,  3319,  3320,  3325;  also, 
Graetz  v.  McKenzle,  3  Wash.  St  194,  28 
Pac.  331;  Marston  v.  Humes,  3  Wash.  St. 
267,  28  Pac.  S20.  Section  4B4,  volume  2,  of 
the  present  Code,  which  was  section  345  of 
the  1881  Code,  provides  that  a  creditor  may 
have  a  "homestead  claimed  under  the  pro- 
visions of  this  act"  sold  under  execution  up- 
on maluug  and  filing  an  aflldavlt  that  It  ex- 
ceeds $1,000  in  value;  and.  If  It  sells  for  more 
than  that  sum,  the  excess  applies  upon  the 
execution  debr,  and  the  $1,000  exempted  be- 
longs to  the  homestead  duimaut.  No  sale 
could  be  had  unless  the  sum  bid  exceeded 
$1,000.  The  statute  is  somewhat  indefinite 
when  It  speaks  of  a  homestead  "claimed  un- 
der the  provisions  of  this  act,"  no  way  being 
specified  as  to  how  the  same  shall  be  claime<l, 
and  no  definite  time  fixed,  only  that  it  may 
be  done  at  any  time  before  sale.  We  do  not 
think  It  was  the  Intention  to  require  the 
homestead  claimant  to  attend  the  proposed 
sale,  and  make  proclamation  of  his  rights 
and  claims  in  this  regard,  for  he  might  have 
no  knowledge  of  such  proposed  sale,  although 
legal  notice  thereof  was  given;  nor  is  he  re- 
quired to  notify  his  creditors.  Such  exemp- 
tions, being  necessary  to  the  welfare  and 
protection  of  the  family,  and  designed  to  pre- 
vent the  absolute  destruction  of  the  home,' 
are  favored  in  law,  and  ought  not  to  be  sub- 
ject to  defeat  by  reason  of  any  such  failure 
or  omission.  It  Is  necessary  that  the  home- 
stead should  be  occupied  as  such,  and  this  Is 
probably  the  only  way  by  which  It  can  be 
selected  under  our  present  laws, — certainly, 
it  is  the  most  effectual  way;  and  the  defend- 
ant, with  his  family,  was  so  occupying  the 
land  in  question  during  all  of  said  times, 
and  appellant  was  bound  to  take  notice  of 
such  occupancy  when  he  purchased,— Iu  fact, 
he  had  actual  notice.  He  Is  also  chargeable 
with  notice  of  the  prior  proceedings  iu  said 
case  by  virtue  of  which  the  sale  of  said  lands 
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was  attempted,  and  of  the  fact  that  no  affi- 
davit bad  been  filed,  as  required  by  section 
4S4,  aforesaid;  furthermore,  tliat  the  same 
could  not  be  sold  except  for  a  price  in  excess 
of  $1,000,  and  this  for  the  undivided  half 
Interest  of  the  defendant  Appellant's  bid  of 
$1,600  was  for  the  whole  tract,  and,  although 
there  was  no  authority  for  selling  the  undi- 
vided half  belonging  to  said  children,  the  sit- 
uation would  not  be  altered.  It  follows  that 
such  purported  sale  was  void,  and  conse- 
quently the  irregular  proceedings  by  which  a 
confirmation  thereof  was  attempted  could  not 
lend  any  force  to  It,  and  were  without  ef- 
fect.   Affirmed. 

DUNBAR,     0.     J.,     and    ANDERS     and 
STILES,  JJ.,  concur. 


HILL  T.  HILL  et  al. 

(Supreme  Court  of  Washington.    Dec.  21, 1893.) 

DasoxNT  AKD  Distribution— Children  Ohittbd 

7ROM  Will— Extrinsic  Bvidbnob. 

1.  Gen.  St.  {  1465,  providing  that  a  testn- 
toT  shall  be  deemed  intestate  as  to  such  of  his 
children  as  are  not  provided  for  in  his  will,  ap- 
plies to  commnnitf  property  as  well  as  to  tes- 
tator's separate  estate. 

2.  Where  a  testator  is  deemed  intestate  as 
to  such  of  his  children  as  are  not  provided  for 
by  his  will,  (Gen.  St.  i  1465,)  extrinsic  evidence 
is  inadmissible  to  show  that  testator  had  pro- 
vided for  such  Children  otherwise  than  by  his 
will. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Alice  S.  Hill,  executrtz  of  Wil- 
liam O.  Hill,  deceased,  against  Elizabeth  Hill 
and  others,  for  the  construction  of  decedent's 
will.  From  the  decree  rendered,  plaint!  ft 
appeals.     Affirmed. 

Junius  Rochester,  and  Fisbback,  Elder  & 
Hardin,  for  appellant  C&as.  F.  Munday, 
for  respondents. 

STILES,  J.  The  appellant  asks  a  oon- 
stnicUon  of  the  will  of  her  husband,  William 
C.  Hill,  deceased,  as  between  herself  and 
the  respondents,  children  of  her  and  the 
said  William  C.  The  deceased  left  a  will 
in  which  all  of  his  property  was  devised  to 
the  appellant  no  mention  being  made  there- 
•In  of  any  of  his  children.  Certain  of  this 
property  is  community  real  property  in  this 
state.  The  will  was  executed  December  17, 
18S8,  and  when  found  and  offered  for  pro- 
bate, in  1890,  there  was  also  found,  in  a 
sealed  envelope  with  it  a  letter  signed  by 
the  deceased,  and  dated  December  26,  1888, 
which  letter  was  addressed  to  appellant 
and  made  certain  recommendations  to  her 
with  regard  to  the  management  of  the  prop- 
erty devised  to  her,  and  of  the  children, 
three  out  of  nine  of  whom  were  named. 
The  court  below  held,  following  the  cases 
of  Bower  V.  Bower,  5  Wash.  225,  31  Pac. 
598,  and  Barnes  v.  Barker,  5  Wash.  390,  31 


Pac.  976,  that  the  deceased  died  Intestat 
to  his  children,  and  this  appeal  is  from 
construction  thus  given  to  the  will. 
Appellant  submits  two  propositlona: 

1.  Does  the  statute  (G}en.  St  {  1465)  w 
was  construed  in  the  above-cited  cases  a 
to  community  property?  wliich  we  mx. 
tatlngly  answer  in  the  affirmative.  The 
way  in  which  a  deceased  person  can  dis 
of  propei-ty  in  this  state  is  by  will. 
term  "testamentary  disposition"  is  iisei 
both  the  law  of  the  property  rights  of 
ried  persons,  (Code  1881,  {  2411,)  and 
law  of  descent  of  real  property,  (Id.  {  ; 
Gen.  St  t  1481,)  but  the  meaning  is  "d 
sitlon  bf  will."  The  very  same  stf 
which  used  the  words  "testamentaiy  d 
slUon"  also  used  the  word  "will,"  in 
ative  way,  to  convey  the  same  meai 
Code  1881,  (  2409.  But  without  this, 
common  usage  the  world  over  is  to  en 
the  words  "will,"  "testament"  and  "last 
and  testament"  as  exactly  aynonyn 
Again,  the  fact  that,  during  the  life  ol 
husband  and  wife,  the  property  acqnirei 
purchase  by  either  is  held  in  common,  i 
community  property,  does  not  destroj 
quality  as  property  which,  subject  to  d 
may  be  disposed  of  by  will,  to  the  extei 
one-half,  by  either  spouse.  Tbe  statute 
the  purpose  of  such  disposition,  speak 
it  as  "his  or  her  lialf  of  the  commi 
property,"  and  of  the  descent  of  "It"  tt 
children  or  the  survivor.  Gen.  St  S  : 
Wherever  the  ownership  of  such  pro] 
may  be  during  the  life  of  the  husband 
wife,  the  power  to  dispose  of  one-half  < 
by  will  is  at  all  times  as  fuU  and  comi 
though  inchoate,  as  though  each  undiv 
half  were  the  property  of  an  unmai 
person.  So,  too,  the  statute  of  wills 
though  passed  in  1854,  long  before  tlie 
munity  projjerty  system  was  thought  c 
this  state,  applies  equally  to  such  prop 
Gen.  St  {  1458,  empowers  any  adul 
sound  mind  to  devise  all  of  his  or  her  es 
real  and  personal,  and  this  Includes  any 
every  kind  of  property,  whether  therett 
conceived  of  or  not;  and  the  provision 
section  14C5  limit  and  qualify  the  powc 
devise  as  to  community  property,  as 
as  to  any  other  over  which  the  testator 
anything  more  than  a  mere  testamen 
power. 

2.  It  is  submitted  that  there  Is  a  differ 
between  our  statute  (Gen.  St  {  1465,) 
that   of   any   other  state  on    this    sab 
which  ought  to  cause  a  change  in  oar 
mer  rulings  excluding  parol  proof  to  s 
that  a  testatw  had  provided  f<»'  his  chll 
otherwise  than  by  his  will.     The  point  i 
is  a  new  one,  and  is  based  upon  the 
guage  of  the  statute,   which,  at  the 
portion,  reads  thus:     "Every  snch  test 
so  far  as  he  shall  regard  such  oliUd  w 
dren,  or  their  descendants,  not  provided 
shall  be  -Icemed  to  die  intestate,"  etc 
Oregon    and    Missouri   sfitutes,    which 
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•wise  like  man,  omit  the  word  "he." 
illant's  contentioD  is  that  the  sense  of 
statute  la:  "Brery  such  testator  shall 
aemed  to  die  Intestate  so  far  as  he  shall 
rd  (consider)  that  snch  child  Is  not  pro- 
1  for;"    that  is,  it  must  appear,  either 

the  will  itself  or  by  parol  proof,  af- 
itively,  that  the  testator's  mind,  at  some 

subsequent  to  the  making  of  his  will, 
that  one  or  more  of  his  children  or  their 
?ndant8  were  not  provided  for,  and  nec- 
'Uy  that  be  continued  of  that  oiiinion 

the  time  ot  his  death.  Such  a  con- 
:tlon  would  make  an  obvious  absurdity 
be  whole  statute,  for  It  would  leave 
T  will  to  be  attacked  by  children  or 
dchlldren,  whether  named  as  devisees 
>t,  with  a  showing  that  the  testator  had 
>me  way  made  it  known  that  he  did 
consider  that  he  had  provided  for  the 
llant.      What    he    would   be   shown    to 

"considered"  one  day  would  be  contra- 
d  by  something  he  said  the  next,  and 
itated  as  his  "mind"  on  a  subsequent 
The  mental  wanderings  of  a  sick  per- 
would  be  watched,  and  noted  and  laid 
or  use  in  case  the  reading  of  the  will 
Id  fall  to  disclose  more  than  a  nominal 
Ision.     In  short,  the  sins  of  avarice  and 

swearing  would  receive  an  Impetus  not 
Tto  dreamed  of  In  connection  with  de- 
nt's estates.  The  letter  of  the  statute 
ipealed  to,  and  the  rules  of  construction 
invoked,  and  It  Is  conceded  that  they 
:   be   given   due  force.     But   this    word 

has  been  In  our  statute  for  almost  40 
9,  and  It  has  never  received  the  con- 
:tlon   bexe  ocmtended   for.     Whether  It 

ever  before  called  to  the  attention  of 
art  we  4Lr8  unable  to  say.  It  seems  not 
ave  been  heretofore  expressly  passe<I 
1  by  this  court;  but  the  statute  has  un- 
itedly been  under  consideration  by  courts 
lie  state  and  terrltwy  hundreds,  If  not 
sands,  of  times,  and  vast  property  In- 
its  are  held  under  it  In  full  view  of 
construction  universally  given  to  It,  the 
lature   has   frequently    re-enacted    It   In 

verba,  and  we  shall  not  now  disturb 

construction,  especially  to  give  It  the 
rd  and  alarming  effect  which  would 
ty  follow  If  the  varying  state  of  mind 

testator  were  to  be  let  In  to  affect  bis 
nn   will.     In   defense  of   the  construo 

which  has  prevailed,  it  may  be  Justly 

that  this  was  not  the  first  law  of  Its 

by  any  means.  When  Washington  was 
rt  of  Oregon,  and  In  1849,  the  territorial 
ilature  enacted  this  preoise  section,  with 
word  "he"  omitted.  Abb.  Real  Prop, 
p.  01.  Many  other  states  hgd  similar 
I,  the  general  purpose  of  which  was  to 
ect  children  from  imjust  omissions  In 
dl8posltl(m  of  their  parents'  estates.  In 
s  of  these  laws  the  right  of  the  child  to 
-fere  was  defeated  by  a  showing  that 

omission  was  intentional,  and  the  In- 
lon  might  be  made  to  appear  by  evidence 


dehors  the  will.  But  the  object  of  all  such 
statutes  was  the  same,  and  we  believe  thnt 
our  own  provision  had  the  same  Insplrattun. 
It  Is  incredible  that  our  leglslatui-e  could 
have  Intended  to  Introduce  Into  the  law  of 
wills  such  a  self -destroying  and  confusing 
element  under  the  guise  of  a  benevolent 
statute  which  had  long  been  In  operitilon  In 
other  states.  There  are  nine  children  In- 
terested In  this  estate,  eight  of  vvlioni  an? 
minors.  They  reside  In  the  District  of  Co- 
lumbia, know  nothing  of  our  lav,  and  were 
all  served  by  publication.  If  this  estato 
were  now  distributed  to  the  soIp  devisee, 
would  they  be  estopped,  upon  their  respec 
tively  coming  of  age,  to  show  that  their 
father  at  some  time  after  the  date  of  his 
will  regarded  them  as  unprovided  for?  And, 
If  not,  must  the  matter  be  left  opL'n  during' 
the  10  or  15  years  which  must  clupae  be- 
fore the  youngest  child  arrives  at  njnjorlty? 
Facts  which  would  fully  Justify  the  court 
in  finding  that  the  testator  was  wholly  dis- 
satisfied with  his  will,  and  regari1i>(i  all  of 
his  children  as  unprovided  for,  may  exist, 
may  be  easily  provable,  and  may  Ix^  known 
to  the  devisee;  but  the  court  Is  called  vtpmi 
to  proceed  without  them,  and  with  no  power 
or  means  of  calling  for  their  productloQ,  ex- 
cept as  Its  demand  may  be  addressed  to  In- 
fants, who  are  mcapable  of  caring  for  their 
own  Interests.  True,  there  Is  a  jjuardlau 
ad  litem,  but  he  cannot  be  sappostnl  to  be 
In  a  position  to  make  proof  of  such  tint  tiers; 
and  so  the  whole  case  of  the  children  must 
go  by  default,  unless  there  be  no  estoppel 
as  to  them.  But,  be  these  arguments  got.'O 
or  bad,  the  long  administration  of  the  law 
as  contended  for  by  the  respondents,  ami 
its  evident  piu-pose,  constrain  us  to  uphold 
the  construction  heretofore  given  It,  and  the 
Judgment  before  us  will  therefore  be  af- 
firmed. 

HOTT,  SCOTT,  and  ANDERS,  JJ.,  con 
cur. 


STATE  ex  rel.  THURSTON  COIWTT  t. 
GRIMES,  State  Auditor. 

(Supreme  C!ourt  of  Washington.    Dec.  2:2,  18B3.) 

Costs  in  Socckssfil  Pkoskcuiion  of  Fklont  — 
WuKN  Patable  by  State. 

1.  Code,  a  2106,  2107,  previous  to  18S3,  re 
quired  the  territory  to  pay  the  costs  allowed  in 
every  Kuccessful  prosecution  for  felony.  Geti 
St.  g  3053,  amendiag  such  sectioas,  provider) 
for  the  transmission  of  a  cost  bill,  aa  nllovve<l. 
to  tho  territorial  (state)  auditor,  and  that  thi- 
auditor  should  allow  the  same,  "or  ao  much 
thereof  as  may  be  allowable  against  tho  terri- 
tory," and  credit  "the  amount  so  allowed"  to 
the  county  from  which  the  bill  caon!.  Held. 
that  the  auditor  should  allow  all  items,  except 
such  as  are  chargeable  to  the  county  nlone. 

2.  The  auditor  should  not  allow  thi>  dtirk's 
or  sheriffs  fees,  since  they  are  salnriod  offl- 
cera. 

3.  Nor  should  he  allow  items  of  mpeam 
for  a  stenographer  and  plat  of  the  iceiM  <  ~    ^ 
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crime,  since  they  are  conTeniences,  merely,  not 
anthoriEed  by  statute. 

4.  Since  the  coanties  are  expressly  made 
liable  for  the  payment  of  the  per  diem  and 
mileaee  of  jurors  in  criminal  cases,  (Gen.  St. 
f  3031^  and  each  jurM*  is  entitled  to  a  certifi- 
cate of  his  per  diem  and  mileage,  without  re- 

ftard  to  whether  the  cases  were  civil  or  crim- 
nal,  (Gen.  St  i  8049,)  the  auditor  should  not 
allow  jurors'  fees  and  mileage. 

5.  The  auditor  should  allow  the  fees  of 
defendant's  as  well  as  the  state's  witnesses,  on 
a  conviction,  which  must  be  included  in  the 
cost  bill,  (Gen.  St.  §  3(M0;  Code  Proc.  S  1382,) 
as  to  refuse  to  allow  defendant's  witness  fees 
would  be  a  denial  of  his  constitutional  right  to 
have  compulsory  process  to  secure  the  attend- 
ance of  his  witnesses. 

6.  Such  constitutional  provision  does  not  ap- 
ply to  a  preliminary  ezamluation,  and  the  fees 
of  defendant's  witnesses  at  such  examination 
are  not  recoverable  against  either  the  county  or 
state,  and  should  not  be  allowed  by  the  auditor. 

7.  Const,  art  2,  {  2S,  which  prohibiu  di- 
minishing the  compensation  nf  any  public 
officer  during  his  term,  applies  only  to  offi- 
cers receiving  fixed  salaries,  and  not  to  officers 
who  receive  specific  feea  for  specific  services. 

Petition  by  the  state  of  Washington,  on  the 
relation  of  Thurston  county,  for  a  writ  of 
mnndamos  directed  to  Ii.  R.  Grimes,  state 
auditor,  to  compel  him  to  allow  and  issue  bis 
warrant  in  payment  of  cotain  Items  con- 
tained in  a  cost  bill  in  the  case  of  a  success- 
ful prosecution  for  felony  in  the  superior 
court  of  such  coun^.     Writ  denied. 

M.  A.  Root,  for  relator.  Jas.  A.  Halgbt, 
Asst  Atty.  Gen.,  for  respondent 

STILES,  J.  The  respondent,  as  state 
auditor,  refuses  to  allow,  and  issue  his  war- 
rant for,  certain  items  contained  In  a  cost 
bill  in  the  case  of  a  succeasful  prosecution 
for  felony  in  the  sup»ior  court  of  Thurston 
county,  and  a  mandamus  is  asked  for  to  re- 
quire him  to  do  so.  The  items  disallowed 
are  as  follows: 

I.  Clerk's  fees $  28  80 

•J.  Sheriff's  fees 131  10 

X  Stenographer,  6  days 60  00 

4.  Plat  of  scene  of  crime 20  00 

.'i.  Fees  and  mileage  paid  trial  jurors. .  X82  00 

6.  Same  paid  jurors  on  special  venire. .  290  -10 

7.  Pees   of   defendant's    witnesses    on 

trial 358  40 

8.  Same  on  preliminary  examination..     110  20 

The  fees  of  the  Justice  of  the  peace  who 
bdd  the  preliminary  examination,  and  of  the 
constable  attending  the  Justice,  were  allowed 
In  part,  only,— the  auditor  claiming  that  they 
should  be  based  on  the  fee  bill  of  1893;  and 
the  relator,  that  the  schedule  of  fees  there- 
tofore existing  should  apply.  This  is  one  of 
the  most  difficult  matters  which  this  court  has 
had  to  pass  upon,  not  because  of  any  prin- 
ciple of  law  involved  in  it,  but  because  of  the 
almost  total  lack  of  statutory  guidance.  Pre- 
vious to  1883,  the  Code,  H  2106,  2107,  con- 
tained definite  provisions  on  the  subject,  un- 
der which  the  territory  was  required  to  pay 
the  costs  allowed  by  the  district  judge 
in  every  case  of  succes-sfiil  prosecution  for 
felony.  But  the  act  of  November  28,  1883, 
(lAws  1883,  p.  35.)  amended  both  of  those 


sections,  very  Uttle  to  tbeir  Improvemei 
far  as  the  construction  of  them  goes, 
tion  2106  was  only  slightly  changed,  i 
to  provide  for  the  transmission  of  a  trip 
of  the  cost  bill,  as  allowed  by  the  Jnd( 
the  territorial  auditor.  But  section  210; 
altered  in  its  entire  scope,  so  far  as  the 
tory  was  c(Hicemed.  It  provided  as  fol 
"On  receipt  of  the  certified  copy  of  said 
bill,  the  territorial  auditor  shall  examln< 
audit  said  bill  and  allow  the  same  or  so 
thereof  as  may  be  allowable  against  tbi 
rltory  and  shall  credit  the  amount  so  all 
to  the  county  from  whence  the  bill  cai 
80  much  territorial  tax  paid."  Thus  tbe 
ute  remains  at  this  time.  Gen.  St  { 
Now,  the  general  rule,  under  our  syste 
county  organisation.  Is  that  tbe  countic 
burdened  wltb  the  ^tire  cost  of  tbe  *> 
Istration  of  the  criminal  laws  within 
boundaries;  and,  in  turn,  they  receive 
appropriate  to  their  ovm  use  all  finee 
costs  collected  in  criminal  cases.  Ga 
{  3054;  Code  Proc.  S  1335.  In  unsuco 
prosecutions,  no  matter  what  the  grade  ( 
crime,  they  bear  the  entire  expense;  a 
all  cases  they  must,  in  tbe  first  Instance 
bm-se  for  all  such  expenses,  and  are  dli 
liable  to  officers,  witnesses,  Jui-ors,  etc. 
old  section  2107,  however,  gave  thei 
abs(dute  ofFset  for  expenses  in  succ< 
prosecutions  for  felony,  against  so  mud 
rltorlal  taxes,  when  the  Judge  bad  app: 
the  cost  bill.  But  tbe  amendment  of 
changed  all  this,  took  away  the  nnality  < 
judge's  approval,  and  tbe  absoluteness  < 
territory's  liability,  and  made  tbe  terri 
(now  state)  auditor's  approval  a  nece 
and  the  auditor's  action  was  limited 
much  of  the  bill  as  was  "allowable  aj 
the  territory."  Therefore,  the  difficulty 
is  to  say  what  is  "allownble,"  tbe  legisl 
having  repealed  the  only  portion  of  thi 
which  ever  provided  that  anything  shou 
so  allowed.  Under  the  general  rule  i 
counties,  nothing  whatever  would  liave 
allowed  against  tbe  territory  but  for  st 
2107;  and,  with  that  section  repealed 
counties  would  have  been  left  to  pay  all 
expenses.  Bntwenowhaveanimplicatloi 
something  Is  to  be  paid  by  the  state,  i 
considerable  annual  appropriation  for 
purpose,  with  no  guide  as  to  what  part 
Items  are  chargeable  to  the  state,  exce 
it  may  be  got  by  Implication  from  scat 
provisions  of  the  statutes.  The  rel 
proposition  is  that  the  auditor  should 
all  of  the  Items  of  the  cost  bill,  except 
as  are  by  law  chargeable  to  the  county  i 
Tills  is  perhaps  as  good  a  rule  as  a 
framed,  and  we  shall  proceed  to  examli 
items  before  ua  according  to  that  stan 
1.  The  clerk  Is  a  salaried  officer,  am 
collect  no  fees  against  tbe  county  c 
state.  It  may  be  that  clerk's  fees  can  I 
eluded  in  the  Judgment  against  a  pri 
who  is  convicted,  but  such  feea  are  not 
*™'"53^cd'?y^''-'^t*^'*"'   •>"«  spok< 
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list  of  luch  expenses  of  tbe  par- 
as are  not  otherwise  provided 

regolng  applies,  also,  to  sberlff's 

sraplier  Is  a  convenience,  merely, 

,ed  by  any  statute.     This  facility 

5f  criminal  cases,  when  necessary, 

wable  at  all,  must  be  provided 

ty. 

or  map  is  of  the  same  character 

:e8  of  a  stenographer. 

counties  are  expressly  made  lla- 

payment  of  the  per  diem  and 
lurors,  (Ot&i.  St  S  3031;)  and  this 

placed  In  opposition  to  "costs  in 
ses,"  which  are  spoken  of  in  an- 
1n  the  same  section.  Each  juror 
to  receive  from  the  derli,  at  the 

term  of  service,  a  certificate  of 
:  of  his  per  diem  and  mileage, 
ord  to  tbe  cases  he  has  been  call- 
,  whether  civil  or  criminal.    Gen. 

Every  venire  is  either  the  gen- 

authorlzed  by  law,  or  a  special 
ted  by  the  court  The  Judge  does 
(on  Jurors'  certificates,  and  their 
>n  does  not  belong  In  the  cost  blU 
I  of.  A  prisoner,  when  convicted, 
le  with  a  Jury  fee  of  $12,  which 
le  cost  bill  against  falm.  Gen.  St 
ory  Is  an  essential  part  of  a  crlm- 
vhich  the  county  must  provide, 
sea  are  allowed  fees  and  mileage 
cases,  which  must  be  included  In 
1,  certified  by  the  clerk,  and  ap- 
tie  Judge,  (Code  Proc.  S  1382;  Gen. 
Uthough  this  is  said  more  because 
itatutory  provision  on  the  subject 
my  other  reason.  It  is  highly 
rever,  that  the  Judge,  who  is  bet- 
say  whether  a  witness  was  rea- 
eesary  or  not,  than  any  other  offl- 

pass  upon,  such  allowances,  and 
1  is  the  only  means  of  bringing 
before  him.  Gen.  St  S  233,  makes 
of  prosecuting  attorneys  "to  care- 
l  cost  bills  in  criminal  cases."  and 
that  no  useless  witness  fees  are 
irt  of  such  costs."  But  the  con- 
s  Is  that  defendant's  witness  fees 
owable  In  case  of  a  conviction, 
:  any  rate,  they  are  not  allowable 
state.  This  opinion,  rejecting  the 
ems,  would  carry  with  It  a  denial 
:  of  mandamus;  for  the  appllca- 
18  a  whole,  and  cannot  be  refused 
1  granted  as  to  the  rest.  But  It 
ly  save  another  like  proceeding  if 
llcate  our  views  as  to  these  wlt- 
nie  constitution  guaranties  to  an 
son  the  right  to  have  compulsory 
compel  the  attendance  of  wlt- 
its  own  behalf,  without  the  ad- 
of  money  or  fees  to  secure  this 
it  cannot  be  that  the  measure  of 
itlonal  requirement  would  be  fill- 
mere  Issuance  of  a  subpoena  by 


the  clerk,  leaving  to  the  accused  the  burden 
of  making  service,  and  paying  fees  and  mile- 
age. Such  a  construction  would  be  to  give 
the  shadow,  and  withhold  the  substance,  and 
we  think  the  constitution  can  only  be  satis- 
fled  by  the  production  of  the  witness  in  court 
without  the  payment  of  fees  or  mileage  in 
advance.  To  bring  this  about,  of  course,  the 
accused  is  not  at  liberty  to  sow  the  country 
broadcast  with  subpoenas.  He  ougl;t  to  ap- 
ply to  the  court  or  Judge  for  an  order  for  the 
Issuance  of  a  subpoena,  and  the  service  there- 
of, and  make  a  showing.  In  general  terms,  of 
the  necessity,  so  that  there  may  be  no  waste- 
ful expense.  Witnesses  thus  subpoenaed, 
and  other  witnesses  voluntarily  appearing 
and  giving  material  testimony  at  the  trial, 
should  have  their  per  diem  and  mileage  tax- 
ed in  the  cost  bill,  and  paid  by  the  county, 
which  will  then  be  entitled  to  recover  the 
amounts  from  the  accused  In  case  of  convic- 
tion. The  cost  bill  coming  to  the  auditor 
ought  to  show  on  Its  face  that  witness  fees 
and  mileage  allowed  by  the  Judge  were  of 
this  character,  and  such  fees  and  mileage 
ought  to  be  allowed  against  the  state,  since 
they  are  not  expressly  chargeable  to  the 
counties. 

8.  But  defendant's  witnesses  at  a  prelim- 
inary examination  are  an  entirely  different 
matter.  The  constitutional  provision  refer- 
red to  applies  to  trials  only,  and  a  prelimi- 
nary examination  Is  not  In  any  proper  sen»e, 
a  trial.  Whatever  expense  the  defendant  in- 
curs there  is  his  own  matter,  and  is  not  re- 
coverable against  either  the  county  or  the 
state.  If  the  defendant  is  held. 

».  Touching  the  Justice's  and  constable's 
fees,  it  is  claimed  that  as  the  fee  bill  of  1803, 
which  reduced  fees  materially,  was  passed 
subsequently  to  their  election  and  qualifica- 
tion, the  prohibition  against  diminishing  the 
compensation  of  any  public  officer,  contained 
in  article  2.  !  25,  of  the  constitution,  oper- 
ates to  postpone  the  effect  of  that  law  un- 
til the  terms  of  these  officers  expire.  But 
one  authority  is  cited,  (Board  of  Sup'rs  v. 
Hackett,  21  Wis.  620;)  and  that  case  held 
that  such  a  constitutional  provision  applied 
only  to  such  officers  as  receive  a  fixed  salary 
out  of  the  public  treasury,  and  not  to  offi- 
cers who  receive  specific  fees  for  specillc 
services.  The  section  of  the  Wisconsin  con- 
stitution construed  is  exactly  like  our  own, 
and  we  think  the  reasons  given  for  the  rul- 
ing in  the  case  cited  are  conclusive.  The  ap- 
plication for  a  writ  is  denied. 

DUNBAB,  C.  J.,  and  HOYT,  SCOTT,  and 
ANDERS,  3J.,  concur. 


UPPER  V.  LOWELL  et  aL 
(Supreme  Court  of  Washington.    Dec.  26, 1893.) 
HiOHWATS — Width — Uses  umobr  Cou>h  or  TiTi.B. 
The  width  of  a  hiehway  created  by  use 
under  an  attempted  eatablishment  by  the  coun-  -^  ^y 
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ty  connnissionors  Is  not  limitptl  to  the  width 
an  iiRptl.  but  is  that  attemptod  tn  l>p  establishtHi, 
the  attempted  establishment  ouiislitutiuK  color 
of  title. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  J.  S.  Upper  against  Ge»>rKe 
Lowell,  M.  McDoiigal,  and  the  county  of 
King  for  the  taking  of  gravel.  Judgment  for 
plaintiff.    Defendants  apixvil.    Reversed. 

John  P.  Miller,  Pros.  Atty.,  and  A.  G.  Mc- 
Brlde,  for  appellants.  Pratt  &  White,  for 
respondent 

DUNBAR.  C.  J.  The  judgment  in  this  case 
must  be  reversed  on  the  sixth  instruction 
given  by  the  court,  which  was  as  follows: 
"The  court  further  Instructs  you  that  as  a 
matter  of  law  the  alleged  road,  at  the  point 
where  the  gravel  is  alleged  to  have  be<'n 
taken,  is  such  a  width  as  the  Jury  )>elieve8 
from  tlie  evidence  has  been  actually  used 
by  the  public  for  the  period  of  twenty  years 
or  more."  One  of  the  defenses  In  tiiis  ac- 
tion was  that  an  attempt  had  been  made  by 
the  county  commissioners  to  locate  a  road  at 
the  place  where  the  gravel  was  alleged  to 
have  been  taken,  and  that  such  attempt,  to- 
gether with  user,  constituted  a  road  60  feet 
iu  width;  and  tlie  instruction  of  the  court 
lakes  from  the  consideration  of  the  jury 
the  attempt  to  locate  the  road  by  the  cotmty 
commissioners,  and  does  away  with  the  dis- 
tinction between  roads  that  are  established 
by  user  alone,  and  roads  that  are  established 
by  user  In  conjunction  with  an  attempt 
to  establish  by  the  board  of  coimty  com- 
missioners. "If  the  right  to  the  way  de- 
pends solely  upon  user,  then  the  width  of 
the  way  and  the  extent  of  the  servitude  is 
measured  by  the  character  of  the  user,  for 
the  e.isement  cannot  be  broader  than  the 
u.ser;  but  if  there  were  defective  proceed- 
ings, and  the  use  was  undw  color  of  the 
claim  supplied  by  them,  then  the  extent  of 
the  easement  is  to  be  measured  by  the  claim 
exhibited  by  the  proceedings,  and  by  them 
Intended  to  be  established.  This  Is  in  strict 
accordance  with  the  elementary  principle  of 
thelawof«eal  property,  which  declares  that 
where  tbere  is  color  of  title,  and  possession 
of  parties  taken  under  the  claim  of  title.  It 
will  cover  the  whole,  but,  where  tljere  Is 
no  color  of  title,  the  right  will  not  extend  1h'- 
.vond  the  actual  possession,— the  ptnlis  pos- 
se.ssio."  Klllott,  Roa<ls  &  St.  p.  1»!,  and 
cnsps  citetl.  It  Is  urged  by  the  appellant 
that,  conceding  the  Instruction  to  be  wrong, 
it  is  evident  tliat  the  jury  were  not  mlslcil, 
and  that,  the  error  being  without  prejn<lice, 
the  Judgment  should  stand.  But  this  court  Is 
unable  to  say  whether  the  verdict  of  the 
jury  was  brought  altout  b.v  finding  the  fact 
to  be  that  the  gravel  was  outside  of  the 
60-foot  limit,  or  whether  they  took  the  in- 
struction of  the  court  into  consideration,  and 
found  from  the  testimony  that  it  was  outside 
of  the  road  actually  used,  without  regard 


to  the  ineffectnal  attempt  to  eatabi 
road  60  feet  in  width;  and.  it  not  ai 
afHrnuitively  that  the  error  wjis 
prejudice,  the  judgment  must  be  r 
There  is  some  question  under  tlie  < 
as  to  whether  the  gravel  was  taken 
outside  of  the  60-foot  limit,  which  I 
cluslvely  the  province  of  the  Jury  to  ] 
on;  also,  as  to  where  the  user  was,  an( 
tent  of  the  user,— so  that,  upon  the 
of  the  judgment,  a  new  trial  wiU 
dered. 

AXDERS,  SCOTT,  and  STILES,  . 
cur. 


SOULES  V.  McLEAX  ot  al. 

(Snpreiiio  Court  of  Washington.    Dec.  2 

TbCST— PCBCBASB  OF  L*ND — PaRTKBHSHII 
MBXT — EVIDEXCB. 

S.,  who  had  an  option  on  land 
entered  into  bu  agreement  with  L. 
whcreliy  L.  wna  to  furnish  the  monej 
the  lauds  nt  $15  per  acre,  and  S.  and 
to  have  an  interest  in  the  protits.  T 
were  to  be  sold  as  lots;  and  the  cont< 
S.  was  that  a  partnership  was  to  exist 
the  three,  whereby,  after  takiug  out 
peuses,  S.  and  K.  were  to  each  have  a 
of  the  profits.  L.  claimed  that  the  pai 
was  to  exist  but  two  years,  and  that  1 
orty  then  unsold  was  to  belong  to  him  ; 
ly.  The  lands  were  conveyed  to  L., 
pointed  S.  and  K.  agents  to  sell.  Th 
recited  the  agreement  between  the  par 
they  were  silent  as  to  the  dispositioi 
land  unsold.  S..  and  his  wife  and  c 
testified  that  X...  requested  that  the  tifl 
be  put  in  him,  to  facilitate  sales;  he  tc 
trustee  for  the  partnership.  Several  pt 
testified  that  L.  spoke  of  S.  as  part  ov 
partner.  During  the  two  years,  only 
part  was  sold:  not  amounting  to  the 
the  improvements,  which  wore  mostlj 
part  unsold.  All  of  the  expenses,  how 
eluding  taxes  for  all  the  land,  were  ch 
the  partnership.  K.,  apparently  agair 
est,  testifiecl  for  1j.,  but  stated  that 
was  worth  $30  per  acre.  Held,  that  L. 
the  land  iu  trust. 

Appeal  from  superior  court,  Skagit 
Henry  McBride,  Judge. 

Action  by  T.  W.  Soules  against  G< 
McLean  and  others.  Judgment  for 
ants.     Plaintiff    appeals.     Reversed. 

Sinclair   &   Smith,   for  appellant. 
&  Houser,  for  respondents. 


SCOTT,  J.  This  is  an  action  in 
brought  by  plaintiff  for  the  purpose 
ing  up  the  affairs  of  a  copartnership 
Ing  of  himself  and  the  respondents 
and  (ieorge  D.  McLean.  lie  asked 
nccoimting,  and  that  the  defendant 
I>.  SIcLean,  in  whose  name  certain 
tate  stood,  which  the  plaintiff  claii 
longed  to  said  copartnership,  be  dec 
be  holding  the  same  as  trustee,  and  es 
as  .a  trustee  of  the  plaintiff  of  a  on 
interest  therein,  which  he  alleged  tc 
individual  proportion  of  <»'  interest 

>  For  opinion  on  motion  to  rctax  costs,  see  3E  '. 
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and  also  that  said  McLean  be  required 
»unt  for  certain  moneys,  notes,  con- 
and  evidences  of  indebtedness  which 
;en  received  by  htm  in  the  conduct  of 
'm's  business.  The  lands  in  question 
:  of  a  large  portion  of  the  town  site  of 
wn  of  Burlington,  in  Skagit  county, 
tion  to  buy  these  lands  had  been  grant- 
January,  1890,  by  the  defendant  Mc- 
!Tho  was  the  original  owner  thereof,  to 
ilntlff  and  three  other  persons,  not  par- 
<  this  action.  Near  the  expiration  of 
ear,  it  seemed  liicely  that  said  persons 
be  unable  to  comply  with  the  terms 
I  purchase,  whereupon  plaintiff  sought 
ict  a  new  arrangement,  whereby  an- 
:ompany  would  be  formed  to  take  said 
and  obtained  permission  from  McKay 
w,  if  he  could.  With  this  in  view,  he 
iched  the  defendant  McLean,  and  in- 
1  him  of  said  prior  arrangement,  and 
being  likely  to  fall  through,  and  his 
to  effect  a  new  arrangement,  whereby 
inds  could  be  taken,  and  of  the  terms 
rbicb  the  same  could  be  procured  from 
y.  The  lands  comprised  several  hnn- 
icres,  in  quantity;  and  he  Informed 
.n  that  ilcKay  would  dispose  of  the 
It  the  rate  of  $15  per  acre,  and  an  in- 
In  the  profits  that  might  be  made  from 
g  the  same,  and  selling  to  other  par- 
nd,  furthermore,  that  McKay  desired 
ciu-e  a  loan  of  several  thousand  dol- 
PlaintlfT  contends  that  McLean  was 
s  to  effect  the  proposed  arrangement, 
at  It  was  agreed  between  himself  and 
ifendants,  McKay  and  said  McLean, 
ley  would,  and  that  they  did.  form  a 
nersbip  for  the  purpose  of  taking  an 
on  said  lands  at  the  rate  of  $1-5  an 
mi  platting  the  same  as  a  town  site, 
at  they  were  to  make  various  improve- 
thereon,  and  place  said  lands,  when 
I,  upon  the  market.  That  the  price  of 
r  acre,  and  the  expense  of  platting  and 
Idng  such  improvements  as  should  be 
together  with  other  necessary  expendl- 
9hould  be  charged  up  as  expenses,  and 
us  received,  over  the  cost  price  and 
expenditures,  should  be  divided  be- 
said  parties, — one-half  to  McLean,  and 
irth  to  plaintiff,  and  one-fo»u-th  to  Mc- 
That  a  written  contract  to  this  effect 
ever  executed  by  said  parties.  That 
as  drawn  by  McLean,  but  that  he, 
time  subeequently,  came  to  plaintiff's 
ice.  In  said  town  of  Burlington,  and 
led  him,  in  the  presence  of  his  wife 
inughter,  that  he  had  reduced  said 
lent  to  writing,  but  had  not  brought 
li  him,  because  he  bad  thought  of  a 
arrangement;  that  it  was  likely  to 
rass  them  a  good  deal.  In  disposing  of 
inds.  If  the  legal  title  was  allowed  to 
1  In  McKay,  for  the  reason  that  he 
bsent  from  said  town  and  county  a 
>ortion  of  the  time,  and  that  It  would 
Elcult  to  find  him,  to  execute  convey- 


ances and  attend  to  other  necessary  busi- 
ness, and  for  that  reason  he  thought  it  better 
that  the  title  to  said  lands,  or  a  portion  of 
them,  be  conveyed  outright;  and,  upon  be- 
ing asked  in  whose  name  be  proposed  to 
have  the  title,  he  said  that,  as  he  was  to  ad- 
vance the  money,  be  thought  It  would  be  no 
more  than  right,  as  affording  him  additional 
security  therefor,  that  the  title  should  be 
taken  in  his  name.  Some  further  conversa- 
tion was  had  In  relation  thereto,  and  subse- 
quently an  arrangement  was  effected,  where- 
by several  hundred  acres  of  said  land  were 
deeded  by  McKay  to  McLean,  and  the  same 
were  thereafter  platted,  as  previously  talked 
of,  and  Improvements  were  made  thereon, 
in  the  way  of  building  a  schoolbouse,  grad- 
ing and  pinnking  streets,  clearing  said  lands, 
etc.;  and  certain  papers  were  executed,  ap- 
Itointlng  plaintiff  and  McKay  agents  for  the 
purpose  of  effecting  sales  of  said  lands  to 
other  parties.  The  defendant  McLean  did 
not  reside  at  Burlington  aforesaid,  and  Mc- 
Kay was  away  therefrom  a  large  portion  of 
the  time.  Sales  were  negotiated  by  plain- 
tiff of  various  tracts  to  outside  parties,  and 
money  and  evidences  of  indebtedness  re- 
ceived therefor,  which  were  delivered  to  Mc- 
Lean, as  custodian  of  the  firm's  property. 
Several  thousand  dollars  were  expended,  in 
the  wny  of  making  Improvements  upon  said 
lands,  but  none  of  said  amounts  are  definite- 
ly apparent,  from  the  testimony.  The  books, 
contracts,  etc.,  by  which  it  is  claimed  the 
same  appear,  were  admitted  in  evidence.  It 
is  further  contended  by  plaintiff  that,  upon 
the  expiration  of.  the  time  limited  for  said 
copartnership  to  continue,  all  lands  remain- 
ing unsold  were  to  be  divided  between  the 
members  of  said  firm,  of  which  plaintiff  was 
to  receive  one-fourth.  The  defendants  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  but  admitted  In  their  tes- 
timony that  a  copartnership  was  formed  for 
the  purposes  claimed,  to  continue  for  two 
years,  but  denied  that  either  plaintiff  or  Mc- 
Kay was  to  have  any  interest  in  the  lands 
remaining  unsold  at  the  expiration  thereof. 
The  court  below  dismissed  the  cause,  and 
plaintiff  appealed. 

Notwithstanding  the  fact  that  the  learned 
judge  of  said  court  heard  the  witnesses  testi- 
fy, we  are  unable  to  agree  with  the  con- 
clusions reached  by  him  upon  the  evidence, 
which  appeals  to  us  so  strongly  in  favor 
of  the  plaintiff  that  we  are  constrained  to 
reverse  the  findings  of  the  lower  court  there- 
on. We  deem  It  unnecessary  to  set  the  evi- 
dence forth  In  detail,  or  to  give  more  than 
a  brief  summary  of  it.  The  evidence  upon 
the  part  of  the  plaintiff  consisted  of  the 
testimony  of  himself  and  his  wife  and 
daughter,  and  several  persons  who  had  pur- 
chased some  of  the  lands  in  question,  or 
who  had  negotiated  therefor,  many  of  them 
being  entirely  disinterested  In  the  result  of 
the  case.  From  the  testimony  of  these  dis- 
interested witnesses,  it  appears  that  the  de- 
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fendant  McLean,  upon  a  number  of  occa- 
eions,  spoke  of  plaintiff  as  being  part  owner, 
partner,  and  part  proprietor  In  the  owner- 
ship, of  said  lands;  and,  from  the  testimony 
of  the  plaintiff  and  his  wife  and  dtiuebtor, 
it  appeared  that  upon  the  occasion  of  de- 
fendant McLean's  calling;  at  their  house. 
when  he  proposed  the  arranRement  with  re- 
gard to  taking  the  title  to  the  lands  In  his 
own  name,  be  expressly  stated  that  the  ef- 
fect of  It  would  be  that  he  would  hold  the 
same  only  as  a  trustee  of  the  copiirtnershlp. 
The  testimony  of  Mcl>ean  as  to  these  mat- 
ters is  not  satisfiictory,  as  supporting  his 
contention  with  reference  to  the  agreement 
Some  of  these  statements,  so  claimed  to  have 
been  made  by  him.  he  admitted  to  be  true. 
He  denied  some  of  them,  and  could  not  re- 
member with  regard  to  others.  He  admit- 
ted having  written  a  letter  to  one  Wilson, 
who  was  negotiating  for  a  mill  site  upon 
said  lands,  which  letter  was  introduced  in 
evidence,  and  which  clearly  referred  to  the 
Dlalntiff  as  a  part  owner  of  the  lands  In  con- 
troversy. McKay  testified  In  favor  of  Mc- 
Lean, and.  apparently,  against  his  own  in- 
terests. He  testlfled  that  neither  himself  nor 
the  plaintiff  was  to  have  any  Interest  In  the 
lands  remaining  unsold,  but  that  the  same 
were  to  belong  to  McLean,  exclusively,  at 
the  expiration  of  the  time  limited  for  their 
copartnership  to  continue;  that  he  was  to 
set  $15  per  acre  for  the  land  conveyed,  and 
one-fourth  of  the  profits  arising  from  such 
Rnles  as  should  be  made,  whatever  there 
nii(;ht  be;  that  all  expenses  for  Improve- 
ments, etc.,  were  to  be  first  paid  from  the 
moneys  received  from  the  sales.  He  further 
testified  that  said  land  was  of  the  value 
of  $30  per  acre.  Under  the  agreement,  ac- 
cording to  bis  testimony,  he  would  be  com- 
peHed  to  part  with  all  of  said  land  for  tbe 
sum  of  $15  per  acre,  and  for  the  further  sum 
—much  or  little,  as  It  might  be— arising  from 
a  one-foiu^b  Interest  in  such  profits  as  might 
l>e  made  from  the  lands  that  should  be  sold, 
if  any,  during  the  copartnership,  after  pay- 
ing for  all  Improvements  upon  the  whole  of 
said  lands,  and  other  expenses.  Tbe  defend- 
ant Ella  R.  McLean,  and  two  other  wit- 
nesses, who  were  called  in  to  adylse  McKay 
with  regard  to  the  transactions  in  question 
during  certain  negotiations  had  at  the  city 
of  Olympla,  between  himself,  McLean,  and 
the  plaintiff,  at  which  time  the  title  was 
conveyed  by  McKay  to  McLean  of  certain 
of  the  lands,  and  a  mortgage  executed  by 
him  to  McLean  upon  the  balance,  for  moneys 
loaned  by  McLean  to  him,  testlfled  for  the 
defendants.  Said  mortgage  contained  an  op- 
tion or  agreement  to  pivchnse  the  mortgaged 
lands,  by  virtue  of  which  McKay  agreed  to 
convey  the  same  to  McLean  at  the  price 
aforesaid;  the  lands  conveyed  and  the  lands 
mortgaged  being  tbe  whole  of  the  lands 
which  plaintiff  had  previously,  with  others, 
obtained  the  option  to  purchase  as  aforesaid, 
Ajid  plaintiff  executed  a  quitclaim  deed  to 


convey  his  interest  In  said  lands  nndc 
original  option.  Written  authority 
as  agent  was  also  executed  at  that 
bv  McLean  to  McKay  and  the  pli 
which  writing  recites  tbe  terms  of  the 
ment,  except  with  reference  to  certal 
or  tracts  which  were  to  be  selected  1 
Individual  members  of  the  firm,  and 
to  belong  to  each  separately,  and  ex( 
said  nothing  with  regard  to  any  disp 
of  the  lands  which  should  remain  un 
It  was  contended  by  plaintiff  that  ti 
tbority  to  act  as  agent  was  executed 
Instance  of  McLean,  who  represented  ' 
that  It  would  be  necessary  to  have  som 
to  show  Intending  purchasers  that  h 
authority  to  n^otlate  sales,  as  tlie  le 
tie  to  the  lands  stood  in  him.  It  la  e 
Qiat  these  othor  witnesses  wbo  testifi 
the  defendants  knew  nothing  of  tbe 
talks  m:  arrangements  between  the  p 
It  appears  that  they  supposed  that  the 
actions  there  had  evidenced  the  whole 
ment  between  the  parties.  It  appear: 
the  testlmcHiy  that  the  larger  pcxtion 
money  expended  In  making  lmprov< 
was  expended  upon  that  part  of  th< 
which  Is  still  unsold,  and  which  Sd 
claims  is  his  Individual  property.  It  : 
contended  by  McLean  that  the  expen< 
for  Improvements  exceed  the  amount  o 
eys  received  from  such  sales  as  were 
by  several  thousand  dollars.  It  forth 
pears  that  tbe  moneys  paid  for  pur 
made  by  McLean  under  tbe  option  af< 
contained  In  the  mortgage  were  diarj 
as  expenses  against  the  copartnersh 
well,  also,  as  the  taxes  paid  by  him  ' 
lands.  It  also  appears  that  McLean  v 
cured  toe  all  moneys  advanced  tmi 
by  him  In  said  transactions  by  virtue  ( 
arrangement,  and  that  he  was  to  rece 
agreed  rate  of  Interest  thereon.  The  t 
manner  of  making  Improvements  ap< 
whole  of  said  lands,  and  the  charging 
expenses  against  the  copartnership,  to 
with  the  fact  that  contemplated  sales  i 
side  parties  might  be  few,  and  amount 
Ized  therefrom  uncertain,  and  perha] 
fling,  compared  with  the  amounts  In 
and  expended,  tend  very  materially  t 
port  the  claim  of  the  plaintiff  tbat  ^ 
was  to  bold  all  of  said  lands  In  tm 
the  copartnership:  and  under  said  vU 
transaction  was  apparently  a  profital 
for  all  parties,  while,  under  the  conton 
the  defendants.  It  might  result  dlsasl 
to  all  except  McLean,  and  especially  t 
the  plaintiff,  who  was  to  devote  his 
time  to  the  copartnership  business 
which  It  appears  he  did  do,  and  that  1 
received,  at  most,  but  very  small  recoi 
therefor  Individually.  Of  course,  th 
that  It  might  so  result  would  not  b 
elusive  evldrace  that  the  parties  d 
make  a  hard  bargain,  so  tar  as  plali 
concerned;  but  It  Is  a  circumstance 
taken  In  conneclion  with  the  other  test 
igitized  by  VjOOQ  IC 
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irtbag  the  contention  of  the  plaln- 

i  of  the  opinion  that  the  cause  mnst 
ied  and  remanded,  with  instructions 
iccounUng  be  bad  upon  the  evidence 
Ml,  and  such  furtlier  evidence,  if 
the  lower  court  may  permit  to  be 
id  for  that  purpose,  upon  a  proper 
of  the  business  and  transactions  of 
I  and  Its  members,— especially,  of  all 
ind  property  received  by  the  defend- 
rge  D.  McLean,  and  of  nil  moneys 
1  by  him  for  the  firm;  and  that 
endant  George  D.  McLean  be  de- 
trustee  for  said  firm  and  its  mem- 
the  proportions  stated,  of  all  lands 
md  that  the  amount,  thereof  be  as- 
[;  and  that,  in  case  he  has  expended 
>ney8  tcyr  the  firm  ttian  he  has  re- 
le  have  a  lien  on  the  lands  imsold 
mount  thereof,  with  Interest  thereon, 
ke  agreement;  and  that  said  indebt- 
0  him  shall  first  be  paid  out  of  any 
arising  from  the  collectiMi  of  notes 
lences  of  indebtedness  to  the  firm, 
tng  from  future  sales  ordered  by  the 
!  any;  and  that  a  full  accounting 
>f  all  the  business  of  said  firm;  and 
other  relief  and  proceedings  as  may 
isary  to  dispose  of  the  copartnership 
and  property  in  accordance  with  the 
lere  expressed,  and  to  protect  the 
f  the  parties  meanwhile;  and,  fur- 
it  as  it  appears  the  defendant  Ella 
ean  has  no  Interest  in  the  property 
firm  or  in  said  lands,  except  such 
lay  have  by  way  of  a  community  In- 
f  any,  as  the  wife  of  said  George 
!an,  that  It  be  adjudged  that  she  has 
est  In  the  proportion  of  all  the  said 
'  and  lands  belonging  to  plaintiff, 
a  and  remanded,  accordingly;  the 
y  and  exhibits  to  be  remitted  to  said 
court  of  Skagit  county. 

'  and   STILES,  JJ.,   concur.     DUN- 
.  J.,  and  ANDERS,  J.,  not  sitting. 


STATE  T.  TOWNSEXD.  • 
t  Court  of  Washington.    Dec.  26, 1893.) 

— SlTFlCIBNOT    OP  InBICT.MENT— Ixnoi  SE- 

iF  Witnesses  —  Instructions  —  Ixtima- 
>r  Oun-T  —Hew  Tbiai.  —  Nbwlt-Discov- 
!tidbnce. 

n  indictment  drawn  under  Pen.  Code, 
oviding  that  an  assault   with  a  deadly 

with  an  intent  to  inflict  bodily  injury, 
>  considerable  provocation  appears,  "or 
le  circumstances  of  the  assault  show  a 
malignant,  and  abandoned  heart,  shall 
etc.,  which  alleges  that  defendant,  with 
It  to  do  great  bodily  harm,  and  with- 
iderable  provocation,  "and"  with  a  will- 
ignant,  and  abandoned  heart,  did  maico 
lit  with  a  deadly  weapon,  is  not  bad, 
icity,  as  one  crime,  only,  is  charged, — 
naking  "an  assault  with  a  deadly  weap- 

an  intent  to  do  great  bodily  injury." 


2.  A  verdict  In  a  criminal  cause,  on  con- 
flicting evidence,  will  not  lie  set  aside,  on  ap- 
peal, as  l>einK  against  the  weight  of  the  evi- 
dence. 

3.  As  the  object  of  2  HUl's  Code,  i  1239, 
providing  that  the  names  of  the  witnesses  for 
the  state  shall  be  indorsed  on  the  back  of  the 
indictment,  is  merely  to  give  defendant  notice, 
that  he  may  prepare  his  defense,  a  conviction 
will  not  be  reversed  because  certain  witnesses, 
whose  names  did  not  appear  on  the  indictment, 
testified  for  the  state,  where  no  continuaui.-e 
was  asked. 

4.  It  cannot  be  said  that  the  trial  judpe  in- 
timated his  belief  in  the  guilt  of  defendant 
because,  in  an  instruction,  he  gave  the  itenalty 
attached  to  the  crime  with  which  defendant 
was  charged,  where  the  instruction  was  a  mere 
reading  of  the  statute  under  which  the  indict- 
ment was  drawn,  and  it  was  necessary,  owing 
to  its  peculiar  phraseology,  to  read  the  part 
fixing  the  penalty,  to  complete  the  sense. 

5.  A  motion  for  a  new  trial  alleged  that 
the  prosecuting  attorney  had  stated,  in  open 
court,  that  he  did  not  intend  to  further  pros- 
ecute defendant;  that  this  statement  was  com- 
municated to  defendant,  then  in  jail;  that  de- 
fendant, relying  on  it,  failed  to  summon  any 
witnesses;  that  at  the  trial  the  witnesses  were 
Indians,  and  defendant  did  not  know  that  any 
white  person  was  present  at  the  difliculty;  and 
that  it  was  not  until  after  the  trial  that  he  dis- 
covered that  a  white  person  was  present.  HM, 
that  the  motion  should  have  been  granted. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  Snohomish 
county;  John  O.  Denney,  Judge. 

John  Port  Townsend  was  convicted  of  mak- 
ing an  assault  with  a  deadly  weapon,  and  ap- 
peals.    Reversed. 

Coleman  &  Hart,  for  appellant 

The  Information  charged  more  than  one 
crime.  State  v.  Goodwin,  (Kan.)  6  Pac.  899; 
1  Chitty,  Crim.  Law,  54;  Whart  Crim.  PL 
{|  244-255;  Blsh.'  Crim.  Proc.  43a-144;  2 
Hill's  Code,  }  123i 

L.  C.  Whitney,  Pros.  Aity.,  for  the  State. 


DUXBAU,  C.  J.  The  information  in  this 
case,  omitting  the  formal  part.  Is  as  follows: 
"The  said  Johu  Port  Townsend,  on  the  9th 
day  of  May,  1893,  in  the  county  of  Snohomish 
and  state  of  Washington,  did  wllifuily  and 
feloniously,  with  the  intent  to  do  great  bodily 
harm  to  one  Skagit  Jerry,  and  without  con- 
siderable provocation,  and  with  a  willful,  ma- 
lignant and  abandoned  heart  make  an  as- 
sault upon  the  person  of  the  said  Skagit  Jerry 
with  a  deadly  weapon,  to  wit,  a  certain 
pocketknife,  and  did  then  and  there  beat, 
bruise,  woimd,  and  illtreat  him,  the  said 
Skagit  Jerry,  against  the  peace  and  dignity 
of  the  state  of  Washington."  To  this  infor- 
niatlon  the  defendant  demurred  on  the  ground 
that  more  than  one  offense  was  charged.  The 
contention  Is  that  the  Information  is  bad,  un- 
der section  1238  of  the  Code  of  Procedure, 
which  provides  that  the  Indictment  or  infor- 
mation must  charge  but  one  crime,  and  in  one 
form  only.  This  contention,  we  think,  can- 
not be  sustained,  and  It  Is  not  borne  out  by 
the  authorities  cited  by  appellant  In  State 
T.  Goodwin,  (Kan.)  6  Pac.  "OO-  the  defend-  C^r\r\n]r> 
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ant  n-ns  charged  wltb  felonloualy  taklug  away 
from  her  father  a  certain  female,  for  the  pur- 
poses of  prostitution  and  concubinage,  under 
the  statute  which  prorldes  that  every  person 
who  shall  take  away  any  female,  etc.,  for  the 
purposes  of  prostitution  or  concubinage,  shall, 
upon  convietion,  be  punished,  etc.;  and  the 
court  very  properly  held  the  indictment  bad, 
for  duplicity,  because  there  were  two  distinct 
crimes  charged.  In  the  conjimctive,  and  a  mis- 
Joinder  of  two  distinct  felonies  in  one  count. 
"If,"  says  the  court,  "the  appellant  toolv  away 
the  female  for  the  purpose  of  prostitution, 
he  would  be  guilty  of  one  offense;  but  if  he 
took  ber  away  for  concubinage,  but  not  for 
prostitution,  he  would  be  guilty  of  another 
offense."    And  the  court  proceeds  to  show 
the  difference,  in  fact,  between  the  two  dif- 
ferent acts  or  crimes.    But  there  is  no  simi- 
larity between  that  case  and  the  one  at  bar. 
The  statute  under  which  this  Indictment  was 
drawn  provides  that  "an  assault  with  a  dead- 
ly weapon  with  an  Intent  to  Inflict  upon  the 
person  of  another  a  bodily  injury,  where  no 
considerable  provocation  appears  or  where 
the  drcumstances  of  the  assault  show  a  wil- 
ful,  malignant  and   abandoned   heart,  shall 
subject  the  offender  to  Imprisonment,"  etc. 
Pen.  Code,  {  23.    The  Information  follows 
the  language  of  the  statute,  but  instead  of 
stopping  with  the  allegation,  "where  no  con- 
siderable provocation  appears,"  adds  also  the 
other   condition   mentioned    by  the  statute, 
namely,  "with  a  wilful,  malignant  and  aban- 
doned heart"    But  the  one  crime,  only.  Is 
charged,  and  that  is  an  assault  with  a  deadly 
weapon,  with  Intent  to  do  great  bodily  harm; 
and  when  that  is  coupled  with  either  of  the 
conditions,    namely,    "without    considonible 
provocation,"  or  "with  a  wUful,  malignant 
and  abandoned  heart."  a  crime  is  made  out; 
and  It  is  as  clearly  made  out  when  both  the 
conditions  accompany  the  act,  as  when  it  Is  ac- 
companied by  one,  and  is  exactly  the  same 
crime   in   both  instances.     Either    condition 
constitutes  the  crime.    Both  together  do  no 
more. 

The  contention  that  the  verdict  was  against 
the  weight  of  the  evidence,  we  need  not  seri- 
ously consido*.  That  was  the  main  question 
for  the  consideration  of  the  Jury.  The  testi- 
mony was  as  conflicting  as  testimony  could 
well  be,  and  the  verdict  of  the  jury  will  not 
be  disturbed  by  this  court  on  that  ground. 

It  is  also  contended  by  appellant  that  the 
court  erred  in  permitting  certain  witnesses 
to  testify,  whose  names  bad  not  been  in- 
dorsed on  the  indictment  before  the  trial. 
There  seems  to  have  been  no  excuse  for  not 
indorsing  the  names  of  these  witnesses  on  the 
indictment.  In  compliance  with  the  require- 
ments of  section  1230  of  the  Code  of  Pro- 
cedure, and  we  do  not  now  decide  that  any 
excuse  would  avail  the  state  for  the  want 
of  notice;  but  as  the  object  of  this  statute  Is 
evidently  only  to  give  notice  to  the  defendant 
who  bis  accusers  are,  and  to  prevent  him 
from  being   forced  Into  trial   without  this 


knowledge,  which  would  presumably  ei 
him  to  Intelligently  prepare  his  defense 
do  not  think  that  a  simple  objection  tc 
indictment  is  sufficient  to  warrant  a  rev 
of  the  case.  If  it  were  true  that  by  re 
of  a  want  of  notice  the  defendant  was  not 
pared  for  trial,  he  sbotdd  have  made 
known  to  the  court  by  a  motion  for  a 
tinuance.  Not  having  done  this.  It  is  re 
able  to  presume  that  he  considered  hii 
ready  for  trial,  and  that  he  was  not  in. 
by  want  of  notice. 

We  do  not  see  any  merit  In  appeU 
fourth  and  fifth  assignments  of  errors, 
no  doubt  true  that  the  jury  has  nothing 
with  the  penalty  which  attaches  to  offc 
but  in  this  Instance  the  court  simply  re. 
the  Jury  the  statute  under  which  the  1 
matlon  was  drawn;  and,  under  the  pe< 
phraseology  of  that  statute,  the  cood 
sense  could  'not  be  obtained  without  ret 
the  whole  section.  We  think  the  idea 
the  Jury  must  have  concluded  that  the  ; 
believed  the  defendant  was  guilty,  be 
the  penalty  was  mentioned,  is  purely  : 
ful,  and  not  warranted  by  the  Instruct 

The  last  contention  of  the  appellant, 
ever,  that  the  court  should  have  gran 
new  trial  upon  the  showing  made  of  n 
discovered  evidence,  we  think  Is  mei 
ous.  and  that  the  defendant  was  deprlv 
a  substantial  right  by  the  refusal  of  the 
to  grant  a  new  trial  for  the  purpose  < 
taining  the  testimony  of  the  witness  £ 
This  application  for  a  new  trial  was 
upon  the  affidavit  of  Louis  F.  Hart,  di 
ant's  attorney,  and  the  matters  and  t 
sworn  to  are  undisputed.  The  afi 
shows  that  the  prosecuting  attorney,  in 
session  of  the  court,  and  In  the  presei 
divers  and  sundry  persons,  stated  t 
court  that  he  did  not  intend  to  further 
ecute  the  defendant,  John  Port  Towi 
and  that  said  cause  would  be  dismissed 
this  statement  was  couimunicated  to  t] 
fendant  while  he  was  confined  In  the  c 
Jail,  and  was  published  in  the  Hallei 
Times,— a  paper  published,  and  of  gi 
circulation,  in  tlie  community  and  neij 
hood  where  the  defendant  and  bis  t 
aU  reside;  that  by  reason  of  said  stat 
the  defendant  and  his  friends,  dependin 
relying  on  said  statement,  foiled  and 
lected  to  raise  any  money,  or  to  com 
cate  or  correspond  with  the  defendan 
tomeys  as  to  the  advlsaibility  and  nee 
of  procuring  witnesses  to  testify  in  d 
ant's  behalf  on  the  trial  of  the  action 
all  of  the  witnesses  upon  said  trial 
Indians,  and  that  at  the  time  the  Jud 
and  sentence  were  passed  upon  the  defc 
the  attorneys  for  this  defendant,  neiU 
them,  knew,  or  had  any  reason  to  b 
that  any  white  person  was  an  eyewitn 
the  dlfllculty,  row,  or  fight  between  defc 
and  Skagit  Jerry  on  the  night  alleged 
information;  that  it  Is  some  25  miles  fro 
Jail,  where  the^  d$teild4a.t  was  confln 
■jigitizcd  by* 
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,  where  the  dlfflcnlty  occurred.  The 
rtakes  to  guaranty  to  every  person 
lal;  and,  to  Insure  a  fair  trial,  am- 
fpr  preparation  by  the  defendant 
given.  The  prosecuting  attorney  is 
T  of  the  state  to  vrhose  care  and 
le  prosecution  of  this  defendant  was 
d  by  the  law;  and  If  he  made  the 
t  attributed 'to  him,  in  open  court, 
statement  which,  if  not  carried  into 
ould  be  almost  certain  to  mislead 
idant  and  his  attorneys,  and  cause 
%ase  their  preparations  for  defense, 
as  the  cause  of  their  not  dtscoTerlng 
mony  is  certainly  a  reasonable  the- 
must  be  conceded,  imder  the  alle- 
[  the  affidavit,  which  are  too  numer- 
engthy  to  copy  here.  The  materlal- 
!  testimony  of  House  cannot  be  dis- 
it  it  is  urged  that  the  testimony  is 
re,  and  that,  therefore,  a  new  trial 
ot  be  granted  for  the  purpose  of 
it.  This,  no  doubt.  Is  the  general 
there  are  many  exceptions.  State 
3  Wash.  St.  208,  28  Pac.  337.  In 
this  court  said:  "No  fixed  stand- 
}e  established  for  the  measurement 
case,  no  iron-bound  rule  prescribed, 
case  must  be  governed  by  the  clr- 
es  surrounding  it."  The  cricumstan- 
inding  this  case  appeal  more  strong- 
court,  in  favor  of  a  new  trial,  than 
circumstances  in  the  Stowe  Cose. 
iaae  the  defendant  was  not  misled 
ne,  but  he  had  failed,  without  any 
lis  part,  of  obtaining  his  testimony, 
defendant  had  been  actually  mis- 
n  officer  of  the  court  and  of  the 
ut  the  prominent  feature  which 
out  of  the  reason  of  the  rule  of 
re  testimony  Is  the  fact  that  the 
equlred  here  is  the  only  white  wit- 
he case.  The  testimony  adduced  at 
of  the  cause  was  exclusively  the 
'  of  Indians;  all  of  them,  evidently, 
on  one  side  or  the  other,  and  in  a 
Ited  condition,  from  the  combined 
I  of  hatred  and  rum  at  the  time 
Sifflculty  occurred.  Their  testimony 
e  given  through  the  medium  of  in- 
I,  and  was,  at  the  best,  disjointed, 
Ible,  and  unsatisfactory;  and.  wheth- 
intlmcnt  be  founded  in  reason  or 
,  it  is  a  ^fact  well  known  to  citizens 
oast  that  Jurors  wiH  not  give  the 
dence  to  Indian  testimony  as  they 
he  testimony  of  respectable  white 
:n  fact,-  they  have  not  the  same 
for  Judging  the  credibility  of  the 
^ho  talks  a  foreign  language,  as 
)  of  a  witness  who  speaks  their  own 
and  it  cannot  be  denied  that,  if  the 
louse  would  testify  to  the  state  of 
lich  the  affidavit  states  he  wlU,  the 
the  trial  would  probably  be  dlfTer- 
if  that  be  true,  then  the  testimony 
rail  within  the  inhibition  of  cumu- 
ttimony.  We  think,  under  all  the 
J5i'.no.3— 24 


circumstances  of   this  case,   the  Judgment 
should  be  reversed,  and  a  new  trial  allowed. 

STILES    and    SOOTT,    JJ.,    concur.     AN- 
DERS, X,  not  sitting.    HOYT,  J.,  dlstienta. 


BOWEN  V.  GAIN  et  «L 
(Supreme  Court  of  Washington.    Dec.  26, 1888.) 
ApPBAii—  NoTics  or  Statement  or  Facts  —  Sur- 

nCIENCT. 

Under  2  Hill's  Code,  8  1422,  which  pro- 
vides that  on  appeal  any  party  desiring  to  have 
any  facts  made  a  part  of  the  record  shall  pre- 
pare and  file  a  statement,  and  stiall  give  notice 
thereof  to  the  opposite  party  within  thirty  days 
after  the  judgment,  a  notice  of  the  filing  and 
preparing  of  a  statement,  mailed  to  the  opposite 
party,  residing  in  the  some  town  as  the  filing 
par^,  on  the  thirtieth  day,  and  not  received 
until  two  days  after  the  mailing,  is  insufficient, 
as  there  is  no  statute  provision  for  serving  no- 
tices by  mail  where  both  parties  live  in  the 
same  town. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  George  H.  BoWen  against  James 
Cain  and  others.  Judgment  for  plaintiir. 
Defendants  appealed.  Appeal  dismissed,  and 
judgment  affirmed. 

Fairchild  &  Rawson,  for  appellants.  J.  P. 
de  Mattos  and  Bruce  &  Brown,  for  respond- 
ent 

DUNBAR,  O.  J.  Respondent  moves  to  dis- 
miss the  appeal,  and  to  affirm  the  judgment 
in  this  case,  for  the  reason  that  no  notice  of 
the  statement  of  facts  was  given  within  the 
30  days  required  by  the  statute*  after  the 
rendition  of  the  judgment  appealed  from. 
The  judgment  was  rendered  on  the  19th  day 
of  November,  1892.  The  affidavit  of  the  re- 
spondent's attorney  sets  up  the  fact  that  the 
notice  of  the  settlement  of  the  statement  waa 
received  by  him  on  the  2l8t  day  of  Decem- 
ber, 1892,  from  the  post  office  at  Whatcom, 
where  he  resided,  and  that  the  envelope  con- 
taining the  notice  showed  that  the  same  had 
been  mailed  on  the  20th  day  of  December, 
1892;  while  the  appellants'  attorney  makes 
affidavit  that  the  notice  was  mailed  by  liim 
befco'e  0  o'clock  P.  M.  on  the  19th  day  of  De- 
cember, 1892.  Conceding,  for  the  purpose  of 
this  decision,  that  the  notice  was  mailed  on 
the  19th,  as  claimed  by  appellants,  yet  we 
think  this  motion  will  have  to  be  sustained, 
for  the  reason  that  there  is  no  provision  of 
law  for  serving  notices  by  mall  where  par- 
ties, appellant  and  respondent, .  both  live  In 
the  same  town.  The  General  Statutes  pro- 
vide that  the  service  of  notices  of  appeal 
shall  be  governed  by  laws  governing   the 


'  2  EUli's  Code,  g  1422,  provides  that  in  all  ac- 
tions in  which  an  appem  lies  to  the  supreme 
court  any  party  who  desires  to  have  any  ma- 
terial facta  made  a  part  of  the  record  shall 
prepare  and  file  a  statement  of  such  facts,  and 
shall  give  notice  thereof  to  the  opposite  party 
within  30  days  after  the  judgment  appealed 
from  was  rendered. 
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service  of  notice  In  the  superior  court  Sec- 
tion 20,  p.  414,  of  the  Laws  of  1893,  provides 
that  service  by  mall  may  be  made  when  the 
person  .making  the  service  and  the  person  to 
whom  it  Is  to  be  made  reside  In  different 
places,  betn'een  which  is  a  regular  com- 
munication by  mail.  There  Is  no  other  pro- 
Tision  for  service  by  mall.  In  this  case  it  is 
conceded  that  the  parties  live  in  the  same 
place  or  town.  Rule  26  of  this  court  (28  Pac. 
vll.)  also  provides  that  service  may  be  madia 
by  mail  when  the  parties  making  the  serv- 
ice, and  the  parties  on  whom  such  service  is 
to  be  made,  reside  in  different  places;  and 
the  service  by  mall  is  restricted  to  that  con- 
dition. In  this  case  the  party  was  not  with- 
out a  remedy.  If  the  matters  alleged  in  his 
affidavit  are  true,  he  could  have  served  fbe 
notice  within  the  time  by  leaving  it  at  re- 
spondent's place  of  abode  with  some  one 
competent  to  receive  It  No  service  having 
been  made  as  required  by  law,  the  statement 
of  facts  must  be  stricken,  and,  it  being  an 
equity  case,  the  cause  will  be  dismissed,  and 
the  judgment  afOrmed. 

STIIiBS,  HOYT,  SCOTT,  and  ANDBRS, 
J7n  concur. 


AOEB  T.  SMITH  et  aL 

(Supreme  Court  of  Washington.    Dec  2T,  1808.) 

Waoeh— Patmknt  bt  Okdicr. 

An  order  given  to  plaintiff  for  labor  per- 
formed, directing  another  to  "pay  to  [plaintiff] 
$li90,"  is  not  an  evidence  of  indebtedness  for 
wages  payable  "otherwise  than  in  lawful  mon- 
ey of  the  United  States,"  within  the  prohibition 
of  Act  Feb.  2,  1888. 

Appeal  from  superior  court.  King  county; 
Bichard  Osbom,  Judge, 

Action  by  S  P.  Agee  against  L^sando: 
Smith  and  Albert  B.  Smith,  partners  doing 
business  as  the  Kent  Mill  Company,  and 
others.  Plaintiff  had  judgment  and  defend- 
ants appeal.    Beversed. 

John  Q.  Barnes,  for  appellants.  William 
Martin,  for  respondent 

HOYT,  J.  TMs  action  was  brought  to  re- 
cover upon  three  several  causes  of  action, 
but,  as  the  questions  arising  on  this  appeal 
as  to  eadi  of  them  are  identical,  it  will  be 
necessary  to  refer  only  to  the  first  Sticb 
cause  of  action  was  founded  upon  the  claim 
of  plaintiff  that  he  had  rendered  personal 
services  for  the  defendants,  who  were  maii- 
ufacturers  of  lumber,  and  that  a  balance  of 
$180  was  found  to  be  due  to  him  upon  a 
statement  of  the  account  It  was  further 
alleged  that  the  defendants  issued  to  the 
plaintiff,  for  payment  of  said  work  and  la- 
bor, a  paper  writing  in  words  and  figures  as 
follows,  to  wit:  "No.  1,013.  Kent,  Wash., 
July  7,  1891.  To  Treasurer  King  County 
Fair  Association:   Fay   to  S.  P.   Agee  one 


hundred  eighty  dollars,  order  Kent  Hi 
on  acct  $180.00.  A  T.  Vandevanter, 
ident  B.  S.  Van  Bokkelen,  Sec"  D 
ants,  by  thdr  answer,  denied  that  upc 
statement  of  such  account  the  ai 
claimed  by  the  plaintiff  was  found  dui 
averred  that  on  such  statement  a  muc 
siun  was  found  due.  A  trial  resulte<j 
judgment  against  the  '  defendants  fo 
amount  claimed,  from  which  they  have 
ecuted  this  appeaL 

It  was  claimed  on  the  part  of  the  re: 
ent  that  the  amount  named  in  the 
above  set  out  was  conclusive  of  the  ai 
found  to  be  due  to  him  upon  the  ai 
stated,  and  with  tliis  claim  the  trial 
seems  to  have  agreed,  as  it  instractc 
inry  as  follows:  "The  court  instruct 
that  under  the  pleadings  in  this  case 
under  the  undisputed  facts,  uncontra 
facts,  in  this  case,  the  whole  case  tun 
on  the  amounts  contained  or  mentioi] 
those  respective  warrants;  that  thore 
other  question  as  to  the  amotmt  of  wa£ 
what  their  accounts  were;  that 
amounts,  if  there  is  any  liability  In  thli 
in  favor  of  the  plaintiff  and  against  ti 
fendants,— that  the  amount  has  been  fti 
these  wamuits,  by  the  parties  thems 
and  there  is  no  other  question  before  y 
the  question  of  amount  That  part  ol 
settled,  if  there  is  any  liability  at  all: 
that  you  are  to  determine  from  the  is 
tlons  given  you."  The  defendants  ex< 
to  this  instruction,  and  we  think  that 
exception  wus  well  taken.  There  was 
Bufilcient  to  go  to  the  Jury  In  support  i 
facts  alleged  In  the  answer  of  the  di 
ants.  The  court  further  Instructed  thi 
that  "If  you  find  from  a  preponderai 
the  evidence  In  this  case  that  these  i 
offered  In  evidence,  and  designated  as 
County  Fair  and  Agricultural  Assoc 
Warrants,'  which  are  signed  by  A.  T. 
devanter  as  presldoit  of  the  assod 
warrants  upon  the  treasurer  of  that 
pany,  were  Issued  and  delivered  by  tl 
fendants  to  the  plaintiff  and  his  assl 
Williams  and  Wilson,  in  paytaent  for 
and  labor  performed,  and  that  demai 
payment  has  beea.  made  upon  the  trei 
of  the  fair  association  for  th«  payme 
these  warrants,  and  {payment  refused 
demand,  then  it  will  be  your  duty  to  fii 
the  plaintiff  for  the  respective  ainounts 
also  as  follows:  "The  court  holds,  and 
structs  you,  that  the  issuance  of  such 
as  this  in  payment  for  wages,  and  whl< 
not  paid  upon  demand,  would  be  In  vie 
of  law;  and  it  mattei-s  not  If  they  w< 
Issued,  whether  the  defendants  had  not 
it  or  not  If  they  themselves  delivered 
warrants  in  paymeut  for  wages,  it  n 
violation  of  law,  unless  they  were  pai 
on  demand.  As  the  undisputed  evldei 
they  were  not  paid,  (the^e  warrants,] 
would  be  In  violation  of  law,  and  woul 
be  a  payment/j^-and  in  so  doing  comi 
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the  prejndlce  of  appellants.  Such 
>ns  were  dearly  erroneous,  unless 
'  above  set  out  came  within  the  pro- 
of the  act  of  the  legislature  ay 
ebmary  2,  1888;  and  from  the  fact 
iTlng  of  these  instructions,  as  wdl 
the  language  of  some  of  the  others, 
lent  that  the  trial  court  held  that 
er  did  come  within  the  proyisioos 
let  If  such  was  the  fact,  the  rul- 
le  coiut  could  perhaps  be  sustained; 
be  instructions  above  set  out  were 
erroneous.  It  therefore  becomes 
r  for  us  to  determine  as  to  whether 
le  defendants,  in  dellTertng  the  <x- 
oestion  to  the  plaintiff,  (if  they  did 
t,  as  to  which  there  was  a  dispute 
stimony,)  violated  the  provisions  of 

By  its  terms  it  was  made  unlaw- 
Bue,  pay  out,  or  circulate  for  pay- 
wages  any  order,  check,  memoran- 
:en,  or  evidence  of  Indebtedness, 
in  whole  or  in  part,  otherwise  than 
.  money  of  the  United  States.  Does 
T  come  within  the  tarns  of  such 
We  are  unable  to  find  that  it  does, 
it  had  been  payable  in  something 
in  lawful  money  of  the  United 
E  Is  questionable  whether  it  would 
le  within  the  provisions  of  said  act, 
was  not  the  ordw,  check,  or  mem- 
of  the  person  making  the  payment 
are  not  called  upon  to  decide  that 
for  the  reason  that  this  order  was 
•ms  iwyable  in  lawful  money  of  the 
bates,  as  such  must  be  held  to  be  its 
>ct,  thou^  the  words  "in  lawful 
'  the  United  States"  are  not  set  out 
It  follows  that  when  the  court  In- 
the  Jury  that,  if  defendants  bad  lo- 
l  order  to  the  plaintiff,  they  would 
for  the  amoimt  thereof  if  the  same 
paid,  it  committed  error,  for  the  rea- 
If  the  giving  of  such  order  was  not 
i,  it  would  have  been  necessary  t(X 
itiff  to  have  presented  it  for  pay- 
d,  if  not  paid,  to  have  seasonably 
be  defendants  of  that  fact;  but  this 
emt  of  presentation  and  teasonable 

nonpayment  was  entirely  omitted 
instruction.  The  other  instruction, 
I  the  Jury  were  told  tliat  the  issue 
der  by  the  defendants  would  l>e  in 
of  law  if  the  same  was  not  paid  on 
was  equally  erroneous,  in  view  of 
that  we  construe  the  order  not  to 
a  the  tesms  of  the  act  of  the  leg- 
above  referred  to.  Some  other 
were  suggested  by  the  brief  of  the 
I,  but  the  material  questions  in- 
1  the  trial,  so  far,  at  least,  as  they 
r  to  be  raised  up<m  a  retrial,  are 
>y  what  we  have  said,  'nue  Jndg- 
st  be  reversed,  and  the  cause  re- 
lor  a  new  triaL 

LR,  C  X,    and    STILES,    SCOTT, 
>EBS,  JJ.,  concur. 


WADSWORTH  v.  SOHOOIi  DIST.  NO.  1  OF 

WHATCOM  COUNTY  et  al.> 
(Supreme  Court  of  Wultingrton.    Dec.  27, 1883.) 

Schools  and  Schooi.  Distkicts — Contractobs' 
Bonds — SnrriciBHCT. 

1.  In  an  action  to  recover  of  a  school  dia- 
trlet  for  material  furnished  a  contractor  for  a 
schoolhouse,   on  the  ground   of  defects  in  the 

bond  required  by  Laws  1887-88,  p.  15,  to  be  .      , 

taken  by  municipal  corporations  from  contract- 
ors, an  objection  that  the  snreties  on  such  bond 
did  not  justify  as  to  their  financial  responsibil- 
ity, as  required  by  Laws  1887-88,  p.  15,  is  not 
available  in  the  absence  of  proof  that  the  sure- 
ties were  not  in  fact  of  such  financial  respon- 
sibility as  would  have  warranted  them  in  justi- 
tylng.  ,  - 

2.  The  fact  that  a  bond  given  by  a  school-  J 
honse  contractor  nnder  Laws  1887-88,  p.  15, 

was  in  terms  payable  to  the  school  district  in- 
stead of  to  the  state  of  Washington,  and  in 
other  respects  failed  to  follow  the  form  required 
by  statute,  does  not  render  it  void. 

3.  The  fact  that  the  bond  was  not  filed  till 
after  plaintiff  had  furnished  the  materials  was 
not  prejudicial  to  him,  if  the  bond  was  filed, 
and  plaintiff  had  notice  thereof,  before  bring- 
ing suit;  the  object  of  filing  snch  bonds  not 
Ixdng  to  give  them  validibr,  but  to  give  no- 
tice to  all  persons  interested. 

Appeal  from  superior  court,  Whatcom 
county;  John  B.  Winn,  Judge. 

Action  by  L  C.  Wadsworth  against  school 
district  Na  1  of  Whatcom  county  and  others. 
A  verdict  tor  plaintiff  was  set  aside,  and  a 
new  trial  granted,  and  plaintiff  appeals.  Af- 
firmed. 

Albert  S.  Cole  and  J.  W.  Romalne,  for  ap- 
pellant.   Bruce  &  Brown,  for  respondents. 

HOYT.  J.  This  action  was  brought  to  re- 
cover of  a  school  district  for  material  fur- 
nished to  a  contractor,  and  used  in  the  erec- 
tion of  schoolhouses  by  said  district.  The 
ground  upon  which  the  plaintiff  sought  to 
hold  the  district  liable  to  him  for  such  ma- 
terial was  that  it  had  not  taken  a  bond,  as 
required  by  the  act  authorizing  municipal 
corporations  to  take  a  bond  from  contractors, 
approved  January  31,  1888,  (Laws  1887-88, 
p.  15.)  In  the  progress  of  the  case  it  was 
found  that  a  bond  had  been  taken  by  the 
district  and  the  action  of  the  plaintiff  could 
not  be  maintained  imless  the  bond  so  taken 
was  for  some  reason  without  force,  as  re- 
lated to  the  plaintiff.  Three  reasons  are  sug- 
gested by  the  appellant  why  the  bond  was 
not  binding  as  to  him:  (1)  The  sureties  did 
not  Justify  as  to  their  financial  responsibili- 
ty; (2)  that  the  bond  was  in  terms  payable 
to  the  school  district  instead  of  to  the  state  .     . 

of  Washington,  and  was  in  other  respects  In- 
formal in  its  terms;  (3)  that  it  was  not  placed 
on  file  in  the  auditor's  office  of  the  county 
until  after  the  material  liad  been  furnished 
by  the  appellant  As  to  the  first  objection, 
the  plaintiff,  in  order  to  make  It  available, 
should  have  shown  that  the  siu'etles  were 
not  in  fact  of  such  financial  responsibility' 
as  would  have  warranted  them  in  Justifying 
as  required  by  the  statute.  In  the  absence 
of  such  allegation  and  proof,  the  omission     (^ooolp 

'  Rehearing  denied.  *^ 
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was  a  simple  Irregularity,  not  shown  to  have 
been  Injurious  to  the  rights  of  the  appellant 
It  Is  not  necessary  to  say  more  as  to  the 
second  objection  than  that  a  bond  fully  as 
Informal  In  its  terms  and  conditions,  and 
not  payable  to  the  state  of  Washington,  was 
sustained  by  this  court  In  the  case  of  Ihrig 
y.  Scott,  32  Paa  466,  5  Wash.  684.  The 
third  objection  Is  also  untenable.  It  appears 
from  the  transcript  that  the  bond  was  placed 
on  file,  and  plaintiff  had  notice  thereof,  be- 
fore he  commenced  bis  action.  The  object  of 
filing  these  bonds  at  all  is  not  to  give  them 
Talldity,  but  simply  for  the  purpose  of  giv- 
ing notice  to  all  persons  Interested;  and,  If 
the  appellant  had  notice  of  the  fact  of  the 
glTlng  of  the  bond  In  question  at  the  time  he 
desired  to  go  Into  court  for  the  purpose  of 
enforcing  rights  growing  out  of  the  furnish- 
ing of  said  material,  the  whole  purpose  of 
such  requirement  was  subserved.  It  fol- 
lows that,  in  our  opinion,  the  bond  was  suf- 
ficient, and  that  the  court  below  rightly  set 
aside  the  rerdict  against  the  district,  and 
granted  a  new  trial;  and  Its  action  In  so 
doing  must  be  affirmed. 

DUNBAR,   C.  J.,   and    STILBS,   SCOTT, 
and  ANDERS,  JJ.,  concur. 


OUIiBZ  T.  NORTHWESTERN  COAL  ft 
TRANSP.  00. 

(Supreme  Court  of  Washington.    Dec.  28,  1893.) 

Plbasino  axd  Phoof—Appbai/— Weight  of  Evi- 
dence. 

1.  Where  evidence  la  received  wlthont  ob- 
jection that  It  la  not  admissible  under  the  plead- 
ings, and  no  motion  to  strike  oat,  or  snggestion 
of  surprise,  is  made,  a  nonsuit  is  properly  re- 
fused. 

2.  In  an  action  by  a  18  year  old  boy,  In  de- 
fendant's employ,  for  injuries  sustained  In  run- 
nini;  a  coal  car  from  the  mine,  down  grade, 
to  the  scales,  plaintiff  testified  that  he  had  been 
ordered  so  to  do  by  defendant's  superintendent; 
that  a  stick  given  him  by  the  latt«r,  with  which 
to  manage  the  brake,  broke  when  he  used  it 
to  turn  the  brake,  throwing  him  from  the  car; 
and  that  after  the  accident  the  superintendent 
admitted  that  he  was  to  blame.  Plaintiff's  fos- 
ter mother,  and  a  disinterested  person,  cor- 
roborated plaintiff  as  to  such  admission.  The 
superintendent  denied  that  he  ordered  plaintiff 
on  the  car,  or  that  he  made  the  admission,  and 
testified  that  plaintiff  had  been  twice  discharged 
for  getting  on  cars  in  disobedience  of  frequent 
and  positive  instructions,  and  as  to  the  giving 
of  such  instructions,  he  was  corroborated  by 
several  witnesses.  iThe  superintendent's  son,  a 
boy  of  plaintiff's  age,  testified  that  he  and 
plaintiff  climbed  on  the  car  to  catch  a  ride, 
and  that  plaintiff  picked  up  the  stick  which  he 
used  in  attempting  to  turn  the  brake.  BM, 
that  a  verdict  in  plaintiff's  favor  would  be  set 
aaid^  on  appeal  as  unsupported  by  the  evidence. 
Dunbar,  C.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  saperlor  court,  Thurston  coun- 
ty;  W.  W.  Langhome,  Judge. 

ActI<Mi  by  Ernest  A  Guley  against  the 
Northwestern  Coal  ft  Transportation  Com- 
pany tor  injuries  sustained  while  In  defend- 


ant's employ.   From  a  Judgment  In  pla 
favor,  defendant  appeals.     Reversed. 

PtalL  Skillman,  for  appellant     O.  S. 
bury.  Will  H.  Thompson,  Eduard  P. 
and  John  E.  Humphries,  for  respondei 

STILES,  J.  The  complaint  In  thl 
alleged  that  <«  tbe  8th  day  <a  March 
plaintiff,  then  a  boy  of  13  years,  was 
employ  of  defendant,  at  Its  coal  mil 
Thurston  county,  as  a  screener,  an< 
while  so  employed  he  was  ordered 
fendant's  superintendent  to  leave  bis 
and,  with  tbe  assistance  of  another  1 
about  plaintiira  age,  to  take  a  car 
with  coal  down  a  steep  grade  to  thi 
at  said  mines.  Paragraph  6  then  pi 
as  follows:  "T^at  the  plaintiff  -was 
perlenced  In  handling  the  brakes  ol 
and  that  tbe  brake  on  said  coal  car  ¥ 
fectlve,  and  the  same  was  known  to  c 
ant,  and,  despite  the  utmost  efforts  a 
ertlons  of  plaintiff  and  his  companic 
car  got  beyond  their  control  and 
down  a  steep  grade  with  such  great 
that  plaintiff  was  thrown  from  said 
the  ground,  falling  in  sadi  a  manner  t 
right  band  lay  across  the  rail  of  t 
track,  and  was  permanently  Injured, 
by  tbe  car  running  over  his  right  has 
crushing  and  mangling  It  in  such  a  i 
that  amputation  was  necessary,  and  1 
gers  of  said  right  hand  were  In  conse 
amputated,  and  the  hand  crippled  foi 
The  answer  admitted  tbe  plaintiff's  e 
ment  as  a  coal  screener;  denied  hari 
dered  plaintiff  to  get  upon  the  car,  c 
the  brake  was  defective;  and  set  ni 
showing  that  he  had,  in  spite  of  tbe  < 
ant's  commands,  and  without  its  knoi 
left  his  work,  and  gone  upon  the  car, 
he  was  Injm^  by  bis  own  carelessnesi 
reply  was  a  general  denial  of  the  facts 
ing  contrlbntlCHi.  Tbe  plaintiff  alone 
fled  to  the  facts,  In  substance  as  f< 
"Ismay,  the  superintendent  called  n 
his  son,  a  boy  of  my  own  age,  from  tb( 
where  wtf  were  working,  to  run  a  fc 
down  to  the  scales,  to  weigh  them.  H 
me  a  stick  to  put  In  the  brake  of  the 
I  could  manage  It  He  said:  TTak 
stick,  and  drop  that  car  down.  Tbe  bi 
not  good.'  I  knew  nothing  about  the 
Had  run  other  cars  down  the  same  wt 
not  with  a  stick.  Put  the  stick  thron 
spokes  of  the  brake  wheel,  and  used  i 
lever.  The  other  boy  helped,  by  takln 
of  the  other  side  of  the  whed.  We  1 
car  down  about  20  feet  to  the  scales, 
my-  whole  weight  against  the  stick, 
broke,  and  I  U31  upon  the  ground  In 
of  the  car,  and  was  stunned,  as  I  stn 
my  bead.  Knew  nothing  more  until 
out  from  tmder  the  car,  and  found  mj 
crushed.  Ismay  was  there,  within  1 
fifteen  feet  of  me,  and  he  took,  me  i 
back,    and    curled   me   borne.    Wbe 
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ler  came  In,  he  waa  blaming  me  for  It, 
t  Ismay  said:  'Don't  blame  the  boy.  I 
I  to  blame  for  it  I  told  blm  to  brake  tbe 
down,  and  gare  him  the  stick  to  brake  it 
m  with.'"  Ooss-examlned:  "The  car 
i  not  running  fast  Tbe  front  truck  only 
sed  over  me.  Then  It  stopped.  It  was 
essary  to  have  the' brakes  set  to  keep  cars 
n  running  down.  We  loosened  the  brake. 
>n  tbe  car  started,  ran  about  its  own 
jth,  and  stopped.  Had  been  discharged 
1  re-employed  by  the  company  twice  be- 
»  the  accident,  and  again  afterwards.  Is- 
Y  said,  tbe  first  two  times,  that  it  was 
ause  I  was  lazy.  The  last  time  was  be- 
se  I  was  not  able-bodied.  Was  not  In  the 
It  of  leaving  my  work,  and  getting  on  the 
3  for  a  ride.  Didn't  know  that  any  one 
I  behind  the  car,  pinching  it  ahead  with  a 
tvbar.    There   might  have  been  another 

l)ehind  the  one  I  was  on.    If  the  stick 

not  been  rotten,  I  would  not  have  fallen." 
tlrect:    "The  brake  was  hard  to  throw, 

wouldn't  hold  the  car  without  the  use 
onusual  force.  Ismay  never  told  me  to 
p  away  from  the  cars.     Did  not  know  of 

rule  forbidding  boys  to  go  there."  .  Plaln- 
B  foster  mother  and  one  Striker  corrobo- 
>d  him  as  to  what  Ismay  said.  In  taking 

blame  for  the  accident  upon  himself. 

father  was  dead,  at  the  time  of  the  trial. 
ker  further  stated  that  the  railroad  grade 
nreen  the  bunker  and  the  scale  was  not 
vy;  enough  to  nm  a  car  down  without 
dng  it  any,  unless  the  track  was  dh:ty, 
It  generally  was  at  the  bunkers.  Didn't 
tk  a  car,  along  there,  would  run  a  mile 
hour.     This  testimony  by  no  means  met 

allegations  of  the  complaint  that  the  in- 
r  occurred  by  plaintiff's  being  thrown  ofT 

car  while  it  was  running  away  down  a 
>p  grade,  and  by  reasMi  thereof,  and  be- 
se  the  brake  was  defective,  and  would 
e  Justified  the  court  in  striking  It  all  out 
:  having  been  received  without  objection, 

no  motion  to  strike,  or  suggestion  of  sur- 
le  having  been  made,  a  nonsuit  was  prop- 
r  refused. 

n  behalf  of  the  defendant  the  superin- 
dent  testified  that  plaintiff's  discharges, 
h  before  and  after  the  accident  were  be- 
:se  he  persisted  in  leaving  his  work  and 
ting  on  the  coal  cars  as  they  were  being 
tdled  along  the  track.  He  also  denied 
'ing  told  plaintiff  to  get  upon  the  car,— or 

ing  given  him  a  stick,— or  to  brake  the 
.  or  that  the  brake  was  defective,  to  his 
>wledge.  The  car  in  question  had  been 
ded  and  run  down  within  a  few  feet  of 

scales,  where  It  was  stopped  by  dirt  on 

track.  Witness  was  back  in  the  rear  of 
lecond  car,  which  had  been  loaded,  and 
1  been  pinching  the  second  car  ahead  so 
to  strike  the  first  .cat,  and  bump  it  on  to 

scales.  Just  at  the  moment  of  the  col- 
on, be  turned,  and  saw  pUiintiff  and  his 
D  boy  on  the  front  end  of  the  first  oar, 
1  saw  plaintiff  falL    He  ran  around,  and 


found  the  front  truck  not  yet  on  the  scales, 
and  plaintiff  lying  under  this  truck,  the  first 
wheel  of  which  had  passed  over  his  hand. 
Drew  the  l>oy  out  from  under  the  car,  aud 
carried  him  home.  Witness  denied  having 
said  he  was  to  blame.  In  having  db*ected  the 
boy  to  get  on  tbe  car,  and  giving  bitn  a 
stick,  or  that  Striker  was  present  when  he 
carried  him  in.  Had  instructed  the  boys, 
many  times,  not  to  get  on  the  cars,  and  told 
other  employes  to  see  that  they  did  not  do  so. 
Punished  Ills  own  boy  for  getting  on  this 
car.  and  on  other  similar  occasions.  Ismay, 
Jr.,  testified:  "We  were  screening  coal,  and 
my  father,  with  two  or  three  other  men, 
went  down  to  load  some  cars  that  the  train 
had  just  brought  in.  So  we  hurried  up  with 
our  screening,  and  went  down  to  see  if  we 
could  catch  a  ride  from  the  bunkers  down 
below.  When  we  got  down  to  the  bottom 
of  the  stairs,  we  saw  a  car  standing.  We 
thought  it  was  on  the  scales,  and  we  startt?i1 
to  get  onto  It;  and  we  saw  a  stick  lying  off 
by  a  stump  there,  and  both  ran  for  it  at  the 
same  time,  but  be  got  the  stick  first  We 
climbed  upon  the  ear  to  take  the  brake  off, 
and  be  put  the  stick  into  the  brake  wheel, 
and  swung  around,  and  just  as  he  swuni; 
around  the  car  behind  bumped,  and  as  tbe 
car  bumped  the  stick  broke,  and  be  fell  iin 
bis  back  on  tbe  track.  The  car  did  not 
move  more  than  six  feet  My  father  bni] 
frequently  told  us  to  stay  off  the  cars,  and 
he  whipped  me  fen:  getting  on  at  this  tlnte, 
as  well  as  others.  He  did  not  tell  us  to  got 
on  the  car."  Other  adult  witnesses,  several 
in  number,  corroborated  the  superintendent 
and  contradicted  tl^e  plaintiff;  six  of  them, 
as  to  the  frequent  and  positive  instructions 
given  tbe  boys  to  keep  off  the  cars.  The 
Jury,  without  any  evidence  to  base  It  on, 
foimd,  specially,  that  the  brake  was  di?- 
fective,  and  that  defendant  knew  it  Thoy 
also  found  that  It  was  the  breaking  of  the 
stick  that  caused  plaintiff  to  fall;  that  an- 
other car  collided  with  the  car  be  was  on; 
that  there  was  no  rule,  of  which  piaintllT 
had  knowledge,  against  his  going  on  cars; 
and  that  he  went  upon  the  car  under  the 
order  of  the  superintendent  They  found 
generally  for  the  plaintiff.  While  we  shu.ll 
ordinarily  be  very  slow  to  Interfere  with  the 
verdict  of  a  jury,  where  the  testimony  Is 
conflicting,  we  do  not  think  Justice  would  he- 
done,  were  this  one  allowed  to  stand.  There 
may  be,  and  sometimes  are,  cases  where  the 
testimony  of  a  single  witness,  even  a  cbiM, 
will  outweigh  that  of  many  opposed,  where 
there  are  circumstances  of  suspicion  con- 
nected with  them.  But  there  was  not,  in 
this  case,  a  single  attempt  to  break  down  or 
impeach  a  witness  for  the  defendant;  and 
much  of  what  they  did  say,  that  was  ma- 
terial, was  not  contradicted  by  the  plaintiff, 
though  he  was  called  in  rebuttaL  Oredihle 
witnesses  cannot  be  set  aside  in  this  way, 
and  a  verdict  supported  mi  the  uncorrobomt- 
ed  testimony  of  a  single  witness,  and  he  tht  . 
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party  most  Interested.  Where  the  clear 
weiKht  of  the  evidence  Is  with  either  side, 
there  Is  no  substantial  conflict,  and  the  court 
should  take  the  decision  of  the  case  from 
the  Jury.  Thomp.  Trials,  (  2250;  Wilds  ▼. 
Railroad  Co..  24  N.  T.  430;  Coming  ▼.  Nail 
Factory,  44  N.  Y.  677. 

No  part  of  the  instmctions  given  on  the 
auestion  of  the  defective  brake  was  proper, 
in  the  case,  because  there  was  no  competent 
testimony  on  that  subject.  One  of  the  prin- 
cipal grounds  urged  to  support  the  recovery 
was  that  plaintiff  was  a  child  of  tender 
years,  without  knowledge  or  experience  to 
enable  him  to  care  for  himself.  Tet  his 
statement  that  the  brake  was  hard  to  oper- 
ate without  the  exercise  of  unusual  force 
was  all  th«e  was  in  the  case  on  that  point. 
He  had  no  experience  with  brakes  generally, 
and  could  not  know  whether  this  one  was 
hard  to  op^nte,  in  comparison  with  others,  | 
or  not:  and,  moreover,  his  only  knowledge 
of  this  one  was  gained*  in  the  single  moment 
of  time  in  which  he  was  pressing  against  it 
before  he  fell.  It  was  more  than  he  could 
turn  with  a  rotten  stick,  and  that  was  all 
there  was  of  it  The  only  question  in  the 
case  was  whether  Ismay  directed  plaintiff 
to  get  upon  the  car.  If  he  did  this,  plaintiff 
toljjht  be  entitled  to  recover;  otherwise,  not 
The  Instruction  as  to  the  burden  of  showing 
contributory  negligence  was  correctly  giv- 
en. Spurrier  v.  Railway  Co.,  3  Wash.  St 
C.59,  29  Pac.  346.  Appellant  is  entitled  to  a 
new  trial,  and  the  Judgment  is  reversed  for 
that  purpose,  respondent  having  leave  to 
amend  his  complaint  so  as  to  state  the 
facts. 

HOTT  and  ANDERS,  33.,  concur. 

DUNBAR,  C.  3.  1  dissent  The  Judgment 
in  this  case  seems  to  be  reversed  solely  on 
the  ground  that  the  weight  of  testimony  is 
in  favor  of  the  defendant  This  is  a  case  of 
a  plain  conflict  of  testimony.  If  the  state- 
ment of  plaintiff  is  true,  he  ought  to  recover. 
According  to  his  statement,  Ismay,  the  su- 
perintendent, knew  that  the  brake  was  de- 
fective, and  gave  him  the  defective  stick  to 
use,  the  breaking  of  which  was  the  cause  of 
the  accident,  and  instructed  him  to  use  it  as 
he  did  use  it  He  called  the  plaintiff  from 
other  work  on  which  he  was  engaged,  and 
instructed  him  how  to  run  the  car  down. 
The  instructions  were  literally  followed. 
The  means  supplied  by  the  superintendent 
were  used,  and  in  literally  following  the  in- 
structions of  his  superintendent,  and  by  rea- 
son of  the  defective  means  employed,  he  was 
injured.  It  is  true  this  statement  was  flatly 
contradicted  by  the  superintendent  and  his 
son,  a  boy  about  the  same  age  as  the  plain- 
tiff, and  the  testimony  of  several  other  wit- 
nesses tended  to  contradict  it  But  it  Is  too 
late  in  the  history  of  Jurisprudence  to  lay 
down  the  rule  that  de  weight  of  testimony 
to  to  be  ascertained  by  counting  the  number 


of  witnesses  who  testify  tM-o  and  con 
proposition,  and  to  go  still  further,  and 
It  error  for  a  Jury  to  believe  the  testimoi 
one  witness,  which  was  contradicted  tq 
testimony  of  two  or  more  witnesses;  am 
this  court,  to  reverse  this  case,  must  e 
yield  its  allegiance  to  this  doctrine,  oi 
other  equally  fallacious  one,  that  It  li 
duty  of  this  court  to  constitute  Itself  ai 
pellate  Jury,  and  weigh  the  testimony, 
render  a  verdict  upon  the  facts  in  the 
My  idea  is  that  the  law.  If  it  is  to  be  a( 
istered  with  any  efficacy  at  all,  must  b 
ministered  as  a  system.  That  has  beei 
Idea  of  the  lawmakers,  and  they  have 
mulgated  a  system  conferring  certain  , 
dictions  and  powers  upon  courts,  and 
ferrlng  certain  other  Jurisdictions,  po' 
and  provinces  Just  as  firmly  upon  Jurie 
is  not  Intended  that  these  powers  si 
trench  upon  each  other,  and  there  is  no 
slon  for  them  to  do  so.  It  Is  the  duty  o 
court  to  annoimce  and  enforce  the  law 
erning  the  admission  of  testimony,  an 
see,  under  proper  objection,  thdt  only 
testimony  Is  admitted.  It  may  even  go 
ther,  and  decide  that,  as  a  mattw  of 
certain  testimony.  If  conceded  to  be 
would  not  eonstltttte  a  defense,  or  wouI< 
sustain  a  Judgment  But  It  has  no 
right  to  weigh  testimony,  or  to  pass  npoi 
credibility  of  witnesses,  or  to  say  whal 
tlmony  is  probable  or  Improbable,  cw  tc 
what  circumstances  are  sospiclous.  thai 
Jury  has  to  usurp  the  functions  of  the  i 
in  construing  the  law,  and  to  refuse  to 
der  a  verdict  for  a  plaintiff  because,  in 
Judgment,  the  complaint  does  not  state 
sufficient  to  constitute  a  cause  of  action 
the  law  makes  it  the  special  and  exd' 
province  of  the  Jury  to  weigh  the  testii 
and  pass  upon  the  credibility  of  the 
nesses,  for  reasons  which  have  been  so  < 
and  so  uniformly  announced  In  the  o 
that  it  would  be  like  citing  elementary 
to  cite  them  here.  In  my  Judgment,  tht 
cited  by  the  majority  from  Thompsoi 
Trials  does  not  tend.  In  any  degree,  to 
tain  the  opinion.  It  is  not  contended  b; 
majority  that  there  was  not  sufficient 
testimony  offered  by  the  plaintiff  to  su 
the  verdict,  if  it  had  not  been  disputed 
the  bald  contention  is  that  in  the  opinit 
this  court  the  Jury  was  not  Justified  ii 
llevlng  the  testimony  of  the  plaintiff 
cause  It  was  contradicted  by  a  large  nu 
of  credible  witnesses  "who  were  unimp 
ed;"  "and  credible  witnesses,"  say  the  c 
"cannot  be  set  aside  in  this  way,  and  a 
diet  sustained,  on  the  uncorroborated 
mony  of  a  single  witness,  and  he  the  j 
most  interested."  I  am  not  aware  of 
law  compelling  the  Jury  to  believe  th€ 
timony  of  a  witness  because  he  has  not 
impeached,  and  I  have  always  been  ol 
opinion  tbat  the  interest  of  the  witness 
a  matter  especially  to  be  taken  into  co 
eraticm  by  the  Jury,  as  affecting  Us  < 
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rat  that  thwe  Is  no  legal  barrier  to  a 
Uevlnjr  him,  notwithstanding  his  in- 

U  I  am  correct  In  this  proposition, 
sumption,  then,  Is  that  the  Jury  did 
e  witness'  interest  Into  consideration, 
it  they  executed  their  legal  right  of 
\g  him,  notwithstanding  his  interest, 
irely  possible  that  a  Jury  also  cousid- 
e  Interest  of  the  witness  Ismay,  who 
wrrant  of  the  company,  and  who  was 
to  have  been  the  cause  of  the  damage 
I;  and.  If  I  should  deem  It  worth 
[>  enter  into  a  discussion  of  the  weight 
testimony,  I  might  add  that  the  rec- 
ws  that  the  statement  of  the  boy  was 
rated,  so  far  as  the  admission  of  the 
tendent  Is  concerned,  that  the  accl- 
IS  his  fault,  by  tbe  mother  of  the  boy, 
'  the  witness  Striker,  who  testlfled 
:  was  at  the  boy's  home  when  Ismay 
t  the  boy  home,  Immediately  after  the 
t,  and  that  Ismay  said  to  the  boy's 

"It  wasn't  the  boy's  fault,  Fred.  It 
Cault  I  ordered  the  boy  to  take  the 
jrn,  and  gave  him  a  stick  to  take  It 
^Ith;  but  the  stick  broke,  and  made 
ill   forward    In    front   of    the    car." 

at  least,  was  a  disinterested  witness, 
as  "unlmpeached."  The  Jury  had  a 
ght  to  believe  his  testimony;  and,  if  It 
le  that  Ismay  made  this  admission  at 
le  the  accident  occurred,  It  was  very 
r  corroborative  of  the  testimony  of 
Lntlff  at  the  trial  on  the  main  issue  in 
e. 
he  very  fact  that  tiie  dlfCo'ent  mem- 

thls  court,  who  were  not  present  at 
1,  and  who  did  not  hear  the  witnesses 
differ  as  to  where  the  weight  of  testi- 
s,  shows  the  wisdom  of  the  law  in 
ing  all  QuestlMis  of  the  credibility  of 
les  to  the  Jury,  to  whom  the  evidence 
onally  addressed,  and  this  has  been 
form  holding  of  this  court  In  Noyes 
in.  2  Wash.  St  663,  27  Pac.  54S,  this 
aid:  "The  first  contention  of  the  ap- 
is that  the  evidence  fails  to  show 
iployment  of  respcmdent  by  him,  or 

ever  requested  the  latter  to  perform 
or  for  which  he  now  seeks  compen- 
and  that  the  court  below  erred  in  not 
aside  the  verdict  for  Insufficiency  ot 
d«ice.  Upon  that  point  both  parties 
i  fully;  and,  th&ea  being  a  direct  con- 
tween  the  testimony  of  plaintiS  and 
int  It  was  for  the  Jury  to  determine, 
lU  the  facts  and  circumstances  before 
.pon  which  Bide  lay  the  prep<H)derance 

evidence."  In  L^barger  v.  State,  2 
St  552,  27  Pac.  448,  1029,  we  held 
here  there  was  sufficient  evidence  to 

the  verdict  of  the  Jury,  the  supreme 
rould  not  pass  apon  the  weight  of  te»- 
In  Graves  v.  Banking  Co.,  3  Wash. 
,  29  Paa  S44,  the  court  said:  "The 
intention  here  is  that  the  evidence  did 
port  the  flndiags.  An  appellate  court, 
w  case,  will  not  nsorp  Qie  functloms 


of  the  Jury,  or  of  a  Judge  acting  In  the  ca^ 
paolty  of  a  Jury,  and  reverse  the  Judgment, 
because  the  weight  of  testimony  seems  to  be 
on  the  other  side,  or  because,  in  a  case  of 
conffict  of  testimony,  the  Jury  believed  the 
testimony  of  witnesses  that  It  does  not  be- 
lieve. This  doctrine  Is  so  elementary,  and  so 
universally  announced  by  the  court,  that  it 
would  be  idle  to  enlarge  upon  It,  or  discuss 
It  further.  It  Is  sufficient  to  say  that  the 
Jury  Is  the  Judge  of  the  facts.  If  the  testi- 
mony on  which  the  Judgment  Is  based  Is 
competent,  and  Is  legally  introduced,  and,  If 
conceded  to  be  true,  would  sustain  the  Judg- 
ment, the  api)ellate  court  will  not  Inquire 
further  as  to  its  suffldenoy."  In  Ballroad 
Co.  V.  Ingersoll,  30  Pac.  1097,  we  decided 
that  "the  verdict  of  a  Jury  will  not  be  dis- 
turbed, where  the  testimony  is  conflicting.  If 
there  Is  sufficient  evidence  to  sustain  the 
verdict;"  and  in  Brasen  v.  Railway  Co.,  4 
Wash.  754,  81  Paa  34,  that,  "where  there 
is  sufficient  legal  testimony  to  support  the 
verdict  of  the  Jury  awarding  damages,  the 
verdict  will  not  be  disturbed  In  the  supreme 
court"  In  Dillon  v.  Folsom,  5  Wash.  439, 
32  Pac.  216,  the  court  said:  "An  examina- 
tion of  the  rec<H^  satisfies  us  that  there  was 
a  substantial  conffict  In  the  testimony  upon 
the  main  issue,  and,  this  being  the  case,  the 
verdict  must  stand.  If  this  court  should  set 
aside  verdicts  upon  the  ground  that  In  Its 
opinion  a  preponderance  of  the  testlmcmy 
was  in  favor  of  the  other  side  of  the  issue 
presented  to  the  Jury,  then  would  be  little 
use  In  Jury  trials.  All  this  court  will  do, 
In  any  case.  Is  to  Investigate  the  record,  so 
far  as  Is  necessary,  and  see  wbether  or  not 
there  was  substantial  testimony  to  sup- 
port all  the  Issues  necessary  to  be  found  by 
the  Jury,  and.  If  such  is  contained  In  the  rec- 
ord, the  verdict  will  not  be  set  aside  for  the 
reason  that  In  Its  opinion  there  was  a  greater 
omoimt  of  testimony  on  the  other  side."  In 
Booth  T.  Railroad  Co.,  6  Wash.  531,  83  Paa 
1075,  the  court  after  announcing  that  a  cer- 
tain proposition  was  denied,  proceeds  to  say: 
"Whether  or  not  It  was  successfully  denied 
is  a  questl(Mi  for  the  Jury  to  pass  upon,  and 
they  have  passed  upon  that  question  In  favor 
of  the  contention  of  the  respondents;  and 
this  court  will  therefore  not  presume  to  set 
aside  their  verdict  even  though  In  Its  Judg- 
ment the  weight  of  testimony  Is  In  favor 
of  the  appellant"  And  in  Burden  v.  Cropp, 
(decided  by  this  court  October  20,  1893,)  34 
Pac.  834,  the  language  of  the  court  Is:  "The 
(Mily  question  presented  by  the  record  In  this 
case  is  that  of  the  sufficiency  of  the  evidencp 
to  sustain  the  verdict  of  the  Jury;  and  as 
we  think  that  the  testimony  of  the  plaintiff's 
witnesses.  If  believed  by  the  Jury,  was  suffi- 
cient to  establish  Ote  cause  of  action  set  out 
In  the  comphilnt  it  follows,  by  well-estab- 
lished  principles,  that  the  verdict  must  b« 
sustained,  even  though  the  testimony  offered 
In  opposition  thereto  Is  vaaee  satisfactory  to 
our  minds.    It  Is  not  enough,  to  mthoriie 
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OB  to  disturb  the  verdict  of  the  Jury,  that  we 
Bhonld  be  of  the  opinion  that  the  evidence 
npon  tbe  other  side  is  entitled  to  a  greater 
weight  than  that  upon  which  the  verdict 
seems  to  have  been  founded.  It  is  enough 
if  there  was  any  evidence  which,  if  uncontra- 
dicted, would  be  sufficient  to  establish'  all 
the  facts  necessary  to  sustain  the  complaint 
of  the  successful  party."  The  decisions  dted 
alMve  have  been  concurred  in  by  every  mem- 
ber of  this  court,  and  they  have  been  so  uni- 
form, so  clear,  and  so  pointed,  that  the  bar 
ot  the  state  had  a  rl^t  to  rely  upon  them  in 
the  preparation  of  fheir  briefs  in  this  court; 
and  the  brief  of  the  respondoit  in  this  case 
convinces  me  that  they  did  rely  on  the  laTw 
in  that  respect  being  settled,  and  therefore 
did  not  discuss  the  question  upon  which  the 
case  is  reversed,  but  devoted  their  brief  to 
the  discussion  of  law  points  involved,  ui)on 
which  the  majority  seems  to  sustain  them. 
I  icnow  of  no  good  reason  wiiy  this  court 
should  leave  the  well-beaten  path  which  it 
has  heretofore  so  uniformly  trodden,  in  com- 
pany with  every  other  api>ellate  court,  and 
start  oat  on  another  road,  which,  in  my  judg- 
ment, it  cannot  occupy  without  a  plain  usur- 
pation of  the  province  of  another  tribunal, 
without  In  effect  denying  a  constitutional 
right  to  the  citizen,  and  without  bringing 
al>out  the  unfortunate  disturbances  wliich  al- 
ways follow  the  unsettling  of  a  well-estab- 
Ushed  principle.  The  Judgment  should  be 
affirmed. 

SOOTT,  J.,  ooncum. 


KLWELL  V.  PTGBT  SOUND  &  C.  R.  OO. 
(Supreme  Court  of  Washington.    Dec.  28,  1893.) 
CoRPOBATioxs — Notes  —  Authority  or  Officers. 

1.  Authority  of  the  president  and  general 
manager  of  a  corporation  to  issue  notes  in  its 
name  will  not  be  implied  from  tbe  fact  that 
they  had  on  former  occasions  executed  notes 
in  the  corporate  name,  which  they  had  talcen 
care  of,  without  the  linowledge  of  the  board  of 
trustees. 

2.  Knowledge  by  one  member  of  the  board 
of  trustees  that  uie  president  and  general 
manager  had  borrowed  money  and  exec\ited 
notes  in  the  corporate  name  does  not  estop  the 
corporation  from  attacldng  the  validity  of  the 
notes,  as  having  lieen  issued  without  antbority, 
though  the  money  obtained  thereon  was  used 
for  its  benefit.  'Dunbar,  0.  J.,  dissenting. 

Appeal  from  superior  court,  Thurston  coun- 
ty;' W.  W.  Iian^ome,  Judge. 

Action  by  Bstella  M.  Eiwell  against  the 
Puget  Sound  &  Chehalis  Railroad  Company 
on  several  promissory  notes.  Ftom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Hughes,  Hastings  &  Stedman  and  Chas. 
H.  Ayer,  for  appellant.  Phil  Skillman  and 
W.  I.  Agnew,  for  respondent 

SnLElS,  J.  Respoodent  alleged  the  exe- 
cution and  delivery  to  her  by  appellant,  a 


corporation,  of  its  two  certain  ptomis 
notes,  for  $500  and  $550,  respectively,  \« 
were  unpaid,  and  that,  as  accommodt 
indorser,  she  had  paid  a  note  executed 
delivered  by  appellant  to  the  Capital 
tional  Bank  of  Olympia,  in  the  principal 
of  $500,  which  sum  and  interest  appe 
refused  to  pay.  The  answer  contain* 
general  denial,  and  alleged  affirmatively 
the  pretended  notes  were  never  execute 
the  appellant's  board  of  trustees,  or  au 
Ized  by  it,  or  executed  by  any  perso: 
persons  so  authorized  so  to  do,  eithei 
the  board  of  trustees  or  the  by-law 
charter  of  the  corporation,  and  there 
a  further  averment  that  the  notes  wer< 
ecuted  and  delivered,  if  at  all,  without 
considn'ation,  and  for  the  purpose  ol 
fraudlng  appellant  The  first  and  ae 
notes  were  signed,  "P.  S.  ft  C.  R.  R.  Go. 
Ik  P.  Oueilette,  President,  W.  a  Bl 
Man.  ft  Supt;"  the  third,  "P.  S.  &  C.  I 
Co.  W.  S.  Eiwell,  Mgr."  The  manager 
the  husband  of  respondent,  and  his  si 
ture  and  that  of  the  president  was  pre 
Respondent  loaned  the  money  for  whict 
first  two  notes  were  given,  and  paid 
amount  of  the  third  oae.  The  proceed 
all  the  notes  went  into  the  bank  accoui 
the  appellant,  and  were  checked  oat 
appropriated  to  pay  its  debts.  The  i 
ager  and  the  president,  of  course,  were 
out  of  the  five  trustees.  The  manager  1 
fled  that,  before  the  first  of  these  notes 
made,  he  had  made  other  like  notes,  n 
had  been  paid  with  appellant's  funds.  1 
notes  were  not  brought  to  the  attention  oi 
board  of  trustees.  Witness  told  som( 
the  members  of  the  company  of  them, 
principal  pl.'ice  of  business  of  ihe  cor] 
tion,  and  the  place  of  its  corporate  meet 
was  Port  Gamble.  The  transactions 
question  took  iriace  at  Olympia.  "Hie  j 
ident  testified  that  in  a  conver8ati<m 
between  himself,  the  manager,  and 
Ames,  also  a  trustee,  at  Port  Gamble 
told  Ames  that  he  and  the  manage 
had  to  borrow  money  from  respondent,  fi 
was  used  to  buy  certain  cattle.  Could 
say  whethw  he  told  Ames  that  any 
had  been  given.  (None  of  the  notes  In 
covered  the  money  borrowed  to  pure 
cattle.)  Ames  knew  of  the  notes  from 
Ing  sent  a  man  to  Olympia  to  investl 
the  affairs  of  the  company,  where  he 
the  notes.  This  man  was  sent  in  be 
of  the  Puget  Mill  Company,  which  had  \ 
furnishing  appellant  money  to  operate 
under  a  special  contract  For  the  aj 
lant,  it  appeared  that  the  records  of 
company  showed  no  authorization  to 
president  or  manager  to  execute  notes, 
corporation  was  engaged  In  a  general 
ging  business,  and  the  manager's  auth< 
was  limited  by  the  by-laws  to  the  sup 
slon  of  the  logging  railroad,  attendin) 
detail  to  all  matters  pertaining  to  its 
eeasful  operation,  and  keeping  accurate 
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'tfbe  time  and  services  of  employes, 
ill  timber  and  logs  cut  and  trans- 
No  officer  was  designated  by  any 
'  lncoriK>ratlon  «•  by-law  to  borrow 
:  execute  notes. 

idence  tbus  summarized  did  not 
a  recovery  upon  the  notes.     What- 

the  general  agent  of  an  industrial 
[>n  may  do  to  bind  his  principal  by 

made,  by  virtue  of  his  implied 
,  when  It  comes  to  uttering  nego- 
per,  to  which,  In  the  hands  of  in- 
ilders,  there  can  be,  practically,  no 
a  stribt  rule  applies.  The  agent 
ler  have  express  general  authority 
rach  paper,  or  express  authority  to 

particular  paper,  or  there  must  be 
general  authority,  arising  from  such 
exercise  of  the  power  by  the  agent, 
by  ratification,  as  to  constitute  a 
r  the  corporation,  (Duggan  v.  Boom 
S^ash.  593,  34  Pac.  157.)  or  there 
ratification  of  the  particular  act,  w 
pel  to  deny  that  the  agent  had  au- 
Implied  general  authority,  ratifica- 

estoppel  are  each  Invoked  in  this 
It  the  substance  of  all  the  evidence 
points  amounted  only  to  this:  that 
dent  and  manager  had  made  some 
banks  at  Olympia,  which  they  had 
«  of,  without  the  knowledge  of  the 

trustees,  and  that,  long  after  the 
iiuestlon  were  due,  an  agent  of  the 
ill  Company,  sent  by  Ames,  who 
mploye  of  .that  corporation,  as  well 
itee  of  the  appellant,  had  seen  the 
Olympia,  and  had,  presumably,  told 

them.  Ames  had  been  told  that 
dent  and  manager  had  borrowed 
mt  not  that  any  notes  had  been 
lie  only  witnesses  tor  respondent 
f  these  matters  were  the  two  offl- 
i  utto-ed  the  notes,  one  of  whom 

husband  of  respondent  These 
eem  to  have  assumed  to  carry  on 
less  at  Olympia  more  as  though 
«  partnoB  than  as  If  they  were 
its  of  a  corporation.  The  manager, 
',  under  the  terms  of  his  employ- 
d  nothing  to  do  with  the  financial 
he  company's  business.  The  case, 
material  points,  is  covered  by  New 
1  Mine  V.  Negaunee  Bank,  39  Mich. 
McLellan  t.  File  Works,  66  Mich. 
.  W,  321. 

isideration  that,  as  matter  of  fact, 
>eds  of  these  notes  went  Into  the 
1  of  appellant's  agents,  and  were 
lay  Its  debts,  Is  not  entitied  to  any 
n  this  action.  In  a  proper  action, 
[  defenaes,  legal  and  equitable,  can 
,  all  sums  which  respondent  con- 
to  the  appellant's  benefit  can  be  re- 
Judgment  revoked,  and  cause  re- 
for  dismissal. 

iS  and  HOYT,  JJ.,  concur.  DUN- 
J.,  dissents. 


STATT!  V.  WILSON. 
(Supreme  Court  of  Washington.  Dec.  28,  1898.) 
Criminal  Law — Appeal— Record— Fiuso. 
An  appeal  will  not  be  dismissed  for  ap- 
pellant's failure  to  file  his  transcript  and  briefs 
within  the  required  time,  when  he  has  at  ail 
times  l)een  endeavoring  in  good  faith  to  prose- 
cute the  appeal,  and  tlie  delay  has  been  owing 
to  a  misunderstanding  with  the  clerk  of  the 
lower  court.    Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Frank  Wilson  was  convicted  of  burglary, 
and  appeals.  On  motion  to  dlsnilBs  appeal. 
Denied. 

O.  D.  Farwell,  for  appellant. 

STU/BS,  X  The  state  moves  to  dismiss 
the  appeal  in  this  case  because  of  appellant's 
neglect  and  failure  to  file  his  transcript  and 
briefs  within  the  time  required  by  the  stat- 
ute. From  the  affidavits  on  file,  and  the  fact 
that  the  appellant,  in  response  to  the  motion, 
has  already  caused  the  transcript  to  be  filed 
in  this  court,  and  his  brief  to  be  served  and 
filed.  It  appears  that,  although  there  has  been 
considerable  delay  In  complying  with  the  law 
in  regard  to  filing  transcript  and  brleft,  ap- 
pellant has  at  all  times  been  endeavoring  In 
good  faith  to  prosecute  an  appeal  from  the 
Judgment  against  him,  and  that  the  delay  has 
probably  arisen  more  from  a  misimderstand- 
Ing  between  his  attorney  and  the  clerk  of  the 
sui>erlor  court  than  from  any  other  reason. 
The  motion  to  dismiss  is  therefwe  denied. 

DUNBAR,  O.  J.,  and  ANDBRS  and  SCOTT, 
JJ.,  concur.    HOYT,  X,  dissents. 


ORABTZ  et  al.  v.  McKENZIB  et  al.' 

(Supreme  Court  of  Washington.    Dec.  28,  1893.) 

Blasting — Contbibdtobt  Nbouobhob  —  Suddbn 
Fright. 

1.  Blasting,  in  excavating  for  a  boiiding, 
BO  as  to  throw  rocks  on  the  street  and  adjacent 
property,  is  a  nuisance,  but  giving  fair  warning 
of  an  impending  blast  absolves  the  excavators 
from  damages  for  personal  injuries.  If  the  in- 
jured person  failed  to  heed  IL 

2.  Where  warning  of  an  impending  blast 
was  given  to  a  pedestrian  on  a  street  before  it 
occurred,  and  he  was  advised  to  take  a  place  of 
safety  along  the  wall  of  a  building,  tne  fact 
that  ne  was  seized  with  a  sndden  panic  when 
the  crash  came,  and  rushed  into  the  building, 
where  he  was  killed  by  a  stone  hurled  through 
the  window,  will  not  render  the  persons  ex- 
ploding the  blast  liable. 

Dunbar,  C.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Bertha  L.  Oraetz  and  Pearl 
Maude  Graetz  against  Angus  McKenzie  and 
Timothy  Glenn  for  the  death  of  Louis  W. 
Graetz,  deceased.  From  a  Judgment  for 
plaintifTs,  defendants  appeaL    Reversed. 


'Bdieariog  pending. 
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Turner,  Graves  &  McKlnstry,  for  appel- 
lants. David  Herman,  James  Dawson,  and 
Jones,  Belt  &  Qulnn,  for  respondents. 

STILES,  J.  On  the  20th  day  of  June,  1890, 
appellants,  while  In  the  prosecution  of  grad- 
ing work  In  the  city  of  Spokane  Falls,  set 
off  a  rock  blast,  which  caused  the  death  of 
Lonls  W.  Oraetz,  husband  of  one  of  the  re- 
spondents, and  father  of  the  other.  This 
was  an  action  for  damages,  alleging  negli- 
gence in  the  management  of  the  blast 
Aniong  other  defenses  was  that  of  contribu- 
tory negligence  on  the  part  of  the  deceased, 
and  it  Is  urged  here  In  support  of  appellants' 
motion  for  a  nonsuit  The  tracts  of  the 
Union  Pacific  Railroad,  running  east  and 
west  cross  Washington  street  at  right  angles 
a  few  hundred  feet  north  of  the  Spokane  riv- 
er, and  In  the  space  between  the  railroad  and 
the  river,  east  of  the  street  appellants  were 
removing  a  ledge  of  rocks,  to  prepare  the 
ground  for  business  purposes.  South  of  the 
railroad,  and  west  of  the  street,  and  exactly 
at  their  Intersection,  was  a  one-story  wooden 
freight  house,  some  40  feet  In  width,  and 
70  or  80  feet  long.  The  floor  of  this  bouse 
was  raised  a  few  feet  from  the  ground,  after 
the  manner  of  such  buUdings,  and  on  the 
north  and  south  sides  and  at  the  west  end 
there  was  a  five  dr  sli  foot  platform,  which 
was  overhung  by  a  projecting  roof.  The  east 
end  of  the  house  was  flush  with  the  street, 
without  platform  or  eaves.  Steps  led  up  to 
the  platform  at  the  northeast  comer  of  the 
bouse;  and  in  the  east  end  was  the  office, 
a  room  about  16  feet  square.  There  was 
a  door  from  the  platform  into  the  ofllce 
a  few  feet  from  the  northeast  comer,  and 
there  were  two  windows  opening  Into  the 
office  In  the  east  end  of  the  building.  This 
work  had  been  going  on  for  several  months, 
and,  on  the  day  above  mentioned,  a  blast 
was  made  ready  to  be  fired  at  noon,  at  a 
point  about  150  feet  southeast  of  the  north- 
east comer  of  the  freight  house.  A  few 
minutes  before  the  blast  was  expected  to 
occur,  the  foreman  of  the  rockwork,  one  Gan- 
non, went  to  the  freight  office,  gave  warning 
of  the  explosion  to  the  railroad  employes, 
and  stood  on  the  platform  at  the  comer  of 
the  building  to  watch  It  The  employes, 
several  In  number,  left  the  office,  and  took 
positions  on  .the  platform,  under  the  pro- 
jecting eaves,  along  the  north  side  of  the 
building.  After  the  fuse  had  been  lit,  and 
a  little  time  before  the  blast  exploded,  de- 
ceased came  south  along  Washington  street 
towards  the  freight  house,  and  was  warned 
by  Gannon  of  the  blast,  and  told  to  stand 
back.  He  stepped  upon  the  platform,  and 
stood  with  the  others,  but  when  the  explo- 
sion came.  Instead  of  remaining  where  he 
was,  which  turned  out  to  be  a  perfectly  safe 
place,  he  rushed  through  the  office  door  di- 
rectly towards  one  of  the  windows.  At  the 
same  Instant,  a  piece  of  rocli,  weighing  40 
or  60  pounds,  crashed  through  the  windows, 


struck  him  on  the  head  and  shot^der, 
killed  him.  The  explosion  was  more  s< 
and  destructive  than  any  that  had  prev 
ly  occurred  In  connection  with  that  \ 
Cars  upon  the  railroad  tracks  had  their 
crushed  in,  and  the  freight  house  walls 
more  or  less  damaged,  but  no  stones  en 
those  which  went  through  the  wlndowi 
tered  the  building.  Obviously,  the  8 
place  within  the  range  of  the  flying 
ments  was  on  the  north  platform  of 
freight  house,  since  two  walls,  eacb  ob 
to  the  direction  from  which  the  pieces 
come,  protected  any  one  standing  there; 
as  obviously,  a  position  in  front  of  on 
the  windows  was  no  safer  than  the 
street  Nobody  but  the  deceased  wai 
Jured,  though  another  man,  who  was  a 
stranger  there,  followed  him  into  the  c 
When  the  building  began  to  be  struck, 
others  ran  further  west  along  the  platfoi 
Appellants  were  pursuing  a  lawful  \ 
which,  for  the  six  or  seven  months  di 
which  they  had  carried  it  on;  had  cause 
Jury  to  no  one;  but  by  oarrylng  it  on  in 
a  way  as  necessarily  to  throw  rocks  ove; 
on  the  street  and  adjacent  property,  as 
the  case  at  every  blast  they  mnintain< 
nuisance,  and  were  liable  for  such  damaj 
they  might  do.  In  this  respect  this  cast 
fered  from  Klepsch  v.  Donald,  4  Wash. 
30  Pac.  991,  and  was,  In  principle,  like  W; 
V.  Compton,  53  Ind.  337;  St  Peter  v.  1 
son,  58  N.  Y.  410;  and  Munro  v.  Reclami 
Ck>.,  84  Gal.  515,  24  Pac.  ^oa  Fair  wan 
however,  of  an  Impending  blast  was  Imi 
°ly  held.  In  Wright  v.  Compton  and  St  I 
V.  Denlson,  to  be  such  extraordinary  cai 
would  have  absolved  the  defendants  U 
plaintiffs  had  failed  to  heed  it;  and  such  i 
be  the  case  by  all  rules  of  good  sense, 
der  the  motion  for  a  nonsuit  made  in 
court  below,  the  question  of  warning  be< 
the  vital  one  in  the  case,  and  the  only  tb 
upon  which  the  motion  oonld  have  been 
nled  must  have  been  that  it  wag  a  quel 
for  the  Jury  whether  the  warning  given 
not  so  shortly  before  the  explosion  that 
ceased  had  no  time  for  reasonable  action, 
say  this  was  the  only  theory,  because, 
man  of  the  most  ordinary  intelligence, 
mere  suggestion  of  a  rock  blast  right  ai 
would  lead  to  his  taking  such  measure 
lay  in  hla  power  to  insure  tils  safety;  ant 
ceased,  in  the  language  of  the  complaint, ' 
a  strong,  healthy,  sober  man,  24  years  of 
a  skilled  and  expert  bricldayer,  and  coi 
tent  carpenter  and  Joiner,"— conditions 
attainable  without  Intelligence.  The  evid 
on  this  point  for  the  respondents  consiste 
the  testimony  of  three  eyewitnesses.  A 
Ourtis  was  a  clerk  in  the  freight  office,  i 
Gannon  had  given  the  warning,  this  wii 
went  to  the  south  door  of  the  freight  h< 
where  be  assisted  a  lady  and  some  chU 
to  get  into  the  house,  and  then  walked  at 
to  the  nwtb  platform  at  a  point  about  60 
west  of  the  office  door,  and  almost  Una 
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ily  the  blast  went  off.  He  placed  the  warn- 
;  at  a  minute  or  minute  and  a  half  before 
I  explosion,  and  testified  that  deceased  had 
rt  reached  the  platform  at  the  moment  of 
a  exploedon,  and  that  he  rushed  right  Into 
B  office.    Heard  nothing'  said  to  deceased 

any  one.    He  did  not  quicken  his  pace 

all  until  he  got  on  the  pUitform.  After 
it  he  seemed  to  do  sc^     P.  S.  AVebb,  anoth- 

frelght  clerk,  testified  to  a  much  more  de- 
erate  proceeding.  After  receiving  the 
imlng,  witness  stepped  out  of  the  ofBce  to 
e  north  platform,  where  Gannon  was. 
lere  was  no  one  else  there  for  some  time, 
til  a  stranger  came  along  from  the  north, 
d  was  stopped  by  the  foreman,  and  told 

step  back,  as  there  was  to  be  a  blast 
ortly  after  this  another  man  came,  and  was 
10  detained,  for  the  same  reason.  The  fore- 
m  said  all  there  would  better  get  back 
)ng  the  north  side  of  the  warehouse,  but 
ne  heeded   the  advice.     The  second   man 

Join  the  group  was  deceased,  ond  bis  ar- 
ral  was  about  five  minutes  before  the  blast 
curred.  Deceased  said  nothing,  but  re- 
lined  with  the  group  until  the  explosion 
3k  place.  Immediately  upon  that,  witness 
a  west  along  the  platform,  but  returned  at 
ce,  and  found  deceased  Inside  the  office  <« 
e  floor.  John  Williamson  came  from  his 
me  on  his  way  to  the  Review  building, 
.w   Gannon   and  two  other  men  standing 

the  corner  of  the  building,  on  the  plat- 
rm.  Gannon  told  him  a  blast  was  going 
;,  and  to  look  out  or  stand  back.     Went 

on  the  platform,  and  stood  there  with  Gan- 
n,  deceased,  and  a  railroad  official.  Stood 
;ht  alongside  of  deceased  for  four  or  Ave 
inutes  until  the  blast  went  off.  Heard  a 
mark  passed  that  It  was  rather  long  going 
'.  As  soon  as  the  rocks  began  to  come,  de- 
Bsed  ran  Into  the  office,  and  witness  as 
)se  behind  him  as  he  could  get  Deceased 
is  standing  on  the  platform  when  witness 
me  up.  Stood  at  a  point  four  or  five  feet 
jm  the  east  end  of  the  freight  depot  De- 
ased  was  within  two  or  three  feet  of  the 
ndow  when  struck,  and  right  opposite  to 
None  of  these  witnesses  were  present  at 
e  trial,  their  testimony  being  presented  by 
positions  taken  at  times  several  weeks 
art  Neither  the  Jury  nor  the  trial  court 
!re,  therefore.  In  any  better  position  to 
dge  of  this  testimony  than  ourselves;  and 
>  think  It  ninst  be  accepted  that  Curtis  was 
Istaken  In  his  statement  The  only  dlsagree- 
;nt  between  Webb  and  Williamson  Is  that 
e  former  makes  deceased  the  second  man 

reach  the  platform,  while  the  latter  says 
at  Graetz  was  there  first  They  both  say 
Eit,  after  the  last  man  arrived,  some  five 
nutes  elapsed  before  the  explosion.  Curtis 
ard  nothing  said  to  deceased,  but  the  oth- 
i  did,  and  they  were  within  a  very  few  feet 

him  and  Gannon,  while  Curtis  was  at  no 
ae  within  60  feet,  and  he  says  he  did  not 
i  any  of  them  until  Just  at  the  instant  of 
B  explosion.    In  no  other  way  than  that 


something  was  said  t»  him  could  the  pres 
euce  of  deceased  on  the  platform  at  all  be 
accounted  for;  otherwise,  he  would  have  gont* 
on  his  way  down  the  street  And  If  he  was 
spoken  to,  and  called  to  the  platform.  It  un- 
doubtedly was  coupled  with  Information  con- 
cerning the  blast  Nothing  was  visible  to 
Indicate  danger,  and  it  must  have  been  tbr 
warning  from  Gannon  that  caused  him  to 
stop,  go  up  the  steps,  and  Join  the  rest  Hi- 
was  warned,  therefore.  But,  with  even  ontr 
minute's  warning  of  this  kind,  there  wou 
ample  time  to  avail  himself  of  all  the  protec- 
tion the  building  aCTordcd,  for  In  that  time 
he  could  have  walked  the  whole  length  of  it 
at  a  pace  of  a  mile  an  hour.  In  two  min- 
utes, walking  twice  as  fast,  he  could  have 
been  far  beyond  any  place  whwe  the  evi- 
dence shows  any  stone  to  have  fallen.  There 
was  a  small  triangle  at  the  east  end  of  the 
platform,  which  the  building  did  not  shelter 
from  stones  hurled  upon  it  In  a  direct  line; 
but  the  rest  of  It  was  as  safe  as  the  walls  of 
the  building  were  strong.  Webb  and  Curtis 
were  both  called  out  of  the  office,  and  to  thi^ 
platform,  for  the  purpose  of  getting  them  out 
of  danger.  Webb  reports  Gannon  as  advls 
Ing  that  they  go  back  along  the  platfonu; 
Williamson,  that  he  told  him.  In  the  hear- 
ing of  deceased,  to  stand  back.  They  did 
not  stand  back,  but  argued  rightly  that  thoy 
were  safe  enough  where  they  were,  close  to 
the  wall,  and  several  feet  from  the  corner. 
Gannon  waji  nearer  the  comer  than  they 
were. 

Now,  unless  appellants  are  responsible  for 
the  impulse  or  fright  which  seized  deceased, 
as  soon  as  the  crash  came,  to  get  away  trom 
where  he  was,  they  are  not  liable  for  his 
death,  because,  although  they  did  not  point 
out  to  him  a  particular  spot  which  was  safi?, 
and  say,  "You  stand  there,"  they  informed 
him  of  the  danger  In  time  for  him  to  adopt 
any  one  of  several  courses,-  and  invited  him 
to  remain  either  with  them,  or  along  on  thi- 
platform,  one  part  of  which  was  about  as 
safe  as  another.  The  exercise  of  ordlnno' 
Intelligence  only  was  necessary  to  Insure  safe- 
ty. To  be  sore,  the  hail  of  stones  upon  the 
building  was,  doubtless,  alarming,  but  some- 
thing of  the  kind  was  to  be  expected,  else 
there  would  have  been  no  occasion  for  tak- 
ing refuge.  The  panic  which  led  the  de 
ceased  Into  the  office  must  have  been  totally 
unforeseen,  and  could  not  have  been  provided 
against  There  Is  a  line  of  cases  which  hold 
that,  where  one  precipitates  a  danger  sud- 
denly upon  another,  the  liability  for  dam- 
ages Is  not  avoided,  although  the  person 
threatened  himself  cause  his  Injury  by  an 
Ill-judged  attempt  to  escape,  when.  If  he  had 
remained  quiet,  the  Injury  would  not  have 
occurred.  But  no  such  case  Is  reported  where 
timely  warning  of  the  peril  had  been  given, 
and  the  person  warned,  after  taking  up  a 
position  of  safety,  had  abandoned  It,  and 
sought  some  other,  In  doing  which  the  cas- 
ualty happened.     Respondents  were  respoD^^ QQ I p 
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We  for  the  tesUmouy  of  witnesses  Webb  and 
Williamson,  and  for  the  credibility  of  each, 
and  their  depositions  furnished  a  clear  pre- 
ponderance of  the  evidence  that  It  was  four 
or  five  minutes  after  deceased  went  upon 
the  platform  before  the  blast  went  oft,  and 
that  It  was  his  own  voluntary  act  which 
caused  him  to  go  into  the  office,  abandoniiig 
his  safe  position  on  the  platform.  The  Jury 
were  not  at  liberty  to  disregard  the  evidence, 
and  find  but  a  momentary  warning,  upon  the 
testimony  of  Curtis;  and  the  court  was  Ix>tmd 
to  take  notice  of  the  state  of  the  evidence 
which  would  require  the  granting  of  a  new 
trial  If  a  verdict  were  found  for  plaintiffs. 
Thomp.  Trials,  {  2250,  and  cases  cited.  There 
must  be  a  reversal  of  the  Judgment,  and  re- 
manding of  the  cause,  with  directions  to  sus- 
tain the  motion  for  a  nonsuit     So  ordered. 

HOYT  and  ANDEKS,  JJ.,  concur.     DUN- 
BAR, 0.  X,  and  SCOTT,  J^  dissent 


MIVKU  T.  NASH. 
(Snpreme  Court  of  Washington.    Dee.  80,  1898.) 

CoDNTBacLAm— Bahb  Transaction — Unliqui* 

DATBD   DaMAOBS. 

1.  An  nnliqnidated  claim  for  damage*  may 
be  set  ap  as  a  counterclaim,  where  it  is  within 
2  HUl's  Code,  §  195,  permitting  a  counter- 
claim to  be  pleaded  if  it  arises  out  of  the  same 
contract  or  transaction  set  np  in  the  complaint. 

2.  Damages  sustained  by  the  owner  of  a 
building  from  defects  in  the  architect's  plans 
may  be  set  np  by  way  of  counterclaim  in  an  ac- 
tion by  the  architect  for  his  plans  and  his  serv- 
ices as  superintendent,  since  both  arise  out  of 
the  same  transaction. 

Appeal  from  superior  cotvt,  Spokane  coun- 
ty;  R.  B.  Blaice,  Judge. 

Action  by  Worthy  Niver  against  L.  B.  Nash 
for  plans  furnished  for  defendant's  building, 
and  for  plaintiff's  services  in  superintending 
its  erection.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Turner,  Graves  &  McKlnstry  and  L.  O. 
Nash,  tor  appellant. 

Felghan,  Wells  &  Herman,  tor  respondent. 

An  unliquidated  daim  for  damages  is  not 
a  subject  for  counterclaim,  either  legal  or 
equitable  Ricketson  v.  RlchardBon,  19  Cel. 
330;  Boyer  v.  Clark,  3  Neb.  161;  Evens  v. 
Hall,  1  Handy,  434;  Shropshire  ▼.  Conrad,  2 
Mete.  (Ky.)  143;  Dugan  y.  Cureton,  1  Ark. 
31;  Christian  ▼.  Miller,  23  Amer.  Dec.  251; 
Gogel  v.  Jaooby,  0  Amer.  Dec  339;  Duncan 
V.  Lyon,  8  Amer.  Dea  613;  Livingston  v. 
Livingston,  Id.  562;  Smith  v.  Gaslight  Co., 
81  Md.  12;  Crenshaw  v.  Jackson,  6  Ga.  500; 
Drew  v.  Towle,  27  N.  H.  412. 

HOYT,  J.  This  action  was  brought  to  re- 
cover for  certain  plans  for  a  brick  building, 
and  for  services  in  superintending  its  erec- 
tion. The  defendant,  In  his  answer,  after 
making  certain  denials,  and  pleading  a  sqta- 


rate  defense,  set  np  a  counterclaim.  In 
It  was  alleged  that  the  plans  furnished 
defective,  and  the  superintendence  not 
it  should  have  been,  and  that,  as  a 
thereof,  he  had  been  greatly  damaged, 
the  trial,  defendant  offered  proof  tendi 
establish  such  counterclaim.  The  ootu 
the  objection  of  the  plaintiff,  refused 
low  it,  on  the  ground  that  the  conntet 
as  pleaded  was  Insufficient  The  appc 
In  his  brief,  while  alleging  some  other  e 
concedes  that  the  merits  of  the  appei 
pend  largely  upon  the  question  of  the 
dency  of  the  allegations  of  said  coi 
daim.  We  shall  therefore  content  con 
with  an  examination  of  that  question,  ; 
determination  will  satisfy  the  claims  c 
brief,  as  the  other  errors  alleged  will  bi 
sta.ntlally  determined  by  the  decision  ol 
question.  The  allegations  of  such  coi 
claim  are  numerous,  and  are  set  out  at 
length,  and  it  is  somewhat  difficult  to 
mine  therefrom  its  legal  eETect  A  n 
directed  to  certain  parts  thereof  '^ 
doubtless  have  resulted  in  Its  being  she 
many  of  such  allegations.  The  defei 
however,  did  not  move  against  it,  but  r< 
generally,  and  for  that  reason  all  Its  1 
grulties  must  be  ovorlooked,  and  the  s 
question  determined  as  to  whether  or  n< 
facts  therein  set  out,  if  true,  would  ii 
manner  constitute  a  counterclaim  tc 
daim  of  the  plaintiff. 

Respondent,  in  the  first  part  of  his 
has  cited  a  long  list  of  authorities  fo 
purpose  of  establishing  the  doctrine  tbi 
unliquidated  daim  for  damages  is  not  a 
Ject  of  counterclaim,  either  legal  or 
table.  Such  citations  fully  establish  the 
trine  thus  contended  for  under  the  sts 
and  rules  of  practice  applicable  wher( 
decisions  were  rendered,  but  they  can 
little  or  no  force  here.  The  counterc 
to  which  such  cases  refer  are  substan 
of  the  same  nature  as  those  which  wei 
nominated  "set-offs,"  as  distinguished 
"recoupment,"  under  the  common-law 
tice;  while  under  our  statute  the  tect 
distinction  between  set-off  and  recoup 
has  been  abrogated,  and  under  the  < 
tions  prescribed  that  which  would  have 
a  proper  and  rightful  subject  of  set-off  < 
coupment  can  be  set  up  by  way  of  coi 
daim.  It  is  therefore  not  necessary  1 
Into  the  discussion  of  these  authorities. 

The  other  cases  dted  by  responden 
more  nearly  in  point,  but  can  have 
force  here,  as  our  statute'  substantial! 
termines  the  question.  It  provides  thi 
cause  of  action  arising  out.  of  a  contra 
transaction  set  forth  In  the  complaint  a 
foimdation  of  plaintiff's  claim  or  conn 
with  the  subject  of  the  action  may  be  si 
by  way  of  counter-daim."  It  will  be 
from  this  provision  that  as  to  a  cause  o 
tlon  arising  out  of  the  same  contrac 

>  2  HUl's  Code,  |  196u 
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1  there  is  no  distinction  whatever 
liquidated  and  unliquidated  dam- 
i  only  question  to  be  determined 
h  statute  Is  whether  or  not  the 
alleged  by  way  of  counterclaim 
)f  the  contract  or  transaction  upon 
plaintiff  relies.  This  Is,  therefore, 
>n  of  fact  which  It  Is  necessary  for 
le:  Do  the  allegations  of  the  conn- 
show  that  the  damages  alleged 
ew  out  of  the  contract  or  trans- 
D  which  the  plaintiff  founds  his  ao- 
determining  this  question  It  is  only 
that  we  should  find  that  one  of  the 
lamage  arose  out  of  such  contract 
tlon,  for  the  reason  that,  the  ml- 
6  court  having  been  against  the 
Im  as  a  whole,  if  any  part  thereof 
}leaded  such  ruling  was  erroneous, 
voluminous  allegations  of  said 
[m  it  sufficiently  appears  that  the 
>ld  the  plans  for  the  building  with 
edge  of  the  purpose  for  which  they 
e  used,  and  In  the  light  of  such 
expressly  represented  to  the  de- 
at  he  was  a  competent  and  skillful 
and  that  a  building  built  In  ac- 
vlth  said  plans  would  be  well  and 
Ighted,  and  flrst-class  in  every  re- 
it  such  representations  wo-e  un- 
:  his  building,  erected  In  accord- 
such  plans,  was  not  well  lighted 
Bs;  and  that  by  reason  of  the  de- 
e  building,  occasioned  by  the  plans 
as  represented,  he  had  been  put  to 
ind  greatly  damaged.  Under  the 
[ces  under  which  the  representa- 
these  plans  were  made,  they  must 
have  amounted  to  a  warranty  on 
>f  plalntlfC  that  they  were  as  he 
i  them  to  be.  He  was  an  expert, 
ig  himself  as  fully  qualified  to 
>  such  matters,  whereas  the  person 
m  he  was  dealing  had  no  such 
tns.  If,  therefore,  any  of  the  items 
alleged  In  the  counterclaim  were 
nature  that  they  could  be  said  to 
cr  out  of  the  insufficiency  of  the 
1  to  thus  show  that  In  fact  they 
eless,  or  of  less  value  than  they 
e  been  If  as  represented,  such  ele- 
image  arose  out  of  the  contract  of 
388  or  Implied,  and  comes  within 
which  we  have  referred,  and  con- 
proper  counterclaim  as  against  the 
)rlce  of  such  plans.  Some  of  the 
image  thus  set  up  are,  in  our  opin- 
nature  above  specified.  It  follows 
were  proper  items  of  counterclaim, 
evidence  in  regard  thereto  should 
allow^  by  the  court,  and  that  for 
n  rejecting  It  the  Judgment  must 
d,  and  the  cause  remanded  for  a 
The  parties  should  be  allowed  to 
leadings. 

R.  0.  X,  and  SCOTT,  STILES,  and 
JJ.,  concur. 


OHUHCH  T.  CAMPBELL  et  aL 

(Supreme  Court  of  Washington.    Dec.  80,  1893.) 

Wbonofui.  Attaohheni^Action  on  Bosd— 
Pleadiko. 

1.  A  complaint,  in  an  action  on  an  attach- 
ment bond,  which  alleges  that  the  principal* 
"gave"  the  bond,  with  their  codefendants  as 
sureties,  is  fatally  defective  as  to  the  sureties, 
because  it  does  not  allege  that  they  executed  the 
bond. 

2.  In  an  action  on  an  attachment  bond, 
plaintiff  must  piead  and  prove  the  nonpayment 
of  the  damages  sustainea  by  reason  of  the  at- 
tachment, and  a  complaint  which  fails  to  allege 
soch  nonpayment  Is  fatally  defective. 

Hoyt,  J.,  dissenting. 

Appeal  firom  ruperlor  court,  Clallam  coun- 
ty;  James  O.  McCliuton,  Judge. 

Action  by  John  F.  Chiurcb  against  John  G. 
Campbell  &  Co.  and  others  on  an  attachment 
bond.  From  a  Judgrment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

W.  R.  Gay  and  Geo.  C.  Hatch,  for  ap 
pellant    Benton  Embree,  for  respondents. 

DUNBAR,  C.  J.  This  was  an  action  fol 
damages  on  an  attachment  bond.  The 
foiu-th  allegation  of  the  complaint  Is  as  fol- 
lows: "That  after  filing  said  affidavit,  and 
before  said  attachment  Issued,  said  John  G. 
Campbell  &  Co.,  as  required  by  law,  gave  an 
attachment  bond  for  the  protection  of  this 
plaintiff,  with  defendants  J.  L.  Worthley 
and  W.  H.  Van  Lehn  as  stu-etles,  in  the  words 
and  figures  following.  •  •  •"  There  is  no 
allegation  in  the  complaint  that  the  damages 
claimed  to  have  been  sustained  have  not 
been  paid.  At  the  close  of  plaintiff's  case, 
the  defendants  moved  for  a  nonsuit,  on 
the  grounds  (1)  that  the  complaint  failed 
to  state  a  cause  of  action  against  the  de- 
fendant; (2)  that  the  testimony  of  plalnttfTs 
own  witness  shows  that  no  damages  had  re- 
sulted from  the  levy  of  the  attachment;  (3) 
that  the  plaintiff  has  wholly  failed  to  show 
that  there  was- no  probable  cause  for  the  de- 
fendant believing  the  ground  upon  which  the 
attachment  was  Issued;  (4)  that  the  plaintiff 
wholly  failed  to  show  that  the  damages  in- 
curred have  not  been  paid.  This  motion 
was  sustained  by  the  court,  and  Judgment 
entered  for  the  defendants,  and  the  cause 
brought  here  upon  the  alleged  error  of  the 
court  in  sustaining  the  motion  for  a  nonsuit. 

The  respondents  contend  that  the  allega- 
tion that  Campbell  &  Co.  gave  a  bond  does 
not  mean  that  they  executed  the  same,  but 
simply  that  they  prociured  a  bond,  and  that 
there  Is  no  allegation  that  the  sureties  ex- 
ecuted the  bond.  This  contention,  we  think, 
will  have  to  be  sustained,  under  the  rulings 
of  this  coiurt  In  Crockery  Co.  v.  Haley,  6 
Wash.  302,  33  Pac.  650.  The  objection  that 
there  is  no  allegation  Id  the  complaint  that 
the  damages  alleged  to  have  been  sustained 
by  reason  of  the  attachment  have  not  been 
paid,  and  no  proof  on  that  proposition,  we 
think  is  also  well  taken,  and  warranted  th* 
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court  In  granting  the  motion  for  a  nonsuit. 
It  Is  the  breach  of  a  covenant  that  Is  the 
basis  of  an  action  on  a  covenant,  and  the 
breach  of  this  covenant  was  the  nonpayment 
of  the  damages  incurred  by  the  plaintiff. 
That  was  the  condition  of  the  obligation, 
viz.  that  they  should  pay  all  costs  and  all 
damages  which  he  might  sustain  by  reason 
of  the  attachment  If  the  damages  had  been 
sustained,  and  had  been  paid,  there  would 
have  been  no  ground  for  action;  and,  if  a 
breach  has  been  made  by  nonpayment  of 
the  damages,  there  must  be  an  allegation  of 
this  breach  before  a  recovery  can  be  had. 
The  cases  cited  by  appellant  in  answer  to 
this  proposition  are  not  in  point  They  sim- 
ply sustain  the  general  proposition  that  pay- 
ment 1b  a  matter  of  defense,  but  are  not  ap- 
plicable to  the  breaches  of  covenants  of  this 
kind.  Drake,  Attachm.  (7th  Ed.)  168,  In  dis- 
cussing attachment  bonds,  lays  down  the 
rule  as  follows:  "A  declaration  which  fails 
to  aver  the  nonpayment  of  the  damages  sus- 
tained Is  bad  on  demurrer;"  and  the  cases 
cited  by  that  author  fully  sustain  the  text 
We  bare  been  unable  to  find  any  authority 
to  the  contrary.  So  far  as  the  second  and 
third  grounds  alleged  In  support  of  the  mo- 
tion for  nonsuit  are  concerned,  we  think 
there  4a  testimony  which  was  competent  to 
go  to  the  Jury,  and  sustain  a  verdict;  but, 
for  the  reasons  alleged  above,  the  Judgment 
win  be  affirmed. 

SCOTT,  STILES,  and  ANDERS  JJ.,  con- 
cur.  HOYT,  J.,  dissents. 


STATE  V.  NORDSTROM.' 
(Qnpreme  Court  of  WashioKton.    Dec.  30,  1893.) 

COHSTITUTIOWAI.  LAW— IkdiCTMENT— PbELIMISART 
HbaBINO — ISDORSINO  WlTWKSSBS'  KaMEB — HOMI- 
OIDB— EVIDBNCB  —  RbBUTTAL  —  InsTUUCTIONB — 

New  Tkial. 

1.  The  ret^^uirement  of  the  federal  consti- 
tution, that  criminal  prosecutions  be  begrun  by 
Indictment  of  the  i^and  jury,  does  not  apply  to 
prosecationa  for  crimes  against  state  laws;  and 
hence  the  constitution  of  Washin^on,  permit- 
ting such  prosecution  to  be  begun  by  informa- 
tion, does  not  contravene  the  enabling  act  of 
congress,  which  provides  that  the  state  consti- 
tution shall  not  be  repugnant  to  the  federal 
constitution. 

2.  A  complaint  made  before  a  Justice  of  the 
peace  on  preliminary  examination  may  be  dis- 
missed, and  a  new  charge  made  before  another 
Justice,  where  a  full  examination  may  be  had. 

3.  Where  an  information,  with  the  names 
of  the  witnesses  indorsed,  has  been  served  on 
defendant,  as  required  by  Code  Proc.  8  1267, 
notice  to  defendant  of  the  addition  of  the  names 
of  new  witnesses  is  sufficient,  and  another  copy 
of  the  information,  with  their  names  indorse!, 
need  not  be  served. 

4.  Boots  and  shoes  worn  by  defendant  when 
arrested,  and  other  personal  effects  taken  from 
him  in  the  course  of  the  usual  search  of  his 
person,  are  admissible  on  the  trial  to  Identify 
him  as  the  person  committing  the  crime;  and 
an  objection  against  their  admission  as  having 
been  obtained  oy  an  unreasonable  search,  and 
as  oompelling  him  to  give  evidence  against 
kimaelf,  is  properly  overruled. 


'  Rehearing  denied. 


5.  On  a  murder  trial,  where  it  is  con 
that  the  marderer  wore  a  pair  of  rubber 
produced  in  court,  and  defendant  testifies 
he  cannot  get  them  on,  and  malces  appai 
extraordinary  but  ineffectual  efforts  so  to 
the  presence  of  the  jury,  the  state  ma 
rebuttal,  call  a  shoemaker  to  mennure  dc 
ant's  feet  and  the  boots,  who  may  then 
his  opinion  as  to  whether  defendant  can 
them;  and  the  state  may  also  call  othei 
sons  to  put .  on  the  boots  in  the  presen 
the  jury,  and  then  prove  by  the  shoer 
that  their  feet  are  as  lar^e  as  defendant's 

6.  On    a    murder    trial,    defendant's 
mony  that  he  was  in  a  saloon  several 
from   the   homicide   when   it   occurred    wa 
nied  by  the  saloon  keeper,  but  on  his  cro 
amination  the  certainty  of  his  recollectioi: 
somewhat  shaken.    Had,  that  on  redirect  i 
ination  the  state  could  show  that  on   th 
lowing  day  the  witness   Icnew   that   defe; 
was  suspected  of  the  crime,  as  a  reason 
the  witness   would   not  have  forgotten   h 
leged  visit  of  the  night  lief  ore;    and  sucl 
dence  is  not  objectionable  as  an  unfair  m 
of  showing  that  defendant  was  believed 
guilty  in  the  community.    Dunbar,  C.   J. 
senting. 

7.  On  a  murder  trial,  it  is  proper  t 
struct  that  the  jury  have  the  right  to  coi 
defendant's  great  interest  in  the  verdict  i 
termining  the  credibility  of  his  evidence. 

8.  Where  the  court  has  charged  tha 
state's  failure  to  prove  motive  is  a  cii 
stance  for  the  jury  to  consider,  it  is  proc 
refuse  a  further  instruction  that  such  fi 
raises  a  strong  presumption  of  innocence. 

9.  On  a  murder  trial,  where  defendan 
testified  that  he  could  not  get  on  a  pair  ol 
ber  boots  admitted  to  hare  been  worn  b 
murderer,  a  new  trial  should  not  be  fsr 
on  the  affidavit  of  a  newly-discovered  wi 
that,  while  it  waa  possible  for  defendai 
get  on  the  boots,  he  could  not  wear  them. 

Appeal  from  superior  court,  King  coi 
T.  J.  Humes,  Judge. 

Charles  W.  Nordstrom  was  convlcte 
the  murder  of  William  Mason,  sentenci 
death,  and  appeals.    Affirmed. 

On  the  evening  of  the  27th  day  of  Nc 
ber,  1891,  William  Mason,  a  young  ms 
years  of  age,  living  near  Cedar  Mounts! 
King  county.  Wash.,  was  shot  and  Inst 
killed  by  an  assassin  firing  through  the 
dow  from  the  outer  darkness.  The  we 
used  was  a  45-70  caliber  Winchester 
It  was  Thanksgiving  night,  and,  about 
P.  M.,  the  deceased,  in  company  wltl 
two  brothers,  the  schoolmaster,  and  a  ; 
man,  was  seated  at  the  supper  table 
ceased  nearest  the  window.  A  bright 
sat  on  the  table,  while  no  curtain  hnag 
the  window.  The  bullet  entered  about 
inches  below  the  point  of  the  left  shot 
and  passed  through  the  entire  body,  < 
resulting  in  less  than  a  minute.  Suspl 
from  the  first  pointed  towards  defen 
Charles  W.  Nordstrom,  as  the  mur^ 
The  sheriff,  upon  being  Informed,  hasten 
the  scene,  and,  after  making  a  hast} 
servatlon  of  the  premises,  sought  1 
Strom's  capture  Footprints  on  the  on 
of  the  house  showed  the  assassin  had  i 
within  five  feet  of  the  window,  and  bj 
turning  of  the  foot  in  the  soft  ground 
oated  the  nature  of  the  boot  he  wore 
size  of  the  boot^and  thei  direction  In  ^ 
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be  fled.  The  tracks  were  pnrgued  for  some 
distance.  Tben  they  were  lost,  and  soon 
tracks  made  In  stocking  feet  were  obseryed, 
these  last  tracks  lead  to  a  deserted  cabin  in 
the  forest,  where  the  rubber  boots,  corre- 
spondlns  identically  with  the  tracks  made 
near  the  window,  w«e  found.  From  the  de- 
serted cabin,  leather-boot  tracks  of  a  very 
peculiar  kind  were  found,  pursuing  an  un- 
frequented and  solitary  trail,  past  another 
deserted  cabin,  and  over  the  mountains,  In 
the  direction  of  Oilman.  At  this  second  cab- 
in appellant's  hat  was  found;  also  a  portion 
of  a  memorandum  book.  The  sheriff  pur- 
sued the  tracks,  and  the  capture  resulted  in 
two  days.  Defendant  had  in  his  possession 
the  45-70  Winchester  rifle,  loaded  with  the 
same  kind  of  a  peculiar  buUet  as  was  found 
in  the  body  of  the  deceased.  He  also  wore, 
at  the  time  of  bis  arrest,  a  cap  which  he 
had  taken  firom  the  deserted  cabin  at  the 
time  he  left  his  hat  His  stockings  were 
muddy,  and  the  boots  he  wore,  by  reason 
of  some  very  peculiar  "patches"  on  the  soles, 
corresponded  with  the  tracks  leading  from 
the  cabin  where  the  rubber  boots  were  found. 
The  defendant,  who  had  formerly  worked  in 
the  mines  at  Oilman,  and  where  money  was 
etui  due  him,  evaded  the  town,  and  lived  on 
some  crackers  and  cheese  in  an  old  cabin  in 
the  mountains.  The  defendant  denied  all 
knowledge  of  the  crime,  and  sought  to  Im- 
plicate another. 

Jas.  Hamilton  Lewis,  (Arthur  E.  Oriffln  and 
Oill  &  Keene,  of  counsel,)  for  appellant.  John 
V.  Miller,  Pros.  Atty.,  Jas.  A.  Halght,  Asst 
Atty.  Oen.,  and  A.  O.  McBride,  for  the  State. 

STILE3,  J.  1.  Again  the  question  is  pre- 
sented here  that  the  appellant,  under  the 
federal  constitution,  is  entitled  to  have  the 
charge  against  him  presented  upon  an  indictr 
ment  foimd  by  a  grand  Jury.  In  this  Instance 
the  contention  Is  based  upon  the  language  of 
the  oiabllng  act,  which  provided  that  the 
constitution  of  Washington  should  be  re- 
publican in  form,  and  "not  repugnant  to 
the  constitution  of  the  United  States." 
Much  learned  InTestigation  and  ingenious 
argument  have  been  expended  by  counsel 
In  an  endeavor  to  Impress  this  court 
with  the  view  that  inasmuch  as  the  con- 
stitution of  the  United  States,  in  pre- 
scribing the  method  of  Initiating  prosecu- 
tions for  inf&mous  crimes  against  federal 
laws,  makes  the  grand  Jtu7  a  sine  qua  non, 
and  its  indictment  the  only  lawful  means  of 
chaxglng  an  offense,  therefore  the  state  con- 
stitution must  conform  to  the  same  method, 
end  any  authority  to  prosecute  by  informa- 
tion. Eiust  be  repugnant  to  the  supreme 
federal  law,  and  void.  We  may,  and  do, 
yield  assent  to  all  that  is  thus  said,  with 
one  exception;  and  we  should  be  Justified 
In  going  further  than  the  argument  made, 
and  in  holding  that,  if  the  provisions  of  the 
fifth  amendment  to  the  federal  constitution 
apply   to   the   matter   of    prosecutions   for 


crimes  against  state  laws.  It  would  make 
no  difference  wore  there  no  mention  of  the 
federal  constitation  in  the  enabling  act  or 
the  constitution  of  the  state;  the  consti- 
tation of  the  United  States  would  still  be  the 
supreme  law  of  the  land,  and  all  provisions 
of  the  state  constitution  or  laws  which  were 
actually  repugnant  would  l)e  utterly  void; 
nor  could  any  act  of  congress  make  any  such 
provision  one  whit  the  less  void  or  Inoper- 
ative. But  the  difficulty  is  that  the  con- 
stitution of  the  United  States  does  not  as- 
sume or  pretoid  to  regulate  prosecutions 
for  offenses  against  state  laws,  and  we  see 
no  reason  why  there  should  be  any  depar- 
ture from  the  views  on  tills  subject  express- 
ed in  Lybarger  v.  State,  2  Wash.  St.  552, 
27  Paa  4M.  1029.  See  Spies  t.  nUnoU,  123 
U.  S.  131,  8  Sup.  Ct  21. 

2.  The  information  was  identical  with 
those  In  State  v.  Freidrich,  4  Wash.  204,  29 
Pac.  XaSS.  SO  Pac.  328,  and  31  Pac.  332,  and 
State  V.  Day,  4  Wash.  104,  29  Pac.  084. 

8.  Appellant  alleges  error  because  the  court 
below  refused  to  quash  the  information  upon 
a  showing  that  he  liad  not  a  preliminary 
examination:  but  his  real  ground  for  the 
motion  was  that,  whereas  a  charge  was 
made  against  Iiim  before  Justice  Neagle, 
that  charge  was  not  pursued,  but  was  dis- 
missed, and  a  new  charge  made  before  Jus- 
tice Von  Tobel,  before  whom  there  was  a 
full  examination.    No  error. 

4.  The  names  of  certain  witnesses  were  in- 
dorsed upon  the  information  before  the  trial 
commenced,  by  special  order  of  the  court, 
as  the  statute  permits.    Code  Proc.  S  1230. 

6.  Upbn  filing  the  Information,  the  prose- 
cuting attorney  caused  a  copy  of  it,  with  the 
names  of  witnesses  Indorsed,  to  be  served 
upon  appellant,  and  appellant  complains  be- 
cause he  was  not  furnished  another  copy 
when  the  names  of  new  witnesses  were  ad- 
ded. The  evident  purpose  <MC  the  statute 
(Code  Proc.  {  1267)  is  to  apprise  the  ac- 
cused, as  soon  after  the  information  is  filed 
as  is  reasonably  possible,  of  the  charge 
made  against  him,  and  the  names  of  lead- 
ing witnesses.  After  that,  notice  of  the  ad- 
dition of  new  names  of  witnesses  meets 
every  reasonable  requirement;  and  there  was 
notice  in  this  case. 

6.  The  state  sought  to  connect  the  appel- 
lant with  the  homicide  by  means  of  certain 
boot  tracks  and  tracks  of  feet  wearing  only 
socks,  impressed  in  soft  or  muddy  ground 
near  the  scene  of  the  crime,  and,  in  pursuit 
of  its  endeavor,  called  a  d^uty  sheriff  to 
produce  the  boots  and  socks  of  appellant. 
These  articles  were  taken  from  appellant's 
person  upon  his  arrest,  and  were  retained 
by  the  sheriff  to  be  used  as  evidence,— the 
boots  because  it  was  claimed  that  they  fitted 
the  tracks,  and  the  socks  because  they  were 
muddy.  No  force  wliatever  seems  to  have 
been  used  by  the  officers  In  getting  posses- 
ion of  these  things,  but  they  were  taken 
troK  the  prisoner  lu  the  course  of  the  usua^ 
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search  of  bla  person  upon  his  arrival  at  the 
JalL  Appellant  complains  of  the  admission 
of  the  boots  and  socks  In  evidence  on  the 
ground  that  they  were  obtained  by  an  un- 
reasonable search  of  his  person,  and  that  It 
was  a  method  of  compelling  him  to  give 
evidence  against  himself;  but  we  cannot 
sustain  bis  position.  It  is  generally  held 
that  an  accused  i>ar8on  cannot  be  compelled 
to  exhibit  these  portions  of  his  body  which 
are  usually  covered  for  the  purpose  of  se- 
curing his  Identification,  or  in  other  ways 
affording  evidence  against  him,  though  that 
propoBldon  has  been  reduced,  in  at  least  one 
case,  to  prohibiting  exposure  only  where 
decency  would  be  infringed.  State  v.  Ah 
Ohuey,  14  Nev.  79.  But  it  has  never  been 
held  that  personal  effects  of  every  kind  could 
not  be  taken  from  the  person  of  a  prisoner, 
and  used  upon  his  trial  for  what  they  may 
be  worth  as  criminating  evidence.  State  v. 
Graham,  74  N.  O.  64&  The  same  observa- 
tions apply  to  the  memorandum  book  taken 
firom  appellant's  po<^et,  and  exhibited  to 
the  Jury  to  show  that  a  leaf  found  in  a 
cabin  In  the  woods,  where  It  was  claimed 
appellant  had  been,  belonged  in  his  book; 
and  also  to  the  cap  which  he  wore  when  ar- 
rested, and  which,  it  was  claimed,  had  been 
hanging  on  a  nail  in  the  same  cabin  until  the 
night  of  the  homicide. 

7.  There  was  testimony  tending  to  show 
that  the  person  who  flred  the  shot  that  killed 
William  Mason  had  worn  a  certain  pair  of 
rubber  boots,  which  It  was  conceded  did  not 
belong  to  appellant  When  appellant  went 
upon  the  stand  he  testified  that  he  could 
not  get  these  boots  upon  his  feet,  and,  at  the 
request  of  his  counsel,  made  apparently 
extraordinary  efforts  to  put  them'  on  in  the 
presence  of  the  Jury,  but  without  effect  In 
rebuttal  the  state  called  a  shoemaker,  and 
had  him  measure  the  boots  and  appellant's 
feet,  whereupon  he  testified  that  a  foot  of 
that  size  could  wear  those  boots.  Other  per- 
sons were  then  called,  and  In  the  presence 
of  the  Jury  they  put  the  boots  on,  after  which 
the  shoemaker  measured  their  feet, '  and 
found  them  at  least  as  large  as  appellant's. 
All  this  was  dcHie  against  objection,  on  the 
ground  that  the  measurement  of  appelant* s 
feet  was  compiling  him  to  give  evidence 
against  himself.  But  In  our  Judgment,  after 
the  exhibition  made  by  appellant  in  his  ap- 
parent efforts  to  get  the  boots  on,  the  meas- 
urement of  his  feet  was  only  a  legitimate 
way  of  cross-examining  him,  and  the  sub- 
sequent testimony  of  the  shoemaker  and  the 
other  witnesses  was  proper  rebuttal.  When 
the  shoemaker  took  his  measurements  he  bad 
not  been  sworn,  but  he  was  sworn  before  he 
gave  any  testimony. 

8.  The  homicide  was  committed  oa  Friday 
evening,  November  27,  1891,  at  6:30.  Appel- 
lant, by  way  of  accounting  tar  himself,  told 
of  his  movements  that  afternoon  and  even- 
ing, and  stated  that  at  a  little  after  8 
o'clock  he  went  into  the  saloon  of  one  Co<^per, 


at  Gilman,  several  miles  fh>m  the  1 
where  deceased  was  shot,  and  bought 
Cooper  a  bottle  of  whisky  and  a  gla 
beer,  the  testimony  tending  to  show  an 
On  rebuttal,  Ox^er  was  called,  and 
fled  with  some  poeitiveness  that  app 
was  not  in  his  saloon,  and  did  not  bus 
thing  from  him  on  that  night  On 
examinaticm,  this  occtured:  "Q.  Is  It 
sible  he  could  have  come  in  there  on  E 
night,  and  bought  fifty  cents'  worth  of  1 
and  you  not  remember  the  next  daj 
Well,  I  do  not  think-  so;  I  think  I  s 
remember  It  Q.  Why  do  you  tbinJ 
Why  would  you  remember  that  parti 
ly?"  Many  other  questions  were  aske 
the  purpose  of  getting  an  admission 
ev&i  though  the  witness  had  seen  app 
on  Friday  night  at  his  saloon,  he  might 
forgotten  it  and  the  certainty  of  his  re< 
tion  was  left  somewhat  shaken.  But 
tte  redirect  he  was  asked:  "Did  yoa 
on  Saturday  night  that  this  man  wa 
pected  of  the  murder  of  WiUie  Mason? 
he  answered  that  he  did,  and  that  hi 
learned  the  fact  about  noon  of  that  day 
Did  citizens  In  Oilman  talk  anything 
who  they  suspected  of  the  crime?  (Ob. 
to  as  leading.)  Court:  His  queBti<Hi  is 
Ing.  Q.  The  people  living  there  in  Gi] 
A.  Tes,  sir.  Q.  Quite  a  number  of 
A.  Yes,  sir.  Q.  Yon  heard  them  taUdnj 
Yes,  sir.  Q.  What  did  you  hear  them 
ing?  (Objected  to  as  hearsay,  imma 
and  incompetent.)  Court:  Objection 
ruled.  A.  They  said  a  certain  man  bad 
suspected, — ^that  they  suspected  bin 
Who  was  that  certain  man?  A.  Tha 
fendant;  I  forget  the  name."  The  o) 
purpose  of  this  examination  was  to 
an  additional  reason  why  the  witness  ' 
not  have  forgotten  the  alleged  visit  c 
pellant  to  his  saloon  the  night  before, 
of  the  reasons  therefor  having  been 
lenged  on  the  cross-examination, 'thoug 
court,  upon  the  direct  question  being 
wJietUer  knowledge  that  appellant  w 
suspected  would  have  been  Ukely  to  pe 
ate  the  fact  of  such  a  visit  in  the  wi 
mind,  sustained  an  objection  to  it  O 
for  appellant  here  urge  that  this  re 
examination  was  an  unfair  and  imi 
method  of  getting  before  the  Jury  th( 
that  the  Gilman  community  not  onlj 
pected  him  of  the  crime,  but  believed  h 
be  the  guilty  party;  but  we  cannot  se< 
any  such  construction  should  be  put  upc 
proceeding.  The  principal  questions 
unchallenged  except  on  the  ground  of 
leading  character,  and  the  whole  attent 
the  court  and  Jury  must  have  been  dir 
imder  the  circumstances,  to  the  point  v 
er  the  witness  had  any  real  recolleetioi 
appellant  was  not  there,  or  a  mere  ab 
of  recollection  as  to  whether  he  had 
ed  the  salotm  or  not  Nothing  was  r< 
tending  to  show  that  any  person  beliei 
appellant's  guilt,  but  only  that  he  waj 
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uid  the  rery  first  answer  which  was 
>cted  to  gave  that  InformatloD.  No 
was  made  to  Umit  the  Jury's  consld- 
of  the  eTldence,  nnd  It  was  erl- 
bought  of  but  minor  importance,  as 
lot  mentioned  In  appellant's  brief  In 

»ntIon  ia  called  to  alleged  Improper 
of  counsel  toe  the  state  to  the  Jury, 
rulings  of  the  court  thereon;  but,  as 
IB  said  Is  not  preserved  In  the  state- 
re  cannot  know  what  the  fact  was. 
ts  were  filed  by  both  sides,  but  the 
as  never  called  upon  to  settle  t])e 
the  matter. 

giving  the  usual  cautionary  charge 
ry  as  to  the  credit  to  be  given  to  wlt- 
:he  court  used  this  language:  "In  the 
the  defendant  you  have  a  right  to 
the  great  Interest  he  has  In  your 
'  The  statement  was  true;  a  Jury 
Sht  to  consider  the  Interest  of  every 
(Dodd  v.  Moore*  81  Ind.  622,)  and 
rt  does  not  err  in  so  instructing. 
',  in  a  criminal  case,  where  the  de> 
testified  under  peculiar  circnm- 
he  ought  to  l>e  singled  out  as  itoint- 
was  here  done,  may  be  questlonar 
no  point  Is  made  on  that, 
merous  verbal  criticisms  are  made  of 
portions  of  the  instructions,  but  sudi 
were  either  given  at  the  request  of 
lellant,  or  were  not  excepted  to. 
singly  nor  as  a  whole  do  they  de- 
9  fairness  or  Justness  of  the  admira- 
ge  given  by  the  court 
pellant  asked  the  court  to  Instruct 
lilure  to  prove  a  motive  for  the  com- 
of  the  crime  would  raise  a  strong 
tion  that  the  accused  was  innocent 
tuld  be  no  necessity  for,  or  propriety 
ig  such  an  instruction.  The  general 
ition  of  Innocence  covers  it  fully.  The 
re  told  that  this  would  be  a  cbrcum- 
!or  them  to  consider;  to  have  said 
t>uld  have- been  to  trendi  upon  the 
on  against  commenting  on  the  facta, 
cases  motive  may,  as  counsel  sug- 
i  a  very  material  element  in  deter- 
the  degree  of  a  prisoner's  guilt;  but 
uld  be  no  such  question  In  this  case, 
accused  was  either  guilty  of  a  base 
ation,  or  he  was  entirely  innocent, 
present,  and  did  not  fire  the  fatal 

e  affidavit  of  Waldrowf ,  produced'  on 
Ion  for  a  new  trial,  was  wholly  In- 
t  for  any  purpose,  relating,  as  it  did, 
ng  but  indefinite  hearsay  about  im- 
matters.  Clans  Berglin  nnd«-took 
hat,  while  It  was  possible  appellant 
.ve  put  the  rubber  boots  on,  he  could 
e  worn  them.  Appellant  was  folly 
before  the  trial  that  one  of  the  main 
I  the  case  would  be  whether  he  had 
ose  boots  or  not,  and  the  first  thing 
when  he  went  upon  the  stand  was 
mstrate  that  he  could  not  possibly 
.85r.no.3— 25 


get  them  on  his  feet  We  think  it  Is  too  late 
now  to  ask  that  the  case  be  opened  to  al- 
low the  admission  of  testimony  whlc^  would 
contradict  his  own  sworn  statement 

14.  The  Insuffldency  of  the  evidence  to  Jus- 
tify a  conviction  is  strongly  urged;  but  as 
to  this  point,  without  extended  review,  we 
shall  only  say  that,  while  it  was  wholly  cir- 
cumstantial, we  doubt  whether  any  impartial 
reader  of  it  would  come  to  a  conclusion 
different  from  that  arrived  at  by  the  Jury, 
Others  might,  perbaps,  hesitate.  If  burdened 
with  the  responsibility  of  the  Jury,  to  give 
as  conclusive  effect  as  they  have  to  the  evi- 
dence; but  all  such  responsibility,  under  the 
facts  proven,  rested  with  the  jury  alone,  and 
they  have  decided  the  question,  after  receiv- 
ing the  fairest  possible  instructions  from  the 
court  Other  points  raised  were  either  im- 
material, or  were  not  sustained  by  the  rec- 
ord, and  it  Is  only  left  for  us  to  direct  an 
affirmance  of  the  Judgment,  and  that  the  sen- 
tence imposed  upon  the  appellant  l>&  carried 
Into  execution.    So  ordered. 

ANDBRS,  SOOTT,  and  HOYT,  JJ.,  coo- 
cnr. 

DUNBAR,  O.  J.  In  concurring  in  this 
opinion  I  wish  to  say  that  if  the  admission 
of  the  testimony  of  the  witness  Cooper,  con- 
cerning the  defendant's  being  suspected  by 
the  people  of  Oilman,  had  been  properly 
and  duly  assigned  as  error,  I  should  feel 
bound  to  reverse  die  Judgment  on  that 
ground,  tor  I  think  it  was  most  palpable 
prejudicial  error;  but,  as  it  was  not  assigned 
in  appellant's  first  brief,  I  will  treat  It  as 
though  It  were  waived,  and  hence  I  concur. 


CATIilN  T.  HARRIS. 
(Supreme  Court  of  Washington.    Dec.  30, 1888.) 

CONTINCANOB— ABSBNCB  Or  ATTOSKBT— PAROL 

Etidencc. 

1.  Where  judgment  by  default  has  been 
set  aside,  and  the  trial  of  the  cause  has  been 
fixed  on  a  day  snggested  by  defendant,  the 
trial  coort  does  not  abuse  its  discretion  in  re- 
fusing a  continuance  I>ecau8e  of  the  absence  of 
defendant's  attorney,  who  had,  when  first  en- 
gaged, notified  defendant  that  ne  could  not  at- 
tend to  the  case  on  the  day  it  had  been  set  for 
trial. 

2.  In  an  action  on  a  note,  evidence  of  a 
prior  parol  nnderstandlng  that  It  did  not  rep- 
resent the  actnal  amonnt  dne,  or  the  true  rate 
of  interest  is  inadmissible. 

Appeal  from  superior  court.  King  eonnty; 
U.  A  Ballinger,  Judge. 

Action  by  Jerome  CatUn  against  James 
Harris  on  a  note.  From  a  judgment  for 
plalntitr,  defendant  appeals.    Afilrmed. 

WUl  H.  Thompson,  Eduard  P.  Edsen, 
John  E.  Humphries,  J.  T.  Ronald,  and  S. 
H.  Piles,  for  appellant  Allen  &  Powell,  for 
respondent 

DUNBAR,  G  J.  It  is  strenuously  urged  by 
the  appelant  that  tlie  trial  court  abused  Its  <^^  i 
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discretion  In  not  granting  a  continuance  on 
the  abowing  made.  It  seema  to  ua  that  the 
affidavit  of  S.  H.  Pllea,  upon  which  the  ap- 
pellant places  great  reliance,  does  not  In  any 
way  strengthen  his  case.  The  affidavit 
Bhows  that  Piles,  on  account  of  rush  of  busi- 
ness, declined,  in  the  first  place,  to  accept 
the  employment  of  appellant,  advising  him 
to  employ  Thompsiw,  which  he  did.  In  the 
second  Instance,  he  could  not  in  any  way 
hare  been  taken  by  surprise  so  far  as  Piles 
not  being  able  to  attend  to  his  case  is  con- 
cerned, for  when  he  made  application  to 
Piles  be  told  him  plainly  that  he  could  not  at- 
tend to  the  case  on  the  19th  of  June,  the  date 
for  which  the  trial  was  set  It  is  true  that 
in  a  spirit  of  accommodation  be  made  an  ap- 
plication for  a  continuance  for  him,  and  stat- 
ed in  his  affidavit  that  he  could  attend  to 
the  case  if  it  were  c<Hitinued.  But  appellant 
cannot  urge  as  a  reason  for  reversing  the  no- 
tion of  the  court  that  he  did  not  prepare  for 
Us  defense  because  h«  r^ed  upon  his  ap< 
plication  for  a  continuance.  That  would  be 
destroying  the  discretion  of  the  court,  and 
would  logically  make  the  reliance  upon  the 
application  a  ground  for  granting  it  Con- 
sidering all  the  circumstances  sturoundlng 
the  case,  as  shown  by  the  affidavits  of  both 
parties,  Including  the  fact  tliat  respondent 
had  defaulted  In  the  first  Instance;  that  said 
default  had  been  set  aside  on  his  application; 
and  that  the  date  of  the  trial  had  been  fixed 
at  his  own  suggestion,  and  that  be  had  no- 
tice that  his  case  would  be  called  for  trial  on 
the  19th  day  of  June,— at  least  11  days  prior 
to  that  date;  and  of  the  further  fact  of 
which  the  court  will  take  Judicial  notice, 
that  there  is  no  dearth  of  competent  and 
trustworthy  attorneys  in  the  city  of  Seattle, 
—we  do  not  feel  justified  In  reversing  the 
Judgment  of  the  trial  court  on  a  question 
that  is  so  largely  discretionary  with  the 
Judge  who  tries  the  case,  and  who  is  familiar 
with  all  the  circumstances  connected  with 
the  application. .  3  Amer.  &  Bng.  Enc.  Law, 
p.  808. 

It  is  also  contended  that  the  court  erred  In 
not  permitting  the  plaintifT  to  testity  In 
reference  to  the  understanding  of  the  parties 
as  to  the  execution  of  the  notes  sued  on,  ob- 
jection having  been  made  that  it  was  an  at- 
tempt to  vary  the  terms  of  the  contract  by 
parol  evidence.  We  think  there  was  no  er- 
ror committed  by  the  court  in  sustaining  the 
objection.  As  we  understand  the  position  of 
appellant,  he  does  not  dispate  the  general 
proposition  that  written  contracts  cannot 
be  contradicted  or  varied  by  parol  evidence; 
but  It  is  insisted  that  this  case  does  not  fall 
within  tbe  rule.  We  are  unable  to  agree 
with  this  contention.  The  contracts  are  un- 
ambiguous, and  all  the  terms  are  definite  and 
distinct.  The  cases  cited  by  appellant  we  do 
not  think  are  supported  by  the  weight  of  au- 
thority, but  even  they  do  not  go  far  enough 
to  sustain  appellant's  view.   In  Ctaapln  t. 


Dobson,  78  N.  T.  74,  tlie  action  was 
contract  to  buy  certain  machinery,  an 
defendant  was  allowed  to  prove  an 
guaranty  on  tbe  part  of  tbe  seller,  an 
court  admitted  the  evidence  under  an  < 
tlon  to  the  general  rule,  on  tbe  ground 
the  contract  and  guaranty  did  not  reli 
the  same  subject-matter,  and  because,  b 
court  said,  "there  was  nothing  upon  its 
to  show  that  it  was  intended  to  expres 
whole  contract  between  the  parties." 
the  princii^  annonnced  is  baaed  on  th< 
laid  down  in  J<rimson  v.  Oppenbelm,  i 
Yf  280,  which  allows  a  collateral  agree 
made  prior  to  or  contemporaneous  w 
written  agreement  but  not  Inooosistent 
or  affecting  its  terms,  to  be  given  ii 
deuce.  But  tbe  defense  here  certain 
inconsistent  with  tbe  t»ms  of  the  con 
and  most  certainly  does  aftect  tbe  teri 
the  same  very  essentially.  One  ot  tbe  a 
tions  of  the  afilrmative  defense  la  "tb 
truth  and  in  fact  said  promissory  note 
not  represent  the  true  amount  doe  a 
time  of  sudli  settlement  and  at  the  di 
such  promissory  note  mutually  dn»  froi 
fendant  to  plalntifi^"  The  very  statenu 
this  defense,  it  seems  to  us,  predudei 
argument  for  it  Is  self -evident  that  tt 
fenae,  if  allowed,  would  vary  the  ten 
tbe  note,  and  do  away  with  tlie  presum 
that  all  previous  understandings  have 
merged  and  Incorporated  in  tbe  con 
which  speaks  the  agreement  of  the  pa 
and  which,  as  Lord  Coke  so  well  said, 
not  be  controverted  by  an  averment  o 
parties  to  be  proven  by  tbe  uncertain 
mony  of  slippery  memory."  If  fraud 
been  perpetrated  In  obtaining  tbe  esec 
of  an  instrument  that  is  an  equitabi 
foise;  and  certainly,  under  all  the  ai 
itles,  it  cannot  be  asserted  as  a  legal  de 
to  so  plain  a  contract  as  a  note  that  a 
time  it  was  executed  there  was  on  ora 
derstanding  between  tbe  parties  that  the 
did  not  represent  the  actual  amonnt  di 
tbe  true  rate  of  Interest  The  autho 
sustaining  this  view  are  so  overwhel 
and  so  numerous  that  we  content  ours 
with  citing  Bumes  v.  Scott  117  U.  S.  £ 
Sup.  Gt  865;  Davis  v.  Bandall,  115  ] 
647;  17  Amer.  &  £ng.  Enc.  Law,  pp.  426 
and  cases  dted;  1  Daniel,  Neg.  Inst  SI  8 
and  cases  cited. 

The  ofTer  to  amend  was  hardly  de 
enough  to  amount  to  an  amendment 
construing  it  as  an  amendment  otTere 
our  view  of  the  law  as  to  tbe  admissl 
of  the  testimony  imder.tbe  pleadings  a 
time  the  trial  was  commenced,  tbe  an 
ment  would  admit  an  entirely  new  del 
and  we  think  tbe  trial  court  did  not  abui 
discretion  in  refusing  the  amendment  < 
ment  is  affirmed. 

ANDERS,  HOXT,  SCOTT,  and  STI 
JJ.,  c<»icnr. 
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STATE  ▼.  PAGANO. 
(Snpremt  Ooturt  of  Washington.    Dec  80, 1883.) 

HOJJIOIDI— ClBOUMSTANTlAL  EviDBNOB. 

Bvidence  that  acciued,  through  his  rela- 
tions with  deceased,  could  hare  committed  the 
crime;  that  the  hatchet  wliich  was  protMbI/ 
need  looked  like  one  formerly  nsed  in  defend- 
ant's fruit  stand,  then  occupied  by  another;  that 
there  were  blood  stains,  or  what  looked  like 
them,  roond  the  finger  n^s  and  on  the  arm  and 
■hoes  of  accused;  that  accused  behaved  oddly 
the  day  after  the  murder;  that  his  vest  liad 
a  piece  cut  ont  of  it,— is  insulficient  to  conTict, 
in  the  presence  of  proof  tliat  others  had  equal 
opportunity  and  better  motive;  that  neither  the 
identity  nor  exclusive  possession  of  the  liatchet 
were  certain;  that  the  stains  were  not  shown 
\>y  the  liest  evidence  attainable  by  the  state 
to  be  human  blood,  and,  if  so,  might  liave  ac- 
crued wlien  accused  helped  lift  the  corpse; 
that  accused's  conduct  was  more  compatible 
with  Innocence  than  gnilt,  and  that  the  piece 
cut  from  tiis  veat  had  become  a  patch  on  tiia 
pantaloons. 

Appeal  from  superior  court,  Pierce  county; 
Frank  AHyn,  Jadg& 

Salvadw  Pa^fano,  alias  Salrator  Plcanl, 
convicted  of  murder  In  the  first  degree,  ap- 
Iteals.    Reversed. 

Joba  Y.  Bvans  and  Orra  L.  0.  Hughes; 
(Maraball  E.  Sndl,  of  counsel,)  for  appel- 
lant W.  H.  Saell,  Pros.  Atty..  (Chas.  Bed- 
t<xd,  of  coansjd,)  for  the  State. 

HOTT,  J.  Appellant  was  pat  on  trial  for 
murder  in  the  first  degree.  A  verdict  of  gnilty 
was  rendered,  motion  for  a  new  trial  made 
and  determined,  and  Judgment  and  sentence 
of  death  imposed.  From  this  judgment  and 
sentence  this  appeal  is  prosecuted.  The  pro- 
ceedings by  whicb  the  case  has  been  brought 
to  this  court  have  been  somewhat  irregular, 
and  out  of  the  ordinary  course,  but  upon  stip- 
ulation of  the  appellant  and  the  prosecuting 
att«»mey  all  Irregularities  have  been  waived. 
It  therefore  becomes  our  duty  to  pass  upon 
the  merits  of  the  case  as  presented  by  the 
record. 

At  the  close  of  the  state's  case  a  motion 
was  interposed  by  the  defendant,  asking  that 
be  be  dlsdiarged,  for  the  reason  that  the 
eridence  introduced  was  not  sufficient  to  go 
to  the  Jury.  The  motion  was  denied,  and 
an  exception  allowed,  and  sacb  ruling  is 
here  assigned  as  error.  The  roles  wbidi 
abould  goTom  In  passing  upon  motions  of 
this  kind  are  weU  understood.  All  of  the 
evidence  introduced  by  the  prosecutlcMi 
■honld  be  taken  as  true,  and  the  criminat- 
ing facts  shown  thereby  determined;  and  if 
snch  facts,  and  every  presumption  unfavor- 
able to  the  defendant  that  can  be  fovmded 
thereon,  can  reasonably  consist  with  his  in- 
nocence, the  motion  should  be  granted.  If 
they  cannot  reasonably  be  explained  upon 
the  hypothesis  «f  his  innocence,  and  can 
only  be  ez^alned  npon  the  theory  of  his 
gnllt,  it  should  be  denied.  At  the  time  the 
platnttff  rested  it  had  introduced  evidence  as 
to  some  drcomstances  which  tended  to  east 


Busplcion  npon  ttie  defendant  as  the  person 
who  might  have  committed  the  crime.  The 
six  to  which  reference  is  hereafter  made 
were  the  only  ones  wlilch  rose  to  the  dig- 
nity of  proof  as  In  any  way  pointing  to  the 
defendant  as  the  actual  guilty  party.  First, 
that  by  reason  of  his  relations  with  the  de- 
ceased, he  had  an  (^portunity  to  commit  the 
crime;  second,  the  hatchet  with  wliich  the 
crime  was  probably  committed  had  the  same 
general  appearance  as  one  which  had  for- 
merly been  used  in  the  fruit  stand  belonging 
to  the  defendant,  but  at  the  time  In  the 
actual  occupancy  of  another;  third,  blood 
stains,  or  what  appeared  to  be  such,  around 
the  finger  nails  and  upon  the  arm  of  the  de- 
fendant; fourth,  something  tihat  appeared 
like  blood  stains  upon  bis  shoes;  fifth,  his 
conduct  on  the  day  following  the  night  of 
the  mtu-der;  and,  stzth,  the  vest  of  the  ac- 
cused with  a  piece  cut  therefrom.  Were 
these  tacts  so  inconsistent  with  the  inno- 
cence of  the  accused  as  to  Justify  his  con- 
viction T  As  to  the  first,  it  can  have  no 
weight  whatever,  for  the  reason  that  it 
clearly  appeared  from  the  testimony  that 
others  as  well  as  the  defendant  bad  an  op- 
portunity to  commit  the  crime.  As  to  the 
second,  It  Is  sufficient  to  say  that  the  proof 
oif  the  Idmtity  of  the  hatchet  was  not  es- 
tablished l)eyond  a  reasonable  doubt;  and, 
even  Lf  it  had  been,  there  was  no  such  exclu- 
sive ownersldp  and  possession  of  the  hatchet 
shown  to  have  been  in  the  defendant  as  to 
exclude  a  reasonable '  hypothesis  that  some 
other  person  might  have  made  use  thereof 
in  the  commission  of  the  crime.  The  third 
was  by  far  the  strongest  circumstance 
proven  against  the  defendant,  but  It  does  not 
so  clearly  and  exclusively  point  to  his  guilt 
as  to  exclude  every  other  reasonable  hypoth- 
esis. It  was  not  shown  tieyond  a  reasona- 
ble doubt  that  the  stains  were  made  by  the 
blood,  of  a  hmnan  being.  The  testimony 
might  have  been  sufficient  to  have  warranted 
such  a  finding  If  the  plalnttft  had  not  had 
it  within  Its  power  to  have  furnished  fur- 
ther proof  of  sadi  fact,  if  fact  it  was.  This 
being  the  strongest  circumstance  in  Ihe 
chain  relied  upon  by  the  plaintiff,  it  should 
have  made  It  as  conclusive  as  possible  by 
establishing  beyond  a  reasonable  doubt  the 
fact  that  such  stains  were  caused  by  the 
blood  of  a  human  bdng.  No  sufficient  effoit 
was  made  in  ttiat  t>ehalf,  and  it  must  there- 
fore be  btiA  that  the  fact  was  not  proven  as 
required  by  the  rules  «f  criminal  practice. 
Further,  if  the  stains  were  caused  by  human 
blood,  their  presence  was  so  explained  tfaait 
no  conclusive  presnmption  of  guilt  could  be 
drawn  therefrom.  Their  existence  was  ac- 
counted for  np(m  fully  as  reasonable  a  hy- 
pothesis as  that  ai>on  which  the  theory  of 
the  prosecution  was  founded.  The  stains 
around  the  finger  nails  of  the  defaidant 
were  much  more  satisfibetorily  accounted  for 
npon  the  theory  that  they  yren  made  at 
the  time  defendant  took  hold  ot  the  dead 
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body  than  that  he  would  have  been  so  care- 
less as  to  have  allowed  tbem  to  remain  up- 
on his  hands  daring  the  entire  day  following 
the  murder,  when  he  had  every  opportnnl- 
ty  to  have  ronoyed  them.  The  allied 
stain  upon  the  arm  lacked  a  good  deal  of 
being  satisfactorily  proven,  and,  eyea  if  it 
were  so  proven,  it  might  have  beoi  made 
at  the  time  he  to<A  hold  of  the  corpse  as 
above  mentioned.  As  to  the  fourth,  such 
stains  were  too  remote,  and  too  easily  ac- 
counted for  upon  several  theories  reason- 
ably consistent  with  the  Innocence  of  the 
accused,  to  have  any  conclusive  force  against 
him.  It  is  only  necessary  to  say  as  to  the 
fifth  that,  in  interpreting  the  conduct  of  the 
defendant  on  the  day  fcdlowing  the  murder, 
all  of  the  drcumstances  surrounding  him, 
and  his  personal  peculiarities,  as  disclosed  by 
the  evidence  must  be  taken  into  consid- 
eration; and,  when  this  is  done,  his  acts  and 
demeanor  can  much  better  be  explained  up- 
on the  theory  of  his  innocence  than  that  of 
his  guilt  As  to  the  vest,  the  theory  of  the 
prosecution  that  such  piece  had  been  cut 
out  because  blood  had  been  gotten  thereon 
at  the  time  of  the  miu:der,  in  view  of  the 
fact  that  the  whole  vest  could  have  been 
so  easily  destroyed,  very  nearly  approached 
the  ridiculous,  without  any  explanation  on 
the  part  of  the  defendant  Not  only  was 
such  circumstance  of  little  value,  if  unex- 
plained, but  that  little  was  taken  from  It  by 
the  explanation  of  the  defendant,  and  the 
production  of  the  piece  cut  from  the  vest  as 
a  patch  on  his  pantaloons.  They  can  there- 
fore furnish  no  warrant  for  his  conviction. 
Not  only  were  all  these  circumstances  ex- 
plainable upon  some  other  reasonable  hy- 
pothesis than  the  guilt  of  the  defendant,  bat 
there  were  ottes  circumstances  which  ap- 
peared in  the  proofs  which  went  to  show 
that  there  was  at  least  an  equal  probability 
that  another  than  the  defendant  had  com- 
mittcid  the  crime.  There  was  shown  abso- 
lutely no  motive  worthy  of  the  name  for  the 
commission  of  the  crime  by  the  defendant, 
and  incideitally  there  cr^t  into  the  case  the 
fact  that  there  was  something  like  a  mo- 
tive existing  on  the  part  of  another  for  the 
killing  of  the  deceased.  This  was  the  state 
of  the  case  when  the  motion  on  the  part  of 
the  defendant  ttiat  he  t>e  discharged  was 
interposed,  and  it  follows  from  what  we 
have  said  that,  in  our  opinion,  at  that  time 
there  had  not  been  a  single  circumstance 
proven  against  him  from  which  even  an  in- 
ference could  be  reas(»ably  drawn  consistent 
with  his  guUt  and  inconsistent  with  his  in- 
nocence; nor  was  the  case  against  him  ma- 
terially strengthoied  by  anytiiing  which  ap- 
peared in  the  testimony  introduced  on  the 
part  of  the  defendant,  or  by  that  in  rebuttal 
thereof.  Taken  together,  the  actions  and 
bearing  of  the  defendant  ftom  the  time -of 
his  arrest,  and  while  apon  the  stand,  and 
aU  that  he  said  both  off  and  on  the  stand, 
were  as  consistent  with  his  innocence  aa 


could  reasonably  be  expected  tinder  a 
circumstances  surronnding  him.  Hi 
called  admissions  and  statemaits  wei 
admissions,  nor  were  they  statements 
were  so  unreasonable  as  to  Justify  an 
vorable  inference  therefrom;  and  his 
mony,  taken  altogether,  put  his  case  in 
vorable  a  light  upon  the  hypothesis  of  ] 
noceuce  as  could  have  been  reasonab 
pected.  There  was  no  other  test! 
either  in  the  principal  case  or  upon  rel 
which  pointed  in  the  least  degree  to 
the  guilt  of  the  defendant  except  soi 
leged  contradictions  as  to  the  time  wt 
lost  saw  the  deceased,  which  could 
been  reasonably  explained  upon  a  the 
mistake  as  to  the  time,  or  forgetfolne 
on  the  part  of  the  witnesses;  and  tt 
dence  of  the  witness  Dick  as  to  what  1 
aa  the  night  of  the  day  before  the  disi 
of  the  murder.  Els  testimony  was  ot 
to  as  not  prop»  in  rebuttal  of  defen 
case,  and  most  of  it  was  open  to  obj 
on  that  ground,  and  should  have  bei 
eluded  by  the  court  until  some  showin 
been  made  by  the  plaintllf  wliy  it  hi 
been  Introduced  at  the  proper  time 
regardless  of  this  question,  his  teetimoi 
no  more  than  to  show  that  the  defc 
had  the  opportunity  to  commit  the  crii 
to  which  we  have  already  spoken,  and  i 
a  certain  degree  of  suspicion  upon  him 
eveiy  drcumstance  testified  to  could 
existed  and  have  been  reasonably  com 
with  the  innocence  of  the  accused.  B( 
if  any  force  wliatever  was  given  to  sot 
timony,  it  would  be  upon  the  theory  tb 
murder  was  committed  in  the  eveni 
the  day  before  the  Iwdy  was  disco 
whereas  the  testimony  of  the  expert  m 
introduced  on  the  part  of  the  pro8e< 
and  in  no  manner  sought  to  be  ex^ 
was  that  the  murder  was  committed 
in  the  morning  of  the  same  day.  Su< 
pert  testified  that  he  saw  the  body  al 
or  10  o'clock  in  the  evening,  and  tlu 
had  then  been  extinct  from  12  to  16 
Besides,  the  only  theory  upon  which  tt 
timony  of  said  vritness  could  cut  any  i 
excepting  as  tending  in  some  degree  to 
that  he  and  the  deceased  had  some 
at  the  time  they  were  passing  in  frc 
the  witness'  house,  would  liave  requlrei 
the  murder  should  have  been  commit 
a  space  of  time  estimated  by  the  witn 
half  a  minute,  and  without  any  noise 
he  could  hear,  though  he  was  near  mot 
testify  in  detail  as  to  persons  with  wh< 
was  little  acquainted,  in  the  daikne 
night,  unbroken  by  moonlight,  or,  so  1 
the  witness  remembered,  even  by  staj 
In  onr  opinion,  the  criminating  drcui 
ces,  if  such  they  can  be  called,  were  a 
sonably  consistent  with  the  innocen( 
title  accused;  that  the  most  that  was 
lished  by  tbem  was  titiat  there  was  a  ] 
blll^  diat  he  was  tbe  guilty  party.  ] 
la  not  the  jfcHic^  (rf  the  law  that  a  i 
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B  convicted  ot  crime,  especially  a 
ae,  upon  the  doctrine  of  probablU- 
1,  even  If  it  were,  at  least  one  other 
as  by  tbe  proofs  In  the  case  shown 
been  as  probably  the  guilty  party 
nised.  The  only  theory  upon  which 
rt  of  the  Jury  can  be  accounted  for 
tiere  was  at  the  time  great  excite- 
nring  out  of  the  atrodty  of  the  mur- 
ther  with  the  fact  that  the  accused 
■eigner,  and  by  the  Jury  to  some  ex- 
loubt  believed  to  be  of  an  inferior 
Ictive  race.  The  Judgment  and  sen- 
st  be  set  aside,  and  tbe  appellant 
i. 

iB,  C.  J.,  and  STILES,  SOOTT,  and 
,  JJ.,  concur. 


B  ex  rd.  BALDWIN  t.  SBAVBT. 
Conrt  of  Washington.  Jan.  8,  1894.) 
lOTiCE  AND  Bo!TD  — Board  of  Health. 
len  notice  of  appeal  has  been  glren  in 
t,  but  bond  not  filed  within  five  days 
,  a  new  notice  and  bond  filed  seven 
r  the  first  will  support  the  appeal, 
dissenting.  Manufacturing  Co.  v. 
Pac.  753,  32  Pac.  462,  and  6  Wash, 
red. 

bond  for  costs,  and  to  stay  proce<«d- 
be  amount  fixed  by  the  court  for  a 
18,  is  snfScient  as  an  appeal  bond, 
dissenting. 

>  governor,  having  sent  to  the  senate 
us  for  the  board  of  health  for  the  ool- 
Btrict  of  Pueet  sound,  (Code  1881, 
hich  were  refused  confirmation,  after 
mt.  assumed  that  the  offices  were  va- 
filled  them  by  appointment.  Tbe  ap- 
baving  qualified,  received  the  ofBcial 
>er8,  etc.,  without  opposition  from  the 
lard.    E^d,  that  they  were  de  ^cto 

>  health  oflScer  for  the  district  of 
nd,  nnder  Code  1881,  c.  159,  being  the 
officer  of  the  district  board  of  health, 
nted  by  it,  and  having  no  presoibed 
m,  is  removable  at  the  board's  pleas- 

from  superior  court,  Jetferson  coun- 
Balllnger,  Judge. 

Ltlon,  In  the  nature  of  quo  warranto, 
in  of  G.  M.  Baldwin,  against  L.  T. 
Judgment  for  relator.  Defendant 
Reversed. 

&  Fitzgerald  and  A.  R.  Coleman, 
ant    Geo.  H.  Jones,  for  respondent 

i,  J.  The  appeal.  Initiated  by  no- 
len  court  June  10th,  was  not  pac- 
tbe  filing  of  a  bond,  and  a  new 
appeal  was  given  June  17th,  and 
led  on  tbe  same  day.  This  entitled 
lant  to  have  his  case  heard.  Manu- 
Co.  V.  Wolff,  5  Wash.  264,  31  Pac. 
ac.  462. 

nd  was.  a  bond  for  costs,  and  to 
eedlngs;  and  although  it  was  In  the 
xed  by  the  court  for  a  supersedeas, 
iparate  bond  for  costs  was  given.  It 


was  sufBclent  Earing  v.  Van  Wagenen,  6 
Wash.  39,  32  Pac.  1009. 

It  Is  conceded  in  this  case  that  on  the  21st 
day  of  March,  1892,  Henry  Landes,  Thomas 
Jackman,  and  R.  C.  Hill  constituted  the  board 
of  health  for  the  collection  district  of  Puget 
sound,  authorized  by  chapter  159,  Code  1881. 
It  is  also  conceded  that  on  the  day  named 
the  said  board  duly  appointed  the  respondent 
health  officer  of  the  said  district  and  that 
he  qualified  as  required  by  tbe  statute,  en- 
tered upon  his  duties,  and  was  at  all  times 
present,  ready  and  willing  to  continue  the 
performance  of  the  same,  until  the  interfer- 
ence of  the  appellant  hereinafter  mentioned. 
It  further  appears  that  although  the  names 
of  the  three  commissioners  above  mentioned 
were  communicated  to  the  senate  at  its  last 
session,  by  tbe  governor,  as  nominees  for 
positions  on  the  board,  the  senate  refused 
confirmation,  and  that  after  the  legislature 
bad  adjourned,  and  on  March  24,  1893,  the 
governor,  assuming  the  several  commisslon- 
ershlps  to  be  vacant  appointed  and  com- 
missioned Franls  A  Bartlett,  L.  B.  Hastings, 
and  R.  C.  HIU  to  ,be  such  commissioners, 
and  that  they  qualified  as  required  by  law. 
The  former  members  of  the  board  continued 
to  act  until  the  qualification  of  their  succes- 
sors; but  upon  such  qualification  they  made 
no  opposition,  but  surrendered  tbe  books, 
papers,  and  ofher  belongings  of  the  board  to 
the  new  appointees,  and  ceased  to  act,  or  to 
claim  to  act  as  commissioners.  The  new 
commissioners  organized  as  a  board,  and 
among  their  first  acts  they  declared  the  posi- 
tion of  health  officer  vacant,  and  appointed 
the  appellant  thereto;  and  he  duly  qualified, 
and  proceeded  to  exerdse  tbe  functions  of 
health  officer.  This  action  was  brought  to 
Inquire  by  what  right  he  assumed  to  act, 
and  the  court  below  found  against  him,  and 
enjoined  him  from  further  interference  with 
respondent,  who  was  declared  to  be  the  only 
legal  health  officer.  In  determining  the  case 
below,  the  court  held  that  the  relator  could 
raise  the  question  whether  the  governor  had 
power  to  make  the  new  appointments,  there 
being  no  actual  vacancy  in  the  office  of  com- 
missioner, and,  upon  consideration  of  tbe 
main  question,  decided  against  the  existence 
of  that  power.  We  are  nrged  to  reverse  that 
ruling  by  one  side,  and  to  sustain  It  by  the 
other;  but,  in  view  of  its  manifestly  great 
Importance,  we  shall  not  do  either  at  this 
time,  it  being  not  necessary  to  the  disposi- 
tion of  the  case  before  us. 

In  our  opinion,  on  the  3d  day  of  April, 
when  the  newly-constituted  board  assumed 
to  declare  the  position  of  health  officer  va- 
cant. It  was  a  de  facto  board,  and  could  ex- 
ercise all  of  the  powers  of  a  de  Jure  board, 
because.  In  form,  the  appointment  of  its 
members  was  regular.  They  had  qualified  In 
the  manner  provided  by  law.  They  were  In 
iwssesslon  of  the  paraphernalia  of  the  office, 
and  there  were  no  legally  appointed  com- 
missioners contesting  their  right  to  act    If, 
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as  matter  of  fact,  they  were  Ulegally  ap- 
pointed, they  were  vulnerable  to  a  direct  at- 
tack, but  they  could  not  be  ousted  In  any  col- 
lateral proceeding  to  which  they  were  not 
parties.  Plymouth  v.  Painter,  17  Conn.  585; 
State  y.  Carroll,  38  Conn.  440;  In  re  Ab  Lee, 
5  Fed.  899;  Osborne  v.  State,  128  Ind.  129, 
27  N.  E.  345;  Hamlin  v.  Kassafer,  16  Or. 
45C,  15  Pac.  778;  EUdreth  v.  McInOre,  19 
Amer.  Dec.  61,  notes.  The  question  to  be 
determined,  therefore,  is  whether,  in  remor- 
lui;  respondent,  the  board  was  attempting  to 
do  an  act  which  a  de  Jure  board  could  law- 
fully do.  The  health  officer,  under  the  stat- 
ute, is  the  executive  officer  of  the  board  of 
health,  with  such  fees  for  his  compensa- 
tion as  may  be  fixed  by  the  regulations  of 
the  board,  within  prescribed  limits.  The  law 
providing  for  his  appointment  gave  bim  no 
official  term,  and  evidently  contemplated  his 
appointment  and  removal  at  the  pleasure 
of  the  board.  Although  required  to  file  a 
bond  and  take  an  oath  of  office,  the  tenure  of 
his  office  Is  not  within  the  purview  of  any  of 
the  statutes  governing  appointments  or  re- 
movals. "When  the  tenure  of  the  office  Is 
not  fixed  by  law,  and  no  other  provision  is 
made  for  removals,  either  by  the  constitu- 
tion or  by  statute,  it  is  a  sound  and  necessary 
rule  to  consider  the  power  of  removal  as 
incident  to  the  power  of  appointment" 
Mechem,  Pub.  Off.  {  445.  Being  in  possession 
of  their  offices,  and  no  one  directly  contest- 
ing, the  commissioners  had  full  power  and 
auUtority  to  control  their  subordinate,  and  to 
remove  him,  and  appoint  another.  If  they 
saw  fit  Judgment  reversed,  and  cause  re- 
manded, with  instructions  to  dismiss  the 
complaint 

DUNBAE,  0.  J,  and    SCOTT    and    AN- 
DERS, J.,  concur. 

HOTT,  J.   I  concur  In  tbe  opinion  on  the 
merits,  but  dissent  as  to  the  motion  to  dls- 


EAKLBS  T.  BIGELOW. 

(Snpreme  Court  of  Washington.    Jan.  6,  1894.) 

Assumpsit— BvisiKCE — Camguxatioh  or  Com- 

TKACT. 

1.  Plaintiff  leased  his  sawmill  to  defendant 
for  a  year,  the  latter,  at  tbe  end  of  his  term, 
to  have  the'  right  to  remove  his  improvements, 
and  keep  and  retam  the  premises  in  th«ir  then 
good  condition.  The  same  day  plaintiff  agreed 
to  fnmiah  defendant  a  quantity  of  logs  at  a 
certain  price.  Some  months  later  he  agreed  in 
writing  with  defendant  and  another  that  where- 
as they  owed  plaintiff  about  $2^00,  and  were 
about  to  ship  lumber  worth  $1,450,  they  wonld, 
on  receipt  of  the  bill  of  lading,  draw  on  the 
consignee  in  plaintiff's  favor  for  $1,460,  and  aft- 
erwards for  $1,250,  on  shipment  of  a  second 
cargo,  for  which  nlaiutiff  promised  to  supply 
the  logs;  plaintiff,  on  receipt  of  the  second 
draft,  to  cancel  the  lease,  and  pay  them  the 
reasonable  value  of  their  improvements.  BM, 
in  a  suit  by  plaintiff  for  rent  due  and  the  value 
of  logs  furnished,  it  being  admitted   that  de- 


fendant's co-contractor  was  merdy  his  i 
that  thp  later  agreement  was  admissible. 

2.  Eren  if  the  former  contracts  wer 
canceled  by  the  latter,  defendant  could  n< 
appeal, .  object  that  plaintiff  should  have 
for  the  contract  price  of  the  logs,  inste) 
their  valne,  since  he  demanded  no  more 
such  price,  and  had  made  proof  of  value 
out  objection. 

3-Kor  could  the  introduction  of  the 
tract  by  which  plaintiff  agreed  to  fnmiali 
to  defendant  prejudice  the  latter,  even  i 
material  on  the  question  of  value  of  the  loj 

4.  Defendant  having  erroneously  bee 
lowed  to  counterclaim  for  improvements 
value  of  which  he  had  agreed  to  arbitra 
was  harmless  error  to  allow  plaintiff  to 
by  opinion  evidence  that  defendant  had 
aged  the  premises  more  than  the  improvej 
were  worth. 

5.  A  verdict  for  tbe  valne  of  the  logs, 
to  the  contract  price,  was  sustained  by  pi 
tion  of  said  contract,  and  a  witness'  testi 
that  the  price  was  very  moderate  for  tht 
furnished. 

6.  Remarks  of  the  trial  court,  onlesi 
dfically  called  to  that  court's  attention, 
not  be  assigned  as  error. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  King  oo< 
T.  J.  Humes,  Judge. 

Action  by  Michael  Earles  against  ) 
Blgelow  on  contract  Judgment  toe  ] 
tiff.     Defendant    appeals.     Affirmed. 

James  Leddy  and  Flshbock,  Elder  & 
din,  for  appelant  Edward  Bradj,  fc 
apondent 

SCOTT,  J.  This  acti<m  was  brou^t  < 
cover  the  sum  of  $2,305.29,  as  a  balano 
for  logs,  lumber,  and  piling  sold  by  the  i 
tiff  to  the  defendant,  and  for  services 
formed  by  the  plaintiff  with  his  h(M«ei 
hired  men  for  tbe  defendant,  and  the  fc 
sum  of  $233.33,  as  the  rent  of  a  sa 
which  was  leased  by  the  plaintiff  to  tl 
fendant  The  plaintiff  obtained  ]ud« 
for  the  amount  claimed,  and  tbe  defei 
appealed.  It  appears  that  respondent  I 
owner  of  a  sawmill  at.  Q&llam  Bay,  i 
he  leased  to  appellant  on  the  11th  day  o 
oember,  1891,  for  the  term  of  one  year, 
menclng  on  the  14th  day  of  said  month 
rental  of  $50  per  month.  Said  lease  \> 
writing,  and  was  introduced  in  eyii 
without  objection,  as  plaintiff's  ExhU 
It  further  provided  that  the  lessee  i 
purchase  said  mUl  prop^ty  at  any  tlmt 
ing  the  term  of  said  lease  for  a  price  tl 
stipulated,  and  It  further  authorized  Ii 
remove,  at  the  expiration  of  the  lease 
machinery  that  he  might  place  tipon 
premises,  or  to  remove  any  building  ' 
he  might  erect  upon  the  land  upon  'whic 
mill  stood.  It  further  provided  tha' 
lessee,  at  the  expiration  of  the  lease,  s 
return  the  premises  in  question,  in  ca 
did  not  ptvchase  the  same,  in  as  good  i 
tion  as  they  were  when  the  lease  wai 
cuted,  use,  wear,  Inevitable  accident, 
loss  by  fire  excepted,  and  contained  tb 
ther  statement  that  said  premises  wc 
that  time  In  good  ordor  and  condltloii 
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that  the  lessee  ^rotild  keep  the  same  in  good 
repair  during  said  term  at  his  own  expense, 
with  other  proyislons  therein  contained.  On 
the  same  day  the  lease  was  executed,  plain- 
tiff entered  Into  another  contract  In  writing 
with  the  defendant,  whereby  he  agreed  to 
cut  and  deliver- to  the  defendant  20,000  feet 
of  merchantable  logs  per  day  for  the  period 
of  four  months  from  the  12th  day  of  Decem- 
ber, 1891,  at  three  dollars  per  thousand  feet. 
This  docnment  was  introduced  In  evidence 
as  plaintiff's  Exhibit  D.  It  further  appeared 
that  on  the  11th  day  of  Aprfl,  1892,  a  fur- 
ther instrument  in  writing  was  entered  into 
between  plaintiff  and  the  defendant,  from 
the  face  whereof  it  appeared  that  one  D.  B. 
Bigelow  was  Interested  with  the  defendant 
This  Instrument  was  introduced  in  evidence 
as  plaintiff's  Exhibit  E.  The  defendant  ob- 
jected to  its  admission,  but  no  ground  of  ob- 
jection was  stated.  This  instrument  recites 
that  whereas  the  said  first  parties  (I.  N. 
Bigelow  and  D.  E.  Bigelow)  are  Indebted  to 
the  second  party  "in  about  the  sum  of  ($2,- 
900)  twenty-nine  hundred  dollars,  (the  exact 
amount  not  having  been  ascertained,)"  and 
that  as  said  first  parties  are  about  to  make 
shipments  of  lumber  to  various  persons,  and 
particularly  one  shipment  of  the  value  of 
11,450,  now  being  loaded  on  a  certain  ship 
*named,  and  as  said  first  parties  were  desir- 
ous of  having  the  second  party  receive  the 
proceeds  of  said  shipment,  it  was  agreed  that 
the  first  parties  would,  as  soon  as  they  re- 
ceived the  bill  of  lading  from  the  captain  of 
the  said  ship,  draw  a  draft  on  the  consignee, 
directing  the  ccwsignee  to  pay  said  second 
party  the  sum  of  $1,450  aforesaid.  It  fur- 
ther contained  a  like  agreement  to  draw  a 
like  draft  for  the  sum  of  $1,250  subsequently, 
upon  the  shipment  of  a  second  cargo.  It 
was  further  stipulated  therein  that  the  sec- 
ond party,  upon  the  receipt  of  the  second 
draft  mentioned,  would  cancel  the  lease 
afiM^sald,  and  "release  the  said  first  parties 
from  all  obligations  incurred  thereunder,  and 
that  said  second  party  would  pay  to  the  said 
first  parties  the  reasonable  value  of  all  Im- 
provements made  upon  said  property  by  the 
first  parties,  said  value  to  be  determined  by 
disinterested  appraisers,  three  In  number, 
two  of  whom  were  to  be  selected  by  said 
parties,  and  the  third  to  be  selected  by  the 
two  chosen;"  and,  further,  that  said  first 
parties  were  to  give  up  quiet  and  peaceable 
possession  of  said  property  to  the  second 
party  upon  the  cancellation  of  said  lease. 
And  said  second  party  thereby  agreed  to  fur- 
nish logs  sufficient  for  the  completion  of  the 
second  cargo  above  referred  to.  And  it  fur^ 
ther  stated  "that  it  is  understood,  by  and  be- 
tween the  parties  hereto,  that  this  contract 
Is  not  to  be  construed  as  determining  the 
amount  due,  or  that  may  become  due,  to  the 
party  of  the  second  part"  The  defendant, 
after  denying  some  of  the  allegations  of  the 
complaint  set  up  a  counterclaim  in  the  sum 
of  $2,513  toe  goods  sold  and  deUvered  to  the 


plaintiff  during  the  time  of  the  operation  of 
the  mill,  the  same  consisting  of  machinery 
furnished  for  the  mill;  and  a  further  coun- 
terclaim in  the  sum  of  $50  for  work  per- 
formed in  constructing  a  log  boom,— the 
whole  rdating  to  improvements  upon  the 
mill  property  by  the  lessee  while  operating 
the  mill  under  the  lease;  and  further  set  up 
the  contract,  (Exhibit  D  aforesaid,)  and  al- 
leged the  failure  on  the  part  of  the  plaintiff 
to  deliver  the  logs  as  therein  contracted,  to 
the  damage  of  the  defendant  in  the  sum  of 
$1,532.  The  plaintiff  replied  to  this  new 
matter,  denying  most  of  the  matters  alleged, 
but  admitting  the  execution  of  Exhibit  D, 
a  copy  of  which  was  set  forth  in  said  plead- 
ing, and  alleged  his  compliance  therewith. 

The  errors  alleged  upon  the  part  of  ap- 
pellant trill  be  taken  up  In  the  order  in 
which  they  are  argued  In  his  brief.  First, 
It  Is  contended  that  the  court  erred  in  ad- 
mitting plaintiff's  Exhibit  E  as  an  admis- 
sion by  appellant  that  he  was  Indebted  to 
the  respondent  In  this  connection,  however, 
the  failm:e  of  appellant  to  state  any  grotmd 
ot  objection  to  the  admission  of  said  docur 
ment  when  it  was  offered  was  Insufficient 
to  raise  any  question  over  Its  admission.  It 
appears  that  appellant  subsequently  moved 
to  strike  this  exhibit  from  the  evidence,  on 
the  ground  that  It  was  not  between  the  par- 
ties to  this  action.  The  proof  showed,  how- 
ever, that  it  was  In  relation  to  the  same  busi- 
ness, and  D.  E.  Bigelow,  who  executed  the 
same  with  the  defendant,  was  alleged  by 
the  plaintiff  in  his  complaint  to  have  be«i 
an  agent,  only,  of  the  defendant,  I.  N.  Bige-. 
low,  and  this  was  not  denied  in  the  amended 
answor.  It  clearly  appears  that  said  Instru- 
ment concerned  the  same  matt^-s  here  in 
controversy,  and  that  it  was  the  indebted- 
ness of  the  defendant  to  the  respondent 
which  was  referred  to.  This  motion  was 
denied  by  the  court,  and  properly  so,  under 
the  circumstances.   ■ 

The  next  point  urged  is  that  thtf  court 
erred  In  admitting  plaintiff's  Exhibit  D,  to 
the  admission  of  which  the  defendant  ob- 
lected  on  the  ground  that  it  was  irrelevant 
and  immaterial  undw  the  state  of  the  plead- 
ings. It  is  not  clear  that  this  Instrument 
was  of  any  special  Importance  in  the  case, 
althouKh  the  contract  price  mentioned  may 
have  been  some  proof  of  the  value  of  the 
logs;  but  we  are  unable  to  see  how  Its  ad- 
mission could  have  prejudiced  the  defendant 
In  any  way. 

The  next  point  complained  of  la  over  a 
question  asked  the  defendant  while  on  the 
stand,  as  to  whether  he  had  not  asked  one 
Kellogg  to  go  his  security  upon  bis  indebted- 
ness to  the  plaintiff.  This  was  objected  to, 
but  no  ground  was  stated.  The  court  over- 
ruled the  objection.  The  defendant  having 
denied  being  indebted  to  the  plaintiff  in  any 
sum.  the  fact  of  his  having  asked  another 
person  to  go  his  security  was  some  evidence 
of  his  being  so  indebted;    t^t  ^o  point  la 
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raised  here  because  of  tbe  failure  of  the  de- 
fendant to  state  any  ground  In  his  objection 
to  the  admission  of  such  testimony. 

The  fourth  point  is  that  the  court  erred  in 
allowing  the  plalntlfl  to  prove  that  the  de- 
fendant had  damaged  the  mill,  while  in  bis 
possession,  more  than  enough  to  offset  the 
value  of  the  improvements  for  which  tbe 
defendant  sought  to  recover.  It  is  contended 
tliat  this  proof  was  inadmissible  under  the 
pleadings,  and  we  are  of  the  opinion  that 
this  objection  was  well  taken  in  that  re- 
sptet  Notwithstanding  this,  however,  we 
thinlc  there  was  no  prejudicial  error,  tor 
the  reason  that  the  proof  of  these  improve- 
ments by  defendant,  for  which  he  sought  to 
recover  in  his  first  and  second  counterclaims, 
was  improperly  admitted.  The  plaintiff  ob- 
jected to  the  admission  of  this  testimony, 
and  moved  to  strike  the  same,  upon  the 
icround  that,  as  the  defendant  had  agreed  in 
writing  to  submit  the  claim  to  arbitrators, 
he  could  not  maintain  a  suit  therefor.  It 
appears  that  the  defendant  amended  his  an- 
swer during  the  trial,  setting  up  tbe  counter- 
claims for  these  improvements.  It  further  ap- 
pears that  the  only  agreement  upon  the  part 
of  the  plaintiff  to  pay  for  the  same  was  con- 
tained In  said  Exhibit  E,  and  this  was  to 
nay  the  value  thereof,  to  he  det«mlned  by 
arbitration.  It  further  appears  that,  in  pur- 
soance  of  this  agreement,  arbitrators  were 
appointed,  but  that  they  failed  to  proceed 
with  the  arbitration,  because  of  the  refusal 
and  failure  of  the  defendant  to  attend,  and 
to  proceed  upon  bis  part  in  the  premises. 
Such  being  the  case,  the  original  lease  hav- 
ing provided  that  the  defendant  might  re- 
move all  Improvements  from  the  premises  at 
the  expiration  of  the  lease  made  by  bim 
during  the  term,  and  as  tbe  plaintiff  had 
never  agreed  to  pay  for  any  of  said  im- 
provements excepting  by  virtue  of  the  agree- 
ment contained  In  said  Exhibit  B,  and  as 
there  had  been  no  determination  of  the  value 
of  safd  improvements  as  provided  in  said 
agreement,  which  was  due  to  the  failure 
upon  the  part  of  the  defendant  to  proceed 
in  the  premises,  tbe  court  shoxild  not  have 
permitted  proof  of  such  improvements  to 
be  made,  and  the  proof  of  damages  to  the 
mill  wa*  only  Introduced  by  plaintiff  for  tbe 
purpose  of  offsetting  this  particular  claim. 
No  amoimt  of  damages  was  proven,  it  only 
appearing  tiom  tbe  testimony  of  certain 
witnesses  that  In  their  opinion  the  amount 
of  the  damage  to  the  mill  by  tbe  defendant 
was  sufficient  to  offset,  or  more  than  offset, 
the  value  of  all  Improvements  be  had  placed 
thereon.  This  mokes  the  action  of  the  court 
in  admitting  proof  of  such  damage  harmless, 
and  not  prejudicial  to  the  defendant,  and  the 
whole  of  said  testimony  will  be  considered 
as  stricken  from  tbe  case.  It  is  evld«tt  from 
the  amount  claimed  in  the  complaint,  and 
from  the  verdict  for  this  precise  sum,  that 
the  jury  allowed  tbe  plaintiff  nothing  for 
Kucb  damagns  beyond  offsetting  tbe  same 


against    the    improvements    claimed; 
could  they  have  done  so  under  the  proo 

Tlie  Ufth  error  complained  of  is  tliat 
court  commented  on  the  facts.  Two 
stances  ai'e  alleged  wherein  it  is  claimecl 
court  erred  in  this  particular.  The  first 
in  answer  to  a  question  asked  by  one  ol 
Jurymen  as  to  whether  the  defendant  ac 
ted  in  the  contract  tliat  he  owed  so  many 
lars,  and  he  answered,  "I  don't  onders 
that  be  has  admitted  anything;"  and 
further.  In  answer  to  another  question,  ' 
the  contract  did  not  purport  to  fix 
amount  as  due  firom  the  defendant  to 
plaintiff,"  the  contract  referred  to  being 
hlbit  E  aforesaid;  and  that  "it  was  ofl 
simply  for  the  purpose  of  showing  thai 
probability  is  that  there  was  a  balance 
from  the  defendant  to  plaintiff  at  tliat  i 
which  had  not  l>een  paid,  but  that  he  di< 
undertake  to  fix  that  amount"  It  this 
error,  It  was  not  prejudicial  to  the  dei 
ant.  The  second  instance  complalnec 
arose  wherein  s  witness  had  stated  thai 
defendant  left  the  mill  peaceably,  and  i 
demanded  any  possession  of  the  imp: 
ments  or  any  property  therein,  where 
the  court  said,  "And  this  transaction 
place  three  months  after  this  action  wa 
stituted."  It  is  not  clear  what  bearin 
any,  this  remark  would  have  upon  the 
mony.  The  appellant  contends  that  it  vt 
have  an  effect  prejudicial  to  him,  as  en 
sizing  the  fact  that  the  defendant  peace 
vacated  the  premises  three  months  aftei 
present  suit  was  commenced.  However 
may  be,  the  remark  was  not  excepted  i 
the  time,  nor  does  it  affirmatively  ap 
that  it  was  ever  called  to  the  attentio 
the  court  thereafter.  In  his  motion  f 
new  trial,  and  as  one  of  the  grounds  < 
which  the  defendant  asked  therefor,  b 
leged  irregularity  in  the  proceedings  ot 
court  occurring  at  tbe  trial,  but  there  wa 
attempt  to  specify  what  these  Irregiilai 
were.  Before  a  point  can  be  relied  upo 
error  in  this  court,  it  must  appear  that  il 
been  called  to  the  attrition  of  the  trial  c 
and,  it  not  so  appearing  in  this  instance 
point  is  waived. 

The  sixth  and  seventh  points  raised  bj 
appellant  are  over  the  instructions  w 
were  given  by  the  court  to  the  Jury;  bu 
examination  of  the  record  shows  that  ni 
ceptions  were  taken  to  any  of  the  ins 
tions,  and  consequently  no  point  was  r: 
with  reference  to  them. 

The  next  point  alleged  is  that  the  t 
mony  is  insufficient  to  sustain  the  verdic 
that  there  is  an  entire  absence  In  some 
terlal  points,  and  that,  as  to  others,  tbe  < 
whelming  weight  of  the  evidence  was 
the  defendant.  It  la  contended  that  t 
was  no  evidence  of  the  value  of  the  logi 
whidi  the  plaintiff  sought  to  recover, 
contention,  however,  is  not  borne  out  by 
record.  It  appears  that  one  of  the  witne 
while  upon  the  stand,  stated  that  throe 
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Uonsand  waa  a  very  reasonable 
Ting  to  tbe  logs  which  had  beftn 
»y  the  plaintiff  to  the  defendant, 
Dtract  price  mentioned  in  Exhibit 
le  evidence  of  the  value.  This  is 
ned  by  tbe  appellant,  but  he  con- 
It  would  be  evidence  only  of  the 
le  merchantable  logs,  and  that  a 
tity  of  the  logs  delivered  by  the 
the  defendant  were  not  inerchant- 
iiality.  Upon  this,  however,  the 
iflictlng.  We  thinl£  there  was  evl- 
be  value  sufficient  to  sustain  the 
B  to  the  further  question  raised 
relght  of  the  proof,  the  case  pro- 
>  for  no  Interference  upon  our  part 
ereto. 

point  urged  is  that  the  action  for 
of  the  logs  should  have  been 
tbe  original  contract.  Exhibit  D. 
of  the  opinion  that  this  point  was 
«vhether  there  is  any  mtslt  In  It 
e  parties  saw  fit  to  go  to  trial  np- 
dlngs  as  they  stood,  and  testimony 
value  of  the  logs  was  introduced 
jection.  We  are  also  of  the  opin- 
U  original  contract  with  regard  to 
fOB  abrogated  by  the  subsequent 
it  E  aforesaid,  wherein  the  plain- 
to  deliver  sufficient  logs  to  corn- 
particular  cargo  mentioned.  The 
the  parties,  as  expressed  by  this 
was  evidently  to  provide  fear  the 
a  of,  and  to  atrogate,  all  former 
I  between  them  in  relation  to  the 
controversy.  As  to  whether  the 
puld  have  been  bound  by  the  c(m> 
mentioned  In  said  £<xhiblt  D  is 
,  for  he  only  sought  to  recovo- 
Ts  per  thousand  feet,  which  was 
Lmonnt  therein  stipulated;  and  ns 
r  the  logs  were  merchantable  or 
Uty  the  proof  was  conflicting,  and 
>r  the  Jury  to  pass  upon.  We  are 
lion  that  there  was  no  error  in  the 
prejudicial  to  appellant;  conse- 
le  Judgment  Is  affirmed. 

R,  C.  J.,  and  STILES  and  AN- 
,  concur.    HOTT,  J.,  dissents. 


Wma  ▼.  CRUEGEB  et  al. 

>>art  of  TVasbington.    Jan.  6^  1894.) 

IB  Dbbt— Satisfaction — Riohts  or 
Gdarantor. 

Dte,  with  conpon  interest  notes,  waa 
a  mortgage  which  empowered  the 
or  his  assignee  to  take  poasession 
the  mortgaged  premises,  on  nonpxy- 
be  notes.  Tlie  mortgagee  assigned 
id  mortgage,  as  the  mortgagor  knew, 
itied  the  note,  and  the  prompt  pay- 
e  coupons.  Bdd,  that  the  assignee's 
tion  on  the  notes  could  not  be  affect- 
fact  that  the  mortgagee  had  tak>>n 
of  the  mortgaged  premises  under  the 
!sa  he  did  so  as  ageat  of  the  assignee. 


2.  A  person  who  guaranties  a  promissory 
note  secured  by  a  mortgage,  and  the  prompt 
payment  of  conpon  interest  notes,  is  not  there- 
by constituted  the  agent  of  the  owner  of  the 
notes  and  mortgage,  nor  has  be  such  an  in- 
terest in  the  matter  as  would  authorize  him  to 
take  any  steps  which  the  owner  himself  could 
take  under  the  terms  of  the  mortgage. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judga 

Action  by  Charles  S.  Dewing  against  Ed- 
ward G.  Crueger  and  Anna  O.  Cruegcr.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 


A.  W.   Frater,  for  appellant 
Randolph,  for  respondents. 


Frank  F. 


STILES,  J.  ii^tpdlant  brought  suit  to  re- 
cova:  upon  a  promissory  note  and  certain  in- 
terest coupons  made  by  respondents  when 
residing  in  the  territory  of  Dakota.  The  note 
was  made  to  the  Security  Investment  (Com- 
pany of  Yankton,  as  payee,  by  which  corpora- 
tion it  was  indorsed  to  appellant  before  ma- 
turity. By  its  terms  it  was  made  payable 
(as  were  the  coupons,  also)  at  the  office  of 
the  American  Loan  &  Trust  Company,  Bos- 
ton, Mass.,  and  was  to  be  construed,  in  all 
respects,  by  the  laws  of  Dakota.  The  answer 
set  up  some  matters  which  tended  to  estab- 
lish an  equitable  defense  to  this  action,  viz.: 
The  transaction  evidenced  by  the  nota  and 
coupons  was  a  loan  of  money  by  the  security 
company  to  respondents  upon  a  long-time 
mortgage  of  real  estate.  Tbe  mortgage  was 
set  out  in  the  pleading,  and  contained  a  pow- 
er of  sale,  under  which,  at  the  option  of  the 
mortgagee  or  its  assignee,  in  addition  to  the 
usual  right  of  mortgagees  to  sue  on  the  debt 
or  proceed  by  strict  foreclosure,  possession  of 
the  mortgaged  premises  could  be  taken,  and 
the  same  could  be  sold  for  the  debt,  inter- 
est, taxes,  insurance,  costs,  etc.;  the  surplus, 
if  any,  to  be  rendered  to  tbe  respondents.  By 
the  same  instrument  the  security  company 
was  constituted  the  agent  of  the  respondents 
to  effect  such  a  sale  and  convey  titie  to  the 
purchaser,  with  power  to  appoint  an  agent 
or  a  substitute,  and  this  power  of  attorney 
was  declared  to  be  irrevocable.  It  was  fur- 
ther alleged  that  the  appellant,  in  September, 
1888,  demanded  possession  of  tbe  mortgaged 
lands,  and  that  respondents  surrendered  the 
same  to  him  in  full  payment  and  satisfaction 
of  the  note  and  coupons.  Now,  if  it  could  be 
established  that  such  a  surrender  of  the  mort- 
gaged real  estate  had  been  made  upon  a  dis- 
tinct agreement  that  it  should  be  in  satisfac- 
tion of  the  debt,  it  would,  of  course,  be  in- 
equitable that  appellant  should  now  main- 
tain an  action  upon  the  note,  although  no  con- 
veyance had  been  executed.  He  could  have 
specific  performance  of  that  contract  by  ten- 
do'ing  the  note  and  coupons,  and  compel  the 
execution  of  a  proper  deed.  But  the  evidence 
disclosed  no  such  state  of  facts.  On  the  con- 
trary, respondents  claimed  at  the  trial  that 
Ui<7  never  knew  of  tbe  exlstencn  of  appel- 
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lant,  or  of  bto  haying  the  note,  bnt  always 
supposed,  until  this  action  was  commenced, 
that  the  security  company  was  the  owner  and 
in  possession  of  It  Their  case  did,  however, 
aerelop  another  state  of  facta,  which  would  al- 
so have  been  sufficient  to  suspend  appellant's 
right  of  action  on  the  note,  if  he  had  been 
connected  with  the  transaction  by  proper  evi- 
dence; for  it  was  shown  that  the  Security 
Investment  Company  did  demand  and  receive 
possession  of  the  mortgagred  land.  Without 
any  proof  in  the  record,  however,  that  there 
was  an  express  agreement  that  this  posses- 
sion was  to  be  received  in  satisfaction  of  the 
debt,  it  must  be  presumed  that  such  posses- 
sion was  demanded  and  received  in  accord- 
ance with  the  power  of  sale  contained  in  the 
mortgage,  and  not  otherwise.  But  if  there 
was  such  a  possession  taken  at  the  instance 
of  the  appellant,  or  with  his  knowledge  or 
assent,  for  his  benefit,  whether  he  Icnew  it 
before  or  after  the  fact,  there  ought  to  be 
no  Judgment  on  the  note  until  after  sale  in 
accordance  with  the  terms  of  the  power. 
Having  elected  his  remedy  by  sale,  appel- 
lant would  have  been  bound  to  proceed  in 
that  course  until  the  land  was  exhausted  and 
a  deficiency  resulted.  Such  is  the  genial 
rule  of  law,  and  such,  we  understand  from 
the  citations  given,  was  the  statute  of  Dakota, 
as  It  is  in  this  state. 

A^ellant  proved  that  he  bad  taken  his 
assignment  of  the  note  and  mortgage  within 
a  month  of  th^  execution.  In  July,  1887; 
but  respondents  showed  that  they  had  never 
had  any  dealings  with  appellant,  and  did  not 
know  him  to  be  in  any  way  connected  with 
their  note  and  mortgage.  They  invariably  re- 
ceived notice  of  the  maturity  of  the  interest 
coupons  from  the  security  company,  paid 
their  money  to  it,  and  received  from  it  the 
canceled  coupon,  and  thtis  traced  a  connec- 
tion between  appellant  and  the  security  com- 
pany. On  the  other  hand,  appellant  declares 
that  he  never  appointed  the  security  com- 
pany as  his  agent  for  any  purpose  whatever, 
and  did  not  know  that  It  was  acting  in  any 
such  way.  But  it  is  easy  enough  to  under- 
stand how  It  came  about  that  the  company 
made  the  collections.  The  coupons  were  pay- 
able at  the  office  of  the  trust  company,  in 
Boston,  and  It  was  respondents'  duty  to  re- 
mit their  money  there  to  meet  them.  The 
security  company  had  guarantied  the  prompt 
payment  of  these  coupons,  and  th«efore  It 
sent  out  notices  urging  payment  to  it  nine 
days  before  the  maturity  of  each  coupon. 
These  notices  put  the  matter  more  strongly 
than  the  law  of  the  case  warranted,  for  they 
Implied  that  the  money  must  be  paid  to  the 
sender,  whereas  there  was  nothing  to  prevent 
the  respondents  from  remitting  their  money 
directly  to  the  trust  company.  In  making 
these  payments  to  the  security  company, 
nowever,  respondents  merely  availed  them- 
selves of  Its  voluntary  services  ip  transmit- 
ting their  money  to  the  place  of  payment, 
and  made  It  their  own  agent  for  that  pur- 


pose. It  was  appellant's  dnty  to  prv» 
coipons  at  the  office  of  the  trust  ooi 
and,  if  they  were  paid,  it  did  not  conce 
by  what  means  the  money  arrived  thei 
surrendered  his  coupons  to  the  trus 
pany,  and  had  no  more  concern  aba 
matter.  In  addition  to  this,  the  notici 
to  respondents  by  the  seciulty  compat 
tained  upon  their  face  a  statement  tl 
note  and  mortgage  belonged  to  other  i 
and  that  it  had  no  authority  to  wai^ 
condition  contained  therein. 

Having  thus  been  warned  that  the 
of  the  note  was  no  longer  the  ownei 
respondents  were  bound  to  see  that, 
their  dealings  with  the  security  comp 
was  acting  within  the  scope  of  its  ap 
authority,  if  they  proposed  to  claim 
was  the  agent  of  the  owner.  The  mt 
did  not  purport  to  give  It  authority  t 
possession  of  the  land,  unless  it  w 
owner  of  the  note  at  the  same  time,  no] 
it,  unless  It  was  such  owner,  of  its  oi 
tlon,  proceed  to  moke  a  sale  and  conv 
of  the  mortgaged  premises.  Whoever 
own  the  note,  if  he  saw  fit  to  take 
slon,  and  make  use  of  the  power  of  s 
himself  must  demand  and  take  sach 
slon.  or  appoint  an  agent  specially  th 
and  not  until  he  demanded  it  to  p 
could  the  security  company  make  a  legi 
All  this  the  respondents  were  bound  to 
when  asked  to  surrender  possession, 
should  have  required  the'  production 
thorlty  for  making  the  demand,  and. 
It  was  not  forthcoming,  they  sbouM 
refused  to  surrender.  If  the  note  and 
gage  reassigned  to  the  secority  compai 
been  exhibited,  that  would  have  ]t 
them  in  treating  It  as  the  owner,  and  i 
any  terms  agreeable  to  themselves,  e 
a  satisfaction  of  the  debt,  when  thi 
would  have  been  surrendered.  But, 
was,  they  dealt  with  a  men  vohmtei 
whose  acts  appellant  was  In  nowise  i 
Bible,  under  the  evidence. 

Respondents  make  the  point  that  b 
the  security  company  guarantied  the  % 
payment  of  the  coupons,  and  the  payn 
the  principal  within  one  year  after  ma 
It  was  thereby,  ex  vi  termini,  constltut 
agent  of  the  owner,  and  had  such  an 
est  In  the  matter  as  would  authorize 
take  any  steps  which  the  owner  t 
could  take.  This  position  is  apparently 
from  that  role  of  law  which  allows  a 
antor  to  require  the  creditor  to  proceei 
diligence  to  exhaust  the  debtor,  or  t 
the  debt  and  be  subrogated  to  the  rig 
the  creditor.  But  the  theory  propound 
not  received  the  countenance,  or  eve 
sideratlon,  of  courts,  so  far  as  we  are  > 
and  it  would  certainly  be  a  novelty 
law  of  gniarantles.  We  are  of  opinio 
the  court  below  ouj^t  to  have  grant 
pellant's  motion  to  direct  the  Jury  to 
in  a  verdict  for  tbci  amount  datmed. 
fore^  the  Judgment  is  reveraed  and  the 
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id,  with  InstrnctioiiB  to  enter  a  Judg- 
r  appellant  without  further  trial. 

lAR,  a  J.,  and  HOTT,  SCOTT,  and 
S,  JJ.,  concur. 


KTATBT.K  et  al.  t.  FOKD. 
»  Court  of  Washington.    Jan.  6^  1894.) 

ON  APPKAI.  —  HARMLCSg  ErROK— AORVX- 

'OB  Support— Hbhbdt  fok  Violation. 
Judgment  that  U  correct  upon  the  facts 
be  reversed  because  of  the  erroneous 

n  of  evidence  or  of  an  erroneous  In- 

father  conveyed  part  of  his  estate  to 
nd  verbally  agreed  to  let  the  son  con- 
personal  estate,  and  to  give  it  to  him 
,  in  consideration  of  the  son's  promise 
rt  for  life.  Eeld,  that  a  conveyance  by 
!r  of  such  personal  estate,  after  the  son 
n  in  possession  under  the  agreement 
'8,  because  of  an  alleged  violation  of 
ement,  was  void,  as  the  remedy  of  the 
1  such  case  was  a  bill  in  equity  to  en- 
eancel  the  agreement. 

I  from  superior  court,  Skagit  county; 
^cBride,  Judge. 

1    by    Clara    Kimble    and    another 
David  Ford  for  the  recovery  of  ow- 
raonal  property.    Judgment  for  de- 
Plalntlffs  appeal     Affirmed. 

Qulnby  and  Sinclair  &  Smith,  for 
Its.    D.  H.  HartBon  and  MlDlon  & 
toe  reapondent 

SS,  J.  PlalntifFa  alleged  that  they 
e  owners  and  entitled  to  the  posses- 
certain  x>ersonal  property  which  the 
Dt  unlawfully  withheld  from  their 
9n,  after  demand.  Defendant  ad- 
the  withholding,  denied  plaintiffs' 
lip,  and  alleged  ownership  in  him> 
1  adverse  possession  by  him  for  more 
tree  years.  Upon  the  trial  It  ap- 
that  the  plaintiff  Clara  Kimble  and 
mdant  were  brother  and  sister,  and 
Ir  controversy  arose  out  of  a  bill  of 
de  by  the  father  and  mother  of  the 
"ties  to  the  plaintiff  named.  In  con- 
m  of  a  promise  to  support,  feed 
and  furnish  them  with  medical  at- 
B  during  their  lives.  Levi  M.  Ford 
wife,  the  parents,  had  resided  for 
ears  upon  certain  land  belonging  to 
I  Skagit  county.  They  had  several 
,  but  these  had  all  left  home,  and 
nalntalning  themselves  elsewhere, 
roperty  consisted  of  the  farm,  and 
lal  stock,  poultry,  machinery,  and 
Id  effects.  Advancing  years  re- 
hat  they  should  have  assistance,  and 
oposed  to  the  defendant,  who  was 
STown  man,  that  he  should  come  and 
h  and  support  them,  and  in  return 
mid  convey  to  him  a  part  of  their 
low  him  the  nse  of  all  of  It,  give 
i  control  and  management  of  the 
id  pers(mal  property,  and  at  their 


deaths  leave  the  latter  to  him.  He  came, 
and  for  more  than  10  years  carried  out  the 
arrangement  to  the  apparent  satisfaction  of 
al!  parties.  A  deed  was  executed  to  blm, 
which  was  Intended  to  cover  the  land  prom- 
ised him;  and  he  raised  and  marketed  the 
crops,  bred  and  reared  cattle  and  other  live 
stock,  materially  Increasing  the  number  on 
tile  farm,'  bought  and  sold  live  stock,  and 
added  to  the  machinery.  Perhaps  a  portion 
of  the  Increase  of  stock  and  machinery  was 
paid  for  with  earnings  of  defendant  derived 
from  work  performed  for  others  off  the  farm. 
He  was  generally  regarded  as  the  ownei 
of  everything,  and  dealt  with  It  without  any 
Interference  on  the  part  of  his  father.  But 
just  before  the  Mil  of  sale  in  question  was 
given  there  was  some  difficulty  between  him 
and  his  parents.  His  father  thought  that 
not  enough  was  done  for  himself  and  his 
wife,  and  the  latter  was  confessedly  mis- 
treated on  one  occasion.  It  was  also  ru- 
mored that  the  defendant  was  planning  to 
sell  off  the  personal  property,  and  go  away, 
and  cease  oaring  for  his  parents,  thus  de- 
frauding them  of  the  complete  fulfillment 
of  hla  agreement;  and  this  led  to  the  mak- 
ing of  the  bin  of  sale.  Defendant  knew 
nothing  of  this  proceeding  until  his  sister 
made  demand  on  him  for  the  possession  of 
the  property,  and  substantially  ordered  him  • 
to  leave  the  place.  Plaintiffs  based  their 
claim  upon  the  absolute  right  of  Ford,  Sr., 
and  his  wife  to  deal  with  their  own  propert>' 
as  they  saw  fit,  while  defendant  planted 
himself  upon  the  ground  that  he  was  the  * 

owner  by  an  executed  agreement  with  his 
parents;  and,  as  has  been  seen,  he  set  up 
adverse  possession  by  him  for  a  period  -or 
three  years.  The  verdict  was  for  defend- 
ant, and  Judgment  was  entered  thereon. 

Appellants  complain  of  various  errors  of 
the  court  in  admitting  testimony  and  In 
charging  ttie  Jury.  But,  as  we  view  the 
evidence,  which  is  submitted  to  us  under  an 
allegratlon  of  insufficiency,  be  these  alleged 
errors  as  they  may,  the  conceded  facts  make 
the  Judgment  a  correct  one,  and  therefore  It 
Is  not  to  be  disturbed  for  the  errors  suggest- 
ed. Appellants  were  not  deprived  of  any  tes- 
timony, and,  so  far  as  any  testimony  may 
have  been  wrongly  admitted  against  them. 
It  was  Immaterial  In  view  of  the  admitted 
facts.  Here  was  a  case  where  It  is  conceded 
that  there  was  a  mutual  agreement,  put  lb 
writing  BO  far  as  the  land  was  concerned, 
but  remaining  In  parol  as  to  the  personalty, 
except  that  the  possession  of  the  latter  was 
Biurrendered  to  the  respondent  For  m<»e 
than  10  years  this  arrangement  has  been 
carried  out,  and  It  did  not,  therefore,  lie  m 
the  itower  of  Ford,  St.,  and  his  wife  to  an- 
nul it  In  the  Informal  way  which  they  adopt- 
ed. It  was  a  contract  which  they  could 
have  called  upon  the  court  of  their  county 
to  enforce  or  annul;  but  property  devoted 
to  the  performance  of  the  contract  by  re- 
spondent, and  delivered  to  him  for  tl^ti^g^-yCjOOQlc 
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pose,  could  not  be  taken  from  him  sum- 
marily, and  without  consultation  with  or 
notice  to  him.  U  respondent  was  threaten- 
ing to  dispose  of  this  property  In  such  a  way 
as  to  defraud  hia  father  and  mother,  the 
court  would  have  interfered  to  prevent  him; 
for  although,  as  to  innocent  thb:d  parties, 
he  may  have  had  ail  of  the  indlda  of  owner- 
ship, and  could  have  made  good  title,  a» 
between  him  and  his  parents  he  was  not 
the  absolute  owner.  In  conducting  the  busi- 
ness of  the  farm  he  could  undoubtedly  dis- 
pose of  stock  and  iMroduce  in  the  ordinary 
way,  but  he  could  not  make  a  wholesale  dls- 
Iiositlon  of  the  property  committed  to  him, 
so  as  to  put  It  beyond  the  purpose  for  which 
he  received  it  At  the  death  of  hia  parents. 
If  hia  rights  are  not  forfeited  In  some  legal 
way  before,  his  title  will  become  absolute, 
but  not  until  then.  For  these  reasons  we 
find  the  Judgment  to  have  been  correct,  and 
it  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  HOYT,  SCOTT,  and 
AKDBRS,  JJ.,  concur. 


VINCENT  V.  SNOQUALMIB  MILL  CO.  et  al. 

PARKE  &  LACY  MACHINERY  CO.  v. 

SAME. 

(Supreme  Conrt  of  Washington.    Jan.  6,  1894.) 

Corporations  —  Hindkrino   Crsditors  —  Hort- 

OASBS— ArPIDAVITS  OF  NOTART    FDBLIO— Ob»0- 

TioN  ON  AppEAi. — Claim  for  Lien. 

1.  A  corporation  executed  a  mortgage  on  a 
mill  property  and  machinery  to  secure  money 
advanced  for  purchase  of  the  mill  property,  the 
purchase  price  of  the  machinery,  sold  to  it 
by  the  mortgagee,  and  a  small  debt  of  the  cor- 
poration, assumed  by  the  mortgagee.  It  had 
some  other  property,  the  value  of  which  was 
not  shown.  It  was  not  clearly  apparent  that 
at  the  time  it  was  insolvent,  though  it  was 
being  pressed  by  creditors;  and  it  was  doubt- 
ful whether  the  general  market  value  of  the 
property  equaled  its  debts,  but  the  mortgage  ap- 
peared to  l>e  given  in  good  faith.  Bdd,  that 
the  mortgage  was  not  void,  as  l>eing  intended 
to  hinder  and  delay  creditors  by  conunuing  the 
corporation  after  insolvency.  Thompson  v. 
Lumber  Co.,  30  Pac.  741,  31  Pac  26,  4  Wash. 
600,  distinguished. 

2.  The  insertion  in  a  mortgage  by  a  coi^ 
poration  of  provisions  authorizing  the  mortgagee 
to  keep  the  property  insured,  to  take  possession, 
and  to  foreclose  in  case  the  property  is  attached, 
does  not  make  the  mortgage  voicU  though  the 
resolution  of  the  trustees  anthorizlng  it  does 
not  describe  or  specially  mention  conditions  to 
be  inserted. 

3.  The  fact  that  the  affidavit  attached  to  a 
chattel  mortgage  states  that  it  "was"  instead 
of  "is"  made  in  good  faith  does  not  afiect  its 
validity. 

4.  The  fact  that  the  notary  public  before 
whom  an  affidavit  to  a  chattel  mortgage  was 
made  fails  to  specify  thereon  his  place  of  resi- 
dence is  immaterial,  this  being  given  in  certi- 
fying to  the  acknowledgment  to  the  same  in- 
strument. 

5.  Objection  cannot  be  made  for  the  first 
time  on  appeal  to  proof  of  liens  by  judgments 
establishing,  them,  on  the  ground  that  the  re- 
ceiver of  a  corporation  was  not  a  party  to  the 
suits,  and  that  the  claims  were  barred  by  limi- 
tation. 


6.  It  cannot  be  objected  that  a  diiim 
is  for  labor  on  a  building  is  not  that  of 
chanic  within  the  lien  law. 

7.  A  claim  for  lien  on  the  pr(vert; 
corporation  for  work  in  constructing  a.  r 
for  it  is  defective  in  not  alleging  that 
any  interest  in  the  land  over  wUcb  it  wi 
structed. 

Appeal  from  superior  court.  King  c 
L  J.  Llchtenberg,  Judge. 

Two  actions,  one  by  Nazaree  Vlncei 
other  by  the  Parke  &  Lacy  Machin«7 
pany,  against  the  Snoqualmie  Mill  Co: 
and  others,  consolidated,  and  tried  i 
case.  From  a  Judgment  for  plaint! 
fendants  Washington  Iron  Works,  i 
D.  Gustlo,  George  W.  Tibbetts,  and 
Moritz  appeal.    Affirmed. 

Preston.  Albertson  &  Donworth,  J( 
Barnes,  and  J  as.  M.  Epler,  for  app* 
Cox,  Teal  &  Minor  and  White  &  M 
for  respondents. 

SCOTT.  J.  Two  actions  were  begun 
superior  court  of  King  county,  whlcl 
afterwards  consolidated  and  tried  to 
and  a  single  Judgment  rendered  in  b< 
tlons  in  favor  of  the  plaintUts.  CSeri 
the  defendants  appealed.  One  was  an 
in  which  Nasoiree  Vincent  was  platntl 
was  brought  to  foreclose  a  labora'a  1 
labor  performed  for  the  Snoqualmi 
Company.  The  other  action  was  brou 
the  Parke  &  Lacy  Machinery  Compi 
foreclose  a  certain  mortgage,  coverin 
real  and  personal  propoty,  given  to 
the  sum  of  about  $30,000,  alleged  U 
been  executed  by  the  Snoqualmie  Mil 
pany  to  said  plaintiff.  The  numero 
fendants  In  the  action,  aside  from  tb 
qualmle  Mill  Company,  were  brought 
reason  of  their  having  or  claiming  ti 
lien  claims  against  the  property.  Up 
trial  the  lien  claims  of  W.  B.  Main, 
McConnell,  Angus  McDonald,  John  W 
Andrew  Ballingall,  John  F.  Keenan,  i 
Oke.  W.  G.  Fowler,  Neal  Davis, 
Schardt,  and  Nazaree  Vincent  were 
by  the  court  to  be  valid  and  regular  t 
the  real  estate  for,  various  sums.  All 
lienors,  excepting  Nazaree  Vincent,  hi 
fore  the  commencement  of  either  of 
actions,  brought  several  actions  agaii 
Snoqualmie  Mill  Company,  in  whict 
liens  had  been  established.  Being 
wards  included  as  defendants  in  th< 
tlons,  the  court  allowed  the  Judgme; 
of  the  former  actions  to  be  introdui 
evidence  of  the  liens,  and  the  proper 
llshment  thereof,  and  adjudged  tbeii 
valid  against  all  partiet*  to  these  a 
The  claim  of  Nazaree  Vincent  was  tt 
lect  of  proof  In  the  consolidated  actioi 
the  proof  being  satisfactory  to  the 
his  lien  was  declared  valid.  All  thes 
were  ordered  paid  from  the  proceeds 
sale  of  the  property  as  first  in  ord^. 
the  trial  a  single  Judgment  was  rei 
directing  a  sale  of  the  real  and  p< 
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property,  (the  p«w>nal  property  conslBtlng 
of  various  Items  of  machinery  and  gearing 
situated  In  the  mill,)  and  directing  that  the 
proceeds  be  paid  Into  conrt,  and  distributed 
first  to  the  payment  of  the  said  Hen  claims, 
and  then  to  the  Parke  &  I^acy  Machinery 
Company  to  the  amount  of  Its  claim,  then 
beluK  9{%703.32,  with  Interest  The  sum  ad- 
judged to  the  Parke  &  Lacy  Machinery 
Company  was  made  up  as  follows:  From 
the  face  of  the  mortgage  was  deducted  the 
sum  of  S9,542.32,  found  by  the  court  to  have 
been  paid  by  the  Snoqualmle  Mill  Company, 
and  to  the  balance  there  was  added  Interest, 
and  S700  paid  to  a  keeper  and  night  watch- 
man at  the  mill,  ^470  paid  for  Insurance 
on  the  mill,  and  $500  for  counsel  fees;  all 
expended  by  the  Parke  &  Lacy  MactUnoy 
Company.  An  order  of  sale  was  Issued,  and 
the  property  descrllied  In  the  mortgage  was 
thereafter  sold  by  the  sherltr  to  the  Parke 
&  Lacy  Machinery  Company  for  the  sum  of 
$54395.10,  which  sale  was  confirmed  by  the 
court 

Two  appeals  were  prosecuted  In  said  ac- 
tion,—one  by  Samuel  D.  Gustin  and  George 
W.  Tlbl>ett8  and  the  Washington  Iron- Works 
Company,  attacking  the  validity  of  the  mort- 
gage given  to  the  Parke  &  Lacy  Machinery 
Company,  and  the  lien  claims  aforesaid  al- 
lowed by  the  court;  and  the  other  by  H.  J. 
Merits,  who  claimed  a  lien  against  the  prop- 
erty for  labor  performed  thereon,  which 
claim  the  court  found  to  be  invalid.  The 
Snoqualmle  Mill  Company  was  organized  at 
Seattle  In  August,  1889,  with  Alfred  Snyder 
as  president  and  J.  G.  Startup  as  secretary, 
whOk  vrith  T.  O.  Wilson,  Lyman  Blmore,  and 
O.  D.  Gllfoll,  were  trustees  of  said  company. 
Some  time  after,  this  corporation  contracted 
with  the  Parke  &  Lacy  Machinery  Company 
for  its  mill  plant,  and  the  machinery  for  the 
plant  was  delivered  to  the  mill  company  by 
tbe  PaAe  &  Lacy  Machinery  Company  un- 
der a  written  contract,  which  is  called  a 
"conditional  sale,"  whereby  said  machinery 
company  agreed  to  sell  certain  machinery,  all 
of  which  is  spedflcaUy  described,  to  the  mill 
company  only  upon  the  fall  payment  of  the 
contract  price  for  the  same.  The  amount 
dne  on  this  conditional  sale  on  October  81, 
1880,  the  date  of  the  mortgage  in  question, 
was  $32,000,  with  accrued  interest  amount- 
ing to  $1,494^46.  After  this  conditional  con- 
tract of  sale,  tbe  said  plaintiff  at  various 
times  sold  and  delivered  to  the  mill  com- 
pany, at  agreed  iirices,  other  machinery  and 
material  to  be  used  In  said  mill,  amounting 
to  $15,688.08,  all  of  which  is  spedflcaUy  de- 
scribed in  llie  mortgage,  and  Indodes  aU 
machinery  mentl<»ied  excepting  so  mncta  as 
is  mentioned  in  the  conditional  contract  of 
sale,  and  on  which  tho-e  was  due  on  said 
October  Slat,  $10,689.46  and  $298.86  interest 
Said  Parke  &  Lacy  Madiinery  Company  also 
assumed  a  debt  to  one  Moore,  owed  by  the 
mlU  company  for  labor,  amounting  to  $462.- 
70,  which  was  a  Uotabls  dalm.    The  real  e»> 


tate  upon  which  the  mill  property  was  situ- 
ated was  not  the  property  of  tbe  company, 
but  was  owned  by  said  Alfred  Snyder  and 
his  wife.  On  October  18,  1890,  the  trustees 
of  said  mill  company  met  at  Snoqunlmie, 
which  was  Its  principal  place  of  business, 
and  passed  a  resolution  authorizing  the  presi- 
dent and  secretary  to  mortgage  the  property 
of  the  corporation  to  raise  $50,000,  and  ad- 
journed to  meet  at  Seattle  subject  to  a  call 
of  the  president;  and  on  October  31,  1890, 
said  meeting  was  caUed  at  Seattle,  all  of  the 
trustees  being  present.  An  accounting  was 
had  between  said  mill  company  and  the 
Parke  &  Lacy  Machinery  Company,  when  it 
was  found  that  the  mill  company  owed  said 
machinery  company  $46,106.09,  and  there 
was  at  said  time  dne  said  Alfred  Snyder  $3,- 
916,  the  purchase  price  agreed  to  be  paid  for 
the  real  estate  upon  which  the  mill  was  situ- 
ated. At  this  time  It  was  agreed  between 
the  machinery  company  and  the  mill  com- 
pany that  the  machinery  company  would  pay 
the  amount  due  said  Snyder  for  the  real  es- 
tate. In  order  that  title  thereto  might  be  con- 
veyed to  the  mill  company,  and  would  far- 
ther sell  it  outright  the  machinery  which  it 
had  contracted  to  sell  conditionally  as  afore- 
said, and  would  take  a  mo'rtgage  upon  said 
real  estate  and  the  machinery  which  it  had 
sold  to  said  company  to  secure  the  same. 
All  the  trustees  of  the  mill  company  were 
present,  and  all  assented  thereto,  and  author- 
ized the  president  and  secretary  to  execute 
the  mortgage  therefor  accordingly.  It  ap- 
pears that  the  mortgage  in  question  covered 
no  property  whatever  excepting  the  real  es- 
tate aforesaid,  for  which  the  Parke  &  Lacy 
Machinery  Company  advanced  the  purdiase 
price,  and  the  machinery  which  had  pre- 
vioudy  been  sold  by  said  machinery  com- 
pany to  the  mill  company;  and  that  said 
mortgage  was  given  to  secure  the  purchase 
price  of  such  machinery  and  real  estate 
aforesaid,  with  the  exception  of  the  small 
dalm  owed  by  the  mill  company  to  said 
Moore,  which  had  been  assumed  by  the  ma- 
chinery company,  as  aforesaid.  It  is  con- 
tended that  the  mOl  company  had  no  other 
property  of  consequence  than  that  covered 
by  the  mortgage,  but  this  point  Is  contested, 
and  It  appears  that  at  said  time  said  mill 
company  had  a  certain  quantity  of  lumber, 
amounting  to  l)etween  60,000  and  75,000  feet, 
of  the  value  of  at  least  $6  per  1,000;  some 
timber  contracts;  80  acres  of  land;  and  a 
small  amount  of  other  property,  the  values 
thereof  not  being  shown.  Upon  the  execu- 
tion of  the  mortgage  the  mortgagee  at  once 
entered  into  poasessifMi  of  the  property  cov- 
ered by  it  but  did  not  operate  the  mlU,  wlilch 
remained  idle  until  some  time  in  Febroary 
f<dlowIng. 

It  is  contoided  by  the  appellants  Onstin 
and  Tibbetts  and  the  Washington  Iron  Com- 
pany that  the  mortgage  is  void,  as  being  in- 
tended to  delay,  hinder,  and  defraud  credit- 
ors, and  that  the  case  teUa,  . 
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dsion  of  this  court  In  Thompson  t.  Enron 
Lumber  C!o.,  4  Wash.  600,  80  Pac.  741, 31  Pat 
25,  as  appellants  insist  that  the  mill  com- 
pany was  Insolvent  at  the  time  this  mortgage 
was  executed.  It  Is  not  clearly  apparent 
that  the  corporation  was  Insolvent  at  said 
time.  It  had  been  operating  its  mill  up  to 
wittUn  a  few  days  before  the  execution  of 
the  mortgage.  It  was  then  being  pressed 
by  its  creditors,  and  was  unable  to  pay  them 
at  that  time,  and  it  is  doubtful  whether  the 
general  market  value  of  its  property  equalled 
the  amount  of  Its  Indebtedness,  but  its  evi- 
dent desire  was  to  continue  in  business,  and 
to  get  the  matters  (tf  the  corporation  in  bet- 
ter shape  by  getting  the  title  to  the  property 
whioh  it  was  opoatlng  in  Its  own  hands;  and 
It  fairly  appefos  from  the  record  that  the 
mortgage  was  executed  in  good  faith  for  this 
puri)ose,  and  that  the  company,  at  the  time 
the  mortgage  was  given,  intended  to  con- 
tinue business  through  the  mortgagee  in  the 
way  of  operating  its  mill,  to  whom  imsees- 
slon  thereof  was  transferred.  After  the  exe- 
cution of  the  mortgage  a  receiver  was  ap- 
pirinted  by  said  court  at  the  suit  of  Gustln 
and  Tibbetta,  to  take  possession  of  the  mill 
property;  and  In  February  following,  by 
permission  of  the' court,  the  mill  was  leased 
to  said  Alfred  Snyder  by  the  Parke  &  Lacy 
Machinery  Company.  This  lease  was  also 
ratified  by  the  Snoqualmie  MUl  Company. 
Snyder  operated  the  mill  imder  the  lease  for 
several  montiia,  and  from  the  proceeds  of 
the  business  be  paid  the  Paiiie  &  Lacy  Ma- 
chinery Company  nearly  $10,000,  by  order  of 
the  court,  to  apply  on  Its  said  mortgage 
claim;  and  thereafter,  by  wder  of  the  court, 
he  paid  to  the  receiver  |3,000  from  such  pro- 
ceeds. 

We  are  of  the  opinion  that  this  case  does 
not  fall  within  the  rule  laid  down  in  Thomp- 
son V.  Lumber  Co.,  under  the  facts  above 
stated.  We  are  also  of  the  opinion  that  the 
fact  that  the  mortgage  In  question  was  given 
to  secure  the  purchase  price  of  the  Identical 
property  covered  by  the  mortgage  would 
raise  a  sufficient  equitable  dalm  upon  the 
part  of  the  mortgagee  thereunder  to  take  it 
out  of  the  rule  laid  down  In  said  case,  as  the 
mOTtgage  covered  the  very  property  the  pur- 
chase price  ot  which  it  was  given  to  secure, 
the  title  to  the  greater  portloa  of  it  having 
passed  to  Qie  mlU  company  in  consequence 
of  having  given  tiie  mortgage. 

It  Is  further  contended  that  the  mortgage 
is  void  because  It  was  not  regularly  author^ 
Ized  by  the  mill  company.  Several  objec- 
tions are  raised  in  this  regard,  the  first  be- 
ing that  the  business  was  finally  concluded 
at  Seattle,  whereas  the  place  of  business  of 
the  mUl  company  was  at  Snoqualmie,  and 
its  by-laws  required  the  meetings  of  its  trus- 
tees to  be  hdd  there.  And  it  Is  further  con- 
tended that  the  resolution  authorizing  the 
giving  of  the  mortgage  would  not  authorize 
the  Insertion  of  the  provlfilons  contained  in 
the  mortgage  relating  to  keeping  the  proper- 


ty insured,  and  antbcMlzlng  tbe  mor 
to  take  possession,  and  to  foreclose  the 
gage  in  case  the  property  should  be  att 
and  some  such  other  conditions.  It  ! 
ther  contended  that  the  record  of  tbe 
gage  is  defective,  and  insufficient  to  gi 
tlce.  It  appears,  however,  as  stated,  t 
of  the  trustees  ot  tbe  company  vrare  i 
at  both  meetings  authorizing  tbe  giv 
the  mortgage,  and,  while  the  resolnt 
self  did  not  describe  the  conditions 
were  to  be  Inserted,  or  specially  meni 
authorize  Hie  insertion  of  the  condition 
plained  of,  the  fact  that  they  were  ii 
would  not  rend«  the  morlsage  void,  a 
the  mortgagee  at  once  entered  into  a 
malned  In  possession  of  the  property,  i 
cording  of  the  mortgage  was  an  1mm: 
matter.  It  is  further  aont«ided  tlu 
mortgage  Is  void,  in  so  tar  as  it  pv 
to  be  a  cbnttel  mortgage,  because  oC  t 
fectlve  affidavit,  for  the  reason  that  tl 
davit  states  tliat  the  instrument  was 
in  good  faith.  Instead  of  saying  thi 
instrument  is  made  in  good  faith,  ai 
cause  the  notary  public  before  whom  tl 
davit  was  taken  failed  to  specify  his 
of  residence  thereon.  His  place  of  ree 
was  given  in  certifying  to  the  ackno' 
ment,  and  we  are  of  tbe  opinion  that  tl 
no  merit  in  any  of  these  objections. 

Said  appdlants  further  ccmtend  tbi 
court  erred  in  sustaining  the  severs 
daims  aforesaid,  which  were  proven  I 
Introduction  of  the  Judgment  roUm  I 
suits  wherein  the  same  were  e8tablish< 
does  not  appear  that  appellants  objeo 
the  Introduction  of  this  proof  at  the 
it  was  ofTered,  but,  on  the  contrary, 
conceded  the  validity  of  said  claims, 
wards  appeUants'  attorney  stated  t 
codrt  as  follows:  "Just  before  adjoor 
this  morning,  I  conceded  tiiat  the  Wa 
ton  Irm  Works  would  not  contest 
liens.  I  would  like  to  withdraw  thai 
submit  the  matters  on  the  facts  just  a 
will  rise  In  the  case.  Tbe  Court:  W 
give  you  leave  to  do  so."  No  motloi 
made,  however,  to  strike  the  pnx^ 
had  been  Introduced,  nor  does  the  i 
show  any  special  objections  thereto  np< 
trial  of  this  cause.  It  Is  now  urged  th 
judgments  establishing  the  Uens  were  li 
because  the  receiver  was  not  made  a 
to  said  suits,  and  that  the  claims  were  1 
by  limitation  before  the  commenoeoM 
this  action.  The  appeUants  cannot 
themselves  of  these  objections  here,  b< 
it  does  not  appear  that  tbey  were  rals 
low,  and  an  examination  into  tbeir  : 
is  unnecessary  for  that  reason. 

As  to  the  lien  of  the  plalntUT  Vi 
which  was  established  at  the  trial, 
urged  that  his  dalm  was  not  that 
medionlc,  within  the  meaning  of  tb< 
and  that  his  notice  of  lien  was  defectl'^ 
appears  that  his  claim  was  for  loba 
farmed  upon  and  about  Uw  mill,  and  h 
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entitled  to  the  benefit  at  the  lien  law.    No 
gronnd  Is  pointed   otat  wherdn  the  notice 
of  lien  l8  defective.    Appellant  Moritz's  claim 
of  lien  was  resisted  hy  the  respondent  the 
Parke   &   Lacy   Machinery  Company.    Said 
Mwits  was  made  a  defendant  in  the  action 
brought  by   said   company   to  foreclose   its 
mortgage.    He  appeared,  and  filed  a  cross 
complaint,  setting  up  his  claim  of  lien  for 
work  done  as  foreman  In  the  constructioa 
of  a  certain  railroad  described  In  the  lien 
notice  as  "commencing  on  the  line  of  the  Se- 
attle, Lake  Shore  &  Eastom  Railway,  near 
Snoqualmle    Falls    depot,    at     Snoqualmle, 
King    coimty,    state    of    Washington,    and 
running  across   the  Snoqualmle  river,   and 
into  and  through  section  twenty-nine^  (29,) 
in    township   twenty-four    nwth,    of   range 
eight  east,  ajid  thence  in  a  general  northerly 
direction  Into  section  twenty  of  the  same 
township  and  range;   said  road  being  about 
one  and  %  miles  in  I^igth,  and  being  the 
only  railroad  found  In  said  two  sectlona" 
I        He  further  alleged  In  said  notice  "that  the 
said  Snoqualmle  Mill  Ck)mpany  is  the  owner 
and  reputed  owner  of  said  railroad."   This 
lien  notice  was  made  a  part  of  the  cross 
complaint    He  furtho:  set  up  in  said  cross 
complaint  that  on   the  8th  day   of  March, 
1891,  he  had  commenced  an  action  to  enfwroe 
his  said  lien,  and  that  at  the  date  thereof  a 
receiver   of   all   the   property    of  said    Sno- 
qualmle Mill  Company  bad  been  appointed, 
and  that  said  property  was  In  the  receiver's 
I        possession   and   under  his   control  at  said 
I       times,  and  for  that  reason  no  decree  declar- 
ing the  exlst«ice  of  the  plalntlfC's  claim  as 
t       a  Hen  against  the  property  was  allowed  by 
the  court,  and  that  a  personal  judgment  only 
,       against  the  Snoqualmle  Mill  Company  was 
I       rendered  tor  the  amount  of  his  claim.    The 
Parke    &    Lacy    Machinery    Company    de- 
.       EQurred  to  this  cross  complaint,  and  the  de- 
murrer was  sustained.    As  one  of  the  objec- 
tions to  appellant's  claim  of  Uax  disposes 
ot  the  same,  it  Is  the  only  <xie  necessary  to 
refer  to.    It  is  contended  by  the  respondent 
aforesaid  that  the  notice  of  li«i  Is  defective 
on  the  ground  that  it  does  not  allege  that 
the  Snoqualmle  Mill  Company  had  any  In- 
terest in  ot  ownership  of  the  land  over  and 
through  which  said  railroad  was  construct- 
ed.   The  only  reference  to  sadi  railroad  and 
ownership   Is   contained   In   the   guotatiims 
'      from    the   Hen   notice   above   appearing.    It 
Js  not  dalmed  in  said  notice  that  the  Sno- 
qualmle Mill  Company  had  any  Interest  in 
the  lands  aforesaid,  nor  any  right  of  way 
whatever  for  its  said  railroad,  and  the  ob- 
jection of  the  respondent  to  this  notice  Is 
-well    taken.    BaUway   Oo.    v.    Johnson,    2 
Wash.  112,  26  Paa  1084;    Nelson  v.  Clerf, 
4  Wash.  405,  30  Pac.  716.    We  find  no  error 
'      In  any  of  the  luroceedlngs  of  the  court,  and 
Its  Judgment  Is  affirmed. 

I>UNBAB,  C.  J.,  and  STILBS,  HOXT,  and 
ANBBRS,  JJ.,  concur. 


HOGAN  V.   KTLBL 
(Supreme  Oonrt  of  Washington.    Jan.  8,  1894.) 

VcMDOR  A.VD  PUKCHASBK  —  AOTIOHS  FOR  BKEi.CH 
OF  CONTRIOT — SrSOiriC  FSBFOXHAKCB — LA.CHE8. 

1.  A  vendor  wlio  waits  until  the  last  install- 
inent  of  the  porchase  price  is  due  cannot  sue  the 
vendee  for  tnc  nnpaid  purchase  money  witliout 
proof  of  performance,  or  readiness  to  perform, 
on  his  part;  and  the  tender  of  a  deed  before 
suit  is  not  sufficient,  but  it  must  be  kept  good, 
SO  that  it  may  tie  takes  into  consideration  in 
the  entry  of  judgment. 

2.  In  an  action  by  a  vendor  for  tiie  ven- 
dee's breach  of  die  contract,  the  measure  of 
damages  is  not  the  contract  price,  but  the  dif- 
ference between  that  price  and  the  price  for 
which  the  land  could  have  been  sold  at  the 
time  of  breach. 

3.  Where  time  is  made  the  essence  of  a 
contract  for  the  sale  of  land,  a-  delay  of  over 
two  years  after  the  maturity  of  the  last  install 
ment  of  the  purchase  price  is  such  laches  on 
the  part  of  the  vrador  as  will  preclude  him 
from  specifically  enfordng  the  eontracL 

4.  A  vendor  who  does  not  tender  a  deed 
or  proceed  to  enforce  the  contract  on  default 
of  the  vendee  In  paying  tibte  purchase  price  at 
maturity  must  be  deemed  to  have  zeroised  the 
coition  to  rescind  the  contract  sad  forfeit  the 
purchase  money  already  paid,  which  was  re- 
served to  him  by  the  contract:  and  he  cannot, 
two  years  later,  sue  for  specific  performance. 

Appeal  from  superior  court.  King  county; 
Mason  Irwin,  Judge. 

Action  by  F.  V.  Hogan  against  George  K.' 
Kyle  for  breach  of  contract  to  buy  real 
estate.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Preston,  Albertson  &  Donworth,  for  appe- 
lant   H.  B.  Slauaon,  fbr  respondent 

DUNBAR,  a  J.  On  the  27th  day  of  Feb- 
ruaiy,  1880,  respondent  and  appellant  en- 
tered Into  a  written  contract  to  sell  the  ap- 
pellant Ctttaln  real  estate  for  the  sum  of 
$2,500,  <me-third  of  which  was  paid  at  the 
time  of  the  execution  of  the  contract;  ap- 
pellant to  pay  the  balance  of  the  purchase 
price  In  two  equal  installments,  the  first  of 
wliich  was  to  be  paid  on  the  27th  day  of 
May,  1890,  and  the  second  on  the  27th  day 
of  August  1890.  Time  was  expressly  made 
the  essence  of  the  contract  The  appellant 
paid  no  part  of  the  purchase  price,  except  the 
sum  which  was  paid  at  the  time  the  con- 
tract was  executed.  It  does  not  appear  that 
defendant  entered  into  possession  of  the 
property,  or  exercised  any  control  over  It 
On  November  14,  1892,  suit  was  commencea- 
by  the  respondent  to  reoover  a  money  judg- 
ment against  the  appellant  for  the  amount 
of  the  two  unpaid  installments,  with  In- 
terest The  complaint  simply  alleged  the 
making  of  the  contract  failure  to  pay,  tbe 
ownership  of  the  property,  and  the  tender 
of  a  good  and  sufficient  deed  prior  to  the- 
commencement  of  the  action.  A  demurrer 
was  interposed  to  the  complaint  on  the 
groand  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  de- 
morror  was  ovemiled,  and  the  defendant 
answered,   alleging   poaseaston  M  the   »-- 
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spoDdent,  bat  denying  his  power  to  give 
good  title.  Alleging  that  respondent  bad 
never  demanded  of  appellant  the  contract 
price  of  the  land  at  any  time  prior  to  Novem- 
ber 14, 1892,  the  date  of  the  commencement  of 
the  action,  and  never  tendered  to  appellant 
any  deed  or  conveyance  purporting  to  con- 
vey said  land  mitll  said  14th  day  of  Novem- 
ber, 1892,  and  never  at  any  time  conveyed 
said  premises;  that,  long  prior  to  said  last- 
named  date,  appellant  baB  Informed  and 
notified  respondent  that  he  did  not  have  or 
claim  any  fmrther  Interest  In  said  propoiy, 
and  that  he  -would  not  pi^  any  further  In* 
stallment  provided  for  by  said  contract,  and 
that  the  plaintiff  did  not,  up  to  said  Novem- 
ber 14,  1892,  assert  any  further  right  to  the 
balance  of  said  contract  price,  nor  dissent 
to  nor  deny  said  claim  of  defendant  that  he 
was  no  longer  bound  by  said  contract;  and 
that  long  prior  to  said  last-named  date  the 
plaintiff  bad  exercised  said  option  reserved 
to  him  under  said  contract,  and  had  elected 
to  rescind  said  contract,  and  to  retain  as  a 
forfeit  the  first  payment  that  had  been 
made  to  him  by  the  defendant  thereunder, 
aforesaid.  At  the  outset  of  the  trial,  ap- 
pellant objected  to  the  Introdurtlon  of  any 
testimony  in  behalf  of  the  plaintiff  on  the 
ground  that  no  cause  of  action  was  stated 
In  the  complaint  This  objection  was  over- 
ruled. At  the  conclusion  of  respondent's 
testimony,  appellant  moved  for  a  nonsuit, 
which  motion  was  overruled.  Thereupon, 
he  rested  upon  his  motion,  and  did  not  offer 
any  testimony;  and  the  Judge  Instructed  the 
Jury  to  bring  in  a  verdict  against  the  appel- 
lant for  the  balance  of  the  contract  price, 
with  Interest;  which  being  done.  Judgment 
was  entered  thereon,  from  which  Judgment 
appellant  has  appealed.  At  the  commence- 
ment of  the  action  the  appellant  moved  to 
have  the  case  transferred  to  the  equity  calen- 
dar, which  motion  was  denied.  The  demur- 
rer and  the  motion  for  a  nonsuit  raised  sub- 
stantially the  same  questions. 

The  Judgment  In  this  case  will  have  to  be 
reversed,  In  any  event,  for  under  its  terms 
the  appellant  recovers  the  full  purchase  price, 
and  is  allowed  to  retain  the  land  which  rep- 
resented the  purchase  price.  In  this  case 
these  are  dependent  obUgations  upon  which 
the  respondent  is  suing.  Whoi  the  first  in- 
stallment became  due,  he  could  have  recov- 
ered the  amount  then  due  as  upon  an  inde- 
pendent contract;  but  having  elected  to  wait 
until  the  last  Installmait  became  dne^  and 
upon  the  payment  of  which  defendant  would 
be  entitled  to  a  deed,  the  obligations  become 
dependent.  They  all  relate  back  to  the  con- 
tract, and  appellant  cannot  sustain  an  action 
ttx  dther  Installment  without  proof  of  pex- 
fmnance  or  readiness  to  perform  on  his  part 
McOroflkey  v.  Ladd,  (Cal.)  SI  Pac.  658,  and 
cases  dted.  In  that  case  the  court  said: 
"There  is  but  one  single  cause  of  action,— 
one  and  Indivisible.  The  defendant,  tf  he 
would  maintain  his  deed,  must  pay  all;  and 


the  plaintiff.  If  he  would  recover,  must 
such  a  performance  on  his  part  as  wou 
title  him  to  all  the  unpaid  consideration 
is  not  enough  that  the  deed  was  tei 
at  any  particular  time,  but  the  tender 
be  kept  good  so  that  it  may  be  taken  int 
Hlderatlon  In  the  entry  of  the  jadg 
Plaintiff  here  simply  shows  that  the  \ 
had  been  made  prior  to  the  commenc 
of  the  action,  and  it  is  therefore  insut 
excepting  on  the  theory  that  the  Judj 
could  be  rendered  independently  of  th 
formance  of  tils  part  of  the  contract  1 
vendor,  which  would  result  in  allowit 
vendor  to  keep  both  the  money  and  the 
On  that  proposition  we  quote  from  Wt 
on  Vendors,  (page  961:)  "There  are 
both  in  England  and  the  United  i 
where,  on  the  vendee's  default,  the  v 
having  offered  to  perform,  has  been  p 
ted  to  recover  as  damages  the  whole  pui 
price.  The  injustice  of  such  a  measure 
ever.  Is  apparent  on  its  face,  for  it  giv 
vendor  his  land,  as  well  as  its  value,  i 
not  now  regarded  as  a  correct  rule  in 
country."  The  rule  In  such  cases  Is  th 
vendor  has  a  right  to  the  fruits  of  hi 
gain,  and  Is  entitled  to  compensation  f< 
loss  he  may  suffer  by  reason  of  its  ii< 
summation.  What  his  damages  are,  li 
circumstances,  must  be  alleged  and  p 
like  any  other  fact  in  the  case.  TJndi 
set  of  circumstances,  the  measure  of 
ages  might  be  one  thing,  and  undw  oth 
cumstances  the  measure  might  be  goi 
by  an  entirely  different  rule.  The  lam 
have  deteriorated  In  value,  and  his  da: 
would  be  great,  or  it  might  have  Increa: 
value,  and  the  damages  would  be  no: 
As  is  well  argued  by  the  appellant  L 
case,  so  far  as  the  complaint  reveals,  thi 
may  be  worth  as  much  or  more  than  1 
when,  the  agreement  was  executed;  ax 
respondent,  having  received  an  advanci 
ment,  which  Is  forfrited,  may  actual 
benefited.  The  cases  cited  In  Warvelle 
sustain  the  announcement  in  the  text,  b< 
to  the  unfairness  of  allowing  the  ven( 
retain  the  land  and  the  money,  and  as 
measure  of  damages.  In  Railroad  ( 
Evans,  6  Gray,  25,  it  was  held  that, 
action  at  law  by  the  vendor  to  recover 
ages  for  the  breadi  of  a  contract  for  th 
of  land,  the  measure  of  damages  Is  n< 
contract  price,  but  the  difference  be' 
that  price  and  the  price  for  which  th« 
could  have  been  sold  at  the  time  o: 
breach.  Under  this  rule^  which  seems 
to  be  an  equitable  one,  and  one  whl 
adopted  by  many  courts,  the  complai 
plainly  deficient  The  case  last  above 
also  holds  that  a  vendor  may  enforce  in 
ty  the  specific  performance  of  a  writtei 
tract  for  the  sale  of  land.  In  fact  th< 
vailing  modem  authority  is  that  in  a 
of  this  kind  the  vendor  can  either  sue  a 
tor  damages,  or  resort  to  equity  for  si 
performance.    Mr.  Pomeroy,  In  bis  wo 
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ts,  (page  6,)  bases  his  adherence  to  this 
i  on  the  ground  of  mutuality.     The 

which  is  enjoyed  by  one  party  to  a 
t  must  be  enjoyed  by  the  other,  and 
xample  he  gives  the  simplest  form  of 
t  for  the  sale  of  land,  wh&i  the  vendor 
to  convey,  and  the  purchaser  merely 
a  to  pay  a  certain  sum  as  the  price, 
le  latter  may,  by  a  suit  at  equity,  com- 

ezecutlon  and  delivery  of  the  deed, 
mer  may  also,  by  a  similar  suit,  en- 
le  undertaking  of  the  vendee,  although 
stantial  part  of  his  relief  is  the  re- 
of  money.  "A.  suit  In  equity  against 
dee,  to  compel  a  specific  execution  of 
act  of  sale,  'while  in  effect  an  actidn 
purchase  money,  has  nevertheless  al- 
een  sustained  as  a  part  of  the  appro- 
nd  acknowledged  jurisdiction  of  such 
Ithough  the  vendor  has  in  most  cases 

remedy  by  an  action  at  law  upon  the 
snt"  Warv.  Vend.  pp.  779,  780,  and 
Ited.  So  that,  considering  It  either 
a^  or  equitable  action,  and  consider- 
complaint  amended  so  as  to  incorpor- 
allegations  of  tender  sought  to  be  set 
le  reply,  the  action  must  equally  fail, 
complaint,  on  its  face,  shows  such  a 
a  the  part  of  the  respondent  in  bring- 
actlon  that,  unexplained.  It  amoimts 
dver  of  respondent's  rights  under  the 
i,  and  an  acceptance  of  the  forfeiture. 
>urt  of  chancery  was  at  one  time  In- 
o  neglect  all  consideration  of  time  in 
Bcific  performance  of  contracts  for 
)t  only  as  an  original  Ingredient  in 
at  as  affecting  them  by  way  of  laches. 
■  now  clearly  established  that  the  de- 
elther  party  in  not  performing  Its 
in  his  part,  or  in  not  prosecuting  his 
'  the  interference  of  the  court  by  the 
ion  of  an  action,  or,  lastly,  in  not  dill- 
irosecutlng  his  action,  when  instituted, 
nstltute  such  laches  as  will  disentitle 
the  aid  of  the  court,  and  so  amount, 

purpose  of  specific  performance,  to 
idonment,  on    bis  part,  of   the    c<hi- 

Fry,  Spec.  Perf.  {  1070.  "The  doc- 
'.  the  court  thus  established,  therefore, 

laches  on  the  part  of  the  plaintiff, 
>r  vendor  or  purchaser,)  either  in  exe- 
bls  part  of  the  contract,  or  in  apply- 
iie  court,  will  debar  him  from  relief. 
y  cannot  call  upon  a  court  of  equity 
:lflc  performance,'  said  Lord  Alvanley, 
n)  'unless  he  has  shown  himself  ready, 
i,  prompt,  and  eager.'  Or,  to  use  the 
»  of  Ix)rd  Cranworth,  'Specific  per- 
ce  is  relief  which  this  court  wUl  not 
iless  in  cases  where  the  parties  seek- 
!ome  promptly,  as  soon  as  the  nature 
Mse  will  permit'"  Id.  {  1072.  To  the 
feet.  Pom.  Cont  {  408,  and  cases  cited, 
■ue  that  a  few  of  the  states,  notably 
lold  that  the  laches  must  fall  outside 
statutes  of  limitation,  but  the  great 
of  authority,  as  we  have  been  able  to 
it  from  the  cases.  Is  to  the  contrary; 
r.8SP.no.3— 26 


and  relief  has  been  refased  on  the  pitnclple 
that  acquiescence  for  an  unreasonable  length 
of  time  after  the  party  was  in  a  situation  to 
enforce  his  right,  under  the  full  knowledge 
of  the  facts,  was  evidence  of  a  waiver  or 
abandonment  of  right,  and  what  shall  be 
deemed  a  reasonable  time  must  be  determined 
from  the  chrcumstances  of  the  case.  Six 
months,  in  some  cases,  might  be  as  unreason- 
able as  six  years  in  others.  It  must  be  borne 
in  mind  that  a  distinction  la  made,  in  the  dis- 
cussion of  the  cases,  between  the  cases  whore 
time  is  made  the  essence  of  the  contract,  and 
where  It  is  not;  and  the  conclusion  deduced 
from  the  authorities  is  that  where  time  Is 
made  the  essence  of  the  contract  the  appar- 
ent delay  or  omission  of  duty  must  be  ex- 
plained, or  the  relief  wIU  not  be  granted. 

In  this  case  time  was  made  the  essence  of 
the  contract,  by  express  terms.  The  com- 
plaint shows  that  there  was  no  attempt  to  en- 
force the  claim  until  two  years  and  three 
months  after  the  contract  matured,  and  makes 
no  explanation  whatever  for  the  delay.  Nor 
are  the  averments  of  the  complaint  strength- 
ened by  the  proofs,  for  the  proofs  show  that 
no  demand,  of  any  kind  whatever,  had  been 
made,  on  the  part  of  respondent,  until  the 
day  the  suit  was  brought.  The  respondent 
should  not  be  allowed  to  speculate  in  values, 
BO  far  as  this  contract  is  concerned;  to  wait 
and  see  whether  the  value  of  the  land  would 
enhance  or  depreciate  before  he  made  his 
election  either  to  enforce  the  performance 
or  accept  the  forfeiture.  We  think  the  pro- 
vision of  this  contract,  that,  "If  the  said 
party  of  the  second  part,  his  heirs,  adminis- 
trators, or  assigns,  shall  fall  to  pay  the  full 
amount  of  either  of  the  above-specified  in- 
stallments and  Interest  when  the  same  shall 
become  due,  as  above  specified,  the  said  party 
of  the  first  part  shall  have  the  right,  at  their 
option,  to  rescind  and  cancel  this  agreement, 
and  in  case  of  such  rescission  and  cancellation 
all  rights  of  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  shall  be  terminated, 
and  all  payments  heretofore  made  on  this 
contract  shall  be  forfeited,"  fairly  construed, 
guaranties  to  the  respondent  a  right  which 
it  must  exercise  at  the  maturity  of  the  con- 
tract—the time  when  he  would  have  a  right 
to  make  the  election;  and,  as  he  did  not  pro- 
ceed to  enforce  the  contract,  the  appellant  had 
a  right  to  presume  that.  Inasmuch  as  he  had 
taken  no  affirmative  action,  by  tendering  the 
deed,  he  had  elected  the  remedy  which  was 
consistent  with  silence,  namely,  the  accept- 
ance of  the  forfeiture;  and,  considering  the 
rapid  changes  in  value  of  the  real  estate  in 
this  country,  we  think  an  unexplained  delay 
of  two  and  a  quarter  years  ought  to  prevent 
the  respondent  from  asserting  his  claim  In  a 
court  of  equity. 

The  complaint,  therefore,  being  insufficient, 
either  at  law  or  equity,  appellant's  demiuxer 
should  have  been  sustained.  This  conclusion 
renders  unnecessary  the  disciission  of  the  oth- 
er errors  assigned.    For  the  reasons  glvea. 
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tlie  Jndgment  will  be  rerersed,  with  Inatmc- 
tions  to  BuataiD  appellant's  demurrer  to  the 
complaint 

STILBS,  HOXT,   SCX>TT.   and  ANDBRS, 
JJ^  ooncnr. 


OABDNEB  at  sL  ▼.  FORT  BLAKE3LY  MILL 

CO. 
(Sapreme  Court  of  Washington.    Jan.  8,  18B4.) 

COMMUHITT  FkOPEHTT— TlMBEB  LaND— DbBD— 

Evidence. 
L  Land  acgnired  br  a  married  man  an> 
der  Act  Gong.  June  3,  1878,  (20  Stat  80,)  en- 
titled "An  act  for  the  sale  of  timber  land,"  la 
his  separate,  and  not  community,  property.  In 
▼lew  of  section  2  of  the  act,  which  requires  the 
purchaser  to  make  oath  that  the  purchase  is 
not  for  speculation,  but  for  "his  own  exdnslTe 
ose  and  benefit,"  and  of  the  practice  of  the  fed- 
eral gOTemment  in  permitting  hustmnd  and 
wife  to  each  make  such  purchases;  and  hence 
a  deed  by  the  husband  alone  conveys  good  title. 
Dunbar.  C.  J.,  dissenting. 

2.  The  fact  that  the  money  of  the  communi- 
tr  was  nsed  by  the  husband  in  making  the  pur- 
chase does  not  affect  the  title  of  his  vendee, 
since  the  legal  title  to  the  land  is  vested  In  the 
husband.     Dunbar,  C.  J.,  dissenting. 

3.  The  fact  that  the  record  of  a  deed  fails 
to  show  any  acknowledgment  does  not  ren- 
der, the  deed  itself,  properly  acknowledged,  in- 
admissible in  evidence. 

Appeal  ftom  superior  court  Kitsap  coun- 
ty; John  0.  Denney,  Judge. 

Action  by  G-eneTleye  Gardner  and  Rosa- 
line Bemis  against  the  Port  Blakely  Mill 
Company  to  quiet  title.  From  a  Judgment 
for  defendant  plaintiffs  appeaL    Affirmed. 

Fred  H.  Peterson,  for  appellants.  Hn^rhes, 
Hastings  &  Stedman,  for  respondent 

SCOTT,  J.  ThlB  action  waa  brought  to 
quiet  title  to  a  quarter  section  of  land  in 
Kltaap  county,  which,  on  the  12th  day  of 
July,  1882,  was  government  land.  On  said 
date,  one  William  Gadwell  made  entry  there- 
of under  an  act  of  congress  entitled  "An  act 
for  the  sale  of  timber  lands  in  the  states  of 
California,  Oregon,  Nevada  and  the  territory 
of  Washington,"  apiHroved  June  3,  1878,  (20 
Stat  89.)  At  this  time,  said  Cadwell  was 
the  husband  of  the  appellant  Genevieve 
Gardner,  and  they  were  living  together  m 
the  terrltOTy  of  Washington,  near  the  land  in 
question.  On  the  20th  day  of  January,  1883, 
a  patent  issued  to  said  Cadwell  under  said 
act  July  15,  1882,  said  Cadwell  executed  a 
deed  of  said  land  to  the  respondent  The 
deed  was  drawn  In  form  for  his  wife  to  sign, 
but  she  did  not  execute  it  and  refused  so  to 
do.  On  January  18,  1890,  the  respondent 
placed  this  deed,  and  the  i>atent  aforesaid, 
which  was  in  its  possession,  on  record.  On 
the  24th  day  of  October,  1882,  said  CadwcU 
procured  a  decree  of  divorce  from  his  said 
wife,  annulling  the  bonds  of  matrimony  there- 
tofore existing  between  them.  No  property 
waa  brought  before  the  court  in  this  action, 
and  no  attempt  was  made  to  dispose  of.  the 


property  rights  of  the  parties.  In  any 
in  the  deci-ee  which  was  therein  ren 
September  30,  1891,  said  Cadwell  ex( 
another  deed,  purporting  to  convey  sal* 
to  one  Ella  White  Peterson,  and  on  O 
7,  1891,  said  EOla  White  Peterson,  by 
attempted  to  convey  the  same  to  api 
Bemis.  This  action  was  beKun  NovemI 
1891.  Neither  of  appellants  has  ever  b 
possession  of  said  land,  and  it  was 
times  unoccupied.  The  respondent  exc 
acts  of  ownership  thereover.  In  looking 
the  timber,  to  prevent  its  destructloi 
paid  the  taxes  assessed  against  the 
from  year  to  year.  A  trial  was  had,  ai 
court  below  found  In  favor  ot  the  rei 
ent 

It  Is  contended  by  appellants  that  th< 
In  question  was  community  prcqyerty  a 
time  it  was  acquired  by  Cadwell,  an( 
at  the  time  he  executed  the  deed  afo 
to  the  respondent  and  that  responde 
said  times,  knew  said  Cadwell  was  a 
ried  man,  and,  In  consequence  tliereol 
the  deed  was  v<Hd,  under  the  laws  of  tl 
ritory,  preventing  a  husband  from  coni 
community  real  estate.  Appellants  cU 
each  own  an  undivided  half  of  said  1 
appellant  Gardner  by  virtue  of  its  1: 
been  the  community  property  of  hersel 
CadweU  while  they  were  husband  and 
and  appellant  Bemis  by  virtue  of  the 
from  Cadwell  to  Peterson,  and  from 
son  to  herself,  above  mentioned.  It  li 
tended  by  the  respondent  that  this  lam 
the  separate  property  of  said  William 
well,  and  this  is  the  principal  question 
case. 

By  section  2  of  the  act  In  question,  tl 
plicant  la  required  to  file  a  statement  in 
ing,  and  sworu  to,  containing  the  folic 
viz.:  "That  deponent  has  made  no  oth 
plication  under  this  act;  that  he  does  n 
ply  to  purchase  the  same  on  speculatio 
in  good  faith  to  appropriate  it  to  hit 

.exclusive  use  and  benefit;  and  that  fa 
not  directly  or  indirectly,  made  any 
ment  or  contract,  in  any  way  or  mi 
with  any  person  or  persons  whatsoevi 

v  which  the  title  which  he  might  acquire 

/the  government  of  the  United  States  t 
inure,  in  whole  or  in  part  to  the  beni 

^any  person  except  himseU^  The  prac 
to  allow  the  husband  and  wife  each  to 
an  entry  of  160  acres  of  land  under  th 
visions  of  this  act  in  this  state,  and  th 
only  be  done  upon  the  £nx>und  that  la 
acquired  la  the  exclusive  Individual  pr 
of  the  person  acquiring  It  We  know 
case  where  the  point  in  question  ha£ 
decided,  but  In  the  light  of  the  provisli 
the  act  itself,  and  the  practice  of  the  g 
ment  in  allowing  husband  and  wife  t( 
make  application  under  the  act  Bufflcie 
thority  is  afforded,  in  our  opinion,  for 
ing  that  land  so  acquired  is  the  se] 
property  of  the  person  acquiring  It;  a 
being  an  act  of  congresa  It  talus  pre« 
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of  oar  UwB  relating  to  ihe  acaulsition  of 
commuiiity  iwop'arty. 

There  Is  little  or  no  proof  as  to  whetber 
tbe  money  used  by  Oadwell  in  paying  for  it 
was  community  property.  There  Is  some 
evidence  tending  to  establish  this,  and  also 
an  attempt  to  prove  the  contrary,  but,  ad- 
mitting that  the  money  so  used  was  the 
property  of  the  community,  the  situation 
would  not  be  altered,  as  to  the  owu^ship 
of  the  letcal  title  to  the  land.  As  to  whether 
tbe  wife,  on  a  showing  that  community 
money  was  used  In  the  purchase  thereof, 
could  follow  the  same,  and  obtain  any  rights 
In  the  land,  we  are  not  called  upon  to  de- 
cide. Such  an  attempt  would  have  to  be 
made  without  unreasonable  delay,  and.  If 
sufficient  appears  In  this  case  to  establish 
such  eaultable  claim  upon  the  part  of  ap- 
pellant Gardner,  she  would  be  estopped,  by 
reason  of  h&  delay  In  the  premises,  from 
undertaking  <o  affect  the  title  thereto  in  the 
respondent.  Appellant  Bemls  was  not  a 
bona  fide  purchaser  without  notice; 

It  is  further  contended  that  the  court  erred 
in  allowing  the  original  deed  from  Gadwell 
to  the  respondent  to  be  received  in  evidence. 
It  Is  contended  by  apprilants  that  said  deed 
was  not  acknowledged,  and  the  record  th«e- 
of  falls  to  show  any  acknowledgment.  The 
deed  itself,  when  Introduced,  purported  to 
have  been  regularly  acknowledged  before  a 
notary  public,  and  contains  the  certificate, 
signature,  and  seal  of  such  notary.  It  is 
contended  by  the  respondent  that  the  certif- 
icate of  admowledgment  Is  prima  facie 
proof  of  the  facts  required  to  be  recited 
therein,  and,  this  being  true,  no  fart]fer 
proof  of  execution  was  necessary  to  render 
the  deed  admissible  in  evidence.  Our  stat- 
utes providing  for  the  execution  and  ac- 
knowledgment of  deeds  name  the  o£9cers  be- 
fore whom  acknowledgments  can  be  taken, 
and  set  forth  the  form  of  certificate,  in 
which  the  oflScer  Is  required  to  state  that 
the  grantor  has  executed  the  instrument, 
and  that  the  execution  thereof  was  his  vol- 
untary act  and  deed.  1  Code,  {  1437.  Sec- 
tion 1436,  relating  to  acknowledgments  tak- 
en without  the  state,  provides  that  the  cw- 
tificate  of  acknowledgment  Shall  be  prima 
tecie  evidence  of  the  fa£ts  therein  recited. 
It  cannot  be  supposed  that  the  legislature 
intended  to  give  greater  force  and  effect 
to  admowledgmenta  taken  without  the  state 
than  to  those  taken  by  like  officers  within 
the  state.  Furthermore,  it  Is  provided  that 
a  certifled  copy  <rf  a  deed  duly  recorded  shall 
be  admitted  in  evidence  without  furtho' 
proof  of  execution.  1  Code,  ^  209;  2  Code, 
i  1685.  We  do  not  think  tbe  legislature 
Baeant  to  give  to  a  certifled  copy  any  greater 
legal  sanctity  than  could  be  given  to  the 
wiglnal  docum^it  itself.  Under  the  con- 
tention of  appellants,  the  respondent  had 
only  to  have  ^ts  deed  re-recorded,  if  the 
origliial  record  thereof  was  incorrect,  and 
then  obtain  a  ca:tlfled  copy  of  such  record. 


to  have  obviated  the  objections  raised 
aerainst  It  We  are  of  tbe  opinion  that  the 
deed   was  properly  admitted   in    evidence. 

Affirmed. 


HOYT  and   STILES,  JJ.,  concur. 
DERS.  J.,  not  sitting. 


AN- 


DUNBAR,  C.  J.,  (dissenting.)  I  am  un- 
able to  agree  with  my  brothers  In  the  dis- 
position of  this  case.  I  do  not  think  that 
property  rights  of  citizens  of  tbls  state  can 
be  affected  by  any  construction  which  de- 
partmental officers  place  upon  the  laws  of 
congress.  What  Is  community  property,  and 
what  Is  separate  property,  are  questions 
which  must  be  settled  by  a  Judicial  construc- 
tion of  our  own  statutes  enacted  on  that 
subject,  although  I  do  not  think  it  neces- 
sarily Is  implied,  by  the  action  of  the  de- 
partment in  allowing  both  husband  and 
wife  to  purchase  a  timber  claim,  that  such 
claim  becomes  separate  property.  A  hus- 
band and  wife  may  l>oth  acquire  various 
kinds  of  property,  but,  without  It  is  ac- 
quired in  the  way  pointed  out  by  the  statute 
for  acquiring  separate  property,  It  Is  plainly 
community  property.  The  affidavit  of  the 
applicant  Is  substantially  the  affidavit  re- 
quired of  a  homestead  applicant,  and  shows 
on  its  face  that  it  Is  simply  to  prevent  fraud- 
ulent (V  si>eculatlve  entries.  Applying  the 
construction  uniformly  given  by  this  court 
to  the  community  laws  to  the  conceded  cir- 
cumstances of  this  cose,  the  money  with 
which  the  land  In  question  was  purchased 
was  community  property;  and.  If  that  be 
true,  the  land  which  It  purchased  is  equally 
community  property.  It  seems  to  me  hardly 
worth  while  to  enlarge  on  this  proposition. 
If,  then,  the  land  was  community  property, 
the  original  deed  must  be  pronounced  ab- 
solutely void,  for  the  purchaser,  as  shown 
by  the  record,  knew  of  the  community  re- 
lation; knew  that  Cad  well  was  a  married 
man:  knew  that  she  was  a  resident  of  this 
state,  and  tried  to  get  her  to  sign  the  deed, 
which  she  refused  to  do.  Th«ce  Is  no  ques- 
tion of  estoppel  or  of  Innocent  purchaser  in  ' 
the  case.  The  vendor  bought  with  his  eyes 
wide  open,  knowing  the  facts  in  the  case, 
and  he  is  presumed,  of  course,  to  have 
known  the  law.  He,  therefore,  received 
nothing  by  the  deed,  and  the  wife  was  Justi- 
fied In  absolutely  disregarding  the  transac- 
tion. I  am  not  able  to  agree  with  the  othv 
propositions  urged  by  respondent,  which  the 
majority  has  not  discussed,  and  believe  the 
court  erred  in  not  sustaining  the  demurrer 
Interposed  to  the  answer. 


JOHNSON  et  al.  v.  LIOBft'HOUSE  et  al.> 

(Supreme  Court  of  Washington.    Jan.  9,  1894.) 

AppiJLti— Nones— AppbaLiABLb  JuDsmiiT. 

L  An  appeal  by  a  defendant  wUI  be  di^ 

missed  where  notice  of  appeal  wu  not  mdML 

■jigitizcd  by  VjOOv  IC 


'  Rehearing  denied. 


40- 


PACIFIC  REPOIITEB,VOL.  35. 


on   '   M  eodefendant,  who  appeared  in  the  ac- 
4oii. 

'■i.  Id  an  action  to  foreclose  a  mechanic's 
lien,  broaght  against  a  nnmber  of  defendants, 
a  >l»rree  against  the  owner  and  contractors 
alooK.  leaving  the  other  defendats,  who  were 
also  asserting  liens  against  the  property,  with- 
out any  adjudication  whaterer,  is  premature 
and  partial,  and  no  appeal  lies  tnerafrom. 

Appeal  from  superior  court,  Whatoom 
county;  John  K.  Winn,  Judge. 

Action  by  Frank  L.  Johnson  and  Bradford 
0.  Hurd  against  J.  O.  Lighthouse,  Margaret 
V.  Llgbthoiiae,  his  wife,  0.  H.  Stocks  &  Co., 
and  others,  to  foreclose  a  mechanic's  lien. 
From  a  Judgment  for  plaintiffs,  defendants 
Lighthouse  and  Stocks  appeoL   Dismissed. 

S.  A.  CaUvert,  Jerry  Neterer,  and  T.  E. 
Cade,  for  appellants.  Bruce  &  Brown,  for 
respondents. 

STILES,  J.  Respondents  move  to  dismiss 
the  appeal  because  of  appellants'  failure  to 
serve  one  of  the  defendants  in  the  action, 
the  Pacific  Loan,  Trust  &  Investment  Com- 
pany, which  appeared  in  the  action,  with  no- 
tice of  the  appeal.  The  point  is  well  taken, 
and  must  be  sustained.  Code  Proa  {  1406; 
Belllngham  Bay  Nat.  Bank  y.  Central  Hotel 
Co.,  4  Wash.  642,  30  Pac.  671;  Bank  t. 
Bokien,  5  Wash.  777,  32  Pac.  744. 

There  is  also  another  ground  of  dismissal 
which  we  find  from  the  record,  and  which 
existed  when  the  appeal  was  taken.  This 
was  an  action  to  foreclose  a  material  man's 
lien  upon  property  of  which  the  appellant 
Lighthouse  and  his  wife  were  the  owners. 
The  Pacific  Loan,  Trust  &  Investment  Com- 
pany and  a  number  of  other  parties  were 
made  defendants,  imder  an  allegation  in  the 
complaint  that  they  were  either  contractors 
or  parties  who  claimed  to  have  or  bold  some 
Interest  In  the  property  adverse  to  the  claim 
and  interests  of  the  plaintiffs,  but  junior  and 
inferior  to  the  plaintiffs'  claim.  Whether  all 
of  these  defendants  were  served  with  pro- 
cess or  not  does  not  appear,  but,  in  addi- 
tion to  the  principal  defendants,  and  the 
Pacific  Loan,  Trust  &  Investment  Company, 
three  other  defendants  appeared.  The  Pacif- 
ic Loan,  Trust  &  Investment  Company  filed 
a  demurrer  to  the  complaint,  which  was 
never  disposed  of.  The  other  three  defend- 
ants filed  answers.  All  of  the  defendants, 
except  the  one  mentioned,  were  served  with 
notice  of  the  appeal,  and  they  all,  by 
their  attorneys,  admitted  service,  and  were 
present,  and  took  part  in  the  settlement  of 
the  statement  of  facts.  No  default  or  other 
conclusion  of  the  rights  of  any  of  these  de- 
fendants, except  Lighthouse  and  wife,  was 
entered,  and,  for  aught  that  appears,  they 
may  still  be  litigating  the  claim  of  respon- 
dents against  them.  The  decree  runs  against 
the  owners  and  contractors  only,  and  leaves 
the  other  defendants  without  any  adjudica- 
tion whatever,  and  was  therefore  premature 
and  partial  only.  No  judgment  purporting 
to  be  a  final  decree  shoidd  have  been  en- 


tered until  all  the  defendants  were  i 
of,  either  by  dismissal  or  by  an  affi: 
judgment  of  some  kind.  From  the 
aspect  of  the  case,  and  from  staten: 
counsel,  we  gather  that  this  waa  1 
of  a  large  number  of  lien  claims  1 
the  several  defendants,  and  that  th 
claimants  were  made  defendants  for 
pote  of  cutting  them  off  from  a  partl( 
in  the  proceeds  of  a  sale.  But  each  < 
defendants  commenced  a  similar  for 
action  for  himself,  instead  of  answc 
this  case,  and  when  all  of  the  cas( 
before  the  court  it  consolidated  them 
purpose  of  trial.  In  such  a  case  it  wa 
er  enough  to  enter  a  separate  interl 
decree  establishing  the  lien  of  each  c 
establishing  a  right  thereto,  but  there 
be  but  one  final  decree  ordering  a  s 
application  of  the  proceeds  There  w 
nothing  in  this  course  preventing  a  e 
appeal  by  any  claimant,  owner,  or  coi 
from  so  much  of  the  decree  as  affect 
upon  so  much  of  the  record  as  was  pe 
but  the  time  for  appeal  and  settler 
statement  would  not  begin  to  run  u 
final  decree  was  entered.  The  costs 
foreclosure  would  be  greatly  Ies8en( 
Inevitable  confusion  would  be  avoldc 
on  both  grounds  specified  the  appeal  I 
fore  dismissed. 

DUNBAR,  O.  J.,  and  HOTT,  SCOI 
ANDERS,  JJ.,  concur. 


LAFOND  T.   SBOTH. 
(Supreme  Court  of  Washington.    Jan.  1 
Nsw  Tbiai/— Newlt-Discovbrcd  Evid 
In  an  action  for  the  care  and 
defendant's  horses,  resulting  in  a  person 
ment  against  him,  a  new  trial  should  be 
for  newly-discovered  evidence  that  plait 
written   a   letter   notifying   defendant 
would  resort  to  his  lien  on  the  horses, 
stead,  waited  until  his  bill  exceeded  thei 
and  then  sought  to  hold  defendant  for 
ment  personally. 

Appeal  from  superior  court,  Skagit 
Henry  McBride,  Judge. 

Action  by  Alfred  Lafond  against 
H.  Smith  for  foreclosure  of  a  livery 
keeper's  lien  for  the  care  and  keep 
fendant's  horses,  and  toe  a  persona 
ment  over  in  case  of  a  deficiency.  J 
Judgment  for  plaintiff,  defendant  « 
Reversed. 

Defendant  made  a  motion  for  a  ne 
on  the  groimd  of  n^wly-discovered  e^ 
consisting  of  a  letter  written  by  p 
notifying  defendant  that  he  would  re 
bis  lien  <»  the  horses  to  uiforoe  payi 
his  bill. 

"Upon  the  evidence  and  the  findings 
Jury,  the  court  finds  the  following 
(1)  That  plaintiff  was  and  Is  a  livei? 
keeper  in   Skagit  county.     (2)  TtuA  i 

ant  and  ona  Slipper  are  and  were  p 
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In  the  ownership  of  the  horses  mentioned 
In  respondent's  complaint  (3)  That  on  or 
abont  October  3,  1882,  defendant  lent  said 
horses  to  two  parties,  Donahue  and  Whee- 
lock,  who  dellyered  same  to  plaintiC,  to  be 
8cnt  to  the  drng^st  at  Sedro,  Skagit  comity. 
(4)  That  said  horses  were  sent  to  the  llyery 
stable  at  Sedro,  and  not  delivered  to  the 
druggtat  there,  and  then  taken  back  to  Bnr- 
lington.  (5)  That  after  being  In  possession 
of  respondent  until  a  bill  of  $17  was  in- 
curred, on  or  about  October  17,  1892,  appel- 
lant specially  requested  respondent  to  care 
for  and  feed  the  horses.  (6)  That  respond- 
ent-kept said  horses  four  months.  (7)  That 
(120  is  a  reasonable  price  therefor.  (8)  That 
respondent  still  has  them.  And  as  conclu- 
sions of  law:  (1)  That  respondent  has  a 
livery  stable  keeper's  lien  on  said  horses  for 
$120.  (2)  That  respondent  is  entitled  to 
judgment  of  fl20,  and  decree  of  this  court 
that  said  lien  be  foreclosed,  and  the  horses 
sold  aiK>n  special  execution,  and  the  pro- 
ceeds thereof  applied  upon  the  costs  herein 
and  costs  of  sale  under  special  execution 
and  Judgment,  and  that  respondent  have 
Judgment  over  against  appellant  for  any  de- 
flclMicy." 

Sinclair  &  Smith,  for  appellant  J.  O. 
Waugh,  for  respondent 

DUNBAR,  0.  J.  The  record  in  this  case  la 
exceedln^y  meager,  and  the  special  findings 
of  fact  by  the  jury  are  somewhat  ccmfllct- 
Ing.  So  far  aa  we  are  able  to  ascertain 
from  the  record,  there  is  no  merit  in  any 
of  the  allegations  of  error  assigned  by  the 
appellant,  except  the  error  of  the  court  in 
not  granting  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  It  seems  to  us 
that  the  letter  upon  which  the  application 
for  a  new  trial  was  made  shows  pretty  con- 
dnalvely  that  the  plaintiff  had  elected  to 
seek  his  remedy  against  the  horses,  and  that 
the  appellant,  aft«r  receiving  the  letter,  had 
a  right  to  presume  that  the  respondent  would 
take  such  action  as  he  informed  him  in  the 
letter  that  he  would.  He  would  not,  there- 
fore, be  bound  for  any  personal  Judgment 
Instead  of  pursuing  that  remedy,  howevo:, 
respondoit  waited  until  the  bill  against  the 
horses  had  become  somewhat  enormous,  and 
then  aoogbt  to  hold  the  appellant  for  its 
payment  posonally,  after  havmg  notified 
bim  that  he  would  resort  to  his  lien  upon 
the  horses.  We  think.  If  this  letter  had 
been  Introduced  in  testimony,  the  pr6bablli- 
ties  are  that  the  verdict  would  have  been 
different;  and,  as  the  affidavit  of  appellant 
seems  to  us  to  fully  explain  its  absence  at 
the  trial,  we  think  the  court  erred  in  not 
granting  the  motion  for  a  new  trial  on  this 
ground.  The  Judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  witb  In- 
structions to  grant  a  new  trial. 

STILES,  SCOTT.  ANDBBS,  and  HOTT, 
JJ.,  conoor. 


BELL  V.  WASHINGTON  CEDAR-SHIN- 
GLE CO. 
(Supreme  Court  of  Washington.    Jan.  9,  1894) 

Master  and  Servant  —  Defective  Maohinert— 
Action  for  Ikjiirieb  —  Evidence  —  Insthdo- 
Tiosa— Special  Verdict — Constrdction. 

1.  In  an  action  for  personal  Injuries  through 
defects  in  defendant's  machinery,  it  is  not  com- 
petent, on  a  cross-examination  of  defendant's 
witnesses,  who  have  testified  that  the  ma- 
chinery was  in  good  condition  at  the  time  of 
the  accident,  to  ask  whether  changes  had  not 
been  made  therein  since  the  accident 

2.  The  court  having  admitted  evidence  of 
such  changes,  it  was  error  to  refuse  a  charge 
that  the  fact  that  defendant  made  such  changes 
after  the  accident  was  not  a  matter  from  which 
it  conld  be  inferred  that  the  machinery  was  out 
of  repair  at  the  time  of -the  accident 

3.  An  instrnction  assuming  that  to  be  a 
fact  as  to  which  there  is  conflicting  evidence  is- 
properly  refused. 

4.  An  exception  to  the  court's  refusal  to 
give  an  instruction,  which  reads:  "The  court 
refused  to  give  Instructions  required  by  the  de- 
fendant number  1,  3,  4,  6,  8,  &  10.  To  the 
refusal  of  the  court  to  give  each  of  said  instruc- 
tions, number  1,  fi,  4,  6,  9,  &  10.  the  defend- 
ant then  and  there  duly  excepted,  and  excep- 
tions allowed  by  the  court," — is  sufficient 

5.  The  jury,  after  finding  that  the  injnry 
was  caused  by  defendant's  negligence,  found 
specially,  that  snch  negligence  consisted  in  de- 
fective appliances;  "also,  in  the  sending  of  an  - 
inexperienced  person  to  manipulate  the  same." 
Beld  not  a  finding  that  the  sending  of  plaintiff, 
who  was  inexpenenced,  to  the  work  in  whioh 
he  was  engaged,  was  me  cause  of  the  injury, 
but  that  it  only  establishes  the  fact  that,  in  the 
Jury's  opiDion,  plaintiff's  inexperience  contrib- 
uted to  the  Injury, 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  William  A.  Bell  against  the 
Washington  Cedar-Shtngle  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

George  Rice  and  O.  V.  Alexander,  for  ap- 
pellant B.  E.  Hardin  and  Bruce  &  Brown, 
for  respondent 

HOYT,  J.  This  action  was  brought  to  re- 
cover for  personal  Injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant The  negligence  charged  was  that 
the  defendant  had  provided  imperfect  ma- 
chinery and  appliances,  and  had  put  plaintiff 
to  wctfk  in  connection  therewith,  without  his 
being  in  any  manner  informed  of  the  nature 
and  use  of  the  same.  Plaintiff  was  allowed 
to  show  that,  after  the  accident,  changes  had 
been  made  in  such  machinery  and  appliances. 
Proper  exceptions  were  taken  by  the  defend- 
ant to  the  Introduction  of  such  testimony, 
and  the  ruling  of  the  court  thereon  is  prop- 
erly presented  here  for  our  conslderatioit. 
That  It  Is  not  competent  tot  the  plaintiff,  la 
actions  of  this  kind,  to  show  that  such- 
changes  have  t>een  made,  is  well  established 
by  the  authorities  in  this  country,  lliat  sucb 
is  the  fact  will  aiifficlently  appear  from  a 
quotation  from  a  single  case.  The  supreme 
court  of  the  United  States,  In  the  caae  of 
Ballroad  Co.  t.  Hawthmiia,  144  U.  S.  202,  U^ 
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Sup.  Ot  581,  in  80  holding,  made  use  of  the 
following  language:  "Upon  thla  question 
tbere  has  been  some  difference  of  opinion  In 
the  courts  of  tbe  several  states.  But  it  la 
now  settled,  upon  mucli  consideration,  by  tbe 
decisions  of  the  highest  courts  of  most  of  the 
states  in  wlilch  the  question  has  arisen,  that 
the  evidence  is  incompetent,  because  the  tak- 
ing of  such  precautions  against  the  future  Is 
not  to  be  construed  as  an  admission  of  re- 
sponsibility for  the  past,  has  no  legitimate 
tendency  to  prove  that  the  defendant  had 
been  negligent  before  the  accident  happened, 
and  is  calculated  to  distract  the  minds  of  the 
Jury  trom  the  real  Issue,  and  to  create  a 
prejudice  against  the  defendant  Morse  ▼. 
Railway  Co.,  SO  Minn.  406, 16  N.  W.  358;  Cor- 
coran v.  Peeksklll,  108  N.  T.  151,  15  N.  B. 
309;  Nall^  y.  Carpet  Co.,  51  Conn.  524;  Ely 
▼.  Railway  Co.,  77  Ma  34;  Railway  Co.  v. 
Hennesse^y,  75  Tex.  155,  12  S.  W.  60S;  Rail- 
road Co.  V.  Clem,  123  Ind.  15,  23  N.  B.  965; 
Hodges  T.  PardTal.  132  111.  53,  23  N.  E.  423; 
Lombar  t.  Village  of  East  Tawas,  86  Mich. 
14,  48  N.  W.  947;  Shinners  v.  Proprietors  of 
Locks  &  Canals,  154  Mass.  168,  28  N.  B.  10. 
As  was  pointed  oat  by  the  court  In  the  last 
case,  the  decision  In  Roadman  t.  Conway,  126 
Mass.  374,  377,  cited  by  tills  plaintiff,  has  no 
bearing  upon  this  question,  but  simply  held 
that  in  an  action  for  Injuries  from  a  defect 
in  a  platform,  brought  against  the  owners  of 
the  land,  who  defended  on  the  ground  that 
the  duty  of  keeping  the  platform  In  repair 
belonged  to  their  tenants,  and  not  to  them- 
selves, the  defendants'  acts  In  making  gen- 
eral repairs  of  the  platform  aftn:  the  accident 
'were  in  the  nature  of  admissions  that  it 
was  their  duty  to  keep  the  platform  in  re- 
pair, and  were  therefore  competent'  The 
only  states,  so  far  as  we  are  informed,  In 
which  subsequent  changes  are  held  to  be  evi- 
dence of  prior  negligence,  are  Pennsylvania 
and  Kansas,  the  decisions  of  which  are  sup- 
ported by  no  satisfactory  reasons.  McKee  v. 
Bidwell,  74  Pa.  St  218,  225,  and  cases  cited; 
Railway  Co.  v.  Weava-,  35  Kan.  412, 11  Pac. 
408." 

That  such  Is  the  rule  established  by  the 
courts  of  most  of  the  states,  is  well  settled. 
Respondent  makes  little  contention  against 
such  rule,  but  claims  that  it  is  not  applicable 
to  the  facts  of  this  case.  The  testimony  to 
which  exception  was  taken  by  the  defend- 
ant was  not  Introduced  as  a  part  of  the 
plaintiff's  case.  It  was  brought  out  upon  the 
cross-examination  of  defendant's  witnesses. 
Such  being  the  fact  he  contends  ib&t  it  was 
competent  for  the  reason  that  it  had  a 
tendency  to  discredit  their  testimony  in  chief, 
in  which  they  had  testified  tliat  the  machin- 
ery in  use  at  the  time  the  accident  occurred 
was,  in  their  opinion,  properly  constructed, 
and  in  good  condition.  In  our  opinion,  such 
cross-examination  should  not  have  been  al- 
lowed. If  the  fact  that  changes  had  been 
made  cannot  be  introduced  to  show  negli- 
gence oa  the  part  of  the  defendant,  for  the 


reason  that  it  has  no  legal  bearing  apoi 
question,  we  are  unable  to  see  bow 
fact  can  in  any  manner  affect  the  testii 
of  a  witness  who  has  testified  as  to  the 
acter  of  the  machinery  at  the  time  of  tl 
cident  If  the  alterations  had  no  tenc 
whatever  to  show  that  the  machlneiy 
unsafe,  it  is  impossible  to  see  how  sucb 
could  affect  the  testimony  of  a  witness 
has  sworn  to  the  condition  of  such  nu 
ery. 

The  respondent  alleges  another  reasou 
such  testimony  was  admissible,  and 
was  that  there  had  been,  at  tbe  saggt 
of  the  defendant  a  view  of  the  premls 
the  Jury,  on  account  of  which  he  wa 
titled  to  show  that  the  condition  of  thi 
chinery  at  the  time  of  the  view  was  dlfl 
from  that  at  the  time  of  the  accident  1 
Is  force  in  the  position  of  the  respon 
and  testimony  for  that  purpose  might 
been  admissible.  Rut  as  it  was  only  a 
sible  for  that  purpose,  and  that  not  ai 
In  the  ordinary  course  of  the  trial,  the 
should  have  excluded  it  until  the  pu 
for  which  It  was  admitted  had  been  s 
plained  as  to  be  fully  understood  b] 
Jury.  The  more  wderly  way  would 
been  for  the  plaintiff  to  have  Introduc 
as  affirmative  proof  in  rebuttal,  and 
by  way  of  cross-examination  of  defend 
witnesses.  It  was  not  admisslbie  aa  ( 
examination  of  anything  which  the 
nesses  had  testified  to,  and  for  that  n 
should  have  been  excluded,  as  offered. 

At  the  conclusion  of  the  testimony 
defendant  presented  certain  requests  f( 
structions.  One  of  them  was  in  the  fc 
Ing  language:  "Ton  are  instructed  tha 
fact  that  the  defendant  covered  or  boxe 
set  screws,  and  made  changes  in  tbe 
chinery  for  hoisting  logs,  after  tbe  ace 
In  Question,  is  not  a  matter  from  whid 
are  at  liberty  to  infer  that  it  was  out  < 
pair,  Imperfect,  or  unsafe  at  the  tim< 
accident  occurred."  The  court  refuse 
give  this  instruction,  and  such  refusal 
ieged  as  error.  In  view  of  the  action  o 
court  In  admitting  the  testimony  a 
alterations,  the  defendant  was  dearl] 
titled  to  this  instruction,  and  the  ft 
to  give  it  constituted  reversible  error. 

The  refusal  to  give  one  other  Instru 
is  assigned  as  error,  but  we  think  tha 
request  for  such  instruction  was  proper! 
fosed.  It  required  the  court  to  assume 
to  be  a  fact  as  to  which  there  was  some 
tradlction  in  the  testimony. 

Respondent  contends  that  there  wa 
sufilcient  exception  to  the  refusal  to  giv 
instructions  requested,  to  Justify  the  cot 
examining  into  this  question.  The  lang 
of  the  exception,  as  shown  by  the  f 
m«>t  of  facts,  is  as  follows:  "The  com 
fused  to  give  Instructions  requested  b] 
defendant  numbw  1,  3,  4,  6,  9,  &  10.  T 
refusal  of  the  court  to  give  each  of  sal 


structions  ni 
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defendant  then  and  there  duly  excepted,  and 
exceptions  allowed  by  the  court"  And  we 
think  It  was  auffldeat 

Respondent  presents  the  further  point  that 
notwithstanding  the  erroneous  rulings  on  the 
part  of  the  court,  as  above  stated,  the  case 
should  not  be  reversed,  f<»:  the  reason  that 
the  defendant  could  not  have  been  Injured 
thereby,  as  the  Jury  found,  specially,  that 
the  sending  of  the  plaintiff,  who  was  an  In- 
experienced person,  to  do  the  work  In  which 
he  was  engaged,  was  the  cause  of  the  injury. 
If  we  could  construe  the  special  findings  of 
the  Jury  as  the  respondent  does,  we  might 
agree  with  his  contention,  but  we  are  unable 
to  do  so.  The  Jury,  after  finding  as  a  fact 
that  the  injury  was  caused  by  the  negligence 
of  the  defendant,  found  that  such  negligence 
consisted  in  "an  incomplete  construction  of 
appliances,  and  exposed  set  screws  on  the 
collar  ot  the  shaft;  also,  in  the  sending  of 
an  Inexperienced  person  to  manipulate  the 
same,"— and  when  moat  strongly  construed 
against  the  defendant,  would  only  establish 
the  fact  that  in  the  opinion  of  the  Jury  the 
Inexperience  of  the  plaintiff  contributed  to 
the  injury.  It  is  not  made  at  all  to  appear 
tho^from  that  the  accident  would  have  oc- 
curred, however  in^perlenced  the  plaintiff 
might  have  been.  If  the  machinery  bad  not 
been  incomplete.  It  follows  that  it  does 
not  afflrmatively  appear  that,  if  the  Jury  had 
found  such  machinery  to  be  complete  and 
proper,  they  would  have  rendered  the  gen- 
eral verdict  that  they  :did.  The  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  triaL 

STUiES  and  ANDBBS,  JJ.,  concur. 


WIIiBUB'S  ESTATE  et  al.  v.   BINGHAM. 

{Supreme  Court  of  Washington.    Jan.  &,  1894.) 

MARBrAOE — With  Indian— Validitt. 

1.  The  treaty  of  the  United  States  with 
the  Swinamish  Indians,  of  April  11,  1859,  set- 
ting apart  a  reaervatiwi  for  them,  and  prohib- 
iting any  white  man  from  residing  thereon,  did 
not  take  the  reservation  out  of  the  Jurisdiction 
of  the  territory  of  Washington,  In  cases  not 
affecting  the  rights  or  property  of  the  Indians; 
and  hence  Acts  1866,  p.  81,  prohibiting  mar- 
riage of  white  persons  with  Indians,  was  in 
force  on  such  reservation,  rendering  void  a  mar- 
riage celebrated  there,  according  to  Indian  rites, 
t>etween  a  white  man  and  an  Indian  woman. 

2.  The  fact  that  the  territorial  statute  was 
repealed  soon  after  the  marriage  was  celebrated, 
and  that  the  parties  thereafter  cohabited  for 
several  years,  did  not  render  the  marriage  valid. 

Appeal  from  superior  court,  Skagit  connty; 
Henry  McBrlde,  Judge. 

On  application  for  letters  of  administration 
on  the  estate  of  John  T.  Wilbur,  deceased. 
From  an  order  appointing  O.  E.  Bingham  as 
such  administrator,  Sarah  3,  Wilbur  appeals. 
Keversed. 

Million  &  Houser,  for  appellant  Sinclair 
4:  Smith,  for  respondent 


STILES,  J.  The  dlsposiUon  of  this  appeal 
depends  upon  whether  there  was  a  marriage 
between  the  deceased,  John  T.  Wilbur,  and 
a  Swinamish  Indian  woman,  Kitty,  who, 
with  her  sons  by  said  John  T.,  proposes  the 
respondent  as  administrator  of  the  estate. 
Appellant  claims  administration  for  herself, 
U  any  be  granted,  as  the  only  hiwful  wife  of 
the  deceased.  In  1867  the  Swinamish  tribe 
were  treaty  Indians  residing  upon  the  res- 
ervation set  apart  for  them,  on  Fidalgo  is. 
land,  Skagit  county,  by  a  treaty  ratified  by 
the  United  States  senate  and  proclaimed  by 
the  president  in  1859.  Abb.  Real  Prop.  St 
p.  1123.  Kitty,  then  about  13  years  of  age, 
lived  with  her  parents  on  the  reservation; 
and  Wilbur,  who  bad  been  a  resident  of  the 
territory  for  some  time,  lived  on  government 
land  which  he  had  takeu  up  at  a  few  miles' 
distance  therefrom.  At  that  time  there  were 
almost  no  white  women  In  the  country,  and 
many  of  the  men  had  Indian  women  living 
with  them.  Wilbur  became  desirous  of  hav- 
ing the  company  of  a  "Klootchman,"  and  se- 
lected Kitty  for  that  purpose,  and  made  such 
arrangements  with  her  father  and  the  au- 
thorities of  the  tribe  that  she  left  the  reser- 
vation, and  went  to  his  place,  and  there  lived 
with  him  for  about  nine  years.  She  then  left 
him,  probably  at  his  suggestion,  and  returned 
to  the  reservation,  and  he  soon  after  married 
the  appelant 

It  is  not  contended  that  the  relations  which 
existed  between  this  man  and  woman  were 
preceded  by  any  statutory  marriage,  or  that 
they  were  attended  by  any  such  circumstan- 
ces as  would  have  amounted  to  a  common- 
law  marriage,  had  such  an  institution  been 
recognized  here.  They  lived  together,  and 
had  children  born  to  them,  and  that  was 
aU.  But  it  is  very  strenuously  urged,  and 
the  court  below  so  found,  that  there  was  a 
binding  marriage  ceremony  between  them, 
npon  the  reservation,  according  to  the  cus-. 
toms  of  the  Swinamish  tril)e;  and  without 
entering  into  details,  which  amounted  to 
little  or  nothing,  beyond  the  payment  of  a 
certain  sum  of  money  to'  the  girl's  father, 
and  his  directing  her  to  go  with  the  white 
man,  we  think  it  may  be  conceded  that  ail 
of  the  requirements  necessary  to  constitute 
a  valid  Swinamish  marriage  were  complied 
with,  and  that  in  the  eye  of  the  Swinamish 
law,  these  two  persons  would  have  been  con- 
sidered man  and  wife.  Had  they  both  been 
Indians,  such  would,  undoubtedly,  have  been 
the  case,  and  the  general  holdings  of  the 
courts  would  have  recognized  the  relation. 
Kobogum  V.  Iron  Co.,  76  Mich.  488,  43  N. 
W.  602.  Marriages  of  this  Idnd  have  been 
upheld  when  they  existed  between  a  white 
man  and  an  Indian  woman.  Johnson  v. 
Johnson,  30  Mo.  72,  (see  notes  in  77  Amer. 
Dec.  606;  WaU  v.  Williams,  11  Ala.  838,) 
though  the  contrary  has  been  as  stoutly 
maintained,  (Ro<die  v.  Washington,  19  Ind. 
63;  State  v.  Ta-cha-na-tah,  64  N.  0.  814; 
Dnpre  v.  Bonlard's  ^^r^^^^O  ^Lj^^nn.  411. 
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The  general  rule  Is  that  the  lex  loci  con- 
tractua  Is  controlling,  In  adjudications  In- 
volving the  validity  of  marriages,  (True  v. 
Ranney,  21  N.  H.  52;  Story,  Confl.  Laws,  | 
113,)  though  this  doctrine  has  an  Important 
exception,  which  Is  Involved  In  the  case  be- 
fore us.  Appellant  claims  that  inasmuch  as, 
at  the  time  of  the  alleged  marriage,  there 
was  in  this  territory  a  statute  prohibiting 
a  marriage  between  a  white  person  and  an 
Indian,  (Acts  1866,  p.  81.)  even  considering 
the  reservation  as  a  foreign  jurisdiction,  the 
marriage  was  void,  because  Wilbur  thereby 
committed  a  fraud  upon  the  law  of  his  domi- 
cile, which  was  the  territory.  Where  a  mar- 
riage Is  prohibited,  either  by  the  statute,  or  by 
those  rules  of  morality  and  decency  which 
make  it  against  the  natural  law  of  civilized 
nations  for  two  persons  to  marry,  as  incestu- 
ous or  polygamous  marriages,  it  is  In  vain 
for  them  to  go  beyond  th^  domicile,  to  en- 
gage in  a  contract  of  marriage,  for  the  pur- 
pose of  avoiding  the  prohibition.  Their  con- 
tract will  be  held  void  upon  their  return. 
Kinney's  Case.  30  Grat  858;  State  v.  Kenne- 
dy. 76  N.  C.  251;  State  v.  Bell,  7  Baxt  10; 
Pennegar  v.  State,  87  Tenn.  244.  10  S.  W. 
305;  Whart  Confl.  Laws,  I  181;  Brook  t. 
Brook,  9  H.  li.  Cas.  223.  In  Massachusetts 
the  contrary  was  held,  in  Medway  v.  Need- 
ham,  16  Mass.  157,  and  that  case  was  fol- 
lowed there  until  a  statute  Interfered.  See 
notes  to  same  case,  8  Amer.  Dec.  133.  In 
some  courts  a  marriage  contracted  without 
the  state,  by  a  person  under  statutory  disa- 
bility, yfiOx  anotiier,  whose  domicile  was  in 
the  foreign  state,  has  been  equally  subjected 
to  a  de«daration  of  invalidity.  But  this  seems 
a  harsh  mle,  as  it  might  involve  a  perfectly 
innocent  man  or  woman  in  unmerited  confu- 
sion and  disgrace;  and  the  contrary  was 
held  In  a  very  learned  and  conclusive  opin- 
ion of  Chief  Justice  Gray  In  Com.  v.  Lane, 
,  113  Mass.  458.  Respondent  insists  that  this 
more  lenient  rule  should  be  followed  in  the 
case  of  a  marriage  between  a  white  person 
and  an  Indian  upon  a  reservation;  the  locus 
being  considered  analogous  to  a  foreign  state, 
and  the  Indhm  custom  the  lex  loci.  Morgan 
V.  McGhee,  6  Humph.  13,  sustains  the  propo- 
rtion, and  Johnson  v.  Johnson,  30  Mo.  72; 
Boyer  v.  Dively,  S8  Mo.  510;  and  La  Riviere 
T.  La  Riviere,  77  Mo.  612,— go  further,  and 
hold  that  although  there  may  have  been  no 
reservation  at  the  place  where  the  marriage 
took  place,  if  It  occurred  in  what  used  to  be 
termed  "Indian  Country,"  it  was  sufficient,  if 
the  Indian  customs  were  followed,  although, 
under  those  customs,  husband  and  wife  could 
separate  at  will,  aitd  marry  again.  In  none 
of  the  cases  cited,  however,  does  there  ap- 
pear any  intimation  that  any  law  of  the 
state  was  violated  by  the  marriage  of  a 
white  man  with  an  Indian  woman,  and  in 
Missouri  the  doctrine  of  common-law  mar- 
riages  has  always  been  recognized.  Cargile 
V.  Wood,  63  Mo.  501;  Dyer  v.  Brannock,  66 
Mo.  3UL   But  there  was  a  prohibition  in  oar 


'territorial  statute  of  1866,  and    tbe 
question  Is  whether  It  had  any  force  wi 
the  Swlnamish  res^vation,  so  as  to  re 
void  any  marriage  between  WUbur  and 
',ty,  however  celebrated. 

It  has  always  been  conceded  that  cont 
had  the  right,  when  a  new  territory  wai 
ganlzed,  to  exclude  from  its  jurisdiction 
lands  embraced  within  the  territorial  lii 
for  any  reason  which  is  saw  fit  More 
quently  than  In  any  other  cases,  this 
elusion  was  provided  for  as  to  lands 
braced  in  Indian  reservations.  But  it 
not  been  by  any  means  universal  that  e; 
the  civil  or  the  criminal  laws  of  a  terr 
have  been  without  torce  within  the  be 
aries  of  an  Indian  reservation;  and  whi 
they  have  had  such  force  or  not  has 
pended  upon  the  acts  of  congress  concei 
the  territories  and  public  lands,  and 
treaties  with  various  tribes  providing 
reservations.  In  Harluiess  v.  ECyde,  S 
S.  476,  it  was  held  that  process  from  a 
trict  court  of  Idaho  could  not  be  served  i 
in  the  Shoshone  reservation,  in  that  1 
tory,  because  the  act  of  congress  of  M 
8,  1863,  organizing  the  territory,  pro\ 
that  it  should  not  embrace  within  its  U 
or  jurisdiction  any  territory  of  an  Ir 
tribe,  where,  by  a  treaty  with  such  1 
their  reservation  was  not  to  be  incl 
within  the  territorial  limits  or  jurlsdlctlc 
any  state  or  territory  without  their  con 
and  because,  five  years  later,  a  treaty 
made  with  the  Shoshone  Indians,  whc 
It  was  agreed  that  no  posons,  except  aj 
of  the  government,  should  be  authorizf 
pass  over,  settle  upon,  or  reside  in  the 
tory  reswved.  The  court  said  that  thle 
ritory  "was  as  much  beyond  the  jorisdic 
legislative  or  judicial,  of  the  govemmei 
Idaho,  as  If  it  had  been  set  apart  withli 
limits  of  another  country,  or  of  a  foi 
state."  But  In  Langford  v.  Monteith,  1( 
S.  145,  the  court  acknowledged  having  i 
a  mistake  in  the  former  case,  in  finding 
existence  In  the  treaty  of  the  clause 
tloned,  and  held  that  where  no  such  d 
or  language  equivalent  to  It,  was  found 
treaty  with  Idaho  Indians,  the  lands  hel 
them  were  a  part  of  the  territory,  and 
ject  to  its  jurisdiction,  so  that  its  pn 
could  run  therein,  although  the  Int 
themselves  might  be  exempt  from  such  j 
diction.  In  D.  S.  v.  McBrataey,  104  I 
621,  held,  that  the  United  States  circuit  i 
for  the  district  of  Colorado  had  no  jurl 
tion  of  a  case  of  murder  committed  by 
white  man  upon  another  vrithin  the  Ute 
ervation,  because  the  act  of  March  3,  : 
authorizing  the  admission  of  Colorado 
state,  contained  no  exception  of  jurisdii 
over  the  reservation,  such  as  had  been  i 
in  the  treaty  with  the  Indians,  but  thai 
state  courts,  alone,  could  try  the  accusei 
the  offense.  An  examination  of  the  orj 
act  of  Washington  Territory  shows  only 
in  regard  to  Indians  and  their  lands:    * 
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vidod,    that    nothing   in   this   act   contained 
shall  be  construed  to  affect  the  authority  of 
the  goyernment  of  the  United  States  to  malce 
any    regulations   respecting   the    Indiana   of 
Baid  territory,  their  lands,  property  or  other 
riK^ts,  by  treaty,  law  or  otherwise,  which  It 
■would  have  been  competent  for  the  govern- 
znent   to   make  if  this  act  had  never  been 
passed."    10  Stat.  172.     No  act  amending  or 
enlar^ng  tliis  proviso  came  into  operation 
until  1875,  when  Rev.  St.  U.  S.  {  1839,  was 
made  applicable  to  all  the  territories.    In  the 
mean   time  the  treaty  with  the  Swinamish 
Indians   was   made,  taldng  effect  April   11, 
1S59.     This  treaty  ceded  to  the  government 
all    the   lands    formerly    inhabited    by    the 
tribes   of  Indians  joining  therein,   on   both 
Bides  of  Puget  sound,  from  Vnshon  island 
northward   to  British   Ck>lumbia,  and  from 
the    summit   of   the   Cascade    moiutains   to 
the   divide  between   Hood's  canal  and  Ad- 
miralty inlet,  but  reserved  to  them  certain 
defined  tracts,  in  these  words,  following  the 
description:    "AU  which   tracts  shall  be  set 
apart,  and  ao  far  as  necessary  surveyed  and 
marked  out  for  their  exclusive  use;  nor  shall 
nny  white  man  be  permitted  to  reside  upon 
the  same  without  permission  of  the  said  tribes 
or  bands,  and  of  the  superintendent  or  agent, 
but,  if  necessary  for  the  public  convenience, 
roads  may  be  run  through  the  said  reserves, 
the  Indians  being  compensated  for  any  dam- 
age thereby  done  them."     This    language, 
both  of  the  organic  act  and  of  the  treaty, 
was  wholly  different  from  that  concerning 
the  Idaho  or  Colorado  Indians,  and  under 
Langford  r.  Monteith  and  U.  S.  v.  McBrat- 
ney,  supra,  must  be  taken  to  have  left  the 
reservation  within,  and  a  part  of,  the  terri- 
tory, for  all  legislative  and  judicial  purposes 
not  affecting  the   personal   rights  and  the 
lands  and   other   property  of  the  Indians. 
Whether  these  oould  hare  been  controlled  by 
territorial  statutes,  we  do  not  pretend  to  de- 
•  clde.    But  It  must  be,  it  seems  to  us,  by 
every  role  of  Jurisdiction,  that  when  Wilbur 
went  upon  the  reservation,  even  If  he  went 
there  with   the   full   purpose  of  procuring 
Kitty  to  be  bis  wife,  the  law  of  the  terri- 
tory met  him  there,  in  all  its  force,  and  pru- 
biblted  him  from  making  a  legal  marriage 
'with  her,  under  any  forms  or  ceremonies 
whatever;  and  she,  although  an  Indian  and 
a  mere  child,  was  bound  to  know  that  the 
same  prohibition  attached   to   ho*.    There- 
fore, the  only  attempt  to  constitute  a  mar- 
riage between  them  was  void,  and  the  fact 
that  the  prohibiting  statute  was  repealed  a 
short  time  after  they  commenced  to  live  to- 
gether, viz.  in  1868,  made  their  case  no  bet- 
ter, since  all  that  appears  in  the  rec<x'd  con- 
oeming  tbem  subsequently  Is  that  they  co- 
habited, and  cohabitation  did  not  constitute 
a  marriage.    In  re  McLaughlin's  Estate,  4 
Wash.  570,  30  Pac.  651. 

The  order  of  the  superior  court,  granting 
letters  of  administration  to  respondent,  must 
be  reversed,  and  the  matter  remanded,  with 


directions  to  grant  letters  to  appiellant.  If 
she  be  still  capacitated;  otherwise,  to  some 
other  suitable  person,  as  provided  by  law. 
Api)eUant  protests  against  any  administra- 
tion, but  we  regard  this  as  one  of  the  cases 
where  such  a  proceeding  is  most  fitting, 
since  deceased  may  have  left  heirs  who  are 
entitled  to  share  in  his  estate,  or  there  mar 
be  creditors  who  are  unpaid.  The  court  ac- 
quired jurisdictloD  of  the  estate  through  re- 
spondent's petition,  and  should  now  proceed 
regularly  to  final  distribution. 

HOYT    and    SOOTT,  JJ.,  concur.    DUN- 
BAR, O.  J.,  and  ANDERS,' J.,  not  sitting. 


MATER  V.  FRASCH  et  ol. 
(Supreme  Court  of  Washington.  Dec  30, 1888.) 
Fraddulent  Convbtancbs— Hcsband  and  Wife. 
In  an  action  by  an  assignee  for  the  ben- 
efit of  creditors  to  set  aside  a  deed  of  land 
worth  $1,000,  executed  by  the  assignor  to  hi  a 
wife  about  a  year  before  the  assignment,  it  ap- 
peared that  the  assignor  was  a  merchant;  that 
his  debts  at  the  date  of  the  deed  amounted  to 
$2,200;  that  they  had  been  fully  paid  during 
the  following  year,  but  that  by  reason  of  con- 
tinued purchases  he  was  never  wliolly  out  of 
debt;  that  the  deed  was  recorded  immediarely. 
after  its  execution ;  and  that  in  occasional  finan- 
cial statements  to  his  creditors  the  assignor  did 
not  include  the  land  among  his  assets.  Held, 
that  the  trial  court  properly  rc^nsed  to  set 
aside  the  deed. 

Appeal  from  superior  court.  King  county; 
I.  J.  Llchtenberg,  Judge. 

Action  by  Laramie  Mayer,  assignee  of 
Charles  F.  Frasch,  against  Charles  F.  Frasch 
and  Kate  Frasch,  to  set  aside  a  deed.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Stmdwick  &  Peters,  for  appellant  Fred 
H.  Peterson,  for  respondents. 

SCOTT,  J.  This  action  is  brought  to  set 
aside  a  conveyance  executed  by  Charles  F. 
Frasch  to  Kate  Frasch,  his  wife,  of  160  acres 
of  land,  situated  in  Whatcom  county,  on  the 
ground  that  said  conveyance  was  a  fraud 
upon  his  creditors.  Said  Charles  F.  Frasch 
became  the  owner  of  the  land  on  the  7th 
day  of  September,  1888,  and  on  the  27th  day 
of  November  of  said  year  he  intermarried 
with  his  codefendant,  and  the  deed  of  the 
land  in  question  was  executed  on  the  13th 
day  of  April  following.  Said  land  was  of 
the  value  of  about  $1,000.  During  these 
times,  and  prior  and  sulnequent  thereto,  the 
defendant  Charles  F.  Frasch  was  engaged 
In  the  grocery  business  In  the  city  of  Seattle. 
On  the  8th  day  of  March,  1891,  he  made  a 
deed  of  general  assignment  of  all  of  Ills  prop- 
erty, both  real  and  personal,  for  the  benefit 
of  his  creditors,  to  one  Chris.  R.  Frasch,  who 
was,  upon  objection  made  by  certain  of  the 
creditors,  thereafter  removed,  and  appellant 
was  appointed  in  his  stead.  It  appears  that 
upon  the  day  said  deed  to  Kate  Fraich  wap^ 
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executed  Charles  F.  Frastb  was  Indebted  to 
Schwabacher  Bros.  &  Co.  In  the  sum  of  |700, 
and  to  Tllman  &  Bendel  In  the  sum  of  |1,- 
500,— parties  of  whom  be  was  accustomed 
to  purchase  groceries  In  tbe  conduct  of  his 
business,  and  to  whom  be  is  lodebted  at  the 
present  time.  It  also  appears  that  It  was  the 
custom  of  said  creditors  to  send  him  monthly 
statements  of  his  account,  and  for  blm  to  re- 
mit money  to  apply  thereon  from  time  to 
time.  It  further  appears  that  after  said  con- 
veyance be  remitted  to  each  of  said  creditors 
large  sums  of  money,  much  more  than  suffi- 
cient to  discharge  the  indebtedness  existing 
on  said  April  12, 1890.  It  appears,  however, 
that  he  was  purchasing  goods  of  them  during 
all  of  these  times,  and  It  Is  not  clear  that  be 
■was  at  any  time  entirely  out  of  debt  to  ei- 
ther of  them.  The  lower  court  found  that 
none  of  tbe  claims  now  being  pressed  w«'e 
In  existence  at  tbe  time  of  the  execution  of 
the  deed,  and  for  that  reason  that  there  were 
no  grounds  upon  which  the  same  should  be 
set  aside;  and  we  are  of  the  opinion  that 
the  finding  of  the  lower  court  must  be  sus- 
tained In  this  particular.  The  proof  upon 
the  point  is  conclusive;  and  the  fact,  if  fact 
it  was,  that  said  Charles  F.  Frasch  was  in- 
debted to  the  creditors  mentioned  at  all  times 
^rom  and  including  the  execution  of  the  deed, 
would  not  be  sufficient  to  authorize  them  to 
attack  the  same,  as  the  particular  debts  now 
in  existence  were  Incurred  thereafter,  tbe 
ones  in  existence  at  the  time  of  the  con- 
veyance having  been  paid.  It  further  ap- 
pears that  the  deed  was  placed  on  record 
within  a  day  or  two  after  Its  execution,  and 
that  said  land  was  only  a  very  inconsider- 
able part  of  tbe  property  then  owned  by 
said  Charles  F.  Frasch.  It  also  appears  that 
he  occasionally  sent  statements  to  his  said 
credlt(M«  of  bis  condition,  and  of  the  prop- 
erty be  owned,  and  in  none  of  tbe  state- 
ments did  he  make  mention  of  the  land  In 
<iaesti<m  as  being  owned  by  blm.    AfBrmed. 

DUNBAR,  O.  jr.,  and  STUPES,  HOTT,  and 
ANDBRS,  JJ.,  concur. 


GABRIEL  V.  SEATTLE  &  M.  RT.  OO. 

{Supreme  Coort  of  Washington.    Dec.  30, 1803.) 

Appeal — JcaisnicnoNAL  Amocst  —  P&iotick  ik 
Justice  Court. 

Where,  In  an  action  in  a  justice  court 
to  recover  $75,  defendant's  counterclaim  is 
stricken  out  aa  not  within  the  jurisdiction,  the 
offer,  on  appeal  to  the  superior  court,  of  evi- 
dence to  support  the  counterclaim,  there  being 
no  application  to  file  new  pleadings,  does  not 
raise  any  question  as  to  the  ruling  below,  and 
therefore  an  appeal  to  the  supreme  court  from 
a  Judgment  of  the  superior  court  excluding  Uie 
evidence  will  be  dlsmissedj^as  the  amount  in 
controversy  is  less  than  $200. 

Appeal  from  superior  court,  Skagit  county; 
m  a  MlUlon,  Judge. 


Action  by  W.  Oabrlel  against  the  Sea 
Montana  Railway  Ck>mpany.  fYom  a 
ment  tor  plaintiff,  defendant  appeals, 
missed. 

Burke,  Shepard  &  Woods,  for  app 
D.  H.  Hartson  and  MlUlon  tk  Hoose 
respondent 

SCOTT,  J.  This  action  was  brongl 
fore  a  justice  of  the  peace  of  Slcaglt  < 
to  recover  the  value  of  a  cow  killed  I 
defendant's  train,  the  amount  sued  f< 
Ing  $75.  The  defendant  Interposed 
fense,  alleging  negligence  upon  tbe  p; 
the  plaintiff  in  allowing  bis  stock,  and 
cially  the  animal  in  question,  to  mn  up 
fendant's  right  of  way,  thus  obstructli 
passage  of  trains,  and  exposing  tlu 
ployes  and  passengers  of  the  compa 
great  po-ll;  and  asked  damages  there 
the  sum  of  $500.  The  plaintiff  demon 
this  defense  upon  the  ground  that  I 
not  state  facts  sufficient  to  constitute  a 
of  action,  and  because  the  amount  d 
therein  was  beyond  the  jurisdiction 
justice  of  tbe  peace.  The  court  ■nstaln 
demurrer,  a  trial  was  had,  and  jadj 
rendered  for  plaintiff  In  the  sum  of  $1 
general  appeal  was  taken  by  the  ra 
company  to  the  superior  court  of  said 
ty.  No  application  was  made  to  said 
for  the  privilege  of  filing  other  or  new 
Ings,  but  the  defendant  sought  to  Inti 
evidence  under  this  defense  which  had 
introduced  In  tbe  Justice's  court,  to 
the  demurrer  of  plaintiff  had  been  sosl 
as  aforesaid.  The  court  refused  to 
evidence  in  support  of  this  defense, 
trial  being  had,  judgment  was  renden 
the  plaintiff  In  the  sum  of  $60,  wher 
the  defendant  appealed. 

Respondent  moves  to  dismiss  tbe  t 
upon  the  ground  that  the  amount  Is 
trovelrsy  is  less  than  $200,  and  we  are  i 
opinion  that  this  motion  must  be  gr 
The  amount  in  controversy,  as  deten 
by  the  pleadings  as  they  stand,  is 
Whatever  the  effect  was,  or  whatever 
defendant  may  have  in  introducing 
fense  in  a  justice's  court  which  Is  b 
the  Jurisdiction  of  said  conrt,  as  to  offs 
the  same  or  any  portion  of  the  dai 
proved  thereunder  against  the  claim  ( 
plaintiff,  this  defense  was  disposed  of  ii 
conrt,  and,  if  defendant  desired  to  r 
the  i-uUng  of  the  justioe  thereon,  he  e 
have  removed  said  cause  to  the  axi; 
court  by  certiorari  proceedings,  and  n 
taking  a  general  appeaL  No  proper 
were  taken  in  the  superior  conrt  to  rala 
point  over  this  question.  An  offer  o 
dence  in  support  of  a  defaise  which  li 
effect  been  stricken  out  was  insufficiei 
that  purpose.    Dismissed. 

DUNBAR,  C.  J.,  and  HOTT,  STIIiBii 
ANDERS,  JJ.,  concur. 
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BANE  OF  SHELTON  t.  WILLBY  et  al. 
(Supreme  Ciourt  of  Washington.    Dec  30, 1888.) 
Statemsnt  o.v  Appeal— Timb  op  Filiso — Action 

AOAINBT  PaBTHEBA — JoiNT  AND  SeVEIIAL  PBOP- 
XBTT. 

1.  Where  appellant's  statement  of  facts  Is 
delivered  to  the  clerk  in  the  eTenint;  of  the  last 
day  of  the  period  prescribed  by  Code  Proc  i 
1422,  and  a' notice  of  filing  is  posted  so  as  to 
reach  reRpondent's  counsel  within  the  statutory 
time  in  due  course  of  mail,  the  appeal  will  not 
be  dismissed,  though  the  clerk  does  not  mark 
the  statement  as  filed  till  the  next  morning,  and 
though  the  respondent's  counsel  does  not  re- 
ceive the  notice  till  a  day  late.  Hoyt,  J.,  di»- 
senting. 

2.  In  an  action  against  a  firm,  where  one 
partner,  without  authority  from  the  other,  files 
An  answer  consenting  that  judgment  be  render- 
ed, the  judgment  should  allow  execution  against 
the  seyeral  property  of  the  partner  mailing  the 
confession  and  the  joint  property  of  the  firm, 
under  Code  Proc.  {  41«. 

Appeal  from  superior  court.  Mason  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  the  Bank  of  Shelton  against  B. 
Wllley  and  Alfred  Metzger.  From  the  judg- 
ment, Wllley  appeals.    Mbdlfled. 

W.  L  Agnew  and  FhiL  Sklllman,  for  ap- 
pellant J.  E.  SUgh  and  Wlilte  &  Munday, 
for  respondent. 

ANDERS,  X  This  Is  an  appeal  from  a  de- 
cision of  the  superior  court  denying  the  petl- 
tloa  of  appellant,  B.  Willcy,  to  vacate  and 
set  aside  a  judgment  theretofore  rendered  In 
the  above-entitled  cause.  It  appears  from 
the  record  that  the  order  and  Judgment  ap- 
pealed from  were  made  and  entered  on  No- 
vember 18, 1S92.  Appellant's  proposed  state- 
ment of  facts  was  marked  "Filed"  by  the 
clerk  of  said  court  on  December  20,  1892.  al- 
tboogh  It  Is  shown  by  the  affidavits  of  tbe 
derfe  and  of  the  appellant  that  the  statement 
was  In  fact  handed  to  tbe  clerk  at  about  8 
o'clock  of  the  evening  of  December  19,  1892. 
Counsel  for  respondent  reside  at  Seattle,  and 
appdlant's  counsel  reside  at  Olympia.  Ac- 
cording to  the  affidavit  of  one  of  appel- 
lant's counsel,  notice  of  filing  the  statement 
of  facts  was  deposited  In  the  post  office  in 
Olympia  on  December  17,  1892,  addressed  to 
coonsd  for  respondent,  and  the  postage 
thereon  paid,  but  tbe  notice  was  not  received 
by  counsel  for  the  respondent  until  Decem- 
ber 20,  1892.  Havtaig  previously  filed  their 
objections  to  tbe  proposed  statement  of  facta, 
counsel  for  the  respondent  appeared  specially 
before  the  jodge  who  tried  the  cause,  and 
rendered  tbe  dedslcui  appealed  from,  at  the 
time  fixed  for  tbe  settlement  of  tbe  state- 
ment, and  objected  to  tbe  proceeding  on  the 
ground  that  the  court  had  no  jmiadlctloii  to 
settle  and  certify  the  statement  of  facta,  be- 
cause tbe  proposed  statement  waa  not  filed 
with  the  clerk  of  the  sui)erIor  court  within 
80  days  after  the  order,  dedslon,  and  judg- 
ment appealed  from  were  made  and  render- 
ed, and  because  no  notice  that  a  statemoit 
ot  facts,  designating  the  time  and  place  of 


settlement  thereof,  had  been  made  and  filed 
with  the  said  clerk,  as  required  by  law,  with- 
in said  period  of  time.  Upon  tbe  above-stat- 
ed grounds,  and  for  the  further  alleged  rea- 
son that  tike  so-called  "statement  of  facts" 
Is  not  iiropeily  or  legally  certified,  and  is 
not  properly  w  legally  a  part  of  tbe  record 
herein,  and  does  not  contain  all  of  the  mate- 
rial facts,  nor  all  of  the  evidence,  upon  which 
the  cause  was  tried  and  determined,  the  re- 
spondent moves  this  court  to  strike  the  state- 
ment of  facts  her^n  from  the  record,  and 
also  to  dismiss  the  appeal. 

This  court  has  uniformly  held  that  the  pro- 
vlsons  of  section  1422  of  the  Code  of  Pro- 
cedure are  mandatory,  and  must  be  substan- 
tially compiled  with,  and  that  facts  not  al- 
ready a  part  of  the  record  can  only  be  made 
so  by  filing  a  statement  of  facts,  and  filing 
and  serving  the  notice  therein  required,  with- 
in tbe  time  therein  limited.  It  Is  provided 
In  section  794,  Code  Proc.,  that  the  time 
within  which  an  act  Is  to  be  done  sboll  be 
computed  by  excluding  the  first  day  and  In- 
cluding the  laat,  unless  the  last  day  Is  a  holi- 
day or  Sunday,  and  then  it  is  also  excluded. 
In  this  Instance  the  30  days  within  which 
the  appellant  was  required  to  file  his  state- 
ment of  facts,  and  serve  notice  thereof  upon 
the  opposite  party  or  its  attorney,  expired 
on  December  18, 1892.  But  that  day  was  Sun- 
day, and  was  th«:efore,  by  statute,  excluded; 
and  the  filing  of  the  statement  of  facts  and 
service  of  notice  were  In  time  If  made  on  the 
following  day,— the  19th  of  Decanber.  As 
above  "indicated,  the  statement  of  facts  wna 
Indorsed  as  filed  by  the  clerk  on  December 
20th,  but,  as  It  la  shown  by  his  own  affidavit 
that  he  received  it  as  audi  clerk  oh  the  19th, 
we  think.  In  justice  to  the  appellant,  it  ought 
to  be  considered  as  filed  upon  the  latter  date; 
and  as  tbe  notice  was  deposited  in  tbe  post 
office,  properly  addressed,  In  time  to  have 
reached  the  cotmsel  for  respondent.  In  due 
course  of  mall,  within  the  time  limited  by 
law,  we  are  of  the  opinion  that  service  there- 
of was  Umdy  made,  although,  as  a  matter  of 
fact,  the  notice  was  not  actually  received  un- 
til 31  days  aft»  the  rendition  of  the  judg- 
ment from  which  the  appeal  was  taken.  It 
does  not  appear  that  the  respondent  was  In 
any  way  Injured  by  not  receiving  the  notice 
one  day  earlier,  and  It  ought  not,  therefore, 
to  complain.  The  certificate  of  the  trial 
judge  to  the  statement  of  facts  Is  In  sub- 
stantial compliance  with  the  statute.  He 
certifies  that  It  contains  all  the  material  facts 
presented  on  the  part  of  tbe  plaintiff  and  de- 
fendant in  the  trial  of  the  cause,  and  all  of 
the  testimony  upon  which  the  cause  was 
tried  below,  together  with  any  and  all  objec- 
tions or  exceptions  taken  to  the  reception  or 
rejection  of  testimony.  The  motion  must 
therefore  be  denied. 

On  Angnst  17,  1882,  the  respondent  filed 
a  complaint  In  the  superior  court  of  Mason 
county,  in  which  it  was  alleged  that  B.  Wll- 
ley  and  AUted  Meta|e^^^«g?e^0c^^ 
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all  the  times  therein  mentioned,  copartners 
doing  business  under  the  name  of  B.  Wil- 
ley  &  Co.,  and  that  between  July  1,  1890, 
and  July  23,  1892,  the  plaintiff  loaned  and 
advanced  to  the  defendants,  at  their  request 
and  for  their  use  and  benefit,  the  sum  of 
$7,500,  which  sum  defendants  promised  and 
agi'eed  to  pay,  but  that  no  part  thereof  has 
been  paid.  On  the  same  day,  Alfred  Metz- 
ger,  one  of  the  defendants,  expressly  appear- 
ing for  himself  and  codefendant,  and  waiv- 
ing service  of  process,  and  assuming  to  sub- 
mit both  defendants  to  the  Jurisdiction  of 
the  court,  filed  an  answer  to  the  complaint, 
admitting  each  and  every  allegation  therein, 
and  consenting  that  judgment  might  be  en- 
tered against  the  defendants,  as  in  the  com- 
plaint demanded.  Upon  the  filing  of  this 
answer  the  plaintiff  moved  for  judgment 
upon  the  pleadings,  which  motion  was  grant- 
ed, and  thereupon  judgment  was  render^d 
against  the  defendants  for  the  said  sum  of 
$7,500,  together  with  interest  and  costs,  with 
leave  to  issue  execution  against  the  partn^- 
ship  property  of  said  defendants,  but  not 
against  the  individual  property  of  either  de- 
fendant To  vacate  and  set  aside  this  judg- 
ment is  the  object  and  purpose  of  this  pro- 
ceeding. It  appears  from  the  testimony 
produced  at  the  trial  that  the  appellant 
neither  consented  to  the  entry  of  Judgment 
against  him,  or  the  firm  of  which  he  was  a 
member,  nor  authorized  his  copartner  to 
consent  thereto;  in  fact,  he  knew  nothing 
of  the  pendency  of  any  action  against  him, 
or  against  himself  and  copartner,  until  after 
the  entry  of  the  judgment  complained  of; 
and  the  question  to  be  determined  is  whether 
or  not  his  interest  in  the  partnership  prop- 
erty is  liable  to  execution  in  satisfaction  of 
said  judgment  It  is  claimed  on  behalf  of 
appellant  that  one  partner  has  not  the  right 
or  power  to  confess  judgment  in  favor  of 
even  a  partnership  creditor  without  the  con- 
sent of  the  other  members  of  the  partner- 
ship, and  that  the  written  waiver  and  con- 
sent of  the  one  partner  in  this  case  amounted 
to  nothing  more  than  a  simple  confession  of 
judgment  and  must  be  so  construed.  It 
is  a  general  rule  of  law  that  no  partner  or 
joint  obligor  Is  bound  by  a  judgment  con- 
fessed by  his  copartno:  or  joint  obligor  with- 
out his  express  authorization.  2  Freem. 
Judgm.  I  545;  1  Bates,  Partn.  i  377;  1 
Black,  Judgm.  |  57;  1  Llndl.  Partn.  (2d 
Amer.  Ed.  by  Swell,)  272;  Clark  v.  Bowen, 
22  How.  270.  This  Is  the  doctrine  of  the 
common  law,  and,  unless  modified  by  our 
statute.  It  must  prevail  in  this  case.  Each 
member  of  a  partnership  Is  deemed  to  be 
the  agent  of  the  firm,  with  full  power  to 
bind  it  as  to  all  matters  legitimately  within 
the  scope  of  its  business;  but  no  partner, 
by  virtue  of  his  partnership  relations  mere- 
ly, has  the  power,  when  sued  Jointly  with 
his  copartners,  to  consent  to  the  entry  of 
judgment  against  himself  and  copartners, 
wltnout  the  express  authority  or  assent  of 


the  latter.  Binney  v.  Le  Gal,  19  Barb. 
Such  a  proceeding  is  beyond  the  scoi 
his  agency,  and  therefore  inefficadou 
to  his  copartners.  But  laws  have  beei 
acted  in  several  of  the  states  purportii 
authorize  individual  partners  or  joinl 
ligors  to  confess  judgments  against  a 
the  defendants  jointly  liable  in  an  .ic 
whether  served  or  not,  to  be  enforced 
in  a  certain  prescribed  manner;  and 
own  statute  provides  (see  Code  Proc.  i 
that  when  the  action  is  upon  a  coni 
and  against  one  or  more  defendants  jo 
liable,  judgment  may  be  given,  on  the 
fesslon  of  one  or  more  defendants,  ag 
all  the  defendants  thus  jointly  liable,  w. 
er  such  defendants  have  been  served  or 
to  be  enforced  only  against  their  joint  ] 
erty,  and  against  the  joint  and  sept 
property  of  the  defendant  making  the 
fesslon.  Oregon  has  a  similar  statute, 
the  supreme  court  of  that  state.  In  con 
ing  it  held,  In  Richardson  v.  Fuller,  2 
179,  that  a  partner  cannot,  under  this 
vision,  confess  judgment  which  shal 
binding  upon  his  copartner,  or  upon 
partnership  property,  imless  made  in  ai 
tion  pending.  Is  the  doctrine  announce 
that  case,  and  which  seems  to  us  to  ' 
correct  interpretation  of  the  statute,  a 
cable  to  the  case  at  bar?  We  thhik  1 
We  also  think  that  the  original  judgmei 
this  case  was,  In  effect,  a  judgment  by 
fesslon,  but,  as  it  wad  rendered  upon  a  ; 
nershlp  indebtedness,  and  In  an  action  i 
ing.  Its  efficacy  must  be  determined  by  i 
ence  to  the  section  of  the  Code  above 
tloned;  and  under  that  section  it  was  pi 
ly  entered  against  the  partnership,  to  be 
isfled  out  of  the  partnership  property, 
already  stated,  the  action  was  original! 
recover  money  loaned  and  advanced  U 
defendants.  The  proof  shows,  however, 
a  portion  of  the  money  claimed  was  lo 
to  the  firm  of  WiUey  &  Freeburgor,  am 
payment  thereof  assumed  by  the  defend 
but  as  it  does  not  appear  that  appellant 
surprised  or  injured  thereby,  and  as  the 
plaint  might  have  been  amended  so  i 
conform  to  the  testimony,  we  do  not  1 
there  was  any  substantial  error  on  the 
of  the  court  below  in  refusing  to  set  i 
the  judgment  on  that  ground.  Nor  ar 
able  to  say  that  the  evidence  offered 
the  trial  of  appellant's  petition .  to  vi 
the  judgment  does  not  in  fact  suatali 
Judgment  The  court  below  found  tha 
testimony  offered  did  not  show  that  a 
lant  had  a  valid  defense  to  the  action, 
we  are  of  the  opinion  that  the  evidence  ; 
fled  the  finding.  In  fact  it  appears  froi 
pellant's  own  testimony  that  he  knew 
or  nothing  as  to  the  Indebtedness  of 
firm  of  B.  WiUey  A  Go.  to  the  responi 
His  copartner  kept  the  firm  books,  and 
also  cashier  of  the  respondent  bank,  ai 
may  be  that  the  books  were  not  proj 
kept;   but  we  are  not  now  called  opo 
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determine  that  question.  But,  while  we  do 
uot  And  sufficient  grounds  for  entirely  re- 
versing the  judgment  appealed  from,  we 
nevertheless  think  It  ought  to  be  modified 
In  one  particular.  We  are  unwilling  to  con- 
cede that  one  who  confesses  a  Judgment 
which  affects  the  property  of  another  shall 
himself  be  entitled  to  any  advantage  or 
profit  not  conferred  tiy  law.  In  such  cases 
the  statute  must  l>e  substantially  compiled 
with  in  every  respect  2  Freem.  Judgm.  i 
543.  In  this  case  the  Judgment  authortsea 
execution  to  Issue  against  the  Joint  property 
of  the  defendants,  but  not  against  the  sepa- 
rate property  of  either  defendant  But  the 
law  says  that  such  Judgments  are  to  be  en- 
forced against  the  Joint  property  of  the  de- 
fendants, and  against  the  Joint  and  separate 
property  of  the  defendant  making  the  con- 
fession. For  aught  we  know,  the  very  mov- 
ing force  that  caused  the  confession  may 
have  been  the  immunity  from  execution 
against  the  separate  property  of  him  who 
made  it,  set  forth  in  the  Judgment  as  en- 
tered. But,  however,  this  may  he,  the  Judg- 
ment in  this  respect  is  somewhat  suggestive 
of  unfairness,  as  claimed  by  appellant.  The 
cause  is  remanded  to  the  lower  court  with 
directions  to  modify  the  Judgment  so  as  to 
moke  it  enforceable  against  the  Joint  and 
separate  property  of  Alfred  Metzger,  as  well 
as  against  the  Joint  property  of  both  the  de- 
fendants. 

DUNBAR,  0.  X,  and  SCOTT  and 
STILES,  JJ.,  concur.  HOTT,  J.,  concurs 
in  the  majority  opinion  on  the  molts,  but 
dissents  from  their  conclusions  as  to  the  mo- 
tion. 


WASHINGTON  MILL  CO.  v.  CRAIG  et  al. 
<Snpreme  Court  of  Washington.    Dec.  80, 1893.) 
Dexiai.  op   Cobporatk  Existence  —  Estoppel  — 

Kbcbanics'  Liens — Requisites  op  Statemest. 

1.  Where,  In  an  action  by  a  corporation  to 
foreclose  a  material  man's  lien,  the  answer  ad- 
mits that  defendant  made  a  contract  with  plain- 
tiff, defendant  Is  estopped  to  deny  plalntiff^s 
corporate  existence. 

2.  A  lien  claim  which  states  that  claimant 
furnished  to  defendant  certain  material  under 
a  contract  whereby  defendant  promised  to  pay, 
on  delivery  of  the  material  to  him,  the  prices  set 
forth  in  an  annexed  bill  of  partlcniarB,  saSicient- 
ly  contains  tite  "terms  and  conditions"  of  the 
contract 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Wallace  Mount  Judge. 

Action  by  the  Washington  Mill  Company 
against  Charles  J.  Craig  and  others  to  fore- 
close a  material  man's  lien.  F'rom  a  Jnds- 
ment  for  defendants,  plaintiff  appeals.  Re- 
versed. 

Prather  &  Danson,  for  appellant 

STIIiBS,  J.  The  complaint  in  this  case 
contained  the  usual  allegations  of  a  com- 
plaint for  the  foredoflure  of  a  material  man's 


lien,  showing  an  agreement  to  furnish  mill 
work  and  lumber  for  respondent  Craig's 
building,— mill  work  at  a  gross  price  of  |141.- 
75,  and  the  lumber  at  various  prices  per 
thousand  feet,  so  that  the  whole  claim 
amounted  to  |333.85.  The  answer  admits 
the  furnishing  of  the  lumtter  as  set  out  in 
the  complaint,  and  the  ownership  of  the 
property,  and  then  denies  each  and  every 
other  allegation  of  the  complaint.  This  gen- 
eral denial  was  a  sham,  for  in  succeeding  por- 
tions of  the  answer  the  defendants  set  up  a 
contract  with  the  plaintiff,  (which  estopped 
them  to  deny  the  existence  of  the  corpora- 
tion,) showing  tiiat  all  the  items  sued  upon 
were  agreed  to  be  furnished,  and  that  they 
were  furnished,  for  the  particular  building 
described  in  the  complaint;  but  it  was  al- 
leged that  the  agreed  prices  of  the  Itunber 
were  less  per  thousand  feet  than  those  plead- 
ed in  the  complaint  (the  price  for  mill  work 
t>eing  conceded,)  and  tiiat  there  was  delay 
in  the  delivery  of  a  part  of  the  materials 
beyond  the  time  agreed  upon.  There  was 
also  a  counterclaim  repeating  the  same  facts 
as  were  contained  in  the  affirmative  defense, 
and  alleging  many  additional  facts  as  a  basLs 
for  a  Judgment  for  damages.  In  this  aspect 
of  the  case  there  was  notliing  for  the  plain- 
tiff to  prove  at  the  trial  but  the  agreed 
prices  of  the  lumber  and  the  filing  of  its  Hen; 
everything  else  was  admitted.  A  witness 
testified  to  the  former  point,  and  the  lien 
was  offered  in  evidence,  but  rejected;  the 
ground  of  the  rejection  being,  as  the  record 
shows,  that  the  lien  claim  did  not  contain 
the  "terms  and  conditions"  of  the  contract. 
The  statement  in  the  claim  is  as  follows* 
"That  claimant  furnished  the  material  set 
forth  in  the  bill  of  particulars  hereto  at- 
tached, and  marked  'Exhibit  A.'  and  hereby 
made  a  part  of  this  claim  of  Hen,  to  Charles 
J.  Craig,  and  delivered  the  same  to  him, 
•  •  •  under  and  by  virtue  of  an  agree- 
ment made  by  said  Washington  Mill  Com- 
pany with  said  Charles  J.  Craig,  which  said 
contract  was  made  on  or  about  the  said  8th 
day  of  November,  1892;  •  •  •  that  as  a 
part  of  said  agreement,  said  Charles  J.  Craig 
promised  and  agreed  to  pay  the  prices  set 
forth  and  charged  in  said  bill  of  particulars 
so  soon  as  said  material  should  be  deliv- 
ered to  said  Craig."  The  respondents  do  not 
appear  here,  but  stipulate  that  the  case  l>e 
submitted  on  the  brief  of  the  appellant,  show- 
ing great  confidence  in  their  position,  which 
the  court  below  sustained.  It  is  perhaps  un- 
fortunate that  the  case  should  not  have  l>een 
briefed  on  the  other  side,  for  we  may  be 
committing  grave  error  In  making  a  deci- 
sion while  thus  unadvised;  but,  having  ex- 
amined the  pleadings,  the  lien  claim,  and 
the  evidence  from  what  seems  to  us  every 
possible  standpoint  we  are  unable  to  see 
wherein  the  dalm  fails  to  state  any  material 
part  of  the  contract  either  as  pleaded  or 
proven.  It  says  that  the  respondent  Craig 
promised  to  pay  for  the  materials  jdemribed. 
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at  certain  prices,  npon  dellrery,  and  that 
there  waa  a  delivery,  which  was  the  sub- 
stance of  the  contract  as  pleaded  and  proved. 
It  Is  true  that  the  answer  sets  up  an  agree- 
ment to  deliver  within  three  weeks,  and  the 
failure  of  appellant  to  keep  that  part  of  the 
contract;  but  that  la  matter  of  defense,  and, 
until  this  defense  Is  established,  the  contract 
appears  to  be  as  claimed  by  the  appellant. 
Judgment  reversed,  and  cause  remanded  for 
a  new  trial 

DtJNBAK,  C.  J.,  and  SCOTT,  HOYT,  and 
ANDBRS,  J7.,  concur. 


WBIDEMAN  T.  TAOOMA  RAILWAY  &  MO- 
TOR CO. 
(Snpteme  Court  of  WaaUngtoa.    Dec.  80, 1893.) 

Neouobnob— FAU.IKO  Bciuonra — Nonsuit— Oao- 

LkttkTIOSB   OF  AOBXTB. 

1.  In  an  action  for  personal  injuries  sus- 
tained by  plaintiS  while  engaged  in  tearing 
down  defendant's  building,  a  statement  of  one 
of  defendant's  officers,  made  some  time  aftei 
the  injury,  and  not  a  part  of  tlie  res  gestae,  is 
inadmissible.     Dunbar,  G.  J.,  dissenting. 

2.  Where  an  effort  is  being  made  to  tear 
down  a  building,  the  mere  fact  that  it  falls  be- 
fore it  is  expected  to  fall  is  not  evidence  of  neg- 
ligence on  tiie  part  of  the  owner,  and  a  person 
injured  while  employed  in  tearing  it  down  will 
be  nonsuited,  in  an  action  for  the  injury,  unless 
be  makes  a  fnrther  showing  of  negligence  on 
the  owner's  part     Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
John  0.  Stallcup,  Judge. 

Action  by  Frederick  Weideman  against  the 
Tacoma  Railway  &  Motor  Company  for  per- 
sonal injuries.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Crowley  &  Sullivan,  (Ashton  &  Chapman, 
of  counsel,)  for  appellant 

Hellig  &  Hartman,  for  respondent,  dted, 
to  support  the  proposition  that  the  mere 
falling  of  the  building  raised  a  presumption 
of  negligence:  Mullen  v.  St.  John,  57  N.  Y. 
568;  HamUton  v.  The  William  Branfoot,  48 
Fed.  916;  Oleeson  v.  RaUroad  Co.,  140  U.  S. 
435,  11  Sup.  Ot  8S9;  Bamowski  v.  Hdson, 
(Mich.)  60  N.  W.  989;  Transportation  Co.  v. 
Downer,  11  Wall.  134;  Johnson  v.  Bank, 
(Wis.)  48  N.  W.  712. 

HOYT,  J.  Plaintiff  suffered  personal  in- 
Jury  while  engaged  In  tearing  down  a  build- 
ing belonging  to  the  defendant,  and  recov- 
ered a  Judgment  for  damages  growing  out 
of  such  Injury,  from  which  defendant  has 
appealed. 

One  of  the  grounds  upon  which  the  appel- 
lant seeks  a  reversal  Is  that  the  buUding  was 
being  taken  down  under  contract,  and  that 
the  plaintiff  waa  working  for  the  contractor, 
and  not  for  the  company.  The  conclusion 
to  which  we  have  come  as  to  other  ques- 
tions Involved  makes  It  unnecessary  that  we 
should' decide  this  one. 

The  next  error  alleged  Is  that  the  court 


allowed  the  plaintiff  to  put  In  evidenc 
statement  of  one  of  the  officers  of  the 
pany,  made  some  time  after  the  date  c 
Injury.  Tills  action  of  the  court  const! 
reversible  enor.  The  declarations  o 
agent  made  after  the  transaction  c 
bind  the  principal  unless  they  are  so  n 
to  it  as  to  constitute  a  part  of  th< 
gestae,  and,  as  there  is  no  pretense  th: 
declarations  in  question  were  so  related, 
should  not  have  been  admitted.  This 
alone  would  require  a  reversal  of  the 
ment 

Appellant  asks  that  we  should  go  fa 
and  direct  the  nonsuit  of  plaintlfC.  A 
(dose  of  the  testimony  on  the  part  o 
plaintiff,  appellant  moved  for  a  no 
which  was  denied,  and  exception  taken; 
U  the  action  of  the  court  In  denying 
motion  was  wrong,  appellant  will  bi 
titied  to  that  measure  of  relief.  It 
therefore  become  necessary  that  we  s 
pass  upon  the  question  of  the  sufficien 
the  proof  offered  by  the  plaintiff,  l>efo 
rested,  to  sustain  a  verdict  in  his  1 
We  have  carefully  examined  all  ot 
proof,  and  are  unable  to  find  anything  I 
in  which  sufflclentiy  points  to  the  neglij 
of  the  defendant  to  authorize  the  Juj 
find  It  guilty  of  such  ne^igence.  The 
practically  no  proof  tending  to  show 
gence  on  the  part  of  the  defendant  < 
agents  in  tearing  down  the  building 
ceptlng  the  fact  that  it  fell  at  a  time  wl 
was  not  expected  that  it  would.  The 
of  the  falling  of  a  building  which  ii 
signed  to  stand  up  has  been  held  to 
nish  proof  that  it  was  negUgentiy  oonsi 
ed,  and  respondent  cites  some  cases  oi 
kind  to  combat  the  theory  of  the  appe. 
But  It  Is  evident  that  they  are  not  appll 
to  the  case  at  bar.  The  fact  that  this  t 
ing  fell  cannot  be  any  proof  of  neglig 
for  to  cause  it  to  fall  was  the  very 
which  was  sought  to  be  accomplishe 
the  labor  In  which  the  plaintiff  was  eng 
There  Is  nothing  tending  to  show  what 
the  immediate  occasion  of  the  foiling  o 
building.  It  is  true  that  it  snffldentlj 
pears  that  what  was  being  done  by 
plaintiff  and  those  associated  with  him 
the  clToct  of  weakening  the  building,  ar 
creasing  the  probability  of  Its  failing 
there  is  nothing  that  shows  that  sncb 
had  so  far  proceeded  as  to  lead  a  persi 
reasonable  prudence  to  expect  that  the  1 
ing  would  fall  until  more  had  been  doi 
way  of  weakening  it  For  all  that  api 
everything  done  by  those  engaged  li 
work  might  have  l>een  such  as  a  most 
fDl  man  would  have  considered  prudent 
not  at  all  likely  to  lead  to  the  present 
Ing  of  the  building;  and  that  such  a 
only  resulted  in  the  falling  by  reason  of 
condition  of  the  building  unknown  tc 
defendant  or  its  agents,  after  reasonab 
fort  to  obtain  the  requisite  knowledge 
been  exhausted  by  them.    Some  laten 
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feet  In  the  timber  -with  which  the  building 
was   constructed  might  have  been  the  Im- 
mediate cause  of  Its  failing.    The  proof  fails 
to  show  to  what  actent  the  outside  boards 
or  planks  had  been  removed.    It  only  shows 
that  boards  had  been  knocked  off  and  car- 
ried away;   but  how  many,  or  what  propor- 
tion they  bore  to  the  whole,  is  in  no  way 
disclosed.    There  may  have  been  such  a  part 
thereof  left  upon  the  building  as  would  lead 
a  prudent  person  to  believe  that  it  would 
be  safe  to  remove  more  of  them  before  there 
would  be  any  danger  of  the  building  fall- 
ing, and  before  there  would  be  any  reason- 
able probability  of  the  force  engaged  being 
able  to  push  it  over,  or  of  a  team  being  able 
to  pull  it  down;   and,  notwithstanding  such 
appearance  on   the  part  of  the  building,  It 
may  have  fallen  by  reason  of  some  inherent 
and    undiscoverable  defect   in  its  construc- 
tion.   It  was  urged  on  the  part  of  the  ai>- 
pellant   tliat,   even   though   the   manner   In 
which  the  work  was  prosecuted  constituted 
negligence,  the  plaintiff  could  not  recover, 
for  the  reason  that  his  eyes  were  open,  and 
the  nature  of  the  danger  to  which  he  was 
exposed   must  have  been  apparent  to  him. 
There  is  much  force  in  the  argument  of  the 
appellant  upon  this  question,  but  it  is  not 
necessary  that  we  should  say  anythiiig  In  re- 
gard thereto  on  account  of  the  conclusion  to 
which  we  have  come,  as  above  stated. 

Respondent  tu-ges  that  the  measure  of  re- 
lief asked  by  appellant  should  not  be  grant- 
ed, for  the  reason  that  the  trial  court  er- 
roneously excluded  proof  offered  by  him, 
whicii,  if  admitted,  would  have  shown  negli- 
gence on  the  part  of  appellant  We  cannot 
so  find,  as,  in  <>ur  opinion,  the  proof  offered 
would  not  have  materially  strengthened 
plaintiff's  case.  The  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  the  nonsuit  &s  asked  by 
appellant 

STILES,  SOOTT,  and  ANDERS,  JJ.,  con- 
cur.   DUNBAR,  0.  J.,  dissents. 


BURDICE  V.  BTJRDICE. 

(Snpreme  Court  of  Waahingrton.    Dec.  30, 1898.) 

DivoBCB — Adultert  —  Reqcisitbs  of  Cohplaint 
— Vbbihoation. 
IThe  requirement  of  Code  Proc.  |  766, 
that  a  complaint  in  a  divorce  suit  shall  be  under 
oath,  means  that  it  shall  be  rerified  as  other 
complaints;  and  a  verification  to  the  effect  that 

glaintiff  believes  the  complaint  to  be  trae  is  snf- 
cient 

2.  Thongh  the  complaint  in  a  divorce  suit 
does  Dot  show  that  the  last  act  of  adalteir  was 
committed  within  one  year  before  the  beginning 
of  the  action,  or  that  it  was  unforgiven,  as  re- 
quired by  Code  Proc.  |  764,  snbd.  2,  if  proof 
of  both  facts  is  admitted,  a  default  judgment 
will  not  be  reversed  on  appeal. 
Hoyt  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
3.  W.  Lanfi^ey,  Judg& 


Action  for  divorce  by  0.  N.  Bnrdlck  against 
Kate  Burdick.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

John  F.  Miller,  Pros.  Atty.,  and  A.  O.  Me- 
Bride,  Deputy  Pros.  Atty.,  for  appellant 

STILES,  J.  The  statute,  (Code  Proc.  §  766,) 
Which  requires  a  complaint  in  a  divorce  case 
to  l>e  under  oath,  means  only  that  it  shall 
be  verified  as  are  complaints  in  other  cases, 
and  a  verification  to  the  effect  that  the  plain- 
tiff believes  the  contents  of  the  complaint  to 
be  true  Is  sufficient 

The  cause  of  a(;tIon  based  on  the  ground 
of  adultery  was  insufficiently  stated,  because 
the  complaint  did  not  show  that  the  last  act 
of  adultery  was  committed  within  one  year 
before  the  commencement  of  the  action,  or 
that  it  was  unforgiven.  Code  Proc.  §  764, 
subd.  2.  But  proof  was  admitted,  without 
objection,  showing  both  facts,  and  we  think 
the  judgment  should  stand. 

This  was  an  appeal  in  the  name  of  the  de- 
fendant (who  had  made  default,  and  who 
did  not  appear,)  taken  by  the  prosecuting  at- 
torney. No  appearance  was  made  here  by 
the  respondent  Under  these  circumstances, 
some  question  has  arisen  in  onr  own  minds 
as  to  whether,  in  such  a  case,  the  prose- 
cutor has  a  right  to  appeal;  and  we  desire 
to  say  that,  in  passing  upon  the  case,  we 
leave  the  question  of  this,  right  entirely  open 
for  future  consideration.    Judgment  affirmed. 

DUNBAR,  C.  J.,  and  SOOTT  and  AN- 
DERS, JJ.,  concur.   HOTT,  J^  dissenta. 


WILBT  et  al.  v.  CITY  OF  SBATTLB. 

(Supreme  Court  of  Washington.     Jan.  6,  1894.) 

FoWBB  OP  Matok  to  Hibb  Bpsciai.  Codhkbi.  — 
Undshai,  Emehgekot. 

An  ordinance  providing  for  the  iaanance 
by  a  city  of  $700,000  worth  of  bonds  was  pass- 
ed, under  the  advice  of  the  city  counsel,  that  it 
was  legal,  by  an  unanimous  vote  over  the  may- 
or's veto.  The  mayor  refused  to  sign  the  bonds, 
and  was  served  with  an  alternative  writ  nf 
mandamus  requiring  him  to  do  so.  The  city 
attorney  refused  to  assist  the  mayor  in  defend- 
ing the  suit  The  council  were  unwilling  to 
pass  an  ordinance  providing  for  the  employment 
of  special  connsei,  and  thereupon,  on  behalf  of 
the  city,  the  mayor  employed  plaintiSs,  who 
successfully  defended  the  suit  Held,  that  the 
emergency  warranted  the  mayor  in  employing 
plaintiffs,  and  they  were  entitled  to  recover  for 
their  services,  though  the  charter  limited  to  the 
council,  with  the  concurrence  of  the  mayor,  the 
power  to  employ  special  attorneys,  and  provided 
that  no  person  should  be  employed  "in  any  ca- 
pacity" unless  Buch  employment  was  specially 
authorized  by  law. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  Wiley,  Scott  &  Boetwick  against 
the  city  of  Seattle  to  recover  attorneys'  fees. 
From  a  Judgment  for  defendant,  plaintiff* 
appeaL    Reversed.  f^  i 
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Wiley  &  Bostwlck,  for  appellants.  George 
Oonworth  and  James  B.  Howe,  for  respond- 
out 

STILES,  J.  Appellants  snffered  a  non- 
suit in  an  action  which  they  brought  agalust 
the  respondent  for  the  services  which  they 
rendered,  as  attorneys  for  the  defendant,  in 
the  case  of  Chalk  v.  White,  4  Wash.  156,  29 
Pac.  079.  Their  offers  of  proof  were  to  the 
effect  tliat,  after  the  mayor  had  vetoed  the 
ordinance  authorizing  the  issuance  of  the  il- 
legal bonds.  It  was  passed  by  the  unani- 
mons  vote  of  both  of  the  bodies  which  con- 
stitute the  legislative  authority  of  the  dty, 
under  the  advice  of  the  cori>oration  counsel 
that  such  action  was  within  their  power; 
and  that,  when  he  was  served  with  the  al- 
ternative writ  of  mandamus  requiring  him 
to  sign  the  bonds,  the  mayor  applied  to  the 
corporation  counsel  to  defend  him  in  the 
action,  and  was  refused,  on  the  ground  of 
the  opinion  he  had  given  the  council,  be- 
cause he  believed  bis  advice  was  right,  and 
because  he  could  not  honorably  at  that  time, 
and  under  such  circumstances,  talie  the  oth- 
er side.  This  refusal  and  these  reasons 
were  put  la  writing,  and  delivered  to  the 
mayor,  and  the  counsel  also  refused  to  per- 
mit any  of  his  assistants  to  act  for  the  de- 
fense. The  mayor  then  canvassed  the  mem- 
bers of  both  houses  of  the  council,  and  found 
them  unwilling  to  act  favorably  upon  any 
ordinance  which  might  be  proposed  looking 
to  the  employment  of  special  counsel,  and 
thereupon  took  his  own  course,  and  secured 
the  successful  services  of  the  appellants. 
But,  notwithstanding  the  result  of  the  case, 
the  auditing  powers  of  the  city  would  allow 
no  compensation  for  the  services  renderea, 
or  return  of  money  expended,  and  hence  this 
suit 

The  ruling  of  the  court  below  on  the  mo- 
tion for  a  nonsuit  was  based  upon  the  strin- 
gent language  of  the  charter  of  the  city,  and 
the  general  rule  of  municipal  corporations 
that,  where  the  manner  of  exercising  a  pow- 
er conferred  upon  a  corporate  agent  is  laid 
down  in  terms,  his  action,  in  order  to  be  le- 
gal, must  be  taken  in  strict  conformity  to 
the  mode  thus  prescribed.  Arnott  v.  City 
of  Spokane,  6  Wash.  442,  33  Pac.  1063.  It 
is  evident  from  the  general  tenor  of  this 
charter  (Freeholders',  1890)  that  It  was  the 
endeavor  of  its  framers  to  require  authority 
for  every  sort  of  expenditure  to  emanate 
from  some  legally  constituted  sotuce,  and 
in  a  formal  and  unmistakable  way.  In  fact, 
a  charter  could  liardly  be  conceived  that 
would  be  more  mandatory  In  Its  restrictions 
upon  municipal  officers.  A  corporation  coun- 
sel was  included  among  the  officers  of  the 
city,  whose  duty  It  was,  among  others,  to 
defend  all  actions  or  proceediugs  to  which 
the  city,  or  any  officer,  board,  or  department 
»f  the  city,  should  be  a  party,  or  in  which 
the  rights  or  Interests  of  the  city  should  be 
involved;  and,  by  an  ordinance,  this  officer 


could  be  allowed  to  employ  one  or  n 
slstants.  The  council  would  also  h 
thorlty,  under  the  general  powers  cc 
upon  it,  and  with  the  concurrence 
mayor,  to  employ  such  special  eat 
particular  cases  as  it  should  deem  ne 
But  on  this  subject  there  was  ttali 
slon:  "No  office  shall  be  created,  n< 
any  person  be  employed  in  any  c 
*  *  *  unless  the  same  is  specially 
ed  or  authorized  by  law  or  this  c 
Nothing  could  be  imagined  tliat  won 
completely  tie  the  hands  of  an  office 
matter  of  employing  counsel  than  t 
vision.  It  was  the  council's  manife 
notwithstanding  Its  hostility  to  the 
position,  to  provide  him  legal  as 
when  the  attitude  of  the  corporation 
was  made  apparent;  but  it  could  not 
trolled  in  the  matter,  and  It  would  r 
edly  have  refused.  The  mayor  was 
this  position:  The  constitution,  the 
law,  and  the  charter  itself  forbade 
sign  the  bonds,  or  do  anything  towa 
ting  them  in  circulation,  and,  un 
solemnity  of  bis  official  oath,  he  wa 
to  obey;  but,  on  the  other  hand,  t 
nance  passed  over  his  veto  by  un; 
votes;  and  the  alternative  writ  of  ma 
from  the  court  commanded  him  to  ; 
It  was  a  most  important  case,  invoh 
city's  liability  for  more  than  $700,00C 
no  man  in  official  position  ought  tc 
quired  to  submit  to  a  court  without  1 
slstance.  He  could  neither  stand  s 
vance,  nor  retreat  without  peril;  i 
the  charter  laid  upon  him  the  expre 
to  see  that  all  laws  and  ordinances 
in  the  city  were  faithfully  executed 
penalty  of  removal  from  his  offii 
spondent's  counsel  Intimate  that,  un 
circumstances,  the  mayor  had  such 
sonal  interest  in  the  defense  of  the 
brought  against  him  that  he  sbou] 
himself  employed  the  necessary  ass 
but  there  is  equally  as  strong  an  imi 
that  he  was  not  expected  to  do  ai 
thing  in  the  provision  that  the  cor] 
counsel  shall  defend  the  officers  in 
tions  against  them  involving  the  inte 
the  city.  Plainly,  it  was  the  city's  1 
that  was  in  jeopardy  in  Chalk  v.  WhI 
if  the  appellee  was  to  any  extent  b 
employ  counsel  in  that  case,  the 
bound  to  pay  the  reasonable  value 
services  rendered.  That  he  was  so 
we  consider  to  be  demonstrated  by  i 
cess  of  the  defense,  which  proved  t 
rectness  of  his  position,  and  saves  < 
from  an  immense  apparent  liability. 
This  case  demonstrates  that  there  1 
the  nature  of  things  there  must  be, 
thing  as  an  emergency  In  the  affah 
municipal  corporation,  as  well  as  In  t 
private  corporations  and  Indlvidua 
which  neither  laws,  charters,  nor  ord 
expressly  provide.  We  venture  that 
never  contemplated  by  the  framers 
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charter  that  any  sucb  a  condition  of  affairs 
as  was  dev^lof^ed  In  this  case  would  occnr, 
where  both  the  leglslatlye  and  the  Judicial 
departments  of  the  city  wonld  be  arrayed 
ngalnst  its  chief  executive,  to  compel  him  to 
perform  an  illegal  and  nnconstitutlonal  act; 
and,  If  It  had  beoi  Intended  by  the  charter 
to  cover  such  a  case,  then  the  answer  to 
that  proposition  wonld  be  that  municipal  ccht- 
poratlons  aiV  not  clothed,  by  the  constitution 
or  the  laws,  with  power,  either  directly, 
through  their  charters  or  ordinances,  or  in- 
directly, through  the  failure  or  refusal  of 
their  officers  to  act  to  prevent  the  honest 
and  proper  efforts  of  an  executive  officer  to 
avoid  a  plain  violation  of  the  general  law. 
This  corporation  is  the  creature  of  the  state, 
and  must  exist,  whether  its  people  will  or 
not,  if  the  law  of  Its  creation  Is  a  valid  law. 
But  suppose  some  individual  should  make  a 
r'irect  attadc  upon  its  existence,  and  seek, 
throng  Judicial  action,  a  Judgment  that  It 
'was  no  corporation,  and  the  same  depart- 
ments which  opposed  the  mayor  in  Chalk  v. 
White  should  take  the  position  that  the  plain- 
tiff was  ri^t,  and  ooght  to  have  Judgment. 
The  mayor  in  that  case  would  be  In  a  far  less 
responsible  position  than  he  was  In  the  bond 
case;  yet,  tf  he  should  employ  counsd  and 
defeat  the  action,  It  would  be  a  strange  thing, 
indeed.  If  the  cost  of  that  defense  could  not 
be  recovered  ftom  the  city,  whose  duty  it 
was,  under  the  law,  to  make  it  But  the 
case  supposed  is  no  stronger  than  the  one 
before  us.  Paramount  laws  were  to  be  up- 
held, and  a  paramount  duty  lay  upon  the  dty 
to  uphold  them.  The  dty,  violating  its  own 
self-made  charter,  in  its  corporate  capacity, 
failed  to  respond  to  the  duty  imposed  upon 
it;  but  the  officer  whom  It  had  employed  and 
sworn  to  be  Its  faithful  ag«it  in  such  cases 
performed  his  part,  with  the  only  means  avail- 
able, and  his  authority  to  employ  those  means 
in  the  emergency  must  be  conceded.  To  hold 
otherwise  would  be  to  let  chaos  rule,  since  of- 
ficers are  under  no  legal  obligation  to  defend 
suits  of  this  kind  at  their  own  ecpense,  their 
patriotism  not  being  a  fund  upon  whidi  mu- 
nicipal cMporations  have  a  right  to  draw  for 
such  purposes.  The  rule  of  law  above  allud- 
ed to— that  when  the  mode  in  which  a  munic- 
ipal corporation  may  contract  is  specially  and 
plainly  presorlbed  and  limited,  that  mode  Is 
exclusive,  and  must  be  pursued,  or  the  con- 
tract will  not  bind  the  corporation— is  firmly 
settled,  and  is  supported  by  almost  universal 
authority.  DiU.  Mun.  Corp.  (4th  Ed.)  i  449, 
and  cases  cited  in  note  2.  But  none  of  the 
CBBCB  cited  to  our  attention  by  the  respondent 
reach  the  point  that  is  in  issue  here.  Butler 
V.  City  of  Oharleetown,  7  Gray,  12,  came  near- 
est to  it;  bat  In  that  case  it  did  not  appear 
tbat  there  was  any  unwillingness  on  the  part 
of  the  corporation  to  furnish  the  aldermen 
who  resisted  an  unconstitutional  law  with  le- 
gal assistance.  On  the  contrary,  the  case 
was  rested  upon  what  was  assumed  to  be  a 
irustom  of  the  tity  to  permit  committees  and 
v.35P.no.4— 27 


officers  to  make  such  contracts,  and  there 
was  no  responsibility  resting  ui>on  the  alder- 
men to  make  any  resistance  to  annexation  of 
Charlestown  to  Boston.  Two  recent  cases 
are  dted  by  the  appellants,  however,  one  of 
which  is  practically  on  all  fours  with  the 
case  at  bar,  (Bamert  v.  Paterson,  48  N.  J. 
Law,  395,  6  Atl.  15,  and  Cl^  of  Louisville 
V.  Murphy,  86  Ky.  53,  5  S.  W.  194;)  and  in 
both  cases  the  right  of  the  mayor  to  employ 
cotinsel  in  such  emergendes  was  upheld.  In 
the  former  case,  the  mayor  successfully  re- 
sisted an  attempt  to  compel  him  to  sign  il- 
legal bonds;  in  the  latter,  he  sought  to  en- 
join the  collection  of  an  alleged  illegal  tax. 
We  think  the  case  before  us  presents  as 
strong  a  case  of  emergency  as  could  be  made, 
and  that  the  appellants  were  entitled  to  make 
their  proofs,  and  have  Judgment  for  what 
their  snrices  were  reasonably  worth,  as  well 
as  their  necessary  disbursements.  Judgment 
reversed,  and  cause  remanded  for  a  new 
triaL 

DUNBAR,  O.  J.,  and  SCOTT,  3.,  concnr. 


STATB  V.  OILB  et  aL 
(Supreme  Court  of  Washington.     Jan.  9, 1894.) 
Homicide — Substitutbd  iKFORMiTioN  — iNvonm- 

TART  MAK8I.ATJGHTBB — WHAT  COSSTITCTES — EV- 

iDSNOB — Sdpfioikkot  —  Dtiko  Declakations — 

INBTRUCTIONB — RSASONADLS  DOUBT  —  JuRORS — 
COMFETENCT. 

1.  The  court  may  permit  the  prosecuting  at- 
torney, before  trial,  to  withdraw  an  information 
charging  manslanghter,  and  file  a  new  Informa- 
tion charging  the  same  offense. 

2.  Where,  in  a  case  of  mandau^ter,  a  jn- 
ror  states  that  he  knows  nothing  abont  the  case 
except  what  he  read  in  a  newspaper,  which  cre- 
ated a  kind  of  impression  on  his  mind  which 
lie  "expected"  would  require  evidence  to  re- 
move, but  that  he  could  entirely  disregard  such 
Impreasion,  and  his  mind  would  yield  as  readily 
to  the  evidence  as  if  he  had  never  heard  any- 
thing about  the  case,  it  is  not  an  abuse  of  dis- 
cretion to  disallow  a  challenge  to  such  Juror. 

3.  On  motion  for  a  new  trial  two  persons 
stated  in  an  affidavit  that  a  Juror,  before  the 
trial,  in  a  certain  shop,  expressed  the  opinion  ' 
that  defendants  were  trullty.  In  a  counter  aSi- 
davit  he  positively  denied  doing  so,  and  it  appear- 
ed that  he  and  such  affiants  were  not  the  only 
persons  in  the  shop  at  the  time.  Held,  that  it 
was  not  shown  that  be  made  such  statements. 

4.  The  fact  that  a  Juror,  before  the  trial, 
stated  that  from  what  he  had  read  and  heard 
he  believed  defendants  wonld  be  convicted,  and 
that  if  what  he  had  read  was  true,  they  ought 
to  be  convicted  on  general  principles,  is  not 
ground  for  granting  defendants  a  new  trial. 

5.  An  information  charged  that  defendants 
unlawfully,  willfully,  and  fdonloady  inflicted  a 
mortal  wound  or  wounds  on  one  W.  and  then, 
for  a  specified  time,  unlawfully,  willfullv,  and 
feloniously  placed  and  kept  him  on  a  filthy,  of- 
fensive, and  unclean  bed,  in  a  filthy  room,  filled 
with  vile,  unhealthy,  and  poisonous  atmosphere, 
until  he  died;  "and  so  the  prosecuting  attorney 
aforesaid  does  say  and  give  the  superior  court 
aforesaid  to  understand  that  the  said"  defend- 
ants, at  the  specified  place,  "in  the  manner,  at 
the  time,  and  hy  the  means  aforesaid,  he,  the 
said  W.,  unlawfully,  willfully,  and  feloniously 
did  kill  and  slay,  contrary  to  the  form  of  the 
statute,"  ate.     It  was  nowhere  aUsged  that  de- 

igitized  by  VjOOQ  IC 


418 


PACIFIC  BEPOBTEB,  Vol.  85. 


( 


fondants  killed  deceased,  dther  Tolnntorilr  or 
inyoluntarilr-  Held,  that  the  information  char- 
ged involantai7  manslaiighter. 

6.  An  information  charging  InToIuntary 
manslaughter  by  the  infliction  of  mortal  woands, 
where  defendant  is  a  snrgeon,  and  such  wounds 

"t>re  made  in  the  performance  of  a  surgical 
operation,  need  not  set  out  the  relations  ezistinx 
between  defendant  and  deceased  to  entitle  the 
state  to  show  the  manner  in  which  the  opera- 
tion was  performed. 

7.  The  dying  declaration  of  a  person  on 
whom  a  suri^ical  operation  had  been  performefl, 
that  he  had  been  "butchered"  by  the  doctors, 
is  not  incompetent  as  the  expression  of  a  mere 
opinion,  on  the  trial  of  the  surgeon  who  opei^ 
ated  on  deceased  for  involuntary  mauslaughter. 

8.  Where  defendant  is  charged  with  man- 
slaughter,  resulting  from  a  surgical  operation 

Serformed  by  him,  it  1>  error  to  charge  that,  If 
eccased  consented  to  the  performance  of  the 
operation,  defendant  must  be  acquitted. 

9.  A  charge  that  "in  showiag  the  cause  of 
the  death  the  evidence  mnst  be  so  strong  that 
it  will  not  admit  of  a  reasonable  doubt,  and 
you  can  indulge  in  no  presumptions  in  aid  of  the 
evidence  in  order  to  arrive  at  the  conclusion 
that  the  wound  in  deceased's  hip,  and  the  attl>se- 
quent  treatment  of  him,  caused  bis  death,"  was 
misleading,  and  properly  refused. 

10.  A  number  of  expert  witnesses  gave  opin- 
ions as  to  the  cause  of  deceased's  death.  Some 
were  positive  that  the  surgical  operation  was 
the  cause,  while  others  thought  that  death 
might  have  resulted  from  some  other  cause. 
The  condition  of  deceased's  tup  at  the  time  of 
the  operation  was  shown  to  have  been  better 
than  it  Iiad  been  for  months  previously.  It  was 
not  shown  that  he  was  suffering  from  any  dis- 
ease, and  it  appeared  that  after  the  operation 
he  never  rallied,  but  steadily  declined,  ontil  lie 
died.  Heli,  that  a  verdict  of  guilty  was  sup- 
ported by  the  evidence. 

Appeal  from  Buperlor  court,  Lewla  countjr; 
H.  J.  Gordon,  Judge. 

IT.  A.  Gile  was  convicted  of  manalaushter, 
and  appeals.   Affirmed. 

O.  y.  liinn  and  Swaaey  &  Lemley,  for  ai»> 
pellant  A.  B.  Rice,  Pros.  Atty.,  B.  W.  Coin- 
er, and  &  O.  Herren,  for  the  State. 

ANDERS,  J.  An  information  was  filed  In 
the  superior  court  of  Lewis  county  by  the 
prosecuting  attorney  in  and  for  said  county, 
purporting  to  charge  the  appellant,  together 
with  Jnmes  D.  Minkler  and  Catharine  Mc- 
Cormldc,  with  the  crime  of  manslaughter  in 
causing  the  death  of  one  Alfred  Wright.  The 
appellant,  at  his  own  request,  was  tried  sep- 
arately, and  a  verdict  of  guilty  was  returned 
by  the  Jury.  A  motion  for  a  new  trial  was 
filed  and  OTerruled.  A  motion  in  arrest  of 
judgment  was  then  filed,  which  was  likewise 
denied;  whereupon  the  appellant  was  sen- 
tenced by  the  court  to  imprisonment  in  the 
state  penitentiary  for  a  period  of  four  years. 

Before  the  commencement  of  the  trial  the 
prosecuting  attorney  asked  and  obtained 
leave  of  the  court  to  withdraw  the  informa- 
tion then  filed,  and  to  file  a  new  Information, 
charging  the  same  offense.  This  proceeding 
was  objected  to  by  the  defendants,  and  the 
ruling  of  the  court  upon  the  objection  is  here 
assigned  as  error.  It  is  not  claimed  that  the 
defendant  was  in  any  respect  Injured  or 
prejudiced  by  the  action  of  the  court,  nor  is 


it  claimed  that  the  proceeding  was 
stitutionoi;  but  the  objection  Is  urged 
upon  the  alleged  ground  that  the  oou 
no  power  to  permit  the  filing  (rf  a  n 
formation,  and  that,  when  the  itrosecut 
torney  had  once  made  and  filed  an  in 
tion,  he  bad  exhausted  the  power  eoi 
upon  him  by  law.  Upon  the  facts  as 
in  appellant's  brief,  it  is  not  necessary 
ter  into  a  discussion  of  the  question  -n 
or  not  a  trial  court  has  tbe  power  i 
mit  an  information  to  be  amended  a 
has  been  filed  with  tbe  clerk.  Tbat  qt 
strictly  speaking.  Is  not  raised  by  the 
of  the  court  now  under  conslderatioi 
request  to  withdraw  the  InformatiMi  w 
tnally  a  request  to  quash  It,  or  set  It 
and  tbat  tbe  court  had  discretionary 
to  do  on  motion  of  tlie  prosecuting  at 
1  Archb.  Orim.  Pi.  Sn  Ft.  (Pom.  Nol 
318;  Code  Proc.  {  1372.  Indeed,  tbe 
lant  would  have  had  no  legal  ground  o 
plaint  if  a  second  information  had  bee 
against  him  during  the  pmdency  of  tb 
SUte  V.  Preldrich,  4  Wash.  204,  2J 
1066,  30  Pac.  328,  and  31  Pac.  332. 

We  think  ttie  court  did  not  abuse  ti 
oretion  vested  in  It  by  section  1301 
Code  in  denying  the  challenge  for  cai 
terposed  by  the  defendant  to  tbe 
Adams.  The  record  discloses  that  up< 
trial  of  the  challenge  the  juror  state 
he  was  not  acquainted  with  the  defe 
and  knew  nothing  about  the  case 
what  he  read  in  a  newspaper;  that  be 
ed  no  opinion  from  what  he  had  read 
the  guilt  or  innocence  of  the  defendan 
then  had  no  such  opinion,  but  that  w: 
read  in  the  newspaper  created  a  kind 
pression  upon  his  mind,  which  he  "exp 
would  require  a  certain  amount  of  ev 
to  renove.  He  further  stated  tbat  as  t 
be  could  entirely  disregard  this  impr 
and  render  a  verdict  according  to  H 
dence  and  the  law  as  givai  by  the  conr 
had  heard  no  discussion  of  the  molts 
cose  by  any  person  or  persons;  and  bi 
ed,  in  response  to  a  question  proponnr 
the  court,  that  tils  mind  would  yield  as 
ly  to  the  evidence  as  If  he  had  never 
anything  whatever  about  the  case. 
this  state  of  facts,  the  doctrine  annonn' 
this  court  in  Rose  v.  State,  2  Wash.  S 
26  Pac.  264,  Is  not  applicable  See  Code 
I  346.  It  Is  evident  from  the  whole  ex; 
tion  of  this  Juror  that  any  impression  oi 
Ion  which  he  may  have  entertained  as 
guilt  or  Innocence  of  the  defendant  w 
evanescent  and  unsubstantial-  to  bii 
mind  or  cloud  his  Judgment 

It  is  claimed  on  behalf  of  the  api 
that  the  Juror  Wblstier,  who  was  not 
lenged,  was  in  fact  not  impartial,  am 
previously  to  the  trial,  expressed  an  o 
indicative  of  prejudice  against  the  app 
and  that  for  this  reason  the  court 
In  overruling  appellant's  motion  for  i 
trial.    Upon  his  examination  as  to  hli 
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petency  to  aerre  aa  a  Jnror  in  tbls  case  the 
■aid  WhiatUr  stated.  In  effect,  that  he  knew 
nothing  about  the  case,  farther  than  a  state- 
ment which  he  saw  In  a  newspaper  called  the 
Winlock  Pilot,  to  the  effect  that  the  de- 
fendants had  had  a  preliminary  examlna- 
tiOD,  and  were  held  for  trial;  that  the  ar- 
ticle he  read  made  no  impression  npon  his 
mind,  and  that  he  had  no  bias  or  prejudice 
for  w  against  the  defendants,  and  had 
ndttier  fo-med  nor  expressed  any  opinion  a6 
to  their  ffollt  or  innocence.  But  upon  the 
hearing  of  the  motion  for  a  new  trial  the 
appellant  produced  the  affidavit  of  one  Lan- 
dnrm,  which  was  corroborated  by  Lang- 
home,  in  which  it  was  stated  that  on  Jan- 
nary  21,  1898,  Whistler,  in  a  conversation  In 
his  barber  shop  at  Winlock,  remarked,  in 
substance,  that  from  what  be  had  read  and 
heard  about  the  case  he  believed  they  (mean- 
ing the  defendants)  would  be  convicted,  and 
that,  If  what  he  had  read  was  true,  they 
ought  to  be  convicted  on  general  principles, 
and  he  believed  they  would  be  convicted. 
Whistler,  in  a  counter  affidavit  filed  on  be- 
half of  the  state,  vigorously  denied  making 
any  such  remarks,  and  asserted  that  prior 
to  the  trial  he  took  no  Interest  whatev^  In 
the  case,  and  had  no  conversation  with  any 
one  as  to  its  merits,  and  had  at  the  time  at 
the  trial  formed  no  opinion  as  to  the  gallt  or 
innocence  of  the  defendant  It  appears  from 
the  affidavit  of  WhisUer  that  at  the  Ume 
mentioned  by  L«ndrum  and  lAnghome  the 
latter  were  not  the  only  persons  present  in 
Ills  tMurber  shop,  and  it  is  therefore  possible 
that  both  Landmm  and  Langhome  were  ml»- 
taken  as  to  the  penson  who  made  the  declara- 
tims  attributed  to  Whistler.  But,  even  if 
he  did  make  use  of  the  expressions  set  out 
in  the  affidavit,  it  does  not  necessarily  fol- 
low thereftom  that  he  was  not  a  fair  and 
Impartial  Juror  in  the  ttlal  of  the  case.  The 
opinion  expressed  was  purely  hypothetical, 
and  wonld  not  alone  have  been  sufficient 
cause  toe  granting  a  new  trial.  It  is  not 
every  opinion,  formed  or  expressed,  that  wiU 
disqualify  a  Jnror,  but  only  such  as  prevent 
the  (iving  of  a  fair  trial  and  impartial  ytr- 
dicL 

No  demurrer  was  interposed  to  the  in- 
formation in  the  court  below,  nor  is  it 
claimed  here  tliat  the  facts  therein  stated 
do  not  oonstltnte  a  crime;  but  It  is  con-. 
tended  with  much  earnestness  and  ability 
by  the  leameA  counsel  for  the  appellant 
tliat  it  charges  the  defendants  with  volun- 
tary manslaughter,  whereas  the  proof  shows 
that,  if  any  crime  was  committed  at  all, 
it  was  that  of  Involuntary  manslaughter,  and 
that,  therefore,  the  information  was  not  sus- 
tained by  the  evidence,  and  consequently  the 
court  erred  in  refusing  to  grant  the  motion 
in  arrest  of  Judgment,  which  was  based  up- 
on that  ground,  niat  a  party  informed 
against  for  voluntary  manslaughter  cannot, 
under  section'  7  of  our  Penal  Code,  be  con- 
victed of  iarobtntur  manalangbter,  seems 


to  be  conceded  l>y  counsel  for  the  respondent; 
but  they  Insist  that  the  information  in  this 
case  in  fact  charges  the  defendants  with 
the  commission  of  involuntary,  and  not  vol- 
untary, manslaughter.  In  order  to  deter- 
mine which  of  these  views  is  the  correct 
one,  it  becomes  necessary  to  determine  what 
facts  are  set  oat  in  the  Information,  the 
material  portion  of  which,  so-  far  as  the 
question  now  under  ctmsideratlon  is  con- 
cerned, Is  as  follows:  "Gomes  now  A.  B. 
Bice,  prosecuting  attraney  for  the  said  Lewis 
county,  state  of  Washington,  the  said  su- 
perior court  of  the  said  Lewis  county  l>elng 
in  session,  and  the  grand  Jury  for  said  coun- 
ty not  being  in  session;  and  now  here  said 
prosecuting  attorney  gives  the  said  superior 
court  to  understand  and  to  be  Informed  by 
this  Information  that  the  above-named  James 
D.  Minkler,  C.  A.  Oile,  and  Catherine  Mo- 
Owmlck  are  guilty  of  the  crime  of  man- 
slaughter, committed  as  foIlowB:  The  said 
James  D.  Ifinkler,  U.  A.  Oile,.  and  Catherine 
McCormick,  in  said  Lewis  county,  state  of 
Washington,  to  wit,  the  6th  day  of  Decem- 
ber, A.  D.  1892,  with  force  and  arms,  in 
and  upon  the  body  of  one  AtCred  Wright, 
then  and  there  being,  unlawfully  and  feloni- 
ously did  make  an  assault,  and  that  th^, 
the  said  James  I>.  Minkler,  TJ.  A.  Oile,  and 
Catherine  McCormick,  did  then  and  there 
unlawfully,  feloniously,  and  forcibly,  with  a 
certain  knife  and  saw  and  other  edged  in- 
struments which  they,  the  said  James  D. 
Minkler,  U.  A.  Olle^  and  Catherine  McCor- 
mick, in  th^  hands  then  and  there  held,  in 
and  upon  the  right  hip  of  him,  the  said 
Alfred  Wright,  then  and  there  unlawfully, 
willfully,  and  feloniously  did  strike  and 
thrust,  giving  to  the  said  Alfred  Wright  then 
and  there  and  thereby,  with  the  said  knife, 
saw,  and  other  edged  Instruments,  in  and 
upon  the  said  right  hip  of  the  said  Alfred 
Wright,  a  mortal  wound,  of  the  breadth  of 
four  inches  and  of  a  depth  of  six  inches, 
severing  and  mutilating  the  femur  bone  at 
the  right  leg  of  him  the  said  Alfred  Wright; 
and  tliat  the  said  James  D.  Minkler,  C.  A. 
Gile,  and  Catherine  McCormick,  did  then 
and  there  continuously,  team  said  Sth  day 
of  December,  A.  D.  1892,  until  the  13th  day 
of  December,  A.  D.  1892,  unlawfully,  wlll- 
fnlly,  and  feloniously  and  with  force  and 
arms  place  and  keep  the  body  of  him,  the 
said  Alfred  Wright,  in  and  upon  a  filthy, 
offensive,  and  luclean  bed,  In  a  filthy  room, 
filled  with  vile,  unhealthy,  and  poisonous 
atmosphere;  and  the  said  James  D.  Minkler, 
V.  A.  Gile,  and  Catherine  McCormick  did 
then  and  there  continuously  from  the  said  ' 
Sth  day  of  December,  A.  D.  1892,  until  the 
13th  day  of  December,  A.  D.  1892,  unlawful- 
ly, willfully,  and  feloniously  keep  said  wound 
upon  the  said  right  hip  of  him,  the  said 
Alfred  Wright,  In  an  nndean  and  filthy 
condition,  then  and  there  giving  to  the  said 
Aifted  Wright,  by  then  and  there  unlawfully. 
willfolly,  fUonlously  and  malidooriy  strlk 
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Ing  and  thrusting  with  the  knife,  saw,  and 
other  edged  Instruments  aforesaid,  In  and 
upon  the  said  right  hip  of  him,  the  said 
Alfred  Wriest,  and  giving  him,  the  said 
Alfred  Wright  a  mortal  wound,  four  in- 
ches In  breadth  and  of  the  depth  of  six  In- 
ches, and  severing  and  mutilating  the  femur 
bone  of  tho  right  leg  of  him,  the  said  Alfred 
Wright,  as  aforesaid;  and  by  then  and  there 
unlawfully,  willfully,  and  feloniously  placing 
and  keeping  the  body  of  him,  the  said  Al- 
fred Wright,  in  and  upon  a  filthy,  offensive, 
and  unclean  bed,  in  a  filthy  room,  filled  with 
vile,  unhealthy,  and  poisonous  atmosphere 
as  aforesaid;  and  by  then  and  there  un- 
lawfully, willfully,  and  feloniously  keeping 
said  wound  upon  the  right  hip  of  him,  the 
said  Alfred  Wright,  in  an  unclean  and  filthy 
condition  as  aforesaid,  several  mortal  In- 
juries In  and  upon  the  right  hip  and  other 
parts  of  the  body  and  the  lungs,  stomach, 
and  blood  of  him,  the  said  Alfred  Wright,— 
of  which  said  mortal  injuries  the  said  Al- 
fred Wright,  from  the  said  5th  day  of  De- 
cember, A.  D.  1892,  to  the  23d  day  of  De- 
cember, A.  D.  1892,  in  the  county  and  state 
aforesaid,  did  languish,  and,  languishing,  did 
live;  on  which  23d  day  of  December,  A.  D. 
1892,  at  the  county  and  state  aforesaid,  of 
the  mortal  wounds  and  injuries  aforesaid, 
the  said  Alfred  Wright  aforesaid,  died. 
And  BO  the  prosecuting  attorney  aforesaid 
does  say  and  give  the  superior  court  afore- 
said to  imderstand  that  the  said  James  D. 
Mlnkler,  U.  A.  Oile,  and  Catherine  McCor- 
mlck,  at  the  said  Lewis  county,  and  state 
of  Washington,  In  the  manner,  at  the  time, 
and  by  the  means  aforesaid,  him,  the  said 
Alfred  Wright,  unlawfully,  willfully,  and 
feloniously  did  kill  and  slay,  contrary  to  the 
form  of  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Washington."  It  will 
be  perceived  that  it  is  nowhere  averred  In 
this  Information  that  the  accused  killed  the 
deceased  involuntarily,  but  In  the  commis- 
sion of  some  unlawful  act;  but  such  aver- 
ments, though  highly  proper,  are  not  ab- 
solutely necessary  in  order  to  constitute  a 
charge  of  Involuntary  manslaughter,  if,  from 
the  facts  alleged,  the  Inference  arises  that 
death  resulted  involuntarily  from  the  com- 
mission of  an  unlawful  act  on  the  part  of 
the  accused.  Brown  v.  State,  110  Ind.  486, 
11  N.  B.  447.  Neither  Is  it  alleged  in  the 
information  that  the  accused  voluntarily 
killed  the  deceased,  unless  the  language  used 
in  the  dosing  portion  thereof,  commencing 
with  the  words  "and  so,"  amounts  to  such 
an  averment.  This  is  admitted  by  counsel 
for  the  appellant,  but  they  contend  that 
the  words  referred  to  clearly  show  that  the 
crime  of  vohintary  manslaughter  was  intend- 
ed to  be  charged.  We  have  heretofore  had 
occasion  to  determine  the  effect  of  similar 
language  in  Indictments,  and  It  may  be  said 
to  be  the  doctrine  of  this  court  that  the 
allegations  in  question  are  but  the  statement 


of  a  conclusion  drawn  by  the  accuser 
the  facts  stated  in  the  body  of  the  ii 
ment  or  Information,  and  constitute  n 
sential  part  thereof,  (Leonard  v.  Terri 
2  Wash.  T.  393,  7  Pac.  872;  Bhinton  y.  £ 
1  Wash.  St  265,  24  Pac.  438,)  and  i 
properly  be  omitted  altogether.  While 
information  does  state,  in  substance,  tha 
defendants  unlawfully,  willfully,  and  fi 
ousiy  Infilcted  a  mortal  wound  or  wc 
upon  the  deceased,  it  fails,  as  we  have 
to  state  as  a  fact  that  the  killing  ol 
deceased  was  willfully  or  voluntarily  i 
We  therefore  conclude  that  it  states 
sufficient  to  constitute  the  crime  of  inv 
tary  manslaughter,  and  that  there  ws 
error  committed  by  the  court  in  refusij 
arrest  the  Judgment. 

The  evidence  given  upon  the  trial 
closes  the  fact  that  the  appellant  Is  a  i 
clan  and  surgeon,  and  that  the  wounds 
tioned  in  the  Information  were  made  li 
performance  of  a  surgical  operation, 
the  information  Is  silent  as  to  the  rela 
existing  between  appellant  and  the  dece 
and  hence  it  is  argued  that  it  Is  defectl 
that  regard,  and  insufficient  to  admit 
dence  of  the  manner  in  which  the  oper 
was  performed.  It  is  an  elementary  p 
pie  in  criminal  pleading  tliat  every  s] 
fact  which  constitutes  an  essential  on 
the  offense  charged  must  be  fully  set 
In  the  indictment  or  information.  W 
Grim.  PI.  I  151.  And  we  would  be  inc 
to  adopt  the  view  of  counsel  if  we  wen 
Isfled  that  the  fact  that  the  defendant  ii 
Instance  was  a  surgeon  was  such  an  e 
tial  ingredient  of  the  crime  charged  tha 
omission  to  state  it  In  the  information 
dered  it  defective,  or  caused  any  Injui 
the  defendant,  or  deprived  him  of  any 
whatever.  But  we  are  not  so  satisfied, 
do  not  think  that  appellant  was  preju 
by  the  want  of  such  an  averment.  N 
this  information  without  precedent  In 
particular  now  under  discussion.  In  the 
case  of  Com.  v.  Pierce,  138  Mass.  16a 
defendant,  who  was  a  practicing  physl 
was  indicted  for  manslaughter  in  cai 
the  death  of  a  patient,  but  it  was  nov 
alleged  In  the  Indictment  that  the  rel 
of  physician  and  patient  existed.  Th 
pacity  in  which  the  defendant  acted  wi 
that  case  as  In  this,  only  disclosed  bj 
proofs.  It  was  a  strongly  contested 
tion  at  the  trial  of  this  case  whether  th 
pellant  did  not  in  fact  perform  a  highly 
gerous  and  unnecessary  surgical  oper 
upon  the  deceased,  without  his  consei 
knowledge;  and  cogent  testimony  was 
duced  before  the  Jury  for  the  pnrp« 
proving  that  the  appellant  was  only 
ployed  to  reduce  a  supposed  dislocatlc 
the  head  of  the  femur  by  simply  pullini 
Ixine  into  its  proper  place.  While  th 
fendant  himself  testified  that  he  did  no 
but  wtiat  he  was  called  and  requested 
by  the  deceased,  he  also  testified  tlia 
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first  tblng  be  did,  after  rendering  tbe  old 
gentleman,  Mr.  Wright,  Insensible  by  means 
of  anaesthetics,  was  to  put  deceased's  right 
leg  over  his  (appellant's)  shoulder,  and 
"surge"  upon  It  until  he  found  It  impossible 
or  Impracticable  to  break  up  the  anchylosis 
that  existed  between  the  dorsal  port  of  the 
ilium  and  the  head  of  the  femur.  This  tes- 
timony, which  was  corroborated  by  other 
witnesses,  tended  to  show  to  the  Jury  that  It 
might  have  been  the  understanding  that  the 
deceased  was  not  to  submit  himself  to  a 
more  dangerous  operation  with  knife  and 
saw.  Failing  to  set  the  Joint  by  pulling  the 
leg  as  above  stated,  the  appellant  then  made 
a  long  and  deep  incision  In  the  hip  of  the 
deceased,  and,  with  saw  and  forceps,  rft- 
moved  a  portion  of  the  neck  of  the  femur, 
for  the  purpose,  as  he  says,  of  straightening 
the  limb.  The  anchylosis,  however,  was  not 
broken  up,  and  In  fact  It  was  revealed  upon 
a  post  mortem  examination  that  the  hip  Joint 
bad  been  only  partially  dislocated.  If  at  all, 
as  the  head  of  the  femur  was  stlU  In  the 
acetabulum,  and  firmly  attached  to  the  side 
thereof.  This  operation  consumed  consider- 
able time,— about  an  hour  according  to  the 
testimony,— and  the  deceased,  who  was  an 
old  and  rather  feeble  man,  lingered  some 
two  weeks  thereafter,  and  then  died.  The 
defendant  undertook  to  Justify  the  cutting 
on  the  groimd  that  It  was  necessary  In  or- 
der to  remove  pus,  which  had  gathered  there 
to  such  an  extent  aa  to  endanger  the  pa- 
tient's Ufe,  and  the  removal  of  a  portion 
of  the  femur  on  the  ground  that  It  was  In 
a  condition  styled  necrosis,  or,  In  other 
words,  decayed. 

A  great  deal  of  the  testimony  touching  the 
character  of  the  operation,  the  propriety  of 
performing  It  at  all,  and  the  subsequent 
treatment  of  deceased,  was  objected  to  on 
the  ground  that  It  was  Irrelevant  and  Imma- 
terial, and  not  sustained  by  the  Information. 
It  is  not  practicable  to  set  forth  all  of  this 
testimony,  and  we  will  therefore  simply  say 
that,  under  the  circumstances  of  this  case, 
we  are  of  the  opinion  that  It  was  competent 
and  admissible. 

We  think  the  dying  declarations  of  the  de- 
ceased were  properly  admitted  In  evidence. 
It  was  shown  by  competent  testimony  that 
after  he  had  lost  all  hope  or  expectation  of 
recovery,  and  while  under  a  solemn  sense  of 
impending  death,  he  made  the  statement, 
among  others,  that  he  bad  been  "butchered" 
by  the  doctors  and  the  old  woman,  Mrs. 
McCormlck.  The  objection  Is  that  the  dec- 
laration was  but  the  expression  of  an  opin- 
ion, and  not  the  statement  of  a  fact,  as  to 
the  cause  of  the  declarant's  death;  but  we 
are  Inclined  to  view  it  otherwise.  The  word 
"butchered"  simply  means  killed  in  an  un- 
nsnal,  cruel,  or  wanton  manner,  and  no  mwe 
expresses  an  opinion  than  the  word  "killed" 
when  used  without  qualification.  The  mo- 
tion to  strike  out  this  portion  of  the  testi- 
mony was  prop^Iy  denied. 


At  the  close  of  the  trial,  counsel  for  the 
defendant  asked  the  court  to  give  numerous 
Instructions  to  the  Jury,  some  of  which  were 
refused,  and  exception  taken;  and  the  rul- 
ing of  the  court  thereon  is  allegred  as  error. 
Many  of  these  objections,  however,  were  not 
urged  upon  the  argument  in  this  court,  and 
therefore  will  not  be  discussed.  But  some- 
of  them  were  earnestly  argued,  and  pressed 
upon  our  attention,  and  will  now  be  specif- 
ically considered.  Upon  the  subject  of  rea- 
sonable doubt  the  defendant  asked,  and  the 
court  refused,  the  following  instruction:  "No. 
14.  A  reasonable  doubt  Is  never  an  absolute, 
but  always  a  relative,  question.  A  reason- 
able doubt  for  a  trial  Juror  Is  such  a  doubt 
as  a  man  of  ordinary  prudence,  sensibility, 
and  decision,  in  determining  an  Issue  of  like 
concern  to  himself  as  that  before  the  Jury 
to  the  defendant,  would  allow  to  have  any 
Influence  whatever  upon  him,  or  make  him 
pause  or  hesitate  in  arriving  at  his  deter- 
mination." This  Instruction  seems  to  be. 
couched  In  the  Identical  language  of  Qhlef 
Justice  Greene  in  defining  a  reasonable 
doubt  In  the  opinion  delivered  by  him  in  the 
case  of  Leonard  v.  Territory,  2  Wash.  T.  381, 
7  Pac.  872.  But,  with  due  deference  to  the 
learning  and  ability  of  that  eminent  Jurist 
and  his  concurring  associates,  we  are  con- 
strained to  say  that  we  are  not  willing  to 
accept  that  as  the  settled  d^nltion  of  this 
court,  to  the  exclusion  of  all  other  defini- 
tions that  may  be  given.  Any  instruction 
on  the  question  of  reasonable  doubt  which 
tends  to  explain  the  meaning  of  the  term, 
without  confusing  the  minds  of  the  Jury, 
ought  not.  In  our  opinion,  to  be  deemed  er- 
roneous. In  fact,  as  was  well  said  by  the 
supreme  court  of  the  United  States  in  Miles 
V.  V.  S.,  103  U.  S.  304:  "Attempts  to  ex- 
plain the  term  "reasonable  doubt'  do  not 
usually  result  in  making  it  any  clearer  to 
the  minds  of  the  Jury."  And,  that  being  so, 
we  apprehend  it  would  be  better  in  most 
cases  not  to  undertake  to  explain  It  at  all. 
In  this  instance  the  trial  Judge  charged  the 
Jury  as  follows:  "A  doubt,  to  Justify  an 
acquittal,  must  be  reasonable,  and  it  must 
arise  from  a  candid  and  Impartial  Investi- 
gation of  all  the  evidence.  If,  after  consid- 
ering all  the  evidence  in  this  case,  you  can 
say  that  you  have  an  abiding  conviction  of 
the  truth  of  the  charge,  then  .vou  are  satis- 
fled  beyond  a  reasonable  doubt,  and  should 
convict;  if  yon  have  not  such  a  conviction, 
you  should  acquit."  This  charge  having 
been  given  to  the  Jury,  we  fall  to  see  wliere- 
In  the  defendant  was  Injured  by  the  court's 
refusing  to  give  t^e  Instruction  requested"  by 
him.  The  Jury  were  no  doubt  as  much  en- 
lightened by  the  Instruction  given  as  they 
would  have  been  by  the  giving  of  the  one 
refused.  The  charge  given  was  at  least  as 
comprehensive  as  that  given  to  the  Jury  by 
Mr.  Justice  Field  in  T7.  S.  t.  Knowles,  4 
SavTy.  521,  wherein  he  defined  a  reasonable 
doubt  aa  a  "doubt  founded  upoa-a  consldera- 
Jigitizcd  by  VjOOQ  fC 
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tion  of  all  the  circumstances  and  evidence, 
and  not  a  donbt  resting  upon  mere  conjec- 
ture or  speculation." 

It  Is  also  contended  that  instructions  num- 
bered 8,  11,  and  29  should  have  been  given 
as  requested.  They  are  as  follows:  "No. 
^  If  you  fail  to  ilnd  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  deceased, 
Alfred  Wright,  died  from  the  wound  made 
by  defendant  in  the  hip,  and  you  find  that 
the  deceased  consented  to  the  performance 
of  the  operation  which  the  evidence  shows 
was  performed,  then  you  must  acquit  the  de- 
fendant of  even  assault  and  battery."  "No. 
11.  That  in  showing  the  cause  of  the  death 
the  evidence  must  be  so  strong  that  It  will 
not  admit  of  a  reasonable  doubt;  and  you 
can  indulge  in  no  presumptions  in  aid  of 
the  evidence  in  order  to  arrive  at  the  conclu- 
sion that  the  wound  in  deceased's  hip,  and 
the  subsequent  treatment  of  him,  caused  his 
death."  "No.  29.  If  you  find  from  the  evi- 
dence that  the  defendant  performed  the  oper- 
atiod  without  the  consent  of  the  deceased, 
but  do  not  find  beyond  a  reasonable  doubt 
that  the  wound  was  the  cause  of  his  death, 
then  yon  may  And  the  defendant  guilty  of 
manslaughter  or  assault  and  battery."  A 
mere  glance  at  the  instruction  last  above  set 
forth  will  show  that  the  court  committed  no 
error  In  refusing  to  give  it  to  the  Jury  without 
modification.  If  the  operation  was  perform- 
ed without  the  consent  of  the  deceased,  and 
did  not  result  in  his  death,  it  is  impossible 
to  see  how  the  defendant  could  be  lawfully 
convicted  of  the  crime  of  manslaughter.  But 
it  is  argued  tliat,  if  this  instruction  was 
wrong,  then  instruction  No.  8  must  be  cor- 
rect, and  should  not  have  been  refused.  But 
this  Instruction  Is  also  wrong,  for  the  reason 
that  It  assumes  that  consent  to  a  surgical 
operation  in  dangerous  cases  Is  a  good  de- 
fense, though  the  effect  be  fatal,  irrespec- 
tive of  the  manner  in  which  it  may  be  per- 
formed; which  cannot,  in  our  Judgment,  be 
the  law.  Consent  Is  only  a  good  defense, 
in  such  cases,  where  the  operation  is  per- 
formed with  due  care  and  skill.  Desty, 
Crim.  Law,  33a;  Kerr,  Hom.  §  26.  It  Is 
no  excuse  for  recldessness,  or  even  want  of 
usual  skill.  See  1  Whart  Crim.  Law,  { 
362.  See,  also,  Com.  v.  Pierce,  supra.  The 
eleventh  instruction  was  misleading,  and  for 
that  reason  alone  was  properly  refused. 
While  Intelligible  to  the  mind  of  a  lawyer, 
it  would  most  lilcely  have  been  entirely  mis- 
understood by  the  Jury.  From  a  careful 
consideration  of  all  the  instructions  given, 
we°  feel  satisfied  that  the  law  applicable  to 
the  facts  in  this  case  was  fairly  and  fully 
presented  to  the  Jury,  and  that  was  all  the 
defendant  had  a  right  to  claim. 

The  further  point  is  made  In  appellant's 
brief  that  the  cause  of  death  was  not  shown 
beyond  a  reasonable  doubt  A  number  of 
expert  witnesses  gave  opinions  upon  that 
question.  Some  of  them  were  positive  that 
deceased  died  from  the  effect  of  the  surgical 


operation,  while  others  seemed  to  tlilnl 
death  might  have  resulted  from  some 
cause.  The  condition  of  deceased's  t 
the  time  of  the  opei'ation  was  shown  to 
been  better  than  it  had  been  for  month 
ylously.  He  was  not  sllown  to  be  suf 
from  any  disease;  but  it  appears  that 
the  operation  was  performed  he  neve 
lied,  but,  on  the  contrary,  steadily  dec 
until  he  dl«d.  With  all  the  drcumsl 
and  evidence  before  them,  the  Jury  taai 
versely  to  appellant's  contention,  and  v 
unable  to  say  that  their  conclusion  1 
supported  by  the  evidence.  Some  otbi 
jections  are  raised  by  the  appellant,  b 
we  do  not  think  they  are  tenable,  we 
not  further  extend  this  opinion  by  dl 
ing  them.  The  Judgment  ol  the  lower 
is  affirmed. 

DUNBAE,  O.  X,  and  STILES,  HOn 
SCOTT,  33.,  concur. 


MDLDOON  T.  SEATTLE  CITT  RT.  i 

(Supreme  Court  of  Washington.    Dec  30, 

Cable  Cars — Nboliokncb  or  Bexvants  —  I 
TO  Passbnoer— Riding  oh  Frbb  Pam 

1.  A  pasBenger  riding  on  a  street  cai 
gratuitous  pass  cannot  recover  for  persoi 
juries  occasioned  by  the  negligence  of  the 
pany's  servants,  where  the  pass  contains 
dition  exempting  the  company  from  suck 

2.  It  is  not  n^Ugence  per  sefor  a  past 
to  stand  on  the  front  platform  of  the  b 
car  of  a  cable  train,  where  it  ia  cnstoma 
passengers  to  do  so, .  and  there  is  Bo  n 
the  company  against  it. 

Appeal  from  superior  court.  Kins  co 
Richard  Osbom,  Jadga 

Action  by  F.  M.  Mnldooa  against  tli 
attle  City  Railway  Company  toe  pei 
injuries.  From  a  judgment  for  defer 
plaintiff  appeals.     Afllrmed. 

Andrew  F.  Burleigh,  for  appellant. 
H.  Thompson,  Edouard  P.  Edsen,  and 
E.  Humphries,  for  respondent 

STILES,  J.  In  this  case  the  bar* 
question  is  up  for  determination  whet 
person  riding  upon  a  public  street  cai 
on  a  free  pass,  can  recover  for  person 
juries  suffered  by  him  through  the 
gence  of  the  street-railroad  company's 
ants,  when  the  pass  had  printed  upoi 
back  of  it  such  a  condition  as  the  f< 
ing:  "The  person  accepting  this  pas 
sumes  all  risks  of  accidents,  and  exp: 
agrees  that  the  company  shall  not  be  1 
under  any  circumstances,  whether  by 
gence  of  their  agents  or  otherwise,  fc 
jury  to  the  person,  or  for  loss  or  injn 
the  property  of  the  person,  using  this  ] 
It  is  a  general  rule  that  carriers  of 
sengers  for  hire  cannot  contract  against 
liability  for  damages  for  Injuries  to 
passengers,  and  this  rule  has  been  fteqi 
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held  to  be  none  the  less  operatire  when  the 
evidence  of  the  passenger's  right  to  travel 
was  pnt  In  the  lorm  of  a  free  pass,  If  In  fact 
there  was  a  consideration  for  the  Issuance 
of  it  Raihx)ad  Co.  t.  Lockwood,  17  WaU. 
357;  Railway  Co.  t.  Stevens,  95  U.  S.  656. 
The  cases  above  cited  expressly  refrain  from 
any  expression  of  opinion  as  to  what  the 
law  would  be  were  the  pass  pnrely  a  gratuity, 
-with  a  condition  against  liability.  There  are 
dosens  of  such  cases  as  Railroad  Co.  v. 
Lioctcwood  in  the  reports,  and  the  language 
of  many  of  them  is  fully  strong  enough  to 
Justify  counsel  in  claiming  that  they  would 
cover  the  case  of  a  gratuitous  pass  with  con- 
ditions. However,  nearly  all  of  them  are 
cases  where  drovers  or  other  shippers,  be- 
tag  nnder  the  necessity  of  accompanying  their 
Hbipments  of  stock  or  other  merchandise  to 
propwly  care  for  it  while  in  transit,  were 
granted  transportation  without  payment  of 
fare  eo  nomine,  but  where  the  federal  sn- 
preme  court  found  that  there  was  a  valuable 
consideration,  and  therefore  a  contract  of 
carriage  for  hire.  But  of  all  the  cases  called 
to  our  attention,  <»r  discovered  by  us  in  a 
somewhat  extended  examination  of  the  sub- 
ject, there  are  but  eight  where  the  naked 
<iaestion  of  liability  under  a  free  pass  with 
cMidltlons  was  presented.  There  may  be 
eome  others,  but  they  are  most  likely  to  be 
found  in  New  Tork  and  Ulinols,  where  the 
right  of  a  carrier  to  contract  against  haUl- 
Ity  has  long  been  recognized  in  some  form 
or  other.  Raihrood  Co.  v.  Bead,  (1865.)  87 
HL  484^  held  tiiat  a  passenger  travdlng  m 
such  a  pass  could  not  recover;  also,  Kin- 
ney V.  RaOroad  Co.,  (1869,)  34  N.  3.  Law, 
5ia  Jacobus  ▼.  Railroad  Co.,  (1S7S,)  20 
Hlnn.  12S,  (GO.  110,)  held  the  opposite, 
as  did  Rose  v.  Ralhroad  Oa,  (1874,)  39  Iowa, 
24&  Orlswold  V.  Railroad  Co.,  (1885,)  63 
Conn.  371,  4  Atl.  201,  and  Annas  v.  Railroad 
Co.,  (1886,)  67  Wis.  46,  SO  N.  W.  282,  held 
there'  eonld  be  no  recovery.  Railway  Co. 
T.  McGown,  (1886,)  65  Tex.  643,  followed 
Minnesota  and  Iowa;  but  Qnimt^  v.  Rail- 
road Co.,  (1890,)  160  Mass.  865,  23  N.  B.  205, 
decided  against  recovny.  The  Iowa  case 
was  largely  based  up<»i  a  statute  of  that 
■tatev  which  was  construed  to  prohibit  any 
attempt  at  limitation  by  the  carrier.  We 
bave  given,  these  cases  in  their  order  of 
time,  eo  that  it  may  be  seen  that  there  Is 
no  absolute  weight  of  authority  on  this  sub- 
ject The  language  of  the  most  of  the  text- 
books, of  which  a  dozen  or  more  have  been 
cited,  is,  so  far  as  any  opinion  is  expressed, 
for  the  most  part  favorable  to  a  right  of  re- 
covery in  such  cases;  but  Beach  on  Contribu- 
tory Negligence  (section  172)  and  Patterson's 
Railway  Accident  Law  (page  505)  are  the 
only  tKxdcs  of  this  class  which  give  any  con- 
■Ideratlon  to  the  cases  above  cited. 

There  can  be  no  question  as  to  the  propriety 
of  that  rule  of  law  which  prohibits  a  com- 
mon carrier  from  forcing  upon  any  person 
who  deals  with  it  in  Its  public  capacity  a 


condition  against  liability  arising  from  Its 
own  ne^Jgence.  Hie  very  Idea  of  a  public 
or  common  carrio',  with  its  features  of 
monoix>ly  and  right  of  eminent  domain,  bears 
with  it  to  the  modem  mind,  the  duty  of 
conveying  passengers  with  safety,  so  far  as 
Its  own  acts  are  concerned,  upon  the  pay- 
ment of  reasonable  compensation.  The  duty 
which  the  carrier  owes  to  the  public  and  to 
the  individual  Is  to  p^foriu  the  service 
safely,  without  any  limiting  conditions;  and 
therefore  such  conditions,  when  the  imposi- 
tion of  them  is  attempted,  violate  an  implied 
duty,  and  are  Justly  held  void.  "But  when 
the  intending  passenger  proposes  to  the  car- 
rier that  it  do  something  for  him  which  it  Is 
not  under  any  conceivable  circumstances, 
required  by  law  or  duty  to  do,  via.  to  carry 
him  without  any  compensation  wbatev», 
and  when  the  whole  matter  is  at  the  option 
of  either  party  to  agree  or  not,  It  is  difficult 
to  see  why  public  policy  should  step  in,  and 
deny  .the  right  of  the  carrier  to  Umlt  its 
chances  of  loss  in  the  operation,  even  though 
a  careless  servant  cause  unintentiouul  injury 
to  the  passengor.  The  theory  that  the  grant- 
ing of  passes  iq>on  conditions  like  this  will 
tend  to  demcsralize  the  servants  of  railway 
and  other  carriers,  and  thereby  Imperil  the 
limbs  and  lives  of  paying  passengers,  seems 
to  us  mere  fancy;  and  yet  this  is  about  the 
only  conslderatioa  nrged  by  those  courts 
which  hold  that  there  is  a  public  policy  lu 
the  way  of  such  agreements.  Absolutely 
gratuitous  passes  represent  but  an  Inflnites- 
imol  portion  of  the  mileage  actually  trav- 
eled, and  of  all  the  passengers  carried  bnt  an 
infinitesimal  number  are  Injured  by  the  car- 
rier's negligence.  The  precautions  adopted 
by  managers  and  employes  of  land  and  wa- 
ter transportation  companies  are  not  gauged 
by  the  fact  that  there  may  be  free  passen- 
gen  aboard,  and  never  will  be  while  the  doc- 
trine of  respondeat  superior  has  Its  present 
healthy  existence.  Oonslderatloiu  of  bnat- 
ness  success,  of  competition,  of  the  preserva- 
tion of  expensive  machinery,  of  continuance 
in  employment,  of  the  safety  of  -their  own 
lives  and  limbs,  and,  to  some  extent  at 
least  of  humanity,  have  incalculably  more 
Influence,  upon  the  servants  of  these  carriers 
In  making  them  careful  than  any  thought 
of  damage  suits  in  favor  of  free  passengers. 
It  is  only  In  the  rarest  Instnnces  that  dis- 
asters of  this  kind  occur  through  reckles.s- 
ness,  or  through  any  oth&t  cause  than  the 
innate  weakness  of  human  nature,  which 
cannot  forev»  maintain  a  perfect  guard. 
The  cases  from  Massachusetts,  New  Jersey, 
and  Wisconsin,  above  cited,  seem  to  us  to 
present  by  conclusive  argument,  the  better 
reason  on  this  subject  and  we  adopt  the 
views  therein  expressed,  and  hold  that  the 
person  who  accepts  a  pass  with  such  condi- 
tions indorsed  on  It  as  those  alleged  In  this 
case  Is  bound  by  their  terms.  It  follows 
that  the  demurrer  to  the  first  defense  should 
have  been  over 


^"^*^g,t  zed  by  Google 


424 


PACIFIC  BKPORTEB,  Vol.  35. 


(W 


The  nonerait  asked  by  appellant  was  prop- 
erly refused.  We  do  not  think  It  can  be 
Bald  that  It  is  negligence  per  se  for  a  pas- 
senger to  stand  upon  the  front  platform  of 
the  trail  car  In  a  moving  cable  train,  in  the 
absence  of  any  rule  of  the  company  against 
it,  and  where  It  has  been  the  custom  for  pas- 
sengers to  occupy  that  position.  Doubtless 
there  Is  more  liability  that  accidents  will 
occur  where  a  txa  Is  propelled  by  cable 
than  whwe  horses  are  used,  but  common  ex- 
perience has  not  discriminated  between  the 
two  to  the  extent  of  changing  the  rule  of 
law.  In  most  cases  of  this  class  the  question 
of  contribution  Is  one  for  the  Jury.  Wills 
V.  Railroad  Co.,  129  Mass.  351;  Nolan  t. 
Railway  Co.,  87  N.  Y.  63. 

If  the  question  of  the  conditloual  pass  be 
not  Iq^the  case,  and  the  Jury  find  that  the  ap- 
pellant was  negligent  In  causing  the  sudden 
stoppage  of  the  car,  and  that  no  failure  of 
respondent  to  use  ordinary  care  to  preserve 
himself  from  the  danger  of  such  accidents 
contributed  proximately  to  produce  his  In- 
Jmy,  then,  upon  a  new  trial,  respondent  will 
be  entitled  to  recover;  otherwise  he  will  not 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  first  defense,  and  proceed  with  a  new 
trial. 

DUNBAR,  0.  J.,  and  HOTT,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


HALL  &  PAULSON  PURNITUEH  00.  v. 
SCHMIDT  et  al. 

(Supreme  Court  of  Washington.     Jan.  6,  1894.) 

BOSD  AGAINST  JUDOMKNT — POSTPONEMKNT  BT 

Stipulatiox — Releasb  or  Sureties. 

Where  defendant  frives  a  bond  condition- 
ed to  pay  all  damages  that  may  be  recovered 
against  him  in  a  pending  suit,  a  stipulation  be 
tween  the  parties,  after  judgment  against  de 
fendant,  that  further  proceedings  shall  be  stay- 
ed pending  an  appeal  about  to  be  taken  to  the 
supreme  court  in  a  suit  between  other  parties 
involving .  the  same  principles,  and  that  the 
parties  shall  be  bound  by  tne  decision  in  such 
appealed  case,  does  not  release  the  sureties. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge.  ■ 

Action  by  the  Hull  &  Paulson  Furnltiu'e 
Company  against  Henry  B.  Schmidt,  Fred 
Klrschner,  and  Charles  Kennett.  Prom  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Jacobs  &  Jacobs,  for  appellant  P.  P.  Car- 
roll, for  respondent  Kennett  Turner  &  Mc- 
Cutcheon,  for  respondent  Klrschner. 

DUNBAR,  C.  J.  This  was  an  action  on  a 
bond  furnished  by  defendant  Schmidt  in  a 
certain  action  of  unlawful  detainer,  in  which 
the  appellant  was  plaintiff  and  Schmidt  was 
defendant  Respondents  were  sureties  on 
the  iKHid.  Separate  demurrers  were  filed  to 
the  complaint,  and  sustained  by  the  court 


Appellant  elected  to  stand  on  Its  compl 
whereupon  the  court  rendered  Judgmei 
favor  of  the  respondents,  respectively, 
their  costs  and  disbursements.  The  ei 
alleged  are  the  sustaining  of  respond' 
demurrers,  and  the  rendering  of  Judgi 
thereon. 

The  complaint  shows  that  on  Febraar; 
1891,  appellant  brought  an  action  (No.  10 
in  the  superior  court  against  tiie  defen 
Schmidt  for  the  recovery  of  the  posset 
of  certain  premises  in  King  county,  and 
for  the  recovery  of  the  sum  of  $220,  as 
for  said  premises;  that  subsequent  p 
Ings  were  filed  by  the  parties,  and  U 
duly  made,  and  that  a  writ  of  restlti 
was  granted  and  Issued  to  the  appel 
that  on  July  15,  1891,  defendant  was  g 
ed  leave  by  the  superior  court  to  r< 
possession  of  the  premises  upon  fiUi 
bond  in  the  sum  of  $1,000,  with  satlsfat 
sureties;  that  said  Schmidt,  on  July  24,  ; 
filed  a  bond  with  the  clerk,  and  the  es 
tlon  of  the  writ  of  restitution  was  therei 
stayed;  that  on  November  21,  1891,  th( 
perior  coiirt  ordered  that  the  bond  of  del 
ant  Schmidt  be  Increased  to  $1,600; 
on  November  27,  1881,  said  Schmidt,  as 
elpal,  and  the  respondents,  as  sureties, 
suant  to  said  order  of  the  court.  Jointly 
severally  executed  and  filed  a  bond  In 
penal  sum  of  $1,600,  conditioned  to 
plaintiff  such  sum  of  money  as  plaintiff  n 
recover  tor  the  use  and  occupation  of  the 
demised  premises  described  In  the  compl 
or  any  rent  due,  together  with  all  dam 
that  plaintiff  might  sustain  by  reason  ol 
defendant's  occupying  or  keeping  possa 
of  said  premises,  and  all  the  costs  of 
action;  that  on  or  about  the  30th  of  De 
ber,  1891,  the  plaintiff  and  defendant  In 
action,  by  their  respective  attorneys,  ent 
into  an  agreement  <»■  stipulation  in  wr 
whereby  said  plaintiff  and  defendant  ag 
to  stand  to  and  be  bound  by  the  dedsia 
the  supreme  court  of  the  state  of  WasI 
ton  In  the  case  of  Furniture  Co.  v.  Wl 
30  Pac.  665,  which  Involved  the  same  gei 
principles  as  were  involved  In  said  case 
10,257,  and  which  had  been  tried  in  th< 
perior  court  of  King  county,  and  a  vei 
therein  retiurned  against  the  defendant, 
defendant's  motion  for  a  new  trial  del 
and  Judgment  by  said  8up«-ior  court  ent 
in  the  lower  court  In  favor  of  the  {tlali 
and  against  the  defendant  therein,  i 
which  Judgment  an  appeal  was.  about  t 
taken  to  said  supreme  court;  that  It 
agreed  by  said  stipulation  that  the  tria 
said  cause  should  be  deferred  pending 
appeal,  and  If,  ui>on  such  appeal,  the 
preme  court  should  decide  said  appealed 
on  the  merits  against  the  defendants  tl 
In,  Wilbur  &  Johnson,  then  the  further 
gatlon  of  snld  action  should  cease;  that 
defendant  Schmidt  should  pay  all  costs  li 
superior  court  taxed  io  said  cause  No. 
257,  and  that  said  Schmidt  should  pa] 
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back  rent  tben  remaining  due  for  the  use  of 
Bald  premises,  as  provided  by  the  terms  of 
said  lease;  that  said  Schmidt  should  ac- 
knowledge his  tenancy  of  said  premises  un- 
der the  plaintiff,  and  remain  in  possession  of 
the  premises  leased  dm-lng  the  continuance 
of  the  lease,  on  paying  the  rent  according 
to  the  terms  thereof.  The  complaint  fur- 
ther showed  that  on  September  29,  1802,  the 
supreme  court  of  the  state  of  Washington  hav- 
ing decided  said  appealed  case  of  Furniture 
Ck>.  V.  Wilbur  In  favor  of  the  plalntlfT,  and 
In  favor  of  the  right  of  the  plaintiff  to  lease 
Bald  demised  premises,  and  collect  rent  there- 
from, on  motion  of  appellant,  and  on  said 
stipnlatlon  and  the  consent  of  the  defendant 
Schmidt,  the  superior  court  rendered  Judg- 
ment In  said  action  No.  10,257  In  favor  of 
appellant,  and  against  said  Schmidt,  for  the 
sum  of  $2,060,  as  rent  due  for  the  use  and 
occupation  of  said  premises  from  January  1, 
1891,  to  October  1,  1892,  together  with  costs 
and  disbursements  of  suit,  taxed  at  $74.70, 
and  Interest,  amounting  to  $66.50,  and  de- 
claring said  lease  forfeited  unless  the  defend- 
ant Schmidt  should,  within  10  days  from 
September  29,  1802,  pay  or  cause  to  be  paid, 
to  the  plaintiff,  said  Judgment  and  costs, 
and  acknowledge  in  writing  hia  tenancy  of 
the  said  premises,  and  &le  such  acknowledg- 
ment with  the  clerk,  all  of  which  said 
Schmidt  has  neglected  and  refused  to  do. 
The  complaint  alleges  the  amount  due,  the 
Judgment,  breach  of  the  bond  by  defendant 
Schmidt  and  the  other  defendants,  and  asks 
for  Judgment 

The  pertinent  question  here  la,  wbat  ef- 
fect had  the  stipulation  set  forth  In  the  com- 
plaint on  the  rights  of  the  sureties?  No 
question  Is  raised  as  to  the  regrularity  of  the 
proceedings  In  the  original  action  prior  to 
the  filing  of  the  stipnlatlon  therein.  It  Is 
claimed  by  the  appellant  that  Judgment 
against  the  principal  Is  conclusive  against 
the  sureties,  nnless  collusion  or  fraud  is  al- 
leged and  proven;  that,  vflthout  said  alle- 
gation and  proof,  the  sureties  can  question 
neither  the  validity  nor  the  amount  of  said 
Judgment  This  contention  seems  to  be  sus- 
tained by  Tracy  v.  Goodwin,  5  Allen,  400, 
and  by  the  cases  cited  by  2  Brandt,  Sur.  { 
632.  Bnt  It  seems  to  us  that  It  Is  not  neces- 
sary to  go  to  this  extent 'to  sustain  appel- 
lant's contention  that  the  sureties  In  this 
case  should  not  be  discharged.  It  Is  con- 
ceded by  appellant  that  the  liability  of  a 
surety  Is  not  to  be  extended  beyond  the 
terms  of  his  contract  and  that  the  liability 
cannot  be  varietl  or  enlarged  by  Judicial  con- 
struction; but  It  is  contended  that  the  com- 
plaint In  this  case  does  not  show  that  the 
liabilities  of  the  sureties  were  ext^ided  be- 
yond the  terms  of  their  contract,  or  that 
they  were  In  any  wise  enlarged  or  varied. 
This  contention,  we  think.  Is  fully  sustained 
by  Boynton  v.  Phelps,  62  111.  210;  Conner  v. 
Reeves,  103  N.  Y.  627,  9  N.  B.  430;  Tracy  v. 
Goodwin,  6  AUen,  400;   Bank  v.  Jones,  161 


Mass.  464,  24  N.  B.  593;  Stelnbock  t.  Bvans, 
122  N.  Y.  651,  25  N.  E.  020.  This  latter  case 
Is  as  near  the  case  at  bar  as  any  one  par- 
ticular case  Is  likely  to  be  like  another. 
There  it  was  held  that  the  mere  postpone- 
ment of  one  of  the  ordinary  proceedings  In 
a  case  In  which  an  undertaking  bad  been 
given  did  not  release  the  sureties.  There 
an  order  of  arrest  was  issued.  Defendant 
was  arrested,  and,  on  giving  an  undertaking 
as  prescribed,  was  discharged.  He  answer- 
ed, denying  the  alleged  false  pretenses. 
Thereafter  the  parties  entered  Into  a  writ- 
ten stipulation,  by  which  defendant  withdrew 
his  answer,  plaintiff  agreeing  not  to  enter 
Judgment  before  a  day  specified,  and  in 
case  defendant  paid  the  debt  in  instaUipents, 
as  stated,  tben  that  the  action  should  be 
discontinued.  In  case  defendant  made  de- 
fault and  plaintiff  entered  Judgment,  it  was 
stipulated  that  he  should  have  the  same  right 
to  enforce  the  Judgment  as  If"  it  had  been  en- 
tered on  «.  verdict  in  plaintiff's  favor.  The 
stipulation  contained  a  clause  to  the  effect 
that,  while  defendant  recognises  his  full  lia- 
bility for  the  debt,  he  "disclaims  any  ad- 
mission of  the  truth  of  the  allegations  of 
fraud,"  and  enters  into  the  stipulation  sole- 
ly to  provide  security  for  the  payment  as 
stipulated,  and  to  provide  a  remedy  in  case 
of  default  Subsequently,  defendant,  by  an- 
other stipulation,  waived  notice  of  applica- 
tion for  Judgment,  and  consented  that  Judge- 
ment might  be  enttfed  for  the  amount  de- 
manded In  the  complaint  Both  stipulations 
were  entered  into  without  the  knowledge  of 
defendant's  sweties.  Judgment  was  entered 
upon  the  stipulations.  In  an  action  upon 
the  undertaking,  held,  that  the  first  stipula- 
tion did  not  amount  to  a  waiver  of  the  charge 
of  fraud,  and  that  tbe  sureties  were  not  dis- 
charged by  the  stipulation  to  delay  entry 
of  Judgment  In  that  case  the  court  said: 
"We  do  not  think  that  a  mere  postponement 
of  one  of  tbe  ordinary  proceedings  in  a  case 
In  which  an  undertaking  has  been  given  re- 
leases tbe  sureties  from  liability.  The  rule 
contended  for  by  the  appellants  would  lead 
to  the  discharge  of  sureties  on  undertakings 
and  legal  proceedings  in  nearly  all  cases 
where  the  postponement  of  the  day  of  Judg- 
ment was  had  by  consent  of  the  parties  to 
the  action."  And  so,  in  this  case,  the  stipu- 
lation here  did  not  in  any  sense  enlarge  the 
liabilities  of  the  sureties,  and  did  not  go  fur- 
ther than  tbe  authority  of  the  principals  to 
stipulate  for  a  continuance.  It  has  never 
been  held,  and  never  can  be  held,  in  the  In- 
terest of  the  orderly  transaction  of  suits, 
that  the  principals  to  a  suit  caimot  stipulate 
for  a  continuance  of  the  cause,  from  time  to 
time,  or  from  term  to  term,  as  may  best  suit 
their  convenience,  without  consulting  and 
obtaining  the  consent  of  the  sureties.  It  is 
not  difficult  to  conclude  from  the  allegations 
of  the  complaint  that  this  stipulation  was  en- 
tered Into  for  the  benefit  of  both  parties, 
and  to  save  the  Incurring  of  unnet^cssary 
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costs,  and  the  result  shows  that  the  principal, 
for  whose  obli^tions  the  sureties  are  bound, 
was  saved  a  large  amount  of  costs  and  dis- 
bursements by  reason  of  the  stipulation. 

In  Conner  t.  Beeves,  supra,  the  court  holds 
that,  as  a  general  rule.  In  an  action  upon  a 
bond  of  indemnity  against  Judgments,  the 
sureties  thereon  are  concluded,  by  the  Judg- 
ment recovered  against  the  obligee,  from 
questioning,  except  for  fraudulent  collusion 
for  the  purpose  of  charging  the  sureties,  the 
existence  or  extent  of  his  liability  in  the  ac- 
tion wherein  It  was  rendered.  Where,  how- 
ever, the  Judgmmt  was  taken  by  consent  of 
the  obligee,  wbUe  he  Is  not  excluded  from 
the  protection  of  the  indemnity,  the  Judg- 
ment Is  presumptive  evidence  only  against 
the  sureties,  and  they  are  at  liberty  to  show 
that  It  was  not  founded  upon  any  legal  lia- 
bility, or  that  It  exceeds  such  liability.  In 
that  case  the  fourt  very  well  said:  "Can  It 
be  affirmed,  as  a  matter  oT  law,  that  the 
conditions  of  the  bond-  only  covered  Judg- 
ments obtained  upon  hostile  and  adverse  liti- 
gation, and  that  no  discretion  was  left  in  the 
sheriff  to  consent  to  a  Judgment,  although  he 
believed  that,  by  so  doing,  money  would  be 
saved  to  the  parties  ultimately  liable?  This, 
we  think,  would  be  a  too  strict  interpretation 
of  the  contract"  The  Judgment  in  this  case 
was  rendered  by  the  same  court  in  which  the 
action  was  conmienced,  and  Is  In  no  way  an- 
alogous to  the  cases  dted  by  the  respond- 
ents, where,  after  the  commencement  of  an 
action  and  bond  given,  the  principals  sob- 
mi  tted  their  case  to  arbitratl(Mi,  and  Judg- 
ment was  rendered  by  another  court  We 
have  examined  all  the  cases  dted  by  respond- 
epts,  and  none  of  them  sustain  their  position. 
Murfree  on  Official  Bonds  (section  765)  states 
the  proposlton  that  "a  anrety  is  released  by 
the  privity  of  the  obligee  to  the  breach  of 
the  bond,  or  by  the  interference  of  the  bene- 
ficiary which  causes  a  breach  of  the  bond." 
This  proposition,  no  doubt.  Is  correct,  but 
there  are  no  cases  dted  under  It  which  would 
sustain  the  theory  that  the  drcimistances,  as 
set  up  In  this  complaint,  would  amount  to  a 
breach  of  the  bond,  or  an  interference  of  the 
benefldary  which  causes  a  breach  of  the 
bond.  In  Niblo  v.  Clark,  3  Wend.  24,  It  was 
held  that  a  license  or  permission  by  a  plain- 
tiff to  a  defendant  to  depart  the  state,  and 
an  agreement  that  all  proceedings  on  the 
JudgmMit  against  him  shall  be  stayed  until 
his  return,  may  be  pleaded  In  bar  to  an  ac- 
tion against  the  ball  on  the  recognizance. 
The  decision  proceeds  upon  the  ground  "that 
it  is  an  act  of  fraud  In  the  plaintiff,  after 
having  Induced  the  prlndpal  to  depart  by 
agredng  to  suspend  all  proceedings  against 
him,  (and,  of  course,  against  the  bail,)  to 
avail  himself  of  such  absence,  induced  by 
his  own  act,  to  charge  the  ball."  And 
"that  the  plaintiff  has,  by  his  act,  greatly  In- 
creased the  risk  and  hazard  of  the  surety, 
by  entering  Into  an  arrangement  with  the 
inlndpal  which  Induced  him  to  leave  the 


state."  The  case  can  have  no  bea: 
the  case  at  bar.  In  Rathbone  v.  Wa 
Johns.  587,  where  a  plaintiff  made  a 
agreement  with  the  defendant,  agalns 
he  had  obtained  Judgm^it,  and  vr'. 
about  going  to  sea,  that  he  would  n< 
out  execution  against  him,  for  the  pm 
fixing  the  bail,  until  after  a  certain  d 
the  defendant  paid  the  plaintiff  a 
money  in  consideration  of  this  Indi 
and  this  arrangement  was  without  the 
edge  and  consent  of  the  ball.  It  was 
discharge  them.  This,  also,  fCNr  obvl( 
sons,  is  foreign  to  the  point  under  eo: 
tion.  Firkins  v.  Rudolph,  36  IlL  306 
case  of  replevin,  which  was  referre< 
arbitration  without  the  knowledge  a 
sent  of  the  sureties  on  the  replevli 
The  stipulation  in  this  case  was  In  n 
submitting  the  case  to  an  arbltrati 
was  simply  an  agreement  to  await  t] 
sion  of  a  higher  and  controlling  trlb 
the  question  of  law  Involved  In  the  c 
Andre  v.  Fitzhugb,  18  Mich.  94,  an 
ment  suit  was  commenced  against  t 
the  defendants.  On  the  trial  the  ] 
discontinued  as  to  two  of  the  defc 
and  proceeded  against  the  third,  and 
ed  Judgment  It  was  held  that  the  ; 
were  discharged,  and  for  the  best  of  i 
viz.  that  such  a  change  of  parties  as  i 
this  case  would  not  only  transform  th 
of  action  from  a  Joint  to  an  Individi 
but  would  necessarily  alt«r  the  open 
the  contract  of  the  sureties,  and  ' 
their  consent  In  People  v.  Brown,  i 
(Mich.)  9,  a  Joint  and  several  bond 
faithful  performance  of  the  duties  c 
iff,  dravm  In  the  penalty  of  $2S,oa 
having  been  signed  -by  the  sheriff  an 
obligors  and  his  sureties,  was  altered 
Judges  of  the  circuit  court  who  wf 
powered  to  direct  the  amount  of  the 
ty,  by  making  the  penal  sum  $20,01 
was  then  signed  by  17  other  sureties, : 
proved  and  filed  acordlng  to  the  i 
Held,  diat  the  bond  was  void  as  to 
sureties  who  signed  before  the  alterat 
made,  but  valid  as  to  those  who  slgi 
erwards.  This  case  raised  an  entire!} 
ent  question,  viz.  the  question  of 
sponsibillty  of  sureties  on  altered 
ments.  And  so  with  all  the  other  caai 
by  respondents  in  both  briefs.  They 
the  general  propositions  that  the  lloh 
a  surety  is  to  be  construed  strictly,  ta 
not  be  varied  or  enlarged  by  Jndid 
structlon;  or  that  the  plaintiff  has  n 
to  stay  the  execution  after  Its  levy  o: 
erty  of  the  principal  until  the  lien  Is 
to  grant  to  the  prlndpal  Indulgence  ai 
debt  has  been  matured;  and  cases  of 
lar  character,  based  upon  well-establls 
ulty  princiides.  But  they  have  failed 
a  case— indeed,  we  believe  that  none 
found— which  will  sustain  the  action 
court  In  sustaining  the  demurrers  to  th 

plaint   The  Judgment  is  theref<»e  re 
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ftnd  the  caoM  remanded,  wtOi  taiatractloiui 
t»  oTeimle  tb«  defflmrera  to  the  complaint 

SOOTT.  HOYT,   ANDERS,   and   STILES, 
JJ.,  concar. 


FBAZER  T.  MILLER  et  al. 

<Sapreme  Court  of  Washington.    Dec.  30, 1893.) 

Application  op  Patments— EviuESca  —  Record 
OS  Appeal. 

1.  A  Arm,   owing  plaintiff   for   work,   dls- 

■olTed,  and  plaintiff  continued  to  work  for  the 
remaining  partner,  who  paid  him  enough  to  sat- 
isfy either  the  sum  earned  before  or  uat  earn- 
-ed  after  the  dissolntion.  Held,  in  an  action 
against  the  firm  for  the  wages  earned  before 
the  dissolution,  that  it  was  competent  to  show 
that  plaintiff  had  sued  the  remaining  partner 
for  the  amount  earned  after  the  dissolution,  but 
that  snch  suit  had  been  dismissed,  to  diow  an 
application  by  plaintiff. 

2.  Where  the  record  of  the  prior  suit  was 
excluded  on  the  ground  that  it  was  irrelevant, 
the  supreme  court,  on  appeal,  may  consider  its 
admissibility,  though  the  statement  of  facts  on 
appeal  does  not  contain  said  records.  Dnnbar, 
C  J.,  and  Anders,  J.,  dissenting.  , 

3.  A  debtor  cannot  apply  to  a  particular 
debt  a  payment  made  by  him,  unless  be  does  so 
at  the  time;  if  he  does  not,  the  creditor  may 
make  the  application;  and,  it  neither  applies  it, 
the  law  will  credit  it  to  the  oldest  account. 

Appeal  from  supreme  court.  Pierce  coun- 
ty; Frank  Allyn,  Judgei.  # 

Action  by  H.  Frazer  against  Drew  Miller 
and  A.  J.  Miller.  From  the  Judgment,  A.  J. 
Miller  appeals.     Reversed. 

W.  W.  Likens  and  Ira  A.  Town,  for  ap- 
pellant   Hellis   ft   Hartman,   for   respond- 


SCOaT.  X  Tbe  defendants,  ftom  July  1, 
1888,  t»  March  e,  1880,  vrexe  engaged  In 
condnctlng  a  Uvery-atable  business  under  the 
Arm  name  of  MlUer  A  Son.  The  plaintifT 
wwked  for  them  during  this  time,  and  earn- 
ed fi90.  At  the  latter  date,  A.  J.  Miller 
sold  out  his  Interest  In  said  business  to  bis 
0on  Drew  Miller,  who  assumed  the  debts  of 
tbe  firm,  and  Frazer  continued  to  work  for 
the  son  from  March  6  till  August  31,  1880, 
and  earned  $352.  The  son  was  treasurer  and 
txwkkeeper  for  the  oopartnershlp  during  its 
-existence,  and  made  all  payments  of  wages, 
and  he  paid  plaintiff  various  sums  of  money 
-during  said  time,  amotmting  to  $193,  and, 
after  the  dissolution  of  said  firm,  he  made 
payments  to  him  amounting  to  $389.     No  re- 

-eeipts  wa:e  given  therefor.  If  tbe  total  of 
these  payments— $592 — be  applied  to  the  part- 
nership debt.  It  overpaid  Frazer's  claim 
against  the  firm  by  $102.  If  the  payments 
made  by  Drew  MiUer  after  the  dissolution 

-of  the  firm  be  applied  to  tbe  wages  earned 
by  plaintiff  while  working  for  him  Individual- 
ly, then  this  Individual  debt  would  be  satis- 
tied;  and  If  the  balance  of  $47,  together  with 
the  $193  paid  daring  the  existence  of  the  co- 

.  partnership,  be  applied  to  the  firm  Indebt- 


edness to  the  plaintiff,  a  balance  of  $250  ht 
left,  and  for  this  amount  he  sues,  with  in- 
terest ftom  March  6,  1890,  the  date  of  dis- 
solution. The  case  was  tried  by  a  jury,  who 
brought  In  a  verdict  for  the  plaintiff,  and 
the  defendant  A.  J.  Miller  appealed.  Most 
of  the  facts  in  the  case  are  undisputed.  All 
the  payments  In  question  were  made  after 
tbe  dissolution  of  the  firm,  without  any  ap- 
plication thereof  by  the  debtor.  It  is  con- 
tended that  the  plaintiff  applied  sufficient 
of  the  payments  upon  the  partnership  ac- 
count to  satisfy  the  same,  and  it  is  also  con- 
tended that,  if  no  application  of  said  pay- 
ments was  made  by  tbe  plaintiff  at  tbe  time 
he  received  them,  he  had  no  right  to  apply 
the  same  thereafter  in  satisfaction  of  the 
individual  indebtedness,  and  that  tbe  law 
would  apply  them  to  the  older  claim.  Tlie 
anthori'ties  dted  by  tbe  appellant  upon  this 
last  proposition  are  not  dbrectly  In  point, 
many  of  them  applying  to  a  case  of  contin- 
uing accotmt  between  the  same  parties,  and 
in  such  a  case  tbe  law  would  apply  the  pay- 
ments to  the  oldw  claims.  Plaintiff  con- 
tends that  he  applied  the  payments  made 
subsequent  to  the  dissolution  of  the  copart- 
nership, at  the  time  they  were  received,  upon 
tbe  Individual  indebtedness.  The  testimony 
Is  not  very  clear  as  to  this,  however,  bat  it 
does  appear  therefrom  that  he  asked  Drew 
Millar  to  settle  np  tbe  old  account  at  one  of 
said  times,  and  that  he  said  lie  wotdd  wait 
and  see  bis  father  abont  it  There  is  testi- 
mony to  show  that,  when  the  plaintiff  quit 
working  for  Drew  Miller,  be  asked  talm  to 
inake  out  a  bill  to  show  him  what  was  com- 
ing to  him,  and  that  said  Miller,  instead  of 
making  out  an  Itemized  bU,  gave  him  a 
statement  of  the  balance,  whldi  is  as  follows: 
"Due  Harry  Frazer,  ($300.00,)  three  hundred 
dollars,  for  labor.  Drew  Miliar."  It  Is  fur- 
ther contended  that  the  plaintiff  subseqnently 
brought  suit  against  Drew  Miller  for  tbe 
wh(de  of  said  claim,  bat  that  he  afterwards 
dlscontinoed  it,  and  biotight  the  present  ac- 
tion. 

Appellant  alleges  tbe  following  errors: 
First  That  the  court  erred  In  sustaining 
plaintiff's  objection  to  the  defendants'  offer 
in  evidence  of  the  papers  and  files  in  said 
former  action.  It  is  contended  by  the  re- 
spondent that  this  question  cannot  be  con- 
sidered, because  said  papers  were  not  made 
a  part  of  the  statement  of  facts,  and,  not  be- 
ing bete.  It  would  be  Impossible  to  say 
whether  they  ware  properly  excluded.  The 
record  in  relation  to  this  matter  is  as  fol- 
lows: "Q.  Look  at  this  paper,  if  yon  please, 
and  I  will  ask  you  if  a  paper  of  that  de- 
scription was  served  upon  you,  which  Is  the 
summons  In  the  case  4,573  in  this  court  A. 
Yes,  sir;  a  paper  of  this  description  was 
served  on  me.  Q.  Turn  it  over,  and  see  if 
you  can  tell  about  the  date.  Mr.  Heilig: 
We  will  admit  that  such  a  suit  has  been 
brought  and  dismissed.     Q.  Is  the  claim  tat 
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whiob  tbls  action  No.  4,573  was  bronght  the 
same  claim  for  whicb  this  dne  bill  was  exe- 
cuted by  you  on  the  31st  of  August,  1890? 
(Objected  to,  as  Immaterial  and  Irrelevant) 
Court:  Let  that  go  in.  Simply  make  the 
records  show  that  the  offer  is  to  show  that. 
(Objection  sustained,  and  exception  allowed.) 
Col.  LUtens:  We  offer  to  show  by  the  wit- 
ness that  the  obligation  or  the  demand  sued 
upon  in  the  case  No.  4,573,  entitled  'H.  Frazer 
against  Drew  Miller,'  in  this  court,  is  the 
same  demand  for  which  this  duebiU,  now  of- 
fered in  evidence  as  the  defendants'  Exhibit 
A  was  given.  (Objected  to,  on  the  ground 
that  the  plaintiff  is  not  suing  on  the  duebiU. 
It  is  irrelevant  and  immaterial.  Objection 
sustained,  and  exception  allowed.)  Col.  Lik- 
ens: We  now  offer  the  papers  In  the  case 
No.  4573,  entitled  'H.  Frazer  against  Drew 
MiUer,'  for  the  purpose  of  showing  the  ap- 
plication of  the  payments,  as  made  by  the 
plaintiff  himself,  that  were  made  after  the 
6th  day  of  March,  1890.  (Objected  to,  as  im- 
material and  irrelevant  Objection  sustain- 
ed, and  exception  allowed.)"  No  authori- 
ties were  cited  by  either  party,  and  the  only 
case  wo  have  found  upon  the  subject  is  Wil- 
liams V.  State.  127  Ind.  471,  26  N.  E.  1082, 
where  It  is  held  that  documents  offered  In 
evidence  and  excluded  must  be  made  a  part 
of  the  record  to  raise  the  question  on  appeal, 
and  there  is  no  doubt  but  that  this  should  be 
the  general  rule.  But  we  are  of  the  opinion 
that  there  may  be  exceptions  thereto.  The 
only  object  of  the  record  is  to  clearly  show 
the  question  which  was  presented.  A  ques- 
tion may  be  raised,  with  the  consent  of  Qie 
court  at  least,  by  an  offer  to  prove,  (Haynes, 
New  Trials  &  App.  S  110;)  and  in  this  case  It 
fully  appears  that  counsel  for  appellant 
sought  to  prove  that  respondent  bad  pre- 
viously brought  suit  against  Drew  Miller  in- 
dividually, upon  the  demand  sued  upon  in 
this  action;  and  said  counsel  offered  the 
record  in  said  action,  for  the  purpose  of 
showing  the  application  by  the  plaintiff  of 
the  payments  in  question  in  this  cose.  It 
was  objected  to,  as  Immato-Ial  and  irrele- 
vant No  question  was  raised  over  the  com- 
petency or  genuineness  of  the  record  or  pa- 
pers offered  for  that  purpose,  and  we  think 
it  fuUy  appears  that  they  were  excluded 
for  the  reason  that  the  court  deemed  the 
proof  immaterial,  and  that  It  was  understood 
to  be  upon  that  groimd  by  the  court  and  the 
parties.  The  statement  of  facts  appears  to 
have  been  regularly  settled,  and  the  court 
certifies  that  it  contains  all  the  material 
facts.  The  respondent  did  not  ask  to  have 
these  papers  included,  and,  while  it  was 
not  his  duty  to  do  so  to  have  the  case  prop- 
erly presented  upon  the  part  of  appellant, 
yet  under  the  circumstances,  here,  If  he 
desired  to  show  any  different  state  of  facts 
\a  this  particular  than  was  presented  by 
the  record  as  it  stood,  and  If  he  had  a  right 
to  present  any  other  wjoson  for  the  exclusion 


of  such  proof  than  was  Indoded  in  tl 
Jectlons  raised,  he  should  have  aske* 
the  papers  be  incorporated. 

We  are  of  the  opinion  that  the  pre 
fered  was  material  and  relevant  althou 
are  not  prepared  to  say  ttiat  an  appU 
of  payments  thus  shown  could  not  I 
plained  by  the  plaintiff,  and  shown  U 
been  made  \mder  a  mistake  or  misapp 
Blou,  or  that  it  shotdd  be  taken  as  com 
against  him. 

The  second  and  third  errors  complal: 
are  with  reference  to  two  instructioc 
en  by  the  court  to  the  Jury.  The  firs 
follows:  "But  if  a  creditor  takes  a  i 
or  anything  of  the  kind,  and  agrees 
lease  any  other  claim,  and  looks  to  sue 
bill,— if  he  makes  that  contract,— of 
he  is  bound  by  it,  and  must  stand  to  it 
pellant  claims  that  this  was  error,  b 
there  was  no  question  of  release  in  tb< 
that  it  was  simply  a  case  of  applyii 
payments  or  credits  on  the  accounts 
do  not  think  this  contention  is  borne  ' 
the  record,  as  it  sufficiently  appears 
from  that  there  was  a  contention  th 
plaintiff,  by  taking  the  statement  in 
tlon,  which  the  appellant  terms  a  "dt 
had  accepted  the  defendant  Drew  Mi 
his  debtor  for  the  demand,  and  that 
feet  of  It  was  to  release  appellant;  ai 
der  this  thkorj  of  the  case,  the  Insti 
was  proper. 

The  next  instruction  complained  of  is 
lows:  "You  are  Instructed  that  the  h 
plicable  to  this  proposition  is  that  11 
be  debts  dne  from  a  person,  and  h( 
money  to  his  creditor,  the  debtor  has  ) 
to  have  the  payment  applied  to  whic 
he  pleases.  But  he  must  make  the  a 
tlon  at  the  time  he  makes  the  paymei 
he  cannot  make  it  afterwards.  If  i 
ciflc  application  be  made  by  the  debtcw 
time  of  payment,  then  tills  right  of  a 
tlon  is  the  creditor's,  and  he  may  a 
as  he  may  prefer,  and  at  any  time  bel 
account  is  settled  between  them,  or 
action  is  brought;  and.  If  neither  cred 
debtor  applies  it  specially,  then  the  la 
apply>  or  credit  it  to  the  oldest  ac< 
This  instruction,  we  think,  properly 
the  law  of  the  case  as  to  the  applicat 
payments  by  the  creditor,  (and  that 
only  question  raised  with  relation  to 
least  in  the  absence  of  any  request  ' 
debtor  after  payment  to  make  an  earl 
plication.  The  creditor  was  not  bour 
mediately  on  receipt  of  such  payments, 
ply  them  on  a  particular  claim.  Ma 
Patten,  4  Cranch,  317;  18  Amer.  & 
Enc.  Law,  pp.  241,  242,  and  cases  dtec 

The  fiurther  errors  claimed  are  c 
ground  that  the  court  should  have  g 
the  defendants'  motion  for  a  new  trli 
the  points  raised  are  disposed  of  In  wli 
previously  been  said,  with  the  exceptic 
It  is  contended  that  the  evidence  was 
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<daxt  to  Justify  tbe  Terdict  This  ground  is 
■  not  tenable,  as  evidence  was  Introduced  suf- 
ficient to  support  plalntltTs  case,  if  true. 
For  the  error  aforesaid,  In  not  admitting  the 
pnot  offered,  the  Judgment  is  reversed. 

H07T  and  STILBS,  JX,  concur. 

DUNBAR,  O.  X,  (dissenting.)  I  am  unable 
to  agree  with  tbe  majority  in  tbe  reversal 
of  tbis  case.  I  think,  where  an  appellant 
asks  this  court  to  reverse  a  Judgment  for  er- 
ror in  rejecting  testimony,  that  the  testimony 
should  be  brought  here  for  tbe  Inspection  of 
this  court  It  is  true  that  the  attorney  stat- 
ed that  tbe  paper  rejected  was  offered  to 
prove  a  certain  thing.  But  the  attorney 
may  have  been  mistaken  as  to  the  legal  ef- 
fect of  the  proof  if  It  bad  been  admitted. 
The  trial  Judge  may  have  inspected  the  pa- 
per, and  found  It  Immaterial  evidence  from 
something  that  appeared  on  the  face  of  tbe 
paper.  -The  particular  ground  on  which  it 
was  rejected  does  not  appear  In  the  record, 
and,  without  this  court  has  an  opportunity 
to  inspect  it,  it  must  rely  on  the  Judgment 
of  tbe  party  offering  it,  and  condude,  witb- 
oat  an  Inspection  of  it,  that  its  legal  effect. 
If  admitted,  would  be  to  prove  a  certain 
thing,  thus  determining  without  an  investl- 
gatlm  the  very  question  at  issue. 

ANDERS,  X  I  concur  In  the  above  opin- 
ion ot  tbe  GHIBF  JUSTICB. 


QOVU)  V.  STAFFORD.     (Mo.  19,214.) 

(Supreme  Court  of  California.     Jan.  4,  1894.) 

Watbr  Rights— lujruNCTTON— Amended  Answer 

— WhSU  PSOPBB  —  liAW  OP  THB  CaSS  —  DlVBR- 
BIOH  BT  TmSAtm  —  LlABILITT  O*  RiPiKIAH 
OWTTBK. 

1.  In  an  action  by  a  lower  to  restrain  an 
apper  riparian  owner  on  the  same  stream  from 
diTerting  water  throuKh  a  certain  small  flume 
by  temporary  dams,  the  answer  averred,  inter 
alia,  that  defendant,  as  such  owner,  and  also 
by  prescriptive  right,  was  entitled  to  divert 
more  water  than  such  flume  could  carry.  Held, 
that  it  was  not  an  abuse  of  discretion,  after  re- 
versal on  appeal  of  the  jndgment  rendered,  to 
permit  defendant  to  file  an  amended  answer 
omitting  snch  defense,  and  averring  that  at  the 
time  of  the  alleged  diversion  a  part  of  his  ri- 
parian land  was  leased  to  certain  tenants  over 
•A  horn  he  bad  no  control,  and  who  were  alone 
liable  if  more  water  was  diverted  through  the 
Audio  than  the  leased  land  was  entitled  to. 

2.  As  an  amendment  to  a  pleadlug  may  be 
allowed  to  correct  certain  enumerated  mis- 
takes, or  "a  mistake  in  any  other  respect."  nnd 
"in  other  particulars,"  (Code  Civil  Proc.  |  473,) 
the  court  may  allow  an  amendment  to  an  an- 
swer, though  it  is  mainly  to  correct  a  mistake 
of  law  made  iiy  defendant's  attorney. 

3.  The  court  found,  on  sufficient  evidence, 
that  defendant  leased  part  of  liis  riparian  land, 
and  by  agreement  constructed  suot  flume  to 
carry  water  to  ttie  leased  land;  that  the  ten- 
ants were  bound  to  keep  it  in  repair,  and  "had 
actual  and  exclusive  possession  and  control  of 
it  and  the  premises;  that  defendant  "had  noth- 
ing to  do  or  say  as  to  the  quantity  of  water 
that  was  diverted  Into  said  flume;"  that  he  did 


not  cause  the  water  to  flow  through  such  flume, 
but  that  such  tenants  caused  it  to  so  flow;  and 
that  before  suit  was  brought  no  notice  was 
given  him  that  there  was  a  wrongful  diversion 
of  such  water,  nor  any  demand  made  to  abate 
the  alleged  nuisance.  Held,  that  defendant  was 
not  liable  for  such  diversion. 

4.  In  view  of  such  findings,  it  was  imma- 
terial whether  the  court  erred  in  findings  as  to 
the  quantity  of  water  to  which  plaintiff  was  en- 
titled, the  quantity  of  which  he  was  deprived, 
and  the  damage  done  him,  or  in  permitting  de- 
fendant to  cross-examine  plaintiff's  witness 
touching  the  diversion  of  water  by  third  per- 
sons. 

Department  2.  Appeal  ■  from  superior 
court,  Santa  Barbara  county;  W.  B.  Ck>pe, 
Judge. 

Action  by  Frederick  8.  Gould  against  O. 
A.  Stafford  for  damages,  and  to  enjoin  the 
diversion  of  water.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

For  prior  reports,  see  18  Pac.  879,  and  27 
Pac  643. 

Geo.  H.  Gould  and  John  J.  Boyce,  for  ap- 
pellant   B.  F.  Thomas,  for  respondent 

McFARLAND,  J.  Tblsactlon  was  brought 
by  plaintiff,  who  is  a  lower  riparian  propri- 
etor on  a  stream,  to  restrain  the  defendant, 
who  Is  an  upper  riparian  proprietor  on  the 
same  stream,  from  diverting  water  there- 
from. Judgment  went  for  defendant  and 
plaintiff  appeals.  The  case  has  been  here 
twice  before.  77  Cal.  66,  18  Pac.  879;  91 
CaL  146,  27  Pac.  543.  On  the  first  appeal  a 
judgment  In  favor  of  defendant  was  reversed 
on  account  of  defective  finding,  and  it  was 
said  In  the  opinion  that  under  the  pleadings, 
as  they  then  stood,  evidence  of  diversions 
of  water  by  third  persons  would  be  admis- 
sible only  as  to  the  amount  of  damages 
(which  were  waived  by  plaintiff;)  and  that 
findings  as  to  tbe  acts  of  certain  Chinamen 
and  others  were  Irrelevant  and  against  the 
admissions  of  the  answer.  Certain  principles 
as  to  riparian  rights  were  also  stated  for  the 
guidance  of  the  court  on  another  trial.  When 
the  case  went  down  to  the  trial  court  de- 
fendant asked  leave  to  file  a  certain  amend- 
ed answer,  to  which  the  plaintiff  objected. 
The  court  allowed  It  to  be  filed,  and  plaintiff 
excepted,  preserving  his  exception  in  a  bill 
of  exceptions;  but  on  tbe  second  trial  judg- 
ment was  rendered  for  plaintiff,  so  that  the 
objection  to  the  amended  answer  was  not 
presented  to  this  court  on  the  second  ap- 
peal. Upon  the  second  appeal  the  Judgment 
for  plaintiff  was  reversed,  mostly  upon  points 
which  do  not  arise  on  the  present  appeal. 
When  the  case  went  down  the  second  time, 
plaintiff,  in  addition  to  the  exception  which 
he  had  preserved  as  before  stated,  moved 
the  court  to  strike  out  the  said  amended  an- 
swer, and,  his  motion  having  been  denied, 
he  again  excepted. 

The  point  most  elaborately  argued  by  ap- 
pellant is  that  the  court  erred  In  permitting 
respondent  to  file  his  amended  answer.  It 
appears  that  the  alleged  wrongful  diversion 
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waa  ouide  tliroiigh  a  nnail  flame.  Into  which 
the  trater  waa  turned  from  time  to  time  by 
temporary  obstructions  or  dams  across  the 
stream.  In  the  original  answer  It  was 
averred,  among  other  things,  that  defendant, 
as  a  riparian  owner,  and  also  by  ylrtne  of  a 
prescriptive  right,  was  entitled  to  divert 
more  water  than  said  flume  conid  carry;  and 
be  thus  Justified  the  diversion.  In  the 
amended  answ^  he  omitted  the  defense  Just 
stated,  and  averred  that  during  the  time  of 
the  alleged  diversion  a  part  of  his  riparian 
land  was  leased  to  certain  tenants  over 
whom  he  had  no  control;  and  that  if  during 
aald  time  more  water  was  diverted  through 
said  flume  than  sold  leased  riparian  land 
was  entitled  to,  said  tenants  alone  are  lia- 
ble therefor  to  plaintKT.  And  it  Is  to  this 
difference  between  the  two  answers  that 
plaintiff  mainly  objects.  We  cannot  say 
that  the  conrt  abased  its  discretion  In  per- 
mitting the  amended  answer.  The  rale  is 
that  courts  will  be  liberal  in  allowing  an 
amendment  to  a  pleading  when  it  does  not 
seriously  Impair  the  rights  of  the  opposite 
party,  and  particularly  an  amendment  to  an 
answer.  A  defendant  can  generally  set  op 
as  many  defenses  as  he  may  have.  Appel- 
lant contends  that  the  affidavits  upon  which 
the  motion  to  amend  was  made  show  that  it 
wus  based  mainly  on  a  mistake  of  law  made 
by  respondent's  attorney;  but,  assuming 
that  to  be  so,  still  the  power  of  a  court  to  al- 
low an  amendment  Is  not  limited  by  the 
character  of  the  mistake  which  calls  forth 
its  exercise.  The  general  rule  that  a  party 
cannot  be  relieved  from  an  ordinary  contract 
which  is  in  its  nature  final,  on  account  of  a 
mistake  of  law,  does  not  apply  to  proceed- 
ings In  an  action  at  law  while  it  la  pending 
and  undetermined.  Pleadings  are  not  neces- 
sarily final  until  after  Judgment  Section 
473,  Ck>de  Civil  Froc.,  provides  that  the  court 
may  allow  an  amendment  to  a  pleading  to 
correct  certain  enumerated  mistakes,  or  "a 
mistake  in  any  other  respect,"  and  "In  other 
particulars."  The  true  rule  Is  well  stated 
in  Ward  v.  Clay,  82  OaL  502,  23  Pac.  50,  227. 
In  the  case  at  bar  evidence  of  the  lease  was 
given  at  the  first  trial,  and  we  cannot  see 
that  the  amendment  before  the  second  trial 
put  plaintiff  in  a  position  any  different  from 
that  which  he  would  have  occupied  if  the 
amendment  had  been  made  before  the  first 
trial. 

Appellant  contends  that  the  court  erred 
In  allowing  respondent  to  ask,  on  croas-es- 
amlnation  of  Packard,  a  witness  for  appe- 
lant, certain  qaestlons  touching  the  diversion 
of  water  by  third  persons,  and  argues  that 
said  questions  were  contrary  to  the  law  of 
the  case  as  settled  by  this  court  on  the  first 
appeal  We  think,  however,  that,  consider- 
ing the  testimony  of  the  witness  in  chief, 
the  said  questions  w»e  not  beyond  the  legit- 
imate scope  of  cross-examination.  As  to 
"the  law  of  the  case,"  it  may  l>e  remarked 
that  what  the  conrt  said  on  the  first  appeal 


rdated  entlr^  to  the  attempt  ot  Oae  del 
ant,  under  the  pleadlmgi  as  they  tlien  ■ 
to  prove  diversions  by  thurd  persons  as  i 
fense.  It  had  nothing  to  do  with  the  < 
tlon  of  proper  cross-examination,  and 
course,  nothing  to  do  with  the  right  o 
spcmdent,  under  the  present  answer,  to  i 
the  acts  of  his  tenants.  But  in  fact 
point,  and  all  other  points  made  by  appe] 
except  his  objection  to  the  amendment  oi 
answer,  are  miimp<xlant  and  immateri 
the  fltwilngB  of  the  coort  are  to  stand  ti 
effect  that  if  any  damage  was  done  tc 
pellant  by  the  alleged  dlversioD  of  wat 
was  done^  not  by  respondent,  but  bj 
tenants,  for  whose  acts  he  is  not  tesponi 
The  court  found  that  respondent  leasi 
portlMi  of  his  riparian  land  to  certain 
ants  for  a  term  of  five  years,  and  agre< 
construct,  and  did  oonstrnct,  a  six 
flnme^  by  which  the  water  of  the  sc 
coold  be  carried  to  tbe  leased  land,  the 
ants  to  keep  the  fiame  in  repair;  tha 
spondent  "had  nothing  to  do  or  say  t 
the  quantity  of  water  that  was  diverted 
said  flume;"  that  during  the  times  stati 
the  oomi^alnt  the  aald  tenants  "had  ai 
and  exdnslvc  possession  and  cMitxol  of 
premises  and  of  the  flame;"  that  daring 
time  respondent  did  not  erect  any  dai 
obstruction  across  said  stream,  or  pre 
any  part  of  Its  waters  from  flowing  dowi 
same,  or  canse  any  part  thereof  to  be  wi 
at  carried  away  from  appdUnf s  ripi 
land;  that  all  of  the  water  which  fl< 
through  said  flame  was  caused  to  so 
by  said  tenants,  over  whom  respondent 
no  oontrol;  and  that,  piior  to  the  oomnu 
ment  ot  this  action,  no  notice  was  givei 
spondent  that  there  was  a  wrongful  d 
slon  of  wattf  through  said  flume,  nor 
demand  made  to  abate  the  alleged  nuist 
It  Is  apparent  that  If  these  findings  of 
are  Justifled  l>y  the  evidence,  and  const 
in  law  a  iet&aae,  then  It  would  be  nsele 
inquire  whether  the  court  committed 
errw  in  arriving  at  the  other  findings  a 
the  quantity  of  water  to  which  appe 
was  entitled,  the  quantity  ot  which  he 
deprived,  the  damages  done  Mm,  etc. 

We  do  not  deem  it  necessary  to  dii 
here  the  general  principle  of  law  whid 
plies  to  the  question  whether  or  not.  In 
particular  case,  a  landlwd  is  responsibli 
wrongful  acts  or  nuisances  done  or  ere 
by  his  tenants.  The  general  rule  is,  1 
wdl  established;  but  its  application  to 
ticular  facts  Is  often  difficult,  and  there 
been  many  dedaions  where  the  mle  wa 
voked.  Sufficient  was  said  <«  the  sa 
in  the  opinion  of  this  court  on  the  lasi 
peal,  both  as  to  the  rule  and  as  to  Its  a 
cation  to  the  particular  facts  In  the  cat 
bar.  91  CaL  146,  27  Pac  543.  It  Is  en 
to  say  here  that  the  evidence  is  not  in 
dent  to  support  the  flndlngs  on  this  sral 
above  specially  stated;  and  that  these 
ings  Justify  the  Igf^al  conclusion  that  resi 
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«Bt  wtm  not  liable,  under  the  drcnmstances, 
for  th*  nld  dlTcndoD*  of  water  by  hla  ten- 
anta.  Tbia  being  so,  the  judgment  must  be 
affirmed.    Judgment  and  order  affirmed. 


We  concur: 
AID,  J. 


DO  HAVBN,  J.;   FITZGBIU- 


DOUOHBRTT  et  al.  t.  BARTLETT  et  aL 

(No.  15,266.) 

(Sopieme  Ooart  of  California.    Dec  23,  1803.) 

Ta8TAiiB:rTA.KT  Trust— KquiT^BLE  AcnoM  *o  £n- 
FOBCB— When  Maiktainablb. 
Beneficiaries  under  a  will  cannot  main- 
tidn  a  suit  in  equity  against  the  executors  and 
trustees  under  the  will  as  such,  and  also  as  in- 
dlTiduals,  to  enforce  the  performance  of  the 
trost,  for  an  accounting  of  the  trust  estate, 
and  to  declare  void  certain  orders  of  the  probate 
court  in  relation  to  such  estate,  before  a  final 
settlement  of  the  accounts  of  such  trustees,  and 
distribntiaa  by  the  probate  court. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Fnncisco;  J.  C.  B.  Heb- 
bard.  Judge. 

Bill  by  Mary  &  Dougherty  and  others 
against  Columbus  Bartlett,  Martin  Bacon, 
and  Frank  Barker,  as  trustees  and  executors 
under  the  will  of  William  Walkerly,  deceas- 
ed, and  also  as  Indlrlduals,  to  enforce  the 
performance  of  the  trust,  for  an  accounting, 
and  to  declare  void  c«taia  orders  of  tbe  iwo- 
bate  court  relating  to  such  estate.  Frmn  a 
Judgment  sustaining  a  demurrer  to  and  dis- 
missing tbe  bill,  plaintiffs  appeoL   Afflrnied. 

The  plaintiffs  are  nieces  and  nephews  at 
the  decedent,  and  allege  In  the  blU,  In  sub- 
stance, Yorious  wrongful  and  fraudulent  acts 
and  omissions  on  the  part  of  defendants  in 
connectloa  wltb  the  managMnent  of  the  es- 
tate, resulting  In  loss  and  waste;  the  appro- 
priation of  trust  funds  to  their  own  use;  col- 
lufdon  with  the  widow  of  deceased,  whereby 
she  has  obtained  and  Is  about  to  obtain  more 
than  she  Is  entitled  to  under  the  will;  and 
that  certain  orders  of  12ie  probate  court,  set- 
ting apart  c«taln  property  as  a  homestead 
for  the  widow,  making  family  allowances, 
and  appointing  and  compensating  on  attor- 
ney to  represent  absent  or  minor  heirs,  were 
▼old  toe  want  of  Jurisdiction. 

B.  B.  Newman,  (Fox  &  Kellogg,  of  counsel.) 
for  appellants.  H.  0.  Flrebaugh,  for  re- 
sp<mdentB> 

DB  HAVBN,  J.  The  demurrer  to  the  com- 
plaint was  properly  sustained.  Until  dis- 
tribution of  the  estate  of  William  Walkerly, 
deceased,  by  the  probate  court,  the  respond- 
ents, Bartlett,  Bacon  and  Barker,  hold  the 
property  of  said  deceased  as  executors  of 
bis  win,  and  they  must  account  to  the  pro- 
bate court  for  all  prc^erty  of  the  estate  of 
said  deceased  received  by  them  as  such  ex- 
ecntors,  and  for  their  management  of  the 
same  prior  to  its  diatrlbntiom  under  the  will 
of  deceased;  and  It  la  for  the  court  to  deter- 


mine what.  If  any.  oommlsalons  tbe  said 
named  respondents  shall  be  entitled  to  re- 
ceive for  their  services  as  executors  of  sold 
will,  and  also  to  determine  In  the  settlement 
of  the  accounts  of  the  said  executors  what 
moneys  expended  by  them  In  the  discharge 
of  their  duties  were  properly  expended,  and 
so  chargeable  to  the  estate  represented  by 
them,  and  whether  they  have  exercised  or- 
dinary care  in  the  management  of  the  prop- 
erty of  sold  estate,  or  whether  they  have  mis- 
managed tbe  same,  or  permitted  waste  there- 
of. It  was  a  question  solely  for  the  consid- 
eration of  the  probate  court  whether  an  at- 
torney should  be  appointed  to  represrait  ab- 
sent (M>  minor  heirs,  and.  If  so  appointed,  the 
amount  of  compensation  to  be  allowed  him. 
The  probate  court  also  had  Jurisdiction  to 
make  the  orda:  setting  apart  a  homestead  for 
the  widow  of  the  deceased,  Walkerly,  and 
to  make  the  ordw  for  a  family  aUowance; 
and  no  facts  are  alleged  In  the  complaint 
showing  that  such  orders  were  fraudulently 
proctured  by  the  defendants,  or  either  of 
them,  as  the  result  of  any  misrepresentation 
or  concealment  of  facts;  nor  does  It  even  ap- 
pear from  the  allegations  of  the  complaint 
that  the  court  committed  any  wror  In  mak- 
ing ETUch  orders,  even  If  we  could  review  tiie 
same  In  this  actloiL  The  fact,  if  ft  be  one, 
that  the  defendant  Blanche  M.  Walkerly 
openly  asserts  that  she  will  commence  legal 
proceedings  against  the  other  defpndants, 
as  trustees  under  the  will,  to  compel  them  to 
to  pay  her  out  of  the  trust  estate  the  further 
sum  of  $21,000,  does  not  give  to  plaintiffs  any 
cause  of  action  against  her  or  the  other  de- 
fendants. It  Is  tmnecessary  to  attempt  any 
synopsis  of  the  voluminous  complaint  filed  In 
this  action,  or  to  notice  more  particularly  Its 
several  ollegattons.  We  do  not  imderstand 
from  the  complaint  that  the  executors,  who 
ore  also  the  trustees  under  the  will  of  the  de- 
ceased, have  failed  "to  annually  distribute 
the  residue  of  thermts  and  profits  of  the 
trust  estate"  among  the  nephews  and  nieces 
of  the  deceased,  as  directed  by  the  will,  or 
that  this  Is  an  action  to  enforce  this  particu- 
lar duty  of  the  defendants,  who  are  named 
as  executors  and  trustees  under  the  will;  and 
we  express  no  opinion  npca  the  question 
whether  such  an  action  could  be  maintained 
In  a  court  of  equity  prior  to  the  distribution 
of  the  estate  under  the  will.  Judgment  af- 
firmed. 

We  concur:  FITZGBRALD,  J.;  McFAR- 
LAND,  J.;  GAHOUTTB,  J.;  PATERSON,  J.; 
HARRISON,  J. 


COOK  et  al.  ▼.  FOWLBR  et  oL  (Na  19,220.) 
(Supreme  Oonrt  of  Oalifomia.  Jan.  8,  1884.) 
Action  bt  Partnibship  —  SnvnciBNCT  or  Cox- 

PLAfST. 

In   an   action   by   a  copartnership,    the 

failure  of  plaintiff  to.  make,  file,  uid.  publish  .a 
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certificate  stating  the  namea  and  '))Iace  of  resi- 
dence of  tlie  copartner*,  as  required  hy  Civil 
Code,  H  2466,  2468,  is  matter  of  defense,  and 
compliance  with  such  provisions  need  not  be 
averred  and  proved  by  plaintiff. 

OommisslonerB'  decision.  Department  2. 
Appeal  trom  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  Neil  Cook  and  Sterling  Cooii, 
copartners  under  the  name  of  Cook  Bros., 
against  Tilman  Fowler  and  others,  on  a 
promissory  note.  From  a  judgment  for 
plaintiffs,  defendants  appeal.     AfSrmed. 

Thomas  Rhodes,  for  appellants.  Venable 
&  Goodcblld,  for  respondents. 

SBARLS,  0.  Defendants  appeal  from  a 
final  Judgment  against  them  and  in  favor  of 
plaintiffs  for  $561.75  and  costs  upon  a  prom- 
issory note  made  by  defendants.  There  Is 
no  statement  or  bill  of  exceptions.  There  to 
but  a  single  point  made  by  appellant  It  to 
that  the  complaint  shows  that  plaintiffs  were 
copartners  under  a  designation  not  showing 
the  names  of  the  persons  Interested  as  part- 
ners, and  that  they  have  failed  to  aver  or 
prove  a  compliance  with  the  provisions  of 
sections  2466  and  2468  of  the  Civil  Code,  by 
filing  and  publishing  a  certificate  stating  the 
names  and  place  of  residence  of  the  copart- 
ners as  therein  provided.  The  point  to  not 
well  taken.  The  failure  to  make,  file,  and 
publish  the  certificate  in  question  is  matter 
of  defense,  to  be  set  up  by  defendants,  and, 
not  having  been  so  taken,  to  waived.  Phil- 
lips V.  Goldtree,  74  Cal.  151,  13  Pac.  313,  and 
15  Pac.  451;  Carlock  v.  Cagnaccl,  88  Cal. 
400,  26  Paa  597.  The  Judgment  appealed 
ftom  should  be  affirmed. 

We  concur:   VAKOLIBiF,  a;  HAYNBS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  to  affirmed. 


EGBNER  V.  JUCH  et  al.    (No.  19,165.)  • 
<Sapreme  Conrt  of  California.    Jan.  11,  1894.) 

Am  OBM  INT — NOMRBSIDBXTS 

Persons  actnally  in  the  state,  engaged  in 
professional  work,  are  not  "nonresidents,"  with- 
in the  meaning  of  Code  Civil  Proc.  f§  537,  538, 
anthorising  attachment  in  certain  cases. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  George  Egener  against  Emma 
Juch  and  others.  From  an  order  dissolvbig 
the  attachment  Issued,  plaintiff  appeato.  Af- 
firmed. 

Jay  B.  Hunter  and  Creighton  &  Crelghton, 
for  appelant    W.  B.  Dunn,  for  respondents. 

McFARLAND,  J.  Tbto  to  an  appeal  by 
plaintiff  from  an  order  of  the  lower  court 
^Ussolving  an  attachment    The  validity  of 

*  For  opinion  on  r^earing,  see  85  Pa&  878. 


the  attachment  depended  upon  ^e  qn 
whether  or  not  the  respondents  wen 
residing"  (W  "nonresidents"  of  this  sfc 
the  time  the  writ  issued.  Code  Civil 
S§  537,  538.  At  that  time  they  were  ac 
In  the  state  engaged  in  their  profcs 
work,  and  were  served  personally  1 
state  with  summons.  The  affidavits  ui 
tlie  motion  confilcted  as  to  where 
legal  residence  was,  and,  considering  t 
ctoion  of  this  court  in  Hanson  v.  Gr 
82  Cal.  631,  23  Pac.  56,  to  the  effec 
"the  residence  referred  to  by  the  t 
ment  law  to  an  actual,  as  contradlsting 
from  a  constructive  or  legal,  resldei 
domicile,"  we  cannot  say  that  the  cor 
low  was  wrong  in  holding  that  respoi 
were  not  nonresld«its,  within  the  meex 
the  sections  of  the  Code  above  referi 
The  order  appealed  from  Is  affirmed. 


We  concur: 
ALD,  J. 


DB  HAVEN.  J,  FITS 


WATTBR80N  t.  SAMJUNBBHERB. 
18,172.) 

(Supreme  Conrt  of  California.    Jan.  17, 

WaTEB  RiOHTS— AFFROPRI1.TI0K— JOIKDI 

Causes. 

1.  The  right  to  the  nse  of  water  1 
In  a  stream  may  be  acquired  by  actual 
priation,  without  compliance  with  the  pro 
of  (Mvil  Code,  {  1410  et  seq.,  for  acqi 
of  water  rights. 

2.  One  may  in  the  same  action  seel 
ages  for  injury  to  water  lights  and  inja 

Commissioners'  decision.  Departmi 
Appeal  from  superior  court.  Mono  o 
W.  H.  Vlrden,  Judge. 

Action  by  Mark  Watterson  against  I 
go  Saldunbebore.  Judgment  tor  pit 
Defendant  appealed.    Affirmed. 

N.  D.  Anderson  and  Chas.  L.  Hay< 
appellant    Richard  S.  Miner,  for  respo 

BELCHER,  C.  The  plaintiff  brougl 
action  to  recover  damages  for  the  div 
and  pollution  of  a  stream  of  water  in 
county,  and  to  obtain  an  injunction  rci 
ing  the  further  diversion  and  pollution 
of.  The  plaintiff  had  Judgment,  from  ^ 
and  from  an  order  denyliig  a  new  trh 
fendant  appeals. 

The  facts  of  the  case  may  be  briefly  : 
as  follows:  Prior  to  March  23,  1881,  < 
P.  McLaughlin  made  application  at  the 
er  United  States  land  office  to  purchas 
tain  land  situate  in  Mono  county,  ant 
talning  221  55-100  acres,  under  the  c 
land  act  of  March  3,  1877.  On  the 
named  he  received  from  the  receiver  i 
land  office  a  final  receipt  showing  ful 
ment  of  the  land  applied  9>r.  On  Ju 
1887,  McLaughlin,  by  a  bargain  anc 
deed  duly  executed  and  recorded,  con 
to  the  plaintiff  the  said  land,  togethei 
all  and  singular  the  |tenementa,  bei 
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ments,  and  appnrtenances  thereto  belonging. 
On  September  18,  1891,  a  United  States  pat- 
ent for  the  said  land  was  Issued  in  the  name 
of  McLaugtilin,  and  thereafter  delivered  to 
the  plaintiff.  Extending  through  the  said 
land,  for  a  distance  of  about  one  and  a  half 
miles,  was  a  smnU,  natural  water  course, 
known  as  "Dexter  Canyon  Creek,"  which 
carried,  in  ordinary  seasons,  about  150,  and 
never  more  than  250,  Inches  of  water.  For 
more  than  10  years  before  the  commence- 
ment of  this  action,  plaintiff  and  his  grantor 
bad  appropriated,  and  been  using,  during  the 
spring,  summer,  and  fall  months,  when  not 
Intprrupted  by  defendant,  all  the  waters  of 
this  stream  for  irrigating  the  said  land,  for 
watering  stock,  and  for  domestic,  culinary, 
and  other  useful  purposes,  and  all  the  waters 
of  the  stream  were  necessary  for  such  pur-  . 
poses.  By  thus  using  the  water  to  Irrigate 
the  land  they  bad  reclaimed  the  same,  or  a 
large  part  thereof,  from  its  desert  condition, 
and  made  it  productive  and  valu.ibie  grass 
land.  In  June,  1892,  plaintiff  was  Irrigating 
his  land,  and  was  raising  thereon  a  valuable 
crop  of  grass,  and  was  also  pasturing  there- 
on, and  watering  from  the  stream,  about 
3,000  bead  of  sheep.  The  defendant  was  en- 
gaged in  the  business  of  raising  and  grazing 
$heep,  and  was  travding  about  with  them 
from  place  to  place  to  find  pasturage.  Early 
in  June,  1892,  be  drove  about  6,000  head  of 
his  sheep  upon  the  land  lying  along  the 
banks  of  the  said  creek,  and  some  two  and 
a  half  miles  above  the  plaintiff's  land,  and 
kept  them  there  for  more  than  a  month.  He 
allowed  his  sheep  to  pass  over,  into,  and  up 
and  down  the  stream,  thereby  breaking  down 
Its  banks,  which  were  sandy  and  friable, 
and  causing  large  quantities  of  sand  and 
sediment  to  fall  into  the  water,  and  to  be 
carried  down  and  deposited  upon  plaintiff's 
land,  to  Its  Injury.  The  water  was  also  made 
unfit  to  be  used  for  the  purpose  of  irrigating 
plaintiff's  land  or  watering  his  sheep,  and  he 
was  damaged  thereby.  Early  in  July,  de- 
fendant constructed  a  ditch,  and  by  means 
of  it  diverted  from  the  stream  about  one- 
sixth  of  all  the  water  flowing  therein,  and 
threatened  to  continue  such  diversion.  Plain- 
tiff commenced  this  action  on  the  2l8t  of 
July,  1892,  and  obtained  a  temporary  in- 
junction, which,  by  the  final  Judgment,  was 
made  perpetual. 

The  findings  are  18  in  number,  and  are 
very  fuU  and  explicit  The  contention  of 
appellant  Is  that  14  of  these  findings,  cover- 
ing all  of  the  disputed  questions  in  the  case, 
were  not  Justified  by  the  evidence,  and  iience 
that  the  Judgment  should  be  reversed.  It 
would  subserve  no  useful  purpose  to  review 
the  findings  separatdy,  and  state  the  evi- 
dence which  tends  to  support  them.  After 
carefully  going  over  the  record,  I  am  satis- 
fled  that  there  was  evidence  amply  sufficient 
to  Justify  them  all,  and  that  the  Judgment 
cannot,  therefore,  be  reversed  on  this  ground. 

The  objection  that  neither  McLaughlin  nor 
T4}5F.no.4— 28 


the  plaintiff  ever  made  any  valid  appropria' 
tion  of  the  water,  for  the  reason  ttiat  tb^ 
never  complied  with  the  provisions  of  the 
Civil  Code  for  the  acquisition  of  water  rights, 
(section  1410  et  seq.,)  is  without  merit  The 
evidence  clearly  shows  that  McLaughlin  and 
the  plaintiff  had  actually  appropriated  and 
used  the  water  for  more  tlian  10  years  be- 
fore the  defendant  Interfered  with  it  and 
the  law  is  now  settled  that  where  there  has 
been  an  actual  appropriation  of  water,  a 
right  to  it  is  acquired,  without  following  the 
course  laid  down  in  the  Code.  De  Necochea 
▼.  Curtis,  80  Cal.  397,  20  Pac.  563,  and  22 
Pac.  198;  Burrows  v.  Biurows,  82  Cal.  564, 
23  Pac  146;  Wells  v.  Mantes,  (CaL)  34  Pac. 
324. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  complaint  The  two  causes 
of  action  were  properly  united,  and  each 
stated  facts  sufficient  to  entitle  the  plain- 
tiff to  the  relief  demanded. 

There  was  no  error  in  the  refusnl  of  the 
court  to  grant  the  defendant's  motion  for  a 
nonsuit  The  evidence  clearly  showed  that 
the  plaintiff  had  been  damaged  by  the  acts 
of  defendant  and  was  entitled  to  relief. 

There  was  also  no  error  in  the  ruling  of 
the  court  sustaining  the  plaintiff's  objection 
to  the  following  question  asked  the  witness 
Juan  Inda  by  defendant:  "Did  you  herd 
and  water  sheep  on  the  North  fork  of  Dex- 
ter Canyon  eredt  in  the  years  1885,  '86,  '87. 
'88,  '89,  '90,  '01,  and  '92?"  The  objection  was 
that  the  evidence  sought  as  to  all  the  years 
other  than  1892,  was  immatwial  and  incom- 
petent and  we  think  it  was  clearly  so.  We 
advise  tbat  the  Judgment  and  order  be  af- 
firmed. 

We  concur:    VANCLIBF,  a;  HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  aflirmed. 


BROWN  V.  CAMPBELL  et  al.    (No.  16,057.) 

(Supreme  Conrt  of  California.    Dec.  SO,  1893.) 

Attachmbnt— Proprrtt  Subject  to  Lbvt — Lim- 
itation OP  Actions— Res  Judicata. 

1.  An  attachment  of  property  fraudulently 
conveyed  by  a  judgment  debtor,  at  the  time  of 
the  attachment  standing  in  the  names  of  the 
fraudulent  grantee  and  trustees  in  a  trust  deed 
of  the  property  made  by  sucli  gruntee  to  secure 
a  debt  is  in  legal  effect  an  attachment  of  the 
surplus  moneys  arising  from  a  subsequent 
sale  of  the  property  under  the  tnist  deed. 

2.  A  foreign  judgment  does  not  make  one 
a  Judgment  creditor  in  California,  within  the 
rule  permitting  only  judgment  creditors  to  at- 
tack a  conveyance  for  fraud;  and,  until  a  judg- 
ment is  obtained  in  California  on  the  foreign 
judgment,  the  statute  of  limitations  does  not 
begin  to  run. 

3.  Thougtt  a  Judgment  has  not  been  ap- 
I>ealed  from,  it  is  not  a  bar  to  a  subsequent  ac- 
tion between  the  same  parties,  involving  the 
same  subject-matter,  if  the  time  for  appeal  has 
not  expired,  since  the  action  in  which  such  jndg- 
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ment  waa  rendered  mnat  be  deemed  still  pend- 
ing.   Code  aril  Proc.  I  1049. 

4.  Findings  will  not  be  disturbed  on  ap- 
peal where  there  is  a  substantial  conflict  in  the 
eridence. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Action  by  one  Brown  against  Campbell  and 
Kent,  trustees  in  a  trust  deed  executed  by 
plaintiff,  to  recover  surplus  moneys  left  after 
a  sale  of  tbe  property  under  the  trust  deed, 
snd  payment  of  the  debt  secured  thereby. 
One  Priest,  who  claimed  the  surplus,  was 
made  a  defendant,  and  filed  an  answer  and 
cross  complaint,  and  the  Anglo-Califomian 
Bank  was  permitted  to  Intervene.  From  a 
Judgment  for  defendant  Priest,  and  an  or- 
der denying  a  new  trial,  plaintiff  and  the 
Anglo-Califomlan  Bank  appeaL     Affirmed. 

James  A  Waymlre  and  Wm.  T.  Baggett, 
for  appellants.  T.  Z.  Blakeman  and  H.  C. 
Campbell,  for  respondents. 

DB  HAVEN,  J.  This  action  was  origl- 
nally  brought  by  the  plaintiff  against  the  de- 
fendants Campbell  and  Kent  to  recover  the 
sum  of  $2,549.50,  surplus  in  their  bands,  aris- 
ing upon  the  sale  of  certain  real  property 
conveyed  to  them  In  trust  to  secure  an  in- 
debtedness of  plaintiff  to  the  San  Frnnoisco 
Savings  Union.  These  defendants  answered, 
admitting  that,  after  the  payment  of  plain- 
tifTs  indebtedness  secured  by  the  trust  deed, 
there  remained  in  their  bands  the  sum  de- 
manded by  plaintiff;  but  they  also  alleged 
that  one  Priest  claimed  to  be  entitled  to  re- 
cover such  surplus,  and  they  asked  for  an  or- 
der requiring  him  to  be  brought  Into  court 
as  a  party  to  the  action,  and  that  they  be 
permitted  to  pay  tbe  fund  In  controversy 
into  court,  to  be  disposed  of  by  tbe  Judgment 
in  the  action.  This  order  was  made,  and 
thereafter  Priest  filed  an  answer,  and  also 
a  cross  complaint,  in  which  he  alleged,  in 
substance,  that,  prior  to  the  sale  of  the  real 
property  by  the  defendants  Campbell  and 
Kent  under  the  deed  of  trust,  he  bad  levied 
an  attachment  upon  sudi  property  In  an  ac- 
tion brought  by  him  against  one  Joseph 
Brown  in  one  of  the  superior  courts  of  this 
state  to  enforce  a  personal  demand,  and  in 
tbat  action  he  recovered  a  Judgment  on  April 
5,  1887,  for  a  sum  exceeding  (8,000;  and 
that  he  again  attached  the  same  property, 
prior  to  the  sale  under  the  trust  deed,  in  an- 
other action  brought  by  him  In  this  state 
against  Joseph  Brown,  and  In  which  latter 
action  be  recovered  a  Judgment  against 
Brown,  on  January  8,  1888,  for  the  sum  of 
$9,353.50.  The  cross  complaint  further  al- 
leges "that  both  of  said  judgments  are  for 
one  and  the  same  cause  of  action,  and  both 
were  recovered  against  tbe  said  Joseph 
Brown  (who  was  not  a  resident  of  the  state 
of  California)  upon  constructive  service  of 
summons."  Priest  further  alleged  In  his 
cross  complaint  that  the  land  sold  under  the 


trust  deed  was  the  property  oi  lil 
debtor,  Joseph  Brown,  and  was  by  hi 
veyed  to  the  plaintiff  on  October  3,  18 
the  purpose  of  hindering,  delaying,  a 
frauding  the  creditors  of  such  debtor 
Anglo-Callfornian  Bank  was  also  pet 
to  Intervene,  and  claims  a  right  to  a  ] 
of  the  fund  In  controversy  by  virtut 
mortgage  executed  by  the  plaintiff 
quent  to  tbe  date  of  tbe  deed  of  trust 
referred  to.  The  plaintiff  and  the  inte 
demurred  to  the  cross  complaint  of  t 
fendant  Priest,  upon  the  ground,  amoi 
ers,  that  the  cause  of  action  therein  st 
barred  by  certain  sections  of  the  O 
Civil  Procedure,  prescribing  the  Urn 
for  actions,  and,  the  demurrer  being 
ruled,  th^y  filed  an  answer  to  the  croa 
plaint.  The  action  was  tried  by  the 
without  a  Jury,  and,  upon  the  findings 
Judgment  was  rendered  in  favor  of  t 
fendant  Priest,  in  accordance  with  the 
of  bis  cross  complaint.  The  plaintiff  a 
Anglo-Callfornian  Bank,  intervener,  tu 
pealed. 

The  questions  arising  upon  this  appc 
First.  Did  the  defendant  Priest  secure 
upon  the  fund  in  controversy  by  rea 
the  attachment  proceedings  in  either 
actions  against  Joseph  Brown?  Secc 
tbe  cause  of  action  stated  in  tbe  cros 
plaint  barred  by  the  statute  of  limlb 
Third.  Is  the  right  of  Priest  to  tbe 
given  him  by  the  Judgment  appealed 
barred  by  a  judgment  in  a  former 
brought  by  him  against  the  plaintiff  a 
other  defendants,  and  which  involve 
stantially  tbe  same  matters  embraced 
cross  complaint  in  this  action?  And, 
are  the  findings  of  the  court  Justified 
evidence? 

In  an  action  against  a  nonresident  i 
recovery  of  money,  when  there  has  bi 
personal  service  of  process  on  the  defi 
within  the  state  in  which  the  action  1« 
ing,  and  no  appearance  therein  by  t 
fendant,  no  Judgment  can  be  given, 
than  one  In  the  nature  of.  or  having 
feet  of,  a  Judgment  In  rem,  agalnsi 
property  of  the  nonresidaat  as  may 
been  specifically  attached  In  such  actio: 
deraon  v.  Goff,  72  CaL  65,  13  Pac.  73; 
V.  Mining  Co.,  95  CaL  624,  aO  Pac.  7C5 
noyer  v.  Neff,  95  U.  S.  741;  Cooper  t. 
olds,  10  Wall.  SOa  In  this  latter  a 
discussing  the  effect  of  a  judgment  In 
tion  brought  to  establish  a  personal  d 
against  a  nonresident  only  constru 
served  with  process,  and  in  which 
tachment  Is  levied  upon  the  property 
defendant,  Mr.  JuRtlce  Miller,  speaki: 
the  supreme  court  of  the  United  Statei 
"If  tbe  defendant  appears,  the  cau 
comes  mainly  a  suit  In  personam,  wi 
added  incident  that  the  property  attacl 
mains  liable,  under  the  control  of  the 
to  answer  to  any  demand  which  may 
tablished  against  the  defendant  by  tb 
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Judgmoit  ot  the  court;  bat,  if  there  Is  no 
appearance  of  the  defendant,  and  no  service 
of  process  upon  him,  the  case  becomes  In  Its 
eesentlal  nature  a.  proceeding  in  rem,  the  only 
effect  of  which  is  to  subject  tne  property  atr 
tached  to  the  payment  of  the  demand  which 
the  court  may  And  to  be  due  to  the  plaintUT. 
•  •  •  No  general  execution  can  be  issued 
for  any  balance  unpaid  after  the  attaxdied 
property  is  exhausted.  No  suit  can  be  main- 
tained on  such  a  Judgment  in  the  same  court, 
or  in  any  other;  nor  can  it  be  used  as  evi- 
dence in  any  other  proceeding  not  affecting 
the  attached  property;  nor  could  the  costs 
in  that  proceeding  be  collected  of  defendant 
out  of  any  other  property  than  that  attached 
in  the  suit"  Such  being  the  well-established 
role  of  law,  it  follows  that,  inasmuch  aa 
Joseph  Brown  was  a  nonresident,  and  not 
personally  served  with  process  within  this 
state  in  either  of  the  actions  of  Priest  v. 
Brown,  the  question  whether  th»e  was  made 
in  either  of  those  actions  any  valid  attach- 
ment upon  the  property  involved  here  Is  a 
material  one;  for,  unless  such  attachment 
was  made,  the  defendant  Priest  Is  not  enti- 
tled to  subject  the  fund  in  couU-oversy  here 
to  the  payment  of  either  of  the  Judgments 
obtained  by  him  against  Joseph  Brown.  It 
is  argued  by  the  appellant  that  the  attach- 
ment in  neither  of  the  actions  of  Priest  v. 
Brown  binds  the  surplus  which  afterwards 
came  into  existence  by  the  sale  of  the  real 
property  upon  which  the  attachments  were 
previously  levied.  This  contention,  although 
a  plausible  one  upon  its  first  statement,  is, 
in  oar  opinion,  not  sotmd.  The  attachment, 
at  least  in  the  second  action  of  Priest  v. 
Brown,  was  levied  upon  the  entire  interest 
of  the  Judgment  debtor  in  the  land  described 
in  the  trust  deed.  If,  as  the  court  below 
found,  that  land  was  originally  conveyed  to 
the  plaintiff  by  the  Judgment  debtor  for  the 
purpose  of  defrauding  the  creditors  of  the 
hitter,  and  the  trust  deed  was  accepted  by 
the  San  Francisco  Savings  Union  without  no- 
tice of  this  fact,  then  the  interest  remaining 
in  the  Judgment  debtor,  subject  to  attach- 
ment and  execution  by  hia  defrauded  cred- 
itors, was  the  entire  interest  reserved  to  the 
fraudulent  grantee  by  the  terms  of  the  trust 
deed,  viz.  the  right  to  a  reconveyance  upon 
payment  of  the  indebtedness  secured  by  the 
deed,  and,  in  case  of  default  in  its  payment, 
and  a  sale  of  the  land  in  accordance  with  the 
terms  of  the  trust  deed  a  right  to  the  surplus 
which  might  come  from  the  proceeds  of  the 
sale  after  satisfaction  of  the  debt  secured. 
This  right  80  reserved  constituted  an  equita- 
ble Interest  in  the  land,  and  it  was  this  equi- 
table interest  which  was  attached  by  the  de- 
fendant Priest;  and,  when  the  land  was  sub- 
sequently sold  nnder  the  trust  deed,  the  at- 
tachment immediately  fastened  upon  the  sur- 
plus moneys  realized  by  the  sale.  The  right 
to  recover  these  moneys  in  the  event  of  a 
sale  of  the  land  by  the  trustees  was  a  part  of 
tbe  thing  attached  in  levying  upon  the  entire 


equitable  Interest  reserved  to  the  fraudulent 
grantee  by  the  trust  deed.  A  conveyance  by 
the  plaintiff  of  all  his  Interest  in  the  land 
attached  prior  to  Its  sale  under  the  trust 
deed,  would  have  vested  in  his  grantee,  with- 
out notice  of  the  rights  of  the  creditors  of 
Joseph  Brown,  the  equitable  right  to  such 
surplus,  (Eddy  v.  Smith,  13  Wend.  488,)  and 
the  same  right  would  have  passed  to  a  pur- 
chaser under  an  execution  sale  of  plaintiff's 
Interest  in  the  land  (Coati  v.  Stewart,  19 
Johns.  298;)  and,  if  the  right  to  recover  such 
surplus  follows  a  conveyance  of  the  land  out 
of  which  the  surplus  arises,  and  passes  under 
an  execution  sale  of  the  land  itself,  it  would 
seem  clear  that  such  right  would  also  be  sub- 
ject to  the  lien  of  an  attachment  levied  upon 
the  land,  or  upon  such  an  interest  therein  as 
gives  to  the  owner  the  right  to  demand  and 
recover  such  surplus  from  the  person  in 
whom  the  legal  title  may  have  been  vested 
in  trust  "An  equity  of  redemption  in  real 
estate  is  subject  to  the  lien  of  a. Judgment 
If,  before  the  sale  under  a  decree  of  fore- 
closure, the  Judgment  is  docketed  against  the 
defendant,  it  would  be  a  lien  on  the  sur- 
plus proceeds  arising  from  the  sale."  2 
Frcem.  Judgm.  (2d  E£)  {  349.  And  we 
think  It  equally  true  that  If,  before  the  sale 
of  the  equity  of  redemption,  either  under  a 
decree  of  foreclosure  or  under  a  power,  a 
valid  attachment  is  levied  upon  the  equity 
of  redemption,  such  attachment  is  a  ilea  up- 
on the  surplus  proceeds,  and  they  would  be 
subject  to  be  applied,  upon  execution,  to  the 
satisfaction  of  a  Judgment  in  favor  of  the 
attaching  creditor  In  the  action  in  which  the 
attachment  is  issued.  If  it  were  otherwise, 
tbe  lien  of  an  attachment  upon  such  equity 
of  redemption  could  be  defeated  by  a  sale  of 
the  property  out  of  which  the  equity  arises, 
thus  destroying  the  whole  object  of  the  at- 
tachment and  rendering  It  entlrdy  barren  of 
any  beneficial  results  to  the  plaintiff  pro- 
curing the  Issuance  of  the  writ  Our  con- 
clusion upon  this  point  is  that  the  defendant 
Priest  by  virtue  of  the  attachment  proceed- 
ings in  Priest  v.  Brown,  acquired  the  right 
to  subject  the  surplus  proceeds  arising  from 
the  sale  of  the  land  attached  to  the  satisfac- 
tion of  the  Judgment  obtained  by  him  in  that 
action.  The  attaclmient  of  the  Judgmait 
debtor's  interest  in  the  land  then  standing 
in  the  names  of  his  grantee  and  the  trustees 
named  In  the  trust  deed,  was,  in  legal  effect 
an  attachment  of  the  surplus  moneys  arising 
from  the  subsequent  sale. 

2.  The  cause  of  action  stated  In  the  cross 
complaint  Is  not  barred  by  either  section  S43, 
or  subdivision  4  of  section  33S,  of  the  Code 
of  Civil  Procedure.  The  defendant's  cause 
of  action  to  subject  the  fund  in  controversy, 
or  the  property  from  wliich  it  was  derived, 
to  the  payment  of  the  iadebtednesa  due  to 
him  from  Joseph  Brown,  did  not  accrue  at 
tbe  date  of  the  alleged  fraudulent  convey- 
ance, but  only  when  he  obtained  a  Judgment 
against  his  debtor  upon  which  an.  execution 
Jigit'zcd  by  VjC 
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would  teBoe  In  this  state.  The  geaeral  rule 
as  to  the  time  when  a  creditor  acquires  the 
right  to  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  made  by  his  debtor 
is  thus  stated  at  page  522.  second  edition,  of 
Bump  on  Fraudul^it  Conveyances:  "No  cred- 
itor can  be  said  to  be  delayed,  hindered,  or 
defrauded  by  any  conveyance  until  some 
property  out  of  which  he  has  a  specific  right 
to  be  satisfied  Is  withdrawn  from  his  reach 
by  a  fraudulent  conveyance.  Such  specific 
right  does  not  exist  until  he  has  bound  the 
pr<^erty  by  Judgment,  or  by  Judgment  and 
execution,  as  the  case  may  be,  and  has  shown 
that  he  is  defrauded  by  the  conveyance  la 
consequence  of  not  being  able  to  procure  sat- 
isfaction of  his  debt  in  a  due  course  of  law. 
Thm,  and  then  only,  he  acquires  a  specific 
right  to  be  satisfied  out  of  the  property  con- 
veyed, and  shows  that  he  Is  a  creditor,  and 
is  delayed,  hindered,  and  defrauded  by  the 
conv^ance."  In  accordance  with  this  rule. 
It  has  been  held  In  this  state  that  the  statute 
of  limitations  does  not  begin  to  run  against 
such  an  action  by  a  creditor  until  he  has  ob- 
tained such  a  Judgment  against  his  debtor, 
because  until  then  he  has  no  right  of  action. 
Porde  V.  Insm-ance  Co.,  50  Cal.  302;  Ohm  v. 
SuperiOT  Court,  85  Cal.  645,  26  Pac.  244.  Nor 
would  the  cause  of  action  then  accrue  If  the 
creditor  had  not  dlscovwed  the  facts  con- 
stituting the  fraud  up<»i  his  rights.  Gates  t. 
Andrews,  37  N.  Y.  657.  In  construing  a  stat- 
ute of  the  state  of  New  York  similar  to  sub- 
division 4  of  section  338  of  the  Code  of  CivU 
Procedure,  as  applied  to  an  action  by  a  cred- 
itor to  set  aside  a  fraudulent  conveyance  of 
his  debtor,  the  coiirt  of  appeals  In  that  state, 
in  the  cose  last  cited,  say:  "It  is  urged  by  the 
counsel  for  the  respondents  that  the  con- 
struction of  the  above  clause  Is  that  the  ac- 
tion shall  be  deemed  as  accruing  upon  the 
discovery  of  the  fraud  by  the  party  aggriev- 
ed thereby,  whether  his  right  of  action  is 
then  perfect  or  not.  I  think  this  construc- 
tion erroneous.  The  provision  is  not  that  the 
cause  ^oll  be  deemed  to  accrue  upon  such 
discovery,  but  to  prevent  the  running  of  the 
statute  It  shall  not  be  deemed  to  have  ac- 
crued before  such  discovery;  tboreby  provid- 
ing for  a  class  of  cases  where  the  right  of 
action  was  perfect,  but  became  barred  by 
the  statute  before  the  discovery  of  the  facts 
upon  which  sudi  right  depended."  The 
earliest  of  the  Judgments  referred  to  in  the 
cross  complaint,  and  sought  to  be  enforced 
against  the  money  in  controversy  h^e,  was 
not  obtained  until  April,  1887,  and  the  cross 
complaint  in  this  action  was  filed  In  Febru- 
ary, 1889,  less  than  two  years  thereafter.  It 
is  true  that  both  Judgments  mentioned  In  the 
cross  complaint  are  based  upon  a  Judgment 
obtained  In  Texas  by  the  defendant  against 
plaintiff's  grantor  in  the  year  1884;  but  the 
existence  of  this  Texas  Judgment  in  favor  of 
defendant  did  not  make  the  defendant  Priest 
a  judgment  credits  in  this  state,  within  the 
meaning  of  the  rule  which  pormlts  only  Judg- 


ment creditors  to  attack  a  conveyance 
by  the  Judgment  debtor  to  defraud  his 
Iton.  The  Texas  Judgment  created  a 
Ugration  in  favor  of  the  defendant, 
against  plainttfTs  grantor,  Joseph  Brow 
it  was  an  obligation  which  coidd  not  1 
forced  Ln  this  state  without  suit;  and, 
defendant  recovered  his  Judgment  u] 
here,  -he  occupied  only  the  position  of  a 
itor  at  large,  without  any  right  to  subje 
specific  property  of  tils  debtor  wlthii 
state  to  the  satisfaction  of  the  obll, 
created  by  such  foreign  Judgment  Buc 
T.  Marsh,  17  Iowa,  494;  Crlm  v.  Walk 
Mo.  335;  Chiflln  v.  McDermott,  12  Fe«3 
Tarbell  v.  Griggs,  3  Paige,  207. 

3.  The  plaintiff  and  the  tntervenei 
pleaded,  in  bar  of  the  right  of  the  d 
ant  Priest  to  the  relief  demanded  in  the 
complaint,  a  Judgment  of  the  superior 
of  the  city  and  county  of  San  Francls< 
tered  on  November  24,  1888,  in  the  act 
Priest  V.  Brown  et  al.,  and  the  said  d 
ant  also  pleaded  the  pendency  of  the 
action  in  abatement  of  this.  In  that 
the  defendant  Priest  was  plaintiff,  ai 
other  parties  hereto  were  defendants,  ; 
involved  substantially  the  same  matte 
leged  In  the  cross  complaint;  and  1 
therein  adjudged  that  the  conveyance 
by  Joseph  Brown  to  the  plaintiff  in  0( 
1883,  was  not  made  with  intent  to  1: 
delay,  or  defraud  the  creditors  of  the  fi 
That  Judgment  was  not  a  bar  to  the  n 
alleged  In  the  defendant's  answo*  as 
fense,  nor  to  the  same  matters  set  out 
cross  complaint,  and  upon  which  he  de 
ed  the  relief  given  him  by  the  court  1 
It  had  not  become  final  when  the  crosi 
plaint  was  filed,  nor  yet  when  the  actio 
tried;  and  the  doctrine  of  res  adjudicat 
applies  to  final  Judgments.  The  time 
peal  from  the  Judgment  of  Novemb 
1888,  had  not  expired  when  the  crosc 
plaint  was  filed,  and,  although  no  appe 
been  taken  therefrom,  the  action  wa 
pending  within  the  legal  meaning  ol 
term,  (Code  Civil  Proc.  {  1<X49;)'  an 
Judgment  was  not  a 'bar  to  a  retrial  • 
mattes  alleged  in  the  cross  complaic 
der  the  rule  announced  by  this  court  ii 
ris  V.  Bornhart,  97  Cal.  546,  32  Pac 
Nafteger  v.  Gregg,  (Cal.)  83  Pac.  757; 
Blythe's  Estate,  (Cal.)  34  Paa  108 
while  the  Judgment  in  Priest  v.  Brown 
was  not,  for  the  reason  stated,  a  bar 
cause  of  action  alleged  in  the  cross  com; 
still  the  pendency  of  that  action  would 
been  good  ground  for  the  continuance  < 
until  the  final  determination  of  the  1 
actlcm,  or  would  have  been  a  sufficient 
for  an  ordw  dismissing  the  present 
upon  motion  of  the  plaintiff,  notwith 

'  Section    1049    provides    that   an    act 
deemed   to  be  pending   from   the   time 
commencement    until    its    final    determi 
upon  appeal,  or  until  the  time  for  appe 
passed,  unless  the  judgment  is  sooner  sa 
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Ing  the  afiSrmatiTe  relief  demanded  by  the 
defendant  Priest  In  Ms  cross  complaint,  and 
the  refusal  of  the  court  to  have  granted 
either  of  such  motions  would,  perhaps,  have 
been  erroneous;  but  no  such  motion  was 
made  by  the  plaintiff,  and  the  trial  proceed- 
ed without  objection,  the  plaintiff  still  In- 
sisting upon  the  Judgment  In  Priest  t.  Brown 
et  al.  as  an  estoppel,  and  as  ground  for  a 
Judgment  In  his  favor.  Under  these  circum- 
Btances  we  cannot  say  that  the  court  erred 
In  proceeding  lo  the  trial,  although  It  might 
well  have  continued  the  cose,  of  its  own  mo- 
tion, until  the  final  determination  of  the  tor- 
mer  action. 

4.  It  Is  claimed  that  the  findings  are  not 
sostalned  by  the  evidence.  We  think,  how- 
ever, the  case  falls  within  the  rule  which 
does  not  permit  us  to  disturb  the  findings  of 
the  trial  court  when  there  is  a  substantial 
conflict  In  the  evidence  relating  thereto.  We 
do  not  deem  It  necessary  to  particularly  dis- 
CI188  some  of  the  minor  points  made  In  the 
tolef  of  the  attorney  for  the  appellant  We 
have  considered  them  all,  and  And  no  error 
which  would  Justify  us  In  reversing  the  Judg- 
ment and  order  appealed  from.  Judgment 
and  mrder  affirmed. 

We  concnr:  FITZGERALD,  X;  McFAR- 
LAND,  J.;  HARRISON,  J.;  GAKOUTTB,  J. 


DONNEUiS  V.  MARTIN.    (No.  15,465.) 
(Supreme  Court  of  California.    Jan.  19,  1894.) 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county;  W.  O.  Lorigan, 
Judge. 

Action  by  Donnells  against  Martin.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Oralg  &  Meredith,'  for  appellant  J.  0. 
Campbell,  for  respondent 

PER  CURIAM.  The  findings  support  the 
Judgment,  and  there  are  no  specifications  of 
error  or  Insufflclency  of  evidence.  The  Judg- 
ment and  order  are  therefore  affirmed. 


DUFF  et  aL  T.  DUFF.    (No.  14,96a) 
(Supreme  Court  of  California.    Jan.  2,  1894.) 
Flkadiso — Amsndmext— Niw  Trial  — Evidsncb 

— FlStllNOS. 

1.  After  a  new  trial  has  been  granted,  it  in 
not  error  to  refuse  permission  to  file  a  new  an- 
swer, which  does  not  t>resent  any  new  issne  or 
defense. 

2.  On  motion  for  a  new  trial  as  to  the 
whole  case  the  court  may  grant  it  in  part  and 
deny  it  in  part  thereby  leaving  its  former  de- 
termination vpon  a  portion  of  the  issnes  to 
remain. 

3.  Where  the  order  granting  a  new  trial 
states  that  it  is  ordered  as  to  the  Issues  wheth- 
er there  was  a  valuable  consideration  paid  by 
defeo'lant  for  the  property,  and  whether  he  is 


the  owner  thereof,  and  a  consideration  of  the 

entire  order  shows  that  the  concluding  clause 
was  used  as  the  equivalent  of  the  conclusion 
of  law  to  be  drawn  from  the  finding  on  the  {»• 
•ae  of  parent  of  a  valuable  consideration, 
the  only  triable  issne  is  the  payment  of  a  vidu- 
able  consideration. 

4.  On  a  new  trial  it  is  proper  to  exclude 
evidence  on  the  issues  formerly  determined, 
and  as  to  which  a  new  trial  has  not  been  grant- 
ed.   Beatty,  C.  J.,  dissenting. 

5.  Admissions  by  a  grantee  that  he  held 
the  property  in  trust  for  the  grantor  are  admis- 
sible to  show  that  he  did  not  pay  a  valuable 
consideration  therefor. 

6.  It  is  proper  for  the  findings,  on  a  trial 
of  the  issue  for  which  a  new  trial  has  been 
granted,  to  set  forth  the  proceedings  on  the 
former  trial,  the  subsequent  order  granting  the 
new  trial,  and  the  findings  made  on  the  former 
trial  modified  by  the  order,  in  addition  to  the 
finding  on  the  issue  tried. 

In  bank.  Appeal  from  superior  court, 
Humboldt  county;  -Edwin  A.  Davis,  Judjce. 

Action  by  Julia  K.  Duff  and  another 
against  Robert  P.  Duff.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

S.   M.   Buck,   W.  C.   Belcher,  and   Horace 
L.  Smith,  for  appellant    J.  H.  Glllett,  J.  G 
H.  Weaver,  L.  O.  McKIslck.  and  Wilson  & 
Wilson,  for  respondents. 

HARRISON,  J.  Upon  a  former  trial  of 
this  action  the  court  rendered  its  decision 
In  favor  of  the  plaintiffs  for  a  portion  of 
the  property  involved,  and  In  favor  of  the 
defendant  for  another  portion.  Both  pat^ 
ties  moved  for  a  new  trial,  and  the  court 
below  denied  the  motion  of  the  defendant 
and  granted  that  of  the  plaintiffs,  limit- 
ing the  new  trial  to  the  determination  of 
a  single  Issue.  From  these  orders,  and 
the  Judgment  against  him,  the  defendant 
appealed,  and  this  court  affirmed  the  orders 
and  Judgment  appealed  from.  87  Oal.  104, 
23  Pac.  874,  and  25  Pac.  265.  When  the 
cause  again  came  on  for  trial  In  the  court  be- 
low, the  defendant,  Robert  P.  Duff,  asked 
leave  to  file  an  amended  answer,  which  was 
refused  by  the  court,  and  this  ruling  is  now 
assigned  as  error.  The  answer  which  was 
presented,  and  which  he  asked  leave  to  file, 
did  not,  however,  present  any  new  Issue,  or 
any  defense  to  the  action,  which  was  not 
embraced  In  the  original  answer,  and  the 
court  did  not  err  in  denying  his  request  to 
file  It 

At  the  trial  the  court  excluded  certain  evi- 
dence offered  by  the  appellant,  and  it  la  now 
urged  by  him  that  under  the  order  for  a  new 
trial  he  was  at  liberty  to  offer  any  evidence 
which  would  tend  to  establish  his  ownership 
of  the  property  as  to  which  the  new  trial 
was  ordered;  while,  on  the  part  of  the  re- 
spondents, it  Is  claimed  that  the  new  trial 
was  limited  to  ascertaining  whether  the  ap- 
pellant had  paid  a  valuable  consideration 
for  this  property.  The  closing  part  of  the 
order  by  which  the  new  trial  was  granted, 
as  shown  by  the  record  before  us,  is  as  fol- 
lows: "The  motion  of  the  plaintiffs  is  grant- 
ed, and  a  new  trial  ordered  as  to  the  issue: 
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Was  there  a  Talnable  conslderatloii  paid  for 
the  property  conveyed  by  deed  to  R.  P.  Duff 
in  blocks  28  and  51,  and  la  be  the  owner 
thereof?"  It  is  claimed  by  the  appellant 
that  in  the  order  itself  the  word  "issue"  is 
written  "issues,"  and  the  original  ordo'  has 
been  produced  in  support  of  this  claim;  but, 
as  we  Tiew  the  case,  this  variance  is  imma- 
terial. The  order  itself  is  in  the  nature  of  a 
"BpeaI<.Ing  order,"  inasmuch  as  It  contains 
matter  which  ia  ej:planatory  and  Illustrative 
of  the  mere  direction  which  is  given  by  It. 
The  cause  had  been  tried,  and  all  of  the  Is- 
sues of  fact  found  In  favor  of  the  plain- 
tiffs, except  that  the  court  found  that  the 
appellant  had  paid  a  valuable  consideration 
for  the  lands  described  as  being  in  blocks 
28  and  51.  Upon  the  decision  thus  made  the 
defendant  moved  tor  a  new  trial,  alleging  as 
the  grounds  that  the  several  findings  against 
him  were  unsupported  by  the  evidence; 
and  in  the  same  order  by  which  a  new 
trial  was  granted  to  the  plaintiffs  as  to  bloclcs 
28  and  51  his  motion  for  a  new  trial  was  de- 
nied, and  this  order  was  affirmed  by  this  court 
It  was  thus  definitely  adjudged  that  William 
R.  Duff  was  the  owner  in  fee  of  these  blocks 
in  1863;  that  Richard  Duff  entered  into  the 
possession  thereof  as  his  servant  and  agent, 
by  virtue  of  the  power  of  attorney  executed 
to  him,  and  that  under  this  power  of  at- 
torney he  made  conveyances  of  these  blocks 
to  Robert  P.  Duff;  that  William  R.  Duff  did 
not  In  his  lifetime,  or  the  plaintiffs  there- 
after, have  any  knowledge  or  information 
of  the  said  conveyances  tmtll  within  three 
years  before  the  commencement  at  this  ac- 
tion; and  that  the  plaintiffs'  cause  of  action 
was  not  barred  by  the  statute  of  limitations. 
The  court,  in  its  order  granting  the  new  trial 
as  to  these  blocks,  expressed  its  satisfaction 
with  its  previous  findings  of  fact  and  con- 
clusions of  law  In  every  respect  except  the 
finding  as  to  the  payment  of  a  valuable  con- 
sideration for  the  property  in  these  blocks, 
and  expressly  declared  that  all  of  the  find- 
ings in  relation  to  the  statute  of  limitations, 
discovery  of  facts  constituting  the  fraud, 
and  every  Issue  upon  which  it  was  nec- 
essary to  pass  showing  the  plaintiffs'  right 
to  maintain  the  action,  were  applicable  to 
these  blocks;  but  was  of  the  opinion  that 
It  had  not  properly  weighed  the  evidence 
that  had  been  presented  upon  this  ques- 
tion. Accordingly,  It  granted  the  motion 
of  the  plaintiffs  upon  the  single  issue  which 
it  had  found  against  them  In  Its  decision, 
viz.  the  payment  of  a  valuable  consideration 
for  the  conveyance  of  these  bloclM.  The 
right  of  a  party  to  move  for  a  new  trial  upon 
a  single  Issne  is  well  established,  (Town  Go. 
▼.  Neale,  78  CaL  63,  20  Pac  372;)  and.  If 
the  motion  be  made  for  a  new  trial  as  to  the 
entire  action,  the  court  may  grant  it  In  part 
and  doiy  It  in  part,  leaving  its  former  de- 
temtlnatlon  upon  a  portion  of  the  issues  to 
remain.  Thia  court  has  frequently  remanded 
A  CMiae  with  directions  to  the  trial  court  to 


find  upon  a  single  issue,  leaving  the 
findings  to  remain  as  a  part  of  *Jie  t 
Marzlou  t.  Ploche,  10  Gal.  345;  8oi 
Dawes,  14  Gal.  247;  Argentl  v.  San  Fi 
CO,  30  Gal.  463;  Kinscy  v.  Green,  51  Ca 
Glascock  V.  Ashman,  52  Gal.  420;  B 
V.  Everett,  Id.  661;  Ooodlett  r.  1 
meat  Co.,  94  GaL  303,  29  Pac.  505;  Ti 
Association,  98  Gal.  285,  33  Pac.  fi3 
trial  court  has  the  same  right  in  this  r 
before  an  appeal  as  this  court  baa  af 
appeal  to  limit  the  scope  of  a  new  tria 
the  affirmance  by  this  court  of  such 
establishes  the  correctness  of  tlie  order 
in  the  individual  case. 

The  closing  part  of  the  order,  "and 
the  owner  thereof,"  is  not  to  be  regan 
an  additional  issue  of  fact  to  be  alsc 
anew  by  the  court.  While  owners! 
sometimes  called  an  Issuable  fact.  It  I 
a  mere  conclusion  of  law,  dependent 
the  actual  facts  in  the  case;  and  the  c 
stances  under  which  the  term  was  her 
show  that  such  Is  the  interpretation 
placed  upon  It  If  the  entire  quest! 
ownership  In  these  blocks  was  to  be 
investigated,  the  direction  for  a  new  t: 
to  the  payment  of  a  valuable  considc 
therefor  was  unnecessary  and  meanli 
for  if  the  appellant  was  to  be  at  Ilbc 
establish  a  title  In  himself,  independ 
such  payment,  or  to  show  that  he  hi 
come  the  owner  through  another  sourc 
by  means  of  such  payment  upon  the  c 
ance  to  him  from  Richard  Duff,  It  wi 
for  the  coiu^  to  direct  a  new  trial  up< 
Issue.  A  consideration  of  the  entire 
shows  that  this  closing,  clause  was  ni 
the  court  as  an  equivalent  of  the  cone 
of  law  to  be  drawn  from  the  finding  < 
that  should  be  made  upon  the  evident 
might  be  presented  on  the  issue  of  pa 
of  a  valuable  consideration. 

The  evidence  wliichthe  appellant  i 
to  Introduce  was  not  only  irrelevant  i 
issue  of  payment  before  the  coiut, 
did  not  tend  to  establish  any  owners 
him.  The  value  of  this  property  at  th 
of  the  conveyance  to  him,  or  of  the  pi 
whose  title  was  determined  at  the  i 
trial,  as  well  as  the  fact  that  the  ph 
had  received  the  benefit  of  certain  pi 
not  Involved  in  the  litigation,  was  irn 
to  any  question  of  ownership,  and  ooi 
have  tended  to  establish  any  owners 
the  appellant  Whether  William  R 
was  indebted  to  bis  father  in  an  s 
greater  than  the  value  of  the  property 
time  it  was  conveyed  to  Rotiert  P.  Du 
also  irrelevant  for  the' purpose  of  est 
lug  ownership.  The  statement  by  the 
lant  In  his  offer  to  make  such  prool 
said  indebtedness  "stUl  exists"  was 
proof  ot  the  proposltica  that  it  form 
consideration  for  the  conveyance,  or  ti 
value  of  this  property  had  t)een  applle 
part  payment  upon  that  indebtedne 
did  not  appear  that  the  indebtedncM 
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valid,  ezlstiBg  obllcatioii  acalnst  William  R. 
Duff;  and  the  note  which  was  offered  In 
proof  thereof  by  its  terms  had  long  since 
been  barred  by  the  statnte  of  limitations. 
The  offer  by  the  appellant  to  shew  that  he 
had  been  in  adverse  possession  of  these 
blocks  since  1868  was  inconsistent  with  his 
prerlous  testimony  that  he  did  not  take  such 
possession  until  after  the  death  of  his  father 
In  1S74,  but  a  sufficient  reason  for  ezcludlngr 
this  testimcmy  was  that  this  issue  of  the 
statute  of  limitations  had  been  passed  upon 
at  the  former  trial,  and  was  not  now  open 
for  Investigation.  The  same  observation 
may  be  made  upon  the  (rffer  to  show  that 
William  B.  Duff  Imew  about  the  transfer  of 
these  blocks  from  his  father  to  the  appellant 
The  conrt  properly  excluded  the  offer  to 
show  this  fact  by  the  deposition  of  Charles 
Duff,  for  the  reason  tliat  the  property  in 
question  was  not  conveyed  until  after  the 
alleged  interview  between  him  and  William 
R.  Duff. 

The  court  did  not  err  in  receiving  the  dep- 
osition of  Ryan.  His  testimony  tliat  the 
appellant  had  admitted  to  liim  that  be  held 
the  property  in  trust  tended  to  show  that  he 
did  not  pay  a  valuable  consideration  for  It 

After  the  trial  upon  the  issue  for  which 
the  new  trial  had  been  granted,  the  court, 
in  making  Its  finding  thereon,  set  forth  the 
proceedings  upon  the  former  trial,  and  the 
subsequent  order  of  the  court  granting  a 
new  trial,  and  to  the  findings  that  had  ijeen 
made  upon  the  former  trial,  as  modified  by 
the  aforesaid  order,  added  Its  own  finding 
upon  the  issue  tried  by  it  There  was  noth- 
ing  improper  In  this  action  of  the  co\irt  As 
several  of  the  findings  upon  the  former  trial 
were  applicable  to  the  property  involved  in 
the  subsequent  trial,  and  bad  been  afilrmed 
by  both  the  trial  court  and  this  court.  It  was 
a  matter  of  convenience  that  all  the  findings 
which  related  to  this  pn^erty  should  be 
placed  together,  In  order  that  the  entire  rec- 
ord, including  the  Judgment  to  be  entered 
thereon,  might  be  more  readily  examined 
and  understood.  If  Instead  of  so  doing  the 
court  had  merely  found  upon  the  issue  upon 
which  the  new  trial  had  been  granted,  the 
legal  effect  and  result  would  have  been  the 
same,  for  the  conclusion  of  law  to  be  drawn 
and  the  Judgment  to  be  entered  In  the  case 
would  not  depend  upon  such  finding  alone, 
but  would  find  their  support  in  the  entire 
record.  Whichever  course  the  court  should 
adopt  would  be  immaterial,  so  far  as  the 
rights  of  the  parties  are  concerned,  but  for 
the  sake  of  convenient  reference  the  course 
adopted  by  the  court  la  preferable.  The  ob- 
jection that  the* other  findings  were  not  sup- 
ported by  any  evidence  at  the  last  trial  is 
trivial,  and  merits  no  consideration,  as  the 
cotut  expressly  states  that  it  adopts  the  said 
facta  found  by  the  Judge  from  the  testimony 
introduced  in  the  action  at  the  former  trial 
as  findings  of  fact  herein,  so  far  as  the  same 
are  applicable  to  this  property.     See  Chand- 


ler V.  Bank,  73  Oal  820,  11  Paa  791,  and  14 
Pao.  864.     The  Judgment  Is  afilrmed. 

We  concur:  MeFARLAND,  J.;  OABf 
ODTTH,  X;  FITZGBBALD,  J.;  PATBR- 
SON,  J. 

DB  HAYBN,  X,  being  dlsqnaUfied,  did  not 
participate  In  the  foregoing  decision. 

BBATTY,  O.  X,  (dissenting.)  With  respect 
to  most  of  the  points  discussed  in  the  fore- 
going opinion  I  concur  in  the  conclusions 
of  the  court  but  up<Hi  one  proposition  I  am 
obliged  to  dissent  The  findings  made  on 
the  former  trial  of  the  case  upon  the  issues 
arising  under  the  plea  of  the  statute  of  lim- 
itations do  not,  as  I  construe  them,  apply  to 
those  lots  (in  blocks  28  and  51)  as  to  which 
the  Judgment  was  In  favor  of  defendant,  and 
as  to  which  a  new  trial  was  ordered;  and 
therefore  I  think  it  was  essential  to  make 
such  findings  on  the  last  trial  in  order  to  sus- 
tain a  Judgment  against  the  defendant  as  to 
those  lots.  If  I  am  correct  In  this  view,  the 
trial  court  erred  in  excluding  the  evidence 
offered  by  the  defendant  relating  to  those 
issues.  It  Is  no  doubt  true  that  the  evidence 
adduced  at  the  former  trial  would  have  sus- 
tained findings  against  the  plea  of  the  stat- 
ute as  fully  with  respect  to  blocks  28  and 
51  as  with  respect  to  the  other  tracts,  and 
the  terms  of  the  order  granting  a  new  trial 
show  very  clearly  that  the  trial  Judge  would 
have  made  such  findings  applicable  to  all  the 
lots  if  he  had  deemed  it  material.  But  in 
fact  they  were  not  so  made  by  their  terms, 
and  I  am  satisfied  that  the  Judge  had  no 
power  to  extend  their  operation  by  his  order 
granting  a  new  trial.  I  am  the  more  In- 
clined to  give  weight  to  this  objection  be- 
cause I  have  never  been  able  to  concur  In  the 
decision  against  the  defendant  upon  the 
questions  affecting  the  integrity  of  the  orig- 
inal transaction  out  of  which  the  litigation 
has  arisen,  and  because  I  am  convinced  from 
reading  the  opinion  of  the  Judge  who  i»re- 
sided  at  the  last  trial  that  he  decided  the 
issue  to  which  he  confined  the  evidence — 
the  question,  that  is  to  say,  whether  the  de- 
fendant paid  a  valuable  consideration  for 
the  lots  in  blocks  28  and  61— not  upon  bis 
own  unbiased  views  as  to  the  effect  of  the 
evidence  before  him,  but  upon  a  mistaken 
view  as  to  the  effect  of  the  Judgment  of  this 
court  nfflrnilng  the  order  granting  the  plain- 
tiffs a  new  triaL  87  Cal.  104,  23  Pac.  874, 
and  25  Paa  265.  He  seems  to  have  held 
that,  because  the  evidence  on  the  last  trial 
was  substantially  the  same  as  that  upon 
which  tills  court  sustained  the  order  for  a 
new  trial,  he  was  therefore  bound  by  our 
decision  to  find  the  issue  against  the  defend- 
ant; but  onr  Judgment  had  no  such  effect 
When  a  new  tcial  has  been  ordered  by  the 
8ai>erIor  court  of  an  Issue  as  to  which  tlM 
evidence  Is  conflicting,  this  conrt  afllrms  the 
order,  even  though  the  evidence  may  appear 
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to  itreponderate  In  favor  of  the  findings  ra-  I 
oated  by  the  order;  and  the  effect  In  aU  cases 
te  to  leave  the  superior  court  free  to  And  the 
fact  according  to  Its  own  independent  view 
of  the  weight  of  the  evidence,  whether  It  is 
the  same  or  different  from  that  given  at  the 
former  triaL  The  result  of  this  erroneous 
view  of  the  effect  of  our  former  judgment 
has  been  to  deprive  the  defendant  of  a  fair 
trial  of  the  question  which  most  directly  In- 
volves the  whole  merits  of  the  controversy. 
For  these  reasons  I  dissent  from  the  Judg- 
ment. 


RANDALL  v.  DUFF  et  aL  (No.  15,253.) 
(Sapreme  Conrt  of  California.  Jan.  6,  1894.) 
JcDOMBNT— Res  Judicata. 
An  attorney  in  fact,  without  considera- 
tion, conveyed  land  to  D.,  who  mortgaged  it 
The  tme  owners  sued  D.  to  set  aside  the  con- 
veyance, and  filed  a  lis  pendens.  Afterwards, 
the  mortgagee  foreclosed  without  malting  such 
owners  parties,  and  R.  bought  the  land,  and  ob- 
tained a  deed.  He  then  sued  to  quiet  title 
against  snch  true  owners,  and  they  filed  a  cross 
bill,  aslcing  to  be  allowed  to  redeem,  ffefd,  that 
the  final  findings  and  judgment  in  the  suit  by 
such  owners  against  D.  were  condnsive  against 
R.,  though  neither  be  nor  the  mortgagee  was  a 
party  to  it 

In  bank.  Appeal  from  superior  court, 
Humboldt  county;   E.  A  Davis,  Judge. 

Action  by  A.  W.  Randall  against:  Julia  K. 
Duff  and  Agnes  Duff,  heirs  at  law  of  Wil- 
liam R.  Duff,  deceased,  and  William  L.  Duff, 
administrator,  to  quiet  title.  From  a  judg- 
ment for  defendants,  plaintiff  appeals. 
Modified  and  affirmed. 

S.  M.  Buck  and  W.  G.  Belcher,  for  appel- 
lant E.  W.  McKlnstry,  Crittenden,  Foote 
&  Van  Wyke,  and  L.  D.  McKisick.  tor  re- 
spondents. 

BEATTY,  O.  3.  The  opinions  delivered  up- 
on a  fwmer  appe^  herein  (see  79  CaL  115, 
19  PaCL  532,  and  21  Pac.  610)  contain  a  suffi- 
cient statement  of  the  nature  of  the  con- 
troversy. The  facts  of  the  case  of  Duff  v. 
Duff  (which  Is  Inseparably  connected  with 
this  case)  will  be  found  fully  set  out  In  an 
opinion  just  filed  disposing  of  the  third  ap- 
peal in  that  case,  (35  Pac.  437,)  and  in  the 
reports  of  the  two  former  appeals,  (71  Cal. 
513.  12  Pac.  570,  and  87  Cal  104,  23  Pac. 
874,  and  25  Pac  265.)  By  our  former  judg- 
ment herein  the  cause  was  remanded  for  a 
new  trial,  which  has  been  had,  resulting  in 
a  Judgment  for  the  defendants,  from  which 
the  plaintiff  appeals. 

The  last  trial  took  place  subsequent  to 
the  affirmance  by  this  conrt  of  the  judgment 
and  orders  under  review  on  the  second  ap- 
peal of  Duff  V.  Duff,  87  Cal.  104,  23  Pac. 
874,  and  25  Pac.  265,  and  the  principal  er- 
rors assigned  by  the  plaintiff  in  support  of 
his  present  appeal  are  based  upon  the  sev- 
eral rulings  of  the  superior  court,  to  the 
effect  that  the  Judgment  and  flnrtinga  given 


and  made  on  the  second  trial  of  Duff  v 
and  affirmed  here,  as  above  stated,  W( 
missible  in  evidence  and  conclusive  t 
him.  It  Is  contended  that  these  ruling 
erroneous,  because. this  plaintiff  was 
party,  and  Is  not  in  privity  with  any 
to  Duff  V.  Duff.  It  is  true  he  was 
party  to  that  action,  and  equally  tn 
there  was  no  reason  for  making  him  a 
unless,  afto'  his  acquisition  of  R.  P. 
interest,  he  had  chosen  to  come  In  a 
fend.  When  the  action  was  comn 
neither  he  nor  the  mortgagees  under 
he  claims  had  the  slightest  Interest 
controversy,  which  Involved  nothing 
the  question  of  own^'ship  of  the  mot 
premises,  subject  to  their  liens.  Th( 
no  more  Interest  in  the  result  of  th: 
troversy  than  they  would  have  hac 
subsequent  conveyance  of  the  moi 
premises  by  the  mortgagor  to  a  third 
and  no  more  right  to  control  or  influe 
Issue  than  they  would  have  had  to  i 
such  conveyance.  The  court  In  tha 
wns  dealing  only  with  the  right  of  r 
tlon,  and,  the  validity  of  their  liens 
unassalled.  It  was  no  concern  of  the 
gagees  which  of  the  contending  partlef 
be  adjudged  the  owner.  If  that  conti 
had  been  concluded  by  a  final  judge 
favor  of  the  plaintiffs  before  the  fore 
proceedings,  (as  it  has  been  since,)  it 
scarcely  be  contended  that  the  morl 
could  have  compelled  the  plaintiffs 
foreclosure  suits  to  retry  in  eva-y  su< 
all  the  Issues  which  had  been  fully  11 
and  finally  determined  in  their  fa 
against. the  mortgagor.  To  any  claim 
tempt  to  do  so  the  obvious  answer 
have  been  that  a  decree  for  the  sale 
the  Interest  of  both  sets  of  contending 
ants,  and  a  proper  application  of  tl 
ceeds,  was  all  the  relief  to  which  the 
gagees  were  entitled,  so  far  as  the 
gaged  premises  w^e  concerned;  am 
as  to  the  surplus  proceeds  of  the  aa 
the  right  of  redemption,  the  decree  I 
V.  Duff  was  conclusive,  being  a  detc 
tion  betweea  the  only  parties  Intereste( 
as  this  would  have  been  so  In  the  cai 
posed.  It  must  be  equally  so  In  the  < 
it  Is,  for,  as  to  the  right  of  redemptioi 
dall  claims  and  can  claim  only  thtoug 
ert  P.  Duff,  and  that  by  title  subseqi 
the  commencement  of  the  action  of  ] 
Duff  and  notice  of  Us  pendens. 

The  doctrine  upon  which  the  plain 
lies  to  carry  the  Inception  of  his  tit! 
beyond  the  commencement  of  the  ac 
Duff  V.  Duff,  and  to  the  date  of  th< 
images,  has  no  application  to  this  cs 
may  be  tme  tliat  the  title  of  a  purch 
foreclosiure  sale  relates  back  to  the  m( 
as  against  the  parties  to  the  foreclosu 
it  does  not  cut  out  the  title  of  a  sub: 
purchaser,  or  the  Uen  of  a  sabsequ 
cumbrancer  by  recorded  conveyano 
has  not  been  made  a  party.    On  the 
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appeal  of  this  case  we  decided  that  these 
defendants  bold  substantially  the  same  re- 
lation to  the  mortgagees  as  a  subsequent 
grantee  by  recorded  conTeyance,  and  to  cut 
off  their  right  of  redemption  It  was  equally 
essential  to  have  made  them  parties  to  the 
foreclosure  suits,  which  was  not  done.  If 
they  had  been  made  parties,  this  long  con- 
troversy need  never  have  arisen.  Their  in- 
terest In  the  land,  as  well  as  that  of  Robert 
P.  Duff,  would  have  passed  by  the  foreclo- 
sure sale;  and,  unless  a  redemption  bad  been 
made  within  six  months,  the  absolute  own- 
ership would  have  vested  in  the  purchasers 
as  of  the  date  of  the  mortgages.  Or,  If  a  re- 
demption had  been  made,  the  purchasers 
and  the  mortgagees  would  have  had  their 
money,  with  Interest  and  costs;  everything, 
in  short,  to  which  they  or  either  of  them  had 
any  vested  right  at  the  date  of  the  filing  of 
notice  of  Us  pendens  in  Duff  y.  Duff;  and  it 
would  have  made  no  sort  of  difference  to 
them  whether  the  redemption  was  made  by 
one  or  the  other  of  the  parties  to  the  ac- 
tion of  Duff  V.  Duff.  Whoever  redeemed, 
they  would  have  got  all  they  were  entitled 
to  receive.  But  for  some  reason  the  mort- 
gagees of  R.  P.  Duff  omitted  to  make  the 
successors  of  William  R.  Duff,  of  whose 
claim  to  the  ownei-ship  of  the  mortgaged 
premises  they  had  at  least  constructive,  and 
therefore  legally  sufficient,  notice,  parties  to 
tbelr  foreclosure  suits;  and  whether  this 
omission  was  due  to  want  of  actual  knowl- 
edge of  the  matters  being  litigated  In  Duff 
T.  Duff,  or  to  a  deliberate  cbolce,  founded 
opon  whatever  motives,  the  inconvenient 
consequences  must  fall  upon  those  to  whose 
fault  the  omission  was  due,  and  not  upon 
Innocent  parties.  Among  the  consequences 
of  the  omission  to  make  the  successors  of 
William  R.  Duff  parties  to  the  foreclosure 
of  the  Ritchie  and  Fiebig  mortgages  was  the 
necessity  of  prosecuting  another  action  in 
some  form  to  bar  or  determine  their  right 
of  redemption;  and  the  present  action  by  the 
purchaser  onder  the  foreclosure  proceedings, 
though  in  form  an  action  to  quiet  title,  is  in 
effect  nothing  more  nor  less  than  a  suit  to 
foreclose  the  mortgages  as  against  the  plain- 
tiffs in  Duff  T.  Duff,  Just  as  their  cross  com- 
plaint is  in  effect  a  suit  to  redeem. 

In  the  form  which  the  litigation  assumed 
through  the  mistake  or  choice  of  the  plaintiff 
and  bis  predecessors  he  was  subjected  to 
the  necessity  of  relitigating  in  this  action  the 
validity  and  amount  of  the  mortgage  liens, 
but  the  mortgagees  could  not  by  their  disre- 
gard of  the  regular  procedure  for  the  enforce- 
ment of  their  rights  compel  the  defendants 
to  relitigate  with  them  or  their  successor,  in 
wbat  Is  practically  another  suit  to  foreclose 
tbeir  mortsages,  the  rights  finally  determined 
in  the  action  of  Duff  v.  Duff.  As  to  all  the 
rights  involved  In  that  action  plaintiff  is  the 
successor  of  Robert  P.  Duff,  with  notice  of 
Ua  pendens,  and  a  Judgment  that  binds  bis 
grantor  is  equally  binding  upon  blm.   The 


fault  of  his  argument  on  this  branch  of  the 
case  is  that  it  ignores  the  double  relation  in 
which  he  stands  to  the  premises  in  contro- 
versy. To  establish  his  right  be  must  show 
himself  the  successor  of  the  mortgagees,  and 
also  of  the  own^*  of  the  land,  or  right  of 
redemption.  As  to  the  latter,  he  has  noth- 
ing to  rely  upon  except  a  proceeding  which 
undoubtedly  vested  him  with  whatever  inter- 
est Robert  P.  Duff  Iiad;  but  it  has  tieen  de- 
termined in  an  action  between  Rol>ert  P. 
I  Duff  and  the  defendants,  of  the  pendency  of 
which  he  and  liis  predecessors  bod  notice  be- 
fore the  commencement  of  the  proceedings 
under  which  he  claims,  that  Robert  P.  Duff 
had  no  title,  and  that  what  was  apparently 
I  his  property  was,  in  fact,  the  property  of  the 
I  defendants.  As  to  the  interest  so  litigated, 
i  the  Judgment  and  finding  are  necessarily 
I  conclusive,  not  only  upon  Robert  P.  Duff,  but 
I  upon  all  who  claim  under  or  through  him  by 
i  virtue  of  such  proceeding.  We  do  not  find 
anything  in  the  decisions  cited  by  appellant 
in  support  of  his  contention  which  Is  not 
easily  reconcilable  with  what  has  been  said 
upon  the  points  discussed,  and  the  proi)os!- 
tions  laid  down  are  of  such  an  elementary 
character  that  we  do  not  deem  it  necessai'y 
to  cite  the  authorities  wliich  support  theui. 
For  the  reasons  given  we  do  not  think  the 
com-t  erred  In  any  of  Its  rulings  upon  the  ef- 
fect of  the  Judgment  and  findings  in  Duff  v. 
Duff,  or  in  admitting  (under  the  stiptilatlon 
of  the  parties)  the  testimony  given  by  R.  P. 
Duff  in  that  action,  or  the  testimony  of  Ryan. 
The  second  principal  assignment  of  error 
relates  to  the  rulings  of  the  court  construing 
and  applying  the  order  granting  a  new  trial 
to  the  plaintiffs  in  Duff  v.  Duff  upon  a  single 
Issue.  AH  the  questions  presented  by  this 
assignment  have  been  settled  by  the  recent 
decisions  filed  in  Duff  v.  Duff,  35  Pac. 
437,  which  Involved  substantially  the  same- 
questiona,  and  it  must  be  hdd  upon  the  au- 
thority of  that  case  that  the  supo-ior  court 
did  not  err  in  any  of  these  rulings.  The 
same  may  be  said  of  the  rulings  referred  to 
in  the  third  specification  of  error.  Substan- 
tially the  same  rulings  were  considered  and 
approved  in  Duff  v.  Duff,  and  can  no  longer 
be  questioned. 

The  remaining  specifications  of  error  relate 
to  that  part  of  the  Interlocutory  and  final  de- 
crees in  regard  to  the  accounting.  With  re- 
spect to  these  matters  we  cannot  say  that  the 
findings  as  to  the  various  items  and  amounts 
debited  to  the  respective  parties  are  unsup- 
ported by  the  evidence,  or  that  the  charge- 
against  plaintiff  for  rents  that  he  might  have 
realized  by  proper  management  of  the  prop- 
erty after  It  came  Into  his  possession  was 
unauthorized.  He  was  not  a  mortgagee  in 
possession,  and  was  not  entitled  to  the  benefit 
of  the  rule  applicable  to  that  case.  So  far 
as  relates  to  his  possession  of  the  property, 
he  stood  In  the  shoes  of  R.  P.  Duff,  and  Is 
accountable  to  the  defendants  for  the  rents 
and  profits  to  the  same  extent  that  DufT 
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would  have  been.  Bat  plaintiff  was  also  the 
Buccesaor  to  the  mortgagees,  and  entitled,  aa 
against  the  defendants,  to  receiye  all  that 
was  equitably  due  on  the  mortgages,  includ- 
ing interest  on  the  amonnt  secured  up  to  the 
date  of  payment  or  tendw.  The  superlw 
court  allowed  him  interest  on  said  amount, 
and  other  sums  with  which  be  is  credited 
only  up  to  March  15,  1885,  the  date  of  the 
filing  of  the  croas  bill,  upon  the  ground  that 
it  contained  a  sufficient  tender  by  defend- 
ants to  8t(^  Interest.  We  do  not  think,  how- 
ever, that  anything  contained  in  the  cross 
bill  amounts  to  a  sufficient  tender  or  offer  to 
redeem'  to  stop  Interest,  and  therefore  we 
think  the  court  erred  in  not  allowing  Interest 
to  the  plaintiff  on  the  amounts  credited  to 
him  down  to  the  date  fixed  by  the  decree  tar 
computing  the  Interest  on  defendant's  cred- 
its; wherefore  the  judgment  of  the  superior 
court  is  affirmed  in  all  respects  except  as  to 
this  matter  of  interest,  as  to  wlilcb.  the  judg- 
ment is  reversed,  and  the  cause  is  remanded 
to  the  superior  court  with  directions  to 
amend  its  decree  by  allowing  Interest  to  the 
plaintiff  down  to  March  1,  1892,  and  by  re- 
ducing the  Judgment  against  him  correspond- 
ingly. 

We  concur:  HARRISON,  J.;  McFAR- 
LAND,  J.;  GAROUTTE,  J.;  PATBBSON,  J.; 
FITZGERALD,  J. 

DK  HAVEN,  J.,  being  dlaquallfled,  did  not 
participate  in  the  foregoing  decision. 


PARK  &  LAOT  00.  v.  WHITE  RIVER 
LUMBER  CO.  et  al.    (No.  18,205.) 

{Supreme  Court  of  California.    Jan.  6,  1S94.) 

Sajls   or   pERaoNU.   Fropsrtt  —  "Wujlt  Conbti- 

TDTB8  —  "LrABB"—  REPUtVIit  —  WHEN  HaIN- 
TAISED. 

1.  Where  the  owner  of  personal  property 
dellrers  it  to  another  under  a  writing  called  a 
"lease,"  whereby  the  title  is  to  remain  in  the 
"lessor,"  and  the  "lessee"  agrees  to  pay,  at  a 
time  named,  a  certain  sum  aa  "rent,"  and  pro- 
viding that.  In  case  of  failure  to  pay  such  aum 
at  the  time  specified,  any  sum  paid  ahall  be 
forfeited,  and  the  "lessor  be  entitled  to  take 
possession  of  the  property,  but  that  on  payment 
of  such  sum  the  title  shall  pass  to  the  "lessee," 
the  transaction  is  a  sale,  and  not  a  lease. 

2.  Where  personal  property  is  delivered  to 
the  purchaser  under  a  conditional  contract  of 
sale,  whereby  the  seller,  on  failure  of  the  pur- 
chaser to  pay  the  purchase  price,  may  recover 
the  property,  an  action  and  recovery  of  judj?- 
ment  by  the  seller  on  the  purchase-money  note 
is  a  confirmation  of  the  sale,  and  he  cannot 
thereafter  maintahi  an  action  to  recover  the 
property. 

Department  1.  Appeal  from  superior  court, 
Tnlare  county;  Wheaton  A.  Gray,  Judge. 

Action  by  the  Park  &  Lacy  Company 
against  the  White  Btrer  Lumber  Company 
and  Warren  D.  Parson  to  recover  posses- 
sion of  certain  personal  property.  From  a 
Jadgment  for  plaintiff,  and  from  an  wder 


denying  a  motion  for  a  new  trial. 
ants  appeaL    Reversed. 

J.  A.  Hannah,  for  appellants.  Bn 
Pamsworth  and  H.  A.  Powell,  for  i 
ent 

GAROUTTE,  J.  This  Is  an  actloi 
cover  possession  of  certain  persom 
erty  or  its  value.  Defendants  appeali 
the  judgment,  and  order  denying  a 
for  a  new  trial.  Plaintiff,  being  the 
of  certain  personal  property,  consis 
machinery,  etc,  gave  to  defendants 
Ing,  the  substantial  portions  of  whlcl 
follows:  "Lease.  The  Park  and  Lac 
pany,  of  San  Francisco,  Cal.,  lessors, 
lease  unto  the  White  River  Lumbc 
pany  and  Warren  D.  Parson,  of  Tula] 
ty,  Cala.,  lessees,  the  following  p 
toe.  the  period  of  nine  months  from  1 
day  of  June,  1880,  to  wit:  [Then  fo 
description  of  the  property.]  Said  i 
is  to  be  used  only  at  Arl>or  Vitae, 
county,  state  of  California,  and  said 
are  to  pay  to  said  lessors,  at  San  Fr 
for  the  use  of  said  property,  the 
13,061.  payable  as  follows:  All  on  1 
day  of  March,  A.  D.  1890.  Said  lesse< 
that  they  will  pay  the  rent  at  the  tli 
in  the  manner  aforesaid.  *  *  *  II 
ther  agreed  that  time  is  of  the  ess 
this  agreement,  and,  upon  a  failure 
lessee  strictly  to  keep  and  perform 
the  covenants  or  provisions  hereof  I 
agreed  to  be  performed,  then  and  the 
without  any  notice,  this  Instrument  i 
deemed  to  be  canc^ed,  and  of  no 
effect  as  against  lessors,  and  all  right 
terest  of  lessee  In  or  to  said  proper 
cease;  and  all  rent  by  lessee  the 
paid  shall  belong  to  lessors  as  full  i 
for  the  prior  use  of  said  property,  > 
sors  shall  be  entitled  to  take  unto  tt 
session  all  of  said  property.  Said 
further  agree  that,  upon  strict  perf< 
by  lessee  with  all  the  foregoing  co 
and  provisions  by  them  to  be  kept  t 
formed,  they  shall  (but  not  otherwic 
the  right  to  purchase  said  property 
prompt  payment  to  lessors  of  the 
$3,064."  During  the  progress  of  tl 
respondent's  counsel  admitted  tt 
$3,064  referred  to  in  the  last  clause 
contract  was  the  same  sum  of  mot 
was  to  be  paid  aa  rent,  and  that,  u 
payment  of  said  sum,  the  title  to  tl 
erty  would  pass  to  defendants;  and, 
it  la  fairly  apparent  from  the  writin 
This  sum  of  money  was  not  paid  at  1 
agreed  upon,  and  subsequently  the 
action  was  brought  to  secure  posses 
the  property. 

The  nature  of  tiie  Judgment  to  be  r 
In  this  case  is  determined  entirely 
construction  to  be  given  the  writii 
which  we  have  quoted.  In  addition 
wilting,  upon  the  same  date  a  mortgi 
given  to  plaintiff  by  one  Hilton,  upon 
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real  estate,  to  secnre  a  proinlBsor7  note  for 
^650,  payable  by  defendants  to  plaintiff,  and 
also  to  secure  the  sum  of  $3,061,  specified  in 
the  so-called  "lease."    This  paper  was  not  a 
lease.     Galling  It  a  lease  did  not  establish 
the  fact    This  is  peculiarly  a  case  where 
there  is  nothing  in  a  name,  for  the  CMttenta 
of  the  paper  determine  Its  tme  characto:.    It 
la  said  in  Heryford  t.  Dayis,  102  U.  S.  235: 
"What,  then,  is  the  true  construction  of  the 
contract?    The   answer  to  this   question   is 
not  to  be  found  in  any  name  which  the  par- 
ties may  have  glren  to  the  Instrument,  not 
alone  in  any  particular  proTlslons  it  contains 
disconnected  from  all  others,  but  In  the  rul- 
ing Intention  of  the  parties,  gathered  from 
all  the  language  they  have  used.    It  is  the 
legal   effect  of  the  whole   which  is  to  be 
sought  for.    The  form  of  the  instrument  Is 
of  little  account."    That  the  writing  is  not 
a  lease  is  settled  beyond  all  dispute  by  the 
one   fact   that,   apon   the  payment   of  the 
.amount  stated  In  the  contract,  the  title  was 
to  pass  Irrevocably  to  defendants.    This  con- 
tract either  transferred  the  title  of  the  prop- 
erty to  defendants,  and  thus  Is  a  sale,  per- 
fect and  complete,  or  it  Is  a  conditional  sale; 
and,  as  to  the  character  of  the  Judgment 
that  should   be  rendered,   it  is  immaterial 
which  of  these  constructions  be  placed  upon 
it    If  it  was  an  absolute  sale  at  the  time  it 
was  entered  into,— and  the  fact  that  a  mort- 
Knge  was  given  to  secure  the  amount  therein 
specified  (which  was  nothing  less  than  the 
purchase   price)   is  strongly   Indicative   that 
such  was  its  legal  effect,— then  plaintiff  has 
DO  title  in  the  property,  and  no  right  to  its 
possession.     If  it  was  a  conditional  ^le,  the 
transfer  of  title  being  dependent  upon  a  pay- 
ment of  the  pwchase  price,  plaintiff  still 
is  not  entitled  to  recover,  for  the  following 
reason:     Several  months  prior  to  the  com- 
mencement of  the  present   action,  plaintiff 
brought  suit  against  these  defendants  and 
Hilton,  mortgagor,  to  recover  upon  the  afore- 
said note,  and  also  to  recover  the  said  sum 
of  $3,064,   and  asked   that   the   real   estate 
mwtgaged  to  secure  these  amounts  be  sold,' 
etc.    That  case   went  to   trial   upon  issue 
Joined,  and,  as  appears  by  the  opinion  of  the 
Judge,  while  a  foreclosure  of  the  mortgage 
was  denied.  Judgment  was  ordered  against 
these  appellants  for  the  full  amount  claimed 
by  the  complaint    The  course  thus  pursued 
\s7  plaintiff  defeats  its  rights  In  the  present 
action,  If  the  writing  be  construed  as  a  con- 
ditional sale.     If  the  money  had  been  paid 
as  agreed,  the  title  would  have  passed  to  de- 
fendants;   and,  the  money  not  being  paid 
as  agreed,  the  plaintiff  could  either  recover 
the  propoty  or  sue  tor  the  purchase  price. 
But  the  pursuit  ot  one  remedy  neceasarlly 
excluded  the  other.    It  was  not  entitled  both 
to  the  purchase  iirice  and  the  property;  and 
an  action  brought  to  recover  the  purchase 
price,  M  was  done  In  this  case,  is  a  ratUlca- 
tton  of  the  salt.    This  principle  is  forcibly 
pnt  m  Balkgr  ▼.  Herrey,   135  Maaa.  174: 


"Th^  conid  not  treat  the  tranaaetlon  ••  a 
valid  sale  and  an  invalid  one  at  the  same 
time:  If  they  reclaimed  their  property.  It 
must  be  on  the  ground  that  they  elected  to 
treat  the  transaction  as  no  sale.  If  they 
brought  an  action  for  the  price,  they  would 
thereby  confirm  It  as  a  sale.  Two  incon- 
sistent ooorses  being  open  to  them,  they 
must  dect  which  they  would  pursue,  and, 
electing  one,  they  are  debarred  from  tlie 
other.  Reclaiming  the  goods  would  show 
an  election  to  forego  the  right  to  recover  the 
price;  but  Instead  of  reclaiming  the  goods 
In  the  first  instance,  they  brought  an  action 
against  Bailey  for  the  price,  made  an  attach- 
ment of  his  property  by  trustee  process,  en- 
tered their  action  in  court,  and  he  was  de- 
faulted. They  were  thereupon  entitled  to 
Judgment  against  him.  •  •  •  They  had 
thus  made  a  decisive  election  to  treat  the 
transaction  as  a  sole  before  reclaiming  the 
goods,  and  under  such  an  election  the  title 
passed  to  Bailey."  See,  also,  Butler  t.  Hil- 
dreth,  5  Mete.  (Mass.)  4».  For  the  forego- 
ing reasons,  It  is  ordered  that  the  Judgment 
and  order  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


We    concur: 
SON,  J. 


PATERSON,    J.;     9ABRI- 


HOWBI^L  V.  HOWBLL.  (No.  18,250.) 
(Supreme  Court  of  California.  Jan.  20,  1804.) 
APFKiLL — Dismissal — Orocnds. 
An  appeal  regularly  taken  should  not  be 
dismissed  on  respondent's  motion  merely  be- 
cause there  is  no  bill  of  exceptions  embodying 
the  evidence  on  which  the  trial  court  acted,  as 
the  laclc  of  a  bill  of  exceptions  is  ground  rather 
for  a  Judgment  of  affirmance. 

In  bank.  Appeal  from  superior  court,  Te- 
hama county;  B.  A.  Bridgford,  Judge, 

Action  by  Elizabeth  Howell  against  J.  W. 
Howell  for  divorce.  Plaintiff  obtained  Judg- 
ment by  default,  and  thereafter  filed  a  sup- 
plemental bill  tor  alimony.  From  an  order 
granting  alimony,  and  from  orders  striking 
out  the  answer,  and  refusing  to  permit  de- 
fendant's counsel  to  cross-examine  plaintiff's 
witnesses,  defendant  appeals.  Plaintiff  moves 
to  dismiss  the  appeal.     Motion  denied. 

L.  V.  Hitchcock  and  A.  M.  McCoy,  for  ap- 
pellant Ohas.  G.  Nagle,  (W.  Henry  Jones, 
of  counsel.)  f  ch:  respondent 

BBATTT,  O.  J.  TUs  to  an  action  by  a 
wife  for  a  divorce  on  the  ground  of  deser- 
tion Defendant  being  absent  from  the 
state,  was  not  personally  served  with  sum- 
mons, but;  upon  substituted  service  and  his 
default  Judgment  was  given  in  Septemb«, 
1890,  dissolving  the  marriage,  awarding  to 
the  plaintiff  the  custody  of  the  minor  chil- 
dren, and  setting  apart  to  her  use  all  the 
community  property  In  (Jalifwnia.  More 
than  a  year  after  the  entering  of  this  tadg- 
ment,— In    December,    18^^.^^   itefmdaatg 
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having  come  within  the  state,  the  plalntlflF 
filed  a  petition  In  the  nature  of  a  supple- 
mental complaint,  setting  forth  that  the  de- 
fendant was  possessed  of  a  large  amount  of 
propo'ty  In  Idaho,  the  proceeds  and  increase 
of  community  property  which  he  took  with 
him  at  the  time  he  deserted  her,  and  praying 
for  an  order  upon  him  to  show  cause  why  he 
should  not  be  required  to  pay  her  permanent 
alimony,  counsel  fees,  etc.  Such  order  hay- 
ing been  made,  and  served  upon  the  defend- 
ant, be  appeared  and  demurred  to  the  peti- 
tion, and,  his  demurrer  being  overruled,  aft- 
erwards filed  an  answer.  Pending  the  hear- 
ing, other  orders  were  made  by  the  court, — 
one  requiring  the  defendant  to  give  secnrity 
toe  the  payment  of  any  Judgment  that  might 
be  recovered  against  him,  and  another  direct- 
ing him  to  appear  before  a  notary  and  give 
his  deposition.  For  disobedience  of  the  lat- 
ter order  his  answer  was  stricken  out  by  one 
order,  and  by  another  his  attorneys  were  de- 
barred from  cross-examining  the  witnesses 
produced  by  the  plaintiff  at  the  bearing  of 
her  petition.  After  an  ex  parte  hearing  the 
court  made  an  order- or  decree  requiring  the 
defendant  to  pay  to  the  plaintiff  $100  per 
month  permanent  alimony.  From  this  order 
or  decree,  and  also  from  the  orders  striking 
ont  his  answer  and  debarring  his  attorneys 
from  cross-examining  the  plaintiff's  wit- 
nesses, the  defendant  has  appealed,  and  the 
plaintiff  now  moves  to  dismiss  the  several 
appeals  because  there  Is  no  bill  of  excep- 
tions embodying  the  papers  and  evidence  up- 
on which  the  superior  court  based  its  action. 
When  an  appeal  has  beai  regularly  taken 
from  an  order  of  the  superior  court,  the  lack 
of  a  bill  of  exertions  embodying  and  au- 
thenticating its  proceedings  la  not  a  ground 
for  dismissing  the  appeal,  but  rather  for  a 
judgment  of  affirmance.  If,  as  Is  usually  the 
case,  there  is.  In  the  absence  of  such  bUl  of 
exceptions,  nothing  in  the  record  upon  which 
the  action  of  the  superior  court  can  be  prop- 
erly reviewed.  It  is  true,  this  court  has  In 
such  cases  sometimes  granted  a  motion  to 
dismiss,  the  effect  of  the  order  being  the 
same  as  a  Judgment  of  affirmance.  This  mo- 
tion, however,  presents  an  occasion  for  call- 
ing attention  to  the  essential  difference  be- 
tween a  case  In  which  the  applicant  has 
failed  to  take  the  proper  steps  for  bringing 
his  appeal  before  the  court,  when  only  the 
respondent  has  the  right,  under  our  rules,  to 
make  a  motion  to  dismiss,  and  a  case  in 
which  the  appellant  has,  or  is  supposed  to 
have,  failed  to  make  a  record  which,  on  be- 
ing looked  into,  will  disclose  error  in  the 
Judgment  or  order  appealed  from,  wlien  a 
motion  to  dismiss  by  the  respondent  is  sim- 
ply an  effort  to  advance  the  hearing  of  the 
cause  on  its  merits.  In  such  cases  the  court 
has,  as  above  stated,  sometimes  granted  the 
motion  when  it  was  very  apparent  that  the 
record  before  us  was  insufficient  to  enable 
us  to  review  the  errors  assigned.  But  the 
present  caae  ia  not  of  that  sort.    The  prin- 


cipal cnrder  appealed  from  is  in  form, 
stance,  and  effect  a  Judgment,  and  It 
tended  by  the  appellant  that  it  may 
viewed,  and  must  be  reversed,  upon  tb 
ment  roll.  The  questions  presented  i 
free  from  difficnlty,  and  involve  tbe 
merits  of  the  appeaL  We  are,  tbereSi 
inclined  to  consider  them  on  this  mc 
advance  of  other  cases  entitled  to  prec 
Motion  denied. 

We  concur:  McFARLAND,  J.;  DB  H 
X;   PATEKSON,  J.;   HARBISON,  J. 


BURBANK  V.  DENNIS.  (No.  Id, 
(Supreme  C!ourt  of  California.  Jan.  U 
Deceit — CoBPoaiTioNB  —  Lubiuties  of  '. 

sue  TO  Stockboldbbs  —  BviDssoc — ^Te 

OF  Stesooraphee. 

1.  PFomoters  of  a  corporation,  who 
represent  that  the  price  paid  by  the  cori 
for  property  conveyed  by  them  to  the 
tion  ia  the  cost  thereof  to  themselves,  ai 
to  the  stockholders  for  their  profits  in  tli 
action,  though  the  property  is  worth  the 
paid  by  the  corporation. 

2.  Under  Code  CivU  Proc.  8  2047,  i 
a  witness  to  refresh  his  memory  as  tc 
by  anything  written  by  himself  at  t 
the  fact  occurred,  where  a  party  exam 
fore  trial  failed  to  sign  his  deposit! 
stenographer  who  took  the  evidence  i 
fresh  his  recollection  from  his  transcrip 
notes,  and  testify  as  to  the  statements  i 
such  party. 

Departmeut  1.    Appeal  from  raperio 
Los  Angeles  county;   W.  H.  Glaric.  Sn 

Action  by  A.  L.  Burbank  against 
Dennis  and  others.     From  a  Judgmi 
plaintiff,  defendant  Dennis  appeals, 
fied. 

Wells,  Monroe  ft  Lee  and  W.  P.  G< 
for  appellant     Wilson  &  Lamme^ 
spondent. 

GAROUTTB,  J.  The  plaintiff,  u  i 
bolder  of  the  San  Gabriel  Yall^  I 
Water  Company,  a  corporation,  broni 
action  against  L.  W.  Dennis,  John  ] 
born,  Frederick  D.  Santxim,  and  tl 
Gabriel  Valley  Land  &  Water  Q>mi 
recover  a  large  sum  of  money,  daltnii 
moneys  to  be  the  property  of  the  corp 
defendant,  unlawfully  held  by  def4 
John  P.  Sanborn  and  L.  W.  Doinis. 
ment  was  recovered  fw  the  sum  of 
and  interest,  and  this  appeal  Is  pro 
by  defendant  Dennis  from  the  Jndgm( 
order  denying  bis  motion  t<x  a  new  t 

The  following  allegations  of  the  coi 
give  a  general  idea  of  the  cause  of 
relied  upon  to  support  the  recov«7: 
during  or  about  the  month  of  Marc] 
the  defendants  L.  W.  Dennis.  John  : 
bom,  and  Frederick  D.  Sanborn  eatei 
an  arrangement  and  agreement,  i 
motera,  for  the  purpose  of  orgaidxi 
said  defendant  corporation,  with  a  i 
pmcbasing  cartain  lands  in  the  said 
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of  Los  Angeles,  which  said  lands  were  to 
be,  after  the  organization  of  said  corxiora- 
tlon,  conveyed  to  the  same  for  the  piirpose 
of  selling  the  same,  and  In  which  corporation 
the  said  defendants  Dennis  and  the  San- 
borns  were  to  become  interested  as  stockhold- 
ers. That  the  said  defendant  Dennis  and 
the  said  Sanboms  proceeded  to  procure  con- 
tracts of  purchase,  as  aforesaid,  of  the  said 
lands  from  the  Tarions  owners  of  the  same, 
and  did  so  contract  with  Story,  Stetson,  and 
Hall  for  about  240  acres,  with  one  Ames  tar 
about  200  acres,  with  one  J.  N.  Clapp  for 
about  70  acres,  with  Li.  L.  Bradbury  for 
about  200  acres,  with  one  Glbbs  for  about 
170  acres,  with  L.  H.  Titus  for  about  200 
acres,  and  with  James  Ford  for  about  50 
acres,  and,  according  to  the  terms  and  condi- 
tions of  the  said  various  contracts,  specified 
parts  and  portions  of  the  ptirchase  price  of 
the  same  were  to  be  paid  in  cash,  and  cer- 
tain other  parts  and  portions  of  such  pur- 
chase price  were  to  be  deferred,  and  wa-e  to 
be  paid  with  certain  specified  rates  of  inter- 
est That,  at  all  times  while  the  said  de- 
fendants were  procuring  the  said  contracts 
for  the  purchase  of  said  lands,  they  repre- 
sented to  the  plaintitr  and  other  of  the  pro- 
posed stockholders  of  the  proposed  corpora- 
tion that  they  were  acting  for  and  on  behalf 
of  all  the  parties  interested,  or  tcf  become  in- 
terested, in  the  said  venture,  and  who  w«e 
to  become  stockholders  of  such  proposed  cor- 
poration, and  at  all  times  held  themselves 
out  as  the  agents  of  the  said  proposed  stodt 
holders,  who  were  the  parties  furnishing  the 
money  necessary  for  the  purchase  of  the  said 
lands."  The  complaint  further  alleges  that 
$200,000  was  paid  to  Dennis  and  Sanborn  by 
the  prospective  stockholders  of  the  corpora- 
tion defendant,  and  that  contracts  and  deeds 
to  these  various  parcels  of  land  were  taken 
in  the  name  of  John  P.  Sanborn,  and  partial 
payments  made  thereon  from  the  aforesaid 
money.  It  is  further  alleged  that,  after  the 
incorporation,  the  lands  were  conveyed  to 
said  corporation  defendant,  and  Dennis,  for 
himself  and  bis  associates,  the  Sanboms,  re- 
p<H:ted  to  said  corporation  that  they  had 
paid,  on  accoimt  of  the  purchase  price  of 
said  lands,  $193,666.62,  when  in  truth  they 
had  paid  but  $97,686.62.  Plaintiff  asks  Judg- 
ment for  the  difference  between  the  amount 
actually  paid  by  said  Dennis  and  the  amount 
which  be  reported  to  the  corporation  that  he 
bad  paid  upon  the  purchase  price. 

As  a  salient  point  In  the  case,  it  must  fur- 
ther be  borne  in  mind  that  the  contract  price 
at  which  the  syndicate  of  buyws,  that  was 
subsequently  merged  Into  the  defendant  cor- 
poration, was  to  take  these  various  pieces  of 
realty,  was  the  lump  sum  of  $537,000;  and 
the  amotmt  alleged  to  be  retained  by  the  de- 
fendants In  no  way  affected  the  amount  of 
the  gross  sum  to  be  paid  by  the  corporation 
for  the  lands,  for  the  entire  sum  of  $193,- 
666.62  was  charged  to  Dennis  upon  the  pur- 
chase piloe  of  $537,000.    But  it  is  claimed 


that  the  lands  actually  cost  but  $442,000,  and 
consequently  the  defendants  (agents)  retain-  ■ 
ed  of  the  corporation's  money  the  overplus, 
amounting  to  $95,000.  The  fact  that  partial 
payments,  only,  were  made  upon  the  various 
tracts,  and  that  the  deferred  payments  were 
secured  by  mortgage  upon  the  land,  seems  to 
be  entirely  foreign  to  the  matter  under  con- 
sideration, and,  OS  to  the  principles  of  law 
here  Involved,  the  case  as  made  by  the  com- 
plaint stands  before  us  exactly  as  though  it 
were  a  cash  transaction  throughout,  the  cor- 
poration, acting  through  its  agents,  buying 
lands  and  paying  $537,000  therefor,  when 
the  actual  cost  was  only  $442,000,  the  agents 
absorbing  the  difference.  There  is  no  ques- 
tion but  that  the  foregoing  facts  outline  a 
sound  cause  of  action,  and,  if  the  findings  of 
the  court  and  the  evidence  are  In  line  with 
such  theory,  then  plaintiffs  should  recover. 

The  findings  of  fact  are  considerably  broad- 
er than  the  allegations  of  the  complaint;  but 
there  is  no  substantial  variance  between  the 
theory  upon  which  the  comi)laint  is  formu- 
lated and  the  theory  upon  which  the  recov- 
ery is  had,  as  evidenced  by  the  findings  of 
the  court  Upon  inspection  It  is  readily  per- 
ceived that  they  rest  upon  the  same  general 
lines.  Even  conceding  that  the  complaint 
relies  for  a  judgment  upon  false  representa- 
tions as  to  the  amounts  of  first  payments 
made,  and  that  the  findings  tend  to  indicate 
a  recovery  ui>on  the  theory  of  false  represen- 
tations as  to  the  original  cost  price  of  the 
property,  yet  it  is  practically  the  same  thing. 
If  the  corpwation  was  boimd  in  law  to  pay 
$537,000  for  the  property,  then  it  was  bound 
in  law  to  pay  $193,666.62  when  it  did  pay  it 
By  both  complaint  and  findings  the  fraud  of 
Sanborn  and  Dennis  practiced  upon  the  pro- 
spective stockholders  and  the  corporation  is 
the  keystone  of  the  situation.  Not  alone  the 
fraud  practiced  is  the  material  element  in 
both  complaint  and  findings,  but  it  is-  fraud 
practiced  by  the  defendants  as  the  confiden- 
tial agents  of  the  parties  complaining.  Both 
complaint  and  findings  assert  a  violation  of 
confidential  relations,  and  a  betrayal  of  the 
trust  reposed  In  defendants  by  the  parties 
dealing  with  them.  The  measure  of  dam- 
ages relied  upon  In  the  complahit  and  recog- 
nized by  the  Judgment  is  the  same,  and  we 
think  that  the  presence  of  a  substantial 
variance,  as  contended  for  by  appellant's 
counsel,  is  not  apparent 

We  now  pass  to  a  consideration  of  the 
evidonce,  the  findings,  and  the  general  prin- 
ciples of  law  bearing  on  a  question  of  the 
character  here  presented.  Fredericlr  D.  San- 
bom  was  not  served  with  summons,  nnd  the 
only  appellant  in  this  case  is  L.  W.  Dennis, 
with  whom  alone  we  are  called  upon  to  deal. 
Some  embarrassment  arises  from  the  fa.ct 
that  these  various  tracts  of  land,  during  the 
pendency  of  the  negotiations  which  led  up 
to  the  formation  of  the  corporation,  were 
valued  in  entirety  at  the  lump  sum  of  $537,- 
000,  and  no  valuation  was  placedjipon  them 
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In  aerenltj;  end  It  waa  not  untQ  aiter  the 
formation  of  tbe  cwporation,  and  at  the 
time  when  Dennis  made  his  report  to  the 
corporation  showing  the  application  of  the 
$193,666.62,  that  any  definite  Idea  was  had 
by  the  stoid^holders  as  to  the  valuation  of 
this  realty  by  parcels,  and  those  Taluadons, 
It  appears,  were  arbitrarily  placed  by  San- 
l>om  or  Dennis,  w  both.  In  that  report. 
From  the  general  conduct  of  tbe  original 
negotiations  by  the  Inrestors  of  this  large 
aam  of  money,  It  is  apparent  that  land  spec- 
nlatl<Mi  was  rife  in  Los  Angeles  county  In 
those  days,  and  baste  in  the  culmination  of 
this  transaction  was  exercised  at  the  expense 
of  future  trouble  and  embarrassments,  which 
a  lltUe  care^  and  a  little  lees  haste,  would 
readily  have  averted.  We  will  summarize 
some  of  tbe  facts  which  are  beyond  dispute: 
Dennis  was  a  real-estate  agent  selling  «n 
commissions;  Sanborn  was  a  speculator  In 
land,  of  moderate  means.  Upon  March  11, 
1SS7,  Sanborn,  for  himself  and  various  rela- 
tives and  friends,  purchased  the  StlUson  and 
Hall  tract  of  land  for  $26,000,  and  took  the 
deed  In  the  name  of  his  nephew,  Frederick 
D.  Sanborn.  Upon  April  4th  he  entered  into 
a  contract  of  purchase  of  the  CSapp  tract 
for  $20,000,— $1,000  cash;  the  papers  being 
placed  In  escrow  to  await  the  examination 
of  tlOe.  Upon  April  5th  he  entered  Into  a 
contract  to  purchase  the  Ames  tract  for  $G0,- 
iXK),  paying  thereon  $5,000.  Upon  April  9th 
he  entered  into  a  contract  of  purchase  of  the 
Glbbs  tract  for  $51,000,  and  paid  thereon 
$5,000.  At  about  the  same  time  he  procured 
either  wriUen  or  oral  options  for  short 
periods  upon  the  Ford  and  Bradbury  tracts; 
but  no  contracts  of  purchase  were  entered 
Into,  no  moneys  paid,  and  the  lands  finally 
passed  to  the  corporation  at  cost  price; 
hence  they  are  not  Involved  here.  Sanborn, 
about  this  time,  also  procured  an  oral  option 
for  30  .days  upon  the  Titus  tract  for  $187,000, 
As  to  the  Stillson  and  Hall  tract  and  the 
Clapp  tract,  Dennis  was  a  stranger,  but  at 
least  as  to  some  of  the  other  tracts  he  was  an 
agent  of  the  owners  in  these  negotiations, 
and  probably  was  also  working  in  the  inter- 
est of  Sanborn.  Sanborn  was  securing  these 
lands  for  speculative  puriMses,  with  the  In- 
tention of  Interesting  eastern  capitalists  there- 
in; but  about  the  20th  of  April  Dennis  sug- 
gested that  home  capitalists  would  Interest 
themselves  in  the  venture.  The  suggestion 
was  acceptable,  and  thereupon  negotiations 
with  various  parties  began,  which  culmi- 
nated, on  the  30th  day  of  April,  in  a  written 
agreement  In  this  agreement  Dennis,  San- 
bom,  and  the  other  prospective  stockholders 
of  the  corporation.  In  consideration  of  $1  re- 
ceived each  ftom  tbe  other,  agreed  to  pur- 
chase these  lands  for  $537,000,  and  to  ex- 
peditiously organize  a  corporation  to  handle 
them.  The  Interest  of  each  party  in  the 
venture  was  specified  therein,  Sanborn  tak- 
ing a  one-fourth  interest,  and  Dennis  a  one- 
fifth.    Dennis  appears  to  have  been  the  mov- 


ing spirit  ia  the  negotiatloiia  dnrli 
times,  although  Sanborn  was  near  i 
the  agreement  Itself  being  drawn  up 
Sanborn  in  his  testimony  claims  tha 
from  the  20th  day  of  April,  Den 
acting  for  these  home  capitalists,  wl 
nls  Insists  that  be  was  acting  for  I 
The  testimony  seems  to  indicate  tha 
acting  t(x  all  parties  concerned,  e 
for  himself.  About  the  5th  of  Maj 
determined  that  $200,000  would  be 
immedlat^y  to  make  first  payments 
keep  alive  Sanborn's  contracts,  opti( 
and  soon  thereafter  that  amount  wa 
and  paid  to  Dennis  to  be  applied 
purposes.  Tbe  corporation  was  fli 
ganlzed  upon  the  20th  day  of  Mi 
about  June  the  1st,  Dennis  reported 
had  paid  $193,666.62  to  Sanborn  up 
lands;  and  in  this  report  the  p 
amount  that  had  been  applied  npon 
chase  of  each  tract,  and  also  tbe  ai 
the  deferred  payments  upon  each  b 
when  due,  were  separately  stated, 
position  by  Dennis  of  this  $193,666.6 
the  present  litigation. 

Cook,  Stock,  Stockh.  &  Ckirp.  Lai 
referring  to  the  promoters  of  a  cor 
says:  "A  promoter  Is  one  who  brln 
the  incorporation  and  organlsatioa  < 
poratlon.  He  brings  together  the 
who  become  Interested  In  the  enterp: 
in  prociulng  subscriptions,  and  seb 
tion  the  machinery  which  looks  to  tl: 
tlon  of  a  corporatlcm.  A  promote 
sldered  in  law  as  occupying  a  fidu 
latipnsbip  towards  the  corporation 
definition  Is  approved  in  Water  Co.  ' 
97  CaL  610,  32  Pac.  600.  As  to  eve 
eqplring  subsequent  to  April  20th.  th( 
question  but  that  these  defendants 
and  Sanborn,  stood  in  the  position 
meters  of  the  corporation  that  wa 
quehtly  organized.  That  these  de 
wore  promoters  Is  well  evidenced 
facts  already  stated,  and  numeroi 
circumstances  which  it  Is  not  necesa 
to  detail.  Appellant  especially  fills 
demanded  of  a  promoter  in  every  req 
he  himself  testifies  that,  as  to  all  tt 
done  and  said  by  him  looking  tow 
transfer  of  this  land,  he  Was  the  : 
his  oodefendont  Sanborn;  and  npon 
peal  we  must  agree  with  him  aa 
agency.  It  appears  to  be  conceded 
appellant  and  resiwndent  that  the  li 
ing  upon  the  facts  of  this  case  Is 
by  Mr.  Justice  Sharswood  In  Denai 
Co.  y.  Densmore,  64  Pa.  St  43;  anc 
plication  of  the  principles  of  law  1 
dared  to  the  facts  of  this  case  fum! 
legal  solution  to  the  present  lltiga 
that  case  it  is  said:  "There  are  t 
dples  applicable  to  all  partnerships 
dations  for  a  common  purpose  of 
bnsiness.  which  appear  to  be'  well  m 
reason  and  authority.  The  first  Is  ' 
man  or  number  of  men,  who  aie  tin 
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of  any  Idod  of  property,  nai  or  personal, 
may  form  a  itartnetBbip  ot  association  with 
others,  and  sell  the  property  to  the  assoda^ 
tion  at  any  price  that  may  be  agreed  upon 
between  them,  no  matter  what  It  may  have 
originally  cost,  provided  there  Is  no  fraud- 
ulent misrepresentation  made  by  the  vendors 
to  th^r  associates.  They 'are  not  bound  to 
disclose  the  profit  which  they  may  reaUze 
by  the  transaction.  •  •  •  The  second 
principle  is  that  where  persons  form  such 
an  asBociution,  or  begin  or  start  the  project 
of  one,  from  that  time  they  do  stand  in  a 
confidential  relation  to  each  other,  and  to  all 
others  who  may  subsequently  become  mem- 
bers or  subscribers,  and  it  is  not  competent 
for  any  of  them  to  purchase  property  for  the 
purpose  of  such  a  company,  and  then  sell  it 
at  an  advance,  withoat  a  full  disclosure  of 
the  facts." 

The  first  interrogatory  that  necessarily 
presents  Itself  to  our  consideration  is,  was 
Sanborn  the  owner  of  these  various  tracts  of 
land  upon  April  2i1th?— that  being  the  date 
of  tite  inception  of  the  negotiations  wliicb 
t4.'rminated  in  the  creation  of  the  corpora- 
tion, and  the  date  from  which  the  defend- 
ants occupied  a  position  of  trust  and  confi- 
dence towards  those  who  subsequently  be- 
came the  stockholders  of  the  corporation. 
As  to  the  Titus  .tract,  Sanborn  was  In  no 
sense  the  owner  of  It  He  bad  not  paid  a 
dollar  towards  its  purchase,  and  had  no 
word  of  writing  to  indicate  any  interest 
therein.  It  was  bought  with  the  corpora- 
tion's money,  and  all  transactions  pertainiug 
to  the  sale  of  it  occirrod  subsequent  to  the 
said  20th  day  of  April.  The  profit  of  $2o,- 
000  charged  to  the  corporation  upon  this 
tract  Is  not  Justified  in  the  law,  and  the 
ccM-poratlon  has  been  injured  to  that  extent. 
It  must  be  conceded  that  the  Hall  and 
Stlllson  tract,  for  the  purposes  of  this  case, 
was  owned  by  Sanborn;  and  we  also  think 
the  Clapp,  Ames,  and  Oibbs  tracts  had  been 
purchased  by  him,  and  were  owned  to  such 
an  extent,  at  least,  as  to  establish  his  status 
as  the  owner  thereof  prior  to  his  becoming 
a  promoter,  within  the  rule  declared  in  the 
Densmore  Oil  Company  Case.  It  may  tw 
fairly  said  that  under  his  contract  of  pur- 
chase he  was  the  owner  of  these  three  par- 
cels of  realty.  See  Howell  v.  Budd,  91  Cal. 
342,  27  Pac.  747.  Sanborn,  b^ng  the  owner 
of  these  tracts  prior  to  the  commencement 
of  confidential  relations  with  the  complain- 
ants, had  the  right  to  dispose  of  his  prop- 
erty to  the  corporation  at  any  price  he  saw 
fit  to  ask  and  the  corporation  saw  fit  to  pay. 
As  the  vice  chancellor  said  in  Foss  v.  Har- 
bottle,  2  Hare,  490:  "I  begin  tlie  transaction 
at  this  time.  I  have  purchased  land,  no  mat- 
ter how,  or  from  whom,  or  at  what  price.  I 
am  willing  to  sell  it  at  a  certain  price  for  a 
given  purpose."  Of  course,  the  fraud  and 
deceit  of  the  vendor,  practiced  towards  the 
parties  contemplating  the  purchase,  would 
afford  grounds  for  relief  undo'  any  drcum- 


stanoes,  but  the  fixing  of  the  amount  of  the 
purchase  price  by  the  vendor  is  a  matter  in 
which  he  is  entitled  to  the  widest  latitude. 
The  valuation  upon  the  .various  tracts  of 
land,  as  shown  by  Dennis'  report  to  the  cor- 
poration, does  not  appear  to  be  questioned, 
and  by  such  valuati<m  the  lands  of  Sanborn 
were  transferred  to  the  corporation  at  a 
profit  to  him  of  $4S,000,  less  $7,500  which  he 
paid  to  perfect  the  title  to  the  Clapp  tract 
While  Sanborn  had  the  right  to  dispose  of 
his  land  to  the  corporation  at  any  figure 
upon  which  all  parties  concerned  might 
agree,  yet  such  sale  must  be  made  without 
any  false  representations  upon  his  part 
(Jetty  V.  Devlin,  54  N.  X.  403;  Densmore 
Oil  Ca  V.  Densmore,  supra.  As  to  false 
representations  on  the  part  of  the  defend- 
ants, the  ootut  found  that  as  a  considera- 
tion and  inducement  for  the  prospective 
stockholders  to  enter  into  the  venture,  "de- 
fendants John  P.  Sanborn  and  L.  W.  Den- 
nis represented  to,  and  promised  and-  agreed 
with,  each  and  all  of  the  persons  above 
mentioned,  that  all  of  such  lands  as  they 
then  had,  or  might  thereafter  acquire, 
should  be  put  in  and  conveyed  to  such  pro- 
posed corporation  at  the  same  price  and  con- 
sideration as  the  said  L.  W.  Dennis  and 
John  P.  Sanborn  had  paid,  or  agreed  to  pay, 
therefor  to  the  party  or  parties  from  whom 
they  then  had  or  might  thereafter  obtain  the 
same."  The  evidence  is  entirely  sufficient  to 
support  this  finding.  While  many  of  the  in- 
terested parties  only  testify  generally  to  the 
understanding  that  all  this  property  should 
pass  to  the  corporation  at  cost  price,  and 
that  they  would  not  have  participated  in 
the  venture  If  the  fact  had  been  to  the  con- 
trary, yet  the  witnesses  Sterling  and  Bur- 
bank  testify  directly  to  the  statements  of 
appellant,  Dennis,  made  to  them  to  that  ef- 
fect 

As  to  this  branch  of  the  case  the  con- 
ditions are  these:  Sanborn  was  the  owner 
of  several  tracts  of  land  on  April  20th.  At 
that  time  he  and  Dennis  became  the  pro- 
moters of  the  defendant  corporation,  sold 
this  property  to  the  corporation,  and  at  such 
sale  represented  that  It  was  being  sold  at  its 
original  cost  to  them.  The  representation 
was  false,  and  was  made  at  a  time  when 
these  parties  were  not  dealing  with  each 
other  as  strangers  at  arm's  length,  but,  on 
the  contrary,  at  a  time  when  they  were 
closely  allied  in  a  Joint  venture,  and  when 
all  the  duties  and  responsibilities  resulting 
from  confidential  relations  rested  upon  them; 
and  a  strict  performance  of  these  duties  and 
responsibilities  is  always  inexorably  de- 
manded by  the  law.  This  principle  is  recog- 
nized in  Phosphate  Co.  v,  Erlanger,  6  Ch. 
DIv.  73,  and  approved  in  Eweli's  Evans  on 
Agency,  (page  2S4,*)  In  the  following  Ian- 
gunge:  "A  promoter  is  in  a  fiduciary  relation 
to  the  company  which  he  causes  to  come  In- 
to existence.  If  he  has  a  property  which  he 
desires  to  sell  to  the  comi>any.  it  is  qoltw 
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open  tor  him  to  do  ao;  bat  upon  lilm,  aa 
apon  any  other  person  In  a  fiduciary  posi- 
tion, it  is  Incumbent  to  make  full  and  fair 
disclosure  of  taia  interest  and  position  with 
respect  to  that  property.  There  is  no  dif- 
fereuce  in  this  respect  between  a  promoter 
and  a  trustee,  steward,  or  other  agent." 
Morawetz  on  Corporations  (section  515)  in- 
timates that  the  true  doctrine  Iiardly  goes 
to  the  length  here  stated,  but  atiil  says  the 
"promoters"  are  bound  to  exercise  the  bigb- 
est  degree  of  fairness  In  their  dealings.  The 
question  of  disclosure  or  concealment  of  In- 
formation which  should  be  communicated  ia 
not  here  InToIved.  It  is  a  auestlon  purely  of 
false  representations  as  to  a  substantial  mat- 
ter; and  false  representations  upon  the  part 
of  one  party,  entering  into  the  very  incep- 
tion of  a  joint  business  venture,  will  nullify 
the  entire  transaction  whenever  the  matter 
comes  before  a  court  of  justice.  At  the  time 
the  sale  was  made,  these  parties  occupied 
fiduciary  relations,  and  those  relations  pro- 
hibited the  conduct  practiced  by  the  defend- 
ants, as  depicted  by  the  finding  of  the  court 
In  the  eyes  of  the  law  the  fact  that  these 
lands,  at  this  time,  were  of  the  full  value  of 
the  purchase  price,  in  no  way  relieved  ap- 
pellant of  th^  duties  and  responsibilities  rest- 
ing upon  blm  as  a  fiduciary.  This  principle 
Is  fully  Illustrated  in  Bentley  ▼.  Craven,  18 
Beav.  76. 

It  Is  now  claimed  that  all  parties  had 
knowledge  of  the  cost  price  of  these  various 
tracts  of  land  prior  to  the  conveyance  to  the 
corporation,  by  virtue  of  a  personal  inspec- 
tion of  the  original  contracts  given  by  the 
owners  to  Sanborn;  that  they  acted  with 
their  eyes  open;  and  that  it  is  now  too  late 
to  rely  upon  these  false  representations  as 
the  basis  of  an  action.  It  is  probably  true 
that  such  knowledge  came  to  the  officers  of 
th^  corporation  as  to  some  of  the  tracts,  but 
that  event  occurred  long  after  the  $193,- 
666.62  was  collected,  and  passed  to  the  pos- 
session of  Dennis  and  Sanborn.  Again,  such 
Icnowiedge  by  the  directors  would  not  be 
Icnowledge  to  the  stockholders.  A  fraud 
practiced  upon  the  stockholders  could  not 
be  ratified,  or  even  waived,  by  the  directors. 
This  question  was  directly  passed  upon  in 
Simons  V.  Mining  Co.,  61  Pa.  St.  221. 

Again,  it  is  Insisted  that  if  the  defendants 
pnictlced  fraud  in  the  sale  of  the  lands,  and 
thereby  caused  the  corporation  to  pay  more 
therefor  than  they  in  right  should  have  paid, 
the  remedy  is  not  in  the  nature  of  the  judg- 
ment hMe  recovered,  but  the  action  should 
be  for  a  rescission  by  reason  of  the  fraud 
committed.  We  are  not  in  harmony  with 
such  views.  In  the  case  of  Getty  v.  Devlin, 
54  N.  Y.  403,  a  case  very  similar  to  the  one 
at  bar,  in  speaking  as  to  the  proper  remedy, 
it  is  said:  "But  I  think,  under  the  complaint 
in  this  action,  the  four  defendants  may  be 
compelled  to  account  tat  the  profits  they 
made  on  the  real  estate,  and  which  they 
fraudulently  appropriated  to  the  exclusion  of 


their  associates.  The  oonrt  can  at 
wluit  the  land  actually  cost  the  four  i 
ants,  and  hold  them  to  account  for  t 
ance.  This  Ixalance  equitably  bdoi 
those  who  paid  the  money,  and  the  pi 
can  in  tills  action  recover  their  pro  rat 
thereof."  The  principles  declared  In 
Co.  V.  Flash,  supra,  also  justify  the 
h»e  sought  and  obtained.  In  an  al 
elaborate  article  found  In  16  Amei 
Rev.,  at  page  671,  the  status,  duties, 
sponslbilities  of  promoters  are  com 
and  the  true  principle  appertaining 
is  well  stated,  as  follows:  "The  sui 
of  the  law  is  that  promoters  are  co 
fiduciaries.  Transactions  with  their 
nies  wherein  they  deal  honorably,  w1 
disclosure,  and  without  seeking  to  ii 
the  action  of  the  corporation,  will 
held;  but  transactions  in  which  the 
press  or  misrepresent  material  facts, 
erwise  deceive  the  comi>any,  or  co 
conti;ol  its  action,  are  fraudulent,  a 
company  may  elect  either  wholly  to  a< 
such  transactions,  or  to  recover  tl 
moter's  secret  profits."  About  the  £ 
of  May,  John  P.  Sanborn  returned 
home  in  Michigan,  but  prior  to  his  de 
he  gave  his  nephew  Frederick  D.  Sai 
power  of  attorney  to  act  for  him  in 
lection  of  moneys,  making  of  coi 
deeds,  etc.,  in  furtherance,  probably, 
merger  of  the  venture  then  on  liand  1 
corporation  about  to  be  formed.  Ai 
this  time  the  $193,666.62  was  paid  to  : 
and  portions  of  it  ixissed  to  the  origin 
dors  through  the  medium  of  himat 
BVederick  D.  SanlK>rn;  and  thereupi 
tracts  of  purchase  were  taken  in  the  d 
John  P.  Sanborn  to  the  Ford,  Bradli 
Titus  tracts,  and  possibly  new  contn 
to  some  of  the  otiiers.  The  prospectiv 
holders  becoming  alarmed  over  the  ts 
they  had  expended  such  a  large  am( 
money,  and  possessed  no  written  evid 
to  their  interest  in  these  various  pro 
upon  May  the  18th  secured  from  Fr 
D.  Sant)om,  as  attorney  in  fact  of  J< 
a  statement  In  writing  to  the  follow 
feet:  "Know  all  men  by  these  present 
whereas,  I,  John  P.  Sanborn,  have  p 
ed,  [naming  the  various  tracts  of  lax 
involved;]  and  whereas,  a  ccrp<Mal 
about  to  be  formed,  known  as  the  S 
briel  Valley  Land  and- Water  Compan; 
whereas,  the  subscribers  of  stock  c 
corporation  are  the  real  purchasers  ( 
lands,  although  the  contracts  tbere 
made  to  me:  Now,  therefore,  I  agn 
as  soon  as  the  orgnnizatlon  is  comp] 
will  transfer  all  my  right,  title,  and  ii 
etc.,  to  the  corporation."  This  writii 
offered  in  evidence  as  the  declaration 
mission  of  John  P.  Sanborn  that  he  h: 
chased  this  property  for  the  corporati< 
under  objection  it  was  admitted  fo 
purpose.     We    shall    not    review    the 

soundness  of,  the-juling  of  the  court 
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regard,  for,  If  error  was  committed,  we  think 
It  harmless.  If  we  look  Into  the  opinion  of 
tlie  court,  as  appellant  suggests,  this  eTidence 
appeared  to  have  some  weight,  as  tending  to 
show  an  original  purchase  for  the  corpora- 
tion; yet  In  the  next  succeeding  clause  of 
tlie  opinion  the  Judge  says  that  there  is  am- 
ple evidence  to  support  that  allegation  of  the 
c:oiuplalnt  aside  from  the  writing.  Neither 
does  there  appear  to  be  any  finding  of  fact 
tliat  Sanborn  actually  purchased  thede  lands 
for  the  corporation  or  the  prospective  stock- 
bolders,  and  for  this  reason  the  ruling  of  the 
court  against  appellant  becomes  immaterial 
But,  In  addition,  and  as  conclusive -of  the  en- 
tire matter,  we  do  not  think  any  finding  of 
fact  that  Sanborn  purchased  these  lands  for 
the  contemplated  corporation,  or  that  he  sub- 
sequently r^resented  to  the  parties  that  he 
bad  BO  purchased  them,  is  material  to  the 
recovery  or  necessary  to  support  the  Judg- 
ment. As  we  have  heretofore  fully  Indicat- 
ed, the  acts  of  Sanborn  and  Dennis  subse- 
quent to  the  20th  of  April  Justify  the  recov- 
ery had,  and  hence  their  conduct  prior  there- 
to is  not  an  essential  element  of  the  case. 

An  attempt  was  made  to  take  the  deposi- 
tion of  the  appellant,  Dennis,  prior  to  the 
trial;  but  after  the  examination  was  bad,  his 
testimony  being  taken  down  and  transcribed 
by  a  phonographic  reporter,  be  either  neg- 
lected or  declined  to  subscribe  to  the  same.  At 
tlie  trial  the  reporter  was  placed  on  the  wit- 
ness stand,  and,  after  refreshing  his  recol- 
lection from  his  transcription  of  the  notes, 
under  objection  testified  to  the  statements  of 
Dennis  made  at  that  time.  Dennis  being  an 
active  party  to  the  litigation,  there  can  be 
no  qnestlon  but  that  his  statements  pertain- 
ing to  the  subject-matter  of  the  action,  wher- 
ever and  whenevtf  made,  would  be  compe- 
tent evidence  against  him.  But  the  question 
here  presented  is  whether  the  reporter,  not 
having  a  definite  and  well-defined  recollec- 
tion of  the  statements  so  made,  after  he  had 
refreshed  his  recollection  as  far  aa  possible 
from  the  writing,  will  be  allowed  to  read  the 
contents  of  the  memoranda  to  the  court. 
There  appears  to  be  some  difference  of  opin- 
ion among  courts  and  law  writers,  as  to  the 
proper  practice  at  common  law;  but  under 
our  statute  (section  2047,  Code  Civil  Proc.') 
the  cotuve  here  adopted  is  expressly  allowed. 
In  the  case  of  People  v.  Lem  You,  97  Cal. 
224,  32  Pac.  11,  the  practice  was  approved 
as  Justified  by  the  foregoing  provision  of  the 
Code;  and  In  the  case  of  People  v.  Gard- 
ner, 98  Cal.  127,  32  Pac.  880,  the  Identical 
question  was  presented,  and  this  court  said: 
"The  remaining  objection  to  the  admission 
of  the  evidence  of  the  witness  Briar  does  not 
seem  to  be  well  founded,  in  view  of  the  last 

'  The  section  provides  that  a  witness  may  re- 
fresh his  memory  reopecting  a  fact  by  anything 
written  by  himself  nt  tlie  time  such  fact  oc- 
cnrred,  bnt  that  the  writing  must  be  shown  to 
the  adverse  party,  who  may  cross-examine  the 
witness  upon  it  if  be  desires. 
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provision  of  section  2047  of  the  Code  of  Civil 
Procedure."  Appellant's  contention  that  the 
reporter's  original  notes  are  the  basis  from 
which  he  should  have  been  required  to  re- 
fresh bis  recollection  will  not  be  considered, 
as  such  objection  was  not  brought  to  the  at- 
tention of  the  trial  court  However,  we  do 
not  intimate  there  is  any  merit  In  the  point 

This  action  is  brought  by  a  dissatisfied 
stockholder,  and  a  previous  demand  upon  the 
corporation  to  commence  the  suit  and  a  re- 
fusal upon  its  part  so  to  do,  are  made  suffi- 
ciently plain  from  the  record.  There  are  sev- 
eral allegations  of  the  complaint  which  have 
no  support  in  the  evidence,  but  they  are  im- 
mat^lal,  and,  as  a  consequence,  findings 
thereon  agahist  appellant  become  harmless. 
Appellant  should  be  allowed  a  credit  of  $7,- 
600,  paid  to  perfect  the  title  to  the  Olapp 
tract  and  should  only  be  charged  with  a 
profit  of  525,000  upon  the  Tltsis  tract  For 
those  reasons  we  think  the  Judgment  should 
be  for  the  sum  of  $05,500,  with  legal  interest 
thereon  from  the  4th  day  of  June,  1887.  The 
cause  is  remanded,  with  directions  to  the 
trial  court  to  modify  the  Judgment  to  that 
effect 


We    concur: 
SON.  X 


PATERSON,    X;     HARRI- 


EJx  parte  GAL/LAGHBR.    (No.  21.079.) 
(Supreme  Court  of  California.    Jan.  19,  1894.) 

CosvionoN— Reversal — Rehbarino— Aftikm- 
AJiCF — Habeas  Cobpoh. 
On  application  for  writ  of  habeas  corpus 
for  failure  to  bring  petitioner  to  trial  after  re- 
versal of  his  conviction  and  granting  of  a  new 
trial,  orders  recalling  the  remittitur  and  grant- 
ing a  rehearing,  resulting  in  an  affirmance  of 
the  conviction,  cannot  be  impeached. 

Application  of  B.  F.  Gallaghw  for  writ  of 
habeas  corpus.    Writ  denied. 

W.  F.  Aram,  for  petitioner.  0.  D.  Snoolc, 
Dist  Atty.,  for  respondent 

BEATTY,  G.  J.  This  is  a  petition  for  a 
writ  of  habeas  corpus,  which  discloses  the 
following  facts:  Petitioner  was  convicted  in 
the  superior  court  of  Alameda  county  of  a 
felony.  On  appeal  to  this  court  the  Judg- 
ment of  the  superior  court  was  reversed  and 
the  cause  remanded  for  a  new  trial.  33  Pac. 
890.  Our  decision  was  filed  August  16,  1893, 
and  on  the  25th  of  the  same  month  the  re- 
mittitur was  issued,  and  on  the  26th  it  was 
filed  in  the  office  of  the  county  clerk,  where 
it  still  remains.  On  the  2Sth  an  order  was 
made  by  the  superior  court  setting  the  cause 
down  for  a  retrial  on  October  27,  1893,  but 
on  the  2Ctb  of  October  that  court,  of  its  own 
motion,  dropped  said  cause  from  its  calen- 
dar, and  ever  since  said  date  has  refused 
to  retry  said  cause,  restore  It  to  the  calendar, 
or  dismiss  it,  notwithstanding  the  defendant 
has  never  consented  to  the  delay,  but  has 
always  been  ready  for  trial,  and  has  tne- 
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qnently  demanded  a.  trial  or  a.  dismissal  of 
the  action.  During  all  of  said  time  the  de- 
fendant has  been  and  still  Is  confined  in  the 
county  Jail  under  no  other  authority  than  a 
commitment  baaed  on  said  charge  of  felony, 
upon  which  he  was  convicted  as  above  stat- 
ed. He  contends  that  said  Imprisonment,  in 
view  of  the  facts  alleged,  is  illegal,  and  that 
he  Is  entitled  to  be  discharged  from  custody. 
If  the  facts  disclosed  by  the  petition  were 
all  the  mdterlal  facts  of  the  case,  it  might 
be  that  the  petitioner  would  be  entitled  to 
be  set  at  liberty.  But  there  are  other  ma- 
terial facts,  of  which  we  can  take  notice,  be- 
cause they  are  disclosed  by  our  own  records 
of  the  proceedings  in  the  action  of  the  peo- 
ple against  the  petitioner.  The  remittitur 
In  that  cause  was  issued  within  10  days  after 
the  decision  was  filed,  solely  because  the  at- 
torney general  consented  to  and  requested 
the  order,  and  within  30  davs  after  the  de- 
cision the  remittitur  was  recalled  upon  mo- 
tion of  the  attorney  general,  based  upon  his 
statement  made  in  oi)en  court  that  he  had 
been  induced  to  consent  to  Its  Issuance  by  a 
message  falsely  purporting  to  come  from  the 
district  attorney  of  Alameda  county,  and  re- 
questing him  to  make  the  motion.  After  the 
remittitur  was  so  recalled,  a  petition  for  a  re- 
hearing of  said  cause  was  tiled  on  the  part 
of  the  people,  and  granted  by  the  court, 
whereupon  counsel  for  the  defendant  (this 
petitioner)  moved  the  court  to  set  aside  its 
orders  recalling  the  remittitur  and  granting 
a  r('Ii(>:ii-iii«,  wliich  niotiuu  was,  after  argu- 
ment, denied.  The  cause  was  then  resubmit- 
ted, and  on  December  22,  1893,  a  decision 
wns  filed  affirming  the  Judgment  and  order 
denying  a  new  trial.  These  facts  are  a  com- 
plete answer  to  those  set  up  In  the  petition, 
which  appears  to  be  a  collateral  attack  upon 
the  orders  recalling  the  remittitur  and  grant- 
ing a  rehearing.  We  are  entirely  satisfied 
that  those  orders  were  proper,  and  that  they 
cannot  be  Impeached  In  this  proceeding. 
The  writ  Is  denied. 

We   concur:    DB   HAVEN,   J.;    McFAR- 
LAND,  J.;   PATERSON,  J. 


STATE   V.   CHAIMa 

<Snpreme  Court  of  Oregon.    Jan.  15,  1894.) 

Assault  with  Intent  to  Rape— Instruction— 
IsTiDiso  Province  op  Jdrt. 

On  trial  for  assault  with  intent  to  rape, 
the  court  did  not  inrade  the  province  of  fiie 
Jury  in  charging  that,  "if  the  evidence  establish 
the  facts  which  usually  accompauy  and  pre- 
cede the  crime  of  rape  when  fully  consummated, 
then,  if  such  facts  and  circumstances  have  not 
been  explained,  and  the  assault  is  made  out, 
it  is  fair  to  presume  that  the  assault  was  ac- 
companied with  the  intent." 

Appeol    from    ch-cuit    court,    Multnomah 
comity;  M.  O.  Munly,  Judge. 
Ellas  Chalms  was  convicted  of  assault  with 


Intent  to  rape  a  female  child  nnder  1 
of  age,  and  appeals.   Affirmed. 

Nellie  Bower,  the  prosecutrix,  testif 
defendant  took  Improper  liberties  w 
Other  witnesses  testified  to  the  placi 
defendant  was  seen  with  her;  and 
ant  denied  the  charge  as  sworn  to  b: 
cutrix,  and  offered  testimony  as  to  1 
reputation.  The  only  exception  relie 
for  reversal  on  appeal  was  to  the  fc 
instruction  by  the  trial  court  to  tt 
"If  yoa  find  that  the  alleged  assai 
made  as  charged,  then  has  the  inte: 
sufficiently  proven.  The  Intent  nmai 
tabllshed  from  the  evidence,  bat  It 
Inferred  from  the  facts  and  clrcon 
in  evidence  in  this  case.  If  the  evld( 
tabllsh  the  facts  which  usnaUy  aco 
and  precede  the  crime  of  rape  whe 
consummated,  then.  If  such  facts  ( 
cumstances  have  not  been  explained, 
assault  is  made  out,  it  Is  fair  to  presu: 
the  assault  was  accompanied  with 
tent" 

McGinn,  Scars  &  Simon,  for  ap 
Geo.  B.  Chamberlain,  Atty.  Gen., 
Hume,  Dist  Atty.,  and  John  H.  Hall, 
State. 

PER  CURIAM.  The  defendant  ^ 
dieted,  tried,  and  convicted  of  the  o 
assault  with  intent  to  commit  rai>e 
female  child  under  14  years  of  ag 
alleged  error  upon  which  the  defend 
lies  for  a  reversal  of  the  Judgmen 
certain  instruction  excepted  to  and 
in  the  biU  of  exceptions.  This  Instru 
a  transcript  of  an  instruction  appn 
State  V.  Newton,  44  Iowa,  45,  where 
fendant  was  indicted  and  convicted  o 
oftense.  Upon  the  facts  as  presented 
record,  we  think  the  incrtniction  wai 
cable,  and  did  not  invade  the  prov 
the  Jury.   Judgment  affirmed. 


SLOAN  et  al.  v.  WOODWARD  • 

(Supreme  Court  of  Oregon.    Jan.  15, 

Trcst— Evidence  to  Establish  —  Sdfpii 
Conteact— Remedt  tok  Breach 

1.  Deceased,  by  an  assignment  abe 
form,  transferred  to  defendant,  his  i 
certain  accounts  and  a  note  against 
person,  in  consideration  of  $10  cash 
tendant's  note,  payable  "out  of  the  fit 
eys  collected  by^  the  assignee  from  thi 
on  such  note  and  accounts,  after  payii 
and  expenses  of  collection.  Defendan 
ered  judgment  on  the  note  and  accoui 
bought  in  land  of  the  debtor  at  executi 
and  obtained  a  deed  therefor.  In  an  a< 
the  administratrix  and  heirs  of  decease 
tal)lish  a  trust  in  the  land,  defendant 
that  the  transfer  of  the  note  and  acc( 
him  was  understood  by  both  parties  t 
absolute  sale,  and  he  was  uncontradic 
nniiupenched.  Held,  that  a  finding  for 
ant  was  proper. 

2.  If  defendant  failed   or   refused 
deceased's  ItjgfU  representative  the  amc 
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according  to   the   terms   of  defendanf •  note^ 
the  remedr  was  by  action  on  the  note. 

Appeal  from  circuit  court,  Multnomah  conn- 
^;   L.  B.  Steams,  Judge. 

Action  by  Ona  Wataon  Sloan,  adminlstrap 
trlx  of  the  estate  of  Andrew  J.  Watson,  de- 
ceased,' and  others,  against  John  H.  Wood- 
ward and  others,  to  obtain  a  decree  declar- 
ing defendants  trustees  for  plaintilfs  of  cet- 
tain  real  estate.  From  a  judgment  and  de- 
cree entered  on  the  report  of  a  referee  in 
favor  of  plaintUb,  defendants  appeal.  Re- 
versed. 

W.  M.  Gregory  and  J.  H.  Woodward,  t<x 
appellants.  Thomas  N.  Strong  and  John  T. 
Mllner,  for  respondents. 

BBAN,  J.  This  Is  a  suit  to  have  the  de- 
fendants declared  to  be  trustees  for  plain- 
tUTs  of  certain  real  property  in  Multnomah 
county,  and  arises  out  of  the  following  facts: 
On  June  14,  18S4,  A.  J.  Watson  was  own» 
of  a  promissory  note  for  $15,000  and  sundry 
accounts  against  A.  P.  Ankeny,  which  were 
considered  of  doubtful  value.  On  tliat  day 
he  assigned  and  transferred  said  note  and 
accounts  to  the  defendant  John  H.  Wood- 
ward, who  was  then,  and  had  been  for  some 
time,  his  attorney,  and  in  consideration  there- 
of Woodward  gave  him  $10  in  cash  and  the 
following  promissory  note:  "$15,490.  For 
value  received,  on  demand,  after  recovery 
from  Alexander  P.  Ankeny,  I  promise  to  pay 
Andrew  J.  Watson,  or  order,  fifteen  thousand 
four  hundred  and  ninety  dollars,  with  inter- 
est after  date  at  ten  per  cent  per  annum, 
out  of  the  first  moneys  collected  by  me  from 
Alexander  P.  Ankeny  upon  note  and  ac- 
counts this  day  indorsed  and  assigned  to  me 
by  said  Watson,  after  first  paying  costs  and 
expenses  of  collection,  including  reasonable 
attorney's  fees.  John  H.  Woodward.  Dated 
at  Portland,  June  14th,  1884."  Woodward 
immediately  commenced  an  action  against 
Ankeny  on  the  note  and  accounts  thus  a»- 
signed,  which  on  April  24,  1886,  resulted 
in  a  Judgment  in  his  favor  for  $15,600.  In 
November,  1887,  Watson  died,  and  the  plalu- 
tlir  Ona  Wataon  Sloan  was  duly  appointed 
as  administratrix  of  his  estate,  and  the  firm 
of  which  the  defendant  Woodward  is  a  mem- 
ber acted  as  her  attorneys  In  the  settle- 
ment thereof.  On  May  11,  1888,  Woodward 
caused  to  be  sold,  under  an  execution  issued 
on  his  Judgment,  Ankeny's  Interest  in  wliat 
is  known  in  the  record  as  the  "Ankeny  and 
Cadweli  Tract  of  Land,"  which  at  that  time 
was  supposed  to  be  an  undivided  half  of 
85.31  acres,  bidding  it  in  himself  for  $3,000, 
which  amount  was  credited  upon  the  Judg- 
ment. Prior  to  the  sale  under  the  Wood- 
ward Judgment,  the  other  undivided  half 
bad  been  sold  under  a  decree  of  foreclosure 
against  Ankeny  in  favor  of  Alien  &  Lewis, 
to  which  Woodward  was  a  party,  and  bid  in 
by  Mr.  Lewis  for  $1,210,  but  was  subse- 
quently  redeemed  by  Woodward   from   bis 


private  funds,  and  for  bis  own  benefit  As 
soon  as  he  received  the  deed  from  the  sheriff 
for  the  land  purchased  under  iiis  Judgment, 
also  for  tliat  redeemed  from  Allen  &  Lewis, 
he  informed  the  administratrix  of  the  Wat- 
son estate  what  had  l)een  done,  and  that  the 
estate  had  no  interest  in  the  land  redeemed 
from  Allen  &  Lewis,  but  that  he  had  made 
inquiry  as  to  the  value  of  the  land  purchased 
by  him  under  his  Judgment,  and  was  satis- 
fied that  $50  an  acre  was  an  outside  limit; 
and  on  that  basis  there  was  $1,000  coming 
to  the  estate,  after  deducting  the  costs  and 
expenses  of  collection  and  $1,000  toe  at- 
torney fees,  which  be  would  poy  over  as 
soon  as  be  could  sell  the  land,  or  would  deed 
to  her  so  much  thereof  as  would  amount  in 
value  to  $1,000,  and  she  could  account  to 
the  estate  tot  the  money.  To  this  last  propo- 
sition she  consented,  and  a  deed  fcM:  21  acres 
was  accordingly  executed  and  delivered  to 
her;  she  receipting  aa  administratrix  to 
Woodward  for  the  $1,000,  and  cliarging  her- 
self therewith  in  her  account  as  adminis- 
tratrix. 

It  is  now  contended,  and  this  suit  is 
brought  by  plaintiff  upon  the  theory,  that 
the  transfer  of  the  note  and  accounts  to 
Woodward  by  Watson  in  1884  was  for  col- 
lection only,  and  that  the  Judgment  re- 
covered thereon,  and  the  land  pivchascd 
th««nnder,  were  and  are  held  by  him  in 
trust  for  the  estate;  and  this  is  the  pivotal 
point  In  the  case,  for,  if  it  was  an  absolute 
sale  and  purchase,  the  Judgment  and  land 
purchased  thereunder  belonged  to  Wood- 
ward, and  be  only  became  liable  to  the  es- 
tate on  his  note  for  the  value  thereof,  less 
the  costs  and  attorney  fees,  and,  as  a  con- 
sequence, this  suit  must  falL  If,  however, 
he  held  the  note  and  accounts  for  collection 
only,  he  acquired  the  land  as  trustee  for  the 
estate,  and  must  account  for  it  as  such.  The 
record  is  voluminous,  but  it  seems  to  us  there 
is  no  substantial  controversy  in  the  evidence 
upon  this  point  The  transfer  firom  Watson 
to  Woodward  was  absolute  In  form,  and 
Judge  Woodward,  whose  testimony  is  frank 
and  open,  and  who  stands  uncontradicted 
and  unimpeached,  testified  that  he  purchased 
the  note  and  accounts  against  Ankeny, 
amounting  on  their  face  to  something  over 
$18,000,  for  $16,600,  of  which  he  paid  $10  in 
cash  at  the  time,  and  gave  the  note  set  out 
for  the  remaining  $15,490;  that  this  trans- 
fer was  intended  and  understood  by  both 
parties  to  be  an  alMolate  sale  and  transftt 
of  the  note  and  accotmts;  and  that  Watson 
was  henceforth  to  look  to  Woodward,  and 
not  to  Ankeny,  for  his  money.  The  finding 
of  the  referee  and  court  below  was  In  ac- 
cordance with  this  testimony,  and  indeed  we 
are  imable  to  see  how  any  other  finding  could 
be  sustained.  It  necessarily  follows  from 
this  that  if,  as  the  court  below  seemed  to 
think.  Woodward  has  not  paid  over  to  the 
estate  on  his  note  the  entire  proceeds  real- 
ized on  bis  judgment  against  Ankeny,  the 
gitizcd  by '' 
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remedy  Is  by  an  action  on  the  note,  and  not 
by  a  suit  to  have  him  declared  a  trustee 
of  the  land  purchased  and  acquired  by  him 
under  his  Judgment.  This  suit  can  only  be 
maintained  on  the  theory  that,  as  alleged  in 
the  complaint,  the  transfer  of  the  Ankeny 
note  and  accounts  to  Woodward,  while  in 
form  absolute,  was  "meant  and  intended  by 
all  parties  to  be  for  collection  only;"  and, 
when  this  allegation  falls,  the  suit  is  at  an 
end,  whatever  the  rights  of  the  plaintiff 
might  be  In  an  action  against  Woodward  on 
his  note.  It  Is  proper  to  say,  however,  that 
this  decision  has  no  reference  to  the  disputed 
title  acquired  by  Woodward  In  what  is 
known  In  the  record  as  the  "Cadwell  Tract," 
because  in  bis  answer  he  disclaims  title 
thereto,  and  expresses  a  willingness,  If  its 
title  is  determined  In  his  favor,  to  sell  and 
dispose  of  the  land,  and  pay  the  proceeds 
over  to  the  estate.  Prom  what  has  been 
said.  It  necessarily  follows  that  the  decree 
of  the  court  below  must  be  reversed,  and  the 
complaint  dismissed. 


OREGON  &  0.  R.  CX).  et  al.  v.  CITY  OP 
PORTLAND  et  al. 

(Supreme  Court  of  Oregon.     Jan.  16,  1884.) 

IIDNIOIPAL  CORPOKATIOXB — StBEET  ImPROTEKENTS 

—  Assessment   of   Benefits  —  Discubtion  of 
Council— When  Reviewed — Isjokction, 

1.  Where  the  measure  of  assessments  for 
street  improvements  in  a  city  is  limited  to  the 
amount  of  l>enefits  derived,  and  the  common 
council  is  invested  with  a  discretion  in  determin- 
ing that  amount,  (East  Portland  Charter,  [Laws 
1885,  pp.  816,  320,]  art.  6,  §f  5,  18,)  the  courts 
wiil  not  review  the  determination  of  the  coun- 
cil 80  long  as  its  discretion  is  honestly  exer- 
cised, and  not  abused. 

2.  But  where  it  appears  that  there  Is  no 
necessity  for  the  improvement;  that,  as  made, 
it  never  has  been  used,  though  completed  over 
two  years,  and  probably  never  will  be  used; 
and  that  property  assessed  for  benefits  was  not 
benefited,  but  actually  damaged,— a  decree  en- 
Joining  the  collection  of  such  assessment  is 
proper. 

Appeal  from  circuit  court,  Multnomah 
county;   M.  G.  Munly,  Judge. 

Action  by  the  Oregon  &  California  Rail- 
road Company  and  the  Southern  Pacific  Com- 
pany against  the  city  of  East  Portland  and 
others,  its  officers  and  employes,  to  enjoin 
tbe  construction  of  elevated  roadways  on 
certain  streets  of  such  city,  and  the  collec- 
tion of  assessments  on  plaintiffs'  property 
tberefor.  A  temporary  injunction  wata  graat> 
ed,  but  defendants  pive  bond,  ami  pn)<-i>c<l.'d 
with  the  work.  Afterwards,  Bast  Portland 
and  Portland  were  consolidated,  and  by  or- 
der of  court  the  latter  dty  was  substltated 
as  defendant  Prom  a  Judgment  entered 
on  the  report  of  a  referee,  perpetually  en- 
Joining  the  collection  of  such  assessments, 
defendants  appeal.    Affirmed. 

J.  V.  Beach,  City  Atty.,  and  McGinn, 
Seara  &  Simon,  for  app^ants.  A.  H.  Tan- 
ner, for  respondents. 


MOORE,  X  This  is  a  suit  orlj 
brought  against  the  dty  of  East  Portia 
officers  and  ei^ployes,  to  restrain  it  am 
from  building  elevated  roadways  on  G 
streets,  adjoining  plalntlfCS'  property,  i 
enjoin  the  collection  at  the  assessment 
for.  A  temporary  Injunction  was  gi 
restraining  the  construction  of  the  roa 
and  the  collection  of  the  assessment, 
was  subsequently  modified  by  permltti 
defendants  to  build  the  roadways  upt 
ing  a  sufficient  bond  conditioned  tba 
structures  would  be  removed  If  It  sho 
decreed  that  they  were  improperly  bt 
that  the  proceedings  of  the  city  counci 
Insuffldent  to  authorize  their  constr 
After  the  consolidation  of  East  Po 
and  Portland,  the  latter  city  was,  by 
of  the  court,  substituted  for  the  oth 
fendants.  The  plalntifBs  protested  t 
the  improvements  when  they  were  a 
plated  by  the  council,  and,  as  soon  a; 
were  commenced,  began  this  suit;  b 
defendants  gave  the  required  bond,  an 
ceeded  with  the  worlc  The  complalr 
out  the  alleged  errors  of  tlie  city  < 
which  it  is  claimed  rendered  Its  proce 
void,  and,  the  defendants  having  deni 
its  material  allegations,  the  cause  w 
ferred  to  H.  H.  Northup.  Esq.,  to  taJ 
testimony,  and  report  his  findings  o 
:nid  conclusions  of  law  thereon.  Th 
eree,  after  taking  the  testimony, 
among  others,  the  following  finding  oi 
"(2)  The  said  improvements  of  6  a 
streets  are  of  no  benefit  to  the  prope 
the  plaintiffs,  described  In  finding  of  fa 
6,  In  Its  present  condition,  nor  are  sa 
provements  of  any  l)eneflt  to  said  pp 
when  used  for  the  purposes  for  which 
purchased  and  Intended,  to  wit,  yap 
depot  purposes."  The  court,  at  the 
approved  said  finding,  and  rendered  a 
perpetually  enjoining  the  collection  < 
assessment,  from  which  the  defendan 
peal,  and  now  contend  that  the  asses 
of  benefits  wus  a  matter  within  the  disc 
of  the  dty  council,  which  the  courts  ( 
review. 

The  streets  of  a  city  having  been  ded 
by  the  proprietor  to  the  public,  the  sta 
Its  legislative  assembly,  may  determii 
necessity  for,  and  character  of,  any  im 
mont  thereto,  and  what  property  w 
benefited  thereby;  and  whatever  pow 
legislature  possesses  over  the  streets 
city  It  may  delegate  to  Its  corporate  a 
Ities,  to  be  exercised  in  the  mode,  and 
extent,  prescribed  in  the  act  confenini 
power.  This  delegation  of  power  Inves 
munidpal  corporation  with  all  the  disc 
the  legislature  possessed,  and  hence 
lows  that  the  common  council,  as  ag< 
the  corporation.  Is  dothed  with  exdusi-i 
cretlon  In  determining  the  necessity  fo 
diaracter  of  all  street  improvements, 
property  will  be  benefited  thereby,  ar 
amount   of    bciteflte.,eanf erred.    Thee 
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qnestiona  of  i)olIC7  with  which  the  legislature 
and  its  creature,  the  municipal  corporation, 
deal,  and  the  courts  have  no  right  to  intM<- 
fere  excq^t  in  case  of  finiud  or  oppression,  or 
8ome  wrong  constituting  a  plain  abuae  of 
such  discretion.  Elliott,  Roads  &  a  375; 
Ckxdey,  Tax'n,  661.  It  is  impossible  for  a 
council  to  fix  with  mathematlc  accuracy  the 
amount  of  benefits  that  will  inure  to  prop- 
erty in  consequence  of  a  local  ImproTement, 
but  if  it  appear  that  it  has  exercised  an 
honest  discretion  in  determining  this  ques- 
tion of  i>olicy,  however  much  it  may  have 
erred  in  Judgment,  the  remedy  is  at  the  polls 
In  choosing  a  new  cotmcil,  and  not  by  re- 
Tlewing  its  proceedings  in  the  courts.  If  tiie 
courts  were  Invested  with  authority  to  re- 
Tiew  these  questions  of  policy,  but  few  as- 
sessments could  ever  be  collected  without 
an  action,  and  the  adjudication  of  purely 
legiSTative  questions  would  be  substituted  for 
the  discretion  of  a  city  council.  The  only 
recognized  exceptions  to  this  rule  are  to  be 
found  in  those  cases  in  which,  under  pre- 
tense of  apportionment,  a  work  of  general 
benefit  has  been  treated  as  one  of  merely 
local  consequence,  and  the  cost  imposed  on 
some  local  community  In  disregard  of  the 
t;eneral  rules  which  control  legislation  in  mat- 
ters of  taxation.  Cooley,  Tax'n,  450.  The 
presnmption  is  that  the  council  has  done  its 
duty;  but  this  presumption  may  be  over- 
come by  fiicts  showing  that  the  rule  pre- 
scribed for  the  apportionment  or  the  as- 
sessment made  under  It  is  so  grossly  and 
palpably  unjust  and  oppressive  as  to  give 
demonstration  that  the  proper  authority  had 
never  determined  the  case  on  the  principle 
uf  taxation.  Ck>oley,  Tax'n,  662;  Elliott, 
Roads  &  S.  410.  Section  5,  art.  6,  of  the 
charter  of  East  Portland,  (Sess.  Laws  1885, 
p.  316,)  under  which  the  assessment  was 
made,  provides  that  "the  council  may  pro- 
ceed to  ascertalir  and  determine  the  prob- 
able cost  of  mnking  such  improvement,  and 
assess  upon  each  lot  or  part  thereof  liable 
therefor  its  proportionate  share  of  such  cost, 
and  if  the  council  shall  adjudge  that  any 
such  lot  or  part  of  lot  would  not  be  bene- 
fited by  the  improvement  in  the  full  sum 
of  the  cost  of  making  the  same  upon  the  half 
of  the  street  abutting  upon  such  lot  or  part 
of  lot,  the  council  shall  assess  upon  such 
lot  or  part  of  lot,  as  its  proportionate  share 
thereof,  such  sum  only  as  It  shall  find  the 
lot  to  be  benefited  by  such  improvement" 
And  section  18  of  the  same  artide  provides 
that  "each  lot  or  part  thereof,  within  the 
limits  of  a  pr<^>osed  street  improvement, 
shall  be  liable  for  the  fall  cost  of  making 
the  same  upon  the  half  of  the  street  in 
front  of  and  abutting  upon  it  and  also  a 
proportionate  share  of  the  cost  of  improving 
the  Intersection  of  two  at  the  streets  bound- 
ing the  block  in  which  said  lot  or  part  there- 
of is  situated,  unless  the  council  shall  have 
determined  that  such  lot  or  part  thereof  will 
Bot  be  benefited  by  such  improvement  in  the 


full  sum  of  such  cost,  in  which  case  such 
lot  or  part  thereof  shall  be  liable  for  so  much 
of  said  cost  only  as  the  council  shall  have 
found  the  same  to  be  benefited  thereby;  and 
the  further  cost  of  making  said  improvement 
in  excess  of  the  benefits  so  found  shall  be 
paid  from  the  general  fund  of  the  city." 
These  sections  of  the  charter  clearly  provide 
that  the  measure  of  the  assessment  is  limited 
to  the  amount  of  benefits  derived,  and  in- 
vest the  council  with  a  discretion  in  deter- 
mining that  amount;  and,  so  long  as  tliis 
discretion  is  not  abused,  the  courts  are  pow- 
erless to  review  its  action  in  a  collateral 
proceeding.  Thayer,  J.,  in  speaking  of  the 
discretion  of  a  common  council  in  assessing 
l>eneflts,  -said:  "It  exercises  such  authority 
as  agent  of  the  state,  and  for  the  public  good; 
nnd,  so  long  as  it  keeps  within  the  scope  of 
its  power,  the  courts  liave  no  control  over  it, 
nor  Jurisdiction  in  a  collateral  proceeding  to 
question  its  acts.  If  it  were  to  assess  prop- 
erty for  the  cost  of  constructing  a  sewer,, 
so  laid  as  to  render  it  physically  impossible 
to  benefit  the  property,  as  in  the  case  of 
Hanscom  v.  City  of  Omaha,  11  Neb.  37,  7  N. 
W.  739.  it  would  exceed  Ms  authority,  and  It 
would  be  the  duty  of  the  courts  to  interfere, 
and  prevent  the  wrong  from  working  in- 
Jury;  but  where  the  property  is  directly 
benefited  by  the  prosecution  of  such  an  en- 
terprise, and  the  common  coimcil  has  as- 
sessed what  It  deems  a  proportionate  share 
of  the  cost  upon  the  owner  thereof,  the 
courts  are  not  authorized  to  institute  an  In- 
quiry in  order  to  ascertain  whether  or  not 
the  assessment  ^ceeds  the  benefits."  Paul- 
son V.  Portland,  16  Or.  450,  10  Pac.  450. 
This  is  practically  holding  that,  if  property 
had  received  any  benefit  from  a  local  im- 
provement, courts  would  not  measure  the 
amount,  but.  If  it  were  so  situated  that  it 
could  not  possibly  receive  any  benefit  there- 
from, they  would  interfere  to  prevent  the 
wrong. 

The  referee  who  took  the  testimony  foond 
that  the  property  was  so  situated  that  it 
had,  received  no  benefit  from  the  improve- 
ment, and  the  court  gave  this  finding  its  un- 
qualified approval  in  the  following  express- 
ive language:  "The  evidence  shows  that 
these  elevated  roadways  led  from  Second 
street  to  the  river,  where  there  Is  no  wharf, 
warehouse,  ferry,  or  landing,  or  other  im- 
provements; that  it  has  not  been  traveled 
<m:  used  as  a  thoroughfare^  or  in  fact  for 
any  purpose  except  for  the  storage  of  iron 
and  materials;  that  there  Is  no  likelihood 
that  it  will  ever  be  used  as  a  traveled  street; 
that  it  has  not  served  any  other  cognate 
purpose;  that  it  is  an  actual  detriment  to- 
the  property  of  the  plaintiffs  for  the  pur- 
pose for  which  it  was  purchased,  to  wit,, 
yard  and  depot  purposes.  It  appears,  also, 
in  the  ninth  and  tenth  findings  of  fact  of 
the  referee's  report,  that  the  city  built  these 
elevated  roadways  beyond  the  west  end  of 
the  streets  over  private  property^^ninety-flve 
Jigitizcd  by  vJO 
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feet  from  the  west  end  of  G  Btreet,  and  one 
bnndred  and  thirty-nine  feet  from  the  west 
end  of  H  street,— and  attempted  to  assess 
the  costs  upon  the  plaintiffs'  property.  The 
alleged  improvements  would  appear  to  be 
a  foolish  and  wholly  micalled  tor  nnd«'tak- 
ing,  which  served  neither  the  puWlo'nor  the 
property  holders  in  this  instance;  and  the 
attempt  to  charge  the  property  of  the  plaln- 
tilTs  with  the  costs  thereof  is,  to  iise  the 
words  of  a  famous  Jnrlst  In  a  similar  in- 
stance, 'so  plainly,  palpably,  rankly,  and  ruin- 
ously unjust  that  It  must  be  pronounced 
no  proper  or  lawful  mode  of  taxation,  but 
an  Injustice  so  grosa  as  to  be  void  against 
the  rights  of  property,  aa  protected  by  a 
bill  of  rights.'  "  The  coort  and  referee,  from 
their  knowledge  of  the  premises  and  of  the 
character  of  the  Improvement,  were  well 
qualified  to  make  these  findings,  which  a 
careful  examination  of  the  record  shows 
were  folly  warranted  by  the  evidence.  "The 
courts,"  says  Judge  Elliott,  "will  Interfere 
with  reluctance,  and  only  in  clear  cases, 
but  they  will  not  abdicate  all  power  of  re- 
view and  supervision.  They  will  not  substi- 
tute their  judgment  for  that  of  the  local 
officers,  but  they  wlU  not  permit  those  of- 
ficers to  so  abuse  their  discretion  as  to  do 
great  Injustice  to  the  citizen."  Elliott, 
Koads  &  S.  411.  "We  have  no  doubt," 
said  the  court  In  Allen  v.  Drew,  44  Vt.  174, 
"that  a  local  assessment  may  so  far  tran- 
scend the  limits  of  equality  and  reason  that 
its  exaction  would  cease  to  be  a  tax,  or 
contribution  to  a  common  burden,  and  be- 
come extortion  and  confiscation.  In  that 
case  It  would  be  the  duty  of  the  court  to 
protect  the  citizen  from  robbery  under  color 
of  a  better  name."  The  court  having  found 
that  there  was  no  necessity  for  the  improve- 
ment, that  the  elevated  roadway,  as  built, 
had  not  been,  and  probably  nevtar  would 
be,  used,  and  that  the  improvements  were 
of  no  benefit,  but  an  actual  damage,  to 
plaintlfTs'  property,  and  these  conclusions 
being  amply  supported  by  the  evidence,  we 
feel  bound  thereby.  The  record  shows, that 
these  roadways  are  from  Ifi  to  30  feet  above 
the  surface  of  plaintiffs'  property,  extending 
from  Second  street,  on  O  and  H  streets,  into 
the  Willamette  river,  a  distance  of  atwut 
three  blocks,  and  can  only  be  approved  from 
Second  street;  that  they  do  not  connect  with 
any  wharf,  bridge,  ferry,  or  landing,  and, 
as  the  court  substantially  finds,  stand  out  In 
the  river  as  monuments  of  folly;  that, 
though  they  have  been  built  about  two  years 
in  a  populous  city,  teeming  with  life  and 
business  energy,  they  have  only  been  used 
In  a  few  instances  by  teamsters  hauling 
away  some  Iron  pipes  which  had  been  landed 
thereon  from  the  river.  There  could  not 
have  been  much,  if  any,  public  necessity 
for  these  structures,  If  their  actual  use  is 
to  be  taken  as  an  Indication  of  thehr  util- 
ity. They  have  not  been  used  by  the  public 
nor  by  the  plalntUIs,  and,  as  the  court  finds. 


probably  nevo:  wUI  be;  and  yet  It  Is  s 
to  collect  the  cost  of  thc^  constroction 
the  plaintiffs  upon  the  theory  of  be 
confored.  Courts  rightfully  hesitate 
view  the  discretion  of. a  city  conncU 
consider  tt  a  delicate  question;  and  yet 
ore  cases  In  which  the  excTclse  of  the  ] 
of  assessment  becomes  such  a  flagrant 
that  they  must  Interfere  to  prevent  th< 
flscation  of  property.  In  this  case  it 
ly  appears  that  the  property  of  the  pla 
was  in  no  way  benefited  by  the  allege 
provement,  and  hence  there  was  no  fo 
tion  for  the  exercise  of  discretion  o: 
part  of  the  council  in  the  assessment  ol 
property  for  Its  cost,  or  any  part  th 
Undw  such  circumstances,  the  enforo 
of  the  assessment  would  be  "taking 
erty  without  due  process  of  law,"  an 
decree  must  therefore  be  affirmed. 


PATTERSON  et  al.  v.  GALLAGHER 

(Supreme  Court  of  Oregon.     Jan.  15,  1 

Meobanics'  Lign!<  —  On  Leased  Pbkmibbs- 

AST's  FiXTl-RES. 

Hill's  Code,  {  3(iC9,  confines  the  rii 
a  mechanic's  lien  to  persons  "performing 
upon,  or  furnishing  material  to  be  used  1 
conBtruction,  alteration,  or  repair,  eith 
whole  or  in  part,  of  any  building."  HM 
where  the  owner  of  a  building  leased  an 
ment  for  a  saloon,  and  the  lessee  enj^ 
plumber  to  connect  his  bar  with  the  water 
of  the  building  and  with  the  sewer,  the  pli 
was  not  entitled  to  a  mechanic's  lien  o 
building. 

Appeal  from  circuit  court,  Multn 
coimty;  Loyal  B.  Stearns,  Judge. 

Action  by  S.  Pattterson  and  R.  < 
against  Martin  Gallagher,  W.  K.  Smitli 
George  Woodward  to  foreclose  a  mech 
lien.  From  a  judgment  for  plaintiff) 
fendnnts  appeaL    Reversed. 

Dolph,  Mallory  &  Simon,  for  appel 
Strode  &  Wait,  for  respondents. 

PER  CURIAM.  This  is  a  salt  to  for 
a  mechanic's  lien.  In  January,  1892.  t! 
fcndant  Gallagher  leased  of  the  defec 
Smith  and  Woodward  one  of  aevertd  t 
ments  on  the  ground  floor  of  a  three 
brick  building,  belonging  to  them,  in 
land,  for  a  saloon,  and  employed  the 
tiffs,  who  are  plumbers,  to  connect  hi 
with  the  water  pipes  of  the  bulldlni 
with  the  sewer,  for  which  they  charge 
sum  of  (97.01,  and  now  seek  to  enforce 
a  lien  against  the  building.  Several 
tlons  are  made  to  the  validity  of  the  lie 
as  we  are  of  the  opinion  that  the  labo 
formed  and  material  furnished  do  not  i 
the  plaintiff  to  a  lien  on  the  building, 
the  mechanic's  lien  law,  the  other  que 
need  not  be  considered.  The  statute  oo 
the  right  to  a  lien  to  a  person  "perfo 
labor  upon,  or  furnishing  material 
used  In,  the  construction,  alteration, 
igitized  by  VjOOQ  IC 
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pair,  eltb«r  In  whole  or  In  part,  of  any  build- 
ing," etc.  HUl'a  Code,  S  3600.  Labor  upon, 
or  material  used  In  the  construction,  altera- 
HoiD,  or  repair  of,  a  buUdlng,  is  the  test  of 
tbe  right  to  a  Hen,  under  thle  statute.  "In 
other  words,"  says  Finch,  J.,  "the  work  and 
material,  both  In  fact  and  intention,  must 
have  become  a  part  and  parcel  of  the  build- 
ing itself*  Ward  t.  KUpatrlck,  86  N.  Y. 
413.  The  right  to  a  lien  proceeds  upon  the 
theory  that  the  work  and  material  for  which 
the  Uen  Is  sought  has  increased  the  value  of 
the  buUdlng  by  becoming  a  part  thereof; 
and  where  such  labor  Is  i>erformed  or  ma- 
terial furnished  at  the  request  of  a  tenant,  in 
order  to  charge  the  property  of  the  landlord, 
it  must  appear,  therefore.  In  addition  to  the 
other  requisites  of  section  3872,  that  such 
labor  and  material  entered  Into  and  became 
a  part  of  the  building,  and  not  merely  a 
tixture,  tor  the  mere  convenience  of  the  ten- 
nut.  McMahon  v.  Vickery,  4  Mo.  App.  225. 
Now,  in  this  case  It  is  clear  the  labor  per- 
formed and  material  used  by  the  plaintiffs 
did  not  become  a  part  or  parcel  of  the  build- 
ing, but  were  solely  for  the  use  and  con- 
venience of  the  tenant.  In  conducting  his 
business,  and  removable  by  him  whenever 
be  might  cease  to  be  such.  They  were  fix- 
tures, like  the  bar  to  which  they  were  at- 
tached, and  were  not  more  permanently  con- 
nected with  the  building.  It  follows  that  the 
Judgment  of  the  coiurt  below  must  be  re- 
versed, and  the  complaint  dismissed. 


STATBI  cz  nl.  TAYLOR,  Asaistant  Attoniey 

Oeneral,  t.  8HBARMAN   et  al.,  PoUce 

Commiaaionera. 

(Supreme  Ooort  of  Kansas.     Oct  6,  1882.) 

Cities — FoucB  Ck)MHi58ioxER8— Disnuor  Attob- 

NET. 

1.  Police  commisaioners  of  a  city,  being 
appointed  by  the  governor  and  empowered  di- 
rectly by  the.  state,  are  not,  aa  other  municipal 
ofiScera,  removable  for  neglect  of  duty,  by  civil 
action,  under  Gen.  St  par.  1885,  or  paragraph 
2532,  or  any  other  statute,  but  only  by  the 
governor. 

2.  The  duties  of  an  assistant  attorney  gen- 
eral are  confined  to  matters  arising  in  the  coun- 
ty for  which  he  Is  appointed,  and  he  has  no 
authority  to  bring  an  action  by  the  atate  on  his 
relation. 

Action  by  the  state,  on  the  relation  of  H. 
L.  Taylor,  assistant  attorney  general  for 
Sedgwick  county,  to  remove  from  ofllce,  aa 
police  commissioners  of  the  city  of  Wichita, 
J.  F.  Shearman  and  C.  A  Van  Ness.  Dis- 
missed. ' 

3.  N.  Ives,  Atty.  Oen.,  H.  L.  Taylor,  Asst 
Atty.  Oen.,  and  Jacob  M.  Balderston,  for 
plaintUC.     Stanley  &  Hume,  for  defendants. 

PER  CITRIAM..  Now  comes  on  for  ded- 
slon  the  demurrer  of  the  defendants  to  plain- 
tlCT's  petition;  and  thereupon,  after  due  con- 
tUtTtMoB.  by  the  court,  it  Is  ordered  that  the 


said  demurrer  be  sustained,  the  court  hold- 
ing: 

1.  The  members  of  the  board  of  police  com- 
missioners are  appointed  by  the  governor, 
and  their  powers  come  directly  from  the 
state,  and  therefore  they  are  not  removable 
In  a  proceeding  of  the  character  pending 
against  them,  imder  paragraphs  2532  or  1885 
of  the  General  Statutes  of  1889,  or  any  oth- 
er statute.  If  the  members  of  the  board, 
or  any  of  them,  are  Inefficient,  negligent,  or 
otherwise  fall  to  perform  thefr  respective  du- 
ties, the  governor,  under  the  provisions  of 
the  statutes,  has  plenary  power  to  remove  at 
any  time. 

2.  The  duties  of  the  assistant  attorney  gen- 
a:al  are  confined  to  the  limits  of  the  county 
In  which  he  is  appointed,  and  no  duty  la  im- 
posed upon  him,  by  statute,  to  bring  an  ac- 
tion prosecuted  In  the  name  of  the  state  on 
his  relation. 

It  is  further  ordered  that  the  plalntltF  here- 
in pay  the  costs  of  tiiis  xnroceeding,  taxed  at 
$ ,  and  hereof  let  execution  Issue. 


STATE  V.  DONYBS. 

(Supreme  Court  of  Montana.     Jan.  22,  1894.) 

Assault — Bofticienct  or  Eviobnce — Intbnt  to 
Kill  —  Phevestisq  Tukspass  —  Raa  Gestab— 
Other  Crimes— Intent. 

1.  On  trial  for  assault  with  intent  to  kill  one 
W.,  it  appeared  that  W.  attempted  to  do  haul- 
ing across  defendant's  mining  claim,  on  a  road 
which,  though  broken,  was  not  public,  and  that 
W.'a  party  found  defendant  at  work  in  a  shaft 
on  the  road,  which  rendered  it  impassable,  and 
began  to  fill  up  the  shaft  with  atones.  Defend- 
ant testified  that  be  was  struck  by  these  stones; 
that  W.  and  another  beat  him;  and  that,  when 
seized  by  them,  he  fired  his  pistol,  intending  to 
shoot  under  W.'s  arm.  But  W.'s  party  testified 
that  defendant  tried  to  fire  some  giant  powder 
when  they  began  to  fill  the  shaft;  that  W. 
knocked  the  light  from  defendant's  hand;  and 
that  defendant  then  threatened  to  kill  W.,  and 
sliot  him  when  some  feet  away.  Held,  that  the 
evidence  justified  a  verdict  of  a  simple  assault 

2.  Evidence  that  W.'s  team  could  not  turn 
out  and  go  past  the  shaft  which  defendant  was 
digging  was  admissible  as  a  part  of  the  res 
gestae  to  show  the  close  and  immediate  sur- 
roundings. 

3.  Evidence  that  one  of  W.'a  party  went  to 
defendant's  claim,  intending  to  cross  It  against 
the  will  of  defendant,  was  inadmissible,  aa  it 
did  not  ahow  that  W.  ao  intended. 

4.  Defendant's  notice  of  the  location  of  hla 
mining  claim  was  not  admissible  in  justification 
of  his  attempt  to  kill  a  person  coming  upon 
the  claim,  but  It  was  admissible  to  show  the 
intention  of  defendant  in  maldng  the  excava- 
tion. 

5.  It  was  not  prejudicial  error  to  exclude 
the  record  of  an  action  in  which  the  court  re- 
fuaed  to  restrain  defendant  from  felling  treea 
acroBB  the  road  on  hia  claim,  aince  defendant 
aa  undisputed  owner,  was  not  jnatified  in  re- 
pelling a  trespass  on  hia  claim  by  an  attempt  to 
murder. 

6.  The  record  of  the  proaecntion  and  con- 
viction of  defendant  for  repelling  on  a  former 
occaalon  a  bare  trespasa  by  D.  on  the  same 
road  by  drawing  a  deadly  weapon,  and  evi- 
dence of  D.  that  defendant  then  threatened  to 
kill  any  trespasser  In  the  future^  were  admiasi- 
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ble  to  ihow  the  intent  of  defendant  in  being 
In  tlie  road,  and  armed,  aa  he  was,  at  the  time 
of  the  aasaolt. 

Appeal  from  district  court,  Deer  liOdge 
county;  Theo.  Brantley,  Judge. 

Charles  Donyes  was  conTicted  of  assault, 
and  appeals.    Affirmed. 

J.  C.  Robinson,  for  appellant 

DB  WITT,  J.  On  January  20,  1891,  the 
defendant  shot  one  James  Weller.  The 
grand  Jury  Indicted  defendant  for  an  assault 
with  intent  to  commit  murder.  The  trial 
jury  found  a  verdict'  for  a  simple  assault. 
A  motion  tor  new  trial  was  made,  and  de- 
nied by  the  district  court  The  errors  now 
complained  of  were  presented  to  that  court 
on  that  motion.  Defraidant  appeals  from 
the  judgment 

The  appellant  contends  that  the  evidence 
was  Insufficient  to  sustain  the  verdict.  The 
fkcts  may  be  epitomized  as  foUows:  De- 
fendant was  one  of  the  locators  and  owners 
of  the  Broadhead  mining  dalm.  The  claim 
was  In  a  mountainous  country.  Weller,  the 
deceased,  had  a  lot  of  cord  wood,  which  he 
was  moving  or  endeavoring  to  move.  This 
mining  claim  lay  between  Weller's  deposi- 
tory of  the  wood  and  his  proposed  destina- 
tion of  the  same.  He  wished  to  haul  it 
over  a  road  which  passed  over  the  mining 
claim  of  Donyes.  It  seems  that  this  was 
not  a  county  road  or  a  public  highway. 
About  the  most  that  appears  is  that  Donyes 
had  sold  or  given  to  one  Morgan  a  license  to 
make  and  use  this  road,  and  that  Morgan  or 
Donyes  had  given  Weller  no  leave  or  license 
to  use  the  same.  On  January  20th,  the 
day  of  the  difficulty,  the  road  was  brolsen; 
that  is,  it  was  a  path  over  which  sleighs 
could  be  drawn.  .  James  Weller,  with  seven 
sleighs,  loaded  with  wood,  with  their  teams 
and  drivers,  came  along  this  road.  At  a 
narrow  place  they  found  Donyes  and  a  hired 
man,  named  O'Rourke,  at  work  in  a  shaft  or 
hole  in  the  road.  The  shaft  was  three  or 
four  feet  deep,  and  extended  across  the  road, 
so  as  to  make  it  impassable  for  teams  or 
sleiglis.  After  some  conversation,  Weller 
and  some  of  his  assistants  began  to  fill  up 
the  hole.  Up  to  this  point  there  is  no  con- 
ffict  in  the  evidence,  but  here  the  accounts 
of  the  state  and  the  defendant  to  some  ex- 
tent diverge.  Defendant's  story  is  that  Wel- 
ler's people  began  throwing  tocka  and  clods 
into  the  bole,  which  struck  him,  the  defend- 
ant; that  Weller  and  another  Jumped  into 
the  shaft  and  commenced  beating  him;  that 
he  leaped  out  of  the  shaft  and  ran  towards 
his  coat,  in  which  was  his  pistol,  and  which 
was  at  a  considerable  distance;  that  the 
Weller  party  closely  pursued  him ;  that  while 
running  he  picked  up  bis  coat  and  got  it  on; 
that  he  was  s^zed  by  his  enemies,  and  pin- 
ioned, and  while  In  this  condition  he  man- 
aged to  get  h(dd  of  his  revolver,  and  fired 
tlie  same,  oideavoring  to  shoot  under  Weller's 


arm.  The  account  of  Weller's  party, 
er,  is  a  stronger  showing  against  de: 
They  say  that  their  people  began  al 
into  the  shaft;  that  Donyes  tried  t 
fuse  attached  to  a  stick  of  giant 
that  Weller  Imocked  the  light  out  of 
liand;  that  then  Donyes  jumped  oil' 
shaft  reached  into  his  hip  pocket  an 
a  revolver,  exclaiming:  "You  son  of 
I'll  UU  you!"  Weller  walked  towar 
yes,  and  when  within  eight  or  ten  fe 
yes  fired  the  shot  from  his  pistoL 
evidence,  somewhat  connicting,  aa  ab 
ed,  and  on  the  indictmoit  for  a  fel< 
jury  foimd  the  defendant  guilty  of  an 
—a  misdemeanor  punishable  by  the 
penalty  known  in  the  criminal  la' 
Jury  passed  upon  the  facts,  and  th 
ample  evidence  to  sustain  a  verdict  o 
pie  assault  Even  if  Weller  and  h 
were  guilty  of  a  trespass  against  the 
ty  of  Donyes,  not  a  dwelling  house 
not  a  provocation  which  Justified  D< 
assaulting  the  trespasser  with  a  dead 
on,  with  the  intent  to  kill  him. 
Smith,  12  Mont  378,  30  Paa  679. 
jectlon  that  the  verdict  was  not  s 
by  the  testimony  was  properly  over 
the  district  court 

The  state  introduced  evidence  tei 
show  that  the  Weller  teams  could  i 
out  and  go  post  the  shaft  which  Don 
digging,  and  defendant  objected 
was  an  attempt  by  the  state  to  ea 
trespass."  We  do  not  understand  ji 
this  objection  means.  If  it  means 
evidence  was  an  attempt  by  the 
justify  a  trespass  by  Weller  and  hi 
the  answer  is  that  there  is  nothing  \ 
to  show  that  the  testimony  was  ofl 
such  purpose;  that  is,  nothing  exi 
defendant's  accusation  of  such  a  d 
the  part  of  the  state.  It  is  appar 
the  narrowness  of  the  passage,  and 
stniction  of  it  by  the  hole  dug  by 
stopped  the  teams  coming  along  tj 
These  facts  led  to  the  encounter 
the  two  parties.  Defendant  claims 
Weller  party  were  committing  a  wil 
forcible  trespass,  and  that  he  (de 
therefore  bad  the  right  to  kill  him. 
not  bold  that  it  is  competent  to  < 
trespass  by  showing  that  its  coi 
was  an  advantage  to  the  person  coi 
it  but  in  a  contention  and  encountei 
to  the  terrible  results  which  occurrei 
case  we  believe  it  Is  part  of  the  res  j 
show  the  dose  and  immediate  sum 
of  the  actors  in  the  tragedy,  t: 
shown  by  the  testimony  describing 
dition  of  the  road  and  the  shaft  and 
roundings.  These  remarlcs  cover  se 
jections  made  in  the  bill  of  exceptloi 

Elmer  Gale,  a  witness  for  the  sta 
"We  all  knew  that  Donyes  objects 
going  over  that  road."  The  bill  of  a 
states  that  "we"  had  reference  tc 
and  his  ptH^.      Oiw  cross-examina 
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court  refused  to  allow  defAodant  to  ask  this 
question:  "Tlieu  you  went  there  for  the 
purpose  of  g<ring  over  whether  Donyea  want- 
ed yon  to  or  not?"  This  Is  assigned  as  error. 
If  the  witness  went  to  the  mining  claim  for 
the  purpose  of  going  across  It  against  the 
-wU)  of  Donyes,  that  was  not  testimony  of 
tbe  Intention  of  Weller  In  going  to  that  place, 
even  If  snch  Intention  were  a  material  in- 
quiry. There  was,  therefore,  no  error  in  ex- 
cluding this  quest  on. 

Tbe  defendant  offered  In  evidence  the  no- 
tice of  location  of  tbe  Broadhead  mining 
claim,  on  which  mining  claim  this  difficulty 
occurred  The  state  objected  to  the  docu- 
ment, on  tbe  ground  that  it  was  not  a  Jus- 
tlflcatlon  of  tbe  act  of  defendant.  Tbe  ob- 
jection was  sustained,  and  error  is  assign- 
ed. Tliat  tbe  ground  where  this  difficulty 
happened  was  located  as  a  mining  claim  by 
defendant,  and,  indeed,  that  it  was  owned 
as  a  mining  claim  by  defendant,  is  not  a 
Justlflcadon  of  defendant  in  attempting  to 
kill  and  murder  a  person  coming  upon  that 
claim,  (State  v.  Smith,  12  Mont  3T8,  30  Pac. 
670;)  and  If  tbe  notice  of  location  were  of- 
fered for  that  purpose  it  was  properly  ex- 
cluded. Tbe  court,  however,  did  receive  it 
in  evidence  for  tbe  purpose  of  showing  tbe 
Intention  of  defendant  in  going  upon  the 
Kronnd  referred  to,  and  in  malting  tbe  exca- 
vation, and  bis  acts  In  connection  therewith. 
This  ruling  of  the  court  In  so  limiting  tbe 
testimony  as  to  tbe  notice  of  location  is  as- 
signed as  error.  We  tbinlc  the  court  was 
wholly  right  Defendant's  ownership  of  tbe 
claim  was  proper  testimony  as  the  court  ad- 
mitted It  but  it  was  not  testimony  of  a  jTis- 
tlflcfltion  of  an  attempt  to  commit  murder. 

There  are  a  number  of  objections  scatter- 
ed throughout  tbe  bill  of  exceptions  to  tbe 
effect  that  certain  questions  were  not  proper 
cross-examination.  Perhaps  some  of  them 
were  not,  but  the  court  must  exercise  some 
discretion  as  to  the  order  of  admitting  testi- 
mony, and  there  Is  no  sort  of  showing  that 
the  defendant  was  In  any  way  Injured  by 
tbe  action  of  the  court  In  this  respect.  There 
are  some  objections  to  testimony  found  in 
tbe  bill  of  exceptions,  but  defendant  in  ob- 
jecting, does  not  point  out  wherein  the  testi- 
mony criticised  is  objectionable.  He  gave 
no  reasons  to  tbe  district  court,  and  there  la 
therefore  nothing  to  show  but  bis  objections 
•were  properly  overruled.  Olty  of  Helena 
V.  Albertose,  8  Mont  488,  20  Pac.  817. 

Tbe  court  refused  defendant's  offer  in  evi- 
dence of  tbe  record  of  the  district  court  in 
tbe  case  of  Durand  v.  Donyes,  in  which  case 
It  speared  that  tbe  court  refused  to  re- 
strain the  defendant  from  felling  trees  across 
the  road  where  tbe  difficulty  occurred.  The 
d^endant  proposed  or  dffered  to  connect  Wel- 
ter and  bis  i»rty  with  Durand  and  tbe  in- 
junction case,  and  to  show  that  that  injunc- 
tion was  brought  for  tbe  benefit  of  Weller 
along  with  Durand.  In  this  connection  de- 
fendant also  offered  a  letter  Written  by  Don- 


yes' attorney  to  him,  and  tecelved  by  Don- 
yes, showing  tliat  tbe  Injunction  bad  been 
dissolved,  and  that  Donyes  knew  of  that 
fact  We  do  not  think  that  there  was  any 
prejudicial  error  in  excluding  this  testimony. 
Tbe  defendant  was  claiming  ownership  of 
the  ground  over  wUcb  tbe  road  ran,  and 
tbe  record  of  tbe  court  offered  In  evidence 
tended  to  prove  nothing  more  than  that  the 
district  court  on  some  showing— we  know  not 
what— bad  declined  to  restrain  Donyes  from 
committing  certain  acts  upon  his  own  prem- 
ises. Even  if  all  this  were  true,  and  even, 
furthermore,  as  noted  above,  it  -Donyes  were 
the  undisputed  owner  of  the  premises,  and 
In  possession,  he  was  not  Justified  In  repell- 
ing a  trespass  upon  property  other  than  a 
dwelling  by  an  attempt  to  murder. 

Tbe  point  worthy  of  attention  in  this  case, 
we  think.  Is  tbe  following:  Over  the  objec- 
tion of  defendant  the  state  proved  by  one 
Dazelle  that,  two  or  three  weeks  prior  to  tbe 
Weller-Donyes  difficulty,  he  (Dazelle)  bad 
trouble  with  Donyes  about  passing  over  this 
same  road.  This  occurred  about  200  yards 
from  tbe  place  of  the  Weller  trouble.  The 
witness  testified:  "He  [Donyes]  came  out 
there  with  a  rifle.  He  pulled  out  the  rifle, 
and  pointed  it  at  me  that  way,  [illustrating 
bow  be  did  it]  He  said  to  stop  there. 
'Don't  go  any  further,  because  I  hurt  you.' 
Then,  after  I  went  to  bis  cabin,  he  put  tbe 
rifle  across  a  staple,  and  said:  'You  sec  that 
rifle?  Somebody  will  leave  bis  gut  there  be- 
fore be  gets  through  with  it.' "  The  state. 
in  this  connection,  also  offered  the  records  of 
the  district  court  showing  that  for  this  of- 
fense Donyes  had  been  prosecuted  and  con- 
victed on  the  charge  of  drawing  and  exhib- 
iting a  deadly  weapon  in  a  rude,  angry,  and 
threatening  manner,  and  not  In  necessary 
self-defense.  This  testimony  being  objected 
to  by  defendant  tbe  court  admitted  it  for 
tbe  purpose  of  showing  the  intent  of  defend- 
ant, and  tbe  character  with  which  he  went 
to  tbe  groimd,  and  tbe  object  with  which 
he  went  there. 

It  Is  held  in  the  decisions  that  upon  the 
trial  of  criminal  charges,  caution  should  be 
exercised  in  admitting  testimony  of  other 
offenses;  but,  if  the  testimony  offered  is  ma- 
terial to  the  case  on  trial,  that  testimony  Is 
not  rendered  Inadmissible  because  it  proves 
some  other  offense.  The  question  Is  simply 
tbe  materiality  of  tbe  evidence  to  the  charge 
being  tried.  The  question  of  tbe  admissi- 
bility of  this  testimony  In  this  case  can  be 
clearly  viewed  by  keeping  before  the  mind 
tbe  issue  or  contention  which  was  the  sub- 
ject of  the  investigation  before  the  district 
court  Tbe  situation  was  this:  Tbe  state 
was  contending  that  there  was  an  assault 
with  Intent  to  murder.  The  defendant  was 
urging  in  bis  defense  that  WeHw  and  his 
party  were  trespassers,  and  that  be  (defend- 
ant) acted  only  in  self-defense,  and  used 
only  such  force  as  be  was  justlfled  in  using, 
and  was  necessary  to  prevent  J^e  trespass. 
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Bat,  as  fireqnenfly  obeerred  In  this  oirfnlon, 
a  bare  trespass  against  property  not  a  dwell- 
ing  house  does  not  justify  an  assault  with 
Intent  to  kill.  Now,  In  this  case,  If  defend- 
ant made  an  assault  with  Intent  to  murder, 
he  was  goRty  as  charged.  Evidence  of  his 
Intent  to  commit  such  an  offense  -was  com- 
petent; that  is.  It  was  competent  to  show 
that  he  intended  to  repel  a  bare  trespass,  not 
against  the  dwelling,  by  a  homicidal  assault 
Now,  the  facts  as  to  the  Dazelle  matter 
showed  Donyes'  Intent  to  prevent  a  trespass 
upon  the  property  in  question  by  assaulting 
the  trespasser 'with  a  deadly  weapon.  The 
testimony  as  to  this  former  trouble.  In  our 
opinion,  was  evidence  tending  to  show  the 
Intent  and  object  of  defendant  in  being  upon 
the  premises,  in  the  road,  and  armed,  as  he 
was  at  the  time  ff  the  difficulty.  On  the 
form^  occasion  he  bad  repelled  a  bare  tres- 
pass by  the  use  of  a  deadly  weapon,  and  at 
that  time  he  had  made  declarations  which 
tended  to  show  his  intent  to  kill  any  trespass- 
er In  the  future.  The  former  diflculty  was 
two  or  three  weeks  prior  to  the  latter  one. 
It  occurred  over  the  same  property,  and  was 
as  to  the  same  claims  of  right  by  the  defend- 
ant See  3  Rice,  Ev.  c.  25,  and  cases  cited 
and  reviewed. 

Counsel  for  appellant.  In  bis  brief,  contends 
that  there  were  errors  in  the  Instructions; 
but  the  Instructions  are  not  here  in  a  bill  of 
e.'cceptlons,  nor  are  they  properly  authenti- 
cated for  review.  The  judgment  is  affirmed, 
and  it  is  ordered  that  it  be  carried  Into  effect 
as  adjudged  by  the  district  court 

PEMBBRTON.  O.  3.,  and  HABWOOD,  J., 
concur. 


LAY  V.  NIXON. 
(Supreme  Court  of  Montana.     Jan.  22,  1894.) 
A.PPBAI.  Bond — Action  aoaikst  Burett  —  Som- 

CIRNCT  OP  DEFEX8B. 

In  an  action  against  a  surety  OD  an  ap- 
peal bond,  the  answer  alleged  that  defendant  a 
cosurety  was  the  reai  principal,  that  he  had 
agreed  to  hoid  defendant  harmless,  and  that 
plaiutiS  had  compromised  with  said  cosurety, 
and  had  released  liim  on  payment  of  one-haif 
of  the  bond.  Ileid,  that  each  facts  were  insuffi- 
cient to  constitute  a  bar  to  the  action. 

Appeal  from  district  court,  Gallatin  coun- 
ty;  F.  EL  Armstrong,  Judge. 

Action  by  Lewis  B.  Lay  against  J.  H. 
Nixon,  as  surety,  on  an  appeal  bond.  Plain- 
tiff moved  for  judgment  on  the  pleadings, 
on  the  ground  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense. 
Granted.    Defendant  appeals.    Affirmed. 

B.  P.  Cadwell,  for  appellant  Staats  * 
HoUoway,  for  respondent 

PBUBBRTON,  a  X  This  la  an  action  on 
•a  appeal  bond  executed  by  appellant  and 
<Mie  Kleinschmidt  in  an  appeal  to  the  su- 
preme court  (28  Pac.  1001)  In  a  case  In  which 


the  respondent  reoovered  Jndgmoit  i 
the  Gallatin  Canal  Oimpany,  the  said 
lant  and  Kleinschmidt  being  suret 
said  bond.  Tbe  complaint  is  such  tn 
dinarily  used  in  such  cases.  The  del 
Ntxon  filed  hla  separate  answer.  In  wl 
alleges  substantially,  among  other 
that  his  codefHidant,  Kleinschmidt  aJ 
signing  and  executing  the  bond  sued 
surety  with  appellant,  Nixon,  was  in 
the  principal;  that  he  (Nixon)  slgne 
bond  at  tbe  request  of  said  Klelnsi 
and  with  the  assurance,  and  under  an 
ment  with  said  Kleinschmidt,  thnt  tl 
Kleinschmidt  would  hold  and  save  bii 
on)  free  and  harmless  from  all  damn 
reason  of  his  signing  and  executln 
bond  as  cosurety  with  said  Kleinsc 
that  plaintiff  well  knew  all  these  facl 
knowing  said  facts,  plaintiff  compi 
with  said  Klelnsclamldt  by  receiving  pi 
of  one-haif  of  said  bond  from  him,  anc 
by  relo.Tsed  s^id  Kleinschmidt  from  i 
thcr  liability  on  said  bond.  The  ap 
piends  these  facts  in  bar  of  the  pb 
right  of  action,  and  asks  that  tbe  c 
dismissed  as  to  him,  and  that  Kleins 
be  adjiuliied  the  principal  In  said  boi 
that  jiid^'ment  be  had  against  him  1 
amount  remaining  due  on  said  bond, 
the  one-half  thereof  claimed  to  be 
from  Nixon.  Upon  the  filing  of  this  i 
in  the  court  below,  the  plaintiff  filed  1 
tlon  tor  judgment  on  the  pleadings, 
ground  that  the  answer  did  not  stat 
sufficient  to  constitute  a  defense.  Tfai 
sustained  this  motion,  and  the  api 
Nixon,  refusing  and  declining  to  amc 
answer.  Judgment  was  rendered  again 
for  the  amount  ckilmed.  The  appelli 
peals  from  the  Judgment,  and  the  ord 
talning  the  motion  for  Judgment  < 
pleadings. 

The  principal  cause  of  complaint 
action  of  the  trial  court  urged  by  ap 
in  bis  brief  Is  that  the  court  refused 
mlt  him  to  litigate  the  equities  alleged 
answer  to  exist  between  him  and 
Schmidt^  and  to  have  Kleinschmidt  ad 
to  be  the  principal  In  the  bond  sued  ci 
the  judgment  In  this  case  so  state,  ai 
cation  to  issue  first  against  him,  as  pi 
in  section  1283,  p.  1005,  of  the  Go 
Statutes.  Bat  the  answer  to  this  con 
is  that  the  answer  of  appellant  do 
seek  such  adjodlcatlon  and  relief.  T 
pellant's  answs*  Is  a  plea  In  bar  to  an 
of  recovery  against  blm  in  this  actio 
he  asks  that  he  be  dismissed  with  hi{ 
which  would,  hi  effect,  leave  reap 
without  remedy  against  him.  In  his  ) 
he  does  not  invoke  the  aid  of  said 
1293.  In  Us  answer  appellant  denlc 
plaintiff  is  entitled  to  any  judgment 
ever  against  him.  In  his  brief  bis  < 
admits  that  plaintiff  is  mtltled  to  Joe 
against  app^ant  We  have  here  oi 
made  In  the  answer,  and  an  entirely 
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«nt  one  made  in  tbe  brief  and  armament  In 
this  court  Upon  the  pleadings  in  tliis  case 
we  do  not  see  how  tbe  court  could  have  «»- 
Bistently  done  otherwise  than  it  did.  The 
answer  set  up  no  sutHcient  defense,  and 
sought  no  relief  that  the  court  was  authw- 
Ised  to  give.  The  appellant,  upon  the  court's 
sustaining  the  motion  for  Judgment  on  the 
pleadings,  declined  to  amend  bis  answer  so 
as  to  have  any  equities  that  might  exist  be- 
tween himself  and  Kleinschmldt  adjudicated 
in  this  case,  as  provided  for  by  said  section 
1293.  The  Judgment  and  order  of  the  court 
are  affirmed. 

HAEWOOD,  J.,  concurs. 

DE  WTTT.  J.  The  district  court,  upon 
motion  of  plaintiff,  rendered  Judgment  on 
the  pleadings  in  his  favor.  The  defendant 
appeals. 

In  an  action  in  which  the  Gallatin  Canal 
Company  was  plaintiff  and  Lewis  E2.  Lay, 
the  plaintiff  herein,  was  defendant,  said 
Lay  obtained  a  Judgment  against  tbe  canal 
company  for  $1,183.80.  The  canni  company 
appealed  to  this  court.  Upon  that  appeal 
I  be  Judgment  was  alfirined.  Appellant  duly 
tiled  an  appeal  bond  in  tbe  sum  of  $2,270.- 
60,  staying  execution  on  the  Judgment,  and 
providing  for  the  payment  of  tbe  same 
if  it  were  affirmed.  The  sureties  on  that 
bond  were  Albert  Kleinschmldt  and  J.  H. 
Nixon,  the  defendants  in  this  action.  The 
said  Lay  (now  plaintiff  herein)  brings  this 
action,  setting  forth  the  above  facts,  and  al- 
leging that  his  Judgment  against  the  canal 
company  bad  not  been  paid.  He  demands 
Judgment  against  the  defendants  for  the 
amount  of  tbe  Judgment  in  the  other  case, 
And  Inta«st  and  costs.  The  defendant  Nixon 
filed  a  separate  answer.  He  alleges  that  his 
codefendant,  Kleluscbmidt,  was  the  principal 
owner  in,  and  manager  of,  tbe  Gallatin 
Oanal  Comimny,  and  that  the  appeal  bond 
mentioned  was  really  for  said  Kleinschmldt; 
that  in  the  matter  of  the  indebtedness  aris- 
ing upon  tbe  bsmd,  by  reason  of  the  alBrm- 
nnce  of  tbe  Judgment,  Kleinschmldt  was  In 
fact  principal,  and  Nixon  surety  for  Klein- 
schmldt; that  Nixon  signed  said  bond  with 
Kleinschmldt  upon  Klebiscbmldt's  agreement 
tbat  be  would  protect  and  hold  him  (Nixon) 
<ree  and  harmless  from  any  loss  by  rea- 
son of  said  bond,  and,  if  said  Judgment  were 
affirmed,  he  (Kleinschmldt)  would  pay  tlie 
same  from  tbe  funds  of  said  canal  company; 
that,  after  the  affirmance  of  tbe  Judgment, 
Kleinschmldt  paid  one-half  thereof  out  of 
tbe  moneys  of  said  canal  company,  and  re- 
ceived from  the  plaintiff  herein.  Lay,  a  tuU 
release  of  all  claims  against  him  (Klein- 
schmldt) on  acc«wnt  of  the  bond;  farther- 
more,  tbat  the  plaintiff  thereupon  agreed 
to  dismiss  this  action  against  Kleinschmldt, 
and  to  release  all  claim  against  him.  Tbe 
answer  states  that  this  matter  Is  alleged 
*it>7  way  of  affirmative  relief,  and  by  way  of 


a  plea  in  bar."  The  defendant  aAs  Judg- 
ment tbat  this  action  may  be  dismissed  as 
against  him,  and  that  Kleinschmldt  may  be 
adjudgred  to  be  tbe  principal  on  said  bond 
and  indebtedness,  and  this  defendant  only 
tbe  surety,  and  an  execution  issue  against 
defendant  Kleinschmldt  before  it  Issues 
against  this  defendant,  Nixon.  Upon  tbe 
filing  of  this  answer,  the  plaintiff  moved  for 
a  Judgment  on  the  pleadings,  as  against 
Nixon,  for  one-half  the  amount  demanded 
in  the  complaint.  This  motion  was  made 
upon  tbe  ground  that  the  answer  does  not 
state  any  defense  to  the  cause  of  action. 
This  motion  was  by  the  court  granted,  and 
Judgment  was  entered  against  defendant 
Nixon  for  one-half  the  amount  demanded 
In  the  complaint.  Defendant  Nixon  appeals. 
Defendant's  answer  is  to  some  extent  in- 
consistent. He'  pleads  certain  matter  as  to 
tbe  affairs  and  conduct  of  Kleinschmldt  and 
plaintiff,  which  be  asserts  in  bis  answer  is 
a  plea  In  bar,  and  be  asks  to  be  dismissed. 
At  tbe  same  time  he  asserts  In  his  answer 
that  said  same  matter  Is  pleaded  for  tbe  pur- 
pose of  affirmative  relief,  and  be  asks  tbat  it 
be  adjudged  tbat  Kleinschmldt  is  tbe  prin- 
cipal, and  that  he  (Nixon)  is  the  surety;  and 
he  further  asks  that  execution  be  issued 
against  Kleinschmldt  before  it  is  issued 
against  him  (Nixon.)  He  thus  seisms  to  con- 
cede tbat  be  is  liable,  and  wishes  tbe  prior- 
ity of  liability  settled  between  himself  and 
lOelnscbmldt,  tmder  the  provisions  of  sec- 
lion  1293,  Oomp.  St.  While  that  section. 
In  my  opinion,  is  not  applicable  to  the  facts 
in  the  case  at  bar,  yet  it  seems  that  tbe  an- 
swer, if  we  read  one  part  of  the  language, 
nndertook  to  present  the  alleged  facts  for 
treatment  by  tbat  section.  For  these  rea- 
sons it  has  seemed  to  me  appropriate  to  ex- 
press the  following  views:  By  virtue  of  the 
statute  of  this  state,  (division  6,  c.  76,  Gomp. 
St)  one  Joint  debtor  or  more  may  make  a 
compromise  or  composition  with  the  creditor 
of  the  Joint  debtors,  and  such  compromise 
or  composition  shall  be  a  full  and  effectual 
discharge  to  tbe  debtor  or  debtors  making 
tbe  same,  and  to  them  only,  of  all  liability 
to  tbe  creditor.  Such  compromise  or  com- 
t>osItion  with  one  Joint  debtor  or  more  shall 
not  discharge  the  other  delrtor  or  debtors, 
but  shall  be  deemed  to  be  a  payment  to  the 
creditor,  equal  to  the  proportionate  Interest 
of  tbe  Joint  debtor  or  debtors  so  discharged; 
but  the  provisions  of  that  chapter  do  not 
apply  to  any  "debtor  or  debtors  who,  by  the 
express  terms  of  tbe  contract  upon  which 
the  Indebtedness  exists  or  arose,  was  the 
principal  debtor  while  the  other  Joint  debtor 
or  debtors  were  stu-etles."  Comp.  St.  dlv. 
8,  c.  78,  {  1292.  The  following  section  then 
provides  "that  upon  the  rendition  of  any 
Judgment  in  any  court  in  this  territory,  if 
it  shall  be  shown  that  one  or  more  of  the 
defendants  against  whom  the  Judgment  is 
to  be  rendered  are  principal  debtors,  and 
others  of  the  said  defendant 
igitizod  I 
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sacb  principal  debtcx-  or  debtors,  the  court 
may  rarder  the  Judgment  so  to  state,  and 
upon  the  Issuance  of  an  execution  upon  such 
judgment.  It  shall  direct  the  sheriff  to  make 
the  amount  due  thereon,  out  of  the  goods 
and  chattels,  lands  and  tenements  of  the  prin- 
cipal debtM"  or  debtors,  or  if  sufficient  there- 
of cannot  be  found  within  his  county  to  sat- 
isfjr  the  same,  then  that  he  levy  and  make 
the  same  out  of  the  property,,  personal  or  real, 
of  the  Judgment  debtor  who  was  surety." 
Id.  {  1293.  In  the  Indebtedness  to  Lay  on 
the  appeal  bond  In  question,  the  principal 
debtor  was  the  GaUatln  Canal  Company, 
and  the  sureties  were  Kleinschmldt  and 
Nixon.  All  three  were  debtors.  Lay  orig- 
inally sued  Kleinschmldt  and  Nixon,  sure- 
ties. It  does  not  appear,  "by  the  express 
terms  of  the  contract  upon  which  the  in- 
debtedness arose,"  (section  1292,)— that  Is, 
it  does  not  appear  by  the  terms  of  the  ap- 
peal bond,— that  Kleinschmldt  was  a  prin- 
cipal debtor  to  Lay,  and  Nixon  a  surety. 
On  the  contrary,  it  appears,  by  the  terms 
of  that  contract,  that  Kleinschmldt  and 
Nixon  stood  In  the  same  relation  to  Lay, 
and  were  Joint  debtors  to  him.  Therefore, 
the  provisions  of  chapter  7G  apply  to  Klein- 
schmldt and  Ntxon,  and  one  of  them  could 
make  a  separate  compromise  and  composi- 
tion, and  take  from  Lay  a  discharge  and 
release.  This  Kleinschmldt  did.  He  paid 
one-half  the  debt,  and  was  discharged  in 
fuU.  This  released  Kleinschmldt,  and  was 
a  payment  of  the  debt  to  the  extent  of  one- 
half.  This  occurred  after  the  commence- 
ment of  the  action.  Plaintiff  herein,  there- 
fore, cannot  take  any  Judgment  against 
Kleinschmldt  He  tias  rdeased  and  dis- 
charged him,  and  has  agreed  to  dismiss  the 
suit  against  him;  and  this  for  a  valuable 
consideration.  I  am  therefore  of  opinion 
that  section  1293  does  not  apply  to  these 
facts.  That  section  refers  to  "one  or  more 
of  the  defendants  against  whom  the  Judg- 
ment is  to  be  rendered."  Judgment  is  not 
to  be  rendered  against  KlelnscBmidt  in  this 
action,  as  shown  above.  Therefore,  he  is 
not  "a  defendant  against  whom  Judgment 
is  to  be  rendered."  That  being  true,  the 
method  of  rendering  Judgment  provided  in 
section  1293  cannot  be  here  applied.  Klein- 
schmldt is  no  longer  In  the  case,  under  the 
facts  set  up  In  the  answer,  which  now,  on 
demurrer,  are  taken  to  be  true.  The  action 
Is  now  (since  the  discharge  and  release  of 
Kleinschmldt)  simply  against  Nixon  alone, 
and  in  such  action  that  defendant  sets  up 
the  facts  of  an  alleged  claim  of  his  against 
Kleinschmldt.  Such  facts  must  be  litigated, 
and  their  legal  effect  determhied.  In  an  ac- 
tion In  which  Kleinschmldt  is  a  party.  He 
is  not  now  a  party  In  this  action.  Appellant 
cites  to  us  cases  wherein  it  appeared  that  one 
defendant  was  principal  and  one  was  surety, 
and  Judgment  was  entered  as  provided  in 
section  1293;  and  he  contends  that  such 
relation  of  principal  and  surety  between  the 


defendant  debtors  may  be  shown  on  tl 
without  a  pleading  of  the  facts,  aj 
withstanding  the  statute  of  frauds  a 
requirement  of  a  contract  to  answer 
default  of  another  being  In  writlni 
need  not  review  those  cases,  or  trea 
propositions,  because  in  none  of  thos 
do  the  facts  appear  as  herein,  nam^ 
one  debtM*  had  been  discharged  r 
and  the  action  against  him  dismiss* 
that  the  action  before  the  court  w 
ceeding  against  the  undischarged 
alone.  I  am  of  opinion  that  the  Ju 
should  be  afihrmed,  with  costs. 


KLBINSCHMIDT  v.  BINZBL 
(Supreme  Court  of  Montana.  Jan.  22, 
Res  Judicata— Jddoment  ok  Demcb 
Where  a  demurrer  setting  np  i 
facts  allegeil  to  constitute  a  cause  of  acti 
joinder  of  causes,  and  misjoinder  of  pa 
sustained  generally,  and  plaintiff,  abiij 
complaint,  suffers  judgment,  the  presum 
not  that  each  and  every  ground  of  the 
rer  was  held  sufficient,  but  ratlier  ti 
court  would  first  consider  the  object 
form,  and,  finding  them  well  taken,  w 
no  further;  so  that  one  pleading  sue 
ment  as  an  estoppel  to  said  plaintiff's 
tiona  of  the  same  facts  has  the  burden  i 
that  the  demurrer  was  sustained  on  t 
ground. 

Appeal    from    district    court.    Lew 
Clarke  county;   William  H.  Hunt,  Ju 

Ejectment  by  Albert  Kldnschmldt 
Belthaser    BInzeL    Judgment   for   p 
Defendant  appeals.     Reversed. 

Statement  of  the  case  by  HARWOO: 

There  is  but  one  question  involved 
appeal,  namely,  what  effect  ought  to  b 
to  plaintiff's  plea  of  former  adjudlcat 
up  In  bar  of  defendant's  cross  compi: 
terposed  in  this  action?  Respoudei 
tends  that  by  order  of  the  court  susta 
demurrer  to  a  complaint  In  an  acti 
m^-ly  instituted  by  this  defendant,  i 
further  proceedings  having  been  ta 
avoid  or  reverse  such  ruling,  the  rig) 
equities  claimed  by  defendant  In  and 
property  In  controversy,  set  forth  in  U 
complaint  In  this  action,  have  been 
cated  and  determined  against  him,  u 
he  is  thereby  estopped  from  now  &i 
the  same  In  defense  of  the  present 
And,  respondent's  position  tiaving  be 
talned  by  the  trial  court,  appellant,  t 
this  appeal,  seeks  to  controvert  the  ( 
ness  of  that  ruling.  We  will  narr 
briefly  as  consistent  with  clearness,  tl 
and  proceedings  which  gave  rise  to  thi 
tlon,  as  shown  by  the  record: 

This  is  an  action  In  the  nature  OJ 
ment,  whereby  plaintiff  seeks  to  reoo-^ 
session  of  a  certain  described  lot  o: 
situate  In  Helena,  Lewis  and  Clarke 
alleging  in  his  complaint  ownership 
since  April  9,  1889,  and  that  since  th 
be  has  been  entitled  to  possetiskon  1 
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that  defendant,  BInzel,  on  that  date,  wrong- 
fully entered  and  took  possession,  and  has 
ever  since  withheld  possession  from  plaintiff, 
aud  refused  to  deliver  the  same,  although 
demanded.  The  value  of  the  rents  and  profits 
during  the  time  of  the  wrongful  detention  Is 
also  alleged.  Upon  which  allegations,  plaln- 
tlir  demands  Judgment  for  restitution  of  pos- 
session, and  for  recovery  of  the  value  of  the 
rents  and  profits.  Defendant  made  answer 
to  this  complaint,  specifically  denying  all  Its 
allegations,  and  in  addition  to  such  denial, 
by  way  of  further  defense  and  cross  com- 
plaint, alleges  that  on  June  5,  1880,  and  for 
a  long  time  prior  thereto,  defendant  was  In 
the  quiet  and  lawful  possession  of  a  c^tain 
tract  of  land,  which  Is  particularly  described, 
and  "which  said  lot  embraced,  and  now  em- 
braces, and  includes  within  its  exterior 
boundaries,  all  the  land  referred  to  In  plaln- 
tiflTs  complaint,"  and  which  said  lot  defend- 
ant held  in  quiet,  peaceable,  and  lawful  pos- 
session on  June  6,  1880,  by  virtue  of  a  con- 
tract whereby  Deborah  M.  Hoyt  and  her 
husband,  E.  M.  Hoyt,  agreed  to  convey  said 
land  to  this  defendant,  a  copy  of  which  con- 
tract is  annexed  to  and  made  a  part  of  the 
answer  and  cross  complaint,  as  Exhibit  A. 
This  contract,  mentioned  as  "Exhibit  A," 
purports  to  hare  been  executed  and  aclinowl- 
edged  by  said  Deborah  M.  and  E.  M.  Hoyt, 
as  the  parties  of  the  first  part,  and  said 
Binzel.  as  party  of  the  second  part,  and  sets 
forth  that  the  parties  of  the  first  part,  for  a 
certain  consideration  mentioned,  to  be  paid 
at  any  time  within  two  years  from  the  1st 
day  of  May.  1878,  with  interest,  etc.,  cove- 
nant and  agree  with  Binzel  to  convey  to  him, 
or  his  heirs  or  assigns,  by  good  and  suffi- 
cient deed,  the  tract  of  land  mentioned,  and 
defendant  Binzel,  on  ills  part,  covenants  to 
well  and  truly  pay  for  said  land  as  stipulated 
to  the  contract;  and  it  was  further  agreed 
between  said  parties  that  the  party  of  the 
second  part  was  to  -have  possession  of  said 
premises  until  default  of  such  payment  for 
60  days,  when  he  was  subject  to  ouster. 
Having  introduced  said  contract,  the  answer 
and  cross  complaint  proceeds  to  allege  that 
by  mutual  agreement  between  Deborah  M. 
and  E.  M.  Hoyt,  the  owners,  and  this  defend- 
ant, the  said  contract  to  purchase  and  con- 
vey "was  in  full  force  and  virtue  on  June 
5.  18S0,  and  for  a  long  time  thereafter;"  that 
prior  to  said  date  defendant  had  caused  to 
be  placed  on  said  land,  "including  the  land 
described  In  plaintiff's  complaint,"  divers  per- 
manent buildings  and  Improvements,  of  the 
value  of  ^,000,  which  were  thereon  June 
5,  1880;  that,  by  reason  of  such  improve- 
ments, defendant  became,  and  was  on  that 
date,  financially  embarrassed,  and  unable  to 
pay  the  unpaid  purchase  price  then  due  on 
said  lot  to  said  Hoyts,  together  with  a  bal- 
ance due  and  unpaid  on  the  cost  of  erecting 
the  buildings  and  Improvements  on  said  lot, 
all  aggregating  $4,000;  that,  to  procure  a 
loan  of  $4,000  to  make  such  payments,  de- 


fendant entered  into  an  agreement  with  'Wil- 
liam H.  Weimer  and  Carl  Kldnschmidt,  "of 
which  said  agreement  plaintiff  had  full  no- 
tice on  and  after  June  5,  1880,"  by  the  terms 
of  which  agreement  Welmw  and  Carl  Klein- 
schmldt  were  to  pay  off  and  discharge  half 
of  said  $4,000  Indebtedness,  for  an  undivided 
half  interest  in  the  ownership  of  said  lot, 
"and  they  further  agreed  to  pay,  as  a  loan 
to  defendant,  the  remainder  of  said  $4,000 
Indebtedness,  to  wit,  $2,000,  and  thus  pro- 
cure, without  delay,  the  title  to  said  lot,  un- 
der defendant's  aforesaid  contract  to  pur- 
chase the  same  from  Deborah  M.  and  E.  M. 
Hoyt;"  that  on  June  6,  1880,  pursuant  to 
that  agreement  "defendant  conveyed  to  said 
Welmor  and  Carl  Klelnschmidt  the  whole 
of  said  lot  K,— one  undivided  one-half  there- 
of absolutely,— In  consideration  of  their  agree- 
ment to  pay  one-half  of  said  $4,000  indebted- 
ness, and  to  advance  as  a  loan  to  defendant 
$2,000,  to  pay  the  other  half  of  said  indebted- 
ness, and  the  remaining  undivided  half  of 
said  property  was  conveyed  to  said  Weimer 
and  Carl  Klelnschmidt,  to  be  by  them  held 
as  spcnrlty  for  said  sum  of  $2,000  to  be  ad- 
vanced by  them  as  a  loan  to  defendant, 
wherewith  to  pay  and  discharge  the  remain- 
ing half  of  said  $4,000  Indebtedness;  that 
said  Weimer  and  Carl  Klelnschmidt  did,  on 
receipt  of  said  deed  from  defendant,  execute 
and  deliver  to  him  their  agreement  in  writing 
to  reconvey  to  defendant  an  undivided  half 
Interest  and  ownership  in  and  to  said  lot  K, 
and  all  buildings  and  improvements  there- 
on, at  any  time  within  three  years  from  said 
June  5,  1880,  on  payment  by  defendant  of 
sal^  $2,000  to  be  by  them  advanced  as  a 
loan  as  aforesaid,"  a  copy  of  which  last-men- 
tioned agreement  Is  annexed  to  this  answer 
and  cross  complaint,  as  a  part  thereof, 
marked  "Exhibit  B." 

Turning  to  Exhibit  B,  It  Is  found  to  dis- 
close an  instrument,  in  form  a  bond  for 
deed,  purporting  to  have  been  executed  and 
acknowledged  by  William  H.  Weimer  and 
Carl  Klelnschmidt,  whereby  they  firmly 
bind  themselves  in  the  sum  of  $2,000,  lawful 
money  of  the  Unite^  States,  unto  Belthaser 
Binzel,  conditioned  as  foUows:  "The  condi- 
tions of  the  above  obligations  are  such  that 
at  any  time  within  three  years  from  the 
date  of  this  obligation,  that  Is  to  say,  on 
or  before  the  fifth  day  of  June,  A.  D.  1883. 
that  the  said  B.  Binzel  shall  pay  or  cause  to 
be  paid  the  sum  equal  to  one-half  the  in- 
debtedness against  that  certain  property 
known  as  the  'Penobscot  Brewery,'  viz.  one- 
half  of  four  thousand  dollars,  said  sum  to 
be  paid  out  of  the  profits  of  said  brewery, 
from  the  date  of  this  instrument,' or  at  any 
time  previous  to  that  date  heretofore  men- 
tioned that  the  profits  shall  exceed  the  in- 
debtedness. We  bind  ourselves  to  make  and 
deliver  to  said  B.  Binzel  a  good  and  suffi- 
cient deed,  for  the  consideration  of  one 
dollar.  In  and  to  the  undivided  one-half  in- 
terest In  and  to  that  c^taln  property  knowp^ 
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as  the  Tenobscot  Brewery,'  and  also  one 
frame  dwelling  house,  one  frame  tee  house, 
one  log  cooper  shop,  one  malt  kiln,  also  one- 
half  Interest  In  a  certain  bill  of  sale  of 
personal  property,  dated  this  date,  from  B. 
Binzel  to  said  first  parties;  all  of  the  above- 
described  property  being  situated  on  lot  K 
in  section  30,  township  10  north,  range  8 
west,  according  to  the  plat  of  lot  No.  2,  as  it 
is  recorded  in  Book  U.  S.,  pages  88  and  89, 
Lewis  and  Clarke  County,  Montana  Terri- 
tory, Records.  In  case  said  B.  Binzel  fails 
to  make  such  payment  In  the  time  above 
specified,  this  obligation  to  be  null  and  void; 
otherwise,  to  remain  in  fall  force  and  vir- 
tue." 

Returning  to  the  answer  and  cross  com- 
plaint, it  proceeds,  after  Introducing  Exhibit 
B,  to  allege  that  plaintiff  had  "due  notice  and 
knowledge"  of  said  contract,  shown  in  £iX- 
hlblt  B,  "at  and  long  prior  to  the  time  of 
his  purchase  of  said  lot  K,  or  any  interest 
therein,  from  William  Welmer  and  Carl 
Klelnschmldt;"  that  Welmer  and  Carl  Eleln- 
schmidt  wholly  failed  and  refused  to  ad- 
vance to,  or  on  behalf  of,  defendant,  or  cause 
the  same  to  be  done,  said  $2,000,  or  any 
part  thereof,  agreed  by  them  to  be  advanced 
to  defendant,  and  to  .secure  payment  where- 
of defendant  conveyed  to  them  an  undivid- 
ed one-half  Interest  in  said  lot  K  as  security, 
as  aforesaid;  that  pursuant  to  their  agree- 
ment with  this  defendant,  which  was  duly 
trausforred  to  said  Weimar  and  Carl  Kleln- 
schmldt, the  said  Deborah  M.  and  E.  M. 
Hoyt  conveyed  unto  said  Welmer  and  Carl 
Kleinschmidt  the  whole  of  said  lot  K,  by 
sufficient  deed,  dated  June  12,  1880,  which 
deed  was  received  by  them  imder  and  sub- 
ject to  their  contract  with  this  defendant,  of 
which  plaintiff  well  knew,  and  of  which 
be  had  due  notice  long  prior  to  his  pur- 
chase of  any  interest  in  said  lot,  or  any  part 
thereof;  that  whatever  right,  title,  Inter- 
est, or  claim  plaintiff  has  acquired  In  lot 
K  Is  subsequent  and  subject  to,  and  with 
due  notice  of,  all  the  right.  Interest,  claims, 
and  equities  of  this  defendant  In  and  to 
said  lot.  Including  all  the  land  and  premises 
described  In  plaintiff's  complaint;  that  plain- 
tiff acquired  all  such  Interest  as  he  may  own 
In  said  premises,  from  said  Welmer  and 
Carl  Klelnschmldt,  with  due  notice  of  their 
contract  relating  thereto  with  defendant,  and 
with  full  knowledge  that  they  had  wholly 
failed  and  refused  to  pay,  advance,  or  ac- 
count for  the  $2,000  which  they  agreed  to 
advance  as  a  loan  to  defendant,  and  to  se- 
cure which  they  acqiilred  and  held  an  un- 
divided one-half  Interest  In  said  lot  K,  Inr 
eluding  the  land  described  in  plaintilTs  com- 
plaint; that  before  June  5,  1883,  to  wit, 
June  4,  18S3,  "defendant,  desiring  to  pur- 
chase his  peace  and  avoid  litigation,  did 
duly  tender  unto  plaintiff  the  sum  of  $2,000, 
lawful  money  of  the  United  States,  under 
and  in  conformity  with  the  terms  and  con- 
ditions of  said  contract,"   marked   "Exhibit 


B,"  and  with  such  tender  demanded 
tiff  the  execution  of  a  deed  of  coi 
conveying  to  him  an  undivided  oi 
said  lot  K,  including  the  land  des 
the  complaint,  but  plaintiff  refus< 
cept  said  tender,  or  execute  such  co 
to  defendant,  and  has  ever  since  < 
such  refusal  and  neglect;  that,  e 
such  tender,  defendant  has  been, 
is,  ready  and  wUllng  to  pay  to  pU) 
sum  of  $2,000,  or  such  sum  as 
may  determine  to  be  due  on  d€ 
contract,  and  be  now  tenders  the 
plaintiff,  In  court,  and  continues  hh 
tar  a  conveyance  of  an  undivided  t 
est  In  said  property  according  to  1 
ot  said  contract  marked  "Exhibit  I 
plaintiff  avers  be  has  fulfilled,  i 
80  far  as  prevented  from  so  doin 
wrongful  acts  of  triaintlff  and  sale 
and  Carl  Kleinschmidt.  Defendan 
arers  that  prior  to  all  the  dates  i 
mentioned  In  plaintiff's  complaint, 
to  all  the  dates  and  times  mention 
answer  and  cross  complaint,  defeni 
and  is  now,  in  the  quiet  and  peace 
session  of  the  whole  of  said  lot  K 
dng  the  lands  and  premises  dea 
plaintiff's  complaint,  as  tenant  in 
and  co-owner  .with  said  Weimer 
Kleinschmidt  and  plaintiff,"  whlc 
sion  is  jointly  and  as  tenant  in 
with  plaintiff.  WherefOTe,  defend: 
judgment  quieting  his  jcrint  owner 
half  interest 'in  said  premises;  tb 
counting  be  had  between  said  < 
and  said  Weimo:  and  Carl  Klelnsc 
idaintiff,  ascertaining  the  amount 
by  them  and  the  amount  due  plal 
suant  to  said  contract,  and  that,  on 
thereof,  plaintiff  be  required  to  c 
defendant  an  undivided  one-half  li 
and  to  said  premises  in  controversy 
Plaintiff  replied  to  this  answer  i 
complaint,  alleging  that  on  June 
defendant,  Binzel,  commenced  an 
filing  in  this  court  his  complaint,  w 
plaint  is  fully  set  forth  In  the  repllc 
appears  from  that  complaint  that  1 
plaintiff,  <«  June  22,  1883,  comm 
action  against  Carl  Klelnschmldt, 
H.  Kleinschmidt,  James  M.  Ryan 
JacobI,  William  H.  Welmer,  an 
Kleinschmidt,  as  defendants,  allegi 
complaint  substantially  all  the  facta 
In  the  cross  complaint  in  the  cas 
with  the  same  exhibits  attached  to 
plaint  of  June  22,  1883,  as  are  at 
Exhibits  A  and  B  to  the  cross  coi 
this  case,  and  thereon  demanded  sv 
ly  the  same  relief  oo  behalf  of  Bli 
now  seeks  through  his  cross  cone 
the  present  case.  The  only  auttatt 
fer«ice  between  the  complaint  of 
his  action  of  June  22,  1B83,  and 
complaint  as  a  defense  la  the  case 
that  in  the  former  action  the  compli 
further,  aod^ln  addition  to  tiie  oont 
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denced  by  Exhibits  ▲  and  B,  and  the  facta 
alleged   In  relation   thereto,    the   complaint 
ot  June  22,  1883,  set  forth  a  copartnership 
compact  alleged  to  have  been  entered  into 
between  Binzel  and  said  Welmer  and  Carl 
Klelnachmidt,  whereby  they  agreed,  on  cer- 
tain terms  and  conditions,  to  engage  in  and 
carry  on  the  business  of  brewing  In  the 
Penobscot  Brewory,  situate  on  the  property 
In  question,  evidenced  by  a  contract  which 
was  attached  to  said  complaint  of  June  22, 
iSSS,  as  Exhibit  C,  and  that  OMnplalnt  al- 
leged certain  rlolatlons  of  the  terms  of  said 
copartnerahlp  agreement,  and  Injuries  to  cer- 
tain partnership  property,  and  also  the  de- 
struction of  said  brewing  business,  resulting 
from  alleged  wrongful  acts  of  said  Weimer 
and  Carl  Klelnschmidt,  alleged  and  set  forth 
In  said  complaint,  whereby  plolntlil,  Binzel, 
claimed  to  have  been  damaged  In  a  large 
sum,    for    which    he    demanded    judgment, 
along  with  the  relief  which  he  demanded  up- 
on the  agreements  evidenced  l^  Exhibits  A 
and  B,  and  the  facts  alleged  In  reference 
thereto;     There  was  also  a  further  exhibit 
annexed  to  the  complaint  of  June  22,  1883, 
which  purports  to  be  an  assignment  by  Bin- 
zel to  defendants  'Weimw  and  Carl  Kleln- 
schmidt of  the  contract  between  Binsel  and 
said  Hoyts  for  Uie  sale  and  purchase  of  said 
land;  and  In  i-eference  to  that  exhibit  It  was 
alleged     th&t,     through     such     assignment, 
Weimer  and  Carl  Kleiuschmidt  were  enabled 
to  obtain  the  conveyance  of  the  title  of  said 
tract  of  land  to  them  from  said  Hoyts.    As 
to  the  other  defendants  named  in  said  com- 
plaint of  Jnne  22,  1883,  namely,  Relnhold  H. 
K  icluscbmidt,  James  M.  Ryan,  Michael  Ja- 
cobi,  and  Albert  Klelnschmidt,  it  was  alleg- 
ed that  they  claimed  some  Interest  In  said 
premises  by  way  of  pretended  conveyances 
from,    or   as   tenants   of,    said    defendants 
Weimer  and   C^rl   Klelnschmidt,   but   that 
such  conveyances  or  tenancy  were  acquired 
with  full  notice  and  kno-^^ledge  of  the  rights 
of  Binzel  in  said  premises.    Having  set  forth 
that  complaint  which  Binzd  filed  In  his  ac- 
tion of  June  22,  1883,  respecting  the  subject 
of  this  controversy,  the  plaintiff  further  al- 
leges, in  his  reply  to  the  cross  complaint  In 
this  action,  that  said  complaint  was  demur- 
red to  by  defendants  therein,  by  filing  their 
demxuTOT  Febmary  5,  1884;    that  such  de- 
muTFo:   was  sustained   by   the   court,   and 
plaintiff  Binzel's   bill   dismissed,   and   Judg- 
ment entered  In  fav<v  of  defendants  In  said 
action.     That  plaintiff  In  the  case  at  bar  "Is 
successor  to  the  aforesaid  parties  in  and  to 
the  said  property  therein  described,  and  is 
now  the  lawful  owner  thereof,  and  is  entitled 
to  the  possession  of  the  same,  as  set  forth  and 
allcf^ed   in   his  complaint"    And   upon   that 
Bhowing,  as  a  reply  to  defendant's  cross  com- 
plaint, plaintiff  asserts  "that  by  reason  of 
tbe  premises  the  said  right,  title,  and  equity 
of  said  Binzel  has  been  adjudicated  and  de- 
termined, and  by  reason  whereof  he  la  estop- 
pod    from  asserting  his  pretended  cialm   to 
said  property,"  wherefore  plaintiff  demands 


judgment  as  in  his  complaint  And  there- 
upon plaintiff  moved  the  court  for  judgment 
on  the  pleadings,  which  motion,  after  hear- 
ing, and  examination  of  tbe  record  of  1883, 
and  the  alleged  damage  for  wrongful  with- 
holding of  possession  having  been  waived, 
was  sustained  by  the  court,  and  jndgm«iit 
rendered  for  plaintiff's  recovery  acccrltng 
"to  the  prayer  of  his  complaint  It  appears 
from  the  record  in  the  action  of  1PS3  that 
two  demurrers  to  said  complaint  w^re  filed. 
The  first  was  overruled,  as  the  record  shows. 
Thereafter,  another  demurrer,  of  February 
25,  1884,  was  interposed  by  defe'-dant  Carl 
Klelnschmidt,  on  tbe  followin;  alleged 
grounds:  "First  Said  complaint  does  not 
state  facts  sBfficient  to  constitute  n  cause  of 
action.  Second.  Said  complaint  snows  that 
the  cause  of  action  against  this  defendant 
fcx'  damages,  if  any  existed.  Is,  and  was  at 
the  time  of  the  commencement  thei  'tot,  bar- 
red by  section  — ,  c  — ,  entitled,  'Limita- 
tions of  the  Revised  Statutes  of  the  Territory 
of  Montana.'  Third.  The  three  causes  of  ac- 
tion set  out  in  said  complaint  are  not  sepa- 
rately stated.  OS  required  by  the  statute. 
Fourth.  There  is  a  misjoinder  of  parties— 
Relnhold  Klelnschmidt  James  M.  Ryan,  and 
Michael  Jacobi-^as  defendants  herein.  Fifth. 
There  Is  a  misjoinder  of  causes  of  action,  in 
this:  an  action  for  specific  performance  and 
damages.  Sixth.  The  complaint  shows  that 
the  parties  interested  in  the  real  property  arc- 
not  interested  in  the  damage  suit.  Seventh. 
Said  complaint  shows  that  the  parties  against 
whom  damages  are  claimed  have  no  legal  or 
equitable  title  to  the  real  property  in  con- 
troversy. Eighth.  No  cause  of  action  for 
specific  performance  Is  shown  in  said  com- 
plaint" This  demurrer  was  sustained,  as 
shown  by  the  following  recOTd  entry  of  March 
10,  1884:  "This  cause  having  been  heard 
upon  defendant's  motion  to  strike  out  and 
demurrers,  it  is  by  the  court  <N'dered  that 
the  said  motion  to  strike  out,  and  demurrers, 
be  sustained,  to  which  plaintiff  duly  except- 
ed. Plaintiff  has  leave  to  amend  the  com- 
plaint herein."  Following  that  record  entry 
is  another  of  November  12,  1884,  that:  "In 
this  action,  plaintiff  abiding  bis  complaint, 
judgment  Is  rendered  in  t&yor  of  defendants." 
And  afto'wards,  of  December  4,  1886,  an- 
other entry,  that:  "In  this  action,  it  is  or- 
dered that  the  judgment  be  entered  nimc  pro 
tunc  the  entry  thereof  made  in  the  journals 
of  said  court  November  15,  1884."  No  formal 
Judgment  was  found  in  the  records  of  the 
court;  but  in  the  register  of  actions  it  is 
noted,  of  date  December  4,  1886,  that  Judg- 
ment was  entered  "for  defendant  for  costs; 
amount  $17.20." 

McConnell  and  Clayberg  &  Ounn,  for  ap- 
pellant   Toole  &  Wallace,  for  respondent 

HARWOOD,  J.,  (after  stating  the  case  su- 
pra.) Defendant  baring  alleged  in  his  cross 
complaint  those  contracts  and  transactions 
concerning  the  land  in  controversy  shown  1b 
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the  above  statement  of  the  case,  demanding 
affirmative  relief,  plaintiff  set  np  in  bar 
thereof  the  complaint  of  defendant  In  an  ac- 
tion which  be  commenced  in  1883,  wherein 
he  alleged  substantially  the  same  facts  and 
demanded  substantially  the  same  relief  as 
in  his  cross  complaint  in  the  present  action, 
to  which  complaint,  in  the  defendant's  ac- 
tion of  1883,  demurrer  was  interposed  and 
sustained,  and  no  farther  action  was  taken 
therein.  And  the  plain  tifT  here,  who  was  one 
of  the  def^idants  in  the  action  of  1883,  avers 
that  he  has  succeeded  to  the  rights  of  all 
the  other  defendants  In  that  action,  where- 
fore he  insists  that  by  said  proceedings  in 
the  former  action  the  right,  title,  and  equity 
claimed  by  Binzel,  defendant  here,  tn  and  to 
the  property  in  controversy,  has  "been  adju- 
dicated and  determined,  by  reason  whereof 
he  is  estopped  from  asserting  bis  pretended 
claim  to  said  property."  In  this  position, 
plaintiff  was  sustained  by  the  ruling  of  the 
trial  conrt  Appellant  has  made  some  at- 
tempt to  point  out  differences  or  distinctions 
between  the  complaint  of  Binzel  in  the  action 
of  1883,  and  his  cross  complaint  in  the  pres- 
ent action.  But  a  careful  comparison  of 
these  pleadings,  we  think,  discloses  a  sub- 
stantial similarity  in  the  facts  alleged  and 
relief  sfiugbt,  with  this  exception:  that  the 
complaint  of  1883  went  further  than  the 
cross  complaint  in  this  action,  and  contain- 
ed allegations  in  reference  to  an  alleged  co- 
partnership compact  engaged  In  between 
Binzel  and  certain  of  those  defendants,  and 
a.  violation  thereof,  and  other  grievances, 
for  which  he  demanded  a  large  amount  of 
damages.  As  to  those  matters  the  cross  com- 
plaint in  the  present  action  is  silent  But,  in 
so  far  as  it  goes  in  alleging  the  contracts 
and  facts  on  which  Binzel  claims  rights  of 
ovimershlp  and  possession  in  and  to  the  tract 
of  land  in  controversy,  the  'cross  complaint 
to  this  action  is  substantially  the  same  as 
his  compUilnt  of  1883  on  that  branch  of  the 
case. 

The  authorities  support  the  proposition  urg- 
ed by  respondent, — that  If  the  alleged  cause 
of  action  is  submitted  on  the  merits  by  de- 
murrer admitting  the  facts  alleged,  but  pla- 
cing over  against  them,  in  the  Judicial  scale, 
the  proposition  of  law  that  the  facts  pleaded 
and  thus  admitted  are  insufficient  to  war- 
rant judgment  In  favor  of  the  pleader,  and 
upon  due  weighing  of  the  law  and  the  facts 
those  facts  are  adjudged  insufficient,  by  sus- 
taining the  demurrer,  and  this  ruling  is  al- 
lowed to  stand,  those  facts  thereby  pass  un- 
der the  rule  of  "things  adjudicated,"  and  the 
party  against  whom  such  adjudication  pro- 
ceeds, as  well  as  his  privies  and  representa- 
tives, is  thereby  barred  from  aj^iin  assert- 
ing the  same  facts  in  another  action  pertain- 
ing to  the  subject,  as  effectually  as  though 
such  facts  were  found  from  the  proof,  or  ad- 
mitted ore  teuus,  in  the  course  of  the  trlaL 
Such  appears  to  be  the  rule  doducible  from 
the  authorities,  witbiiuc  much  conllict.  Could 
T.    Uaihoud   Co.,   91   U.   iS.   52(>;    BifcoU   v. 


Spring  VaL  Tp.,  124  U.  S.  225,  8  S 
495;  Griffin  v.  Seymour,  15  Iowa,  30 
Inson  V.  Howard,  5  CaL  429;  Boncb 
Dlas,  3  Denio,  238;  People  t.  Steph 
How.  Pr.  235.  But  this  rule  should 
be  stated  and  applied  with  due  re£ 
some  modifying  conditions,  which  it 
permitted  to  violate.  Thus,  when  the 
er  has  submitted  to  the  ruling  of  thi 
on  demiu-rer  against  the  sufficiency 
cause  of  action  or  defense  as  stated,  0 
ing  would  not  bar  him,  or  those  in 
with  him,  from  again  asserting  th< 
facts,  accompanied  by  additional  alle 
which  complete  the  statement  of  ) 
cause  of  action  or  defense.  Gould  i 
road  Ck>.,  supra.  Nor  where  an  action 
menced  to  effectuate  a  certain  purpoe 
as  specific  performance^  or  to  obtain 
tlon,  and  demurrer  is  interposed  ai 
taiued  on  the  ground  that  the  complaii 
not  show  facts  sufficient  for  such  ai 
that  is,  to  invoke  such  relief,— such 
would  be  no  bar  to  an  action  for  the 
remedy.  It  being  pointed  out  In  the 
eration  of  such  demurrer  that  althou 
plaintiff,  for  instance,  alleges  an  agr 
for  the  sale  and  purchase  of  a  piece 
property,  and  payment  of  part  or  evei 
the  purchase  price,  and  the  breach  « 
agreement  by  the  vendor,  still,  if  n< 
equities  were  shown,  the  court  woul 
that  the  complaint,  while  good  for  da 
is  Indeed  insufficient  to  support  a  dec 
specific  performance,  (Milling  Co.  v. 
ham,  12  Mont  11,  29  Pac.  277,)  and 
therefore  sustain  the  demurr^.  It  n 
said  this  would  be  on  the  grotmd  of  v 
Jurisdiction.  But  that  arises  because 
sufficient  showing  of  facts  to  snpp< 
relief  asked.  The  pleader  would  ha^ 
taken  his  remedy,  and  under  a  system 
courts  of  law  and  equity  were  sepan 
demurrer  in  such  cases  would  preva 
the  party  be  remitted  to  the  proper  coi 
action  for  redress.  And  under  our  un! 
risprudence,  where  equitable  and  lega 
dies  are  administered  in  the  hame  cou 
frequently  in  the  same  action,  the  dei 
in  such  a  case  as  instanced,  would  ui 
edly  prevail,  because  the  rdief  tLskec 
not  be  granted  on  the  facts  stated; 
though  the  court  might  have  jurisdicti 
der  our  united  system,  to  grant  ot: 
lief,  it  would  probably  not  be  force< 
the  plaintiff  until  he  had  shaped  his 
to  that  end;  but,  when  he  came  int 
with  his  suit  for  damages,  it  would  N 
that  he  pleaded  the  same  transacti< 
breach,  whereby  he  would  allege  1 
damaged  in  a  certain  sum,  for  wli 
would  ask  judgment  Likewise,  If  the 
was  commenced  prematurely,  as  appe: 
the  face  of  the  compLaint,  it  would  1 
insufficient  on  demurrer,  for  that 
Sheldon  T.  Edwards,  35  N.  T.  286 
wore  held,  in  such  cases,  that  the  ord 
taiuing  the  demurrer  devitalized  thi 
first  pleaded,  it  would  prevent  sett 
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those  facts  In  anotlipr  action  at  tbe  proper 
time,  or  In  the  proper  form,  and  for  availa- 
ble relief.  So  it  Is  said  by  eminent  authori- 
ty. In  considering  these  conditions:  "If  the 
first  suit  was  dismissed  for  defect  of  the 
pleadings  or  parties,  or  a  misconception  of 
the  form  of  proceedings,  or  the  want  of  Ju- 
risdiction, or  was  disposed  of  on  any  ground 
which  did  not  go  to  the  merits  of  the  action, 
the  judgment  will  prove  no  bar  to  another 
suit"   Hughes  V.  U.  S.,  4  Wall.  232. 

It  Is  clear,  however,  that  defendant's  cross 
complaint  falls  within  the  mle,  and  not  the 
exception.  He  has,  In  the  case  at  bar,  re- 
asserted substantially  the  same  facts  as  In 
complaint  of  1SS3,  with  no  additional  mat- 
ter, and  he  aslis  substantially  the  same  char- 
acter of  relief.  Demurrer  was  sustained  to 
his  complaint,  and  that  ruling  ertands  In 
force.  Therefore,  if  we  had  no  further 
point  for  consideration,  we  shoidd,  without 
hesitation,  affirm  the  ruling  of  the  trial 
court  that  the  matter  pleaded  In  the  cross 
complaint  U  res  adjndicata,  and  therefore 
barred.  But,  before  proceeding  to  that  con- 
clusion, It  must  be  inquired  whether  it  is 
shown  that  the  demurrer  to  Binzel's  com- 
plaint of  1S83  was  sustained  on  considera- 
tion ot  tbe  merits;  for  the  authorities  har- 
moniously concur  In  the  proposition  that  it 
must  clearly  appear  from  the  record  in  the 
former  case,  or  be  proved  by  competent  ex- 
traneous evidence,  that  the  matter  as  to 
which  the  rule  of  res  adjudlcata  is  invoked 
as  a  bar  was  In  fact  adjudicated  In  the  for- 
mer action.  Upon  this  point  It  is  said  by  Mr. 
Justice  Nelson  In  Packet  Co.  v.  Sickles,  6 
Wall.  692:  "As  we  understand  the  rule  In 
respect  to  the  conclusiveness  of  the  verdict 
and  judgment  In  a  former  trial  between  the 
same  parties,  when  the  judgment  Is  used  in 
plekding  as  a  technical  estoppel,  or  is  relied 
on  by  way  of  evidence  as  conclusive  per  se, 
it  must  appear  by  the  record  of  the  prior  suit 
that  the  particular  controversy  sought  to  be 
concluded  was  neces3arily  tried  and  deter- 
mined,—that  is  If  the  record  of  the  former 
trial  shows  that  the  verdict  could  not  have 
been  rendered  without  deciding  the  particu- 
lar matter,  it  will  be  considered  as  having 
settled  that  matt.er  as  to  all  future  actions 
between  the  parties;  and  ftirther,  in  cases 
where  the  record  itself  does  not  show  that 
the  matter  was  necessarily  and  dlrectiy 
found  by  the  jury,  evidence  aliunde  consist- 
ent with  the  record  may  be  received  to 
prove  the!  fact.  But  even  where  it  appears 
from  tbe  extrinsic  evidence  that  the  matter 
was  properly  within  the  issue  controverted 
in  the  former  suit.  If  it  be  not  shown  that 
tbe  verdict  and  Judgment  necessarily  in- 
volved its  consideration  and  detcrmlna- 
tioo,  it  will  not  be  concluded."  And  again, 
in  the  cose  of  Russell  v.  Place,  94  IT.  S. 
608,  Mr.  Justice  Field,  In  referring  to  tbe 
oirinlon  of  the  court,  observes:  "It  is  un- 
doobtedly  settied  law  that  a  judgment  of 
a  court  of  competent  Jurisdiction  upon  a 
Question  dlrectiy  Involved  in  one  suit  is  con- 
v.d6P.no.4— 30 


elusive  as  to  that  question  in  another  suit 
between  the  same  parties.  But  to  this  op- 
eration of  the  Judgment  it  must  appear, 
either  upon  the  face  of  the  record,  or  be 
shown  by  extrinsic  evidence,  that  the  pre- 
cise question  was  raised  and  determined  in 
tbe  former  suit  If  there  be  any  uncertain- 
ty on  this  head  in  the  record,— as,  for  ex- 
ample, if  it  appear  that  several  distinct 
matters  may  have  been  litigated,  upon  one 
or  more  of  which  the  Judgment  may  have 
passed,  without  indicating  which  of  them 
was  thus  litigated  and  upon  which  the  judg- 
ment was  rendered,— the  whole  subject-mat- 
tw  of  the  action  will  be  at  large,  and  open 
to  a  new  contention,  unless  this  uncer- 
tainty be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  de- 
termined. To  apply  the  Judgment,  and  give 
effect  to  tbe  adjudication  actually  made, 
when  tbe  record  leaves  tbe  matter  in 
doubt,  sncb  evidence  is  admissible.  Thus, 
in  the  case  of  Steam-Packet  Co.  v.  Si<^es, 
reported  In  24  How.  333,  a  verdict  and  Judg- 
ment toe  the  plaintiff  in  a  prior  action 
against  the  same  defendant  on  a  declaration 
containing  a  special  count  on  a  contract,  and 
the  common  counts,  was  held  by  this  court 
not  to  be  conclusive  of  the  existence  and 
validity  of  the  contrast  set  forth  in  the  spe- 
cial count,  because  the  verdict  might  have 
been  rendered  without  reference  to  that 
count,  and  only  upon  the  common  counts. 
Extrinsic  evidence  showing  the  fact  to  have 
been  otherwise  was  necessary  to  render  the 
judgment  an  estoppel  upon  those  points. 
When  the  same  case  was  before  this  court 
the  second  time,  Padket  Co.  r.  Sickles,  5 
Wall  580,  the  general  rule  with  req)ect  to 
the  conclusiveness  of  a  verdict  and  Judgment 
in  a  former  suit  between  the  same  parties, 
when  the  judgrment  is  used  In  pleading  as 
an  estoppel,  or  Is  relied  upon  as  evidence, 
was  stated  to  be  substantially  this:  That, 
to  render  the  judgment  ccmcluslve.  It  must 
appear  by  the  record  of  the  prior  suit  that 
the  particular  matter  sought  to  be  concluded 
was  necessarily  tried  or  determined,— that  Is, 
that  the  verdict  in  the  suit  could  not  have 
been  rendered  without  deciding  that  mat- 
ter,—or  it  must  be  shown  by  extrinsic  evi- 
dence, consistent  with  the  record,  that  the 
verdict  and  Judgment  necessarily  involved 
the  consideration  and  determination  of  the 
matter."  Announcements  to  tbe  same  effect 
could  be  drawn  from  many  oth«"  cases  of 
undoubted  authority.  See  Hughes  r.  U.  S., 
supra;  Lessee  of  Lore  v.  Truman,  10  Ohio 
St  53;  Estep  v.  Larsh,  21  Ind.  196;  Kdler  t. 
Stolzenbcch,  20  Fed.  4T;  Woodland  v.  New- 
hall's  Adm'r,  31  Fed.  434;  Dygert  v.  Dygert, 
and.  App.)  29  N.  E.  490. 

Now,  it  appears  that  tbe  demurrer  in  the 
former  action  specified  eight  objections  to 
the  complaint,  but  the  same  may  be  proper- 
ly consolidated  into  three  statutory  grounds 
of  demurrer,  namely:  (1)  Want  of  sufficient 
facts  alleged  to  constitute  a  cause  of  action; 
(2)  misjoinder  of  causes  of  action;    (3)  mis- 
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Joinder  at  parties  defendant  TUe  other 
nominal  objections  are  merely  specifications 
of  particulars  In  wblcb  the  complaint  Is 
wanting  or  defective  on  some  of  those 
grounds.  The  record  does  not  disclose  the 
particular  ground  uix>n  which  the  court  sus- 
tained the  demurrer.  Aa  to  that  ruling,  It 
is  recorded  that  the  demurrer  was  sustained 
by  the  court  But  respondent's  counsel  In- 
alsts  that  from  the  general  order  sustaining 
the  demurrer  the  presumptlcm  follows  that 
it  was  sustained  on  all  the  grounds  alleged 
against  the  complaint  in  the  demurrer.  This 
Tiew,  although  urged  by  an  admirable  atgo- 
ment  contained  in  respondent's  brief,  and 
sought  to  be  supported  by  citations  of  au- 
thority, we  think  cannot  be  maintained,  be- 
cause It  is  contrary  to  reason  and  the  rule  of 
law  upon  this  subject  sustained  by  the  great 
weight  of  authority.  The  case  of  People  v. 
Stephens,  61  How.  Pr.  235,  among  others 
cited  by  respondent  in  support  of  the  pre- 
sumption which  he  contends  for,  is  nearest 
in  point  It  is  a  New  York  decision,  not  of 
the  last  resort,  but  of  the  supreme  court, 
general  term.  The  demurrer  under  consid- 
eration in  that  case  went  to  three  grounds,— 
defect  of  parties.  Improper  Joinder  of  causes, 
and  want  of  sufficient  facts  alleged  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained  by  a  general  order,  not  showing 
whether  upon  one  or  more  of  the  alleged 
grounds  of  objection  to  the  complaint  When 
this  Judgment  was  pleaded  in  bar  of  setting 
up  the  same  facts  in  another  action,  it  was 
Insisted  that  the  demurrer  in  the  former  ac- 
tion was  sustained  upon  all  the  grounds  of 
the  objection  stated  therein.  In  consider- 
ing that  proposition,  the  court  said:  "It  was, 
according  to  the  order  and  judgment  'the 
demurrer,'  which  came  on  for  argument  at 
the  special  term,  and  it  was  "upon  the  de- 
murrer' that  the  Judgment  in  favor  of  de- 
fendant was  given.  It  was  sustained,  not 
In  part  but  as  a  whole,  and  that  could  only 
be  done  by  reaching  a  conclusion  unfavor- 
able to  the  plaintiffs  upon  every  issue  which 
It  presented."  With  due  deference,  we  are 
unable  to  adopt  or  follow  that  holding.  It 
seems  to  us  a  moment's  reflection  suffices 
to  show  that  the  conclusion  tliere  stated  con- 
tradicts the  real  state  of  the  law,  as  well  as 
the  constant  practice  of  the  courts.  It  is 
well  known  that  if  either  ground  of  the  de- 
murrer is  sustained,  that  is  sufficient  to  sup- 
port the  order  sustaining  the  demurrer. 
How,  then,  could  it  be  affirmed  that  the  de- 
murrer could  only  be  sustained  "by  reaching 
a  conclusion  unfavorable  to  the  plaintiffs  up- 
on every  issue  which  It  presented."  That 
untenable  conclusion  is  reached  by  arbitrari- 
ly declaring  that  the  demurrer  was  sustained 
as  a  whole,  when  the  same  order  could  hav» 
been  made  on  finding  only  one  objection  well 
founded.  It  would  seem  as  proper  to  pre- 
sume from  the  fact  that  several  shots  were 
fired  by  one  person  at  another,  either  of 
which,  taking  effect  in  a  vital  spot  would 
lunduce  death,  and  death  ensued,  that  every 


shot  hit  the  mark  with  fatal  effect,  i 
hold,  without  any  further  showing.  TI 
a  presumption  following  a  Judgmoil 
those  things  were  adjudicated,  w 
which  the  Judgment  could  not  have 
rendered.  This  proposition  is  frequen' 
serted  In  the  authorities,  and  is  well  foi 
because  it  is  an  inherent  impllcatioi 
those  things  were  considered  and 
mined,  without  which  the  ultimate  c 
sion  would  not  have  been  announced. 
Implication  shows  that  the  court  in  si 
ing  the  demurrer,  held  some  one  o 
grounds  fatal  to  the  complaint,  stated 
demurrer,  well  founded;  for  without 
finding  the  ultimate  conclusion  that  tl 
murr»  be  sustained  would  not  have  be 
nounced  by  the  court  But  this  is  not 
clent  to  maintain  respondent's  i>OBltio] 
support  that  position  the  presumption 
go  fiuiiher,  and  cover  the  broad  prop< 
that  by  a  ruling  sustaining  a  den 
which  attacks  the  complaint  by  severaJ 
objections,  it  must  be  presumed  tht 
court  adjudicated  and  hdd  good  a 
grounds  which  the  demurrer  set  forth, 
proves  too  much,  and  thereby  wealcei 
proposition  so  that  it  falls  of  its  ow 
tenable  weight  Because  from  thai 
sumption  it  follows  that  where  the  com 
is  demurred  to  on  several  grounds,  b\ 
misjoinder  of  causes  and  also  misjolni 
parties,  and  want  of  sufficient  facts  t 
stitute  a  cause  of  action,  as  in  the  a 
the  demurrer  to  Binzel's  complaint  of  1 
the  court  adjudicated  and  determined 
ground  unfavorable  to  the  plaintiff.  It  ] 
that  the  coiui,  while  holding  that  thi 
was  not  in  court  in  proper  form  of  i 
but  contained  a  misjoinder  of  causes 
could  not  be  lawfully  adjudicated  tog 
and  also  a  misjoinder  of  parties  defei 
contrary  to  the  provisions  of  law,  nev 
less,  being  aware  that  the  case  was  not 
erly  before  it,  the  court  determined  tc 
the  case  fast  in  its  grasp,  and  pass  up< 
merits.  Such  is  the  inevitable  effect  o 
sumlng,  from  the  order  merely  sust 
such  a  demurrer,  that  the  court  passed 
and  sustained  all  the  grounds  the  den 
alleged.  The  Impropriety  of  such 
seems  plain,  and  we  therefore  thin 
current  of  presumption  is  the  other  w 
dlrectiy  held  by  the  supreme  court  of 
in  Griffin  v.  Seymour,  15  Iowa,  30,  wl 
was  held  that  in  such  a  case  it  would  t 
Bumed  that  the  court,  having  found 
formal  defect,  by  reason  of  which  th< 
was  not  properly  in  court  would  not 
proceed  to  consider  and  pass  upon  th( 
its.  This  is  also  in  accord  with  the  r 
lug  and  conclusion  of  a  great  numt 
cases,  Csome  of  which  have  been  cited  s 
that  it  mtist  be  clearly  shown  that  th< 
matter  as  to  which  the  bar  of  res  adju 
is  invoked  was  adjudicated  and  deter 
on  the  mwlts  in  the  former  action;  t 
is  not  enough  that  such  matter  was  atl 
ed  to  be  draws,  in  queaiion,  if  the  sai 
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cMon  could  have  been  rendered  without  its 
adjudication.  That  la,  if  Its  adjudication  Is 
DOt  inherently  Implied  in  the  judgment,  It 
will  not  be  held  barred,  unless  the  record  la 
supplemented  by  extraneous  proof  to  the 
effect  that  such  matto'  was  adjudicated. 
The  very  mle  that  such  evidence  may  be  In- 
troduced, In  Its  tendency,  contradicts  the 
Idea  that  the  uncertainty  will  be  covered  by 
presumption. 

The  application  of  the  presumption  con- 
tended fcHT  by  respondent  would,  we  think, 
frequently  contradict  or  suppress  the  real 
fact,  with  unjust  consequences.  Suppose  a 
c(«nplaint  Is  filed,  which  is  subject  to  the 
objection  of  misjoinder  or  defect  of  parties, 

,  or  Improper  joinder  of  causes  of  action,  and 
a  demurrer,  having  stated  those  grounds, 
also  alleges  the  untenable  ground  of  Insuffi- 
cient facts  to  constitute  a  cause  of  action. 
Now,  the  court,  in  considolng  the  demurrer, 
would  find  one  of  the  first-mentioned  ob- 
jections well  founded.  But,  as  to  the  latter 
objection,  the  court  would  either  not  con- 
sider It  at  all,  because  the  case  was  not  prop- 
erly In  court,  <Mr,  if  the  court  did  consider 
that  objection,  it  would  be  found  untenable. 
But  for  the  other  defects  the  demurrer 
would  be  sustained.  Thereupon,  an  ord» 
would  be  entered  to  the  effect  that  the  de- 
murrer is  sustained.  The  defect  fully  sup- 
ports that  ordor,  and  we  venture  that  In 
a  great  majority  of  cases  In  our  practice, 
wb«re  the  demurr^  is  used  with  great  fre- 
quency, no  more  specific  order  would  be  en- 
tered. In  such  a  case,  if  the  plaintiff  and 
tils  connsd,  who  attended  the  argiimeBt,  con- 
cluded the  court  was  right  tn  its  ruling  on 
the  demurrer,  because  there  was  a  mis- 
joinder or  defect  of  parties,  or  an  improper 
union  of  causes,  they  would  not  appeal,  for 
the  appeal  would  be  unavailing.  Now,  If 
the  presumption  for  which  respondent  con- 
tends be  established,  the  plaintiff  In  such  a 
case  would  be  barred  from  setting  up  those 
facts  in  another  action  against  the  same  par- 
ties or  their  privies,  free  from  the  former 
defects,  while,  as  a  matter  of  fact,  the  for- 
mer ruling  did  not  touch  the  molts.  It  Is 
said  that  In  such  a  case  It  Is  the  plaintiff's 
duty  to  see  that  the  entry  In  the  record 
specifies  tbe  ground  on  which  the  former 
niUng  was  made,  or  that  it  was  made  with- 
out prejudice  to  another  action,  and  a  case 
is  cited  In  support  of  that  view.  Poote  ▼. 
Olbbs,  1  Gray,  412.  It  may  well  be  an- 
swered that  tbe  time  has  come  when  it  Is 
not  considered  altogether  amiss  to  claim  some 
duties  as  due  from  the  court  towards  liti- 
gants; and  one  should  be  to  so  shape  the 
entry  of  court  rulings  In  Its  record  as  not 
to  raise  unjust  and  untrue  implications 
against  the  suitor,  of  which  he  Is  not  the 
authcHT,  to  burden  or  defeat  his  effort  to 
obtain  justice.  Of  course,  no  such  thing 
'would  be  done  knowingly,  but  it  would  arise 
In  many  cases  where  demurrers  are  sus- 
tained by  general  order.  If  th"  prr^sumption 

4!oiitended  for  prevailed.    And,  in  the  multi- 


tude of  rulings  which  the  trial  Judge  i» 
called  upon  to  make,  he  does  not  always 
expound  the  grounds  thereof,  nor,  If  ex- 
pounded, would  they  be  noted  In  the  record. 
In  the  case  last  above  cited,  It  was  held 
that  where  a  cause  was  dismissed,  and  the 
entry  of  the  order  showed  no  qualification, 
as  that  it  was  dismissed  "without  prejudice," 
it  would  be  presumed  to  have  been  dis- 
missed on  the  merits.  This  ruling,  how- 
ever, would  hardly  apply,  under  our  Oode. 
Comp.  St  div.  1,  {  242.  Moreover,  in  a  later 
case  (Poster  v.  The  Richard  Busteed,  100 
Mass.  412)  the  supreme  court  of  Massachu- 
setts cites,  but  does  not  f<dlow,  Poote  v. 
Olbbs,  supra,  as  correctly  announcing  the 
rule  of  procedure  ^plicable  to  tbe  condi- 
tions mentioned  therein;  and  likewise  did 
Judge  Brewer,  in  Smith  v.  Auld,  31  Kan. 
262,  1  Pac.  626.  See,  also,  to  tbe  same  ef- 
fect, the  case  of  Lantern  Go.  v.  Meyrose,  2T 
Ped.  213. 

It  Is  further  insisted  that  section  243  of  tbe 
Oode  of  Civil  Procedure  makes  it  obligatory 
to  render  judgment  on  the  merits  in  aU 
other  cases  than  tboee  stated  In  the  five  sub- 
divisions of  tbe  preceding  section.  The  con- 
text—the wholb  'dhapter,  of  which  that  sec- 
tion Is  a  part— shows  that  section  243  rdatei! 
to  the  case  at  a  stage  beyond  the  formation 
of  the  pleadings,  where  It  stands  for  con 
sMeratioo  and  judgment  on  the  merits,  un- 
less It  is  dismissed  or  nonsuited.  The  inter- 
pretatloo  and  apidlcation  of  that  sectkn  ac- 
cording to  respondent's  contention  would 
make  a  judgment  or  order  on  demurrer  con- 
clude the  merits,  even  If  the  demurrer  stated 
no  ground  which  went  to  the  merits,  because 
such  a  case  would  be  "other  than  those  men- 
tioned in  section  242."  We  think  It  clear 
that  the  provisions  of  secticMi  243  do  not  ap- 
ply to  this  consIderatlCHL 

It  follows  that  the  order  sustaining  the 
demurro'  to  Blnzel's  complaint  of  1883  might 
have  been  based  upon  defects  not  touching 
the  merits;  and,  it  not  having  been  shown 
that  such  judgment  proceeded  upon  a  con- 
sideration of  tbe  m^its,  the  ruling  of  the 
trial  court  holding  that  the  facts  set  up  In 
the  cross  complaint  were  adjudicated  In  the 
proceedings  of  1883  cannot  be  sustained. 
The  judgment  in  this  action  Is  therefore 
reversed,  and  the  cause  remanded,  to  be 
proceeded  with  in  conformity  to  Ote  views 
herein  expressed. 

PBMBERTON,  O.  J,  and  DB  WITT,  J, 
concur. 


DAVIS  V.  BOARD  OP  COM'RS  OP  SWBBT- 

WATER  COUNTX. 

(Supreme  Court  of  Wyoming.     Jan.  16,  1884) 

JusTiosa  or  trs  Peacb— Salabiss— 7saa— Im- 

OBBAglSO  EhOLUMBNT. 

1.  Sew.  Lswi  1890-81,  c.  55,  providing  fees 
for  jasticea  of  the  peace  in  precincts  having 
less  than  IJBOO  population,  and  salaries  In  pre- 
cincts liavins  a  larger  population,  dedatss  tiiat 
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41i«  poptilatton  shall  be  ascertained  from  tlie  last 
eensns,  and  that  where  this  cannot  be  done 
tiie  presumption  shall  be,  till  overcome  by  evi- 
dence satisfactory  to  the  county  commissionera, 
Uiat  the  population  is  less  than  1,500.  Held, 
that  the  determination  of  commissioners,  from 
the  last  census  and  the  registration  of  voters, 
that  a  precinct  contained  1,500  population, 
would  not  be  disturbed,  in  the  absence  of  proof 
that  it  erred. 

2.  Though  It  Is  determined,  after  the  elec- 
tion of  a  justice,  that  the  population  of  the 
precinct  at  the  time  of  his  election  was  1,500, 
and  it  is  voted  that  he  have  a  salary  from  a 
certldn  time  during  bis  term,  which  amounts  to 
more  than  the  fees  which  he  would  have  re- 
ceived, his  emoluments  are  not  increased  after 
election,  in  violation  of  Const  art.  3,  f  32,  as 
the  population  at  the  time  of  liis  election  en- 
titied  him  to  the  salary. 

Error  to  district  court,  Sweetwater  coimly; 
Jesse  Knight,  Jndge. 

Action  by  Thomas  B.  Davis  to  enjoin  the 
board  of  county  commissioners  ftom  paying 
one  Robert  Smith  a  salary,  instead  of  fees, 
as  Justice  of  the  peace  in  Sweetwater  coun- 
ty. Judgment  tor  defendant  Flaintift  brings 
error.    Affirmed. 

John  F.  Mall  and  B.  BS.  Enterline,  for 
plaintiff  in  error.  Louis  X  Palmer  and  Clar- 
ence O.  Hamlin,  for  defendant  in  error. 

OROBSBBCK,  O.  J.  Robert  Smith  was 
elected  one  of  the  Justices  of  the  peace  for 
Sweetwater  county,  Wyo.,  in  one  of  the  Jus- 
tice's and  constable's  precincts  of  said  county, 
also  designated  as  "Election  District  No.  3," 
which  comprised  two  election  or  pcdiing  pre- 
cincts. The  Justice'^  precinct  was  establish- 
ed by  order  of  tlie  county  comissioners  on 
the  6th  day  of  October,  1892,  and  the  elec- 
tion waa  held  November  8,  1892.  Said  Smith 
lualifled  as  such  Justice  of  the  peace  on  or 
^bont  the  4th  day  of  January,  1893,  and  on 
*iie  7th  day  of  February,  1893,  the  board  of 
■*,ounty  commissioners  of  the  county  adopted 
»he  following  order:  "On  motion  made  by 
ThoB.  Sutton,  and  seconded  by  E.  P.  Mazon, 
Rock  Springs  Justice  precinct  No.  1  and  2— 
district  number  three— are  hereby  made  a 
salaried  precinct  frMn  Feb.  Ist  1893."  At 
the  same  meeting,  the  county  board  audited 
and  allowed  the  bill  of  said  Robert  Smith, 
the  Justice  of  the  peace  of  said  precinct,  for 
the  sum  of  $15,  for  office  rent  for  the  month 
of  February,  1893.  The  action  brought  by 
the  plaintiff  In  error  was,  in  effect  to  va- 
Join  the  board  from  making  the  precinct  a 
salaried  precinct,  and  from  maldng  any  fur- 
ther payment  of  office  rent  to  said  Justice  of 
the  peace.  The  district  cotirt  gave  Judgment 
for  the  plaintiff  in  error  upon  the  pleadings, 
as  to  the  second  cause  of  action  of  his  peti- 
tion, containing  this  allegation  of  the  unlaw- 
ful allowance  for  office  rent,  and  enjoined 
the  board  of  coimty  commissioners  from  aud- 
iting and  allowing  any  bill  presented  by  the 
sold  Robert  Smith,  Justice  of  the  peace,  for 
office  rent,  but  orerruled  the  motion  for  Judg- 
ment on  the  pleadings  as  to  the  first  cause 
of  action,  seeking  an  injunction  against  any 


future  action  of  the  board  In  acting  upon 
order  making  the  precinct  a  salaried  preci 
The  court  also  ovaruled  the  demurret 
plaintiff  in  error  to  the  answer  of  the 
fendant  in  error.  Upon  trial  on  the  isi 
Joined  as  to  said  first  cause  of  action  of 
petition,  the  court  foimd  for  the  defenc 
in  error,  and  the  plaintiff  in  error  seeks  s 
Tersal  of  that  Judgment 

The  action  of  the  court  below  In  dispa 
of  the  motion  for  Judgment  on  the  first  a 
of  actt<Hi  for  the  plabitiff,  and  In  overm 
his  demurrer  to  the  answer  of  the  defenc 
may  be  reviewed  with  the  evidence,  as  m 
ly  the  (luestions  of  law  involved  in  the  i 
were  passed  upon  by  the  trial  court  in 
disposition  of  the  preliminary  questions, 
the  facts  alleged  in  the  pleadings  are  i 
Btantially  those  proven  on  the  triaL  It 
pears  that  the  dispute  In  this  case  la  a 
the  effect  of  the  order  of  the  board  of  coi 
commissioners,  and  also  Its  validity.  I 
insisted  that  the  ord»  of  the  board  wae 
attempt  to  Increase  the  emoluments  of 
said  Robert  Smith  as  a  public  officer  after 
election  and  appointment  In  violation  of 
inhibition  contained  in  section  32  of  arti< 
of  the  constitution,  to  that  effect  and  the  i 
of  Board  v.  Bums,  3  Wyo.  691,  29  Pat 
and  30  Pac  415,  is  invoked  as  decisive  of 
case  at  hex.  It  la  further  maintained 
the  order  of  the  board  waa  retroactive 
Indefinite,  and  void  for  uncertainty.  W 
the  order  of  the  board  of  commissioners 
daring  the  precinct  a  salaried  prednc 
not  precise  or  exact  in  its  terms,  as  It  < 
not  state  the  population  of  the  precinct 
determine  the  amount  of  the  salary  of  Si 
as  Justice  of  the  peace,  the  subsequent  ac 
of  the  board  determines  that  His  sa 
fixed  was  evidently  allowed  at  the  rate 
$750  per  annum,  the  lowest  amount  fi 
by  statute  as  a  salary  In  any  precinct 
der  the  terms  of  the  constitution.  Justice 
the  peace  must  be  paid  fixed  and  defi 
salaries  in  precincts  having  a  populatioi 
1,500  (Mr  more,  but  in  precincts  contaii 
less  than  that  population  they  are  to  rec 
fees.  Where  a  salary  is  received  by  a  ) 
lie  officer,  he  must  account  for,  and  pay 
the  county  treasury  of  the  proper  county, 
fees  received  by  him  In  the  discharge  of 
official  duties.  Const  Wyo.  art  14,  U  1 
The  statute  enacted  to  carry  into  effect 
constitutional  provision  provides  fees 
Justices  of  the  peace  in  precincts  ccKital] 
less  than  1,500  population,  and  salaries 
such  officers  in  precincts  containing  n 
than  that  number  of  people,  and  these 
aries  are  graded  according  to  popnlat 
those  In  precincts  omtainlng  between  1 
and  3,000  people  being  fixed  at  $750  per 
num,  and  those  In  precincts  containing  c 
8,000  people  at  $1,200  per  annum.  S 
Laws  1890-91.  e  55,  iS  11.  12.  As  a  gi 
for  ascertaining  the  population  of  a  preci 
this  statute  declares.  In  section  14  ther 
that:    "Number/^  Inhabikints  or  popula< 
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4X1  a  i^eclnct  for  the  pnrpose  of  thU  chapter 
•hall  be  ascertained  by  a  reference  to  the 
cenauB  thereof  by  the  United  States  or  the 
atate  of  Wyoming,  whichever  shall  have  been 
last  taken.  In  precincts  In  which  the  official 
records  of  the  census  as  aforesaid,  do  not 
«bow  the  population,  or  the  population  can- 
not be  ascertained  therefrom,  the  presump- 
tion shall  be;  until  overcome  by  satisfactory 
evidence  to  the  board  of  county  commission- 
ers, that  the  population  thereof  Is  less  than 
fifteen  hundred." 

The  "evidence  satisfactory  to  the  board" 
Is  that  of  two  of  Its  members.  One  of  them 
was  registry  agent  of  the  election  district, 
which  was  the  same  in  territorial  extent  as 
fl  Justice's  precinct,  and  which  contained  two 
polling  or  voting  precincts.  He  was  a  resi- 
dent of  Rock  Springs,  and  stated  to  the  board 
that  the  registration  of  voters  In  the  elec- 
tion district  for  the  two  voting  precincts 
thereof  at  the  election  of  1892,  in  which  Smith 
was  elected  Justice  of  the  peace,  which  was 
coextensive  with  the  limits  of  the  election 
district,  and  which  is  called  the  "South  Side 
Justice's  Precinct,"  was  751.  This  of  Itself, 
Applying  the  ordinary  rules  of  computing  the 
total  population  from  the  voting  population, 
would  seem  to  indicate  that  the  election  dls- 
tric^t  or  Justice's  precinct  contained  a  popula- 
tion of  over  1,500,  even  taking  into  account 
the  fact  that  the  elective  franchise  was  ex- 
ercised by  women  as  well  as  men.  But  the 
reason  for  the  action  of  the  board  Is  based 
upon  the  further  fact  that  acording  to  the 
decennial  federal  census  of  1890,  the  last  offi- 
cial census,  whether  state  or  national,  that 
was  taken,  the  town  of  Rock  Springs  con- 
tabied  a  population  of  3,300,  and  that  two- 
thirds  of  this  iKjpulatlon  was  to  be  found  In 
the  south  side  Justice's  precinct,  establish- 
ed on  October  6,  1892.  This  fact,  with 
the  additional  one  that  the  town  has  large- 
ly increased  since  the  census  of  1800, 
would  seem  to  be  decisive  of  the  matter, 
And  to  show  tliat  the  Justice's  precinct  of 
the  south  side  of  Rock  Springs  contained 
A  population  largely  in  excess  of  1,500  at 
the  time  of  the  general  election  of  1802,  when 
Robert  Smith  was  elected  Justice  of  the 
peace  of  said  precinct  or  election  district 
This  evidence  adduced  before  the  board,  cou- 
pled with  the  intimate  knowledge  of  a  ma- 
jority of  the  county  board  of  the  population 
of  the  town  of  Rock  Springs,  would  seem  to 
toe  "satisfactory  evidence."  It  Is  tolerably 
clear,  under  the  statute,  that  the  population 
of  the  election  district  and  Justice's  precinct 
could  be  ascertained  from  the  census  of  1800, 
as  the  whole  population  of  the  town  was 
shown  to  be  3,300,  while  that  of  the  Jus- 
tice's precinct  was  two-thirds  of  that,  <w 
3,200,  taking  into  consideration  the  fact  that 
there  had  been  no  decrease  of  the  population 
.of  this  flourishing  community  between  the 
time  of  taking  the  census  and  the  election 
ot  lfiQ2.  No  eilort  was  made  on  the  part  of 
tb«  plaintiff  in  error  to  show  that  the  com- 


missioners tsneA  in  the  determination  of  the 
fact  tliat  the  Justice's  precinct  contained 
over  1,600  population  at  the  election  of  1882, 
when  Smith  was  elected  a  Justice  of  the 
peace.  The  complaint  is  made  that  the  board 
did  not  proceed  upon  satisfactory  evidence. 
It  is  not  claimed  that  the  precinct  contain- 
ed a  population  of  less  than  1,500  at  the 
time  of  Smith's  election.  In  the  absence  of 
proof  showing  that  the  board  erred  in  its  de- 
termination of  the  fact,  we  think  that  its  ac- 
tion ought  not  to  be  set  aside.  The  evidence 
was  deemed  satisfactory  to  the  board.  True, 
it  might  not  have  been  deemed  sufficient  in 
a  court  of  Justice,  in  an  original  action  there- 
in; but  it  is  clear  that  the  board  acted  hon- 
estly, with  authority  derived  from  the  stat- 
ute, and  with  sufficient  knowledge  to  detov 
mine  the  matter.  Until  the  determination 
of  the  board  on  the  matter,  upon  evidence 
satisfactory  to  it,  the  presumption  was  that 
the  precinct  contained  less  than  the  required 
population  for  a  salaried  precinct,  but  this 
presumption  could  be  rebutted  at  any  time. 
The  ascertainment  of  the  fact  of  the  popula- 
tion of  the  precinct  was  as  it  existed  at  the 
time  of  the  election  of  Smith  as  Justice  of 
the  peace,  not  of  the  date  of  the  ordo:  of  the 
tioard,  or  as  of  February  1,  1803,  when  It 
was  directed  to  take  effect  Tha«  was  no 
increase  of  the  salary  or  emoluments  of  the 
official  after  his  election,  or  appointment  The 
salary  was  based  upon  the  existence  of  the 
requisite  population  at  the  time  of  the  Sec- 
tion to  make  the  precinct  one  where  a  salary 
could  be  paid  to  the  precinct  officers,  instead 
of  fees.  It  Is  shown  that  the  salary  was 
larger  than  the  fees  would  have  been.  But 
as  the  precinct  was  entitled  to  be  made  a 
salaried  one  at  the  time  of  the  election  of 
Smith,  and  subsequent  action  of  competent 
authority  declared  it  to  be  so,  notwithstand- 
ing the  order  of  the  board  recites  that  It  was 
to  take  effect  from  the  1st  of  February,  1803, 
instead  of  at  the  time  of  the  commencement 
of  his  official  term,  on  the  4th  of  January 
preceding,  we  do  not  think  that  there  was  an 
Increase  of  the  emoluments  of  the  official 
after  his  election  and  apolntment,  as  the  or- 
der of  the  board  must  be  construed  as  taking 
effect  from  the  commencement  of  the  t»m. 
The  whole  matter  Is  to  be  determined  by  the 
existence  of  a  fact  occurring  at  or  immedi- 
ately before  the  election  of  the  official,  not 
a  fact  existing  at  the  time  of  making  the  or- 
der; and  In  this  respect  the  case  is  clearly 
distinguishable  from  that  of  Board  t.  Bums, 
supra,  where  It  was  held  that  a  fact  occur- 
ring after  the  election  of  the  officer,  and  dur- 
ing his  official  term,— that  is,  the  increase 
of  the  assessed  valuation  In  the  property  ol 
the  county,— could  not  serve  to  increase  the 
salary  of  the  officer,  which  was  determined 
by  the  assessed  valuation  of  the  county  a» 
It  existed  at  the  time  of  his  election.  Mon- 
roe V.  County  of  Luzerne,  103  Pa.  St  278; 
Apple  V.  Crawford  Co.,  105  Pa.  St  806,  ottad 
in  Board  v.  Bums,  supra.  Tb^  otdw  of  tte 
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board,  so  f ar  aa  Smith  Is  concerned,  mak- 
ing the  office  a  salaried  one  from  Fetooary  1, 
1883,  abont  a  month  after  the  beglnnliig  of 
Smith's  offldal  term,  may  have  been  caused 
by  the  fact,  which  appears  In  the  evidence, 
that  Smith  was  absent  from  his  precinct 
from  the  date  of  his  qualification  for  the 
remainder  of  the  month  of  January,  1893, 
and  made  no  claim  for  }aia  fees  or  salary  for 
that  month. 

We  are  constrained  to  hold  that  the  order 
of  the  board  was  based  upon  the  population 
of  the  precinct  at  the  time  of  the  election  of 
Smith,  and  not  as  of  February  1,  1893,  and 
that  It  should  be  so  considered,  and  that 
Smith  was  and  Is  entitled  to  a  salary  Instead 
of  fees,  as  In  fact  his  prednct,  but  recently 
established,  contained,  at  the  time  of  his 
election,  sufficient  population  to  entitle  Its 
officos  to  a  salary  In  lieu  of  fees,  and  that 
the  determination  of  this  fact,  made  within 
a  reasonable  time  by  competent  authority, 
was  required  by  the  law  and  the  constlta- 
tlon  Itself,  and  Is  not  to  be  considered  as  an 
attempt  to  Increase,  or  as  Increasing,  the 
emoluments  of  the  officer  after  his  election. 
The  Judgment  of  the  district  court  of  Sweet- 
water county  for  the  defendant  In  error  must 
be  affirmed. 

CONAWAY  and  CLARK,  JJ.,  concur. 


FOSTER  T.  RINCKER. 
(Supreme  Court  of  Wyoming.     Jan.  18,  1894.) 

Bi.HE8  ASO  BaNKINO — INSOLVEHCT  — COU.I0TIO58 

Held  in  Trust. 
A  national  bank  collected  a  note  for 
plaintiff  by  accepting  a  draft  for  the  amount  on 
anotiier  party,  which  it  forwarded  to  its  corre- 
spondent for  collection,  and  at  the  lome  time 
sent  plaintiff  a  draft  on  the  same  correspondent 
aa  a  remittance  of  the  proceeds  of  his  note. 
The  correspondent  received  the  money  on  the 
draft  sent  It  for  collection,  but  before  plaintiff's 
draft  was  paid  by  the  correspondent  the  banlc 
failed.  Bad,  that  the  banlc  was  only  agent 
for  plaintiff,  and  that  the  money  derived  from 
his  note  was  a  trust  fund,  which  did  not  be- 
come a  part  of  the  banli's  assets. 

Error  to  district  court,  Laramie  county; 
R.  H,  Scott,  Judge. 

Action  by  Harman  O.  Rincker  against  Joel 
Ware  Foster,  receiver  of  the  Cheyenne  Na- 
tional Bank,  to  recover  an  amount  alleged  to 
be  held  by  defendant  In  trust  for  plaintiff. 
Decree  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

B.  F.  Fowler  and  Baird  &  Churchill,  tot 
plaintiff  In  error.  Potter  &  Burke  and  W. 
H.  Fanning,  tar  defendant  in  error. 

CLARK,  J.  This  Is  an  action  brought  In 
the  court  bdow  by  defendant  In  error.  In 
which  he  sought  a  decree  declaring  certain 
funds  which  came  Into  the  possession  of 
plaintiff  In  ^ror  trust  funds,  and  ordering 
that  tiiey  be  paid  over  by  plaintiff  In  errcH: 
to  him,  with  interest    To  the  petition  of 


plaintiff  below,  the  defendant  there 
posed  a  general  demurrer.  The  dei 
was  overruled,  and,  defendant  below 
ing  to  stand  by  his  demurrer,  proofs 
offered  sustaining  the  allegations  of  th 
tlon,  findings  of  fact  made  by  the 
and  a  decree  entered  as  follows: 
therefore  considered,  ordered,  adjudgt 
decreed  that  of  the  sum  of  sixteen  hi 
and  thirty-five  dollars  collected  by  the 
enne  National  Bank  for  the  plaintiff  as 
said,  sixteen  hundred  and  thirty-four  ( 
thereof  is  a  trust  fund,  and  that  the  d 
ant,  as  receiver  of  the  Cheyenne  Ni 
Bank,  be,  and  he  is  hereby,  dlrecte 
ordered  to  pay  to  the  plaintiff,  out  < 
moneys  in  his  hands,  or,  should  there 
sufficient  funds  in  his  hands  at  this 
then  out  of  the  first  moneys  recelv 
him  as  such  receiver,  the  full  sum  of  ' 
hundred  and  fourteen  and  forty-«ls 
hundredths  dollars,  ($1,214.46,)  and 
clerk  of  this  court  the  costs  of  thli 
taxed  at  I&50."  Thereafter,  motion 
new  trial  was  ffied,  and  upon  bearin 
overruled.  Exceptions  were  duly  re 
by  defendant  below  to  all  the  rulings,  < 
and  decree  of  the  trial  cowt,  and  the 
came  here  upon  the  record,  setting 
the  petition,  demurrer,  and  ruling  tt 
the  findings  of  fact,  decree,  motion  fo 
trial,  and  ruling  thereon.  Without  i 
forth  In  haec  verba  the  petition  or  fii 
of  fact  made  by  the  court  below,  the 
disclosed  by  the  record  are  substantis 
follows:  On  the  11th  day  of  Novi 
1891,  the  Cheyenne  National  Bank  wa 
for  some  time  prior  thereto  had  b< 
bonking  corporation  organized  under  t 
Uonal  banking  laws  of  the  United  i 
and  was  located  at,  and  carrying  on  It 
ness  of  banking  at,  Cheyenne,  Wya,  i 
continued  until  it  ceased  to  do  buslnc 
the  13th  day  of  November,  1891,  as 
Inafter  stated.  On  the  first-named  da 
vember  11,  1891,  (t  held  tor  coUectli 
plaintiff  below  the  note  of  one  Chai 
Coffee,  payable  to  the  order  of  aald 
tiff,  and  upon  which  there  was  due  < 
said  day  the  sum  of  $1,635.  The  not 
received  by  the  bank  soldy  toe  coll 
and  was,  at  all  times  until  paid,  the 
erty  of  the  plaintiff  below.  On  sal< 
November  11,  1891,  Cottee  paid  to  the 
the  amount  due  upon  the  note^  t< 
$1,635,  giving  to  the  bank  in  payment 
of  a  draft  drawn  by  the  Commercli 
tlonal  Bank  of  Harrison,  Neb.,  upc 
United  States  National  Bank  of  0 
Neb.,  for  said  sum.  On  the  same  dt 
Cheyenne  National  Bank  remitted  th 
draft  to  the  First  National  Bank  of  0 
Neb.,  with  Instructions  to  collect  and 
to  the  account  of  the  Cheyenne  Na 
and  at  the  same  time  It  (the  Cheyem 
tlonal)  f<M-warded  by  mall  to  the  p] 
below  at  O-awford,  Neb.,  Its  draft  vjf> 
First  National-Bank  ofi  Omaha  for  th 
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of  ^1,034,  being  the  net  proceeds  of  the 
collectloo.  WbUe  It  to  not  so  stated  in  the 
pleadings  or  In  the  findings  of  fact.  It  is 
evident  from  the  facts  which  are  stated, 
and  was  admitted  upon  the  argument,  that 
the  difference,  via.  one  dollar,  between  the 
flmoant  collected  and  the  amount  remitted 
to  plaintiff  below,  was  the  charge  made  by 
the  Cheyenne  National  Bank  for  the  collec- 
tlOD  and  remittance.  At  the  time  of  draw- 
ing the  said  draft  for  $1,634,  the  Cheyenne 
National  Bank  had  to  its  credit  with  the 
First  National  Bank  of  Omaha  a  sum  of 
money  largely  in  excess  of  the  amount  of 
said  draft,  and  such  continued  to  be  the 
case  unto  the  funds  to  the  credit  of  the 
Gheyenne  National  Bank  were  paid  over  to 
the  receiver,  the  plaintiff  in  error,  by  the 
Omaha  Bank,  as  hereinafter  stated.  On  the 
ISth  day  of  November,  1891,  the  draft  for 
$1,635  which  the  Cheyenne  National  Bank 
accepted  In  payment  of  said  note  was  col- 
lected by  the  First  National  Bank  of  Omaha, 
and  the  amount  so  collected  was  by  It  placed 
to  the  credit  of  the  Cheyenne  National  Bank 
on  said  date,  and  said  amount  (quoting  from 
the  petition)  "so  received  and  credited  by 
the  First  National  Bank  of  Omaha  remained 
with  it  until  on  or  about  the  15th  day  of 
February,  1892,  when  the  same,  with  other 
fimds  also  standing  to  the  credit  of  the 
Gheyenne  National  Bank,  were  turned  over 
to  the  defendant  as  receive  of  the  said 
Gheyenne  National  Bank."  The  draft  for 
$1,634  sent  by  mail  to  the  plaintiff  below  by 
the  Gheyenne  National  Bank  in  discharge 
of  the  collection  was  received  by  him  at 
Crawford,  Neb.,  on  the  13th  day  of  Novem- 
ber, 1891,  and  at  once  forwarded  by  him  to 
Omaha,  Neb.,  for  collection.  It  was  pre- 
sented by  the  First  National  Bank  of  Omaha, 
and  payment  demanded,  on  the  17th  day  of 
November,  1891;  and  although  at  that  time 
that  bank  held  to  the  credit  of  the  Cheyenne 
National  Bank  a  sum  largely  in  excess  of 
the  amount  of  the  draft,  of  which  sum  the 
proceeds  of  the  draft  given  in  payment  of 
the  note  was  a  part,  payment  was  refused, 
and  the  draft  was  duly  protested.  On  the  13th 
day  of  November,  1891,  the  Cheyenne  Na- 
tl<mal  Bonk  failed,  dosed  its  doors,  and 
ceased  to  do  business.  On  the  6th  day  of 
December,  1891,  the  defendant  below  was 
duly  appointed  receiver  of  the  Cheyenne 
National  Bonk;  and  on  December  15,  1891, 
he  duly  <iuaUfied  as  ouch  receiver,  and  has 
ever  since  been,  and  now  is,  such  receiver. 
On  the  15th  day  .of  February,  1892,  the  said 
receiver  demanded  and  received  from  the 
First  National  Bank  of  Omaha  the  sum  of 
$8,727.40,  being  the  amount  <«  deposit  In 
said  bank  to  the  Credit  of  the  Cheyenne 
National  Bank,  which  said  sum  included  the 
money,  $1,635,  collected  upon  the  draft  given 
the  Gheyenne  National  Bank  in  payment  of 
the  note,  as  before  stated.  On  the  3d  day 
of  March,  1892,  the  receiver  paid  to  plain- 
tiff below,  on   account  of  his  demand,  the 


sum  of  $409.13,  and  on  the  29tb  day  of  De- 
cember, 1892,  the  further  sum  of  $245.47, 
leaving  the  balance  sued  for.  Under  these 
facts,  it  to  contended  on  the  one  hand  that 
the  receiver  received  the  money  from  the 
Omaha  National  Bank  charged  with  a  trust 
In  favor  of  plaintiff  below,  and  that,  th^e- 
fore,  the  latter  to  entitled  to  be  paid  in 
foil  out  of  the  funds  in  his  hands  as  such 
receivw.  On  the  other  hand,  it  to  contend- 
ed that  the  plaintiff  below  to  simply  a  gen- 
eral creditor  of  the  bank,  and  must  prorate 
with  all  the  other  general  creditors  In  the 
dtotribuUon  of  its  assets. 

It  may  be  observed,  at  the  outset,  that  it 
would  be  hard  to  conceive  of  a  case  in  which 
the  proceeds  of  a  collection  could  be  more 
completely  and  thoroughly  traced  into  the 
bands  of  the  receiver  of  an  Insolvent  bank 
than  is  done  In  thto  case.  The  note  was  paid 
by  a  draft  That  draft  was  sent  by  the  col- 
lecting agent  to  a  bank  at  Omaha.  That 
bank  collected  the  draft  on  the  day  that 
the  collecting  agent  failed.  It  ptoced  the  pro- 
ceeds to  the  credit  of  the  collecting  agent, 
the  Insolvent  banl£,  and  aftwwards  turned 
those  proceeds  over  to  the  receiver,  the  plain- 
tiff in  error  here.  Such  are  the  facts  dto- 
closed  by  the  petition;  such  are  the  facts 
expressly  found  by  the  court;  and  I  am 
utterly  unable  to  understand  how,  under  any 
of  the  authorities,  the  judgm«it  of  the  court 
bdow  could  have  been  at  all  different  tiom 
what  It  was.  It  to  evident  from  the  fact 
that,  as  soon  as  the  bank  collected  the  note, 
it,  on  the  sanie  day,  attempted  to  remit  the 
proceeds  to  the  owner  thereof,  that  there 
was  no  sort  of  understanding  between  him 
and  the  bank  that  the  bank  should,  for  any 
length  of  time,  have  the  right  to  use  the  pro- 
ceeds, or  that  there  should  be  any  other  re- 
lation between  them  than  simply  that  of 
owner  and  collecting  agent  When  the  bank 
consented  to  act  as  the  collecting  agent,  and 
charged  for  the  collection.  It  assumed  pre- 
cisely the  same  duties  and  obligations 
towards  the  owner  of  the  note,  ito  principal, 
as  an  individual  acting  in  the  same  capacity 
would  have  done.  The  relation  eztoting  be- 
tween the  parties  was  that  of  principal  and 
agent;  and,  this  being  so,  the  proceeds  of 
the  note  collected  by  the  agent  were  Just 
as  much  the  property  of  the  principal  as 
the  note  Its^  was.  The  title  th»eto  never 
vested  in  the  agent,— never  passed  from 
the  principal,— and,  upon  making  the  col- 
lection, it  at  once  became  the  duty  of  the 
agent  to  send  the  proceeds  thereof  to  its  prin- 
cipaL  Whether,  within  the  limits  of  its 
agency,  it  was  authorised  to  make  the  re- 
mittance by  means  of  its  own  draft  drawn 
upon  its  correspondent  at  Omaha,  to  a  mat- 
ter concerning  which  there  is  some  oonfllct 
of  opinion  among  the  authorities,  and  aa 
to  this  particular  matter  we  express  no  opin- 
ion. It  is  not  necessary  to  do  so,  because, 
however  this  question  may  be  decided,  we 
are  very  clear  that  the  bank  did  not,  by  tha 
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acta  of  drawing  and  maUlng  tbls  draft,  there- 
by dlsobarge  Ita  dnty  and  Its  obligation  to 
ItB  principal.  That  could  only  be  done  by 
the  actnal  payment  of  the  draft,  because  un- 
til It  was  paid  the  title  to  the  proceeds  re- 
mained in  the  owner  of  the  note,  and  the 
transaction  would  not  amount  to  a  remlt- 
tanca  To  hold  otherwise  would  be  tant- 
amoimt  to  saying  that  the  title  to  these  pro- 
ceeds might  pass  from  the  owner  without 
bis  consent  or  knowledge.  It  does  not  ap- 
pear that  any  particular  mode  of  making  the 
remittance  was  mentioned  between  the  par- 
ties, but  this  does  not  alto:  the  case.  The 
bank  could  not  by  Its  own  act,  unauthor- 
ized by  the  owner  of  the  note,  transform  the 
relation  of  principal  and  agent,  existing 
between  It  and  the  owner  of  the  note.  Into 
the  relation  of  debtor  and  creditor,  and  thus 
change  Its  dnty,  obligation,  and  liability  to 
the  owner,  and  at  the  same  time  change  and 
modify  the  rights  and  remedies  of  the  prin- 
cipal, naturally  growing  out  of  the  true  re- 
lation actually  existing  between  the  parties. 
Pe(^e  V.  Bank  of  DansvUle,  39  Hun,  187; 
Bolles,  Banks,  U  66,  475;  Nurse  t.  Satterlee, 
(Iowa,)  48  N.  W.  1102;  Ubby  v.  Hopkins,  104 
n.  S.  309;  Dime  Savings  Inst  y.  Allentown 
Bank,  65  Pa.  St  116.  It  follows  from  what 
has  been  said  that  the  bank  was  merely  the 
bailee  for  hire  of  Mr.  Rincker's  funds, 
(BoUes,  Banks,  p.  487;  Association  v.  Clay- 
ton, 56  Fed.  759;)  and,  this  being  so,  he  (the 
plaintiff  below)  can  follow  them,  certainly. 
Into  the  hands  of  the  receiver,  who  acquired 
no  better  title  to  the  money  than  the  bank 
had;  and  this  Is  so  for  the  simple  reason 
that  It  la  his  money,  the  title  to  which  has 
never  passed  from  him.  The  relationship 
of  principal  and  agent,  which  existed  be- 
tween these  parties,  was  certainly  one  of 
trust  and  confidence.  In  other  words.  It 
was  a  fiduciary  relationship.  And,  this  being 
so.  It  was  one  in  which.  If  a  wrong  arise, 
the  same  remedy  exists  against  the  wrong- 
doer on  behalf  of  the  principal  as  would 
exist  against  a  trustee  on  behalf  of  the  ces- 
tui que  tnist;  and  It  follows  that  whenever 
such  relationship  exists,  and  money  coming 
from  the  trust  lies  In  the  hands  of  persons 
standing  In  that  relationship.  It  can  be  f<d- 
lowed,  and  separated  from  any  money  of 
their  own.  National  Bank  v.  Insurance  Co., 
104  TJ.  S.  68.  It  cannot  be  denied  that  eq- 
uity will  follow  a  fund  through  any  num- 
ber of  transmutations,  and  preserve  it  for 
the  beneficial  owner,  so  long  as  It  can  be 
identified.  In  this  case  there  is  no  kind  of 
difficulty  whatever  about  the  Identification 
of  the  fond.  The  proceeds  of  the  collec- 
tion are  directly  traced  into  the  hands  of 
the  receiver.  It  is  true  that  when  these 
proceeds  came  Into  his  hands  they  came 
along  with  other  funds,  the  whole  amount 
received  by  him  from  the  First  National 
Bank  of  Omaha  being  |8,727.40;  but  this 
fact  does  not  affect  the  case,  because  equity 
wHl  follow  the  money,  even  if  put  into  a 


bag  or  an  undlsUnguUhable  maaa, 
Ing  out  the  same  quantity.  Natiw: 
T.  Insurance  Co.,  104  U.  S.  55;  Bank 
strong,  148  U.  S.  50,  13  Sup.  Ct  533 
V.  Bain,  10  Sup.  Ct  361;  McLeod  1 
(Wis.)  28  N.  W.  173;  Frauds  v.  Bvai 
33  N.  W.  93;  Bowers  v.  Evans,  ( 
N.  W.  629;  Elllcott  V.  Barnes,  (Kan. 
767;  Peak  v.  Elllcott,  Id.  501;  1 
Board,  (Kan.)  32  Pac.  661;  Bank 
mel,  (Colo.  Sup.)  23  Pac  986;  Nnra 
terlee,  (Iowa.)  46  N.  W.  1102;  G 
Chase,  (Neb.)  64  N.  W.  572;  Bank  t 
(Tex.  Sup.)  6  a  W.  802;  Thompso 
Btltution,  (N.  J.  Ch.)  8  AtL  97;  I 
City  Bank  of  Rochester,  96  N.  T.  3 
Le  Blanc,  14  Hun,  8;  McCoU  t- 
40  Hun,  112;  Llbby  v.  Hopkins,  1 
309;  Bank  v.  Armstrong,  36  Fed. 
re  Armstrong,  33  Fed.  405;  Bank 
57  Pa.  St.  202. 

At  the  argument  It  was  urged  upoi 
section  5242,  Rev.  St  U.  S.  prohlbi 
disposition  of  the  assets  of  a  natloi 
after  an  act  of  Insolvency,  with  a 
prevent  the  application  of  Its  asset 
manner  provided  by  the  United  Sti 
utes,  controls  this  case.  We  do  n( 
to  this  proposition,  because.  In  oar 
the  proceeds  of  the  collection  of 
were  nev^  at  any  time  the  properl 
bank,  and  consequently  not  a  porti 
assets,  and  hence  wholly  unaffectec 
statute.  The  decree  of  the  distrl 
of  Laramie  county  Is,  in  all  rest 
firmed. 

QROESBECK,  O.  J.,  and  OONA^ 
concur. 


OLBMBNTS  v.  TOWN  OF  CAS 
(Supreme  Court  of  Wyoming.     Jan.  : 

CONSTITUTIONAI.  LaW  —  IltTBRSTATE  Co 

CiTT  Urdinakoe  —  Travbliko  Bales: 

OBNSB. 

1.  A  town  ordinance  prohibiting  a 
salesmen  for  nonresidents  of  the  state 
ing  by  sample  and  taking  orders  for 
of  their  principals,  to  be  delivered  in 
without  first  procuring  a  license,  bi 
ing  that  the  ordinance  shall  not  appl} 
who  sell  exclusively  to  regular  men 
such  town,  is  in  conflict  with  the  pro' 
the  constitution  of  the  United  States  < 
on  congress  power  to  regulate  commer 
the  states. 

2.  It  is  also  void  as  discriminatiii 
nonresidents  of  the  state. 

Error  to  district  court,.  NatrMia 
John  W.  Blake,  /Fudge. 

O.  B,  Clements  was  convicted  of 
IatI<Hi  of  an  ordinance  of  the  towi 
per  requiring  certain  Ailesmai,  age 
peddlers  to  procure  a  license  to  do 
in  sudi  town,  and  he  brings  en 
versed. 

0.  O.  Wright,  tor  plaintiff  In  errc 
T.  Butler,  far  defendant  In  error. 
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OBOESBECE,  O.  J.  The  plaintiff  In  er- 
ror was  arrested  and  tried  before  a  iioUce 
Justice  of  the  town  of  Casper  for  the  viola- 
tion of  an  ordinance  of  said  town  concern- 
Ing  iteddlers.  He  was  convicted,  and  ap- 
pealed to  the  district  court  of  the  connty, 
wherein  he  was  tried  by  the  court,  and  con- 
victed. He  brings  error  here,  attaddng  the 
town  wdlnance  as  unconstitutional  and  void, 
as  in  contrarentlon  of  the  prorlslona  of  the 
constitution  of  the  United  States  conferring 
power  upon  congress  to  regulate  commerce 
among  the  several  states,  as  in  violation  of 
a  furtha:  provision  of  the  federal  constitu- 
tion that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  Immunities  of 
citizens  of  the  several  states,  and  as  demand- 
ing an  unreasonaUe  license  fee.  The  ordi- 
nance of  the  town  was  introduced  in  evi- 
dence in  the  court  below,  and  the  material 
portiMia  of  it  read  as  follows:  "An  Ordl- 
nance  Concerning  Peddlers.  Be  It  ordained 
by  the  town  council  of  the  town  of  Casper: 
Section  1.  It  shall  not  be  lawful  for  any  per- 
son or  persons  to  hawk  or  peddle  any  goods, 
wares,  merchandise  or  any  other  valuable 
article  or  things  within  the  corporate  limits 
of  the  town  of  Casper  without  first  having 
obtained  a  license  so  to  do  as  hereinafter 
provided.  Sec.  2.  No  person,  persons,  com- 
pany or  corporation,  being  nonresident  shall 
In  i>erB(Hi  or  by  employee,  travelling  or  local 
agent,  drummer  or  salesman,  sell  by  sam- 
ples or  otherwise  In  this  town  any  goods, 
wares  or  mwcbandise,  either  foreign  or  do- 
mestic, without  first  obtaining  a  license  as 
hereinafter  provided.  Sec.  3.  Every  person 
selling  goods,  wares  or  merchandise  by  sam- 
ples or  otherwise  to  be  delivered  In  the  fu- 
ture through  a  stor^eeper  or  merchant  of 
this  town  Is  a  peddler.  Sec.  4.  This  ordi- 
nance shall  not  apply  to  travelling  agents 
and  drummers  who  sell  exdusively  by  sam- 
ple or  otherwise  to  regular  merchants  doing 
business  in  the  town,  nor  to  persons  selling 
firalts,  vegetables  and  farm  products.  Sec. 
S.  Every  person  wishing  to  obtain  a  license 
«a  a  peddler  shall  apply  to  the  town  clerk 
or  town  marshal  stating  In  what  manner, 
tn  what  articles  and  for  wba^tlme  he  wishes 
thus  to  trade.  And  upon  his  paying  license 
fee  of  125.00  in  advance  for  each  24  hours 
be  shall  be  permitted  to  trade  as  a  peddler. 
No  license  shall  be  Issued  for  less  than  24 
hours."  The  other  sections  of  the  ordinance 
relate  to  the  penalties  prescribed  tm  its 
violation,  the  issuance  of  the  license,  and 
the  time  when  the  ordinance  shall  take  ef- 
fect, and  need  not  be  considered.  An  at- 
tempt Is  clearly  made  by  the  wdlnance  to 
distinguish  between  commercial  travelers 
selling  excloslvely  by  sample  or  otherwise 
to  merchants  doing  business  in  the  town, 
and  to  agents  selling  generally  to  the  In- 
habitants of  the  town  by  sample,  without 
regard  to  their  TOcaUon.  The  evidence  of- 
fered discloses  that  the  plaintiff  in  oror  was 
a  traveling  agent  of  Wilder  Bros.,  located 


at  Lawrence,  Kan.,  and  that  he  sold  by 
samples  shirts,  muslins,  woolens,  silks,  ho- 
siory,  and  other  articles,  to  be  forwarded  by  - 
his  commercial  house  to  the  parties  pur- 
chasing. The  goods  aoHA  at  Casper  were 
fwwarded  by  express  to  the  purchasers,  and 
were  not  d^vered  "In  the  future  through  a 
storekeeper  or  merchant"  of  the  town.  The 
case  falls  within  the  principles  announced 
by  the  supreme  court  of  the  United  States 
in  the  case  of  Bobbins  v.  Taxing  Dlst.,  120 
U.  S.  489,  7  Sup.  Ct  592,  and  Leloup  v. 
Port  of  Mobile,  127  U,  S.  640,  8  Sup.  Ct. 
1380;  but  the  facts  of  the  case  as  presented 
by  tiie  evidence  are  more  akin  to  those  in 
the  case  of  Asher  v.  Texas,  128  U.  S.  129, 
9  Sup.  Ct  1,  where  the  plaintiff  In  error  was 
a  resident  of  the  state  of  Louisiana,  and 
was  engaged  in  the  business  of  soliciting 
trade  by  the  use  of  samples  tor  the  house 
for  which  he  wortced  as  drummer,  which 
was  located  in  the  city  of  New  Orleans,  in 
said  state.  His  territory  of  operations  was 
in  the  dty  of  Houston,  in  Harris  county, 
Tex.,  and  his  business  was  soliciting  orders 
or  trade  for  his  employers,  who  were  manu- 
factorers  of  rubber  stamps  and  stencils. 
While  so  engaged  he  was  arrested,  and  fined 
for  the  alleged  offense  of  pursuing  the  oc- 
cupation of  drummer  without  a  license,  con- 
trary to  a  provision  of  the  Penal  Code  of 
the  state  of  Texas.  Upon  habeas  corpus  pro- 
ceedings before  the  court  of  appeals  of  that 
State  the  conviction  was  sustained,  and  the 
petitioner  remanded  to  the  custody  of  the 
sheriff,  and  to  review  such  Judgment  of  the 
state  court  writ  of  error  was  brought  in  the 
federal  supreme  court  It  was  held  by  that 
tribunal  that  there  was  no  distinction  be- 
tween the  case  and  that  of  Bobbins  t.  Tax- 
ing Dlst,  BUiH-a,  and  the  Judgment  of  the 
court  of  appeals  of  Texas  was  reversed,  and 
the  case  remanded,  with  Instructions  to  dis- 
charge the  prisoner. 

The  distinction  made  by  the  ordinance  of 
the  town  of  Casper,  under  oonsideration,  be- 
tween agents  and  drummers  sdllng  exclu- 
sively by  sample  or  otherwise  to  regular 
merchants  of  the  town  and  those  selling  to 
the  public  generally  cannot  alter  the  situa- 
tion. The  constitution  of  the  United  States 
having  given  to  congress  the  power  to  regu- 
late commerce,  not  only  with  foreign  na- 
tions, but  among  the  several  Btates,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  In  their  character, 
or  admit  only  of  one  uniform  system  or  plan 
of  regulation;  and  when  congress  has  fail- 
ed to  make  express  regulations  of  the  com- 
merce among  the  states  this  Indicates  its  will 
that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions,  and  any  regula- 
tion of  the  subject  by  the  state  is  repugnant 
to  such  freedom,  except  in  matters  of  local 
concon  only,  whore  the  state,  by  virtue  of 
its  police  power,  and  its  Jurisdiction  of  per- 
sons and  property  within  its  limits,  provides 
for  the  security  of  the  lives,  limbs,  healt}k> 
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and  comfort  of  persons  and  the  protection  of 
property;  or  when  the  state  does  those 
things  which  may  otherwise  Incidentally  af- 
fect commerce,  sach  as  the  establishment  and 
regulation  of  highways,  canals,  railroads, 
wharves,  ferries,  and  other  commercial  facil- 
ities; or  by  the  passage  of  inspection  laws 
seeks  to  secure  the  due  quality  and  measure 
of  products  and  commodities;  or  by  the  pas- 
sage of  laws  regulates  or  restricts  the  sale  of 
articles  deemed  injurious  to  the  health  or 
morals  of  the  community;  or  Imposes  taxes 
upon  persons  residing  within  the  state  or  be- 
longing to  its  population,  and  upon  aTOca- 
tlons  and  employments  pursued  therein,  not 
directly  connected  with  foreign  or  Interstate 
commerce,  or  with  some  btisiness  or  employ- 
ment exercised  under  authority  of  federal, 
constitutional,  or  statutory  law;  or  imposes 
taxes  upon  all  property  within  the  state, 
mingled  with  and  forming  the  great  mass  of 
property  therein.  But  the  state^  in  making 
such  necessary  police  and  revenue  regula- 
tions which  are  permissible,  cannot  impose 
taxes  upon  persons  passing  through  the  state, 
or  coming  into  it  merely  for  a  temporary  pur- 
pose, especially  if  connected  with  Interstate 
or  foreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  imported  into  the  state 
from  abroad,  or  from  another  state,  and  not 
yet  become  part  of  the  common  mass  of  prop- 
erty therein.  No  discrimination  can  be  made 
by  any  such  regulations  adversely  to  the  per- 
sons or  property  of  other  states;  and  no  reg- 
ulation can  be  made  directly  affecting  inter- 
state commerce,  as  such  taxation  or  regula- 
tion would  be  an  unauthorized  interference 
with  the  power  given  to  congress.  One  of 
the  reasons  for  the  adoption  of  the  federal 
CMiatltntion,  "in  order  to  form  a  more  per- 
fect Union,"  was  to  prevent  a  number  of  sys- 
tems of  the  regulation  of  commerce  among 
the  states,  only  limited  to  their  number,  and 
which  was  deemed  a  great  evil  under  the 
articles  of  confedontion.  "In  the  matter  of 
interstate  commerce,  the  United  States  are 
but  one  country,  and  are  and  must  be  sub- 
ject to  one  system  of  regulations,  and  not 
to  a  multitude  of  systems.  The  doctrine  of 
the  freedom  of  that  commerce,  except  as 
regulated  by  congress,  is  so  firmly  establish- 
ed that  it  is  unnecessary  to  enlarge  further 
upon  the  subject  •  •  •  It  is  strongly  urged, 
as  if  it  were  a  material  point  in  the  case,  that 
no  discrimination  is  made  between  domestic 
and  foreign  drummers,— those  of  Tennessee 
and  those  of  other  states,— that  all  are  taxed 
alike.  But  that  does  not  meet  the  difficulty. 
Interstate  commerce  cannot  be  taxed  at  all, 
even  though  the  same  amount  of  tax  should 
be  laid  on  domestic  commerce,  or  that  which 
Is  carried  on  solely  witliin  the  state."  Rot>- 
Mns  V.  Taxing  Dlst.,  supra;  City  of  Ft 
Scott  V.  Pelton,  39  Kan.  764,  18  Pac.  95-L  It 
makes  no  difference  whether  the  articles  im- 
ported into  a  state  to  be  sold  are  farm  prod- 
ucts or  manufactured  articles  or  any  kind 
of  merchandise.    The  power  of  the  state  and 


its  municipalities  Is  exhausted  as  t< 
resident  dealers  and  agents,  and  to 
erty  within  its  jurisdiction,  unless  1 
or  health  of  the  people  are  in  dai 
the  foreign  commerce  introduced  \ 
borders,  or  unless  the  propraty  has 
gled  and  merged  Into  the  great  mi 
property  within  the  state.  If  the 
not,  through  its  statute,  interfere  t 
state  commerce,  surely  it  cannot  del 
power  to  one  of  her  mtmldpaJltle 
a  statute  would  be  void  imposing 
strictlons  as  the  ordinance  of  the  i 
ity  imposes,  the  ordinance  is  invall 
as  the  matter  is  wholly  within  tl 
of  congress,  and,  where  not  regulate 
department  of  government,  no  inl 
ulatlon  can  control,  whether  impo 
state,  or  by  any  of  its  municipal  tax 
for  governmental  purposes.  The  w< 
dler"  and  "hawker"  have  a  settled 
independently  of  statutory  deflniti 
former  is  an  itinerant  trader,  a  pe 
sdls  small  wares,  which  he  carries 
in  traveling  about  from  place  to  ph 
the  latter  is  also  a  trader  who  g 
place  to  place,  or  along  the  streets  c 
selling  the  goods  which  he  carries 
although  it  is  generally  understood 
word  that  a  hawker  also  seelK  for 
ers,  either  by  outcry,  as  the  derlvat 
word  would  seem  to  indicate,  or  b 
Ing  notice  and  attention  to  them 
for  sale  by  actual  exposure  or  exh 
them  by  placards  or  labels  or  by  e 
ventlonal  signal  or  noise.  Of  sucl 
tlons  the  state  has  control,  and  nndi 
thority  derived  from  the  general  I 
tlon  act  of  the  state,  under  which 
of  Ca^er  was  incorporated,  "to  lio 
regulate,  suppress  and  prohibit  1 
peddlers,"  etc,  (Rev.  St  {  468,  sub 
town  has  a  right  to  enact  ordinance 
ing  such  occupations,  and  regulatii 
ing,  taxing,  or  prohibiting  them.  B 
dinance  goes  further  than  this,  and 
to  do  what  has  been  unsuccessfully 
ed  time  and  again,  for  the  benefit 
vantage  of  domestic  dealers,  to  ex< 
agents  of  dealdk*s  from  other  states; 
cannot  be  done,  as  the  property  oi 
sale  is  not  under  the  jtulsdlctidn  o: 
ject  to,  regulation  by  the  state  or  it 
pallties,  and  is  not  carried  about  fi 
to  place,  and  exhibited  for  sale.  T 
tlon  of  a  peddler  In  section  3  of 
nance  is  not  the  generally  accepted 
under  the  evidence  adduced  in  the 
plaintiff  in  error  was  not  one,  as  th 
he  sold  were  delivered  in  the  future 
an  express  agent  It  may  be  that  tl 
tlon  is  not  an  exclusive  one,  but  ma 
sldered  as  an  enlargement  of  the  us 
but  the  evidence  plainly  shows  that 
tiff  was  not  a  peddler  in  the  usu 
standing  of  the  term,  nor  In  the  lig 
definition  of  the  ordinance,  as  he  ne 
ried  about  his  goods  from  place  to  p] 
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in  the  town,  nw  sold  and  dellyered  tbem  sl- 
multaneoTuily,  nor  made  fatnre  delivery  of 
them  through  a  storekeeper  or  merchant  of 
the  town.     BlTen  where  a  commercial  trav- 
eler or  agent,  usually  denominated  a  "drum- 
mer," simply  exhibits  samples  of  goods. kept 
for  sale  by  his  principal,  and  takes  orders 
from  purchasers  for  the  goods,   which   are 
afterwards  to  be  delivered  by  the  principal 
to  the  purchasers,  and  payment  for  the  goods 
Is  to  be  made  to  the  principal  by  the  pur- 
chasers on  such  delivery,  such  agent  is  nei- 
ther a  peddler  nor  merchant;  nor  even  will 
a  single  sale  or  ddlvery  of  goods  by  such 
agent,  or  by  any  other  person,  out  of  the 
samples  exhibited,  or  out  of  any  other  lot  of 
goods,  constitute  such  person  or  other  person 
a  peddler  or  merchant     City  of  Kansas  v. 
CoIUns,  S4  Kan.  434,  8  Pac.  865,  and  cases 
cited;  Com.    v.    Famum,    114    Mass.    267. 
"While  the  regulation  of  commercial  travelers 
by  license  or  otherwise  may  be  deemed  a 
great  necessity  by  local  dealers  and  others, 
particularly  where  orders  are  taken  from  the 
people    generally,   instead  of  from  regular 
merchants  and  dealers,   this   authority   can 
only   be   exM-cised   by    congress,    and    state 
laws  and    municipal    ordinances   are   alike 
futile  in  any  attempted  control  of  the  com- 
merce between  the  states,  except  as  herein 
indicated.    The  ordinance  is  void,  as  it  Is 
within  the  ban  of  the  federal  constitution  as 
interpreted  by  the  supreme  court  of  the  Unit- 
ed States,  both  as  an  unlawful  and  uncon- 
stitutional interference  with  interstate  com- 
merce, and  as  an  attempted  discrimination 
adverse  to  nonresidents  of  the  state.     It  ap- 
pears to  us  that  the  license  fee  of  $25  for 
each  24  hours— which  undoubtedly  means  a 
day — is    excessive  and  unreasonable,   but  it 
is  unnecessary  to  consider  that  question,  as 
tlie  ordinance  is  void  for  the  reasons  assign- 
ed.    The  Judgment  of  the  district  court  of 
Natrona  county  is  reversed,  and  tlie  cause  re- 
xnanded,  with  the  direction  to  dismiss  the 
complaint 

OONAWAT  and  CLARE,  JJ^  eoncnr. 


PRANK  T.  HIOKS.    HICKS  v.  CHEYENNE 
LAND  A:  LIVE-STOCK  CO.  et  aL 
SAME  V.  BADGETTB.> 

(Supreme  Court  of  Wyoming.     Jan.  16^  1804.) 
B!qvitabi,k  Hortqaos  —  Judqicbnt  —  Priobitt — 

MORTOAOB    or  BUBSBQUENTLT    ACQUIRED    FB0I>- 
■BTY— CkjUBTBUCTION  —  AnTHOBITT  TO  EXBCUTB 

—  Rativioation  —  Appubtsnanobs  —  Watbb 

RjOBTS. 

1.  A  corporation  gave  a  trust  deed,  to  which 
:bere  were  no  rabacriDing  witnesses,  as  required 
yy  atatate,  and  which  was  executed  and  ac- 
EDOwledged  by  the  president  only,  instead  of  by 
>otli  president  and  secretary,  as  authorized  br 
I.  resolution  of  the  board  of  directors.  Eela, 
Jiat  the  trust  deed,  though  not  entitled  to  ree- 
ird,  was  sffeetlve^  as  between  the  parties,  as  an 
iQaitable  mortgage. 

2.  A  judgment  creditor,  before  sale  of  the 
nortBaged  premises  under  an  execution  issned 

*  Rehearing  denied.    See  35  Pac.  1025. 


on  his  jadgment,  is  not  a  subsequent  purchaser 
in  good  faith  for  value,  within  the  meaning  of 
Rev.  St  i  18,  protecting  such  a  purchaser 
against  a  prior  unrecorded  conTeyance. 

3.  A  trust  deed  purported  to  convey  tbs 
"entire  property"  of  a  land  and  live-stock  com- 
paziy,— describing  the  land,  giving  the  number 
of  the  animals  of  each  class,  and  mentioning 
the  more  important  ranch  and  fanning  imple- 
ments; "also,  all  property  of  like  kind  and  char- 
acter to  that  hereinbefore  described,  which  shall 
hereafter  be  acquired  by  said  nrst  party." 
Utli,  that  the  trust  deed  covered  all  property, 
both  real  and  personal,  then  owned  and  subse- 
quently acquired,  and  appropriate  to  the  busi- 
ness of  a  land  and  live-stock  company. 

4.  Each  of  the  bonds  which  the  trust  deed 
secured  construed  the  trust  deed  for  the  com- 
pany as  covering  ail  property  then  owned  or 
subsequently  to  be  acquired,  since  each  stated 
that  payment  was  secured  by  said  "first  mort- 
gage or  trust  deed  covering  all  property  now  or 
hereafter  acquired  by  said  company,  as  specified 
by  said  mortgapre." 

5.  Whether  or  not  the  president  of  the  cor- 
poration was  authorized  to  execute  a  tmst  deed 
covering  subsequently  acquired  property,  its 
execution  was  ratified  by  the  issuance  of  the 
bonds;  and  both  the  execution  of  the  tmst 
deed  and  the  issue  of  bonds  were  ratified  by 
long  acquiescence,  and  by  the  acceptance  and 
retention  of  resulting  benefits. 

8.  The  fact  that  the  corporation  made  five 
semiannual  payments  of  interest  on  the  bonds 
shows  that  it  received  value  for  the  bonds,  in 
the  absence  of  evidence  to  the  contrary. 

7.  The  right  to  the  use  of  water  for  the  ir- 
rigation of  land,  together  with  the  ditch  mak- 
ing such  right  available,  becomes  so  attached 
to  the  land,  as  part  and  parcel  thereof,  as  to 
pass  by  a  conveyance  of  the  land  withoat  men- 
tioning the  water  right,  and  to  be  subject  to 
the  liens  and  liabilities  which  attach  to  the 
land,  and  entitled  to  the  same  exemptions  as 
the  land. 

Error  to  district  court  Laramie  county; 
Richard  H.  Scott  Judge. 

Bill  by  Truman  B.  Hicks,  as  trustee  tar 
the  benefit  of  the  bondholders  of  the  Chey- 
enne Land  &  Live-Stock  Company,  against 
said  company,  to  fpreclose  a  deed  of  trust; 
against  Elise  Frank,  a  Judgment  creditor  of 
said  company,  to  enjoin  an  execution  sale 
of  lands  of  the  company;  and  against 
Charles  A.  Bsjdgette,  a  Judgment  creditor  of 
the  company,  to  enjoin  an  execution  sale 
of  water  rights  of  the  company.  From  a 
decree  enjoining  defendant  Frank  from  sell- 
ing a  part  of  the  land,  said  defendant  and 
complainant  bring  error.  Modified.  From 
a  decree  for  defendant  Badgette,  complain- 
ant brings  err<»r.    Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  CON  A  WAT,  J.: 

Action  by  Truman  B.  Hicks,  as  trustee, 
against  the  Cheyenne  Land  &  Live-Stock 
Company  and  Ellse  Frank,  for  the  fore- 
closure of  a  trust  deed  executed  by  said 
comi>any,  conveying  a  large  amoimt  of  real 
and  personal  property  to  said  trustee,  upon 
certain  trusts  therein  specified,  and  for  an 
Injunction  restraining  Elise  Frank,  a  Judg- 
ment creditor  of  said  company,  from  selling 
upon  execution  against  said  company,  any 
portion  of  such  real  estate.  After  the  com 
mencement  of  this  action  in  the  disti-ict^ 
court  Charles  A  Badgette  obtained  a  JudgiC 
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taeat  In  tluit  court  against  ttie  Cbeyenne 
Land  &  Llve-Stock  Company,  and  caused 
Aa  execution  to  be  issued  npon  such  judg- 
inent,  and  levied  upon  c«-taln  water  rights, 
And  the  irrigating  ditches  making  such 
water  rights  sTallable,  aa  the  property  of 
s&li  company.  The  trustee  claims  these 
wator  rights  and  irrigating  ditches  as  in- 
xldent  or  appurtenant  to  portions  of  the 
land  conveyed  to  the  trustee  by  said  trust 
^eed.  By  supplemental  petition  the  trustee 
made  said  Badgette  a  party  defendant  to  the 
action,  and  asked  for  an  Injunction  perpetu- 
ally restraining  the  sale  of  these  water 
rights  and  irrigating  ditches  by  virtue  of 
this  execution.  This  lnjuncti<m  was  denied. 
The  Injtmctlon  prayed  for  against  Bllse 
Frank  was  also  denied,  as  to  certain  por- 
'tions  of  the  property  levied  upon  und^  her 
;execation.  To  the  portions  of  the  decree 
denying  the  injunction  against  Charles  A.. 
Badgette,  and  against  Bllse  Frank  as  to 
certain  xrartions  of  the  property  levied  upon 
by  virtue  of  her  executi<Mi,  the  trustee  duly 
excepted,  and  brings  his  petition  in  error 
in  thU  court  to  review  the  same.  The  In- 
junction against  Eiise  Frank  was  granted, 
and  made  perpetual,  as  to  other  portl<»i8  of 
the  property  levied  upon  by  virtue  of  her 
execution.  To  this  portion  of  the  decree, 
EUse  Frank  duly  excepted,  and  brings  her 
petition  In  error  in  this  court  to  review  the 
fitivae.    Decree  modified. 

Baird  &  Churchill,  for  complainant  Potr 
ter  &  Burke,  for  defendant  E^nk.  A.  C. 
dampbdl,  for  defendant  Badgette. 

CONAWAT,  J.    On  October  22,  188%  the 

Cheyenne  Land  &  Live-Stodc  Company,  a 
COTporatlon,  made  Its  deed  purporting  to  con- 
vey to  William  W.  Corlett  and  Truman  B. 
flicks  "and  their  successors,  in  trust,  for- 
«var,"  15,285  49-100  acres  of  land,  described 
by  section,  township,  and  range,  without 
oslng  the  word  "appurtenances"  or  "ap- 
purtenant," or  "appendant,"  and  without 
mentioning  any  water,  water  right,  or  ir- 
rigating ditch,  and  a  large  amount  of  per- 
sonal propwty,  consisting  of  live  stock  of 
the  bovine  and  horse  species,  and  ranch 
implements,  farm  utensils,  bladumlth  tools, 
etc.,  all  being  property  appropriate  to  the 
business  of  a  land  and  live-stock  company. 
The  description  of  the  property  conveyed 
concluded  with  the  following  words:  "Also, 
all  property  of  like  Idnd  and  character  to 
that  hereinbefore  described,  which  shall 
hereafter  be  acquired  by  said  first  par- 
ty, together  with  all  the  corporate  priv- 
ileges, liberties,  and  franchisee  of  said  party 
of  the  first  part"  This  property  was  con- 
veyed In  trust  for  the  equal,  pro  rata  benefit 
and  security  of  certain  first-mortgage  bonds, 
not  exceeding  the  limit  of  |150,000,  which 
said  company  proposed  to  issue,  and  did 
thereafter  issue,  "without  any  preference  or 
priority  of  any  one  bond  over  another  by 


reason  of  any  priority  of  the  til 
or  negotiation  thereof,  or  otb 
copy  of  one  of  these  bonds  is  1 
and  bears  date  of  September 
would  seem  that  the  bonds  had  I 
ed,  and  were  ready  for  Issue  i 
of  the  execution  of  the  trust  dee 
not  actually  issued,  within  the 
the  deed,  until  afterwards.  The 
said  bonds  becomes  due  and  paj 
ofiice  of  the  Farmers'  Loan  & 
pany,lntheclt7of  New  York,  on 
of  September,  1896,  and  Intorest 
of  6  per  cent  per  annum,  on  the 
March  and  September  in  each 
trust  deed  provides  that  in  cast 
in  the  payment  of  the  principa] 
the  bonds,  or  any  interest,  whe 
shall  become  due,  and  within  90 
after,  the  entire  principal  sum 
est  becomes  due  and  payable  f< 
the  option  of  the  holder  or  hoU 
of  said  bonds,  and  the  trustees 
at  the  request  of  the  holder  of  i 
bonds,  sell  the  trust  property, 
the  proceeds  to  the  payment  of 
&tta  paying  the  expenses  of 
keeping  the  property,  and  the  c 
expenses  of  sale;  paying  the 
any  there  be,  to  the  party  of  th 
in  the  trust  deed.  WUliam  W.  ( 
prior  to  the  commencement  of 
Truman  B.  Hicks,  as  provided  i 
deed,  is  acting  as  sole  trustee, 
deed  was  filed  toe  record  on  tb 
of  October,  1886,  and  was  duly  n 
The  trial  court  finds,  as  a  matt< 
and  the  evidence  in  the  record  i 
finding,— that  the  trustees  name 
the  trust;  that  the  trust  deed  was 
ered  after  its  execution,  and  tha 
enne  lAnd  &  Live-Stock  Compan 
and  failed  to  pay  three  semlannui 
of  interest  upon  the  bonds  fall! 
spectlvely,  on  the  1st  day  of  ii 
the  Ist  day  of  September,  1890,  i 
day  of  March,  1891,  and  tliat 
Thurber  is  the  holder  for  value,  i 
fUth,  of  44  of  the  bonds  menl 
that  upon  said  defaults  in  saU 
of  Interest  he  made  a  writtai 
the  foredosnre  of  said  trust  deed 
ance  with  the  provisions  thereof, 
declare  the  whole  principal  Indeb 
and  payable;  and  that  thereupn 
man  B.  Hld^  as  surviving  trust 
this  suit  for  the  foreclosure  of 
deed,  and  fOr  an  injunction  rest 
sale  of  property  on  executicm  si 
Elise  Frank.  After  the  execut 
trust  deed,  and  before  the  comme 
this  action  in  the  district  court  th 
Land  A:  Live-Stock  Company,  graj 
trust  deed,  acquired  considerable 
property  in  lands,  and  also  recei' 
stating  the  nominal  conslderatlcm 
lar,  of  the  water  rights  and  Irrlga' 
la  controversy  between  Tmman 
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u  trnstee,  and  Charles  A.  Badgette,  who 
■eeks  to  sell  them  on  bis  execution  a»  the 
property  of  said  company,  and  as  not  subject 
to  the  lien  of  mid  trust  deed.     On  June  27, 
1889,   EUse   Frank   obtained   her   Judgment 
against   the   Cheyenne    I.iand   &    Live-Stock 
Company  in  the  sum  of  $16,096,  and  on  July 
1,  1889,  caused  execution  to  Issue  thereon, 
and  on  July  3,  1889,  caused  such  execution  to 
be  levied  upon  all  the  lands  described  in  the 
trust  deed,  and  all  the  lands  acquired  by 
the  Cheyenne  Land  &  Llve-Stock  Comiiany 
after  the  execution  of  the  trust  deed,  except 
120  acres.    The  sheriff  of  the  county  was 
proceeding  to  advertise  and  sell  the  lands  so 
levied  upon,  when,  <mi  August  16,  1891,  this 
action  was  begun,  and  a  temporary '  order  of 
Injunction  sued  out,   restraining  such  sale. 
On  final  hearing  the  district  court  made  this 
order  perpetual  as  to  the  lands  described  in 
the  trust  deed,  but  dissolved  the  injunction 
as  to  the  lands  acquired  by  the  Cheyenne 
Land  &  Llve-Stock  Company  after  the  exe- 
(;ution  of  the   trust  deed.     On  August  24, 
1801,  Charles  A  Badgette  obtained  his  Judg- 
ment against  the  Cheyenne  Land  &  Live- 
stock  Company   for   the  sum   of  $1,760.40. 
On  August  31st  be  caused  execution  to  issue. 
On    September   8,    1891,   the  sheriff   of   the 
zonnty  levied  the  execution  upon  the  water 
rights  and  irrigating  ditches  in  controversy. 
He   was  proceeding   to  advertise   and   sell 
:hem,  when,  on  September  2S,  1891,  by  sup- 
}Iemental  petition  of  Truman  B.  Hides  as 
:rastee,  a  temporary  order  of  lnjuncti<«  was 
lued   out,   restraining  such   sale.     On   final 
learing  the  district  court  dissolved  this  in- 
unction. 
The  tnist  deed  in  question  was  defectively 
xecuted,    and   was   not   entitled    to   record. 
Llthough  recorded,  the  record  was  not  con- 
tractive notice  to  any  one  of  its  contents, 
t   is  not  a  legal  mortgage,  but  is  effective 
letween  the  parties  as  an  equitable  mort- 
age.    The  informality  in  the  execution  of 
he  trust  deed  in  question  is  that  there  is  no 
ubscrlblng  wltaess,  as  required  by  statute, 
nd  tbat  the  acknowledgment  is  by  the  presi- 
ent  alone^  whereas  the  acknowledgment  of 
Ite  secretary  Is  also  necessary,  as  one  of  the 
ai-tles  authorized  by  the  re8<dutlon  of  the 
oard  of  trustees  ot  the  company  to  exe- 
ite  the  trust  deed,  and  as  the  party  having 
xstody  of  the  corporate  aeaL     As  between 
le  parties,  the  fc^owlng  seems  to  be  a  cor- 
>ct  and  comprehensive  statement  of  the  law 
;>plicable  to  such  cases:    "A  mortgage  oe 
■ast  deed  which  cannot  be  enforced  by  a 
lie  tinder  the  power,  or  by  a  Judgment  of 
iredosnre,  on  account  of  some  informality 
B   a  matter]  requisite  to  a  complete  mort- 
\g&  or  deed  of  trust,  will  nevertheless  be 
girded  as  an  equitable  mortgage,  and  the 
n  will  be  enforced  by  special  proceedings 
equity.     The  attempt  to  create  a  security 
legal  form  vifoa  specific  property  having 
Ued,  effect  is  given  to  the  Intention  of  the 


parties,  and  the  lien  enforced  as  an  eqnitaUr 
mortgage.  Any  agreement  between  the  par- 
ties in  Interest  that  shows  an  Intention  to- 
create  a  lien  may  be,  in  equity,  a  mortgage. 
As  stated  by  Judg^  Story,  'If  a  transaction' 
resolve  Itself  into  a  security,  whatever  may 
be  its  form,  and  whatever  name  the  parties- 
may  choose  to  give  it,  it  Is,  in  equity,  a 
mortgage.  Effect  has  been  given  in  this 
way  to  a  deed  of  trust  in  which  the  name* 
of  the  trustee  was  accidoitally  omitted;  to- 
one  from  which  a  seal  was  omitted  by  miS' 
take;  to  one  sealed  in  fact,  but  not  expr^ed- 
to  be  sealed;  to  one  Imperfectly  acknowledg- 
ed, or  not  a<^nowledged  at  all,  or  not  wit' 
nessed  as  a  deed  of  real  estate  is  required  to- 
be.  But  It  seems  effect  will  not  be  given 
to  a  mortgage  witnessed,  acknowledged,  and- 
recorded,  but  not  signed  by  the  mortgagor.' " 
Jones,  Mortg.  i  16S. 

Numerous  authorities  are  cited  on  behalf 
of  the  trustee  to  the  effect  that  the  lien  of 
a  Judgment  creditor  attaches  only  to  ther 
actual  Interest  of  the  mortgagor,  subject  to- 
all  equities  existing  against  such  interest  in 
his  hands,  and  that  this  is  all  that  can  be 
taken  and  sold  on  execution.  Freeman 
states  the  rule  thus:  "In  the  absoice  of  a- 
statutory  provision  givinjr  it  some  greater 
effect,  an  execution  lien,  like  that  of  a  Judg- 
ment, attaches  to  the  real,  rather  than  to  ther 
apparent,  interest  of  the  defendant  If  the 
title  held  by  him  is  subject  to  equities  of 
third  persons,  the  execution  lien  Is  also  sutK 
Ject  to  such  equities."  This  rule  has  been 
discussed  so  often  and  so  thoroughly  by  dlf' 
ferent  courts,  and  is  so  wdl  established, 
that  another  discussion  of  It  would  not  be 
profitable.  For  a  full  discussion,  with  a  to- 
luminous  citation  of  authorities,  see  case  of 
Snyder  v.  Martin,  17  W.  Va.  27a  Some- 
cases  are  cited  by  counsd  for  the  Judgment 
creditors  as  sustaining  a  different  rule.  MosC 
of  these  cases  have  arisen  under  statutes  dlf' 
ferent  from  ours,  and  which  change  the 
rule.  In  Butlor  t.  Maury,  10  Humph.  420, 
the  lien  of  a  Judgment  credltw  was  pre- 
ferred to  an  unregistered  title  bond.  The 
statute  provided  tbat  all  Instruments  not 
registered  in  conformity  thereto  should  be 
"null  and  void  as  to  existing  or  subsequent 
creditors  or  bona  fide  purchasers  without 
notice."  Some  Ohio  cases  are  cited.  The 
statute  under  which  these  decisions  were 
made  provided  that  mortgages  should  take 
effect  from  the  time  of  their  filing  for  rec- 
ord. The  courts  at  first  gave  this  language 
its  literal  meaning,  and  held  that  mort- 
gages took  effect,  even  as  between  the  par- 
ties thereto,  only  from  the  filing  of  the  mort- 
gages for  record.  Afterwards,  this  view  was- 
overruled,  and  mortgages  held  to  take  effect,- 
as  to  the  parties,  without  filing  or  recording, 
but  not  as  to  any  one  else  until  filed.  As- 
sociation V.  Clark,  43  Ohio  St.  427,  2  N.  E. 
846.  Under  such  a  statute  a  Judgment  lien 
would,  of  course,  take  precedence  of  an  un- 
filed and  unrecorded  mortgage.     Some 
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kansafl  cases  are  cited.  In  that  state  the 
statute  proyldes  that:  "Bvery  mortgagre, 
whether  for  real  or  personal  property,  shall 
be  a  lien  on  the  mortgaged  property  from 
the  time  the  mortage  Is  filed  In  the  re- 
corder's office  for  record,  and  not  before." 
Manaf.  Dig.  {  4743.  Under  this  statute.  Judg- 
ment liens  hare  precedence  of  unfiled  mort- 
gages. The  latter  are  not  liens.  Main  t. 
Alexander,  9  Ark.  112;  Dodd  t.  Parker,  40 
Ark.  636;  Hawkins  t.  Files,  61  Ark.  417, 
11  S^  W.  681.  The  case  of  Davidson  v. 
Beard,  2  Hawks,  620,  Is  cited.  The  stat- 
ute of  North  Carolina  under  which  this  case 
was  decided  was  that  every  mortgage  of 
lands,  tenements,  goods,  or  chattels,  which 
shall  be  first  re^tered,  shall  be  taken  and 
held  to  be  a  first  mortgage,  any  former  or 
other  mortgage,  not  before  registered,  not- 
withstanding, unless  such  prior  mortgage  be 
registered  within  60  days  after  the  date. 
Und»  this  statute  the  court  considered  a 
subsequent  purchaser  or  a  subsequent  In- 
cumbrancer, Including  a  judgment  creditor, 
as  a  subsequent  mortgagee,  and  gave  pref- 
erence to  the  lien  of  a  judgment  creditor, 
accordingly.  If  the  court  was  right  In  hold- 
ing that  a  judgment  creditor  is  to  be  regard- 
ed as  a  mortgagee,  this  decision  Is  right  It 
foUows  from  the  premise  stated.  But  In 
eo  holding  the  court  seems  to  stand  alone. 
A  judgment  creditor  is  not  to  be  regarded 
as  a  mortgagee,  in  the  absence  of  a  stat- 
utory provision  to  that  effect.  Jones,- in  dl»- 
cussing  judgment  liens,  states  the  law  cor- 
rectly, according  to  the  almost  uniform  cur- 
rent of  authority.  He  says:  "The  recording 
acts  do  not  change  the  common  law  In  this 
respect.  They  have  not  interposed  general- 
ly to  protect  a  judgment  lien;  and,  where 
they  have  not,  it  stands,  as  at  common  law, 
subject  to  the  prior  conveyance.  If  there 
be  an  existing  mortgage  at  the  time  the 
Judgment  was  rendered,  that  will  bind  only 
the  equity  of  redemption,  whether  the  mort- 
gage be  recorded  or  not,  or  whether  the 
judgment  creditor  had  or  had  not  actual  no- 
tice of  the  mortgage  when  he  obtained  the 
Judgment."  Jones,  Mortg.  {  460.  .Again: 
"An  unrecorded  mortgage  is  preferred  to  a 
Judgment,  where  the  judgment  creditor  is 
not  considered  a  purchaser,  within  the  re- 
cording acts;  for  a  judgment  lien  or  attach- 
ment is  not  protected  by  them,  and  a  mort- 
gage, bring  valid,  without  being  rec<MHled, 
for  all  purposes  except  that  of  preserving  its 
lien  against  bona  fide  purchasers  or  mort- 
gagees, is  valid  against  a  judgment  lien." 
Id.  i  462.  A  number  of  cases  dted,  In  which 
the  preferred  liens  were  not  judgment  liens, 
are  not  In  point  It  should  not  be  forgotten 
that  a  secret  sale  or  Inctunbrance  of  real  es- 
tate was  valid  at  common  law,  even  against 
subsequent  pnichasers  or  Incumbrancers 
without  notice.  To  prevent  fraud  effected 
by  such  secret  sales  and  Incumbrances,  reg- 
istration was  invented,  and  has  become  com- 
mon.   Persons  whom  the  recording  acts  pro- 


tect In  these  matters  artt  protec 
sons  whom  the  recording  acts  do 
tect  are  not  protected.  Wliat  pc 
protected  by  our  statute?  It  must 
Itself:  "Every  conveyance  of  reaJ 
this  tarltory  hereafter  made,  wl 
not  be  recorded  as  provided  by  '. 
be  v<Ai  as  against  any  subsequent 
or  purchasers  in  good  faith  and  f< 
able  consideration  of  the  same  reaJ 
any  portion  thereof  whose  conveyi 
be  first  duly  recorded."  Rev. 
S  IS.  A  judgment  creditor,  befoi 
real  estate  by  virtue  of  an  ezecnt 
upon  his  judgment,  is  not  and  cam 
virtue  of .  sudi  Judgmott  and  ex< 
subsequent  purdaser  in  good  fait! 
a  valuable  constderatlon,  of  the  i 
estate,  whose  conveyance  shall  be 
recorded.  He  is  not  a  purchaser, 
no  conveyance  to  record.  It  set 
that  the  defectively  executed  trust 
properly  admitted  In  evidence,  and 
an  equitable  mortgage,  binding  be1 
parties,  and  having  precedence  of 
and  execution  liens  acquired  afte 
ecuHon  of  the  trust  deed. 

The  deed  of  trust  purports  to  con' 
trustees  the  "entire  property"  of  the 
Land  &  Live-Stodc  Company,  v 
tlcularly  described  as  lands.  live  st 
and  ranching  implements,  etc,  desc 
lands  by  section,  township,  and  r> 
giving  the  number  of  animals  of  1 
ent  classes,  and  mentioning  the 
portant  of  the  ranch  and  farmli 
ments;  "also,  all  property  of  like 
character  to  that  hereinbefore 
which  shall  hereafter  be  acquired 
first  party,  together  with  all  the 
privileges,  liberties,  and  franchise 
said  party  of  the  first  part"  Th 
personal  property  involved  in  the 
If  this  clause  does  not  sulBce  to  cc 
er-acqulred  real  estate,  then  the  tnu 
no  claim  <»  it,  and  the  judgment 
may  take  it  The  description  of 
come  first  then  the  descriptlMi  ol 
sonal  property,  then  the  clause  lai 
It  is  urged  that  this  clause  refei 
immediate  antecedent  descripti(« 
erty,  which  is  a  description  of  the 
property,  and  that  it  therefore  Inclu 
meaning  and  operation  only  perso 
erty  of  Uke  kind  and  character  to 
scribed,  and  does  not  so  Include  i 
erty.  In  support  of  this  view,  it 
on  behalf  of  the  judgment  credl 
personal  prop^ty  Is  not  a[  a  like 
character  with  real  estate,  and  th 
quently  the  language  purporting  1 
after-acquired  property  cannot  incl 
personalty  and  realty,  but  that  1 
only  to  property  of  the  kind  and  < 
the  description  of  which  Is  ImmedJ 
tecedent  to  the  language;  that  Is,  tc 
property.  This  view  is  suppose 
strengthened  by^the  consideration 
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rtli<»tee  and  provide  for  the  execu- 
xtortgage  or  deed  of  trust  to  take 
after-aoqulred  personal  property, 
no  such  provision  as  to  real  es- 
iaX  it  is  to  be  presumed  that  the 
I  the  statute  In  view,  and  Intended 
it,  when  the  trust  deed  was  ex- 
bis  last  consideration  seems,  to 
of  this  oidnlon,  to  be  rather  spe- 
ngenlous  than  convincing.  It  does 
:  that  the  company,  In  executing 
did  follow  the  statute.     It  might 

>  the  deed  in  its  present  form  in 
B  of  any  such  statute.     Under  the 

might  have  reserved  important 
which  it  has  not  reserved.  It 
i  inserted  a  power  to  sell  and  dls- 
■tlons  of  the  pr(H>erty  In  the  course 
i,  and  to  replace  It  with  property 
d  and  character.  It  has  inserted 
trovlslon.  And  such  privilege  Is 
as  enabling  the  company  to  carry 
iness  In  somewhat  the  usual  mau- 

>  make  it  profitable.  The  author- 
>rporation  to  convey  Its  property, 
ind  personal,  by  mortgage  or  deed 
» take  effect  on  property  acquired 
xecutlon  of  such  mortgage  or  deed 
rlthout  statutory  authority  and  in 
«  of  statutory  restriction,  Is  too 
Ushed  to  be  questioned,  or  to  re- 
isslon.  That  seems  to  be  all  that 
r  has  attempted  to  do  In  the  pre» 
•x.  It  does  not  appear  that  any 
uthority  has  been  Invc^ed  or  exer- 

statutory  privilege  has  been 
It  also  seems  that  the  CMistructlon 
le  application  of  the  words  "all 
f  like  kind  and  character  to  that 
•e  described"  to  the  description  im- 
antecedent,  Is  very  narrow,  and 
t  The  Wiwds  "hereinbefore  de- 
itorally  Include  descriptions  In  any 

>  instrument  preceding  the  words. 
>roperty  described  la  declared  to 
Ire  property  of  the  grantor,  and. 
Is  (dl  property  appropriate  to  the 
F  a  land  and  live-stock  company, 
pect.  It  Is  all  property  of  like  kind 
Iter. 

wever,  a  question  as  to  the  Inten- 
e  company  In  making  the  trust 
e  form  and  language  In  which  it 
t  the  language  Is  to  be  considered 
,  which  is  the  most  tliat  can  be 
I  behalf  of  the  Judgment  credit- 
lay  resort  to  extrinsic  evidence, 
radlct  It  or  to  enlarge  Its  meaning, 
aln  It  and  ascertain  Its  true  mean- 
bond,  which  is  in  evld^ice  by 
>y,  is  iiractlcally  a  contemporane- 
nent  Whether  contemporaneous 
ifers  to  the  deed  of  trust,  and  may 

>  explain  it  The  bond  Is  really 
ilngle  business  transaction  for  the 
money,  of  which  transaction  the 
ast  is  another  part  On  the  face 
Dd  appear  the  following   words: 


"This  bond  is  one  of  a  series  of  first-mort- 
gage bonds  issued  for  the  purpose  of  raising 
a  part  of  the  purchase  money  to  pay  for 
property  purchased  by  said  company,  and  to 
pay  for  property  which  may  be  hereafter 
purchased  by  said  company,  each  of  the  de- 
nomination of  one  thousand  dollars,  num- 
bered from  one  upwards.  The  payment  of 
the  principal  and  interest  of  each  is  secured 
by  a  first  mortgage  or  trust  deed  bearing 
date  the  first  day  of  September,  A.  D.  1886, 
conveying  to  W.  W.  Corlett  and  T.  B.  Hicks, 
of  the  city  of  Cheyenne,  county  of  Laramie, 
territory  of  Wyoming,  In  trust  for  the  hold- 
ers of  said  bonds,  all  of  the  property,  rights, 
liberties,  corporate  privileges  and  franchises, 
now  fx  hereafter  acquired  by  said  company, 
as  specified  in  said  mortgage."  Here  Is  the 
company's  own  construction  of  its  deed,  to 
the  effect  that  It  covers  all  property  acquired 
by  the  company,  at  the  time  of  making  the 
deed  or  thereafter. 

Another  question  is  raised  as  to  the  au- 
thority of  the  president  and  secretary  of  the 
company  to  execute  a  deed  of  trust  to  take 
effect  on  property  acquired  after  the  execu- 
tion of  the  deed.  It  is  not  necessary  to  in- 
cumber this  record  with  a  discussion  of  the 
question  of  the  authority  possessed  by  the 
president  and  secretary  of  the  company  to 
convey  Its  property  by  deed  of  trust  imder 
the  resolutions  of  the  board  of  trustees  of 
the  company  conferring  their  autbwlty.  It 
is  not  a  question  as  to  an  act  in  excess  of 
the  corporate  powers.  A  subsequent  ratifi- 
cation of  such  an  act  is  equivalent  to  a  preced- 
ent authority.  The  execution  of  the  deed 
of  trust  la  the  form  in  which  it  appears, 
and  the  issue  of  the  bonds,  have  been  rati- 
fied by  the  company  by  long  acquiescence, 
and  by  accepting  and  retaining  the  resulting 
benefits.  The  issuing  of  a  lx>nd  oontalnlng 
the  language  above  quoted  Is  also  an  act 
ratifying  the  execution  of  the  trust  deed  men- 
tioned in  it  as  securing  its  payment 

It  was  claimed  in  argument  that  there 
was  no  evidence  showing  that  the  Oheycnne 
Land  &  Live-Stock  C!ompany  received  any 
of  the  benefits  resulting  from  the  execution 
of  the  trust  deed,  w  from  the  issue  of  the 
bonds.  It  was  in  evidence,  and  not  ques- 
tioned or  denied  by  any  other  evidence,  that 
the  company  paid  interest  on  the  bonds  to 
the  extent  of  five  semiannual  payments. 
If  this  can  be  explained  on  any  other  hy- 
pothesis tlian  that  the  company  had  received 
value  for  the  bonds,  no  such  explanation 
was  attempted,  and  no  evidence  appears 
upon  which  such  explanation  can  be  based. 
The  conclusion  seems  imavoidable  that  the 
lien  of  the  trust  deed,  considered  as  an 
equitable  mortgage,  attaches  to  the  lands 
acquired  by  the  Cheyenne  Land  &  Live- 
stock Company  after  the  execution  of  the 
trust  deed,  and  that  such  lien  has  precedence 
of  the  judgment  lien  of  Elise  Frank. 

The  water  rights  and  Irrigating  ditches  ia 
controversy  require  a  separate  consideration. 
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Hi^e  are  U  of  tbem:  Horse  Creek  ditch 
Nob.  1,  2,  S,  4,  5,  7,  8,  and  9,  and  Tlmber- 
Une  ditch,  I^tham  ditch,  and  South  Horse 
Greek  ditch.  No  mention  of  water,  water 
right,  or  irrigating  ditdi  Is  made  in  the  deed 
ct  tmst  of  the  Cheyenne  Land  &  lilye-Stock 
Company.  This  company  acquired  title  to 
the  lands  described  in  its  trust  deed,  and 
conveyed  thereby  to  the  trustees  by  three 
several  deeds  of  the  same  date  with  the 
deed  of  trust  Two  of  these  deeds  were 
executed  by  A.  H.  Swan  and  Hiram  B.  Kel- 
ley,  conveying  to  the  company  560  acres  of 
the  land.  The  other  deed  was  executed 
by  the  Horse  Oreek  Land  &  Cattle  Com- 
pany, conveying  to  the  Cheyenne  Land  & 
Live-Stock  Company  the  balance  of  the  15,- 
285  4&-100  acres  described  in  the  trust  deed. 
No  mention  of  water,  water  right,  or  irri- 
gating ditch  is  made  in  either  of  these  deeds. 
The  record  title  to  all  of  these  water  rights 
at  the  time  of  the  execution  of  these  deeds 
was  in  the  Horse  Creek  Land  &  Cattle  Com- 
pany, by  the  filing  of  claims  of  water  rights, 
as  upon  original  appropriation,  on  the  1st 
day  of  September,  A.  D.  1886.  By  deed  of 
date  April  20,  1887,  stating  the  consideration 
of  one  dollar,  the  Horse  Creek  Land  &  Cat- 
tle Company  conveyed  all  these  water  rights 
and  ditches  to  the  Cheyenne  Land  &  Live- 
stock Company.  The  trial  court  finds— end 
these  findings  are  supported  by  the  evidence 
—that  all  of  these  ditches  and  water  rights 
have  been  used  for  the  irrigation  of  portions 
of  the  land  described  in  the  trust  deed  in 
question,  m*  upon  lands  acquired  by  the 
Cheyenne  Land  &  LIve-Stock  Company  after 
the  execution  of  the  trust  deed,  or  upon  both, 
except  Horse  Creek  ditch  Na  7.  As  to  this 
ditch  there  is  no  finding.  The  evidence 
shows  that  the  water  from  this  ditch  was 
used  partly  upon  land  of  the  Cheyenne  Land 
&  Live-Stock  Company,  and  partly  upon 
other  land,  the  ownership  of  which  is  not 
shown.  No  other  use  of  any  of  the  water 
supplied  by  any  of  the  water  rights  and 
ditches  is  shown  or  claimed.  Upon  these 
facts  the  trial  court  finds  "that  the  ditches 
and  water  appropriations  were  not  appur- 
tenances to  the  land  at  the  time  the  said 
trust  deed  was  executed,  nor  have  they,  nor 
any  of  them,  become  appurtenant  to  any  of 
said  lands  at  any  time  since  the  same  was 
executed;"  and,  further,  "that  the  lien  of 
said  defendant,  Charles  A.  Badgette,  under 
bis  execution  and  the  levy  thereof,  is  prior 
to  any  right  of  said  plaintiff  herein  upon  the 
ditches  and  water  rights  levied  upon  by 
said  Badgette."  Upon  the  question  whether 
a  right  to  the  use  of  water  for  the  purpose 
of  irrigation,  together  with  the  necessary 
condnit  for  conducting  the  water  to  the  place 
wbMe  it  is  used.  Is  appurtenant  to  the  land 
irrigated  or  not,  the  courts  of  the  states 
and  territories  in  which  irrigation  is  prac- 
ticed are  not  in  entire  harmony.  But  this 
statement  of  the  question  is  too  narrow 
to  meet  the  conditions  of  the  case  at  bar. 


The   discussion  should  not  be   a 

the  meaning  or  proper  use  of  the 

purtenant"    or    "appurtenance." 

question  is  one  of  vastly  more  li 

than  a  mere  question  of  the  proj 

words.'    It  is,  substantially,  whetb 

to  the  use  of  water   for  the   irri 

land,  together  with  the  ditch  ma: 

right  available,  becomes  in  any  v 

tached  to  the  land  irrigated  as  ti 

a  conveyance  of  the  land  withoul 

ing  the  water  right,  and  to  becon 

to  the  liens  and  liabilities  which 

the  land,  and  entitled  to  the  exei 

which  the  land  is  entitled.    The  q\ 

volved  is  one  of  first  impression  in 

and  its  importance  cannot  be  ov&! 

To  present  the   matter  understan 

quires  a  discussion,  at  some  lengi 

or  more  representative  cases  froi 

the  states  and  t»Titories  in  which 

tlon,  in  any  form,  has  been   raise 

dded  in  a  court  of  last  resort: 

In  the  case  of  Bloom  v.  West,  32 

(decided  by  the  Colorado  court  of  i 

March,  1883,)  the  parties  on  both 

raigned  title  to  both  lands  and  ■wb 

from  the  same  source,— Michael  Bi 

conveyance   the  lands  of  Bashor 

vided,  and  each  of  the  parties  t< 

owned  a  portion  of  them.   The  Iltig 

as  to  the  division  of  the  water  betvi 

parties.     The  trial  court  decreed  to 

ers  of  each  portion  of  the  land  a  ri 

use  of  a  portion  of  the  water  "as 

tenance  to  said  land."    The  court  < 

affirmed  the  decree  aa  to  the  divis 

water,    but   directed    the   district 

strike  out  of  the  decree  that  portloi 

Ing  the  water  with  the  land  as  i 

tenance.     Both  parties  claiming  1 

the  same  source,  and  there  being  c 

claimant,   the  land,  the  extent,   n 

acres  Irrigated,  etc.,  were  "regarde 

uiton  which  an  equitable  division  c 

ter  could  be  based."    In  the  com 

discussion  of  the  case,  the  court  o 

after  citing  common-law  authorlti 

effect  that  a  thing  corporeal  cann 

purtenant  to  a  thing  oorxwreal,  bn< 

appurtenance  must  be  a  thing  in 

says:   "And  this  legal  ftict  is  reoc 

the  present  day.     According  to  the 

gal  decisions,  a  party  who  owns 

the  right  to  use  water  from  an 

ditch  oc  canal,  has  two  separate 

tinct  rights   of  i^operty,   either 

could  pass  by  assignment  or  conve 

gardless  of  the  other."    If  this  m 

ply  that  the  owner  of  land,  and  o: 

right  from  which  the  land  is  Irrlgi 

sell  the  water  right  without  selling 

It  Is  in  harmony  with  the  decisioni 

courts.     But,    If    it    means    that   t 

right  would  not  pass  by  a  sale  an 

ance  of  the  land  without  mentlonin 

ter  right,  it'  Is  In  conflict  with  al 

dslons  oC  Oth^^.courts  in  the  ari 
jigitizcd  by  VjVJO  V 
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npon  tbls  question,  wh*.cb  have  been 

counsel  In  the  case  at  bar,  or  wblch 
lerwlse  fallen  under  our  observation. 
le  of  Strickler  v.  City  of  Colorado 

26  Pac.   813,   was  decided   by  the 

court  of  Colorado  In  April,  1891,  and 
as  authority  for  the  decision  of  the 
Slootn  T.  West     The  decision  In  that 

far  as  It  affects  the  decision  of  the 
Bloom  T.  West,  is  simply  to  the  ef- 
t  a  water  right  held  and  used  for  the 

of  Irrigating  land  may  be  sold  and 
red  separate   from   the  land.     This 

Is  certainly  correct    The  question 

a  ctmTeyance  of  the  land,  not  men- 
the  water  right,  would  carry  with 
I  the  water  right,  was  not  raised  by 
)  of  the  case,  and  was  not  and  could 
i  been,  decided.  In  Bloom  y.  West 
les  who  had  purchased  parts  of  the 
land  once  owned  by  Michael  Bashor 

water  right  of  Michael  Bashor,  from 
e  derived  water  for  the  Irrigation  of 

of  the  land,  by  the  purchase  of  the 
Ithout  mention  of  the  water  right, 
taking  possession  of  both  land  and 
Lght  as  stated  In  the  opinion,  "by 

consent."    The  court  confirmed  the 

the  parties  to  the  use  of  the  water, 
ded  It  between  them  equitably;  tak- 
>unt  of  land,  number  of  acres  irri- 
tc.,  as  a  basis.  This  action  of  the 
court  was  eminently  Just,  and  Is  In 
r  with  the  authorities,  as  we  under- 
em.  But  it  is  based,  partly  at  leaat, 
e  fact,  as  stated  by  the  court,  that 
18  no  adverse  claimant  to  the  water 
loth  parties  claiming  an  Interest  in 
I  common  source,  by  virtue  of  mesne 
aces  of  the  land  from  Michael  Ba- 

this  means  that  Michael  Bashor  hlm- 
iny  one  (dalming  the  water  right  un- 

by  deed  executed  by  blm  after  he 
rlth  the  land,  could  deprive  the  par- 
he  use  of  the  water.  It  Is  a  startling 
Ion.  We  cannot  Ignore,  as  Judges, 
!  know,  as  men,  of  the  general  condi- 

the  country.  As  residents  of  the 
ion.  Interested  In  its  business  condl- 
e  know— and  as  lawyers  and  Judges, 

our  knowledge  from  reported  cases, 
^— that  there  are  vast  quantities  of 
iral  land  cultivated  in  the  arid  re- 
d  made  valuable  by  the  use  of  wa- 
right  to  which  depends  upon  a  con- 

of  the  land  without  mentioning  wa- 
:er  right,  or  Irrigating  ditch.  Land 
:er  together  are  of  great  value.  The 
r  the  land  without  the  use  of  the 
B   triviaL     And   the   conditions   are 

many  instances,  that.  If  the  owner 
land  is  deprived  of  the  use  of  the 
>  which  be  has  been  accustomed,  he 
procure  other  water.  In  other  In- 
it  can  be  done  only  at  great  expense. 
lave  already  said,  the  dedalons  in  the 
BtrlcUer  v.  dty  of  Colorado  Springs, 
the  case  of  Bloom  v.  West,  npon  the 
.35P.no.  4— 31 


Interests  Involved  In  each  case,  were  emi- 
nently Just  and  equitable,  in  harmony  with 
the  authorities,  as  we  understand  them,  and 
their  correctness  Is  unquestionable.  It  Is 
only  dicta  of  the  latter  case,  tending  to  es- 
tablish a  doctrine  dangerous,  as  we  con- 
ceive, to  great  property  Interests  heretofore 
considered  secure,  that  are  questionable.  In 
the  case  of  Bloom  v.  West  the  court  does 
not  say  that  a  water  right  Is  a  thing  cor- 
poreal, but  treats  It  as  such.  Its  argument 
seems  to  be,  In  short:  A  thing  corporeal  can- 
not be  appurtenant  to  land.  A  water  right 
Is  a  thing  corporeal.  Therefore,  a  water 
right  cannot  be  appurtenant  to  land. 

The  flow  of  water  in  a  stream  was  at  com- 
mon law  considered  part  and  parcel  of  the 
realty,  and  a  corporeal  thing,  and  part  of 
the  property  of  the  riparian  proprietor.  But 
the  right  to  take  water  from  the  land  of  an- 
other, and  conduct  It,  by  pipes  or  other  con- 
duit, to  another  place,  and  to  use  It  there, 
was  always  considered  as  an  Incorporeal 
hereditament,  and  as  an  easement  appurte- 
nant to  the  estate  upon  which  the  water  was 
used,  when  the  right  was  created  In  favor 
of  a  particular  estate.  But  the  right  might 
be  an  easement  In  gross  belonging  to  an  In- 
dividual person,  who  could.  In  that  case,  use 
the  water  where  he  chose,  and  might  change 
the  place  of  its  use.  Washb.  Basem.  (3d  FA.) 
pp.  11,  12,  276,  277,  with  numerous  authori- 
ties cited.  And,  where  the  right  to  take  and 
use  water  was  an  easement  appurtenant  to 
an  estate,  both  the  water  right  and  the  con- 
duit for  the  water  would  pass  by  a  deed  of 
the  estate.  Wood,  Nuls.  (2d  Ed.)  |  410.  And 
a  water  right  In  this  country  Is  an  Incor- 
poreal hereditament  Pom.  Water  Rights, 
8  97.  But  a  thing  corporeal,  at  common 
law,  might  become  attached  to  another  thing 
corporeal;  not,  indeed,  technically,  as  an  ap- 
purtenance, though  the  distinction  Is  vwy 
fine,  but  80  as  to  pass  by  deed  of  the  prin- 
cipal thing.  "In  Archer  v.  Bennett,  1  Lev. 
131,  there  was  a  mill,  and  a  kiln  designed 
for  the  use  of  the  mill,  but  separate  build- 
ings. A  grant  of  the  mill,  with  the  appur- 
tenances, was  made,  and  the  question  was  if 
the  kiln  passed.  It  was  held  that  the  kiln 
did  not  pass  as  an  appurtenant  to  the  mill, 
being  In  Itself  land.  But  if  It  was  neces- 
sary to  the  use  and  enjoyment  of  the  mill. 
It  passed  as  part  of  the  mill,  'as,  by.  grant  of 
a  messuage,  the  conduits  and  water  pipes 
pass  as  parcel,  though  remote.'  "  Land  nec- 
essary and  used  for  the  lumber  yard  of  a 
sawmill  would  pass  by  a  deed  of  the  mlU. 
The  water  right,  dam,  and  mill  race  nec- 
essary for  the  opa*atlon  of  a  mill  run  by  wa- 
ter power  would  pass  by  a  deed  of  the  mill; 
also,  a  sluiceway  for  carrying  off  the  wa- 
ter, if  that  was  necessary.  Now,  there  Is 
no  question  that  the  kiln  might  be  sold  sep- 
arate from  the  mill,  and  the  mill,  or  what 
was  left  of  It,  sold  to  another  purchaser  wit  fa- 
out  the  kiln.  The  land  used  for  the  lumber 
yard  of  a  sawmill  might  be  sold  separate 
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from  tbe  mill,  and  tiie  mlU  Itself  sold  to  an- 
other purchaser,  who  might  use  the  mill  for 
some  other  purpose,  or  procure  another  lum- 
ber yard.  The  water  right  and  dam  neces- 
sary to  the  running  of  a  mill  run  by  water 
power  might  be  sold  separate  from  the  mill, 
and  the  power  might  be  used  for  another 
purpose.  Whoever  grants  a  thing  grants,  by 
implication,  that  which  is  necessary  to  tbe 
beneficial  use  and  enjoyment  of  the  thing 
granted.  To  take  away  the  water  right  by 
which  agricultural  land  is  Irrigated  in  the 
arid  region  leaves  the  land  more  nearly  use- 
less and  valueless  than  a  mill  without  a 
kiln,  or  a  sawmill  without  a  lumber  yard,  or 
a  water  mill  without  a  dam.  The  water 
mill  may  be  moved  and  used  elsewhere.  The 
land  cannot  be.  Another  kiln  or  lumber 
yard  might  be  provided  at  comparatively 
small  expense.  In  most  of  tbe  arid  region, 
water  rights  furnishing  suffideDt  water  for 
the  irrigation  of  farms  have  become  quite 
valuable,  and  difficult  to  obtain.  In  many 
localities,  at  any  reasonable  expense.  The 
pipes  used  to  conduct  water  to  a  dwelling 
house  would  pass  at  common  law  by  a  con- 
veyance of  the  house,  because  necessary  to 
the  use  and  enjoyment  of  the  house  in  the 
usual  manner,  though  they  extend  far  be- 
yond the  premises  granted,  and  might  be 
replaced  at  small  expense.  The  water  right 
also  passes.  Whatever  is  necessary  to  the 
beneficial  use  and  enjoyment  of  the  thing 
granted,  whether  corp<«eal  or  incorporeal, 
passes,  at  common  law,  as  Incident  or  "quasi 
appendant"  to  tbe  thing  granted;  but  we 
must  not  call  them  appurtenances,  if  they 
are  corporeal  things.  They  then  pass  as 
part  and  parcel  of  the  grant 

This  doctrine  of  the  common  law  has  been 
v«-y  generally,  If  not  universally,  approved 
in  the  United  States.  The  extent  to  which 
It  has  been  carried  Is  well  illustrated  by  the 
case  of  Donnell  v.  Humphreys,  1  Mont  518. 
In  that  case  there  was  a  grant  of  ditches,  de- 
scribed in  the  conveyance  as  "the  ditches 
known  as  the  'Sliver  Bow  Ditch  Company's 
Ditches;'  said  ditches  carrying  water  from 
Silver  Bow  Credc  to  Butte  City  and  the 
placer  mines  in  that  yldnlty,  and  more  par- 
ticularly known  as  the  'Humphreys  and  Al- 
lison Ditches.' "  There  were  two  ditches, 
known  as  the  "Upper  and  Lower  Ditches," 
which  were  known  as  the  "Silver  Bow 
Ditch  Company's  Ditches,"  and  which  car- 
ried water  from  Silver  Bow  cre^  to  Butte 
City  and  the  placer  mines  In  that  vicinity, 
and  which  were  more  paiUcularly  known 
as  the  "Humphreys  and  Allison  Ditches." 
As  to  these  ditches,  th&ce  vraa  no  con- 
troversy. But  there  was  a  ditch  known 
as  the  "Park  Ditch,"  which  conveyed  wa- 
ter from  a  branch  of  Boulder  creek  to  Sil- 
ver Bow  creek,  at  a  i>oint  mi  the  stream 
above  the  beads  of  the  tipper  and  lower 
ditches,  which  carried  water  from  Sliver 
Bow  cre^  to  Butte  City  and  vicinity.  The 
graatees,  the  plaintiffs  in  the  action,  offered 


evidence  to  prove  that  tbe  Park  dit 
a  feeder  of  the  upper  and  lower  < 
and  that  the  ttu*ee  were  known  as  tl 
ver  Bow  Greek  Ditch  Company  D 
and  more  particularly  known  as  the 
phreys  and  Allison  Ditches."  Th 
dence,  with  some  other  evidence  teni 
establish  plaintiffs'  claim  to  tbe  Pari 
was  rejected  by  tbe  district  court 
trial  of  the  case^  Tbe  supreme  cooi 
by  a  majority  of  its  members,— ont 
dissenting,— tliat  this  evidence  shoold 
ceived,  and  that  If  plaintiffs  coidd 
that  the  Park  ditch  furnished  the 
carried  by  the  upper  and  lower  ditch 
that  those  ditches,  without  the  Parli 
would  be  tiseless  and  valudess,  th 
plaintiffs  would  take  the  Park  ditch, 
appurtenant  to  the  upper  and  lower 
but  as  necessary  to  their  beneficial  a 
08  part  and  parcel  of  the  grant 

So  far  in  this  decision,  the  writer 
opinion  has  purposely  avoided  any  dis 
of  the  meaning  and  prop»  use  of  tfa< 
"appurtenant"  or  "appurtenance;" 
seems  that  this  and  similar  cases  ml 
decided  upon  prlncipleB  already  dls 
without  any  reference  to  either  ol 
w<Htls.  But  the  words  constantly  o< 
the  reports  of  cases  arising  in  the  a 
glon,  and  involving  water  rights,  ai 
be  found  continually  occuirlng  in  the 
cases  firom  which  we  must  derive  on 
clpal  assistance  in  endeavoring  to  ar 
a  correct  solution  of  the  (juestlons  pn 
in  the  case  at  bar.  It  Is  important  t 
ascertain,  if  we  can,  whether  the  autJ 
applicable,  and  to  which  we  must  of  n« 
resort  use  these  Important  wot ds  com 
not  This  is  a  consideration  rtscj  ma 
affecting  the  weight  of  such  decisl 
authority.  So  far  as  we  are  at  pres 
vised,  no  court  has  said  Hiat  water  rigt 
not  be  appurtenant  to  land.  But  so 
pears  to  be  the  opinion  of  the  Oolorad 
of  appeals,  from  Its  decision  of  the  ( 
Bloom  V.  West  supra.  At  common  la 
might  be,  and  quite  generally  were, 
purtenant  exciting  the  ri^ts  of  r 
proprietors  to  water  as  part  and  pa 
their  land.  The  doctrine  of  the  O 
court  of  appeals  seems  to  be  that  a 
right  cannot  be  appurtenant  to  tbe  Ian 
which  tbe  water  la  used,  because  the 
right  is,  if  not  a  corporeal  thing,  at 
separate  and  distinct  property  right 
may  pass  by  assignment  or  conveys: 
gturdless  of  the  land.  The  condnslo 
not  seem  necessarily  to  follow  frc 
premise.  A  water  right  appurtenant  ' 
as  an  easement  at  common  law  always 
separate  and  distinct  property  right 
might  pass  by  assignment  or  conveys 
gardlees  of  the  land.  It  is  true  tbe  auth 
the  owner  of  the  dominant  estate,  to 
a  water  rl^t  was  appurtenant  to  s 
convey  the  water  right  separate  from  tl 
was  limited..  Bat  he^ml^t  seU  and 
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irate  from  the  land,  to  the  owner  of 
'Tient  estate,  or  he  and  the  owner  of 
rvlait  estate  together  might  sell  and 

It  to  any  one  else.  "Appurtenant" 
ot  mean,  and  never  meant,  "Insepara- 
Suppoae,  nnder  the  common  law,  A.  to 
owner  of  land  containing  several  riro- 
hippose  B.  to  be  the  owner  of  adjoln- 
id,  a!bd  that  he  receives  by  grant  from 

right  to  divert  and  conduct  to  his 
ind,  and  nae  on  that  land,  the  water 
one  of  these  rivulets,  and  does  so. 
B.'s  water  right  is  a  property  right 
te  and  distinct  in  its  origin  from  his 
ty  right  in  his  land.  But  by  common 
has  become  an  easement  appurtenant 
t  land.  Suppose,  HorthM',  that  B.  aft- 
|8  finds  that  he  does  not  need  the  wa- 
id  desires  to  sdl  the  water  right  A. 
ot  purchase  it,  because  he  has  abun- 
of  water  without  it,  and  would  prefer 
'9  the  water  diverted  from  his  land. 
,  has  land  on  the  opposite  side  of  B.'s 
rom  A-'s,  and  wants  the  water.  What 
[trevent  B.,  with  the  consent  and  co- 
lon of  A.,  from  selling  to  G.  the  wato* 
together  with  the  right  of  way  for  a 
t  for  the  water  across  his  own  land? 
[he  water  right  Is  not  only  a  property 
leparate  and  distinct  In  Its  origin  from 
aperty  right  of  B.  In  the  land  to  which 
ime  appurtenant,  bat  it  has  been  sold 
onveyed  as  a  separate  and  distinct 
ty  right,  apart  from  the  land.  And  the 
ent  of  a  water  right,  at  common  law, 
,  more  absolute  property  right  In  the 
of  the  estate  to  which  the  water  right 
ppurtenant  as  an  eesement  than  in  any 

right  under  our  system.  The  ease- 
at  common  law,  was  not  forfeited  by 
gr,  unless  there  was  also  adverse  user 
i  owner  of  .the  servient  estate  for  a 

of  time  sufElcient  to  create  a  pre- 
ve  right.  Washb.  Easem.  pp.  670,  671. 
di  rule  applies  under  our  system.  Non- 
!>r  a  much  shorter  time  is  an  abandon- 
of  the  right    It  is  further  to  be  ob- 

that  the  limitation  above  referred  to, 
right  at  common  law  of  the  owner  of 
ate  to  seU  an  easement  appurtenant  to 
n  estate  separate  from  the  estate,  was 
led  merely  from  a  conslderaticm  of  the 
of  the  owner  of  the  servient  estata  It 
>t  because  the  easement  was  not  a  prop- 
ght.  nor  because  It  was  inseparable  from 
bate  to  which  It  was  appurtenant  But 
easements  lay  in  grant  and,  the  owner 
swvient  estate  having  granted  an  ease- 
For  the  benefit  of  any  othw  estate,  the 
of  the  grant  could  not  be  changed  by 
le,  except  himself  or  those  succeeding 
rights.  Under  our  system  there  arises 
stion  of  servient  and  dominant  estates. 

rights  are  obtained  by  appropriation 
se  for  a  beneficial  purpose  from  the 

waters  of  the  United  States  or  this 
under  tatntw  anthorislng  such  affpro- 


priatlon.  By  such  appropriation  ttie  appro- 
prlator  acquires,  not  an  absolute  ownership  in 
the  water  Itself,  but  a  right  to  Its  use  which 
Is  considered  a>  propoty,  and  may  be  sold 
and  conveyed  as  such.  Striclder  v.  City  of 
C!olorado  Springs,  (Colo.  Sup.)  26  Pac.  813, 
and  authorities  there  cited.  And  there  is  no 
servient  estate  in  question,  in  such  matter. 
But,  so  far  as  we  are  at  present  advised,  the 
case  of  Bloom  v.  West,  supra,  is  the  only  au- 
thority for  the  proposition  that  a  water 
right  is  a  corporeal  thing,  or  the  further 
proposition  that  a  water  right  may  not  be- 
come {^jpurtenant  to  land.  We  will  not  at- 
tempt to  exhaust  the  authorities  to  the  con- 
trary, but  will  cite  a  few  coses,  mostly  re- 
cent, showing  the  prevailing  views  of  the 
courts  in  the  states  of  the  arid  region: 

In  the  case  of  Cave  v.  Crafts,  63  CaL  135, 
certain  parties  had  purchased  lands,  and  re- 
ceived a  conveyance,  which  was  silent  as  to 
water  rights,  and  did  not  contain  the  wiHrd 
"aippurtenances."  At  the  time  of  the  pur- 
chase the  lands  were  irrigated,  and  had  been 
for  a  long  time  prior  thweto.  The  court 
says:  "The  use  of  the  waters,  to  the  extent, 
at  least,  to  which  they  had  been  previously 
employed,  may  have  been,  and,  it  is  fair  to 
presume,  was,  the  chief— perhaps  the  only- 
inducement  to  the  purchase  by  the  plain- 
tiffs and  their  grantors.  To  authorize.  Ju- 
dicially, a  diversion  and  material  reduction 
of  the  waters,  would  be  a  violation  of  the 
principle  that  they  took  with  all  the  ap- 
parent benefits  and  easements  belonging  to 
thehr  purchase.  •  •  •  The  word  'appur- 
tenances' is  not  necessary  to  the  convey- 
ance of  the  easement  The  general  rule  of 
law  Is  that,  when  a  party  grants  a  thing, 
he,  by  implication,  grants  whatever  is  inci- 
dent to  it  and  necessary  to  its  beneficial 
enjoyment"  The  case  of  Parmer  t.  Water 
Co.,  56  CaL  11,  arose  upon  the  facts  follow- 
ing: One  Lamar  was  the  owner  of  a  house 
and  about  four  acres  of  land,  upon  which 
he  used  water  acquired  by  purchase  of  a 
certain  water  right  from  defendant  He 
sold  the  house  and  land  with  the  appur- 
tenances, not  mentioning  water  or  water 
right  He  afterwards  sold,  or  attempted  to 
sell,  the  water  right  Held,  that  the  water 
right  passed  by  the  sale  and  conveyance  of 
the  house  and  land.  The  recent  case  of 
Clyne  v.  Wat«  Co.,  34  Pac.  714^  (CaL,  de- 
cided Nor.  10,  188S,)  is  to  the  same  effect 
Eliza  D.  Nichols  owned  a  house  and  lands 
upon  Paddy  Ranch  cretit  On  July  5,  1883, 
she  mortgaged  the  land.  On  November  6, 
1883,  by  contract  with  the  defendant  com- 
I)any,  she  gave  up  her  right  to  the  flow  of 
water  in  Paddy  Randi  creelc,  and  procured 
from  said  defendant  a  water  right  for  do- 
mestic use  and  the  irrigation  of  a  portion 
of  the  land.  On  April  20,  1860,  the  land 
was  sold  under  foreclosure  of  the  mortgage 
to  plalntiS.  Afterwards,  the  company  de- 
nied the  pkOi^Ura  tight  to  tte  water, 
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x«Cased  to  furnish  It.  The  amount  of  water 
««fl  what  would  flow  through  a  one-Inch 
tMf^  placed  In  the  company's  main  pipe.  The 
«MUt  says:  "The  water  was  used  on  the 
SQehols  ranch  for  more  than  Ave  years.  We 
■rest  presume  that  such  an  amount  of  water 
was  conducted  to  the  ranch  in  some  kind  of 
a.  channel  or  pipe.  Whichever  it  was,  It 
•would  constitute  an  appurtenance  to  the 
Nichols  ranch,  and  the  right  to  it,  including 
-the  flow  of  ■water  from  the  main,  passed 
under  the  conveyance  to  plajnti£[."  In  Mon- 
Auta  it  was  held  that,  where  parties  having 
A  possessory  right  only  to  land  "conveyed 
their  possession  of  the  land,  with  its  appur- 
Aaiancea,  they  also  conveyed  their  interest 
Mm  the  ditch  and  water  right,  which  was 
necessary  to  the  use,  cultivation,  and  enjoy- 
■tent  of  the  land,  just  as  c«-tainly  and  as 
-KbUy  as  if  they  had  described  It  in  express 
4erm8  in  the  deed  ItBdf."  Tucker  v.  Jones, 
«  Mont  225,  19  Pac.  B7L  The  same  view  Is 
Aeld  In  Washington,  even  where  the  pur- 
chase was  of  possessory  rights  only,  and  was 
■mot  by  deed,  (Geddls  v.  Parrlsh,  1  Wash.  St. 
SS7,  21  Pao.  314,)  and  in  Oregon,  where  the 
water  right  is  considered  as  part  of  the  im- 
jprovementB,  CEOndman  v.  Bizor,  27  Pac.  13,) 
and  as  an  appurtenance  to  the  land,  (Cov- 
«ntoB  v.  -Beufert,  [Or.]  32  Pac  508.) 

Thus  it  seems  that  the  doctrine  Is  very 
jgeneral,  in  the  states  of  the  arid  region,  that 
»  water  right  becomes  appurtenant  to  the 
land  upon  which  the  water  is  used,  and  the 
^Itch,  water  pipe,  or  other  conduit  for  the 
•maXet  becomes  attached  to  the  land,  eitbei- 
A*  appurtenant  or  incident  to  the  land,  and 
^«oessary   to  its  beneficial  enjoyment,   and 
therefore  becomes   part  and   pared  of  the 
■«altr.    We  have  seen  that  the  doctrine  of 
<4he  common  law  la  substantially  the  same, 
«md  really  thore  appear  to  be  vastly  more 
weighty   teaaoDA,  under  conditions  existing 
4n  this  region,  for  holding  that  a  water  right 
Is  appurtenant  to  the  land  upon  which  the 
•water. is  used,  than  under  conditions  exist- 
ing where  the  rules  of  the  common  law  were 
developed.    The  disastrous   results  of  sepa- 
catiag  the  land   and  water  are  immensdy 
greater  here,  and,  from  consideraticms  strict- 
ly legal  and  technical,  the  Wats'  rights  seem 
fS»  be  more  thoroo^ily  appurtenant  to  the 
'lani  here  than  there.    At  coounon  law  the 
tiarrmrnt  of  a  water  rlfi^t  was  not  lost  by 
•  iMmaer,  and  it  might  be  an  eassnent  in 
■gtoea  not  ccmnected  with  land,  or  any  par- 
•jOeoIar   boiefldal   use.     Under   oor   system 
'■Shere  Is  no  such  thing  as  a  water  right  In 
■■^Mm.    The  applicatloo  of  the  water  to  some 
'4MneAclal    purpose    is    absolutely    requisite, 
a  water  right  for  purposes  at  irriga- 
can  no  more  exist,  where  there  is  no 
iaad  to  be  inlgated,  than  can  an  easement 
SBv  the  passage  of  light  to  ancient  windows 
■«xiiu.  where  there  never  wa«  any  windows. 
And  this  would  seon  to  t>e  of  the  very  es- 
«8Bc««f  appartenanoes.    Whec«  one  thing 


depends  npmi  another  for  Hs  exls 
would  seem  entirdy  proper  to  call  I 
tenant  to  that  thing  upon  which  1 
pends. 

It  was  assumed  in  argument,  on  t 
defendant  Badgette,  that  the  mort: 
possession  might  transfer  the  wat( 
separate  from  the  mortgaged  lan< 
which  the  water  was  used,  an(f  t 
power  in  the  Cheyenne  Land  &  Li 
Company,  as  mortgagor  in  possesslc 
consistent  with  the  doctrine  that  tl 
rights  were  appurtenant  to  the  lax 
which  the  water  was  used.  The  a 
might  legitimately  follow,  if  the 
premise  were  true.  But  It  is  not 
gagor  in  possession,  like  a  tenant 
or  for  years,  may  not  commit  wa 
may  be  restrained  by  injunction,  i 
tempts  it  Waste  is  anything  that 
the  inhjBritance  in  the  one  case,  or  n 
impairs  the  seciulty  In  the  other.  T 
few  things  which  are  adapted  to  ao 
both  of  these  results  to  so  great  a 
as  the  deprivation  of  agricultural 
the  arid  region  of  the  water  neces 
its  irrigation.  It  is  true  that  by  all 
thoritles  the  water  right  is  separal 
the  land  to  which  it  is  appurtenant,  i 
be  sold  separate  from  the  land, 
place  of  diversion  and  place  of  use 
changed.  But  this  is  only  when  th 
are  not  injurious  to  the  rights  of 
KIdd  V.  LahHl,  IB  CaL  182;  Striddei 
ot  Colorado  Springs,  (Colo.  Sup.)  26  1 

The  water  rights  used  upon  the  1 
quired  l^  the  Cheyenne  Land  &  Li 
Company  after  the  execution  of  i 
deed  became  subject  to  the  lien  of  t 
to  the  same  extent  as  the  land.  Th 
tenance  is  subject  to  the  same  condi 
the  principal  thing,  subject  to  Its  1 
and  entitled  to  Its  exemptions.  Tt 
lustrated  by  the  case  of  Clyne  ▼.  Wi 
supra.  The  water  right  in  contro' 
that  case  was  scqulied  after  the  e 
of  a  mortgage  on  the  land  where  tt 
was  applied.  Bat  the  water  right 
subject  to  the  mortgage,  and  passed 
of  the  land  on  foreclosure  of  the  n 
FitzeU  V.  Leaky,  72  CaL  477,  14  Pac.  : 
an  action  to  enjoin  the  defendant,  a< 
from  sdling  on  execatlMi  plaintiff's 
In  a  water  right  and  Irrigating  ditc 
judgment  on  which  the  execution  iss 
obtained  against  the  plalntUf  In  a 
action,  by  his  co-owner  In  the  dltd 
portion  «rf  the  expense  of  ccmstrac 
same^  fOr  which  he  was  liable,  bat  v 
had  failed  to  pay.  During  the  p«>( 
the  fbrmer  action,  after  the  findings 
action  had  been  filed,  but  before  the 
the  judgment,  the  plaintUT  In  the  cat 
who  was  defendant  In  the  former  ac 
ed  a  homestead  claim  upon  the  lam 
possession  upon  which  his  share  ot 

ter  was  used.    Jt-?^  '>^<1  ^^"^  *^ 

gitizodby  VjOUv 


STATE  V.  GALLAGHER. 


i  plaintiff  in  the  ditch  and  water  was 
tenant  to,  and  part  of,  hla  homestead, 
a  such  exempt  from  sale  by  Tirtae  of 
:ecutlon. 

case  at  bar  seemed,  at  first  blnsh,  to 
t  tree  from  difficulty,  presenting  some 
ons  of  very  grave  Importance,  and 
ons  of  first  Impression  In  Wyoming, 
tie  apparent  difficulties  vanish  on  being 
ached.  There  is  no  difficulty  in  hold- 
at  the  lien  of  the  trust  deed  in  question 
led  to  the  lands  acquired  by  the  gran- 
the  trust  deed,  after  the  execution  of 
ied,  and  to  all  the  interest  of  said  gran- 
all  of  the  water  rights  in  controversy, 
hat  such  lien  has  precedence  of  the 
lent  and  execution  lien  of  Blise  Frank, 
f  the  judgment  and  execution  lien  of 
sa  A.  Badgette.  The  authorities  ad- 
t  no  other  conclusion.  The  decree  of 
strict  court  will  be  modified  accordlng- 
d  the  case  wiU  be  remanded,  with  di- 
ns to  the  district  court  to  so  modify  its 


)BSB£OK,  a  J.,  and  BLAKB,  J.,  con- 


B   ex    rel.    HATES   v.    GALLAGHER 
et  al.,  Oounty  Commissioners. 

ireme  Conrt  of  Nevada.    Jan.  31,  18M.) 

JRARI  TO  Rrvisw  Pbooeeoinos  o»  Coowtt 

KD— JCBIBDICTIOM  TO  AUiOW  CLAIMS  AOAIXBT 
?TT. 

On  certiorari  by  a  taxpayer  to  review  the 
dings  of  the  county  board  in  issuing  a 
!ate  of  indebtedness  against  the  county, 
ion  by  respondent  to  file,  and  malie  part 

record,  papers  not  presented  or  made  part 

proceedings,  should  be  denied. 

Under  St  1893,  p.  121,  providing  that 
ixpayer  may  file  with  the  board  written 
ions  to  the  allowance  of  a  claim  against 
unty,  and  that  the  board  shall  table  such 
ions  for  at  least'  10  days,  after  which 
say  consider  the  claim,  unless  proceedings 
been  instituted  in  conrt  to  determine  ita 
y,  such  board  has  no  jurisdiction  to  act 
?h  claim  after  objections  have  Insen  filed, 
roceedings  instituted  in  court  to  determine 
lidity. 

riorari  by  the  state  of  Nevada,  at  the 
>n  of  William  Hayes,  to  review  the  ac- 
)f  W.  C.  Gallagher,  Abe  Travis,  and 
Scott,  county  commissioners  of  White 
:ounty,  in  Issuing  a  certificate  of  indebt- 
s  against  the  county  to  W.  L.  Davis,  and 
ilclng  an  order  directing  the  county 
>r  to  draw  his  warrant  against  the  gen- 
Cnnd  in  the  county  treasury  for  the 
Qt  of  the  claim.    Order  set  aside. 

mas  Wren  and  F.  X.  Murphy,  for  re- 
Rives  &  Judg,  for  respondent 

RPHY,  0.  J.  This  Is  an  original  pro- 
ig  or  certiorari  In  this  court  The  affl- 
sets  forth,  among  other  things:  That 
tlator  was,  and  has  been  for  more  than 
irs,  a  resident  and  taxpayer  within  the 


county  of  White  Pine.  That  since  the  first 
McHiday  of  January,  1893,  the  respondents 
were,  and  are,  the  duly  elected,  qualified,  oixt 
acting  board  of  county  commissioners  in  sloA 
for  the  county  of  White  Fln&  Tliat  on  or 
about  the  13th  day  of  May,  1876,  the  then 
board  of  county  commissioners  allowed  a 
claim  of  one  M.  W.  Henry  for  the  sum  «< 
$3,421.35.  That  on  the  same  day  the  co«b»- 
ty  auditor  audited  said  claim,  and  Issued  u- 
certificate  of  indebtedness  against  said  coun- 
ty for  the  amount,  and  delivered  the  said 
certificate  to  M.  W.  Henry.  That  on  or 
about  the  7th  day  of  November,  1SS3,  the 
relator,  for  a  valuable  consideration,  became 
the  owner  and  holder  of  sold  certificate  of 
indebtedness,  and  is  now  the  legal  owner 
thereof.  That  the  relator  has  been  informed  i 
and  believes  that  the  said  certificate  tkaa- 
been  lost  or  destroyed.  That  on  the  4th  day- 
of  December,  1893,  one  W.  L  Davis  filed.  »• 
claim  and  demand  with  the  board  of  county-' 
commissioaers,  claiming  to  be  the  owner  or 
said  cerUflcaite  of  indebtedness,  and  alleging 
that  said  certificate  had  been  lost,  and  de- 
manding that  the  board  of  county  commi»- 
sloners  make  an  order  authorizing,  commancT" 
Ing,  and  directing  the  auditor  of  said  coimty- 
to  issue  to  the  said  Davis  a  certificate  of  in-- 
debtedness  in  lieu  of  the  one  alleged  to  have ' 
been  lost  or  destroyed.  That  the  relator  ai»- 
peared  before  the  board,  and  objected  to  tbn 
issuance  of  the  certificate  to  the  said  W.  Z^ 
Davis,  which  objections  were  reduced  to 
writing,  and  filed  with  the  proceedings  of  tbe 
board;  and  tbe  board  of  county  commission- 
ers adjourned  its  sal^  meeting  from  the  4tlk 
until  the  16tb  day  of  Decemt>er,  1893.  On 
the  14th  day  of  December,  1803,  the  relator 
commenced  an  action  in  the  district  court  off 
the  state  of  Nevada,  in  and  for  the  county 
of  White  Pine,  against  the  said  W.  L.  Davto- 
and  the  board  of  county  commissioners,  to 
determine  the  validity  and  ownership  of  said- 
certificate  of  Indebtedness.  That  on  the  16th- 
day  of  December,  1893,  the  board  met  In 
special  session,  and  notwithstanding  the  fiU 
Ing  of  the  objections  to  the  making  of  any 
order  by  the  board,  and  the  commencement 
of  the  said  action  In  the  district  court,  tb» 
said  board  made  and  had  entered  an  order 
on  its  proceedings  authorizing  and  directing 
the  county  auditor  to  issue  a  new  certificate 
of  Indebtedness  to  W.  L.  Davis  In  lieu  of 
the  one  alleged  to  have  been  lost  or  de- 
stroyed, and  the  said  certificate  has  been 
issued  to  the  said  W.  L.  Davis  by  tbe  sahl 
county  auditor.  The  relator  contends  tita* 
the  board  of  county  commissioners  had  Be- 
Jurisdiction  to  make  the  order  entered  upon 
ItB  minutes  on  the  16th  day  of  December* 
1893. 

The  record  of  the  proceedings  of  the  bottrd 
of  county  commissioners  sent  up  to  thl» 
court  by  way  of  return  to  the  writ  substaai- 
tiates  the  above  facts,  except  as  to  the  owih- 
ership  of  the  certificate  of  Indebtedness;  but 
on  the  argument  of  the  case  the  counsel  for- 
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respond«it8  asked  permission  to  file  a  paper, 
and  make  It  a  part  of  the  record  in  the  case, 
which  he  clalma  Is  an  agreement  entered  Into 
by  and  between  the  relator  and  W.  L.  Davia, 
In  which  he  claims  It  to  shown  that  the 
relator  hypothecated  to  Davis  the  certificate 
of  Indebtedness  as  security  for  the  payment 
of  money.  The  affidavit  and  agreement  were 
not  presented  to,  nor  made  a  part  of  the  pro- 
ceedings of,  the  board;  and  this  conrt  can- 
not receive  and  examine  papers  in  a  proceed- 
ing of  this  nature,  which  are  neith^  a  part 
of  the  rec<»rd  aoe  of  the  proceedings  of  the 
board.  The  request  to  file  the  papers  and 
make  them  a  part  of  the  record  must  be 
denied. 

On  the  16th  day  of  November,  1893,  two 
of  the  members  of  the  board  of  county  c<Hn- 
mtosloners  met  In  the  dak's  office,  and 
signed  an  ordw  calling  a  special  meeting  of 
the  board  to  meet  on  the  4th  day  of  Decem- 
ber, 1883.  The  notice  was  served  on  the  ab- 
sent members,  and  a  copy  thereof  published 
In  the  White  Pine  News,  a  newspaper  print- 
ed and  published  at  the  county  seat  of 
White  Pine  cotmty.  On  the  4th  day  of  De- 
cember, 1893,  the  board  met  at  the  office  of 
Its  clerk,  all  members  being  pres«it  W.  L. 
Davis,  In  person  and  by  hto  attorney,  was 
])r(.>sent,  and  filed  a  petition  asking  that  a  cer- 
tificate of  Indebtedness  against  White  Pine 
county  for  the  sum  of  $3,421.35  be  Issued 
to  him,  the  said  Davis,  In  Hen  of  the  one 
that  had  been  lost  or  destroyed.  The  relator, 
William  Hayes,  In  person  and  by  attorney, 
was  also  there,  and  objected  to  the  board 
making  any  order  or  considering  said  peti- 
tion, and  asked  the  board  to  lay  the  claim 
or  demand  of  W.  L.  Davis  mi  the  table  tar 
10  days  or  more,  to  give  the  relatw  an  op- 
portunity to  institute  proceedings  in  a  court, 
of  competent  Jurisdiction  to  determine  the 
validity  of  such  claim  or  demand  of  the 
said  Davis.  The  board  did  adjourn  until  the 
16th  day  of  December,  185)3.  Such  adjourn- 
ment appears  to  have  been  taken  under  the 
provisions  of  an  act  of  the  legislature  of 
1893  (St.  1893,  p.  121)  amending  sections  16 
and  22  of  the  act  of  March  8,  1865,  "creat- 
ing a  board  of  county  commissioners  in  the 
several  counties  of  this  state  and  defining 
their  duUes."  St  1865,  p.  257,  {  22,  as  amend- 
ed, reads  as  follows:  "Any  person  being  a 
resident  and  taxpayer  of  the  county  may 
appear  before  and  file  with  the  board  of 
county  commissioners  of  the  county  wherein 
he  resides  written  objections  to  the  allow- 
ance of  any  claim  or  claims,  demand  or  de- 
mands against  the  county.  Such  objecdoa 
tn  writing  shall  properly  describe  the  claims 
or  demands  objected  to,  and  the  board  of 
county  commissioners  shall  file  the  same  and 
embody  such  objections  in  the  record  of  their 
proceedings,  and  lay  such  claims  or  demands 
on  the  tabjie  for  a  definite  period  of  time, 
not  less  than  10  days,  at  the  expiration  of 
which  time  they  may  proceed  to  consider  the 
dalms  or  demands  so  objected  to,  together 


with  the  objections,  unless  proceedin 
been  Instituted  In  a  court  of  compete! 
dlctloa  to  determine  Hie  validity  « 
claims  or  demands."  On  the  14tli 
December,  1898,  the  relator,  WlUlajn 
did  commence  an  action  in  the  dtotri< 
in  White  Pine  coimty,  by  the  filing  ot 
plaint  and  the  issuance  of  a  summon 
on,  against  the  said  W.  Ll  Davis,  aj 
member  of  the  board  was  made  a  pi 
fendant;  and  the  said  summons  was 
on  the  said  Davto  and  each  member 
board  oa  the  IStb  day  of  Deoeml>e 
On  the  16tb  day  of  December,  1£ 
board  of  commissioners  met  pursuan 
order  of  adjournment  made  on  the  4 
notwithstanding  the  filing  of  the  obj 
and  the  commencemait  of  the  ac 
court,  by  the  rdator,  the  board  of  i 
sioners  proceeded  to  consider  and  aU< 
did  order,  the  auditor  of  White  Pine 
to  draw  his  warrant  against  the  genei 
In  the  county  treasury  for  the  sum 
421.35,  in  favor  of  W.  L.  DavU.  Du 
statute  referred  to.  It  was  their  bound 
to  have  stayed  further  action  until  tl 
Hon  of  ownership  of  the  certificate 
debtedness  should  have  been  detarm 
the  district  court  Although  the  cons 
has  provided  that  the  "legislature  ah 
vide  by  law  for  the  election  of  a  b 
county  commissioners  In  each  county 
so  provides  that  such  commissicmei 
Jointly  and  Individually  perform  sucl 
as  may  be  prescribed  by  law.  It  li 
bunal  with  limited  Jurisdiction,  an 
sessed  only  of  quasi  Judicial  powers,  a 
not  proceed  except  in  strict  accordan 
I  the  mode  provided  by  statute.  It 
right  or  authority  to  adopt  any  othe 
I  than  that  provided  for  and  pointed 
;  the  statute.  It  poaseases  no  common- 
:  rtsdictiCHi  or  powers.  The  statute  to  it 
and  a  strict  adhoence  to  It  is  essent 
\  the  authorities  are  to  this  effect,  an 
can  be  no  safety  in  any  other  rule, 
were  to  hold  that  the  board  could 
the  claim  or  demand  under  conslderat 
er  the  objections  had  been  filed,  a 
commenced  in  the  district  court,  It 
defeat  the  object  of  the  tow;  and  t 
payer  would  have  no  protection  wl 
as  against  the  arbitrary  action  of  the 
Leave,  when  once  given,  to  go  out 
the  statute,  and  make  rules  and  regi 
to  govern  cases  such  as  the  one  xmi 
slderatlon,  would  be  dangerous,  not 
the  letter  but  the  spirit  of  the  tow. 

In  reply  to  the  argument  of  com 
respondent,  the  board  has  no  power 
upon  the  sufficiency  of  the  pleading 
moment  objections  were  filed  with  tl 
to  the  allowance  of  the  claim  or  ( 
against  the  county,  the  board  shoni 
discontinued  the  hearing  of  the  BubJ< 
ter,  and  the  further  considotition 
claim  or  demand  must  be  postponed 
least  10  days.    At  the  efzplratioD  of 
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t  may  proceed  to  act  upon  the  dalm 
land,  nnleBs  salt  has  been  commenced; 
suit  has  been  commenced,  and  the 
has  been  notified  of  that  fact,  It  can- 
ooeed  to  act  on  the  claim  nntll  the 
!nt  of  the  court  is  filed  in  Its  ofiloe. 
atnte  is  too  plain  to  be  misconstrued. 
Nird  has  no  discretion  In  the  matter, 
rer.  If  the  contention  of  the  counsel 
)  preval],  what  would  be  the  result? 
>ayer  appears  before  it,  and  files  his 
ons  to  the  board  taking  action  on  a 
or  demand  then  under  consideration, 
iks  that  the  matter  be  postiMued  for 
s,  to  give  him  an  opportunity  to  test 
:ality  or  ownership  of  the  claim  or  de- 
in  a  court  of  competoit  jurisdiction. 
>ard  adjourns  for  12  days.  At  the  ex- 
n  of  10  days  a  summons  is  Issued  out 
district  court  and  served  on  the  com- 
lers,  to  which  suit  the  members  of  the 
are  made  parttee  defendant  After 
?  read  the  complaint,  one  of  its  mem- 
lakes  a  motion,  the  tenor  of  which  is, 
1e  action  be  disregarded  because  the 
Lint  does  not  state  facts  sufficient  to 
nte  a  cause  of  action  against  the  de- 
lta; and  the  motion  prevails,  and  the 
proceeds,  and  acts  on  the  claim  or  de- 
Thus,  we  have  the  anomaly  of  a 
of  county  commissionM-B  passing  uppn 
iffidency  of  pleadings  In  a  case  to 
It  was  a  party  defendant  It  was  the 
f  the  1)oard,  when  it  met  on  the  16th 
(  Deonnber,  1803,  to  have  continued 
rther  hearing  of  the  matter  then  un- 
nslderatlon  until  the  final  dctermlna- 
f  the  controversy  by  the  court  There 
provision  of  the  statute  pointing  out 
ther  course.  Nor  can  we  concede  to 
luest  of  the  counsel,  and  pass  upon  the 
incy  of  the  complaint  ourselves.  That 
duty  of  the  Judge  who  presides  over 
vet  in  which  the  complaint  is  filed;  and 
our  liberal  form  of  practice,  If  the 
before  whom  the  case  Is  to  be  tried  Is 
opinion  that  the  complaint  Is  insuffi- 
le  can  and  wUl  allow  it  to  he  amended, 
he  right  of  an  individual  taxpayer  to 
mce  and  maintain  an  action  to  deter- 
Jie  legality  or  ownership  of  a  claim  or 
id  presrated  against  the  county,  we 
t  entertain  the  remotest  doubt  Upon 
ibject  the  supreme  court  of  the  United 
,  In  the  case  of  Crampton  v.  Zabrlskle, 
S.  600,  said:  "Of  the  right  of  resident 
'«3  to  lnv<Ae  the  intorposition  of  a 
>f  equity  to  prevent  an  illegal  dlsposl- 
f  the  moneys  of  the  county,  or  the 
creation  of  a  debt,  which  they.  In 
m  with  other  property  holders  of  the 
,  may  otherwise  be  compelled  to  pay, 
is,  at  this  day,  no  serious  question. 
ght  has  been  recognized  by  the  state 
in  numerous  cases;  and  from  the  na- 
f  the  powers  exercised  by  municipal 
ations,  the  ^reat  danger  of  their  abuse, 
le  necessity  of  prompt  action  to  pre- 


yent  irremediable  Injury,  it  would  seem 
eminently  prop»  for  courts  of  equity  to  In- 
terfere, upon  the  application  of  the  taxpayer 
of  a  county,  to  prevent  the  consummation 
of  a  wrong,  when  the  officers  of  those  cor- 
poratltMis  assume.  In  excess  of  their  powers, 
to  create  burdens  upon  property  hinders." 
For  authorities  on  this  subject,  see  Dill.  Mun. 
Corp.  (3d  Ed.)  §  914  et  seq.  Prior  to  the  «i- 
actment  of  the  statute  of  1803,  under  and  by 
virtue  of  section  1062,  Gen.  St.,  any  taxpayer 
of  the  county  might  appear  before  the  board 
of  county  commissioners,  and  oppose  the  al- 
lowance of  any  claim  or  demand  against  the 
county,  but  the  act  did  not  stay  the  proceed- 
ings of  the  board.  It  might  entertain  the 
objections,  or  disregard  them,  as  to  It  might 
seem  fit  There  was  no  appeal  from  its  deci- 
sion, and  the  taxpayer  was  without  a  remedy, 
except  by  filing  a  bill  In  equity  and  asking  for 
a  restraining  order,  which.  In  the  majority 
of  cases,  on  account  of  the  absence  of  the 
Judge  from  the  county,  could  not  be  done 
until  afttf  the  mischief  complained  of  had 
been  consummated.  The  act  of  1803  was 
passed  with  a  view  to  remedy  the  defect  In 
the  law,  and  when  objections  are  filed  to 
the  allowance  of  a  claim  or  demand  the 
board  must  discontinue  the  further  consid- 
eration of  the  claim  or  demand  for  at  least 
10  days.  If  at  the  end  of  10  days  no  suit 
has  been  commenced,  the  board  may  pro- 
ceed and  pass  upon  the  claim  or  demand; 
but  if  a  suit  has  been  commenced  the  board 
is  divested  of  all  Jurisdiction,  and  cannot 
act  until  the  final  determination  of  the  oon- 
troveray  by  the  court,  for  its  duties  are  d^- 
nltely  prescribed  by  the  act,  and  It  cannot 
exceed  the  powers  therein  conferred  upon 
it  It  therefore  follows  that  the  board  of 
county  commissioners  of  White  Pine  coun- 
ty had  no  Jurisdiction  over  the  subject-mat- 
ter on  the  16th  day  of  December,  1808;  and 
the  order  made  and  entered  on  Its  minutes 
on  that  day,  authorizing  and  directing  the 
auditor  of  White  Fine  county  to  draw  his 
warrant  against  the  general  fuhd  in  the 
county  treasury.  In  favor  of  W.  L.  Davis, 
for  the  sum  of  $3,421.86,  was  absolutely  null 
and  void,  and  most  be  set  aside,  and  It  la 
80  ordered. 

BIGBIiOW  and  BELKNAP,  JJ.,  concur. 


PARAGOONAH   FIELD   &  CANAL  CO.  et 
al.  V.  EDWARDS. 

(Supreme  Court  of  Utah.    Jan.  20,  1894.) 

Afpsal — Review — ^MoniriCATtox  of  Judombht. 

1.  Where  the  statement  on  motion  for  a 
new  trial  contains  no  specification  of  errors, 
as  required  by  Comp.  Laws,  i  3402,  Bubsec.  3, 
and  no  affidavits  are  used  on  the  motion,  the  or- 
der denying  the  new  trial  will  not  be  reviewed 
on  ara>eal, 

2  1 


2.  The  fact  that  a  decree  is  uncertain  and 
ambiguous  in  some  particulars  is  no  ground  for 
reversal  on  appeal,   where  all  the  papers 
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before  the  mpreme  court,  and  the  decree  may 
be  modified  hj  it  without  injustice  to  any  of 
the  parties. 

Appeal  from  dlatrlct  court,  second  district; 
T.  J.  Anderson,  Justice. 

Action  by  the  Paragoonah  Field  &  Canal 
Company  and  others  against  William  Ed- 
wards to  enjoin  defaidant  from  Interfering 
with  the  water  in  Red  creek.  From  a  Judg- 
ment tat  plaintiffs,  defendant  appeals.  Mod- 
ified. 

Barlow  Ferguson  and  S.  A.  Kenner,  for 
appellant  Presley  Denny  and  John  W. 
Judd,  for  respondents. 

SMITH,  J.  In  this  case  tbere  is  an  appeal 
from  the  Judgment  and  from  an  order  deny- 
ing defendant's  motion  for  new  triaL  The 
appeal  from  the  order  denying  a  new  trial 
must  be  disregarded.  The  statement  on  mo- 
tion for  new  trial  was  settled  and  signed  by 
the  Judge,  and  the  motion  for  a  new  trial 
was  founded  on  it  The  statement  contains 
no  spedflcatlons  of  insufficiency  of  the  evi- 
dence, or  of  errors  of  law.  There  were  no 
affldavits  used  on  the  motion.  Section  3402, 
subsec.  3,  of  the  Compiled  Laws,  provides, 
among  otber  things:  "If  no  specifications  be 
made,  the  statement  shall  be  disregarded  on 
the  hearing  of  the  motion."  It  results  there- 
from that  the  statement  must  be  disregarded 
hwe,  and  without  it  there  is  nothing  to*be 
considered  on  the  appeal  from  the  order  de- 
nying the  new  trial. 

This  leaves  nothing  to  be  considered  except 
the  appeal  from  the  Judgment,  and  as  to 
whether  the  Judgment  is  right  must  be  de- 
termined from  the  Judgment  roll.  We  will 
not  undertalte  an  analysis  of  the  pleadings, 
findings,  and  decree,  which  constitute  the 
Judgment  roll.  One  point  only  is  made, 
which  we  deem  it  necessary  to  consider,  and 
that  Is  that  the  decree  is  uncertain  and  am- 
Ugnous  in  certain  particulars.  We  think 
this  o)>Jection  is  well  taken,  but,  as  all  the 
papws  are  before  us,  we  deem  it  best  we 
should  direct  a  modification  of  the  decree,  as 
we  may  do  without  injustice  to  any  of  the 
parties  concerned.  We  therefore  direct  that 
the  cause  be  remanded  to  the  coort  below, 
with  directions  to  enter  the  following,  instead 
of  the  decree  appealed  from,  to  wit: 

"Decree. 

"Decree  of  Court,  Enjoining  Maintenance  of 
Dam. 

"This  cause  havintr  been  regularly  called 
and  tried  by  the  court,  and  the  findings  of 
fact  and  conclusions  of  law,  and  the  de- 
cision thereon.  In  writing,  having  been  ren- 
dered, 'Wherein  judgment  in  favor  of  plain- 
tiffs and  against  defendant,  and  for  costs, 
on  motion  of  attorney  for  plaintiffs  it  is 
ordered,  adjudged,  and  decreed  that  plain- 
tiffs have  Judgment  as  prayed  for  in  this 
complaint;  that  defendant,  his  servants, 
agents,  and  employes,  be  perpetually  enjoined 


and  restrained  from  dlvvting  or  nsl 
water  from  the  regular  channel  of  Ret 
Iron  county,  Utah,  except  as  <xAereA 
said  company  plaintiff,  or  from  divert 
said  waters  from  running  by  the  dv 
of  the  other  plaintiffs,  or  the  ditches  i 
by  said  dwellings,  except  by  order 
plaintiff  corporation,  but  that  the  san 
be  allowed  to  flow  as  heretofore,  prioi 
diversion  complained  of,  under  the 
of  said  corporation;  that  defendant 
quired  to  remove  from  the  ditches  i 
to  the  Paragoonah  field,  and  by  the  dv 
of  the  other  plaintiffs  herein,  all  dai 
obstructions  preventing  the  water  froi 
Ing  at  all  times  as  heretofore  by  said 
Ings  and  down  to  said  field,  and  as  i 
by  said  company,  or  the  directors  1 
and  restrained  from  placing  in  said 
any  obstructions  preventing  the  wate 
flowing  as  heretofore  and  at  the  time 
organization  of  the  said  company,  a 
onto  new  lands  not  included  in  sali 
and  that  plaintiffs  have  Judgment  fc 

costs,  taxed  dollars." 

It  is  further  ordered  that  each  par 
their  own  costs  on  this  appeal;  eacl 
to  pay  one-half  of  the  costs  of  the  c 
this  court 

MINER  and  BARTCH,  JJ.,  concor. 


WILSON  V.  KIESEL  et  aL* 
WILSON  V.  CANNON  et  aL 
{Supreme  Court  of  Utah.    Jan.  29,  1 

CORPOBATIOKB  —  '  StOCKHOLDEK'S  LiABI 
FBADDn-EST  Jdt>omest  —  ASSIONIfaXT^ 
ERT — Real  Partt  is  Interest — Ajtent 

1.  A  stockholder,  though  he  is  him 
Unquent  on  his  subscription,  may  main 
action  against  other  delinquent  stockbo 
enforce  payment  of  a  judgment  obtained 
against  the  corporation,  but  he  must  co: 
ratably  with  the  other  stockholders  to  t 
ment  of  the  amount  due  him. 

2.  A  judnnent  against  a  corporatioi 
amount  largely  in  excess  of  plaintiff's  cli 
tered  by  consent  of  its  president  who  h 
self  acquired  an  interest  therein,  is  n 
elusive  on  the  stockholders  in  an  action 
against  them  to  enforce  liability  on  theii 
subscriptioDs;  and  they  may,  in  snch 
contest  the  daim  on  which  the  jndgi 
founded. 

3.  A  delivery  of  an  assignment  of 
in  suit  to  a  person  jointly  interested  in  i 
chase  with  the  assifmee  named  in  the 
ment  must  be  deemed  to  have  been  aasc 
by  the  assignee,  where  he  subsequentl 
payments  to  the  assignor  in  accordance 
prOTisioDS,  and  hence  the  assignor's  titl< 
by  tlie  assifrnment 

4.  A  plaintiff  in  a  pending  suit  who 
'  his  interest  in  the  claim  liefore  obtainiE 
i  ment  against  defendant,  cannot  maintaii 
I  tion  in  his  own  name  on  the  judgment  ■ 
:  is  not  the  real  party  in  interest,  within  i 
\  Laws  1888,  §  3169. 

I  5.  A  complaint  in  an  action  not  bro 

I  the  real  party  in  interest  cannot  be  ame) 
I  the  substitution  of  the  p~r>er  party,  t 
wholly  new  or  different  iB«ofe  would  be  pi 
1  by  reason  of  the  change  of  idnintiffs. 


'  Rehearing  denie^Q  [g 
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from  district  court,  Wehet  county; 
.  Miner,  Justice. 

by  Peter  Wilson  against  F.  J.  Klesel 
rs  to  enforce  defendants'  liability  on 
paid  subscriptions  to  the  stocl^  of  a 
on.  There  was  a  judgment  in  favor 
Iff  as  against  defendants  F.  J.  Can- 
others,  and  against  him  as  to  def end- 
eael  and  others.  Plaintiff  appeals 
it  part  of  the  Judgment  in  favor  of 
Its  Klesel  and  others,  and  defend- 
anon  and  others  appeal  from  that 
the  Judgment  in  favor  of  plaintiff. 

ifacmlllan  and  Ogden  Hlles,  (Suther- 
lowat,  of  counsel,)  for  plaintiff.  A. 
'ood,  for  defendants. 

[,  J.  This  Is  an  action  by  plaintiff, 
ms  to  be  a  Judgment  creditor  of  the 
'ower  Company,  against  the  dcftend- 
lO  ore  alleged  to  be  delinquent  sub- 
to  the  capital  stock  of  that  company, 
ged  that  the  Ogden  Power  Company 
oration,  and  is  insolvent;  that  plaln- 
gment  is  unpaid;  that  this  action  Is 
on  behalf  of  plaintiff  and  the  other 

of  the  corporation.  Defendants 
ad  26  others  answered,  denying  the 

allegations  of  the  complaint,  and 
by  way  of  affirmative  defense  that 
was  a  delinquent  subscriber  to  the 
toclt  of  the  Ogden  Power  Company, 
lamahan,  and  Anderson  also  pleaded 

of  their  subscription;    and  by  way 

complaint  defendants  alleged,  in 
s,  that  plaintltrs  Judgment,  on  which 
in  was  founded,  was  fraudulently  ob- 
r  coUusion  with  the  president  of  the 
Power    Company,    who,    with    one 

had  purchased  the  claim  on  which 
:ment  was  rendered,  and  who  con- 
I  the  Judgment  fraudulently.  It  was 
alleged   that  no  more  than   $2,000 

the  plaintiff  on  the  claim  sued  on, 
the  Judgrment  was  rendered  for  $22,- 
Defendnnts  asked  that  plaintiff's 
t  be  canceled,  and  that  he  take  notb- 
tintlff  answered  the  cross  complaint 
»e  was  tried  by  a  referee,  who  re- 
Indings  of  fact  and  conclusions  of 
which  Judgment   was   entered   dis- 

the  cross  complaint,  and  giving 
t  for  plaintiff  against  all  of  the  de- 

except  Klesel,  Cnmahan,  and  An- 
ind  as  to  these  three  the  Judgment 
nst  the  plaintlfl,  on  the  ground  that 
1  paid  their  subscription.  Plaintiff 
'rom  the  Judgment  In  favor  of  Klesel, 
a,  and  Anderson,  and  defendants 
and  23  others  appeal  from  the  judg- 
ilnst  them. 

itory  of  the  transactions  out  of  which 
ation  arose,  as  disclosed  by  the  rec- 
in  brief  as  follows:  The  Ogden 
iompany  was  Incorporated  on  April 
On  March  1,  1890,  Wilson  had  en- 
9  three  contracts  to  construct  certain 


/ 


works,  which  were  Intended  for  the  benefit 
of  this  corporation,  subsequently  organized. 
Work  was  commenced  by  Wilson,  March  14, 
1890,  and  he  ceased  work  on  3Iay  13,  1890. 
On  May  15,  1890,  plaintiff  began  an  action 
against  the  Ogden  Power  Company  to  re- 
cover $22,405.15.  On  June  1,  1800,  H.  H. 
Henderson  became  president  ot  the  Ogden 
Power  Company,  and  shortly  af tt}rw(irJ8  the 
corporation  filed  answer,  denying  Wilson's 
claim,  and  this  answer  was  vcrlDed  by  Hen- 
derson. On  September  22,  1890,  Wilson  sold, 
assigned,  transferred,  and  made  over  to  Jo- 
seph Brlnker  all  his  right,  property,  claim. 
and  Interest  In  and  to  all  claims  and  demnndd 
against  the  Ogden  Power  Company.  This 
assignment  was  for  a  sufildent  Ci>n3kler£illoii, 
was  In  writing,  and  was  placed  In  the  safu 
of  Henderson  In  an  office  occupied  by  Brlnk- 
er, Henderson,  and  Wilson's  attorney.  This 
assignment  was  negotiated  for  and  obtained 
by  Henderson  for  the  Joint  boneflt  of 
Brlnker,  Henderson,  and  Mr.  GarreLSon,  of 
Sioux  City,  Iowa,  and  Mr.  Blgelow,  of  0^- 
den.  On  October  25,  1890,  KlQiball  &  Alli- 
son, attorneys  for  the  Ogden  Power  Company 
In  the  suit  of  Peter  Wilson  against  it,  ap- 
peared In  open  court,  and  coQ.sentPd  to  a 
Judgment  in  favor  of  Wilson  for  the  full 
amount  claimed  by  Wilson.  This  Is  the  Judg- 
ment on  which  this  suit  is  fotmded.  Klmbiill 
&  Allison  consented  to  this  Judgment  uuder 
the  Instruction  and  direction  of  Henderson, 
president  of  the  company.  The  board  of 
directors  of  the  power  compauy  had  nv 
knowledge  of  such  instructions  bdng  giyen. 
On  June  17,  1892,  execution  Ismied  on  thi.-i 
Judgment,  and  on  June  22,  IBui,  it  was  re- 
turned wholly  unsatisfied.  On  June  23,  1S92. 
this  action  was  commenced.  Reft'trlu};  agniu 
to  the  organization  of  the  corpora  tiun.  Kiescl, 
Camahan,  and  Anderson  ea<^  severally  sub- 
scribed to  the  capital  stock  of  tbe  Ogdei. 
Power  Company  the  sum  of  $5,000,  and  tlm 
plaintiff,  Wilson,  subscribed  $2,500  to  such 
capital  stock.  Wilson  has  paid  $250  on  his 
subscription,  and  no  more.  On  -iprll  2G, 
1800,  Klesel,  Carnahan,  and  Aodt-rsau  con- 
veyed to  the  Ogden  Power  Comptiny  land 
necessary  for  its  use,  of  the  value  of  more 
than  $40,000,  and  accepted  in  payment  thero 
for  $15,000  In  paid-up  stock  in  thu  company 
and  $25,000  in  notes  of  the  comiiatiy,  Becure<l 
by  mortgage  on  the  land  coayeyed.  This 
mortgage  has  been  foreclosed,  and  Klesel, 
Camahan,  and  Anderson  have  purcliased  tbe 
land  under  the  foreclosure  sale.  At  tbe  ilrai? 
plaintiff  commenced  this  suit  be  h.id  in  hU 
possession  the  following  property,  belonging 
to  the  Ogden  Power  Company:  Porsoiial 
property  of  the  value  of  $2,740.  At  the  time 
the  Judgment  in  favor  of  Wilson  was  ren- 
dered he  had  received  money  and  property 
on  his  claim  that  should  have  been  iT^^lited, 
and  was  not,  to  the  amount  of  ;(4!,58S.50. 
The  total  amount  due  Wilson,  allowliig  none 
of  the  above  credits,  on  June  1,  ISOO,  accord- 
ing to  his  own  claim,  (which  la,  on  Um  face^ 
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in  one  or  two  particulars,  erroneous  In  his 
faror.)  Is  $18,332.41.  That  at  the  date  the 
judgment  In  his  favor  was  rendered,  if  be 
be  charged  with  his  own  unpaid  subscription, 
and  with  the  credits  he  admits  to  be  CMxect, 
and  with  the  property  of  the  power  company 
which  he  had  in  his  possession,  the  amount 
due  Idm  could  have  been  no  greater  sum  than 
$6,752.91. 

The  questions  raised  on  the  appeal  of  Can- 
non and  others  from  the  Judgment  in  favor 
of  plaintiff  and  against  them,  are  as  fol- 
lows: (1)  Can  plaintiff,  while  a  delinquent 
subscriber  himself,  maintain  this  action  in 
equity  against  other  delinquent  subscribers? 
<2)  Was  the  Judgment  at  law  in  Wilson's  far 
vor,  taken  by  consent,  October  25,  1890,  for 
$22,405.15,  fraudulent  and  void?  (3)  If  that 
Judgment  is  valid,  can  plaintiff  maintain  an 
action  on  it?  Is  he  the  real  party  in  inter- 
est? The  question  on  plaintiff's  appeal  is: 
Did  Kiesel,  Carnahan,  and  Anderson  pay  their 
subscriptions  to  the  corporate  capital  by  the 
conveyance  of  land  made  April  26,  1890? 

Upon  the  first  question  the  defendants  in- 
sist that  plaintiff  cannot  ask  equity  to  give 
him  relief  against  them  unless  he  himself  first 
do  equity  by  paying  up  his  own  delinquent 
subscription.  While  the  question  is  argued 
at  considerable  length  in  the  briefs  for  both 
plaintiff  and  defendant,  neither  tide  cites  any 
authority  on  the  point  We  have,  however, 
examined  the  matter  as  fully  as  oiur  time 
and  facilities  permit  The  case  of  Bissit  v. 
Navigation  Co.,  -15  Fed.  353,  holds  squarely 
that  such  delinquent  stockholder  can  main- 
tain such  action.  To  the  same  effect  is  note 
2,  p.  215,  of  Cook  on  Stock  and  Stockholders. 
On  the  contrary,  the  supreme  court  of  Mary- 
land, in  the  case  of  Weber  v.  Fickey,  47  Md. 
199,  holds  that  he  cannot  maintain  such  ac- 
tion. We  are  Inclined  to  adopt  the  rule  de- 
clared In  Bissit  T.  Navigation  Co.,  to  wit, 
that  he  may  maintain  the  action,  but  tiiat  he 
must  contribute  pari  passu  with  the  other 
stockholders  to  the  payment  of  the  amoimt 
due  him,  if  any. 

The  second  question  on  defendants'  appeal, 
to  wit  was  Wilson's  Judgment  fraudulent? 
presents  many  intricate  and  difficult  ques- 
tions of  fact  In  the  first  place,  as  shown 
by  the  statement  of  facts  already  made,  it  Is 
apparent  that,  according  to  the  facts  found, 
and  shown  in  the  record,  this  Judgment  was 
for  a  grossly  exorbitant  sum.  It  was  re- 
duced some  $6,500,  with  the  consent  of  plain- 
tiff on  the  trial  of  this  case  in  the  court  be- 
low; but  it  should  tiave  been  reduced  for  a 
very  much  larger  sum,  to  wit,  $4,426.79, 
which  has  accrued  as  interest  etc.,  since  the 
date  of  the  Judgment;  also  the  amount  of  his 
unpaid  subscription,  $2,250;  and  in  equity 
he  ought  also  to  be  charged  with  the  property 
in  his  hands,  of  the  value  of  $2,740.  So  that 
in  addition  to  the  credit  on  the  Judgment 
made  by  the  court  below,  it  woidd  appear 
from  the  record  before  us  that  the  amount 
•of  the  Judgment  ought  to  have  beoti  reduced 


by  the  further  sum  of  $9,396.79.  W 
intend  to  adjudicate  the  question  ai 
amount  due  plaintiff  in  this  opinion, 
pressly  disclaim  any  intention  to  ma 
adjudication.  But  the  above  facts 
from  the  record  before  us,  and  are 
to  in  this  connection  upon  the  qnestli 
whether  or  not  the  Judgment  sued  ot 
action  Is  fraudulent  or  not  In  ad^ 
the  fact  that  the  Judgment  is  appare 
too  large  a  sum,  is  the  further  fact 
September  22,  1890,  this  claim  on  w 
Judgment  Is  founded  was  assigned, 
have  seen,  to  Brlnker,  who  was  at  1 
Jointly  interested  with  Henderson  In 
chase;  and  the  Judgment  was  cons< 
on  October  25,  1890,  at  the  instance 
the  authority  of  Henderson,  withi 
knowledge  or  consent  of  the  l>oard  o 
ors  of  the  power  company.  In  othei 
it  ap'pears  that  Henderson  was  inter 
obtaining  this  Judgment  against  tta< 
company,  and  yet,  as  president  of  t 
pany,  he  consented  to  its  entry,  or  ra 
rected  the  company's  attorneys  to 
which  they  did.  Is  such  a  Judgmeui 
tered,  conclusive  on  the  stockholder 
think  not  In  the  language  of  Judge 
in  Bissit  r.  Navigation  Co.,  supra:  ' 
satisfied  that  the  complainant's  Jndgi 
put  it  mildly,  was  unfairly  obtained, 
an  amount  greatly  in  excess  of  t 
due."  Now,  in  this  suit  is  the  first  < 
nity  the  stocldiolders  have  had  to  inqi 
the  validity  of  plaintiff's  claim  agal 
corporation,  and,  all  other  matters  as 
Judgment  in  plaintUTs  &vor  wonld 
be  reversed,  in  order  to  attotd  the  st 
ers  an  opportunity  to  ccmtest  this  d 
fore  a  master  or  the  court  below.  T 
the  course  taken  in  the  Bissit  Case,  a 
ferred  to,  and  seems  to  be  abundan 
ported  by  authority.  In  the  absoice  < 
or  mistake  in  obtaining  Judgment 
the  corporation,  of  course  the  Jndgi 
conclusive  on  the  stocliholders,  (H< 
Railway  Oa,  17  OlUo,  187;  Donw 
Coolbaugh,  6  Iowa,  300;  Came  v.  E 
39  Me.  35;)  but  if  the  Judgment  aga 
corporation  was  obtained  by  trt 
through  collusion  with  the  company's 
the  stockholders  may  obtain  relief 
equitable  proceedings,  (Mor.  Priv. 
619;)  and  the  Judgement  may  be  im 
for  fraud  or  coUusion  by  cross  bill  in 
tion  upon  it  (Conway  v.  Duncan,  28  < 
102;  Bank  y.  Stevens,  1  Ohio  St  233 
There  is,  however,  anotbv  qnestioi 
which  appears  to  call  for  an  absolut 
sal  of  the  Judgment  in  favor  of  plain 
an  affirmance  of  that  in  favor  of 
Carnahan,  and  Anderson.  On  Septei 
1890,  the  plaintiff,  Peter  Wilson,  ms 
executed  the  following  paper:  "Tlii 
certify  that  I,  Peter  Wilson,  of  Ogdi 
Utah,  for  and  In  consideration  of  the 
five  thousand  ($5,000)  dollars,  to  me 
paid  and  to  be  paid,  hereinafter  ex 
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thoiuumd  dollars  In  stock  or  bonds 
[irered  to  me  as  hereinafter  provld- 
lelr  value  and  equivalent  in  money; 
;o  say:   Two  thousand  ($2,000)  drt- 

Interest  thereon  from  the  2%rd  of 
A.  D.  1S90,  paid  at  the  date  hereof; 
sand  dollars,  to  be  paid  thirty  days 
te  hereof;  one  thousand  dollars,  to 
sixty  days  from  date  hereof;  one 
1  dollars,  to  be  paid  ninety  days 
te  hereof;  also  five  thousand  dol- 
tock  or  bonds  of  the  Ogdoi  Powor 
^  a  corporation,  to  be  delivered  els 
stock  or  bonds  thereof  on  or  before 
I  for  the  last  payment  of  money 
rovided,  however,  that  the  assignee 
■  named,  or  his  assigns,  may  pay  the 
le  of  such  stock  or  bonds,  at  his  op- 
iea  of  such  stock  or  bonds,— I  have 
igned,  transferred,  and  made  over, 
hereby  sell,  assign,  transfer,  and 
rer,  unto  Joseph  Brinker,  all  my 
Dperty,  claim,  and  interest  in  and  to 
a  and  demand  against  the  Ogden 
lompany  in  suit  in  the  first  Judicial 
K>nrt,  Utah  territory,  for  wwk  and 
ae  and  materials  furnished  for  said 

upon  the  sevoral  contracts  mention- 
;et  out  in  the  complaint  in  said  suit, 
said  Brinker  may  be  8ul)stituted  for 
alntiir  in  the  said  suit  It  is  further 
od  that  the  stock  so  as  aforesiiid  to 
ered  to  me  shall  be  taken  to  in- 
3  twenty-flve  shares,  the  same  here- 
ub8crll>ed  for  by  me,  on  which  I 
'etofare  paid  two  hundred  and  fifty 
oUars,  which  latter  sum  is  to  be 
in  addition  to  the  five  thousand  dol- 
In  before  provided  to  be  paid  as  part 
nsideration  of  this  assignment.   Wit- 

hand  and  seal  this  22nd  day  of 
er,  1890.  [Signed]  Peter  Wilson." 
ressly  found  by  the  forty-ninth  flnd- 
nct  that  this  paper  was  made  and 

at  the  instance  and  request  and 
:  to  negotiations  conducted  by  Hen- 
rith  Wilson;  that  Hend«-son  acted 
iterest  of  liimself,  Brinker,  Garret- 

Bigelow,  and  the  assignment  was 
*  all  of  them,  althongh  it  was  taken 
ime  of  Brinker  alone.  By  the  forty- 
iding  it  is  shown  that  Henderson 
iker  occupied  a  single  room  as  an 
Id  in  this  oflElce  there  was  a  single 
Ich  was  the  property  of  Henderson; 
er  the  execution  of  the  written  as- 
;  it  was  deliv«-ed  by  Wilson  to 
>n,  who  put  it  in  the  safe,  and  kept 
January,  1893,  when  he  delivered  it 
i  Biles,  Esq.,  who  was  attorney  for 
and  also  for  Brinker  and  Hender- 
the  fiftieth  finding  it  is  shown  that 
paid  ^,000  to  Wilson  on  the  con- 
a  named  in  the  assignment  before 
25,  1880.  The  court  below  found 
36  facts  constitated  no  delivery  of 
ng,  and  hence  that  Wilson's  title  to 
a  did  not  pass.    We  cannot  concur 


in  that  view.  We  hold  that  the  delivery  of 
this  writing  to  the  partner  or  Joint  owner 
of  the  obligee  named  in  It  for  the  Joint  use 
and  ben^t  of  the  parson  to  whom  it  was 
delivered  and  the  obligee  named  Is  a  good 
delivery.  Bven  a  delivery  to  a  disinterested 
third  person  for  the  obligee  Is  a  good  de- 
livery If  assented  to  by  the  obligee.  See 
5  Amer.  &  Eng.  Enc.  Law,  p.  448,  and 
cases  cited  in  note.  It  must  be  assumed  that 
Brinker  knew  of  the  delivery  to  Henderson, 
and  assented  to  it,  because  it  is  expressly 
found  that  he  subsequently  made  the  first 
two  payments  ($3,000)  in  accordance  with 
its  provisions.  Notwithstanding  Wilson  by 
this  assignment  ported  with  bis  title  to  the 
demand  he  bad  sued  on,  still  his  assignee  had 
the  right  to  prosecute  that  action  at  law 
against  the  corporation  to  Judgment  in  the 
name  of  Wilson.  We  so  held  at  the  lost  term 
of  the  court  in  the  case  of  Bank  v.  Hapgood, 
33  Pac.  241.  But  here  another  suit  founded 
on  that  Judgment  and  against  other  parties  is 
brought  in  the  name  of  Wilson.  Can  it  be 
maintained?  This  precise  question  was  be- 
fore the  supreme  court  of  California  in  the 
case  of  Dubbers  v.  Goux,  51  Cat.  153,  and 
was  decided  in  the  negative,  and  in  the  same 
case  it  is  held  that  the  complaint  cannot  be 
amended  by  the  substitution  of  the  real  party 
In  Interest  The  statute  of  Utah  (2  Comp. 
Laws  188S,  {  3169)  declares  that  every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  certain  cases,  which 
do  not  in  any  wise  affect  the  question  at 
bar.  This  language  does  not  admit  of  doubt 
as  to  Its  meaning.  The  real  party  in  inter- 
est at  the  beginning  of  the  action  must  pros- 
ecute it  in  his  own  name.  It  is  not  neces- 
sary to  enlarge  upon  the  reasons  for  this 
rule,  or  to  cite  decisions  under  It;  it  is  suf- 
ficient for  us  to  know  what  the  law  is,  and 
it  is  our  duty  to  enforce  it. 

We  are  also  of  opinion  that  the  com- 
plaint cannot  be  amended  in  this  respect. 
The  reasoning  of  the  supreme  court  of  Cali- 
fornia in  Dubbers  v.  Goux,  supra,  on  this 
point,  seems  to  us  to  be  conclusive.  It  is 
sufficient  for  us  to  say  that  in  the  present 
case  an  action  by  the  assignee  on  this  Judg- 
ment would  present  a  wholly  different  Issue 
to  that  tendwed  in  the  present  action;  It 
would,  in  fact,  l>e  a  new  and  different  action 
by  the  simple  change  of  plaintiffs.  As  the 
nominal  plaintiff,  Wilson,  had  no  Judgment 
or  other  cause  of  action  against  these  de- 
fendants when  he  brought  them  into  court, 
it  is  quite  apparent  tliat  he  cannot,  in  Justlcev 
complain  if  his  action  Is  dismissed  at  Ills 
cost,  and  the  assignee  cannot  complain,  be- 
cause be  has  never  sought  any  Judgments 
against  the  defendants.  The  apparently 
close  relations  between  Wilson  and  his  as- 
signees does  not  in  any  way  affect  this  cxm- 
clnslon,  except  to  emphasize  the  Justice  of  it, 
and  to  add  strength  and  color  to  the  claim 
made  at  the  bar  that  tliis  action  was  not 
];H:osecated  In  good  faith. 
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We  are  of  tbe  opinion  that  the  excefttlons 
of  defendants  Gannon  and  others  to  the 
master's  repent  of  facts,  and  tbe  assign- 
ment of  ecror  here  that  on  the  facts  found 
the  Judgment  below  Is'  against  law,  are 
both  well  taken,  and  that  on  this  appeal  tbe 
cause  should  be  reversed,  and  remanded  to 
tbe  court  below,  with  directions  to  dismiss 
tbe  action.  This  concliision  renders  It  un- 
necessary to  pass  on  the  question  raised  on 
plaintiff's  appeal  as  to  whether  or  not  Klesel, 
Camahan,  and  Anderson  had  paid  their  sub- 
scription to  tbe  capital  of  tbe  Ogden  Power 
Company. 

BARTCH,  J.,  concnrs. 


SOOIBTEJ    ANONYMB    DBS    MINES    DE 
LEXINGTON  t.  OLD  JORDAN  MIN- 
ING &  MILLINQ  CO. 

(Supreme  Court  of  Utah.    Jan.   12,  1894.) 

C0STIIACT8— What  Abb — Hodificatton. 

1.  Plaintiff's  agent  wrote  a  letter  to  de- 
fendant, its  cotenant  in  a  water  ditch,  suggest- 
ing that  repairs  were  necessary,  and  that  there- 
after the  ditch  be  Icept  in  good  condition,  each 
party  piling  one-balf  the  expense.  Defendant 
answered  that  the  suggestion  was  right,  and 
stated  that  it  would  direct  its  manager  to  co- 
operate with  plaintiff,  and  examine  the  prop- 
ertjj  and  report  what  repairs  were  necess.iry. 
Jlela,  that  such  correspondence  constituted  a 
contract  binding  each  party  to  pay  one-half  of 
the  expenses  thereafter  necessarily  incurred  in 
keeping  the  ditch  in  repair. 

2.  Subsequent  letters  to  plaintiff  by  de- 
fendant, indicating  a  desire  on  its  part  to  modi- 
fy the  contract  so  that  plaintiff  should  pay  for 
all  repairs  while  using  the  water,  and  that  it 
should  reimburse  plaintiff  for  one-half  when  it 
beidna  to  use  the  water,  are  not  binding  on 
plaintiff,  which  regularly  and  continuously  de- 
manded of  defendant  one-half  the  expenses  in- 
curred In  making  the  repairs. 

• 

Appeal  ftom  district  court.  Salt  Lake  coun- 
ty; C.  S.  Zane,  Justice. 

Action  by  the  Sodete  Anonyme  des  Mines 
de  Lexington,  a  corporation,  against  the  Old 
Jordan  Mining  &  Milling  Company,  for  one- 
balf  the  moneys  expended  by  plaintiff  In 
keeping  in  repair  a  water  ditch  owned  joint- 
ly by  both  parties.  From  a  Judgment  for 
plaintiff,  deftmdant  appeals.     Affirmed. 

Bennett,  Marshall  &  Bradley  and  Williams 
&  Van  Coitt,  for  appelant  Marshall  & 
Royle,  for  respondent 

SMITH,  J.  This  is  an  action  bj  the  plain- 
tiff against  the  defendant  to  recover  the  sum 
of  $4,675.98,  wltb  Interest  thereon  from  the 
6tta  day  of  July,  18S8,  until  paid,  tbe  same 
being  one-half  of  certain  moneys  paid  out, 
and  expenses  incurred,  by  the  plaintiff  In 
keeping  in  repair  a  certain  water  ditch  or 
canal  owned  Jointly  by  the  plaintiff  and  de- 
fendant Tbe  plaintiff  claims  that  this 
money  was  paid  out  by  it  under  and  pur- 
suant to  a  written  contract  whereby  tbe  de- 
fendant was  to  pay  one-half  of  sucb  ez- 


penses.  Hie  allegation  of  tbe  comp 
shown  in  the  abstract  in  relation  to 
tract,  is  as  follows:  That  between  1 
of  October  22  and  November  5,  18S 
tiff  and  defendant  being  tenants  in 
as  aforesaid,  agreed  and  contracted 
Ing,  one  with  the  other,  that  tbey  1 
once  make  the  necessary  repairs 
canal,  and  thereafter  ke^  tbe  same 
order,  make  the  necessary  repairs 
and  protect  the  same  from  decay  t 
and  that  each  of  them  should  pay  : 
of  the  expense  thereof.  Then  foU 
allegation  that  during  the  years  18 
1886,  and  1887  plaintiff  expended  $ 
in  maUng  such  repairs,  and  that  thi 
ant  has  paid  no  part  thereof  except 
of  $496.96,  paid  December  81,  1884. 

Tbe  only  assignment  of  error  in  tl 
which  la  urged  here  is  that  there  is 
of  this  contract  as  alleged;  in  othe 
that  whatever  proof  was  admitted 
lisb  the  contract  was  variant  from 
gatlon.  The  particular  writings  rd; 
by  tbe  plaintiff  to  establish  the  cont 
sist  of  two  letters,  "A"  and  "B,* 
omitting  'the  address  and  signature 
substance,  as  follows:  Tbe  first  a 
by  plaintiff's  agent  to  defendant's  ] 
is  as  follows:  "During  my  present 
this  city  for  the  purpose  of  inveetlga 
inspecting  our  different  pieces  of  pn 
this  territory,  my  attention  was  pai 
called  to  the  bad  state  of  the  Jordt 
ditch,  which  your  and  our  compax 
Jointly.  Considering  that  it  is  for  on 
interest  to  see  that  this  property  s! 
kept  In  proper  shape,  I  beg  yon,  in  t 
of  your  company,  if  you  do  not  Judg 
would  be  advisable,  while  I  am  here 
an  understanding  regarding  this  m 
suggest  that  the  necessary  repairs -a 
made  at  once,  and  that  hereaito'  t 
should  be  kept  in  good  condition,  bi 
panles  paying  their  share  of  the  inci 
penses.  Will  you  please  be  kind  a 
give  tills  matter  your  prompt  atteni 
favor  us  with  an  immediate  reply,"  e 
letter  is  dated  October  24,  1883.  On 
30,  1883,  tbe  defendant  by  its  man 
piled  as  f(dlows  to  plaintiff:  "Tour 
24th  instant  in  regard  to  the  necessil 
terlng  into  some  arrangement  for  p 
to  preserve  the  Jordan  water  canal 
by  your  company  and  by  one  I  repi 
received.  I  agree  with  you  that  it  it 
mutual  into-est  that  tills  property  al 
kept  in  good  order,  and  I  shall  be  pi 
Join  you  in  a  reasonable  arrangemen 
purpose  of  protecting  the  property  ; 
cay,  and  I  am  very  glad  to  find  a  g€ 
willing  to  co-operate  in  a  business 
the  protection  of  our  mutual  interest 
suggestion  that  the  needed  repairs  si 
done  at  once,  and  that  each  compan; 
pay  its  share  of  the  expense,  and 
caring  for  the  future,  is  right  and  I 
rect  Mr.  Van^Deusen.  our  engineer. 
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1  you,  or  any  one  you  may  delegate, 
ae  the  property,  and  report  what 
:e  necessary  and  the  cost  of  same. 
7  trustworthy  and  a  capable  man, 
ink  that  you  will  find  it  for  our 
Svantage  to  get  bis  Judgment,  and 
lake  the  repairs.  As  neither  of  us 
;  the  water  at  present,  I  would 
lest  to  expend  only  so  much  aa  is 

to  prevent  loss,  and  then  when  we 
'  to  use  the  water,  then  we  make 
it  Improvements.  If  you  do  not 
I  to  go  into  details  before  you  leave, 
)lea8e  leave  the  matter  in  the  hands 
one  who  will  co-operate  \sith  me 
Can  Deusen,  unless  you  are  willing 
Im  do  It,  each  company  paying  one- 
expense.     I    make   this   suggestion 

think  Mr.  Van  Deusen  can  do  the- 
Isfactory  to  both,"  etc.  These  two 
nstitute  the  contract  between  the 
les,  if  one  was  made,  but  should 
lered  In  the  light  of  the  subse- 
rrespondence  between   the  parties, 

oral  testimony  given  in  rela- 
eto.  On  September  24,  ISSi,  the 
by  letter  to  Van  Deusen,  reported 
nt  of  the  expense  Incurred  in  re- 
le  canal  up  to  that  date.  On  De- 
1,  1884,  plaintifr  wrote  to  Holden, 
ger  of  the  defendant,  stating  that, 
nndlng  the  amount  of  money  ex- 
tie  canal  would  still  carry  no  water. 
:  further  expenditures  hnd  been 
lounting  to  $993.93.  In  this  letter, 
plalntift  asked  the  co-operation  of 
idant— First,  towards  making  sub- 
epalrs  upon  the  canal;  second,  to- 
osecutlng  trespassers  on  the  canal, 
that  on  the  31st  day  of  December, 
defendant  paid  one-half  of  the  ex- 

0  wit,   1993.93,    that  had   been   in- 

1  to  that  time.  On  August  27,  1885, 
tiff  again   wrote  the  defendant  to 

that  In  the  spring  its  manager,  in 
with  Van  Deusen,  had  examined 
1  to  see  what  repairs  were  indls- 
and  that  also,  when  the  season 
iTorable  for  work,  the  repairs  were 
the  most  economical  way;  that  the 
for  1885,  up  to  that  time,  ran  up  to 
,000.  In  this  letter  the  agent  of 
tiff  asks  the  defendant  to  define,  in 
ly,  how  far  It,  the  defendant,  "would 
s  French  company  by."  On  Sep- 
,  1886,  plaintiff  transmitted  to  the 
t  a  statement  of  the  expenses  for  the 
I  up  to  that  date,  amounting  to  |2,- 
id  stating  that  In  a  few  days  $500 
lid  be  required  to  pay  for  repairing 
reaks.  On  September  2,  1885,  the 
t's  manager  replied  to  the  plaintiff 
itter:  "Mr.  Holden  states  that  the 
f  the  Old  Jordan  Mining  and  Mill- 
Any  are  expected  In  Salt  Lake  City 
:hla  month;  that  he  will  have  them 
the  canal.  In  connection  with  the 
I  agent,  and  decide  the  matter,  both 


for  the  presefit  and  future  expenditures.  He 
further  says  that  if  he  was  using  the  water 
he  would  not  hesitate  to  credit  the  account 
at  once;  also,  that  as  tenants  In  common  It 
1b  btet  to  agree  upon  a  Une  of  policy  cy 
which  either  party  would  be  allowed  to  ex- 
pend money  on  the  property,  and  thus  bind 
the  other  to  payments.  He  then  proceeds  to 
state  that  It  was  his  intention  in  his  letter  of 
October  30,  1883,  to  limit  the  expenditures, 
while  not  using  the  water,  to  sucn  sums  as 
would  be  necessary  to  preserve  the  property, 
and  says,  'I  do  not  know  that  you  have  gone 
outside  that  line.'"  On  November  19,  1885, 
the  defendant's  manager  agnln  writes  to  the 
plaintiff,  to  the  effect  that  he  had  not  been 
able  to  examine  the  canal  before  ;;olng  east; 
that,  upon  his  return  within  three  or  four 
weeks,  he  will  examine  it  the  fii-st  thing  that 
he  does.  He  asks  for  a  complete  statement 
of  expenditures  made  by  the  plaintiff  during 
that  year,  and  that  it  be  sent  to  Cleveland, 
Ohio,  In  order  that  he  may  submit  it  to  the 
directors  of  the  defendant  company.  He 
then  suggests  that.  Inasmuch  as  the  plaintiff 
is  having  the  entire  use  of  the  water,  the 
plaintiff  make  the  necessary  repairs  while  it 
has  such  use,  and  that,  when  the  defendant 
is  ready  to  use  the  wat«,  then  it  make  the 
improvements  and  repairs;  and  closes  by  say- 
ing that  some  such  arrangement  as  that  ju.st 
suggested  will  no  doubt  be  suggested  by  the 
defendant  company.  On  February  10,  1886, 
the  plaintiff,  pursuant  to  the  request  of  the 
defendant,  forwarded  a  detailed  statement 
of  the  expenses  for  1885,  amounting  to  $4,025 
to  Cleveland,  Ohio.  On  February  16th  the 
defendant  replied,  acknowledging  the  receipt 
of  the  statement,  which  It  characterizes  as 
fair  and  candid.  The  lett«-  continues,  and 
promises  to  submit  the  estimate  to  the  board 
of  directors  of  defendant,  and  also  a  repeti- 
tion of  the  suggestion  contained  In  the  de- 
fendant's previous  letter,— that  the  plaintiff 
should  keep  up  the  repairs  upon  the  canal 
as  long  as  it  uses  the  water,  and  that.  In  case 
the  defendant  deadred  to  use  the  water.  It 
should  expend  for  the  benefit  of  the  canal  & 
like  amount,  or  that,  if  it  found  the'  canal  In 
i;ood  repair.  It  should  then  pay  one-half  of 
the  amount  plaintiff  had  expended  In  repair- 
ing the  canal.  The  letter  closed  as  follows: 
"But  the  whole  matter  will  be  submitted  to 
the  management,  and  their  action  on  the 
matter  reported  to  you.  I  have  been  de- 
layed in  returning  to  Utah  beyond  my  ex- 
pectations, and  shall  not  be  able  to  reach 
there  until  the  middle  of  March."  The  next 
letter  Is  dated  July  30,  1887,  and  contains  a 
statement  of  expenditures  by  plaintiff  upon 
the  canal  during  1886  and  the  first  part  of 
1887;  also  a  full  statement  of  all  of  the  ex- 
penses up  to  July  30,  1887,  paid  out  by  the 
plaintiff.  This  letter  also  requests  of  the  de- 
fendant that  it  pay  one-half  of  the  expenses. 
Ihe  next  letter  is  from  the  plalntifl  to  the 
defendant  containing  the  further  statement 
of  expenditures  amounting  to  $500.     On  Feb?  by 
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cuaxy  11,  18S8,  the  defendant  i>fepUed  to  the 
plaintiff,  acknowledging  receipt  of  the  letter 
of  February  eth;  also  asking  for  a  complete 
statement  of  the  account  of  plaintiff  againat 
the  defendant  On  February  14th  plaintiff 
replied  to  the  defendant,  giving  an  itemized 
account  of  all  the  expenditures  up<»i  the 
canal.     This  completes  the  correspondence. 

It  will  be  seen  that  the  subscQuent  letters 
do  not  modify  in  any  way  the  Exhibits  A 
and  B  set  out  at  length  above.  The  vital 
portion  of  those  letters  is  the  following:  In 
the  letter  of  plaintiff  to  defendant  of  Oc- 
tober 24th,  the  following  lang:uage  occurs: 
"I  suggest  that  the  necessary  repairs  should 
be  done  at  once,  and  that  hereafter  the  ditch 
should  be  kept  in  good  condition,  both  com- 
panies paying  their  share  of  the  incurred  ex- 
penses." The  answer  is  from  defendant  to 
plaintiff:  "Your  suggestion  that  the  needed 
repairs  should  be  done  at  once,  and  that 
each  company  pay  its  share  of  the  expenses, 
and  also  for  caring  for  the  future,  is  right, 
and  I  will  direct  'Mx.  Van  Deosen,  our  en- 
gineer, to  co-operate  with  you,  or  any  one 
you  may  delegate,  to  examine  the  property, 
and  report  what  repairs  are  necessary." 
The  subsequent  letters  of  the  defendant  to 
the  plaintiff  Indicate  a  desire  on  the  part  of 
the  defendant  to  change  this  bargain  so  that 
the  plaintiff  may  pay  for  all  the  repairs 
while  it  Is  using  the  wat»,  and  the  defend- 
ant to  pay  its  p<»rtion,  or  to  reimburse  the 
plaintiff  for  one-half,  when  the  defendant 
begins  to  use  the  water.  There  is  nothing 
In  the  testimony  to  indicate  that  the  plain- 
tiff ever  agreed  to  this  proposition  In  any 
way;  on  the  contrary,  the  letters  above  dted. 
and  all  the  evidence  in  the  case,  show  that 
the  plaintiff  regularly  and  continuoosly  de- 
manded of  the  defendant  one-half  of  the 
expenses  incurred  by  it  in  making  these  re- 
pairs. There  is  nothing  in  the  oral  testimony  to 
change  this.  It  Is  tme,  there  Is  a  direct  con- 
flict as  to  whether  or  not  the  defendant  ever 
terminated  this  contract  by  an  oral  notice  to 
the  plaintiff.  The  court  charged  the  Jury 
that  the  plaintiff  could  only  recover,  and  the 
defendant  was  only  liable  for,  one-half  of 
the  reasonable  and  necessary  expenses  up-' 
on  the  canaL  The  Jury  found  In  favor  of 
the  plaintiff  for  the  amount  claimed.  It 
must  be  taken  that  this  finding  is  equivalent 
to  finding  that  the  repairs  made  were  rea- 
sonable and  necessary.  The  court  also 
charged  the  jury  upon  the  same  subject,  as 
follows:  "If  you  believe,  from  the  preponder- 
ance of  the  evidence,  that  the  contract  was 
made  as  alleged,  as  I  have  stated  it  to  yon, 
and  that  the  plaintiff  made  the  repairs  dur- 
ing the  time  specified,  and  that  the  repairs 
were  necessary  to  the  preservation  and  pro- 
tection of  the  property,  and  that  the  defend- 
ant has  been  requested  to  pay,  and  has  re- 
fused to  pay,  then  you  should  find  for  the 
plainiicr  the  amount  of  one-half  of  such  ex- 
penditures." In  view  of  this  Instruction  and 
of  the  contract,  there  can  be  no  question  but 


that  the  Jury  found  that  the  ezpe 
wta-e  necessary  to  the  protection  of  t 
erty.  This  is  a  contract  which  elthe 
parties  oould  perhaps  liave  tennln; 
verbal  notice.  It  is  claimed  npon  o 
and  denied  upon  the  other,  that  m 
given.  This  was  a  qnestion  peculii 
the  jury,  and,  the  jury  having  found 
the  defendant,  it  is  not  proper  for  u 
turb  it 

There  is  no  question  in  the  case  a 
amount  of  money  expended  by  the  ] 
or  as  to  the  correctness  of  the  verd 
vided  the  contract  sued  upon  'wa< 
lisbed.  We  think,  from  the  eviden 
above,  that  the  contract  was  estt 
and  estoblished  in  the  very  terms  1 
it  was  alleged,  to  wit,  that  it  -was  a 
contract  made  between  the  22d  da] 
tober  and  the  5th  day  of  Novembi 
There  was  nothing  in  the  condact  ol 
fendant,  so  far  as  is  evidenced  by  th< 
that  It  Intended  to  repudiate  the  cox 
any  time.  The  defendant  desired  a  i 
Uon  of  it,  which  the  plaintiff  did  d< 
to;  bat,  without  such  modlflcatioi 
made,  it  was  not  claimed  bat  that 
fendant  was  bound  by  the  contract  ii 
the  letters  or  correspondence  pot  in  e 
Upon  the  record  before  us,  we  bold 
verdict  and  judgment  were  right,  t 
the  judgment  should  be,  and  is,  affir 

MINER  and  BABTCH,  U..  concm 


GARY  at  aL  v.  YORK  MIN.  CO. 

(Supreme  Court  of  Utah.    Jan.   15, 

Stock — Absbssmbnts  bt  Diascno] 

Stock  set  apart  by  the  artidea 

elation  as  a  fund  from  which  to  derive 

ing  capital   la   "exhausted"   when   the 

are  unable  to  sell  it  within  the  mean 

?rovi8ion  in  the  articles  prohibiting  the 
rom  levying  an  assessment  on  the  n 
QQtil  the  reserved  stock  has  been  *'ext 
and  hence  the  directors  may  assess 
stock  in  an  amount  not  exceeding  10 
of  its  par  valae,  thoagh  it  has  been  f 
up,  under  Comp.  Laws,  SS  2S74,  2375.  i 
giving  them  authority  to  levy  snch  ai 
ment  on  paid-up  stock  for  working  exp 

Appeal  from  district  court.  Salt  La 
ty;   G.  W.  Bartch,  Justice. 

Action  by  James  M.  Gary,  C  S.  Vaj 
C.  F.  Iioofbourow  against  the  Tork 
Company  and  others  to  set  aside  a 
plaintiffs'  stock  to  enforce  an  niipaii 
ment  levied  by  the  directors  of  di 
company.  From  a  Judgment  for  def 
plaintiffs  appeal.    Affirmed. 

Chaa.  8.  Varlan  and  C.  P.  Lool 
for  appellants.  S.  McDowall,  for  : 
«its. 

ZANB,  O.  J.  It  a{»pearv  firam  thi 
In  this  case  that  the  idalntiffB  were  1 
ers  of  2,416  shares  of  paid-op  atod 
defendant  the  York  M^"»"g  Compel 
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,.,    its  capital  stodi  conalBted  of  200,000  shares, 
'1    ot  the  par  value  of  ^  each;    that,  by  the 
articles  of  Incorporation,  60,000  shares  were 
'"    set  apart  to  be  used  In  developing  its  mine; 
;'    that  all  the  rest  was  subscribed;    that  the 
articles   also   provided   that  no  assessment 
■'-   should  be  levied  on  any  of  the  stock,  for 
' '    any  purpose,   until  the  stock  so  set  apart 
--    should  be  exhausted.    It  also  appears  that 
-'    the  Indebtedness  of  the  company  due    for 
worldng  and  developing  the  mine  was  $1,300, 
' '    and  that  there  was  no  money  In  the  treasury 
to  pay  It;    that  the  directors  failed  to  sell 
"■'   any  of  the  stock  upon  reasonable  eflwt  to  do 
■'    so;    that  they  made  an  assessment  of  1^ 
'    cents    per  share    upon  all    the    subscribed 
'-  stock;    that  the  plaintiffs  failed  to  pay  the 
'■  assessment  on  theirs;    that  the  directors  or- 
dered the  coUectlon  thereof;   that  upon  due 
•  notice  the  plaintiffs'  stock  was  sold  to  pay 
such  assessment;    and  that  the  company  be- 

-  came  the  purchaser.  From  the  decree  of  the 
.-  court  below,  declaring  the  company  to  be  the 
'    legal  hold»  of  the  stock  so  purchased,  the 

-  plalnuus  prosecute  this  appeal,  and  assign  as 
;•    error  the  giving  of  this  decree. 

The  questliMt  arises,  had  the  company  the 

'.  right,  under  the  statutes  of  Utah  relating  to 

private  corporations,  to  assess  the  Stock,  and 

to  sell  it  upon  failure  of  the  plaintiffs  to  pay 

-  the  assessment?  The  statutes  bearing  on  the 
^  Question  are  as  follows:  Sec.  2374.  "The  dl- 
:    rectors  of  any  corporation  existing  under  the 

laws  of  this  territory,  after  one-fourth  of  its 

;  capital  stock  has  been  subscribed,  may,  for 

the  purpose  of  paying  expenses,  conducting 

business  or  paying  debts,  levy  and  collect  as- 

sessments  upon  the  subscribed  capital  stock 
'  thereof  in  the  ntanner  and  form  and  to  the 

extent    hereinafter    provided."      Sec.    2375. 
'  "Xo   assessment  shall   exceed   the   ten  per 

cent,   of   the   amount   of   the    capital   sto<^ 

named  In  the  articles  of  Incorporation   ex-- 
'  cept  in  the  cases  In  this  section  otherwise 

provided  for,  as  follows:    (1)  If  the  whole 

capital  of  a  corporation  has  not  been  paid 
.  up,  and  the  corporation  is  unable  to  meet  its 

obligations  or  to  satisfy  the  claims  of  Its 
'  creditors,  the  assessment  may  be  for  the  full 

ana  cunt  unpaid  upon  its  capital  stock,  or  if 
.  a  less  amount  be  sufficient,  then  it  may  be 
for  such  a  percentage  as  will  raise  that 
amount"  Sec.  2393.  "Any  person  who  is 
ttie  bolder  of  full  paid  up  capital  stock,  shall 
not  be  liable  for  any  assessments  or  for  any 
Indebtedness  of  tiie  corporation  otherwise 
ttian  by  sale  of  his  or  her  stock,  as  herein 
provided,  unless  distinctly  provided  for  In 
ili&  articles  of  incorporation,  which  articles, 
^f  incorporation,  shaU  not  be  changed  in  this 
-espect  without  the  consent  of  all  the  stock- 
holders In  writing."  2  Comp.  Laws  Utah, 
ISSS-  After  one-fourth  of  the  stock  was  sub- 
icrlt>ed,  the  section  first  quoted  gave  the  dl- 
■ec-tora  the  right  to  make  and  coUect  assess- 
Qen't^s  on  the  stock  to  pay  expenses,  to  con- 
[■act.  business,  and  to  pay  the  debts  of  the 
j^^xrporation.     The  next  section  limits  the  as- 


.sessment,  when  the  capital  stodc  has  been 
paid  up,  to  10  per  cent  of  it;  and  the  lajrt 
section  quoted  declares  that  the  holder  of 
paid-up  stock  "aliall  not  t>e  liable  for  any 
assessment  or  for  any  indebtedness  of  the 
corporation  othervrlse  than  by  its  sale  un- 
less provided  for  in  the  articles  of  incor- 
poration." It  follows  that  the  York  Mining 
Company  had  the  legal  right  to  make  the  as- 
sessment and  sale  which  the  plaintiffs  com- 
plain of. 

The  piaiatlffs  insist  that  the  assessment 
and  sale  of  their  stock  was  invalid  because 
the  50,000  shares  of  stock  set  apart  for  ■wotk- 
log  capital  liad  not  been  sold.  The  arti- 
cles did  provide  that  no  assessment  should 
be  made  until  the  working  capital  should  be 
exhausted.  We  incline  to  the  opinion  that 
this  provision  was  binding  on  the  directora. 
But  OkB  evidence  in  the  record  shows  that 
they  were  unable  to  sell  the  stock  so  re- 
served; that  th^  were  unable  to  conrest  it 
into  money,  and  apply  it  to  the  payment  of 
the  debts  of  the  corporation.  When  the 
means  by  which  the  stock  could  be  applied 
to  the  payment  of  debts  were  exhausted,  the 
stock  itself,  as  a  means  of  paying  indebted- 
ness, was  also  exliausted. 

We  find  no  oror  in  this  record.  The  Judg- 
ment of  the  court  below  is  affirmed. 

SMITH  and  MINER,  JJ.,  concur. 


HENDERSON  v.  TURNGEKN  et  at « 
(Supreme  Oonrt  of  Utah.    Jan.  16,  1894.) 

PtEAMNO— OlWKCTIONS  WAIVED  — BTOCKHOLDEBg' 

LiABHirrT — EsFOBCiMiniT — Stock  Bdbsobiftiok 
— Patment. 

1.  An  exception  to  the  overmling  of  a  de- 
aurrer  to  the  complaint  for  faiiore  to  state  if 
cause  of  action  is  not  waived  by  answering 
over,  since  2  Comp.  Laws,  g  8652,  permits  a 
review  on  appeal  from  a  judgment  of  any  inter- 
mediate order  properly  excepted  to. 

2.  An  objection  for  defect  of  parties  de> 
fendant  ia  waived  if  not  raised  by  demurrer  or 
answer. 

3.  An  action  to  enforce  the  stockholders^ 
liability  to  creditors  of  the  corporation  as  to- 
their  unpaid  snbacriptiona  is  properly  founded 
on  the  judgment  against  the  corporation,  and 
not  on  the  indebtedness  itself,  since  the  stock- 
holders' liability  is  secondary,  and  arises  only 
on  the  failure  of  the  corporation  to  pay  the 
judgment. 

4.  In  such  an  action,  allegations  that  the 
corporation  is  inaolvent,  and  has  no  property 
to  pay  the  judgment  that  payment  of  the 
jodsment  has  been  demanded  of  the  stock- 
holders, and  refused,  and  that  the  directors  re- 
fose  to  collect  the  unpaid  subscripdons  to  the 
capital  Btook,  safficientiy  show  that  the  judg- 
ment ia  unpaid. 

5.  Stock  for  which  a  corporation  baa  re- 
ceived nothing  bnt  quitclaim  deeds  to  land  in 
which  the  grantors  had  no  interest  whatever 
may  be  treated  by  the  corporate  creditors  as 
unpaid  stock  in  enforcing  the  stockholders'  lia- 
bility for  corporate  debts. 

Appeal    from    district    court.    Salt    Lake- 
county;   C.  S.  Zane,  Justice. 
Action  by  Wilbur  &  Headanoo  acainstp 

*  Rehearing  denied. 
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Daniel  Tumgren  and  oth»B  to  enforce  de- 
fendants' liability,  as  stockholders,  for  the 
debts  of  the  Wasatch  Stone  Company.  From 
a  judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

W.  O.  Van  Horn  and  Ooodwln  &  Van  Pelt, 
(or  appellants.  Frank  Pierce,  for  respond- 
ent 

SMITH,  J.  The  plaintiff  Is  a  Judgment 
creditor  of  the  Wasatch  Stone  Company,  an 
insolvent  corporation.  The  defendants  are 
the  corporators  of  said  Wasatch  Stone  Com- 
pany. This  is  an  action  in  equity  to  recover 
of  defendants  unpaid  subscriptions  to  the 
capital  stock  of  the  company;  it  being  al- 
leged, among  other  things,  "that  none  of 
said  defendants  have  ever  paid  Into  said 
incorporation  any  portion  of  the  capital 
stock  subscribed  by  them."  The  defendants 
demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute' a 
cause  of  action.  The  demurrer  was  over- 
ruled. Defendants  answered,  admitting  they 
were  Incorporators  of  the  Wasatch  Stone 
Company,  and  denying  they  had  not  paid 
their  subscriptions,  but  alleged  that  they, 
and  each  of  them,  had  paid  their  subscrip- 
tions by  conveying  to  the  company  certain 
mining  locations  owned  by  them.  The  ar- 
ticles of  incorporation  introduced  in  evidence 
contain  the  following,  among  other,  provi- 
sions: "That  in  consideration  of  the  amount 
of  capital  stock  of  this  incorporation,  consist- 
ing of  the  aggregate  valuation  of  the  fol- 
lowing de8crll>ed  mining  claims  and  proper- 
ties, to  wit,  [here  follows  a  description  of 
certain  lands,]  all  of  said  mining  claims  situ- 
ated In  Salt  lAke  county,  Utah,  for  the 
working,  devdopment,  management,  and  use 
6t  which  this  incorporation  is  formed,  and 
which  is  to  become  the  property  of  this  cor^ 
poration,  the  foregoing  stock  is  hereby  de- 
clared fully  paid."  The  lands  described  In 
tills  article  were  at  the  time  of  the  incorpo- 
ration held  in  fee  by  strangers  to  the  defend- 
ants, under  patents  from  the  United  States; 
and  the  defendants  have  never  in  any  way 
connected  themselves  with  this  title,  and 
they  had  not  then,  and  have  never  had,  any 
Interest  In  the  land.  At  the  time  of  the  in- 
corporation defendants  supposed  the  lands 
were  public  lands  of  the  United  States,  and 
defendants  neither  at  that  time  nor  ever 
since  have  had  any  interest  in  these  lands. 
At  the  time  of  incorporation,  defendants, 
by  quitclaim  deeds,  conveyed  their  pretended 
Interest  In  these  lands  to  the  corporation. 
Judgment  below  was  for  the  plaintiff.  A 
motion  for  new  trial  was  made  and  over- 
ruled. From  the  Judgment  and  order  deny- 
ing a  new  trial,  defendants  prosecute  this 
appeal. 

The  first  question  presented  is  raised  by 
respondent  as  to  the  right  of  appellants  to 
be  beard  on  their  exception  to  the  ruling 
>n  demurrer.    It  Is  claimed  by  respondent 


that  this  exception  Is  waived  by  the 
of  defendants,  filed  subsequently  to 
ing  on  demurror.  This  objection  cai 
sustained.  Our  statute  expressly  re8< 
a  party  an  exception  to  a  ruling  on  d< 
made  against  him.  2  Comp.  Laws, 
A  new  trial  may  be  granted  for  ei 
law  occurring  at  the  trial,  and  exce 
by  the  party  making  the  applicatic 
(  3400.  Upon  an  appeal  from  a  Jn 
the  court  may  review  the  verdict  or  « 
or  any  intermediate  order.  If  excei 
Id.  {  3652.  We  have  seen  that  the 
on  demurrer  is  always  deemed  exce] 
Section  3393,  supra.  The  cases  of  I 
Fork  City  v.  Hopper,  7  Utah,  237, 
293,  and  Brown  y.  Southern  Paa 
Utah,  292,  26  Pac.  579,  are  not  In 
with  this  view.  The  case  of  Young 
tin,  3  Utah,  484,  24  Pac  909,  was  dei 
1867,  and  long  before  the  Code  of  Ci 
cedure  was  adopted,  and  is  not  ap] 
In  Spanish  Fork  City  v.  Hopper  an 
was  filed  first  A  demurrer,  filed 
quently,  was  overruled.  The  court, 
case,  it  is  true,  says  that  the  exce] 
this  ruling  was  waived  by  answerii 
It  would  have  been  strictly  correct 
that  the  right  to  demur  was  waived 
Bwering  first  The  nature  of  the  d 
Is  not  shown,  but  all  objections  to  t 
plaint  except  for  sufficiency  of  fac 
to  the  Jurisdiction  of  the  court  unles 
by  answer  or  demurrer,  are  waj 
Comp.  Laws,  {  3226.  In  Brown  v.  S 
Pac.  Co.  no  demurrer  was  interpos 
the  case  is  not  in  point  at  all.  Wc 
opinion  that  the  ruling  on  demurrer  1 
us  for  review,  and  we  so  held,  in  e 
the  case  of  Darger  v.  Le  Sieur,  33  F 
(at  the  last  term  of  this  court.) 

It  Is  Insisted  that  the  complaint 
for  three  reasons:  (1)  That  the  < 
tlon  Is  not  made  a  party  defendant; 
the  action  should  have  been  upon 
debtedness,  and  not  upon  the  Judgni 
that  the  complaint  falls  to  allege  t 
Judgment  is  unpaid.  The  first  obje 
not  raised  by  the  demurrer.  It  Is 
Jectlon  on  account  of  nonjoinder  of 
defendant  This  objection  is  waivec 
raised  by  demurrer  or  answor.  See  i 
Laws  Utah,  {  3225.  The  second  obJ( 
not  wdl  taken.  Before  a  party  con 
a  court  of  equity  to  ask  relief  aga 
stoclcholders  of  an  insolvent  corpora 
must  first  establish  bis  claim  by  Ji 
against  the  corporati<»  itself.  Un( 
statutes  of  some  states,  stockhold( 
primarily  liable  for  a  pro  rata  shan 
debts  of  the  corporation.  In  such  c 
has  been  hdd  that  the  action  agal 
stockholders  should  be  upon  the  orij 
debtedness,  and  not  upon  the  Ji 
against  the  corporation.  Such  autbra: 
not  applicable  in  Utah,  where,  as  in  tl 
the  private  property  of  stocltholden 
liable  for  the  debts  of  the  corporati< 
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)t  defendants  in  tbls  case  was  sec- 
ind  arose  only  In  tbe  event  of  the 
7  of  the  corporation.  We  thisik.  tills 
t  was  pr<H)erly  founded  on  the  judg- 
Linst  tlie  corporation.  Ck)oli,  Stocli:, 
:  Corp.  Law,  200.  We  also  ttainlc  the 
action  is  not  well  taken.  Ttie  com- 
leges  a  recovery  of  Judgment;  tbe 
an  execution  thereon;  a  return  of 
la.  The  corporation  was  insolvent, 
no  property  to  pay  said  Judgment, 
ment  of  the  Judgment  had  been  de- 
af defendants,  which  had  been  re- 
hat  the  directors  of  the  company  re- 
collect the  unpaid  8Ut)8Criptions  to 
il  stock  made  by  defendants.  This 
cannot  tie  mistaken.  While  it  does 
orically  state  that  the  Judgment  is 
t  uses  language  equivalent  to  that 
L  No  particular  form  of  words  Is 
inder  our  procedure.  It  is  sufficient 
ct  is  alleged  in  such  form  that  it 
readily  understood, 
ings  ns  to  the  main  question  in  the 
wit,  did  the  defendants  pay  their 
Ions  to  the  capital  stock  by  the 
deeds  to  the  mining  locations  above 
17  It  must  tie  borne  in  mind  that 
dants  had  no  shadow  of  right  or  in- 
the  land  embraced  in  these  mining 

The  land  was  not  public  land.  It 
ite  property,  held  in  fee,  when  tbe 
w«'e  made.  In  other  words,  the 
ts  conveyed  absolutely  nothing  by 
aim  deeds.  Oan  the  subscribed  cap- 
;  of  a  corporation  lie  paid  in  such 
I  conveyances?  The  case  does  not 
the  question  of  overvaluation  of 
convened,  bat  presents  a  case  of 
when  the  thing  conveyed  in  pay* 
s  of  no  value.  The  subscribers  to 
il  stock  of  a  corporation  must  pay 

stock  either  money  or  money's 
kxA,  Stock,  Stockh.  &  Corp.  liaw,  { 
i:  "The  public,  In  dealing  with  a 
m,  has  the  right  to  assume  that  Its 
ipital  In  money  or  money's  w(»^h 
to  Its  capital  stock  which  It  pur- 
lavcb  unless  it  has  tieen  Impaired  by 
losses."  To  the  same  effect,  and 
the  point,  is  Sawyer  v.  Hoag,  17 
0.  Mor.  Prir.  Corp.  {  427,  says: 
e  that  shares  cannot  lawfully  t>e 
paid  np  nnless  their  par  value  has 
trlbnted  to  the  company's  capital, 
a  equities  existing  between  the 
iers  of  the  company,  and  also  upon 
able  rights  of  outside  parties  who 
1  the  ccHupany  on  the  faith  of  the 
idicated  by  its  charter."  And  again 
)  writer  says,  at  section  428:  "It 
therefore^  that  property  cannot  lie 
in  payment  for  more  than  it  Is 
irtb;"  citing,  for  the  last  proposition, 
kk  T.  Chapin,  6  Cush.  50;  Oliphant 
i  Co.,  63  Iowa,  332,  19  N.  W.  212. 
I  this  rule  sound,  both  on  principle 
lority.  It  was  suggested  on  tbe  ar- 
35P.no.4— 32 


gument  that  such  a  conclusion  would  be 
against  sound  public  policy,  as  it  would  re- 
tard the  formation  of  corpivatlons.  We  do  not 
believe  any  public  good  is  promoted  by  the  for- 
mation at  operation  of  corporations  founded, 
as  this  one  was,  upon  absolutely  nothing  of 
value,  and  which  are  a  ctieat  upon  every 
<me  who  deals  with  them  and  extends  to 
them  the  smallest  credit  If  the  question  of 
public  policy  is  involved  in  this  decision,  we 
believe  it  will  be  best  promoted  by  holding 
to  a  strict  account  all  those  who  engage  In 
the  very  questionable  business  of  creating 
business  corporations  that  are  insolvent  from 
their  very  Inception.  We  are  of  opinion  that 
the  court  below  rightfully  held  the  defend- 
ants responsible  to  plaintiff  in  this  action. 
The  Judgment  of  the  court  below  is  affirmed. 

MINER  and  BARTOH,  JJ.,  concur. 


VAN  WAGONER  et  al.  v.  BARBBN. 
(Supreme  Court  of  Utah.    Jan.  18,  1804.) 

Appsai/— Rbquisitks— Patment  op  Dockbt  ako 
JuBT  Feb. 
An  appeal  from  the  coramiuioner's 
court  to  the  district  court  is  properly  dismissed, 
where  appellant  fails  to  pay  the  docket  and  jury 
fee  within  30  days  after  the  receipt  of  the  ap- 
peal papers  in  the  district  court,  as  required  by 
a  rule  of  court;  and  the  fact  tliat  the  last  of 
tbe  30  days  is  a  Sunday,  and  that  the  next 
is  a  holiday,  is  no  ground  for  refusing  to  dis- 
miss, where  appellant  did  not  make  payment 
the  following  day. 

Appeal  from  district  court,  Utah  county; 
H.  W.  Smith,  Justice. 

Action  by  D.  Van  Wagoner  and  A.  Hatch, 
partners  as  the  Midway  CoKip,  against  Fred 
Barben,  brought  In  commissioner's  court 
From  a  Judgment  for  plaintiffs,  defendant 
appealed  to  the  district  court.  His  appeal 
was  dismissed,  and  he  again  appeals.  Af- 
firmed. 

Saxey  &  Edwards,  for  appellant  Warner 
&  Kenward,  for  respondents. 

MINER,  J.  It  appears  from  the  abstract 
in  this  case  ttiat  Judgment  was  rendo'ed  in 
favor  of  the  plaintiffs  |n  commissioner's 
court,  and  that  the  appellant  appealed  to 
the  district  court;  that  such  appeal  papers 
were  deposited  with  the  clerk  of  the  district 
court  on  the  23d  day  of  June,  1893,  without 
paying  the  docket  and  Jury  fee;  that  on 
July  25,  1883,  the  respondents  paid  tbe 
docket  and  Jury  fee,  and  liad  the  case  dock- 
eted, and  thm  Altered  their  motion  to  dis- 
miss the  appeal,  undw  a  rule  of  said  court 
Said  role  required  the  appellant  to  pay  mcta 
docket  and  Jury  fee  within  80  days  after  the 
receipt  of  such  appeal  papers  in  the  dlatriet 
dourt,  and,  in  case  of  his  neglect  so  to  dOk 
the  respondent  is  authorized  by  said  nils 
to  i>ay  such  fee,  without  notice  to  the  ap- 
pellant and  have  such  appeal  dlnminned. 
The  appellant  d^iims  that  the  motion  to  dla- 
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mlsa  was  prematurely  filed,  for  the  reason 
th&t  the  23d  day  of  Jnly  was  Sunday,  and 
that  the  24th  of  July  was  a  legal  holiday, 
and  that,  therefore,  the  appellant  was  en- 
titled to  all  of  the  25th  of  July  in  which 
to  make  such  payment  He  also  claims  that 
he  was  necessarily  out  of  the  county  from 
the  time  of  the  appeal  to  the  23tb  of  July, 
and  was  therefore  excusable  from  complying 
with  the  rule.  On  the  aeth  day  of  July,— the 
day  following  the  entry  of  the  motion  to 
dismiss,— the  appellant  taido'ed  the  docket 
and  Jury  fee  to  the  clerk,  which  he  declined 
to  receive.  Thereupon,  the  motion  to  dismiss 
the  appeal  under  the  rule  of  court  was 
granted.  From  this  order  of  dismissal  this 
appeal  is  taken. 

This  question  has  been  passed  upon  by 
this  court  in  Salt  Lake  City  v.  Redwlne,  6 
Utah,  335,  23  Pac  756;  HendHson  v.  Hlg- 
gins,  9  Utah,  — ,  34  Pac.  61;  Legg  v.  Lar- 
son, 7  Utah,  UO,  25  Pac.  731;  Hyndman  v. 
Stowe,  9  Utah,  — ,  33  Pac.  227.  We  adhere 
(o  the  rule  laid  down  in  these  cases,  and 
hold  that  the  appeal  was  propwly  dismissed. 
The  order  and  Judgment  of  the  trial  court 
Is  afiOrmed,  with  costs. 

ZANE,  C.  J.,  and  BABTCH,  J.,  concur. 


PEOPLK  V.  BBRliTN. 

(Supreme  Court  of  Utah.    Jan.  23,  18U4.) 

Lakcexct — What  is— Instructions. 

1.  If,  by  means  of  any  trick  or  artifice,  the 
owner  of  property  is  indnced  to  part  with  the 
poaaession  only,  still  meaning  to  retain  the  right 
of  property,  the  taking  by  such  means  will 
amount  to  larceny;  but  if  the  owner  part  witn 
not  only  the  posaeasion  of  tne  gooda,  but  che 
right  of  property  in  them  also,  the  offense  of 
the  part^  obtaining  them  will  not  be  larceny, 
but  obtaining  gooda  by  falae  pretenaea. 

2.  On  a  trial  for  larceny,  defendant  testi- 
fied that  she  had  l>een  hired  by  the  prosecuting 
witnesa  to  poison  a  third  person,  and  that  the 
money  had  been  paid  tu  iier  in  reliance  on  ber 
false  representation  that  che  murder  had  been 
accomplished.  Bctd,  that  an  instruction  that  de- 
fendant was  guilty  of  larceny  if  the  money  waa 
paid  over  to  her  in  reliance  on  her  fraudulei<<' 
representations  and  nretenses  was  not  mis- 
leading where  it  was  followed  by  a  statement 
that  if  the  money  waa  delivered  in  pursuance 
of  a  previous  aKreemeut,  or  if  it  was  voluntarily 
delivered  to  defendant,  the  owner  intending  to 
part  with  the  possession  and  title,  then  there 
was  no  larceny,  even  if  fraud  was  established 
in  obtaining  it. 

Smith,  J.,  dissenting. 

Appeal  from  district  court,  Weber  county; 
James  A.  Miner,  Justice. 

Nellie  Berlin  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Lessenger  &  Beckwlth,  for  appellant  The 
United  States  Attorney,  for  the  People. 

ZANE,  0.  J.  The  defendant  was  convicted 
of  grand  larceny.  On  the  trial  the  prosecu- 
tion Introduced  eridence  tending  tb  prove 
that  she  atcAe  !|iltX»  fioin  Lena  Wright,  and 


the  defendant  introduced  erldcnee 
to  prove  that  she  entered  Into  a  eon 
with  Lena  Wright  to  kill  one  Mis. 
for  the  consideration  of  $100,  and  t 
caused  a  false  statement  to  be   pi 
in  a  newspaper  to  the  effect  that  Mrs. 
bad  died  of  heart  disease,  which  she 
to  Mrs.  Wright,  who  relied  npcn  thi 
meat  and  paid  her  the  $100  alleged 
been  stolen.   The  prosecution  introdu 
dence  tending  to  rebut  this. 

The  defendant  excited  to  the  cb 
the  court,  and  assigns  the  gXvlag  c 
error.  The  Jurors  might  have  tmi 
from  one  part  of  the  charge,  witl> 
qualiflcatlon  tliat  followed,  that  tbej 
find  the  defendant  guilty  of  larceny 
Mrs.  Wright  paid  her  the  $100  Intcn 
transfer  both  Uie  possession  and  i 
such  transfer  was  Induced  by  her  tra 
representation  and  pretenses.  The  q 
tion  was:  "But  If  the  money  was  di 
to  the  defendant  by  the  owner's  cod 
pursuance  of  a  previous  agreement 
was  voluntarily  driirered  to  defends 
owner  Intending  to  part  with  the  po: 
and  title  to  it  then  there  was  no  : 
even  if  fraud  was  established  in  ol 
it"  We  understand  this  to  be  a 
statement  of  the  rule  applicable  i 
transactions,  however  the  ingenuity  ol 
may  vary  the  facta  in  particular  ca 
the  owner  of  personal  property  Is  : 
by  fraudulent  repreaemtationa  to  pa 
its  possession,  intending  also  to  part  ^ 
title,  the  transaction  cannot  be  larcei 
if  the  person  receiving  the  posaeesid 
out  the  title  has  at  the  time  a  secret  Ii 
of  converting  it  perman^tly  to  b 
use,  and  does  so,  without  the  eon 
the  owner,  he  commits  the  crime  of  ; 
After  a  review  of  the  cases,  Rnssel 
the  law  as  follows:  "The  correct  dls 
in  cases  of  this  description  aeema  to 
if,  by  means  of  any  trick  or  artlf 
owner  of  property  la  indnced  to  pa 
the  possession  only,  still  meaning  t< 
the  right  of  property,  the  t^lng  I 
means  will  amoont  to  larceny;  but  if  t 
er  part  with  not  only  the  posseeaioi] 
goods,  but  the  right  of  property  in  thi 
the  offense  of  the  party  obtaining  ib 
not  be  larceny,  but  the  offense  of  ol 
goods  by  false  pretenses."  2  Ross. 
(Btb  EM.)  200.  To  the  same  effect  an 
V.  Com.,  16  Serg.  &  R.  98;  Com.  t. 
berger,  119  Pa.  St  254,  13  Aa  422; 
Grim.  Law,  |  813;  People  v.  Shaw,  Z 
403,  24  N.  W.  121.  Though  a  part 
charge,  considered  alone,  might  ml 
Jury,  that  will  not  be  reversible  < 
when  the  whole  is  considered,  the 
the  case  is  8tatx>d  with  sufficient  c 
and  deamess.  We  do  not  believe  ( 
Jtiry  was  misled  as  to  the  law  of  ti 
by  the  charge  of  the  court 

A  number  of  requests  to  charge  wei 
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hj  the  defendant,  bnt  tbe  lav  applicable 
to  tbe  case,  bo  far  as  It  was  necessary  to 
state  it  to  the  Jury,  was  embraced  In  the 
charge  of  the  conrt  Therefore  the  refusal 
of  the  requests  was  not  error.  The  Judgment 
of  the  court  below  Is  afOrmed. 

BARTCH,  J.,  concurs. 

(Jan.  29,  1894.) 

SMITH,  J.  I  do  not  concur  in  the  opinion 
of  a  majority  of  the  court  in  this  case,  and, 
as  It  seems  to  me  that  the  opinion  of  the 
majority  evades,  rather  than  decides,  the 
questions  raised,  I  am  constrained  to  ex- 
press my  views.  Tbe  defendant  was  con- 
victed of  grand  larceny.  There  was  evidence 
for  the  prosecution  tending  to  show  that  de- 
fendant stole  $100  from  the  possession  of  Lena 
Wright  on  or  about  February  ID,  1893.  De- 
fendant introduced  evidence  tending  to  show 
that  on  and  prior  to  February  19,  1893,  Lena 
Wright  entered  into  an  agreement  with  de- 
fendant and  one  Gilson,  whereby  Gilson  and 
defendant  were  to  poison  one  Mrs.  Morris, 
tar  which  Iiena  Wright  was  to  pay  to  Gil- 
son and  defendant  $100  when  the  killing  was 
done.  On  February  19,  1893,  tat  the  pur- 
pose of  deceiving  Mrs.  Wright,  and  obtaining 
the  $100,  defendant  and  Gilson  caused  a 
notice  to  be  published  in  the  morning  paper 
in  Ogden  that  Mrs.  Morris  had  died  the  pre- 
vious night  of  heart  failure;  that  defendant 
took  the  paper  to  Mrs.  Wright,  called  her  at- 
tention to  the  notice  of  death  of  Mrs.  Morris, 
giving  her  to  undnstand  that  defendant 
bad  poisoned  her,  and  that  Mrs.  Wright,  be- 
lieving Mrs,  Morris  had  been  poisoned,  paid 
defendan*'  !ho  $100,  as  promised.  Defend- 
ant's tesnmony '  also  tended  to  show  that 
Lena  Wright  and  the  husband  of  Mrs.  Mor- 
ris were  criminally  intimate,  and  that  Mrs. 
Wright  was  desirous  on  that  account  of  get- 
ting Mrs.  Morris  put  out  of  the  way. 

The  defendant  offered  testimony  to  show 
that  Mrs.  Wright,  the  prosecuting  witness, 
tried  to  hire  anoth«'  party,  named  Terr^l, 
to  poison  Mrs.  Morris,  at  about  the  time 
of  the  alleged  agreement  with  defendant,  and 
bad  offered  Terrell  $100  for  the  service.  This 
testimony  vras  objected  to  by  the  proeecu- 
ti<XL,  and  tbe  objection  was  sustained,  to 
which  defendant  excepted.  This  ruling  is 
assigned  here  as  error.  Tbe  court  instructed 
tbe  Jury  as  follows,  omitting  the  more  formal 
parts:  '^f  the  Jury  find  that  the  defendant 
^/at^ei  into  an  unlawful  combination  and 
conspiracy  wltb  Gilson  to  fraadulendy  ob- 
tain the  one  hundred  doUara  fn»n  Mrs. 
"Wright  in  question,  and  that  in  piorsnance  of 
each  conspiracy— which  was  nnknown  to 
Mrs.  Wright— Mrs.  Wright  was  led  to  be- 
lieve that  Gilson  or  defendant  or  both  wonld 
take  the  life  of  Mrs.  M<vrla  in  consideration 
of  the  paymoit  of  one  hundred  dollars  to 
OUson  or  to  the  defendant  by  Mrs.  Wright, 
0ncb  sum  to  be  paid  when  such  killing  had 
-token  places  and  yon  find  that  the  defendant 


Induced  Mrs.  Wright  to  brieve  that  such 
killing  had  taken  place,  and  that,  there- 
fore, the  one  hundred  doUaxs  was  due  to  be 
paid  to  Qllscm  from  her,  and  you  find  that 
the  .one  hundred  dollars  was  obtained  by  the 
defendant  In  reliance  upon  the  fact  that  de- 
fendant or  Gilson  or  both  had  killed  Mrs. 
Morris,  and  that  the  killing  in  fact  had  not 
taken  place,  and  yon  further  find  that  the  one 
hundred  dollars  was  obtained  from  Mrs. 
Wright  by  defendant  by  this  fraud,  deceit,  and 
trickery  In  pursuance  of  such  previous  con- 
spiracy, with  intention  on  the  part  of  defend- 
ant at  the  time  to  steal  the  same,  and  ap- 
propriate it  to  her  own  use  or  tbe  use  of 
Gilson,  and  to  deprive  Mrs.  Wright  wh<dly 
of  the  possession  and  ownership  thereof 
without  her  consent,  then  these  facts  are 
sufBclent  to  constitute  the  crime  of  larceny. 
The  fraud  In  obtaining  the  possession  of  the 
money  in  such  a  case.  If  shown,  takes  the 
place  of  trespass,  which  Is  necessary  to  be 
shown;  and,  if  all  the  facts  Justify  a  felo- 
nious Intent  on  the  part.of  the  defendant,  tbe 
conversion  of  the  money  to  defendant's  own 
use  Is  fdonlouB.  But  if  the  money  was  de- 
livered to  the  defendant  by  the  owner's  con- 
sent. In  pursuance  of  a  previous  agreement, 
w  if  It  was  voluntarily  delivered  to  defoid- 
ant,  the  owner  intending  to  part  wltb  pos- 
session and  title  to  It,  then  there  is  no  lar- 
ceny, even  if  fi-aud  is  established  In  obtain- 
ing it.  You  will  note  the  distinction  made 
in  the  Instruction,  consider  all  the  facts  and 
the  evidence  in  this  case, '  peculiar  as  It  may 
ba"  The  defendant  excepted  to  the  giving 
of  this  charge,  on  account  of  its  misleading 
character,  and  assigns  the  giving  of  it  as 
error.  There  is  no  other  portion  of  tbe 
charge  that  has  any  bearing  on  this  question. 
In  the  opinion  of  the  majority  of  the  court 
no  notice  is  taken  of  the  exception  to  the 
ruling  as  to  the  admissibility  of  the  testi- 
mony showing  that  the  prosecuting  witness 
had,  at  about  the  time  of  the  alleged  agree- 
ment with  defendant,  tried  to  hire  one  Ter> 
rell  to  kill  Mrs.  Morris.  This  fact  was  at- 
tempted to  be  shown  by  Tardl  himself,  and 
the  objection  was  wholly  on  the  ground  of 
materlallly.  As  to  the  charge  of  the  coort, 
it  wUl  be  seen  from  the  recitation  of  It  at 
length  above  that  In  the  opinion  of  the  ma- 
jority three  or  four  lines  are  selected  oat 
from  the  conclusion  of  it,  and  because  they' 
embody  a  substantially  correct  statement  of 
a  legal  proposition  it  Is  said  that  the  Jury 
was  not  misled.  I  may  be  exceedingly  ob- 
tuse, and  do  not  profess  to  possess  any  un- 
usual powers  of  perception,  and  this  may 
account  for  my  failure  to  understand  what 
rale  the  oourt  below  Intended  to  lay  down 
for  the  guidance  of  the  Jury.  But  trap  tt  Is 
that  if  I  were  called  upon  to  say  from  the 
instruction  quoted  what  rule  was  declared, 
I  confess  at  once  that  I  could  not  do  it  And 
I  am  constrained  to  brieve  that  no  member 
of  this  bar  or  of  this  court,  with  all  doe  re- 
spect to  the  other  members  of  it,  can  tdl^ 
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what  the  coort  below  Intended  to  tell  the 
lory  was  the  rale  of  law  in  this  case;  and 
yet  we  are  told  that  It  must  not  be  snppoaed 
that  a  Jury  of  laymen  not  learned  in  the 
law  were  misled  by  this  instruction.  As  I 
understand  it,  the  opinion  of  the  majority 
of  the  court  concedes  that  the  charge  was 
In  a  large  part  erroneous,  but  th^  hold  that 
it  was  not  misleading.  Let  us  see.  The  Jury 
are  first  told,  hi  effect,  that  if  GUscmi  and 
defendant  conspired  to  cheat  Mrs.  Wright  by 
pretending  to  accept  employment  to  kill  Mrs. 
Morris;  that  they  caused  the  death  of  Mrs. 
Morris  to  be  announced,  and  falsely  pretend- 
ed they  had  killed  her,  and  claimed  the  pay- 
ment of  the  $100  promised,  and  Mrs.  Wright, 
relying  on  this  false  representation  that  Mrs. 
Morris  was  dead,  when  in  fact  she  was  not, 
paid  defendant  the  $100;  and  that  defendant 
received  it,  intending  to  appropriate  it  to  her 
own  use,— then  this  was  larceny.  In  the 
same  breath  they  wore  toLd  that  If  the  own- 
er of  the  money  dellrered  it  to  defendant 
pursuant  to  a  iwevlous  agreement,  intend- 
ing to  part  with  the  possession  and  title  to 
it,  then  there  is  no  larceny.  This  is  the  sub- 
stance of  the  instruction,  stripped  of  all  need- 
less Twblage,  and  if  it  is  not  contradictory  I 
am  unable  to  understand  the  English  lan- 
guage. It  was  not  contradictory  in  some 
mere  fcunmal  <x  immaterial  part  The  sub- 
stance is  In  abst^ute  CMifllL-t,  and  cannot 
be  recMiclled.  I  think  it  mu«t  be  admitted 
by  all  that  if  the  Jury  followed  the  nrst  rule 
declared  in  the  InfttructliMi,  they  must  hare 
found  against  defoidant  under  any  circum- 
stances, because  it  mattered  not  whether  the 
testimcMiy  given  on  the  defense  was  trae  or 
false,  she  was  guilty  anyhow.  I  am  clearly 
of  the  opinion  that  if  the  jury  b^eved  the 
testimony  ofF^ed  in  behalf  of  defendant  she 
was  entitled  to  an  acquittal  up(«  this  charge. 
In  other  words,  if  Mrs.  Wright  gave  the 
money  to  defoidant  in  payment  for  a  sup- 
posed service,  the  taking  of  it  could  never 
be  larceny;  and  defwdant  was  oititled-  to 
have  the  Jury  pass  <m  the  question  as  to 
whether  bar  version  of  the  aftair  was  true 
or  not  I  am  quite  positive  that  under  the 
instructions  as  given  no  man  can  t^  wheth- 
er this  has  ever  been  done  or  not  If  because 
the  court  correctly  stated  a  legal  proposition 
in  a  few  lines  of  an  instruction,  while  it 
elaborated  an  erroneous  one  at  great  length, 
it  must  be  held  that  the  entire  instruction 
fairly  states  the  law,  and  is  not  misleading, 
I  do  not  see  bow  a  case  can  ever  be  re- 
versed toe  wror  in  the  charge  of  the  court; 
because  it  would  be  an  extreme  case,  in- 
deed, where  we  might  not  pick  out  a  few 
lines  somewhere  in  the  charge  that  stated  a 
legal  proposition  correctly.  The  rule  that 
when  a  charge  is  erroneous  In  one  part,  and 
Injurious  to  a  defendant,  the  mere  stating 
of  a  c<M'rect  rule  in  anoth»  part  does  not 
cure  it,  is  established  by  every  authority  that 
Is  entitled  to  respect  Brown  v.  McAllister, 
SO  Cal.  577;  Agoirre  v.  Alezander,  68  OaL 


21;  Frederick  t.  AUgaler,  88  Mo.  802; 
ton  V.  Fritz,  6  m.  App.  217;  Ballroai 
Monroe,  47  Mich.  152,  10  N.  W.  179; 
V.  Jamleson,  51  Mlch_153,  16  N.  W.  31 
ray  v.  Com.,  70  Pa.  St  311;  Tbomp.  ' 
232&  In  this  case  the  error  was  emp 
if  possible,  by  the  fact  that  the  Jury 
doubt  as  to  what  the  court  had  decb 
law  to  be,  and,  after  being  out  son 
they  returned  into  court  and  at  their 
this  objectionable  Instruction  was  agi 
over  to  them.  In  view  of  all  this,  a  i 
of  this  court  cannot  believe,  and  do 
lieve,  the  Jury  were  misled.  If  th< 
not,  then  I  do  not  see  how  a  Jury 
misled  by  an  erroneous  charge  at  th 
I  think  the  only  safe  and  proper  rule 
where  the  charge  is  erroneous  In  a  i 
tlal  part  by  which  the  testimony 
party  is  necessarily  limited  in  its  el 
fore  the  Jury  to  the  detriment  of  sncl 
then  such  error  is  prejudicial,  and  d 
a  reversal  of  the  cause,  without  re 
the  fact  that  the  court  in  some  other 
the  charge  stated  the  law  CMrectly.  '. 
is  stated  in  Thompson  on  Trials,  at 
2326,  as  follows:  "Instructimis  sho' 
be  so  fituned  as  to  be  capable  of 
terpretatioms,— one  cwrect  in  point 
or  in  rdatlon  to  the  facts,  and  the  < 
oorrect  Such  Instructions  are  well  < 
ed  to  mislead  the  Jury.  The  givlni 
structions  which  are  inconsistent  ' 
contradictory  to  each  other  is  error, 
reason  that  the  Jtuy  will  be  as  lik^ 
low  the  bad  as  the  good;  and  it  ca 
known  which  they  have  followed,  an< 
way  soever  they  go,  the  Judgment  i 
reversed.  Thn-efore  an  erroneous 
tion  is  not  cured  by  another  Instrat 
the  same  subject  which  is  cwrect" 
BO,  MtukBj  .V.  People,  2  GolOk  18; 
Olln,  79  Pa.  St  391. 

There. is  one  feature  of  the  inst 
given  that  wo'e  it  not  so  serious 
ter,  would  be  ludicrous.  The  court 
Jury:  "And  if  you  find  that  the  one  1 
dollars  was  obtained  by  the  defen 
reliance  upcn  the  fact  that  defendani 
son  or  both  had  killed  Mrs.  Morris,  a 
the  killing  in  fact  had  not  taken  pit 
you  further  find  that  the  one  bund 
lars  was  obtained  fronr  Mrs.  Wright 
fendant  by  this  fraud,  deceit,  and  1 
*  *  *  The  fraud  In  obtaining  the 
ska  of  the  money  In  such  case,  if 
takes  the  place  of  trespass,  which  t 
saiy  to  be  shown,"  etc.  It  will  be  « 
the  fraud,  deceit,  and  trickery  ref« 
was  the  false  representati<«  of  dc 
that  she  had  murdered  Mrs.  Mortis, 
Jury  were  then  told  that  this  tnm 
supply  the  place  of  the  trespass  n 
to  be  shown  to  complete  the  crime 
ceny.  In  otbw  words,  Sirs.  Wright, 
ing  over  this  blood  money,  was  imp< 
on,  in  that  she  was  induced  to  and 
Ueve  that  it  hadj>ee;i,earned,  whea 
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not  If  the  court,  tm  Indicated  by  this  in- 
struction, wanted  to  glre  to  tbe  bargain  be- 
tween defendant  and  Mrs.  Wrigbt  the  dig- 
nity of  a  contract,  the  violation  of  which 
would  be  a  wr<Mig  or  constltate  any  elemrait 
of  crimen  Inasmuch  as  Mrs.  Morris  was  still 
alive,  and  it  was  not  shown  to  be  beyond 
the  power  of  defendant  to  perform  the  bar- 
gain, it  would  have  been  more  in  accwd  with 
ordinary  Judicial  procedure  to  have  given 
JudKiuent  for  8i>eciflc  performance  of  the 
oen  tract  to  Idll,  instead  of  convicting  de- 
fendant of  a  crime  that  to  my  mind  was  not 
Involved  either  In  the  performance  or  breach 
of  the  contract  I  think,  for  error  In  the 
cbarge  of  the  court  the  Judgment  below 
sbould  bave  beoi  reversed,  and  a  new  trial 
granted.  I  do  not  deem  it  necessary  to  en- 
large xtpoa  tbe  exceptions  to  tbe  rejection 
of  Terrell's  testlmoiiy.  It  was  admissible  If 
tbe  proper  foundation  was  laid  by  asking 
Mrs.  Wright  whether  she  had  made  such 
offer  to  Terrdl  as  he  was  produced  to  proves 


HARTB  V.  OODBN  CITY  ST.  RT.  CO. 

(Supreme  Court  of  Utah.    Jan.  18,  1894.) 

Terkitoriss — Pie  Bill — Witness  Pees. 

1.  Rev.  St  n.  S.  f  823,  which  prescribes 
the  fees  and  costs  to  be  taxed  "in  the  several 
states  and  territories,"  refers  solely  to  the  dis- 
charge of  duties  imposed  by  the  laws  of  the 
United  States,  and  is  not  applicable  to  cases  in 
the  territorial  conrts  in  which  the  United  States 
is  not  a  party,  or  of  which  the  federal  courts 
would  not  have  exclusive  Jurisdiction  if  the 
territory  were  a  state;  and  officers,  jurors,  and 
witnesses,  when  dischar^ng:  duties  and  serv- 
ices nnder  United  States  laws,  should  be  com- 
pensated according  to  the  fedoal  fee  bill,  and, 
when  discharging  duties  and  services  under  the 
territorial  laws,  they  should  be  compensated  ac- 
f»rding  to  the  territorial  fee  bill. 

2.  The  federal  fee  bill  is  not  made  appli- 
cable to  officers,  Jurors,  or  witnesses  employed 
and  discharging  dudes  nnder  the  territorial 
laws,  by  Act  Cong.  June  23,  1874,  which  pro- 
vides that  the  act  regulating  fees  and  costs  to 
be  allowed  derlca,  marshals,  and  attorneys  of 
the  federal  courts,  and  for  other  purposes,  "is 
extended  over  and  shall  apply  to  the  fees  of  like 
officers  in  Utah." 

a  The  provision  of  the  territorial  fee  bill 
which  disallows  fees  to  witnesses  who  do  not 
attend  before  the  clerk  within  two  days  after 
the  trial,  and  claim  their  attendance,  is  valid, 
but  does  not  prevent  a  successful  party,  who  has 
paid  his  witnesses,  and  duly  filed  an  itemised 
bill  of  costs  within  the  required  time,  from  hav- 
ing the  amount  included  in  his  Judgment  though 
the  witnesses  may  not  have  appeared  before  the 
clerk. 

Appeal  from  district  court  Weber  county; 
James  A.  Miner,  Justice. 

Action  by  S&muel  Marte  against  the  Ogden 
City  Street  Railway  Company.  Plaintiff  re- 
covered Judgment  but  appeals  from  the 
taxation  of  costs.   Affirmed. 

Maloney  &  Perkins,  for  appellant  Evans 
A  Rogers,  for  respondent 

ZANB,  C.  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  of  the  court  be- 


low against  the  defendant  on  a  verdlcc  for 
150  and  for  $60  costs.  On  motion  of  the  de- 
fendant tbe  court  taxed  the  costs  according 
to  the  fee  bill  enacted  by  the  territorial  leg 
Islature,  and  disallowed  the  fees  of  four  wit- 
nesses, amounting  to  $17.70,  because  they 
had  not  appeared  before  tbe  clerk  within 
two  days  after  tbe  trial,  and  claimed  their 
attendance.  To  this  ruling  of  tbe  court  the 
plaintiff  excepted,  and  be  assigns  the  same 
as  error. 

The  plaintiff  claims  that  the  court  erred  in 
taxing  the  costs  under  the  territorial  statute; 
that  they  should  have  been  taxed  according 
to  the  fee  bill  of  the  United  States;  and,  fur- 
ther,  that  the  court  erred  in  disallowing  the 
fees  of  the  witnesses  who  did  not  claim 
tbem  within  two  days,  though  they  should 
have  been  taxed  under  the  territorial  law. 
Tbe  federal  law  does  not  require  the  wit- 
nesses to  claim  their  fees  within  two  days 
after  the  trial,  while  tbe  territorial  law,  in 
terms,  does.  The  legislative  authority  of  the 
territory  extends  to  all  rightful  subjects  of 
legislation  consistent  with  tbe  constitution 
of  the  United  States,  and  with  United  States 
laws  relating  to  the  territory.  The  compen- 
sation of  officers  and  witnesses  for  services 
performed  is  a  rightful  subject  of  legislation; 
and  the  laws  of  the  territory  designating  the 
fees  of  officers,  Jurors,  and  witnesses  for 
duties  or  services  rendered  under  laws  en- 
acted by  the  territorial  legislature  are  con- 
sistent with  tbe  constitution  of  the  United 
States.  Are  they  in  conflict  with  the  laws  of 
the  United  States?  Stating  the  proposition 
more  definitely,  has  congress  applied  the 
United  States  fee  bill  to  the  compensation 
of  such  officers  and  witnesses  when  execut- 
ing process  or  serving  in  cases  to  which  the 
United  States  is  not  a  iMrty,  or  of  which  It 
would  not  have  exclusive  Jurisdiction  if  the 
territory  was  a  state?  Section  823,  Rev.  St 
U.  S.,  declares  that  "the  following  and  no 
other  compensation  shall  be  taxed  and  al- 
lowed to  attorneys,  solicitors  and  proctors 
in  tbe  courts  of  tbe  United  States,  district 
attorneys,  clerlu  of  the  circuit  and  district 
courts,  marshals,  commissioners,  witnesses. 
Jurors  and  printers  In  the  several  states  and 
territories."  This  language  refers  to  attor- 
neys and  solicitors  practicing  in  the  courts 
of  the  United  States,  and  to  the  officers  men- 
tioned when  discharging  duties  imposed  by 
tbe  laws  of  the  United  States,  and  to  Jurors 
serving  in  and  attending  upon  its  courts.  It 
has  no  application  to  the  compensation  of 
state  officers,  or  to  attorneys  or  solicitors,  or 
to  Jurors  or  witnesses,  attending  upon  or 
practicing  or  serving  therein.  The  lines 
separating  national  and  state  powers  are 
drawn  by  the  national  constitution  and  laws 
and  by  state  constitutions  and.  laws.  The 
right  of  the  United  States  to  acquire  terri- 
tory carries  with  it  the  power  to  govern  the 
people  fouad  upon  it  The  federal  govern- 
ment however,  has  employed  this  right  di- 
rectly to  govern  the  people  of  the  organized 
.gitizcd  by 
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territories  bnt  little  farther  than  it  was  au- 
thorized tinder  the  conatltntion  and  laws  of 
the  United  States  to  make  and  apply  Its 
laws  to  the  people  of  the  United  States  in 
the  yarious  states,  or,  in  other  words,  to  the 
people  of  the  states.  The  national  govern- 
ment  has  made  provision  for  a  territorial 
government  in  Utah,  and  has  delegated  to  it 
a  very  large  portion  of  powers  similar  to 
those  exercised  by  state  governments  over 
their  people.  While  this  territorial  organiza- 
tion is  not  a  sovereignty,  its  authority  to 
make  laws,  as  we  have  stated,  extends  to 
uU  rightful  subjects  of  legislation  consistent 
with  the  federal  constitution  and  the  laws  of 
the  national  legislature;  and  the  will  of  the 
people  of  the  territory,  expressed  by  their 
legislature  in  laws,  has  the  same  effect  up- 
on "the  people  that  the  will  of  the  people  of 
a  state,  expressed  through  its  legislature,  has 
upon  its  people  by  similar  laws.  National 
laws  emanate  ftom  the  people  of  the  United 
States,  and  are  expressed  by  congress,  while 
territorial  laws  proceed  from  the  people  of 
the  territory,  and  are  expressed  by  their  leg- 
islature. The  federal  government  prescribes 
duties  and  requires  the  services  of  its  citi- 
zens as  officers,  Jurors,  and  witnesses,  and 
in  its  fee  bill  fixed  their  compensation,  and 
the  territorial  government  prescribes  duties 
and  re<inlre8  the  services  of  its  residents  as 
officers.  Jurors,  or  witnesses,  and  in  the  ter- 
ritorial fee  biU  in  question  has  fixed  their 
compensation.  But  the  United  States  mar- 
shals and  prosecuting  attorneys  and  clerks 
of  the  supreme  and  district  courts  In  the  ter- 
ritories discharge  duties  nnder  the  laws  of 
the  United  States  and  under  the  territorial 
government  as  well,  and  the  courts  of  the 
latter  have  Jurisdiction  of  and  try  cases  un- 
der both  federal  and  territorial  laws.  It 
would  appear  that  such  officers,  Jurors,  and 
witnesses,  when  discharging  duties  and  serv- 
ices under  United  States  laws,  should  be 
compensated  according  to  the  United  States 
fee  bill,  and,  when  discharging  duties  and 
services  under  territorial  laws,  they  should 
be  compensated  according  to  the  territorial 
fee  bill.  It  is  claimed,  however,  that  the 
federal  fee  bill  Is  made  applicable  to  both 
classes  of  service — ^that  Is  to  say,  when  such 
officers.  Jurors,  or  witnesses  are  employed 
under  the  territorial  laws  as  well  as  when 
employed  under  those  of  the  United  States— 
by  the  following  provision  of  section  7  of 
an  act  of  congress  in  force  June  23,  1874: 
"The  act  of  the  congress  of  the  United 
States  entitled  'An  act  to  reg:ulate  the  fees 
and  costs  to  t>e  allowed  clerks,  marshals,  and 
attorneys  of  the  circuit  and  district  courts  of 
the  United  States,  and  for  other  purposes,' 
approved  February  twenty-sixth,  eighteen 
hundred  and  fifty-three,  is  extended  over 
and  shall  apply  to  the  fees  of  like  officers 
In  said  territory  of  Utah."  1  Comp.  Laws 
Utah  1888,  f  7,  p.  107;  Supp.  R^.  St  U.  S. 
f  7,  c.  469.  The  language  is  that  the  act  of 
congress  regulating  the  fees  of  United  States 


otHcen,  and  of  Jurors  and  wltnessea 
in  federal  courts,  "Is  extended  over  ai 
apply  to  the  fees  of  Uke  officers  In  s 
ritory."  Does  this  langrnage  evince  ai 
tlon  to  apply  the  act  of  congress  me 
to  the  compensation  of  the  officers  n 
ed  when  discharging  duties  undar  th 
tory,  and  to  the  compensation  of  at 
and  solicitors,  and  Jurors  and  wi1 
when  practicing  or  serving  or  atteni 
cases  under  territorial  laws?  It  is  i 
reasonable  to  assume  that,  in  exteni 
the  territory  the  law  of  congress  es' 
ing  fees,  the  Intention  was  that  it 
have  like  etfect  therein  as  in  the  stat 
that  the  expression  "fees  of  Uke  o 
should  be  held  to  mcian  the  fees  of  U 
cers  for  like  services.  No  mention  ii 
of  compensation  for  duties  discharj 
services  rendered,  under  the  terrltori 
or  of  the  fee  bill  thereof  then  in  fort 
hold  that  the  federal  fee  bill  should  b 
ed  in  its  application  to  the  compensa 
United  States  officers  for  services  disc 
under  United  States  laws,  and  not  t 
ices  discharged  under  territorial  laws, 
the  compensation  of  attorneys,  solicit 
rors,  and  witnesses  when  practicing,  t 
or  attending  in  cases  in  which  the 
States  Is  a  party,  and  to  such  as  the 
States  courts  in  the  states  have  exdni 
risdiction  of,  and  that  their  services 
tendance  In  all  other  cases  should  b 
pensated  according  to  the  territorial  1 
As  to  the  second  error  assigned,  we 
the  opinion  that  the  provision  of  tb< 
torial  fee  bill  which  disallows  fees 
nesses  who  do  not  attend  before  th< 
within  two  days  after  the  trial,  and 
their  attendance,  is  valid,  and  that  th 
did  not  err  in  so  holding.  In  this  we 
wish  to  be  understood  as  holding  thai 
cessful  party  who  pays  his  witness* 
includes  the  amount  paid  in  his  ItemL 
of  costs,  duly  verified,  and  files  It,  as 
ed  by  the  statute,  within  the  time  prec 
may  not  have  it  included  in  his  Jud 
though  the  witnesses  may  not  have  aj; 
before  the  derk  wltliln  two  days  af 
trial,  and  may  not  have  demanded 
fees.  The  case  of  Orant  t.  Hallway 
Utah,  270,  21  Pac.  908,  is  approve 
find  no  error  In  this  record.  JuOgm 
firmed. 

BABTOH  and  SBOTH,  J3.,  eoDcnr. 


ANDBRSON    r.    TOSBMmi    ION] 
MIIiUNO  OO.  St  aL 

(Supreme  Ooort  of  Utah.    Jan.  28,  1 

AcTioH  OK  NoTS— Who  mat  Bbihi 

Where  the  owner  of  a  note  aai 

authorizing  the  assignee  to  sue  thereon  : 
lect  it,  though  the  owner  retained  it  in 
sesRion,  he  cannot  maintain  an  action 
without  a  reassignment  to  iim. 
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Appeal  from  district  court.  Salt  Lake  ooon- 
t7;  G«orge  W.  Bartch,  JiiBtlc& 

Action  by  Jamea  Anderson  against  the 
Tosemlte  Mining  &  Milling  Company  and 
otbeia  to  recoTO'  on  a  note.  There  was 
Judgment  for  defendants,  and  idalntUt  ap- 
peala.    Affirmed. 

Chas.  S.  Varian,  for  appellant  Arthv 
Brown  and  W.  O.  Hall,  for  respondenta 

MINER,  J.  On  May  14,  18S8,  the  defend- 
ants made  and  delivered  to  the  plaintiff  their 
promissory  note  for  13,500,  with  interest, 
payable  to  the  order  of  the  plointicr.  On 
January  S,  18S0,  James  Anderson  and  Scott 
&  Anderson  made  and  delivered  the  fol- 
» lowing  assignment  to  George  M.  Scott  and 
William  H.  Remington:  "For  value  received, 
we  hereby  sell,  assign,  transfer,  and  make 
over  to  George  M.  Scott  and  William  H. 
Remington  our  several  demands,  accounts, 
and  claims  against  the  Yosemite  Mining  and 
Milling  Company,  a  corporation;  said  de- 
mands being  for  the  sum  of  thirty-six  hun- 
dred and  forty  dollars  ($3,640)  and  seventy- 
two  and  thirty-five  one-hnndredths,  ($72.35,) 
with  Interest,  and  they  are  authorized  to 
sue  for  and  collect  same  from  said  company. 
[Signed]  James  Anderson.  Scott  &  Ander- 
son." In  May,  1892,  the  plaintiff,  James 
.Uido'son,  commenced  suit  against  the  de- 
fendant upon  said  note,  claiming  no  part 
had  been  paid  except  $500.  The  Yosemite 
Mining  &  Milling  Oompany  answered  sepa- 
rately, and  Bet  up  the  above  assignment, 
claiming  that  Scott  and  Remington  were  the 
owners  of  said  note,  and  that  plaintiff  was 
not  such  owno';  and  that  they,  in  connec- 
tion with  Joseph  B.  Galllgher  as  trustee  for 
them,  commenced  suit  against  said  com- 
pany npon  several  matters,  including  the 
note  In  question,  and  afterwards,  on  Decem- 
ber 17, 1891,  recovered  Judgment  against  said 
company  In  the  third  district  court  upon  said 
note  and  other  demands;  and  that  said  judg- 
ment Is  of  record  In  said  court,  and  unre- 
versed. Glendlnnlng  and  Egan  answered 
separately,  denying  plaintiff's  ownership  of 
the  note,  and  also  set  vp  the  same  defense 
as  this  company  defendant  The  case  was 
tried  before  the  court  without  a  Jury,  and 
the  court  found  the  tacts  setupintheseTeraJ 
answers  of  the  defendants  to  be  true,  and 
that  plaintiffs  bad  been  paid  $500  by  Olen- 
dinntaig  <m  April  22,  189a  The  court  fnr- 
tbex  found  that  the  assignment  and  transfer 
of  said  note  to  Scott  and  Remington  was 
made  for  the  purpose  of  enabling  them  to 
comply  with  a  ctftaln  agreement  between 
them  and  the  defendant  the  Yosemite  Min- 
ing &  Milling  Company,  whereby  Scott  and 
Remington  had  agreed  to  take  vp  and  pro- 
care  the  assignment  and  transfer  to  them  of 
said  note  and  indebtedness,  among  others, 
BO  as  to  allow  Scott  and  Remlng:ton  to  fore- 
close, and  recover  Judgment  for  this  Indebt- 
edness.    PlalntUt  claims  the  court  erred  In 


admitting  the  assignment  by  plaintiff  to 
Scott  and  Remington;  that  the  court  ored 
In  admitting  evidence  of  the  defendant  as 
to  the  same  against  the  company,  and  the 
assignment  of  It;  and  that  the  court  erred 
In  admitting  In  evidence  the  record  and 
Judgment  roll  In  the  suit  of  GaUlgher  et  aL 
V.  The  Yosemite  Mining  &  Milling  Co.;  and 
that  the  evidence  was  insufficient  to  Justify- 
the  findings,  etc.   - 

Upon  an  examination  of  the  record,  we 
find  that  the  contention  of  the  appellant  can- 
not be  sustained.  It  appears  from  the  tes- 
timony of  the  plaintiff  that,  at  the  time  of 
the  assignment  in  question,  plaintiff  held  no 
other  claim  against  the  defendant  than  the 
note  in  question.  It  also  appears  that  plain- 
tiff auth(^zed  the  suit  to  be  commenced 
thereon.  The  fact  that  plaintiff  still  retained 
the  note  in  his  possession  would  not  de- 
prive the  assignee  of  the  right  to  sue  there- 
on in  accordance  with  the  contract  between 
the  parties.  '  Having  authority  to  sue,  Scott 
and  Remington  could  sue  one  or  all  of  the 
makers.  The  assignment  carried  with  It 
the  note  and  debt  evidenced  thereby.  Scott 
and  Remington  were  the  real  parties  In  In- 
terest, and  entitled  to  sue.  The  fact  that 
they  chose  to  sue  but  one  of  the  three  mak- 
ers of  the  note,  and  did  not  make  the  sure- 
ties parties  to  their  action,  was  within  their 
discretionary  power  as  owners  of  the  note. 
The  plaintiff  could  not  maintain  an  action 
on  the  note  he  had  assigned,  without  a  re&s- 
Bignment  to  him.  Under  the  authority 
given,  the  defendants  would  be  protected  In 
a  payment  of  the  note,  or  by  a  recovery  of 
a  Judgment  thereon  by  the  assignee,  as 
against  a  suit  or  claim  by  the  assignor 
against  them.  Wines  v.  'Railway  Co.,  9 
Utah,  — ,  33  Poc  1042;  Pom.  Rem.  &  Rem. 
Rights,  ^d  Bd.)  (  132;  Davis  t.  Railway 
Co.,  26  Fed.  786;  Anderson  t.  Reardon, 
(Minn.)  48  N.  W.  777;  Sheridan  v.  Mayor, 
etc.,  68  N.  T.  81;  Tuller  v.  Arnold,  98  Oal. 
522,  33  Pac.  445;  2  Comp.  Laws,  {(  3186, 
8212,  8662.  We  think  the  evidence  object- 
ed to  was  pr(H>erly  admitted,  and  that  the 
evidence  Justified  the  findings  given.  Find- 
ing no  error  In  the  record,  the  Judgment  of 
the  trial  court  is  affirmed,  with  coats. 

SMITH,  Jn  ooncnia. 


THOMAS  et  nx.  v.  SPRINGVILLB  CITY,* 

(Supreme  Court  of  Utah.    Jan.  29,  1894.) 
Dbvsctivb  Bridobs  —  AonoH  vob  PsRsoiiij.  Iir- 

rDRIES— BviDBirCB — IKBTBUCTIONS. 

1.  While  driving  over  defendant  city's 
bridge,  plaintiff's  tiorae  became  frightened  at  a 
hole,  partially  covered  by  a  plank,  and  backed 
off  the  bridge,  whereby  plaintiff  was  injored. 
The  plank  over  the  hole  left  a  lu>le  on  either 
side,  through  which  the  water  could  be  seen 
below,  and  the  end  of  the  bridge  where  the 
buggy  went  off  the  approach  to  it  was  not  pro- 
tected by  any  guard  rail.  Held  toJqstify. a  Yer- 
diet  for  plaintiff.  ^  g.,^^^^  by  GOOQ IC 

'  Rehearing  denied. 


604 


PACIFIC  BEFOBTEB,  VOU  35. 


2.  Bvidence  that  other  horses  became 
frightened  at  the  hole  In  the  bridge  was  compe- 
tent to  show  notice  to  defendant,  and  to  show 
that  «uch  hole  was  likely  to  frighten  horses. 

8.  A  charge  requested  by  defendant,  that  if 
the  hole  was  repaired  in  a  reasonable  manner, 
so  as  to  caufie  no  obstmction  to  the  ordinary 
ns«  of  the  bridge,  and  if  the  horse  shied  with- 
out safficient  cause,  defendant  would  not  be  lia- 
ble, was  proi>erly  refused,  as  it  was  not  broad 
•enough  to  oorer  other  features  of  alleged  neg- 
ligence in  eridence. 

Appeal  from  district  court.  Utah  county; 
John  W.  Blackburn,  Justice. 

Action  by  Perry  A  Thomas  and  wife 
against  Sprinfrvllle  City.  There  was  judg- 
ment for  plaintiffs,  and  defendant  appeals. 
AfElrmed. 

Rawlins  &  Critcblow  and  D.  C.  Johnson, 
fOT  appellant  Williams,  Van  Cott  &  Suth- 
erland and  S.  R.  Thurman,  for  respondents. 


MINEU,  J.  This  action  Is  brought  to  re- 
cover damages  claimed  to  have  been  sus- 
tained by  Larlnla  M.  Thomas,  lind  occa- 
sioned by  a  fall  from  a  bridge  over  a  stream 
within  the  corporate  limits  of  the  defendant. 
The  plaintiff  was  driving  a  horse  attached  to 
a  carriage  across  this  bridge,  when  the  horse 
became  frightened  at  a  hole  In  the  bridge, 
which  had  been  partly  covered  by  a  plank, 
and  backed  off  the  bridge,  causing  the  plain- 
tiff to  fall  about  10  feet,  Into  the  water  be- 
low. Plaintiff  claims  damages  on  account  of 
the  unsafe  and  negligent  condition  in  which 
the  bridge  was  left  The  floor  of  the  bridge 
had  become  worn  out  in  places,  and  bad  been 
repaired  before  the  accident.  The  bole  In 
the  bridge  was  estimated  by  several  wit- 
nesses to  be  from  three  to  eleven  Inches  wide 
and  two  to  three  feet  In  length.  Tliis  hole 
had  been  repaired  by  defendant  by  placing 
pUmk  over  it  in  such  a  manner  as  to  leave  a 
crack  on  either  side,  estimated  by  various 
witnesses  at  from  one  to  three  iu.'hes  In 
width,  through  which  the  water  could  be 
seen  below.  That  for  about  fotir  feet  at 
each  end  of  the  bridge  where  the  buggy  went 
off  the  approaches  to  It  were  not  protected 
by  any  railing  or  guard  rail,  to  prevoit  vehl- 
dea  from  going  ovor.  The  horse  driven  by 
plaintiff  was  gentle,  and  It  appears  plaintiff 
was  accustomed  to  driving  horses.  The 
plaintiff  drove  upon  the  bridge  from  tbe  east, 
when  the  horse  became  frightened  at  the 
plank  or  crack  in  the  covering,  and,  notwith- 
standing the  efforts  of  the  plaintiff  by  the 
nse  of  the  whip  to  uige  the  horse  ovor  the 
plank,  the  horse  backed  the  carriage  and  tbe 
occupants  over  the  uiq>rotected  end  of  tbe 
bridge,  precipitating  the  plaintiff  and  others 
Into  tbe  channel  of  the  stream,  about  10 
feet  below.  The  testimony  shows  that  plain- 
tiff received  some  Injuries.  Within  a  short 
time  after  the  accident  she  was  prematurely 
deliva*ed  of  a  dead  child;  and  that  some 
three  or  four  months  thereafter  she  suffered 
a  mlsQUTlage,  all  of  which,  it  Is  claimed,  was 
occasioned   by  the   hojury    received   at    the 


tlm&  It  also  appears  that,  had  a 
been  placed  at  the  approach  to  the 
the  accident  might  have  been  avoide 
testimony  was  conflicting.  Upon  tl 
the  jury  rraidered  a  verdict  In  favor 
plaintiff  for  $2,300.  Upon  the  mot 
new  trial  the  court  struck  out  the 
$1,000,  leaving  a  judgment  for  the 
of  $1,300. 

The  appellant  contends  that  there  U 
dence  In  tbe  record  showing  negUgenc 
part  of  the  city.  Upon  an  examinatio 
record  and  of  the  authorities  bearing  i 
question  we  are  satisfied  that  there  w 
dent  evidence  before  the  Jury  upon  ti 
tlon  of  negligence  by  the  city  in  not 
ing  a  suitable  railing  to  the  approacl 
bridge,  and  upon  the  question  of  ne, 
and  want  of  proper  care  on  the  pan 
city  In  failing  to  make  a  reoscmably 
repair  of  the  defect  in  the  floor  of  the 
These  matters  were  within  the  sped: 
ince  of  the  jury  to  pass  upon  under 
dence  given,  and  their  verdict  should 
disturbed.  Houfe  v.  Town  of  F\ilton 
9  Amer.  Rep.  568;  Hey  v.  Phiiadelph 
22  Amer.  Rep.  733;  Kennedy  v.  May 
73  N.  Y.  365;  Ring  v.  City  of  Col 
N.  Y.  83;  City  of  Sterling  v.  TTiomas 
264;  Black,  Proof  &  PL  {  85;  Leak 
way  Co.,  (Utah,)  33  Pac.  1045.. 

It  Is  also  contended  that  the  court  < 
allowing  witness  Storrs  to  testify  that 
seen  two  or  three  horses  shy  at  this 
place  in  the  bridge  in  question.  W 
this  testimony  was  properly  admitted 
purpose  of  showing  notice  to  the  ci 
also  as  tending  to  show  that  this  ( 
and  crack  in  tbe  bridge  was  an  objec 
to  frighten  horses.  The  authorities  i 
be  practically  uniform  on  this  subjei 
ling  V.  Westmoreland,  13  Amer.  Rep. 
V.  Railroad  Co.,  92  Amer.  Dec.  601; 
Chicago  V.  Pow«8,  42  m.  169;  City 
phi  V.  Lowery,  (Ind.)  39  Amer.  Rep.  I 
of  Aiigusta  V.  Hafers,  (Ga.)  34  Amer.  : 
Pomfrey  v.  Village  of  Saratoga  Sprii 
N.  Y.  459,  11  N.  E.  43;  District  of 
bla  V.  Armes,  107  U.  S.  519,  2  Sup.  O 

Exception  is  taken  to  the  refusal 
cotu-t  to  give  defendant's  first  and  tj 
quests.  In  the  first  request  the  coi 
asked  to  direct  a  verdict  for  the  del 
This,  as  we  have  seen,  was  properly  i 
In  the  third  request  the  court  was  a 
charge  the  Jury,  in  substance,  that  if  1 
in  the  bridge  was  repaired  In  a  rea 
and  ordinary  manner,  so  as  to  cs 
obstruction  to  the  reasonable  and  o 
use  of  the  bridge,  and  that  the  hors 
at  the  board  used  in  its  repair,  witho 
dent  cause  or  excuse,  and  backed 
bridge,  then  the  defendant  would 
liable.  The  court  did  not  give  Its  cb 
the  language  used,  but  told  the  Jury, 
stance,  that  in  determining  that  matt 
should  consider  the  whole  condition 
bridge.  Thst->the  cits  was  liable  If 
Digitized  by  VjOOv^IC 
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not  use  reasonable  care  in  making  Its  road- 
ways and  approaches  to,  and  the  bridge  it- 
self, reasonably  safe.  .  That  ordinary  negli- 
gence was  the  want  of  reasonable  care.  If 
ihc  city  was  negligent  in  the  manna  of 
keeping  the  bridge  in  repair,  and  the  negli- 
gent condition  of  the  bridge  caused  the  in- 
Jury  complained  of,  then  the  city  was  liable. 
That  if  it  was  left  in  sach  a  condition  that 
a  horse  would  become  frightened  and  nn- 
mnnageable,  and  very  easily  back  oft  the 
bridge,  and  cause  injury,  then  it  was  the 
duty  of  the  Jury  to  determine  whether  it  was 
negligence  or  not  That  if  the  injury  oc- 
curred in  any  other  manna*  than  as  stated 
by  the  coiurt,  they  must  find  for  the  defoid- 
ant,  etc.  We  can  see  no  objection  to  the 
third  request  as  offered,  except  that  it  was 
not  broad  enough  to  cover  other  features  of 
the  alleged  negligence  presented  by  the  tes- 
timony. The  whole  charge,  taken  together, 
fairly  presented  the  law  of  the  case  to  the 
Jury. 

Many  other  errors  wwe  assigned  in  the  rec- 
ord, but  we  liave  examined  all  that  were  dis- 
cussed in  the  appellant's  brief,  and  not 
waived  at  the  bearing.  Upon  the  whole  rec- 
ord we  find  no  reversible  error.  The  Judg- 
ment of  the  district  court  is  affirmed,  with 
costs. 

BARTCH  and  SMITH,  J3^  cwicnr. 


IEPF8  V.  RIO  GRANDB  WESTERN  RT. 

CO. 

(Supreme  C^onrt  of  Utah.    Jan.  20,  1894.) 

[L1U.ROAD   Ck>MPASIS8  —  iNJintlBS    TO    Cattim  — 

Pkoximatb  Cause— Qcbstiok  fob  Jubt. 
Plaintiff's  cow  was  being  driven  along 

1  street  intersecting  defendant's  railroad  track, 
ind,  wiien  within  60  yards  from  the  crossing,  a 
loK  chased  her,  and  she  ran  onto  tfan  tracli, 
lud  was  liilled.  No  beli  was  rung,  and  the  en- 
gine was  running  20  miles  an  hour,  instead  of 
;lie  rate  prescribed  by  ordinance.  HM  a  ques- 
ion  for  the  jury  whether  defendant's  negligence 
vaa  the  proximate  cause  oi  the  injury. 

Appeal  from  district  court,  Halt  Lake  coun- 
:y;   C.  8.  Zane,  Justice. 

Action  by  B.  A.  Jeffs  against  the  Rio 
Grande  Western  Railway  Company.  There 
vns  Judgment  for  plaintiff,  and  defendant 
ippcais.    Affirmed. 

Bennett,  Marshall  &  Bradley,  for  appel- 
ant Barlow  Ferguson  and  John  M.  Con- 
lor,  for  respondent 

SMITH,  .T.  Tn  this  action  the  plainUff  re- 
!Overed  Judgment  below  for  the  value  of  a 
nilcb  cow,  Idlied  by  a  switch  engine  of  de- 
endant  on  a  public  street  In  Salt  l.iake  City. 
Clie  defendant  appeals. 

One  error  alone  is  assigned  here,  to  wit, 
bat  the  evidence  is  Insufficient  to  Justify  tbe 
'erdict.  In  appellant's  brief  and  in  the  oral 
rgument  it  is  admitted  that  defendimt  failed 
a  ring  tbe  engine  bell,  as  required  by  stat- 


ute, and  was  running  In  excess  of  the  speed 
allowed  by  tbe  city  ordinance  of  Salt  Lake 
City.  From  these  admitted  facts  the  neg- 
ligence of  defendant  may  be  inferred.  See 
Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct  679;  Smith  ▼.  Railway  Co..  (Utah.)  33 
I'ac.  62G.  The  defendant's  counsel  admits 
tills  legal  conclusion  to  be  correct,  as  we  tm- 
derstand,  but  claims  that  npon  tite  other 
admitted  facts  it  Is  shown  that  defendant's 
neglect  was  not  the  proximate  cause  of  plaln- 
tlff'a  injiu7.  The  facts  shown  in  the  record, 
in  brief,  are  as  follows:  Defendant's  engine 
was  going  north  on  a  street,  and  the  cow  of 
plaintiff  was  traveling  east  on  a  street  inter- 
secting defendant's  track  at  right  angles.  At 
a  point  00  yards  from  the  crossing,  a  dog  of 
some  third  person  took  after  the  cow,  and 
ctiased  her  easterly  along  tbe  street  The 
cow  was  bdng  driven,  in  connection  with 
other  cows,  quite  leisurely  along  ihe  street 
up  to  tbe  time  the  dog  began  chasing  ber. 
The  boy  in  cliarge  of  the  cows  tried  to  stop 
tbe  dog.  Up  to  this  point  there  is  no  conflict 
in  the  evidence,  but  as  to  what  occurred 
afterwards  there  is  a  tot  macearial  con- 
flict Tbe  witnesses  Bouclc,  Emsbaw,  and 
Olsen  swear  that  tbe  cow  was  chased  al- 
most squarely  across  the  track,  and  in  cross- 
ing she  was  struck.  Bouck  jtwears  she  was 
struck  by  tbe  buffw  beam  of  the  engine  on 
the  right  side.  Just  back  of  tbe  shoulder.  No 
witness  disputes  this  last  Ptatemont.  The 
witnesses  Morgan,  Richards,  Dingwall,  and 
Fisher  testify  that  when  tbe  cow  came  to 
intersection  of  the  two  streets  she  tm-ncd 
north  on  the  west  side  of  defendant's  tiack, 
and  began  running  parallel  to  It;  that  the 
dog  ran  rotmd  ber,  beaded  ber  off,  and 
turned  her  to  the  east  and  south,  aud  onto 
defendant's  track;  and  that  she  ran  directly 
into  the  front  of  the  engine.  It  will  be 
readily  seen  that  these  two  claims  (<re  ma- 
terially different.  Take  the  state  of  facts  as 
proven  by  plaintiffs  witnesses.  The  cow 
running,  as  testified  to,  aci-oss  defendant's 
track,  would  occupy  but  the  shortest  space 
of  time  In  actually  crossing  the  point  of  dan- 
ger, to  wit  the  track  itself.  Now,  under 
such  circumstances,  had  defendant's  engine 
been  running  at  the  legal  rate  of  speed,  8 
miles  an  homr,  instead  of  that  proved,  viz. 
20  milea  an  hour,  it  will  be  seen  that  the  ac- 
cident could  scarcely  have  occurred,  as  the 
engine  would  have  been  under  control,  and, 
bad  the  cow  been  seen  a  very  short  distance 
ahead  of  it  its  speed  could  have  been  so 
slackened  that  the  cow  could  have  escaped, 
while,  with  the  engine  running  20  miles  an 
hour,  ber  danger  would  have  been  propor- 
tionately increased,  and  the  opportunity  for 
escape  in  like  ratio  lessened.  In  such  case, 
therefore,  tbe  failure  to  give  warning  by 
ringing  the  bell,  and  tbe  unlawful  speed  of 
the  train,  may  be  well  considered  as  el- 
ements proximately  contributing  to  the  in- 
Jury;  and  under  such  circumstances,  if  the 
Jury  found  that  the  negligent  acilTpf  jIoiI 
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feodant  In  the  particulars  proven  contributed 
proximately  to  the  killing  of  the  cow,  the  de- 
fendant Is  liable,  although  the  ictlon  of  the 
dog  in  the  premises  may  have  contributed 
to  the  result  See  16  Amer.  &  Eng.  Bnc. 
Law,  440,  and  cases  cited.  It  may  be  cou- 
ched that,  if  the  facts  were  admitted  to  be 
as  claimed  by  defendant's  witnesses,  defend- 
ant would  not  be  liable,  for  It  may  be  well 
said  that,  if  the  cow  were  turned  upon  the 
track,  and  driven  directly  upon  the  engine, 
she  would  have  be^i  killed  anyhow,  no  mat- 
ter whether  the  engine  was  running  8  or  20 
miles  an  hour,  and  no  matter  whether  the 
bell  was  being  rung  or  not  But  as  we  have 
seen,  the  testimony  was  conflicting  as  to  Just 
what  did  occur  Immediately  before  and  at 
the  moment  of  the  accident  The  Jury  bad 
the  right  to  believe  the  witnesses  for  plain- 
tiff, and,  if  they  did,  they  could  legitimately 
come  to  the  conclusion  that  the  negligence  of 
defendant  was  a  proximate  cause  of  the  In- 
jury. We  think  we  need  not  again  say  that 
we  will  not  reverse  a  case  for  insufficiency 
of  the  evidence  when  in  a  material  matter 
It  is  conflicting,  and  a  Jury  and  trial  court 
having  the  witnesses  before  them,  have 
passed  upon  and  decided  the  question  of  fact 
The  Judgment  appealed  from  is  affirmed. 

MINER  and  BARTCH,  JJ..  concur. 


FABB  et  al.  v.  GRIFFITH. 

(Supreme  Court  of  Utah.    Jan.  29,  1894.) 

Kbvibw  oh  Appiai.  —  CoNn.icTiKa  EVidbhos  — 

MkUUM  OV  DAJfASU— BbBAOH  or  CONTXAOT. 

1.  Where  the  evidence  la  conflicting,  the 
verdict  will  not  be  disturbed. 

2.  Where  a  person  who  has  leased  a  pond 
for  the  ijurpose  of  harvesting  ice  fails  to  sup- 
ply it  with  a  Buffleient  quantity  of  water  ac- 
cording to  agreement  the  measure  of  the  lea- 
see's damagea  is  the  value  of  the  ice  he  failed 
to  put  up  because  the  lessor  did  not  supply  suf- 
ficient water,  less  the  coat  of  patting  it  up. 

Appeal  from  district  court  Weber  county; 
John  W.  Blackburn,  Justice. 

Action  by  John  Farr  and  another  against 
George  G.  Griffith  for  damages  for  breach  of 
contract  There  was  Judgment  for  plaintiffs, 
and  defendant  appeals.     Affirmed. 

B.  T.  Hulaolskl,  for  appellant  Smball 
&  Alliaon,  for  respondents. 

BARTCH,  J.  The  defendant  leased  to  the 
plaintiffs,  for  a  period  of  four  years  from 
June  20,  1890,  certain  ice  ponds  and  ice 
houses,  for  the  purpose  of  putting  up  and 
storing  ice,  and  granted  them  other  priv- 
ileges. He  also  agreed  to  supply  the  ponds 
with  the  usual  water  supply  during  the  Ice- 
making  season  of  each  year  during  the  term, 
with  such  supply  as  the  ponds  had  usually 
theretofore  had.  In  consideration  therefor 
the  plaintiffs  agreed  to  pay  Iilm  ^,500.  The 
plaintUES  claim  that  during  tlie  season  of 


1891  and  1892  the  defendant  failec 
ed,  and  refused  to  furnish  the  nsi 
supply  for  the  ponds,  and  brought 
to  recover  damages  in  the  sum  of  : 
breach  of  contract  on  the  part  o 
fendant  The  Jury  returned  a  v< 
sessing  plaintiffs'  damages  at  the  n 
000.  The  defendant's  motion  for  a 
having  been  denied,  he  appeals  to  1 
aasigning  as  error  insufficiency  ci 
dence  to  sustain  or  Justify  the  vei 
also  certain  rulings  of  the  court  in 
of  the  cause. 

Under  the  provisions  of  the  leai 
the  duty  of  the  defendant  to  keep 
filled  with  water  in  the  costomar] 
—that  is,  in  the  same  way  in  which 
filled  during  the  Ice-making  seasoi 
ing  the  commencem^it  of  the  tei 
lease.  It  appears  from  Qie  evldeu 
was  customary  in  the  autumn  of 
to  have  the  water  fiow  into  the  p 
keep  them  full  until  the  weather  1 
cold  as  to  prevent  its  flow  by  fre 
water  being  carried* by  means  ol 
ditch.  It  also  appears  that  when 
there  would  remain  sufficient  wal 
ponda,  during  the  remainder  of  tl 
to  harvest  and  store  the  ice.  TIm 
on  the  part  of  the  plaintiffs  tend; 
ttiat  durliLg  the  season  in  question 
In  the  ponds  was  much  lower  ti 
some  witnesses  stating  that  it  was  i 
to  four  feet  lower;  that  this  w 
through  the  neglect  and  failure  < 
fendant  to  fill  them  In  the  usual  vi 
the  cold  weather  set  in;  that  a 
tlon  of  the  ice  which  did  form  li 
ground  In  the  bottom  of  the  ponds, 
not  be  harvested;  and  that  this  oo 
loss  to  the  plaintiffs  of  more  than 
of  Ice.  On  the  part  of  the  defei 
evid«ioe  tends  to  show  that  the  p< 
filled  in  the  manner  usual  in  tlM 
seasons;  that  the  water  was  littl 
lower  than  in  previous  seasons;  ai 
it  was  lower,  It  was  not  due  to  : 
or  neglect,  or  failure  on  the  part 
fendant  An  examination  of  the 
veals  a  substantial  conflict  in  the  e 
the  point  of  a  breach  of  contract  1 
fmdant  This  question  was  proj 
mitted  to  the  Jury,  and  they  foni 
breach  of  contract  was  commltti 
ing  In  the  record  .indicates  that  t 
from  prejudice,  partiality:  or  c 
and  the  court  and  Jury,  having  hai 
nesses  before  them,  and  having  h 
portunlty  to  observe  their  manner 
ing  while  testifying,  are  more  abl< 
of  the  weight  which  ought  to  be  a 
their  testimony  than  an  appellate  c 
ing  at  the  evidence  only  as  it  is  ' 
the  record.  The  rule  1b  w^  estabi 
where,  In  a  civil  action,  the  evidei 
fllctlng,  an  appelate  court  will  n 
the  verdict  unless  it  Is  so  manifest 
the   preponderance    thereof    that 
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ifin  not  hesitate  to  declare  that  the  eTidoxce 
la  dearly  insoffldent  to  support  it,  or  that 
the  Jnry  hare  acted  from  passion  or  preju- 
dice. In  this  case  the  record  warrants  no 
sach  Inference,  and  the  question  raised  can- 
not ayail  the  defendant  HaTnes,  New  Trials 
A  App.  i  288;  2>Thomp.  Trials,  $  2273;  Har- 
rington T.  Cihambers,  3  Utah,  94, 1  Pac.  SSZ. 

The  next  point  of  contention  Is  the  measore 
of  damages.  Oounsd  for  appellant  insists 
that  the  court  ored  in  Its  charge  to  the  Jury. 
The  portion  complained  of  reads  as  follows: 
"If  yon  find  for  the  plaintUts,  gentlemen,  the 
measure  of  damages  will  b«  the  value  of  the 
Ice  that  the  plaintiffs  might  by  reasonable 
diligence  have  put  up  in  the  ice  houses,— the 
value  of  the  ice  in  the  ice  houses  that  they 
failed  to  put  up  on  account  of  the  failure  at 
the  defendant  to  supply  the  usual  amount  of 
water,— less  the  cost  of  putting  such  loe  in 
the  ice  houses;  the  value  of  the  ice  in  the 
ice  bouses,  less  the  cost  of  putting  It  there." 
ages;  and  Handforth  v.  Maynard,  154  Mass. 
It  is  contended  that  the  valne  of  the  ice  on 
tiie  ponds  should  be  the  measure  of  dam- 
414.  28  N.  B.  348,  is  dted  in  support  of  this 
positlMi.  That  was  an  action  for  damages 
for  the  loss  of  ice  occasioned  by  the  defend- 
ants draining  the  water  from  a  pond;  and 
Hne  court  h^d  that  "the  true  measure  of  his 
damages  was  the  value  of  bis  right  to  harvest 
the  ice  npon  the  pond,  and  so  make  it  his 
property,  at  the  time  when  the  ice  was  de- 
stroyed, and  the  plaintiff's  right  made  worth- 
less, by  the  defaidants*  acts."  The  rule  thus 
stated  woidd  not  appear  to  differ  materially 
in  its  application  from  the  one  stated  In  the 
Instruction  complained  of.  The  plaintiffs,  as 
appears  from  the  recarA,  were  entitled  to  the 
noarket  value  of  that  portion  of  the  ice 
formed  on  the  ponds  which  they  could  have 
liarvested  and  stored  in  the  Ice  houses  but 
for  the  failure  of  the  defoidant  to  sapply  the 
water  as  provided  in  the  lease,  less  the  ex- 
pense of  harvesting  and  stMrlng.  We  think 
the  law  as  stated  in  the  charge  of  the  court 
as  to  the  measmre  of  damages,  under  the  olr- 
cnmstances  shown  in  this  case^  was  substan- 
tially correct  Snth.  Dam.  p.  130;  Dana  v. 
Fiedler,  12  N.  Y.  40;  Hale  ▼.  Trout,  85  Oal. 
229. 

On  the  question  of  the  quantum  of  dam- 
ages, of  which  counsd  tor  appellant  com- 
plains, the  record  reveals  a  substantial  con- 
flict in  the  evidence,  and  no  sufficient  reason 
appears  to  disturb  the  verdict  on  the  ground 
of  bdng  excessive.  This  Is  always  a  ques- 
tion for  the  Jury,  subject  to  the  power  of  the 
cottrt  to  set  aside  their  verdict  in  cases  where 
the  damages  are  so  great  cr  so  little  as  to 
make  it  apparent  that  the  Jnry  must  have 
been  infln«iced  by  pnrtiallty  or  prejudice,  or 
have  been  misled  by  some  mistaken  view  of 
yte  merits  of  the  case.  2  Tliomp.  Trials, 
{  2060;  Worster  v.  Oanal  Bridge,  16  Pick. 
641.  Neither  do  we  think  the  newly-discov- 
ered evidence^  as  appears  from  the  record, 
was  Bufflciott  to  warrant  the  granting  of  a 


naw  txiaL    Tbe  reoord  reveals  no  rsrtcrfbia 

error.    The  Judgment  is  affirmed. 

MINBB,  X,  concnra. 


WIMMER  et  aL  v.  SIMON  et  aL> 

(Snpreme  Court  of  Utah.    Jan.  28,  1894.) 

Bjcview  on  Appeai.— Objsctions  mot  Raibes  Bs- 

LOW— Nstn.T-DiscovBnKD  Evidbnoe. 

In  an  action  for  couTersion  of  goods, 
where  defendants  Bet  np  as  a  counterclaim  an 
indebtedness  on  notes,  defendants  cannot  raise 
the  question  for  the  first  time  on  appeal  that 
plaintiSs,  by  not  objecting  to  the  coanterclaim, 
waived  the  tort,  and  ooold  only  recover  the 
value  of  the  goods. 

Appeal  from  district  covaet,  Salt  lAke  coun- 
ty; O.  S.  Zane,  Justice. 

Action  by  Ella  Wimmer  and  another 
against  Louis  Simon  and  another.  There 
was  Judgment  for  plaintias  and  defendants 
appeal.    Affirmed. 

Frank  Pierce,  for  appellants.  ■  Kellogg  & 
Ck>rfman  and  Chas.  Baldwin,  for  respond- 
ents. 

BABTCH,  J.  Ip  this  action  the  plaintffs 
seek  to  recover  damages  for  the  wrongful 
taking  and  conversion  of  a  certain  stock  of 
milllneiv^  goods.  The  Jury  rendered  a  ver- 
dict in  their  favor  for  |ae8.S8^  and  the  de- 
fendants appealed  from  the  order  denying 
a  new  trial,  assigning  various  errors. 

It  Is  alleged  In  the  complaint  that  the  de- 
fendants converted  the  goods  to  their  own 
use,  to  the  damage  of  the  plaintiffs  in  the 
sum  of  $1,000,  and  that  because  of  the  con- 
version the  plaintiffs  were  broken  up  in  busi- 
ness, and  injured  in  credit,  to  tbdr  further 
damage  in  the  sum  of  $2,000.  In  their  an- 
swer the  defendants  set  up  a  counterclaim 
consisting  of  an  indebtedness  represented  by 
four  promissory  notes  of  $100  each.  The  ac- 
tion having  been  brought  for  a  tort,  counsel 
for  the  defendants  claim  that  plaintiflb 
waived  the  tort  by  falling  to  object  to  the 
conntvclaim,  and  therefore  can  recover  only 
tot  the  value  of  the  property.  Ices  the 
counterclaim.  The  Indebtedness  set  up  in 
the  counterclaim  was  created  through  the 
purchase  of  the  goods  in  question  from  the 
defendants.  The  plaintiffs  recognized  it  as 
a  valid  claim  for  which  suit  could  be  main- 
tained, and  both  parties  appeared  to  be  will- 
ing to  have  all  their  matters  In  controversy 
settled  in  one  suit  This  they  could  do,  in 
the  absence  of  objection  at  the  trial  The 
defendants  having  proceeded  to  try  the  case 
on  the  issues  thus  Joined  without  objection, 
and  without  raising  this  question  before  the 
trial  court,  are  not  In  position  to  raise  It  for 
the  first  time  in  this  court  We  are  of  the 
c^Inion  that  they  waived  their  right  to  raise 
it  here,  and  that  plaintiffs  did  not  waive  the 
tOTt  Western  Pac.  R.  Co.  v.  U.  S.,  103  U. 
S.  510,  2  Sup.  Ot  802.  We  do  not  consider 
it  necessaiy  to  decide  the  question  iw|l|^ 

•  Rehearing  denied.  ^ 
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whether  the  eoanterdalm  should  hare  been 
■trlcken  out  under  objection. 

Counsel  Insist  that  the  Judgment  was  er- 
roneous as  to  Louis  Simon,  and  that  the  evi- 
dence shows  that  he  was  not  one  of  the 
Simon  brothers.  The  evidence  shows  him 
to  be  a  Joint  tort  feasor,  and,  as  such,  is 
Jointly  liable  with  the  oth^  defendant  for 
the  wrongful  acts;  the  jury  having  so  found 
under  the  evidence.  There  Is  evidence  which 
tends  to  show  that  he  was  a  member  of  the 
firm  of  Simon  Bros. 

The  remaining  point  on  which  the  defend- 
ants seek  to  Iiave  the  Judgment  set  aside 
is  that  of  newly-discovered  evidence,  which 
evidence  is  to  the  effect  that  Miss  Wimmer, 
one  of  the  plaintiffs,  stated  to  Samuel  Welle, 
as  appears  from  his  affidavit,  that  she  could 
not  pay  Simon  Bros.,  and  that  It  would  be 
necessary  for  them  to  protect  themselves,  or 
take  the  property.  This  statement,  as  shown 
by  the  defendants,  having  1}een  made  cm  the 
same  day  on  which  the  plaintifFs  moved 
from  Spanish  Fork  to  Payson,  with  the 
Imowlcdge  and  consent  of  Simon  Bros.,  for 
the  piupose  of  carrying  on  the  business  at 
Payson,  could  have  no  material  effect  on 
the  merits  of  the  case,  in  the  light  of  the 
testimony  Introduced  on  the  trial,  and  was 
therefore  not  sufficient  ground  for  a  new 
triaL  Th««  appears  to  be  no  erros  In  the 
record.   The  Judgment  is  afOrmed. 

SMITH  and  MINER,  JJ.,  concur. 


HADRA  V.  UTAH  NAT.  BANK. 

(Supreme  Court  of  Utah.    Jan.  29,  1894.) 

Rbvibw  oh  AppEAii— Objections  Waived— Dbpo- 
SITIONS — Admissibilitt. 

1.  Assignmenta  of  error  for  refusal  of  the 
trial  court  to  give  instructions  as  requested 
will  not  be  considered  on  appeal,  where  both 
abstract  and  transcript  fail  to  show  that  appel- 
lant excepted  to  the  refusal  or  to  the  instruc- 
tions given. 

2.  In  an  action  against  a  bank  for  damages 
for  wrongfully  causing  plaintifTs  check  to  be 
protested,  the  deposition  of  a  witness  for  plain- 
tiff was  properly  refused  where  such  witness 
testified  that  he  was  the  manager  of  Brad- 
street's  local  agency,  and  had  received  infor- 
mation of  the  protest  of  the  check  and  of  tile 
circumstances,  but  refused  to  answer,  when 
asked,  on  crosa-examination,  who  gave  liim 
such  information,  and  gave  no  reason  for  such 
refusal. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   George  W.  Bartch,  Justice. 

Action  by  Fred  S.  Hadra  against  the  Utah 
National  Bank  for  wrongfully  causing  his 
check  to  be  protested.  From  a  judgment  for 
defendant,  and  an  order  denying  a  new  trial, 
plaJntltr  appeals.    Affirmed. 

Loofbourow,  Montgomery  &  Kahn,  for  ap- 
pellant Williams  &  Van  Cott,  for  respond- 
ent 

SMITH,  J.  This  is  an  action  for  damages 
by  plaintiff  against  defendant  for  wrongfully 


causing  a  check  of  plaintlir  to  be  p 
Plalntilf  claimed  damages  In  the 
$10,000.  The  answer  puts  aU  mate 
gatlons  of  the  complaint  in  issue, 
was  had,  and,  verdict  being  for  d( 
plaintiff  moved  for  a  new  triaL  Th 
was  overruled,  and  the  plaintiff  app< 
the  judgment  and  order  denying  a  n 

The  facts.  In  brief,  are  as  follows 
tiff  drew  a  check  in  favor  of  A.  ] 
who  was  cashier  of  defendant  C. 
ley  was  teller  of  defendant  Ha 
dorsed  the  name  of  Jones  on  the  cti 
also  the  name  of  defendant  bank, 
condition  it  was  presented  to  the  i 
National  Bank,  and  payment  was 
because  Jones  bad  not  indorsed 
name  on  It  The  American  Natloi 
was  informed  that  Hawley  had  aut 
indorse  the  check  with  the  name  < 
It  communicated  the  facts  to  pla 
telephone,  and  plaintiff  forbade  the 
of  the  check  without  Jones  would  p< 
Indorse  it  Defendant  then  caused  t 
to  tie  protested  for  nonpayment.  It 
peared  that  plaintiff  notified  Dun 
Mercantile  Agency  of  the  protest, 
circumstances  attending  it;  and  U 
appears  from  a  deposition  reject! 
offered  that  one  George  P.  Clark, 
the  time  these  transactions  occur 
manager  of  Bradstreet's  Agency  in  i 
City,  heard  of  it  How  he  heard  o 
not  appear,  for  the  reason  that  when 
osltlon  was  taken  he  refused  to  ans 
told  him. 

Plaintiff,  on  the  trial,  reanested  i 
to  give  certain  instructions  to  the  J 
the  refusal  to  give  them  as  request 
signed  here  for  error.  An  examin 
both  the  abstract  and  transcript 
the  fact  that  no  exception  was  evt 
either  at  the  trial  or  afterwards, 
court's  refusal  to  give  these  Instruct 
was  there  any  exception  ever  take 
charge  as  given.  It  is  very  clear  tl 
tliat  we  cannot  consider  these  matt 
This  rule  is  so  well  established  th 
quires  no  citation  of  authorities  to  si 

The  only  error  assigned  which  is  1 
for  consideration  arises  on  plalni 
ception  to  the  ruling  of  the  court  e 
the  deposition  of  George  P.  Clark, 
deposition  was  taken  at  Portland,  ( 
months  before  the  triaL  The  object 
was  based  on  the  following  fact 
testified  that  at  the  date  the  check 
tlon  was  protested  he  was  mam 
Bradstreet's  AgMicy  in  Salt  Lake  ( 
that  he  received  information  that  t 
had  beax  protested,  and  of  the  circui 
On  cross-examination  he  was  asl 
gave  him  this  Information.  He,  wit] 
son  or  excuse,  refused  to  answv. 
trial,  defendant  objected  to  the  re 
this  deposition.  The  objection  was 
ed,  and  plaintiff  excepted,  and  ass 
ruling  as  frror.  We  think  the  oou 
igitized  by  VjOOQ 
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was  right  The  Abjection  to  this  deposition 
went  to  the  substance  of  the  evidence.  It 
was  no  formal  or  technical  objection  for 
want  of  form,  or  tor  some  Irregalarity  or 
omission  of  the  officer  taking  the  deposition, 
which  might  be  cured  by  the  party  taking  It, 
If  timely  action  calling  attention  to  it  be 
taken  by  the  adverse  party.  In  tbls  case, 
had  tbe  witness  been  in  court,  and  had  he 
contumaciously  refused  to  answer  the  ques- 
tion that  he  did  refuse  to  answer  in  this 
case.  It  would  have  been  the  duty  of  the 
court  to  strike  oat  his  entire  testimony,  and 
withdraw  it  wholly  from  the  consideration 
of  the  jury.  This  view  does  not  conflict  with 
the  opinion  of  tbls  court  In  tbe  case  of 
American  Pub.  Co.  t.  C.  E.  Mayne  Co.,  34 
Pa&  247,  (decided  at  the  last  term  of  this 
court)  In  the  present  case,  if  tbe  plaintiff 
suffered  any  damage  at  all,  under  tbe  evi- 
dence we  think  the  jury  were  warranted  in 
finding  that  he  was  the  author  of  bis  own  in- 
jury. It  seems  he  forbade  tbe  payment  of 
tbe  check,  and,  so  far  as  shown,  no  person 
outside  of  the  two  banlts  Interested  ever 
heard  of  it,  except  from  the  plaintiff  himself. 
We  find  no  error  In  the  record,  and  the  case 
Is  affirmed. 

MINER,  J.,  concurs  In  the  result  reached. 


NATIiOK  T.  MOUNTAIN  STONE  CO.  et  al.> 
(Supreme  Court  of  Utah.     Jan.  29,  18M.) 

DHnCTITS  Stkbbts — NoTICS. 

Wbere  a  contractor  building  a  cross- 
walk leaves  a  pile  of  atones  in  the  street  for 
a  i>erIod  of  three  to  twelve  days  after  com- 
pleting hlR  job,  a  presumption  arises  that  the 
city  had  notice  of  the  fact 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  C.  S.  Zane,  Justice. 

Action  by  George  Naylor  against  the  Moun- 
tain Stone  Company,  Salt  Lake  City,  and  the 
Salt  Lake  City  Railway  Company,  for  per- 
sonal injuries  sustained  through  a  defective 
street  From  a  judgment  for  plaintiff 
against  the  city,  the  city  appeals.     AfBrmed. 

B.  D.  Hoge,  for  appellant  Powers  ft 
Hlles,  for  respondent 

MINER,  J.  This  action  was  brought  by 
the  plaintiff  against  the  defendant  for  dam- 
ages sustained  by  him  through  tbe  alleged 
negligence  of  tbe  defendant  In  permitting  ob- 
struction and  stone  piles  to  remain  in  one 
of  the  streets  of  Salt  Lake  City  without  be- 
ing properly  guarded  and  lighted.  It  ap- 
pears that  the  plaintiff  was  driving  bis  horse 
and  cart  along  one  of  the  most  populous  busi- 
ness streets  in  tbe  center  of  the  city  on  the 
night  of  December  7,  1891,  at  a  moderate 
pace,  when  the  wheels  of  the  cart  ran  npon 
a  stone  pile  placed  within  a  few  feet  of  the 
city  railway  track,  which  OTertnmed  the 
cart  and  threw  It  against  a  passing  car, 
which  dragged  him  a  distance  of  10  feet,  and 

'  Rehearing  denied. 


Injured  him.  There  was  no  guard  around 
the  stone  pile,  and  no  light  upon  it,  but  a 
large  electric  light  was  burning  a  short  dis- 
tance away,  which  lighted  the  street.  The 
Mountain  Stone  Company  had  a  contract 
with  Salt  Lake  City  to  build  the  cross  walk 
across  the  street,  and  with  the  City  Railway 
Company  to,  build  Its  cross  walk  between 
the  rails  of  its  track,  at  the  place  wbere  tbe 
accident  occurred.  Stone  were  delivered  at 
tbe  place  In  question,  and  there  left  for  tbe 
completion  of  the  work  for  tbe  city  and  the 
company.  Tbe  testimony  is  conflicting  as  to 
when  and  for  whom  the  stone  were  deliv- 
ered, and  how  long  they  had  remained  upon 
the  ground;  but  It  sufQclently  appears  that 
if  tbe  cross  walk  had  been  completed  at  the 
time  of  the  accident  yet  a  pile  of  unused 
stone  still  remained  upon  tbe  ground  in  the 
street  where  the  accident  occurred.  These 
stone  were  the  remnant  of  those  left,  and 
they  had  been  upon  a  conspicuous  part  of 
the  street  tot  a  time  varying  from  three  to 
twelve  days  before  the  accident  and  addi- 
tions had  been  ^lade  to  them  from  time  to 
time  by  the  Mountain  Stone  Company  to 
build  these  walks  in  accordance  with  their 
contract  After  the  plaintiff  had  rested  bis 
case,  a  nonsuit  was  granted  as  against  the 
Salt  Lake  City  Railway  Company.  The  jury 
found  a  verdict  in  favor  of  tbe  plaintiff 
against  the  city  of  Salt  Lake  tor  |2,000,  and 
found  in  favor  of  the  Mountain  Stone  Com- 
pany. The  motion  for  new  trial  was  over- 
ruled, and  the  city  appealed  from  tbe  Judg- 
ment assigning  many  errors. 

Tbe  appellant  contends  that  if  any  liabili- 
ty exists  for  the  injury  complained  of,  it 
must  rest  upon  the  railway  company,  and 
not  with  the  dty,  and  claims  that  under 
Sess.  Laws  1890,  p.  59,  §  2,  it  was  the  duty 
of  the  railway  company  to  keep  tbelr  tracks 
in  repair,  and  that  under  such  section  the 
city  Is  not  liable.  There  is  no  testimony 
tending  to  show  that  the  railway  track  was 
out  of  repair,  or  that  there  was  any  obstruc- 
tion upon  it  at  the  time  of  the  accident  Hie 
stone  In  question  were  more  than  two  feet 
from  the  track  in  the  traveled  part  of  tbe 
street,  over  which  the  city  bad  control  and 
supervision.  The  whole  question  of  negli- 
gence on  the  part  of  the  city  and  the  com- 
pany was  submitted  to  tbe  Jiuy  under  prop- 
er instructions  from  the  court,  and  tbe  jury 
found  the  beues  in  favor  of  the  railway  com- 
pany, and  against  the  dty. 

We  also  find  that  no  objection  or  exception 
was  taken  to  tbe  granting  of  tbe  nonsuit  as 
to  the  Salt  Lake  City  Railway  Company,  nor 
was  any  error  assigned  upon  tbe  making 
of  such  order  granting  a  nonsuit 

We  are  also  satisfied  that  the  evidence 
shows  that  the  obstruction  had  been  in  the 
street  a  sufficient  length  of  time  before  the 
accident  to  justify  the  presumption  that  tbe 
dty  had,  or  should  have  had,  by  the  use  of 
reasonable  care  and  foresight '  notice  of  such 
obstruction  a  sufficient  length  of  time  before 
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the  accident  to  have  properlr  guarded  or  re- 
moved the  same.  The  charge  of  the  court 
upon  this  subject  was  accurate  and  complete, 
and  the  Jury  found  for  the  plaintiff  thereon. 

It  Is  also  claimed  that  the  coiut  refused 
to  allow  coimsel  for  the  appellant  to  cross- 
examine  the  witnesses,  claiming  that  there 
were  tliree  parties  defendant,  who  were  rep- 
resented by  separate  connaeL  With  refers 
ence  to  this  objection,  the  record  Is  Incom- 
plete, and  does  not  fully  show  what  the  rul- 
ing was.  If  such  ruling  was  made^  no  ex- 
ception was  taken  to  It,  so  far  as  appears 
by  the  record;  consequently,  we  cannot  con- 
sider this  question  here. 

Exceptions  are  taken  to  the  refosal  of  the 
court  to  Instruct  the  jury  as  requested,  and 
to  the  Instructions  as  given.  We  find,  upon 
inspection,  that  the  abstract  does  not  con- 
tain material  parts  of  the  charge  covering 
the  exception  taken.  Upon  exanxinadon  of 
the  whole  charge  as  given  by  the  court,  we 
think  it  fairly  covered  all  the  legal  questions 
involved  in  the  case  and  that  there  was  no 
error  in  the  refusal  of  the  court  to  give  the 
requests  offered  by  the  appellant. 

The  Jury  found  a  verdict  for  the  plain- 
tiff in  the  sum  of  $2,000,  and  appellant  al- 
leges this  sum  excessive,  and  that  It  was 
given  under  the  Influence  of  passion  or  prej- 
udice. We  have  examined  the  testimony 
bearing  upon  the  injury  received  by  the 
plaintiff,  and  are  satisfied  that  while  a  small- 
er sum  ml^t  have  been  sufficient  to  satisfy 
the  damages  sustained  by  the  plaintiff,  yet 
it  is  not  so  clearly  excessive  as  to  Justify 
this  court  in  reducing  It.  This  matter  hav- 
ing been  passed  upon  by  the  Jury  and  by 
the  trial  court,  we  do  not  think  it  proper  to 
disturb  it  now.  Upon  the  whole  record  we 
find  no  error.  The  Judgment  of  the  trial 
coiu*t  is  affirmed,  with  costs. 

BARTCH  and  SMITH,  JJ.,  concur. 


OODBN  CLAY  CO.  r.  HARVEY. 

(Snpreme  Court  of  Utah.    Jan.  29,  1894.) 

Db  Facto  Corporations  —  Btockholderb  —  Lia- 
bility FOR  Unpaid  Subsoriptiom— Estoppbu 

1.  In  an  action  to  recover  an  unpaid  anb- 
Bcription  to  the  capital  stock  of  a  corporation, 
defendant  cannot  contend  that  the  articles  of 
incorporation  are  inadmissible,  owing  to  irregu- 
larities in  the  organization  or  the  corporation, 
where  it  appears  that  he  was  present  at  the 
subscribers'  meeting,  helped  in  the  organizatioii, 
made  no  objection  thereto  for  several  months, 
paid  several  installments  on  his  subscriptioii, 
and  signed  the  receipt  for  his  stock. 

2.Comp.  Laws  1888,  H  2268,  2276,  re- 
quire corporations  to  call  in  subscriptions  to  the 
capital  stock  in  the  manner  provided  by  con- 
tract or  by-laws.  At  a  meeting  of  organization 
the  subscribers  passed  a  resolution,  which  was 
regularly  entered  in  the  minute  book  of  the 
company,  "tliat  1  per  cent,  of  the  paid-up 
capital  stock  be  levied  and  payable  at  once,  ana 
10  per  cent,  be  payable  April  1,  1890.  and  not 
to  exceed  25  per  cent  be  levied  monthly  there- 
after."   EM,  that  a  subscriber  who  paid  three 


installments  in   answer  to  caOs   mai 
cordance  with  such  resolution  could 
wards  assail  its  validity,   since,  as  t 
had  the  same  force  as  a  by-law. 

3.  One  who,  by  his  acts  and  ai 
recognized  a  company  as  a  de  facte 
tion,  is  liable  for  his  unpaid  subscript 
capital  stock,  though  it  is  not  a  de  jor 
tJon  by  reason  of  irregularities  in  its 
tion. 

Appeal  firom  district  court,  Webei 
James  A.  Miner,  Justice^ 

Action  by  the  Ogden  Clay  < 
against  W.  H.  Harvey  to  reoovei 
subscriptions  to  plaintiff's  capltt 
From  a  Judgment  for  plaintiff,  and 
denying  a  new  trial,  defendant 
Affirmed. 

Dey  &  Street,  for  appellant.  Ogd 
for  respondent 

BARTCH,  J.  Tlie  plaintiff  bron 
action  to  recover  nnpald  subscrii 
its  capital  stock.  The  Jury  retumc 
diet  in  Its  favor  for  $729.60,  and  J 
was  rendered  accordingly.  The  d 
appeals  from  the  Judgment,  and  i 
order  denying  a  new  trial,  asslgnini 
errors. 

Counsel  for  appellant  contend 
court  erred  In  admitting  in  evidenc 
tides  of  Incorporatiou,  claiming  that 
nment  showed  on  its  face  that  It 
valid;  that  the  signature  of  the  d 
was  not  thereon,  but  only  on  a  sepa 
distinct  paper;  and  that  the  formi 
the  statute  In  relation  to  corporatlc 
not  complied  with.  It  appears  t 
record  that  the  document  conti 
names  of  46  subscribers,  among  1 
name  of  the  defendant;  that  it 
the  usual  articles  relative  to  the  o 
the  company,  the  amount  of  capit 
etc;  and  that  the  attesting  claua 
lowed  by  an  agreement.  In  which 
Bcribers  agree  to  pay  the  several  i 
opposite  their  names,  and  reference 
In  made  to  the  objects  of  the  comp 
the  business  thereof;  and  the  d 
admits  that  he  signed  this  agreen 
sabscribed  to  11,000  of  the  capIt 
Then  follows  the  acknowledgment 
davit  of  three  of  the  subscribat 
usual  form.  It  is  apparent  that  th 
irregularities  and  Informalities  in 
ganization  of  the  company,  bnt 
dence  tends  to  show  that  the 
ant  was  present  at  the  meeting 
subscribers,  and  assisted  in  the  orgi 
of  the  corporation;  that  he  made  i 
tion  thereto  for  several  months  tb 
and  that  he  paid  several  Installmen 
subscription  and  signed  the  recelpi 
stock.  Under  the  circumstances  as 
pear  from  the  record,  we  are  of  th( 
that  these  informalities  were  waive 
subsequent  acts  of  the  defendant 
the  ai-ticles  of  Incorporation  were  ai 

Bxceptlop^  taken  to  the  refost 
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coart  to  charge  the  Jury  aa  follows:  "The 
court  Inatmcts  the  Jury  that  they  must  find 
for  the  defendant,  Harvey,  If  they  find  at 
the  commencement  of  this  action  there  was 
no  provision  in  the  articles  of  IncorporatloD 
or  in  the  by-laws  of  the  company  providing 
the  time  and  manner  of  paying  subscrip- 
tions to  the  capital  stock."  This  request 
assumes  that  there  was  no  way  provided  to 
call  In  the  impald  subscriptions,  and  that 
no  way  could  be  provided,  except  in  the  ar- 
ticles of  incorporation  or  by  by-laws;  and 
further  assumes  that  the  time  to  make  such 
provision  was  limited  to  the  commencement 
of  tills  action.  SecUcm  2268,  Comp.  Laws 
Utah,  contains  a  proviso  as  follows:  "Pro- 
vided further,  that  this  section  shall  not  be 
so  construed  as  to  prohibit  the  stockholders 
of  any  corporation  from  regulating  the  mode 
of  making  subscriptions  to  its  capital  stock, 
and  calling  in  the  same  by  by-laws  or  express 
contract"  And  section  2276,  Id.,  provides: 
"The  corporation  shall  collect  of  the  stock- 
holders the  amount  of  stock  by  them  sub- 
scribed, in  such  installments  and  at  such 
times  as  shall  be  settled  by  the  agreement 
or  by-laws."  These  provisions  make  it  the 
duty  of  corporations  to  call  in  the  subscrip- 
tions to  the  capital  stock  in  the  manner  pro- 
vided by  contract  or  by-laws.  The  law 
does  not  limit  the  time  of  making  the  con- 
tract or  by-laws;  nor  does  it  direct  how 
or  when  they  shall  be  made;  but  it  is'  evi- 
dent that  the  corpcxBtion  must  provide  a 
way  in  the  manner  Indicated  before  it  can 
call  In  its  subscriptions.  In  the  case  at  bar 
the  subscribers  to  the  stock,  at  a  meeting 
held  on  the  28th  day  of  February,  1800,  made 
provision  to  call  In  the  unpaid  stock,  by 
adopting  a  resolution,  as  follows:  "Re- 
solved, that  one  pa*  cent  of  the  paid^p 
stock  be  levied  and  payable  at  once,  and  ten 
per  cent  be  payable  April  1,  1890,  and  not  to 
exceed  twenty-five  per  cent  be  levied  month- 
ly  thereafter."  It  appears  that  this  resolu- 
tion was  passed  at  the  meeting  of  organi- 
zation, and  regularly  entered  in  the  minute 
book  of  the  company.  There  may  be  some 
doubt  under  the  evidence  as  to  whether  the 
defendant  was  present  at  the  meeting  while 
it  was  being  {wssed,  but  it  is  clearly  shown 
that  he  paid  three  installments  In  answer 
to  calls  made  in  accordance  therewith;  and 
thus  haying  acted  under  and  recognized  it, 
after  the  organization  of  the  corporation,  he 
'  cannot  now  be  heard  to  assail  its  validity. 
The  resolution  must  be  held  to  have  the 
same  force  and  effect  aa  a  by-law,  at  least 
upon  all  subscribers  to  stock  who  assented 
to  It  and  acted  in  obedience  to  its  terms. 
It  became  one  of  the  constating  instruments 
of  the  corporation,  and  was  binding  on  its 
members,  although  it  may  not  have  been 
adopted  with  the  same  formality  as  a  by- 
law. Wood's  Field,  Corp.  {  38;  Green's 
Brice,  Ultra  Vires,  40.  Under  these  circum- 
stances the  request  under  consideration 
fUled  to  State  correctly  the  law  applicable 


to  this  case,  and  was  therefore  proi>erIy  re- 
fused. 

The  defendant  also  excepted  to  the  ad- 
mission In  evidence  of  the  testimony  of  the 
witness  Stevens  in  regard  to  the  subscribers' 
meeting  held  Vebeuaxy  28,  1860,  and  to  th9 
minutes  thereof,  Including  the  resolutions 
passed  relating  to  the  calling  In  of  the  un- 
paid capital  stock,  and  also  to  the  Introdnc- 
tioD  In  evidence  of  the  receipt  of  the  de- 
fendant upon  the  stub  ot  the  stock  book  for 
his  stock.  We  do  not  think  these  excepdona 
well  taken.  Nor  do  we  think  the  court  erred 
In  rejecting  the  evidence  of  the  defendant 
offered  to  show  that  the  snbserlbers  to  the 
prdimlnary  agreement  never  signed  the  ar- 
ticles of  IncorporatltHL  There  Is  no  Issue  OD 
this  point  In  the  pleadings.  The  defendant 
admits  in  his  answw  that  he  signed  the  pa- 
per, which  became  a  part  of  the  articles. 
Nor  did  the  court  etr  In  refusing  to  charge 
the  Jury,  as  requested  by  the  defendant  re- 
garding the  resohitloaB  adopted  at  the  meet- 
ing of  the  subsorlbers  held  on  February  28, 
1^0,  and  regarding  the  receipt  and  accept- 
ance of  the  certificate  of  stock  by  the  de- 
fendant These  requests  were  erroneous,  as 
applied  to  the  facts  and  drcumstanoes  re- 
vealed by  the  record.  Hoe  do  we  consider 
the  newly-dlscovered  evidence  a  sufficient 
ground  for  the  granting  of  a  new  trial. 

Counsel  for  appellant  further  objects  to  a 
certain  portion  of  the  charge  relating  to  the 
agreement  signed  by  the  subscribs's  to  the 
capital  stodc,  and  attached  to  the  articles 
of  Incorporatioa.  Upon  an  examlnatloB  of 
the  entire  charge,  and  construing  It  as  a 
whole,  it  appears  to  contain  no  reversible 
error. 

The  next  question  for  consideration  is  that 
of  waiver.  The  defendant  claims  that  his 
stgnatnre  was  attached  Mily  to  a  prriimlnary 
agreement;  that  It  contained  no  authority  or 
direction  to  attadi  It  to  the  articles  of  in- 
corporation; that  he  never  gave  his  consent 
to  have  it  so  attached;  that  the  capital  stock 
in  this  agreement  was  fixed  at  $60,000,  and 
In  the  ertl(des  of  incorporatioa,  without  his 
knowledge,  at  $100,000.  These  are  matters 
which  wonld  be  of  avail  to  him  if  he  had 
taken  advantage  of  the  situation  in  time, 
and  repudiated  the  organlzatloD  of  the  cor- 
poration. The  question  la,  can  he  do  so  now, 
or  Is  he  estopped  because  of  his  ratification 
of  the  acts  of  the  oompciny  after  it  came 
Into  being  as  a  de  facto.  If  not  a  de  Jure,  cor- 
poration? The  statute  of  this  territory  re- 
quires certain  formalities  which  are  requi- 
sites of  a  strlotly  legal  corporation.  Among 
these  Is  the  provision  tiiat  "they  shall  entar 
Into  an  agreement  In  writing,  signed  by  each 
of  them,"— that  is,  by  each  of  the  Incorpo- 
rators or  subscribers  to  the  capital  stock,— 
and  then  further  provides  what  this  agree- 
menrt  shall  contain,  and  how  It  ahall  be  ac- 
knowledged, etc.  2  Comp.  liaws  Utah  1888, 
g  2268.  If  these  requirements  are  not  com- 
plied with,  a  stockholder  imqiusttoaably  has 
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a  right  to  object  to  th«  acts  of  the  corpo- 
ration, and  to  refuse  to  have  anything  to 
do  with  It,  or  to  recognize  it;  bat  he  must 
make  his  objection  at  a  seasonable,  and  with- 
in a  reasonable,  time.  He  cannot  assist  in 
Hs  organization,  participate  In  Its  meetings, 
pay  Installments  of  subscriptions  to  stock, 
and  generally  acquiesce  In  the  acts  and  af- 
fairs of  the  concern  tar  months,  while  there 
is  a  hope  of  a  pro6i>erous  business,  and  then, 
when  such  hope  begins  to  fade,  and  a  call 
for  the  subacribera  to  pay  in  the  balance  of 
their  unpaid  subscriptions  to  its  capital  stodk. 
to  liquidate  accumulated  debts  Is  made,  in- 
sist that  he  ought  not  to  be  bound  to  pay, 
because  the  corporation  has  no  legal  exist- 
ence. Nor  can  he  sleep  oa  his  rights,  and 
take  the  chances  of  a  favorable  turn  of  af- 
fairs. The  formalities  required  by  our  stat- 
ute are  useful  as  a  protection  to  stockholders 
and  othwa,  but  they  may  not  be  turned  into 
instruments  of  dishonesty  or  fraud,  either 
against  or  on  behalf  of  a  corporation.  On 
this  question  of  waiver  thwe  appears  to  be 
a  substantial  conflict  in  the  evidence,  but, 
&tter  the  verdict  of  the  Jury,  It  most  be  as- 
sumed tliat  he  ratified  the  acts  of,  and  par- 
ticipated in  carrying  out  the  objects  of,  the 
coi-poratlon;  for  the  question  was  properly 
submitted  to  them,  with  the  result  of  a  find- 
ing against  the  appellant,  and  no  Improper 
conduct  on  their  part  will  be  presumed.  By 
his  acta  and  assent  he  recognized  the  com- 
pany as  a  de  facto  corporation.  He  most 
therefore  be  held  to  have  waived  his  legal 
rights  in  the  premises,  and  to  be  estopped 
from  denying  its  rightful  existence.  In  San- 
g^  ▼.  UptMi,  91  U.  S.  56»  the  court  said: 
"Where  th^e  are  defects  la  the  organization 
of  a  corporation  which  might  be  fatal  on  a 
writ  of  quo  warranto,  a  stockholdM'  who 
has  participated  in  its  acts  aa  a  corporation 
de  facto  is  estopped  to  deny  Its  rightful  ex- 
istence." Cook,  Stock,  Stockh.  A  Corp.  Law, 
{  52;  Publishing  Go.  v.  Jack,  (Mont)  6  Pac; 
20;  Music  Hall  v.  Carey,  116  Mass.  4T1; 
OgUvie  V.  Insurance  Co.,  22  How.  38a 

We  are  of  the  opinion  that  the  defendant 
is  a  stockholder  of  the  plaintiff  corporatlMi, 
and  Is  therefore  liable  for  his  unpaid  sub- 
scription to  the  capital  stock.  Wh«-e  the 
capital  stock  of  a  oorporatlMi  remains  in  part 
unpaid  at  the  time  of  Its  organization,  such 
unpaid  stock  becomes  a  trust  fund  for  the 
payment  of  its  liabilities,  and  may  be  called 
in  by  the  directors,  who  In  law  are  the  trus- 
tees of  the  fund,  at  such  times  and  in  such 
amounts  as  may  be  provided  by  the  by-laws 
or  agreement  of  the  corporation.  This  fund 
la  to  be  managed  by  the  trustees  fw  the 
benefit  of  the  stoCUtddna  while  the  corpo- 
ration remains  sidvent,  and  for  the  bene- 
fit of  the  credltCHV  If  It  becomes  insolvent 
When  a  peracm  becomes  a  stockholder,  hia 
liability  is  comidete,  and  he  cannot  relieve 
himself  except  by  payment  There  is,  in  law, 
an  Implied  promise  on  his  part  that  he  will 
pay  the  calls  made  for  unpaid  sobscriptlona 


so  long  aa  he  shall  own  the  stod 
Stock,  Stockh.  ft  Corp.  Law.  (  199; 
TrlbUcock,  91  U.  &  45;  Railway  Ct 
ler,  80  Pa.  St  124;  Wood  t.  Da 
Mason,  SOS;  Webstar  v.  Upton.  91  1 
Sawyer  v.  Hoag,  17  WalL  6ia  Then 
to  be  no  reversible  error  in  the  tea 
Judgment  is  affirmed. 

SMITH,  J.,  concurs. 


DUEOEB  V.  GRIFFITH. 
(Supreme  Court  of  Utah.     Jan.  23, 
B^KCTMBST— EquiTABUi  Barroppi 

1.  In  Utah,  an  equitable  estopped 
defense  in  ejectment. 

2.  A  landowner  executed  a  wri 
tract,  SKreeing,  at  the  expiration  of  IC 
give  defendant  a  deed  of  land  occupie<! 
▼oirs  to  be  constructed  b7  defendant, 
necessary  rights  of  way,  or  to  sell  him 
tract,  inclnding  the  reservoirs,  at  or 
appraised  valne.  Held^  that  after  the 
er  had  made  his  election  by  putting 
in  possession  of  the  10-acre  tract.  aD<i 
fendant  had  accepted  it  and  had  ere 
able  improT-ements  under  a  claim  o 
virtue  oi  the  agreement,  the  landowm 
subsequent  grantees  with  notice  wen 
to  assert  that  the  landowner  had  the 
convey  only  the  portion  occupied  by 
voirs,  and  that  defendant  had  no  rij 
possession. of  the  10-acre  tract 

Appeal  from  district  court,  Webe 
James  A.  Miner,  Justice. 

Ejectment  by  Harry  T.  Duk* 
George  O.  Griffith.  From  a  Jadg 
plaintiff,  defmdant  appeals.     Revei 

B.  T.   Hulaniskl,   for   appellant 
ft  Allison,  for  respondent 

BARTCH,  J.  Tbia  is  an  acUon 
ment  brought  by  the  plaintiff  to  rei 
aeaaion  of  a  certain  parcel  of  land 
trial  he  Introduced  In  evidence  cert 
ahowlng  that  he  derived  bia  titl< 
mesne  conveyances  from  one  S<. 
The  defendant  th«i  offered  In  er 
agreement  In  writing  from  said  K 
under  whidi  he  daimed  title  and 
possession  to  the  land  In  dispute; 
also  other  offers  of  parol  teatlmoD 
to  show  that  he  waa  rightfully  in  i 
This  agreemoit  and  the  parol  test 
fered  by  the  defendant  were,  nn< 
tiona  of  oounsd  for  plain  tift,  Ii 
mlaalble,  aa  Incompetent  immaterli 
relevant  The  defendant  otCored  i 
testimony,  and  under  the  inglrucUi 
court  the  Jury  returned  a  Yerdlc 
plaintiff.  His  motion  for  a  new  tr 
been  denied,  the  defendant  appeal 
court  assigning  various  errors,  an 
the  rulings  above  mentioned.  Tlie 
terial  question  contained  in  the 
raised  on  the  rejection  of  the  e\ 
the  trial.  While  the  evidence  ofle 
strictly  In  accord  with  the  facta 
the  answer,  we  are  at  die  oploloi 
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departure  ia  not  a  fatal  variance.  There  is 
an  attempt  to  set  up  an  equitable  estoppel, 
which  is  permitted  under  our  system  of 
pleading.  The  facts  offered  to  be  proven  by 
the  defendant  indicate  a  meritorious  defense, 
and,  if  the  answer  is  insufficient,  an  oppor- 
tunity ought  to  be  given  to  amend,  and  the 
case  tried  on  Its  merits. 

The  agreement  offered  in  evidence,  among 
3thers,  contained  a  provision  as  follows: 
"Said  E.  EL  Ortta  hereby  agrees  that  he  will, 
at  the  end  of  said  term  of  ten  years,  either 
give  to  said  Geo.  O.  Oriffith,  for  the  sum  of 
one  dollar,  a  deed  for  the  land  occupied  by 
Bald  reservoirs  and  banks  and  fifty  feet  wide 
along  the  west  side  of  said  reservoirs,  also  the 
right  of  way  from  said  Griffith's  land  to  said 
rt-servolrs,  or  that  he  will  sell  to  said  Griffith 
a  plat  of  land  ten  acres  In  extent,  to  In- 
clude said  reservoirs,  at  one-half  the  ap- 
praised value  of  said  land  In  an  unimproved 
condition."  By  the  terms  of  the  agreement 
the  parties  were  to  construct  a  reservoir  or 
reservoirs  of  about  two  acres'  area  on  plain- 
tiff's land,  f6r  certain  purposes,  specified 
therein,  and  to  bear  expenses  equally;  which 
ere  the  reservoirs  mentioned  in  the  provision 
above  quoted.  Counsel  for  respondent  con- 
tends that  the  option  in  the  provision  men- 
tioned could  only  be  exercised  by  the  plain- 
tiff; that  the  agreement  Itself  granted  no 
right  of  possession  to  the  land  in  question, 
and  is  therefore  inadmissible  in  evidence. 
It  is  not  deemed  necessary  to  the  dedsion 
of  this  case  to  determine  who  had  the  right 
to  eierdse  the  option  referred  to,  and  it  may 
be  admitted,  for  the  purposes  of  determining 
the  question  under  consideration,  that  the 
a.s;rL>ement,  if  offered  alone,  would  be  inad- 
missible. The  real  question  Is,  was  its  re- 
lection,  in  connection  with  the  other  evi- 
dence offered,  prejudicial  to  the  right  of  the 
dofendiint?  In  addition  thereto,  the  defend- 
ant offered  testimony  as  follows:  "That 
on  the  9th  day  of  October,  1884,  while  said 
E.  H.  Orth  was  In  possession  of  the  lands 
described  in  the  complaint,  and  of  other 
lands  adjoining  the  same.  Including  the  ten- 
acre  tract  d^escribed  in  the  answer,  the 
agreement  was  made  between  said  Orth  and 
the  defendant,  to  wit,  the  agreement  In  writ- 
ing copied  herelnalMve,  and  that  then  said 
Orth  on  said  day  put  defendant  In  possession 
of  the  premises  described  in  said  complaint, 
and  In  possession  of  the  whole  of  said  ten 
acres,  and  that  defendant  has  held  posses- 
sion thereof  ever  since;  that  the  plaintiff,  and 
all  his  grantors  back  to  and  including  said 
Orth,  had  at  all  times  since  said  9th  day  of 
October,  1884,  notice  and  knowledge  of  said 
agreement  In  writing  and  of  said  possession 
of  defendant;  that  said  t»i  acres  of  ground 
includes  the  ground  described  In  plaintiff's 
complaint;  that  defendant  had  fully  per- 
formed his  part  of  said  agreement  in  writ- 
ing with  said  Orth  in  every  particular;  that 
this  defendant  long  prior  to  the  beginning 
of  this  suit,  and  before  the  plaintiff  horeln 
v.85P.no.5— 33 


became  the  owner  of  said  premises,  had 
made,  erected,  and  constructed  upon  the 
whole  of  said  ten  acres,  including  the  land 
described  in  the  complaint,  valuable  and 
lasting  Improvements,  consisting  of  a  dwell- 
ing bouse,  orchards,  barns,  stables,  reservoii's, 
ice  houses,  and  other  structures,  all  of  the 
aggregate  value  of  $20,000,  $16,000  of  which 
were  on  the  premises  described  In  the  com- 
plaint; and  that  the  improvements  on  the 
part  of  said  ten  acres  described  In  the  com- 
plaint were  put  there  subsequent  to  Novem- 
ber 26,  1888,  and  the  rest  of  the  improve- 
ments prior  thereto,  with  the  knowledge  and 
consent  of  said  B.  H.  Orth;  and  that  said 
improvements  were  made  with  the  full 
knowledge  and  consort  of  the  plaintiff."  If 
the  defendant  can  prove  what  Is  contained 
in  this  offer,  the  evidence  will  show  that  both 
parties  to  the  agreement  have  made  their 
election  under  the  option,— Orth  by  putting 
the  defendant  Into  the  possession  of  the  10 
acres,  which  Includes  the  land  In  question, 
and  the  defendant  by  accepting  such  posses- 
sion; that  such  election  was  made  on  the 
same  day,  and  Immediatdy  after  the  execu- 
tion of  the  agreement;  that  the  defendant 
has  remained  In  possession  ever  since;  that 
he  erected  valuable  Improvements  on  the 
land,  with  the  knowledge  and  consent  of 
Orth  and  of  his  grantees.  Including  the  plain- 
tiff, who  were  aware  that  be  did  so  imder 
daim  of  a  valid  title  to  the  land;  that  the 
plaintiff  stood  by  and  suffered  him  to  thus 
expend  money  on  the  land  without  making 
known  his  own  claim,  until  he  had  made 
Improvements  thereon,  aggregating  in  value 
$20,000.  If  these  facts  be  established,  the 
plaintiff  will  not,  in  equity  and  conscience, 
be  entitled  to  disturb  the  possession  of  the 
defendant.  Where  a  person  seeks  to  re- 
cover on  a  legal  title  to  the  possession,  such 
title  must  be  paramount  to  the  legal  or 
equitable  title  of  the  defendant,  and  the 
defendant  has  a  right  to  set  up  in  his  answer 
and  prove  any  facts  which  will  constitute  an 
equitable  estoppel.  Kahn  v.  Mining  Co.,  2 
Utah,  174;  Poynter  v.  Chlpman,  8  Utah,  442, 
32  Pac.  C90.  It  is  a  settled  rule  of  law  that 
one  cannot  stand  passively  by,  without  mak- 
ing known  his  own  claim,  and  see  another 
purchase  laud,  expend  money,  and  make 
valuable  improvements  thereon,  in  good  faith, 
under  claim  of  valid  title,  and  then,  when 
such  Improvemoits  have  been  made.  Insist 
upon  his  legal  right  against  such  person. 
In  Wendell  v.  Van  Rensselaer,  1  Johns.  Oh. 
S44,  Ciiancellor  Kent  says:  "There  is  no 
principle  bettn-  established  in  this  court,  nor 
one  founded  on  more  solid  considerations  of 
equity  and  public  utility,  than  that  which 
declares  that  if  one  man  knowingly,  though 
he  does  it  passively,  by  looking  on,  suffer 
another  to  purchase  and  expend  money  on 
land,  under  an  erroneous  opinion  of  title, 
without  making  known  his  claim,  he  shall 
not  afterwards  be  permitted  to  exercise  his 
legal  lights  against  such  person. 
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be  an  a.ct  of  fraud  and  injustice,  «md  his  con- 
science is  bonnd  by  this  equitable  estoppel." 
Dlckereon  v.  Colgrove,  100  U.  S.  578;  Kirk 
V.  Hamilton,  102-  U.  S.  68;  Truesdail  v. 
.  Ward.  24  Mich.  117.  The  defendant  should 
also  I>e  permitted  to  show,  as  was  Indicated 
by  bis  offer,  that  be  was  in  actnal  posses- 
sion of  the  land  when  the  plaintiff  purchased 
it,  for  such  possession  was  notice  and  ev- 
idence of  ownership  sufficient  to  put  the 
plaintiff  on  inquiry.  Toland  v.  Corey,  6 
Utah,  392,  24  Pac.  100.  The  appellant's  case 
Is  not  well  presented  in  the  record.  We 
think,  however,  that  sufficient  appears  to 
show  that  his  rigbts  have  been  prejudiced 
by  the  rejection  of  the  evidence  offered,  and 
that  he  ought  to  have  an  opportunity  to 
amend  bis  pleading,  and  tiy  tlie  case  on  its 
merits.  For  these  reasons  the  Judgment  is 
reversed,  and  the  oanse  remanded  to  the 
district  court,  with  directions  to  grant  a  new 
trial)  and  permit  the  parties  to  amoid  tb^ 
pleadings. 

ZANE,  0.  J.,  concurs. 


PRBZBAU  V.  SPOONBR:     (No.  1,394.) 
(Supreme  Cotirt  of  Nevada.     Feb.  6,  1894.) 

SrMMONS— SrVFICIESCT. 

A  snmmonH  stated  thnt  the  action  was 
(0  obtain  jad^ment  for  $5,000,  balance  due  on 
a  note  describod,  and  $1,000  on  an  unpaid  check 
drawn  by  defendant,  and  that,  if  he  failed  to 
answer,  plaintiff  wonld  take  Judgment  against 
him  according  to  the  prayer  of  the  complaint. 
The  prayer  of  the  complaint  was  full  and  ex- 
plicit. Held,  that  the  summons  complied  with 
Gen.  St.  I  3048,  providing  that  In  an  action  on 
contract  for  mone.v  the  summons  shall  contain 
a  notice  that  plaintiff  will  take  judgment  for  a 
sum  specified  therein  if  defendant  fail  to  an- 
swer. Higley  v.  Pollock,  27  Pac.  895,  21  Nev. 
108,  followed. 

"'Appeal  from  district  court,  Ormsby  coun- 
ty;  Richard  Rising,  Judge. 

Action  by  Godfrols  Prezeau  against  M.  B. 
Spooner  on  a  promissory  note  and  an  unpaid 
draft  drawn  by  defendant  From  a  Judg- 
ment entered  by  default  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

James  R.  Judge,  for  appellant.  R.  M. 
Clark,  for  respondent. 

BI6EL0W,  J.  Appeal  from  a  Judgment 
by  default  The  only  point  involved  Is  the 
sufficiency  of  the  summons,  which  was  duly 
served  upon  the  defendant  in  the  county 
wher-;  the  action  was  pending,  together  with 
a  copy  of  the  complaint  It  was  stated  In 
tbe  summons  that  the  action  was  brought  to 
obtain  a  Judgment  against  the  defendant 
tor  the  sum  of  $5,000,  balance  due  upon 
a  promissory  note,  describing  it,  and  $!,• 
000  upon  an  unpaid  check  drawn  by  de- 
fendant; and  this  statement  was  followed 
by  the  following  notification:  "And  you 
are  hereby  notified  that  if  you  fail  to  an- 
swer the  complaint  the  said  plaintiff  will 


take   Judgment   against   yoa    acc< 
the  prayw  of  the  complaint"     Tl 
of    the    complaint   was    full    and 
The  objection  is  that  the  notice 
comply    with    section    26    of    the 
act,'  in  that  it  does  not  specify  the 
which  the  plaintiff  will  take  Jndgm< 
point   was   fully   considered,   and 
versely  to  the  appellant  in  the  case 
V.  Pollock,  21  Nev.  198,  27  Pac.  8K 
are  fully  satisfied  with  the  law 
laid  down.     No  substantial  right  ( 
pellant  can  possibly  be  affected  bj 
error  as  occurred  here,  and,  such 
case,  both  law  and  common  sense  i 
to  disregard  it    Gen.  St  {  8093.    '. 
ment  is  affirmed. 

MURPHY,  C.  J.,  and  BELKNAI 
cur. 


HAGOIN  V.  SAIIiB  et  vx. 
(Supreme  Court  of  Montana.     Jan. 

APPIAI. — ReTTBW  —  DlSOKETlOX  OF  Tki 

The  issue  being  of  fact  the 
not  reverse  an  order  granting  a  nevi 
less  the  proof  shows  an  abuse  of  disc 

Appeal  from  district  court,  De 
county;  D.  M.  Durfee,  Judge. 

Action  by  James  B.  Haggin  ag« 
mond  and  Mary  Saile  to  enjoin  Inl 
with  a  water  right.    Verdict  and 
for  defendants.    From    an    order 
plaintiff  a  new  trial,  defendants  ap] 
firmed. 

Forbls  &  Forbis,  for  appellants. 
Patrick,  for  respondent 

PBMBBRTON,  0.  J.  This  case  l 
dispute  as  to  priority  of  right  to  tl 
the  water  flowing  through  Glover  c 
uate  In  Deer  Lodge  county.  Plaint 
to  enjoin  defendants  from  interfei 
his  alleged  prior  right  to  the  u8< 
water.  The  case  was  tried  to  the  ( 
a  Jury.  The  Jury  returned  special 
in  favor  of  defendants,  which  fini 
court  adopted,  and  rendered  Judg 
cordingly,  to  the  effect  that  defen( 
entitled  to  all  of  the  water  in  quest 
to  the  claim  of  plaintiff.  Plain 
moved  the  court  upon  a  statemei 
case,  for  a  new  trial,  which  motloi 
the  court  granted.  From  that  ordei 
ants  prosecute  this  appeal. 

Plaintiff  claims  title  to  said  wat< 

'  Practice  Act  S  26,  (Gen.  St  J  ! 
vides  as  follows:  "There  shall  also  li 
in  the  summons  a  notice  In  sobstan 
lows:  First — In  an  action  arising  oi 
for  the  recovery  only  of  money  or 
that  the  plaintiff  will  take  judgment 
specified  therein  if  the  defendant  fail 
the  complaint.  Second — In  other  act 
if  defendant  fail  to  answer  the  com 
plaintiff  w^ill  apply  to  the  court  for 
demanded  ther^n. 
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toe  of  the  appropriatl<»  thereof  by  one  Alex- 
ander Glover  In  1872,  and  use  thereof  con- 
<  tlnubualy  until  1883,  when  he  sold  and  con- 
reyed  the  same,  together  'with  a  parcel  of 
land,  to  plaintiff,  and  further  use  of  said 
water  by  plaintiff.  Defendants  concede  that 
said  Alexander  Glover  had  a  valid  appro- 
priation of  said  water,  and  conveyed  the 
same  to  plaintiff  as  aforesaid.  But  defend- 
ants contend  .that  plalntlfl  had  abandoned 
and  neglected  to  use  said  water,  and  that 
defendants  had  appropriated  said  water  and 
used  the  same  continuously,  for  the  period 
of  more  than  five  years,  adversely  to  the 
claim  of  plaintiff.  A  review  of  the  record 
discloses  the  fact  that  defendants'  claim  to 
the  prior  right  to  the  use  of  said  water  de- 
pends upon  the  alleged  fact  of  abandonment 
thereof  by  plaintiff,  and  the  adverse  use  and 
enjoyment  ttiereof  by  defendants  during  the 
period  of  five  years'  limitation,  and  farther 
discloses  that  If  the  use  made  of  such  water 
after  purcltase  by  plaintiff,  upon  his  lands, 
in  the-  <4)citation  of  making  brlclc,  carried  on 
by  one -Campbell  under  contract,  was  a  use 
by  or  on  .'behalf  of  idaiatlft,  then  the  claim 
of  adverse  possession  set  up  by  defendants 
Calls.  Appellants  admit  that  the  case,  as 
here  presented,  on  the  question' whether  the 
court  was  Justified,  or  abused  its  discretion, 
in  granting  a  new  trial,  depends  upon  a 
review  and  construction  of  the  testimony  of 
said  Campbell,  who  was  engaged  In  manu- 
facturing brick  vpoa  the  land  of  plaintiff, 
and  by  Idie  use  Of  said  water  thereon,  nnder 
contract.  The  very  situation  under  which 
'we  must  review  this  case,  if  It  is  to  be  re- 
turned for  another  trial,  precludes  a  dis- 
cussion as  to  the  force  of  the  evidence  upon 
the  vital  points  in  the  case.  We  therefore 
refrain  from  such  discussion.  We  have  care- 
fully considered  the  evidence  and  assign- 
ments set  forth  in  the  record,  and  cannot 
find  therefrom  that  the  evidence  upon  the 
Important  points  in  the  ease  Is  so  clear  as  to 
warrant  us  in  reversing  the  ordw  of  the 
trial  conrt  grantlag  a  new  trlaL  In  order  to 
justify  us  in  reversing  the  (X-der  of  the  trial 
court  granting  a  new  trial,  it  must  appear 
that  there  was  an  abuse  of  Judicial  discre- 
tion on  the  part  of  the  trial  court  In  granting 
mush  motion.  This  we  do  not  find.  The  oi^ 
der  appealed  ftom  will  therefore  be  affirmed. 

BARWOOD,  J.,  Goncnrsk 


RTAM  et  aL  v.  MAXBT  et  al. 
(Supreme  Conrt  of  Montana.     Jan.  29,  1804.) 

ATtACHMBNT— PABTNKRSHtP  PrOPBRTT  —  CRKDIT- 

OR'8  Bill. 

1.  An  attachment  lien  is  not  waived  by 
proceeding  to  judgment  and  execation  sale  of 
the  atta^ed  goods  pending  appeal,  witti  super- 
sedeas, from  an  order  dissolving  the  attacliment. 

2.  The  1889  amendment  to  Prob.  Pr.  Act.  g 
229,  (Sess.  Laws  1888,  p.  146,)  requiring  ail 
partnerahlp  assets  to  be  applied  to  payment  of 


the  firm  creditors  "alike,  and  giving  no  pref- 
erence," except  to  lienholaeiB,  is  not  retroactive 
as  to  attachments  levied  before  its  passage. 

3.  Where  the  property  is  ascertained,  and 
the  claims  of  its  possessors  understood,  a  cred- 
itor's bill  need  not  be  preceded  by  proceedings 
supplemental  to  execution,  these  beug  mer«y 
intended  as  a  smnmary  process  to  discover  prop- 
erty concealed  and  withheld  without  substantial 
claim  of  right. 

Appeal  from  district  court,  Gallatin  county; 
F.  K.  Armstrong,  Judge. 

Creditor's  bill  by  Annie  Ryan  and  others 
against  Daniel  Maxey  and  others  on  Judg- 
ments against  Jacob  P.  Spelth,  survivor  of 
the  firm  of  Spelth  &  Erug.  Judgment  toe 
defendants.     PlalntifCs  appeal     Afilrmed. 

B.  P.  Cadwell,  f<»:  appeUants.  Luce  & 
Luce,  tar  respondents. 

HARWOOD,  J.  Through  tUta  action,  fia 
the  nature  of  creditor's  bill,  plaintiffs  seek 
to  'establish  and  enforce  Judgment  liens 
claimed  by  tliem  upon  certain  property  held 
and  claimed  to  be  owned  by  defendants. 
These  confilctlng  claims  arose  in  this  wise: 
PlalntiffB  are  the  owners  of  certain  judg- 
ments rendered  against  Jacob  F.  Sp^th,  as 
the  surviving  partner  of  tbe  firm  of  Speitla 
&  Exug,  aggregating  in  amount  about  |20,- 
000,  which  Judgments  were  rendered  in  1888^ 
and  are  unsatisfied.  Defendants  are  also 
Judgment  creditors  of  the  same  character; 
that  is,  they  own  judgments  recovered 
against  said  Jacob  F.  ^peith  as  surviving 
partner  of  Spelth  &  Krug.  It  appears,  how- 
ever, that  these  defendants.  In  the  commence- 
ment of  their  actions  against  said  surviving 
partner,  levied  attachments  upon  all  of  the 
property  of  said  firm  available  for  payment 
of  its  debts,  and  thereafter  said  property 
was  sold  on  executions  issued  to  enforce  the 
Judgments  and  attachment  liens  acquired  by 
defendants  through  said  acdons;  and  by  vir- 
tue of  such  judicial  sales  these  defendants 
claim  title  to  the  property  in  controversy  in 
this  action.  Plaintiffs  in  this  action,  who 
obtained  or  succeeded  to  Judgments  against 
said  surviving  partner,  but  who  failed  to  get 
any  of  the  proceeds  of  the  property  of  said 
firm  In  satisfaction  of  their  judgments,  now, 
through  this  action,  undertake  to  establish 
what  they  claim  to  be  liens  on  said  property 
arising  from  their  judgments.  They  main- 
tain that  said  attachments,  forerunning  those 
Judgments  of  defendants  in  this  action,  were, 
for  certain  reasons  to  be  hereafter  consid- 
ered, void  processes. 

The  processes  of  attachment  levied  upon 
said  property  in  said  actions  of  defendants 
against  Spdth,  B\n>vivlng  partner,  etc.,  were 
contested  by  motion  to  dissolve  the  same, 
which  motion  prevailed  in  the  trial  court; 
but  that  ruling  was  reversed  on  appeal  to 
the  supreme  court,  wherein  It  was  held  that 
such  attachments  would  lie.  See  Kmeger 
v.  Spelth.  8  Mont.  432,  20  Pac.  664;  Cobb  v. 
Spelth,  8  Mont.  494,  20  Pac.  806;  Maxey  v. 
Sp^th,  Id.;   Bank  v.  Spelth,  8  Mont.  496,  20 
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Tac.  806.  So  It  appears  that  those  attach- 
ment«!  were  upheld,  and  In  due  course  the 
title  now  held  by  these  defendants  was  ac- 
qulrod  by  sale  of  the  attached  property  on 
execution  issued  upon  the  Judgments  obtain- 
ed in  those  attachment  suits. 

One  of  the  minor  points  urged  by  appel- 
lants is  that  those  attachment  liens  were 
waived  or  became  void  because  the  plain- 
tiffs in  those  attachment  suits  proceeded, 
after  obtaining  judgment,  to  sell  the  attached 
property  under  execution  while  the  appeals 
from  the  respective  orders  dissolving  said  at- 
tachments were  pending,  undetermined.  No 
authorities  are  cited  to  support  this  proposi- 
tion, and  we  fall  to  percelTe  any  force  in  it, 
either  from  analogy  to  other  rules  of  waiver, 
or  upon  principle  or  reason.  The  proposi- 
tion assumes  that  those  attaching  cred- 
itors, by  appealing,  and  superseding  or  hold- 
ing in  abeyance  the  order  of  the  trial  court 
dissolving  their  attachments,  and  then  prose- 
cuting their  appeals  to  the  effect  of  revers- 
ing those  orders,  waived  the  rights  and 
Uens  acquired  through  those  attachments, 
because  they  proceeded  to  take  Judgment  and 
execution  in  the  same  actions,  as  the  law 
provides.  It  is  not  surprising  that  appellants 
have  failed  to  dte  any  cases,  or  text  of  com- 
mentator, in  snpport  of  this  position. 

After  the  decision  upholding  the  attach- 
ment liens,  cited  supra,  the  legislature  of  Mon- 
tana enacted  an  amendment  to  section  229  of 
the  probate  practice  act,  (Sess.  Laws  1889,  p. 
146.)  Appellants  contended  that  the  provi- 
sions of  said  statute,  as  amended,  require 
that  all.  of  said  partnership  estate  be  applied 
to  the  payment  of  the  partnership  creditors 
"alike,  and  giving  no  preference  to  any,  ex- 
cept such  as  are  made  so  by  mortgage  pledge 
or  lien,"  and  that,  this  provision  having  been 
enacted  prior  to  the  sale  of  the  partnership 
property  under  execution  in  the  cases  above 
referred  to,  it  had  the  effect  of  so  changing 
the  law  relating  to  those  cases,  while  in  prog- 
ress, as  to  annul  the  attachment  liens  ac- 
quired and  existing  prior  to  the  passage  of 
that  amendment,  and  that  the  sale  of  said 
property  under  execution  was  void  as  in  con- 
travention of  that  statute.  We  do  not  think 
appellants'  view  can  be  maintained.  It 
would  give  the  statute  under  consideration 
the  retroactive  effect  of  abrogating  the  liens 
lawfully  acquired  by  attachment,  and  exist- 
ing when  the  present  statute  was  enacted. 
In  our  opinion,  the  ruling  of  the  trial  court 
in  refusing  to  so  construe  the  statute  was 
correct  Gunn  v.  Barry,  15  Wall.  610;  East- 
man V.  Gladuimas  Co.,  32  Fed.  24.  In  order 
to  sustain  plaintiffs'  action,  it  was  necessary 
to  give  the  statute  such  retroactive  effect 
We  think  the  demurrer  was  properly  sus- 
tained. 

Respondents  raise  a  question  of  practice, 
insisting  that  this  action,  in  the  nature  of  a 
creditor's  bill,  is  improper  procedure;  that 
such  action  has  been  superseded  by  the  stat- 
ute providing  for  proceedings  supplementary 


to  execution,  which  proceedings,  resi 
contend,  shotild  have  been  Invoked 
relief  sought  by  appellants.  In  sui 
this  view,  several  cases  are  cited, 
which  is  Sperling  v.  Calfee,  7  Mont 
Pac.  204,  wherein  it  is  remarked  thi 
provisions  of  our  Code  (chapter  2, 
Code  Civil  Proc.)  for  proceedings 
mentary  to  execution  have  to  a  great 
if  not  wholly,  superseded  the  eqult 
tlon  known  as  the  "creditor's  blU." 
observations  have  been  made  in  mat 
cases,  and  we  in  no  manner  questit 
correctness;  for  in  many  respects  tl 
formerly  achieved  through  the  credit 
is  now  afforded  with  less  expense, 
Ity,  and  delay,  and  with  equal  i 
through  the  stmimary  proceedings 
mentary  to  execution  authorized  by 
But  it  is  hardly  to  be  concluded,  eith 
those  observations  or  the  provislonf 
statute  authorizing  supplementary  ] 
lugs,  that  the  same  were  Intended  to 
abolish  equitable  proceedings  to  8« 
fraudulent  conveyances,  assignments 
brances,  and  the  like,  to  enable  the  Jv 
creditor  to  reach  equitable  assets  put 
the  reach  of  ordinary  legal  process  1 
fraudulent  device  of  the  Judgment  i 
remedies  which  supplemental  pro< 
are  inadequate  to  accomplish,  presei 
disputants  the  ordinary  method  < 
touching  property  rights.  Indeed,  t 
ute  contemplates  the  development  o 
tlons,  in  the  course  of  supplemental  j 
Ings,  which  cannot  be  adjudicated  thei 
therefore  the  statute  directs  that  pro 
be  ordered  by  the  com-t  to  adjudicate 
termlne  the  same,  (section  356,  Co< 
Proc.)  Teltlg  v.  Boesman,  12  Mont 
Pac.  371.  It  seems  to  have  been  th 
tlon  of  the  tmrneea  of  that  statute 
vide  a  summary  process  for  the  di 
and  application  to  the  judgment,  of  ] 
subject  to  execution,  concealed  and  t 
by  the  debtor,  or  others  in  collusU 
him,  without  pretending,  when  it  ca 
test  under  oath,  to  assert  any  snt 
ground  therefor.  But  where  the  ] 
alleged  to  belong  to  the  judgment  d 
claimed  by  others,  either  by  way  < 
lute  title  or  pledge  or  mortgage,  c 
claimed  to  be  owing  to  the  Judgmen 
are  disputed  by  his  alleged  debto 
claims  of  ownership,  lien,  or  denia 
debtedneas  cannot  be  adjudicated  an 
mined  summarily,  and  the  property 
applied  to  the  judgment,  with  none 
usual  formalities  of  forming  Issues  a 
guarantied  as  applicable  to  the  del 
tlon  of  property  rights.  MThlle  it  D 
proper  enough  to  turn  the  search  lighl 
plemental  proceedings  onto  the  sul 
discover  the  attitude  of  parties  towf 
property  or  fund  In  question,  and 
that  proceeding  obtain  an  order  foi 
the  disposition  thereof,  still  many  ca 
arise  where  that  proceeding  alone  ca 
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complish  all  that  may  be  necessary  to  cut 
otr  adverse  claims,  and  avail  the  judgment 
creditor  of  the  assets  In  controyersy.  On  the 
other  hand,  it  may  be  that  the  attitude  of  the 
parties  to  the  subject  of  controversy  is  fully 
known,  as  in  the  case  at  bar,  where  It  seems 
proceedings  supplemental  to  execution  could 
neither  accomplish  nor  aid  the  relief  sought 
A.nd  in  our  opinion,  in  such  cases,  the  appro- 
priate action  to  test  the  claims  or  defenses 
-which  parties  may  assert  in  opposition  to  tak- 
ing; the  property  or  fund  for  application  on  the 
Judgment  should  not  fail  because  supplemen- 
tal proceedings  did  not  precede  It  This  ap- 
pears to  be  the  view  taken  by  the  courts  where 
these  distinctions  have  been  considered,— 
especially  in  the  New  York  courts,  where  the 
statute  for  proceedings  supplemental  to  ex- 
ecution originated,— as  shown  by  Mr.  Free- 
man in  his  work  on  Executions,  (section  394.) 
Gere  v.  Dibble,  17  How.  Pr.  31;  Goodyear  v. 
Betta,  7  How.  Pr.  187;  Davis  v.  Turner,  4 
How.  Pr.  190;  Bartlett  v.  Drew,  4  Lans.  444; 
Phelps  V.  Piatt,  50  Barb.  430;  Hammond  v. 
Machine  Co.,  20  Barb.  378;  Burt  v.  Hoet- 
tinger,  28  Ind.  214;  Parsons  v.  Meybnrg,  1 
I>iiy.  206.  For  the  foregoing  reasons  the 
Judgment  of  the  trial  court  will  be  affirmed. 

PBMBERTON,  a  J.,  concora. 


PBOPLB  ex  rd.  RICHARDSON  v.  HBN- 
DERSON. 
(Supreme  Coort  of  Wyoming.  Jan.  16,  1894.) 
Btatb  Examiner — Appoixtmbnt  bt  Oovbbnok— 
Vacanct 
Sees.  Laws  1890-91,  o.  84,  providea  for  a 
state  examiner,  to  be  appointed  by  the  governor 
^vith  the  consent  of  the  senate,  'nrho  shall  hold 
oBice  for  four  years,  and  till  tils  snccessor  is 
appointed  and  qualified,  and  that  in  case  of  a 
vacancy  the  governor  shall  fill  it  by  appoint- 
ment till  the  next  meeting  of  the  legislature. 
Const,  art.  6,  f  16,  provides  that  any  person 
holding  civil  office  under  the  state  (with  ex- 
ceptiona  not  including  the  state  examiner)  shall, 
unless  removed  according  to  law,  exerdse  the 
duties  of  such  office  till  his  successor  is  quali- 
fied. Bddj  that  the  governor  not  having  ap- 
pointed, with  the  consent  of  the  senate,  a  per- 
son to  fill  the  office,  at  the  next  meeting  of  the 
legislature  after  a  vacancy  had  ^een  filled  by 
the  governor,  no  vacancy  in  the  office  arose,  so 
as  to  bring  into  operation  Const,  art.  4,  g  7,  au- 
thorizing the  governor  to  fill  a  vacancy  where 
no  other  mode  of  filling  it  is  provided. 

Quo  warranto  on  the  relation  of  Warren 
Richardson,  Sr.,  against  Harry  B.  Hender- 
son, to  try  the  title  to  the  office  of  state  ex- 
n  miner.    Judgment  for  defendant 

W.  R.  Stoll,  for  relator.  Lacey  &  Van  De- 
vanter  and  R.  W.  Breckons,  for  respondent. 

OROESBECK,  C.  J.  This  proceeding  is  In- 
stiruted  In  this  court  to  determine  the  title 
to  the  office  of  state  exaatiner.  and  the  cause 
is  submitted  on  an  agreed  statement  of  facts; 
rhe  original  Jurisdiction  of  this  court,  under 
Mip  c-onstttutlon,  In  quo  warranto  as  to  state 


officers,  being  invoked.  The  relator  and  re- 
spondent have  each  all  the  legal  qualifica- 
tions required  of  an  incumbent  of  the  office. 
Shortly  previous  to  the  20th  day  of  Decem- 
ber, 1892,  Joel  Ware  Foster  was  the  duly  ap- 
pointed, constituted,  qualified,  and  acting 
state  examiner,  and  had  resigned  the  office, 
and  ceased  to  exercise  Its  duties.  On  that 
day,  Amos  W.  Barber,  then  the  acting  gov- 
ernor of  the  state,  executed  and  delivered  to 
Harry  B.  Henderson  a  commission  to  fill  the 
vacancy  in  said  office  occasioned  by  the  res- 
ignation of  said  Foster,  to  hold  the  office  tm- 
til  the  next  meeting  of  the  legislature  of  the 
state;  and  under  such  appointment  and  com- 
mission said  Henderson  duly  and  regularly 
^qualified  as  such  officer,  and  has  discharged 
the  duties  of  said  office  ever  since,  and  has 
received  and  used  the  emoluments  pertaining 
thereto.  The  next  session  of  the  legislature 
occurring  after  the  appctotment  of  the  de- 
fendant convened  January  10,  1893,  and  ad- 
journed sine  die  February  18,  1893,  and  dur- 
ing the  session  of  the  legislature  the  senate 
thereof,  while  In  session,  on  the  10th  day  of 
January,  1893,  adopted  the  following  resolu- 
tion: "Whereas,  Harry  B.  Henderson,  was 
duly  appointed  and  commissioned  on  Decem- 
ber 20,  1892,  by  Amos  W.  Barber,  the  then 
acting  governor  of  the  state  of  Wyoming,  as 
state  examiner,  to  fill  the  vacancy  occasioned 
by  the  resignation  of  Joel  Ware  Poster: 
Now,  therefore,  be  it  resolved  by  the  senate 
that  the  said  appointment  of  the  said  Harry 
B.  Henderson  to  the  office  of  state  examiner 
be  and  the  same  is  hereby  advised,  consented 
to,  and  confirmed."  On  February  1,  1893, 
during  the  session  of  the  legislature,  John  E. 
Osborne,  the  governor  of  the  state,  transmit- 
ted to  the  senate,  which  was  then  In  session, 
his  nomination  of  John  Stone  for  the  office  of 
state  examiner;  and  on  February  18.  1883, 
the  senate  adjourned  sine  die,  without  hav- 
ing taken  any  final  action  on  said  nomina- 
tion, without  confirming  the  same,  and  with- 
out either  giving  or  refusing  to  give  its  advice 
and  consent  to  the  appointment  of  said  Stone 
to  the  office.  On  March  8,  1893,  after  the 
adjournment  of  the  leglslatiure,  and  during 
the  Interval  between  the  regular  sessions 
thereof,  (the  next  ensuing  reg^ular  session 
being  in  1895,)  Gov.  Osborne  executed  and 
delivered  a  commission  to  said  John  Stone, 
attempting  to  appoint  him  to  the  office  of 
state  examiner  "vice  Harry  B.  Henderson, 
term  expired,"  to  hold  the  oBLce  until  the 
next  meeting  of  the  legislature.  This  com- 
mission was  not  attested  by  the  secretary  of 
state,  nor  was  the  great  seal  of  the  state  af- 
fixed thereto.  Stone  never  qualified  or  at- 
tempted to  qualify  as  state  examiner,  and 
never  entered  upon  or  attempted  to  discharge 
the  duties  of  the  office,  but  thereafter,  and 
on  March  23,  1893,  he  resigned  said  office,  or 
attempted  to  resign  the  same.  On  August 
22,  1893,  and  dtu-Ing  the  time  intervening  be- 
tween the  regular  sessions  of  the  legislature. 
Gov.  Osborne  executed  and  delivered  to  the 
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rtlator,  Warren  Richardson,  Sr.,  a  commla- 
elon  purporting  to  appoint  the  relator  to  the 
office  of  state  examiner  "for  the  unexpired 
term  of  Harry  B.  Henderson,  whose  said 
office  of  state  examiner  became  vacant  on  the 
10th  day  of  January,  A.  D.  1893."  The 
words  quoted  are  recited  in  the  commission, 
which  contains  the  further  recital  that  said 
Richardson,  the  relator,  -was  appointed  from 
Uie  date  of  the  commission;  that  is,  "from 
the  22nd  day  of  August  A.  D.  1893,  until  the 
next  meeting  of  the  legislature  of  the  state 
of  Wyoming."  This  commission  was  not  at- 
tested by  the  •  secretary  of  state  under  the 
great  seal  of  the  state.  The  senate  never 
gave  its  advice  and  consent  to  the  appoint- 
ment of  the  relator  as  state  examiner,  and  no 
nomination  of  relator  for  said  office  was 
ever  made  by  the  governor  to  the  senate,  and 
no  nomination  or  appointment  of  the  relator 
to  said  office  was  ever  confirmed  by  the 
senate.  Upon  receipt  of  the  commission,  the 
relator  accepted  the  same,  and  has  ever  since 
been  wUling  and  desires  to  enter  upon  the 
duties  of  the  office  of  state  examiner,  but 
has  never  guallfled  and  has  never  griven  any 
bond  as  such  officer.  The  defendant,  Hen- 
derson, has  at  all  times  refused,  and  still  re- 
fuses, to  recognize  any  right  of  the  relator  to 
the  office  of  state  examiner,  and  claims  the 
right  to  hold  said  office,  and  excludes  the  re- 
lator from  the  rights,  privileges,  and  emolu- 
ments thereof.  There  has  been  no  session  of 
the  legislature  of  the  state  since  the  adjourn- 
ment on  February  18,  1893.  The  term  of 
office  of  Amos  W.  Barber  as  acting  governor 
expired  on  the  2d  day  of  January,  1893,  and 
the  term  of  John  B.  Osborne  as  governor 
commenced  on  said  2d  day  of  January,  1893, 
at  which  time  he  entered  upon  the  discharge 
of  his  duties  as  such  governor,  and  has  ever 
since  that  date  heen  the  legally  elected,  qual- 
ified, and  acting  governor  of  the  state. 

The  foregoing  statement  Is  a  sufficient  re- 
view of  the  submitted  facts  for  the  determina- 
tion of  the  questions  involved.  Cotmsel  for 
defendant  Insist  that,  as  the  relator  has  nev- 
er qualified,  he  is  not  entitled  to  the  <^ce, 
and  has  no  standing  in  this  court,  and  Is  not 
entitled  to  any  relief,  and  that,  as  no  reason 
or  excuse  is  shown  for  the  absence  of  the  at- 
testation of  the  secretary  of  state  and  the 
great  seal  of  the  state  from  the  commission  of 
the  governor  to  relator,  the  commission  Is 
not  fully  executed,  and  would  not  be  a  suffi- 
cient warrant  or  authority  for  the  assump- 
tion of  the  office  by  the  relator,  even  if  he 
were  otherwise  legally  entitled  to  the  same. 
These  questions  we  do  not  care  to  pass  upon 
at  this  time,  as  It  Is  manifest  that.  If  wo 
should  hold  that  these  positions  were  well 
taken  by  the  respondent,  the  greater  ques- 
tions of  public  Interest  Involved  In  the  case 
would  be  postponed.  We  prefer  to  decide 
the  main  questions  involved,— the  right  of 
Henderson,  the  respondent,  to  hold  over  be- 
yond the  next  meeting  of  the  legislature  en- 
suing after  his  appointment,  and  the  authori- 


ty of  the  governor  to  appoint  bla  so 
during  the  recess  of  the  senate. 

Provision  Is  made  for  tlie  office  of  st 
aminer  In  section  14  of  article  4  of  11 
stitutlon  of  this  state:  "The  leglslatui 
provide  for  a  state  examiner,  who  ^ 
appointed  by  the  governor  and  confin 
the  senate.  His  duty  shall  be  to  e: 
the  accounts  of  state  treasury  si 
court  clerks,  district  court  clerks,  a 
county  treasurers,  and  treasurers  o 
other  public  institutions  as  the  law  n 
quire  and  (he)  shall  perform  such  otl 
ties  as  the  legislature  may  prescrib 
shall  report  at  least  once  a  year,  and  o 
If  required,  to  such  officers  as  are  desi 
by  the  legislature.  His  compensatloi 
be  fixed  by  law."  This  mandate  to  th 
lature  was  promptly  obeyed  by  the 
ment  of  a  statute  by  the  first  state 
ture  entitled  "An  act  providing  for  thi 
of  state  examiner,  defining  his  powe 
duties,  prescribing  his  bond  and  fix! 
compensation,"  approved  January  10 
Sess.  Laws  1890-«1,  c.  84.  Tbe  fol 
sections  of  the  act  are  quoted  as  app 
to  the  case  at  bar:  "Section  1.  The  o 
state  examiner  la  hereby  created.  I 
Such  examiner  shall  be  appointed  by  tl 
ernor  by  and  with  the  consent  of  the 
He  shall  bold  his  office  for  four  years  { 
til  his  successor  In  office  Is  appoint* 
shall  have  qualified."  "Sec.  a  In  c 
vacancy  in  the  office  of  state  examli 
death,  removal  or  otherwise,  the  gc 
shall  fill  the  same  by  appointment  ui 
next  meeting  of  the  legislature.  T 
polntee  to  fill  such  vacancy  shall  execi 
same  bond  and  take  the  same  oath  a 
In  described,  and  shall  have  the  sam' 
era  and  duties  as  a  state  examiner  apj 
by  the  governor  by  and  with  the  advl 
consent  of  the  senate." 

Much  space  In  the  brief  of  counsel : 
relator  is  devoted  to  the  discussion 
rule  of  the  common  law  as  to  the  rj 
an  incumboit  of  an  office  to  hold  oi 
yond  his  term,  and  until  tbe  qualifica 
his  successor.  It  attacks  the  positio 
dently  taken  In  Tbroop  on  Public  C 
(at  sectioi}  326,)  that  the  common-lai 
or  the  rule  in  the  absence  of  any  const 
al  ov  statutory  provision,  according 
weight  of  American  cases,  is  that  pub 
oers  hold  over  until  the  choice  and  qv 
tion  of  their  successors.  Tbe  authorit 
ed  In  support  of  the  iHx>po8itIon  are  < 
ed  at  length,  portloalarly  the  positioi] 
in  People  v.  Oulton,  28  CaL  44,  which 
dcmned  In  the  brief  of  counsel  for  rel 
against  the  ciu'rent  of  authority.  A 
662,  19  Amer.  &  Eng.  Enc  Law,  the 
Is  treated  of  in  the  following  language 
though  there  is  authority  for  the  proi 
that  on  officer's  functions  cease  imme 
upon  the  expiration  of  Ills  term  of  off 
doctrine  supported  by  the  preponden 
opinion  is  that,  in  the  absence  of  any  i 
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or  Implied  prohibition,  an  oBLcet  holds  over 
<Uter  the  expiration  of  bla  term,  until  a  sno 
cessor  Is  duly  chosen  and  quallfled.  To  this 
general  rule  some  of  the  authorities  make  an 
exception  in  the  case  of  judicial  officers,  and 
possibly,  also,  of  members  of  the  legislature, 
and  the  executive.  In  most  of  the  states, 
all  doubt  Is  removed  by  constitutional  or  stat- 
utory provisions  that  when  an  oBLcse  is  elect- 
ed or  appointed  for  a  tlxed  term  the  office 
shall  not,  on  the  expiration  of  the  t^rm,  be- 
come vacant,  but  the  Incumbent  shall  con- 
tinue to  hold  until  his  successor  is  elected  and 
quallfled.  In  these  Jurisdictions,  consequent- 
ly, the  governor  cannot,  on  the  expiration  of 
a  term  of  office,  appoint  a  new  officer,  but 
the  former  Incumbent  Is  entitled  to  hold 
over  tmtll  a  duly-qnallfled  auccesscH:  presents 
blmsdf."  The  supreme  court  of  the  United 
States  seems  to  be  of  a  contrary  opinion,  as 
It  says  In  the  case  of  Badger  v.  U.  S.,  93 
U.  S.  601:  "By  the  common  la-^,  as  well  as 
by  the  statutes  of  the  United  States  and  the 
laws  of  most  of  the  states,  when  the  t«-m  of 
office  to  which  one  is  elected  or  appointed  ex- 
pires his  power  to  perfwm  its  duties  cease." 
It  was  held  hi  that  case  that  the  constitu- 
tion and  laws  of  Illinois  prescrll>ed  a  differ- 
cnt  rule,  or,  as  is  said  In  the  opinion,  "The 
system  of  the  state  of  Illinois  seems  to  be 
organized  upon  a  different  principle;"  %nd 
the  court  accordingly  held  that  a  certain 
township  officer  in  Illinois  continued  in  office, 
and  was  not  relieved  from  his  duties  and  re> 
■IMnsibillties  as  a  member  of  the  board  of 
auditors  of  the  township  by  his  resignation, 
which  had  been  tendered  to  and  accepted  by 
the  proper  authority,  until  his  successor  was 
chosen  and  qualified.  Counsel  for  relator 
sums  up  hla  position  in  the  ease  In  his  brief 
as  foOows:  "There  Is  nothing  in  the  Wyo- 
ming constitution  or  statutes  authorizing  Hen- 
derson [the  respondent]  to  hold  over  after 
the  expiration  of  his  term,  and  imtil  his  sucr 
cessor  is  nominated  by  the  governor  and  con- 
firmed by  the  senate.  On  the  authorities, 
there  is  no  common-law  rule  authorizing  him 
to  do  BO." 

It  is  unnecessary  to  ascertain  or  apply  the 
common-Iaw  rule  In  the  case  at  bar,  as  our 
constitution  regulates  the  matter  generally 
In  a  sweeping  provision  embodied  In  article 
€,  which  counsel  for  relator  seems  to  over- 
look. Section  16  of  the  article  reads  as  fol- 
lows: "Every  person  holding  any  dvil  4^ce 
under  the  state,  or  any  municipality  therein 
shall,  unless  removed  according  to  law,  erer^ 
else  the  duties  of  such  office,  imtil  his  sno- 
cessor  is  quallfled,  but  this  shall  not  apply 
to  members  of  the  l^islature,  nor  to  mem- 
bers of  any  board  of  (or)  assembly,  two  or 
more  of  whom  are  dected  at  the  same  time. 
The  legislature  may  by  law  provide  for  sus- 
pending any  officer  In  bis  functions,  pending 
impeachment  or  prosecution  for  misconduct 
In  office."  This  provision  of  the  fundamental 
law  Is  applicable  to  appointive  as  well  as  elec- 
tive officers.  It  applies  to  the  respondent,  Hen- 


derson, as  he  undoubtedly  hd.d  a  "dvQ  office 
imder  the  state,"  and  was  not  one  of  the  ex- 
cepted offloeni  mentioned,— a  member  of  tiie 
legislature  or  a  member  of  any  board  or  as- 
sembly,—unless  some  other  provision  of  equal 
dignl^  can  be  found,  that  will  modi^  the 
section  quoted,  or  make  it  Inapplicable  to 
Mm. 

It  may  tie  contended  that  upon  the  exphra- 
tI<Mi  of  bis  term  to  fill  the  vacancy  resulting 
from  the  resignation  of  Foster,  his  prede- 
cessor in  the  office,— that  is,  upon  the  meet- 
ing of  the  legislature  which  occurred  some  20 
days  after  bis  appointment,— his  right  to  hold 
the  office  or  fill  the  vacancy  exphred  by  limita- 
tion of  the  statute,  and  then  the  governor 
had  the  right  to  appoint  for  the  remainder  of 
the  unexpired  term  of  Foster,  the  original 
incumbent,  under  the  provision  of  section  7 
of  article  4  of  the  state  constitution:  "When 
any  office  from  any  cause  becomes  vacant, 
and  no  mode  is  provided  by  the  constitution 
oe  law  for  filling  such  vacancy,  the  governor 
shall  have  power  to  fill  the  vacancy  by  ap- 
pointment," The  statute  creating  the  office 
of  state  examiner,  supra,  makes  no  express 
provision  aa  to  how  the  vacancy,  if  It  can  be 
termed  a  vacancy,  shall  be  filled  after  the 
legislature  meets,  either  by  the  governor  at 
by  the  governor  and  the  senate  acting  con- 
currently by  appointment  and  confirmation. 
It  is  also  silent  as  to  the  term  of  the  suc- 
cessor of  the  appointee  of  the  governor  to 
fill  the  vacancy  in  the  recess  of  the  legisla- 
ture. Is  this  (me  of  the  cases  where  the 
governor  may  appoint  to  fill  a  vacancy  in 
the  office?  Did  the  temporary  and  provi- 
sional appointment  of  Henderson,  the  re- 
spondent, continue  only  until  the  legislature 
met?  And  did  his  right  to  the  office  ter- 
minate then,  or  was  he  continued  in  <^ce 
by  virtue  of  the  constitutional  provision  pro- 
viding that  any  pexttm  holding  a  civil  office 
under  the  state,  not  being  a  member  of  the 
legislatnre  <x  a  member  of  a  board  or  as- 
sembly, two  or  more  of  whom  are  elected  at 
the  same  time,  shall  exercise  the  duties  of 
such  office  until  his  sncc^sor  has  qualified? 
If  the  office  of  state  examiner  became  vacant 
upon  the  expiration  of  the  limited  period 
or  term  of  Henderson,  the  appointee  to  fill 
the  vacancy  temporarily,  then  he  had  no 
right  to  exercise  the  duties  of  the  office,  and. 
In  the  absence  of  any  oonstitiitlonal  or  stat- 
utory provision  for  fllllng  the  vacancy  thus 
occurring,  the  governor  could  appoint  under 
the  authority  conferred  upon  him  by  section 
7  of  article  4  of  the  constitution.  The  leg- 
islattire  lias  the  right  to  determine  what  shall 
constitute  a  vacancy,  whether  the  office  be 
filled  by  an  incumbent  or  not.  This  Is  fre- 
quently done  by  statutes  providing  for  spe- 
cial elections  where  an  officer  elect  dies  or 
refuses  to  quaUfy  or  resigns  before  the  com- 
mencement of  his  official  term,  and  some  stat- 
utes may  be  found  empowering  some  officer 
or  Ixmrd  to  fill  the  vacancy  thus  created  by 
law.  Johnson  v.  Mann,  77  Va--^65.  Wlth- 
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out  some  statutory  regulation  of  the  matter, 
a  vacancy  can  only  exist  In  an  office  where 
there  is  no  lawful  incumbent  occupying  it. 
An  office  cannot  be  said  to  be  vacant  while 
any  person  is  authorized  to  act  in  it,  and 
does  80  act  People  v.  "Van  Home,  18  Wend. 
518;  Tappan  v.  Gray,  9  Paige.  507.  In  the 
recent  case  of  State  v.  Murphy,  (Fla.)  13 
South.  705,  it  was  held  that  where  county 
commissioners  are  appointed  by  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  and  thdr  term  of  office  fixed  at 
two  years,  and  the  governor  recommended 
to  the  senate  certain  persons  as  county  com- 
missioners, but  the  senate  adjourned  sine  die 
without  taking  action  on  these  nominations, 
the  governor  had  the  power  to  fill  the  offices 
by  appointment,  as  vacancies  existed  then, 
notwithstanding  a  constitutional  provision 
similar  to  ours,  which  was  considered  only 
to  prevent  an  hiatus  in  the  office  until  the 
appointing  power  acted.  The  opinion  seems 
to  be  based  upon  certain  constitutional  and 
statutory  provisions,  modifying  or  neutral- 
izing a  general  provision  of  the  constitution 
of  Florida  that  "all  state,  county  and  munic- 
ipal officers  shall  continue  in  office  after  the 
expiration  of  their  official  terms  until  their 
successors  are  duly  qualifled."  This  decision  is 
certainly  the  most  favorable  one  t^at  can  be 
cited  on  behalf  of  the  relator,  but  we  are  not 
satisfied  with  the  reasoning  of  the  majority 
opinion.  Upon  principle  and  reasoning,  the  dis- 
senting (pinion  of  Mr.  Justice  Mabry  seems 
to  be  the  better  view,  and  the  one  in  con- 
sonance with  the  greater  number  of  author- 
ities. Under  our  constitution,  the  governor 
is  not  clothed  with  an  absolute  power  of  ap- 
p(rtntment  of  state  officers.  Nearly  all  of 
such  officers  are  to  be  elected  by  the  people, 
but  some  of  them  the  constitution  expressly 
rc'iulres  to  be  appointed  by  the  governor 
with  the  consent  of  the  senate,  such '  as 
geologist,  engineer,  tmsteee  of  the  university, 
and  the  state  examiner.  The  legislature  may 
provide  for  such  other  state  officers  not  enu- 
merated in  the  constitution  as  are  deemed 
necessary,  (article  4,  f  11,)  and  it  seems  that 
In  the  creation  of  such  officers  the  governor 
may  be  vested  by  law  with  the  sole  power 
of  appointing  them,  dispensing  with  the 
consent  of  the  senate.  Such,  however,  has 
not  been  the  habit  of  the  state  or  territorial 
legislatures  In  creating  new  offices,  as  such 
officials  are  generally  required  by  the  stat- 
utes to  be  appointed  by  the  governor  by  and 
with  the  advice  and  consent  of  the  senate, 
except  only  in  cases  of  vacancies.  The  pow- 
er lodged  with  the  governor  to  fill  vacancies 
in  any  office  is  restricted  to  cases  where  the 
constitution  and  statutes  are  silent  as  to  the 
mode  of  filling  them,  and  is  not  a  plenary 
power.  The  executive  is  not  vested  with  the 
sole  appointing  power,  except  as  to  a  few 
offices,  and  certainly  he  does  not  have  any 
inherent  power  of  appointment,  as  such  pow- 
fv,  In  the  states  of  the  Union,  is  not  essential- 
ly   executive.     The    sovereign    power    is    in 


the  people,  and  not  In  their  rulers.  T1 
er  of  the  executive  and  Judicial  depai 
is  a  grant,  not  a  limitation,  while  tt 
ers  of  the  legislative  department  ar 
lute,  except  as  restricted  and  limited 
constitution  which  the  people  have  a 
State  V.  Boucher,  (S.  D.)  56  N.  "V 
This  is  elementary,  and  too  familiar  < 
elaboration,  that,  while  the  Judiciary  i 
executive  have  only  enum^-ated  powi 
sway  of  the  legislative  department 
preme,  except  as  controlled  by  the 
tions  Imposed  by  the  organic  law.  TI 
er  of  the  governor  to  app<rfnt  to  offlc 
spring  from  some  constitutional  gr 
some  legislative  grant  not  forbidden 
constitution,  and  the  power  bestowed 
constitution  upon  the  executive  to  fill 
des  in  public  offices  Is  one  only  to 
erdsed  where  there  is  no  constituti 
statutory  provision  for  filling  the  v 
Although  the  act  before  na  is  silen 
filling  the  office  after  the  exi>bratlon 
time  allotted  to  the  appointee  to  fill  a  i 
In  the  office  of  state  examiner,  the 
tution  is  not  He  holds  a  dvil  offici 
the  state,  and  continues  to  exercise 
ties  until  his  successor  is  qualified 
successor  must  be  (me  appointed  by  ^ 
or  authority  of  law,  and  not  in  the  i 
of  it  There  would  be  no  sense  in  t 
tlon  that  a  vacancy  could  be  created 
attempt  to  fill  a  vacancy,  nor  in  tl 
that  one  appointee  to  flU  a  vacanc; 
be  succeeded  by  another  to  fill  th' 
vacancy,  where  the  provisional  appol 
is  made  from  the  same  source.  The  t 
is  already  filled  by  the  govmior's  t 
ment,  and  thwe  Is  no  reason  why 
polntee  should  be  displaced  by  one  ap 
by  a  succeeding  governor.  Such  a 
slon  In  office  is  not  contemplated  by  1 
stitution  or  by  the  statute.  In  the 
under  consideration,  it  is  plainly  to 
that  the  object  in  limiting  the  powei 
pointment  to  fill  a  vacancy  in  the  offi 
the  next  meeting  of  the  legislature  i 
intended  to  confa:  the  power  to  fill  it 
that  time  upon  the  executive,  but  It  1 
dently  intended  that  tbe  successor 
provisional  appointment  should  be  i 
by  the  original  source  of  appointing 
the  governor  and  the  senate  acting 
rently  and  in  harmony  with  each  othe 
struing  the  *act  reasonably,  the  pur 
limiting  the  tenure  of  office  of  the  ai 
to  fill  the  vacancy  until  the  osseml 
the  legisloture  was  to  have  the  ofiE 
the  vacancy,  filled  by  the  governor  t 
senate.  There  is  no  provision  for  fil 
office  for  the  unexpired  term  of  the 
and  regularly  appointed  incumbent, 
the  absence  of  such  a  provision  the  i 
pointment  by  the  governor,  with  th« 
of  the  senate,  it  seems,  would  hold  fa 
for  the  full  term,  and  not  for  the  un 
term.  Throop,  Pub.  Off.  K  320,  3i 
cases  there  citfd.  . 
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The  appointment  of  the  relator  by  the  gov- 
ernor, ns  disclosed  by  bis  commission,  was 
"for  the  unexpired  term  of  Harry  B.  Hender- 
son, whose  snid  office  became  vacant  on  the 
10th  day  of  January,  1893."  This  recital  In 
the  commission  Is  of  no  welpht  in  determin- 
ing the  question  before  us,  but  It  Illustrates 
the  difficulties  In  the  way  of  determining 
a  vacancy  In  an  office  filled  by  an  Incum- 
bent If  the  office  became  vacant  on  the 
loth  day  of  January,  1893,  the  first  day  of 
the  session  of  the  second  state  legislature, 
and  the  first  day  of  the  next  meeting  of  the 
legislature  ensuing  after  the  appointment  of 
Henderson  by  Acting  Governor  Barber,  the 
vacancy  occurred  for  no  other  reason  than 
the  expiration  of  Henderson's  term,  and  If 
bis  term  expired  on  that  day  there  was  no 
portion  of  his  unexpired  term  to  fill.  There 
is  no  provision  of  our  constitution  and  no 
provision  of  statute  declaring  when  a  va- 
cancy occurs  in  any  office,  except  in  the  gen- 
eral election  law  of  the  state,  (chapter  80, 
Sess.  Laws  1890,)  which  declares  at  section 
45,  when  elective  offices  become  vacant,  "on 
the  happening  of  either  of  the  following 
events  to  the  incumbent  before  the  end  of 
his  term  of  office,  namely:  his  death,  his  res- 
ijniatlon,  his  becoming  Insane  or  non  compos 
mentis,  his  ceasing  to  be  an  inhabitant  of 
the  territory,  [state,]  or,  if  the  office  is  local, 
bis  ceasing  to  be  an  inhabitant  of  the  dis- 
trict, town,  ward  or  precinct  for  which  he 
was  elected;  his  conviction  of  an  infamous 
crime  or  of  any  offense  involving  a  viola- 
tion of  official  oath,  his  removal  from  office, 
bis  refusal  or  neglect  to  take  his  oath  of 
office,  or  to  give  or  renew  his  official  bond,  or 
to  deposit  or  file  such  oath  or  bond  within 
the  time  prescribed  by  law,  and  the  decision 
of  a  competent  tribunal  declaring  his  elec- 
tion void."  These  provisions  are  confined 
to  vacancies  in  elective  offices,  but  even  if 
we  could  enlarge  their  scope,  and  include 
appointive  offices,  which  is  doubtfid,  there 
Is  nothing  in  them  which  would  aid  the  re- 
lator here.  It  seems  that  no  provision  Is 
made  for  special  elections  to  fill  vacancies 
ID  elective  offices,  except  where  there  has 
!)eon  no  choice  at  a  general  election  of  any 
>fHcer,  not  a  precinct  officer,  or  when  the 
-ights  of  a  person  elected  to  the  office  of 
member  of  the  council  (senate)  or  member 
>f  the  honse  of  representatives  shall  cease, 
•>y  death  or  otherwise,  before  the  commence- 
iient  of  or  during  the  term  for  which  he 
ihall  have  been  elected.  Sess.  Laws  1890,  e. 
%>,  fi  3.  As  to  vacancies  occurring  In  other 
ylectlve  offices,  by  statute,  the  board  of  coun- 
:y  commissioners  have  power  to  appoint,  as 
:o  connty  and  precinct  offices,  and  the  gov- 
;rnor,  as  -to  state  offices,  either  by  force 
>f  some  statute,  or  nnder  the  provisions  of 
;cction  7  of  article  4  of  the  constitution. 
3ur  statutes  are  not  only  barren  of  any 
provision  deta-mining  that  a  vacancy  shall 
'Xlst  in  a  public  office  when  the  ternt  of 
>fflce  ends,  bnt  we  have  an  express  con- 


Btltatlonal  provision,  applying  to  all  civil 
offices  under  the  state,  and  of  any  munic- 
ipality therein,  except  members  of  the  leg- 
islature and  certain  boards  or  assemblies, 
continuing  the  incumbent  of  an  office  in  the 
discharge  of  his  duties  until  the  qualification 
of  his  successor,  and  tfiis  provision  must 
control  any  statutory  provision.  The  official 
may  not  evade  the  responsibilities  thrust  up- 
on him  by  this  constitutional  provision,  even 
by  resignation.  His  successor  must  present 
himself,  duly  qualified,  before  the  incum- 
bent can  release  himself  from  the  Inexorable 
reqidrements  of  the  constitution  that  he  has 
sworn  to  support.  Such  cases  may  indeed 
be  rare,  but  they  may  occur.  The  mandate  of 
the  constitution  precludes  an  interregnum  in 
the  office,  and  was  doubtless  Intended  to  pre- 
vent inconvenience  In  the  public  service,  by 
keeping  filled  all  the  public  offices  for  the 
dispatch  of  the  public  business.  The  suc- 
cessor who  is  competent  to  relieve  the  In- 
cumbent must  h^e  the  right  to  the  office, 
and  be  the  proper  and  legal  successor  of  the 
incumbent.  He  must  be  elected  or  apijoint- 
ed  at  the  proper  time  by  the  proper  authori- 
ty, either  by  the  people  themselves,  or  by 
some  one  or  more  of  their  duly  appointed 
and  accredited  agents;  otherwise,  he  cannot 
oust  the  incumbent.  Under  the  Utah  stat- 
utes, where  an  election  was  not  held  at  the 
time  prescribed  by  law  for  county  collector, 
an  election  at  another  time  was  held  Invalid, 
and  the  Incumbent  was  held  entitled  to  hold 
over  until  the  election  or  appointment  and 
qualification  of  his  successor;  and  Faine  on 
Elections  (section  227)  was  quoted  with  ap- 
proval In  the  opinion:  "That  if  there  was  a 
vacancy,  in  any  just  sense,  after  the  ex- 
piration of  the  term,  and  before  the  election 
and  qualification  of  a  successor,  the  statute 
itself  fills  the  vacancy,  by  providing  that 
the  incumbent  shall  hold  until  the  election 
and  qualification  of  a  successor,  an^  that  a 
failure  to  elect  a  sncceesor  to  an  office  at 
the  expiration  of  its  term  does  not  create  a 
vacancy  to  be  filled  by  appointment.  •  •  • 
The  incumbent  holds  over  for  an  indefinite 
period,  if  no  successor  Is  elected  and  quali- 
fied." People  ▼.  Hardy,  29  Pac.  1118.  In 
People  V.  Lord,  9  Mich.  227,  the  Incumbent 
of  the  office  of  probate  Judge  died  after  his 
re-election,  and  before  his  qualification.  Un- 
der the  provisions  of  the  constitution  of 
Michigan,  the  govonor  is  to  appoint  a  per- 
son to  fill  the  vacancy  in  that  office  to  con- 
tinue until  a  successor  is  elected  and  quali- 
fied, who  Is  to  hold  his  office  for  the  unex- 
pired term.  The  governor  appointed  cme  to 
fill  the  vacancy  for  the  old  term,  and  at  the 
expiration  of  such  term  appointed  another 
to  fill  the  vacancy  for  the  new  term.  The 
court  held  the  first  appointment  valid,  and 
that  It  continued  until  the  vacancy  was 
ffiled  by  a  special  election  called  pursuant 
to  law,  and  that  the  second  appointment  for 
the  vacancy  occiuring  in  the  new  term  was 
invalid,  as  prohibited  by  the  constitution,  the 
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first  appointee  eridently  holding  nntU  a  suc- 
cessor was  elected  and  qualified.  The  rule 
In  this  case  was  followed  In  a  later  Michi- 
gan case,  (Lawrence  v.  Hanley,  47  N.  W. 
753,)  where  a  county  auditor  elect  died  be- 
fore he  had  quallfi^-and  entered  upon  the 
duties  of  his  office,  and  the  governor  ap- 
pointed one  to  fill  the  vacancy.  It  was  held, 
as  to  this  office,  that  the  governor  had  no 
power  to  appoint,  and  that  the  Incumbent 
held  over  until  his  successor  was  elected  at 
a  special  election  provided  by  law.  In  In- 
diana, one  elected  a  township  trustee  at  the 
rt^gnlar  election  for  township  officers  died 
before  the  vote  was  announced.  An  attempt 
was .  made  to  elect  his  successor  at  a  suc- 
ceeding general  election,  without  authority 
of  law  to  do  so,  and  also  to  appoint  a  suc- 
cessor by  the  county  board.  The  election 
and  appointment  were  held  void,  as  there 
was  no  authority  of  law  for  either,  and  the 
incumbent  of  the  office  was  continued  in 
office;  there  being  no  vacancy  until  the 
qualification  of  a  successor  elected  by  the 
same  electoral  body  or  constituency  which 
elected  the  incumbent  at  a  time  authorized 
by  law.  Kimberlin  v.  State,  29  N.  E.  772. 
In  State  v.  Harrison,  118  Ind.  434,  16  N.  E. 
384,  a  president  of  the  several  boards  of 
trustees  of  the  benevolent  institutions  of  the 
state  was  elected  by  the  legislature  for  a 
term  of  four  years.  The  act  provided  that, 
if  a  vacancy  should  occur  in  the  office  when 
the  legislature  was  not  in  session,  the  gov- 
ernor should  appoint,  the  appointment  to 
hold  good  until  the  next  session.  The  term 
of  the  officer  first  elected  expired  during  the 
session  of  a  legislature  held  four  years  after 
his  election,  but  that  body  adjourned  without 
electing  a  successor  to  the  incumbent  The 
governor,  being  of  the  opinion  that  the  fail- 
ure of  the  legislature  to  elect  a  successor 
"produced  a  vacancy"  In  the  office,  appoint- 
ed another  to  fill  the  office.  In  a  contest  for 
the  position  by  the  incumbent  and  the  gov- 
ernor's appointee,  the  court  held  that  the 
Incumbent  held  over,  under  the  provisions 
of  the  Indiana  constitution,  and  that  there 
was  no  vacancy,  as  the  incumbent  held  his 
office  by  virtue  of  the  constitutional  pro- 
vision continuing  him  in  office  until  his  suc- 
cessor should  be  elected  and  qualified.  In 
this  case  it  was  held  that  the  constitutional 
provision  applied  as  well  to  officers  elected 
by  the  legislature  as  to  those  chosen  by  the 
people.  It  was  further  said  In  the  opinion 
that:  "The  word  "Tacancy,'  as  applied  to  an 
office,  has  no  technical  meaning.  An  office 
Is  not  vacant  so  long  as  it  is  supplied  in  the 
manner  provided  by  the  constitution  or  law 
with  an  incumbent  who  is  legally  qualified 
to  exercise  the  powers  and  perform  the  du- 
ties which  pertain  to  it;  and,  conversely.  It 
is  vacant,  in  the  eye  of  the  law,  whenever  it 
is  unoccupied  by  a  legally  qualified  incum- 
bent, who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  future 
event"     The  cases  cited  are:     Stocking  v. 


State,  7  Ind.  326;  CoUlns  v.  State, 
344;  Akers  v.  State,  Id.  4S4;  State 
menderfer,  96  Ind.  374;  Gosman  v.  St 
Ind.  203,  6  N.  E.  349;  Butlorv.  State, 
109;  People  v.  Tllton,  37  CaL  614; 
Hanley,  9  Pa.  St  813;  Johnston  t.  \" 
N.  H.  202.  The  court  furtb»  aa 
course.  It  Is  not  to  be  understood 
office  cannot  become  vacant  as  resp 
appointing  power,  so  long  as  It  rei 
the  actual  physical  occupancy  of  8< 
who  asserts  a  claim  thereto.  An 
legally  vacant  unless  the  occupant 
unexpired  right  or  title,  founded  In 
stltutlon  or  law,  preclsdy  as  a  hous 
cant  of  a  lawful  tenant  In  case  thi 
without  any  provision  authorizing 
hold  over,  refuses  to  surrender  at  th< 
tlon  of  his  term."  The  California  c 
much  In  point  Although  the  earll 
sions  held  to  the  contrary,  the  law 
state  is  now  settled,  by  repeated  d 
that  the  Incumbent  holds  over  until 
cesser  is  appointed  and  qualified  In  t 
provided  by  law,  and  that  the  expli 
his  term  does  not  in  itself  create  a  ' 
People  V.  TyrreU,  87  Cal.  475,  25  I 
approving  People  v.  Tllton,  37  Cal.  6 
pie  V.  BisseO,  49  CaL  407.  Some 
cases  in  that  state  are  based  upon 
sion  of  the  Political  Code  which 
that:  "Every  offlcM'  must  continue 
charge  the  duties  of  his  office,  altht 
term  has  expired,  until  his  succee 
qualified."  In  the  case  of  People  v. 
supra,  the  court  held  that  an  Incnn 
the  office  held  until  his  successra:  in 
flee,  inspector  of  gas  meters,  was  a] 
by  the  gov«mor  and  confirmed  by 
ate,  and  that  Parkinson,  appointed 
governor  alone,  without  the  assent 
senate,  was  not  his  successcw.  Wa! 
J.,  snys  In  his  opinion:  "So  long  as 
therefore,  continues  to  discharge  th 
of  his  office  pursuant  to  the  reqnirei 
section  879  of  the  'Code,  even  tho 
term  of  office  has  expired,  there  la 
cancy  in  the  office,  in  the  absolute  se 
in  any  sense  which  would  authorize 
emor  to  fill  it  without  consent  of  th< 
first  had.  Such  a  vacancy  would 
caused  by  the  resignation  or  deatta 
Incumbent  or  some  other  event  b] 
the  duties  of  the  office  were  no  loo 
charged  at  all,  in  which  case,  and 
to  prevent  a  failure  of  public  sert 
governor  might  appoint  during  a  r 
the  senate."  Rhodes,  J.,  concurrh 
that  by  virtue  of  the  section  of  the  ( 
Incumbent  would  continue  to  dlschi 
duties  of  his  office  until  his  succes 
qualified,  and  that  "it  results  from 
there  was  no  vacancy  in  the  office,  w 
governor  was  authorized  to  fill  by 
ment"  la  the  case  of  People  r.  Tl 
Cal.  at  page  624,  the  court  say.  a 
TieWing  at  length  the  California  case 
law,  therefore,  provides  in  express  t< 
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filling  th«  office  hj  tbe  old  Incumbent  from 
the  date  of  the  expiration  of  the  term  until 
a  BuccoBSor  Is  elected  and  qualified  In  the 
mode  provided  by  law."  And  again:  "But 
till  a  Buccesgor  la  elected  tbe  office  Is  tem- 
porarily filled  by  the  party  designated  by 
the  law,  and  there  la  no  vacancy,  within  the 
meaning  of  the  constitution,  and  no  occasion 
for  calling  Into  exercise  the  extraordinary 
power  of  the  governor,  which  was  only  given 
by  the  constitution  In  order  that  the  public 
interest  might  not  suffer  for  want  of  a 
party  authorized  to  discbarge  tbe  duties 
pertaining  to  a  public  office.  If  a  vacancy 
occurs,  then,  by  the  lapse  of  the  term,  the 
law  provides  bow  It  shall  be  filled  tUl  a  suc- 
cessor is  elected  and  qualified;  and  that  Is 
by  the  old  Incumbent,  and  not  by  an  appoint- 
ment by  tbe  governor."  Other  cases  lay 
down  the  same  doctrine.  They  have  gone 
over  the  same  ground,  and  It  Is  not  necessa- 
ry to  review  tbem.  Among  them  are  Smoot 
V.  SomervlUe,  59  Md.  84;  Stote  v.  Rareshide, 
32  La.  Ann.  934;  Brady  v.  Howe,  50  Miss. 
fi07;  State  v.  Fagan,  42  Conn.  32;  Stilslng  v. 
Davis,  45  N.  J.  Law,  390;  State  v.  Bryson, 
44  Ohio  St  457,  8  N.  B.  470;  State  v.  Howe, 
2S  Ohio,  588;  Borton  v.  Buck,  8  Kan.  207; 
People  V.  Osborne,  7  Colo.  605,  4  Pac.  1074; 
ind  tbe  recent  and  well-considered  case  of 
State  V.  Boucher,  (N.  D.)  56  N.  W.  142. 

The  case  of  State  v.  Lusk,  18  Mo.  333,  has 
;>een  much  cited,  even  since  It  was  over- 
Tiled  by  the  more  recent  cases  of  Stat^  v. 
5tay,  64  Mo.  89,  and  State  v  Thomas,  102 
Mo.  85,  14  S.  W.  108.  In  State  v.  Seay  the 
itatute  regulated  the  matter  of  the  vacancy 
>y  providing  for  tbe  qualification  of  an  of- 
icer  elect  before  tbe  commencement  of  bis 
erm.  The  officer  elect  died  two  days  be- 
ore  bis  term  began,  but  after  he  had  qunll- 
led,  and  it  was  decided  that  this  created  a 
acnncy  wbicb  the  governor  might  fill  by 
ppolntment.  Tbe  decision  was  based  upon 
lie  peculiar  provision  of  the  Missouri  stat- 
Lte,  and  upon  tbe  fact  that  upon  tbe  expi- 
ation of  tbe  Incambent's  tonn  bis  successor 
ad  been  elected  and  qualified.  In  State  t. 
'bomas  It  Is  said.  In  tbe  course  of  tbe  opln- 
>z>:  "Tbe  fact  tbat  the  incnmbent  remains 
lotbed  with  official  authority.  In  further- 
ace  of  a  wise  provision  of  public  policy 
dd  of  public  law,  cannot  enlarge  tbe 
oiindnries  of  bis  official  term,  or  arrest  tbe 
[»eration  of  tbe  power  of  appointment  or 
f  election.  Of  course,  these  remarks  are 
jltject  to  the  conditions  that  the  law  has 
rovided  for  filling  the  office  in  one  of  the 
I  odes  mentioned,  and  that  therefore,  the 
octlon  or  appointment  cannot  be  classed 
4    voluntary." 

A  careful  reading  of  tbe  numerous  ded- 
ons  of  the  American  courts  on  tbe  ques- 
cm  is  convincing  that  the  doctrine  is  too 
«>11  intrenched,  to  be  dislodged  at  this  time, 
int  where  a  constitutional  or  statutory  pro- 
i^ion  exists,  permitting  or  commanding  an 
^^nmbent  of  an  office  to  continue  in  the  dis- 


charge of  his  duties  until  Us  successor  Is 
qualified,  it  must  be  construed  as  controlling, 
and  the  expiration  of  the  official  term  cannot 
be  deemed  a  vacancy,  unless  there  Is  some 
legal  successor  api>olnted  or  elected  by  some 
competent  authority  to  take  the  place  of 
tbe  Incumbent  His  holding  over  may  be 
a  mere  prolongation  of  the  term,  (Carr  v. 
Wilson,  32  W.  Va.  419,  9  S.  E.  31,)  or  be  con- 
sidered a  contingent  extension,  (People  v. 
Whitman,  10  Gal.  38,)  or  as  adding  an  ad- 
ditional, contingent  and  defeasible  term  to 
the  original  fixed  term,  (State  v.  Harrison, 
113  Ind.  441,  16  N.  E.  384.)  It  excludes  tbe 
possibility  of  a  vacancy,  and  consequently 
the  power  of  appointment  except  in  case  of 
death,  resignation,  ineligibility,  or  tbe  like. 
Gosman  v.  State,  106  Ind.  203,  6  N.  B.  349, 
and  cases  dted. 

Frequent  reference  is  bad  to  the  case  of 
Johnston  v.  Wilson,  2  N.  H.  202,  by  courts 
entertaining  opposite  views.  Tbe  usual  quo- 
tation from  the  opinion  Is  the  following 
language:  "It  must  be  obvious,  also,  that, 
when  once  accepted,  no  vacancy  can  be 
said  to  exist  in  tbe  office  till  the  term  of 
service  expire,  or  till  the  death,  removal, 
or  resignation  of  the  person  appointed."  No 
one  can  seriously  question  the  correctness 
of  this  statement,  but  it  seems  it  has  been 
warped.  In  many  instances,  from  Its  true 
meaning.  Of  course,  no  vacancy  can  occur 
In  an  office  filled  by  an  Incumbent  "till  the 
term  of  service  expire,"  but  the  question 
that  has  been  a  prolffic  source  of  ifaqulry 
is  whether  or  not  a  vacancy  exists  after  the 
term  of  service  expires.  It  may  not  be  amiss 
to  see  what  the  decision  was  In  this  lead- 
ing case:  Johnston  was  appointed  collector 
at  tbe  annual  March  meeting  of  the  town 
of  Hillsborough,  and  signified  bis  accept- 
ance of  the  office,  but  did  not  take  the  oath 
of  office^  Nothing  further  was  done  upon 
tbe  subject  until  the  ensuing  month  of  May, 
when  the  tax  list  of  tbe  town  was  presented 
to  Johnston  for  collection.  He  declined  re- 
ceiving it  unless  the  selectmen  would  fur- 
nish bim  an  Indemnity  bond  for  the  non- 
resident taxes,  it  then  being  so  late  as  to 
endanger  the  legal  recovery  of  them.  This 
IndemnitT  was  refused,  and  the  selectmen, 
under  the  Impression  that  the  conduct  of 
Johnston  amounted  either  to  a  resignation  or 
nonacceptance  of  the  of&ce,  proceeded  to  ap- 
point another  collector,  who  was  Wilson, 
one  of  their  own  number.  Tbe  oath  was 
administered  to  bim,  and  be  commenced  the 
collection  of  taxes.  As  some  doubts  arose 
concerning  the  legality  of  Wilson's  appoint- 
ment tbe  town,  at  a  meeting  In  November, 
of  tbe  same  year,  called  for  other  purposes. 
passed  a  vote  to  ratify  tbe  doings  of  tbe 
selectmen  in  respect  to  Wilson's  appoint- 
ment No  new  warrant  was  given  to  him, 
and  no  new  oath  was  administered.  He 
selced  and  sold  thereafter  certain  property 
of  Johnston  as  a  distress  for  the  payment  of 
bis  taxes  for  the  year.    The  court /held  thati 
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under  the  statute  the  selectmen  could  only 
flU  a  yacancy  where  the  town  had  neglected 
or  refused  to  choose  a  collector,  and  such 
collector  could  only  collect  the  county  and 
state  taxes,  not  the  town  taxes.  The  town 
had  not  neglected  to  fill  the  office  It  was 
also  held  that  the  appointment  of  the  select- 
men, as  It  was  void,  could  not  be  ratified 
by  the  town  at  the  November  meeting,  be- 
cause the  meeting  was  called  for  a  dif- 
ferent purpose,  and  the  town  was  not  le- 
gally "warned,"  In  the  quaint  language  of 
the  law,  and,  further,  that  Wilson  had  never 
taken  the  oath  after  this  November  meeting. 
At  the  close  of  the  opinion,  however,  it 
seems  to  be  clearly  Intimated  that  the  old 
incumbent  of  the  office  of  collector  would 
hold  over,  as  Johnston  had  not  been  sworn, 
and  as  Wilson  bad  not  been  legally  appoint- 
ed and  sworn.  The  court  say:  "It  is  there- 
fore manifest  that  those  town  officers,  once 
chosen  and  sworn,  are  the  only  ones  quali- 
fied to  perform  official  duties  until  new  ones 
are  sworn,  as  well  as  'chosen  In  their  room.' 
The  town  Is  thus  never  destitute  of  officers 
duly  qualified;  and  it  cannot  be  reasonable 
or  necessary  that,  while  the  offices  are  al- 
ready filled  by  persons  duly  qualified,  others, 
not  duly  qualified,  should  be  enabled  to  per- 
form the  duties  of  them." 

In  the  case  of  In  re  Board  of  Com'rs  of 
Johnson  County,  32  Pac.  854,  this  court  held 
that  "an  old  office  is  vacated  by  death,  res- 
ignation, or  removal.  An  office  newly  cre- 
ated becomes  ipso  facto  vacant  in  its  crea- 
tion." In  that  case  the  statute  creating  the 
office  of  judge  of  the  fourth  Judicial  dis- 
trict provided  for  a  temporary  appointment 
by  the  governor  to  fill  the  office.  The  syl- 
labus to  the  case,  which  was  not  prepared 
by  the  court.  Is  misleading.  The  statute  con- 
ferred. In  express  terms,  the  authority  upon 
the  governor  to  fill  the  office  provisionally 
by  appointment;  and  as  the  legislature  Is 
untrammeled  as  to  that  office,  in  this  respect, 
by  any  constitutional  provision,  the  power 
conferred  upon  the  governor  was  by  the  act 
itself,  which  was  held  constitutional,  and 
not  by  the  terms  of  the  constitutional  pro- 
vision requiring  the  governor  to  fill  a  vacan- 
cy In  a  public  office  where  no  mode  is  pro- 
vided by  the  constitution  or  the  law  for 
filling  the  same.  The  vacancy  In  an  office, 
which  may  be  filled  by  the  governor,  under 
the  constitution,  arises  in  cases  of  emer- 
gency, where  there  is  no  person  In  an  office, 
of  lawful  capacity  to  act  therein,— such  an 
occasion  as  resignation,  disqualification, 
death,  or  the  like,  and  where  there  is  no 
provision  either  in  the  constitution  or  In 
any  statute  for  filling  the  same.  It  would 
seem  to  apply  where  there  was  no  officer 
in  the  position,  or,  it  may  be,  where  he  Is 
disqualified  to  act,  and  does  not  act,  and 
there  is  no  method  pointed  out  by  law  to 
fill  the  place.  It  has  no  reference  to  the 
case  of  an  incumbent  in  an  office,  whose 
term,  however  limited,  has  expired,  and  who 


Is  awaiting  his  snccessor,  for  hli 
the  office  has  not  terminated  ai 
terminate  under  the  constitution 
successor  appears,  endowed  with 
essary  qualifications  that  shall  enti 
it,  chief  among  which  must  be  hi 
ment  by  competent  authority  at  1 
time.  Until  that  event  happens, 
is  filled  by  an  incumbent  who  ex< 
duties  of  the  office  under  constttu 
thorlty,  and  there  Is  no  vacancy. 

It  appears  that  the  senate  die 
upon  the  nomination  of  Stone  by 
borne,  possibly  because  It  deslre< 
Henderson  continue  in  the  office, 
shown  by  the  action  of  the  senat 
ing  him.  This  was  ineffectual,  t 
pointment  of  Acting  Governor  B 
not  made  to  the  senate,  but  until 
lature  met  At  that  time,  a  nei 
ment  was  necessary  and  proper, 
ceded,  but  such  appointment  o 
have  been  made  only  by  Gov.  Oi 
and  with  the  advice  of  the  senate, 
elusions  are  that  the  respondent  1 
and  constitutionally  authorized  to 
the  duties  of  the  office  of  state 
and  that  there  has  been  no  yacai 
office,  which  the  governor  could  : 
appointment  without  the  consei 
senate.  The  finding  and  Judgmei 
for  the  defendant 

CONAWAT  and  CLARK,  JJ.,  o 


In  re  WHITMORB.» 
(Supreme  Conrt  of  Utah.    Jan.  t 
Cbakob  of  Venus— Cbimikal  Co; 

1.  Under  the  statute  authorlxinf 
court  to  change  the  place  of  trial  to 
court,  on  its  own  motion,  if  the  par 
agree,  an  entry  that  the  court,  on  il 
tion,  orders  the  case  transferred 
court,  not  the  nearest,  raises  a  presui 
the  parties  did  not  agree,  and  that 
knew  of  good  cause  tor  transferrin 
as  he  did. 

2.  Where  no  appeal  is  taken  froi 
changing  place  of  trial  to  another 
any  motion  to  transfer  made  in  the  li 
a  party  cannot  after  trial,  decree,  i 
for  new  trial,  question  said  court's  j 

3.  Comp.  Laws  188S,  If  3026, 
power  a  court  to  punish  contempt  I 
exoeeding  S200,  or  imprisonment  foi 
or  both.  Section  6113  provides  that 
for  a  fine  may  order  imprisonment 
one  day  for  every  doUar  thereof 
6258-6260,  6344  authorize  taxatioi 
against  a  person  fined,  the  imprisoni 
exceed  one  day  for  each  dollar  of  fim 
Held  that,  in  a  case  of  crimiual  c 
judgment  Imposing  costs  as  part  of  tl 
ordering  imprisonment  one  day  for  • 
of  the  fine  and  costs,  (in  all,  $ii 
proper. 

4.  When  the  court.  In  allowing 
and  supersedeas,  has  expressly  refn 
pend  the  Injunction  appealed  from,  i 
ish  a  breach  of  said  injunction  pemi 

5.  Breach  of  an  injunction  by  d 


'Rehearing  denied. 
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measaring  box  and  diverting  the  water  is  a 
criminal  contempt.  pnniBhable  criminiiDj,  under 
(^omp.  Laws  li^,  M  3026,  3830,  by  fine  and 
impriBonment;  and  the  fine  being  payable  to  the 
territory,  and  no  direct  relief  or  remedy  being 
afforded  the  adverse  party  there  can  be  no  ap- 
peal from  a  conviction  for  >ach  contempt. 

Smith,  X,  dissenttng. 

George  G.  Wbitmore,  Imprisoned  In  ezeco- 
tlon  of  a  sentence  of  fine  and  Imprisonment 
for  contempt  of  court,  prays  habeas  corpus. 
Writ  refused. 

Brown  &  Henderson,  for  petitioner.  Chaa. 
S.  Varian  and  Zane  &  Putnam,  for  respond- 
ent. 

MINER,  J.  Tbe  petitioner,  George  O. 
Wbitmore,  was  adjudged  guilty  of  a  specific 
and  willful  contempt  of  the  authority  of  the 
third  district  court,  In  violating  an  injunc- 
tion contained  in  a  final  decree  in  a  case 
wherein  one  L.  A.  Scott  EUiot  was  plaintiff 
and  said  €ieorge  C.  Whitmore  was  defendant. 
Having  been  found  guilty  of  such  contempt 
by  the  third  district  court,  he  was  sentenced 
to  pay  to  the  people  of  the  territory  of  Utah  a 
fine  of  $25  and  the  cost  of  the  proceedings, 
taxed  at  $159.80,  and,  In  default  of  the  pay- 
ment of  said  fine  and  costs,  that  he  be  com- 
mitted to  the  custody  of  the  sheriff  of  Salt 
LiOke  coimty,  and  be  imprisoned  in  the  coimty 
JaU  of  said  county  one  day  for  each  dollar  of- 
fine,  imless  sooner  discharged  in  due  course  of 
law.  Whitmore  refused  to  pay  the  fine  and 
costs,  but  filed  a  bond  secoring  payment  of 
the  fine  and  costs,  with  a  motion  of  appeal 
from  the  conviction  and  Judgment  of  con- 
tempt, and  now  brings  his  writ  of  habeas 
corpos,  and  asks  to  be  released  from  impris- 
onment under  such  conviction;  the  principal 
grounds  being:  First,  that  his  appeal  super- 
sedes the  Judgment  and  conviction;  second, 
that  said  court  had  no  Jurisdiction  to  render 
the  decree  or  punish  for  contempt  because 
the  said  cause  was  first  pending  in  the  first 
district  court,  and  that  said  court,  upon  its 
own  motion,  transferred  said  cause  to  the 
third  district  court,  without  any  authority 
therefor;  third,  that  costs  were  illegally  im- 
posed as  a  penalty,  without  authority  of  the 
statute. 

We  wHI  first  consider  the  question  raised 
as  to  the  Jurisdiction  of  the  court.  If  the 
court  had  Jurisdiction  of  the  person  of  the 
defendant,  and  of  the  subject-matter  out  of 
which  the  alleged  contempt  arose,  then  the 
door  for  release  by  means  of  a. writ  of  habeas 
corpus  is  (dosed,  except  it  may  be  in  cased 
wbcre  excess  of  Jurisdiction  Is  clearly  ap- 
parent E^x  parte  Whetstone,  (not  report- 
ed;' Utah,  June  term,  1893;)  Rap.  Contempt, 
({  155-157;  Ex  parte  Terry,  128  U.  S.  306, 
0  Sup.  Ct  77;  In  re  Tyler,  149  U.  S.  180, 
13  Sup.  Ct  786;  Ex  parte  Kearney,  7  Wheat 
4.5;  Ex  parte  Prederich.  149  U.  8.  70,  18 
Sup.  Ct  793.  It  appears  that  the  first  dis- 
trict court  at  Provo,  made  an  ord«:  in  this 
rase,  December  27,  1892,  which  reads  as 
follows:    "In  this  case  the  court  on  its  own 

'  No  opinion  filed. 


motion,  orders  that  this  case  be  transferred 
to  the  third  district  court,  at  Snit  Lake  City, 
for  further  proeeedlngs."  On  February  13, 
1883,  the  third  district  court  by  consent  of 
the  attorneys  for  the  respective  parties,  or- 
dered that  the  case  be  referred  to  J.  H.  Har- 
ris, as  sole  referee,  to  try  all  issues  in  the 
case,  and  report  findings  of  fact  and  conclu- 
sions of  law  to  the  third  district  court  In 
pursuance  of  such  order,  testimony  was  taken 
before  such  referee  by  the  respective  parties, 
and  a  decree  was  rendered  upon  such  testi- 
mony, and  report  so  taken  and  filed.  A  mo- 
tion for  new  trial  was  also  made  by  the  de- 
fendant and  at  no  time  was  any  objection 
made  to  the  Jurisdiction  of  the  court  or  any 
of  such  proceedings.  Our  statute  authorizes 
the  court  to  change  the  place  of  trial  upob 
its  own  motion,  if  the  parties  do  not  agree, 
but  in  that  case  the  cause  must  be  tnins- 
ferred  to  the  nearest  court  The  presump- 
tion follows  that  the  parties  did  not  agree, 
'  and  that  there  was  good  cause  Imown  to  the 
j  Judge  for  transferring  the  cause  to  the  third 
!  district  court  Comp.  Laws  1888,  {  3199; 
i  Emery  v.  Hardee,  94  N.  G.  787;  Gartright  v. 
i  Town  of  Belmont,  58  Wis.  870, 17  N.  W.  237; 
Table  Mountain  G.  &  8.  Min.  Co.  ▼.  Waller's 
Defeat  SUver  Min.  Co.,  4  Nev.  222.  It  does 
not  appear  that  any  motion  was  made  in  the 
third  district  court  to  transfer  the  case.  That 
court  was  not  bound,  of  Its  own  motion,  to 
change  the  place  of  trial,  and  the  right  of 
either  party  to  try  the  case  in  the  first  dis- 
trict court  was  a  right  that  they  could  waive. 
Table  Mountain  G.  &  8.  Min.  Co.  t.  Waller's 
Defeat  SUver  Min.  Co.,  4  Nev.  222;  Watts  v. 
White,  13  Gal.  821-324;  Comp.  Laws  1888, 
i  3197;  Vaughn  v.  Hlxon,  (Kan.)  32  Pac. 
858;  Solomon  v.  Norton,  (Ariz.)  11  Pac.  108; 
Railway  Co.  v.  McBride,  141  U.  8.  127,  11 
Sup.  Ct  982.  The  order  dtanglng  the  place 
of  trial  from  the  first  district  court  was  an 
appealable  order,  and,  if  erroneous,  an  ap- 
peal was  the  proper  remedy  to  correct  it. 
Comp.  Laws  1888,  H  8635,  3652;  Clarke  v. 
Lyon  CJo.,  8  Nev.  181;  Machine  Go.  v.  Cole, 
62  (3al.  311;  Gage  v.  Downey,  79  Gal.  140, 
21  Pac.  627,  856.  We  think  the  third  dis- 
trict court  had  Jurisdiction  over  the  subject- 
matter  of  the  suit  and  over  the  parties 
thereto. 

It  is  also  contended  that  the  Imposition  of 
costs  as  a  part  of  the  punishment  was  ille- 
gal, and  that  the  court  exceeded  Its  Jurisdic- 
tion in  this  respect,  and  that  the  imprison- 
ment is  indefinite.  Section  6113,  Comp. 
Laws  1888,  provides  that  a  Judgment  that 
a  defendant  pay  a  fine  may  also  provide 
that  he  be  imprisoned  until  the  fine  is  sat- 
isfied, specifying  the  extent  of  the  imprison- 
ment, which  cannot  exceed  one  day  for  every 
one  dollar  of  fine.  Sections  5258-6260,  5344, 
Id.,  provide  that  costs  may  be  assessed 
against  the  party  wha«,  by  law,  the  courts 
are  authorized  to  assess  a  fine,  and  the  im- 
prisonment cannot  exceed  one  day  for  each 
dollar  of  fine  and  costs  Impoaed^^  Section* 
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8026,  3830,  Id.,  authorize  the  court  to  enforce 
its  orders,  and  in  case  of  contempt  to  Im- 
pose a  fine  not  exceeding  $200  or  imprlson- 
ment  for  five  days,  or  both  such  fine  and 
imprisonment  The  contemnor  was  con- 
victed of  -willfully  and  contemptuously  vio- 
lating an  order,  decree,  and  injunction  of 
the  court,  in  removing  the  measuring  box 
placed  In  the  channel  of  the  stream  for  the 
purpose  of  measuring  water,  and  diverting 
the  waters  of  the  stream,  in  direct  violation 
and  disobedience  of  such  injunctional  or- 
der. At  common  law  the  power  to  punish 
for  contempt  was  unlimited,  depending  upon 
the  discretion  of  the  court  imposing  the 
sentence.  Under  the  statutes  of  this  terri- 
tory, the  power  of  the  court  to  impose  pun- 
ishment is  limited  by  the  statute.  The  con- 
tempt charged  against  the  contemnor,  and 
for  which  he  was  convicted,  was  of  a  crim- 
inal character,  and  the  proceeding  for  its 
punishment  is  in  the  nature  of  a  criminal 
proceeding;  and  the  above  provisions  of 
the  statute,  in  so  far  as  applicable,  apply  to 
all  other  criminal  cases  not  otherwise  spe- 
cially provided  for,  and  to  cases  of  contempt, 
when  criminal,  as  well  as  to  other  misde- 
meanors. The  fine  and  costs  Imposed  in 
such  a  case 'are  Inflicted  for  the  public  good, 
in  order  to  secure  obedience  to  lawful  au- 
thority. The  order  and  sentence  to  Im- 
prisonment—one day  for  each  dollar  of 
fine  and  oos^,  in  default  of  its  Judgment- 
is  but  a  mode  provided  by  statute  for  the 
enforcement  of  the  judgment.  The  power 
to  enforce  an  order  or  judgment  is  incident 
to  the  power  given  to  the  court  to  impose 
it  In  this  case  the  contempt  consisted  in 
doing  a  forbidden  act,  that  was  not  only  In- 
jurioos  to  the  opposite  party,  but  was  a 
contemptuous  violation  of  the  express  com- 
mand of  the  court.  The  process  was  there- 
fore criminal  in  its  nature,  and  the  convic- 
tion was  properly  followed  by  the  Imposi- 
tion of  a  fine  and  costs  that  did  not  exceed 
in  amount  the  sum  that  the  court  was  au- 
thorized to  Impose.  The  Judgment  that  the 
contemnor  be  Imprisoned  one  day  for  each 
dollar  of  fine  and  costs  was  within  the  power 
of  the  court  to  impose,  and  was  not  excess- 
ive or  uncertain  as  to  the  period  of  Impris- 
onment Rap.  Contempt,  H  128,  129;  Bx 
parte  Sweeney,  18  Nev.  79,  1  Pac.  879; 
Fischer  v.  Hayes,  6  Fed.  71;  Bx  parte  Crit- 
tenden, 7  Pac.  Coast  Law  J.  483;  State  v. 
Davis,  (N.  D.)  61  N.  W.  ©42;  Phillips  y. 
Welch,  11  Nev.  187;  People  t.  Reggel,  8 
Utah,  21,  28  Pac.  966. 

The  petitioner  also  contends  that  the  com- 
mitment is  illegal  and  void  because  it  was 
issued  aftw  the  petitioner,  the  defendant 
in  the  action,  had  appealed  the  case  to  the  su- 
preme court,  and  while  said  appeal  was  pend- 
ing, and  that  such  appeal  supersedes  the 
order  of  commitment.  In  allowing  the  ap- 
peal and  supersedeas  bond,  the  third  district 
court  expressly  refused  to  suspend  the  in- 
Jimctlon.     The  injunction   continued  to  re- 


main in  force,  and  was  not  rendere 
tive  by  the  appeal,  or  the  giving 
persedeas  bond.  2  High,  InJ.  p. 
re  North  Bloomfield  Gravel  Min.  C 
795;  Hovey  v.  McDonald,  109  U. 
Sup.  Ct  186;  Leonard  v.  Land  C 
S.  465,  6  Sup.  Ct.  127;  Bullion,  etc. 
v.  Eureka  HHl  Min.  Co.,  5  Utah.  1! 
174;  Knox  County  v.  Harshman, 
16,  10  Snp.  Ct  8;  Lindsay  v.  Disti 
(Iowa,)  39  N.  W.  817. 

The  petitioner  also  contends  thj 
peal  talien  from  the  order  and 
for  contempt  In  this  proceeding  i 
the  order  of  commitment,  and  t 
therefore  entitled  to  his  discharge 
thorities  bearing  upon  the  quest 
the  right  of  a  party  to  appeal  fro 
meqt  of  conviction  in  a  contempt  j 
seem  to  be  in  great  confusion,  bi 
careful  examination  it  will  be  fi 
this  condition  results  largely  trot 
ferent  provisicms  of  the  statutei 
upon  that  question,  and  upon  th< 
as  to  whether  or  not  the  contemii 
was  of  a  civil  or  criminal  natt 
unquestionably  true  that  ever; 
court  of  record,  at  common  law,  i 
Judge  of  contempt  against  its  auti 
dignity,  and  the  Judgment  of  ei 
coiu-t.  In  cases  of  contempt,  at  ooo 
Is  final  and  conclusive,  and  not  ; 
by  appeal  or  otherwise,  unless  sp* 
thorized  by  statute.  Counsel  for 
temnor  insists  that  .the  Judgmen 
tempt  was  a  civil  proceeding,  and 
tion  3C32,  Comp.  Laws  1888,  whlcl 
that  "a  judgment  or  order  in  a  d 
except  when  expressly  made  flnaJ 
reviewed  as  prescribed  In  this  Cod 
otherwise,"  and  section  3635,  sulid 
providea  that  "an  appeal  may 
from  a  final  Judgment  in  an  acti< 
clal  proceeding  commenced  in  th< 
which  the  same  is  rendered,"  aul 
appeal  from  the  Judgment  in  que 
that  the  appeal  was  taken  under 
tion.  It  is  not  contended  that  t 
was  taken  under  sections  6134,  51< 
ing  for  appeals  in  criminal  cases, 
any  certificate  from  the  Judge  wai 
under  section  5142,  Id.,  certifying 
able  cause  for  appeal  existed.  Se< 
subd.  5,  Id.,  provides  that  the  dli 
of  any  lawful  judgment,  order,  c 
of  the  court  is  a  contempt  of  th 
ty  of  the  court  Such  contempt 
able  as  provided  by  section  3830 
case  of  State  v.  Davis,  (N.  D.)  rt 
61  N.  W.  942,  the  defendant  was 
guilty  of  contempt  in  advising  ti 
dience  of  an  injunction  order  i 
the  voting  of  certain  stock  at  a  sto 
meeting.  In  this  case  the  court  I 
fine  of  $75,  and  ordered  the  def 
stand  committed  until  the  fine  ' 
and  under  a  statute  very  similar  t 
the  court  held  there  was  no  ^[»peal 
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order.  The  court  aald:  'It  Is  obvious  that 
the  order  appealed  from  Is  not  an  order  In 
an  action.  It  in  no  manner  affects  the 
merit  of  the  action.  It  has  no  connection 
with  any  step  taken  or  to  be  taken  in  the 
action  Itself.  It  determines  no  question  in 
the  action  for  or  against  .either  party.  It 
does  not  affect  the  final  Judgment.  The 
action  can  proceed  as  though  it  had  never 
been  made.  It  is  an  episode  in  an  action.  It 
is  the  vindication  by  the  court  of  its  authori- 
ty. If  it  can  be  regarded  as  a  proceeding  in 
the  action,  stlU  It  is  not  an  appealable  order. 
Certainly,  it  Is  not  the  final  judgment  In  the 
action,  nor  is  It  an  order  affecting  a  sub- 
stantial right  in  an  action,  which.  In  effect, 
determines  the  action,  and  prevents  a  Judg- 
ment from  whloh  an  appeal  might  be  taken. 
It  does  not  Involve  the  merits  of  an  actloa 
It  remains  to  be  considered  whether  the  or- 
der was  one  made  in  special  proceedings, 
within  the  meaning  of  the  appeal  law.  The 
New  Tork  authorities  are  cited  to  anstaln 
the  contention  that  it  is  such  an  order.  An 
examination  of  these  cases  will  disclose  the 
fact  that  the  contempt  proceedings,  which 
were  there  held  to  be  special  proceedings, 
were  instituted,  not  primarily  to  vindicate 
the  authority  of  the  court,  but  under  a  stat- 
ute authorizing  such  procedure  to  compel 
the  c<«temnor,  by  way  of  fine,  to  make  good 
to  his  antagonist  the  damage  done  the  lat- 
ter by  the  refusal  of  the  former  to  obey  an 
order  or  decree  of  the  court  In  some  cased 
where  the  order  has  been  held  appealable 
the  proceeding  was  instituted  to  compel 
obedience  to  an  order  or  decree  in  equity. 
Where  a  statute  gives  to  the  injured  party 
a  right  to  Institute  contempt  proceedings  to 
indemnify  him  against  loss  by  reason  of 
the  disobedience  by  his  antagonist  of  an  or- 
der, judgment,  or  decree,  it  Is  clear  that, 
while  the  proceeding  is  in  name  and  form 
a  contempt  proceeding,  it  is  not  instituted 
for  the  sole  purpose  of  vindicating  the  au- 
thority of  the  court,  but  as  a  remedy  to  the 
suitor,  who  has  a  right  to  In^st  on  obedi- 
ence to  the  mandate  of  the  court,  and  there- 
fore ought  to  be  allowed  to  demand,  as  a 
mattor  of  right,  that  in  a  proper  case  the 
court  give  him  the  benefit  of  its  order  or 
decree  in  his  favor  by  so  exercising  its  power 
to  punish  for  contempt,  in  case  of  a  disobe- 
dience thereof,  as  to  Indemnify  him  against 
injury  by  reason  of  such  disobedience.  The 
primary  object  of  such  a  proceeding  is  in- 
demnity to  the  litigant.  Incidentally,  the 
court's  authority  is  vindicated.  The  court, 
under  the  command  of  the  statute,  lends 
its  contempt  power  to  the  suitor  who  has 
been  denied  the  fruits  of  an  order  or  decree 
by  the  refusal  of  his  opponent  to  obey  it 
Such  a  proceeding  is  therefore  a  remedy, 
and,  not  falling  within  the  definition  of  an 
action,  either  civil  or  criminal  Is  of  necessi- 
ty a  special  proceeding.  It  Is  necessary  that 
the  contempt  proceeding  shonld  be  reme- 
dial In  its  character,  to  be  a  special  proceed- 


ing. It  is  not  every  other  "remedy"  that  is  a 
special  proceeding.  In  New  York  the  de- 
cisions stand  upon  a  statute  which  express- 
ly gives  the  Injured  party  the  legal  right  to- 
institute  and  control  contempt  proceedings, 
to  the  end  that  the  court  may  therein  im- 
pose, as  a  punishment  for  the  contempt, 
such  damages  as  the  injured  party  has  sus- 
tained by  reason  of  such  contempt  This 
is  apparent  from  the  authorities.  Th^  lead- 
ing case  in  that  state  on  this  point  is  Sudlow 
V.  Knox,  7  Abb.  Pr.  (N.  S.)  411.  Speaking 
of  the  nature  of  the  contempt  proceedings, 
the  order  in  which  was  held  appealable,  the 
court  said:  "These  were  instituted  and  con- 
ducted under  the  provisions  of  the  statute 
entitled  'Of  proceedings  as  for  contempt  to 
enforce  civil  remedies  and  to  protect  the 
rights  of  parties  in  dvil  actions.' "  The 
court  says,  further:  "Section  21  provides 
that.  In  case  the  'fine  Imposed  for  Indemnity 
of  the  party  Injured  shall  be  paid  to  and  ac- 
cepted by  him,  it  shall  constitute  a  bar," 
etc.  It  Is  apparent  that  the  contempt  pro- 
ceedings thus  held  to  be  special  proceedings 
were,  by  force  of  a  statute,  remedial  in  their 
charactw. 

The  Michigan  authorities  belong  to  the 
same  doss.  In  People  v.  SImonson,  9  Mich. 
492,  the  court  said:  "This  Is  an  appeal  from 
an  order  made  under  section  4094,  Oomp. 
Laws,  pimlshlng  defendants  tor  a  cont^npt 
in  violating  an  Injunction,  which  the  relator 
moves  to  have  dismissed.  The  section  is  as 
follows:  'If  an  actual  loss  w  injury  has 
been  i»^>duced  to  any  party  by  the  miscon- 
duct alleged,  the  court  shall  order  a  suifl- 
dent  sum  to  be  paid  by  the  defendant  to 
such  party  to  indemnify  him,  and  to  satisfy 
his  costs  and  expenses,  instead  of  imposing 
a  fine  upon  such  defendant;  and  in  such 
case  the  payment  and  acc^tance  of  such 
sum  shall  be  an  absolute  bar  to  any  action  by 
such  aggrieved  party  to  recover  damages  for 
such  Injury  or  loss.'  The  order  is  final,  and 
cannot  be  reviewed  unless  on  an  appeal  from 
the  order  Itself.  It  Is  more  of  a  dvll  than  of 
a  criminal  nature;  its  prlndpal  objects  be- 
ing to  compd  defendants  to  make  compensa- 
tion to  the  relator  for  the  injury  they  have 
done  him  in  violating  the  Injunction,  rather 
than  to  vindicate  the  dignity  of  the  court 
and  the  majesty  of  the  laws.  For  these 
reasons,  we  are  of  the  opinion  the  motion 
should  be  denied."  In  Romeyn  v.  Caplls,  17 
Mich.  449,  the  court  said:  "It  has  been  con- 
tended before  us  that  the  order  in  this  case 
was  not  one  from  which  an  appeal  could 
be  taken,  since  the  appellee  did  not  claim 
that  an  actual  loss  or  injury  had  been  pro- 
duced to  the  party  by  the  misconduct  alleged, 
and  did  not  ask  for  any  sum  to  indemnify 
him.  I  think  this  position  cannot  be  sus- 
tained. The  injunction  was  an  appropriate 
dvll  process,  belonging  to  the  remedy  in 
the  action  in  which  it  Issued,  and  the  pro- 
ceeding for  its  violation  was  imda*  the  chap- 
ter entitled  'Of  proceedings  as  for  contempt 
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to  enforce  civil  remedies  and  to  protect  the 
rights  of  parties  In  civil  actions.'  The  order 
complained  of  was  final,  and  not  m«-ely  a 
step  in  the  course  of  the  proceeding,  contem- 
plating further  action  by  the  court  in  rela- 
tion to  the  same  matter,  and  it  belongs  to 
that  class  of  proceedings  which  are  provided 
to  secure  obedience  to  the  necessary  pro- 
cesses of  courts  in  civil  cases.  The  essen- 
tial character  of  the  proceeding  indicates 
very  clearly  that  what  was  sought  to  be  ac- 
complished, and  in  fact  done,  was  to  be  in 
lueeplng  with  the  purpose  of  the  statute 
which  has  been  referred  to."  The  cases  of 
Haines  v.  Haines,  35  Mich.  142,  and  People  t. 
Jones,  33  Mich.  303,  were  brought  under  a 
similar  statute.  The  statutes  of  Michigan 
are  wholly  unlike  those  of  Utah. 

In  Wisconsin,  as  in  New  York  and  Mich- 
igan, there  exist  statutes  providing  for  the 
punishment  of  contempt  for  the  benefit  of 
the  Injured  i>arty.  The  same  distinction  is 
there  made.  If  the  proceeding  is  carried  on 
for  the  benefit  of  the  successful  litigant,  the 
remedy  is  a  special  proceeding,  and  the  order 
is  appealable.  Said  the  court  in  State  v. 
Giles,  10  Wis.  101:  "This  is  an  appeal  from 
an  order  of  the  circuit  court  of  Jefferson 
county,  by  which  the  sheriff  was  adjudged 
guilty  of  contempt  for  not  executing  a  writ 
of  assistance,  and  fined  ten  dollars  and  costs. 
The  general  role  in  relation  to  conviction 
for  contempt  is  that  there  is  no  appeal.  But 
there  is  a  very  dear  distinction  betwe^i 
those  proceedings  for  contempt  whidi  are 
merely  in  the  nature  of  civil  remedies  for 
the  benefit  of  the  party  injured,  and  those 
aimed  at  conduct  which  tends  directly  to  In- 
terrupt the  proceedings  and  impair  the  au- 
thority of  the  coTirt  In  respect  to  the  latter. 
It  Is  essential  to  the  very  object  of  granting 
the  power  to  punish  for  contempt  that  It 
should  not  be  subject  to  appeal.  Such  be- 
ing the  general  rule,  the  order  in  this  case 
would  not  be  appealable  without  an  express 
statutory  provision."  The  same  distinction  is 
stated  in  Re  Pierce,  44  Wis.  411-422;  State 
V.  Brophy,  38  Wis.  414;  and  Re  Murphey, 
39  Wis.  28S.  This  latter  case  is  in  point. 
The  appeal  was  from  an  order  punishing  the 
appellant  for  ccHitempt  in  disobeying  an  in- 
junctional  <H:der.  The  court  held  that  the 
order  was  not  appealable,  saying:  "The 
defendant  was  convicted  of  willful  disobedi- 
ence of  an  order  of  the  court,  and  was  ad- 
judged in  contempt  because  of  such  disobedi- 
ence, and  fined  therefor.  Looking  at  its  re- 
sults, whatever  it  may  have  been  in  its  in- 
ception, the  proceeding  was  not  a  contro- 
versy between  certain  parties  to  a  civil  ac- 
tion, out  of  wlilch  it  arose,  and  the  appellant, 
In  which  the  former  seeks  Indemnity  for  the 
wrongful  act  of  the  latter,  but  a  public 
prosecution,  by  which  the  state  seeks  to 
v!r.(Ucate  the  authority  of  one  of  its  coiuis, 
and  to  punish  the  defendant  for  an  alleged 
interference  therewith.  It  is  quite  imma- 
terial that  the  alleged  contempt  was  com- 


mitted in  the  progress  of  a  civil  acUoi 
was  essentially  a  criminal  contempt 
the  court  sought  to  punish  it  as  such  I 
posing  a  fine  upon  the  def^idant  will 
paid,  goes  to  the  school  fund.  No  pai 
the  civil  cause  has  any  more  Interest  I 
conviction  and  punishment  of  the  app 
than  has  any  other  citizen  of  the  state, 
an  appeal  does  not  lie  from  a  judgrm* 
order  in  a  criminal  case  or  proceedin, 
been  frequently  adjudicated  by  this 
and  is  now  too  well  settled  to  be  quest 
or  doubted."  The  same  distinctloa  is 
ly  stated  in  an  article  in  the  fifth  toIu 
the  Criminal  Law  Magazine,  at  pagi 
After  referring  to  the  decision  in  Ta 
People,  6  Johns.  337,  holding  tliat  a  c 
tlon  for  a  criminal  contempt  was  subj 
review  on  appeal,  the  learned  writer 
"The  same  question  subsequently  can 
fore  the  same  court  In  Yates  v.  Lans 
Johns.  395,  and  the  doctrine  of  the  f 
case  was  overtlurown  on  aU  points,  an 
never  been  the  law  of  New  York  fron 
date  to  this,  though,  as  elsewhere  see 
peals  are  constantly  prosecuted  in  that 
from  judgments  in  proceedings  as  foi 
tempt  to  enforce  civil  remedies;"  ref 
to  the  leading  New  York  case  of  Sudl 
Knox,  7  Abb.  Pr.  (N.  S.)  411,  already  re: 
to,  and  also  to  the  late  decision  restli 
that  case.  There  Is  another  dass  oi 
tempt  proceedings  which  are  purely  rei 
in  their  character.  This  class  embrjcei 
contempt  proceedings  as  were  resorted 
a  successful  litigant  in  equity  to  secui 
fruits  of  his  litigation  in  case  of  the  r 
of  the  defeated  party  to  obey  the  ok 
decree  made  in  such  action.  Such  a 
ceeding,  wliile  In  form  a  contempt  pn 
Ing,  was  never  instituted  primarily  to 
cate  the  court's  authority,  but  for  th< 
purpose  of  giving  the  successful  suite 
fruits  of  his  litigation. 

The  proceeding  in  this  case,  whici 
mlnated  In  the  conviction  appealed 
was  not  instituted  to  bestow  the  damaj 
be  recovered  upon  EHUot,  liecause  his 
vldual  rights  under  the  Injunctlonal 
had  been  infringed  upon.  The  proce 
was  brought  in  the  name  of  the  people  < 
territory,  for  the  purpose  of  punishini 
party  who  had  vicriated  an  order  of  the  ■ 
Elliot  obtains  no  pecuniary  benefit  teoi 
order  of  conviction.  If  he  had  any  re 
for  his  damages,  it  was  not  under  thii 
ceeding.  The  fine,  if  paid,  in  this  pn 
ing,  goes  to  the  territory,  and  not  to  i 
The  act  restrained  had  been  done,  a 
was  out  of  the  petitioner's  power  to 
it.  The  water  had  been  appropriate 
him,  and  the  measuring  box  had  been 
away  and  destroyed.  In  violation  of  tl 
press  order  of  the  court  The  main  ob] 
the  proceeding  vras  to  vindicate  the  a< 
Ity  of  the  court  Where  the  conten 
such  that  It  results  In  a  violation  c 
I  rights  of  the  public,  or  of  the  rights  of 
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dividual,  wliich  bare  been  adjudicated  and 
fixed  by  the  court,  and  a  puuiabment  is  im- 
posed in  the  Interest  of  public  Justice,  and 
not  in  the  interest  of  any  individual  litigant, 
as  a  money  indemnity,  the  offense  is  neces- 
sarily of  a  public  or  criminal  nature^  and  is 
clearly  covered  and  made  punishable  by  our 
statute  as  a  public  offense.  In  such  cases,  it 
a.  fine  is  imposed,  its  limit  is  fixed  and  de- 
termined by  the  statute,  and  is  not  fixed  by 
the  injury  demanded  or  sustained  by  the  in- 
dividual injured.  The  proceeds,  when  col- 
lected, go  into  the  public  treasury,  and  not 
for  the  benefit  of  the  party  injured.  This 
fine  is  a  punishment,  and  not  an  indemnity, 
and,  if  imprisonment  is  also  imposed,  it  is 
in  the  interest  of  the  public  Justice,  and  t>e- 
comes  partly  a  penalty,  and  in  no  way  be- 
comes an  indemnity  to  the  individual  in- 
jured. People  V.  CJourt  of  Oyer  and  Termi- 
ner, 101  N.  Y.  248,  4  N.  B.  259.  Und^  our 
statutes  these  acts  of  °  disot>edience  of  the 
lawful  Judgment,  order,  'and  process  of  the 
cort,  both  in  their  origin  and  punishment, 
partake  of  the  nature  of  crimes  which  are  a 
violation  of  a  public  law;  and  while  there 
may  be  traces  tending  to  the  protection  of  a 
private  right,  yet  the  whole  aim,  purpose, 
and  object  is  the  punishment  for  the  viola- 
tion of  a  public  law,  and  ever  in  the  vindi- 
cation of  public  justice,  and  hence  may  be 
properly  denominated  "criminal  contempt" 
So.  imder  our  statutes,  all  tiie  elements  of 
willfulness  or  evil  intention  enter  into  and 
cliaracterize  the  act  charged  and  punished. 
The  statute  defines  some  of  them  as  disorder- 
ly, contemptuous  behavior  to  the  court  or 
jui1;;e,  tending  to  interrupt  the  coturse  of  jus- 
tiot-;  deceit  or  abuse  of  the  process  or  pro- 
<-(>o(lings  of  the  court  by  a  party  to  an  action 
or  special  proceeding;  disobedience  of  any 
l.iwful  judgment,  order,  or  process  of  the 
court.  Under  our  statute  this  offense  Is  pun- 
ishable by  fine  and  imprlsonm^it  It  is  an 
ofTonso  public  in  its  nature,  which  tends  to 
cast  discredit  upon  the  administration  of 
public  justice.  Rap.  Contempt,  g  21.  It 
woidd  Indeed  seem  anomalous  that  an  appel- 
late court  should  have  the  power  to  compel 
an  Inferior  court  to  punish  a  criminal  con- 
tfinpt,  an  insult  to  the  judge  or  a  willful 
breach  of  peace  In  open  court,  a  willful  diso- 
bc'licncc  of  a  lawful  order  or  Judgment 
which  such  inferior  court  had  refused  to  pun- 
ish, or  tliat  It  should  liave  the  power  to  re- 
view the  action  of  such  inferior  court,  and 
discharge  one  whom  that  court  had  adjudg- 
ed guilty  of  such  contempt  "It  is  true  that 
the  judge  who  presides  over  the  court 
against  wliich  the  contempt  is  directed  Is 
not  regarded  as  having  any  personal  inter- 
est in  the  matter.  The  law  punishes  the 
contcmnor,  out  of  no  personal  consideration 
for  the  Judge.  Tlie  punishment  is  not  met- 
"d  out  as  a  'balm  to  hurt  mind.'  Nor  is  there 
In  the  law  nught  of  malice  against  him  who 
is  punlslied.  The  power  is  exercised  by  the 
?ourt  as  the  representative,  in  this  respect, 
v.35i-.no.5— 34 


of  the  people,— the  ultimate  sovereigns,— and 
in  their  interest  and  tor  their  good.  The 
maintenance  of  the  authority  of  the  Judiciary 
is  indispensable  to  the  stability  of  the  gov- 
ernment Having  iwwer  over  neither  the 
purse  nor  the  sword,  it  is  helpless  and  de- 
fenseless, open  to  wanton  insult,  the  object 
of  universal  derision  and  contempt,  unless 
the  people  have,  by  necessary  Implication, 
vested  in  the  Judiciary  authority  to  assert  its 
powers,  to  compel  respect  and  obedience  to 
its  wders  and  decrees,  and  to  preserve  order 
and  decorum  In  open  court,  by  calling  upon 
the  physical  power  of  the  state  to  uphold 
this  independent  department  of  the  govern- 
ment In  its  full  integrity.  The  people,  by 
the  very  act  of  creating  a  judicial  depart- 
ment, necessarily  vested  in  it  this  preroga- 
tive. This  power,  to  punish  tar  contempt, 
which  inheres  in  the  very  constitution  of 
every  court,  is  to  be  exercised  solely  for  the 
public  good,  that  a  branch  of  the  people's 
government  may  not  lose  its  efficacy,  and 
thus  the  government  t>e  brought  to  anarchy. 
But  it  does  not  at  all  follow  that  because 
the  state  alone  has  any  interest  la  the  pun- 
ishment of  such  a  contempt  the  power  to 
punish  it  does  not  reside  exclusively  in  the 
tribunal  Insulted  or  defied.  On  the  contrary, 
there  has  been  <mly  one  thought  touching 
this  question.  All  the  cases  speak  of  this 
power  as  being  lodged  In  only  the  tribunal 
towards  which  the  contempt  is  directed." 
Rap.  Contempt  i  13,  and  cases  cited.  In 
the  case  of  People  v.  Owens,  (Utah,)  reported 
in  28  Pac.  871,  this  court  held  that  it  would 
not  review  proceedings  in  contempt  where 
the  court  below  had  jurlsdictic»i;  ttiat  there 
was  nothing  in  our  statutes  allowing  appeals 
in  such  cases,— the  rule  of  law  being  that 
each  court  Judges  for  itself  in  cases  of  con- 
tempt, and  the  judgment  of  the  court  Is  not  a 
subject  of  review  by  an  appellate  court  In 
the  case  of  Phillips  v.  Welch,  11  Nev.  187, 
the  court  says:  "If  the  contempt  consists  in 
the  refusal  of  a  party  to  do  something  for 
the  benefit  or  advantage  of  the  opposite  par- 
ty, which  is  ordered  to  be  done,  the  process 
is  civil,  and  he  stands  committed  until  he 
complies  with  the  order.  The  order,  in  such 
cases.  Is  not  punitive,  but  coercive.  If,  <« 
the  other  hand,  the  contempt  consists  in  the 
doing  of  a  forbidden  act  Injm-ious  to  the  op- 
posite party,  the  process  is  criminal,  and 
conviction  Is  followed  by  a  penalty  of  fine 
or  Imprisonment,  or  l>otb,  which  is  purely 
punitive.  In  the  former  case  the  private 
party  alone  is  interested  in  the  enforcement 
of  the  order,  and  the  moment  he  is  satisfied 
the  imprisonment  terminates;  In  the  latter 
case  the  state  alone  is  interested  in  the  en- 
forcement of  the  penalty.  It  is  true  the 
private  party  receives  an  incidental  advan- 
tage from  the  infliction  of  the  penalty,  but 
it  is  the  same  sort  of  advantage,  precisely, 
which  accrues  to  the  prosecuting  witness  In 
a  case  of  assault  and  battery;  the  advantage 
being  tliat  the  punishment  operates  In  terro- 
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rem,  and  by  that  means  has  a  tendency  to 
prevent  a  repetition  of  the  offense.  The 
principle  of  discrimination  between  the  dvU 
and  criminal  processes  for  contempt,  here  In- 
dicated, though  not  expressly  recognized  In 
any  of  the  cases  that  have  fallen  under  our 
obserratlon.  Is  entirely  consistent  with  all 
the  decisions,  and  Is  the  only  means  of  ren- 
dering them  consistent  with  each  other.  It 
may  therefore  be  consido-ed  estabUshed  by 
tbem."  Rap.  Contempt,  §{  21,  22.  In  the 
case  of  Hayes  v.  Fischer,  102  D.  8.  121,  the 
court  held  that  a  proceeding  in  the  court 
below  for  contempt  cannot  be  re-examined 
In  that  court  by  an  appeal  or  writ  of  error. 
From  an  examination  of  the  authorities,  we 
are  satisfied  that  under  our  statute  an  ap- 
peal does  not  He  to  this  court  from  the  judg- 
ni^it  and  conviction  attezqpted  to  be  appeal- 
ed from.  Phillips  v.  Welch,  11  Nev.  187; 
Id.,  12  Nev.  158;  State  v.  Davis,  (N.  D.)  61 
N.  W.  942;  Rap.  Contempt,  !§  148,  141,  21; 
Hayes  v.  Fischer,  102  U.  S.  121;  New  Or- 
leans ▼.  Steamship  Co.,  20  Wall.  387;  Mc- 
Mloken  v.  Perrln,  20  How.  133;  Bullion,  etc., 
Mln.  Co.  V.  Eiu-eka  Hill  MIn.  Co.,  5  Utah,  153, 
13  Paa  174;  Clark  v.  People,  12  Araer.  Dec. 
177,  note  184;  Ex  parte  Martin,  26  Amer.  Dec. 
276;  Williamson's  Case,  67  Amer.  Dec  376; 
Baston  v.  State,  87  Amer.  Dec.  49;  State  v. 
Galloway,  88  Amer.  Dec.  409;  2  Blsh.  Crim. 
Law  (7th  Ed.)  §  2C8;  Ex  parte  Sweeney,  18 
Nev.  74,  1  Pac.  379;  In  re  Frederick,  149  V. 
a.  70,  13  Sup.  Ct  703.  The  petition  for  ha- 
beas corpus  is  denied,  and  tlie  petitioner  is 
remanded  to  the  custody  of  the  sherlfC  of 
Salt  Lake  county,  in  compliance  with  the 
order.  Judgment,  and  commitment  of  the 
third  district  court 

BARTCH,   J.,   concurs.      SMITH,  J.,  dis- 
sents. 


In  re  GOVERNOR'S  PROCLAMATION. 

(Supreme  Court  of  Colorado.    Jan.  24.  1894.) 

Btatb  Leoislatuke — Business  or  Speoiai,  Ses- 
sion. 

1.  The  business  to  be  transacted  at  a  spe- 
dal  session  of  the  le^slature  is  to  be  specially 
named  in  the  executive  proclamation,  but  is 
not  to  be  particularly  prescribed,  in  all  its  de- 
tails. The  legislature  cannot  go  beyond  the 
limits  of  the  business  specially  named;  bnt 
within  such  limits  it  may  act  freely,  in  whole 
or  in  part,  or  not  at  all,  as  it  may  deem  ex- 
pedient. 

2.  Quaere,  whether  causes  of  attachment 
may  be  repealed  so  aa  to  apply  to  existing  con- 
tracts. 

(Syllabus  by  the  Court.) 

Questions  by  the  house  of  representatives, 
in  relation  to  the  governor's  proclamation 
calling  a  special  session,  submitted  for  opin- 
ion. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ELLIOTT,  J.: 

The  opinion  of  the  court  Is  In  response  to 
certain  questions  propoimded  by  the  house  of 


representatives,  as  hereinafter  stati 
governor  of  Colorado,  by  prodanutl 
vened  the  ninth  general  assembly  Is 
session  on  January  10,  1894.  The  pi 
tlon  is  based  upon  the  following  proi 
i  the  constitution,  (article  4:)  "Sec 
I  governor  may,  on  extraordinary  o< 
convene  the  general  assembly,  by  pi 
tlon,  stating  th^eln  the  purpose  for  ' 
Is  to  assemble;  but  at  such  special 
no  business  shall  be  transacted  otli 
that  specially  named  in  the  proch 
He  may,  by  proclamation,  convene 
ate  In  extraordinary  session  for  th 
action  of  executive  business.''  The 
matlon,  among  other  matters  of  bus 
be  transacted  at  the  special  session,  st 
following:  "(20)  To  amend  the  att 
laws  of  the  state  by  striking  out  th 
eleventh,  and  thirteenth  causes  of 
ment;  such  amendment  to  take  effect 
contracts  made  after  this  enactment  1 
a  law."  At  the  special  session  thai 
there  was  introduced  house  bill  No. 
titled  "A  bill  for  an  act  to  amend  the 
ment  laws  of  the  state  as  prescribed 
tlon  2000  « the  General  Statutes  of  t 
of  Colorado."  The  bill,  If  passed,  w 
a  substantial  re-enactment  of  sectlo 
the  justices'  attachment  act,  omltt 
seventh,  eighth,  and  tenth  causes  of 
ment.  The  questions  propounded  ari 
lows:  "First.  Can  the  legislature  leg 
act  the  amendment  contemplated  by 
under  the  constitutional  provision  i 
governor's  call,  as  set  forth?  Seco 
the  legislature  legally  enact  this  amc 
so  as  to  apply  to  contracts  made  pri< 
passage?" 

ELLIOTT,  J.,  (after  stating  the 
The  questions  submitted  require  the 
eratlon  and  construction  of  sectioi 
article  4  of  the  constitution.  In  the 
other  constitutional  provisions,  it  is  i 
cult  to  determine  the  object  of  this 
The  framers  of  the  constitution,  api 
Ing  evil  from  frequent  legislative 
and  from  too  much  legislation,  provi 
biennial  sessions,  and  limited  such 
to  a  short  period  of  time.  It  was  ti 
sidered  that  changes  In  the  laws  (rf  t 
oftener  tlian  once  in  two  years  were 
slrable,  and  that  a  reasonable  time  v 
essary  for  our  people  to  become  ace 
with  new  statutes,  and  test  their  va 
fore  attempting  to  change  them.  I 
doubtedly  true  that  if  legislative 
were  more  frequent  the  statutes  ena 
one  legislature  would  hardly  be  publij 
fore  a  succeeding  legislature  would  1 
change,  modify,  or  repeal  them.  S 
upon  a  constitutional  provision  slmlla 
one  now  under  consideration,  the  i 
court  of  Tennessee  said:  "This,  undo 
Is  a  very  salutary  provision,  tendln 
what  to  check  overlegislation,  and  tc 
laws  a  little  more  stable,  by  ftvni 
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period  of  two  yean,  during  wbicb  they  may 
be,  In  some  degree,  subjected  to  the  test  of 
a  brief  experiment"  Mitchell  t.  Tomplke 
Ck>.,  3  Humph.  460.  These  views  were  ex- 
pressed more  than  50  years  ago.  It  is  safe 
to  say  that  the  varions  state  legislatures  did 
not,  in  those  days,  mannfiictare  one-quarter 
the  nnmber  of  statutes  at  a  single  session 
that  they  do  now.  As  a  protection  against 
any  sudden  or  unexpected  emo-gency  requir- 
ing action  by  the  l^dature,  our  constitution 
proYldes  that  a  special  session  may  be  con- 
vened by  prodamatlcHi  of  the  governor.  It 
Is  expressly  provided,  however,  that  such 
special  session  shall  not  be  convened  for  gen- 
eral purposes,  but  that  the  business  to  be 
transacted  at  ouch  session  shall  be  limited  to 
matters  named  in  the  executive  proclama- 
tion. F1:om  the  reading  of  section  9,  its 
meaning  seems  plain.  It  consists  of  ordi- 
nary language.  Its  terms  are  not  tinlike 
those  of  other  state  constitutions  upon  the 
same  subject  But  the  proclamation  under 
c<»islderatlon  is  somewhat  extraordinary,  for 
its  minuteness  of  detail.  Hence,  the  taslc  of 
construing  and  applying  the  constitutional 
provision  to  the  terms  of  the  proclamation  Is 
attended  with  some  difficulty.  If  we  con- 
strue the  language  of  section  9  with  the  view 
to  sustain  the  largest  measure  of  executive 
control  over  legislative  power,  we  reach  a  c«- 
tain  conclusion.  If  we  construe  the  language 
with  the  view  to  protect  legislative  pow- 
er against  undue  executive  control,  we  reach 
a  conclusion  quite  different  In  a  tree  rep- 
resentative government,  like  ours,— a  govern- 
ment of  distributed  and  balanced  powers,— 
the  ^quality  of  the  different  departments  of 
the  government,  and  the  supremacy  of  each 
department  In  Its  appropriate  sphere,  are 
cardinal  principles,  and  must  be  maintained, 
except  In  those  instances  where  the  consti- 
tution expressly  antboriaes  a  departure  from 
them.  Thus,  a  conservative  construction  of 
section  9  la  required.  In  this  matter,  truth 
lies  between  the  extremes,  and  the  middle  of 
the  road  is  the  path  of  safety.  The  governor 
is  required  to  state  in  his  proclamation  the 
pm-pose  for  which  the  legislature  is  to  as- 
semble ha  special  sesson,  and  It  la  provided 
that  at  such  session  no  business  shall  be 
transacted,  other  than  that  specially  named 
in  the  proclamation.  The  governor  is  thus 
invested  with  extraordinary  powers.  He 
iilone  is  to  determine  when  there  Is  an  extra- 
ordinary occasion  for  convening  the  legisla- 
ture, and  he  alone  Is  to  designate  the  busi- 
ness which  the  legislature  is  to  transact 
when  thus  convened.  Thus  far,  there  can  be 
no  question  as  to  the  meaning  of  section  9. 
But  must  we  go  further,  and  bold  that  the 
governor  may  prescribe  the  particular  way 
and  manner  in  which  the  business  he  has 
designated  shall  be  transacted  in  all  its  de- 
tails? If  the  session  be  called  for  legisla- 
tive purposes,  may  the  governor  draft  the 
bills,  append  them  to  his  proclamation,  and 
require  the  legislature  to  pass  them  as  pre- 


pared by  himself,  or  not  legislate  at  all?  In 
a  certain  contingency  the  general  assembly 
may  be  convened  in  special  session  for  the 
purpose  of  electing  a  United  States  senator. 
Will  It '  be  contended  that  the  person  to  be 
elected  may  be  specially  named  in  the  proc- 
lamation, and  that  no  other  person  than  the 
one  thus  named  can  be  elected  at  such  spe- 
cial session?  It  Is  manifest  that  such  a  con- 
struction would  be  to  destroy  legislative  In- 
dependence, and  convert  members  of  the 
two  houses  into  mere  Instruments  to  register 
and  ratify  the  executive  will;  that  la,  to  do 
the  bidding  of  the  governor,  at  not  act  at  all. 
It  is  true,  section  9  requires  that  the  business 
to  be  transacted  at  the  special  session  shall 
be  specially  named;  but  it  does  not  require 
that  such  business  shall  be  definitely  and  par- 
ticularly prescribed,  in  all  its  details,  by  ex- 
ecutive proclamation.  Legislative  Jud^ent 
and  discretion  as  to  the  transaction  of  the 
bustnese  specially  named  are  certainly  not 
inhibited  at  special  sessions.  The  legislature 
cannot  go  beyond  the  limits  of  the  business 
specially  named  In  the  proclamation,  nor  can 
it  legislate  upon  business  not  named  in  the 
proclamation;  but  within  the  limits  of  such 
business  it  may  act  freely,  in  whole  or  In 
part,  or  not  at  all,  as  may  be  deemed  ex- 
pedient according  to  its  own  Judgment  The 
legislature  must  do  this  much,  or  the  right  of 
legislating  by  the  representatives  of  a  free 
people  at  a  special  session  is  destroyed,  and 
all  our  Ideas  of  such  right  are  rendered  ob- 
solete. Baldwin  V.  State,  21  Tex.  App.  593, 
8  S.  W.  100;  Jones  v.  O^eall,  3  Nev.  233; 
Oity  of  St  LoulB  V.  Withaus,  16  Mo.  App. 
247,  affirmed  by  sivreme '  court,  90  Mo.  646, 
8  S.  W.  305;  State  v.  Shores,  (W.  Va.)  7  S. 
B.  413;  Wells  V.  RaUway  Co.,  (Mo.  Sap.)  19 
S.  W.  630. 

Let  us  apply  the  foregoing  principles  to  the 
matters  submitted.  By  paragraph  20  of  the 
proclamation,  the  governor,  among  other 
things,  states  the  purpose  of  convening  the 
legislature  to  be  the  amendment  of  the  at- 
tachment laws  of  the  state,  designating  the 
tenth,  eleventh,  and  thirteenth  causes  of  at- 
tachment It  is  probable  that  in  designat- 
ing these  causes  of  attachment  the  gownor 
referred  to  the  causes  thus  numbered  in  sec- 
tion 92  of  the  Code.  The  Code,  however,  is 
applicable  only  to  courts  of  record;  but  It 
appears  that  the  seventh,  eighth,  and  tenth 
grounds  of  attachment,  as  specified  In  sec- 
tion 77  of  the  Justices'  act,  correspond  sub- 
stantially to  the  tenth,  eleventh,  and  thir- 
teenth causes  of  attachment  stated  in  the 
Code.  It  would  be  a  narrow  construction, 
therefore,  to  hold  that  the  legislature  may 
amend  the  laws  applicable  to  certain  causes 
of  attachment  In  courts  of  record,  but  that 
like  causes  of  attachment  in  Justices'  courts 
cannot  be  amended  under  the  proclamation. 
The  subject-matter  of  legislation  includes,  In 
substance,  the  Justices'  act,  as  well  as  the  act 
governing  courts  of  record,  and  the  necessity 
or  desirability  of  such  amendatory  legislii- 
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tlon  is  certainly  as  great  in  tbe  one  case  as 
In  the  other. 

The  proclamation  further  provides  that  the 
amendment  of  the  attachment  laws  shall  take 
effect  onl;  as  to  contracts  made  after  such 
amendment  shall  become  a  law.  This  pro- 
vision must  be  held  to  be  an  unwarranted 
restriction  upon  legislative  power  and  discre- 
tion. The  governor  having  specially  named 
the  amendment  of  the  attachment  laws  as 
part  of  the  business  to  be  transacted  at  the 
special  session,  his  authority  by  proclamation 
in  respect  to  that  matter  was  exhausted. 
Whatever  be  has  further  said  upon  that  sub- 
ject must  be  considered  as  merely  advisory. 
The  manner  In  which,  and  the  «ctent  to 
which,  the  causes  of  attachment,  or  any  of 
them,  shall  be  amended,  if  at  all,  are  matters 
for  the  legislature  to  determine  in  the  first 
instance,  according  to  its  own  Judgment. 

House  bill  No.  15,  as  presented  for  our  con- 
sideration, is  not  c<nflned  to  future  con- 
tracts. Nevertheless,  we  are  of  the  opinion 
that  it  may  be  legally  passed  in  that  form, 
notwithstanding  the  restriction  attempted  by 
the  proclamation.  Whether  the  act  would  be 
obnoxious  to  those  constitutional  provisions 
forbidding  the  passage  of  any  law  impairing 
the  obligation  of  contracts  is  a  different  ques- 
tion. If  the  bill  should  pass  in  the  form  now 
presented,  such  question  might  arise  in  some 
litigated  case,  and  it  would  then  be  deter- 
mined by  the  courts  In  the  regular  course  of 
Judicial  proceedings.  In  the  determination 
of  such  question  the  courts  would  not  be  con- 
trolled by  the  executive  proclamation,  nor,  as 
a  rule,  will  this  court  undertake  to  decide 
such  questions  in  response  to  executive  or 
legislative  questions.  No  vajid  reason  has 
been  suggested  why  the  bill  may  not  be  con- 
stitutionally enacted  in  the  form  now  pre- 
sented, even  though  it  should  become  neces- 
sary by  Judicial  decision  to  restrict  its  opera- 
tion to  future  contracts.  As  to  this  point, 
we  deem  it  Inexpedient  to  express  an  opin- 
ion. In  re  District  Attorneys,  12  CJolo.  466, 
21  Pac.  478;  In  re  Priority  of  Legislative  Ap- 
propriations, 19  CJolo.  — ,  34  Pac.  277;  Oar- 
llle  V.  Henderson,  17  CJolo.  532,  31  Pac.  117. 

This  opinion  has  been  rendered  in  obedi- 
ence to  constitutional  requirements  which  we 
cannot  evade,  though  we  are  reluctant  to  ex- 
press our  views  in  advance  upon  executive  or 
legislative  business. 


MTJLOCK  V.  WILSON.' 

(Supreme  Court  of  Colorado.     Dec.  4,  1893.) 

Appbai.  —  Review  —  Prescmptions— Crbditobs' 
BiUi—PLEADrNOs— Fraudulent  Convxtanoes— 
Paktnbrsbip. 

1.  An  obJectloD  made  for  the  first  time  in 
the  appellate  court  is  viewed  with  judicial  dis- 
favor, even  though  the  objection  be  one  which 
may  be  raised  at  any  time.     In  such  case  the 


*  Rehearing  denied  February  6,  1894. 


mle  that  the  allegations  of  a  plead 
be  conatrned  most  strongly  against  t 
does  not  apply. 

2.  In  an  action  brought  by  a  pv 
land  at  BhcrifTs  sale  to  cancel  a  form 
the  ground  that  the  deed  is  ^udnlei 
as  to  creditors,  the  complaint  need 
the  issuance  of  execution  in  the  ori 
and  a  return  nulla  bona,  nor  that  pis 
possession  of  the  land. 

3.  Where  the  appellant  has  not, 
exceptions,  preserved  the  evidence, 
objection  or  exception  to  the  proceed! 
trial  court,  it  must  be  presumed  thi 
ceedings  were  regular,  and  that  th 
fully  sustained  the  material  allegatii 
complaint. 

4.  Where  s  conveyance  of  land 
by  an  insolvent  debtor  withont  cw 
and  with  intent  to  cheat  and  defraod 
ors,  the  grantee  having  notice  of  an 
lent  intent,  held,  that  the  conveyance 
olent  and  void  as  to  subsequent,  i 
existing,  creditors,  anif  that  the  la 
hands  of  the  fraudulent  grantee  was 
attachment  and  execution  by  the  grai 
itors,  the  same  as  though  the  fraud 
had  never  been  executed. 

5.  Partners  are  jointly  and  sevei 
for  the  debts  of  the  partnership,  an< 
rate  pr(^)erty  of  each  partner  is  lis 
ecution  to  satisfy  a  judgment  againa 
In  this  state,  by  statute,  every  interc 
legal  and  equitable,  is  subject  to  lev 
under  execution,  unless  occupied  ai 
stead. 

6.  Where  the  existence  of  a  fa 
gathered  from  the  ailegationB  of  the 
the  want  of  direct  and  positive  avenn 
ing  such  fact  will  not  be  deemed  a  fa 
of  objection  when  made  for  the  fir 
the  appellate  conrt. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Fren 
ty. 

Action  by  John  Wilson  against  1 
lock  to  remove  doud  from  title  of  i 
by  cancellation  of  a  fraudulent  de< 
was  Judgment  for  plaintiff,  and 
appeals.   Affirmed. 

The  other  facts  fully  appear  li 
lowing  statement  by  ELLIOTT,  J.; 

Among  other  things,  the  comp 
tains  the  following:  "The  plain 
Wilson,  complains  of  the  defend! 
Mulock,  and  for  cause  of  complai 

That  on,  to  wit,  the day  of 

A  D.  1888,  the  firm  of  Mulock  Br 
a  partnership  composed  of  Ira  ai 
Mulo<dc  and  A.  R.  Gumaer,  was  li 
him  in  the  cnun  of  six  tbousan 
($6,000,)  which  sum  was  then  due. 
failure  of  said  firm,  and  every  men 
of,  to  pay  him  his  said  demand, 
menced  an  action  at  law  in  this 
court  on  the  24th  day  of  Februa 
1888,  against  the  said  fbrm  of  Muj 
&  Co.,  and  on  the  same  day  cans 
of  attachment  to  be  issued  out  of 
against  the  property  oC  the  said  pa 
and  each  membo-  thereof,  to  secui 
mand;  and,  there  being  no  partner 
erty  to  be  found  on  which  to  levy 
of  attachment,  the  same  was  levl< 
24th  day  of  February,  1888,  upon 
block  9,  In  Canon  City,  Fremont  co 
orado,  as  the  property  of  the  sale 
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lock,  and  the  same  was  then  and  there  the 
sole  property  of  sold  Ira  Mulock.  That  aft- 
erwapds,  and  on  the  12tb  day  of  April,  1888, 
plaintiff  recovered  judgment  against  the  said 
firm  of  Mulock  Bros  &  Co.  for  the  sum  of 
six  thousand  dollars,  ($6,000,)  and  costs  of 
suit,  in  this  honorable  court,  amotmting  to 
six  thousand  and  thirty-two  dollars  and 
twenty  cents,  (|6,032.20.)  Plaintiff  further 
shows  that  by  virtue  of  the  levy  of  his  said 
writ  of  attachment  on  said  lot  14,  in  block 
9,  as  aforesaid,  he  acquired  a  lien  thereon 
prior  and  superior  to  that  acquired  by  any 
other  person  or  persons;  that,  when  said 
writ  was  levied,  the  said  premises  were  the 
sole  and  exclusive  property  of  the  said  Ira 
Mulock,  and  no  other  person  or  persons  had 
any  equitable  right  therein.  Ck>mplalnant 
farther  shuws;  That  on  the  1st  day  of  May, 
1888,  he  sued  out  of  this  honorable  court  a 
writ  of  execution  upon  his  said  Judgment, 
and  caused  the  same  to  be  levied  on  said  lot 
14,  In  block  !i.  That  under  such  levy  the 
sheriff  of  Fromont  comity  made  due  adver- 
tisement of  the  notice  of  the  sale  of  the  said 
property,  to  wit,  by  advertisement  In  the 
Fremont  Coomty  News,  a  weekly  newspaper 
published  In  said  Canon  City,  the  first  pub- 
lication thereof  bdng  on  the  10th  day  of 
May,  1S8S,  and  the  last  thereof  being  on  the 
itlst  of  said  month,  1S88;  and  on  the  4th  day 
of  June,  1888,  In  pursuance  of  the  commands 
of  said  writ  of  execution  and  the  said  no- 
tice of  such  sale,  the  said  sheriff  offered  said 
premises  for  sale  at  the  front  door  of  the 
courthouse  in  said  Fremont  county,  between 
the  hours  of  10  o'clock  A.  M.  and  5  o'clock 
P.  M.,  and  then  and  there  sold  said  premises 
to  said  plaintiff,  he  being  the  highest  and 
best  bidder  therefor,  having  bid  the  sum  of 
six  thousand  dollars  ($6,000)  for  said  prem- 
ises, which  8aid«um  was  greater  than  that 
bid  by  any  other  person  for  said  property  at 
said  sale.  That  thereby  the  said  Judgment 
theretofore  obtained  by  plaintiff  agulnst  the 
said  Mulock  Bros.  &  Co.  was  satisfied  and 
credited  to  the  extent,  of  six  thousand  dol- 
lars, ($6,000.)  Plaintiff  further  shows:  That 
since  the  said  4th  day  of  June,  1SS8,  when 
said  sale  of  said  premises  was  mnde  by 
said  sheriff,  and  bought  by  complalnunt 
as  aforesaid,  there  has  been  no  payment  of 
s;iid  judgment,  or  any  part  thereof,  made 
by  Ira  Mulock,  or  by  any  person  for  him, 
nor  by  any  one  datming  any  interest  in  said 
premises,  nor  has  there  been  any  redemp- 
tion of  said  premises  from  said  sale;  and 
that  on  the  4th  day  of  March,  A.  D.  1889, 
plaintiff,  by  force  of  law,  became  and  was 
entitled.  In  law  and  equity,  to  demand  and 
have,  of  and  from  said  sheriff,  a  deed  con- 
veying to  him  all  the  right,  title,  and  interest 
of  the  said  Ira  Mulock  In  and  to  the  said 
land  and  premises;  and  on  the  7th  day  of 
March  Instant  the  said  sheriff,  In  pursuance 
of  law,  did  execute  and  deliver  unto  pl.iin- 
tlff  a  deed  by  \vhlch,  as  sheriff,  he  conveyed 
.-111  the  right,  title,  and  interest,  in  law  and 


equity,  of  the  said  Ira  Mulock  in  and  to  said 
lot  14,  in  block  9,  In  the  town  of  Canon  City, 
aU  of  which  wlU  more  fully  and  at  large 
appear,  reference  being  had  thereto.  That 
by  force  and  virtue  of  the  premises  plaintiff 
became,  was,  and  la  now  the  owner  of  the 
whole  of  said  premises  in  fee  simple  absolute. 
And,  for  a  further  cause  of  complaint  in  this 
behalf,  plaintiff  shows  that  for  two  years  and 
more  last  past  the  said  Ira  Mulock  has  been 
largely  Indebted  and  in  falling  circumstan- 
ces, unwilling  and  unable  to  pay  his  debts; 
that.  Intending  and  contriving  how  to  cheat 
and  defraud  his  creditors,  and  to  so  dispose 
of  and  secrete  his  property,  and  all  thereof, 
that  his  said  creditors  would  be  unable  to 
subject  the  same  to  the  payment  of  theh: 
claims  and  demands,  on  or  about  the  20th 
day  of  December,  1887,  secretly  and  fraudu- 
lently conveyed  the  said  lot  14,  in  block  9, 
in  Canon  City,  unto  said  defendant,  Peter 
Mulock;  that  said  Peter  Is  the  son  of  said 
Ira;  that  said  Peter  then  was,  and  always 
before  that  time  was,  and  still  is,  a  young 
man,  immarrled,  o(  no  means  or  estate  of 
any  kind  or  value,  and  wholly  dependent  up- 
on said  Ira,  bis  father,  tor  support;  th.it  the 
nominal  consideration  for  said  conveyance 
was  twelve  thousand  dollars,  ($12,000,)  and 

payable  In years,  at  the  rate  of per 

cent,  per  annum;  that  no  money  In  band 
was  paid  on  said  conveyance  by  said  "Beta, 
nor  has  any  part  of  said  pretended  price 
ever  been  paid  by  him  to  said  Ira  Mulock, 
or  to  any  other  person  representing  him;  and 
plaintiff  charges  the  fact  to  be  that  said  de- 
fendant, Peter,  took  said  conveyance  of  said 
premises  with  notice  of  the  fraudulent  In- 
tent and  purpose  of  the  said  Ira  Mulock. 
then  and  there  designing  and  intending  to 
aid  and  assist  the  said  Ira  in  his  fraudulent 
purpose  aforesaid,  or  that  the  said  convey- 
ance to  the  said  Peter  by  the  said  Ira  was 
then  and  there  intended  by  the  latter  to  be 
a  gift  to  the  said  Peter,  well  knowing,  then 
and  there,  his  Inability  to  pay  his  Just  debts, 
and  was  so  accepted  by  the  said  Peter,  and 
It  was  then  and  there  understood  by,  and 
agreed  by  and  between  the  said  parties 
thereto,  that  no  consideration  was  to  be  ex- 
pected of,  or  paid  by,  the  said  Peter.  •  •  • 
In  consideration  of  the  premises,  plaintiff 
prays,  first,  that  the  said  pretended  deed  of 
conveyance  from  the  said  Ira  Mulock  to  the 
said  defendant,  Petw,  be  decreed  fraudulent 
and  void,  and  for  naught  held  against  the 
plaintiff,  and  that  the  same  be  canceled  and 
set  aside." 

Westcott  Sc  Rlzer,  for  appellant  Macon 
&  Macon  and  Joseph  H.  Maupin,  for  appel- 
lee. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
1.  The  only  matter  assigned  for  error  Is  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  defend- 
ant did  not  demur  nor  otherwise  object  to 
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the  complaint,  for  any  c:...so.  In  the  trial 
court,  nor  was  any  motion  in  arrest  of  Judg- 
ment Interposed.  An  objection  made  for  the 
first  time  in  an  appellate  court  Is  ylewed  with 
judicial  dlsfayor,  even  tfaoogh  the  objection 
be  one  which  the  Code  permits  to  be  raised 
at  any  time.  In  Gelston  v.  Hoyt,  13  Johns. 
575,  Chancellor  Kent  said:  "A.  party  acts 
against  good  conscience  tf  he  will  not  come 
forward  and  disclose  his  reasons,  when  called 
upon  by  the  proper  tribunal,  but  reserves 
himself  for  another  court,  and  for  the  cold, 
hard  purpose  of  accumulating  costs,  or  of 
depriving  his  adversary  of  the  opportunity 
of  correcting  his  error."  In  determining  the 
sufflciency  of  pleadings  upon  demurrer,  the 
rule  at  common  law  was  that  the  allegations 
should  be  construed  most  strongly  against 
the  pleader.  After  verdict,  however,  the 
rule  was  different;  a  fortiori  on  appeal  or 
error,  where  no  objection  has  been  inter- 1 
posed  at  nisi  prlus.  In  the  present  case, 
therefore,  if  In  any  aspect  the  complaint 
states  facts  sufficient,  in  substance,  to  consti- 
tute a  cause  of  action,  the  judgment  of  the 
district  court  must  be  upheld.  Code,  {  78; 
Bliss,  Code  PI.  §i  433-438  et  seq. 

2.  The  complaint  under  consideration  Is 
not,  strictly  spealting,  a  creditors'  bill.  The 
action  was  brought  to  cancel  a  deed  to  real 
estate  on  the  groimd  that  the  deed  was  and 
Is  fraudulent  and  void  as  to  plalntiCT,  a  cred- 
itor of  the  grantor.  The  action  is  of  such 
a  nature  that  It  was  not  necessary  that  the 
complaint  should  allege  the  issuance  of  exe- 
cution In  the  original  suit,  and  a  return  nulla 
bona;  nor  was  It  necessary  that  plaintiff 
should  have  been  In  possession  of  the  land 
In  order  to  maintain  the  action.  These  ques- 
tions have  been  much  considered  by  this 
court,  and  the  doctrine  has  been  announced 
th.Tt,  "where  a  party  can  only  assert  an  eq- 
uitable title  to  real  property,  though  bis 
Interest  may  be  full  and  complete,— as,  where 
there  is  some  trust  to  be  declared,  or  legal 
title  to  be  extinguished,  some  instrument 
not  void  on  its  face  to  be  canceled  or  correct- 
ed, or  other  obstacle  to  be  removed,  before  his 
rights  can  be  made  manifest,— he  may,  though 
out  of  possession,  under  a  system  of  proced- 
ure like  ours,  have  his  equitable  remedy,  and 
may  unite  with  it  any  appropriate  cause  of 
action  through  which  he  may  secure  the  full 
and  adequate  relief  to  which  be  may  be 
entitled;"  and,  further,  "that  a  person  hav- 
ing procured  a  sherifTs  deed  to  land,  based 
upon  valid  proceedings,  may  maintain  an 
action  to  set  aside  and  cancel  a  deed  given 
by  the  judgment  debtor  "before  the  recov- 
ery of  the  judgment  with  intent  to  defraud 
the  judgment  creditor;  and  It  is  not  nec- 
essary that  such  party  should  be  In  posses- 
sion of  the  premises  at  the  time  of  Institut- 
ing such  action.  A  judgment  creditor  de- 
siring to  set  aside  a  supposed  fraudulent 
deed  of  real  estate  may  bring  his  action 
therefw  to  test  the  validity  of  the  deed  be- 
ton  attempting  to  subject  the  premises  to 


ezecntltm  sale,  or  the  porcbaser,  aj 
sole,  may  bring  his  actl(m  to  rei 
cloud  from  the  title  by  canceling 
posed  fraudulent  deed,  and  to  rea 
session  of  the  premises."  See  Bank 
ton,  13  Colo.  249,  22  Pac.  444^  a 
there  cited. 

3.  This  cause  was  tried  upon  tl 
Ings  and  evidence  given  in  open  ooi 
findings  and  decree  were  in  favor 
tiff.  Appellant  has  not,  by  bill  < 
tlons,  preserved  the  evidence,  nor  a 
tlon  or  exception  to  the  proceeding 
trial  court  It  mnst  therefore  be  ] 
that  the  proceedings  were  regular, 
the  evidence  fully  sustained  all  the 
allegations  of  the  complaint  In 
spect  the  case  is  essentially  dlffen 
the  case  of  Burdsall  v.  Waggoner, 
258,  so  much  relied  upon  by  appd 
the  Burdsall  Case,  Mr.  Justice  >:: 
liverlng  the  opinion  of  the  court  sal 
bill  charged  the  grantee  with  know 
and  participation  in,  the  fraudulei 
of  the  grantor,  as  well  as  a  total 
any  consideration  whatever.  Thes 
tlons  are  denied  In  the  separate  an 
the  defendants,  and  no  proof  was  o 
was  any  evidence  attempted  to  I 
duced,   touching  any  of  these  avt 

4.  In  the  present  case  the  comj 
leges,  and  (as  must  be  presumed) 
deuce  fully  proved,  that  the  conveyi 
made  by  the  fiitber  to  the  son  witl 
sideratlon;  that  It  was  made  when 
tor  was  "largely  indebted  and  In  fs 
cnmstances,  unwilling  and  unable 
his  debts;"  that  It  was  made  wll 
on  the  part  of  the  grantor  to  cheat 
fraud  his  creditors;  and  that  the 
received  the  conveyance  with  notice 
fraudulent  Intent  Under  stich  circu 
It  Is  immaterial  whether  the  ind( 
to  plaintiff  accrued  before  or  after 
Ing  of  the  fraudulent  conveyance.  1 
having  been  made  without  consl 
and  with  Intent  to  cheat  and  def 
creditors  of  the  grantor,  was  fraudt 
void  as  to  subsequent  as  well  as 
creditors;  and  so  the  land  In  the 
the  fraudulent  grantee  was  as  mucl 
to  the  attachment  and  execution  of 
as  though  the  fraudulent  deed  h: 
been  executed.  As  to  plaintiff, 
still  belonged  to  the  grantor.  Mt 
Marston,  54  Me.  476;  Welghtman  i 
17  m.  287;  Newman  v.  Wllletts,  SS 
In  Wllcoxen  v.  Morgan,  2  Colo. 
Justice  Wells,  delivering  the  opinio 
court  said:  "A  conveyance  whic 
only  voluntary,  but  animated  by  a 
and  active  Intent  to  defraud  exist 
Itors,  Is  void,  not  only  as  to  thes« 
to  subsequent  creditors  as  weU." 
cases  there  cited;  also,  Gr^ory  r. 
12  Colo.  382,  21  Pac.  489. 

6.  The  separate  proi>erty  of  each  i 
%f^o6'^^'^frW¥f  -ubject  to  at 
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and  execution  to  satisfy  plaintiff's  Jndgment 
against  the  firm.  Partners  are  jointly  and 
severally  liable  for  the  debts  of  the  partner- 
ship; and  by  statute,  In  this  state,  every 
Interest  In  land,  legal  and  equitable,  is  sub- 
ject to  levy  and  sale  under  execution,  unless 
occupied  as  a  homestead.  Gen.  St  {  1883; 
Randolph  t.  Daly,  16  N.  J.  Bq.  316. 

6.  It  was  not  necessary  to  allege  the  in- 
^Irency  of  each  indiyldual  member  of  the 
firm  of  Mulook  Bros.  &  Co.,  nor  to  allege, 
in  haec  rerba,  that  the  fraudulent  convey- 
ance complained  of  embarrassed  plaintiff  In 
obtaining  his  deed  or  Judgment    The  com- 
plaint states  that  there  was  no  partnership 
property  to  be  found  uiran  which   to  levy 
plalntifTs  attachment;   and  It  may  be  read- 
ily gathered  from  the  allegations  of  the  com- 
plaint that  plaintiff  was,  and  has  been,  em- 
barrassed in  collecting  his  debt  by  reason 
of  the  fraudulent  conveyance.     Dunham  v. 
Cox,  10  N.  J.  Eq.  437.    Direct  and  positive 
averments  showing  plaintiff's  embarrassment 
would  doubtiess  have  been  made  if  the  com- 
plaint had  been  challenged  on  that  ground 
In  the  trial  court.    In  Henry  v.  Insurance  Co., 
16  Colo.  184,  28  Pac.  318,  it  is  said:     "Mere 
uncertainty  or  ambiguity  In  the  averments 
of  the  petition  should  not  be  held  sufficient 
to  defeat  the  right  of  intervention  without 
giving  the  usual  opportunity  to  amend."    In 
this  connection  the  language  of  the  opinion 
in  Schilling  v.  Romlnger,  4  Colo.,  at  page  106, 
is  al.so  in  point    That  suit  arose  when  suits 
In  chancery  and  actions  at  law  were  neces- 
sarily   separate,    distinct    and    independent 
proceedings.     Hence,  the  objection  that  the 
complaint  did  not  contain  an  avwment  "that 
complainant  was  without  a  full,  complete, 
and  adequate  remedy  at  law"  was  consid- 
ered an  objection  to  the  Jurisdiction  of  the 
chancery  court    Under  the  present  practice, 
such  an  objection  is  not  so  classified.    The 
first  ground  .of  demurrer  under   the  Code 
(section  50)  is  "that  the  court  has  no  juris- 
diction of  the  person  of  the  defendant  or 
the  subject  of  the  action."     The  objection 
"that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action"  Is 
the  sixth  ground  of  demurrer.    The  distinc- 
tion between  these  grounds  of  objection  is 
sometimes  lost  sight  of  by  those  accustomed 
to  the  nomenclature  of  our  former  practice. 
Under  the  present  practice  It  certainly  does 
not   follow,  because  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  that  the  court  has  no  Jurisdiction  of 
the  subject  of  the  action.    If  the  Schllling- 
Rominxer  Case  had  arisen  under  the  Code, 
the   objection  to  the  complaint  would  not 
have    been    considered   Jurisdictional,    and, 
being  grolmded  upon  the  absence  of  form 
in  tlie  averments,  vould  not  have  prevailed, 
-becaose  made  for  the  first  time  in  the  appe- 
late court  thus  depriving  plaintiff  of  an  op- 
portunity for  amendment    In  our  opinion, 
«ioiie   of  the  objections    urged    by    counsel 


against  the  complaint  are  available  on  this 
appeal.  The  judgment  of  the  district  court 
is  accordingly  affirmed.    Affirmed. 


KEILKOPF  V.  CITY  OF  DENVER. 
(Snpreme  Court  of  Colorado.     Jan.   5,   1894.) 

INTOXICATINO  LlQCOBS — MUKICIPAL  KeGDLATIONS 

— Vauditt  or  Ordinancb— SiXES  without  Li- 

OBN8E. 

1.  The  general  mle  is  that  a  state  legis- 
lature has  authority  to  regulate,  control,  and 
restrain  the  traffic  in  intoxicating  liquors  with- 
in its  own  borders.  Such  authority  belongs  to 
the  police  power  of  the  state,  and  may,  sabject 
to  constitutional  restrictions,  be  delegated  to 
the  local  legislative  bodies  of  manicipal  corpo- 
rations. 

2.  By  the  Denver  charter  the  city  council 
Is  authorized  by  ordinance  to  license,  or  to  pro- 
hibit and  suppress,  dramshops.  Under  such 
grant  of  authority  an  ordiuance  prescribing  a 
fine  not  exceixling  $200  for  the  keeping  of  a 
dramshop  within  the  dty  limits  without  a 
license  is  valid. 

3.  An  application  for  the  renewal  of  a 
license,  accompanied  by  a  deposit  of  the  license 
fee,  but  without  procuring  the  license,  is  no  de- 
fense to  the  charge  of  keeping  a  dramshop  with- 
out a  license,  especially  where  the  renewal  is 
grantable  only  in  tlie  discretion  of  the  city 
council. 

(Syllabua  by  the  Court) 

Appeal  from  Arapahoe  county  court 

Christian  Kellkopf,  having  been  convicted 
of  violating  an  ordinance  of  the  city  of  Den- 
ver, appeals.     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ELLIOTT,  J.: 

Action  for  violation  of  city  ordinance.  De- 
fendant having  beep  adjudged  to  pay  a  fine 
of  $105  and  costs,  brings  liis  appeal  to  this 
court. 

From  charter  of  city  of  Deaver:  "The 
city  coundl  shall  have  power  by  ordinance: 
•  •  *  Twelfth.  (Exclusively  subject  to  the 
general  law  of  the  state,  but  not  at  a  lower 
price  than  six  hundred  dollars,  to  Iteep  open 
until  twelve  o'clock;  nor  lower  than  eight 
hundred  dollars  to  keep  open  until  two 
o'clock;  nor  lower  than  one  thousand  dol- 
lars to  keep  open  all  night)  To  license 
and  tax  tippling  houses,  dram  shops,  bil- 
liard tables  and  bowling  alleys,  and  selling 
or  giving  away  of  any  Intoxicating  or  malt 
liquors  by  any  person  within  the  dty,  and  to 
regulate  the  same; .  provided,  that  no  license 
shall  be  issued  to  keep  any  liquor  saloon  or 
dram  shop,  except  on  petition  of  the  owners 
of  a  majority  of  the  real  estate  within  the 
frontage  of  the  block  in  which  said  business 
is  to  be  carried  on.  When  the  person  apply- 
ing for  such  license  has  fully  complied  with 
the  laws  and  ordinances  applying  thereto,  the 
city  council  may  order  such  license  Issued; 
provided,  however,  that  such  license  may  be 
renewed  from  time  to  time,  at  the  discretion 
of  the  city  council,  for  a  period  not  exceed- 
ing three  years,  without  further  petition.  No 
license  shall  be  issued  for  a  saloon  or  drarn^ 
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shop  located  wllhln  five  hundred  feet  of  any 
church  or  school  building;  the  measurement 
to  be  along  the  same  street  on  which  the 
church  or  school  building  fronts,  and  along 
the  adjoining  side  streets  in  the  case  the 
license  is  sought  for  a  dram  shop  or  liquor 
saloon  on  such  side  street  Thirteenth.  To 
proliiblt  and  suppress  dance  houses,  tippling 
houses,  dram  shops,  opium  Joints,  gaming, 
gambling  houses,  dealing  in  lotteiy  tickets, 
prize  fighting,  cock  fighting,  dog  fighting, 
bawdy  houses,  disorderly  houses,  houses  of 
ill-fame  or  assignation,  or  any  place  or  re- 
sort for  the  practice  of  lewdness  or  fornica- 
tion, or  notoriuosly  reputed  to  be  such,  wheth- 
er  kept  or  frequented  by  one  or  more  per- 
sons, and  to  destroy  instruments  of  gam- 
bUng."  See  Sess.  Laws  1SS9,  p.  126,  amend- 
ing act  of  1885,  (Sess.  Laws,  pp.  81,  82.) 

From  ordinances  of  city  of  Denver:  "Sec- 
tion 1.  Whoever  within  the  corporate  limits 
of  the  city  of  Denver,  not  having  a  license  to 
keep  a  dram  shop  or  tippling  house,  sliall,  by 
himself  or  another,  either  as  principal,  agent, 
clerk  or  servant,  directly  or  Indirectly,  sell 
or  give  away  any  intoxicating  or  malt  liq- 
uors, whether  the  same  be  in  bottles,  Jugs, 
glasses,  or  any  other  Instrument  or  thing, 
to  be  drunk  upon  the  premises,  or  in  any  ad- 
jacent room,  building,  yard,  premises  or 
place  of  public  resort,  shall  upon  conviction 
be  fined  not  less  than  ten  nor  more  than  two 
hundred  dollars  for  each  offense." 

Agreed  facts  in  the  case:  "It  is  agreed  be- 
tween the  parties  to  the  suit  that  the  de- 
fendant was  keeping  a  dramshop  in  the  dty 
of  Denver,  and  that  he  sold  liquor,  which 
was  consumed,  and  which  was  sold  for  the 
purpose  of  being  consumed,  on  the  premises 
of  this  dramshop,  on  the  14th  day  of  October, 
1889,  and  that  the  liquors  so  sold  were  in- 
toxicating and  malt  liquors.  It  is  also  ad- 
mitted that  the  defendant  is  so  operating  and 
running  this  dramshop  without  a  license  of 
the  city  of  Denver.  It  is  also  admitted  that 
said  dramshop  Is  within  less  than  five  hun- 
dred feet  of  a  church,  but  across  the  street 
from  a  church,  which  was  used  for  religious 
purposes  at  the  time  of  the  bringing  of  this 
suit,  on  the  14th  day  of  October,  1889.  It 
Is  also  agreed  that  on  the  4tb  day  of  October, 
1889,  the  defendant  made  application  and 
tendered  the  money  to  the  city  treasurer  for 
a  renewal  of  his  saloon  license,  having  re- 
ceived a  licmse  from  the  city  council  in 
1882  upon  the  usual  petition  and  liond;  that 
in  each  subsequent  year  following  the  year 
1882  he  was  granted  a  renewal  of  his  license 
In  periods  of  six  months  each  up  to  the  4th 
day  of  October,  1880;  that  on  the  21st  day 
of  October,  1889,  he  deposited  with  the  dty 
treasurer  of  the  city  of  Denver  the  sum  of 
three  hundred  dollars  for  a  renewal  of  his 
license  for  the  period  of  six  months,  and  re- 
ceived a  receipt  from  the  treasurer  for  that 
amount;  but  that  the  city  treasurer  refused 
to  grant  him  a  renewal  of  his  license  for  the 


period  of  six  months.  It  is  also  ) 
that  the  defendant  has  made  no  ap 
to,  or  filed  a  petition  of  the  owners  ( 
Jorlty  of  the  real  estate  within  the 
of  the  block  In  which  said  business  li 
on  with,  the  city  council,  within  tbrc 
for  granting  a  license  to  nm  a  dran 
this  number,  at  the  place  where  thi 
shop  has  been  open  and  operated  by 
fendant  since  the  year  1682.  It  to 
mltted  that  this  money  to  atill  in  th 
of  the  treasurer,  and  has  nevw  beat 
ed  to  the  defendant" 

Assignments  of  error:  "(1)  The  fl] 
the  court  below  to  contrary  to  the  c 
(2)  the  finding  is  contrary  to  the  law 

M.  B.  Carpenter,  for  appellant 
Shafroth,  O.  W.  Whitford,  and  A- 
man,  for  appellee. 

BLLIOTT,  J.,  (after  staUng  thi 
1.  The  general  rule  to  that  a  state  le 
has  authority  to  regulate,  control, 
strain  the  traffic  in  intoxicating  liquc 
in  its  own  borders.  Such  authwlty 
to  the  police  power  of  the  state,  and  i 
Ject  to  constitutional  restrictions, 
gated  to  the  local  legislative  bodiec 
nicipal  corporations.  The  authority 
exercised  with  the  view  to  lessen  i 
ness,  paupertom,  and  crime,  conserve 
Uc  peace,  protect  life  and  property, 
mote  the  general  welfare  of  soclel 
extent  to  which  such  authority  si 
exercised,  and  whether  it  should 
clsed  by  the  enactment  of  general 
by  the  adoption  of  local  munidi 
nances,  or  both,  are  questions  of  Ic 
expediency,  with  which  Judicial  ofl 
such,  are  not  charged  with  responsl 
the  first  instance.  But,  when  the 
ing  power  has  adopted  valid  statutes 
nances  regulating  or  restraining  tb 
in  Intoxicating  liquors,  the  courts  ai 
to  construe  and  enforce  such  laws  { 
and  Impartial  manner.  Such  qual 
of  the  rule  above  stated  as  may  res 
the  paramount  authority  of  the 
national  constitution  need  not  be  cc 
in  the  present  case.  Cooley,  Con 
(6th  Ed.)  p.  716,  and  notes;  1  Dl 
Corp.  (4th  Ed.)  {  141,  and  notes;  : 
Barrle,  34  N.  Y.  65T;  State  v.  Do 
Wis.  277;  Com.  v.  Blacklngton,  24  I 
Mugler  V.  Kansas,  123  U.  S.  623,  8 
273;  KIdd  V.  Pearson,  128  U.  S.  1 
Ct  6. 

2.  The  ordinance  which  defendi 
charged  with  violating  was  enactec 
suance  of  specific  and  definite  legisl 
thority.  No  question  to  raised  as  t 
gality  of  such  delegated  power.  H( 
ordinance  cannot  be  Impeached  ai 
on  the  ground  that  the  courts  may  ( 
same  unreasonable  or  against  soun 
It  is  not  as  though  the  ordinance  I 
passed  under  a  general  gi-ant  of  1< 
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authority.  See  Sess.  Laws  1888,  p.  126, 
ainendlu;;  parafrapha  12  and  13,  8  20,  art  2, 
Denver  Charter  1880;  1  Dill.  Mun.  Corp. 
(  328;  PhlUips  ▼.  City  of  Denver,  19  Colo. 
34  Pac.  002.  In  behnU  of  defendant.  It  is 
contended  that  inasmuch  as  the  charter  (par- 
agraph 12)  prohibits  the  Issuing  of  licenses 
for  any  saloon  or  dramshop  located  within 
500  feet  of  any  church  or  school  building, 
the  municipal  authorities  are  deprived  of 
aU  Jurisdiction  In  respect  to  dramshops  with- 
in such  SOO-foot  limit,  and  that  defendant 
is  not  amenable  to  the  ordinance,  because 
be  kept  his  dramshop  within  the  500-foot 
limit  This  argument  has  the  merit  of  novd- 
ty  as  well  as  ingenuity,  but  it  ignores  alto- 
gether another  provision  of  the  charter.  By 
paragraph  13  the  city  council  is  authorized 
to  prohibit  and  suppress  tlppUng-houses  and 
dramshops.  This  provision  ia  in  no  way 
qnallfled  or  complicated  by  the  500-foot  limit. 
It  applies  to  the  whole  city  and  every  part 
th^eof.  It  was  therefore  competent  tor  the 
city  council  to  provide  by  ordinance  that 
any  person  keeping  a  dramshop  or  tlppling- 
bouse  anywhere  within  the  limits  of  the  city 
without  a  license  should  be  subject  to  the 
penalty  imposed  by  the  ordinance. 

8.  It  appears  that  defendant  had  received 
a  license  for  his  dramshop  in  1882,  and  that 
the  same  waii  renewed  at  intervals  of  six 
months  up  to  October,  1889.  It  is  now  claim- 
ed that  be  was  entitled  to  a  renewal  of  his 
license  for  six  months  longer  upon  a  deposit 
of  $300  with  the  city  treasurer.  He  made 
such  deposit,  but  his  application  for  a  license 
was  refused.  Such  application  and  deposit 
constituted  no  defense  to  the  charge.  He 
did  not  procure  the  license,  but  he  did  keep 
his  dramshop  open.  A  license  granted  might 
have  constituted  a  defense;  but  a  license 
applied  for,  accompanied  by  a  deposit  of 
the  license  fee,  was  no  defense.  To  hold 
otherwise  would  violate  not  only  the  letter 
of  the  law,  but  would  ignore  the  authority 
and  discretion  of  the  city  coTmcIl  altogether 
In  such  matters.  State  v.  Jamison,  23  Mo. 
330;  Kadgihn  v.  City  of  Bloomlngton,  68 
IlL  229.  The  record  before  us  does  not  show 
the  present  case  to  be  one  of  peculiar  hard- 
ship. It  does  not  appear  that  the  city  treas- 
urer has  ever  refused  to  return  the  $300  to 
defendant  nor  does  it  appear  that  defendant 
was  entitled  to  a  renewal  of  hla  license.  It 
is  true,  paragraph  12,  above  cited,  provides 
that  a  license  may  be  renewed  from  time 
to  time,  at  the  discretion  of  the  dty  council, 
for  a  period  not  exceeding  three  years,  with- 
out further  petition;  but  it  does  not  pro- 
vide that  such  license  shall  be  renewed  for 
any  period.  On  the  contrary,  the  renewal 
ia  expressly  made  a  matter  of  discretion 
with  the  coimdl.  Besides,  in  this  case  the 
three  years  had  elapsed  more  than  twice 
over,  and  defendant  had  not  presented  the 
petltlcm  of  any  owners  of  real  estate  with- 
in the  flrontage  of  the  block  in  which  his 
dramshop  was  carried  on.    Furthermore,  It 


is  admitted  that  the  dramshop  was  within 
600  feet  of  a  church  used  for  religious  pur- 
poses. Considering  the  purpose  and  Intent 
which  the  legislature  must  have  had  for  ex- 
cluding dramshops  for  a  distance  of  500  feet 
from  churches  and  school  buildings,  there 
can  be  no  doubt  that  the  500-foot  limit  ap- 
plies to  renewals  as  well  as  to  original  li- 
censes. The  law  does  not  provide  that  a 
license  for  a  dramshop  already  Issued  shall 
become  void  In  case  a  school  building  or 
church  shall  be  located  within  500  feet  of 
such  dramshop.  There  is,  therefore,  no  dan- 
ger of  a  forfeiture  of  money  already  paid  and 
accepted.  But  the  law  does  declare  that 
"ho  license  shall  be  Issued  for  a  saloon  or 
dramshop  located  within  Ave  hundred  feet 
of  any  church  or  school  building."  This 
Clause  of  the  statute  is  Inserted  in  such  close 
connection  with  the  provision  for  the  re- 
newal of  licenses  that.  If  it  had  been  intend- 
ed to  apply  to  original  applicatlmis  only,  tt 
Is  not  probable  that  such  unqualified  nega- 
tive words  would  have  been  employed. 
It  would  be  a  narrow  construction  to  sny 
that  the  language  does  not  Indude  the  re- 
newal, as  well  as  the  issuance,  of  licenses. 
The  renewal  of  a  license  is  equivalent  to 
the  issuance  of  a  license,  in  legal  as  weU 
as  practical  effect  Perceiving  no  error  in 
the  record,  the  Judgment  of  the  coimty  court 
must  be  affirmed.    Affirmed. 


UNION  PAC.  RT,  CO.  v,  TRACT. 

(Supreme  Court  of  Colorado.    Jan.   15,  1894.) 

CONBTITnTTOXAL  LaW— FlRBS  SbT  BT  RAILROADS 

—Action  fob  Damagbs— Qcestion  tob  Jury. 

1.  Gen.  St  p.  812,  S  2708,  making  rail- 
road corporations  liable  for  all  damages  by 
fire  cau8e<l  by  operating  .their  lines,  is  consti- 
tutional. Railway  Co.  v.  De  Busk,  20  Pac.  752. 
12  Colo.  294,  followed. 

2.  In  an  action  for  damages  from  fires 
caused  by  defendant  railway  company,  the  de- 
fense of  coutribntory  negligence  must  be  plead- 
ed. 

3.  The  OTermllng  of  defendant's  challenge 
of  a  Jnror  for  cause.  If  error,  was  not  preju- 
dicial, where  defendant  had  not  exhansted  Its 
other  peremptory  challenges. 

Appeal  from  district  court,  Boulder  county. 

This  action  Is  brought  by  H.  S.  Tracy,  un- 
der the  act  of  March  Slat  (Sess.  Laws  1887, 
p.  368,)  to  recover  damages  resulting  from 
fires  alleged  to  have  been  caused  b^  the 
Union  Pacific  Railway  Company  In  operating 
its  railroad.  Plaintiff  below  recovered  a 
Judgement  from  which  the  railway  company 
prosecutes  this  appeal.     Affirmed. 

Teller  &  Orahood  and  C.  M.  Kendall,  for 
appellant    O.  A  Garard,  for  appellee. 

GODDARD,  J.  The  main  contention  of 
appellant  is  that  the  statute  under  which  the 
action  ia  brought  Is  unconstitutional,  in  that 
it  deprives  the  railway  company  of  its  prop- 
erty without  due  process  of  law.  This  ques- 
tion was  disposed  of  by  the  decision  of  this 
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conrt  In  the  case  of  Railway  Co.  v.  De  Bufik, 
12  Oolo.  294,  20  Pac.  752,  wberdn  the  consti- 
tutionality of  the  statute  is  upheld. 

It  is  further  contended  that  the  court  erred 
In  refusing  to  submit  the  question  of  con- 
tributory negligence  to  the  Jiury.  If  the  de- 
fense of  contributory  negligence  is  available 
in  actions  of  this  character,  It  could  not  be 
invoked  under  the  Issues  In  this  case.  There 
Is  no  averment  in  the  pleadings  upon  which 
this  defense  could  have  been  based.  Bail- 
way  Co.  V.  Byan,  17  Colo.  98,  28  Pac.  79. 
And,  furthermore,  there  is  no  teiitlmony  dis- 
closed in  the  record  tending  to  sustain  such 
a  defense,  if  it  had  been  pleaded,  llie 
court  below,  therefore,  properly  refused  to 
submit  this  question  to  the  jury. 

The  error  predicated  upon  the  overruling 
of  appellant's  challenge  of  the  Juror  S.  D. 
Shumate,  for  cause,  is  without  merit.  The 
record  fails  to  disclose  wherein  appellant 
was  prejudiced  by  the  ruling  of  the  court, 
even  if  it  was  erroneous.  It  does,  however, 
appear  that  the  juror  was  peremptorily  chal- 
lenged by  appellant,  but  it  does  not  appear 
that  It  had  exhausted  Its  other  peremptory 
challenges.  Upon  this  state  of  the  record, 
the  ruling  of  the  court  did  not  constitute 
prejudicial  error.  Minich  v.  People,  8  Colo. 
4M,  9  Pac.  4.  Upon  a  careful  examination 
of  the  record,  we  can  find  no  error  that  will 
Justify  a  reversal.  The  judgment  is  accord- 
ingly affirmed. 


KINDBIi  V.   BECK  ft  PAULI   LITHO- 
GRAPHING CO.* 
/Supreme  Conrt  of  Colorado.    Dec.  22,  1893.) 

Appeal— EsTBT  or  Jddombnt — Clerical  Error 
— Foreign  Corporations  —  Rioht  to  Sub — In- 
terstate Commerce. 

1.  Where  the  clerk  by  mistake  enters  a 
judgment  for  a  sum  in  excess  of  that  ordered 
by  the  court,  and  the  court  subsequently  or- 
ders die  entiT  to  be  corrected,  no  appeal  Ilea 
on  account  of  such  erroneous  entry. 

2.  Failure  of  a  foreign  corporation  doing 
business  in  Colorado,  to  file  a  certificate,  as  re- 
quired by  Const,  art.  15,  f  10,  and  Mills'  Ann. 
Bt.  H  49d>  500,  subjects  its  officers,  ageiita, 
and  stockholders  to  certain  personal  liabilities, 
but  does  not  affect  its  right  of  action  against 
a  resident  of  the  state  for  goods  sold  and  de- 
livered. 

3.  A  state  statute,  requiring  a  foreign  cor- 
poration to  file  a  certificate  before  bringing  an 
action  for  goods  sold  and  delivered  in  such  state, 
but  made  at  its  place  of  business  in  another 
state,'  is  a  regulation  of  interstate  commerce, 
in  violation  of  Const.  U.  S.  art  1,  8  8. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Beck  &  Paul!  Lithographing 
Company  against  George  J.  Kindel  on  con- 
tract. Prom  a  Judgment  for  plaintiff,  and  an 
order  correcting  such  Judgment,  defendant 
appeals.    Affirmed. 

The  other  facts  fully  appear  In  the  following 
statement  by  HAYT,  C.  J.: 

The  contest  In  this  case  is  over  $7.73.    The 

*  Rehearing  denied  January  16,  1884. 


controversy  arom  as  follows:  In  i 
1889  the  appellee,  the  Beck  &  Pau 
graphing  Company,  entered  into  a 
with  appellant,  Kindel,  by  the  ti 
which  appellee  agreed  to  furnish  e 
fi,000  calendars  at  17%  cents  each,  i 
total  of  $875.  The  calendars  were  i 
nlshed,  and  accepted  by  appellant 
the  bin  for  the  same  was  presentee 
talned  a  cliarge  of  $15.27  for  box 
freight  This  bill  appellant  refused 
and  thereupon  suit  was  instituted, 
lee.  In  Its  complaint,  for  a  first  cam 
tlon  alleges  the  furnishing  of  the  c 
under  the  contract,  and  the  paymeo 
sum  of  $15.27  for  boxing  and  freig 
the  same,  and  aalcs  for  judgment  i 
sums,  with  interest  It  Is  with  the  fli 
of  action  alone  that  we  have  to  d( 
this  appeal  To  this  first  cause  of  a* 
defendant,  by  answer.  Interposed 
fenses.  The  first  consists  of  allega 
the  effect  that  plaintiff  was  a.  forelg 
ration,  and  had  not  complied  with  i 
of  the  state  of  Colorado  with  refe 
filing  a  certificate  as  required  by  the 
The  second  plea  to  this  cause  of  act 
sists  merely  of  an  offer  on  the  par 
defendant  to  pay  the  sum  of  $875,  a 
ulal  that  he  was  Indebted  In  anj 
amount  And  the  defendant  furth 
"that,  as  to  said  $875,  he  Is  stiU  w 
pay,  and  offers  to  bring  same  into 
The  plaintiff  filed  a  general  demurrc 
first  defense.  It  replied  to  so  mud 
second  defense  as  constituted  an  ai 
that  part  of  the  first  cause  of  actio 
related  to  the  item  of  $15.27.  In  tl 
of  the  pleadings,  plaintiff,  upon  notio 
for  Judgment  by  default  for  the  un 
portion  of  his  ^daim.  The  court  s 
this  motion,  and  rendered  Judgment 
Ingly  on  April  23,  1890.  From  this 
fendant  prayed  an  appeal,  which  wa 
ed,  and  the  amount  of  the  bond  flxei 
court  An  appeal  bond  was  ffied  and 
ed  on  May  1,  1890.  Thereafter,  be 
record  had  been  lodged  in  this  court 
the  same  term  of  the  district  court  i 
the  judgment  was  rendered,  after  du 
plaintiff's  counsel  moved  the  court  b 
the  entry  of  the  Judgment  by  deduct!] 
from  the  sum  of  $7.73,  which  was 
Ingly  done.  The  defendant  thereup< 
ed  another  appeal,  which  was  alio  we 
condition  that  he  file  an  appeal  bom 
a  certain  time.  The  entire  proceed 
.pear  in  the  rec(Hd  now  before  the  coi 

Marldiam  &  Garr,  for  appellant 
Starkweather  &  Dtzon,  for  appellee. 

HAYT,  J.,  (after  stating  the  fact 
first  assignment  of  error  has  refercm 
Judgment  of  April  23, 1890,  for  $882.7 
this  judgment  was  excessive  to  the 
of  $7.73  haa  at  all  times  been  adm 
appellee,  and  the  only  question  to 
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sldered  with  reference  thereto  Is  as  to  the 
-rlfTht  of  the  court  below  to  correct  the  same, 
as  was  attempted  by  the  judgment  entered 
June  30,  1890.  It  Is  apparent  from  the  rec- 
-ord  before  us  that  the  excess  in  the  amount 
of  the  first  Judgment  resulted  from  a  clerical 
mistake  of  the  clerk  in  entering  the  same. 
It  was  not  the  Judgment  asked  for  hy  the 
plalntur  nw  the  one  ordered  b/  the  court 
Appellant,  however,  enters  into  an  argument 
to  show  that  the  excess  in  the  Judgment  re- 
sulted from  a  Judicial,  and  not  a  clerical, 
error.  If  this  were  true,  there  Is  excellent 
authority  in  support  of  the  right  of  the  trial 
court  to  correct  the  error,  even  after  the  ap- 
peal was  taken  to  this  court  Bee  Richard- 
son V.  Melllah,  3  Blng.  346,  14  B.  C.  L.  366; 
Rew  V.  Barker,  14  Amer.  Dec.  615,  and  notes; 
Cunningham  v.  Fontaine,  25  Ala.  644;  Dow 
V.  Whitman,  86  Ala.  804;  Hunt  v.  Wallls, 
6  Paige,  371;  Browner  v.  Davis,  15  CaL  »; 
Tryon  v.  Sutton,  13  Cal.  400.  In  Richard- 
son V.  Mdlish,  supra,  an  application  to 
amend  was  made  in  the  lower  court,  pend- 
ing an  appeal.  In  allowing  the  amendment. 
Best,  C.  J.,  said:  "If  we  do  not  make  this 
am^idment,  the  court  of  king's  bench  must 
give  Judgment  on  a  false  record.  We  are 
doing  what  will  enable  the  court  of  king's 
bench  to  do  justice.  •  •  •  I  have  no 
doubt  that  the  king's  bench  will  suspend 
tbeir  Judgment;  but,  should  we  be  disap- 
pointed in  this,  and  the  defendant  In  error, 
instead  of  taking  a  venire  de  novo,  brings 
a  writ  of  error,  it  will  be  our  duty  to  certify 
to  the  house  of  lords,  as  the  court  of  king's 
bench  did  in  Dunbar  v.  Hitchcock,  3  Sfaule 
A  S.  594,  that  the  record  sent  to  that  house 
is  a  defective  record,  which  will  enable  the 
bouse  of  lords  to  set  this  matter  right"  In 
Cunningham  v.  Fontaine,  supra,  the  judg- 
ment of  the  trial  cotirt  was  amended  in  that 
court  nunc  pro  tunc,  pending  a  writ  of  error, 
and  the  amended  Judgment  certified  to  the 
appellate  court,  and  a  reversal  thereby  avoid- 
ed. In  the  case  before  us  the  error  wits 
purely  clerical  The  motion  of  plalntlfF  was 
not  for  a  Judgment  for  ?SS2.73,  but  for  a 
Judgment  for  that  part  of  the  first  cause  of 
action  not  controverted,  and  the  order  of  the 
court  follows  closely  this  language.  It  is  as 
follows:  "It  is  ordered  by  the  court  that 
Judgment  by  default  be  entered  herein 
against  said  defendant  upon  that  part  of 
plalntUTs  'first  cause  of  action'  not  contro- 
verted by  said  defendant's  answer,  and  let 
the  same  be  recorded  in  the  Judgment  boolc'' 
If  anything  additional  Is  necessary  to  es- 
tablish the  fact  that  the  excess  in  the  amount 
of  the  judgment  of  April  23,  1S90,  resulted 
trom  a.  mistake  on  the  part  of  the  clerk,  it 
is  to  be  found  in  the  Judgment  of  the  district 
court  rendered  on  the  30th  day  of  June,  1890, 
in  wlilcb  it  is  specifically  adjudged  that  thu 
error  in  the  form^  Judgment  resulted  entire- 
ly from  a  mistake  In  the  entry  thereof.  It 
has  been  held  by  this  court  that  a  Judgment 
"is  what  is  considered  and  ordered  by  the 


court  and  not  necessarily  what  is  entered 
by  the  clerk."  Oaynor  v.  Clements,  16  Colo. 
200,  26  Pac.  324.  Appellant  cannot  by  ap- 
pealing from  a  judgment  nevor  rendered, 
compel  this  court  to  decide  such  an  appeal, 
or  deprive  the  trial  court  of  the  power  of 
omrecting  the  unauth<»lzed  act  of  its  derk. 
In  so  far  as  the  views  expressed  in  Breene 
V.  Booth,  8  Colo.  App.  — ,  88  Pac.  1007,  are 
inconsistent  herewith,  they  do  not  meet  with 
the  approval  of  this  court  The  claim  of 
appellant  to  the  effect  that  he  has  a  right 
to  have  the  first  judgment  corrected  in  this 
court  rather  than  the  court  below,  has  no 
foundation  in  logic  or  law.  Reviews  are  had 
and  appeals  allowed  for  the  purpose  of  cor- 
recting errors  that  the  trial  court  is  unwUllng 
or  imable  to  correct  In  this  case  the  error 
was  fuUy  corrected  in  the  trial  court  and  the 
occasion  for  an  appeal  on  account  of  the 
excess  in  the  amount  of  the  judgmmt  was 
thereby  avoided. 

The  remaining  assignments  of  error  may 
be  considered  together.  They  relate  to  the 
right  of  the  court  to  enter  judgment  without 
first  disposing  of  the  demmrer  to  the  first 
defense.  Undoubtedly,  good  practice  re- 
quired a  ruling  directly  upon  this  demurrer. 
But  to  entitle  appellant  to  any  relief  in  this 
court  by  reason  of  the  omission  he  must  not 
only  show  that  aror  Intervened,  but  also 
that  he  was  prejudiced  thereby.  The  first 
defense  is  based  upon  the  failure  of  appel- 
lant, a  corporation  organized  under  the  laws 
of  another  state,  but  doing  business  in  this 
state,  to  file  a  certificate  as  required  by  sec- 
tion 10,  art  15,  Const,  and  by  sections  480, 
500,  Mills'  Ann.  St  Although  by  such  fail- 
ure aU  officers,  agents,  and  stockholders  of 
the  company  subject  themselves  to  certain 
personal  llabiUties,  it  Is  no  defense  to  the 
present  action.  In  case  of  noncompliance, 
the  penalty  of  posonal  liability  of  officers, 
agents,  etc.,  was  deemed  sufficient  by  the 
legislature,  and  will  not  be  enlarged  by  the 
courts.  This  has  been  decided  in  a  number 
of  cases.  Utley  v.  Mining  Co.,  4  Colo.  369; 
Insurance  Co.  v.  Overholt,  4  Dili  287;  Manu- 
facturing Co.  T.  Ferguson,  113  U.  S.  727,  5 
Sup.  Ct  739;  Fritts  v.  Palmar,  132  U.  a 
282,  10  Sup.  Ct  93.  In  this  case  appellee 
contracted  to  make  the  calendars  at  its  place 
of  business  in  Wisconsin,  and  deliver  them 
to  appellant  in  Colorado.  To  give  the  state 
constitution  and  statutes  the  construction 
claimed  by  appellant  would  be  to  permit  a 
state  to  regulate  commerce  among  the 
Btetes,  authcffity  for  which  is  conferred  ex- 
clusively upon  congress.  Const  U.  S  art 
1,  {  8.  See  opinion  by  Mr.  Justice  Matthews 
in  Manufacturing  Co.  v.  Ferguson,  supra. 
For  these  reasons  the  first  defense  ought  to 
have  been  held  insufficient,  and  the  demur- 
rer thereto  sustained.  The  some  result  was, 
however,  reached  upon  the  motion  for  judg- 
ment upon  the  pleadings.  The  defect  in  this 
defense  was  not  such  as  could  have  been 
cured  by  amendment  hence  appellant  It  in 
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no  way  prejudiced  by  the  course  adopted. 
The  error  In  the  proceeding  was  one  of  form, 
and  not  of  substance,  and  will  not  avalL 
ClTll  Code  1887,  |  78.  Tbe  Judgment  wlQ 
be  affirmed. 


PHILLIPPI  T.  LBBT.« 

(Supreme  Court  of  Colorado.    Dec.  22,  1893.) 

Estoppel  bt  Deid— Actiok  to  Quibt  Tni.> — 
FoasEssioN  TO  Support. 

1.  The  grantor  of  a  tract  of  land  deeded  a 
part  to  M.,  and  then  deeded  a  part  to  L.,  so 
describing  it  that  It  lapped  25  feet  on  M.'s 
part.  Snch  incorrect  description  caused  sever- 
al conflicts  in  subsequent  deeds  of  other  parts, 
and  the  grantor  requested  all  his  grantees  to 
quitclaim  to  him,  that  he  might  reconvej  to 
them  by  deeds  containing  correct  descriptions, 
which  all  the  grantees  but  L.  did.  Tbe  grantor, 
in  reconveying,  deeded  19  feet  of  the  lapped 
part  to  M.,  and  the  other  6  feet  to  L.,  and 
made  up  the  balance  of  the  25  feet  to  each  on 
the  opposite  sides  of  their  respective  parts. 
Held,  that  the  grantor  was  a  mere  condnit 
through  whom  title  passed  to  correct  a  descrip- 
tion, so  that  M.'s  quitclaim  deed  did  not  inure 
to  L.'8  benefit,  under  Gen.  St.  c.  18,  §  201, 
and  Test  the  titie  to  all  the  lapped  part  in 
him,  as  a  grantee  with  warrant  from  one 
who  subsequently  acquired  title. 

2.  The    land    conveyed    was    on    an    open 

§rairie.  L.  surveyed  the  land  described  In  his 
eed,  and  placed  stone  monuments  at  the  cor- 
ners; and  M.  subsequently  surveyed,  staked, 
and  fenced  the  land  described  in  his  deed. 
Held,  that  M.'s  possession  of  the  part  which 
lapped  was  sufficient  to  support  an  action 
against  L.  to  quiet  titie. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Valeria  R.  Phllllppl  against  John 
E.  Leet  to  quiet  titie.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  GODDARD,  J.: 

The  plaintiff  below  (appellant  here)  alleges, 
among  other  things,  in  her  complaint,  that 
she  "is  the  equitable  owner  and  in  posses- 
sion" of  a  certain  piece  of  land  situate  in 
the  northwest  quarter  of  section  1,  township 
4  south,  of  range  64  west,  19.40  feet  wide 
by  33&5S  feet  in  length;  that  defendant 
wrongfuUy  holds  the  legal  titie  to  such  land, 
and  asserts  ownership  thereof,— prays, 
among  other  things,  that  defendant  be  de- 
creed to  convey  the  legal  titie  to  her.  De- 
fmdant  denies  her  titie  and  possession,  al- 
leges titie  in  himself,  and  prays  that  the  land 
in  dispute  be  adjudged  his  property,  etc.  The 
facts,  as  admitted  In  the  pleadings  and  sus- 
tained by  the  evidence,  are.  In  substance,  as 
follows:  One  John  U.  Gabathulcr  was  the 
owner  in  fee  simple  of  a  strip  of  land  lying 
in  the  northwest  quarter  of  section  1,  town- 
ship 4  south,  of  range  64  west,  338.58  feet 
wide,  and  2,332.42  feet  long.  On  the  13th 
day  of  December,  A.  D.  1872,  he  conveyed 
by  warranty  deed  to  Alonzo  M.  Morrison  an 
acre  of  sold  lai.d,  described  by  metes  and 
bounds.    Tliat  afterwards,  and  on  the  30th 

>  Rehearing  denied,  January  15,  1894. 


day  of  June,  1873,  he  attempted  to  c 
by  warranty  deed  to  one  Ananias  B 
tjro  acres  of  said  strip,  describing  the 
by  metes  and  bounds,  but  by  mistak 
land  described  in  the  latter  conveyano 
ped  on  the  south  end  of  the  acre  tiiere 
conveyed  to  Morrison  25.1  feet  Tbi 
divers  and  sundry  other  conveyances  h< 
veyed  the  remainder  of  said  tract  of  la 
other  parties,  and  by  reason  of  incorre 
scriptions  in  the  deeds  several  conUlo 
curred.  Afterwards,  and  on  the  30th  d 
June,  1885,  Ananias  Hearon  executed  ai 
Uvered  to  the  defendant,  John  E.  Ia 
warranty  deed  describing  the  same 
theretof(»«  conveyed  to  him  by  Gabat 
That  he  (Leet)  shortly  after  dlscovere 
mistake  ttiat  had  been  made  in  th< 
scription  by  Gabathuler  to  Hearon,  his 
tor,  and  that  by  such  mistake  be  luti 
obtained  titie  to  the  full  amount  of 
Intended  to  be  conveyed  to  him,  and  lea 
of  these  other  conflicts  that  existed 
the  land  conveyed  to  other  parties,  and 
further  Informed  of  the  fact  that  then 
sufficient  land  in  the  strip  originally  b 
ing  to  Gabflthulo:  that  with  correcte 
scriptions,  would  grive  each  grantee  th 
amount  of  land  tiiat  he  dalmed,— thei 
lug  certain  hiatuses  equaling  the  amoo 
the  laps.— proposed  to  Gabathuler  to  c 
quitclaim  deeds  from  all  his  grantees,  i 
veylng  to  him  the  legal  titie,  so  thi 
(Gabathuler)  might  then  execute  quit 
de<>ds  back  to  the  respective  parties,  wit 
rect  descriptions,  and  thus  avoid  the 
fficts.  That,  in  pursuance  of  this  an 
ment,  Alonzo  M.  Morrison,  grantor  o 
plaintiff,  upon  the  understanding  that  o 
other  parties  had  executed  reconveyam 
Gabathuler  In  pursuance  of  this  arrange 
including  Leet  among  the  niuiber,  oi 
29th  day  of  September,  1885,  execute 
quitclaim  deed,  thereby  reconveylng  the 
titie  to  the  land  originally  conveyed  U 
to  Gabathuler  for  this  purpose.  All  o 
then  owners  of  the  balance  of  the  sti 
land,  except  the  defendant  Leet'  Ilk 
executed  quitclaim  deeds  to  Gabat 
whereupon,  by  quitclaim  deeds  dated 
tember  29,  1885,  Gabathuler  reconvey 
the  respective  parties  the  same  amou 
laud  they  originally  held,  with  correcte 
scriptions,  so  as  to  avoid  the  driglnal 
diets.  The  qnitdaim  deed  so  execute 
Alonzo  M.  Morrison  described  the  same 
originally  conveyed  to  him,  except  It  oi 
a  strip  5.64  feet  in  width  off  the  soutl] 
and  added  a  strip  of  5.64  feet  on  the 
end  of  this  acre,  thus  reducing  the  wld 
the  area  of  conflict  that  originally  e: 
between  the  land  hdd  by  him  and  L< 
19.46  feet  Gabathuler,  also,  on  that 
executed  a  quitclaim  deed  to  Leet  ind 
the  5.64  feet  thus  omitted  on  the  soutl 
of  Morrison's  land,  and  adding  a  strip  ot 
19.46  feet  in  width  on  the  south  of  th( 
acres  conveyed  to  Um  by  Hearon.    . 
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wards,  and  on  tb«  22d  day  of  June,  A.  D. 
1886,  Alonzo  M.  MchtIsod  conveyed  by  war- 
ranty deed  to  the  plaintiff  in  this  case  the 
land  described  in  the  quitdalm  deed  from 
Oabathuler  to  him,  -which  includes  the  sti^p 
in  controversy.  The  facts  that  are  disputed 
are  as  to  the  i>art  that  the  defendant  Leet 
took  in  the  procorement  of  the  quitclaim 
deeds  aforesaid  to  Oabathuler,  and  as  to  his 
agreement  to  peconvey  by  quitclaim  deed  as 
the  others  did.  He  admits  that  he  first  pro- 
posed the  plan  to  Gabathnler,  and,  under 
the  employment  of  Gabathuler,  interviewed 
all  the  oth«  parties,  and  urged  them  to  ^nter 
into  the  arrangement,  but  claims  that  before 
tbe  matter  was  consummated,  and  when  he 
learned  that  the  changing  of  his  lines  would 
throw  the  south  end  of  his  land  Into  what 
was  supposed  to  be  a  prospective  street,  he 
declined  to  go  further,  and  so  notified  Gaba- 
thuler, but  he  gave  no  notice  to  any  of  the 
other  parties  that  he  had  abandoned  the 
scheme.  The  evidence  on  the  part  of  plain- 
tiff is  that  he  continued  to  act  in  the  matter 
antil  the  deeds  were  executed  to  Gabathuler, 
and  that  he  accepted  the  quitclaim  deed  of 
Oabathuler  to  himself,  above  mentioned,  un- 
der and  in  pursuance  of  this  mutual  arrange- 
ment. The  court  below  found  the  issues  in 
favor  of  the  defendant,  and  adjudged  him  to 
be  the  equitable  owner  and  entitled  to  the 
possession  of  the  land,  under  and  by  virtue 
of  section  201,  c  18,  of  the  General  Stat- 
ntes  of  Colorado,  which  provides:  "If  any 
person  shall  sell  and  convey  to  another,  by 
deed  or  conveyance  purporting  to  convey  an 
estate  in  fee  simple  absolute,  any  tract  of 
land  or  real  estate  lying  and  being  in  this 
state,  not  being  possessed  of  the  legal  estate 
or  interest  therein  at  the  time  of  the  sale  and 
conveyance,  and  after  such  sale  and  convey- 
ance, the  vendor  shall  become  possessed  of, 
and  confirmed  in,  the  legal  estate  of  the  land 
or  real  estate  so  sold  and  conveyed,  it  shall 
be  taken  and  held  to  be  in  trust,  and  for  the 
use  of  the  grantee  or  vendee,  and  the  con- 
veyance aforesaid  shall  be  held  and  taken, 
and  shall  be  as  valid  as  if  the  grantor  or 
vendor  had  the  legal  estate  or  interest  at  the 
time  of  aald  sale  or  conveyance."  To  reverse 
this  decree,  plaintiff  prosecutes  this  appeal. 

B.  F.  Harrington,  for  appellant.  Bobert 
K.  Foote,  for  appellee. 

60DDARD,  X.  (after  stating  the  fticts.) 
It  Is  plainly  apparent  from  the  foregoing 
statemeat  of  facts  that  counsel  for  plaintiff, 
in  stating  her  cause  of  action,  was  under  a 
misconception  of  the  nature  of  her  title  to 
the  property  in  controversy,  and  as  to  the  re- 
lation the  defendant  bears  thereto,  and  con- 
sequently mistook  the  relief  to  which  she  is 
entitled.  The  allegation  that  she  was  but 
"the  equitable  owner,"  and  that  the  legal 
title  to  the  property  was  vested  in  defend- 
ant, Leet,  was  clearly  erroneous.  Yet,  not- 
withstanding this,  sufficient  facts  are  stated 


to  constitute  a  cause  of  action  entitling  her 
to  equitable  relief,  as  it  appears  therefrom 
that  plaintiff  Is  the  owner  of  both  the  legal 
and  equitable  title  and  in  possession  of  the 
property,  and  that  the  transuction  com- 
plained of  has  cast  a  cloud  upon  her  title. 
By  a  decided  preponderance  of  the  evidence, 
it  Is  shown  that  the  defendant,  I-icet,  was  the 
prime  mover,  and  Instrumental,  in  procuring 
quitclaim  deeds  to  be  made  by  the  various 
parties  to  Gabathuler  for  the  purpose,  as 
av«Ted,  solely  to  correct  mistakes  in  former 
descriptions,  and  that,  through  his  induce- 
ment, Morrison  executed  his  quitclaim  deed 
to  Gabathuler  for  that  purpose  only.  How- 
ever, we  regard  it  as  immaterial  what  Iicet's 
action  was  in  the  matter,  since  his  connection 
with  the  transaction  is  material,  if  at  aU, 
only  to  show  knowledge  on  his  part  (If  that 
was  necessary)  of  the  purpose  for  which  the 
<[uitclaini  deed  by  Morrison  was  executed. 
Plaintiff's  rights  are  In  no  way  dependent 
\  upon  the  agreement  alleged  to  have  been 
made  with  Gabathuler,  or  upon  what  he  did 
in  carrying  it  out,  as  she  is  not  seeking  to 
enforce  a  performance  of  that  agreement. 
Hence,  we  regard  as  of  no  moment  the  con- 
tention of  counsel  for  appellee  that  the  agree- 
ment, if  made,  was  verbal,  and  within  the 
statute  of  frauds.  The  evidence  that  Leet 
had  entered  into  such  an  agreement,  and  that 
plaintiff's  grantor,  relying  thereon,  bad  exe- 
cuted his  quitclaim  deed,  was  offered  by 
counsel  for  appellant  imder  the  mistaken  no- 
tion that  the  title  reconveyed  by  Morrison  to 
Gabathnler  had  vested  in  Leet,  and  that  It 
was  necessary  to  show  such  fraud  on  his 
part  as  would  estop  him  from  claiming  or 
withholding  the  title  from  plaintiff.  But  we 
regard  this  evidence  of  fraud  as  Immaterial, 
as  It  is  not  necessary  to  Invoke  the  rule  of  es- 
toppel, because  the  reconveyance  to  Gaba- 
thuler by  Morrison  did  not,  by  virtue  of  the 
statute  relied  on,  vest  in  him  either  the  legal 
or  equitable  title  to  the  premises.  The  legal 
and  equitable  title  being  in  Morrison  at  the 
time  he  executed  his  quitclaim  deed  of  the 
29th  of  September,  1885,  ana  he  thereby  con- 
veying only  the  legal  title  to  Gabathuler,  not 
for  the  purpose  of  reinvesting  him  with  any 
Interest  or  estate  In  the  property,  but  simply 
for  the  purpose  alMve  stated,  Gabathuler  be- 
came a  mere  conduit  through  which  such 
title  passed,  and  In  so  passing  it  could  in  no 
sense  or  mannor  inure  to  the  benefit  of  Leet 
by  reason  of  his  former  conveyance.  Gur 
statute  is  but  a  legislative  recognition  of  a 
rale  of  common  law  stated  In  Washburn  on 
Real  Property  (volume  3,  4th  Ed.,  p.  118, 
par.  60)  as  follows:  "Where  one  conveys 
lands  with  warranty,  but  without  title,  and 
afterwards  acquires  one,  his  first  deed  works 
an  estoppel,  and  passes  an  estate  to  the  gran- 
tee the  instant  the  grantor  acquires  his  title." 
But  an  exception  to  this  rule  is  stated  lu 
paragraph  51,  as  follows:  "But  if.  after  hav- 
ing made  a  conveyance  with  warranty,  with- 
out having  title,  the  estate  comes  to  him  a» 
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ft  mere  conduit  in  passing  it  from  its  ownei* 
tlirongb  bim  to  another  person,  it  does  not 
innre  to  the  benefit  of  his  original  grantee  " 
And  as  announced  in  Sinclair  y.  Jackson,  8 
Cow.  544:  "A  conveyance  to  operate  as  an 
estoppel.  It  Is  necessary  that  it  should  be  la 
the  same  right  with  the  former  one.  To 
estop,  a  conveyance  must  be  by  one  clalmtog 
under  and  la  right  of  identically  the  same 
power  and  the  same  estate  as  he  first  con- 
veyed." In  Kelley  t.  Jenness,  60  Me.  455,  It 
was  held  that:  "A  trust  estate  does  not,  like 
an  absolute  estate,  inure  to  the  benefit  of 
the  grantee  of  the  trustee,  when  the  latter 
made  the  conveyance  in  his  Individual  ca- 
pacity." It  is  unnecessary  to  multiply  au- 
thorities on  ft  proposition  so  manifestly  Just 
and  equitable.  It  follows  that  the  only  title 
which  the  defendant  has  to  any  portion  of 
the  land  comprised  in  the  original  confilct  is 
to  that  portion,  only,  conveyed  by  Gaba- 
thuler's  gnitclalm  deed  to  him.  This  deed 
includes  only  the  5.64-foot  strip,  and  no  part 
of  the  19.4d-foot  strip  Involved  In  this  con- 
troversy. The  legal  and  equitable  title  to 
the  latter  was  In  Alonzo  M.  Morrison,  and 
was  by  him  conveyed  to  plaintiff  by  his  deed 
of  June  22,  1886. 

It  Is  further  urged  that  the  plaintiff  did  not 
have  the  possession  which  is  requisite  to 
maintain  an  action  under  section  255  of  the 
Code  of  1887.  The  evidence  on  this  point 
was  that  the  land  was  open  prairie;  that  de- 
fendant, In  the  summer  of  18S5,  had  a  survey 
made  of  the  tract  described  in  bis  convey- 
ance from  Hearon,  and  placed  stone  monu- 
ments at  the  northeast  and  northwest  comers 
of  the  tract  of  land  so  described,  and  upon 
the  land  then  In  possession  of  plaintiff's  gran- 
tor; that,  before  commencing  this  action, 
plaintiff  had  her  tract  of  land  surveyed  and 
comers  staked,  and  erected  a  fence  around 
it.  Counsel  for  appellee  contends  that  plain- 
tiff, in  fencing  the  land  theretofore  surveyed 
and  marked  by  Leet,  committed  a  trespass, 
and  took  the  actual  possession  In  this  manner 
for  the  purpose  of  bringing  this  suit.  If  this 
be  true,  It  Is  Immaterial.  A  possession  so  ob- 
tained Is  Bufilclent  for  the  purposes  of  this 
action.  Mining  Co.  v.  Marsano,  10  Nev.  370; 
Reed  v.  Oalderwood,  32  Cal.  109;  Calderwood 
V.  Brooks,  45  Cal.  51»;  Gage  v.  Williams,  119 
HI.  563,  9  N.  B.  193.  Furthermore,  her  pos- 
session was  complete  without  these  physical 
acts  to  evidence  It  The  law  presumes  the 
true  owner  to  be  in  possession  until  adverse 
possession  Is  shown  to  begin.  The  acts  of 
Leet  In  placing  the  monuments  as  above  de- 
scribed did  not  constitute  a  disseisin  of  plaln- 
tlfTs  grantor,  who  at  the  time,  as  owner  In 
fee  simple,  was  In  possession;  and  the  plain- 
tiff, by  his  conveyance  to  her,  was  placed  in 
his  status,  and  at  the  time  of  the  commence- 
ment of  the  action  was  In  possession  of  the 
land,  and  entitled.  In  that  regard,  to  maintain 
the  action.  The  court  below  clearly  erred  In 
holding  that  the  plaintiff's  possession  was 
not  sufficient  to  entitle  her  to  maintain  the 


action,  and  In  adjudging  defendani 
be  the  equitable  owner  of  the  land  1 
versy,  and  entitled  to  the  possessloi 
It  appearing  beyond  dispute  that  th< 
i^the  legal  and  equitable  owner  of 
and  it  being  necessary  to  resort  to 
aliunde  the  record  to  explain  the  tn 
of  the  transaction  through  which  d 
Leet,  seemingly  obtained  a  title 
thereto,  she  is  clearly  entitled  to 
claim  of  defendant,  Leet,  adjudgec 
and  any  cloud  cast  thereby  upon  he 
moved,  by  a  proper  decree.  The  i 
the  court  below  la  therefore  reven 
direction  to  enter  a  decree  in  tu 
with  .the  views  herein  expressed.  ] 
and  decree  ordered. 


UNION  PAG.  RY.  CO.  v.  FOl 
(Supreme  Court  of  Colorada    Nov.  '. 

Obstboctioh  or  Stbibt  bt  Railroad 
— Abdttino  Own-BBS 
An  abutting  owner,  suing  a  ra 
damaees  for  misusing  a  street  bo  as  t 
it  unless  he  show  special  injury,  not 
by  the  general  pnblic,  from  the  obst 
other  parts  of  said  street  can  only  n 
the  obstruction  of  so  much  as  is  d 
front  of  bis  own  premises. 

Appeal  from  district  court  Arapa 
ty. 

Action  by  Michael  Foley  against  1 
Pacific  Railway  Company  tor  dan 
a  nuisance.  Judgment  for  plalntUC. 
ant  appeals.    Reversed. 

Teller  &  Orahood  and  0.  M.  K« 
appellant  Browne,  Pntnam  ft  Fn 
appellee. 

GODDARD,  J.  This  is  an  action 
er  damages  occasioned  by  the  una 
use  by  appellant  ot  a  public  street  ii 
appellee's  premises.  It  U  conceded 
railroad  company's  tracks  were  la' 
the  street,  and  that  the  company 
rlpht  to  operate  its  car*  thereon  for 
railroad  purposes.  The  grievance  cc 
of  Is  stated  as  follows:  "For  six  y 
defendant  has  bad  a  three-rail  trade : 
ard  and  narrow  gauge  cars  along  ' 
street  a  public  highway,  between  E 
and  Nineteenth  streets.  In  Denver,  i 
that  period  It  has  used  almost  dally 
ing  cars  on  and  for  standing,  loa 
unloading,  and  denning  cars,  so  ' 
tracks  and  streets  have  been  almost 
ously  occupied  by  cars  of  defendan 
access  from  one  side  of  said  stret 
other  has  been  rendered  Impossil 
said  railway,  at  said  point  during  a 
time,  has  not  been  used  by  defenda 
dlnary  railroad  purposes,  but  has  1 
verted  into  a  yard,  and  thereby  tl 
said  street  as  a  public  highway  has 
structed  by  defendant;  that  plalntl 
since  April  14,  1883,  has  been,  the 
fee  of  lots  16  and  17.  in  block  D, 
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Denvo-.  fronting  60  feet  on  Wynkoop  street, 
between  18th  and  lOtb  streets;  that  freigbt 
cars,  during  pnst  6  years,  have  been  almost 
continuously  left  standing  on  said  track,  in 
front  of  plaintiff's  premises,  and  have  been* 
loaded  and  unloaded  on  wagons  standing  be- 
tween the  cars  and  said  lots,  thus  prevent- 
ing teams  from  passing  and  repassing  in 
front  of  said  lots,  wtt^eby  the  use  of  said 
street  has  been  rendered  dangerous  and  in- 
convenient, and  plaintiff  has  been  damaged 
In  the  sum  of  $5,000."  No  cause  fw  recovery 
is  predicated  upon  the  occupation  of  the 
street  by  the  tracks  of  defendant  company, 
or  the  oi)erati(m  of  its  cars  thereon  for  or- 
dinary railroad  pnrpoBee;  but  the  gist  of  the 
cause  of  action  is  the  wrongful  use  of  the 
street  for  loading  and  unloading  cars  in  front 
of  platntUTs  premises,  and  thereby  shutting 
off  all  access  from  across  the  street,  and  alty- 
structing  public  travd,  by  rendering  the 
Eame  dangerous  and  inconvenient  Such 
wrongful  use  of  a  public  street  may  consti- 
tute a  imlBanoe  that  might  injuriously  affect 
tlie  right  tliat  plaintiff  has  th»'eln  as  an  own- 
er of  lots  abutting  thereon,  and  cause  Iiim 
special  private  damages,  recoverable  under 
proi>er  averment  and  proof.  But,  waiving 
the  question  whether  the  complaint  herein 
is  Sufficient  to  sustain  a  recovery  at  all,  as 
it  Is  not  raised  by  counsd  for  appellant,  we 
are  dearly  of  the  opinion  that  the  court  be- 
low erred  in  refusing  instruction  numbered 
6,  as  prayed  for  by  appdUant  From  the 
evidence  introduced,  it  appears  that  cars  of 
the  defendant  company  were  loaded  and  un- 
loaded and  cleaned  along  the  entire  length 
of  block  D,  as  well  as  in  front  of  appd- 
lee's  lots.  The  appellant  asked  the  following 
instruction,  which  was  refused:  "No.  6.  The 
court  instructs  the  Jury  that  they  are  not  to 
consider  In  any  way  the  use  of  Wynkoop 
street  and  the  track  therein  by  defendant, 
whether  proper  or  not,  except  only  so  much 
OS  is  directly  in  front  of  plaintiff's  premises; 
and,  if  plaintiff  is  entitled  to  recover  at  all, 
it  will  be  only  for  damages  suffered  on  ac- 
count of  the  Improper  use  of  that  part  of 
said  street  which  is  immediately  in  front  of 
said  premises."  It  Is  settled  in  this  state 
that  the  unlawful  obstruction  of  a  public 
street,  more  or  less  remote  front  abutting 
property,  if  it  causes  a  special  injury  thereto, 
entitlee  the- owner  of  such  property  to  a  re- 
covery therefor.  Jackson  v.  Kiel,  13  Colo. 
.378,  22  Pac.  S04.  But  the  application  of  this 
principle  is  not  invoked  by  the  pleadings  and 
evidence  in  this  case.  Theiv  Is  no  allegation 
or  proot  that  the  olistruction  of  other  por- 
tions of  Wynkoop  street,  not  in  front  of 
plaintiff's  premises,  caused  him  any  special 
or  peculiar  damage,  or  any  Inconvenience 
that  was  not  shared  by  the  public  generally. 
It  in  no  way  appears  that  Ingress  or, egress 
to  or  from  the  property  was  cut  off  or  ma- 
terially affected  by  loading  or  unloading  cars 
at  such  other  points,  and  the  dnmagc.  If 
■•ny,  was  caused  by  the  wrongful  use  of  the 


street  in  front  of  plalnllirs  propaty.  We 
think  the  recovery  should  have  been  thus 
limited,  and  the  refusal  of  the  court  below  to 
do  so  was  an  error  prejudicial  to  appellant, 
and  entitles  it  to  a  reversal  of  the  Judgment 

On  Rehearing. 
(Feb.  6,  1894.) 

PER  CURIAM.  As  indicated  l^  the  fore- 
going opinion,  there  is  a  manifest  distinc- 
tion between  an  action  by  the  owner  of 
abutting  property  for  permanent  damages 
occasioned  by  the  construction  and  operation 
of  a  railroad  through  a  public  street  in  an 
ordinary,  proper,  and  lawful  manner  and  an 
action  for  the  use  of  such  street  by  a  rail- 
way company  in  an  improper  manner.  In 
actions  of  the  former  kind,  the  damages, 
if  any,  are  for  the  diminution  in  the  market 
value  of  tlie  abutting  property  for  any  rea- 
sonable use  to  which  the  same  may  l>e  put; 
and  the  statute  of  limitations  begins  to  run 
in  such  cases  from  the  time  the  railroad  com- 
pany first  occupies  the  street  for  such  pur- 
pose. In  actions  of  the  latter  kind,  the  law 
In  respect  to  nuisances  in  the  public  high- 
way applies;  and  the  cause  of  action,  if  it 
exists  at  all  in  favw  of  a  private  party, 
may  arise  each  day  so  long  as  the  nuisance 
continues.  The  leading  cases  in  this  state 
upon  these  subjects  are  City  of  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  6,  and  Jackson 
V.  Kiel,  13  Colo.  378,  22  Pao.  504.  In  the 
latter  case,  Mr.  Justice  Helm  sustained  the 
complaint  on  the  ground  that  it  was 
"framed  upon  the  theory  of  an  unlawful 
obstruction  or  abatable  public  nuisance, 
whereby  plaintiff  suffered  a  special  and  pe- 
culiar private  injury."  In  the  present  case 
it  appears  that  a  demurrer  was  sustained 
to  the  original  complaint  apparently  on  the 
ground  tliat  the  complaint  was  framed  on 
the  theory  of  permanent  damages,  and  so 
was  barred  by  the  statute  of  limitations. 
The  amended  complaint  as  shown  by  the 
former  opinion,  was  obviously  framed  upmi 
the  theory  that  the  manner  of  occupying 
and  using  the  street  by  the  defendant  com- 
pany, in  front  of  plaintiff's  premises,  was 
a  nuisance,  from  which  plaintiff  suffered  pe- 
culiar injuries,  not  shared  by  the  general  pub- 
lic. Even  if  the  complaint  be  held  sufficient 
upon  the  latter  theory,  it  was  nevertheless 
necessary  that  the  proof  should  show,  not 
merely  that  plaintiff  was  Injured  by  use  of 
the  street  in  on  unlawful  manner,  but  that  tUe 
injury  was  different  In  kind  from  that  suf- 
fered by  the  general  public  from  the  obstruc- 
tions complained  of.  The  fact  that  plain- 
tiff had  occasion  to  use  the  street  more  fre- 
quently than  other  persons  for  purposes  of 
ordinary  travel  might  make  his  injuries 
greater  in  degree,  but  not  necessarily  differ- 
ent in  kind. 

It  has  been  strongly  urged  on  the  rehear- 
ing that  the  amended  complaint  alleges  the 
use  of  the  street  in  an  improper  manner 
the  whole  distance  between  Eighteenth  and 
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Nineteenth  streets;  but  It  Is  not  shown  by 
the  complaint  that  the  Injury  thos  occa- 
sioned to  plaintiff  differed  In  kind  from  the 
injuries  suffered  by  the  public  generally, 
except,  iterhaps,  in  that  portion  of  the  street 
directly  in  front  of  his  premises.  In  this 
respect  the  present  case  differs  from  the 
Kiel  Case.  The  court  should  therefore  have 
restricted  the  recovery  as  requested  by  the 
instruction  quoted  in  the  foregoing  opinion. 
In  Franlde  t.  Jackson,  30  Fed.  398,  cited  by 
counsel  for  appellee,  the  opinion  of  the  court 
shows  that  the  street  was  used  In  an  unlaw- 
ful and  Improper  manner  "on  the  side  of 
the  street  adjacent  to  her  [plaintiff's]  prop- 
erty, and  that  this  was  done  without  her 
consent,  and  without  compensation."  The  de- 
cision does  not  militate  against  the  views 
we  have  expressed,  but  confirms  them  in 
most  particulars.  The  petition  for  rehear- 
ing must  be  denied. 


UNION  PAC.  BY.  CO.  r.  BENSON.' 
(Supreme  Court  of  Colorado.    Nov.  22,  1883.) 

Appeal  from  district  coort,  Arapahoe  county. 

Action  by  Christina  Benson  against  the  Union 
Pacific  Railway  Company  for  damages  for  a 
nuisance.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Teller  &  Orahood  and  C.  M.  Kendall,  for  ap- 
pellant. Browne,  Putnam  &  Preston,  for  ap- 
pellee. 

PER  CURIAM.  This  action  was  brought 
by  appdlee  as  the  owner  of  lots  18  and  19,  in 
bloclc  D,  in  the  city  of  Denver,  and  is  similar 
to  the  case  of  Railway  Co.  v.  Foley,  35  Pac. 
S42.  This  case  was  tried  in  conjunction  with 
that  case,  before  the  same  jury,  and  upon  the 
same  pleadings  aud  evidence.  For  the  rea- 
sons announced  in  that  case,  the  judgment 
herein  must  be  reversed. 


EVERETT  et  al.  v.  TODD  et  al. 

(Supreme  Court  of  Olorado.     Jan.  15,  1894.) 

Vbkdob  and  Puhchaskr— Bona  Fide  Pdrohaser 
— Bev!bw  on  Appeal— CoxFLicTiNQ  Evidence. 

1.  Notice  of  an  option  for  the  purchase  of 
a  homestead  claim  before  final  entry  does  not 
bind  a  subsequent  purchaser  of  such  homestead 
claim  after  final  entry,  said  option  l>eiug  void. 
Rev.  St.  TJ.  S.  §!  2202,  22«3. 

2.  When  the  evidence  la  conflicting,  the  ver- 
dict will  not  be  disturbed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  William  R.  Everett  and  others 
against  John  W.  Todd  and  others  for  spe- 
cific performance  of  a  contract  of  sale  of 
land.  ITiere  was  judgment  for  defendants, 
and  idaintiffs  appeal.     Affirmed. 

A  B.  Seaman,  for  appellants.  H.  B.  Jolin- 
son,  tor  appeUees. 

HAYT,  O.  J.  On  the  29th  day  of  May, 
lasS,  one  John  W.  Todd  was  the  claimant, 


'  Rcbearing  denied  February  5,  1894. 


under  the  homestead  law  of  t 
States,  of  160  acres  of  land  In  Dot 
ty,  Colo.,  and  Harriette  E.  Har8« 
claimant,  under  the  pre-emption  1 
United  States,  of  an  adjoining 
Upon  this  date^  Todd  gave  a  writ 
to  the  plaintiffs,  W.  R.  Everett,  ^ 
Gray,  and  J.  C.  Carpenter,  for  th< 
of  both  of  said  tracts  of  land  for  1 
$2,100.  This  option,  by  its  terms, 
plre  <«  the  1st  day  of  August,  18i 
wards,  Mrs,  Harsel  obtained  title  ( 
filed  on  by  her,  and  the  same  wa« 
veyed  to  Todd,  and  by  Todd  to 
On  the  16th  day  of  October,  1888 
tered  the  land  claimed  by  him 
homestead  act  at  the  land  ofiSce  i 
Colo.  Thereaftar,  and  on  the  15 
November,  1888,  he  gave  a  seconc 
the  plaintiffs.  This  option  coverci 
tract  of  land  alone,  and  was  not 
the  price  mentioned  In  the  option 
sum  of  $2,100,  this  being  the  sa 
consideration  mentioned  in  the  f 
for  both  tracts.  A  part  of  this  ai 
been  paid  at  the  time  of  the  ej 
tblb  second  option.  On  or  about 
day  of  the  following  January,  Tod 
the  knowledge  of  the  plaintiffs,  co 
homestead  to  his  codefendants,  E 
son  and  H.  S.  Persee,  by  warn 
Plaintiffs  allege  that  defendant 
and  Persee  had  full  knowledge  i 
of  the  contract  bearing  date  Noi 
1888,  at  the  time  they  acquired  tit 
tiffs  demand  the  conveyance  to  th 
160  acres  of  land  upon  the  paymei 
of  the  sum  of  $1,050,  the  balance 
unpaid  under  the  option.  Issues  h 
joined  upon  the  allegations  of  the 
a  trial  to  the  district  court  result 
Ings  and  judgment  for  the  i 
Plaintiffs  appeal. 

The  district  coiurt,  from  the  evi 
mitted,  found— First,  that  both  Br 
Persee  purchased  without  notice 
istence  of  the  contract  of  Novembe 
second,  that  this  contract  was  e 
consideration  of  a  previous  lllega 
that  plaintiffs  were,  for  this  reasi 
titled  to  its  enforcement  The  la 
been  previously  conveyed  to  Bri 
Persee.  to  entitle  the  plaintiffs  t< 
for  specific  performance  it  was 
upon  them  to  show  afflrmativelj 
purchase  by  defendants  was  wltli 
the  equities  relied  upon  by  plain 
l>etween  one  claiming  record  titl 
claiming  under  a  prior  equity  or  i 
instnuuHit,  the  burden  is  on  thi 
show  actual  notice  to  the  subsei 
chaser  of  bis  rights,  or  prove  cln 
such  as  would  put  a  prudent  mai 
guard,  and  from  which  actual  not! 
inferred."  Abb.  Tr.  Ev.  716;  Bro 
kening,  64  N.  T.  76.  The  proof  ol 
lates  almost  entirely  to  the  prior 
I  May  29th.     This  option  had  exp 
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ous  to  such  notice  as  came  to  the  knowledge 
of  plaintiffs.  Tills  is  manifest  from  the  In- 
strument Itself,  which  defendants,  or  one  of 
them,  examined;  and.  In  answer  to  inquiries, 
l>oth  Todd  and  GrlfStb  informed  Bronson 
that  the  option  was  of  no  force  or  effect  In 
addition  {b  this,  the  (^tion  of  May  29th  was 
given  for  the  purchase  of  a  homestead  and 
a  pre-emption  claim,  before  final  entry,  and 
was  in  contravention  of  the  acts  of  congress, 
and  for  this  reason  was  not  enforcible.  Rev. 
St.  U.  S.  H  2262,  2263;  Brown  v.  Kennedy, 
12  Colo.  235,  20  Pac.  696;  Dawson  v.  Mer- 
riUe,  2  Neb.  119;  Oaks  v.  Heaton,  44  Iowa, 
IIC;  Anderson  v.  Carklns,  185  U.  S.  4S3,  10 
Sup.  Ct  905.  Notice  of  the  option  of  May 
29th  was  therefore  unavailing  for  any  pur- 
pose, and  was  not  even  sufficient  to  put  the 
parties  upon  inquiry.  As  the  (^tion  was 
contrary  to  public  policy,  and  void,  they  had 
a  right  to  assume  that  no  attempt  would  be 
made  to  consummate  the  fraud  by  procur- 
ing title  thereunder.  It  was  therefore  nec- 
essary for  plaintiffs  to  show  by  satisfactory 
proof  that  Bronson  and  Persee  had  notice 
of  the  subsequent  unrecorded  option.  This 
burden  was  undertaken  by  them;  but  the 
evidence  is  far  from  satisfactory,  and  Is  di- 
rectly contradicted  by  a  number  of  witnesses 
introduced  by  the  defendants.  In  this  state 
of  the  record  the  finding  of  the  district  court 
will  not  be  disturbed.  As  this  is  conclusive 
of  the  controversy,  the  judgment  must  be  af- 
firmed. 


WELLS  et  al.  v.  GILPIN.» 

<Supreine  Court  of  Colorado.    Dec.  22,  1893.) 

AnoimsT  and  Clibst— Conditional  Pbomisb 
TO  Fat  roR  Sebviobs. 
In  an  action  by  attomeys  for  services 
rendered  in  a  divorce  case  still  pending,  de- 
fendant alleged  that  plaintiffs  agreed  to  look 
for  payment  mewly  to  allowances  against  de- 
fendant's hnsbanO.  Plaintiffs  testified  that, 
when  a  part  of  the  services  had  been  rendered, 
defendant  promised  to  pay  them,  shonld  their 
application  for  oonnsel  fees  be  denied  in  the 
superior  and  supreme  courts.  It  appeared  that 
application  had  been  made  and  denied  in  t>oth 
courts.  BM  error  to  charge  that,  if  defend- 
ant promised  to  pay  them  if  they  could  not  ob- 
tain an  allowance,  no  action  would  lie  on  said 
promise  till  the  divorce  suit  were  ended. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Bbenezer  T.  Wells,  R.  T.  Mc- 
Neal,  and  J.  O.  Taylor  against  Julia  P.  Oil- 
pin  for  attMneys'  fees.  Judgment  for  de- 
fendant.   Plalntifb  appeal.   Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HAl^T,  a  J.: 

In  March,  1887,  Oov.  William  OUpIn 
brought  suit  against  his  wife,  Julia  P.  Oil- 
pin,  for  the  purpose  of  dissolving  the  mar- 
riage relation  then  existing  between  the  par- 
tlea.  Appellants  wa%  employed  to  defend 
tbat  Riit,  and,  although  there  are  other  items 


'  Rdkcaring  denied  February  a,  1894. 


In  the  account  here  sued  upon,  the  only 
charges  controverted  are  one  of  $2,500,  for 
services  in  the  divorce  proceedings  in  the 
superior  court,  nnd  a  second  item  of  $2,500, 
for  like  services  in  the  supreme  court,  and 
upon  various  interlocutory  applications  for 
custody  of  children,  counsel  fees,  etc.  Ap- 
pellee first  consulted  plaintiff  Wells  with 
reference  to  her  domestic  troubles  in  the 
year  ISTS,  and  these  consultations  continued 
I  at  intervals  until  the  institution  of  the  suit 
I  by  her  husband.  About  the  time  of  the  serv- 
!  Ice  of  the  summons  In  the  action  upon  her, 
she  had  frequent  and  extended  consultations 
with  plaintiffs  with  reference  to  the  prepara- 
tion of  her  defense.  These  consultations  ex- 
tended over  a  period  of  several  months.  The 
trial  in  the  superior  court  lasted  for  two 
full  weeks.  At  this  trial  two  of  plaintiffs 
participated,  and  were  in  constant  attend- 
ance. Various  motions  were  made  at  other 
times,  with  reference  to  the  custody  of  the 
children  and  defendant's  claim  for  alimony 
and  counsel  fees.  These  motions  were  cou- 
tested,  the  contests  occupying  fully  two 
weeks'  additional  time.  In  the  superior 
court,  plaintiff  prevailed.  Afterwards,  a  writ 
of  error  was  prosecuted  In  this  court,  and 
the  case  argued  orally  and  upon  printed 
briefs,  first  before  the  commission,  and  aft- 
erwards before  this  court  As  a  result  of 
these  proceedings  upon  error,  the  Judgment 
of  .the  superior  court  was  reversed,  and  the 
case  remanded.  See  Gilpin  v.  Gilpin,  12  Colo. 
504,  21  Pac.  612.  It  was  stiU  pending  at 
the  time  the  present  action  for  fees  was 
tried  In  the  district  court  After  the  reversal 
of  the  Judgment  in  the  divorce  proceeding, 
plaintiffs  collected  certain  costs  In  this  court 
The  amount  of  these  costs  was  credited  upon 
their  chilm  for  $5,000  for  services.  Appellee, 
instead  of  paying,  or  offering  to, pay,  for 
these  services,  denied  that  she  was  liable 
for  same,  and  demanded  the  payment  to  her 
of  the  full  amount  of  coats  paid  over  to  her 
attorneys  by  the  clerk  of  this  court  The 
answer  consists— First,  of  a  general  denial; 
second,  of  a  special  contract  to  the  effect 
that  the  services  were  rendered  under  an 
agreement  by  plaintiffs  to  receive  such  sums 
as  the  court  should  allow  against  her  hus- 
band in  payment  for  their  services,  it  being 
distinctly  understood  and  agreed  between 
plaintiffs  and  defendant,  as  It  is  alleged, 
that  defendant  should  incur  no  personal  lia- 
bility whatever  for  or  on  account  of  such 
services,  but  they  were  to  rely  wholly  and 
exclusively  on  such  allowance;  third,  a  coun- 
terclaim f<Nr  that  portion  of  the  costs,  paid 
plaintifls  for  defendant,  remaining  after  de- 
dactlng  certain  disbursements  made  by  plaln- 
tiflli  in  her  behalf.  The  replication  denies 
the  agreement  and  the  counterclaim.  Upon 
the  trial  In  the  court  below,  the  following 
Instruction  was  given  to  the  Jury,  over  the 
objection  and  exceptions  of  plaintiffs:  "(4) 
The  cotu-t  instructs  you  that  If  you  find 
from  the  evidence  that  the  plaintiffs  agreed 
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with  the  defendant  to  condnct  h«r  defense 
in  the  suit  of  William  Gilpin  against  her, 
and  to  look  to  such  sum  as  the  court  shoiUd 
allow  against  William  Gilpin  for  their  com- 
pensation, and  If  you  further  find  from  the 
evidence  that  afterwards  the  defendant 
agreed  with  the* plaintiffs  and  promised  to 
pay  them  for  their  services  In  the  event  that 
they  could  not  obtain  an  allowance  by  the 
court  against  William  Gilpin,  then  you  are 
Instructed  that  no  action  will  lie  In  favor  of 
the  plaintiffs  upon  such  agreement  and  prom- 
ise until  the  final  determination  of  said  case 
of  William  Gilpin  against  Julia  P.  Gilpin; 
and  you  are  fDrtho:  instructed  that  there 
is  no  final  determination  of  said  cause  so 
long  as  it  iB  pending  In  any  court  undeter- 
mined." The  trial  in  the  district  court  re- 
nilted  in  a  verdict  and  Judgment  for  defend- 
ant for  the  sum  of  $372.85. 

Wells,  McNeal  &  Taylor,  pro  se.  Widcott 
ft  Vaile,  for-  appdlee. 

HAYT,  O.  J.,  (after  sUtlng  the  facts.)  The 
services,  the  value  of  which  la  sued  for,  ex- 
tended over  a  period  of  two  years,  and.  In 
addition  to  the  time  given  to  preparation, 
upwards  of  30  days  were  spent  by  two  of 
plaintiffs  in  contesting  the  divorce  proceed- 
ings, and  attending  to  matters  incident  there- 
tOk  In  the  several  courts  wh«e  the  oase  was, 
from  time  to  time,  pending.  The  evidence 
shows  that  10  yeors  of  the  family  history  of 
the  parties,  In  its  varloxis  phases,  was  de- 
tailed before  the  Jnry  sitting  in  the  case,  ne- 
cessitating laborious  investigation  and  elab- 
orate preparation  on  the  part  of  counsel. 
Although  we  are  not  called  upon  to  deter- 
mine the  value  of  the  services,  we  deem  the 
foregoing  allusion  necessary  to  a  correct 
understanding  of  the  present  controversy, 
which  grows  more  particularly  out  of  the 
special  ccntract  pleaded.  It  is  admitted  that 
tlie  services  charged  for  were  performed  at 
the  instance  and  request  of  Mrs.  G<llpin;  tbB 
dalm  of  the  defendant  being  that  plalntlfFs 
agreed  to  look  exclusively  for  their  fees  to 
such  awards  as  the  court  should,  from  time 
to  time,  make  against  GK>v.  Gilpin  f<»'  coun- 
sel fees,  etc.,  in  the  divorce  proceedings. 
The  evidence  in  support  of  sach  special  con- 
tract comes  exclusively  from  Mrs.  Gilpin; 
and,  while  this  evidence  is  somewhat  vague 
and  uncertain,  we  think  there  Is  enough  In 
the  record  to  warrant  the  submission  to  the 
Jury  of  the  defendant's  claim  of  the  exist- 
ence of  such  a  CMitract,  and  therefore  the 
finding  of  the  jury  in  defendant's  favor  up- 
on this  issue  cannot  be  disturbed  in  this 
court,  unless  error  Intervene  at  the  trIaL 
We  shall  dismiss  this  evidence  from  consid- 
eration with  the  remark  that  although  the 
original  brief  filed  by  plaintiffs  in  error,  and 
also  the  answer  filed  by  defendant  in  error, 
each  purports  to  give  in  full  the  evidence 
up<«  this  question,  an  examination  of  the 
record  discloses  that  material  testimony  giv- 


en by  Mrs.  Gilpin  upon  the  snbjeet  is  » 
tlrely  omitted  from  both. 

Plaintiff  W^ls,  with  whom  alone  the  » 
gotiations  with  BIrs.  Gilpin  were  oondDcteil 
testified  that  at  one  time,  early  in  the  tn» 
action,  he  gave  it  as  bis  opinion  as  t  It*- 
yer  ttiat  Gov.  Gilpin  would  have  to  pay  to 
counsel  fees,  but  that  he  afterwards  toM  Ikt 
that  a  wife  who  had  sufllclent  means  of  her 
own  was  not  entitled  to  alimony  or  fit 
money,  and  that  her  financial  condition  ■xu 
such  that  it  would  be  imiiossible  to  com?^ 
her  husband  to  pay  anything  en  accooiit  ot 
fees.  It  appears  that,  aboat  tiie  time  «! 
these  conversations,  Mrs.  GUpIn  receirtd, 
from  the  estate  of  her  deceased  fkther,  pro^ 
erty  and  money  to  the  valne  of  over  fHx- 
000;  but  whether  Judge  Wdls"  legal  o^ 
ion  was  changed  by  this  fact  we  are  not  ad' 
vised.  He  denies  that  defendant's  promlw 
to  pay  plaintiffs  for  their  legal  serrices  •n 
In  any  way  dependent  upon  the  success  o( 
their  efforts  to  secure  an  anowanoe  fno 
Gov.  Gilpin. 

It  Is  dalmed  by  plalntUfs  that  ther  «« 
greatly  prejudiced  by  the  fourth  instnictiii 
given,  which  was  dniy  excepted  to  at  tlit 
time.  In  this  the  Jury  wore  charged  tic: 
in  the  event  of  a  finding  that  the  plaintiff 
agreed  with  the  defendant  to  eondoct  Imc 
defense,  and  to  look  to  snch  sum  only  is  tit 
court  should  allow  against  William  Cilpb 
for  their  compensation,  and  should  the;  fa- 
ther find  from  the  evidence  that  thereafts 
the  defendant  agreed  with  plaintifTs  »ii 
promised  to  pay  them  for  their  services  t: 
the  event  that  they  could  not  obtain  aa  H- 
lowance  by  the  court.  In  ewA  case  "Im  ac- 
tion will  lie  in  favor  of  the  plain  UflA  np : 
such  agreement  until  the  final  determbia'i'-': 
of  said  case  of  William  Gilidn  against  J^li 
P.  Gilpin."  Bearing  in  ndnd  that  the  cj( 
of  GUpIn  V.  Gilpin  was  then  pending  in  & 
of  the  lower  courts,  the  vlj^  of  this  inE:ni> 
tlon  is  manifest  In  effect.  It  ellniinaai 
from  contemplation  by  the  Jury  all  cois^- 
eration  of  the  new  contract  which  tlw  i^- 
dence  tended  to  establish,  iiotwltfastaB<^:.' 
the  fact  that  competent  evidence  had  Uf- 
Introduced  to  the  effect  that,  after  a  f^f- 
only  of  the  services  had  been  naderei.  '> 
defendant  promised  to  pay  plalntiSs.  P'- 
vlded  the  appllcattos  fsr  counsel  ieea  ^' 
made  and  refused  in  the  superior  coorL  i:^ 
also  in  the  supreme  court  It  appean  tb:: 
both  these  conditlMis  had  transpired  befm 
the  institution  of  the  present  action:  i«'- 
the  Jury  should  have  been  instmcted  ttt:. 
In  the  event  of  finding  that  such  a  coe". 
tlonal  promise  was  in  fact  made,  i)la!nti& 
were  entitled  to  tecaver.  The  court  s<«:^ 
to  have  entirely  oresUMAeA  the  eridft-'' 
tending  to  show  that  the  subeequent  p>'-3' 
ise.  If  made,  was  based  upon  conditioia  >: 
no  way  dependent  upon  the  faifaue  ti>  ds- 
mately  secure  counsel  fees.  The  weigt'^ 
this  evidence  was  for  the  Jnry,  and  not  f' 
the  court  to  determine^  For  error  In  virV 
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drawing  from  the  considaration  of  tbe  Jury 
iUl  question  as  to  whether  or  not  the  alleged 
subsequent  contract  bad  been  full7  compiled 
with  by  the  plaintiCto,  the  judgment  will  be 
revarsed. 


COWAN  et  al.  t.  COWAN.* 
(Supreme  Court  of  Colorado.    Dec.  22,  1893.) 

AFPSAI. — CONTIVUINO  OkDIR  — LlABIUTT  OM  Vs- 
OEKTAKINO— TeMPORABT  AUHONT. 

1.  Under  Act  1885,  f  23,  providing  that  ap- 
peal from  an  order  abiall  not  stay  proceedings 
thereon  unless  an  nndertaldng  be  glVen  to  pay 
all  costs  and  damages  adjudged  to  appellee, 
and  also  that  appellant  will  satisfy  the  order 
appealed  from  in  case  of  an  affirmance,  not  ex- 
ceeding in  amount  the  original  order,  the  un- 
dertaking does  not  cover  amounts  accruing  un- 
der an  order  providing  psyment,  every  month, 
of  a  certain  amount  as  uimony,  after  affirm- 
ance and  remittitur. 

2.  Under  an  order  for  temporary  alimony, 
including  the  allowance  to  plaintiff  of  the  use 
of  a  cwtaitt  house,  defendant  cannot  have 
credit  for  any  mon^  reoeiTed  by  plaintiff  aa 
rent  for  rooms  in  the  booea. 

Appeal  trom  district  court,  Arapahoe  coun- 
ty- 

Actkn  by  Laura  Cowan  against  Edwin 
R.  Cowan  and  others  on  an  appeal  bond. 
Judgment  for  plalntUF.  Defendants  appeaL 
Modified. 

The  other  fitcts  fully  appear  In  the  follow- 
ing atatemoit  by  OODDARD,  J.: 

On  tite  9th  day  of  November,  1889,  appellee 
instituted  tbls  action  in  the  district  court  of 
Arapahoe  coonty  to  enforce  an  alleged  liar 
bility  against  the  appellants  upon  an  under- 
taking OD  appeaL  The  facts  upon  which  ap- 
pellee predicates  her  right  to  recover  are.  In 
substance,  as  follows:  On  the  1st  day  of 
June,  1886,  In  a  certain  action  for  divorce 
then  pending  in  the  district  court  of  Arapsr 
hoe  county,  wherein  Laura  Cowan  was  plain- 
tiff and  Bdwin  R.  Cowan  was  defendant,  a 
certain  order  granting  alimony  pendente  lite 
was  made.  In  words  and  flgiu-es  as  follows: 
"It  is  ordwed,  adjudged,  and  decreed  that 
on  or  befCHre  the  15th  day  of  June,  1886,  the 
said  defendant  deposit  with  the  derk  of  this 
court  the  sum  of  $100  for  the  use  and  ben- 
efit of  the  plaintiff  for  her  costs  herein  to 
itccme,  or  which  may  accrue  In  said  cause; 
also,  for  the  plaintiff  personally,  for  her  per- 
sonal use  and  benefit,  the  sum  of  $50;  also, 
tlie  further  sum  of  $300  for  plalntifTs  conn- 
ad  and  attorney's  fees  herein,— each  and 
eyety  of  the  aforesaid  payments  to  be  made 
on  or  before  the  16th  day  of  June.  It  la 
further  ordered,  adjudged,  and  decreed  Hiat 
on  this  1st  day  of  June,  and  every  calendar 
oumtb  drft'ing  the  pendency  of  this  suit,  and  so 
until  the  further  order  of  the  court,  thedefend- 
ant  pay  to  flie  clerk  of  this  court,  for  the  plain- 
tiff persMially.  the  sum  of  $2S;  that  the  de- 
fendant also,  from  this  time  forthwith,  in  ad- 
dition to  the  monthly  allowance  doe,  furnish 
fM  the  i^aintiff  and  her  oltlldren  all  reaaon- 

*  Beliearing  denisd  February  5,  1894. 


able  food,  fuel,  and  clothing,  or  provide  for 
her  obtaining  the  same  on  his  credit,  and  al- 
low to  her  and  said  children  the  use  of  the 
house  and  residence  mentioned  In  the  plead- 
ings herein,  and  now  occupied  by  them, 
and  the  furniture  and  furnishings  therein,  as 
their  abiding  place  and  home,  without  let  or 
hindrance;  and.  In  case  of  failure  of  the  said 
defendant  to  furnish  food,  fuel,  and  clothing 
as  aforesaid,  or  to  furnish  credit  whereon 
and  whereby  plaintiff  may  procure  the  same, 
plaintiff  has  leave,  without  additional  show- 
ing, to  apply  for  an  Increase  of  the  aforesaid 
monthly  allowance;  this,  without  prejudice 
to  the  lights  of  either  party  hereafter  to 
apply  for  a  modification  of  this  order  as  tu 
aa  the  aforesaid  monthly  allowance  is  cca- 
oorned.  It  Is  further  adjudged  and  decreed 
tliat  in  case  of  failure  on  the  part  of  the  de- 
fendant to  pay  any  <me  or  more  of  the  afore- 
said simis  of  money,  or  any  monthly  allow- 
ance aforesaid,  the  plaintiff  may  have  exe- 
cution to  collect  the  aame,  with  costs  of 
issuing  said  execution,  to  be  taxed,  without 
prejudice  to  her  rights  to  proceed  against  the 
defendant  as  for  contempt"  The  defendant 
Cowan  prayed  an  appeal  from  said  order  to 
the  supreme  court,  and  on  the  14th  day  of 
June,  1886,  he  as  principal,  and  Michael  J. 
McNamara  and  J.  J.  Walley  as  sureties, 
made  and  ezecnted  the  following  undertak- 
ing: "Know  all  men  by  diese  presents,  that 
we,  Bdwin  R.  Cowan,  Michael  J.  McNamara, 
and  John  J.  Walley,  of  the  county  of  Arapa- 
hoe and  state  of  Colorado,  are  held  and  firm- 
ly t>ound  unto  Laura  Cowan  in  the  penal 
•am  of  fifteen  hundred  dollars,  for  the  pay- 
nvent  of  which,  well  and  truly  to  be  made, 
we,  and  each  of  us,  bind  ourselves,  our  heirs, 
executors,  and  administrators.  Jointly  and 
severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  at  the  dty  of  Den- 
ver, county  of  Arapahoe,  and  state  of  Colo- 
rado, this  14th  day  of  June,  1886.  The  con- 
dition <tf  the  above  obligation  is  such  that 
whereas,"  eta,  (reciting  the  substance  of  the 
order  aforesaid.)  "Now,  therefM«,  if  the  said 
Edwin  R.  Cowan  shall  pay  to  the  said  Laura 
Cowan  all  costs  and  damages  that  shall  be 
adjudged  to  her  on  the  said  appeal,  and  will 
satisfy  and  perform  the  Judgment  and  order 
appealed  from  in  case  the  same  shall  be  con- 
firmed, and  any  order  or  Judgment  the  su- 
preme court  may  render,  or  order  to  be  ren- 
dered by  the  inf^or  court,  not  to  exceed  the 
amount  or  value  of  the  original  Judgment  or 
order  aforesaid  made  and  entered  by  the  said 
district  court,  that  the  obligation  shall  be 
null  and  void;  otherwise,  to  remain  in  full 
force  and  virtue."  Afterwards,  and  on  the 
23d  day  of  December  1887,  the  order  ap- 
pealed from  was  aCBrmed  by  the  supreme 
court  16  Pac.  215.  No  further  order  or 
judgment  was  made  In  the  divorce  case  until 
the  15th  day  of  April,  1889,  when  it  was 
finally  disposed  of,  and  Judgment  rendered 
in  favor  of  plaintiff,  and  the  monthly  allow- 
ances adjudged  to  plaintiff  by^Uuu.fleder 
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of  June  1,  18SG,  continued  to  accnie  up  to 
that  date;  that  no  payment  was  made  by  tlie 
eaid  Cowan,  or  any  one  on  his  behalf,  In  pur- 
suance of  said  order,  except  the  sum  of  $100l 
Plaintiff  seeks  to  recover  from  said  defend- 
ants upon  the  said  undertaking,  not  only  the 
^300  counsel  fees,  and  the  $50  allowed  for 
plaintiff's  personal  use,  and  the  allowance  of 
|25  per  month  for  the  support  of  the  family, 
accruing  during  the  pendency  of  the  appeal, 
but  also  the  installments  which  accrued  after 
the  Judgment  of  affirmance  in  the  supreme 
court,  and  the  further  sum  of  $29.60,  costs  ad- 
judged on  the  appeaL  The  defendants  ad- 
mit the  execution  of  the  l>ond  sued  on,  and 
set  up  certain  counterclaims  on  account  of 
money  had  and  received  by  appellee  to  the 
use  of  said  Edwin  R.  Cowan  from  certain 
rents  collected,  and  moneys  paid,  subsequent 
to  the  order  of  June  1,  1886.  The  court  be- 
low rendered  Judgment  in  favor  of  appellee 
for  the  sum  of  $1,205  and  costs.  To  reverse 
this  Judgment,  defendants  below  prosecute 
thU  appeaL 

Wells,  Maoon  A  Furman,  for  api)ellant8. 
Benedict  &  Phelps,  for  appelle& 

GODDABD,  J.,  (after  stating  the  facU.) 
The  principal  question  presented  for  our  de- 
termination is  whether  appellants,  by  virtue 
of  the  undertaking  executed  by  them,  are 
liable  for  the  payment  of  the  monthly  install- 
ments that  accrued  after  the  affirmance  of 
the  order  in  the  supreme  court  We  are  un- 
aided in  our  Investigation  of  this  question  by 
any  adjudicated  case  Involving  the  same  or 
similar  state  of  facts.  The  appeal  was  had 
under  the  act  of  1885  allowing  appeals  from 
Interlocutory  orders,  and  the  decision  of  the 
question  depends  upon  the  construction  to 
be  given  to  that  act.  Section  23  of  the  act 
ptvvldes:  "Sec.  23.  An  appeal  shall  not  stay 
proceedings  on  the  judgmoit  or  order,  or 
any  part  thereof,  unless  the  appellant  shall 
cause  to  be  executed,  before  the  clerk  of  the 
court  which  rendered  the  Judgment  or  order, 
by  one  or  more  sufficient  sureties,  to  be  ap- 
proved by  such  clerk,  an  undertaking  to  the 
effect  that  they  are  bound,  in  double  the 
amount  named  In  the  Judgment  or  order,  ttut 
the  appellant  shall  pay  to  the  appellee  all 
costs  and  damages  that  shall  be  adjudged  to 
the  appellee  on  the  appeal,  and  also  that  the 
«I^eUant  will  satisfy  and  perform  the  Judg- 
vuent  or  order  appealed  from,  in  case  it  shall 
be  affirmed,  and  any  Judgment  or  order  which 
the  supreme  coturt  may  render  or  order  to  be 
rendered  by  the  inferior  coiu-t,  not  exceed- 
ing In  amount  or  value  the  original  Judgment 
or  order,  and  all  rents  or  damages  to  prop- 
erty daring  the  pendency  of  the  appeal,  out 
of  the  possession  of  wtilch  the  appellee  is 
kept  by  reason  of  the  appeal.  •  •  •"  If, !»» 
foKW  of  the  clause  in  the  condition  of  the 
undertaking,  that  "appellant  will  satisfy  and 
perform  the  Judgment  and  order  appealed 
from"  in  cose  of  an  affirmance,  the  sureties 


are  to  be  held  to  have  undertake! 
principal  should  perform  a  continu 
as  contended  by  counsel  for  appelle 
must  conclude  that  the  leglslatiire 
to  impose  a  liability  upon  sureties  0 
peals  much  more  extended  than  hi 
fore  existed  in  any  other  class  of  ai 
to  require  them  to  do  more  than  ind< 
appellee  for  such  damages  as  they 
occasioned  by  suspending  the'  eo 
of  her  remedy  pending  the  appeal 
erally  accepted,  the  object  of  an  ajE 
is  to  preserve  the  rights  of  appelle 
the  appeal,— that  is,  to  protect  hi 
any  loss  he  may  suffer  by  reason  i 
pension  of  his  remedy,  and  to  assuj 
formanceof  the  Judgment  supersed 
in  case  of  affirmance.  When,  by  re 
affirmance  of  the  Judgment  or  orde) 
from,  the  supersedeas  obtained  by 
the  appeal  bond  expires,  and  no  1 
pends  the  appellee's  remedy,  the  1 
the  sureties  attaches,  and  a  right 
tlon  against  them  accrues  for  th 
ment  of  the  Judgment  suspended 
such  damages  as  they  may  have  i 
appellee  by  postponing  his  remed 
good  reason  seems  to  exist  why 
billty  should  be  extended  beyond 
aud  after  their  interference  has 
prejudice  the  appellee's  rights.  1 
application  of  this  principle,  the  sui 
in  should  t>e  held  answerable  fo 
formance  of  the  order  appealed  ta 
far  as  its  performance  was  pre 
their  interference.  Upon  the  affli 
the  order,  apx>ellee  might  have  < 
compliance  with  Its  terms,  for  in 
sul)sequent]y  accruing,  by  execut 
proceedings  for  contempt,  as  provi 
order,  the  same  as  if  no  appeal 
taken.  We  do  not  tliink  that  a  m( 
ed  liability  than  this  was  intend 
use  of  the  language  quoted,  to  wit 
appellant  would  satisfy  and  pei 
Judgment  or  order  appealed  fro 
fairly  Inferable  that  the  legislatu 
view  only  such  orders  as  were  usi 
In  the  progress  of  the  trial  of  a 
not  an  exceptional  order  of  this 
that  imposed  a  continuing  duty,  I 
contemplation  the  performance  ol 
that  required  the  Immediate  payme 
ey,  which  had  been  superseded  by 
taking  provided  for.  Such  intentic 
feat  by  section  90  of  the  act,  wb 
provided:  "Sec.  80.  Upon  the  affi 
any  Judgment  or  order  for  the  p 
money,  the  collection  of  which  li 
part  has  laeen  superseded  by  und< 
above  contemplated,  the  court  si 
to  the  apitellee  damages  upon  tJ 
superseded,  and  If  satisfied  by 
tliat  the  appeal  was  taken  for  i 
man  siiSrl  %af^^  mm  as  damagi 
"eeding  fifteen  per  ceni.  uereoa,  i 
tar«iially  tend  to  prevent  the  tali 
peais  A>r  delay  only."   And  aecti 
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vldes  for  the  restoratton  to  appellant  of  any 
money  or  property  taken  from  blm  by  reason 
of  such  Judgment  or  order,  in  case  it  Is  re- 
versed. We  think,  tberefore,  tbe  construc- 
tion to  be  given  the  condition  of  this  luder- 
taking  is  that  the  sureties  obligated  them- 
selves that  tlieir  principal  should  perform 
tbe  order  appealed  from  in  so  far  as  the  su- 
persedeas procured  thereby  stayed  tbe  en- 
forcement of  the  same,  and  that  their  lia- 
bility cannot  be  extended  to  the  performance 
of  the  order  from  and  after  the  time  the 
supersedeas  was  discharged,  and  no  longer 
prevented  appellee  from  enforcing  the  order; 
and  that  the  court  bdow  erred  in  allowing  a 
recovery  for  such  Installments  as  accrued 
after  the  remittitur  Issued  from  the  supreme 
court. 

We  think  tbe  court  below  property  ex- 
cluded evidence  in  relation  to  rents  received 
by  appellee  for  rooms  in  the  house,  the  use 
of  which  was  allowed  to  her,  in  express 
terms,  by  the  CHrder,  and  committed  no  error 
in  disallowing  the  payments  alleged  to  Iiave 
been  made  as  a  credit  upon  the  amount  due 
under  the  order.  Tbe  judgment  wUl  there- 
fore be  modified,  and  the  court  below  di- 
rected to  enter  Judgment  for  the  amount  tbat 
had  accrued  under  the  terms  of  the  order  at 
the  date  tbat  the  remittitur  was  issued  by 
tbe  supreme  court  upon  affirmance  of  the 
order  appealed  trova,  and  also  for  the  sum  of 
$29.60,  costs  awarded  ber  on  the  appeal  in 
tlie  supreme  court   Judgment  modified. 


AHERN  T.  OREOON  TBLEPHONBJ  A  TBL- 

BORAPH  CO. 

(Sapreme  Court  of  Oregon.     Jan.  8,  1894.) 

Tblepbokk  Compaht— Injurt  vkom  Cbarosd 

Wnw— Dbobbs  or  Case. 

Where  a  telephone  company  permits  a 

wire  liable  to  become  charged  from  an  electric 

wire  to  hang  down  onto   the  sidewalk,   it   is 

bound  to  exercise  such  care  as  will  guard  the 

public  against  injury  from  it 

On  rehearing.  For  former  report,  see  33 
Pac.  403. 

LORD,  C.  J.  The  suspended  telephone 
wire,  while  it  was  charged  with  electricity 
from  contact  with  tbe  electric  wire,  was  not 
less  dangerous  than  the  electric  wire  itself 
would  have  been,  similarly  suspended  as  to 
the  street  It  was  this  condition  of  affairs 
that  led  the  court,  in  its  charge,  to  r^er  to 
electricity  generally  as  a  "subtle  and  danger- 
ous agency,"  which  required  the  "utmost  cau- 
tion to  control."  As  the  telephone  wire  was 
liable  to  become  charged  with  sucb  danger- 
ous agent,  and  thus  to  become  dangerous  to 
the  traveling  public,  tbe  duty  of  Inspecting 
and  ascertaining  the  condition  of  the  wires, 
and  whether  there  was  any  Interference 
making  them  more  dangerous  than  they  other- 
wise would  be,  was  necessarily  involved.  In 
v!ew  of  these  circumstances,  tbe  degree  of 


care  Imposed  was  commensurate  with  the 
danger.  "Due  care  is  a  degree  of  care  cor^ 
responding  to  the  danger  involved."  Cooley, 
Torts.  It  is  not  the  same  in  all  cases.  The 
term  is  relative,  and  its  application  depends 
on  the  situation  of  the  parties,  and  the  de- 
gree of  care  and  vigllanoe  wblcii  tbe  dreum- 
stances  reasonably  Impose  Where  the  dan- 
ger is  great,  a  high  degree  of  care  is  neces- 
sary, and  the  failure  to  observe  it  is  a  want 
of  ordinary  care  under  tbe  circumstances. 
Hence,  a  wire  liable  to  be  charged  with  an 
agency  so  dangerous  and  difficult  to  manage, 
while  so  located,  needed  to  be  looked  after 
with  that  degree  of  dtre  and  vigilance  as 
would  guard  tbe  public  against  liability  to 
accident  from  it  The  court  then  said:  "The 
question  is  here  submitted  to  you  whether 
It  was  negligence  or  not  to  leave  a  wire  along: 
a  public  thoroughfare  where  it  might  be- 
found  in  the  way  of  pedestrians,  or  where  it 
might  be  liable  to  be  handled  and  interfered 
with  by  boys  or  by  Irresponsible  persons." 
It  further  added:  "  'Negligence,'  in  cases  of' 
this  kind,  means  the  doing  of  some  act  which 
a  cautious  and  prudent  man  would  not  do,  or 
tbe  neglecting  to  do  some  act  which  a  cau- 
tions and  prudent  man  would  not  neglect 
Applying  those  definitions  to  this  case,  the 
inquiry  to  be  solved  by  you  is,  what  did  this 
defendant  do  that  a  cautious  and  prudent 
man  would  not  have  done,  in  connection  with 
the  wire  which  has  been  described  to  you  in 
the  testimony,  and  which  is  mentioned  in  tbe 
pleadings?"  These  Instructions,  taken  in  con- 
nection with  tbe  instructions  referred  to  in 
the  main  opinion,  we  think  fairly  present  the 
law  governing  tbe  cose. 


STATB  INVBSTMBNT  &  INS.  CO.  v.  SU- 
PERIOR COURT  OF  CITY  AND  COUN- 
TY OF  SAN  FRANCISCO  et  al.  (No.  16,- 
496.) 

(Supreme  Court  of  California.    Jan.  26,  1894.) 

iKSmUKOB  COMPAKT— AOTION  BT  ATTORMBT  GBM- 
BRAL    TO    DiaSOLVS  —  RbCBIVBB  —  FOWBB     OV 

CoDRT  TO  Appoint  —  Insolvbmot  Act  —  Cos 

PUCTIKO  BtATUTBB. 

1.  Pol.  Code,  f  600,  provides  that  when  the 
Insnrance  commlasioner  ascertainB  that  a  per- 
son engaged  in  the  insurance  business  is  in- 
solvent he  must  require  the  person  to  repair 
the  capital  stock.  Section  601  provides  that  if 
tbe  deficiency  In  stock  is  not  made  up  the  com- 
missioner shall  inform  the  attorney  general, 
who  must  commence  an  action  in  the  name  of 
the  people,  and  apply  for  an  order  requiring 
cause  to  be  shown  why  the  business  should  not 
be  closed;  and  if  sudi  person  is  insolvent  or 
the  interests  of  tbe  public  so  require,  the  court 
must  decree  a  dissolution  of  such  corporation, 
and  the  winding  up  of  its  affairs,  and  the 
distribution  of  its  effects.  Held,  that  the  court 
on  decreeing  the  dissolution  of  a  corporation 
in  such  action,  has  no  power  to  appoint  a  re- 
ceiver, or  assume  control  of  its  effects. 

2.  Code  Civil  Proc.  f  666,  empowers  the 
superior  court  to  appoint  receivers  of  a  cor- 
poration on  Its  dissalution  on  application  of 
any  creditor,  stockholder,  or  member.  Civil 
Code,  I  400,  provides  that  on  t^Q,  dissolatioD 

Digitized  by  CjOOQ  IC 


550 


PACIFIO  REPOIlTEE,Voi..  35. 


of  a  corporatioii,  "nnlew  other  persona  are  ap- 
pointed by  the  eoort,"  the  directors  or  man- 
agers at  the  time  of  ita  dissolution  are  trustees 
of  the  creditors  and  stockholders,  and  have  full 
power  to  settle  its  affairs.  Held,  that  such  stat- 
utes do  not  authorize  the  court  to  appoint  a 
receiver  of  an  insurance  company  on  dissolution 
thereof  in  an  action  Inrougbt  by  the  attorney 
general. 

3.  Insolrent  Act  1880,  {  8,  providing  for 
an  adjudication  of  involuntary  insolvency  on 
the  petition  of  five  or  more  resident  creditors, 
is  not  made  inapplicable  to  insurance  corpora- 
tions by  Pol.  Code,  §  601,  providing  for  the 
dissolution  of  snch  a  corporation  in  an  action 
brought  for  that  purpose  by  the  attorney  gen- 
eral. 

4.  Where  an  insolvent  insurance  company 
is  dissolved  on  application  of  the  attorney  gen- 
eral, the  court  has  no  power  to  appoint  a  re- 
viver to  take  charge  of  Its  effects  "during  the 
pendency  of"  an  appeal  by  the  corporation. 

5.  On  petition  of  creditors  of  an  insurance 
company  under  Insolvent  Act  1880.  the  supwlor 
court  of  San  Francisco,  department  10,  ad- 
judged such  corporation  to  be  insolvent  After- 
wards the  attorney  general  applied  in  depart* 
mcQt  4  of  such  court,  under  Pol.  Code,  f  801, 
to  dissolve  anch  corporation  for  insolvency, 
and  the  insolvency  proceedings  wa«  trans- 
ferred to  department  4.  Held,  that  such  trans- 
fer did  not  confer  on  the  court  any  greater  ju- 
risdiction in  the  action  by  the  attorney  gen- 
eral than  it  otherwise  had. 

In  bank. 

Application  by  the  State  Inyestment  &  In- 
surance Company  for  a  writ  of  prohibition 
to  the  superior  cotut  of  the  city  and  connty 
of  San  Francisco,  state  of  California,  Hon. 
J.  C.  B.  Hebbard,  Judge  thereof,  and  F.  W. 
Van  Reynegom,  commanding  respondents  to 
desist  from  further  proceeding  on  a  certain 
judgment  and  order  appointing  Van  Reyne- 
gom receiver  of  such  company,  and  direct- 
ing him  to  take  charge  of  its  property.  Pet- 
emptory  writ  granted. 

Sullivan  &  Sullivan,  for  petitioner.  W.  H. 
H.  Hart,  Atty.  Gen.,  Lindley  &  ESlckboff, 
and  Samuel  Rosenheim,  for  respondents. 

HARRISON,  J.  Application  for  writ  of 
prohljbltlon.  The  State  Investment  &  Insur- 
ance Company  was  incorporated  under  the 
laws  of  this  state  December  1,  1871,  with  a 
capital  stock  of  $400,000,  for  the  purpose 
of  doing  a  fire  insurance  business  In  the 
city  and  county  of  San  Francisco,  and  very 
soon  thereafter  organized,  with  its  capital 
stock  fully  paid,  and  commenced  the  trans- 
action of  business.  June  1,  1883,  certain 
creditors  of  the  corporation,  whose  debts  ag- 
greKated  $49,000,  filed  a  petition  In  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  setting  forth  facta  constituting 
nets  of  Insolvency  on  the  part  of  the  corpo- 
ration and  alleging  that  the  said  corpora- 
tion was  Insolvent,  and  praying  that  It  be 
adjudged  an  Insolvent  debtor.  Upon  filing 
this  petition,  the  court  made  an  order  re- 
quiring the  corporation  to  show  cause  before 
It,  in  department  No.  10,  on  the  13th  of  June, 
why  it  should  not  be  adjudged  an  insolvent 
debtor,  and  in  its  said  order  forbade  It  from 
trausferring   any   of  its  property  until  the 


furth»  ordor  of  tbe  court.  This  orde 
duly  served  upon  the  corporation,  aj 
the  return  day  thereof  It  appeared  In 
In  obedience  thereto,  and,  tbe  hearlni 
Ing  been  continued  imtil  tbe  14th  d 
July,  the  court  on  that  day  made  its 
adjudging  it  to  be  an  insolvent  debtor, 
in  the  intent  and  meaning  of  tbe  ln» 
act  of  188a  July  13,  1893,  npon  the  Inl 
tion  of  the  attorn^  general,  an  actloi 
commenced  in  said  supolor  court  t 
people  of  the  state  of  California  again 
said  corporation  and  its  directors,  und 
provisions  of  section  001  of  the  Fc 
Code,  for  Its  dissolution  and  the  wind! 
of  its  affairs  and  distribution  of  Its  t 
In  the  complaint  in  this  action  It  w 
leged  that  in  April,  1893,  the  Insurano 
mlssloner  entered  upon  an  examlnat 
the  affairs  of  the.  said  corporation,  ai 
the  10th  of  May,  as  the  result  therec 
certained  and  declared  that  on  the 
Jannary,  1893,  the  capital  stock  of  tl 
poratlon  was  impaired  to  the  extent  of 
442.73,  and  thereby  reduced  to  a  snm 
$200,000,  viz.  to  the  sum  of  $172,557.2 
that  by  reason  thereof  the  said  corpo 
was,  on  tbe  1st  day  of  January,  189 
solvent;  that  thereupon  th6  said  tnsi 
commissioner,  on  the  10th  of  May,  18 
yoked  the  certlflcate  of  authority  to  d( 
ness  as  an  Insurance  company  whlc 
been  previously  Issued  to  It,  and  re 
said  corporation  to  discontinue  the  Isi 
of  new  policies,  or  the  renewal  of  an 
vlously  Issued,  and  also  to  repair  Its  < 
stock  to  Its  original  amount,  within  6( 
thereafter,  by  an  assessment  upon  its 
holders;  that  said  corporation  failed  to 
up  the  deficiency  of  Its  capital  wlttaii 
60  days;  that  on  the  10th  day  of  Jn 
insurance  commissioner  reported  these 
to  the  attorney  general;  that  since  tJ 
day  of  January  the  business  of  said  co 
tlon  had  been  so  conducted  that  on  th 
day  of  July  its  capital  had  become  Im 
to  the  extent  of  $302,100.  Upon  filln 
complaint  tbe  clerk  of  the  court  iss 
summons  directed  to  tbe  defendants  t 
named,  and  upon  its  Issuance  tbe  Ju( 
the  court.  In  department  No.  4,  made 
der  of  Injunction  restraining  the  corpoi 
its  directors,  agents,  attorneys,  and 
ors,  and  each  of  them,  and  all  others 
In  aid  or  assistance  of  them,  from  ca 
on  any  litigation,  and  trom  Interferlni 
or  taking  possession  of  any  of  the  ast 
said  corporation,  and  appointed  the  re 
ent  Van  Reynegom  temporary  recei-v 
take  possession  of  the  assets  of  the  cc 
tion,  and  directed  that  the  corporation 
cause  before  said  court  on  the  11th  ( 
August  why  it  should  not  be  clos< 
business,  and  why  it  should  not  be  diss 
and  ita  assets  distributed  to  Its  resi 
creditors.  August  10th  the  defendan 
swered  the  complaint,  admitting  the 
vency  of  tbe  co^rporatlon,  setting  up  tt 
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ceedlngs  that  had  been  taken  against  it  npon 
the  aforesaid  petition  in  insolvency,  and  that 
It  had  been  therein  declared  and  adjudicated 
an.  inaolTeat  debtor,  and  that  soch  adjudi- 
cation had  become  final,  and  asked  that 
Its  assets  be  distributed  under  the  provi- 
sions of  the  Insolvent  act  of  1880.  Augnst 
24,  1883,  the  matter  having  been  fnlly  heard 
before  the  court,  the  Judge  rendered  his  de- 
cision. In  which  he  found  the  facts  sulistan- 
tialiy  as  alleged  in  the  complaint  and  an- 
swer, and-  also  found  as  a  fact  "that  the 
business  of  said  corporation  should  be  closed; 
that  the  interests  of  the  pubHc  so  require; 
that  said  corporation  defendant  should  be 
dissolved,  its  affairs  wound  up^  and  the  as- 
sets distributed;  that  by  reason  of  litigation 
now  pending,  and  the  race  between  credit- 
ors for  preference,  the  assets  of  said  de- 
fendant corporation  are  being  Injured  and 
wasted,  and  by  reason  thereof  distribution 
under  the  provisions  of  section  601,  Pol. 
Code,  will  be  prevented,  unless  injunction 
Issue  out  of  this  court,  and  receiver  be  ap- 
pointed to  take  possession  of  its  assets; 
that,  unless  such  injunction  issue  and  re- 
ceiver be  appointed,  irreparable  injury,  which 
cannot  be  compensated  In  damages  to  the 
state,  wiU  result,  in  that  It  will  defeat  the 
operation  and  enforcement  of  the  insurance 
laws  of  the  state  of  California."  Judgment 
was  thereupon  rendered  in  this  proceeding 
"that  said  defendant,  the  State  Investment 
&  Insurance  Company,  which  Is  a  corpora- 
tl<»  wganized  and  existing  by  virtue  of  the 
laws  of  the  state  of  California,  be,  and  the 
same  is  hereby,  dissolved;  that  the  affairs 
of  said  corporation  I>e  wound  up,  and  that  a 
distribution  of  the  effects  of  said  defend- 
ant corporation  be  made  under  the  control 
of  said  court  in  the  above-entitled  action." 
By  said  Judgment  the  court  also  appointed 
the  respondent  Van  Reynegom  as  receiver  of 
all  the  propoty,  estate,  and  effects  of  the 
corporation,  and  directed  every  person  and 
official  having  any  property  belonging  to 
it  to  deliver  the  same  into  his  possession; 
and  provided  that  such  receivw  should  have 
power  and  authority,  under  the  control  of 
the  court,  and  in  obedience  to  its  orders,  to 
hold  and  dispose  of  the  property  of  said 
corporation,  and  to  wind  up  Its  affairs  and 
distribute  its  property  and  effects.  From 
this  judgment  the  defendants  appealed'  to 
this  court  on  the  2Gth  of  Augrust,  and  on 
the  28th  of  August  the  superior  court,  upon 
the  motion  of  the  attorney  general,  made  an 
ex  parte  order  appointing  Van  Reynegom 
receiver  of  the  property  of  the  corporation, 
to  keep  and  preserve  the  same  during  the 
pendency  of  said  appeaL  From  this  latter 
order  the  corporation  also  appealed,  and  on 
tbe  30th  of  August,  after  the  taking  and  per- 
fecting of  said  appeal,  the  court  made  an- 
other order,  reciting  its  former  one  appoint- 
ing the  receiver,  and  that  he  had  qualified 
as  required  therein,  by  which  it  "finally  ap- 
pointed" him  receiver  pending  tbe  appeal. 


Beptembor  15th  the  petitioner  herein  made 
an  application  to  this  court,  setting  forth  that 
under  tiie  foregoing  orders  the  said  receiver 
claims  to  be  entitled  to  tbe  possession  of  its 
property,  and  had  made  demand  thcjrefor, 
and  that  the  snp^ior  court  had  Instructed 
said  receiver  to  demand  and  take  into  his 
possession  all  of  the  estate  and  effects  of 
the  petitioner;  and  prayed  for  a  writ  of 
prohibition  directed  to  the  respondents  here- 
in, commanding  and  directing  them  to  re- 
frain and  desist  from  further  proceeding 
upon  the  said  Judgment  or  orders  with  ref- 
erence to  any  property  of  said  corp<»^tion, 
and  from  Interfering  with  or  disturbing  the 
possession  or  control  of  the  corporation  as 
to  any  of  its  property  or  effects.  Upon  this 
application  an  alternative  writ  of  prohibi- 
tion was  issued,  and  upon  return  thereto  the 
respondents  filed  an  answer,  substantially. 
In  the  nature  of  a  demurrer  to  the  petition, 
in  which  they  contend  that  the  proceedings 
In  Insolvency  were  superseded  by  and 
merged  in  the  proceedings  for  the  dissolu- 
tion of  the  corporation,  and  that  the  court 
in  which  this  latter  proceeding  is  pending 
had  Jurisdiction  to  make  the  orders,  and  to 
wind  up  the  affairs  and  distribute  the  effects 
of  the  corporation. 

Section  8  of  the  insolvent  act  of  1880  pro- 
vides that  "an  adjudication  of  Insolvency 
may  be  made  on  the  petition  of  five  or  more 
credltOTs,  residents  of  this  state,  whose 
debts  or  demands  accrued  in  this  state,  and 
amount  In  the  aggregate  to  not  less  than 
five  hundred  doUars;  provided  that  said 
creditors,  or  either  of  them,  have  not  be- 
come creditors  by  assignment  within  sixty 
days  prior  to  the  filing  of  said  petition;" 
and  section  36  of  the  act  declares  that  "tbe 
provisions  of  this  act  shall  apply  to  corpora- 
tions," and  "whenever  any  corporation  is 
declared  insolvent  aU  Its  property  and  as- 
sets shall  be  distributed  to  the  creditors; 
but  no  discharge  shall  be  granted  to  any 
corporation."  Upon  filing  the  petition  au- 
thorized by  section  8  the  court  takes  Juris- 
diction of  the  subject-matter  of  the  insol- 
vency, and  upon  the  service  of  the  order  re- 
quiring the  alleged  insolvent  to  appear  in 
answer  thereto,  provided  by  section  9,  It 
acquires  Jurisdiction  over  the  debtor.  The 
ord«:  of  the  court  forbidding  the  debtor  to 
transfer  any  of  his  property,  which  [a  au- 
thorized by  section  8,  is  In  tbe  nature  of  a 
provisional  attachment  or  sequestration  of 
his  estate,  and  brings  it  under  the  control 
and  dominion  of  the  court  Section  12  pro- 
vides that  the  court  may,  upon  the  default 
of  the  debtor,  or  after  a  trial  upon  the  Is- 
sues In  the  proceeding,  make  an  order  ad- 
Judging  that  he  Is,  and  was  at  the  date  of 
filing  the  petition,  an  Insolvent  debtor; 
hence  this  adjudication  of  Insolvency  has 
relation  to  the  time  when  the  petition  was 
filed,  and  renders  void  any  intervening 
transfer  or  incumbrance  of  his  property. 
The  superior  court  therefore  ^Cquir^^Ju^a- 
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diction  over  the  estate  of  the  petitioner  on 
ttie  Ist  day  of  June,  when  the  petition  for 
ita  insolvency  was  filed;   and  on  the  13th  of 
Jane,  when  the  corporation  appeared  in  an- 
swer ^to  the  order  to  show  cause,  the  court 
had  acquired  entire  jurisdiction  of  the  8ul>- 
ject-matter  of  the  petition  and  of  the  In- 
solvent     The    jurisdiction     thus     acquired 
gave  to  the  court  full  authority   to   carry 
out  the  provisions  of  the  insolvent  act,  and 
to  have  the  estate  of  the  instdvent  dlstrib- 
ated  to  the  creditors  nnder  its  supervision 
and  control;  and,  if  the  conrt  had  proceeded 
in  the  matter,  and  had  distributed  the  estate 
without  interference  on  the  part  of  the  court 
which  had  Jorisdiction  of  the  proceedings 
for   the   dissolution   of  the   corporation,   it 
wonld  not  be  contended  that  its  orders  and 
judgment    would    not    be   conclusive.    The 
iasolvent  act  does   not  exclude   any   corpo- 
ration from   its  proTlstons,  but  its  declara- 
tion that  "the  provisions   of  this  act  shall 
apply    to    corporations"    includes    corpora- 
tions  organized    for   the   purpose   of    insur- 
ance  as   well   as    others.     It   is   contended, 
however,  by  the  respondents  herein  that  the 
act,  so  far  as  it  was  originally  applicable  to 
Insurance  corporations,  has  been  superseded 
by  the  provisions  of  section  601  of  the  Po- 
litical Code,  In  which  provision  Is  made  for 
the  dissolution  of  such  corporations.     It  is 
not  claimed  that  there  is  any  express  dec- 
laration  in    the  section   to  that  efTect,   or 
that   there   has   been   an   express   repeal   of 
these  provisions  of  the  Insolvent  act;   but  it 
is  urged  that  the  provisions  of  the  two  stat- 
utes are  inconsistent,  and  that,  inasmuch  as 
section  601  was  amended  in  1887,  and  is  the 
latest  legislative  declaration,   it  most   pre- 
vail over  the  Insolvent  act   of  1880.     The 
argument  from  the  relative  dates  at  which 
the  several  statutes  were  enacted  is  not  en- 
titled to  much  consideration,  for  the  reason 
that  the  substance  of  section  601,  and  all 
that   can   be   accomplished   under   Its   pro- 
visions, was  on  the  statute  boolu  for  many 
years  prior  to  the  enactment  of  the  insolvent 
net  of  1880;   the  only  change  in  the  section, 
made  in  1887,  being  to  limit  the  time  within 
which  the  attorney  general  should  Institute 
proceedings   thereunder.    If   any   argument 
is  to  be  drawn  from  the  respective  dates  of 
their  passage,  it  would  be  that,  if  there  is 
any  inconsistency  between  the  two  statutes, 
the  Insolvency  act  would  prevail  over  the 
other.    We   are,    however,    of    the    opinion 
that  there  is  nothing  inconsistent  between 
the  two  statutes,  and  that  each  is  operative 
4         over  the  principal  subject  for  which  it  was 
enacted;  that  the  provisions  of  the  insolvent 
act    embrace    insurance    corporations;    and 
that   the  provisions  of  section  601   of  the 
Political  Code  are  intended  to  secure  merely 
the    dissolution   of   a   delinquent   insurance 
corporation,    and    do   not   confer    upon    the 
court  which  decrees  the  dissolution  the  pow- 
er to  distribute  its  effects  to  the  stockholders 
and  creditors. 


The  first  legislation  in  this  state  provi( 
for  a  supervisory  control  of  the  buslnea 
insurance  was  the  act  of  March  26,  1 
(St.  1867-68,  p.  336.)  By  that  act  the  o 
of  insurance  commissioner  was  crea 
whose  duty  it  was  to  examine  into  the  fii 
cial  condition  of  all  persons  and  corporat 
who  might  desire  to  transact  the  bualnes 
insurance  within  this  state,  and  to  ii 
to  such  aa  may  be  found  to  be  in  a  eoh 
condition,  within  the  meaning  of  that  ac 
certificate  of  authority  to  transact  such  t 
ness,  and  making  it  unlawful  for  any 
poratlon  to  transact  such  business  witl 
first  receiving  such  certificate  of  autho: 
This  act  was  re-enacted  in  1872,  in  sec 
B&i  et  seq.  of  the  Political  Code,  and  n 
of  these  sections  have  since,  from  tim< 
time,  been  amended.  The  "insolvency"  o 
Insurance  corporation  wliich  will  aut 
ize  the  commissioner  to  revoke  his  cei 
cate  of  authority,  or  to  require  it  to  ref 
from  doing  business  nntil  it  shall  have 
paired  its  capital,  is  not  the  ordinary  ( 
mercial  insolvency,  bnt  is  such  as  is  def 
by  the  statute,  (Palacbe  t.  Insurance 
42  CaL  418,)  and,  so  far  as  applicable  to 
petitioner  herein,  is  defined  in  section 
of  the  Political  Code  as  follows:  "Wl 
ever  provision  for  the  liabilities  of  any 
son  engaged  in  the  business  of  fire  Insur: 
In  this  state  for  losses  reported,  expei 
taxes  and  reinsurance  of  all  outstan 
risks,  estimated  at  fifty  per  cent  of  the 
mlums  received  and  receivable  on  all 
risl£8,  would  so  far  Impair  the  capital  s 
paid  in  as  to  reduce  the  same  below 
hundred  thousand  dollars,  or  below  seve 
five  per  cent  of  said  capital  stock  pale 
such  person  is  insolvent."  St  1887,  p. 
By  section  600,  whenever  the  insurance  i 
missioner  ascertains  that  any  person 
gaged  in  the  insurance  business  is  ii 
vent,  "within  the  meaning  of  this  cbapi 
he  must  revoke  the  certificate  granted, 
require  the  person  to  repair  the  capital  tl 
of  within  such  period  as  he  may  desigi 
and  by  section  601  it  is  provided  that  in 
upon  such  requisition  the  deficiency  of  ca 
is  not  made  up  as  required  by  the  provli 
of  the  Political  Code,  the  commissioner  ) 
communicate  the  fact  to  the  attorney 
eral,  and  that  oiScer  "most,  within  tw 
days  after  receiving  such  communica 
commence  an  action  in  the  name  of  the 
pie  of  this  state  in  the  superior  oour 
the  county  where  the  person  in  que 
Is  located,  or  has  his  principal  office,  ngt 
such  person,  and  apply  for  an  order  requ 
cause  to  be  shown  why  the  business  sb 
not  be  closed;  and  the  court  must  therei 
hear  the  allegations  and  proofs  of  th< 
spectivo  parties,  as  In  other  cases.  If  it 
pears  to  the  satisfaction  of  the  court 
such  person  is  insolvent  or  that  the  inte 
of  the  public  so  require,  the  court  mus 
cree  a  dissolution  of  such  corporation, 
the  winding  up  of  its  afffUrs,  and  the  dist 
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tlon  of  tbe  effects  of  such  person;  but  other- 
wise the  court  must  enter  a  decree  annulling 
the  act  of  tbe  commissioner  in  tbe  premises, 
and  autborizlnR  such  person  to  resume  busi- 
ness." These  provisions  of  the  Political  Code 
are  of  a  governmental  character,  and  are 
enacted  by  the  legislature  in  the  discharge 
of  Its  functions  to  provide  for  the  welfare 
iif  the  people.  In  affording  security  to  them  in 
such  Insurance  as  they  may  choose  to  effect 
upon  their  property,  and  to  protect  them 
agniust  fraudulent  schemes  of  Insurance,  or 
deception  by  plausible  Inducements  which 
may  l>e  held  out  for  their  patronage.  The 
legislatnre,  in  authwizing  a  corporation  to 
be  formed  for  the  purposes  of  insurance,  has 
attached  to  It  as  a  condition  of  its  continued 
existence  that  it  shall  comply  with  the  re- 
quirements of  these  sections,  and  has  fixed 
tbe  forfeiture  of  its  charter  as  a  penalty 
for  ncmcompliance.  Its  power  to  prescribe 
sucb  conditions,  as  well  as  its  right  to  re- 
voke the  charter  or  to  dissolve  the  corpora- 
tion, is  unquestioned,  and  it  may  avail  itself 
of  such  mode  In  the  exercise  of  the  power  as 
it  may  choose.  Its  visitatorial  power -over 
tbe  corporations  of  its  creation  Is  as  ex- 
tensive ns  its  power  to  authorize  their  crea- 
tion, and  it  may  exercise  this  power  directly 
by  itself,  or  it  may  declare  a  dissolution  of 
tbe  corporation  as  tbe  result  which  shall 
follow  a  Judicial  investigation.  In  whatever 
mode  the  power  may  be  exercised,  it  is  but 
tbe  administration  of  the  legislative  power 
of  tbe  state.  In  sections  600-602  of  the 
Political  Code  the  legislature  has  conferred 
tbe  Initiatory  step  for  their  visitatorial  power 
upon  the  insurance  commissioner,  and  has  de- 
clared that  if,  upon  a  judicial  Investigation 
thereof,  it  shall  be  ascertained  that  his  acts 
have  been  authorized,  and  that  the  corpora- 
tion has  failed  to  comply  with  his  require- 
ments, a  dissolution  shall  follow.  These  sec- 
tions are  found  in  the  chapter  of  the  Political 
Code  entitled  "Executive  Officers,"  and  the 
object  of  the  action  authorized  by  section  601 
is  to  make  effective  the  acts  of  the  insurance 
commissioner  in  revoking  the  certificate  of 
authority  by  dissolving  the  corporation  for 
its  failure  to  comply  with  such  requirement 
Tbe  Jurisdiction  of  the  superior  court  to  de- 
tree  a  dissolution  of  any  corporation  exists 
only  by  virtue  of  statutory  authority.  It 
does  not  possess  this  authority  by  virtue  of 
its  inherent  general  Jurisdiction  in  equity, 
(Neall  V.  HIU,  16  Cal.  145;  French  Bank 
Caae,  63  CaL  495;  Havemeyer  v.  Superior 
Court,  84  Cal.  827,  24  Pac.  121,)  either  at  tbe 
suit  of  an  individual  (Folger  v.  Insurance  Co., 
99  Mass.  267)  or  at  the  suit  of  the  state.  (At- 
torney General  v.  Utica  Ins.  Co.,  2  Johns. 
Cb.  3710  and,  as  its  Jurisdiction  is  derived 
from  tbe  statute,  it  is  limited  by  the  pro- 
visions of  the  statute,  both  as  to  the  condi- 
tions imder  which  it  may  be  invoked  and 
the  extent  of  the  Judgment  which  it  may 
make  in  the  exercise  of  this  Jurisdiction, 
(Verplanck  t.   Insurance   Co.,   1   Edw.   Ch. 


84.)  There  is  no  provision  In  section  601 
by  which  tbe  court  is  authorized  to  appoint 
a  receiver  or  to  .tssume  control  or  man- 
agement of  tbe  estate  of  the  corporation, 
and  under  that  section  the  court  han  no  au- 
thority to  make  any  order  affecting  the 
corporation  or  its  property  until  after  it  bos 
beard  tbe  allegations  nnd  proofs  of  the  re- 
spective parties.  When  the  attorney  general 
commences  the  action,  the  only  order  which 
the  court  Is  authorized  to  make  is  one  re- 
quiring the  corporation  to  show  cause  why 
its  business  should  not  be  closed.  Until  the 
return  day  of  this  order  the  court  can  neither 
enjoin  the  corporation  from  doing  business, 
nor  can  It  disturb  It  in  the  possession  of  Its 
estate;  and  If,  upon  the  hearing  at  the  re- 
turn day.  It  shall  not  be  shown  to  the  satis- 
faction of  the  court  that  tbe  corporation  is 
insolvent,  within  the  meaning  of  the  statute. 
Its  only  function  is  to  annul  the  act  of  the 
commissioner.  The  provision  in  the  section 
that  the  court  must  also  decree  a  winding  up 
of  the  affairs  of  the  corporation  and  a  dis- 
tribution of  its  effects  does  not  declare  that 
sucb  winding  up  and  distribution  shall  be 
under  tbe  direction  of  the  court  which  has 
decreed  the  dissolution,  or,  indeed,  under  the 
direction  of  any  court,  but  merely  that  its 
affahv  shall  be  wound  up,  and  its  effects 
distributed.  In  Attwney  General  v.  Bank  of 
Niagara,  Hopk.  Ch.  354,  the  diancellor  held 
that,  even  though  proceedings  were  pending 
at  law  for  the  dissolution  of  a  corporation, 
he  had  no  authority  to  aid  tbem  by  an  injunc- 
tion, for  the  reason  that  such  action  would  be 
to  prejudge  the  question  which  was  yet  to  be 
determined  In  tbe  court  of  law.  In  Re  Boyn- 
ton  Saw  &  File  Co.,  34  Hun,  369,  it  was  held 
that  proceedings  for  the  dissolution  of  a  cor- 
poration were  purely  statutory,  and  that 
the  only  power  or  authority  which  the  court 
possessed  was  such  as  bad  been  conferred  by 
the  statute,  and  that,  as  the  statute  gave* 
no  authority  to  appoint  a  temporary  receiver, 
such  appointment  was  void,  saying:  "The 
statute  does  not  give  tbe  court  control  over 
the  corporate  property  imtll  the  decision  is 
made  upon  the  return  to  the  order  to  show 
cause."  See,  also.  In  re  Waterbury,  8  Paige, 
380;  Ward  v.  Farwell,  97  111.  615;  People  v. 
Seneca  Lake  Grape  &  Wine  Co.,  52  Hun, 
178,  5  N.  Y.  Supp.  136.  Section  400  of  the  avil 
Code  provides  that  upon  the  dissolution  of 
a  corporation,  "unless  other  persons  are  ap- 
pointed by  tbe  court,  tbe  directors  or  man- 
agers of  the  affabrs  of  sucb  corporation  at 
the  time  of  Its  dissolution  are  trustees  of  the 
creditors  and  stockholders  or  members  of  the 
corporation  dissolved,  and  have  full  power 
to  settle  tbe  affairs  of  tbe  corporation."  The 
power  of  the  court  to  appoint  other  persons, 
which  is  implied  In  this  section,  docs  not 
authorize  the  court  to  take  upon  Itself  tbe 
power  to  settle  its  affairs,  or  to  appoint  a 
receiver  for  that  purpose.  It  was  held  In  the 
Havemeyer  Case  that  the  court  in  wbicli 
proceedings  bad  been  taken  foD 
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tlon  of  th«  corporation  did  not,  by  virtue  of 
its  Jod^ment  for  a  dUsolution,  bnrc  Jurisdic- 
tion to  appoint  a  receiver  to  wind  up  the  af- 
fairs of  the  dissolved  corporation.  It  was 
said  In  that  case:  "When  a  corporation  Is 
dissolved.  Its  property  vests  in  Its  stockhold- 
era,  subject  only  to  the  claims  of  creditors, 
and  is  thereafter  held  upon  the  same  tenure, 
and  subject  to  the  same  conditionsi,  as  siml- 
l.-ir  property  owned  by  other  natural  persons. 
What  others  may  do,  they  may  do.  They 
owe  no  further  or  h'ghpr  duty  to  the  public, 
and  are  under  no  other  restraints."  Page 
378,  84  CaL,  and  page  133,  24  Pac.  The  pro- 
ceedings In  that  ca.se  were  under  section  803, 
Code  Civil  Proc,"  but  It  was  held  that  the 
provisions  of  section  400,  Civil  Code,  apply 
in  all  cases  of  dissolution,  whether  voluntary 
or  involuntary;  and  the  reasoning  therein 
and  the  conclusions  reached  are  applicable 
to  the  present  proceeding.  Each  is  a  pro- 
ceeding on  the  part  of  the  state  for  the  pur- 
pose of  revoking  the  franchise  that  had  been 
granted  to  exerdse  corporate  powers,  and 
the  function  of  the  state,  as  well  aa  Its  In- 
terest in  the  disposition  of  the  property  of 
the  corporation,  is  no  greater  in  the  one 
case  than  in  the  other.  The  power  of  a 
court  to  appoint  any  persons  in  the  place  of 
those  who  are  directors  of  the  corporation 
at  the  time  of  its  dissolution  Is  given  in  sec- 
tion 565,  Code  Civil  Proc.,  and  the  authority 
given  therein  Is  the  measure  of  its  power. 
That  section  glvea  to  the  superior  court  of 
the  county  in  which  the  corporation  carries 
on  Ita  business  authority  to  appoint  one  or 
more  persons  to  be  reoeivers  or  trustees  of 
the  corporation  upon  its  dissolution,  "on 
application  of  any  creditor  of  the  corpora- 
tion or  of  any  stockholder  or  member  there- 
of," and,  unless  such  application  Is  made,  the 
court  has  no  authority  to  make  the  appoint- 
ment. Its  jurisdiction  to  make  such  ap- 
pointment rests  upon  an  application  there- 
for by  either  a  creditor  or  a  stockholder, 
and  can  neither  be  invoked  at  the  instance 
of  a  stranger  nor  assumed  by  the  court  of 
Its  own  motion.  Bangs  v.  Mcintosh,  28  Barb. 
000.  If  there  should  chance  to  be  no  dl- 
rectora  In  office  at  the  time  of  the  dissolution, 
or  If  for  any  reason  the  dlrectora  of  the 
corporation  ought  not  to  be  Intrusted  with 
the  subsequent  control  of  its  affairs,  the  court 
can  appoint  othere  in  their  place,  (Civil  Code, 
i  2289;)  but  the  persons  so  appointed  be- 
come trustees  In  the  place  of  the  directors, 
and  with  the  same  powers  and  responsibil- 
ity that  are  conferred  by  section  400  upon 
the  dlrectora  in  office  at  the  time  of  Its  dis- 
solution. 

The  only  parties  to  the  present  action  are 
the  people  of  the  state  and  the  ddlnquent 
corporation.  When  the  object  for  which  the 
action  is  authorized^he  revocation  by  the 
state  of  the  franchise  which  it  conferred— 
has  been  accomplished,  there  would  natural- 
ly be  no  further  action  for  the  court  to  per- 
form.   The  state  has  no  interest  in  either 


I  the  assets  of  the  corporation  or  Ux 
I  and  when  it  has  secured  the  disscdt 
the  corporation  Its  functions  in  the 
:  have  ceased.  See  People  v.  Cement ' 
i  X.  Y.  144,  29  N.  B.  947.  The  StatO 
not  authorize  either  the  attorney  gei 
the  insurance  commissioner  to  exerc 
further  direction  or  control  la  the  al 
the  dissolved  corporation,  or  in  the  « 
tion  of  its  assets;  nor  has  the  state 
of  its  o0cera  any  Interest  in  having  t 
I  ton  receive  from  the  assets  of  the  i 
tlon  the  amounts  In  which  It  may  be  1 
to  them;  and  it  is  no  concern  of  tj 
how  or  when  the  assets  of  the  cor] 
shall  be  divided  between  the  stock 
Notwithstanding  the  decree  of  dlst 
the  property  still  belongs  to  the  stock 
and  the  ri^t  to  wind  up  the  affain 
corporation  and  to  distribute  its  el 
given  by  the  statute  to  the  directc 
they  can  be  deprived  of  this  conti 
the  property  of  the  corporation  onlj 
instigation  of  a  creditor  or  stockhol 
must  be  considered  that  the  insolven 
which  the  dissolution  of  the  corp<H- 
authorized  under  section  601,  PoL  I 
a  statutory,  and  not  an  actual,  iaat 
and,  as  the  liabilities  of  an  Insurai 
porntlon  are  contingent  upon  a  fntur 
rather  than  an  existing  indebtednesi 
the  watchfulness  which  the  commlsi 
required  to  exercise  over  the  corpon 
would  rarely  happen  that  an  Insunu 
poratlon  which  was  In  actual  bnslnes 
be  actually  Insolvent,  except  some  gr 
Oagration  had  exhaiisted  its  resource 
It  is  also  to  be  observed  that  in  the  co 
In  the  present  instance  there  Is  no 
of  actual  Insolvency,  other  than  the 
ment  of  the  capital  stock  of  the  corp 
nor  Is  there  any  reference  therein  to 
the  credltora  of  the  corporatlwi,  ex 
It  may  be  inferred  from  the  redtal 
finding  above  quoted.  If  In  tect  1 
poratlon  Is  only  technically  in.s(dvaD 
is,  insolvent  within  the  definition  gl 
the  statute,— no  reason  can  be  assign 
the  court  should  Interfere  with  the  i 
ment  of  Its  bustness.  The  propoiy 
corporation  still  bdongs  to  the  MtoA 
and  It  would  require  an  express  si 
declaration  to  that  effect  to  authorize 
in  a  proceeding  wherein  the  onl,v  par 
without  any  Interest  in  this  propert] 
sume  to  Itself,  ot  to  take  from  thi 
control  and  management  thereof. 
have  the  same  right  to  the  control  < 
property  as  has  any  other  indlTldu 
the  court  is  not  authorized  to  take  n 
protection  the  Interests  of  those  who 
seA  to  Invoke  its  aid  for  themselves. 
When  the  appeal  from  the  }ndgm< 
perfected,  its  execution  was  suspendi 
the  determination  of  the  appeal,  (Hai 
V.  Superior  Court,  supra,)  and  wh 
appeal  Is  pending  the  court  cannot  c 
to  execution^Wiavt^^ppfJjif  its  Judgm 
jigitizcd  by ' 
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tUorlzIng  the  appointment  of  a  receiver.  The 
effect  of  an  appeal  from  a  Judgment  when 
the  proceedings  thereon  are  stayed  Is  to  pre- 
serve the  rights  of  the  parties  to  the  contro- 
versy In  the  same  condition  as  they  were 
prUxe  to  the  entry  of  the  Judgment  Dewey 
r.  Superior  Court,  81  Cal.  64,  22  Pac.  333; 
Dulln  V.  Coal  Co.,  98  Cal.  304,  33  Pac.  123. 
As  the  court  could  not  take  the  estate  of 
the  corporation  Into  Its  custody,  or  exercise 
any  cMitrol  over  it,  before  the  Judgment  of 
dissolution,  It  could  have  no  property  un- 
der Its  control  which  It  was  anthorlzed  to 
"preserve"  pending  the  appeal  from  Its  Judg- 
ment; but,  if  It  could  appoint  a  receiver  to 
take  the  appellant's  property  from  its  custo- 
dy and  keep  it  in  his  iK>sscsslon  during  the 
pendency  of  the  appeal.  It  would  exercise  an 
authority  after  the  Judgment  greater  than 
it  possessed  before  Its  entry,  and  the  effect 
of  the  appeal  would  thus  be  destroyed.  For 
this  reason  the  court  had  no  Jurisdiction  to 
appoint  Van  Reynegom  as  receiver  of  the 
effects  of  the  corporation  "during  the  penden- 
cy of  the  appeaL"  The  transfer  of  the  pro- 
ceedings in  insolvency,  after  the  order  of 
adjudication  had  been  made,  from  the  de- 
partment in  which  they  had  been  pending 
to  the  department  in  which  the  action  for 
dissolution  was  pending,  did  not  confer  up- 
on the  court  any  greater  Jurisdiction  In  the 
latter  matter  than  it  previously  had  had. 
Bach  of  these  proceedings  was  statutory  In 
its  cliaracter,  and  was  to  be  conducted  in 
the  manner  and  within  the  limits  prescribed 
by  the  statute  under  which  it  had  been  in- 
stituted. The  application  of  the  petitioner 
must  be  granted,  and  the  writ  of 'prohibition 
made  peremptory. 

We    concur:     BEATTT,    0.    J.;    McPAR- 
LAND,  J.;  DEHAVBN.X;  FITZGERAIiD,  J. 


HARRISON  V.  HEBBARD.  Judge.    (No. 

15,492.) 
(Supreme  Court  of  California.  Jan.  25,  1894.) 
IxBDBASCB— Dissolution  of  Cobpobi.tion  —  Con- 
tempt— Violation  op  Void  Urdkk. 
In  an  action  by  the  attorney  general  to 
dissolve  an  insolvent  insurance  company  the 
court  has  no  authority,  on  decreeing  dissolution, 
to  appoint  a  receiver,  and  restrain  such  corpora- 
tion, its  directors,  agents,  attorneys,  creditors, 
etc.,  from  carrying  on  any  litigation,  and  from 
interfering  with  or  taking  possession  of  any  of 
its  assets:  and  disobedience  to  such  order  does 
not  constitute  contempt. 

In  bank. 

Application  by  Rol)ert  Harrison  for  a  writ 
of  pi\)hil)ition  to  J.  B.  C.  Hebbard,  Judge  of 
the  superior  court  of  the  dty  and  county  of 
San  Francisco,  to  prohibit  respondent  from 
tiesring  a  certain  order  to  pctitlf)ncr  to  show 
<rftuse  why  he  should  not  be  adjudged  guilty 
of  contempt,  and  punished  for  disregarding 
a  certain  wder  made  by  respondent  Writ 
{minted. 


Edward  R.  Taylor  and  O.  W.  Cross,  for 
petitions.    A.  Ruef,  for  Respondent 

HARRISON,  J.  Application  for  writ  of 
prohibition.  The  matters  embraced  herein 
are  closely  connected  with  those  Involved  in 
State  Inv.  &  Ins.  Co.  v.  Superior  Court,  35 
Pac.  549,  Gust  decided,)  and  the  facts  there- 
in stated  heed  not  be  here  repeated.  The 
petitioner  hcrdn,  as  attorney  for  certain 
creditors,  filed  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  their  peti- 
tion in  involuntary  insolvency  against  the 
State  Investment  &  Insurance  Company,  a 
corporation.  The  hearing  of  the  petition  was 
set  for  the  10th  day  of  June,  1893,  in  depart- 
ment 10  of  that  court,  betore  Hon.  W.  H. 
Levy,  J.,  and  was  continued  from  that  date 
until  July  14th.  On  the  13th  of  July  an  ac- 
tion was  commenced  in  the  same  court  by 
the  people  of  the  state  against  the  State  In- 
vestment &  Insurance  Company;  and  at  its 
commencement  the  respondent  herein,  who 
presided  over  department  4  of  that  court, 
made  an  order  "that  until  further  order  in 
the  premises  said  defendant  corporation,  its 
directors,  agents,  attorneys,  and  creditors, 
and  each  of  them,  and  their  agents,  attor- 
neys, and  solicitors,  and  all  others  acting  in 
aid  or  assistance  ot  them,  be,  and  are  here- 
by, restrained  from  carrying  om  any  litiga- 
tion, and  from  interfering  with  or  taking 
possession  of  any  of  the  assets  of  said  cor- 
poration." When  the  hearing  of  the  pjo- 
ceedings  In  Insolvency  came  on  before  the 
court  in  department  10,  on  the  14th  of  July, 
the  making  of  this  order  of  Injunction  was 
brought  to  the  attention  of  the  court  and  of 
the  petitioner  herein,  but  the  petitioner  dis- 
regarded the  order,  and  proceeded  with  the 
application  in  tnsoivency,  and  obtained  from 
the  court  ta  the  department  in  which  those 
proceedings  were  pending  an  order  adjudg- 
ing the  corporation  to  be  an  insolvent  debt- 
or. Upon  an  affidavit  of  these  facts  having 
been  brought  to  the  attention  of  the  Judge 
who  had  issued  the  order  of  injunction,  he 
caused  an  order  to  be-sared  upon  the  pe- 
titioner herein  requiring  him  to  show  cause 
why  he  should  not,  on  account  of  those 
facts,  be  adjudged  guilty  of  contempt  and 
punished  therefor.  The  present  appllcadon 
is  to  prohibit  the  respondent  from  hearing 
the  said  order  to  show  cause,  or  taking  any 
steps  theretmder,  upon  the  ground  that  in 
so  doing  the  court  is  proceeding  in  excess  of 
its  Jiulsdictlon.  In  State  Inv.  &  Ins.  Co.  v. 
Superior  Court  we  have  held  that  In  the  ac- 
tion brought  by  the  people  against  the  cor- 
poration for  Its  dissolution  the  statute  has 
not  conferred  upon  the  court  any  authority 
to  take  charge  or  management  of  the  effects 
of  the  said  corporation;  that  it  has  no  au- 
thority to  appoint  a  receiver  pendente  lite, 
and  that  upon  the  entry  of  the  Judgment  of 
dissolution  its  functions  in  the  action  are  at 
an  end;  and  that  It  has  no  authority  to  as- 
sume the  distribution  of  Qie  ^c£ta-v^|^e 
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corporation  and  the  winding  up  of  Its  af- 
fairs. Under  tliese  principles  it  follows  that 
the  order  of  injunction  Issued  by  the  court 
at  the  commencement  of  the  proceedings  for 
the  dissolution  of  the  corporation  was  with- 
out authority,  and  that  the  petitioner  was  not 
guilty  of  any  contempt  in  disregarding  the 
same.  The  subsequent  order  of  the  court  re- 
quiring him  to  show  cause  why  he  should 
not  be  punished  for  violating  this  orier  is 
equally  without  authority,  and  it  follows  that 
his  petition  for  a  writ  of  prohibition  must  be 
granted;  and  it  is  so  ordered. 

We    concur:    BEATTT,    0.    J.;  McFAR- 
LAND,  J.:  DB  HAVEN,  J.;  FITZGERALD,  J. 


LOS  ANGELES  COUNTY  t.  LANKER- 
SHIM.    (No.   19,235.) 

(Supreme  Court  of  California.    Jan.  24,  1894.) 

CODMTT  Tkbasdbbr— Liabilities— Patmbnt  of 
Warrants. 

Where  the  law  requires  all  county  school 
moneys  to  be  apportioned,  and  the  warrants 
drawn  on  the  special  funds,  a  finding  that  a 
payment  of  a  school  warrant  was  made  from 
the  general  school  fund  is  not  equlTalent  to 
a  finding  that  the  warrant  was  not  drawn  on 
any  special  fnnd,  so  that  the  treasurer  was  lia- 
ble for  an  illegal  payment. 

In  bank.    On  petition  for  rehearing.    Re- 
hearing denied. 
For  main  opinion,  see  35  Pac.  15S. 

PER  CURIAM.  Response  to  petition  for 
rehearing.  The  principal  point  decided  in 
this  case  was  tliat  the  county  treasurer, 
when  he  has  no  notice  of  the  illegality  of  the 
demand,  or  of  the  fact  that  no  requisition 
has  been  made  upon  the  auditor,  or  of  any 
other  fact  to  put  him  upon  inquiry,  may 
safely  pay  a  warrant  drawn  upon  the  school 
fund,  if  it  is  In  due  form,  and  bears  the  gen- 
uine signature  of  the  auditor  or  his  deputy; 
and  the  judgment  of  the  superior  court  was 
reversed  on  the  findings,  because,  while  they 
show  that  the  money  here  in  controversy 
was  paid  by  the  treasurer  out  of  the  school 
fund,  on  what  purported  to  be  a  warrant  for 
the  amount  so  paid,  they  do  not  show  that 
such  warrant  was  not  genuine  and  in  due 
form,  and  do  not  show  any  other  fact  that 
ought  to  have  deterred  the  treasurer  from 
making  the  payment  on  presentation  of  the 
warrant  In  theh:  petition  for  a  rehearing, 
counsel  for  respondent  contend  that  this 
proposition,  conceding  its  soundness,  has  no 
application  to  this  case,  because  the  findings 
show  that  the  payment  was  made  from  the 
general  school  fund,  whereas  the  law  is  that 
ail  county  school  moneys  must  first  be  ap- 
portioned to  the  several  school  districts,  and 
all  requisitions  made  and  warrants  drawn 
upon  tliH  $;p(>c!nl  funds  so  created;  from 
wMlch  they  argue  that  the  warrant  In  this 
case,  having  been  drawn  upon  the  general 


school  fund,  (meaning,  we  suppooe,  tl 
apportioned  scho<d  moneys,)  bears  up 
face  the  evidence  of  Its  illegality.  Bi 
fact  that  the  money  was  paid  from  tl 
apportioned  school  fund,  while  it  m; 
evidence  that  the  warrant  was  not  ( 
upon  any  special  or  district  fund,  is  no 
elusive  evidence  of  such  fact,  and  stl 
Is  it  the  equivalent  of  a  finding  to  that 
The  finding  only  means  that  the  tre 
charged  the  payment  against  the  schoo 
without  specifying  the  district,  and 
quite  consistent  with  this  fact  to  suppoi 
the  warrant  may  have  been  properly  ' 
against  the  fund  of  some  particular  d 
In  short,  the  Judgment  is  aroneous,  b 
not  supported  by  findings  definite  am 
elusive  as  to  one  point  essoitial  to  t 
bility  of  the  defendant  Conceding,  w 
deciding,  that  the  law  governing  the 
sitiou  of  county  school  moneys  is  as  re 
ent  states  it,  a  warrant  drawn  upon  th 
eral  fund  would  be  illegal  on  its  fao 
not  merely  illegal  in  a  technical  sens 
would  carry  evidence  that  it  was  not 
upon  any  lawful  demand  or  requlslttoi 
the  county  superlnteadent  We  hai 
held  or  Intended  to  Intimate  that  the  ti 
er  and  his  sureties  would  not  be  llal 
money  paid  on  such  a  warrant  But, 
other  hand,  if  the  warrant  was,  as  - 
sume,  regular  on  Its  face,  and  bore  tli 
uine  signature  of  the  auditor,  we  do  noi 
that  the  amount  paid  can  be  recovered 
action  merely  because  the  payment  wai 
ged  to  the  wrong  account  Upon  a  nev 
the  facts  as  to  the  warrant  may  be  i 
and  the  findings  so  framed  as  to 
whether  it  was  legal  on  Ita  face  or  no 
hearing  denied. 


Ex  parte  AH  CUE.     (No.  21,<H1.] 
(Supreme  Court  of  California.     Jan.  26, 

ConsTiTCTiojiAi,  Law— Btatb  Cbisbse  Exc 
Act — Vauditt. 
Act  March  20,  1891,  (St  1891,  jp 
Intended  to  prohibit  Chinese  from  comii 
the  state,  and  to  prescribe  the  terms  on 
those  residing  in  the  state  may  remain  ot 
between  different  points  in  the  state,  is  : 
flict  with  Const  U.  S.  art.  1,  |  8,  givl 
general  government  authority  to  regnlat 
merce  witit  foreign  nations,  and  is  void. 

In  bank. 

Petition  by  Ah  One  for  a  writ  ot  1 
corpus  to  secure  his  discharge  from  ft 
tody  of  the  chief  of  police  of  the  dt 
county  of  San  Francisco.  Writ  grante 
petitioner  discharged. 

Thos.  D.  Riordan  and  Harvey  S.  Bro\ 
petitioner.   Atty.  Gen.  Hart,  for  respo 

Per  curiam.  The  petitioner  was 
date  of  the  Issuance  of  the  writ  here 
prisoned  by  the  chief  of  police  of  the  d 
county  of  San  Francisco,  charged  wl 
alleged  crime  of  "unlawfully  coming  : 
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Ing,  and  remaining  within  the  limits  of  the 
state  of  California,"  in  violation  of  an  act 
of  the  legislature  of  this  state  approved 
March  20,  1891.  (St  1891,  p.  185,)  entitled 
"An  act  to  proUblt  the  coming  of  Chinese 
persons  into  the  state,  whether  subjects  of 
the  Chinese  empire  or  otherwise,  and  to  pro- 
Tide  for  registration  and  certificates  of  resi- 
dence, and  determine  the  status  of  all  Chinese 
persons  now  resident  of  this  state,  and  fix- 
ing penalties  and  punishments  fn:  violation 
of  this  act,  and  providing  for  deportation  of 
criminals."  The  main  purpose  of  this  act,  as 
shown  by  Its  title  and  by  its  provisions,  is 
to  prohibit  Chinese  persons  from  coming  Into 
the  state,  and  also  to  prescribe  terms  and 
conditions  upon  which  those  residing  within 
the  state  shall  be  permitted  to  remain  or 
travel  between  different  points  In  the  state. 
The  power  thus  attempted  to  be  exercised  is 
one  which  bdongs  exclusively  to  the  general 
government  by  virtue  of  its  authority  to  reg- 
ulate commerce  with  foreign  nations,  (sec- 
tion 8,  art  1,  of  the  constitution  of  the  United 
States,)  relatiug,  as  it  does,  to  a  subject-mat- 
ter In  which  all  the  people  of  the  United 
States  are  conoemed,  and  not  alone  those  of 
the  state  of  CaUfomia.  Congress,  in  the  ez- 
erdAe  of  Its  constitutional  power,  has  pre- 
scribed the  terma  upon  which  the  Oilnese 
now  here  shall  be  permitted  to  remain  within 
the  United  States;  and  It  is  beyond  the  pow- 
er of  the  state  to  Impose  any  further  condi- 
tions. Ah  Kow  V.  Nunan,  5  Sawy.  063.  See, 
also,  Chinese  Exclusion  Case,  130  U.  S.  604, 
9  Sup.  Ct  623;  Pong  Tue  Ting  v.  U.  a,  149 
U.  S.  711,  712,  13  Sup.  Gt  1016.  The  statute 
under  which  the  petitioner  is  held  is  so  plain- 
ly In  excess  of  the  power  of  the  state,  and 
In  conflict  with  the  constltntion  of  the  United 
States,  that  any  extended  discussion  of  its 
provisions  is  wholly  unnecessary.  The  petl- 
tloner'la  discharged. 


Bz  parte  LIPPMAN.     (Na  21,045.) 
(Supreme  Court  of  (^Ufomis.    Jan.  26,  1894.) 

In  bank. 

Petition  by  one  Lippman  for  a  writ  of  habeas 
corpus  to  secure  his  discharge  from  the  custody 
of  the  chief  of  police  of  the  dty  and  county  of 
Ran  Frandaco.  Writ  granted,  and  petitioner 
discharged. 

Thos.  D.  Riordan  and  Harvey  S.  Brown,  for 
petitioner.    Atty.  C)«n.  Hart,  for  respondent 

PER  CURIAM.  Upon  the  authority  of  Bx 
parte  Ah  Cue,  36  Pac.  656,  (Na  21,041,  just  de- 
cided by  this  courts  the  petitioner  is  discharged. 


Bx  parte  LIPPMAN.     (Na  21,044.) 
(Supreme  Court  of  California.     Jan.  26,  1894.) 

Id  bank. 

Petition  by  Oeorge  Lippman  for  a  writ  of 
habeas  corpus  to  secure  his  discharge  from  the 
custody  of  the  chief  of  police  of  the  city  and 


county  of  San  Frnncisco.     Writ  granted,  and 
petitioner  discharged. 

Thos.  D.  Riordan  and  Harvey  S.  Brown,  for 
petitioner.    Atty.  Qen.  Hart,  for  respondent 

PER  CURIAM.  Upon  the  authority  of  Bs 
parte  Ah  Cue,  36  Pac.  566,  (Na  21,041,  th« 
opinion  in  which  has  been  this  day  filed,)  the 
petitioner  is  discharged. 


NORTHERN  COUNTIES  INV.  TRUST,  lim- 
ited, V.  CADMAN  et  al.     (Na  19,271.) 

(Supreme  (3ourt  of  California.     Jan.  29,  1894.) 

ExEconoN— 8alb  of  Real  Estatx— Fdblicatiox 
or  NoTioa— RiOBT  or  SHSKirr  to  Sblbct  Nbws- 

PAPER. 

Where,  before  sale  of  real  property  on  ex- 
ecution, notice  thereof  must  be  published  "in 
some  newspaper"  of  the  county,  if  there  be  one, 
(Code  Civil  Froc.  !  692,)  and  an  officer  selling 
without  such  notice  forfeits  $500  to  the  ag- 
grieved party,  liesides  actnal  damages,  (section 
003,)  the  sheriff,  and  not  the  plaintiff,  has  the 
right  to  select  the  newspaper  in  wtuch  such 
notice  shall  l>e  published. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Orange  county; 
J.  W.  Towner,  Judge. 

Action  by  the  Northern  Ck>untles  Invest- 
ment Trust.  Limited,  against  John  Cadman 
and  others,  in  which  there  was  a  judgment 
for  plaintiff,  and  an  execution  issued.  From 
an  order  denying  plaintlfTs  motion  for  an  or- 
der directing  the  sheriff  to  publish  notice  of 
sale  of  real  estate  on  such  execution  In  a 
newspaper  designated  by  Its  attorney,  plain- 
tiff appeals.     Affirmed. 

Smith  &  Winder  and  Victor  Montgomery, 
for  appellant  F.  O.  Daniel  and  Ob&s.  S.  He- 
Kelvey,  for  respondents. 

VANCLIEF,  C.  This  appeal  Is  from  an  or- 
der made  after  judgment  denying  plaintilTs 
motion  for  an  order  directing  the  sheriff  to 
publish  notice  of  sale  of  real  estate  on  exe- 
cution in  a  certain  newspaper  selected  and 
designated  by  plaintlfTs  attorneys.  The  rec- 
ord contains  no  pai-t  of  the  judgment  roll, 
nor  anything  to  show  the  nature  of  the  ac- 
tion, the  substance  of  the  judgment  w  the 
form  or  substance  of  the  execution,  except 
that  it  required  the  sheriff  to  sell  real  prop- 
erty "under  a  decree  and  writ  rendered  and 
Issued  berdn,"  and  placed  in  th«  sheriff's 
hands  by  plaintiff's  attorneys  for  service, 
with  their  written  instructions  to  publish  no- 
tice of  the  sale  in  the  newspaper  designated. 
The  bill  of  exceptions  shows  that  the  mo- 
tion was  supported  by,  and  heard  upon,  the 
affidavit  of  one  of  plaintUTs  attorneys  alone, 
the  material  substance  of  which  Is  that  hav- 
ing contracted  for  the  publication  of  the  no- 
tice in  a  daily  paper,— the  Dally  Evening 
Blade,— be  gave  the  sheriff  "wrlttm  Instruc- 
tions, signed  by  affiant  and  his  associat* 
counsel,  requesting  and  directing  said  sheriff 
to  advertise  said  notice  of  sale  of  said  prop- 
erty  In  the  Dally   Evening  Bl^e  for  the 
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lene^th  ot  time  required  by  tbe  statntef'  bat 
that  the  sheriff  ignored  and  disregarded  said 
Instmctions.  and  commenced  the  publication 
of  said  notice  in  the  Weekly  Gazette,  a  week- 
ly paper  published  In  the  same  county, 
(Orange,)  having,  as  affiant  Is  Informed  and 
belleTes,  a  circulation  "of  about  four  hun- 
dred," whereas  he  is  informed  and  believes 
the  Daily  Blade  has  a  circulation  "of  abotit 
seven  hundred."  "That  the  Judgment  In  this 
case  is  for  a  large  sum,  and  pLiintlfl  will  be 
put  to  heavy  costs  in  connection  with  the 
sale  of  said  land,  and,  as  plaintiff  is  a  non- 
resident, it  wishes  to  avoid  the  necessity  of 
bld(Unr  In  said  land,  or  any  part  thereof, 
and  to  secure,  if  possible,  purchasers  at  said 
sale  who  will  take  said  property  at  such  fig- 
ures as  will  Justify  the  plaintiff  in  permitting 
them  to  buy  the  same."  Counsel  for  appel- 
lant state  In  their  brief  that  the  action  was 
to  foreclose  a  mortgage,  and  that  the  decree 
was  one  of  foreclosure  "in  the  usual  form," 
and  that  "a  copy  of  said  decree,  with  a  writ 
for  the  enforcement  of  the  same,  was  Issued 
by  the  clerk,  •  •  •  and  delivered  by  ap- 
pellant's counsel  to  the  sheriff,"  with  the 
aforesaid  written  Instructions,  but  give  no 
further  information  of  the  contents  of  the 
decree,  or  of  the  "writ  for  the  enforcement  of 
the  same."  It  may  therefore  be  presumed 
or  assumed,  as  against  the  appellant,  that  the 
execution  conformed  to  that  part  of  section 
684  of  the  Code  of  Civil  Procedure  which 
provides  that  "when  tbe  Judgment  requires 
the  sale  of  property  the  same  may  be  en- 
forced by  a  writ  reciting  such  Judgment,  or 
tbe  material  parts  thereof,  and  directing  the 
proper  officer  to  execute  the  judgroent  by 
making  the  sale  and  applying  the  proceeds 
in  conformity  therewith."  Newmark  v. 
Cbapman,  53  CaL  55a  Section  602,  Code 
Civil  Proa,  provides:  "Before  the  sale  of  the 
property  on  execution,  notice  thereof  must  be 
given  OS  follows:  *  *  *  8.  In  case  of  real 
property,  by  posting  a  similar  (written)  notice 
•  *  *  In  three  public  places  of  the  town- 
sliip  or  dty  where  the  property  Is  sitnated, 
and  also  where  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof  once  a  week 
for  the  same  period.  In  some  newspaper  pub- 
lished in  the  coimty.  If  there  be  one."  And 
by  section  683  It  is  enacted  that  "an  officer 
selling  wiUiout  tbe  notice  prescrllied  by  the 
last  section  forfeits  five  hundred  dollars  to 
the  aggrieved  party,  in  addition  to  his  actual 
damages."  It  is  admitted  that  these  sections 
apply  to  sales  on  execution  of  foreclosure  de- 
crees; and  it  is  clear  that  they  enjoin  upm 
the  sheriff  both  the  duty  and  the  resiransibll- 
ity  of  posting  and  publishing  the  notices  of 
sale  as  prescribed,  which  injunction  neces- 
sarily implies  the  duty  and  responsibility  ot 
sdeeting  the  places  where  the  notices  are  to 
be  post«;d,  and  the  newspapers  in  which  they 
are  to  be  published,  since  they  are  not  sped- 
fled.  He  Is  required  to  post  the  notices  In 
three  public  places  in  the  township,  eta, 
and  to  publish  them  In  some  newspaper  in 


the  county  once  a  week,  under  a  heat 
alty,  besides  his  responsibility  for  all 
ages.  Hie  i>enalty  and  responsibility 
consistent  with  the  alleged  authority 
plaintiff  to  dictate  the  places  or  pai 
which  the  notices  are  to  be  publlshe 
consistent  only  with  his  duty  and  po 
determine  and  select  the  places  and  n 
pers  in  which  to  publish  the  required  i 
Bichardson  v.  Tobin,  45  CaL  31;  Con 
San  Mateo  v.  Maloney,  71  CaL  206,  1 
53;  Publishing  Co.  v.  Whitney,  97  Cj 
32  Pac.  237;  In  re  O'Sullivan,  84  CaL 
Pac.  281.  Moreovo',  the  requirement 
tice  of  sales  on  execution  Is  quite  as 
for  tbe  benefit  and  protection  of  the  < 
ant  as  of  the  plaintiff;  and  the  defe 
if  not  insolvent,  ultimately  pays  the  e 
of  publication.  Why  Is  not  he,  at 
equally  with  tiie  plaintiff,  oitltled  to 
to  the  sheriff  how  and  wh«re  he  sha 
lish  notice  of  sale?  And,  if  equally  ei 
who  is  to  decide  when  th^  dtsagi 
think  the  order  should  be  affirmed. 

We  concur:   TEMPLE,  C;  BELCH 

PER  CURIAM.  For  the  reasons  gl 
the  foregoing  opinion,  the  order  ai 
from  is  affirmed. 


CRAia  V.  SAN  BERNARDINO  INV 
(No.  19,262.) 
(Supreme  Court  «f  Calif  otnia.     Jan.  25, 

jDDeHENT— Br  DSFACLT— VAOATnta 

A  Judgment  by  default  ia  prope 
cnted  where  defendant  was  misled  by  a 
ment  by  plaintiff,  a  lawyer,  that  the  i 
deoce  of  his  codefendants  extended  his  t 
answering. 

Commissioners'  decision.  Departm 
Appeal  from  superior  oonrt,  San  Bern 
county;   George  E.  Otis,  Judge. 

Action  by  John  W.  Craig  against  t] 
Bernardino  Investment  Company  and 
for  the  value  of  certain  shares  of  stock 
investment  company.  From  an  order 
ing  a  Judgment  by  default,  plaintiff  a] 
Affirmed. 

Willis  &  Cole  and  Ooodall  &  Leonai 
appellant    Harris  &  Gregg,  for  respoi 

TEMPLE,  C.  This  appeal  Is  from 
dee  vacating  and  setting  aside  a  defat 
Judgment,  and  permitting  the  defends 
answer.  The  application  was  based  on 
grounds,  one  of  which  was  that  the  ( 
was  through  excusable  neglect,  and  th« 
was  upon  terma  Suit  was  brought  to 
er  the  value  of  certain  shares  of  tl 
porate  stock  of  the  corporate  defenda 
the  ground  that  the  said  drfwidant  r 
to  transfer  the  shares  on  its  books,  am 
a  new  cortiflcate  to  plaintiff,  who  w 
purchaser  and  assignee  of  the  stock, 
mons  was  sep«d  upon,  tbe  secretary 
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corporation,  who  was  also  a  director,  and  it 
doea  not  appear  that  any  other  officer  of 
the  corpMutlon  was  aware  ot  the  contro- 
yamy.  The  secretary,  as  he  states  In  his 
affidavit.  Inquired  of  the  plaintiff,  who  Is  a 
lawyer,  if  the  fact  that  some  of  the  defend- 
ants resided  in  another  county  wonld  give 
all  defendants  80  days  within  which  to  an- 
swer, and  was  Informed  that  It  woold.  For 
this  reason  he  did  not  at  once  refer  the  mat- 
ter to  an  attorney,  but  waited  until  he  could 
see  the  regular  attorney  of  the  corporaUcm, 
who  resided  at  Los  Angeles.  But  for  this 
assurance,  he  would  have  answered  In  time. 
This  is  m(Mre  than  a  moe  mistake  of  law. 
The  agent  of  the  ovporate  defendant  was 
misled,  unlntoitionally  no  doubt,  by  the  op- 
posite party.  Plaintiff  should  not  be  allowed 
to  profit  by  this,  even  though  It  was  with  no 
design  of  gaining  an  unfair  advantage. 
There  Is  a  sufficient  showing  of  merits.  The 
affidavit  shows  that  the  corporation  never 
did  refuse  to  transfer  the  stock,  and  that  the 
plaintiff  lias  obtained  a  judgment  for  (71,- 
750  for  stock,  which  was  not  then,  and  has 
not  bem  since,  of  the  value  of  more  than 
$2,05a    I  think  the  ordo'  should  be  affirmed. 

We  «»cnr:    BBLGHER,  O.;  VANCIilffiE', 


PBB  G1TBIAM.  For  the  reasons  given  In 
the  foregoing  oplniMt,  the  order  appealed 
from  is  affirmed. 


WUiSON  V.  SAMTTBI^  et  al.  (No.  16,333.) 
(Supreme  Court  of  California.     Jan.  26,  18&4.) 

Department  2.  Appeal  ftom  superior  court, 
city  and  county  of  San  Francisco;  Bugene  R. 
Oarber,  Judge. 

Actlen  by  J.  H.  Wilson  against  D.  Samuels 
and  another.  For  former  report  see  36  Paa 
14a    Modified. 

Naphtally,  Freldenrlch  A  Ackerman  and 
A.  O.  Eels,  for  appellants.  Geo.  D.  Collins, 
for  respondent 

PER  GT7RIAM.  The  Judgment  heretofore 
rendered  in  this  court  on  December  26,  1893, 
is  hereby  modified  so  as  to  read  as  followa: 
"Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trlaL" 


FEROTTSON  v.  McBEAM.     (No.  18,232.) 
(Supreme  Ooart  of  California.     Jan.  22,  1894.) 
Plsadixo — BumonNOT   ov  Coiaa.Aii(T— Revikw 

ox  APPBAL — CONIUOTIKa  BVIDBNCB  —  A0T10!7 
OK  CoimUCT— BvinSNOB— COMPBTBNOT— Habk- 
LBSH  EkBOB. 

1.A  complaint  alleging  that  plaintiff  de- 
manded payment  of  a  specified  sum,  that  d^ 
fendant  refased  payment  and  that  the  sum  la 
due  and  anpaid,  sufficiently  alleges  nonpayment 
of  the  sam  alleged  to  be  dua 


2.  Where  the  evidence  la  conflicting,  the 
verdict  should  not  be  disturbed. 

3.  Plaintiff,  having  made  a  contract  to  pur- 
chase land  from  C,  assigned  it  to  dtfendant, 
who  agreed  to  pay  plaintiff  a  certain  sum  if  he 
purchased  the  land  from  C.  Held,  In  an  action 
to  recover  such  sum,  that  It  was  competent  to 
show  the  circumstances  attending  the  matcinz 
of  the  contract  of  assignment;  it  being  disputed 
whether  C.'s  sale  of  the  land  to  defendant's 
stepson  was  under  the  contract  between  C.  and 
plamtifl,  and  the  relations  between  defendant 
and  his  stepson  in  regard  to  the  entire  transac- 
tion being  a  material  issue  raised  by  the  plead- 
ings. 

4.  It  was  proper  to  deny  defendant's  motion 
to  strike  out  plaintiff's  evidence  as  to  couvpr. 
sations  with  a  third  person,  not  in  the  presence 
of  defendant,  and  to  retain  such  evidence  till 
plaintiff's  evidence  was  in,  as  other  evidence 
might  show  that  such  third  person  was  author- 
ized to  represent  defendant. 

6.  Evidence  that  a  third  person  agreed  to 
pay  plaintiff  a  part  of  the  sun  sued  for  was 
properly  excluded,  since  defendant  could  not  be 
relieved  from  his  written  obligation  by  such 
person's  agreement  to  pay  it,  unless  plaintiff 
released  him. 

8.  Evidence  that  defendant's  stepson  told 
another  person  that  he  was  representing  defend- 
ant, and  was  ready  to  consummate  the  trade, 
was  competent  to  show  that  the  purchase  was 
made  under  the  contract  aaaigned  to  defendant. 

7.  It  was  also  competent  to  corroborate  de- 
fendant's statement,  after  the  sale,  that  he  had 
purchased  the  property. 

&  The  possessloa  and  production  by  defend- 
ant's stepson,  at  the  time  of  the  transaction,  of 
the  assignment  of  the  contract  by  plaintiff  to 
defendant,  were  competent  to  show  that  he  was 
defendant  8  agent. 

9.  The  admission  of  testimony  that  plaintiff 
said  defendant  was  represented  by  his  stepson 
at  the  sale  was  not  cause  for  reversal,  when 
plaintiff  had  already  testified  to  the  circum- 
stances connected  with  the  assignment  of  the 
contract,  and  that  the  stepson  was  a  party  to 
the  assignment,  though  it  was  not  so  stated 
therein. 

10.  Plaintiff  having  made  the  contract  with 
O.  personally,  and  having  assigned  it  to  defend- 
ant, evidence  tiiat  plaintiff  made  the  contract 
with  C.  at  the  request  of  one  R.  was  properly 
excluded,  as  such  fact  would  not  alter  defend- 
ant's liability. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  cotm- 
ty;   E.  S.  Torrance,  Judge. 

Action  by  M.  L.  Ferguson  against  Alez- 
ando'  McBean  on  contract  for  the  sale  of 
lands.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Hendrlck  &  Younkin  and  B.  Orosaman,  for 
appellant  Roweli  &  RowcU  and  Hunsaker, 
Britt  &  (Soodrlcb,  for  respondent 


HATNBS,  O.  This  action  was  originally 
brought  against  McBean  and  A.  V.  Bills. 
The  defendants  demurred  to  the  original 
complaint  upon  the  ground  tliat  Bills  was 
improperly  joined  as  a  defendant  The  de- 
murrer was  overruled,  and,  upon  the  trial, 
plaintiff  bad  judgment  Upon  appeal  by  de- 
fendants it  was  held  that  the  demurrer 
should  have  been  sustained,  and  the  judg- 
ment was  reversed,  with  leave  to  the  plaintiff 
to  amend' her  complaint  See  91  Cal.  64,  27 
Pbc  618.    Respondent  thereupon  dlsmlssei) 
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the  action  aa  to  Bills,  and  amended  her  com- 
plaint In  the  matters  made  necessary  by  the 
dismissal  of  the  action  as  to  Bills,  but  re- 
tained, In  substance,  all  of  the  allegations 
contained  in  the  original  complaint  connect- 
ing Bills  with  the  transaction.  For  a  state- 
ment of  facts  of  the  case,  see  the  opinion  of 
Mr.  Chief  Justice  Beatty  upon  the  former  ap- 
peal, 01  Cal.  66,  27  Pac  518. 

The  only  questions  presented  upon  this  ap- 
peal which  were  not  disposed  of  by  the  for- 
mer appeal  arise  upon  a  demurrer  to  the 
amended  complaint,  and  upon  certain  speci- 
flcations  of  insnfflciency  of  the  evidence  to 
justify  the  findings  of  fact,  and  upon  excep- 
tions to  the  admission  and  exclusion  of  evi- 
dence. The  demurrer  to  the  amended  com- 
plaint was  properly  oyerruled.  The  allega- 
tions that  plaintiff  demanded  payment  of  a 
specific  sum,  that  defendant  refused  to  pay 
said  sum,  "and  that  the  same  is  now  due 
and  unpaid,"  sufficiently  allege  the  nonpay- 
ment of  the  sum  alleged  to  be  due  from  the 
defendant  to  the  plaintiff.  As  to  the  suffi- 
ciency of  the  evidence  to  justify  the  findings 
of  fact  in  the  several  particulars  specified  by 
appellant.  It  is  sufficient  to  say  that  upon 
each  of  these  findings'  the  evidence  was  ma- 
terially conflicting,  and,  under  the  numerous 
decisions  of  this  court,  cannot  be  disturbed. 

The  respondent,  called  as  a  witness  in  her 
own  behalf,  was  asked  by  her  counsel  the 
following  question:  "State  the  circumstances 
attending  the  making  of  the  contract  be- 
tween you  and  McBean,  set  out  in  the  com- 
plaint, wherein  you  assigned  to  McBean 
your  Interest  In  the  contract  theretofore 
made  by  you  with  the  Colton  Land  &  Water 
Co."  It  was  objected  by  appellant  that  the 
question  was  irrelevant  and  immaterial,  and 
not  in  issue  in  the  case;  that  the  contract 
was  in  writing,  was  set  out  in  the  complaint, 
and  its  execution  admitted  by  the  answer; 
and  that  evidence  was  Inadmissible  under 
those  circumstances  to  prove  either  Its  con- 
tents or  the  circumstances  under  which  it 
was  executed,  or  that  any  other  persons  were 
parties  to  the  same;  and  that  the  contract  is 
not  ambiguous.  The  objection  was  properly 
overruled.  There  were  other  questions  In  is- 
sue beside  the  terms  and  execution  of  the 
contract  signed  by  McBean,  and  as  to  which 
the  circumstances  attending  the  making  of 
the  contract  of  assignment  to  McBean  were 
both  relevant  and  material.  One  of  these 
questions  was  whether  the  sale  and  convey- 
ance of  the  property  by  the  Colton  Land  & 
Water  Company  to  Bills  was  under  the  con- 
tract between  the  Colton  Land  &  Water 
Company  and  respondent  If  the  circum- 
stances called  for  by  the  question  tended  to 
elucidate  the  matter  above  suggeested,  it  was 
material  and  competent  So,  too,  the  rela- 
tion between  McBean  and  Bills  in  reference 
to  the  entire  transaction,  and  each  part  ot 
it,  was  a  material  matter  put  in  issue  by  the 
pl<>adingB,  and,  the  issue  being  material,  any 


competent  evidence  tending  to  snstali 
sue  on  the  part  of  the  plaintiff  was 
The  motion  to  strike  out  all  the  an 
the  foregoing  question,  "except  sncb  ] 
as  pertain  to  the  identification  of  1 
tract,"  was  also  properly  denied.  Ii 
essential  to  the  admissibility  of  evide] 
it  should  prove  the  issue  under  whi 
offered.  It  is  only  necessary  that  11 
tend  to  prove  the  issue,  or  some  pai 
We  think  the  answer  clearly  tended 
tain  a  material  Issue,  and  was  tl 
properly  retained. 

Respondent  was  asked  certain  quae 
chief  as  to  conversations  with  Bills 
the  presence  of  McBean,  to  which  ob 
were  made.  The  court  overruled  tl 
Jectlons,  saying  that  "any  conversati 
Bills  does  not  bind  McBean  unlea 
connected  with  It  It  is  only  a  que 
the  order  of  proof,  and  it  may  as  w< 
In  one  time  as  another."  Defendan 
wards  moved  to  strike  oat  all  the  te 
of  this  witness  relating  to  the  conve 
that  she  had  with  Bills,  on  the  gron 
no  authority  from  McBean  had  beei 
authorizing  Bills  to  act  as  his  agent 
manner,  and  that  her  testimony,  so  1 
relates  to  Bills,  is  wholly  Irrelevant 
material,  which  moticm  was  denied, 
fendant  excepted.  The  motion  to  Bt 
was  premature,  and  was  properly 
The  conrt  did  not  abuse  its  discretion 
mittlng  the  evidence  to  be  given, 
stage  of  the  case.  It  involved  only  t 
er  of  the  court  to  control  the  order  o 
and,  even  conceding  that  the  testln 
this  witness  did  not  then  tend  to  sh( 
Bills  was  anthcKized  to  represent  1 
if  It  did  not  show  that  it  was  not  so 
Ized,  it  was  proper  to  retain  it  unti 
plaintiff's  evidence  was  in,  as  other  e 
might,  and  as  we  think  did,  show  ' 
was  so  authorized. 

Upon  cross-examination  the  plaint 
asked:  "Whose  (1,000  was  that  tb 
paid  for  the  first  payment?"  An  o) 
on  the  part  of  the  plaintiff  was  susta 
which  the  defendant  excepted.  TbI 
was  settled  upon  the  first  appeaL 
Cal.  73.  27  Pac.  61&  Besides,  If  th 
erred  In  sustaining  this  objection,  it  v 
dered  harmless  by  subsequent  evidei 
this  11,000  was  furnished  to  her  by  1 

Plaintiff  was  asked,  upqn  cross-e: 
tlon,  the  following  question:  "Did 
agree  to  pay  you  some  portion  of  tbe 
or  the  whole  of  Itr*  Plaintirs  o1 
was  properly  sustained.  The  defend 
entered  into  a  written  obligation  to  i 
money  demanded,  and  could  not  be  ) 
from  that  obligation  by  Raynor's  agi 
to  pay  it,  unless,  in  consideration 
agreement,  the  plaintiff  released  1/ 
and  this  was  not  included  in  the  quest 
proposed  to  be  shown. 

Tbe  testimony   of  Mr.   Mlntzer    tl 
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property  was  sold  to  Bills  uuiUt  the  con- 
tract made  with  plaintiff  was  both  material 
and  relevant.  'ITie  conrersatlon  between 
Bills  and  Mlntzer,  testified  to  by  the  latter, 
In  which  Bills  said  he  was  there  represent- 
ing McBean,  and  was  ready  to  consummate 
the  trade,  was  competent  and  material  (or 
the  purpose  of  showing  that  the  purchase 
was  made  under  the  contract  assigned  to 
McBean  by  the  plaintiff.  The  absence  of 
McBean  did  not  affect  the  testimony  upon 
that  point,  at  least  As  to  Its  bearing  on 
tlie  Question  of  Bills'  agency  for  McBean,  It 
corroborated  the  statement  of  McBean,  made 
to  the  witness  after  the  sale,  "that  he  had 
become  the  purchaser  of  the  property;  that 
he  meant  to  put  in  larger  pipes."  So,  too, 
the  possession  and  production  by  Bills,  at 
the  time  of  the  transaction,  of  the  assign- 
ment of  the  contract  by  plaintiff  to  McBean, 
was  a  circumstance  which  tended  to  prove 
that  he  was  the  agent  of  McBean,  and  cor- 
roborated his  statement  that  he  represented 
McBeen. 

The  subsequoit  conversation  between 
Mintzer  and  McBean  in  regard  to  the  sale 
of  lots  made  by  Mlntzer  after  the  contract 
with  plaintiff,  and  before  the  conveyance  to 
Bills,  was  also  relevant  and  material.  As 
urged  by  counsel,  there  was  no  issue  In  the 
case  as  to  who  was  entitled  to  these  lots,  or 
the  proceeds  of  them;  but  the  fact  that  Mc- 
Bean raised  a  question  In  regard  to  them, 
and  claimed  the  unpaid  portion  of  the  money 
for  which  they  were  sold,  was  very  cogent 
and  convincing  evidence  of  three  impcH-tant 
facts  in  controversy,  namely:  (1)  That  the 
purchase,  by  whomsoever  made,  was  made 
under  this  contract,  as  otherwise  no  possible 
claim  could  be  made  for  lots  sold  after  the 
date  of  the  contract,  and  before  the  sale  on 
July  13th;  (2)  that  McBean  was  the  real 
purchaser  at  that  sole;  and,  If  so,  (3)  that 
Bills  was  In  tact  his  agent  in  the  transaction. 
His  Interest  in  these  lotscouid  only  have  been 
acquired  "under  the  contract  and  by  the  sale 
made  by  the  C!olton  Land  &  Water  Company 
ostensibly  to  Bills.  It  does  not  affect  the 
force  of  this  evidence  that  Raynor  had  an  in- 
terest In  the  purchase,  and  that  Bills  also  rep- 
resented him,  for,  so  far  as  the  Colton  Land 
&  'Water  Cornxmny  and  the  plaintiff  were 
concerned,  he  could  serve  Raynor  only  as 
the  agent  of  McBean,  who  held  the  sole  title 
to  the  contract.  The  objection  to  the  testi- 
mony of  {he  witness  Mlntzer  that  Mrs.  Per- 
fnison  told  him  that  Bills  was  there  to  rep- 
resent McBean  does  not  appear  to  have  been 
sutliclently  presented  to  the  court  below;  but 
assuming  it  to  have  been  properly  taken,  the 
answer  of  the  witness  do<>s  not  Justify  a  re- 
versal of  the  judgment.  The  plaintiff  had 
already  testified  to  the  circumstances  con- 
fii>i-tod  with  the  assignment  of  the  ramtract 
to  McBean,  and  that  Bills  was  in  fact  a 
party  to  the  assignment,  though  not  so  ex- 
pressed In  It  She  had  given  evidence,  as 
had  also  the  witness  upon  the  stand,  tend- 
v.35J'.no.5— 36 


Ing  to  show  the  agency  of  Bills.  Besides, 
If  it  were  conceded  that  the  court  erred  In 
overruling  defendant's  objection  to  this  testi- 
mony, It  Is  dear  that  the  error  was  harmless, 
as  the  testimony  abundantly  shows,  as  we 
have  just  seen,  that  Bills  was  In  fact  the 
agent  of  McBean.  The  fact  of  the  agency 
being  sufficiently  established  by  other  testi- 
mony, and  especially  by  the  conduct  and  dec- 
larations of  the  defendant  himself,  he  could 
not  be  Injured  by  testimony  erroneously  ad- 
mitted upon  the  same  fact 

P.  A.  Raynor,  called  on  behalf  of  the  de- 
fendant was  asked  the  following  question: 
"State  at  whose  Instance  she  obtained  that 
contract"  This  question  was  asked  for  the 
purpose  of  showing  that  the  contract  here 
sued  upon  was  obtained  by  Mrs.  Fo'guson 
from  the  Colton  Land  &  Water  Company  at 
the  instance  and  request  of  Raynor.  This 
evidence  was  clearly  Immaterial.  l%e  plain- 
tiff made  the  contract  with  the  Coltui  Land 
&  Water  Company  personally,  and  It  was 
assigned  to  the  defendant  who  agreed  in 
writing  that  undo*  the  circumstances  and 
conditions  therein  expressed,  he  would  pay 
to  her  the  sum  of  ^,000.  The  obligation  of 
the  defendant  It  Is  clear,  could  not  be  af- 
fected by  the  fact  that  Raynor,  or  any  one 
else,  had  Instigated  the  plaintiff  to  procure 
the  contract 

W.  E.  Raynor,  a  witness  for  defendant, 
having  testified  that  the  mortgage  given  by 
his  father  to  Bills  for  $35,000  included  the 
unpaid  purchase  money  of  McBean's  water 
right  as  well  as  of  the  remainder  of  the 
land,  was  asked  by  defendant  the  following 
question:  "State  what  was  the  relative  con- 
sdderatlon  for  the  giving  of  that  mortgage, 
as  between  McBean's  water  contract  and 
Bills'  interest  in  the  land"  PUlntiff's  ot>- 
jectlon  thereto  was  properly  sustained.  It 
will  be  observed  that  the  mortgage  was 
made  to  Bills  alone.  The  question  concedes 
that  It  included  the  unpaid  consideration  of 
the  water  right  which  belonged  to  McBean, 
and  assumes  that  the  land  conveyed  by  Bills 
to  Raynor  was  In  fact  owned  by  Bills,'  and 
that  McBean  had  no  Interest  In  It.  The  ques- 
tion at  Issue  was  as  to  McBean's  Interest  In 
the  land  purchased  from  the  Colton  Land  & 
Water  Company  under  the  Ferguson  c(m- 
tract  How  the  relative  value  of  the  land 
and  the  water  could  possibly  tend  to  show 
who  In  fact  owned  the  land  Is  beyond  com- 
pr^enslon.  If  the  witness  had  answered 
that  the  purchase  price  of  the  water  Includ- 
ed In  the  m<»tgage  was  one-fourth.  It  would 
have  tended  neither  more  nor  less  to  prove 
the  ownership  of  the  land  than  would  the 
answer  that  It  was  three-fourths.  The  ques- 
tion aa  to  the  relative  value  of  these  Inter- 
ests was  therefore  wholly  Immaterial. .  Find- 
ing no  material  error  in  the  record,  the  judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:     BELCHER.  C;   SEARLS,  C. 

Digitized  by  VjOOQ  IC 


562 


PACIFIO  EEPOBTEB,  Vol-  35. 


PER  CURIAM.  For  tbe  reaaons  givea  In 
the  toTBgolag  opinion,  said  Judgment  and  or- 
der are  affirmed. 


BEANDBNSTBIN  t.  HOKB  et  al.,  (BRAND- 

BK,  Interrener.)     (No.  18,233.) 
(Snpreme  Court  of  California.     Jan.  25,  18M.) 

LiTBB  DiSTBIOTS— CoDSTITDTIOyAI.  IjAW  —  BOKDS 
— ESTOPPBI.. 

l.Act  March  2S,  186a  (St  1867-68,  p. 
321,)  which  requires  the  countr  board  to  erect 
a  levee  district  whenever  a  petition  therefor 
shall  be  presented  by  persons  in  possession  of 
more  than  lialf  the  land  in  the  proposed  dis- 
trict, without  submitting  the  question  of  tax 
to  a  vote  of  the  people  is  such  district  so  erect- 
ed, is  unconstitutional,  since  no  discretion  is 
Tested  in  the  )>oard  to  reject  the  petition,  no  no- 
tice ia  required  to  be  given  to  landowners  who 
do  not  join  therein,  and  no  opportunity  for  con- 
test is  allowed.  Moulton  t.  Parlis,  64  Cal.  166, 
30  Pac.  613,  approved. 

2.  A  levee  district  organized  under  an  un- 
constitational  law  is  not  a  corporation  de  facto, 
and  may  set  up  the  unconstitutionality  of  the 
law  to  defeat  the  collection  of  bonds  issued 
by  it 

8.  Such  district  is  not  estopped  from  deny- 
ing liability  on  the  bonds  by  the  fact  tliat  it 
retained  the  proceeds  arising  from  their  sale, 
and  paid  interest  on  them  for  several  years. 

Department  1.  Appeal  from  superior  court, 
Sutter  county;   E.  A.  Davis,  Judge. 

Mandamus  by  Joseph  Brandenstein  against 
William  T.  Hoke  and  others,  defendants, 
and  George  L.  Brander,  intervener,  to  com- 
pel defendants  to  levy  a  tax  to  pay  bonds 
issued  by  a  levee  district  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Afiirmed. 

Ben  Morgan,  for  appellant  A.  C.  Mc- 
Laughlin, Dist  Atty.,  F.  C.  Lusk,  and  M.  B. 
Sanborn,  for  respondent  Henry  Thomp- 
son, (Philip  P.  Galpin,  of  counsd,)  for  in- 
tervener. 

GAROUTTB,  J.  The  defendants  other 
ttian  George  L.  Brander,  an  Intervener,  are 
the  supervisors  of  the  county  of  Sutter,  and, 
as  such,  are  ex  officio  members  of  and  con- 
Btitnfe  the  board  of  reclamation  fund  com- 
missioners of  levee  district  No.  5.  The 
plaintiff  Is  the  holder  of  certain  bonds  of 
said  district,  which  were  issued  and  sold 
for  the  purpose  of  securing  funds  to  carry 
on  Improvements  In  such  levee  district  A 
writ  of  mandate  is  prayed  for,  requiring  said 
board  of  fund  commissioners  to  take  certain 
steps  provided  in  the  statute  looking  to- 
wards the  levy  and  collection  of  a  tax  upon 
the  property  within  the  limits  of  the  dis- 
trict, to  be  applied  in  liquidation  of  the  prin- 
cipal and  interest  of  plaintiff's  bonds.  The 
matters  here  involved  are  purely  matters  of 
law,  and  the  first  and  principal  question 
presented  involves  the  constltationality  of 
the  following  section  of  an  act  of  the  leg- 
islature, passed  March  25,  18CS.  (St  1867-68. 
p.  321:)  "Sec.  21.  Whenever  a  petition  shall 
be  received  by  said  board  of  supervisors  from 
persons  in  possession  of  more  than  one-half 


of  the  acres  of  any  specified  portloi 
county,  asking  to  be  set  apart  and 
into  a  levee  district,  said  board  shat 
erect  such  territory  into  a  levee  dist 
place  it  imder  the  provisions  of  thl 
be  called  levee  district  No.  2,  3.  as 
as  the  case  may  be,  provided  that 
not  be  required  to  submit  the  qm 
tax  to  a  vote  <^  the  people  of  any  d 
erected."  We  cannot  bring  ourselv* 
conclusion  that  it  is  necessary  to  ei 
an  extended  discussion  for  the  pa 
demonstrating  the  unconstltutionalit 
foregoing  provision  of  the  statute 
state.  That  it  is  violative  of  taai 
principles  of  constitutional  law  ia  i 
upon  the  slightest  inspection.  It 
observed  that  one  petitioner,  haTing 
session  ot  a  majority  of  the  acreag 
territory,  which  he  desires  to  fon 
levee  district,  has  the  absolute  right 
such  district  No  notice  to  his  nel{ 
required.  No  opportunity  for  prot* 
lowed.  No  discretion  Is  vested  In  t 
of  supervisors  to  reject  the  petition, 
change  its  proposed  boundaries.  1 
of  the  board  is  entirely  perfancto: 
lands  of  the  petitioner's  neighbors  c 
no  reclamation.  They  may  consisi 
leaus,  where  flood  waters  are  nevei 
They,  being  of  great  Talne,  may  b 
within  the  lines  of  the  proposed  di: 
the  single  purpose  of  bearing  the 
the  taxation  which  is  sure  to  fol 
creation  of  the  district  While  th 
ters  may  be  considered  trifles  in 
of  the  legislature,  yet  In  the  eyes  of 
a  practice  of  the  things  countenance 
provision  involves  a  violation  of  ma 
est  constitutional  rights.  This  is  an 
ed  delegation  of  power  to  one  or  i 
known  persons  to  deal  with  their  n< 
property  with  an  iron  hand,  nntr 
by  any  of  the  requirements  that  ar( 
and  everywhere  recognized  by  coi 
constitutions  as  absolutely  necessaj 
observed  before  one  man  may  do  i 
Interfere  with  another's  prop«^.  '. 
vision  of  the  statute  was  revlewec 
court  in  the  case  of  Moulton  v.  F 
Cal.  1G6,  30  Pac.  613,  and  it  was  i 
chired  to  be  violative  of  the  const] 
this  state.  Appellant  insists  that 
ter  was  not  before  the  court,  and 
views  there  expressed  were  obiter  6 
is  not  necessary  for  us  to  pass  ai 
contention  here.  If  those  views  w* 
they  are  dicta  no  longer,  for  we  bet 
prove  of  them,  as  containing  a  soun 
tlon  of  the  law.  We  also  refer  t 
y.  Bennett,  29  Mich.  -151,  in  supp(» 
views  we  have  expressed.  That  c 
tains  an  elaborate  discussion  of  th 
pie  here  Involved,  and,  both  as  to  i 
and  the  law,  occupies  much  broadei 
than  the  case  at  bar. 

It  is  claimed  that  this  levee  disti 
least  a  corporatlcm  de  facto,  and 
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fendantt  wIQ  not  be  allowed  to  let  iq>  tbe 
nncoufltitatlonality  of  the  law  under  whlcb 
It  was  organized  for  tiie  purpose  of  defeat- 
ing this  proceeding;  and  Dean  y.  Darls, 
51  Cal.  406,  la  relied  upon  to  snppwt  tbls 
doctrine.  That  case  does  not  ertend  to  the 
limits  Insisted  upon.  While  It  is  tme  that 
tbe  regularity  of  the  proceedings  taken  In 
the  organization  of  a  corporation  cannot  be 
questioned  collaterally,  stiU  that  principle 
does  not  arise  In  this  case.  This  is  not  a 
question  of  regularity  of  proceedings.  The 
matter  here  presented  is,  was  there  any  law 
whatever  under  which  a  corporation  similar 
to  this  80K»lled  "levee  district"  could  be 
organized  at  all?  If  there  is  no  such  law, 
then  there  is  neither  fund  commissioners 
nw  corporation,  and  a  void  law  is  no  law. 
It  is  said  In  Norton  v.  Shelby  Oo.,  118  V.  S. 
442,  e  Sup.  Ct.  1121:  "An  unconstitutional 
act  Is  not  a  law.  It  confers  no  rights.  It 
imposes  no  duties.  It  affords  no  protection. 
It  creates  no  office.  It  Is,  In  legal  contem- 
plation, as  inoperative  as  though  it  bad  nev- 
er been  passed." 

It  is  also  Insisted  that  respondents  are 
estopped  from  disputing  the  validity  of  the 
bonds  by  retaining  the  tieneflt  derived  from 
tbe  proceeds  of  thehr  sale,  and  also  by  the 
payment  of  Interest  upon  them  for  several 
years.  We  cannot  assent  to  this  view.  It 
might  possibly  have  some  weight  if  the  dis- 
trict was  a  corporation  organized  under  a 
valid  law,  and  these  bonds  were  issued  ultra 
rlres,  although  the  principles  declared  In 
Sutro  V.  Pettlt,  74  Cal.  332,  16  Pac.  7,  seem 
to  negative  such  contention.  But  here,  the 
principle  cuts  underneath  all  mere  questions 
of  irregularity  of  organization,  or  even  the 
ultra  vires  issuance  of  bonds,  for  there  is  no 
organized  body  or  person  or  persons  against 
whom  to  urge  a  waiver  or  plead  an  estoppel. 
It  Is  ordered  that  the  Judgment  be  affirmed. 

We  concur:  HABRISON,X;PATEBSON,J. 


STEWART  et  al.  v.  SUPERIOR  COURT. 

(No.  16,482.) 

(Snpreme  Court  of  California.     Jan.  25,  1894.) 

Department  1.  Application  by  Julia  T. 
Stewart  and  W.  B.  Prentice  for  writ  of  re- 
view.   Modified. 

Pw  fwmer  report,  see  35  Pac.  156. 

Gibson  &  Tltns  and  V.  E.  Sbaw,  toe  peti- 
tloners.    BL  W.  Britt,  for  respondent. 

PER  CURIAM.  It  appearing  to  the  court 
that  the  demurra*  to  the  petition  was  submit- 
ted without  answer  being  filed,  under  a  mis- 
apprehension as  to  tbe  effect  of  such  submis- 
sion under  subdivision  3,  rule  26,  it  Is  ordered 
that  tbe  judgment  heretofore  entered  herein 
be  modified  to  read  as  follows:  "The  de- 
mmrer  to  the  petition  is  overruled,  and  it 
is  ordered  that  the  writ  issue  as  prayed  for." 


DRBW  St  aL  v.  HICKS  at  aL     (Nol  19,190.) 

(Snprane  Court  of  Oalifomla.     Jan.  2B,  1S84) 

NmsjjiaBS— Pmscrutivb  RieRi^AnHDiunr*— 

SoarAOX  W^tbbs. 

1.  The  rale  that  a  right  to  maintain  a  nui- 
sance cannot  be  acquired  by  prescription  ap- 
plies only  to  pablic,  and  not  to  private,  nui- 
sances. 

2.  Wh««  evidence  showing  a  pnesciiptive 
right  to  maintain  a  private  nuisance  liaa  oeen 
admitted  without  objection  that  it  is  not  with- 
in the  ismies  made  by  the  pleadings,  it  is  an 
abuse  of  discretion  to  refuse  to  allow  defendant 
to  amend  his  answer  so  as  to  allege  the  right. 

3.  The  rule  that  land  is  subject  to  the  flow 
of  aorface  water  from  higher  land  does  not  ap- 
ply to  surface  water  torned  on  the  lower  owners 
ov  artifidai  changes  made  by  those  owning  land 
above  them. 

Commissioners'  dedaton.  D^jwrtment  1. 
Appeal  from  superior  court,  San  Beraardimo 
county;  John  L.  Oampbdl,  Judge; 

Action  by  H.  Ik  Drew  and  C.  W.  Fair- 
banks against  Sarah  A.  Hicks  and  William 
Curtis  to  enjoin  defendants  from  construct- 
ing a  bulkhead  so  as  to  turn  water  on  plain- 
tiffs' premises.  From  judgment  for  plain- 
tiffs, defeudante  appeaL    Reversed. 

Rolfe  &  .Freeman,  Harris  &  Gregg,  and 
Paris  &  Satterwhite,  for  appellants.  Willis, 
Cole  &  Craig  and  0.  W.  C.  Rowell,  for  re- 
spondents. 

HATNES,  C.  Appeal  ftom  the  Judgment, 
and  an  orda-  denying  defendants*  motion  for 
a  new  trial. 

This  case  and  the  case  of  Drew  t.  Cole, 
(No.  19,143,  ffled  Feb.  4,  1893,)  32  Pac.  229, 
(not  reported  In  California  Reports,)  were 
tried  together  In  superior  court,  and  decided 
upon  the  same  evidence.  In  Drew  t.  Cole, 
findings  and  judgment  were  for  defendants, 
and  upon  appeal  the  judgment  was  affirmed, 
and  a  petition  for  rehearing  denied.  For  a 
descrlptiou  of  the  premises  of  the  respec- 
tive parties,  and  a  general  statement  of  tbe 
facts  involved,  see  Drew  T.  Cole,  supra. 

The  complaint  In  Drew  v.  Cole  was  filed 
October  14,  1891,  and  in  this  case  the  com- 
plaint was  filed  November  9,  1891.  The 
cases  were  different  as  to  the  specific  relief 
sought,  though  depending  largely  upon  the 
same  facts,  and  involving  in  the  main  the 
same  questions  of  law.  That  case  was 
brought  to  enjoin  the  defendants  from  con- 
structing a  bulkhead  in  a  wash  or  ravine 
in  Coiton  avenue,  which  separates  tbe  lands 
of  plaintiffs  and  defendants,  whereby  the 
water  would  be  prevented  from  flowing  down 
that  avenue,  and  would  be  turned,  as  was 
alleged,  upon  the  premises  of  the  plalntlffa 
Tbe  defendants  answered,  and  also  filed  a 
cross  complaint  alleging  that  there  was  a 
natural  wat»  course  over  the  lands  lying 
to  the  eastward,  which  entered  plaintiffs' 
premises  at  the  southeast  comer;  that  plain- 
tiffs had  built  a  dam  across  that  water 
course  at  said  comer  of  their  land,  and  had 
excavated  the  ground  on  that  portion  of  th 
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ftTenne  next  plaintiffs'  premises,  whereby  the 
water  was  turned  down  the  avenue,  and  cat 
the  ravine  therein,  and  flooded  defendants' 
lands,  and,  \t  the  dam  was  allowed  to  re- 
main, would  canse  them  Irreparable  damage, 
—and  prayed  that  It  be  abated  as  a  nuisance, 
and  for  an  injunction.  Findings  and  Judg- 
ment went  for  the  defendants,  dismissing  the 
complaint,  and  granting  the  prayer  of  the 
cross  complaint.  In  this  case  the  complaint 
alleges,  substantially  as  in  the  former  com- 
plaint, "that  the  general  trend  of  that  sec- 
tion of  the  country  is  sloping  at  various 
grades  from  east  to  west  and  from  southeast 
to  northwest  down  to  and  across  the  prem- 
ises of  the  defendants,  and,  In  times  of  heavy 
storms,  rain  falling  upon  the  same,  or  any 
large  body  of  water  flowing  thereon,  not 
absorbed  by  the  soil,  will,  and  always  has, 
except  when  obstructed  or  diverted  from  its 
natural  course  as  hereinafter  stated,  flowed 
in  wide  sheets  of  water  down  to,  upon,  and 
across  tho  premises  of  said  defendants,"  and 
charges  that  defendants,  with  a  malicious 
and  wrongful  design  to  cause  the  water  to 
flow  down  California  ertreet  on  the  easterly 
side  of  defendants'  premises,  and  with  in- 
tent to  discbarge  the  same  upon  'and  across 
plaintiffs'  premises,  erected  an  embankment 
from  two  to  four  feet  high  along  the  east  line 
of  defendants'  land^,  (that  being  the  west 
side  line  of  California  street,)  and  that,  on 
top  of  said  embankment  on  defendant  Cur- 
tis' land,  he  attached  wires  to  cottonwood 
trees,  with  the  design  to  intercept  brush  and 
debris,  which  would  constitute  a  barrier  to 
the  flow  of  water,  and  turn  it  down  to  and 
upon  plaintiffs!  land.  The  prayer  is  that  the 
embankment  and  wire  fence  be  abated  aa 
a  nuisance. 

The  learned  Judge  who  tried  these  cases 
prepared  a  written  opinion,  in  which  he 
stated  the  material  or  more  important  facts 
found  by  him,  and  Iiis  conclusion  thereon, 
and  this  opinion  was  signed  and  filed  Febru- 
ary 4,  1892;  and  afterwards,  on  the  15th, 
formal  findings  were  signed  and  filed  in  this 
case,  the  latter  following  quite  closely  the 
language  of  the  complaint.  In  several  im- 
portant and  controlling  particulars,  the  facts 
In  the  latter  are  wliolly  Inconsistent  with 
the  facts  stated  in  the  opinion  filed  by  the 
court,  and  are  also  Irreconcilable  with  the 
findings  in  Drew  v.  Cole  in  respect  to  facts 
equally  pertinent  and  material  to  this  case 
as  to  that.  It  Is  true  that  in  Drew  v.  Cole 
there  was  no  Issue  as  to  the  embankment  and 
wire  fence,  and  the  right  of  the  defendants  to 
maintain  them  was  not  adjudicated,  while 
here  that  is  the  sole  issue,  and  the  sole  right 
to  be  adjudicated.  This  conflict  of  flndlngs, 
however,  does  not  necessarily  require  a  re- 
versal of  this  case.  If,  upon  ail  controlling 
questions  of  fact,  the  evidence  was  materially 
conflicting,  we  would  be  obliged  to  affirm 
both  Judgments,  because  of  such  conflict,  un- 
less there  were  other  grounds  for  a  reversal. 

Appellants  contend,  not  only  that  the  flnd- 


lngs are  not  Jnstlfled  by  the  evi^ 
that  the  court  erred  In  denying  di 
motion  for  leave  to  amend  their  i 
conform  to  the  proofs  given  and 
without  objection.  In  the  written  > 
the  learned  Judge,  which  is  Incori 
the  statement  on  motion  for  a  new 
said:  "I  am  satisfied  that  the  testl 
closes  the  fact  that  the  Hicks  emba 
to-day  substantially  as  it  existed  fo 
fifteen  years.  From  the  testimon: 
amlnatlon  of  the  premises,  I  am  eq 
satisfied  that  the  embankment  la  : 
natural  surface  of  the  ground,  an^ 
right  defendant  Hicks  could  have 
tain  the  same  would  be  by  reason  o 
that  she  had  acquired  a  prescriptlv 
do  80.  This  contention  is  urged  b 
for  defendant  Hicks  in  their  argumi 
final  submission  of  the  cause.  Aft 
ftil  examination  of  the  pleadings, 
I  do  not  see  how  their  position  can 
tained.  Under  our  system  of  pr 
who  woiild  avail  himself  of  the  pi 
the  statute  of  limitation  must  do  at 
murrer  or  answer.  No  such  obJe< 
ing  been  taken  in  this  case.  It  is  to  I 
as  waived."  Counsel  for  defend; 
gave  notice  of  a  motion  to  amend 
swer,  on  the  ground  that  the  alie) 
the  pleadings  do  not  conform  to 
proven  at  the  trial,  and  therewith 
copy  of  the  proposed  amendment, 
hearing  the  motion  was  denied.  D 
excepted,  and  took  a  bill  of  except! 
to,  and  this  refusal  to  permit  the  ai 
is  assigned  as  one  of  the  grounds  u] 
their  motion  for  new  trial  was  b 
spondents,  while  controverting  the 
the  embankment  is  in  the  same  co 
formerly,  cite  authorities,  to  the  p 
that  continuance  of  a  nuisance  for  i 
of  time  does  not  give  a  prescriptlv 
maintain  it.  If  that  Is  true,  as  i 
the  circumstances  of  this  case,  the 
amend  was  properly  denied,  as  It  ' 
aid  the  defense.  The  first  case  cit 
proposition  is  Mills  v.  Hall,  0  \^ 
But  this  case  does  not  sustain  re: 
proposition.  If  this  embankment 
sance,  It  is  a  private  one.  In  the  ca 
was  claimed  that  the  dam  comipte 
by  which  the  health  of  plaintiff's  ft 
affected.  The  defendants  moved  f 
suit  upon  the  ground  that,  the  da 
been  continued  for  20  years,  no  act 
lie.  The  coiurt  said:  'There  is  no  t 
as  a  prescriptive  right,  or  any  ot 
to  maintain  a  public  nuisance.  < 
the  defendants  have  for  twenty  y 
permitted  to  overflow  the  plaintiff's 
their  mlU  pond,  so  far  as  the  injv 
land  is  concerned,  they  have  by  tl 
of  possession  acquired  a  right  to 
that  manner,  and  are  not  responsib] 
ages  to  the  plaintiff.  So  a  man  may 
his  own  land;  but,  If  such  overfio 
disease  and  death  through  the  nelg 
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It  most  be  abated,  and  be  mast  respond  in 
damages  for  any  special  injury  which  any 
IndiTidual  may  hare  anstalned  from  it"  All 
the  cases  dted  by  respondents  to  this  point 
are  cases  of  public  nuisance.  But  this  ques- 
Uon  has  been  settled  In  this  state,  as  well  as 
elsewhere.  In  Learned-  t.  Castle,  78  CaL,  at 
page  461, 18  Pac  872,  and  21  Pac.  11,  it  was 
said:  "And  to  thus  wrongfully  cause  water 
to  flow  upon  another's  land,  which  would  not 
naturally  flow  there,  is  to  create  a  nuisance 
per  se.  It  Is  an  injury  to  the  right,  and  it 
cannot  be  continued  because  other  persons 
mi^t  bare  a  low  estimate  of  the  damages 
which  It  causes.  And  espectally  la  this  so 
when  tbe  continuance  of  the  wrongful  act 
might  ripen  into  a  right  In  tbe  nature  of  an 
easement  or  servitude."  See,  also,  Ricbards 
V.  Dower,  64  Cal.  64,  and  other  authorittes 
cited  In  support  of  the  above  quotation.  I 
think  the  court  erred  In  not  granttng  the 
amendment,  as  all  the  evidence  in  relation 
to  the  puriwses  for  which  the  embankment 
was  made,  and  tbe  length  of  time  it  liad  been 
maintained,  had  been  received  without  any 
objection,  or  any  snggestloa  that  It  was  not 
within  the  issues.  Nor  does  It  appear  that  it 
would  have  caused  any  delay  In  the  disposi- 
tion of  the  case,  or  that  it  would  have  made 
it  necessary  to  take  other  or  further  testi- 
mony, while  It  Is  conceded  by  the  learned 
Judge  that  If  the  issue  liad  l>een  made  the 
proofs  already  before  him  would  have  re- 
quired a  different  Judgment  If  the  facts 
bad  been  found  In  relation  to  tbe  embank- 
ment as  indicated  In  the  opinion  of  the  court, 
it  would  be  quite  clear  that  a  Judgment  for 
defendants,  which  those  facts  required,  could 
not  have  been  sustained,  because  not  within 
the  issues;  and  in  such  case  the  Judgment 
would  have  been  reversed,  and  the  cause  re- 
manded. In  order  that  the  answ^  might  iie 
amended  to  correspond  with  the  facts  proved 
and  found,  as  was  done  In  Bryan  v.  Tormey, 
84  CaL  130,  24  Pac.  319.  Justice  would  clear- 
ly have  been  promoted  by  the  amendment, 
and  no  wrong  would  have  been  inflicted  up- 
on the  plaintiff  by  allowing  It;  and  under 
such  circumstances  It  was  an  abuse  of  dis- 
cretion to  deay  the  motion.  Or  If,  toe  any 
reason,  the  court  was  of  the  opinion  that 
good  practice  required  Its  denial,  it  was  still 
sufficient  ground  for  granting  a  new  trial, 
followed  by  leave  to  amend  the  answer, 
since  It  dearly  appeared  that,  such  amend- 
ment being  made,  the  facts  reqntared  a  differ- 
ent Judgmoit. 

Most  of  the  questions  likely  to  arise  upon 
a  new  trial  have  been  noticed  in  the  opinion 
in  Drew  v.  Cole,  supra,  though  some  of  them 
might  l>e  made  more  specific,  and  which  are 
especially  called  to  our  attrition  in  respond- 
ents' brief. 

So  far  as  the  embankment  is  concerned,  a 

■  prescriptive  right  to  maintain  It  would  make 

litem  Immaterial,  though  we  cannot  assume 

tliat  there  may  not  l>e  different  evidence  upon 

tbat  point;    but  in  any  event  the  right  to 


maintain  the  wire  fence  does  not  appear  to 
have  been  acquired  by  prescription. 

We  do  not  question  the  proposition  laid 
down  by  respondents,  that  where  two  fields 
or  farms  adjoin,  and  one  is  lower  than  tbe 
other,  the  lower  must  necessarily  be  subject 
to  all  the  natural  fiow  of  water  from  the  up- 
per one.  But  this  question  Is  not  always 
to  be  tested  by  tbe  conditions  existing  at 
tbe  time  the  suit  Is  brought  What  is  meant 
by  "the  natural  flow"  is  to  be  taken  as  of  a 
time  when  Its  coarse  has  not  been  changed  or 
affected  by  artificial  means.  As  stated  by 
the  supreme  court  of  Ohio,  "The  lower  owes 
a  servitude  to  the  upper  to  receive  the  water 
which  naturally  runs  from  It  provided  the 
industry  of  man  has  not  been  used  to  create 
tbe  servitude."  Butler  v.  Peck,  16  Ohio  St. 
334.  See  Ogburn  v.  Connor,  46  Cal.  352, 
where  Butler  v.  Peck,  and  Washb.  Easem. 
(2d  Bd.)  p.  427,  to  the  same  effect  are  cited 
and  approved.  This  principle  is  equally  ap- 
plicable to  both  plaintiffs  and  defendants.  If 
before  the  surface  of  the  lands  above  were 
changed,  and  natural  channels  or  washes  in 
which  surface  waters  flowed  were  obstruct- 
ed, tbe  water  did  not  flow  over  defendants' 
lands  "In  times  of  usual,  ordinary,  and  ex- 
pected ftesbets,"  they  have  a  right  to  pro- 
tect themselves  against  surface  water  turn- 
ed upon  them  by  artificial  changes  made 
by  those  owning  the  land  above  them,  and, 
so  far  as  they  find  It  necessary  for  their  pro- 
tection, turn  the  water  to  chann^  where  it 
originally  flowed,  provided  they  have  not  de- 
layed until  a  right  by  prescription  has  been 
acquired  against  them.  Nor  does  tbe  fiow 
of  water  over  lands  in  case  of  extraordinary 
freshets,  or  such  as  are  not  expected  or  rea- 
sonably anticipated,  affect  the  question.  Tbe 
supreme  court  of  Pennsylvania,  speaking  of 
"usual,  ordinary,  and  expected  freshets,"  for 
tbe  consequences  of  which  one  mig^t  be 
liable,  said:  "A  flood  Is  another  tUng.  It 
may  not  come  for  years  together.  When  It 
does  come,  it  Is  a  visitation  of  Providence, 
and  the  destruction  It  brings  must  be  borne 
by  those  on  whom  it  happens  to  fail."'  A 
cloud-burst  such  as  the  record  shows  oc- 
curred In  1801,  could  not  aid  materially.  If  at 
all,  in  determining  the  "natural  flow"  of  sur- 
face water  as  It  formerly  existed,  nor  affect 
the  rights  of  any  of  tbe  parties  to  tills  case. 
It  was  one  of  those  inevitable  calamities 
which  are  to  be  borne  without  complaint, 
and  cannot  convert  a  fence  or  an  embank- 
ment otherwise  lawful  and  proper,  into  a 
nuisance  which  may  be  abated.  I  think  the 
Judgment  and  order  appealed  from  should  be 
reversed,  with  leave  to  the  defendants  to 
amend  their  answer. 

We  concur:  VANCUEF,  C;  BELCHER,  C. 

HARRISON  and  GAROUTTB,  JJ.  For  the 
reasons  given  In  the  foregoing  opinion,  the 
Judgment  and  order  appealed  from  are  re- 
versed, with  leave  to  the  defendants  to  amend 
their  answer.  ^  gj,  ^od  by  VjOOQ  IC 

» McCoy  T.  Danlcy,  20  Pa.  St  89. 
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PEOPLE  T.  OORNWBLL.  (No.  21,073.) 
(Supreme  Conrt  of  California.  Jan.  25,  1894.) 
Crihinai.  Law— Vbrdict— Fixino  Deobeb. 
Since  there  are  two  degrees  of  burglary, 
a  verdict  of  guilty  which  does  not  fix  the  de- 
gree, as  required  b^  Pen.  Code,  8  1157,  when- 
ever a  crime  ia  distinguished  into  degrees,  is  er- 
roneous, though  the  court  charged  tliat  there 
could  be  no  conviction  of  a  higher  offense  than 
burglary  in  the  second  degree.  People  v.  Ban- 
nister, (Cal.)  84  Faa  710,  followed. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  W.  R.  Danger- 
field,'  Judge. 

Thomas  Comwdl  was  convicted  of  burglary, 
and  appeals.     Reversed. 

W.  .L  Brobeck  and  P.  A  Bergerot,  for  ap- 
pellant   Atty.  Oen.  Hart,  for  the  Peopla 

PER  CURIAM.  On  the  authority  of  Peo- 
ple T.  Bannister,  (No.  21,014;  opinion  filed 
Nov.  10,  1883,)  34  Pac.  710,  the  Judgment  and 
order  of  the  superior  court  herein  are  re- 
versed, and  the  cause  remanded. 


DAVIS. V.  BAMES  et  al.     (No.  10,284.) 
(Snpreme  Court  of  Galifomia.     Jan.  25.  1894.) 

MiKBB  AND  UtVIKO— AOREBMENT  TO  PTRCHABB. 

A  contract  giving  an  option  to  purchase 
a  mine,  wherein  the  vendors  covenant  to  sink  a 
shaft  of  at  least  100  feet,  imposes  on  them  the 
absolute  duty  of  sinking  the  shaft  to  the  agreed 
depth,  though  they  find  no  evidence  that  the 
mine  contains  enough  valuable  ore  to  justify 
them  in  purchasing  it  Woodworth  v.  McLaNin, 
11  S.  W.  43,  07  Mo.  325,  distinguished. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;    Luclen  Shaw,  Judge. 

Action  by  A  B.  Davis  against  A  W. 
Barnes  and  others  for  breach  of  contract 
From  a  Judgment  for  plaintiff,  d^endants 
appeaL    Affirmed. 

Wilson  &  Lamme,  for  appellants.  Hough- 
ton, Silent  &  Campbell,  for  respondent 

BELCHER,  O.  TUs  is  an  action  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract by  the  appellants.  The  case  was  tried 
by  the  court  without  a  Jury,  and  Judgment 
was  entered  against  appellants  for  the  sum 
of  1700  and  costs,  from  which,  and  from  an 
order  denying  theh:  motion  for  a  new  trial, 
ttaey  appeaL  Tlie  facts  are  substantially  as 
follows:  The  respondent  being  the  owner 
of  a  certain  mining  claim,  known  as  the 
"Todd  Mine,"  ent»ed  Into  a  written  con- 
tract with  the  appellants,  by  which.  In  con- 
sideration of  the  covenants  and  agreements 
to  be  performed  on  their  part  he  agreed  to 
convey  to  them  the  property  within  fom* 
moDthci  for  the  sum  ot  $6,000;  and  they  cove- 
nanted and  agreed  to  at  once  enter  upon  the 
mine,  and  sink  a  shaft  thereon  to  the  depth 
of  at  least  100  feet  and  to  crosscut  the  ledge 
on  the  60-foot  level,  and  at  the  bottom  of  tbe 


shaft  to  crosscut  again  at  least  10  fe 
to  make  such  other  developmenta  ttaei 
they  might  deem  proper.  They  we 
to  have  nil  the  ore  taken  from  the  i 
doing  this  work.  In  pursuance  of  tb< 
of  the  contract,  appellants  entered  n] 
mine  and  sunk  a  Shaft  to  a  depth 
feet  At  the  50-foot  level  they  ran  { 
cut  a  distance  of  47  feet  and  st 
granite  wall,  which  they  penetrated 
3  feet  They  then,  without  the  ph 
consent  discontinued  work  In  the  sha 
nevw  afterwards  did  any  more  wori 
or  sunk  any  other  shaft  4n  the  mine, 
were  croppings  on  the  surface  of  th( 
and  seams  leading  out  from  the  ero 
containing  paying  ore.  The  shaft  wa 
ed  on  one  of  these  seams,  and  tron 
fendants  took  some  three  or  four  tons 
which  yielded  aboat  $20  per  ton;  but 
out  at  a  depth  of  about  26  feet,  and 
that  point  they  found  no  ore  In  the  s 
crosscut  They  afterwards  prospec 
the  surface,  and  spent  some  $1,200  In 
Ing,  but  did  not  as  they  thought  ft 
denoe  that  the  ledge  contained  valua 
In  sufficient  quantities  to  Justify  them 
Ing  for  the  mine,  and  thereupon  thej 
doned  tbe  contract.  It  Is  admitted 
would  have  cost  at  least  $700  to  si 
shaft  the  remaining  44  feet  and  make 
foot  crosscut  at  the  bottom;  and,  as 
son  for  not  ccmipletlng  the  contract 
regard,  the  witness  .James,  who  was 
perienced  miner  In  charge  of  tbe  woi 
interested  with  defendants  therein,  t< 
"One  of  the  reasons  why  we  felt  tl 
could  not  comply  with  the  written  c< 
and  why  we  wanted  It  modified,  v 
cause  It  would  require  steam  WM-ks 
the  shaft  deeper,  which  would  have 
good  deal." 

Counsel  for  appellants  say  In  the! 
"that  the  only  question  to  be  conald 
whether,  under  the  facts  and  drcum 
disclosed  by  the  record,  the  responden 
titled  to  anything  in  excess  of  nomini 
ages;"  and  they  Insist  that  he  was 
fact  damaged  in  any  sum  or  to  any 
by  the  failure  to  sink  the  shaft  to  tbi 
agreed  upon,  and  hence  that  the  com 
in  awarding  damages  In  tbe  sum  o 
In  support  of  this  position,  counsel  c 
rely  upon  the  case  of  Woodworth  ▼.  U 
97  Mo.  325,  11  S.  W.  43.  That  was 
tion  to  recovo*  damages  for  breach  of 
ten  contract  Plaintiffs  owned  a 
claim  in  New  Mexico,  and  conveyed 
Lean  two-thirds  of  It  ad  a  consideral 
the  conlxact  in  question.  The  contrs 
vided  that  Mcliean,  within  two  yeai 
at  his  own  expense^  ahonld  oanaa  a  a 
certain  dimensions  to  be  sunk  to  "thi 
of  five  himdred  feet  on  the  vein  ot  oi 
ping  out  on  said  claim."  McLean  si 
shaft  as  agreed,  to  a  depth  of  830  f« 
refused  to  carry  It  further.  There  vi 
dence  for  defendant  to  the  effect  tl 
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work  was  stopped  at  fbat  point  be<»use  the 
▼dn  of  mlBwal  bod  giren  out  entirely.  The 
plalntlfls  were  awarded  nominal  damages 
maij,  and  appealed.  n>e  appellate  court  said : 
"Plaintiffs  regard  tbls  craitract  as  obliging 
McLiean  to  sink  the  shaft  five  hundred  feet, 
in  any  event,  Irrespectlye  of  all  intermediate 
derriopments.  Their  entire  argument  here 
rests  <ta  that  sssumption.  We  think  the 
language  of  the  agreement  does  not  reason- 
ably bear  that  Interpretation.  Its  intent 
and  purpose  were  to  secure  a  development 
of  the  claim  in  a  manner  to  'subserve  the 
mutual  Interests  of  the  parties,'  and,  oo  the 
completion  of  the  work,  two-thirds  of  the 
shaft  (as  part  of  the  entire  claim)  was  to  be- 
long to  McX<ean.  The  latter  stipulated  to 
sink  the  shaft  five  hundred  feet  'on  the  vein 
c^  ore  cropping  oat  on  said  claim.'  If,  in 
the  progress  of  the  work,  all  Indications  of 
valuable  mineral  ceased,  and  the  vein  of  ore 
ran  out  oitlrely,  there  was  no  obligatlcm  on 
McLean  to  proceed  farther.  The  question 
whether  the  vein  of  ore  had  ceased  Is  one  of 
fact,  to  be  tried  In  the  usual  way.  As  the 
work  stopped  within  the  five  hrmdred  feet. 
the  burden  of  proof  rested  on  him  to  show 
that  the  vein  of  ore  (along  which  the  shaft 
was  to  proceed)  had  terminated,  for  the  con- 
tract itself  asserts  the  existence  of  the  vein 
at  the  beginning.  But  on  establishing  that 
fact  the  requirements  of  the  contract  would 
be  met,  and  there  woold  be  no  breach  what- 
ever. The  measure  of  damages  for  failing 
to  oondnue  a  mining  excavation,  such  as 
this,  to  the  point  fixed  by  the  contract,  is  the 
reasonable  price  or  value  of  the  work  nec- 
essary to  complete  the  shaft  to  the  agreed 
depth.  Bat  this  rule  is  not  applicable,  in 
view  of  the  language  and  evident  purpose  of 
the  contract  here  aoosldered,  unless  the  vein 
of  mineral  continued  to  the  point  where  Mo- 
Lean  ceased  work."  That  case  is  plainly 
distinguishable  from  this.  In  that  the  deci- 
sion was  based  upon  the  theory  that  as,  by 
the  terms  of  the  contract,  the  shaft  was  to  be 
BTink  on  the  vein  of  ore  croppiag  out  on  the 
claim,  the  requirements  of  the  contract  were 
fully  met  and  ocanpUed  with  when  the  vein 
wholly  gave  out  In  this  case  the  contract 
is  dlfleroit.  Here^  the  appellants  were  giv- 
en the  right  to  sink  the  shaft  at  such  point 
as  they  mi^t  select,  without  reference  to 
any  vein  or  croppings,  and  to  make  such  other 
and  farther  developments  as  they  might 
deem  proper,  and  to  take  and  appropriate 
to  their  nae  all  ore  extracted  from  the  mine 
while  doing  the  work.  The  obvious  purpose 
of  respondent  was  to  have  the  mine  opened 
to  a  depth  of  at  least  1(X)  feet.  In  case  appd- 
lants  declined  to  purchase  It;  and  of  appel- 
lants, to  satisfy  themselves  by  making  the 
Btipalated  exploraHMia  of  the  value  of  the 
property,  before  completing  the  purchase. 
The  obligation  of  appellants  to  sink  the  shaft 
to  the  agreed  depth  was  absolute,  and  was 
the  consideration  for  the  option  given  them. 
There  wa«  no  modifying  terms  In  the  ctm- 


tract  Hie  claim  that  the  supposed  value  of 
the  mine  would  not  have  been  Increased  by 
sinking  the  shaft  to  the  agreed  depth,  but 
would  probably  have  been  lessened,  is  based 
upon  theory,  and  not  upon  evidence  or  com- 
man  knowledge.  Respondent  insisted  that 
appellants  should  camplete  the  shaft  and 
crosscut  In  accordance  with  the  contract,  and 
we  think  he  had  a  right  to  do  so.  The  gen- 
eral rule  as  to  the  measure  of  damages  in  a 
case  like  this  Is  correctly  stated  in  Wood- 
worth  V.  McLean,  supra,  and  we  think  that 
rule  applicable  here,  "in  view  of  the  lan- 
guage and  evident  purpose  of  the  contract 
here  considered."  The  judgment  and  order 
appealed  fr<nn  should  be  affirmed. 

We  concur:   SBARLS,  O.;  VANGLIBF,  O. 

FEB  CURIAM.  For  the  reas(Mis  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afiSrmed. 


WHIR  et  al.  v.  ME.4.D  et  al.  (No.  18,285.) 
(Supreme  Court  of  California.  Jan.  25,  1894.) 
ExECUTOK'8  Bond — Nonezecution  bt  Pbincipal 
— LiABiuTT  or  Sureties. 
An  executor's  bond,  purporting  to  be  the 
joint  obligation  of  the  principal  and  sureties, 
and  the  several  obligation  of  the  sureties,  but 
signed  only  by  the  sureties,  and  not  by  the 
principal,  as  required  by  Code  CivH  Proc.  i 
1388,  is  absolutely  toM. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Sierra  coimty; 
Stanley  A.  Smith,  Judge. 

Action  by  James  C.  Weir  and  others  against 
Michael  H.  Mead,  Benjamin  Pauly,  and  oth- 
ers, on  an  executor's  bond.  From  a  judg- 
ment for  plaintiffs,  defendants  other  than 
Mead  appeal.    Reversed. 

Frank  R.  Wehe,  for  appellants.  F.  D. 
Soward,  tor  respondents. 

BELCHER,  O.  Hiram  G.  Wehr  was  a  resi- 
dent of  Sierra  county,  and  died  In  August, 
1883,  leaving  a  last  will,  by  which  he  devised 
all  his  property  to  the  respondents  in  this 
action,  and  In  which  he  named  the  defendant. 
Mead,  as  the  executor  thereof.  The  will  was 
duly  admitted  to  probate  by  the  superior 
court  of  Sierra  county  in  October  following, 
and  letters  testamentary  were  ordered  to  be 
Issued  to  Mead  "upon  giving  bond  required 
by  law  In  the  sum  of  six  thousand  and  five 
hundred  dollars."  A  bond  was  thereafter 
approved  by  the  judge,  and  filed  by  the  clerk 
of  the  court,  which  recited:  "That  I,  Michael 
H.  Mead,  as  principal,  am  held  and  firmly 
bound  nnto  the  state  of  California  in  the  sum 
of  six  thoosand  and  five  hundred  dollars, 
lawtal  money  of  the  United  States  of  Ameri- 
ca, In  wlildi  sum  I  am  also  jointly  bound 
with  each  of  my  sureties  hereinafter  named. 
•  •  •  And  we,  Robert  Forbes,  [and  five 
others,]  as  soreties,  are  severally  held  and 
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firmly  boand,  and  Jointly  with  said  Micliael 
H.  Mead  are  held  and  firmly  bound,  unto  tbe 
said  state  of  California,  in  the  following 
sums,  respectively,  •  •  •  for  the  payment 
of  which,  well  and  truly  to  be  made,  we  and 
each  of  us,  respectively,  bind  ourselves,  our 
and  each  of  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally  as  aforesaid, 
firmly  by  these  presents."  Then  follow  the 
conditions  of  the  bond,  and  the  signatures  of 
the  six  sureties.  Mead,  the  principal,  never 
signed  the  bond,  but,  on  the  day  it  was  filed, 
letters  testamentary  were  issued  to  him  by 
the  clerk,  and  there  was  indorsed  thereon  the 
usual  oath  for  the  faithful  performance  of  his 
duties.  Thereupon,  be  took  possession  of  all 
the  property  of  the  estate  of  the  decedent, 
and  thereafter  continued  to  act  as  executor 
of  the  said  will  until  June  9,  1890,  when  a 
decree  was  duly  made  and  entered  in  the 
matter  of  the  said  estate,  settling  his  final  ac- 
coimt,  and  distributing  the  residue  of  the 
estate,  consisting  of  $1,262.69  in  money,  to 
the  legatees  named  in  the  will,  who  are  thtf 
plaintiffs  and  respondents  here.  Mead  nev- 
er paid  to  the  distributees  any  part  of  the 
money  so  distributed  to  them;  and  in  No- 
vember, 1892,  they  commenced  this  action  on 
the  said  bond,  to  recover  the  same,  making 
Mead  and  four  of  the  sureties  signing  it  par- 
ties defendant.  Mead  failed  to  appear,  and 
his  default  was  duly  entered.  The  other  de- 
fendants answered,  and,  among  other  things, 
denied  in  effect  that  the  so-cailed  "bond" 
ever  became  a  valid  bond,  or  Imposed  any 
obligation  upon  them,  for  the  reason  that  it 
was  never  signed  or  executed  by  Mead,  the 
principal  named  therein.  The  case  was  tried 
by  the  court  without  a  Jury,  and  judgments 
in  proper  form  were  entered  in  favor  of  the 
plaintiffs,  from  which,  and  from  an  order  de- 
nying their  motion  for  a  new  trial,  the  de- 
fendants other  than  Mead  appeal. 

Our  Code  provides  that  "every  person  to 
whom  letters  testamentary  or  of  administra- 
tion are  directed  to  issue  must,  before  re- 
ceiving them,  execute  a  bond  to  the  state  of 
California,  with  two  or  more  snfBdent  sure- 
ties, to  be  approved  by  the  superior  court, 
or  a  Judge  thereof."  Code  avU  Proc.  {  1388. 
The  plain  meaning  of  this  provision  is  that 
the  principal  and  sureties  must  sign  the 
bond  before  letters  can  be  issued,  for  obvious- 
ly there  can  be  no  execution  without  signing. 
It  will  be  observed  that  the  bond  in  suit  here 
Is  not  in  form  the  joint  and  several  obliga- 
tion of  all  the  parties,  as  It  should  be,  but  is 
the  Joint  obligation  of  the  principal  and  sure- 
ties, and  the  several  obligation  only  of  the 
latter.  The  question,  then,  is,  was  the  bond, 
—it  not  having  been  executed  by  the  prin- 
cipal,—valid  for  any  purpose;  and  can  the 
itppeUants,  who  signed  it  as  sureties,  be  held 
liable  thermmder?  In  City  &  County  of 
Sacramento  v.  Dunlap,  14  Cal.  421,  the  ac- 
tion was  upon  a  bond  which  purported  to 
Up  the  Joint  bond  of  the  principal  and  siu-e- 
tles,  but  was  signed  only  by  the  sureties; 


and  the  question  for  determlnatj 
whether  the  intended  principal  or  the 
were  bound  by  it  It  was  held 
plaintiff  could  not  recover  upon  tl 
and  the  court,  speaking  through  ] 
J.,  said:  "The  liability  of  the  suretlc 
dltional  to  that  of  the  princIpaL  1 
bound  if  he  is  bound,  and  not  04 
The  very  nature  of  the  contract  imp 
The  fact  that  their  signatures  wer 
to  the  instrument  can  make  no  d 
in  its  effect  It  purports  on  its  fa 
the  bond  of  the  three.  Some  <me  m 
written  his  signatiu-e  first,  but  It  is  t 
Bumed  upon  the  understanding  that 
era  named  as  obligors  would  ad< 
Not  having  done  so,  it  was  Incompl 
without  binding  obligation  upon  elth 
ing  Bean  v.  Parker,  17  Mass.  591; 
Washburn,  2  Pick.  24;  Sharp  v. 
Watts,  21;  Fletcher  v.  Austin,  U 
Johnson  v.  Ersidne,  9  Tex.  1.  The 
justice  then  refers  to  certain  deci 
other  states  which  might  seem  to  { 
a  different  doctrine,  and  says  that  tl 
based  upon  bonds  which  were  Ix 
and  several,  and  he  Intimates  that  t 
ity  might  be  different  on  the  two 
bonds.  In  People  v.  Hartley,  21  Cal 
action  was  upon  a  bond  which  yma  c 
to  be  the  Joint  obligation  of  the 
and  sureties,  and  the  several  otoUf 
the  sureties,  so  far  as  regards  the 
for  which  each  undertook  to  be  llal 
bond  was  signed  by  the  sureties,  bv 
the  principal.  The  opinion  in  this  < 
also  delivered  by  Field,  C.  J.;  anc 
held  that  the  rule  declared  in  City  i 
of  Sacramento  v.  Dunlap  was  applio 
that  the  bond  Imposed  no  binding  o 
upon  the  sureties.  In  Kurtz  v.  Foi 
CaL  91,  29  Pac.  413,  the  action  wai 
bond  which  was  alleged  to  have 
ecuted  by  two  of  the  defendants 
dpals,  and  by  the  other  defendants 
ties.  The  bond  purported  to  be  the 
all  the  defendants,  but  it  was  In  fb< 
only  by  the  sureties.  It  was  held 
plaintiff  might  recover  on  the  bond, 
the  cases  of  City  and  County  of  Sa( 
V.  Dunlap  and  People  v.  Hartley 
were  not  In  point,  "because  in  th< 
the  bonds  sued  on  were  strictly  Jc 
not  several,  while  in  the  case  at 
obligation  Is  expressly  Joint  and 
In  Murfree  on  Official  Bonds  the 
thus  stated:  "A  bond  purportinf 
that  of  a  principal  and  his  suretl 
In  form,  and  only  several  in  recite 
tlons  of  the  liabilities  of  the  suretii 
solutely  void,  if  It  Is  not  executed  by 
dpal.  Being  a  joint  bond,  his  slgna 
necessary  to  its  validity,  for  the 
which  can  be  cured  upon  their  sngg 
the  complaint  do  not  embrace  the 
of  the  slgnatiure  of  the  principal 
Without  ills  8lgnatiu«,  the  instmme 
ills  deed.  Tb»e  Jsno  bond  of  his, 
.gitizcd  by  VjOOQ  I 
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defects  can  be  suggested  and  cnred." 
Uon  252. 

In  other  states  tbe  dedsions  are  ccmfllctlng 
upon  the  question  whether  the  sureties  can 
be  held  liable  on  a  bond  which  purports  to  be 
Joint  and  seT^al,  but  has  not  been  signed  by- 
the  principal.  The  last  case  to  which  our 
attention  Is  called,  bearing  upon  this  ques- 
tion, and  deciding  In  effect  that  sureties  may 
be  so  hdd.  Is  Trustees  v.  Sheik,  IID  HI.  679, 
8  N.  E.  189.  The  opinion  in  tbe  case  is  an 
able  one,  and  It  reviews  quite  fully  the  deci- 
sions on  both  sides  of  the  questton.  It  Is 
said:  "We  have  given  the  authorities  bear- 
ing on  tbe  questlcm  due  consideration,  and 
we  are  not  inclined  to  adopt  the  view  held 
by  the  courts,  that  a  bond  signed  by  the  sure- 
ties without  the  signature  of  the  principal 
may  not  be  binding  upon  those  who  execute 
It,  as  was  held  In  the  case  dted  from  Mis- 
souri, and  other  like  cases.  If  the  sureties 
saw  proper  to  bind  themselves  without  the 
principal  executing  the  bond  and  becoming 
bound,  we  think  they  might  do  so,  and  their 
undertaking  is  one  that  may  be  enforced  in 
the  courts  by  an  appropriate  action.  The 
fact  that  tbe  principal  obligor  In  this  case 
failed  to  sign  the  bond  was  a  mere  technical- 
ity, which  ought  not  to  affect  the  rights  of 
any  of  the  parties  concerned."  On  the  other 
band,  the  last  case  to  which  ottr  attention  is 
called,  holding  the  other  way,  is  a  decision 
by  tbe  supreme  court  of  South  Dakota  In 
Board  T.  Sweeney,  48  N.  W.  302.  In  this 
case,  too,  the  opinion  Is  quite  able  and  clear; 
and,  after  reviewing  at  length  all  the  prior 
decisions  on  both  sides  of  the  question.  It 
reaches  a  conclusion  directly  contrary  to  that 
reached  by  the  supreme  court  of  Illinois.  It 
Is  said:  "After  a  careful  review  of  the  au- 
thorities, and  tbe  reasoning  upon  which  they 
are  based,  we  think  tbe  better  rule  Is  that  an 
official  bond,  in  which  the  officer  Is  named 
as  principal,  but  which  Is  not  executed  by 
him,  la  prima  fade  invalid,  and  not  binding 
upon  the  sureties."  It  Is  not  necessary  here 
to  cite  or  comment  upon  the  numerous  cases 
reviewed  in  the  opinions  last  referred  to,  as 
{his  case  dearly  falls  within  the  rule  declared 
In  the  two  California  cases  first  dted.  That 
rule  Is  well  supported  In  other  states,  and  we 
think  it  should  be  followed  here.  There  Is 
a  remark  made  by  the  supreme  court  of 
Michigan  in  the  case  of  Johnston  v.  Kimball 
Tp.,  38  Mich.  187,  which  we  think  applicable 
to  this  case,  and  we  therefore  quote  and 
adopt  it:  "Our  statutes  plainly  contemplate 
that  the  treasurer  shall  himself  be  a  party 
to  his  own  official  bond;  and,  while  we  are 
not  prepared  to  hold  that  a  bond  knowingly 
and  intentionally  given  without  bis  concur- 
r«it  liability  will  not  bind  the  obligors,  we 
are  of  opinion  that  where  he  purports  to  be 
obligor,  and  does  not  sign  the  bond,  there 
must  be  positive  evidence  that  the  sureties 
Intended  to  be  bound  without  requiring  his 
signature  before  they  can  be  held  respon- 
sible."   Here  there  was  no  evidence  that  tbe 


sureties  Intended  to  be  bound  without  re- 
quiring the  principal's  signature,  but  on  tbe 
contrary  the  evidence  introduced  as  to  one 
of  them  tended  to  show  that  he  did  not  so 
intend.  It  follows  that  the  Judgment  and 
wder  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  bdow 
to  entw  judgment  In  favor  of  tbe  appellants. 

We  concur:    SBARLS.  O.;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  it  is  ordered  that  the 
judgment  and  order  be  revMsed,  and  tbe 
cause  remanded,  with  directions  to  the  court 
below  to  enter  judgment  In  favor  of  tbe  ap- 
pellants. 


LEVEB  DIST.  NO.  9  v.  FARMER  et  at. 
(No.  18,159.) 

(Supreme  Court  of  California.     Jan.  26,  1894.) 

HioHWATS— Vacation— RiOBTB  or  Abuttiko 

OWNBBS. 

1.  An  order  of  the  board  of  supervisors  lay- 
ing out  a  new  road,  and  vacating  an  old  one,  is 
not  void  because  it  fails  to  show  on  Its  face 
that  there  is  any  connection  or  relation  between 
the  two  roads,  if  the  surreys  and  descriptions 
of  the  new  and  the  old  roads  show  the  con- 
nection. * 

2.  The  vacation  of  a  highway  established  by 
statutory  proceedings  is  not  a  taking  of  prop- 

I  erty  from  an  abutting  owner  for  a  public  use, 
■  requiring  compensation  to  be  first  made  to  him, 
since  be  has  no  interest  in  such  highway  that  is 
not  common  to  the  public,  and  mnst  be  lield  to 
have  acquired  and  improved  his  property  in 
view  of  the  statute  antnorizing  the  vacation  of 
such  highways. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  coiirt,  Sutter  county; 
B.  A.  Davis,  Judge. 

Action  by  Levee  District  No.  9  against  L. 
P.  Farmer  and  others  to  enjoin  defendants 
from  vacating  a  road.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

M.  0.  Barney  and  W.  T.  Phlpps,  for  appel- 
lant A.  0.  McLaughlin,  DIst  Atty.,  W.  H. 
Carlin,  and  M.  E.  Sanborn,  for  respondents. 

HAYNES,  C.  Appellant  brought  this  ac- 
tion against  the  Individuals  composing  the 
board  of  supervisors  of  Sutter  county,  two 
persons  who  were  overseers  of  road  districts, 
and  others  who  were  owners  of  lands 
through  which  a  certain  road  ran,  to  enjoin 
them  from  closing  up  or  vacating  said  road. 
Appellant  Is  a  corporation  organized  to 
maintain  a  levee  along  a  portion  of  Feather 
river  to  prevent  overflows,  and  tbe  part  of 
said  road  in  question  is  contiguous,  for  the 
greater  part  of  Its  distance,  at  least,  to  the 
levee;  and  tbe  complaint  alleges  that  It  is 
the  only  Inlet  or  outlet  to  the  levee  for  the 
purpose  of  protecting  or  repairing  tbe  same, 
and  charges  tliat  the  defendants  are  prepar- 
ing and  threatening  to,  and  will,  unless  re- 
strained by  the  court,  fence,  plow,  up,  and  6^r> 
ligitizcd  by  fC 
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stroy  the  same,  without  any  legal  right  or  au- 
thority BO  to  do,  to  plaintiff's  great  and  Irrep- 
arable damage.  The  prayer  la  for  a  tem- 
porary restraining  order  and  a  perpetual  In- 
junction. The  answer  of  defendants,  In  a4- 
dition  to  denials,  alleged  that  on  January  6, 
1S92,  the  board  of  supervisors  ordered  the 
rood  abandoned  and  discontinued,  suoh  order 
to  take  effect  May  1,  1892.  Upon  the  trial, 
defendants  bad  findings  and  judgment  In 
their  favor,  from  which  judgment  the  plain- 
tiff appeals.  The  facts  appear  in  a  bill  of 
exceptions.  At  the  commencement  of  the 
trial,  counsel  for  defendants  suggested  that, 
If  the  orders  of  the  board  of  BupervisorB  al- 
leged In  the  answers  were  valid,  that  would 
dispose  of  the  case,  and  proposed  that  the 
first  proofs  be  directed  to  that  issue,  to 
which  counsel  for  plaintiff  assented.  The 
proceedings  of  the  board  were  thereupon  put 
In  evidence  by  defendants,  and  plaintiff  put 
in  no  evidence  whatever.  The  principal 
question,  therefore,  Is  as  to  the  validity  of 
the  order  vacating  the  road. 

Appellant  attacks  the  validity  of  the  order 
mainly  upon  two  grounds:  (1)  That  the  peti- 
tion upon  which  the  proceedings  were  based 
was  for  laying  out  and  establishing  a  new 
road,  and  vacating  an  old  one,  and  (2)  that 
it  did  not  appear  from  the  proceedings  that 
\here  was  any  connection  or  relation  be- 
tween the  two,  as  that  the  construction  of 
the  new  road  rendered  the  old  unnecessary. 
It  requii'es  neither  discussion  nor  authority 
to  sustain  the  proposition  that  two  wholly 
disconnected  objects  cannot  pi-operly  be 
joined  in  the  same  proceeding  and  order; 
and  while  these  proceedings  do  not  express- 
ly, or  in  direct  language,  show  that  the  new 
road  Is  but  an  alteration  of  the  old,  making 
a  portion  of  the  old  road  unnecessary,  the 
surveys  and  descriptions  of  the  new  road  and 
the  old,  which  were  put  In  evidence,  suffl- 
clently  show  that  fact.  The  portion  of  the 
old  road  vacated  is  about  two  miles  in  length, 
and  the  points  where  the  new  diverges  from 
It  at  one  end,  and  unites  with  it  at  the  other, 
are  given,  while  the  courses  of  the  surveys 
show  that  the  divergence  is  at  no  place  con- 
siderable,—perhaps  not  exceeding  40  rods. 
The  petition  was  signed  by  the  required 
mimber  of  qualified  persons;  the  descriptions 
of  the  road  sought  to  be  established  and  the 
one  to  be  vacated  were  definite,  and  did  not 
show  that  they  were  disconnected  matters 
which  ought  not,  or  could  not,  be  joined  in 
the  same  proceeding;  and  as  to  all  facts 
tending  to  show  whether  the  power  of  the 
board  ought,  or  ought  not,  to  be  exercised, 
cither  by  granting  or  denying  the  petition  in 
whole  or  in  part,  the  board  exercises  judicial 
functions,  (Dnmrell  v.  San  Joaquin,  40  Gal. 
158;  In  re  Grove  Street,  61  CaL  453;  Waugh 
V.  Cbauncey,  13  Cal.  11;)  and  its  judgments 
are  final,  and  cannot  be  attacked  collat- 
erally, but  may  be  reviewed  upon  certio- 
rari where  the  jurisdiction  of  the  board  has 
been  exceeded,  (Fall  v.  Paine,  23  CaL  303; 


Murray  v.  Mariposa  Oo.,  28  OaL  i 
rell  V.  San  Joaquin,  40  Gal  164; 
Board,  59  Cal.  701.) 

This  disposes  of  all  the  objection 
troduction  of  the  records,  except  U 
■to  be  noticed,  and  upon  which  app* 
dpally  relies,  viz.:  That  the  pn 
the  Political  Code  which  purport 
the  power  upon  the  board  of  sap 
vacate  public  roads  are  tmconstiti 
cause  th^  do  not  authorize  the  b< 
sess  the  damages  caused  ther^y  1 
owners,  nor  in  any  manner  provid 
pensatlon  to  them,  and  that  the  rig 
abutting  owners  are  property  wl 
the  CMistitation  cannot  be  taken 
damaged  without  compensation.  '^ 
dted  to  any  case  in  this  state 
question  thus  made  has  been  callec 
tentlon  of  the  court  or  decided, 
cites  EUiott,  Roads  &  St  p.  114 
citation  has  no  material  bearing 
question.  The  author  Is  there  dis< 
rights  of  abutting  owners  arising 
dedication  of  streets  by  the  owi 
soil,  and  Improvements  made  tm  t 
such  dedication,  as  is  clearly  sho 
cases  cited  in  the  footnote.  Oni 
cases  (Story  v.  Railroad  Co.,  90 
was  where  the  city  owned  certain 
surveyed  and  platted  them  into 
streets,  and  sold  them,  the  deed 
containing  a  covenant  on  the  pj 
grantor  to  make  the  streets,  which 
ever  thereafter  continue  and  be  f( 
and  common  passage,  and  as  pul 
and  ways,  for  the  Inhabitants  and  1 
etc.;  and  it  was  held  that  the  c 
could  not  be  deprived  of  the  stre 
compensation.  Another  case  cli 
Clerq  v;  Galllpolis,  7  Ohio,  218. 
corporation  owned  the  lands,  ai 
them,  and  designated  a  certain  pi 
public  square,  and  placed  a  value 
at  which  they  were  sold,  tlie  Talt 
on  the  public  square  being  higher  ' 
was  forever  Inalienable  and  to  be  li 
and  it  was  held  "that  where  lai 
cated  to  the  use  of  the  Inhabitants 
one  or  more,  especially  one  whose  ] 
affected  in  value,  may  enforce  tHe 
of  the  trust"  In  the  first  of  thesi 
right  of  the  abutter  rested  upon  a  c 
his  deed  from  the  city,  and  in  the 
on  a  trust  created  for  his  benefit 
trustee  could  not  disregard.  Here 
there  was  no  dedication,  nor  any  ci 
the  part  of  the  public,  nor  any  ti 
public  of  the  land  upon  which  the 
laid  for  the  use  of  the  appellant 
public.  Ti^Tiatever  trust  existed  fa 
was  of  an  easement,  not  for  the  ui 
fit  of  appellant,  but  for  the  use  of 
to  continue  for  such  time  only  t 
tbweof  by  the  public  should  be 
But  It  does  not  appear  probabh 
levee  was  built  because  the  road 
w  on  the-faith  that  tt  woold  ne 
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oated,  but  because  the  river  was  there  and 
likely  to  overflow;  and  therefore  appellant  Is 
not  within  the  authority  he  cites.  Appellant, 
tiowever,  dtes  us  to  the  statement  of  the 
same  author  at  pa^e  6G2,  where  the  broad 
proposition  Is  asserted  that  "the  right  which 
an  abutter  enjoys  as  one  of  the  public,  and  in 
common  with  other  citizens,  Is  not  property 
in  such  sense  as  to  entitle  him  to  compensa- 
tion on  the  discontinuance  of  the  road  or 
street,  but,  with  respect  to  the  right  which  he 
has  In  the  highway  as  a  means  of  enjoying 
the  free  and  convenient  use  of  bis  abutting 
property.  It  Is  radically  different,  'for  this 
right  is  a  special  one.  If  this  special  right  Is 
of  value,— and  it  is  of  value  if  it  increases  the 
worth  of  his  abutting  premises,^then  it  Is 
property,  no  mattw  whether  it  be  of  great  or 
small  value.  •  •  •  por  this  reason  we 
think  the  discontinuance  or  vacation  of  a 
street  In  such  manner  as  to  prevent  access 
to  the  property  of  an  adjoining  owner  is  a 
'taking'  of  property  within  the  constitutional 
inhibition,  and  cannot  be  lawful  without 
compensation  to  such  owner."  The  cases 
cited  by  the  author  do  not  sustain  the  propo- 
sition. Cincinnati  City  v.  White's  Lessees,  6 
Pet.  431,  was  where  lands  were  dedicated 
and  set  apart  "forever"  as  a  common.  Peti- 
tion of  Concord,  50  N.  H.  530,  was  under  a 
statute  which  provided:  "On  petitions  for 
discontinuance  of  highways  referred  to  the 
county  commissioners,  if  they  report  for  the 
discontinuance,  they  shall  assess  the  damages 
occasioned  to  any  person  thereby."  Common 
Council  V.  Cross,  7  Ind.  9,  related  to  an  aUey 
In  the  city,  and  It  was  held  that  real  estate 
dedicated  for  a  street  or  alley  could  not  be 
reclaimed  by  the  donor  without  the  consent 
of  the  owners  of  the  property  adjoining  such 
street  or  alley.  The  court,  to  Its  opinion, 
called  attention  to  the  distinction  between  the 
modes  of  establishing  streets  to  a  town  and 
of  common  roads,— that  the  former  Is  a  dedi- 
cation by  the  owner,  and  the  latter  by  appro- 
priating private  property  to  a  public  use  by 
the  state  by  the  exercise  of  the  right  of  emi- 
nent domain.  Haynes  v.  Thomas,  7  Ind.  38,. 
was  also- a  case  Involving  the  dedication  of 
land  for  a  public  street,  and  in  no  way  bears 
upon  the  question  now  under  consideration. 
The  case  dted  from  50  Ind.  537  (Buttcrworth 
V.  Bartlett)  arose  vader  a  statute  which  pro- 
vided that,  upon  the  vacation  of  a  highway, 
one  through  whose  land  the  highway  p.-issed, 
who  should  be  Injured  by  the  vacation  of  It, 
should  be  entitled  to  damages  for  such  injury. 
Two  other  cases  cited  by  the  author  related 
to  the  right  of  an  owner,  whose  lot  abutted 
on  a  street,  to  damages  resulting  from  the 
use  of  the  street  by  railroads,  such  use  be- 
ing an  additional  servitude.  The  only  case 
cited  by  the  author  In  which  the  question  at 
bar  was  discussed  Is  Pearsall  v.  Board,  74 
Mich.  558,  42  N.  W.  77;  and  the  (pinion  to 
that  case  concludes  as  follows:  "The  statute 
of  1S87,  at  page  185,  recognizes  the  right  of 
Mrs.  Pearsall  to  ber  damages  to  this  case, 


and  has  undertaken  to  provide  a  mode  for 
obtatotog  them,  but  it  la  not  the  one  author- 
ised by  the  constitution."  The  reporter  adds. 
In  a  footnote,  that  the  act  provided  for  a 
jmy  of  six  freeholders  Instead  of  twelve. 

Schaufele  v.  Doyle,  86  GaL  107,  24  Pac. 
834,  and  Brown  y.  City  of  Seattle,  6  Wash. 
35,  31  f  a&  313,  82  Pac.  214,  dted  by  appel- 
lant, were  each  cases  of  Injury  to  abutttog 
property  resulting  from  a  change  of  grade 
of  an  existing  street  to  a  city,  whereby  a 
change  to  the  surface  of  the  lot  was  made 
necessary  to  Its  convenient  use  and  enjoy- 
ment, as  by  gradtog  or  filltog,  or  changing 
aiiprooches.  In  these  oases,  as  to  multl- 
tndes  of  others  of  like  character,  much  Is  said 
about  the  rights  and  property  of  the  abut- 
ting owner  to  the  street;  but  what  is  said 
must  be  read  to  the  light  of  the  facts  of 
eaCh  particular  case.  No  one  questions  that 
an  abutter  upon  a  country  highway  has  an 
toterest  to  the  easement  created  for  public 
use;  bnt  It  does  not  follow  that  such  abut- 
ter Is  entitled  to  damages  upon  the  vacation 
of  such  highway,  nor  that  the  vacation  of  It 
ia  a  taking  or  damaging  of  private  property 
for  public  use.  The  toterest  of  each  abut- 
ting owner  is  the  same.  Tboogh  It  may  be 
of  greater  use  or  benefit  to  one  than  to  oth- 
ers, it  Is  a  common  right,  created  to  the  same 
way,  for  the  same  purpose,  of  the  same  dura- 
tion, and  subject  to  be  discontinued  when 
the  interests  of  the  public,  for  whose  benefit 
It  was  created,  requires  It,— that  Is,  when  It 
ceases  to  be  necessary  tor  public  tise.  The 
easement  Is  created  for  the  public,  not  for 
an  Individual,  though  an  individual  may 
have  a  private  way  even  by  condemnation. 
Nor  does  the  f&ct  that  a  way  may  be  nec- 
essary for  a  single  abutter  affect  the  c<mic1u- 
slon  that  It  is  no  longer  necessary  as  a  pub- 
lic road.  If  it  were  otherwise,  no  public 
road  could  be  vacated  so  long  as  it  could  be 
shown  that  It  was  necessary  for  &  single 
abutter,  and  thus  the  public  could  be  re- 
quired to  maintain  what  is  to  fact  a  private 
way.  That  an  abutter  may  be  Injured  by 
the  discontinuance  or  vacation  of  the  road 
Is  conceded;  but  "there  Is  no  contract  with 
surrounding  proi)erty  owners  that  a  public 
Improvement  shall  always  exist  as  at  pres- 
ent, and  no  damages  will  be  allowed  for  its 
discontinuance,  notwithstanding  improve- 
ments have  been  made  on  the  supposition 
that  they  will  remain,  and  notwithstanding 
property  has  been  thereby  enhanced  to 
value."  Mills,  Em.  Dom.  i  317.  In  Iowa 
the  supreme  court  say:  "We  have  held  that 
the  vacation  of  a  highway  does  not  take 
from  an  Individual  residing  thereon  his  prop- 
erty, either  for  public  or  private  use,  and 
that  he  cannot  recover  damages  therefor,  al- 
though he  may  sufifer  Inconvenience  and  loss 
therefrom."  Barr  t.  City  of  Oskaloosa,  45 
Iowa,  275.  The  supreme  court  of  Pennsyl- 
vania said:  "But  by  the  vacation  of  Wasb- 
togton  street  no  private  property  was  taken 
or  applied  to  pnhUc  use;"  and  the  court  tv^iQ 
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ttaer  held  that  the  power  of  the  legislattire 
was  not  restrained  In  that  regard  by  the  pro- 
vision In  the  constitution  requiring  mnnlcl- 
pal  corporations  to  make  compensation  for 
private  property  taken.  Injured,  or  destroyed 
by  the  construction  or  enlargement  of  their 
works,  highways,  or  Improvements,  and 
which  also  provided  that  private  property 
should  not  be  taken  or  applied  to  public  use 
without  Just  compensation.  McOee's  Ap- 
peal, 114  Pa.  St  471, 8  AtL  237.  The  supreme 
court  of  Illinois  said:  "It  Is  not  true.  In  fact 
or  In  law,  that  defendant  has  either  takoi  ae 
damaged  plaintiff's  property  tar  public  use. 
It  has  taken  no  property  for  public  or  any  oth- 
er use.  That  of  which  complaint  is  made 
Is  the  vacating  of  certain  streets.  In.  no 
sense  can  that  act  be  construed  as  either  tak- 
ing or  damaging  private  property  for  public 
use,  as  those  terms  are  used  In  the  constltn- 
tion."  Olty  «f  East  St  Louis  v.  O'Flynn,  119 
111.  200,  10  N.  B.  393. 

Whatever  of  apparent  hardship  there  may 
be  In  particular  cases  where  roads  have  been 
created  by  use  when  the  country  was  new, 
as  in  this  state,  and  for  the  temporary  con- 
venience of  a  sparsely  settled  country,  a 
greater  hardship  would  be  entailed  upon  the 
public  If  those  roads  could  not  now  be  va- 
cated or  changed  to  meet  the  present  chan- 
ged situation  without  oomi>ensatlng  those 
whose  premises  may  abut  thereon  for  the 
loss  or  inconvenience  they  may  sustain,  as, 
if  that  were  the  rule,  none  would  consent  to 
the  change,  and  the  added  burden  would 
be  an  embargo  upon  the  creation  of  new 
and  more  desirable  roads.  The  creation  of 
highways  by  use,  or  under  the  statute,  cre- 
ates an  easement  for  the  benefit  of  the  pub- 
lic for  such  time  only  as  the  public  necessi- 
ties and  convenience  may  require,  and  cre- 
ates no  covenant  or  obligation  in  favor  of  an 
abutter  that  it  shall  always  exist;  but,  on 
the  contrary,  the  statutes,  while  providing 
for  the  establishment  and  maintenance  of 
highways,  also  provide  for  vacating  the 
same,  and  abutters  must  be  hdd  to  have  ac- 
quired and  Improved  their  property  in  view 
of  that  fact;  and  hence  no  one  can  acquire 
a  legal  Interest  In  it  other  than  that  which 
Is  common  to  all,  and  this  common  Interest 
the  authwlty  relied  upon  by  appellant  con- 
'  cedes  does  not  entitle  an  abutter  to  damages 
upon  the  vacation  of  the  road.  The  public 
use  ceases  upon  such  vacation,  and  an  injury 
to  the  appellant  consequent  upon  sudi  end- 
ing of  the  use  cannot  be  held  to  be  a  taking 
or  damaging  'for  a  public  use.  The  first  or- 
der of  the  board  of  supervisors  was  valid, 
and  the  second  order,  x>asBed  to  meet  an  ob- 
jection made  by  appellant,  was  unnecessary, 
and  did  not  affect  the  vaUdity  of  the  first 
The  plaintiff  having  introduced  no  evidence, 
the  findings  were  proper.  If  the  fact  or  ex- 
tent or  amount  of  the  injury  sustained  by 
appellant  had  been  found  by  the  court,  It 
would  not  avail  to  sustain  a  bill  for  an  in- 
junction, since  It  was  damnum  absque  In- 


juria.   The  Judgment  appealed  tn 
be  afilrmed. 

We  concur:   VAMOLIEF,  O.;  SI 

PER  CURIAM.  For  the  reason 
the  fwegolng  opinion,  the  Judgmei 
ed  from  is  affirmed. 


LEE  V.  SOUTHERN  PAO.  R.  O 
19,216.) 
(Supreme  Conrt  of  California.     Jan. 

Appeal — Gkantiro  New  Trial  —  Aasi 
Risk  bt  Bbrvaxt— Dbpectivb  Mac 

1.  An  order  granting  a  new  tri 
gronnd  that  the  verdict  is  excessive  '' 
reversed  merely  because  the  supreme 
fers  with  the  trial  conrt  as  to  what  v 
been  a  jast  compensation,  unless 
that  the  trial  court  abused  its  discret 

2.  An  employe  does  not  assume  t 
injury  from  a  defect  In  the  machiner 
known  to  him,  unless  the  danger  ar 
the  defect  is  also  linown  or  reasons 
hended  by  him. 

Department  1.  Appeal  ft«m  Bup< 
Los  Angeles  county;  W.  H.  Clark 

Action  by  Charles  A.  Lee  ag 
Southern  Pacific  Railroad  Compan 
sonal  injuries  sustained  while  in  di 
employ.  There  was  Judgment  foi 
and  from  an  order  granting  a  nei 
appeals.    Affirmed. 

Cole  &  Cole  and  Vd  Valle  A  Mi 
appellant   John  D.  Blckndl,  for  n 


PER  CURIAM.  Action  to  recc 
ages  for  personal  Injuries.  The  pii 
Judgment,  and  now  appeals  from 
granting  defendant's  motion  tor  a 

In  the  latter  part  of  July,  1888 
was  employed  by  defendant  as  a 
on  a  freight  train,  and  continued  In 
Ice  untU  November  13,  1888,  whe 
talned  the  Injury  complained  of 
time  of  the  accident  be  was  aboul 
of  age,  had  from  childhood  been 
health,  and  prior  to  his  employme 
fendant  had  had  no  experience  ii 
service.  The  additional  facts  dlsdo 
record,  so  far  as  necessary  to  be  c 
that  on  the  day  of  the  accident  tb 
which  plaintiff  was  employed  hi 
time  to  reach  Honby  siding  In  tin 
south-bound  passenger  train  to  ] 
"helper"  engine  was  in  front  of 
engine,  and  when  near  the  siding 
from  the  train,  and  went  ahead  to 
a  flat  car  on  the  side  track,  and  pi 
ward  so  as  to  let  the  freight  train 
siding,  plaintiff  going  with  the 
make  the  coupling.  After  he  let  1 
In  on  the  siding,  he  stepped  upon  t 
make  the  coupling,  and  as  they 
pruachlng  the  flat  car  he  stooped  1< 
coupling  bar;  and  when  It  was 
raised  the  engine  Jolted  In  runnli 
jigitizcd  by  *' 
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dufoct  in  one  of  the  rails,  and  caused  his 
foot  to  slip  off  the  bottom  frame  of  the  pilot. 
That  the  side  track  was  only  partially  bal- 
lasted, which  permitted  his  foot  to  catch 
against  a  tie,  and  prevented  him  from  draw- 
ing It  up,  and  that  In  consequence  he  was 
thrown  off,  and  one  of  the  wheels  of  the  en- 
gine ran  oyer  his  leg,  making  It  necessary  to 
amputate  It  about  four  inches  below  the 
knee.  He  remained  In  the  hospital  seven 
months.  As  to  the  condlti(Ki  of  the  track,  he 
testified.  In  substance:  That  It  was  only 
partially  ballasted,  leaving  a  part  of  the  tie 
exposed,  against  which  his  foot  caught 
That  this  side  track  was  about  In  the 
same  condition  as  the  others  along  the  road. 
That  they  were  made  of  refuse  iron,— "old 
rails  that  are  hammered  down  and  battered 
out,  full  of  ridges  and  everything;  •  •  • 
full  of  hollows  and  ridges  and  chuck  holes 
all  through,  or  all  along.  In  lots  of  places." 
That  the  track  was  pretty  well  grown  over 
with  weeds  and  grass.  That  he  never  ran 
over  a  side  track  that  was  not  a  mass  of 
ruts  and  hollows,  all  over  it,  and  this  was 
no  exception  to  the  mle^  Upon  cross-exami- 
nation he  testified:  That  all  the  side  tracks 
were  used,— this,  he  supposed,  as  mucli  as 
the  others.  That  he  thought  he  bad  been  on 
It,  but  could  not  state  positively.  That  he 
looked  at  it  from  the  train,  lots  of  times, 
as  be  went  along  there,  the  same  as  all  the 
rest  of  them;  knew  it  was  there;  saw  it 
grown  over  with  weeds,  In  a  neglected  con- 
dition. That  he  did  not  know,  of  his  own 
knowledge,  that  there  was  any  such  defect 
in  that  rail.  That  he  did  not  see  the  hole 
there  in  that  rail.  Other  testimony  tended 
to  show  that  at  that  place  there  was  a  chuck 
hole  eight  or  ten  Inches  long  and  an  Inch  to 
an  inch  and  a  half  deep.  There  was  testi- 
mony on  the  part  of  the  defendant  tending 
to  show  that  the  side  track  was  In  proper 
condition;  but,  as  the  plaintiff's  knowledge 
of  tbe  condition  of  the  siding  is  principally 
Involved,  it  Is  not  necessary  to  state  the  de- 
fendant's testimony  in  this  connection.  It 
seems  to  be  conceded  that  the  mode  adopted 
by  the  plaintiff  to  make  the  coupling  was 
usual  and  proper.  Plaintiff  brought  the  ac- 
tion to  recover  for  the  injury  upon  the  the- 
ory that,  through  the  negligence  of  the  de- 
fendant, its  side  track  was  imperfectly  con- 
structed, defective,  out  of  repair,  and  un- 
safe. The  Jury  returned  a  verdict  for  $25,- 
000  damages.  Tbe  grounds  upon  which  de- 
fendant's motion  for  a  new  trial  was  grant- 
«d.  as  appears  from  the  opinion  of  the  court, 
which  is  printed  In  tbe  transcript,  were:  (1) 
That  the  damages  were  excessive.  (2)  That 
the  injury  suffered  by  plaintiff  occurred 
while  he  was  engaged  in  the  business  he  was 
«mployed  to  perform,  and  that  the  accident 
which  occasioned  it  resulted  from  the  ordi- 
nary risks  of  such  ei^ployment,  the  plaintiff 
being  aware  of  the  condition  of  the  side 
track  where  the  accident  occurred. 
1.  Subdirision  5  of  section  657,  Code  Civil 


Proc,  permits  new  trials  to  be  granted  upou 
the  ground  of  "excessive  damages  appeai-ing 
to  have  been  given  under  the  influence  of 
passion  or  prejudice."  This  provision  has 
been  in  the  statute  since  1831,.  and  has  been 
frequently  considered.  Aldrtch  v.  Palmer, 
24  Gal.  516,  Is  perhaps  the  leading  case.  See, 
also,  Boyce  v.  Stage  Co.,  25  Cal.  473;  Whea- 
ton  V.  Railroad  Co.,  36  Cal.  591;  Wilson  v. 
Fitch,  41  Cal.  385;  Harris  v.  Zanone,  83  Cal. 
72,  28  Pac.  845.  These  cases  hold  that  in 
actions  of  this  character  tbe  law  does  not 
attempt  to  fix  any  precise  rules  for  ascertain- 
ing what  is  a  Just  compensation,  but,  from 
the  necessity  of  the  case,  leaves  the  assess- 
ment of  the  damages  to  the  good  sense  and 
unbiased  Judgment  of  the  Jury,  whose  prov- 
ince it  is  to  make  the  assessment;  that  while 
the  verdict  In  these  cases,  as  in  all  others.  Is 
subject  to  review  by  the  court.  It  will  not 
be  disturbed  merely  upon  the  ground  that 
the  damages  are  excessive,  nor  because  the 
opinion  of  the  court  differs  from  that  of  the 
Jury,  but  only  where  it  appears  that  the  ex- 
cess has  been  given  under  the  influence  of 
passion  or  prejudice.  Where  this  does  ap- 
pear, it  is  as  much  the  duty  of  the  court  to 
grant  a  new  trial  as  It  is  where  any  of  tbe 
other  statutory  grounds  exist.  So  the  appe- 
late court,  in  reviewing  the  action  of  the 
court  below  In  granting  a  new  trial  upon 
this  ground,  will  not  reverse  the  order  mere- 
ly because  it  differs  with  the  trial  court  as 
to  what  would  have  been  Just  compensation, 
unless  the  difference  of  opinion  is  such  as 
i  to  Justify  the  conclusion  that  the  court 
Abused  its  discretion;  and  upon  this  ground 
the  order  appealed  from  should  be  affirmed. 
2.  As  to  the  second  point  discussed  by  the 
court  In  Its  opinion,  to  wit,  the  sufficiency 
of  the  evidence  to  support  the  verdict,  we 
will  pass  it  by  without  extended  notice  at 
this  time.  The  court  viewed  the  evidence  of 
the  case  In  the  light  of  the  law  it  gave  to 
the  Jury  in  the  following  Instruction:  "(4) 
I  instruct  you  that  it  is  the  duty  of  an  em- 
ploye of  a  railroad  company  to  see  that  the 
machinery  and  appliances  used  by  him  are 
In  repair,  so  far  as  this  can  be  done  by  the 
exercise  of  such  care  and  prudence  as  should 
be  exercised  by  an  ordinarily  careful  and  pru- 
dent man  engaged  in  such  business;  and  If 
you  believe  that  the  plaintiff  in  this  case 
knew,  or  by  the  exercise  of  ordinary  pru- 
dence and  care  should  have  known,  the  al- 
leged defect  in  the  track  before  the  hap- 
pening of  the  accident,  and  continued  his 
work  without  objection,  then  he  assumed 
the  risk,  and  cannot  recover."  This  instruc- 
tion Is  too  broad.  It  is  not  only  necessary 
that  an  employe  should  know  of  the  defect 
In  the  machinery,  In  order  to  bold  that  be 
asstmied  the  risk,  but  the  danger  arising 
from  the  defect  must  also  be  known  or  rea- 
sonably apprehended  by  him.  Farren  v.  Sel- 
lers, 39  La.  Ann.  1019,  3  South.  363;  Cook  v. 
Railway  Co.,  34  Minn.  47,  24  N.  W.  311; 
Russell  V.  Railway  Co.,  32  MInn.^230,  20  ;«. 
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W.  147;  Wuotllla  v.  Lumber  Co.,  37  Minn. 
163,  33  N.  W.  551;  Sanborn  v.  Trading  Co., 
70  Ca.  261,  11  Paa  710;  Shear.  &  R.  Xeff. 
(4th  Ed.)  t  212.  In  the  case  of  Martin,  v. 
RaUway  Co.,  94  Cal.  326,  29  Pac  615,  this 
court  goes  to  BtiU  greater  lengths,  and  declares 
the  doctrine  that  knowledge  by  the  employe 
of  both  the  defect  in  the  machinery  and  the 
danger  arising  therefrom  do  not.  In  all  cases, 
absolutely  bar  a  recovery  for  personal  In- 
juries received.  The  order  appealed  from  Is 
affirmed. 


NEEDLES  V.  FROST. 
(Supreme  0>uit  of  Oklahoma.     Feb.  2,  1884.) 

FiXAI.  JOUOUBST— ENFOKCEU BUT  OCTSIPB  OF  THS 

CocRT'8  Jdrisdiotiox— Ikjukctios. 

1.  A  cause  is  finally  disposed  of  when  final 
Judgment  is  rendered,  and  the  collection  of  the 

Judgment  is  no  part  of  the  dnty  of  the  court. 
udgments  are  not  self -executory ;  the  levy  up- 
on and  sale  of  property  to  satisfy  an  execution 
are  ministerial  acts  of  the  officers  designated  for 
such  purposes. 

2.  Judgments  in  civil  actions  rendered  in 
the  United  States  court  of  Indian  Territory 
cannot  be  enforced  by  execution  in  Oklahoma, 
and  the  United  States  marshal  of  said  territory 
has  no  authority  to  sell  real  estate  in  Oklahoma 
on  an  execution  issned  from  said  court.  The 
execution  and  acts  of  the  marshal  are  void  in 
Oklahoma,  and  may  be  enjoined  by  the  district 
court  of  Oklahoma. 

3.  Proceedings  to  enjoin  the  acts  of  an  of- 
ficer beyond  his  territorial  jurisdiction,  or  the 
sale  of  property  on  an  execution  without  the 
jurisdiction  of  the  court  rendering  the  judg- 
ment, are  not  an  interference  with  the  officers 
or  process  of  a  court. 

4.  Judgments  rendered  in  the  Indian  Terri- 
tory are  only  evidences  of  debt  in  this  territory,' 
and  must  be  reduced  to  judgment  in  onr  courts, 
and  collected  under  our  laws. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma 
county;  John  6.  Clark,  Judge. 

Action  by  C.  O.  Frost  against  T.  B.  Needles 
for  an  injunction.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Amos  Green  &  Son,  for  appellant  L. 
Guthrie,  for  appellee. 

BURFORD,  J.  This  was  an  action  to  en- 
join the  sale  of  certain  real  estate  In  Okla- 
homa city  by  the  United  States  marshal  of 
Indian  Territory  upon  an  execution  Issued 
from  the  district  court  at  Muscogee,  I.  T. 
The  record  discloses  the  fact  that  a  Judg- 
ment was  rendered  In  the  United  States 
court  for  the  Indian  Territory  at  Muscogee, 
on  the  26th  day  of  June,  1891,  in  favor  <rf 
Hansom  B.  Payne  and  against  C.  G.  Frost, 
for  the  sum  of  $321  and  costs  of  suit;  that 
execution  was  Issued  on  said  Judgment  bear- 
ing date  the  14th  day  of  February,  1S92, 
and  delivered  to  T.  B.  Needles.  United  States 
marshal  for  said  Indian  Territory,  and  was 
by  him  levied  upon  lots  1  and  2,  block  38, 
and  lot  No.  30,  block  No.  20,  in  South  Okla- 
homa addition  to  Oklahoma  city.  Oklahoma 
county,   O.  T.,  and   i^aid   mar:$hal   was  pro- 


ceeding to  advertise  and  sell  said 
to  satisfy  said  execution  at  the 
suit  was  Instituted,  which  was 
petual  Injunction  and  $100  damj 
appellant.  Needles,  demurred  to 
plaint,  which  demurrer  was  ovem 
court,  and  exception  saved.  The 
refused  to  plead  further,  and  Jud] 
rendered  on  the  demnrrer  for  plaii 
granting  the  injunction,  and  for 
ages.  From  this  Judgment  the 
Needles,  appeals,  to  this  court 

The  question  presetted'  by  the 
and  by  the  assignments  of  error  li 
present  but  one  question  which  I 
to  the  issues  In  this  cause.  T 
States  district  court  for  Indian  Tei 
Jurisdiction  over  that  portion  of 
where  the  property  levied  on  is  sit 
to  May  14,  1890.  By  the  act  of  a 
proved  May  2,  1890,  (26  Stat  83 
rltory  of  Oklahoma  was  created 
Jurisdiction  of  the  United  State) 
the  Indian  Territory  limited  to  1 
aries  of  the  five  civilized  tribes, 
established  courts  In  Oklahoma,  a 
their  Jurisdiction.  Section  9  of  sa 
tain's  these  provisions,  viz.:  "Al] 
parts  of  acts  heretofore  enacted, 
Jurisdiction  upon  United  States  c 
beyond  and  outside  the  limits  c 
ritory  of  Oklahoma  as  herein  ( 
to  all  causes  of  action  or  offens 
territory,  and  In  that  i>ortion  of 
kee  outlet  hereinbefore  referred  t< 
by  repealed,  and  such  Jurisdiction 
given  to  the  supreme  and  distrlci 
said  territory;  but  all  actions  c 
In  such  courts,  and  crimes  commit 
territory  and  in  the  Cherokee  outl 
the  passage  of  this  act,  shall  be 
prosecuted,  and  proceeded  with  u 
disposed  of,  in  the  courts  now  ha 
diction  thereof,  as  if  this  act  ha< 
passed."  It  will  be  observed  thi 
repeals  the  statute  giving  Jurlsdic 
courts  of  Indian  Territory  as  ti 
causes  of  actions  in  the  territory 
in  the  iMundaries  of  Oklahoma  as 
fined,  except  actions*  already  o 
which  class  of  cases  was  author 
proceeded  with  until  finally  dlspoe 
action  is  finally  disposed  of,  so 
Jurisdiction  of  the  court  goes,  '^ 
Judgment  is  rendered.  The  coUec 
Judgment  is  no  part  of  the  duty  of 
The  law  furnishes  the  remedy  foi 
or  enforcement  of  personal  Jud| 
execution,  levy,  and  sale  of  prope 
ments  ore  not  self -executory,  but  i 
of  executions,  levy,  and  sale  of  pi 
ministerial  acts,  and  are  performc 
executive  or  dwlcal  officers  as  tbi 
designate  t<xe  such  purposes. 

In  the  absence  of  special  statute 
ity,  executions  cannot  run  beyond 
where  the  Judgment  Is  rendered, 
the  Jurisdii^tlon  of  the  court  tha^ 
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Judgment  An  execution  may  be  valid  and 
i-emilar  apon  Its  face,  and  issued  upon  a 
valid  Judgment,  as  appears  to  be  in  the  case 
at  bar;  yet,  U  the  officer  attempts  to  ex- 
cute  the  writ  beyond  his  Jurisdiction,  hla 
acta  will  be  Toid,  and  he  may  be  enjoined. 
But,  were  we  to  concede  the  jtosition  of 
counsel  for  appellant, — ^that  the  court  of  In- 
dian Territory  retains  Its  Jurisdiction  over 
Oklahoma  for  the  purpose  of  collecting  Its 
Judgments,  as  well  as  t<x  rendering  them,— 
it  would  not  avail  them  anything  In  this 
case,  for  In  that  event,  to  authorize  the  mar- 
shal of  Indian  Territory  to  execute  the  pro- 
cess In  this  Jurisdiction,  it  would  be  neces- 
sary that  the  writ  should  show  upon  its  face 
that  it  was  issued  upon  a  Judgment  rendered 
in  a  cause  which  was  commenced  in  said 
court  prior  to  May  14,  1890;  and  nothing 
appears  in  the  case  at  bar  to  show  that 
fact.  We  are  bound  to  give  full  faith  and 
credit  to  the  Judgments  of  that  court  when 
properly  authenticated  transcripts  are 
brought  before  us,  which  show  that  the 
court  had  Jurisdiction  of  the  parties  and 
subject-matter;  but  this  rule  does  not  ex- 
tend to  executions  In  the  hands  of  an  offi- 
cer. If  a  writ  appears  to  have  issued  from 
a  court  beyond  the  jurisdiction  where  it  Is 
sought  to  be  executed,  or  it  Is  being  ex- 
ecuted by  an  officer  foreign  to  the  jyrisdlc- 
ticn  where  the  property  is  situated,  in  either 
event  the  party  affected  may  have  his  rem- 
edy by  injunction  in  proper  cases.  At  com- 
mon law  the  writs  of  each  coiu-t  were  only 
capable  of  enforcement  within  the  territorial 
limits  of  Its  jurisdiction.  1  Freem.  Ex'ns,  S§  104, 
198, 199.  Judgments  obtained  in  one  state  are, 
in  another  state,  or  in  an  Independent  torrlto- 
rial  Jurisdiction,  only  contract  debts,  and 
they  do  not  per  se  authorize'  the  Issue  of 
final  process  or  the  exercise  of  auxiliary 
Jurisdiction.  They  do  not  have  the  force  and 
effect  of  domestic  judgments,  except  for  the 
purposes  of  evidence.  They  have  no  extra- 
territorial force  as  judgments,  for  no  court 
can  enforce  its  process  or  orders  beyond  the 
limits  of  Its  territorial  jurisdiction.  Hence, 
the  holder  of  a  Judgment,  desiring  to  enforce 
It  in  another  territory,  must  sue  upon  It  in 
the  latter  Jurisdiction  as  the  evidence  of 
debt,  and  recover  a  judgment  of  the  latter 
territory,  and,  as  such,  it  will  be  collected 
and  enforced  by  the  laws  of  the  jurisdiction 
where  last  rendered.  Black,  Judgm.  862; 
ClatUn  V.  McDermott,  12  Fed.  375;  McEl- 
moyle  v.  Cohen,  13  Pet.  312.  A  number  of 
other  (tnestions  have  been  argued  by  coun- 
sel in  this  cause,  but  we  do  not  deem  them 
necessary  to  a  decision  of  this  cause.  We 
think  the  complaint  was  sufficient  to  enti- 
tle the  appellee  to  the  relief  prayed  for.  It 
charges  both  an  attempt  to  sell  real  estate 
upon  a  writ  without  force  In  this  territory, 
so  far  as  appears  from  the  notice  of  sale, 
aad  by  an  officer  acting  outside  his  terri- 
torial Jurisdiction.  If  the  appellant  bad  de- 
sired to  present  and  rely  upon  the  question 


as  to  whether  the  judgment  came  within  the 
saving  clause,  and  was  an  action  pending 
at  the  time  the  act  of  May  2.  1880,  became 
operative,  he  should  have  presented  that 
question  to  the  trial  court  by  answer.  This 
process  and  the  acts  of  the  marshal  are  void 
in  this  territwy  on  the  pleading  before  us, 
and  the  trial  court  had  the  power  to  enj<^n 
said  process.  To  enjoin  void  acts  or  pro- 
ceedings is  not.  In  any  sense,  an  Interfer- 
ence with  the  officers  or  process  of  a  court, 
whatever  its  status  or  relation  to  the  trial 
court.  The  judgment  of  the  district  court  i» 
affirmed,  at  costs  of  appelant. 


HBRBIBN  T.  WARREN  et  al. 

(Supreme  Court  of  Oklahoma.     Feb.  2,  1894.) 

Ptmuo  Lauds— Adverse  Claims  to — Forl-u  fob 

Determination. 

1.  A  court  of  law  or  equity  will  not  inter- 
fere to  determine  the  question  of  title  to  public 
lands  until  the  adverse  claims  have  been  filial- 
ly determined  by  the  land  department. 

2.  A  complaint  to  set  aside  an  award  of 
town-site  trustees  to  public  lands,  which  does 
not  show  that  the  cause  has  been  finally  de- 
termined in  the  land  department,  fails  to  state 
a  cause  of  action. 

(SrIIabns  by  the  Court) 

Appeal  from  district  court,  Logan  coun- 
ty;  E.  B.  Green,  Judge. 

Action  by  Henry  Herbien  against  Belle 
V.  Warren,  and  John  Foster,  W.  a  Robert- 
son, and  A.  C.  Schnell,  town-site  trustees. 
Defendants  had  judgment  on  demurrer  to 
the  complaint,  and  plaintiff  appeals.  Af- 
firmed. 

H.  R.  Thur8t<Hi,  for  appellant  John  F. 
Stone,  for  appellees. 

BURFORD,  J.  The  appellant  brought  his 
action  In  the  district  court  of  Logan  county 
to  set  aside  the  award  of  the  town-site 
board,  and  to  have  a  conveyance  decreed  to 
him  of  certain  lots  in  East  Guthrie,  O.  T. 
The  complaint  shows  that  be  and  the  ap- 
pellee Belle  v.  Warren  were  each  claimants 
and  applicants  for  said  lots  before  the  town- 
site  trustees,  who  are  the  coappcllees  in  this 
action;  that  their  rights  were  passed  upon 
by  said  trustees,  and  an  award  made,  and 
judgment  entered  by  said  trustees  In  favor 
of  the  appellee  Belle  V.  Warren  and  against 
the  appellant;  that  she  was  held  to  be  the 
rightful  occupant  and  claimant  of  said  lots, 
and  entitled  to  a  conveyance  therefor.  Ap- 
pellant further  alleges  that  the  award  was 
procured  by  fraud  and  perjury  and  a  mis- 
application of  the  law,  and  that  he  was  en- 
titled to  said  award  upon  the  evidence  and 
under  the  law  applicable  to  such  cases,  and 
he  asked  to  have  said  cause  tried  by  the 
district  court,  said  award  canceled,  and  a 
conveyance  decreed  to  him.  The  defend;)  nts 
answered  tliia  complaint  by  setting  up  their 
official  character,  and  admitting  the  trial 
and  award  as  alleged  by  appellant;  but  say 
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that  be  bad  appealed  from  said  award  to 
tbe  commissioner  of  the  general  land  office 
at  Washington,  and  that  said  appeal  was 
stlU  pending  and  ondlsposed  of,  and  asked 
that  be  be  estopped  from  proceeding  In  the 
district  covrt.  To  this  answer  the  appel- 
lant filed  a  general  demurrer,  and  for  canse 
says  that  said  answer  does  not  state  facts 
sufficient  to  constitute  a  defense  to  his  cause 
of  action.  The  court  carried  this  demurrer 
back,  and  sustained  it  to  the  complaint, 
for  the  reason  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  appellant  refused  to  plead  furtber,  and 
Judgment  was  entered  on  demurrer  for  de- 
fendants. From  this  Judgment  plaintiff  ap- 
peals, and  assigns  as  error  the  irillng  of  tbe 
court  in  sustaining  the  demurrer  to  his  com- 
plaint 

We  think  the  court  committed  no  error  In 
sustaining  the  demurrer  to  the  complaint. 
Before  a  court  will  interfere  to  determine 
the  respective  rights  of  claimants  to  title 
to  public  lands,  tbe  matter  must  have  been 
finally  determined  by  the  land  department. 
There  is  no  allegation  or  showing  in  tbe 
complaint,  that  tbe  award  of  the  town-site 
trustees  bad  become  final,  and  until  it  bad 
become  final  tbe  appellant  baa  no  standing 
in  tbe  court  These  propositions  are  too 
well  established  to  require  elucidation  or 
citation  of  authorities.  This  proceeding  was 
no  doubt  brought  at  a  time  when  It  was 
tbought  that  the  award  of  tbe  town-site 
trustees  was  final,  and  that  no  appeal  could 
be  taken  therefrom  to  the  department  of- 
ficers; but,  this  question  haying  been  set- 
tled by  tbe  supreme  court  of  the  United 
States  in  tbe  case  of  McDald  ▼.  Territory  of 
Oklahoma,  14  Sup.  Gt  58,  (appealed  from  this 
court)  the  ruling  becomes  dedsive  of  this 
case.  Tbe  Judgment  of  the  district  court 
Is  affirmed,  with  costs. 


BERRY  et  al.  t.  SHITH,  Sheriff. 

(Supreme  Court  of  Oklahoma.     Feb.  2,  1S94.) 

Appeal — EzoKpnos's — Nbw  Trial  —  Compbtenct 
OF  Juror  — Revibw  —  Eyidencb  hot  Part  op 
KrcoRD. 

1.  Unless  an  exception  is  saved  to  the  giv- 
ing of  an  instruction,  as  provided  by  section  19. 
p.  842.  St.  1890,  it  is  not  error  for  the  court  to 
overrule  a  motion  for  a  new  trial  and  to  set 
aside  the  verdict  of  the  jury,  assigning  the  fdv- 
iii);  of  such  instruction  aa  erroneous,  notn-ith- 
stiinding  the  law  may  be  incorrectly  stated  in 
such  iDstrnction. 

'2.  An  affidavit  in  Bupi>ort  of  a  motion  to 
set  aside  a  verdict  of  the  jury  and  for  a  new 
trial,  alleging  disqualification  of  a  juror  by  rea- 
son of  an  aUeged  expression  of  oi>inion  as  to 
the  merits  of  the  case  before  the  trial,  is  insuf- 
ficient, if  it  fail  to  show  that  the  rights  of  the 
aegriered  party  have  been  prejudiced,  and  such 
party  did  not  have  fall  knoniedge  of  such  facts 
when  the  jury  was  inipant-Ieil,  and  full  oppor- 
tunity given  to  challoii:;e  the  juror  for  caose, 
»>r  iierempiorily.  and  tliis  especially  in  the  ab- 
<;':,o^  of  sjiid  jur«>r"s  v<^ir  dire. 

S.  .\t)i<lavits  found  in  the  records  will  not 
It?  (MUsidertiU  iu  sui>(K>rt  of  an  assignment  of 


error  in  a  motion  for  a  new  trial 
aside  the  verdict  of  the  jury,  unlet 
davits  are  in  some  manner  attacl 
motion  as  au  exhibit,  or  designated 
made  or  bill  of  exceptions  as  bavin 
in  support  of  the  motion. 

4.  When  a  question  of  fact  is  I 
a  jury  and  the  evidence  is  not  ma< 
the  record  on  appeal,  the  question 
giving  instructions  to  the  jury  as  t 
will  not  be  considered  unless  such 
are  clearly  inapplicable  to  any  sta 
and  exception  thereto  has  l>een  prop* 

5.  When  an  appellant  assigns  a 
the  court  permitted  evidence  to  go 
whether  the  sale  and  purchase  of 
volved  was  made  to  defraud  credi< 
reason  that  no  such  issue  was  nc 
pleadings,  the  question  will  not  be 
unless  it  appear  that  exception  was 
to  in  due  form,  and  such  evidence  it 
the  trial  made  a  part  of  the  record, 
peilate  court  may  determine  whetl 
dence  was  inadmissible  under  the  pi 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Glev 
ty;  Jotm  6.  Clark,  Judge. 

Action  bi  replevin  by  Thomas  B. 
another  against  George  Smith,  she 
was  Judgment  for  defendant  an 
appeal.     Affirmed. 

The  other  facts  fully  appear  in 
Ing  statement  by  SCOTT,  J.: 

On  the  21st  day  of  November,  1 
as  B.  Berry  and  A.  A.  Berry,  pari 
business  as  Berry  Bros.,  in  tbe  to 
man,  filed  tbelr  complaint  in  repl 
probate  court  of  Cleveland  county 
possession  of  a  stock  of  confectic 
by  George  Smith,  as  sheriff  of  s 
under  and  by  authority  of  a  wril 
ment  sued  out  of  the  probate  coa 
tUfs  in  tbe  case  of  W.  A.  Mount 
W.  H.  Fergerson,  an  insolvent  deb 
tbe  probate  court  tbe  case  was  i 
tbe  district  court  and  Judgment  r 
tbe  defendant  for  the  return  of  tt 
or  its  value  in  case  the  return  th 
not  be  bad.  From  this  Judgment 
tiffs  appeal. 

Berry  &  Hess  and  Amos  Green 
appellants.  Leslie  P.  Ross  and  He 
mar,  for  appellee^ 

S(30TT,  X>  (after  stating  the  f 

action  was  first  commenced  in  t 

court  of  Clevdand  county,  and  b 

litigation  appealed  to  the  district 

tried  de  novo.    Judgment  was  ren 

such  verdict  which  verdict  reads 

"We,  tbe  Jury  duly  impaneled  an 

try  tbe  above  case,  do,  upon  our 

for  tbe  defendant  and  find  tbe  ▼ 

property  sued  to  be  $150."     Tbe  i> 

so  incomplete  and  Impofect  It  is 

the  court  to  determine  to  what  < 

slderation   should   be   given   to  a 

points  raised.     Afto-  tbe  verdict 

I  below  next  seems  to  have  enterts 

;  tion  to  set  a^de  tbe  verdict  for  a 

I  No  date  of  tbe  filing  of  tbe  moi 

I  closed;   but  in  rendering  Judgmen 
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overruled  It,  and  an  exceptloa  appears  to 
have  been  saved  In  regular  form.  No  other 
exceptions  were  token,  either  to  the  Instruc- 
tions  of  the  court  or  any  question,  during  the 
progress  of  the  trial.  The  motion  is  based 
upon  nine  alleged  errors,  the  principal  one, 
affecting  the  present  status  of  this  case,  be- 
ing instruction  No.  9,  which  reads:  "If  you 
find  for  the  defendant,  you  will  also  find  the 
value  of  the  property  taken  from  the  defend- 
ant under  the  writ  of  replevin."  The  objec- 
tions to  the  other  Instructions,  viz.  3,  3^  4, 5, 
6.  7,  and  8,  even  if  exceptions  bad  been  prop- 
erly saved  at  the  time  they  were  given,  are 
not  wdl  founded;  at  least,  In  the  absence  of 
tbe  evidence,  which  Is  not  made  a  part  of 
the  record.  Tbe  court  refused  two  instruc- 
tions offered  by  plaintiff,  but  no  exception 
was  taken  to  the  refusal  of  the  court  to  give 
tliem,  and  this  point  will  not  be  entertained. 
Hence,  with  this  view  expressed,  no  objec- 
tions raised  to  any  of  the  Instructions  wUl  be 
considered,  except  Instruction  9,  above  recit- 
ed, and  this  one  only  to  the  extent  useful  to 
convey  the  reasoning  of  the  court  upon  the 
omission  of  the  appellants  to  properly  pre- 
sent the  qnestions  Involved  by  the  exceptions 
necessary  to  entitle  them  to  a  review  of  the 
alleged  errors  of  tbe  lower  court 

The  only  exception  properly  saved  is  em- 
braced In  the  order  of  the  court  overruling 
tbe  motion  to  set  aside  tbe  verdict,  and  for  a 
new  trial;  and  this  one  only  raises  the  point 
of  the  sufiSclency  of  the  proof  by  affidavit  un- 
der the  third  paragraph  of  the  motion,  which 
reads:  "That  Juryman  Noland  had  talked 
and  conversed  with  a  witness  In  the  case  be- 
fore said  trial,  and  expressed  himself.  See 
affidavit"  The  affidavit  is  short,  and  reads: 
"W.  H.  Fergerson,  of  lawful  age,  being  duly 
sworn,  upon  Ills  oath  says  that  he  talked 
•with  one  Tony  Noland  with  reference  to  his 
case  shortly  after  the  attachment  in  question 
was  run;  that  the  said  Noland  expressed 
himself  In  regard  to  the  matter  at  the  time; 
that  the  same  Noland  was  a  juror  upon  said 
case."  The  affidavit  Is  too  Indefinite  to  re- 
quire serious  attention.  It  does  not  appear 
that  the  rights  of  either  party  have  been 
prejudiced  on  account  of  the  alleged  expres- 
sion of  opinion  by  the  Juror  before  the  trial. 
Noither  does  it  appear  that  the  appellants 
h.nd  not  full  knowledge  of  all  the  affidavit 
cor.  rains  when  the  jury  was  impaneled,  and 
full  opportunity  given  them  to  challenge  the 
jurors  for  cause,  or  peremptorily.  Taking 
tills  view,  the  court  Is  of  the  opinion  that  the 
proof  Is  entirely  Insufficient  to  support  para- 
jrr.iph  3  of  the  motion,  especially  In  the  ab- 
sence of  the  juror's  voir  dire. 

Two  more  affidavits  are  submitted  In  the 
record,  presumably  In  support  of  paragraph  4 
of  the  motion,  but  are  not  attached  as  an  ex- 
hibit, or  in  any  manner  designated  or  dlstin- 
fniisbed  in  tbe  record  as  having  been  consld- 
pred  In  support  of  the  motion.  If  it  were 
proper  even  for  the  court  to  entertain  the  affl- 
/Inrits,  under  such  circumstances,  they  could 
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not  be  considered  serious  enough  to  reverse 
the  lower  court,  without  the  entire  record  be- 
fore us.  Hence,  we  think  the  motloii  was 
properly  overruled. 

Judgment  was  rendered  on  the  verdict, 
omitting  immaterial  {larts,  as  follows:  "Come 
now  the  parties,  and,  the  jury  having  return- 
ed their  verdict  herein  in  fovor  of  the  de- 
fendant, the  court  renders  judgment  thereon. 
It  Is  therefore  considered,  ordered,  and  ad- 
judged by  {he  court  that  the  defendant  have 
return  of  the  property  described  in  the  com- 
plaint, or,  upon  failure  of  plaintiffs  to  return 
the  same,  that  he  recover  of  the  plaintiffs  tbe 
sum  of  $150  found  by  the  jury  to  be  value 
thereof,  and  that  the  defendant  recover  of 
plaintiffs  his  costs  laid  out  and  expended, 
and  that  execution  Issue  therefor.  John  Q. 
Clark,  Judge."  This  judgment  follows  out 
the  theory  of  the  court  as  Indicated  by  in- 
struction 9,  hereinbefore  set  forth.  Section 
19,  p.  842,  St  1890,  clearly  provides  for  ex- 
ception to  instructions,  as  follows:  "A  party 
excepting  to  the  giving  of  an  Instruction  or 
the  refusal  thereof,  shall  not  be  required  to 
file  a  formal  bUl  of  exceptions;  but  It  sliaQ 
be  sufficient  to  write  on  the  margin  or  at  tbe 
close  of  such  instruction  'Refused  and  except- 
ed to'  or  'Given  and  excepted  to,'  which  mem- 
orandum shall  be  signed  by  the  judge  and 
dated."  This  was  not  done.  The  only  ques- 
tion then  remaining  Is  whether  the  court  err- 
ed in  rendering  the  judgment  in  the  manner 
and  form  it  did  on  the  verdict,  and,  if  not, 
as  to  whether  this  court  can  now  consider 
this  question,  in  the  absence  of  an  exception 
to  the  form  of  the  judgment  or  a  proceeding 
of  some  nature  to  bring  It  properly  before  us. 
We  are  clearly  of  the  opinion  that  even  this 
question  cannot  be  considered.  It  must  fol- 
low the  fate  of  all  the  others.  Had  these 
points  been  properly  saved,  the  contention  of 
the  appellants  that  the  Instruction  of  the 
court  that  the  defendant  was  entitled  to  re- 
cover the  value  of  the  property,  if  a  return 
thereof  could  not  be  bad.  Instead  of  tbe 
amount  of  the  attachment  liens  and  costs, 
would  have  had  some  force,  provided  the 
proof  disclosed  final  judgment  In  the  attach- 
ment case,  so  that  the  question  as  to  tbe 
amount  of  tbe  lien  of  the  attaching  creditor 
would  not  become  an  issue  for  trial  and  de- 
termination In  the  replevin  suit  In  such 
event  the  cuse  of  Chandler  v.  Colcord,  1  Okl. 
276,  32  Pac.  330,  and  cases  there  cited,  would 
have  been  squarely  In  point  The  record  con- 
tains no  such  state  of  facts,  and  the  points 
relied  upon  by  appellants  in  their  assign- 
ments of  error  have  not  been  properly  raised. 
It  Is  unnecessary  for  us  to  discuss  the  ques- 
tion presented  In  the  case  of  Chandler  v.  Col- 
cord, and  relied  upon  by  appeUonts,  as  to 
whether  It  Is  possible  for  the  court  to  render 
an  alternate  judgment  provided  for  by  the 
statute,  (page  848,  i  9,)  for  exception  was  not 
saved  to  the  Instruction,  and  It  Is  not  error 
for  tbe  court  to  overrule  a  motion  for  a  new 
trial  setting  up  the  giving  of  a^  instruction 
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(18  erroneoTii^  to  Tvhich  ^ceptlon  hits  not 
been  taken.  As  to  whether  the  Jndgmait 
was  properly  rendered  npon  the  verdict,  nei- 
ther Is  that  question  properly  before  the 
court  It  follows,  then,  that  the  Judgment 
mnst  be  affirmed,  with  Instructions  to  the 
lower  court  for  Its  enforcement  as  therein 
rendered.    All  the  Justices  concurring. 


DB  BBRRT  r.  SMITH,  Sheriff. 
(Supreme  Court  of  Oklahoma.     Feb.  2,  1894.) 
Fracticb  ox  Appeal— MoTiox  rou  New  Tsiai/— 

JuRiSDicrios  OF  Probate  Court. 

1.  No  motion  for  a  new  trial  havlne  been 
filed,  the  only  question  for  conaideration  by  the 
court  is  whether  the  complaint  filed  states  facta 
sufficient  to  constitute  a  cause  of  action. 

2.  When  an  appellant  seeks  a  rerersal  of  a 
judcment  rendered  in  a  probate  court,  he  must 
ask  for  a  new  trial  in  the  court  below  before  he 
is  entitled  to  have  its  proceedings  reviewed  on 
appeal. 

3.  In  all  cases  commenced  in  the  probate 
court  of  this  territory,  wherein  the  same  ex- 
ceeds  the  jurisdiction  of  justices  of  the  peace, 
the  pleadings  and  practice  and  proceedings  iu 
said  courts,  both  before  and  after  juilsmeut, 
shall  be  governed  by  the  chapter  on  civil  pro- 
cedure of  the  territory  governing  pleading  and 
practice  and  proceedings  in  the  district  court 

(Syllabus  by  the  0>urt) 

Appeal  from  probate  court,  Cleveland  coun- 
ty. 

Action  In  replevin  by  John  H.  De  Berry 
against  (xeorge  Smith,  sheriff,  to  recover  spe- 
cific articles  of  personal  property.  Judgment 
rendered  in  court  below  for  the  plaintilT. 
From  this  Judgment  the  defendant  appeals. 
Affirmed. 

Davidson  &  Hocker,  for  appellant  Andrew 
Uutchln,  for  appellee. 

SCOTT,  J.  This  action  was  ffled  In  the 
probate  court  of  Cleveland  county  on  the  6th 
day  of  November,  1892,  by  John  H.  De  Berry 
against  George  Smith,  as  sheriff,  who  had 
levied  on  the  property  in  controversy  In  vir- 
tue of  an  execution  Issued  on  a  judgment  in 
favor  of  Wcsthelmer  &  Sons,  wholesale  liq- 
uor dealers,  and  against  the  appellee.  The 
property  levied  upon  was  a  saloon  outfit,  con- 
sisting of  a  bar,  backboard,  bar  fixtures, 
whisky,  stoves,  lamps,  and  chairs,  all  of  the 
alleged  aggregate  value  of  $100.  The  com- 
plaint also  prays  for  Judgment  for  $2(X)  dam- 
ages, and  alleges  the  property  levied  upon 
by  the  sheriff  to  be  exempt  under  section 
4734,  p.  867,  St  185)0.  After  the  usual,  and 
111.1  iiy  unusual,  objections,  motions,  and  ex- 
ceptions of  the  parties,  the  court  rendered 
judgment  In  favor  of  the  appellee,  John  H, 
Do  Berry,  for  the  return  of  the  property, 
damages  to  the  amount  of  $'2'>,  and  also  attor- 
ney's fees  for  the  same  amount  Tlie  de- 
fendant, George  Smith,  appealed  on  questions 
ot  law,  and  nsks  a  reversjil  of  the  Judgment 
Xo  motion  for  a  new  trial  was  filed,  and  the 
sole  (jue.stlon  presented  In  the  record  for  con- 
sideration, in  the  absence  of  such  motion,  is 


whether  or  not  the  complaint  i 
facts  sufficient  to  constltate  a  cs 
tion.  The  complaint  clearly  states 
action,  and  the  case  Is  th«'efore  1( 
merely  to  discuss  the  question  as 
a  party  feeling  himself  aggrieved 
himself  of  the  right  to  relief  In  a 
court  when  he  has  failed  to  ask 
trial  below.  This  point  can  be  ( 
briefly.  A  motion  for  a  new  trii 
sary.  See  Elliott's  App.  Proo.  p. 
which  reads:  "The  earlier  cases  v 
ffict  upon  the  question  whether  a 
a  new  trial  was,  or  was  not  neces 
rule  Is  In  accordance  with  the  wli 
general  principle  that  a  motion 
trial  Is  essential  in  order  to  glv< 
court  an  opportunity  to  review  I 
and.  If  need  be,  to  correct  orors 
It  may  have  fallen.  The  rule  Is 
upon  the  further  ground  that  a 
provision  Is  not  to  be  Isolated  ani 
from  other  provisions,  but  Is  to 
ered  In  connection  with  them.  Tl 
that  all  the  statutory  provisions 
same  general  subject  should  rece 
eration.  It  adhwed  to,  tends  to  p 
cord,  and  secure  symmetry  and 
so  that  the  rule,  as  finally  settled, 
to  commend  It."  See,  also,  Kent 
12  Ind.  675;  Garver  v.  Daubenspe 
238;  State  v.  Swarts,  9  Ind.  221; 
State,  61  Ind.  360;  Bousseau  v. 
Ind.  250;  Conner  v.  Town  of  ii 
Ind.  517, 14  N.  E.  488;  Love  v.  Ca 
Ind.  284;  Shugart  v.  Miles,  125  I) 
N.  E.  551.  This  court  has  llkew 
the  same  question  In  the  case  of  B 
V.  Farnham,  1  Okl.  375,  S3  Pac 
section  2,  p.  367,  St  1890,  whlcl 
"In  all  cases  commenced  In  sa: 
coiu-ts,  wherein  the  same  exceeds 
diction  of  Justices  of  the  peace,  thi 
and  practice  and  proceedings  In  i 
both  before  and  after  Judgment 
governed  by  the  chapter  on  civil 
of  the  territory,  governing  pleading 
tice  and  proceedings  In  the  dlstr 
Article  22,  p.  845,  St  1890,  provld 
for  a  new  trial;  and,  as  suggested 
tract  above  quoted  from  Elliott's 
Procedure,  statutory  provisions  for 
should  not  be  isolated  and  detachet 
er  provisions,  but  should  be  cod 
connection  with  them.  No  motion 
trial  having  been  filed,  as  provldi 
It  follows  that  the  Judgment  of 
court  must  be  affirmed.  It  la  so  or 
the  Justices  concurring. 


DEAN  V.  STONB  et  aL 
(Supreme  C!ourt  of  Oklahoma.     Fe] 

Attokset  at  Law — Disbarmbnt  —  C 

Trial  by  Jurt— Evidence— Chanob 

1.  A  complaint  which  alleges  thi 

ney  who  hi^d  been  disbarred  in  Iik 
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tioed  a  fraud  and  deception  npon  the  court  bj 
m-curing  his  admission  to  practice  In  the  courts 
of  Oklahoma  upon  a  certificate  issued  by  the 
Indiana  court,  prior  to  juUKment  disbarring  him, 
Htates  facts  sufficient  to  disbar  an  attorney,  un- 
der section  5,  a  ^  p.  117,  St.  1803. 

2.  In  proceedings  to  revoke  an  order  of  a 
ooort,  admitting  an  attorney  to  practice  law, 
obtained  by  fraud  and  deceit,  the  defendant  is 
not  entitled  to  a  trial  l^  jury  as  a  matter  of 
right,  and  the  statutes  of  Oklahoma  do  not  con- 
template that  such  proceedings  shall  be  tried  by 
jury. 

3.  A  transcript  of  a  judgment  from  a  cir- 
cuit court  of  Indiana,  duly  authenticated  by  the 
proper  officers,  is  admissible  in  evidence,  though 
It  does  not  show  that  it  was  signed  by  the  pre- 
mdins  judge.  Anderson  v.  Ackerman,  88  Ind. 
481,  and  eases  cited,  followed. 

4.  A  party  in  a  civil  suit,  not  triable  by  a 
jury,  is  not  entitled  to  a  change  of  venue  from 
the  county  on  account  of  local  prejudice  of  the 
citizens;  it  is  onlv  in  cases  where  a  juiy  trial 
may  be  had  that  the  aid  of  such  statute  may  be 
invoked. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; Jobs  G.  Clark,  Judge. 

Complaint  by  E.  W.  Stone  and  others 
against  J.  0.  Dean  for  the  cancellation  of  de- 
fendant's license  to  practice  as  an  attorney 
at  law.  There  was  judgment  for  plaintiffs, 
and  defendant  appeals.     A£9rmed. 

Amos  Green  &  Son,  for  appellant  W.  & 
Field,  for  appellees. 

BURFORD,  J.  The  appelant.  Dean,  is  a 
practicing  attorney,  duly  admitted  to  the 
bar  In.tbe  district  court  of  Oklahoma  county. 
The  appellees  are  a  committee  of  the  bar  of 
said  court,  appointed  by  the  court  to  pre- 
pare, file,  and  prosecute  proceedings  against 
appellant  to  secure  the  cancellation  of  the 
order  of  said  court  admitting  him  as  an  at- 
torney at  law,  and  to  have  him  disbarred. 
A  complaint  was  filed  In  the  district  court  by 
appellees,  consisting  of  a  number  of  separate 
counts,  to  all  of  which  the  appellant  de- 
murred, for  the  reason  that  they  did  not 
state  facts  sufflcient  to  constitute  a  ca\ise  of 
action.  The  demurrer  was  overruled,  and 
appellant  excepted,  and  assigns  this  ruling 
of  the  court  as  error.  The  appellees,  aftn' 
their  evidence  was  Introduced,  and  before 
finding  or  judgment,  dected  to  stand  upon 
the  first  count  of  the  complaint,  and  judg- 
ment was  rendered  thereon;  hence  we  need 
only  consldw  the  sufficiency  of  said  count. 

It  is  alleged.  In  substance,  that  the  appel- 
lant. Dean,  was  admitted  to  the  bar,  and 
was  a  practicing  attorney  in  the  state  of 
Indiana;  that  at  the  October  term,  1891,  of 
the  Howard  circuit  court  of  Howard  coimty, 
Ind.,  such  proceedings  were  had  and  judg- 
ment rendered  against  the  appellant  as  re- 
voked his  license  to  practice  law,  and  he  was, 
by  the  judgment  of  said  court,  disbarred 
from  practicing  law  in  all  the  courts  of  said 
state;  that  Immediately  after  the  rendition 
of  said  Judgment,  and  while  same  was  in 
full  force  and  effect  and  unappealed  from, 
and  before  the  appellant.  Dean,  bad  ever 
boon  reinstated  or  readmitted,  he  appeared 


in  the  district  court  of  Oklahoma  oonatj, 
with  a  certificate  of  admission  as  an  attor^ 
ney  at  law  from  the  circuit  court  of  Grant 
county,  Ind.,  which  cailiflcate  bcare  date  long 
prior  to  the  date  of  said  judgment  of  disbar- 
ment, and  presented  sold  certificate  to  the 
judge  of  said  court  for  the  purpose  of  de- 
ceiving said  judge  and  court,  and  for  the 
purpose  of  proving  to  said  court  that  he  was 
a  man  of  good  mwal  character,  and  suffi- 
ciently learned  in  the  law  to  qualify  him  tac 
admissi<m  as  an  attorney  at  law  in  the  courts 
of  Oklahoma;  and  that  said  court,  relying 
upon  said  canceled  certificate  as  true,  ad- 
mitted said  Dean  as  an  uttacaey,  and  licensed 
Urn  to  practice  in  the  courts  of  Oklahoma. 
And  said  complaint  seeks  to  have  the  order 
admitting  liim  as  an  attMney  vacated  and 
set  aside,  and  his  said  certificate  revoked. 
We  think  this  complaint  states  a  good  cause 
of  action.  It  comes  squarely  within  the  pro- 
visions of  section  5,  c.  8,  p.  117,  St  OkL 
1893,  which  makes  it  a  cause  for  disbarmoit 
for  an  attorney  to  be  guilty  of  deceit  ae  col- 
lusion, or  to  consent  thereto,  with  Intent  to 
decdve  a  court  (h:  judge.  It  is  evident  from 
the  allegations  of  the  complaint  In  this  case 
that  the  whole  purpose  and  object  of  the 
appellant  was  to  deceive  the  court,  and  se- 
cure his  admission  to  the  bar  upon  the 
strength  of  a  certificate  which  be  knew  had 
been  revoked  by  the  solemn  judgment  of  a 
court  of  record;  and,  even  if  it  did  not  come 
within  one  of  the  statutory  causes  for  suspen- 
sion of  an  attorney,  a  fraud  of  this  char- 
acter could  certainly  be  inquired  into,  and 
a  proper  remedy  applied.  Courts  of  general 
Jmisdiction  liave  the  inherent  power  to  purge 
themselves  from  a  fraud  perpetrated  npon 
the  court  by  an  officer  of  the  court,  or  by  one 
to  secure  for  himself  the  privileges  of  an  of- 
ficer of  the  court. 

The  appellant  filed  a  genoral  denial  to  the 
complaint,  and,  before  trial,  filed  his  motion, 
and  affidavit  for  a  change  of  venue  from  the 
county,  alleging,  as  reasons  therefor,  that  the 
plaintiffs  have  an  undue  influence  over  the 
citizens  of  Oklahoma  county,  and,  second, 
that  an  odium  attaches  to  the  appellant's  de- 
fense on  account  of  local  prejudice.  The 
trial  court  overruled  the  motion  for  change 
of  venue,  and  that  Is  complained  of  as  error. 
Counsel  for  appellant  cite  a  number  of  Indi- 
ana decisions  which  announce  the  doctrine 
that  when  an  affidavit  for  a  change  of  venue 
is  filed  in  a  civil  case,  setting  forth  the 
grounds  herein  specified,  it  becomes  imper- 
ative upon  the  court  to  order  the  change, 
and  a  failure  to  do  so  Is  fatal  error.  We 
have  examined  these  decisions,  and  they  are 
based  upon  the  theory  that  the  applicant  is 
entitled  to  a  jury  trial,  and  that  he  has  the 
right  to  trial  by  an  Impartial  jury,  who 
would  not  be  infiuenced  by  local  prejudice  or 
the  odium  of  his  defense;  but,  where  the 
cause  is  to  be  tried  by  the  court  there  Is  no 
reason  for  this  rule,  and,  where  the  reason 
ceases,  the  rule  falls.    It  was  never  Intended 
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that  a  change  shonld  be  granted  from  the 
judge  on  account  of  the  local  prejudice  ot 
the  citizens  In  a  community,  for  these  things 
do  not  affect  or  influence  courts.  It  is  only 
the  inexperienced  juror  who  will  become  im- 
pregnated with  local  Influences,  and  perhaps 
inadvertently  permit  such  causes  to  operate 
upon  his  Judgment  This  is  not  the  char^ 
acter  of  a  case  in  which  the  defendant  is 
guarantied  a  Jury  as  a  matter  of  right,  and 
the  statute,  in  this  case,  makes  no  provision 
(or  a  jury  trial.  It  was  evidently  intended 
by  the  lawmakers  that  such  proceedings 
should  be  tried  by  the  court  It  is  contend- 
ed that  the  chapter  of  our  statute  in  refer- 
ence to  attorneys  was  adopted  from  Indiana. 
While  the  two  statutes  have  many  provisions 
In  common,  yet  there  are  not  such  similari- 
ties as  to  warrant  us  in  holding  that  it  is 
an  adopted  statute.  Parts  of  it  may  have 
been  taken  from  that  state,  but  if  it  was 
intended  to  have  been  adopted  from  the  In- 
diana statute,  it  has  been  so  disfigured  in  the 
process  as  to  render  it  unrecognizable.  The 
Indiana  statute  provides  that  proceedings 
Cor  suspension  or  disbarment  of  an  attorney 
may  be  tried  by  a  Jury.  This  is  not  con- 
tained in  our  statute,  and  It  was  not  intend- 
ed that  it  should  be.  The  court  committed 
no  error  in  overruling  the  appellant's  mo- 
tion for  change  of  venue,  or  his  demand  for 
a  trial  by  Jury. 

The  action  of  the  trial  court  in  permitting 
the  appellees  to  introduce  in  evidence  the 
certified  copy  of  the  Judgment  from  the 
Reward  county,  Ind.,  circuit  court  is  com- 
plained of  and  assigned  as  error.  The  only 
objection  urged  against  this  transcript  Is 
that  the  Judgment  did  not  purport  to  be 
signed  by  the  Judge  before  whom  the  judg- 
ment was  rendered.  No  signature  appears 
upon  the  Judgment  appearing  In  the  tran- 
script We  are  dted  to  section  13.30,  Rev.  St. 
Ind.  1881,  which  reads  as  follows:  "It  shall 
be  the  duty  of  the  derk  of  the  circuit  court 
to  draw  up  each  day's  proceedings  at  full 
length,  and  the  same  shall  be  publicly  read 
in  open  court,  after  which  they  sliall  be 
signed  by  the  Judge,  and  no  process  shall  is- 
«ue  on  any  Judgment  or  decree  of  the  court 
until  it  shall  have  been  read  and  signed." 
In  the  case  of  Galbrnith  v.  Sidener,  28  Ind. 
142,  the  supreme  court  of  Indiana  held  that 
an  execution  issued  on  an  unsigned  Judg- 
ment was  void,  but  we  are  unable  to  find 
wlicre  the  court  of  that  state  has  ever  held 
the  judgment  Itself  void  for  such  defect 
It  would,  in  any  event,  be  a  mere  Irregular- 
ity, which  might  be  corrected  or  remedied 
at  any  time.  The  Judgment  in  the  case  at 
bar  is  used  in  this  cause  only  as  a  matter  of 
evidence,  and,  when  the  record  of  a  judg- 
ment shows  that  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter,  no 
mere  irregularities  or  defects  in  the  proceed- 
ings win  destroy  its  character  as  evidence. 
In  Adams  v.  Lee,  82  Ind.  587,  this  identical 
question  was  before  the  court.    It  was  con- 


tended that  the  trial  court  had  erred  in  si 

mittlng  in  evidence  a  transcript  of  a  jud| 
ment  because  it  did  not  appear  that  the  prg 
ceedings  had  t>een  signed  by  the  Judge  of  t 
court  in  which  the  Judgment  was  rendered 
The  court  said:  "Where  a  transcript  of  a  Ja 
didal  record  of  a  oonrt  of  geno'al  Jurisdia 
tion  is  properly  certified  by  the  anthorizti 
ofllcers,  the  presumption  is  that  the  proceel 
ings  were  regular,  and  that  the  Judge  dii 
charged  his  duty  by  signing  the  record  at  t] 
close  of  the  day's  proceedings."  Tliis 
plainly  so  upon  principle,  and  it  is  expressly 
declared  to  be  the  law  in  Scott  v.  Millard.  1" 
Ind.  15S.  This  case  is  again  dted  and  ap- 
proved in  the  later  case  of  Anderson  t.  Ad: 
erman,  88  Ind.  481.  We  think  these  author 
ities  properly  enunciate  the  la'w,  and  tbi: 
the  trial  court  committed  no  error  In  admi: 
ting  the  transcript  in  evidence. 

The  last  assignment  of  error  calls  in  qoee- 
tion  the  sufSciency  of  the  evidence  to  sts- 
tain  the  finding  and  judgment  of  the  court 
On  this  question  it  does  not  seem  to  ns  tti: 
there  is  room  for  a  doubt  The  record  Is- 
troduced  shows  conclusively  that  the  caiiS- 
cate  presented  by  Dean  to  the  district  cocr 
of  OlUahoma  county  had  been  canceled  bj 
the  judgment  of  the  Howard  county  tircm: 
court  That  Judgment  prohibits  him  fnu: 
practicing  law  in  any  of  the  courts  of  tb:: 
state.  He  presented  such  canceled  eerttS- 
cate  as  an  evidence  of  his  character,  staO'l- 
ing,  and  qualifications  as  a  practicing  at 
torney.  It  served  his  purpose,  and  secn.-cd 
his  admission  to  practice  in  the  courts  eS 
Oklahoma.  This  was  a  fraud  upon  tlx 
court,  and  upon  the  bar,  and  the  court  dii 
not  go  beyond  its  duties  or  exceed  its  powm 
when  it  ordered  proceedings  instituted  to  $t- 
cure  the  revocation  of  said  order.  The  er:- 
dence  fully  sustains  and  Justifies  the  finding 
and  Judgment.  We  find  no  error  in  the  rec- 
ord. The  Judgment  of  the  district  conrt  l> 
affirmed,  with  costs. 

SCOTT,  J.,  imving  been  of  counsel  fa  f 
pellees,  did  not  take  part  in  this  dedsion. 


STATE  V.  MYERS. 

(Supreme  Court  of  Washington.    Jan.  31,  ISHi 
HoKDER— lyroRMATiox  —  Chakoixo  Sams  Cun 

XS  CoMMITUEMT  —  FAILrSB    OF    DEnSDAST  R 

Testift— Instboctiox. 

1.  An  information  need  not  dui^  ^ 
game  crime  as  tlwt  named  in  comiuitmeni. 

2.  Under  the  statute  making  it  the  daU  «■' 
the  court  to  instruct  the  jury  tliat  no  inferw-'' 
of  defendant's  guilt  shall  l>e  drawn  from  '> 
fact  of  his  not  testifying  it  is  error  to  o=-' 
the  instruction,  though  hia  coonad  doet  &'' 
ask  for  it 

Appeal  from  superior  court  Asotin  cocbT 
R.  F.  Sturdevant,  Judge. 

Charles  E.  Myers  was  convicted  of  nmid" 
and  appeals.  □R,?T,^^oOgle 
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[.  lA.  Qodman,  S.  O.  Cosgrove,  and  Geo. 
Sailey,  for  appellant  M.  F.  Gose,  for 
StAte. 

>XJI>JBAR,    0.    J.    The    Indictment    opon 
leh  the  appellant  was  tried,  convioted,  and 
itcnced  to  hang  was  as  follo^vB:    "Charies 
i-ers  is  accused  by  the  prosecuting  attorney 
Asotin  county,  state  of  Washington,  by 
s   information,  of  the  crime  of  murder  In 
i  fli-st  degree  In  causing  the  death  of  a  per- 
1   by  feloniously,  willfully,  and  maliciously 
LtinK  flra  to  a  certain  structure  used  and 
cupied  aa  a  place  of  abode,  and  known  to 
occupied  at  the  time  of  setting  such  fire, 
mtnitted  as  follows,  to  wit:     That  the  said 
larlea  Myers,  in  the  county  of  Asotin,  in 
e  state  of  Washington,  did,  on  the  15th  day 
'  March,  A.  D.  1883,  then  and  there  unlaw- 
illy,    feloniously,  willfully,  and  maliciously 
(t  fire  to  and  bum  a  certain  wooden  s  true- 
ire  ot  one  Annie  Myers,  and  of  the  value  of 
re  hundred  dollars,  then  and  there  situate, 
ad  which  structure  was  then  and  there  used 
ad    occupied  as  a  place  of  abode  by  said 
jinle  Myoa  and  one  Frank  Sherry  and  by 
Ivers   other  persons  to  the  informant  and 
ttomey  uiiknown,  by  reason  and  by  means 
f   wlilch  said  unlawful,  felonious,   willful, 
nd   malldous  setting  fire  to  and  burning  of 
he  said  structure  by  him,  the  said  Charles 
ifyov.  In  th«  manner  and  at  the  time  afore- 
aid,  the  aald  Frank  Sherry,  who  was  at  the 
Ime  aforesaid  present  In  and  occupying  said 
itructure  and  premises  as  aforesaid  at  the 
ime  the  said  Charles  Myers  so  unlawfully, 
Telonloualy,  wiUfnlly,  and  maliciously  set  fire 
to  and  burned  said  structure,  as  he.  the  said 
Charles  Myers,  then  and  there  wdl  knew, 
was  so  mmtally  injured  and  biuned  by  the 
iaid  fire  and  the  flames  thereof,  so  as  afore- 
said   unlawfully,   feloniously,   willfully,   and 
maliciously  aet  to  the  said  structure  by  the 
said  Charles  Myers,  that  the  death  of  him, 
the  said  Frank  Sherry,  resulted  and  ensued 
therefrom,  to  wit,  from  said  fire  and  burning. 
In   said  county   of  Asotin,  in   said   state  of 
Washington,  on  the  15th  day  of  March,  1893. 
And  the  aald  Charles.  Myers,  In  the  manner 
and    form   aforesaid,   him,    the   said    Frank 
Sherry,  did  then  and  there  kill,  contrary  to 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  laws  of  the  state  of  Washington." 
The  appellant  moved  the  court  to  set  aside 
the  information  on  the  ground  that  the  same 
charged  the  appellant  with  a  different  crime 
than  that  for  which  he  was  held  to  answer. 
After  trial,  motion  for  a  new  trial  was  made, 
based  upon  the  following  grounds:  "(1)  Error 
of  law  occurring  at  the  trial,  and  excepted 
to  by  the  defendant     (2)  Error  of  the  court 
In  overruling  the  motion  of  defendant  to  set 
aside  the  Information.     (3)  That  the  comt 
erred  In  falUng  to  instruct  the  Jury  that  no 
Inference  of  guilt  should  arise  against   the 
deffudant  on  account  of  his  failing  to  testify 
as  a  witness  in  his  own  behalf.     (4)  That 


said  verdict  Is  contrary  to  law  and  evidence. 
(5)  That  the  court  erred  in  refusing  to  give 
instructions  asked  by  defendant.  (6)  The 
court  erred  In  giving  to  the  Jury  instructions 
over  the  objections  of  the  defendant" 

We  ttilnk  no  errw  was  committed  by  the 
court  in  overruling  the  motion  to  set  aside 
the  Information,   as  no  particular  form  ot 
complaint  is  required  before  a  Justice  of  the 
peace  sitting  as   a   committing   magistrate, 
and  we  know  of  no  law  requiring  the  infor- 
mation to  charge  the  same  crime   as    that 
named  in  the  commitment    We  tlilnk  the  in- 
formation In  this  case  sets  forth  facts  suffi- 
cient to  put  the  appellant  on  his  defense  for 
murder.    The  statute  provides  that  if  death 
ensues  from  certain  acts,  the  person  guilty 
of  the  commission  of  such  acts  shall  be  guilty 
of  murder  In  the  first  degree.   It  is  a  statu- 
tory crime,  denominated  "murder;"  and  the- 
fact  that  the  commission  of  other  acts  wll> 
also  constitute  murder    does    not    miUtate- 
against  the  power  of  the  legislature  to  pro- 
vide a  punishment  for  this  particular  crime,, 
and  to  give  it  any  name  it  sees  fit    The  in- 
formation, we  think,  meets  the  requirements 
of  the  statute,  and  that  the  defendant  was 
thereby  fully  advised  of  the  crime  of  which 
he  was  charged.    We  think,  however,  thwe 
is  merit  in  the  third  error  alleged  by  the  ai^ 
pellant  viz.  that  the  court  erred  In  falling  to 
Instruct  the  Jury  that  no  Inference  of  guilt 
should  arise  against  the  defendant  on  account 
of  his  failing  to  testify  in  his  own  behalf.    It 
appears  from  the  record  that  the  defendant 
in  this  case  did  not  testify,  and  that  such 
instruction  was  omitted  by  the  court    Thi» 
question  has  been  squarely  decided  by  this 
court  In  Linbeck  v.  State,  1  Wash.  St  336s. 
25  Fac.  45Z    In  that  case  this  court  said; 
"The  defendant  was  not  sworn  as  a  witness 
in  his  own  behalf,  and  the  court  failed  to  In- 
struct the  Jury,  as  required  by  statute,  that 
from  such  fact  no  Inference  of  guilt  shoulcl 
be  drawn.    We  think  this  was  error.    The 
statute  in  question  makes  It  the  duty  of  the 
court  to  give  such  Instruction,  irrespective  of 
the  action  of  the  defendant  in  relation  there- 
to; and,  while  we  do  not  now  hold  that  the 
right  to  have  this  instruction  given  may  not 
be  waived  by  some  express  act  of  the  defend- 
ant to  that  end,  we  do  hold  that  the  simple 
fact  that  he  remained  silent  did  not  amount 
to  such  waiver."    Respondent  makes  an  at- 
tempt to  distinguish  the  cose  at  bar  from  the' 
case  of  Linbeck  v.  State,  supra,  by  asserting 
that  in  this  case  counsel  for  the  defendant 
asked  certain  spedflc  instructions;  but  di<} 
not  ask  for  the  Instructlmi  which  was  omit- 
ted by  the  coiu-t   The  asldng  tor  other  in- 
structions certainly  could  not  be  held  to  be 
a  waiver  "by  express  act"  of  the  right  t» 
have  the  Jury  lostructed  on  this  question  in 
accordance  with  the  provisions  of  the  stat- 
ute.   We  are  satisfied  with  what  was  said  In 
Linbeck  v.  State,  and,  even  if  the  case  bad 
not  been  decided  by  this  court  would  decide 
now  on  principle  that  the  defendant  was  <a* 
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tlQed  to  this  Instrnctlon  wlthoat  alllrmatlTe 

request  on  bla  part  Most  of  the  cases  cited 
by  the  respondent  merely  sustain  the  general 
proposition  that  where  the  law  requires  the 
court  to  Instruct  the  Jury  upon  the  law,  the 
failure  of  the  court  to  do  so,  In  the  absence 
of  request  by  defendant,  Is  not  error.  This 
general  proposition,  we  think,  cannot  be  dis- 
puted; but  the  statute  in  this  case  goes  be- 
yond that.  It  attaches  so  much  importance 
to  this  particular  instruction  that  It  singles 
it  out,  and  calls  it  to  the  especial  attention  of 
the  court,  recognizing  the  fact  that  the  Jury 
would  natiu:ally  infer  guilt  where  the  defend- 
ant did  not  testify  in  his  own  behalf.  Wheth- 
er they  should  not  rightfully  infer  such  guilt 
Is  a  question  which  should  be  addressed  to 
the  legislatiu«,  and  that  question  has  been 
passed  upon  by  that  body.  There  are,  how- 
ever, some  cases  that  sustain  respondent's 
contention,  and  are  decided  squarely  upon 
the  question  at  Issue,  but  they  do  not  seem 
to  us  to  be  well-considered  cases,  or  to  be 
based  upon  sound  reasoning.  In  State  t. 
Stevens,  67  Iowa,  557, 25  N.  W.  777,  the  court 
says:  "The  defendant  did  not  testify  in  his 
own  behalf.  Hi»  counsel  now  urge  that  the 
court  erred  in  not  instructing  the  Jury  that 
this  fact  was  not  to  be  considered  to  his  prej- 
udice. Had  such  instruction  been  requested,  it 
doubtless  would  have  been  given.  In  the  al>- 
sence  of  this  request,  we  do  not  think  it  was 
the  duty  of  the  court  to  allude  to  the  matter. 
It  cannot  be  presumed  that  defendant's  case 
was  prejudiced  by  his  silence,  in  the  absence 
of  any  allusion  thereto  by  the  state,  the  court, 
or  any  person  connected  with  the  case." 
This  is  all  that  Is  said  on  the  subject  by  that 
honorable  court.  It  does  not  appear  wheth- 
er the  statute  of  Iowa  was  as  mandatory  as 
ours,  but,  if  so,  then  certainly  the  language 
of  the  court,  "we  do  not  think  it  was  the 
duty  of  the  court  to  allude  to  the  matter," 
was  unwarranted  and  wrong,  for  the  lan- 
guage of  the  statute  is:  "It  shall  be  the  duty 
of  the  court  to  Instruct  the  Jury  that  no  In- 
ference of  guUt  shall  arise  against  the  ac- 
cused If  he  fall  or  refuse  to  testify  as  a  wit- 
ness in  his  own  behalf."  It  does  not  say  it 
is  its  duty  when  its  attention  is  called  to  it, 
or  when  It  is  requested  so  to  instruct  the  Jury 
by  the  defendant,  but  plainly  that  it  is  its 
duty  to  so  Instruct  It  seems  to  us  there  can 
be  but  one  interpretation  placed  upon  the 
plain  language  of  the  statute.  In  Grubb  v. 
State,  117  Ind.  277,  20  N.  B.  257,  725,  after 
the  argument  in  the  cause  had  closed,  and 
after  the  court  had  Instructed  the  Juiy,  the 
appellant  asked  the  coiurt  to  give  tlie  Jury  the 
following  instruction:  "The  defendant  has 
not  testified  as  a  witness  in  his  own  behalf 
In  this  cause.  It  was  competent  for  him  to 
do  so.  This  fact  shall  not  be  considered  by 
you,  or  commented  upon  by  the  Jury,  In  mak- 
ing your  verdict;"  and  the  defendant  ex- 
cepted. The  supreme  court  of  that  state  held 
that  inasmuch  as  the  instruction  was  not 
asked  before  the  argument  was  made,  and 


the  case  was  dosed,  it  was  not  emr  of  tbe 

court  to  refuse  such  Instruction.    Tbere  Is  no 
discussion  whatever  in  this  case  of  tbe  prin- 
ciple  Involved    here.    In   People    v.    Flynn. 
(Cal.)  15  Pac.  102,  the  quesUon  Is  disptweii 
of  thus:  "It  is  next  contended   that  sundry 
errors  were  committed  by  the  court,  to  the 
manifest  prejudice  of  the  defendant    The  de- 
fendant did  not  take  the  stand  as  a  wltnss 
la  bis  own  behalf,  and  the  court  did  not  in- 
struct the  Jury  in  reference  to  bis  failnre  to 
do  so.   It  is  claimed  that  'it  was  tbe  duty  d 
the  court  to  charge  tbe  Jury    that    no  pre- 
sumption of  guilt  JMlowed  from  his  failure 
to  testi^  in  his  own  behalf,  and  that  tbej 
could  not  consider  his  failure  to  testify  in 
arriving  at  a  verdict'   It  doe*  not  appear 
from  the  bill  of  exceptions  that  any  such  in- 
struction was  asked.    If  counsel  for  defmd- 
ant  desired  such  an  instructton  to  be  given, 
they  should  have  asked  it  at  the  pFoi>er  time; 
and,  as  they  foiled  to  do  that  they  canauc 
now  be  heard  to  complain."    dtins  Peoplv 
T.  Haun,  44  CaL  100;  People  v.  Ab  Wee.  -is 
Cat  239.   By  reference  to  the   cajses  dtel 
and  on  which  the  decision  was   eridentlj 
based,  it  will  be  found  that  this  (luestioa  wu 
not  in  any  way  involved.    There  tbe  cam 
neglected  to  instruct  the  Jury  upon  tbe  mib- 
Ject  of  Justifiable  homicide,  where  there  wu 
no  special    provision    for   such    Instroctloa 
And  80  with  all  the  cases  sustaining  courts 
where  this  specific  instruction  has  not  hea 
given;  they  have  based  their  declaloiw  npos 
the  decisions  of  oth&c  courts  sustaining  tlie 
general  proposition,  which  Is  not  dispnted. 
that  where  the  law  teqolres  the  oonrts  g^i- 
erally  .to  instruct  upon  the  legal  qnestions  in- 
volved, it  is  not  error  for  the  ooart  to  negieet 
to  BO  instruct  where  tbe  instrnctlon  is  not 
asked  for  by  tlie  d^endant    Sudi  cases.  It 
can  plainly  be  seen,  are  no  basis  whatevtr 
for  decisions  on  questions  of  the  kind  at  Imt, 
where  the  law  has  attached    so    mncb    im- 
portance to  this  particular  instrnctlon.  sad 
has  called  it  especially  to  the  attention  of 
the  court  and    given    It   specially    into   its 
charge.    It  is  Insisted  by  the  respondent  that 
this  was  a  mere  oversight  on  the  part  of  tbe 
court,  and  that  It  should  be  constraed  Bke 
any  other  principle    of    law    applicable    to 
criminal  law,  such  as  the  presumption  of  ta- 
nocence,  reasonable  doubt  and  tbe  admissi- 
bility of  evidence,  eta,  but  as  we  bare  be- 
fore said,    the   prominence  wblch   tbe  lav 
gives  to  this  particular  instruction  remaT«« 
it  from  the  column  which  embraces  tbe  oilwf 
general  propositions.    This  court  has  no  tifbn 
to  conclude  that  this  omlsslwi  of  tbe  cocrt 
was  not  largely  instrumental  In  tbe  cchitw- 
tlon  of  this  defendant    It  would  be  a  v«T 
natural  thing  for  the  Jury  to  take  Into  con- 
sideration tbe  silence  of  the  defendant  wbes 
he  was  charged  with  this  crime,  and  to  n»> 
it  most  tellingly  against  him.    Ilie  d^^nd- 
ant's  rights  are  not  to  be  subjected  to  tbe 
Ignorance  or  carelessness  of  his  attomeji 
who  may  not  h^^^^  his  rights  la  this  i«^ 
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!>pect,  or  may  aot  be  watcbful  ot  fbem.  On 
the  other  haad,  if  the  defendant's  counsel  is 
learned  In  the  l&w,  he  has  a  right  to  presume 
that  the  court  will  do  its  duty,  and  comply 
with  the  plain  provisions  of  the  statute  In  re- 
lation to  criminal  trials. 

It  is  argued  that  if  the  law  is  construed  as 
mandatory  it  would  be  a  trap  set  for  courts 
who  might  forget  to  give  this  instruction.  It 
might  possibly  happen  that  a  court  would 
forget  to  swear  a  Jury  to  try  a  cause,  or  for- 
get to  do  many  things  which  would  abso- 
lutely render  void  and  illegal  all  subseauent 
proceedings,  but  that  would  be  no  reason  for 
depriving  the  defendant  of  the  rights  and 
safeguards  which  the  law  has  seen  fit  to 
clothe  him  with,  and  throw  around  him. 

So  far  as  the  instructions  of  the  court  are 
concerned,  while  we  are  not  willing  to  say 
that  the  case  should  be  reversed  for  the  er- 
rors therein  alleged,  the  following  language 
of  the  court,  viz.:  "In  many  instances  circum- 
Htantial  evidence  is  the  best  in  the  world; 
for,  while  an  Individual  claims  to  have  seen 
an  act  committed,  he  may  in  fact  not  have 
seen  it  committed.  It  is  more  improbable 
that  these  independent  facts  mentioned,  all 
tending  in  the  same  direction,  be  false,  be- 
csmse  in  direct  testimony  there  is  opportu- 
nity for  falsehood,  while  In  circumstantial 
evidence,  from  the  multitude  of  circum- 
stances which  are  produced  of  the  subject  of 
a  position  taken  by  the  prosecution,  there  is 
more  improbability  of  falsehood,"— we  thlnli 
goes  very  nearly  stating  the  case  too  strongly 
in  favw  of  the  potency  of  circumstantial  evi- 
dence. 

It  is  tenaciously  urged  by  the  appellant 
that  the  testimony  of  the  state,  uncontra- 
dicted, 18  not  sufficient  to  sustain  the  Judg- 
ment; but,  as  we  are  not  aware  wliat  evi- 
dence the  state  might  be  able  to  produce  at 
another  trial,  we  will  not  now  pass  upon 
that  question.  For  the  error  above  specified, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded,  with  Instructiaas  to  grant  a  new 
trial 

ANDBRS  and  STILBS,  J/.,  concur. 


TILZIB  V.  HATE  et  aL 

{Supreme  Court  of  Washington.    Jan.  81,  1894.) 

Stbbbts— Dbdication— Plot— Plsadiro  and 
Pkoop. 

1.  A  plot  of  land,  described  in  the  deed 
of  dedication  by  metes  and  bounds,  showed 
within  it  an  alley,  and  on  one  boundary  a 
street,,  without  the  width  thereof  marked,  as 
required  by  statnte.  Held,  that  there  was  no 
dedication  of  it. 

2.  Under  a  complaint  alleering  a  statutoir 
dedication  of  a  street  on  a  certain  day,  a  dedi- 
cation by  •nbseqoent  acta  cannot  be  shown. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Mason  Irwin,  Judge. 
Action  by  George  F.  Tilzie  against  James 


Haye  and  anoUier.   Jodgment  tuv  plaintiff, 
and  defendants  appeal    Beversed. 

T.  D.  Scofleld,  for  appellants.  Linn  & 
Bridges,  for  respondent. 

DUNBAR,  C.  J.  This  is  an  action  brought 
by  the  respondent  In  the  superior  cotnrt  of  Che- 
halls  county  to  recover  damages  for  a  breach 
of  covenant  upon  the  sale  of  a  certain  piece 
of  land,  claimed  to  have  been  located  in  a 
certain  street,  known  as  "Brood  Street,"  in 
the  city  of  Montesaua  On  April  12,  1888, 
the  appellants  laid  out  an  addition  to  the 
city  of  Montesano,  describing  the  same  in 
their  deed  of  dedication  by  metee  and 
bounds.  The  plat  of  the  addition  filed  U 
the  auditor's  offl(*e,  In  connectimi  with  the 
deed  of  dedication,  shows  12  lots,  60  by  105 
feet,  with  an  alley  running  east  and  west 
midway  between  the  lots,  10  feet  wide.  The 
width  and  d(;ptb  of  the  respective  lots,  and 
the  numbers  of  the  same,  are  designated  on 
the  plat,  together  with  the  width  of  the  al- 
ley, the  words  marked  in  the  alley  being 
"10-Feet  Alley."  On  the  east  boundary  of 
the  lots  are  the  words  "4  Street,"  with  the 
figures  "30,"  indicating  the  width  of  the 
street  Adjoining  the  said  lots  on  the  north, 
a  space  is  left,  and  the  words  "Broad  St" 
are  marked  on  the  plat,  with  some  pencil 
dots  north  of  the  words  "Broad  St."  Some 
time  after  the  deed  of  dedication  and  pUit 
were  filed,  the  appellants  deeded  to  the  re- 
spondent certain  lands  located  north  of  the 
s.tid  northerly  boundary  line  of  the  said  plat, 
and  falling  within  the  space  occupied  by 
Broad  street.  If  such  street  had  any  exist- 
ence by  reason  of  the  filing  of  the  plat  afwe- 
sald;  and  these  are  the  lands  which  are  the 
subject  of  this  action. 

Many  questions  were  raised  upon  the  trial 
of  this  case  which,  under  the  disposition 
which  we  are  compelled  to  make  of  It,  it 
will  not  be  necessary  for  us  to  discuss  her& 
At  the  conclusion  of  respondent's  testimony, 
appellants  moved  for  a  nonsuit,  which  mo- 
tion was  overruled  by  the  court  Appel- 
lants then  sought  to  introduce  testimony 
showing  that  it  was  not  the  intention  of  the 
appellants  to  dedicate  any  street  north  of 
the  plat  which  evidence  was  objected  to  by 
respondent  and  the  objection  was  sustained 
by  the  court  The  court  then  Instructed  the 
Jury  to  bring  in  a  verdict  for  the  plaintiff  in 
accordance  with  his  prayer.  This  Judgment, 
in  any  event,  will  have  to  be  reversed,  for, 
if  there  was  a  dedication  of  Broad  street  at 
all,  it  was  plainly  only  an  implied  dedication, 
and,  tinder  all  the  authorities,  the  intention 
to  dedicate  in  such  case  can  be  rebutted  by 
testimony.  The  rule  relied  upon  by  respond- 
ent, that  whether  a  plat  contains  a  dedica- 
tion of  a  strip  of  grotmd  to  the  public  is  a 
question  of  law  for  the  court  to  determine, 
is  confined  to  coses  where  there  was  an  er- 
press  dedication  by  acts  done  which  the  dedi- 
cator would  not  be  allowed  to^ispute,  apd 
igitized  by  VjOOQIC 
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where  the  only  question  could  be  whether 
such  acts  constituted  In  law  a  dedication. 
In  this  case  it  must  be  borne  in  mind  that 
the  deed  of  dedication  describes  the  land 
dedicated  by  metes  and  bounds,  and  that 
the  land  wlilch  respondent  contends  was  de- 
dicated falls  outside  of  these  metes  and 
bounds;  so  that  it  can  only  be  by  Impllca- 
tiou,  if  at  all,  that  appellants  can  be  hdd 
to  hare  dedicated  such  land.  That  being 
true,  then,  under  aU  the  authorities,  they 
would  have  a  right  to  rebut  this  implication 
by  eTidence  tending  to  show  their  intention. 
The  cases  cited  by  the  respondent  only  have 
an  applicatl(»i  to  express  dedication.  The 
law  cited  by  the  respondent  from  Dillon  on 
Municipal  Corporations,  (section  628,)  that 
"an  Incomplete  or  defective  statutory  dedica- 
tion will,  when  accepted  by  the  public,  or 
when  rights  are  acquired  under  it  by  third 
persons,  operate  in  favor  of  the  public  and 
of  such  persons,  respectively,  as  a  common- 
law  dedication  by  the  owner,"  has  refer- 
ence to  defects  in  the  manner  of  dedication, 
viz.  whether  the  statutory  requirements  have 
been  complied  with  in  determining  the  ques- 
tion of  what  particular  land  was  dedicated. 
This  is  plainly  ascertained  by  referring  to 
the  authorities  cited  by  the  learned  author. 
The  ordinary  cases,  where  tlie  question 
raised  is  whether  or  not  certain  strips  of  land 
have  been  dedicated  as  streets,  are  cases 
whore  the  land  in  dispute  is  within  the 
boundaries  of  the  land  dedicated  by  the 
deed.  There  the  dedicator  would  be  strictly 
bound  by  any  marks  or  Indications  on  the 
plat  which  would  lead  the  purchaser  to  be- 
lieve that  such  dedication  had  been  made; 
but  such  is  not  this  c&ae,  and  we  have  loolced 
in  vain  for  a.  case  wh»e  a  dedication  has 
been  hdd  good  where  the  plain  language  of 
the  deed  showed  that  the  street  claimed  to 
have  been  dedicated  was  outside  of  the 
metes  and  bounds  of  the  plat  We  say,  then, 
that  the  mere  appearance  of  the  words 
"Broad  St"  would  not  be  suflSclent  to  raise 
the  conclusive  presumption  that  the  statu- 
tory law  has  been  violated,  which  provides 
that  a  plat  of  a  town  must  give  the  respec- 
tive widths  of  all  streets,  and  that  the  same 
shall  be  recorded  under  like  regulations  as 
are  provided  for  recording  the  original  plats 
of  towns. 

The  Introduction  of  the  deed  to  Holmnn 
was  entlrdy  Irrelevant  under  the  pleadings 
in  this  case,  for  it  Is  a  statutory  dedication, 
and  none  other,  that  the  complaint  charges. 
It  alleges  the  dedication  on  the  12th  day  of 
April,  18S8,  and  it  is  nowhere  alleged  that 
the  dedicatlrai  was  made  by  subsequent  acts 
recognizing  the  plat  filed,  and  the  proof, 
of  course,  must  be  confined  to  the  alloga- 
tlons.  There  being  absolutely  no  proof  of 
the  dedication  of  Broad  street  m<»-e  than  was 
shown  by  the  record,  and  the  record,  con- 
struing the  plat  and  the  deed  of  dedication 
together,  conclusively  convincing  us  that,  as 
a  legal  propos'tlon.  there  was  no  dedication 


whatever  of  the  land  described  h 
plaint  the  Judgment  will  be  revi 
the  cause  remanded  to  the  lower  c 
instructions  to  grant  defendants'  i 
nonsuit 

HOTT,  ANDBM,  and  STILBI^ 

cur. 


TAYUJR  V.  CITT  OF  TACC 

(Supreme  Court  of  Washington.    Jan 
Hdkicipal  Cobpobatioms  —  CiTT  o» 

COKTHOLLEK— SaLABT  — CHABTSB  —  > 

OIL — Powers. 

1.  The  charter  of  the  city  of  Ta 
viding  that  ail  officers  of  the  dty  si 
in  full  compensation  for  all  serricei 
rles  that  may  be  fixed  by  ordinance, 
case  to  exceed  the  following  amon 
controller  $4,000  per  annum," — doi 
the  salary  of  the  city  controller,  I 
limitB  It. 

2.  The  enabling  act  (Laws  1 
223)  provides  that  the  legislative 
any  city  organized  under  the  provisic 
shall  be  rested  in  a  mayor  and  ci 
who.  with  such  other  elective  office 
be  provided  for  in  its  charter,  ah 
such  compensation  as  may  be  pre 
such  charter.  Held,  that  the  dty  a 
city  organized  under  such  act  could 
salary  of  the  controller,  an  elective 
such  dty,  and  that  such  salary  mni 
by  the  charter. 

Appeal  from  superior  court.  Pier 
F.  Campbell,  Judge. 

Action  by  Fred  T.  Taylor  againi 
of  Tacoma  to  recover  a  balance 
be  due  plaintiff  from  defendant  c 
ary  as  city  controller.    From  a  Jud 
defendant  plaintiff  appeals.    Affiri 

S.  C.  Mllligan  and  J.  &  Whltel 
appellant    F.  H.  Murray,  for  res 

ANDERS,  J.  The  appellant  sue 
of  Tacoma  for  a  balance  of  salary 
be  due  him  as  city  controller.  A1 
of  bis  election,  in  November,  1880, 
was  attached  to  his  office;  but  on 
4,  1890,  the  dty  coundl  {tossed  an 
fixing  his  salary  at  $3,000  per  ann 
ble  monthly,  and  providing  that 
Uiincc  should  take  effect  from  and 
4th  day  of  November,  1890.  Sub 
and  on  the  5th  day  of  February, 
city  council  passed  another  ordl 
which  the  salary  of  the  dty  cont 
fixed  at  $2,400  per  annum,  payable 
The  appellant  received  pay  at  tl 
$3,000  per  annum  up  to  the  5tb  d« 
ruary,  1891,  and  from  that  time 
end  of  his  term,  on  April  19,  18 
ceived  a  salary  at  the  rate  of  $2,4 
num.  He  now  seeks  to  recover 
ence  between  what  he  actually  re< 
what  he  woiild  have  received  at 
of  $4,000  per  annum,  which  he  d 
the  amoimt  of  his  annual  snhir: 
scribed  in  the  charter,  or,  if  be  is 
tied  to  that  sum,  .then  be  dema 
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ment  for  tlie  difference  between  the  amonnt 
received  by  him  and  the  amount  he  woiild 
have  received  at  the  rate  of  $3,000  per  an- 
num, the  Bum  specified  In  said  ordinance  of 
December  4,  1880.  The  cause  was  tried  be- 
fore the  court  without  a  Jury,  and  upon 
the  evidence  adduced  tbe  court  concluded 
(1)  that  no  salary  was  fixed  In  tbe  charter; 
and  (2)  that  the  salary  ordinances  heretofore 
mentioned  were  Ineffectual  and  void.  The 
action  was  accordingly  dismissed  at  tbe 
cost  of  tbe  plaintiff.  Tbe  appellant  alleges 
that  tbe  court  was  in  error  upon  both  of  tbe 
above  propositions,  and  therefore  aslcs  a  re- 
versal of  the  Judgment  upon  tbat  ground. 

At  tbe  time  of  the  appellant's  election, 
the  city  of  Taooma  was  operating  under  a 
charter  prepared  and  adopted  under  and 
by  virtue  of  an  act  of  tbe  legislature  for  the 
government  of  cities  of  20,000  or  more  in- 
habitants, approved  March  24,  1890.  To  all 
cities  organized  under  that  act,  certain  defined 
powers  and  privileges  are  granted,  which  are 
required  to  be  set  forth  in  their  charters. 
Among  the  powers  thus  granted  la  tbat  of 
fixing  tbe  compensation  of  elective  officers. 
Including  the  city  controller.  Concerning 
tbat  question,  the  enabling  act  reads  as  fol- 
lows: "The  legislative  powers  of  any  city 
organized  under  tbe  provisions  of  this  act 
shall  be  vested  in  a  mayor,  and  a  dty 
council,  to  consist  of  such  number  of  mem- 
bers and  to  have  such  powers  as  may  be 
provided  for  In  Its  charter,  who,  together 
with  such  other  elective  ofBcetB  as  may 
be  provided  for  In  socb  charter,  shall  be 
elected  at  the  times,  in  such  manner  and 
for  such  terms  and  shall  perform  such  du- 
ties and  receive  such  compensation,  as  may 
be  prescribed  in  such  charter."  See  Laws 
1889-00,  p.  22a  From  the  foregoing  pro- 
visions of  tbe  statute,  it  seems  evident  that 
it  was  the  Intuition  of  the  legislature  to 
delegate  tbe  power  under  consideration  to 
the  framers  of  tbe  city  charter,  and  to  no 
other  persons  or  body  whatever.  Q?bat  It 
was  competent  for  the  legislature  to  do  so, 
we  have  no  doubt.  It  therefore  follows 
that,  if  the  city  charter  falls  to  prescribe 
the  amount  of  compensation  to  be  paid  the 
city  controller,  then  no  salary  has  ever  been 
attached  to  his  office,  for  the  simple  reason 
that  the  freeholders  who  framed  the  city 
charter  had  no  power  or  authority  to  dele- 
gate  any  of  tbe  duties  Imposed  upon  them 
to  tbe  city  council. 

It  Is  contended  on  behalf  of  the  appellant 
that  by  tbe  terms  and  provisions  of  the 
charter  bis  compensation  was  fixed  at 
$4,000  per  annum,  and  If  tbat  be  true  tbe 
judgment  of  the  cotirt  below  was  wrong, 
and  must  be  reversed.  On  tbe  other  hand, 
it  Is  claimed  on  behalf  of  tbe  city  that  no 
compensation  was  attempted  to  be  fixed  or 
prescribed  in  the  city  charter,  but  that,  at 
most,  tbe  framers  of  said  charter  simply 
tmdertook  to  delegate  the  power  of  fixing 
salaries  to   the  dty  councU.     In   order   to 


determine  this  controverted  question,  and  it 
is  the  vital  question  in  the  case.  It  becomes 
necessary  to  examine  the  provisions  of  the 
charter  upon  tbat  subject.  Section  216  of 
tbat  instrument  provides  as  follows:  "All 
the  officers  of  the  city,  except  as  otherwise 
provided,  shall  receive  In  full  compensation 
for  all  services  of  every  kind  whatsoever 
rendered  by  them  the  amount  of  salaries 
that  may  be  fixed  by  wdlnance,  payable  in 
city  warrants  at  the  end  of  each  calendar 
month,  but  In  no  case  shall  said  salaries 
exceed  the  following  amonnts:  *  *  *  City 
controller  $4000  per  annum."  To  our  minds 
it  seems  plalA  that  the  charter  committee 
did  not  intend  or  undertake  to  fix  the  ap- 
pellant's salary,  but  only  undertook  to  limit 
tbe  power  of  tbe  dty  council  as  to  tbe 
amount  to  be  designated  by  It  And  this 
being  so,  and  the  dty  council  having  no 
right  or  authority  to  establish  by  ordinance 
or  otherwise  the  compensation  to  be  rft- 
ceived  by  appellant.  It  follows  that  there 
was  no  error  committed  by  tbe  court  below 
In  dismissing  tbe  action,  and  tbe  Judgment 
is  therefore  affirmed. 

DUNBAB,  O.  X,  and  STILBS  and  SOOTT, 
JJ.,  caacar. 


HENNESSY  v.  NIAGARA  FIRE  INa  CO. 
OF  CITI  OF  NEW  lORK. 

(Supreme  Conrt  of  Washington.    Jan.  16^  1894.) 

Action  ok  Fibb  Insurascb  Fouot  —  DETSHSit — 

FaILUKS  to  ARBITSATa — BVIDBNOB — DBPOSITIOIC 

— CiiDSB  tor  Taking. 

1.  Where  a  fire  insurance  company  rejects 
proofs  of  loss,  and  denies  liability,  becanse  the 
assured  swore  falsely  in  making  such  proofs, 
it  cannot  set  up  as  a  defenre  to  an  action  on 
the  policy  that  it  provided  for  the  ascertain- 
ment of  the  amount  of  the  loss  by  appraisers, 
and  tbat  no  appraisers  hare  been  selected. 

2.  In  an  action  on  a  fire  insurance  policy, 
tried  before  a  jury,  where  defendant  claims 
tluit  plaintiff  failed  to  furnish  proofs  of  loss, 
proofs  furnished  by  plaintiff  are  admissible  to 
show  compliance  with  the  policy,  though  such 
question  is  for  the  court  to  determine. 

3.  The  proofs  of  loss  are  relevant  to  a 
defense  that  plaintiff  swore  falsely  therdn. 

4.  It  will  be  presumed  that  the  reason  for 
taking  a  deposition  still  exists  at  the  time  of 
the  trial,  unless  the  contrary  is  shown. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

Action  by  F.  D.  Hennessy  against  tbe  Ni- 
agara Fire  Insurance  Company  of  the  City 
of  New  York  on  a  fire  insurance  policy. 
From  a  Judgment  entered  on  a  verdict  of  a 
Jury  In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Jones,  Voorbees  &  Stevens,  for  appdlant 
Hyde  &  Reagan  and  Turner,  Graves  &  Mo 
Klnstry,  for  respondent 

SCOTT,  J.  This  action  was  brought  on  an 
insurance  policy  to  recover  tbe  amount  In- 
sured on  a  stock  of  merchandise  wblcb  was. 
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bomed.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

It  is  contended  that  the  action  waa  prema- 
torely  brougiit,  In  that  the  plaintiff  failed  to 
furnish  proofs  of  loss  after  the  flre,  under  the 
OMiditlons  of  the  policy,  and  In  that  the  pol- 
icy provided  that  In  the  eroit  of  a  loss,  and 
In  case  of  a  disagreement  as  to  the  amount 
thereof,  the  same  should  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
the  assured  and  the  company  each  to  select 
one,  and  the  two  so  chosen  to  select  a  com- 
petent and  disinterested  umpire.  It  appears 
that  proofs  of  loss  were  fmrnished  by  re- 
spondent to  appellant,  and  that  they  were 
rejected  for  certain  reasons  which  were  spec- 
ified; whereupon  respondent  again  furnished 
proofs  which  complied  with  said  objections. 
Those  proofs  were  returned  to  him  with  a 
denial  upon  the  part  of  the  company  of  any 
liability,  on  the  ground  that  the  claimant  had 
sworn  falsely  In  making  his  proofs  of  loss. 
The  last  proofs  furnished  appear  to  hare 
been  technically  correct  under  the  terms  of 
the  policy,  and  the  appellant,  having  denied 
any  liability  whatever  for  the  loss  on  the 
ground  of  false  swearing,  could  not  rely  upon 
the  provisions  of  the  policy  relating  to  an  ar- 
bitration In  case  of  dlsngrcerocnt  as  to  the 
amount  of  such  loss.  Furthermore,  it  does 
not  appear  that  either  party  demanded  that 
such  an  arbitration  be  had;  and  these  points 
are  not  well  taken. 

It  is  further  contended  that  the  court  erred 
In  admitting  the  proofs  of  loss  In  evidence, 
and  that  the  same  should  not  have  been 
submitted  to  the  Jury.  It  Is  contended  by 
the  respondent  that  the  proofs  were  not  sub- 
mitted to  the  Jury,  and  the  record  faUs  to 
show  that  they  were.  The  proofs  were  prop- 
erly admitted  for  the  pm-pose  of  showing 
that  the  plaintiff  had  complied  with  the 
terms  of  the  policy  in  furnishing  such  proofs, 
even  though  this  was  a  question  for  the  court 
alone  to  determine.  These  proofs,  however, 
8ubse(iuently  became  relevant  in  relation  to 
the  defense  set  up  that  the  plaintiff  had 
sworn  falsely  therein. 

It  is  farther  contended  that  the  court  erred 
in  allowing  two  depositions  to  be  read  in  evi- 
dence. Those  depositions  were  taken  a 
short  time  before  the  cause  was  brought  to  a 
trial,  for  the  reason  that  the  witnesses  were 
about  to  depart  from  the  Jurisdiction  of  the 
court  It  is  not  claimed  that  there  were  not 
sutncient  grounds  for  taking  them  in  the  first 
Instance,  but  it  is  contended  that  under  sec- 
tion 1GT7.  2  Code,'  it  should  have  been  made 
to  appear  at  the  trial,  by  the  party  offering 
tbi'm,   tliat    the   witnesses    could    not    be 

•2  Code,  jl  1677,  provides  as  follows:  "If  it 
appear  at  the  trial  that  the  reason  for  taking 
the  deposition  no  iouKer  exists,  ttie  deposition 
sliuli  not  be  read  in  evidence,  unless  the  party 
oIToring  it  show  that  another  of  the  causes 
specified  by  section  sixteen  hundred  and  sixty- 
six  then  exists,  or  that  the  witness  is  dead,  or 
eaunot  safely  attend  at  the  trial  on  account 
of  sidcness,  age,  or  other  bodily  iufirmltr." 


brought  to  testify  in  person.  We 
opinion  that  this  point  is  not  \ 
Nothing  appearing  to  the  contrary 
presumed  that  the  reasons  which 
the  time  the  depositions  were  1 
which  authorized  them,  were  stU 
ence  at  the  trial,  and  it  was  inc 
appellant  to  show  otherwise^  to 
of  such  objection. 

It  Is  farther  contended  that  0\e 
unsupported  by  the  evidence,  and 
covery  should  have  been  allowed 
groimd   tliat   the   plaintiff  swore 
making  his  proofs  of  loss  aforesai 
deal  of  testimony  was  introduced 
part  of  the  defendant  to  the  eff 
would  have  been  Impoaelble  for  t 
to  have  sustained  the  loss  clalmc 
under  the  circumstances  which  w 
to  have  existed.    There  was  soi 
evidence,  however,  and  the  whole  i 
for  the  Jury  to  determine;  and  in 
the  plaintiff  it  must  be  held  that 
for  him  upon  all  of  these  Issnea. 
the  opinion  that  there  was  testli 
clent  to  sustain  the  verdict,  and 
la  no  ground  for  any  interference 
by  an  appellate  coiu-t  in  this  partli 

The  last  error  alleged  Is  that 
erred  in  refusing  to  permit  the  de 
prove  the  damage  to  the  building  ! 
in  question,  in  order  to  show  the 
the  fire.  An  inspection  of  the  rec 
that  the  coiut  did  permit  proof  of 
to  which  the  building  was  damagi 
fused  to  allow  the  defoidant  to  p 
it  would  cost  to  repair  the  bull 
find  none  of  the  points  allied  a 
be  well  taken,  and  the  Judgment  li 
affirmed. 

DUNBAR,  a  J.,  and  STIIiBS. 
and  HOYT,  JJ..  concur. 


PARMETEH  v.  BOUHNE  e 

(Snpreme  Court  of  Washington.    Jan 

CouNTT  Seat— Elbction  to  Rsmovb  - 
— iNJOXCTIOS — Whsn  Wiu,  I 

In  the  absence  of  statutoiy 
equity  cannot  inqnire  into  the  legs 
election  held  to  determine  the  questio 
inoval  of  a  county  seat,  and  to  enjo: 
moval,  at  the  instance  of  a  taxpayer, 
fraud  in  canvassing  the  votes  and 
the  result. 

Appeal  from  superior  conit,  Pacii 
W.  W.  Langhome,  Judge. 

Action  by  D.  O.  Parmeter  agal 
Bonme,  W.  T.  Meloy,  and  S.  B 
oommlsslonas  of  Pacific  county, 
Washington,  and  Phil.  D.  Barney, 
such  county  and  cleric  of  snch  boa 
Injunction  to  restrain  defendants 
successors  in  office  from  removing  i 
seat  of  such  county  from  OystervUi 
Bend.     From  a  judgme&t  sustain 

'  For  dissenting  opUiion,  see  35  r«< 
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miirrer  to  the  petition,  plaintiff  appeals.    Af- 
firmed. 

Fulton  Bros.,  for  appellant  B.  K.  Boney, 
Crowley  &  Sullivan,  and  Marlon  D.  Egbert, 
Pros.  Atty.,  for  respondents. 

DUNBAB,  C.  J.  At  the  general  election 
held  November  8,  1802,  there  was  submitted, 
by  order  of  the  county  commissioners,  to  the 
electors  of  Pacific  county,  a  proposition  to  re- 
moTe  the  county  seat  of  that  county  from  the 
town  of  OystervUle,  where  it  had  been  es- 
tablished for  a  number  of  years,  to  the  town 
ot  South  Bend  or  to  the  town  of  Sealand. 
On  November  18,  1892,  the  board  of  county 
commissioners  canvassed  the  votes  on  that 
proposition,  and  ascertained  from  the  poll 
books  that  1,489  votes  were  cast  on  the 
proposition;  that  the  town  of  South  Bend  re- 
ceived 984,  the  town  of  Sealand  376,  and  the 
town  of  Oystervllle  109.  The  town  of  South 
Bend  was  thereupon  declared  to  be  the  coun- 
ty seat  of  Pacific  county,  and  an  order  was 
luade  requiring  the  public  records  and  ar- 
chives of  the  comity  to  be  moved  to  South 
Bend  on  or  before  the  4th  day  of  February, 
1893.  Appellant,  a  citizen  and  taxpayer  of 
Oystervllle,  brought  this  action  to  set  aside 
and  vacate  the  order  of  the  county  commis- 
sioners of  Pacific  county,  declaring  South 
Bend  to  be  the  county  seat  of  Pacific  county 
from  and  after  the  4th  day  of  February,  1893, 
and  aslced  for  an  injunction  to  enjoin  and  re- 
strain the  defendants,  and  each  of  them,  and 
their  successors  in  office,  from  removing  from 
the  county  building  or  county  offices,  or  from 
the  town  of  Oyvterrille,  any  of  the  archives, 
public  records,  or  any  books  whatever,  or  any 
property  whatever,  or  any  records  whatever, 
to  the  town  of  South  Bend,  or  elsewhere,  and 
that  they  be  restrained  from  attempting  to 
remove  any  such  records  or  archives,  eta 
The  defendants  demurred  to  the  complaint, 
nlleging,  among  other  things,  that  the  cojirt 
had  no  Jurisdiction  of  the  subject-matter  of 
the  action;  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
as  to  said  defendants,  or  any  of  them;  that 
plaintiff  had  no  legal  authority  to  sue  in  said 
action;  and  that  the  court  had  no  Jurisdiction 
of  the  persona  of  the  defendants.  The  de- 
murrer was  sustained  by  the  court  on  the 
ground  that  it  bad  no  Jurisdiction  of  the  sub- 
jMt-matter  of  the  action.  The  complaint  al- 
leges fraud  in  the  counting  of  the  votes  by 
the  Judges  of  election,  and  in  issuing  fraud- 
ulent returns  to  the  board  of  county  commis- 
sioners of  such  election. 

It  is  conceded  that  there  is  no  provision 
made,  under  the  special  law  for  the  removal 
of  county  seats,  for  a  contest  In  case  of  Illegal 
voting,  onless  there  be  a  right  of  appeal  from 
the  action  of  the  county  commissioners  in 
canvassing  the  votes.  It  is  Insisted  by  the 
appelant  that  In  this  instance.  If  the  law 
would  warrant  such  an  appeal,  it  would  be 
absolutely   ineffectual.     With    the    view    we 


take  of  the  law,  it  Is  not  necessary  to  pass 
npon  the  question  of  the  right  of  appeal  in 
this  character  of  a  case.  The  statement  of 
facts  set  up  in  the  complaint  appeals  to  us 
very  strongly  for  relief,  and  shows  an  aggra- 
vated case  of  perverting  the  election  laws 
and  thwarting  the  will  of  the  voters;  and, 
had  we  the  authority,  we  would  gladly  place 
the  iwrties  upon  the  proof  of  ttaeii  allega- 
tions. But  from  an  Investigation  of  the  law 
Involving  the  origin,  the  history,  and  the 
Jurisdiction  of  courts  of  equity,  we  are  forced 
to  the  conclusion  that  the  court  has  no  Juris- 
diction over  this  case;  and,  lamentable  as  It 
may  be,  that  the  voter  is  left  remediless  to 
have  his  vote  counted  for  the  place  of  his 
choice,  it  would  be  still  more  lamentable  for 
a  court,  which  is  but  a  creature  of  the  law, 
to  assume  Jurisdiction  which  is  not  conferred 
upon  it  by  law,  or  to  usurp  the  functions  of 
those  tribimals  in  which  the  lawmaking 
power  has  reposed  confidence,  and  upon 
which  It  has  imposed  discretionary  powers 
over  the  subject-matter.  A  court  of  equity 
Is  not  entirely  a  free  lance,  which  can  be 
wielded  independently  of  law  or  regulation. 
It  Is  Just  as  subservient  to  and  dependent  on 
the  law,  80  far  as  its  Jurisdiction  is  con- 
cerned, as  is  a  court  of  law.  It  is  true  that 
the  rules  governing  the  disposition  of  law, 
and  of  enforcing  and  protecting  rights  imder 
the  law,  as  applied  by  courts  of  equity,  are 
more  pliable  and  adaptive  than  are  the  rules 
governing  courts  of  law.  The  object  of  the 
establishment  of  courts  of  eqtilty  was  to  es- 
cape the  rigidity  of  the  rules  governing  cases 
of  law,  and  to  confer  more  discretionary  pow- 
ers upon  the  chancellor,  thereby  making  the 
administration  of  the  law  more  flexible  and 
mure  effective  for  the  elldtatlon  of  truth; 
and  these  flexible  principles  or  rules  which 
characterize  the  proceedings  in  equity  are 
usually  applicable  to  the  investigation  of 
cases  where  fraud  Is  involved,  and  for  that 
reason  such  cases  are  assigned  to  the  equity 
Jurisdiction.  For  this  reason,  loose  expres- 
sions are  sometimes  indulged  in,  to. the  effect 
that  "it  iB  one  of  the  inherent  jKiwers  of  a 
court  of  equity  to  correct  fraud."  This  propo- 
sition is  no  doubt  -true,  as  applied  to  the 
powers  of  a  court  having  Jurisdiction  of  the 
subject-matter  in  which  the  fraud  is  in- 
volved; but  It  no  more  follows  that  the  mere 
suggestion  of  fraud  gives  a  court  of  equity 
Jurisdiction,  than  that  the  suggestion  of 
the  deprivation  of  a  legal  right  gives  a  court 
of  law  Jurisdiction,  where  the  law  has  pro- 
vided no  remedy,  or  no  tribunal  to  enforce 
the  right.  This  discrimination  must  not  be 
lost  sight  of,  viz.  the  difference  between  the 
Jurisdiction  and  the  extended  powers  of  the 
court  under  its  Jurisdiction. 

There  was  a  much  wider  distinction  be- 
tween the  Jurisdiction  of  courts  of  equity  and 
law  in  ancient  times  than  there  is  at  present. 
"A  court  of  chancery,"  says  1  Pom.  Eq.  Jur. 
U  34,  85,  "as  a  regular  tribunal  for  the  ad- 
ministering of  equitable  relief  and^ztraonU- 
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nary  remedies.  Is  usually  spoken  of  as  dating 
from  this  decree  of  King  Edward  IIL,  but  it 
Is  certain  tbat  tbe  royal  action  was  merely 
confirmatory  of  a  process  which  had  gone 
on  through  many  preceding  years.  Tbe  dde- 
gatlon  made  by  this  order  of  the  king  con- 
ferred a  general  authority  to  give  relief  In 
all  matters,  of  what  nature  soever,  requiring 
the  exercise  of  tbe  prerogative  of  grace. 
This  authority  differed  wholly  from  that  up- 
on which  the  jurisdiction  of  the  law  courts 
was  l>a8ed.  These  latter  tribunals  acquired 
jurisdiction  In  each  case  which  came  before 
them  by  virtue  of  a  delegation  from  the 
crown,  contained  to  the  particular  writ  on 
which  the  case  was  founded,  and  a  writ  for 
that  purpose  could  only  be  issued  in  cases 
provided  tot  by  the  positive  rules  of  tbe  com- 
mon law.  This  was  one  of  the  fundamental 
distinctions  between  the  jurisdiction  of  the 
English  common-law  courts,  under  their  an- 
cient organization,  and  that  of  the  English 
court  of  chancery."  "This  distinction,"  says 
the  author,  "has  nev«'  existed  In  the  United 
States.  The  highest  courts  of  law  and  of 
equity,  both  state  and  national,  derive  their 
jurisdiction  either  from  the  constitutions  or 
from  the  statutes."  And  especially  has  this 
distinction,  so  far  as  inherent  powers  are  con- 
cerned, been  destroyed  In  this  state  by  our 
statute,  which  provides  that  there  shall  be 
but  one  form  of  action  In  this  state  hereafter 
for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs, 
which  shall  be  called  a  "civil  action."  As 
a  conclusive  proof  that  tbe  correction  of 
fraud,  under  all  drcumstanoes,  is  not  an  in- 
herent power  of  a  court  of  equity.  It  is  uni- 
versally conceded  that  under  our  form  of  gov- 
ernment neither  courts  of  equity  nor  law 
have  jurisdiction  over  political  questions 
which  do  not  involve  the  rights  of  private 
parties;  that  in  such  cases  the  wUl  of  the 
legislatare  is  supreme,  and  that  tbe  conten- 
tions arising  in  such  cases  must  be  settled 
by  the  tribunals  created  by  the  legislature 
for  that  purpose;  and  that,  if  the  leglslatm-e 
has  provided  no  remedy  for  grievances  that 
may  be  engendered  under  such  laws.  It  is 
simply  a  casus  omissl,  and  no  remedy  cnn 
be  obtained.  Tbe  administration  of  tbe  law 
is  full  of  such  discoveries  as  these,  and,  as 
unfortunate  as  they  may  be,  they  furnish  no 
good  groimds  for  an  unlawful  assumption 
of  authrarlty  by  the  court.  So  we  say,  by 
reason  of  this  universal  concession,  the  doc- 
trine of  inherent  power  is  destroyed,  wheth- 
er this  prove  to  be  a  political  question  or  not. 
And  it  seems  to  us  that  tbe  removal  of  a 
county  seat  is  so  essentially  and  purely  a 
political  question  that  the  mere  statement  of 
the  proposition  ought  to  excuse  any  further 
argument.  And  so  with  tbe  further  proposi- 
tion that  tbe  plaintiff  in  this  case  has  no 
property  interest  in  the  suit,  which  it  seems 
to  us  Is  a  necessary  corollary  to  the  firat 
proposition;  for  no  person  can  have  a  prop- 
erty right  in  a  county  seat.  If  tbe  removal 


of  the  county  seat  is  a  poUtica 
The  contrary  conclusion.  If  c£ 
effect,  would  involve  a  judicial 
rights  and  remedies  that  would 
gruous,  and  little  less  than  lud 
.the  very  nature  of  things,  a  p«-so 
no  private  interest  In  the  location 
ty  seat  If  be  has,  what  does  t 
consist  of?  How  can  it  be  shov 
extent  determined?  What  is  th 
of  damages?  An  attempt  to  am 
questions  will  show  the  fallacy  o 
tion.  It  is  urged  that  he  has  a  ri| 
and  to  have  his  vote  counted.  T 
vote  Is  not  a  natural  rl^t,  no 
absolutely  unqualified  personal  ri 
a  right  derived,  in  this  country, 
Btltutlons  and  statutes.  McCrar] 
11.  His  right  to  vote,  then,  \n  thii 
a  right  conferred  by  the  same  sta 
provided  how  the  vote  should  b 
AU  the  right  he  had  was  derived 
statute.  It  was  no  broadar  thai 
ute;  and  If  the  statute  has  attemp 
fer  upon  him  a  rl^t,  and  failed 
of  its  imperfection  in  the  way  of  ; 
remedies,  it  is  simply  his  political  i 
and  the  only  relief  is  in  remedial 
Tbe  autb(Hltles,  we  think,  oven 
sustain  these  propositions,  and  w 
aider  them  together. 

"In  the  absence  of  constitntloi 
tlons,  the  legislature  has  power  to  < 
certificate  of  election  condusiye,  Ii 
It  may  or  may  not  authorise  a  c 
a  contest  be  authtHlzed,  the  mode 
and  of  trial  will  rest  absolutdy  li 
latlve  discretion.  The  leglslatur< 
power  to  determine  what  tribunal 
and  determine  the  contest,  and 
fer  the  jurisdiction  upon  one  of  tli 
judicial  tribunals,  or  upon  a  judj 
or  upon  any  other  officer,  and  mi 
not  authorize  a  trial  by  jury."  Pf 
{  7^3.  "Unless  specially  authoria 
ute,  a  court  of  chancery  has  no 
enjoin  the  holding  of  an  election 
The  doctrine  announced  is  tliat 
equity  have  no  Inherent  power  t 
tested  elections,  and  can  only  ex< 
power  where  It  has  been  confen 
press  enactment,  or  necessary  I 
therefrom."  McCrary,  Elect.  8 
vass  of  the  board  to  determine  tb 
an  election  held  by  order  of  the  hi 
pervlsors,  by  a  two-thirds  vote,  ( 
ty,  at  a  meeting  In  which  all  the  t 
represented,  for  the  purpose  of  d 
the  location  of  tbe  county  seat,  is 
Hipp  V.  Supervisors,  62  Mich.  4B6, 
TJ.  It  does  not  appear,  from  th< 
this  case,  whether  there  was  any  < 
fraud  involved;  but  we  must  cone 
the  language  of  the  court,  that  It 
have  made  any  difference  In  the 
of  the  case,  but  that  it  was  dec 
the  broad  ground  that  it  wa«  not 
question.    Chief  Justice  Campoeil, 


Digitized  by 


Google 


Wash.) 


PAEMETER  «.  BOURNE. 


589 


(ng  the  (pinion,  says:  "The  questions  are 
Dot  such  as  the  courts  have  any  right  to  dls- 
turb,  after  they  have  been  disposed  of  by  the 
only  authority  which  the  law  has  empowered 
to  act  upon  them.  The  supervisors,  at  a 
meeting  when  aQ  the  towns  were  represent- 
ed, by  a  two-thirds  vote,  ordered  an  election 
to  determine  upon  the  proposed  removal  of 
the  county  seat  This  election  was  held,  and 
the  board  determined  the  result  upon  a  can- 
vass. That  action  is  conclusive,  and  no  au- 
tliority  exists  anywhere  to  dispute  It.  The 
controversy,  which  is  not  in  any  sense  a  ]u- 
Ulclal  one,  is  closed.  The  constitution  has 
not  empowered  this  court  to  settle  controver- 
sies not  Judicial,  which  are  very  wisely  left 
to  the  proper  local  and  representative  agen- 
c-ics  of  the  people." 

It  iB  argued  In  this  case  that  there  Is  no 
discretion  vested  in  the  board  of  county 
commissioners;  but,  whether  that  be  true  or 
not,  it  makes  no  difference.  In  principle, 
whether  the  discretion  was  vested  in  the 
board  of  county  commissioners  or  In  the 
judges  and  Inspector  of  the  election.  The 
legislature  would  have  power  to  Invest  the 
discretion  in  either  tribunal,  and  under  our 
constitution  they  had  invested  the  discre- 
tion, and  intrusted  the  board,  consisting  of 
the  judges  and  inspector  of  the  precincts, 
with  the  power  to  canvass  the  votes  of  the 
I>recinct,  prepare  the  returns,  and  transmit 
thom  to  the  county  commissioners;  and  the 
county  commissioners  have  been  Intrusted 
with  the  power  to  canvass  the  vote  as  re- 
turned by  the  different  election  boards,  and 
declare  the  result;  and  it  can  make  no  dif- 
ference, in  principle,  if  the  legislatcre  has 
seen  fit  to  Invest  different  tribunals  with 
discretionary  power.  "In  the  absence  of 
ctatutory  authorization,  the  courts  are  with- 
out jurisdiction,  ratione  materiae,  to  enter- 
tain the  case  of  a  contested  election,  and  the 
consent  of  parties  cannot  give  them  jm-is- 
(liction.  State  v.  Judge  Second  JTudicial  Dist. 
Court,  13  Lb.  Ann.  89.  This  Is  not  a  county 
seat  case,  but  involves  the  question  of  judi- 
cial Jurisdiction.  In  that  case  the  court 
.«nid:  "The  contesting  of  votes  is  not  a  ju- 
dicial fimction,  only  so  far  as  made  such 
by  special  statutes.  Indeed,  some  may  have 
gone  so  far  as  to  question  whether  this  is 
not  wholly  a  matter  of  administration,  which 
<-annot  with  propriety  be  referred  to  the  Ju- 
dicial tribimals  at  all.  At  any  rate,  it  is 
dear  that  such  tribunals  cannot  usurp  any 
sweater  control  over  this  business  than  is 
specially  imposed  upon  them  by  law.  In  the 
ul>sence  of  a  statutory  authorization,  they 
are  vrithout  jurisdiction  of  the  matter  ra- 
tione materiae.  The  consent  of  oartles  can- 
'Kit  give  jurisdiction,  and  all  courte  before 
v\  1 1  till  such  an  unauthorized  controversy  is 
1'.  >ugbt  must  decline,  ex  (^cto,  to  render 
:iuy  order  which  would  recognize  a  right  to 
sustain  the  case."  In  State  v.  Police  Jury, 
41  La.  Ann.  850,  6  South.  777,  the  doctrine 
announced  in  the  case  of  State  v.  Judge  of 


Second  Judicial  Dist  Court,  supra,  was  af- 
firmed. This  was  a  parish  suit  case,  and  the 
court,  among  other  things,  said:  "It  seems 
well  settled  that,  in  absence  of  express  stat- 
utory authority,  cotui:s  of  equity  will  not 
exercise  such  Jurisdiction.  *  *  *  It  is  an- 
cient; and  it  has  been  at  all  times  within 
the  power  of  the  legislature  to  extend  to 
the  coturts  the  jurisdiction  which  they  had 
declined.  The  fact  that  the  legislature  has 
not  done  so,  or  has  extended  only  a  Jiuris- 
dlctlon  defined  and  limited,  clearly  conveys 
the  intention  of  the  department  to  exclude 
the  courts  from  any  jurisdiction  in  such 
matters  beyond  that  expressly  granted.  In- 
deed, the  assumption  of  such  Jurisdiction,  in 
absence  of  any  legislative  regulations  of 
method,  time,  and  order  of  procedure,  would 
be  fraught  with  seriotis  consequences.  •  •  • 
There  is  no  possible  reason  or  consideration 
for  applying  a  different  rule  to  elections  for 
parish  seats  from  that  applied  to  elections 
for  officers.  Both  are  matters  of  purely 
governmental  concern,  involving  only  public 
and  popular  rights,  and  conferring  no  private 
rights  which  are  susceptible  of  becoming 
vested."  Skrine  v.  Jackson,  73  Ga.  877,  In- 
volved the  contest  of  an  election  on  a  fence 
law.  It  was  decided  that  that  was  a  part 
of  the  political  powo-  of  the  state  which 
the  legislatture  had  seen  fit  to  confer  upon 
the  ordinary,  and  the  courts  had  no  author 
ity  to  interfere.  "There  are  but  two  modee," 
said  the  court,  "by  which  the  legality  of 
an  election  may  be  Inquired  Into,— by  the 
common  law  and  by  statute.  By  the  com- 
mon law,  an  information  in  the  nature  of  a 
writ  of  quo  warranto  was  exhibited  by  the 
statute,  upon  the  relation  of  some  person 
claiming  the  office  said  to  be  usurped  by 
the  defendant, -and  he  was  required  to  show 
by  what  authority  he  held  the  office.  The 
legality  of  his  election  might  be  Inquired 
into  by  this  proceeding."  And  some  refer- 
ence is  made  to  the  Georgia  Code.  "It  Is 
quite  clear  that  such  a  proceeding  is  not 
applicable  to  the  present  case.  There  is  no 
office,  and  there  is  no  person  claiming  an 
office,  and  no  person  exercising  an  ofSce; 
but  simply  a  law  is  declared  adopted,  which 
provides,  tor  the  future,  that  no  fence  need 
be  used  by  the  citizens  of  Richmond  county. 
Is  there  any  statute  of  force  in  this  state, 
other  than  has  already  been  referred  to, 
which  authorizes  the  coiuts  to  inquire  into 
the  legality  of  this  election?  None  has  been 
pointed  out  to  us,  and  we  have  failed  to 
find  any.  Then,  If  the  remedies  provided  by 
the  common  law  fail,  and  no  statutory  rem- 
edy be  provided,  is  not  the  presumption  con- 
clusive that  the  legislature  did  not  intend 
to  have  Judicial  interference  in  this  matter, 
but  to  leave  it  to  the  determination  of  tb(> 
ordinary,  as  provided  in  the  act?"  In  Free- 
man V.  State,  72  6a.  812,  it  was  decided 
that  the  legislature  could  provide  a  tribunal 
for  the  determination  of  contested  elections, 
and  that  such  determination  waa  final  and 
■jigitizcd  by ''  IC 
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conclnsiye.  Clarke  v.  Jack,  80  Ala.  271,  vrae 
a  connty-seat  case,  and  It  was  decided  that 
an  act  to  authorize  tbe  people  of  a  particu- 
lar county  to  vote  on  the  question  of  remov- 
ing tbe  county  site,  and  to  permanently  lo- 
cate tbe  same  according  to  their  vote,  is 
not  a  special  or  local  law  for  the  benefit 
of  individuals  <Hr  a  corporation,  and  that  the 
provisions  of.  the  general  election  law  regu- 
lating contested  elections  did  not  apply  to 
cotmty-seat  elections,  and  did  not  amount 
to  a  statutory  provision  for  a  contest  of  such 
election.  In  Harrell  v.  Lynch,  65  Tex.  146, 
It  was  decided  that  voters  in  a  county  have, 
In  the  location  of  a  county  seat,  no  such 
Interest  as  will  form  the  basis  of  a  suit 
Said  tbe  court:  "As  no  man  has  a  property 
right  in  the  location  of  the  county  seat,  its 
unlawful  removal  (no  more  than  trespass 
upon  the  court  yard)  gives  him  no  cause  of 
action.  Being  deprived  of  no  right,  the  de- 
preciation In  the  value  of  Ills  property  is 
not  a  wrong  for  which  a  court  of  equity,  in 
tbe  absence  of  a  legal  remedy,  would  in- 
vent the  means  of  redress.  A  valid  law 
authorized  tbe  election.  The  election  has 
l>een  held.  The  agents  appointed  to  ascer- 
tain and  declare  the  result  have  performed 
their  duty.  Tttis  accomplishes  the  fact,  and 
the  law  here  ends  the  controversy.  If  a 
wrong  has  been  done,  the  usurpation  of  the 
power  to  prescribe  a  remedy  would  be  a 
still  greater  wrong."  Sanders  v.  Metcalf,  1 
Tenn.  Gh.  419,  is  a  case  involving  the  removal 
of  a  county  seat  The  court  said:  "It  Is 
clear  to  my  mind  that  the  legislature  has 
by  this  language  intrusted  to  the  county 
court,  at  its  quarterly  session,  as  the  proper 
organ  of  the  county,  as  a  quasi  corporation, 
the  right  to  eount  the  votes  and  declare  the 
result.  •  •  *  Aa  soon  as  the  result  was 
declared,  the  county  seat  was,  eo  instanti, 
changed,  as  If  it  had  been  by  an  act  of  the 
legislature.  The  county  court  were  commis- 
sioners appointed  by  the  legislature  to  make 
the  removal  by  declaring  the  result  of  the 
election;  and  their  act,  not  being  judicial, 
but  legislative,  Is  conclusive,  and  the  courts 
have  no  power  to  Inquire  into  Its  validity." 
In  McWhlrter  v.  Brainard,  5  Or.  426,  It  was 
held  that,  upon  tbe  submission  of  tbe  ques- 
tion of  tbe  location  of  a  county  seat  to  an 
election,  the  question  of  fact,  as  to  whether 
the  canvass  of  the  vote  was  correct,  and  as 
to  what  the  true  vote  was,  and  subordinate 
questions,  cannot  be  tried  In  equity.  In  At- 
torney General  v.  Board  of  Sup'rs  of  Lake 
County,  38  Mich.  289.  it  was  decided  that  tbe 
question  of  the  removal  of  a  county  seat  is 
purely  a  political  question,  and  does  not  in 
any  way  legally  Involve  the  rights  of  pri- 
vate parties.  There  is  no  distinction  made 
In  the  cases  between  cases  where  fraud  is 
alleged  and  where  it  Is  not  alleged.  They 
are  all  decided  on  tbe  broad  ground  that 
the  question  is  a  purely  political  one,  over 
which  the  court  has  no  jurisdiction,  If  it  Is  not 
specially   given    by    the    lawmaking   power. 


Coses  supporting  this  doctrine  ml] 
at  great  length.  In  fact,  there  ai 
states  that  have  held  the  opposii 
In  Boren  y.  Smith,  47  IIL  482,  I 
that  in  a  county-seat  case,  where 
alleged,  a  court  of  chancery  wov 
rlsdlction.  The  court  in  that  cat 
the  general  doctrine,  but  made  a: 
as  to  a  countynseat  case,  for  wb 
no  reason  whatever.  They  fur 
their  decision  on  tbe  fact  that  tJ 
tlon  has  declared  that  such  a  ^ 
be  taken  before  a  county  seat 
moved,  and  the  court  says:  "Ai 
Ing  that  provision,  it  is  manifest 
designed  that  the  will  of  the  i 
the  legal  voters  of  the  county  i 
trol.  It  would  defeat  that  objec 
der  this  fundamental  provision  1 
if  the  sense  of  the  majority  o1 
voters,  constitutionally  expressed 
overcome  by  Illegal  voters,  or  o 
ulent  means.  •  •  •  As  there  li 
England  similar  to  this  proviso 
constitution,  and  the  organic  lai 
states  are  believed  to  have  no  i 
slon,  it  is  not  to  be  expected  that 
may  be  found  upon  which  to  bas 
diction  of  a  court  of  equity.  1 
courts  of  equity  were.  In  tbe 
legislative  action,  to  refuse  relle 
stitutional  provision  could,  by  frs 
dered  Inoperative,  and  wholly 
This  argument  is  squarely  again 
slon  in  State  t.  Jones,  6  Wash.  4 
201,  where  this  court  held  that, 
act  of  the  legislature  had  been  pi 
tifled,  courts  had  no  authority  to  I 
any  prior  proceedings  on  the  p 
legislature  to  ascertain  whether 
datory  provisions  of  the  const! 
been  complied  with,  but  that  tl 
bill,  properly  certified  to,  was  con 
dence  of  that  question.  This  dc 
based  upon  the  theory  that  the 
was  one  of  the  co-ordinate  depa 
the  government,  with  equal  aufl 
the  others,  and  that  the  assuni 
false  one  that  the  "mandatory  pi 
the  constitution  are  safer  if  the  e 
thereof  is  intrusted  to  the  Judic 
ment  than  If  so  Intrusted  to  the  l 
Or,  "In  other  words,"  said  this  coi 
holding  the  other  view  have  acte 
presumption  that  their  departm 
only  one  in  which  sufficient  Intel 
to  Insure  the  preservation  of  tli 
tlon."  If,  then,  tbe  removal  of 
seat  is  a  political  question,  (a 
which  cannot  be  seriously  denied 
latlon  and  control  of  which,  undc 
of  government,  are  within  the  e: 
risdiction  of  the  leglslatlye  depi 
follows  from  the  logic  of  Stat* 
supra,  that  the  state  of  facts  pro 
fled  to  by  the  tribunal  solely  em] 
the  legislature  to  pass  upon  the  q 
volved  must  be  taken  as  concluaiv 
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islatnra  haa  made  proTlsIoiis  for  the  de- 
termination of  these  facts.  In  these  provi- 
■lons  It  did  not  see  fit  to  proTlde  for  any  re- 
view or  investigation  by  the  courts,  and  the 
courts,  therefore,  are  without  authority  to  act 
in  the  premises.  People  t.  Wiant,  48  HL  26S,  Is 
decided  on  the  same  grounds.  But  in  nei- 
ther case  Is  It  assimied  or  intimated  that 
they  are  following  the  weight  of  authority, 
or  any  authority  at  all.  As,  howerer,  the 
authorities  opiKwed  to  the  Jurisdiction  in 
cases  of  this  kind  are  so  overwhelming,  we 
feel  bound  to  follow  them,  and  it  will  not 
be  necessary  to  examine  the  other  questions 
raised  by  the  demurrer.  The  Judgment  Of 
lower  court  U  therefore  affirmed. 

ANDBB8  and  SCOTT,  JJ.,  ooncor. 


WINGATB  V.  KBJTNBR,  Auditor,  et  al. 

(Supreme  Court  of  Washington.    Jan.  16,  1884.) 

CiTT  Taxes— Lett — Basis  of  AssesshbKT. 

1.  The  requirement  of  Act  March  9,  1893, 
f  2,  that  a  city  councSl  shall,  within  30  days 
after  an  assessment  roll  is  certified  to  it,  by 
ordinance  fix  the  rate  of  taxes  to  be  levied,  is 
not  so  mandatory  that  a  slight  delay  will  in- 
validate the  levy. 

2.  The  legisiatnre  may  authorize  the  asBess- 
ment  of  city  taxes  on  the  basia  of  the  tax  roll 
of  the  county  for  the  preceding  year. 

Appeal  from  superior  court,  Pierce  cotmty; 
W.  H.  Prltcliard,  Judge. 

Injunction  by  Robert  Wlngate  against  R. 
A.  Ketner,  auditmr  of  Pierce  oounty,  and 
others.  Judgmoit  for  defendants.  Plaintiff 
appeals.     Affirmed. 

S.  a  MUligan,  for  appellant  r.  H.  Mur- 
ray, for  respondents. 

HOYT,  J.  Appellant  brought  this  action  to 
restrain  the  city  of  Tacoma  and  the  auditor 
of  Pierce  county  from  proceeding  In  the  levy 
of  a  certain  tax,  of  five  mills  on  the  dollar, 
which  the  common  council  of  said  city  had 
by  ordinance  directed  to  be  spread  upon  the 
roll  certified  to  them  by  the  county  asses- 
sor, as  required  by  statute.  The  lower  court 
adjudged  him  entitled  to  no  relief,  and  dis- 
missed his  complaint,  and  from  the  Judg- 
ment of  dismissal  he  prosecutes  this  appeal. 
He  presents  to  this  court  but  two  reasons 
why  the  tax,  if  assessed,  will  be  illegal: 
First,  because  the  common  council  had  no 
authority  to  levy  It;  and,  second,  that  the 
ordinance  making  the  levy  was  not  passed 
nntil  more  than  30  days  after  the  roll  had 
been  certified  to  the  common  council. 

It  is  only  necessary  to  say  as  to  the  sec- 
ond question  that,  construing  all  the  pro- 
ceedhigs  relating  to  the  cwtlfylng  of  the 
said  roll  to  the  common  council,  and  the 
passage  by  it  of  the  ordinance  in  question. 
It  fairly  appears  that  such  ordinance  was 
passed  within  the  30  days  provided  by  stat- 
ute. But,  even  if  it  was  passed  after  the 
•>XT)iratiun  of  said  SO  days,  that  fact  alone 


would  not  render  It  Invalid.  The  limltattoii 
as  to  the  time  is  not  so  mandatcHiy  that  the 
least  ne^ect  to  comply  thorewlth  would  de- 
prive the  city  of  the  right  to  make  any  tax 
levy  for  the  year. 

The  determination  of  the  other  question 
depends  upon  the  constmction  of  the  act 
passed  March  9,  1893,  providing  for  the  as- 
sessment and  collection  of  taxes  In  cities  of 
the  first  class,  In  connection  with  the  pro- 
visions of  the  general  revenue  act  It  is 
contended  on  the  part  of  the  api)eUant  in 
relation  to  these  statutes  that,  when  they 
are  construed  together,  it  Is  not  made  to  ap- 
pear therefrom  that  it  was  the  intention  of 
tlie  legislature  to  provide  that  cities  which 
luid  made  and  collected  a  tax  levy  during 
the  year  1893  should  have  the  right  to  make 
a  further  levy  upon  the  basis  of  the  assess- 
ment roll  for  the  county  for  the  same  year. 
We  ore  unable  to  agree  with  this  conten- 
tlon.  By  the  provisions  of  section  2  of  said 
act  of  March  9th,  it  Is  made  the  duty  of  all 
cities  of  the  class  to  levy  a  tax  In  the  fall 
of  eadi  year  upon  the  Irasls  of  the  assess- 
ment roll  to  be  certified  to  them  by  the 
county  assessor;  and,  by  force  of  such  sec- 
tion, it  is  clear  that  the  city  of  Tacoma 
would  have  been  authorized  to  make  tlie  tax 
levy  in  question  at  the  time  it  was  made  if 
it  had  not  already  made  a  levy  for  the  year 
1803  m  accordance  with  the  provisions  of  its 
own  charter;  and  as  there  is  no  provision  of 
either  of  the  statutes  under  consideration 
which  In  any  manner  affects  the  power  so 
granted  to  said  cities  of  the  class,  except  the 
provisions  of  section  9  of  said  act  it  must 
follow  that  If  said  section  9  had  been  omit- 
ted, there  would  be  nothing  to  prevent  the 
city  from  making  the  tax  levy  In  question. 
Under  the  provisions  of  the  act  unaffected 
by  said  section,  the  city  of  Tacoma  'would 
not  have  been  authorized  to  have  completed 
the  assessment  for  the  year  1893  under  the 
provisions  of  Its  charter;  and,  except  as  aid- 
ed by  that  section,  its  proceedings  to  that 
end  would  have  been  irregular  and  void;  but 
we  are  unable  to  see  how  that  fact  or  any 
fact  In  relation  to  that  levy,  could  In  any 
manner  affect  the  right  of  the  dty  under 
the  general  provisions  of  the  act  to  levy  the 
tax  In  question.  Section  9  was  in  effect  an 
exception  in  favor  of  cities  which,  under  the 
provisions  of  their  charter,  were  about  to 
levy  a  tax,  and  was  Inserted  for  the  purpose 
of  protecting  their  right  so  to  do.  It  con- 
tained no  words  which  In  any  manner  made 
such  ^ceptiim  affect  the  provisions  of  the 
act  by  which  general  power  was  conferred 
upon  aU  cities  of  the  dass  to  levy  the  refni- 
lar  tax  upon  the  n^  certified  to  it  by  the  as- 
sessor of  the  cotmty.  It  will  be  noticed  that 
the  power  conferred  by  section  2,  above  re- 
ferred to,  is  so  worded  that  It  can  be  made 
available  to  cities,  whether  under  their  char- 
ters the  tax  levy  w;is  for  the  current  or  en- 
suing year;  and  for  that  reason  the  tax  in 
question  could  not  be  affected  bj^TOLevfa^Ip 
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♦hat  It  was  for  the  ensuing  year.  It  follows 
from  what  we  have  said  that,  even  ]f  the 
contention  of  the  appellant  that  the  clause 
at  the  end  of  section  9  was  Invalid  Is  cor- 
rect, It  would  not  Justify  his  contention  that, 
on  account  of  such  invalidity,  the  tax  In 
question  must  falL  The  language  to  whidi 
he  takes  exception  was  inserted  to  make  cer- 
tain the  intention  of  the  legislature  that  the 
power  conferred  by  section  2  of  the  act  to 
levy  a  tax  in  each  of  the  cities,  such  as  the 
one  under  consideration,  eould  In  no  manner 
be  aftected  by  reason  of  the  permission  con- 
tained In  section  9,  under  which  the  levy  In 
progress  at  the  time  of  the  passage  of  the 
act  might  be  continued,  under  the  provisions 
of  the  charts.  No  constitutional  or  other 
reason  has  been  suggested  by  counsel  why 
the  legislature  had  not  the  power  to  author- 
ize the  assessment  of  taxes  for  the  year  1894 
upon  the  basis  of  the  tax  roll  of  the  county 
for  1893,  and,  as  the  intent  of  the  legisla- 
ture to  authorize  such  a  proceeding  appears 
clearly  from  the  legislation,  we  must  hold 
that  the  tax  so  levied  Is  valid.  The  judg- 
ment must  be  affirmed. 

DUNBAK,  O.  X,  and   ANDERS,   SCOTT, 
and  STIIiBS,  JJ.,  concur. 


TOUNG  V.  YOUNG  et  al. 
(Snpreme  Court  of  Washingtou.    Jan.  18, 1894.) 

EEEPI)!*  HOSKikHD  FBOM  WlVE— AOTION  BT  Win 

— Evidence. 

An  action  by  a  wife  against  her  hus- 
b.ind's  parents  for  causing  him  to  abandon  her 
cannot  be  maintained  on  evidence  that  defend- 
ants drove  plaintiff  from  their  home,  and  per- 
mitted the  son  to  remain  there:  that  his 
mother;  two  days  thereafter,  told  plaintiff's 
father  that  he  might  as  well  understand  that 
her  son  wonid  no  longer  live  with  plaintiff; 
that  the  son  thereafter  failed  to  keep  an  en- 
gagement to  meet  plaintiff;  and  that  the  son's 
mother  thereafter  asked  a  person  to  use  her 
influence  to  keep  him  from  living  with  plaintiff. 

Appeal  from  superior  court,  Clarke  county; 
E.  A.  WiswaU,  Judge. 

Action  by  Lucy  Young  against  John  Young 
and  Mary  Young.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed. 

N.  H.  Bloomflcld,  M.  J.  McMahon,  and 
Miller  &  Stapleton,  for  appellants.  W.  H. 
Motcjilf  and  Dell  Stuart,  for  respondent. 


ANDERS,  J.  This  action  was  brought  by 
till-  respondent  against  the  appellants  to  re- 
covtT  damages  for  causing  her  husband,  who 
Is  a  son  of  the  appellants,  to  abandon  her,  and 
to  refuse  to  live  with  her  as  her  husband,  or 
to  provide  a  home  for  her,  and  for  depriving 
her  of  his  society  and  affection,  and  of  sup- 
IK)rt  and  maintenance.  A  trial  was  had,  re- 
8ulting  in  a  judgment  for  plaintiff,  to  reverse 
wiiich  the  defendants  have  appealed  to  this 
ixurt. 


At  the  close  of  the  plaintiff's  e 
defendants  moved  tot  a  nonsuit 
tion  was  denied,  and  the  defend 
ed.  The  appellants  earnestly  ins 
ruling  was  error,  and  we  are  IncU 
with  them.  In  our  opinion,  the  e 
so  imsubstantial  that  it  amounte 
probability  in  favor  of  plalntlfl 
action,  and  therefore,  in  the  lanj 
Code,  wholly  "failed  to  prove 
cause  for  the  Jury."  The  facta  < 
the  record  are  briefly  these:  Th« 
was  married  to  Phillip  Young  on 
she  being  at  that  time  19  years 
24  years  old.  Immediately  aftei 
rlage  the  respondent  and  her  ht 
to  reside  with  the  appellants  on 
about  a  mile  distant  from  the  1 
respondent,  and  remained  there  ti 
March  19,  1893,  at  which  time  ! 
to  the  home  of  her  parents,  whei 
wards  remained,  separate  and 
her  husband,  who  continued  tfa 
before,  to  reside  with  the  api>el 
claimed  by  the  respondent  thai 
away  was  not  of  her  own  Toliti( 
she  went  because  the  appellant! 
permit  her  longer  to  remain  at 
It  is  not  shown,  however,  thai 
or  violence  was  used  or  threatc 
her  to  cause  her  to  leave,  or  tl 
in  any  way  maltreated  or  mlsi 
pellants  whUe  she  resided  at  I 
But  their  intercourse  with  eadi 
not  always  pleasant  and  amicabl 
and  disagreements  sometimes 
which  one  party  was  probably 
blame  as  the  other.  On  one  < 
spondent  took  exception  to  soi 
concerning  her  father,  made  by 
pellants'  children,  and  during  the 
Mary  Young  said  to  the  respon 
did  not  like  the  way  the  boys 
could  "pack  up  her  things  and  gi 
spcHident's  husband  told  her  to  o 
remark  of  bis  mother,  which  si 
thereafter  thought  no  more  abc 
was  about  Christmas  time,  and 
trouble  occurred  until  the  17th  oi 
lowing.  On  that  evening  there  t 
at  Grange  Hall,  and  Pliillip  ask 
accompany  him  there.  She  at  fl 
ed,  but  when  the  time  came  to 
Phillip  she  was  not  feeling  ver, 
would  remain  at  home,  and  he 
During  the  evening,  and  after 
gone,  the  appellant  John  Young 
why  she  did  not  go  to  the  dan 
told  him  she  did  not  fed  wel 
said  to  her  she  did  not  look  sic 
not  said  anything  about  It  befoi 
It  was  not  right  to  treat  PhilUi 
She  then  replied  that  PhlUlp  ha 
tion,  and  was  willing  that  she  shi 
at  home.  The  appellant  Mrs.  Yot 
marked  to  Lucy  that  she  had  no 
married  woman  should  do  in  i 
husband  off  alone,  and  that  it  ^ 
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cause  she  was  a'.ck  at  all,  bat  because  she 
bad  a  stubborn  head  on  her.  The  respondent 
retMted:  "I  have  not  been  happy  since  I 
have  been  In  this  house.  I  have  not  seen  a 
happy  day  since  I  have  been  here."  This 
statement  displeased  Mr.  Young,  and  he 
thereupon  said  to  respondent,  "If  you  haven't 
been  happy,'  get  up  and  get  out"  When 
Phillip  came  home  Lucy  told  him  what  had 
occurred,  and  said  she  would  go  away  the 
next  morning.  PhUllp  "cried  and  took  on," 
and  said,  "Stay,  and  it  will  be  all  right  In  a 
few  days."  Respondent  did  not  leave  the 
next  morning,  however,  but  went  down,  and 
worked  around  In  the  Mtchen,  and  finally  told 
Mrs.  Tonng  she  would  overlook  what  had 
been  said,  and  It  would  be  all  right;  but 
Mrs.  Yoimg  was  not  In  a  forgiving  mood  at 
that  time,  and  bluntly  remarked  to  Lucy 
that  she  would  overlook  nothing,  and  that 
she  (Lucy)  could  pack  up  and  get  out  But 
Lucy  evidently  did  not  consider  this  remark 
of  Mrs.  Young  as  an  imperative  command  to 
leave  the  premises,  for  she  remained  at  work 
about  the  house  all  day.  After  the  work 
was  all  done  she  went  over  to  the  bouse  of 
her  father  and  mother.  Informed  them  of  her 
troubles,  and,  according  to  her  own  testi- 
mony, "told  them  to  come  over  Simday,  and 
we  would  see  what  arrangements  we  could 
make;  and  If  we  did  not  come  to  any  satis- 
factory arrangements  I  would  come  home 
with  them."  Satisfactory  arrangements  not 
having  been  made  on  Sunday,  the  respondent 
got  ready  to  go  home  with  her  parents,  but 
at  the  request  of  her  mother  and  her  hus- 
band, who  begged  her  not  to  go  away,  con- 
cluded to  remain  with  her  husband.  After 
the  respondent's  father  and  mother  had  start- 
ed for  home,  appellant  Mrs.  Young  said  to  re- 
spondent, "I  thought  you  were  going."  Re- 
spondent replied,  "I  am  going  to  stay  for 
Phillip's  sake;"  whereupon  Mrs.  Young  re- 
joined: "Ko,  you  win  not  You  have  got 
ready  to  go;  now  go."  Respondent  had  pre- 
viously "packed  tip  her  things,"  and,  after 
teUing  her  husband  she  had  to  go,  she  left 
the  house  of  appellants,  without  farther  cere- 
mony, and,  for  aught  that  appears  in  the 
re\x»rd,  never  returned,  or  offered  to  return, 
to  her  husband.  The  above  is  substantially 
aU  of  the  evidence  produced  by  the  respond- 
ent to  prove  that  the  appellants,  or  either  of 
thera,  compelled  her  to  leave  their  house, 
and.  If  It  be  conceded  that  what  was  said 
to  lier  by  appellant  Mrs.  Young  was  suf- 
tieiont  to  justify  her  leaving,  still  she  can 
sustain  no  cause  of  action  upon  that  ground 
aloiM'.  AppclLints  were  under  no  legal  ob. 
ligation  to  provide  a  home  either  for  her  or 
her  husband;  and,  granting  that  they  drove 
her  away  without  provocation,  and  simply 
permitted,  but  did  not  persuade  or  otherwise 
inilnence,-  their  son,  her  husband,  to  remain 
with  them,  still  no  action  can  be  maintained 
agafaist  them  therefor.  While  the  appel- 
lants would  have  no  right  to  prevent  their 
son  from  following  his  wife  wherever  she 
v.35i'.no.5 — 08 


might  choose  to  go,  they  certainly  would  not 
be  liable  in  an  action  for  damages  by  rea- 
son of  his  refusing  to  do  so,  without  proof 
that  such  refusal  was  the  result  of  the  ex- 
ercise of  some  Improper  influence  by  them. 

In  this  case  there  Is  no  direct  evidence 
whatever  showing  that  respondent's  husband 
ever  refused  to  live  with  or  support  her,  or 
that  his  affection  for  her  was  any  less  ardent 
at  the  time  of  the  trial  than  It  was  when  she 
left  his  home  and  he  shed  tears  at  their  part- 
ing. Nor  Is  there  any  positive  evidence  show- 
ing that  the  appellants,  or  either  of  them, 
ever  by  word  or  deed  undertook  to  Induce 
their  son  to  abandon  his  wife,  or  to  refuse  to 
"return  to  her,"  as  alleged  In  the  complaint 
But  It  is  claimed  on  behalf  of  the  respondent 
that  all  of  these  necessary  facts  are  made 
evident  by  certain  circumstances  appearing 
In  the  case,  the  first  of  which  is  that  two 
days  after  the  respondent  left  the  house  of 
appellants  the  appellant  Mrs.  Yoimg  told  re- 
spondent's father  that  he  might  as  well  un- 
derstand that  Phillip  would  live  no  longer 
with  Lucy.  But  whether  Phillip  had  told 
her  so,  or  whether  she  was  merely  expressing 
an  opinion  based  upon  some  other  source  of 
Information,  is  not  disclosed.  If  It  be  con- 
ceded that  this  declaration  is  some  evidence 
against  the  declarant  It  must  also  be  conced- 
ed, we  think,  that  its  weight  is  but  little  more 
than  infinitesimal.  The  next  ch-cumstance 
relied  on  Is  that  some  days  after  their  sepa- 
ration Phillip  and  Lucy  made  an  arrange- 
ment to  meet  at  the  house  of  Mr.  Blcketts  at 
a  certain  time,  and  when  the  appointed  time 
arrived  Lucy  went  there,  but  Phillip  did  not 
Now,  what  does  this  testimony  show?  It 
simply  shows  that  Phillip  failed  to  keep  his 
word,  but  why  he  did  so  is  a  mere  matter  of 
speculation  or  conjecture,  and  is  no  more 
proof  that  his  parents  kept  him  away  than 
It  Is  that  some  unavoidable  accident  prevent- 
ed him  from  going.  Again,  It  was  shown  by 
the  testimony  of  Mrs.  RIcketts,  over  the  ob- 
jection of  defendants,  that,  after  the  respond 
ent  had  gone  to  reside  with  her  parents,  the 
appellant  Mrs.  Yomig  requested  the  witness 
to  use  her  Influence  to  prevent  Phillip  from 
again  living  with  Lucy,  and  stated  as  a  rea- 
son for  making  the  request  that  If  Phillip  did 
so  his  father  would  disinherit  him,  and  that 
would  break  her  heart  It  is  not  shown, 
however,  that  Mrs.  RIcketts  ever  mentioned 
the  matter  to  Phillip,  or  that  anything  fur- 
ther was  said  upon  the  subject  by  Mrs. 
Young.  This  conversation  could,  of  course, 
in  no  way  affect  the  appellant  John  Young, 
and,  as  to  Mrs.  Mary  Young  herself,  it  sim- 
ply showed  a  desire  to  have  her  son  Phillip  ' 
continue  to  remain,  as  he  then  was,  separate 
and  apart  from  his  wife,  the  respondent,  and 
a  willingness  on  her  part  to  endeavor  to  In- 
duce him  to  so  remain.  But  it  falls  far  short 
of  showing  that  Phillip's  action  was  In  fact 
the  result  of  influences  brought  to  bear  upon 
him  by  the  appellants,  or  even  by  Mrs.  Mary 
Young  alone.     Taking  the  above  evidence  all 
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together,  (and  it  la  all  there  was  that  was 
material  before  the  conrt  when  the  motion 
for  nonsuit  was  made,)  it  seems  too  clear  for 
argument  that  it  entirely  failed  to  establish 
plaintiff's  cause  of  action.  No  verdict  could 
have  been  rationally  based  upon  It  In  favor 
of  the  respondent,  upon  whom  was  Imposed 
the  burden  of  proof,  and  therefore  the  mo- 
tion for  a  nonsuit  should  have  been  granted. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment 
of  nonsuit  upon  defendant's  motion. 

STILBS,  SCOTT,  and  HOYT,  JJ.,  concur. 

DUNBAR,  O.  J.  I  concur  in  the  result,  be- 
cause I  do  not  think  there  la  any  testimony 
tax  the  case  to  establish  the  allegations  of  the 
complalqt  It  probably  establishes  the  fact 
that  the  defendants  drove  their  daughter-in- 
law  away  from  their  home,  but  it  goes  no 
further  than  that,  and  that  they  certainly  had 
a  right  to  da 


PARKE  V.  CITY  OP  SEATTLE.' 
(Snpreme  Conrt  of  Washington.    Jan.  16, 1894.) 

EviDBKOa  AM  10  VaTOB— COMMUMTT  PSOPBRTT— 
ACTIOK  TOR  DlMAOGS. 

1.  In  an  action  against  a  city  for  injoriea 
to  property  caused  by  the  negligent  grading 
of  a  street  in  front  thereof,  evidence  as  to  the 
amount  offered  to  plaintiff  for  the  Innd  before 
the  grading  is  inadmissible  to  prove  its  value. 

2.  An  action  for  permanent  injuries  to 
community  real  estate  must  be  brought  by  hus- 
band and  wife  jointly.  * 

Appeal  from  superior  oorurt.  King  county; 
Richard  Osbom,  Judge. 

Action  by  James  Parke  against  the  city  of 
Seattle  for  injuries  to  plalntUf's  property  by 
the  negligent  grading  of  a  street  In  front 
thereof.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

For  a  full  statement  of  the  facts,  see  31 
Pac.  310. 

Geo.  Donworth  and  Jaa.  B.  Howe,  for  ap- 
pellant.    Greene  &  Turner,  for  respondent. 

SCOTT,  J.  This  case  has  once  before  been 
before  this  court,  an  appeal  having  been 
taken  by  the  plaintiff  firom  a  Judgment  sus- 
taining a  demurrer  Interposed  by  the  defend- 
ant The  case  was  reversed,  and  remanded 
for  trial.  6  Wash.  1,  31  Pac.  310,  and  32 
Pac.  82.  A  trial  was  had,  and  verdict  and 
judgment  rendered  for  the  plaintiff,  and  de- 
feiidiint  now  prosecutes  this  appeal. 

The  first  point  raised  is  with  reference  to 
-proof  admitted  relating  to  the  value  of  the 
premises  which  were  damaged.  The  plain- 
tiff was  allowed  to  testify,  over  the  objection 
of  the  defendant,  that  a  man  from  Portland 
had  offered  him  $14,000  for  said  property. 
The  respondent  contends  that  this  testimony 
was  admissible,  although  he  admits  that  the 
majority  of  the  courts  of  the  various  states 
have  held  otherwise.     Some  cases  are  cited 

'  Rehearing  pending. 


by  the  respondent  as  favoring  hia  < 
but  none  of  tiiem  go  to  the  exte 
would  be  necessary  to  go  to  susta 
mission  of  this  testimony,  and  we  t 
of  the  opinion  that  Its  admission 
neoua.  Hlne  v.  Railroad  Co.,  132 
30  N.  K.  983.  It  la  farther  oon 
the  respondent  that.  If  the  court 
error  In  this  particular,  the  testi 
not  prejudicial  to  the  defendan 
ground  that  It  la  apparent  that  tt 
tadied  no  weight  to  It;  but  we  thh 
ord  falls  to  show  this,  and  conse< 
admission  was  harmful  error. 

A  second  polat  ia  lalaed  wlQi  re 
the  llabUlty  of  the  dty  for  Its  a 
premises.  This  <iuestlon  was  dlap 
the  former  appeal,  and  is  thoefon 
tied  to  consideration  at  this  time. 

It  Is  further  contended  by  app< 
the  court  erred  in  not  giving  certal 
to  charge  submitted  by  the  defend 
Ing  to  contiibatory  ne^lgence  npo; 
of  the  plaintiff;  but,  as  we  view 
there  was  nothing  upon  which  a 
contributory  negllgenoe  could  be  1 
for  that  reason  the  court  properly 
give  said  Instructloiis. 

The  further  poh[it  Is  raised  that  tl 
could  not  maintain  this  action,  fo 
son  that  the  real  estate  damaged 
mimity  property  of  the  plaintiff  an< 
and  that  it  was  necessaiy  for  the 
In  an  action  for  damages  thereto 
are  of  the  opinion  that  this  poll 
taken.  The  respondent  admits 
real  estate  was  commtmlty  proper 
contends  that  the  husband.  In  aach 
maintain  an  action,  and  that  such  i 
customarily  brought  In  the  name  c 
band,  only.  In  this  state.  Howevei 
be.  It  seems  to  us  that  they  are  no 
so  brought  The  claim  of  the  p 
this  case  is  based  upon  the  fact  thi 
of  the  city  in  the  premises  amou 
wrongful  taking  of  his  property; 
damage  which  destroys  substant 
and  Inflicts  Irreparable  and  pern 
Jury  to  such  real  estate.  Is  a  takinj 
would  not  be  contended— at  least 
not  be  successfully  contended— tha 
band  alone  could  authorize  such  a 
damaging  of  the  community  real 
the  first  instance;  and  to  allow  bli 
an  action  for  the  recovery  thereof 
simply  permitting  him  to  do  Indlr 
which  he  could  not  do  directly, 
authority  to  maintain  such  an  actl 
lows  that  he  has  authority  to  comi 
and  release  the  claims  for  which 
was  brought  A  contrary  view  t 
tained  by  this  court  In  Brotton  v 
1  Wash.  St  73,  23  Pac.  688.     Rev( 

DUNBAR,  O.  J.,  and  ANDERS,  ; 

HOTT  and  STILES,  JJ.,  oonoor 
suit 
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FOOD  T.  DUBIE,  CUT  Treaanrer.* 
(SnimiiM  Oonrt  of  WmaUngton.    Jan.  18, 18M.) 

KUXIOIVAL  CORPOBATIOll*— CONaVBUOnOIl  Ot 

Chartbb— 8AI.S  vox  Taxbs. 
Seattle  Oitr  Charter,  art.  9,  !  34,  jvoyid- 
Inx  that  no  deed  of  property  sold  for  delln- 
qnent  taxes  "ahall  be  made  until  the  notice  is 
KiTen  that  a  tax  deed  will  be  applied  for  and 
such  notice  duly  served  as  prescribed  in  the 
laws  •  •  •  relating  to  property  sold  for 
state  or  connty  taxes,"  refers  to  the  laws  in 
force  at  the  time  when  the  deed  is  to  be  exe- 
cuted, and  not  to  those  in  force  at  the  time 
of  the  adoption  of  such  charter.  Dunbar,  C. 
J.,  dissenting. 

Appeal  from  superlw  court,  King  county; 
T.  J.  Humes,  Judge. 

Application  by  L  D.  Tord  for  mandamus 
to  compdl  Adolph  Kmg,  treasurer  ot  the  city 
of  Seattle^  to  execute  a  tax  deed  to  certain 
lots  sold  to  petitioner  by  the  city  of  Seattle 
at  a  tax  sale.  A  writ  was  denied,  and  peti- 
tioner appeals.    Reyersed. 

W.  D.  Lambuth,  for  appellant.  Geo. 
Donworth  and  Jaa.  B.  Howe,  for  respondent 

HOYT,  J.  But  a  single  guestioa  is  present- 
ed by  the  record  in  this  case:  Was  the  law 
in  relation  to  the  execution  of  deeds  for 
lands  sold  for  state  ana  county  taxes,  In 
force  at  the  date  of  the  adoption  of  the  char- 
ter of  the  city  of  Seattle,  so  made  a  part 
tbareof  by  the  provisicHis  of  section  34  of 
article  9  of  said  ctiarter  that  a  subsequent 
change  In  the  law  relating  to  such  sales 
would  have  no  effect  upon  the  law  repealed 
by  such  subsequent  legislation  so  far  as  It 
related  to  the  provisions  of  said  charter? 
To  ascertain  the  intent  at  the  framers  of 
the  charter  In  that  regard,  it  wiH  be  neces- 
sary to  look  at  other  provisions  contained' 
therein,  from  whldi  it  wlU  clearly  appear 
that  It  was  the4r  aim  to  assimilate 'all  pro- 
ceedings for  the  collection  of  taxes  under 
the  charter,  so  Car  as  practicable,  with 
those  of  the  general  law  in  force  at  the  time 
of  such  collection.  InterjK'etlng  the  language 
ot  this  parUcnlar  section  In  the  light  of 
these  prorislMis,  and  the  evident  intent  of 
the  framers  of  the  charter  as  shown  there- 
from. It  must  be  hdd  that  no  sjieciflc  provl- 
slon  ot  the  statute  In  force  ral&ting  to  the  ex* 
ecutlon  of  deeds  for  property  s<dd  toe  de- 
linquent taxes  was  so  made  a  part  of  the 
charter  as  not  to  be  affected  by  subsequent 
general  legidattoD.  The  language  used  Is  as 
fOUowi:  "Provided  however,  that  no  such 
deed  sball  be  made  until  the  notice  Is  given 
that  a  tax  deed  wUl  be  applied  for  and  such 
notice  duly  served  as  prescribed  In  the  laws 
of  the  state  of  Waahlngtim  rdatlng  to  prop- 
erty aolA  toe  state  or  county  taxes."  The 
force  of  and!  language  as  well  authorises 
ibe  contention  of  the  appellant,  that  It  re- 
fers to  the  law  in  force  at  the  thne  of  the 
mairing  ot  the  deed,  as  that  of  respondent; 
that  It  refonr  to  thaX  in  force  at  the  time  of 
tlie  adoption  of  the  charter;  and  the  intent 
of  the  framers  of  the  charter,  as  manifested 

*  Rehearing  denied.    Sec  .^5  Pac.  1082. 


by  other  provisions,  makes  it  necessary  that 
we  should  hold,  with  the  appelant,  that 
they  Intended  by  such  language  to  refer  to 
the  law  in  fwce  at  the  time  when  the  deed 
was  to  be  executed.  There  Is  little  force  In 
the  contention  of  respondent  that  such  could 
not  have  been  their  intention,  for  the  reason 
that,  when  thus  construed,  the  proviso  was 
only  a  repetition  of  the  provision  already 
made  in  section  15  of  said  article.  It  is  not 
such  an  imusual  thing  for  charters  and  laws 
to  contain  unnecessary  repetitions  that  much 
significance  can  be  attached  to  such  fact. 
Without  this  provision  of  section  34,  the 
regulations  rdating  to  the  making  of  deeds 
toe  lands  sold  for  state  and  county  taxes 
would  have  beoi  applicable  to  tax  deeds  to 
be  executed  by  the  authority  of  the  city. 
But  the  framers  of  the  charter  thought  best 
to  make  this  more  certain  by  the  proviso 
in  the  section  expressly  relating  to  the  execu- 
tion of  the  deeds.  The  only  effect  of  such 
proviso  was  to  require  that  the  city  treasurer 
should  not  execute  such  deeds  until  the  no- 
tice required  by  the  general  statutes  in  force 
at  the  time  had  been  given,  aAd,  if  such  stat- 
ute required  no  notice  whatever,  then  none 
was  necessary,  as  a  foundation  for  the  appli- 
cation for  a  deed  from  the  dty  treasurer. 
A  question  somewhat  similar  to  this  was  de- 
cided by  this  court  on  October  31st  last,  in 
the  cose  of  Newman  v.  City  of  North  Yaki- 
ma, 34  Pac.  081.  and  a  like  conclusion  ar- 
rived at.  The  Judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

STILES,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur. 

DUNBAR,  G.  J.  CcMistnilng  all  of  the  pro- 
visions of  the  charter  together,  I  am  unable 
to  reach  the  conclusion  arrived  at  by  my 
brothoB,  and  I  therefore  dissent 


HALEY  GROCERY  CO.  v.  HALEY. 

(Supreme  Court  of  Washington.    Jan.  16,  1894.) 

EUia  or  Ooon  WiU/— Consteuotios  or  Con- 

TBACT. 

A  contract  by  the  seller  of  a  business 
not  to  engage  in  a  similar  bnaineas  for  a  lim- 
ited time,  and  within  a  limited  territory,  with 
any  share  in  the  profits,  or  interest  in  the 
property,  or  with  accounting  or  division  of  ei- 
ther property  or  profits,  for  his  benefit,  or  for 
compensation  regulated  on  the  basis  of  profits 
or  value  of  property  or  stock,  is  not  violated 
by  the  seller's  working  for  a  salary  in  a  similar 
business  conducted  by  another. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  the  Haley  Grocery  Company 
against  John  Haley  for  breach  of  contract 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.    Affirmed. 

Hangman,  Kelleher  &  Emmy,  for  appe- 
lant   Btratton,  Lewis  &  GUman,  for  respond- 
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ANDERS,  J.  The  respondent  was  a  stock- 
holder and  employe  of  the  Haley  Grocery 
Company  of  Seattle.  In  October,  1892,  he 
sold  bis  stock  to  one  Hill,  and  at  or  about 
the  same  time  entered  Into  the  foDowlng  con- 
tract with  the  appellant:  "For  and  In  con- 
Blderatl(m  of  the  sum  of  $1.00  to  me  In  hand 
paid,  and  other  good  and  valuable  considera- 
tion, the  receipt  whereof  Is  hereby  acknowl- 
edged, I  undertake  and  agree  with  the  Holey 
Grocery  Company  that  within  the  period  of 
three  years  from  this  date  I  wUl  not  engage 
in  the  business  of  wholesale  or  retail  gro- 
ceries, either  in  my  own  name  or  in  that  of 
another,  or  conduct  or  engage  in  any  such 
business  for  any  other  firm,  person,  or  cor- 
poration with  any  share  of  the  profits,  or  with 
any  Interest  in  the  property,  and  with  no 
secret  or  actual  accounting  or  division  of 
either  property  or  profits,  for  my  benefit,  or 
tor  compensation  regulated  on  the  basis  of 
profits  or  sales  of  propa-ty  or  stock.  This 
agreement  is  limited  to  the  city  of  Seattle, 
Washington,  and  to  that  part  of  the  city 
lying  within  a  radius  of  half  a  mile  from 
the  present  plitce  of  business  of  the  Haley 
Grocery  Company,  in  the  Boston  block,  on 
Second  street.  Outside  of  said  limits,  I  re- 
tain all  rights  of  engaging  In  or  conducting 
the  grocery  or  any  other  business,  either  for 
mys^f  (X'  toe  any  firm,  person,  or  corpora- 
tion, and  upon  any  basis  of  interest  or  com- 
pensation whatever.  Permission  is  given  for 
business  on  Pike  street"  Some  two  months 
thereafter,  the  respondent  entered  into  the 
swvlce  of  the  Seattle  Grocery  Company, 
within  the  limits  mentioned  in  his  contract 
with  the  appellant,  as  a  salesman,  at  a  sal- 
ary of  $100  per  month,  which  was  his  only 
compensation.  The  appellant  brought  this 
action  to  enjoin  the  respondent  from  remain- 
ing In  the  service  of  the  Seattle  Grocery 
Company,  on  the  alleged  ground  that  sudtt 
employment  was  In  violation  of  the  contract 
above  set  forth.  The  court  granted  a  tem- 
porary  restraining  order,  but,  at  the  final 
bearing,  dissolved  the  ord»,  and  dismissed 
the  action.  From  that  judgment  the  plaln- 
tlfr  appeals. 

It  wIU  be  seen  by  an  examination  of  the 
contract  In  question  that  the  respondent's 
agreement  was  not  to  engage,  within  a  c«-- 
taln  time,  and  within  certain  defined  limits, 
in  the  grocery  business,  eithw  in  bis  own 
name  or  in  that  of  another,  or  conduct  or 
engage  in  such  business  for  any  other  firm, 
person,  or  corporation,  with  any  share  of  the 
profits,  or  with  any  interest  In  the  property, 
and  with  no  secret  or  actual  accounting  or 
division  of  either  property  or  profits,  for  his 
benefit,  or  for  compensation  regulated  on  the 
basis  of  profits  or  sales  of  property  or  stock. 
The  coart  below  held  that,  by  working  for 
a  salary,  the  respondent  violated  none  of  the 
provisions  of  bis  contract,  and  we  are  at  a 
loss  to  see  how  any  other  conclusion  could 
have  been  arrived  at  The  proof  is  over- 
whelming that  the  respondent  received  noth- 


ing bnt  a  bare  monthly  sa'.ary  as  c 
tion  for  his  services,  and  the  condl 
limitations  of  the  contract  itself  an 
ly  and  plainly  expressed  therein  tb 
opinion,  they  are  susceptible  of  bol 
stniction.    Judgment  affirmed. 

DUNBAR,  0.  X,  and  SCOTT,  H( 
SnLBS,  n.,  concur. 


MOORMAN  at  mL  v.  SEATTLE  i 

CO. 
(Supreme  Court  of  Washington.    Jan. 

lUlLBOAD  RlOHT  OV  WaT— BrBACB  OV 
— DaHAOES — EVIDBNCK. 

1.  Failure  of  a  railroad  compan; 
a  ditch  along  Ita  right  of  way,  as  it 
nanted  In  the  deed  therefor,  render: 
to  the  grantor  only  for  the  actual  di 
salting;  and  a  report  of  appraisers 
at  a  meeting  of  the  yarious  landowi 
ested  in  the  ditch  is  not  admissible 
amount  of  such  damages  in  the  absei 
consent  by  the  railroad  company  to 
pointmont  and  acting  as  such. 

2.  The  fact  that  the  company'i 
way  a^ent  was  present  at  the  mei 
received  from  the  landowners  their  i 
his  proposal  to  dig  the  ditch  in  coi 
for  the  right  of  way,  does  not  bind 
pany  to  the  amount  of  damages  af 
the  appraisers,  where  the  right  of  ^ 
did  not  participate  in  any  of  the  arr 
between  the  ditch  beneficiaries,  an 
voice  in  the  choice  of  appraisers,  and 
er  consulted  in  regard  to  the  appraise 

Appeal  from  superior  court,  Skag 
Henry  McBrlde,  Judge. 

Action  by  D.  B.  Moorman  and 
Moorman  against  the  Seattle  & 
Railway  Company  for  defendant's 
dig  a  ditch  which  It  had  covenantei 
a  deed  conveying  to  It  a  right  of  wi 
a  judgment  for  pialntlCFs,  defendan 
Reversed. 

Burke,   Shepard  &   Woods,   for  i 
Bullion  &  Houser,  for  respondents. 

STILES,  J.  Respondents  sued  t 
$1,000  damages  for  the  failure  of  1 
lant  to  dig  a  certain  ditch,  other 
claimed  In  the  complaint  being  abai 
the  triaL  Tills  measure  of  dau 
sou^t  to  be  deduced,  and  was  sus 
the  court  bdow,  upon  the  theory 
appellant  had  in  some  way  made 
ble  for  the  defftult  of  certain  thli 
in  failing  to  pay  respondents  the  i 
tioned  as  a  consideration  for  thel 
ance  to  appellant  of  a  right  of  wi 
railroad.  Tlie  allegations  of  the  > 
were  very  strongly  put,  and  this 
have  led  to  the  admission  of  much 
tent  testimony.  What  respondents 
to  prove  was  that  the  appellant 
cnred  from  them  a  conveyance  of  : 
land  for  right  of  wny  purposes  ' 
agreement  participated  in  by  both 
this  case  and  by  the  third  iMirties  n 
to  the  effect  that  If  the  responds 
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conyey  the  right  of  way  the  appeUant  would 
dig  the  ditch,  and  the  third  parties  would 
pay  the  $1,000;  but  the  proof  went  no  fur- 
ther than  the  establishment  of  a  contract 
between  respondents  and  appellant,  under 
which  the  former  made  a  conveyance  and 
the  latter  agreed  to  dig  the  ditch.  Tills  con- 
tract was  In  writing,  being  the  conveyance 
itself,  which  contained  the  stipulations  con- 
cerning the  ditch,  in  the  habendum,  as  fol- 
lows: "To  have  and  to  hold  the  said  prem- 
ises, with  appurtenances,  tmto  the  said  party 
of  the  second  part,  and  to  Its  successors  and 
assigns  forever,  subject  to  the  following  con- 
ditions, which  are  made  a  part  of  the  con- 
sideration of  the  foregoing  transfer:  The 
said  party  of  the  second  part,  its  successors 
and  assigns,  shall  excavate  and  maintam  a 
continuous  and  sufSdent  ditch,  not  less  than 
four  and  one-half  feet  deep,  along  each  side 
of  its  grade  or  embankment,  across  the  afore- 
said strip  of  land,  to  carry  off  the  drainage 
of  the  lands  adjacent  thereto,  and  shall  con- 
tinue and  maintain  a  suitable  and  sufficient 
diUdi,  not  less  than  four  and  one-half  feet 
deep,  on  one  or  both  sides  of  its  grade  or 
embankment,  to  a  point  on  or  near  tho  south 
boundary  line  of  Skagit  county;  *  •  • 
said  ditch  or  ditches  to  be  completed  to  their 
outlets  on  completion  of  the  road."  The  road 
was  completed,  but  the  ditch  was  not  built, 
and  the  ^pellant  admits  that  It  does  not 
intend  to  build  it,  for  the  reason  that  the 
country  is  so  nearly  level  that  a  ditcb  along 
its  right  of  way  would  be  of  no  value  what- 
ever for  drainage. 

With  the  written  contract  of  the  psirties 
pleaded  as  a  part  of  the  complaint,  it  was 
error  for  the  oorirt  to  admit  evidence  tend- 
ing to  show  terms  of  the  contract  which  had 
not  been  Included  In  the  writing.  By  a  ref- 
ormation of  the  deed,  alone,  could  such 
evidence  have  become  competent  But,  had 
this  evidence  been  admissible,  it  would  have 
been  insufficient  It  was  shown  that  in  1890 
the  county  commissioners  had  ordered  the 
construction  of  a  ditch  along  the  line  of 
the  route  afterwards  selected  by  the  appel- 
lant under  the  ditch  law  of  that  year, 
(Acts  1890,  p.  652,)  but  the  appellant  ap- 
peared, and  proposed  to  landowners  Inter- 
ested in  the  proposed  ditch  that  If  they 
would  donate  to  it  a  strip  of  land  for  its 
right  of  way.  It  would  construct  and  main- 
tain the  ditch  free  of  further  cost  to  them. 
This  offer  was  accepted,  and  the  commi»- 
sioncrs  abandoned  their  proposed  work.  But 
a  number  of  owners  of  land  which  did  not 
lie  in  the  route  of  the  ditcb,  but  which  was 
expected  to  be  benefited  by  it,  were  called 
upon  to  contribute  money,  according  to  the 
benefits  to  be  received  by  them,  sufficient 
to  pay  the  owners  of  those  lands  which  were 
to  be  taken  for  the  right  of  way  the  fair 
value  thereof.  A  conference  of  all  these 
owners  was  held,  and  it  was  agreed  among 
them  that  three  disinterested  neighbors 
should  appraise  the  value  of  each  parcel. 


and  that  notes  should  be  given  by  the  bene- 
fited owners  to  cover  the  awards.  These 
notes  were  conditioned  that  they  were  to 
be  void  if  the  appellant  should  faU  to  build 
the  ditch,  and  $1,000  worth  of  the  notes 
were  awarded  to  respondents,  but  the  fail- 
ure of  the  appellant  to  build  the  ditch  has 
rendered  them  worthless.  The  appellant's 
right  of  way  agent,  who  negotiated  for  the 
conveyances,  was  present  at  the  meeting 
when  the  arrangements  described  were 
made,  and  received  from  the  landowners 
their  assent  to  his  proposal  to  dig  the  ditch 
for  the  right  of  way,  and  a  form  for  the 
condition  which  they  wished  Inserted  in 
their  deeds;  and,  from  the  fact  of  his  pres- 
ence there,  it  is  sought  to  fasten  upon  the 
appellant  a  liability  measured  by  the  amount 
of  the  notes  assigned  to  the  respondents. 
But,  taking  the  respondents'  evidence  at 
the  strongest  we  are  unable  to  see  how 
any  such  result  can  be  wrought  out.  It 
was  not  shown  that  the  agent  participated 
in  any  of  the  arrangements  made  between 
the  (Utch  beneficiaries.  He  had  no  voice 
in  the  choice  of  the  appraisers,  and  nevor 
was  consulted  In  regard  to  the  appraisement 
or  the  award  of  notes.  The  rule  that  is 
invoked  by  the  respondents  seems  to  be 
that  laid  down  in  Lumber  Ck>.  v.  Cole,  2 
Wash.  67,  25  Pae.  1077;  but  the  cases  have 
no  similarity  in  principle  whatever.  Cole 
was  allowed  to  recover  the  actual,  direct 
losses  he  suffered,  so  far  as  they  were  held 
to  be  within  the  necessary  contemplation 
of  the  parties  to  an  executory  contract  But 
here  there  is  an  executed  sale  of  land,  for 
a  certain  consideration  expressed,  in  the  deed ; 
and  tf  that  consideration  has  wholly  failed, 
and  the  provision  in  the  deed  with  regard  to 
a  ditch  constitutes  a  covenant,  the  usual  rule 
of  damages  in  such  cases  should  be  applied. 
Such  a  rule  the  parties  must  be  held  to 
have  contemplated,  not  a  rule  set  up  and 
applied  by  an  ex  parte  tribunal  of  apprais- 
ers, whose  action  received  no  assent  from 
the  appellant  either  at  the  time  they  were 
appointed,  or  when  they  acted,  or  after- 
wards. It  is  quite  likely  that  the  considera- 
tion which  moved  the  respondents  was  the 
building  of  the  ditch  for  the  benefit  of  their 
own  land,  and  the  receipt  of  the  $1,000, 
and  appellant's  agent  may  have  known  that 
without  both  he  cotdd  not  secure  the  deed; 
but  it  is  not  shown  that  the  agent  in  any 
way  tmdertook  to  procure  the  payment  of 
the  money,  or  that  it  was  ever  suggested 
to  him  that  a  sum  of  |1,000  and  the  building 
of  the  ditch  were  equivalents  for  the  right 
of  way.  Much  less  does  he  appear  to  have 
assented  to  that  proposition.  The  court  ad- 
mitted the  report  of  the  appraisers  to  estab- 
lish the  damage,  and  thereby  adopted  an 
erroneous  basis  of  admeasurement  Other  in- 
teresting questions  were  presented  in  the 
case,  but  they  are  unnecessary  to  its  deter- 
mination. As  the  only  damage  alleged  and 
persisted  in  was  the  loss  of  the  proceeds  o$ 
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tte  notes,  the  Judgment  must  t>e  reversed, 
and  the  cause  dismissed. 

ANDBBS  and  HOYT,  JX,  concur. 


TRYON  T.  DAVIS. 
(Supreme  Court  of  Washington.    Jan.  19,  1894.) 

LBA8B  or  CoMlfUKITT  PsOPBRTT  —  EZBOVTION  BT 

Husband— Rbscission. 

1.  In  an  action  for  rent  under  a  lease,  an 
answer  alleging  that,  during  his  term,  defend- 
ant found  that  the  lease  was  inyalid  because 
made  b^  plaintiff,  a  married  man,  on  com- 
munity property,  without  joinder  of  his  wife; 
that  be  notified  plaintitF  that,  owing  to  this 
defect,  he  would  no  longer  occupy  under  the 
lease,  and  was  ready  to  surrender,  or  pay  a  rea- 
sonable rental  from  month  to  month, — is  bad, 
as  failing  to  allege  that,  before  electing  to  re- 
scind, he  demanded  of  plaintiff  and  his  wife  a 
new  lease  on  the  same  terms. 

2.  In  an  action  for  rent  under  a  lease, 
plaintiff,  the  lessor,  need  not  prove  ownership. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

Action  by  Anderson  D.  Tiyon  against  R. 
F.  Davis  for  rent  due  under  a  lease.  Judg- 
ment for  plaintur.  Defendant  appeals.  Af- 
firmed. 

Thomas  O.  Griffltts,  for  appellant  Post  & 
Avery,  for  respondent 

DUNBAB,  0.  J.  This  is  an  action  brought 
by  respondent  for  the  recovery  of  money  al- 
leged to  be  due  on  a  lease.  On  the  Ist  day 
of  July,  1889,  appellant  and  respondent  en- 
tered Into  an  agreement  In  writing,  whereby 
respondent  leased  to  appellant  for  the  term 
of  five  years  from  said  date,  certain  real  es- 
tate in  the  dty  of  Spokane,  at  an  agreed 
monthly  rental  of  $200,  payable  in  advance. 
The  appellant  entered  into  possession  of  the 
premises  under  said  lease,  and  continued  to 
pay  the  stipulated  rental  until  July  1,  1891, 
at  which  time  it  Is  claimed  by  the  appellant 
that  he  discovered  that  the  lease  under  which 
he  held  possession  was  void  by  reason  of  the 
fact  that  the  property  leased  was  community 
property,  and  that  the  wife  of  the  respond- 
ent had  not  Joined  in  executing  the  lease;  at 
which  time  appellant  insisted  that  be  would 
either  abandon  the  lease,  or  pay  a  reasonable 
value  for  the  use  of  the  premises  from  that 
time.  It  is  conceded  that  respondent  nnd  his 
wife  were  not  residents  of  the  state  of  Wash- 
ington at  the  time  the  lease  was  executed, 
or  at  the  time  of  the  alleged  discovery  of  the 
Illegality  of  the  contract  The  complaint  was 
the  ordinary  complaint  for  the  recovery  of 
money  due  on  a  lease.  The  answer  was  a 
general  denial  of  the  allegations  of  the  com- 
plaint, and  an  affirmative  defense  alleging 
that  the  respondent  was  a  married  man,  and 
setting  up  the  lease,  want  of  execution  by  the 
wife,  and  the  further  facts:  "(5)  That  on, 
to  wit  the  Ist  day  of  July,  1891,  the  defend- 
ant discovered  that  said  lease  was  illegal  and 
void,  and  that  he  could  not  rely  thereon,  and 


that  he  had  no  rights  thereunder: 
then  and  there  notified  the  plaintil 
defect  in  said  lease,  and  that  he 
longer  hold  ot  oocapy  the  said  pre 
der  the  same^  and  that  he  was  re 
and  there,  to  surrender  to  the  plal 
session  of  said  premises,  or  to  pt 
reasonable  rental  for  the  use  and  o 
of  the  same,  from  month  to  month, 
cupylng  the  same.  From,  to  wit,  tb< 
of  July,  1891,  untU,  to  wit  the  It 
July,  1892,  the  defendant  paid  to  the 
and  the  plaintiff  received  from  the  d 
as  rental  on  said  building,  the  sum  < 
for  each  and  every  month  thereof; 
reasonable  rental  value  of  the  said 
for  said  period  of  time  did  not  e: 
sum  of  $125.00  per  month.  (8)  Tt 
wit,  the  Ist  day  of  January,  1892,  i 
tiff  again  leased  the  said  premises  t 
fendant  for  the  period  of  six  montl 
monthly  rental  of  $125.00  per  month 
to  wit,  the  1st  day  of  July,  1892,  t 
tiff  again  leas^  the  said  premises  t 
fendant  for  the  period  of  elghteei 
thereafter,  at  the  monthly  rental  c 
per  month  the  first  six  months,  an 
per  month  for  each  additional  moi 
after,  to  the  end  of  the  term.  (7 
ant  Is  now  in  possession  of  the  said 
with  his  subtenants  under  and  by 
said  last-named  lease,  and  has  paid 
all  of  the  rentals  so  promised  and 
be  paid  by  him.  (8)  That  defendau 
occupied  said  premises  under  and 
of  the  pretended  lease  mentioned  in 
plaint  since  the  1st  day  of  July,  : 
since  that  date  both  plaintiff  and  ( 
have  treated  said  lease  as  void  a 
effect;  and  defendant's  occupancj 
premises,  ever  since  said  1st  day 
1891,  has  been  as  herein  stated,  am 
erwise,  and  plaintiff  acquiesced  thi 
consented  thereto." 

At  the  conclusion  of  plaintiff's  t 
defendant  moved  for  a  nonsuit  for  t 
that  the  evidence  showed  afflrmatl 
from  July  1,  1891,  to  January  1, 
fendant  occupied  the  premises  undei 
ent  arrangement  from  the  original  1 
that  plaintiff  generally  had  failed 
his  complaint,  because  the  ownerst 
property  had  not  been  proven,  and 
der  the  allegatiohs  of  tiie  answer 
was  void.  Had  this  motion  been 
fore  the  cross-examination  of  wltne 
it  Is  possible  that  it  might  have 
tained;  but  whatever  failure  of  pi 
was  on  the  direct  examination  with 
to  the  occupancy  of  the  premises  1 
1,  1891,  to  January  1,  1892,  was  su 
the  appellant,  Davis,  on  his  cross 
tlon,  for,  in  view  of  the  law  as  pi 
by  this  court  the  appellant  by  his  < 
mony,  plainly  shows  that  he  was  I 
sion  of  tl.  premises  during  that  per 
the  lease,  and  not  by  virtue  of  an^ 
rangement"'lt^0nowhere   testlfl( 
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him  that  he  demanded  the  execution  of  a 
new  lease  by  respondent  and  his  wUe  on  the 
same  terms  as  the  old  one.  His  testimony 
shows  that  Instead  of  doing  this  he  Infcurmed 
the  agents  of  the  respondent  that  he  would 
not  occupy  the  premises  at  all  unless  a  new 
lease  embodying  dlfTarent  terms  was  exe- 
cuted, and  that  he  told  said  agents  that,  un- 
til such  time  as  said  new  lease  could  be  exe- 
cuted, (the  respondent  being  a  resident  of 
New  York,)  he  would  continue  in  possession 
of  the  premises,  and  pay  a  reasonable  rental 
therefor. 

Ckincediug,  for  the  purposes  of  this  case, 
that  under  the  circumstances  the  property 
was  community  property,  and  that  the  ten- 
ant, had  any  right  to  dispute  the  title  of  his 
landlord,  be  has  not  brought  himself  within 
tbe  law  as  laid  down  by  this  court  in  Isaacs 
V.  Holland,  4  Wash.  54,  29  Pac.  976;  Col- 
cord  v.  Leddy,  4  Wash.  791,  31  Pac.  320; 
and  Hunt  t.  Stearns,  5  Wash.  167,  31  Pac. 
408.  There  it  was  held  that  before  a  party 
could  elect  to  rescind  a  contract  which,  un- 
der the  laws,  should  be  executed  by  both 
husband  and  wife,  bat  which  had  actually 
been  executed  by  but  one  of  the  spouses, 
he  must  give  the  contracting  party  an  op- 
portunity to  furnish  a  contract  legally  exe- 
cuted. 

:$o  far  as  the  contention  of  appellant  is 
concerned,  that  plaintiff  failed  to  prove  own- 
ership, it  is  without  merit,  for  the  proof 
of  ownership  was  not  necessary.  Neither 
was  there  any  proof  whatever  tending  to 
show  that  the  arrangement  which  appel- 
lant alleges  he  had  entered  into  with  regard 
to  tbe  occupancy  of  these  premises  between 
July  1,  1891,  and  January  1,  1892,  was  ever 
brought  to  the  attention  of,  or  agreed  to 
by,  the  respondent.  All  such  arrang'ementa, 
or  agreements  for  such  arrangements,  were 
made  with  tbe  agents  of  respondent,  who 
were  simply  agents  for  tbe  collection  of 
tbe  rent,  and  did  not  datm  any  other  au- 
tborlty;  and  It  Is  not  claimed  by  appellant 
In  bis  testimony  that  they  erer  held  them- 
selves ont  as  claiming  any  authority  to  con- 
tract for  their  principal 

On  the  refusal  of  the  court  to  grant  the 
nonsnit  asked  l^  appellant,  this  question 
was  asked  of  one  of  the  alleged  agents:  "Q. 
When  did  Mr.  Davis  first  notify  you  that 
the  lease  tbat  be  obtained  on  July  1,  1889, 
was  void,  and  tbat  he  would  no  longer  oc- 
cupy the  property  under  it.  If  at  all?"  This 
was  objected  to  by  counsel  for  the  plaintift, 
for  the  reason  that  it  was  leading,  and  for 
the  further  reason,  that  no  allegations  In  the 
affirmative  defense  Justified  such  proof;  that 
tbe  affirmative  proof  set  up  In  the  answer 
did  not  constitute  a  defense  In  law;  and 
that  It  did  not  appear  tliat  this  witness  was 
an  agent  of  Mr.  Tryon  for  the  purpose  of 
receiving  any  such  notice  or  information. 
Some  other  questions  were  asked  '  by  the 
counsel  for  the  defense,  which  were  objected 
to.     Finally,  the  court  ruled  that  the  alfirm- 


ative  matter  in  the  answer  did  not  consti- 
tute facts  sufficient  to  constitute  a  defense. 
Oounsel  then  asked  the  question  under  the 
general  issue:  "Mr.  Qalbralth,  at  any  time 
while  you  were  collecting  rents,  did  Mr. 
Davis  say  anything  to  you  with  reference 
to  the  validity  of  the  lease  under  which  he 
bad  been  theretofore  paying  rent?"  (Ob- 
jected to  as  irrelevant  and  Immaterial  to 
any  Issue  In  the  case.  Objection  was  sus- 
tained.) We  think  the  objection  was  proper- 
ly sustained,  for  the  reason  that  it  was  Ir- 
relevant, and  we  are  also  of  the  opinion 
that,  under  the  construction  placed  by  this 
court  upon  the  law  respecting  cases  of  this 
kind  in  the  oases  above  dted,  tbe  answer 
failed  to  state  any  affirmative  'defense.  It 
alleges  that  he  "notified  tbe  plaintiff  of  the 
defect  in  said  lease,  and  that  he  wonld  no 
longer  hold  or  occupy  said  premises  under 
the  same,  and  that  he  was  ready,  then  and 
there,  to  surrender  to  the  plaintiff  {wsses- 
sion  of  said  premises,  or  to  pay  him  a  rea- 
sonable rental  for  the  use  and  occupation 
of  the  same,  from  month  to  month,  while 
occupying  the  same;"  and,  as  we  have  be- 
fore said,  under  the  decisions  of  this  court, 
he  had  no  right  to  rescind  this  contract  until 
he  had  given  tbe  appellant  an  opportunity 
to  execute  a  legal  lease. 

The  allegations  In  section  6  of  the  answer 
are  entirely  Irrelevant,  and.  If  they  were  con- 
fessed, would  be  no  defense  to  an  action  for 
money  due  for  rent  before  that  date.  So 
far  as  subdivisions  7  and  8  of  the  answor 
are  concerned,  it  they  are  not  the  state- 
ments of  legal  conclusions,  but  are  intended 
to  be  the  statement  of  facts,  they  are  In 
plain  conflict  with  tbe  testimony  of  Davis 
himself,  who,  being  a  party  to  the  action, 
should  not  be  allowed  to  dispute  or  impeach 
bis  own  evidence.  Hence,  in  no  event 
could  the  ruling  of  the  court  upon  the  in- 
sufficiency of  the  affirmative  allegations  of 
the  answer  be  prejudicial  to  the  appellant 
Finding  no  substantial  enror,  the  Judgment 
will  be  affirmed. 

STILXIS,  SCOTT,  ANDERS,  and  HOXT, 
JJ.,  concur. 


HARRIS  V.  BROOEBR,  Jtrntice  of  the  Peace. 
(Sapreme  Oonrt  of  Washington.    Jan.  24, 1894.) 

Writ  o»  Prohibition — Petitios — Nscrssart 
Allboatioks. 
Prolilbition  to  proceed  with  a  case  can- 
not issue  on  a  petibon  which  fails  to  show 
what,  if  any,  action  the  lower  court  contem- 
plates, or  that  petitioner  would  be  injured  there- 
by, or  that  he  has  not  ctosentcd  to  the  juris- 
diction, or  that  he  has  objected  to  It  in  the 
lower  court. 

Appeal  from  superior  court,  Yakima  coun- 
ty; Carroll  B.  Graves,  Judge. 

Application  by  Eyman  Harris  for  prohi- 
bition to  Leroy  Brooker,  a  Justice  of  tlie 
peace.  Writ  granted,  and  Brooker  appeals. 
Reversed. 
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MacKinnon  &  Murane,'  for  app<;llant. 

DUNBAR,  C.  J.  The  application  for  a  writ 
of  prohibition,  which  was  Issued  by  the  supe- 
rior court  of  YaJdma  county  against  the  ap- 
pellant in  this  case,  was  as  follows:  "Hymau 
Harris,  of  North  Xakima,  In  the  county  of 
Yakima,  being  first  duly  sworn,  says  that  he 
is  the  defendant  in  a  suit  now  pending  in  the 
Justice  court  of  Leroy  Broolcer,  one  of  the 
Justices  of  the  peace  in  and  for  Yakima  coun- 
ty, state  of  Washington,  fai  which  Cole 
Brown  and  P.  L.  Zlrlde  are  plaintiffs,  and 
that  be  makes  this  affidavit  for  the  purpose 
of  procuring  a  writ  of  prohibition  to  be  is- 
sued out  of  this  court  to  tlie  said  Leroy 
Brooker,  Cole  Brown,  and  P.  I>.  Zirkle,  to 
prohibit  them,  and  each  of  them,  from  tak- 
ing any  proceedings  in  said  case,  under  notice 
given  by  I^eroy  Brooker,  Justice  as  aforesaid, 
on  the  8th  day  of  July,  1893,  to  appear  at 
the  Wide  Hollow  scboolhouse  on  Satiu-day, 
July  15,  1893,  to  hear  said  case.  Affiant  fur- 
ther says  that  on  June  9,  1893,  said  action 
was  b^;un  before  J.  O.  Clark,  a  Justice  of 
the  peace,  residing  at  North  Yaidmn,  and 
that,  on  the  17th  day  of  June,  ttie  date  set 
for  the  hearing  of  said  case,  defendant  ap- 
peared and  answered,  and  filed  his  motion 
for  change  of  venue;  that  said  case  was  ac- 
cordingly transferred  to  the  Justice  court  of 
S.  C.  Henton,  one  of  the  Justices  of  the  peace 
for  Yakima  county,  residing  at  North  Yak- 
ima; that  on  or  about  the  1st  day  of  July, 
1893,  the  plaintiffs,  by  their  attorney,  filed 
a  motion  for  a  change  of  venue;  and  that 
the  case  was  accordin^y  transferred  to  the 
Justice  court  of  Leroy  Brooker,  before  whom 
It  Is  now  pending.  Wherefore  he  prays," 
etc.  It  is  not  necessary  for  the  purposes  of 
this  case  to  determine  the  question  whether 
Justice  of  the  Peace  Brooker  had  Jurisdiction 
of  the  case,  or  whether  the  appellant  bad  a 
remedy  by  appeal;  for,  in  our  Judgment,  the 
facts  set  forth  in  the  petition  are  not  suffi- 
cient to  warrant  the  issue  of  the  writ.  It  is 
nowhere  alleged  In  the  petition  what  action 
the  court  was  about  to  take  in  the  premises. 
or,  if  the  court  was  threatening  to  take  any 
action  whatever,  that  the  petitioner  would 
be  injured  thereby.  A  writ  of  prohibition 
will  not  issue  unless  it  appear  that  there  is 
some  threatened  injury,  for  which  the  peti- 
tioner has  no  other  adequate  remedy.  There 
is  nothing  to  show  in  this  petition  that  the 
respondent  did  not  consent  to  the  removal 
of  the  case  to  the  court  of  Justice  Brooker, 
or  that  he  at  any  time  objected  to  the  Juris- 
diction of  Brookcr's  court.  That  objection  to 
the  Jurisdiction  must  be  raised  in  the  court  to 
wtiich  the  writ  Is  sought  to  be  addressed  was 
decided  by  this  court  in  State  v.  Superior 
Court  of  WTiatcom  Co.,  2  Wash.  St.  9,  26  Pac. 
1007,  which  followed  the  rule  laid  down  by  the 
supreme  court  of  the  United  States  in  Smith 
v.  Whitney,  116  U.  S.  167,  6  Sup.  Ct  670; 
and  tlie  return  of  the  judge  to  the  alternative 
writ  sliows  the  Justice  of  this  rule,  and  the 


Injustice  of  allowing  a  coort  to  be  i 
to  this  writ,  and  to  the  costs  foil 
before  it  has  had  an  opportunity  to 
on  the  question  of  Jurisdiction,  whl 
sailed.  The  return  is  as  follows:  ' 
tlce  court  of  Leroy  Brooker,  in  and 
Hollow  precinct,  Yaldma  county, 
ton,  to  whom  is  directed  the  writ  oi 
tlon  hereto  annexed,  for  answer  to  i 
do  certify  and  return:  Said  court  b 
no  steps  In  said  case  except  notU 
said  parties  to  appear.  Said  court, 
advised  on  the  point  of  his  Juxisdic 
of  tbe  opinion  that  he  had  no  Jm 
and,  bad  a  motion  been  made  to  dls 
action,  said  court  would  have  dismi 
action,  unless  good  authority  had  I 
duced  to  change  the  views  of  sa 
Said  Hyman  Harris,  nor  any  persoi 
Harris,  has  never  appeared  In  the 
Leroy  Brooker."  It  seems  to  us  ■ 
requiring  very  little  of  the  petition 
mand  that  he  should  at  least  bring 
of  Jurisdiction  to  the  notice  of  the 
fore  he  asks  a  superior  tribunal  to 
it  from  exercising  such  JurisdIctI 
Judgment  of  the  lower  court  Is  reve 
the  cause  remanded,  with  instructlo 
ny  the  writ 

SCOTT,  ANDBRS,   HOYT,  and 
JJ.,  concur. 


MILLER  et  al.  v.  VERMURIB 
(Supreme  Court  of  Wasliington.    Jan. 

APPBAIi— DiSHlSBAI.— DeFECTIVB  BOHD  - 

Exceptions. 

1.  An  appeal  will  not  be  dism 
cause  of  defect  in  the  appeal  bond,  i 
defect  has  been  adjudgea,  and  an  o] 
given  appellant  to  amend. 

2.  Where  the  original  notice  w 
settlement  of  a  statement  of  facts  a 
exceptions,  and  the  statement  filed  al 
such  notice  was  given  was  so  entitled, 
could  proceed  as  for  a  settlement  of  a 
of  acts,  and  such  right  was  not  tal 
because,  at  the  court's  suggestion,  in 
form  to  which  the  exceptions  were  re< 
papers  were  entitled  and  settled  rimpl; 
of  exceptions,  if  the  certificate  of  the 
broad  enough  to  make  it  a  good  oer 
a  statement  of  facts. 

On  petition  for  rehearing.    Denie 
For  former  report,  see  34  Pac.  110 

HOYT,  J.  In  the  petition  for  i 
filed  In  this  cause,  our  attention  is 
the  fact  that  in  our  former  opinion  1 
nothing  said  as  to  the  motion  of  ret 
to  strike  the  statement  of  facts  fron 
ord,  and  dismiss  the  appeal  Such 
was  an  inadvertence  on  the  part  of 
who  wrote  the  opinion.  The  conn 
rived  at  the  conclusion  that  thi 
should  be  denied,  and  thereupon 
upon  an  investigation  of  the  merits, 
ing  come  to  a  concltiston  in  regarc 
assigned  the  case,  and  the  one  to 
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was  assigned  proceeded  at  once  to  a  consid- 
pration  of  the  case  upon  tbe  merits,  overlook- 
teg  the  fact  that  a  motion  had  been  Inter- 
posed. On  that  account,  we  will  here  briefly 
state  our  reasons  for  denying  such  motion. 

This  court  has  frequently  held  that  It  will 
not  dismiss  an  appeal  or  affirm  a  judgment 
on  account  of  a  defect  In  the  appeal  bond 
nntU  the  defect  has  been  adjudged,  and  an 
opportunity  to  amend  given  to  appellant  If 
the  bond  In  question  Is  defective,  its  insuffi- 
ciency cannot  be  taken  advantage  of  in 
tbe  manner  disclosed  by  the  record.  The 
other  branch  of  the  motion  grows  out  of  the 
tact  that  the  errors  not  originally  a  part  of 
tbe  record  were  made  a  part  thereof  by  a 
paper  entitled  a  "bill  of  exceptions,"  and 
that,  this  being  so,  the  statute  applicable  to 
the  settlement  of  a  bill  of  exceptions  must 
apply  to  the  making  thereof  a  part  of  the 
record,  and  not  that  relating  to  the  settle- 
ment of  a  statement  of  facts.  The  record 
discloses  that  tbe  original  notice  was  for  tbe 
settlement  of  a  statement  of  facts  and  a  bill 
of  exceptions,  and  the  statement  prepared 
and  filed  at  the  time  such  notice  was  given 
was  so  entitled;  and  we  think  that  such  no- 
tice and  statement  were  sufficient  to  authorize 
the  court  to  proceed  as  for  the  settlement  of 
a  statement  of  facts,  and  that  that  right  was 
not  taken  away  by  reason  of  the  fact  that, 
at  the  suggestion  of  the  court,  in  the  final 
form  to  which  the  exceptions  were  reduced, 
the  paper  was  entitled  and  settled  simply  as 
a  "bill  of  exceptions."  This  would  not  be  so 
If  the  certificate  of  the  Judge  was  not  broad 
enough  to  make  It  a  good  certificate  to  a 
statement  of  facts,  but  It  was  thus  bioad. 
The  petition  for  rehearing  raises  no  new 
questions  as  to  the  merits  of  the  case,  and 
we  do  not  deem  it  necessary  to  add  anythmg 
to  what  was  said  in  regard  thereto.  Petition 
denied. 

DtJNBAR,  a  jr..  and  STILES,  ANDBRS, 
and  SCOTT,  JJ.,  concur. 


METER  et  al.  t.  TACOMA  LIGHT  &  WA- 
TER CO.  . 
(Supreme  Court  of  Washington.    Jan.  26,  1894.) 

RlPAVIAN  RiOBTS— DlTDBKOBOUKn  PLOW — DrVXR- 
BIOS. 

Where  the  waters  of  a  stream  gradually 
disappear  and  percolate  through  the  sand, 
■within  limits  not  at  all  defined,  except  by  the 
Talley  In  which  the  stream  is  located,  over  an 
imperrioua  Babstratom,  thas  finding  their  way 
to  a  lake,  a  riparian  owner  ou  an  outlet  to  the 
lalce  has  no  right  to  have  such  underground 
flow  protected. 

Appeal  from  superior  court.  Pierce  county; 
Fremont  Campbell,  Judge. 

Action  by  Frederick  Meyer  and  another 
against  the  Tacoma  Light  &  Water  Company 
for  damat;es  for  diversion  of  water  of  a 
stream.  Judgment  for  plaintlfla.  Defendant 
appeals.    Reversed. 


Stevens,  Seymour  &  Sharpstein,  for  ap- 
pellant. J.  P.  Case  and  W.  W.  Likens,  for 
respondents. 

HOTT,  J.  Tbe  questions  presented  by  this 
record  have  been  elaborately  briefed  and 
ably  argued  by  counsel  for  the  respective 
parties.  Such  /u'gumcnt  has  extended  over  a 
broad  field,  and  raised  questions,  the  decision 
of  which  will  have  an  important  bearing 
upon  the  history  of  the  state.  The  conclu- 
sion to  which  we  have  come  as  to  the  facts 
in  the  case  will,  however,  make  It  unneces- 
sary for  us  to  say  anything  as  to  many  of 
the  questions  suggested  by  the  briefs.  The 
plalntitrs'  action  was  founded  upon  the  al- 
leged fact  that  the  diversion  of  water  by 
the  defendant  from  Cloyor  creek  and  Its 
tributaries  had  resulted  in  the  lowering  of 
Stellacoom  lake,  so  that  the  mill  of  the  plain- 
tiffs, situated  upon  an  outlet  of  said  lake, 
was,  during  the  dry  season,  deprived  of 
water  necessary  to  its  proper  operation. 
Upon  this  question,  plaintiffs'  own  proof 
showed  that  there  was  no  water  flowing 
Into  said  lake  from  said  Clover  creek  upon 
the  surface  during  the  dry  season.  The  un- 
disputed proof  further  showed  that  during 
the  wet  season,  when  the  waters  of  Clover 
creek  did  flow  upon  the  surface  Into  said 
lake,  there  was  water  more  than  sufficient 
to  supply  plaintiffs'  needs.  It  appeared  that 
during  that  part  of  the  year  there  was  more 
water  fiowlng  through  the  outlet  upon  which 
plaintiffs'  mill  was  located  than  could  well 
be  controlled.  It  further  appeared  from  the 
proofs  that  the  waters  flowing  into  the  lake 
In  the  wet  season  did  not  so  accumulate  as  to 
materially  Increase  the  flow  in  said  outlet 
during  the  dry  season  of  the  year.  To  state 
it  differently,  it  appeared  from  plaintiffs' 
own  proof  that,  at  the  time  of  year  when  It 
would  be  of  any  benefit  to  them,  there  was 
no  flow  of  the  waters  of  Clover  creek  Into 
said  lake  upon  the  surface  of  the  ground, 
and  that,  for  that  reason,  they  were  in  no 
way  damaged  by  the  diversion  of  the  water 
by  defendant,  unless  they  were  entitIM  to 
have  Its  flow  into  said  lake  under  the  sur- 
face of  the  ground  protected  the  same  as  a 
flow  upon  the  surface.  Such  being  the  state 
of  the  proofs,  it  follows  that  unless,  under 
the  circumstances  connected  with  such  un- 
derground flow,  plaintiffs  were  entitled  to 
such  protection,  they  have  shown  that  they 
have  no  cause  of  action  against  tbe  defend- 
ant Plaintiffa,  in  their  brief,  have  seen  the 
importance  of  this  question,  and  have  en- 
tered into  an  elaborate  argument  in  relation 
thereto^  In  which  numerous  authorities  tend- 
ing to  establish  the  fact  that  such  flow 
should  be  protected  have  been  cited.  The 
authorities  so  cited  by  the  plaintiffs,  as  well 
as  those  cited  by  the  defendant,  establish  the 
doctrine  that  a  flow  underground  will  bo 
protected  the  same  as  one  upon  tbe  surface, 
if  It  constitutes  a  stream  with  defined  courco 
and  boundaries.  That  which  taas-siven  rifli* 
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to  (lifliculty  and  much  diversity  ■  among  the 
antliorities  Is  as  to  the  application  of  the 
rule.  Some  of  the  courts  have  held  that  the 
flow  can  only  be  protected  when  In  a  solid 
body,  like  a  stream  on  the  surface;  while 
others  have  applied  the  rule  with  greater 
liberality,  and  bare  afforded  protection  to 
''he  lower  riparian  proprietor,  .when  the  un- 
derground stream  was  not  so  well  defined. 
But,  80  far  as  we  have  been  able  to  dis- 
cover, none  of  the  cases  have  gone  so  far  as 
to  hold  that  he  would  be  thus  protected  as 
to  water  which  was  percolating  through 
sand  or  gravel,  within  limits  not  at  all  de- 
fined by  anything  appearing  upon  th^  sur- 
face, or  made  to  appear  by  investigation  be- 
neath the  surface.  Counsel  for  plalntUTs  in- 
sist that  the  proofs  were  sufficient  to  author- 
ize a  finding  that  the  water  In  question  was 
so  flowing  as  to  be  entitled  to  protection. 
The  proof  in  regard  thereto  established  this 
state  of  facts:  That  the  whole  valley  or 
watershed  of  the  stream  had  an  underlying 
Impervious  stratum;  that  such  stratum  was 
covered  by  a  deposit  of  gravel  of  varying 
depth;  that  the  trend  of  this  impervious 
stratum  from  each  side  of  the  stream  was 
in  general  towards  the  bed  thereof.  Upon 
these  facts,  plaintlCFs  contend  that  this  whole 
watershed  should  be  considered  as  the  bed 
of  the  stream,  and  that,  since  the  water 
which  higher  up  the  stream  was  flowing  up- 
on the  surface  could  not  get  below  this  im- 
pervious stratum,  it  must,  when  under  the 
surface,  continue  to  form  a  stream  within 
defined  limits.  There  Is  nothing  in  the  proofs 
in  any  '  manner  tending  to  show  that  the 
water  was  confined  to  a  space  immediately 
below  or  near  the  actual  bed  of  the  stream 
upon  the  surface  of  the  ground;  hence  the 
contention  of  plaintiffs  can  only  be  sus- 
tained by  holding  that  the  entire  valley 
through  which  it  fiowed  constituted  the  bed 
of  the  stream.  No  case  has  been  cited  that 
would  justify  such  a  ruling.  It  has  never 
I>een  held  that  a  flow  of  water  percolating 
through  the  sand  and  gravel  of  the  hillsides 
whlctf  lead  down  to  the  bed  of  the  stream 
will  be  protected  on  account  of  the  fact  that 
such  waters  are  confined  to  the  valley  to 
which  such  hillsides  descend,  and  of  which 
they  form  a  part,  by  some  underlying  stratum 
below  which  the  waters  cannot  go.  If  it  had 
been  shown  by  the  proofs  that  the  water  all 
remafned  upon  the  surface  until  it  arrived 
at  a  defined  point,  and  then  all  disappeared, 
the  conclusion  might  follow  that  it  still  re- 
tained Its  position  as  a  stream,  confined  to 
a  point  substantially  Identical  with  the  bed 
upon  the  surface.  But  no  such  fact  was  In 
any  manner  made  to  appear.  There  was 
nothing  to  warrant  any  other  conclusion 
than  that  the  water  spread  Itself  through 
the  gravel  under  and  on  each  side  of  the 
stream,  with  no  other  boundaries  than  the 
imderlying  stratum  of  which  we  have  spo- 
ken. There  Is  nothing  to  at  all  indicate  where 
or  how  within  such  boundaries  the  flow  is 


continued.  It  may  have  appeared 
ence  that  the  waters,  or  a  portion 
eventually  reached  the  lake;  but  t 
nothing  to  show  that  they  so  rea 
lake  In  any  other  manner  than  by 
tlon  through  the  entire  gravel  be 
valley  of  the  stream.  These  are  th 
sions  to  which  we  have  been  force 
proofs,  and,  applying  thereto  the 
of  the  cases  referred  to,  it  must  be 
plaintiffs  are  not  entitled  to  be  pro 
having  such  waters  flow  In  an  undl 
amount  into  the  lake;  and,  as  these 
peared  at  the  time  plaintiffs  resi 
case,  defendant's  motion  for  a  nonsi 
have  been  granted.  The  judgment 
reversed,  and  the  cause  remanded, 
structlons  to  dismiss  the  action. 

DUNBAB,  a  J.,  and  SCOTT,  STE 
ANDBRS,  JJ.,  concur. 


HAZELTON  et  al.  v.  BOGARDC! 

(Supreme  Court  of  Washington.    Jan. 

RiQBT  OF  Heirs  —  Actioks  Rxlatiso 
Estate— SAI.B  vndbb  Okdbk  of  C 

1.  An  heir  cannot  maintain   an 
quiet  title  concerning  his  ancestor's  1 
after  the  close  of  administration. 

2.  The  approval  of  the  administra 
account  does  not  terminate  tlie  admii 
but  there  must  be  a  final  settlement 
tste,  and  a  distribution  of  the  proper 

3.  A  sale  of  land  by  an  admlni 
void  where  the  petition  for  and  ord< 
describe  the  land  as  located  in  a  oert 
ship  and  connty,  when  there  is  no  such 
in  that  county,  and  there  is  nothing,  a 
such  description,  to  indicate  any  eer 
of  land. 

Appeal  from  superior  court,  Kinj 
I.  J.  Uchtcntterg,  Judge. 

Action  to  quiet  title,  by  Caroline  '. 
formerly  Caroline  Sabel,  and  John 
a  minor,  and  Bessie  May  Sabel,  a  i 
Caroline  Hazelton,  their  guardian,  a( 
H.  Bogardus  and  Emma  Bogardus, 
From  a  judgment  for  defendants, 
appeal.    Reversed. 

HHl   &   Ollliam,    for   appellants. 
Albertson  &  Donwortb,  for  respond 

HOYT,  3.  This  was  an  action  to 
title  of  plaintiffs  as  against  the  d( 
to  a  piece  of  land  in  King  coui 
court  not  only  denied  plaintiffs  ai 
but  upon  a  cross  complaint  filed  b; 
fendants  quieted  their  title  as  a^ 
plaintiffs.  The  allegations  of  the  at 
the  undisputed  proofs  were  to  the  ei 
the  administration  of  the  estate  ol 
ceased  person  as  heirs  of  whom  the 
claimed  had  not  been  terminated, 
that  reason  the  action  of  the  con 
fusing  plaintiffs  any  affirmative  r< 
correct,  as  it  is  now  the  settled  lai 
state  that  actions  in  relation  to  the 
tate  of  an^^ncestor  can  only  be  m 
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t>y  the  bdr  after  the  doae  of  admlnlatratlon, 
unless  some  special  circumstance  appears 
'Which  takes  the  case  out  of  the  general  rule. 
See  Dunn  t.  Peterson,  4  Wash.  170,  29  Pae 
998;  Balch  ▼.  Smith,  4  Wash.  497,  80  Pac. 
«4S,  and  cases  therdn  dted.  Appeliants  seek 
to  distinguish  the  case  at  bar  from  the  cases 
above  cited,  as  they  were  actions  in  eject- 
ment, whereas  this  Is  one  to  quiet  title.  We 
are  unable  to  see  why  the  rule  should  obtain 
in  one  class  of  cases  and  not  In  the  other. 
The  heir  cannot  maintain  the  action  of  eject- 
ment, for  the  reason  that  the  real  estate  Is 
In  the  possession,  actual  or  constmctlTe,  of 
the  adminlBtrator,  and  he  should  not  be  al- 
lowed an  action  to  quiet  title,  for  the  reason 
that  It  is  the  duty  of  the  administrator  to 
take  every  step  necessary  to  protect  the  In- 
terests of  the  estate.  It  further  appears  from 
tbe  opinions  in  the  cases  above  cited  that  no 
complete  title,  even  of  an  equitable  nature, 
descends  to  the  heir  so  as  to  be  available  to 
him  during  the  progress  of  administration. 

It  is  further  suggested  on  tbe  part  of  the 
appellants  that,  since  the  administration  had 
proceeded  so  far  that  the  final  account  of  the 
administrator  had  been  approved,  it  should 
be  held  to  have  been  terminated.  Such  ef- 
fect cannot  be  given  to  the  act  of  approving 
what  purports  to  be  a  final  account.  The 
case  of  Weyer  v.  Watt,  (Ohio,)  28  N.  S.  670, 
is  directly  In  point,  and  the  reasoning  and 
conclusions  therein  satisfactory.  They  were 
to  the  effect  that  the  approval  of  such  final 
account  does  not  determine  the  administra- 
tion. To  a  like  effect  are  the  California 
cases.  Until  there  has  been  a  final  settle- 
ment of  the  estate,  and  a  distribution  of  the 
property,  or  some  other  act  equivalent  there- 
to, the  Jurisdiction  of  the  probate  coiurt  over 
the  estate  has  not  been  terminated. 

The  basis  of  defendants'  prayer  for .  af- 
firmative relief  was  certain  proceedings  of 
the  probate  court  culminating  In  a  sale  of 
the  property  to  them.  Appellants  attadc 
these  proceedings  on  several  grounds.  It  will 
only  be  necessary  for  us  to  discuss  one  of 
them,  for  the  reason  that  In  the  case  of  Ack- 
erson  v.  Orchard,  34  Pac.  1106,  (decided  by 
this  court  December  13,  1893,)  proceedings 
for  the  sale  of  real  estate  fully  as  defective 
aa  these,  excepting  as  to  the  question  to  be 
hereafter  considered,  were  upheld,  and  a  sale 
made  thereunder  sustained.  Tbe  question 
not  decided  by  that  case  grows  out  of  the  In- 
su£9clency  of  the  description  of  the  land  in 
the  petition  for  the  sale  thereof  and  in  the 
order  of  sale  made  thereon.  In  such  petition 
and  order  the  land  was  described  as  being 
in  section  24,  township  29  N.  of  range  3  B., 
whereas  the  land  advertised  and  sold  by 
Tirtae  of  such  order  was  In  township  25  N. 
The  proof  offered  on  the  trial  showed  that 
the  land  Intended  to  be  described  in  such  pe- 
tition and  order  was  the  same  as  that  ad- 
vertised and  sold,  and  the  question  presented 
for  our  decision  is  as  to  the  effect  of  such  ex- 
planation.    If  the  description  In  the  petition 


and  order  had  been  such  as  to  Indicate  toy 
certain  piece  of  land,  it  is  possible  that  they 
would  have  furnished  authority  for  seilinK 
the  land  in  question,  though  situated  in  an- 
other township,  upon  such  showing,  If  It  fur- 
ther appeared  from  the  circumstances  dis- 
closed by  the  proofs  that  the  parties  interest- 
ed could  not  have  been  misled  by  the  mistake. 
But  here  the  attempted  description  is  In  fact 
no  description  at  all,  for  the  reason  that,  in 
connection  with  the  statement  that  the  land 
was  in  township  29  N.,  was  the  further  state- 
ment that  it  was  In  King  county,  in  which 
said  township  Is  not  situated.  It  follows  that 
the.deiyaripdon  can  only  be  made  to  apply  to 
any  certain  piece  of  land  by  rejecting  a  por- 
tion thereof  as  surplusage,  and  that  there 
is  nothing  to  indicate  the  portion  to  be  thus 
rejected.  The  petlticm  and  order  can  have 
no  greater  force  than  they  would  have  had  if 
there  had  been  no  attempt  to  describe  any 
particular  piece  of  land.  Under  our  system 
for  the  administration  of  estates  It  is  prob- 
able that  the  legislature  could  di^ense  with 
most  of  the  forms  prescribed  for  proceed- 
ings to  sell  real  property,  but  until  it  has 
done  BO  it  must  be  held  that  at  least  a  peti- 
tion and  an  order  of  sale  which  substantially 
describe  the  property  are  necessary  to  pass 
the  title.  The  curative  statute  relied  upon 
by  respondents  may  be  held  to  have  made 
titles  under  probate  sales  good  without  any 
petition,  but  that  fact  will  not  aid  these  pro- 
ceedings, as  such  curative  act  only  validates 
titles  where,  among  other  things,  an  order 
for  the  sale  of  the  property  had  been  made 
by  the  court,  and  in  legal  effect  no  order  had 
been  made  for  the  sale  of  this  land.  The 
judgment  must  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
action. 

STILBS,  ANDBRS,  and  SCOTT,  JJ.,  CMi- 
cur.    DUNBAB,  O.  J.,  concurs  In  tbe  resnlt 


WOLPBRMAN  v.  BBLL  et  al. 

(Supreme  Court  of  Washington.   Jan.  26, 1894.) 

MoDiPiOATioM  or  Jddomsht. 

The  aapreme  court  cannot  modify  a  judg- 
ment not  Told  on  its  face  nor  fraudulent,  on  a 
petition  tiled  several  months  after  a  petition 
for  rehearing  has  been  denied  and  the  remlt- 
titor  sent  down. 

Application  of  Harry  C  Bell  and  another 
to  modify  a  judgment  (32  Pac.  1017)  against 
them  in  favor  of  Laura  Wolf erman.   Denied. 

STILBS,  J.  This  action  was  commenced 
in  the  superior  court  of  Spokane  county  In 
Novemb^,  1891,  and  was  tried,  and  a  de- 
cree of  foreclosure  entered  In  June,  1892, 
upon  the  sole  issue  as  to  whether  the  alleged 
alteration  in  the  notes  should  Invalidate 
them.  The  case  was  appealed,  and  heard  by 
this  court  January  10,  1893,  upoyrt^^B^B 
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Issue,  and  a  decision  was  filed  March  0th 
following,  affirming  the  decree.  6  Wash.  Si, 
32  Fac.  1017.  A  petition  for  rehearing  was 
flled  April  8th,  containing  matters  perti- 
nent to  the  decision  only,  and  that  petition 
was  denied  May  8th.  Subsequently,  and  in 
November,  1893,  a  t>etItIon  was  filed  in  the 
superior  court  to  modify  the  decree  which  had 
been  affirmed,  and  this  court  prohibited  the 
exercise  of  Jurisdiction  therein.  State  t.  Supe- 
rior Court,  34  Pat  930,  (decided  Nov.  7, 1893.) 
In  deciding  the  matter  of  the  prohibition,  we 
remarked,  in  substance,  that,  when  a  Judg- 
ment or  decree  had  been  affii'med  by  this 
court,  all  applications  for  a  modification  of 
such  Judgment  or  decree  must  be  addressed 
to  this  court  alone.  Upon  this  hint,  as  coun- 
sel explain,  a  petition  has  now  been  filed, 
praying  that,  upon  the  showing  made,  the 
remittitur  be  recalled,  that  the  decree  be 
modified  so  as  to  exclude  certain  portions  of 
the  mortgaged  premises,  and  that  the  cause 
be  remanded  to  the  superior  court,  with  in- 
structions to  permit  the  answer  to  be  amended 
so  that  the  partial  defense  hereinafter  men- 
tioned may  be  set  up,  and  the  rights  of  the 
parties  to. the  excepted  lands  may  be  deter- 
mined. The  basis  of  this  application  is  con- 
tained in  the  following  facts:  The  deceased, 
Schneider,  sold  and  conveyed  to  the  appel- 
lant Bell,  by  warranty  deed,  the  lands  in 
question,  and  on  the  same  day  took  in  pay- 
ment a  sum  of  money  and  the  notes  and 
mortgage  here  in  litigation.  The  deed  cove- 
nanted that,  if  the  purchaser  should  plat  the 
land,  the  grantor  would  at  any  time,  upon 
payment  of  $50,  cwivey,  by  way  of  release, 
any  lot  to  the  purchaser  thereof;  but  the 
mortgage  contained  no  reference  to  the  sub- 
ject of  rdeases.  After  the  decease  of  Schnei- 
der, his  administratrix  executed  a  deed  of  re- 
lease of  certain  lots  In  accordance  with  the 
covenant  in  the  (M-iginal  deed,  and  two  of 
these  lots,  having  been  conveyed  by  Bell  and 
wife  to  a  third  person,  were  reconveyed  by 
that  person  to  Mrs.  Bell,  and  the  family 
home  was  erected  thereon  at  an  expense  of 
several  thousand  dollars.  When  this  suit  was 
commenced,  this  deed  of  release  was  In  the 
possession  of  the  appellants,  and  was  by 
them  placed  in  the  keeping  of  their  attor- 
neys, with  the  summons  and  other  papers  in 
the  case.  The  answer  set  up  the  covenant 
in  Schneider's  deed;  alleged  that  $2,000  had 
been  paid,  that  no  lots  had  been  released, 
and  that  the  respondent  had  been  requested 
to  release  certain  lots,  but  had.,  refused.  No 
particular  lota  were  mentioned,  and  the  ex- 
isting release  was  not  pleaded.  The  reply 
denied  the  new  matter. 

No  evidence  touching  the  subject  of  releas- 
m  was  adduced  at  the  trioL  The  omission 
to  plead  the  release  is  accounted  for  on  the 
part  of  the  appellants  by  a  showing  of  reli- 
ance npon  their  attorneys  to  do  whatever 
was  necessary  to  protect  their  interests,  the 
release  having  been  put  into  the  attorneys' 
pos.scssion;  and  on  the  part  of  the  attorneys 


the  lapse  is  excused  by  the  fac 
lease  d-escrlbed  certain  lots  in  : 
dition  to  Spokane,  which  they 
formed  was,  in  fact,  the  mortg 
60  acres.  Whether  this  court  ■ 
stage  of  an  appeal,  furnish  the 
invoked.  It  is  not  necessary  to 
are  satisfied  by  the  reason  at 
and  by  the  overwhelming  weig: 
ty,  that  at  this  late  day  we  m 
not,  but  that  we  cannot  legal 
appellants'  demand.  Ckmrts  o 
rlsdiction  generally  have  the  po' 
time  after  a  Judgment  has  beei 
set  it  aside  or  modify  it,  as  legi 
ces  may  require.  The  time  ' 
this  may  be  done  depends  eithei 
or  upon  the  common  practice  ( 
Where  the  latter  is  the  only  gnli 
the  "t»m"  has  been  the  univei 
course,  if  a  Judgment  be  void 
it  may  be  ignored  or  attacked 
at  any  time;  ae.  If  it  has  been 
fraud,  it  may  be  set  aside  on  i 
the  limited  po-iod,  or  an  indepi 
that  end  may  be  maintainec 
But,  after  the  time  fixed  by  la? 
established  practice,  a  Judgm< 
neither  void  on  its  face,  noi 
fraud  in  its  procurement  or  v 
diction,  stands  for  absolute  va 
ther  the  court  which  rendered  I 
pellate  court  which  has  affirmed 
diction  to  vacate,  modify,  or  otl 
It  This  Is  the  universal  rule,  ; 
no  exceptions  to  it  C!oncemli 
tions  placed  upon  this  court,  t 
urge  that  inasmuch  as,  under 
tion,  the  court  is  'always  ope 
terms,  and  therefore  no  fixed 
which  it  cannot  modify  its  de 
In  our  view,  there  are  four  perl 
which  the  Jurisdiction  must  be 
viz.:  When  the  time  for  filing 
rehearing  has  expired  without 
such  petition;  when  a  petltio: 
been  denied;  when  the  remitt 
sent  down;  or  at  the  expiratloi 
tory  sessions  of  the  court  in  whi 
three  foregoing  events  has  tak( 
shall  not  now  decide  at  which  < 
the  Jurisdiction  ends,  since  tl 
before  us  comes  long  after  the  < 
It  mentioned.  The  modificat 
BeU  V.  Waudby,  34  Pac.  017,  {< 
was  based  upon  a  finding  that 
inadvertently  entered  a^ust 
spondents  was  void  for  want  of 
or  appeiiranoe  by,  them;  and,  ii 
was  an  original  Judgment  for 
here,  it  was  entirely  proper  tha 
tion  for  a  correction  should  b 
There  is  no  limit  of  time  to  s 
cation.  The  general  principle 
subject  will  be  found  discuss 
Judgm.  {  30C;  Freem.  Judgm. 
V.  Ma^uire.  17  Wall!  253;  Sibal 
Pet  491.     The  appllcuUon  is  d( 
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stay  heretofore  ordered  against  the  writ  of 
assistance  Is  vacated. 

DUXBAR,  O.  J.,  and  HOYT  and  ANDEKS, 
JJ.,  concur. 


AGKEKSON  et  al.  t.  ORCHARD  et  nx. 
(Sapreme  Conrt  of  Washington.    Jan.  22,  1894.) 

EtZBCCTOnS  AMD  ADMINISTRATORS  —  JCRISSIOTION 
OF  FkOBATB  Ck>UBT— CUKATIVB  ACT — VaLIDITT. 

1.  Under  Code  1881,  {  1444,  giving  to  an 
administrator  the  right  to  the  immediate  pos- 
session of  his  intestate's  estate  on  his  gaalinca- 
tlon,  the  probate  conrt  acquires  jurisdiction  of 
the  estate  for  the  purpose  of  administration  on 
the  administrator's  appointment  and  qualifica- 
tion. 

2.  As  the  administration  of  an  estate  Is  a 
proceeding  in  rem,  the  legislature  may  validate 
sales  previously  made,  without  a  compliance 
with  the  statutory  requirements  that  a  petition 
be  filed  and  citation  issued. 

On  rehearing.    Denied. 

For  former  report,  see  34  Pac.  1106. 

SOOXT,  J.  An  opinion  was  filed  In  this 
cause  on  December  13th  last,  aflSi'mlug  the 
judgment  of  the  lower  court  A  petition  for 
rehearing  having  been  filed,  we  deem  It  ad- 
visable to  say  something  further  In  answer 
to  the  able  argument  therein  presented.  It 
Is  contended  that  the  order  of  sale  made  by 
the  probate  court  was  void,  and  that  the 
court  had  no  Jtirlsdictlon  In  the  premises,  in 
consequence  of  the  failure,  to  give  the  no- 
tice required  by  law  of  the  bearing  upon  the 
petition  to  sell  the  real  estate  in  question; 
and,  as  such  order  was  void,  that  the  whole 
proceedings  relating  to  the  sale  were  void 
for  want  of  jurisdiction,  and  could  not  be 
validated  by  the  curative  act  passed  March 
28,  1890,  (section  3066,  Gen.  St.)  It  becomes 
Important,  therefore,  to  Inquire  when  and 
how  the  probate  court  acquired  jurisdiction 
of  the  estate.  Section  1444  of  the  1881  Code 
provided  that  the  administrator,  upon  his 
qualification,  should  have  a  right  to  the  Im- 
mediate possession  of  the  estate  of  the  de- 
ceased, both  real  and  personal;  and  we  are 
of  the  opinion  that,  upon  the  appointment 
and  qualification  of  the  administrator,  the 
probate  court  acquired  jurisdiction  of  the  es- 
tate for  the  purposes  of  administration.  It 
follows  that  the  court  did  have  jurisdiction 
of  the  estate,  and  its  action  could  not  be 
void  for  want  of  Jurisdiction.  It  Is  true,  the 
law  tben  provided,  in  relation  to  sales  of 
real  estate,  that  a  petition  should  first  be 
presented  to  obtain  an  order  therefor,  and  a 
citation  Issued  thereon,  notifying  parties  in- 
terested to  appear  at  the  time  set  for  the 
hearing.  Bnt  could  not  the  legislature  have 
dispensed  with  this  petition?  It  seems  to  us 
unquestionably  the  legislature  had  such  pow- 
er, OS  the  court  acquired  jurisdiction  of  the 
estate  by  the  appointment  and  qualification 
of  the  administrator,  and,  the  administra- 
tion of  an  estate  being  a  proceeding  in  rem, 
the  legislature  could  hare  provided  for  a 


sale  of  the  lands  without  any  petition  or  no- 
tice whatever.  If  this  Is  true,  the  legisla- 
ture could  thereafter  pass  the  statute  in 
question,  validating  sales  where  no  petition 
had  been  filed,  when  the  particular  things 
therein  specified  appear.  It  is  therefore  Im- 
material whether  this  petition  in  question, 
and  the  citation  to  appear  at  the  bearing 
thereon,  were  void  In  consequence  of  the 
failure  to  give  the  prescribed  notice,  or  for 
any  reason.  The  respondents'  title  can  safe- 
ly rest  on  the  subsequent  proceedings  and 
the  curative  act  aforesaid,  under  the  conced- 
ed facts  in  the  case.  Therefore,  the  peti- 
tion for  a  rehearing  is  denied. 

DUNBAR,  C.  J.,  and  HOYT,  STILES,  and 
ANDERS,  JJ.,  concur. 


RUSSELL  V.  CITY  OF  TACOMA 
(Supreme  Court  of  Washington.    Jan.  26, 1894.) 

MuNICIPAt,  COKPORATIONS— ImPKOVBMBNT  OP  CiTT 

Fakk — Nkoliobxce  OP  Opficers— Liability  or 

CiTT 

Where  a  dty  having  power  to  Improve 
parks,  and  to  regulate  the  use  thereof.  Is  mere- 
ly licensed  by  the  owner  of  land  to  occupy  it 
as  a  park,  it  is  not  liable  to  a  person  injured  by 
the  negligence  of  its  officers  while  engaged  in 
improving  such  park. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  John  Russell  against  the  city  of 
Tacoma  for  personal  injuries  caused  by  de- 
fendant's negligence.  From  a  judgment  for 
defendant,   plalntlfT   appeals.     Affirmed. 

Heilig  &  Hartman  and  Wiley  &  Bostwlck, 
for  appellant.  P.  H.  Murray,  City  Atty.,  and 
DooUttle  &  Fogg,  for  respondent 

ANDERS,  J.  The  dty  of  Tacoma  is  a  city 
of  the  first  class.  Its  charter  was  framed 
and  adopted  In  accordance  with  the  provi- 
sions of  the  act  of  the  legislature  entitled  "An 
act  to  provide  for  the  government  of  cities 
having  a  population  of  tiventy  thousand  or 
more  inhabitants,  and  declaring  an  emer- 
gency," approved  March  24,  1890.  Cities  or- 
ganized imder  this  act  are  empowered  to 
"lay  out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  plank,  establish  grades,  or  oth- 
erwise Improve  streets,  alleys,  avenues,  side- 
walks, wharves,  parks,  and  other  public 
grounds,  and  to  regulate  and  control  the  use 
thereof;"  and  these  provisions  of  the  statute 
are  incorporated  Into,  and  are  a  part  of,  the 
city  charter.  By  an  act  of  congress  ap- 
proved December  17,  1888,  there  was  granted 
to  the  city  of  Tacoma  a  license  to  occupy  and 
control  for  the  purposes  of  a  public  park,  for 
the  use  and  benefit  of  the  citizens  of  the 
United  States,  and  for  no  other  pui-poses 
whatever,  a  certain  described  tract  of  Uiud 
known  as  "Point  Defiance  Park."'  Tliis 
license  Is  subject  to  the  condition  expressed 
in  the  act  that  the  United  States  m'ay  take 
possession  of  and  occupy  said  \si^  or  any 
Jigitized  by  VjOOQIC 
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part  tbereof,  for  mOltiiry  or  other  purposes, 
wbeneyer  the  proper  officers  of  the  United 
States  may  see  fit  to  do  so.  The  charter  of 
the  dty  of  Taeoma  provides  for  a  board  of 
park  commissioners,  consisting  of  five  mem- 
bers, to  be  appointed  by  the  mayor  and  con- 
firmed by  the  city  council;  and  It  is  made 
the  duty  of  the  board,  subject  to  such  rules 
and  regulations  as  the  city  council  may  by 
ordinance  prOyide,  among  other  things,  to 
take  charge  of  and  exercise  control  over  all 
parks  belonging  to  the  city;  to  make  report 
to  the  city  council,  from  time  to  -time,  re- 
garding the  condition  of  the  parks;  and  to 
recommend  appropriations  by  the  council  for 
the  ImproTement  of  the  parks,  and,  when 
such  appropriations  hare  been  made,  exi>end 
the  same  In  such  Improvements,  but  no  mem- 
ber of  said  commission  shall  have  power  to 
create  any  debt,  obligation,  claim,  or  liability 
except  with  the  express  authority  of  said 
commission,  conferred  at  a  meeting  thereof 
duly  convened  and  held;  to  make  such  rules 
and  regulations  in  regard  to  the  use  of  the 
paries  as  shall  best  subserve  the  interests  of 
the  public;  and,  generally,  to  do  all  things 
necessary  and  proper  to  secure  for  the  putt- 
lie  the  free  use  and  enjoyment  of  said  parks. 
While  the  board  of  park  commissioners  were 
In  possession  of  Point  Defiance  park,  and 
were  improving  the  same  for  park  purposes, 
appellant  was  injured  by  an  explosion  of 
giant  powder  and  dynamite,  which  occurred 
In  a  building  erected  thereon  by  the  commis- 
sioners. It  appears  that,  at  the  time  of  the 
explosion,  the  appellant  was  a  laborer,  under 
the  control  of  a  foreman  employed  by  some 
one  connected  with  the  board  of  pnrk  com* 
missioners,  and  that  the  powder  and  dyna- 
mite which  exploded  were  stored  In  a  build- 
ing used  for  the  purposes  of  a  blacksmith 
shop,  and  for  storing  tools.  The  blacksmith 
was  engaged  In  sharpening  tools,  and  the  ex- 
plosives were  Ignited  by  sparks  from  his 
forge  or  anvil.  This  action  was  brought  to 
recover  damages  for  Injuries  to  the  person 
and  property  of  the  appellant,  alleged  to 
have  been  caused*  by  the  carelessness  and 
negligence  of  the  city  in  thus  storing  dnnger- 
ons  explosives  in  the  place  above  mentioned. 
The  court  below  held  that  the  city  was  not 
liable,  and  dismissed  the  action,  and  plaintiff 
appeals. 

The  only  qufstlon  necessary  to  be  deter- 
mined is  whether  the  city  is  liable  for  mal- 
feasance or  misfeasance  of  its  officers  while 
employed  in  the  prosecution  of  a  public  work 
of  the  character  of  the  one  under  considera- 
tion. It  is  contended  by  the  learned  counsel 
for  the  appellant  that  the  board  of  park 
commissioners,  while  engaged  in  this  work, 
were  but  agents  of  the  city,  and  that  the 
work  Itself  was  but  a  private  enterprise^ 
undertaken  by  the  city  for  its  own  benefit; 
and,  if  this  be  true,  there  Is  no  doubt  tlmt  the 
dty  is  liable  to  the  same  extent  that  a  private 
corporation  or  individual  would  be  liable 
under  the  same  circumstances.    As  support- 


ing the  appellant's  eontmtlon 
provement  of  Point  Defiance  i 
Improvement  of  mere  local  cone 
merely  the  Interests  of  the  mm 
are  cited  to  the  case  of  State 
kardt,  decided  by  the  supreme 
state  of  Missouri,  and  reported 
47.  It  appears  from  an  examin 
case  that  the  city  of  St  Louis  w 
of  Forest  park,  and,  under  the 
It  by  law,  was  attempting  to  let 
of  it  for  the  sale  of  Intoxicatinj 
other  refreshments  at  the  park, 
were  Instllated  by  the  attome: 
the  name  of  the  state,  to  prei 
from  so  doing,  and  the  court  I 
relation  to  the  property  In  ques 
discretionary  control  of  the  dt 
must  be  regarded  as  a  matter  ol 
concern,  as  held  and  owned  by 
in  its  political  or  governmental 
in  a  quasi  private  capacity,  ii 
mimlclpal  authorities  act  exclna 
benefit  of  the  corporation  wb 
they  represent"  We  have  no  < 
correctness  of  that  decision,  and 
were  the  same  in  the  case  at  b 
would  be  cheerfully  recognized 
tbority  in  favor  of  the  app^ 
tion.  But,  in  one  respect  at  least 
this  case  are  essentially  dlff^en 
city  was  the  owner  of  the  pa 
leasing  it  for  its  own  private  en 
this  case  the  city  of  Taeoma  Is  n 
of  Point  Defiance  park,  and  ha 
in  It  whatever,  excepting  a  Ucei 
and  control  it  for  the  purposes 
paric 

It  Is  frankly  conceded  on  b 
appellant  that  if  the  acts  complr 
not  proprietary  merely,  but  pul 
ernmentaU  the  city  is  not  Uabl 
tion.  While  it  is  not  always  e 
the  line  between  the  public  or  i 
and  private  powers  of  mtmlcl 
tions,  we  think  the  respondent 
the  facts  in  this  case,  in  in 
park,  was  exercising  a  power 
conferred  upon  It  for  the  publ 
not  for  private  corporate  advi 
this  being  so,  it  Is  not  liable 
or  omissions  of  its  officers  in 
Murtaugh  v.  City  of  St  Louis, 
Hart  V.  Brldgeford,  18  Blatchf. 
Richmond  v.  Long,  17  Grat  3 
New  Haven,  40  Conn.  72;  Ha 
70  N.  Y.  459;  Tlndley  v.  Salei 
171;  Howard  v.  City  of  Woro 
27  N.  E.  11;  Curran  v.  City  ol 
Mass.  505,  24  N.  B.  781;  Sherbo 
Co..  21  Cal.  lia  In  Mnrtaugl 
St  Louis,  supra,  it  was  sought 
city  of  St  Louis  respond  in  dai 
Jury  to  a  nonpaying  patient,  a 
negligence  of  hospital  officers  { 
and,  in  speaking  of  the  nonllabll 
Ipal  corporations  for  the  acts  of 
and  agents,  the  court  declared  tl 
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suit  of  the  anttaMltiea  as  follows:  "Where  the 
officer  or  servant  of  a  municipal  coi-x)oration 
la  in  the  exercise  of  a  power  conferred  upon 
the  corporation  for  Its  private  benefit,  and 
Injury  ensues  from  the  negligence  or  mis- 
feasance of  such  officer  or  servant,  the  cor- 
poration Is  liable,  as  In  the  case  of  private 
corporations  or  parties;  bat  when  the  acts 
or  omissions  complained  of  ware  done  or 
omitted  In  the  exercise  of  a  corporate  fran- 
chise conferred  upon  the  corpwatlon  for  the 
public  good,  and  not  for  private  corporate 
advantage,  then  the  corporation  Is  not  liable 
for  the  coilseciuences  of  such  acts  or  omis- 
sions on  the  part  of  Its  officers  and  servants." 
The  same  doctrine  was  enunciated  in  other 
cases  above  cited;  and  in  Mead  t.  New 
Haven  It  was  accordingly  held  that  the  city 
was  not  liable  for  the  negligence  of  an  In- 
spector of  steam  boilers;  and  In  Ham  r. 
Mayw,  that  the  clt7  was  not  liable  for  the 
negligence  «f  servants  employed  by  the  de- 
partment of  puUic  Instruction.  In  Tlndley 
V.  Salem,  it  was  held,  upon  an  elaborate  re- 
view of  the  authorities,  that  the  defendant 
city  was  not  liable  for  the  negligence  of  Its 
servants  in  dischaxging  fireworks  which  were 
purchased  and  used  for  the  purposes  of  a  pub- 
lic celebration.  In  Howard  ▼.  Worcester  die 
plaintiff  was  injured  by  the  negligent  blast- 
ing of  rock  In  excavating  the  foundation  for 
a  public  schoolhouse,  and  the  court  held  that, 
as  the  work  was  purely  a  benefit  to  the 
public,  no  liability  was  thereby  created 
against  the  city.  See,  also,  Condict  v.  Jersey 
City,  46  N.  J.  Law,  167;  Bryant  v.  City  of 
St  Paul.  33  Minn.  289,  23  N.  W.  220;  and 
Barney  v.  Lowell,  98  Mass.  570.  Upon  the 
liability  of  towns  for  defects  in  their  public 
commons,  the  supreme  court  of  Massachu- 
setts, In  Clark  v.  Waltham,  128  Mass.  567, 
said:  "The  plaintiff  was  injured  while  travel- 
ing upon  a  public  park,  having  footpaths 
across  it,  which,  it  is  allied,  the  defendant 
had  negligently  suffered  to  be  out  of  repair 
and  imsafe.  The  park  was  conveyed  to  the 
town  upon  the  condition  that  it  should  'for- 
ever after  be  kept  open  as  and  for  a  common, 
for  the  use  of  said  Inhabitants  of  the  town 
of  Waltham.'  By  accepting  the  deeds  of 
conveyance,  the  town  agreed  to  the  condi- 
tion, and  therefore  holds  the  park  for  the 
u.se  of  the  public.  It  has  constructed  foot- 
paths and  walks  over  the  park  in  various 
directions,  but  these  paths  were  not  a  port 
of  the  system  of  highways.  They  were  not 
laid  out  as  public  ways,  and  the  town  is  not 
liable,  under  the  statutes  respecting  high- 
ways or  townways,  for  any  defect  or  want 
of  repair  which  may  exist  in  them.  Oliver 
T.  Worcester,  102  Mass.  489;  Oould  v.  Bos- 
ton, 120  Mass.  300.  Nor  can  the  town  be 
held  liable  upon  the  ground  that  It  negligent- 
ly suffered  a  dangerous  place  to  exist  In  the 
park,  and  failed  to  give  proper  notice  to  per- 
sons using  the  park  by  Its  invitation  or 
license.  It  holds  the  park,  not  for  its  own 
profit  <h:  emolument,  but  for  the  direct  and 


immediate  use  of  the  public.  If  it  can  be 
said  that  there  Is  any  duty  In  the  town  to 
construct  paths  over  It,  or  to  keep  sudi 
paths  In  repair.  It  is  a  corporate  duty.  Im- 
posed upon  It  as  the  representative  and  agent 
of  the  public,  and  for  the  public  benefit  For 
a  breach  of  such  a  duty,  a  private  action 
cannot  be  maintained  against  a  town  or  city, 
unless  such  action  is  given  by  statute." 
Other  reasons  are  urged  by  counsel  for  re- 
spondent for  sustaining  the  judgment  of  the 
lower  court,  but,  as  what  we  have  said  dis- 
poses of  the  case,  it  is  not  necessary  to  dis- 
cuss the  points  made.  The  judgment  Is  af- 
firmed. 

DDNBAB,  O.  J.,  and  HOYT  and  STILBS, 
JJ.,  concur. 


EICHHOLTZ  T.  HOLMSa 
(Supreme  Court  «f  Washington.    Jan.  16,  1804.) 
FaiLUnuLXHT  Convbtanois — Eitowledob  or  Fub- 

CHA8BR — IlTBTRUCTIONS. 

1.  In  an  action  by  creditors  to  set  aside  a 
Bale  of  their  debtor's  property  as  fraudulent,  an 
instmction  that  the  purchaser  Is  not  affected  by 
his  knowledge  of  the  seller's  intent  to  defraud 
hia  creditors,  "if  he  took  the  property  in  good 
faith,  in  payment  of  an  honest  debt"  is  not  ob- 
jectionable as  upholding  the  sale  even  If  the 
value  of  the  property  exceeded  tiie  amount  of 
the  debt     Hoyt  and  Stiles,  JJ.,  dissenting. 

2.  An  Instruction  upholding  a  sale  in  spite 
of  the  purchaser's  knowledge  that  it  was  made 
with  intent  to  defraud  the  seller's  creditors,  and 
of  the  inado(iuacy  of  the  consideration,  is  harm- 
le.s9  error,  when  the  jury  finds  specially  that 
the  purchaser  had  no  knowledge  of  the  seller's 
Intention.     Hoyt  and  Stiles,  JJ.,  dissenting. 

3.  A  finding  by  the  jury  that  the  considera- 
tion of  the  sale  equaled  the  value  of  the  prop- 
erty will  be  set  aside  on  appeal,  where  the  un- 
disputed evidence  of  both  the  purchaser  and 
the  seller  shows  that  the  property  was  worth 
one-third  more  than  was  paid  for  it 

Appeal  from  superior  court,  Cowlitz  coun- 
ty;  N.  H.  Bloomfield,  Judge. 

Replevin  by  L.  B.  Eichholtz  against  Ben 
Holmes.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Andrew  F.  Burleigh  and  X  B.  Lilly,  for 
appellant  M.  B.  BUllnga  and  B.  W.  Ross, 
for  respondent 

DUNBAB,  G.  J.  This  la  an  action  of  re- 
plevin brought  by  respondent,  L.  B.  Blch- 
holtz,  against  Ben  Holmes,  sheriff  of  Cow- 
litz county,  to  recover  the  possession  of  cer- 
tain property  which  had  been  levied  upon  by 
the  sheriff  aforesaid  as  the  property  of  re- 
spondent's father,  one  G.  S.  Elchholtz,  in  an 
action  by  the  Oregon  Improvement  Company 
against  the  said  C.  S.  Elchholtz.  The  con- 
tention of  the  appellant  Ifi  that  the  alleged 
sale  from  Elchholtz,  father,  to  Elchholtz,  son, 
was  in  fraud  of  appellant's  rights.  The  ac-  • 
tual  question  at  issue  In  the  case  was  wheth- 
er or  not  the  respondent  was  a  bona  fide 
piirchaser  of  the  property.  After  the  trial  of 
the  case,  among  other  things,  the,~court  In-t 
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Btracted  the  Jury  as  foUows:  "Yoa  are  In- 
structed that  when  a  person  purchases  per- 
sonal property  with  the  knowledge  that  his 
vendor  Intends  by  the  sole  to  defraud  or  de- 
feat his  creditors,  or  hinder  or  delay  them 
In  the  collectlQu  of  their  debts,  such  pur- 
chaser will  not  be  affected  if  he  takes  the 
property  in  good  faith  In  payment  of  an  hon- 
est debt  Such  a  creditor  violates  no  law, 
when  he  takes  payment  of  his  debt,  although 
he  knows  that  the  other  creditors  are  thereby 
deprived  of  the  means  of  collecting  their 
own  equally  meritorious  claims."  It  is  claim- 
ed by  the  appellant  that  under  this  Instruc- 
tion, if  the  Jury  believed  that  any  sum  what- 
ever was  due  from  the  father  to  the  son  In 
this  case,  If  only  five  dollars,  and  that  the 
property  was  transferred  to  satisfy  such 
debt,  then  it  would  be  valid  as  against  the 
creditors,  even  though  the  fraudulent  at- 
tempt should  be  known  to  the  son.  We  do 
not  think  that  the  instruction  complained  of 
will  warrant  this  construction,  but  that  the 
Jury  would  understand  from  the  expression, 
'If  he  takes  the  property  in  good  faith  In  the 
payment  of  an  honest  debt,"  that  reference 
was  made  only  to  the  amount  of  property 
sufficient  to  pay  the  debt  This,  It  seems  to 
us,  is  the  more  natural  construction  to  place 
upon  the  language  used.  Tlie  testimony  in 
this  case  shows,  or  at  least  It  seems  to  have 
shown  to  the  satisfaction  of  the  Jury,  that 
there  was  an  actual  sale  of  the  property  from 
the  f&ther  to  the  son;  and  in  answer  to  spe- 
cial interrogatories  the  Jury  foimd  that  the 
value  of  the  property  at  the  time  of  the  al- 
leged sale  was  $300,  and  that  the  amount 
paid  by  the  son  to  his  father  for  the  same 
was  the  sum  of  $300;  so  that,  even  conced- 
ing the  correctness  of  the  construction  placed 
upon  the  instruction  by  appellant,  it  would 
be  rendered  harmless  by  these  findings  of  the 
Jury.  But  it  is  contended  by  the  appellant 
that  the  finding  of  the  ivry,  so  far  as  the 
value  of  the  property  is  concerned,  Is  abso- 
lutely without  foundation,  and  a  perusal  of 
the  testimony  satisfies  us  that  such  conten- 
tion Is  correct,  for  there  Is  not  a  syllable  of 
testimony  gohig  to  show  the  value  of  the 
property  to  be  $300.  On  the  contrary,  all 
the  evidence  there  is  on  the  subject  of  the 
value  is  that  of  the  father  and  the  son;  one 
of  them  testifying  that  the  property  was 
worth  $490,  and  the  other  that  it  was  worth 
$450.  This  corresponds  with  the  allegations 
of  the  complaint,  also,  and  In  the  face  of  this 
testimony,  absolutely  uncontradicted  by  any 
other,  that  particular  finding  of  the  Jm-y 
seems  to  be  entirely  without  warrant. 

However,  there  is  another  special  finding 
of  the  Jury,  viz.  that  L.  B.  Eicbholtz,  at  the 
time  of  the  alleged  ^ale  to  him  In  March,  did 
not  know  that  the  conveyance  was  made  with 
.intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  his  father.  While  the  finding  in  this 
case  may  not  seem  to  us  to  be  Justified,  con- 
sidered with  reference  to  the  wel^t  of  the 
testimony,  yet  there  was  testimony  on  that 


subject  which,  U  the  Jury  believe* 
entitle  them,  as  a  legal  proposltii 
der  the  special  verdict  aforesaid,  a 
was  one  of  the  controversies  in  th< 
ceming  which  the  testimony  was 
It  was  the  special  province  of  the 
termine  that  fact  In  the  case,  and, 
termlned  it,  we  do  not  feel  Justll 
turbing  their  verdict    In  the  Ug 
special  finding,  we  say  that,  con 
pellant's  contention  to  be  true,  it  i 
ly  appears  that  the  instruction  wai 
for  the  purchaser  was  without  tbe 
that  the  vendor  Intended  by  tbe 
feat  or  defraud  bis   creditors, 
thing  may  be  said  of  .the  alleged  e 
court  in  refusing  to  give  instruct 
and  11,  asked  by  the  defendant 

The  other  Instructions  asked  I 
fendant  were  more  In  the  form  of 
than  instructions,  and  all  of  them 
think  properly  stated  the  law  wer 
the  court  on  its  own  motion,  thoi 
ferent  phraseology,  and  we  think 
was  a  fair  statement  of  tbe  law 
the  case.  Tba  Judgment  wIU  th 
afiirmed. 

ANDEBS  and  SCOTT,  JJ.,  eonci 

HOYT,  J.,   (dissenting.)     I  am 
agree  with  tbe  conclusions  of  th 
in  the  foregoing  opinion.     The 
complained  of  by  appellant,  and 
said  opinion,  while  perhaps  capa 
construction  given  It  by  the  ma: 
such  as  to  equally  warrant  the  o 
contended  for  by  the  appellant 
so,  it  Is  impossible  to  say  how  the  J 
stood  it     Hence,  it  was  not  such 
tion  as  the  appellant  was  entitled 
lated  to  one  of  the  most  vital  qi 
the  case,  and  he  was  entitled  to  hi 
dve,  unambiguous  instruction  as 
relating  thereto.     If  he  did  not  gi 
entitled  to  a  reversal  of  the  Judgm 
it  affirmatively  appears   that  he 
have  been  injured  by  the  error  oi 
in  that  regard.    It  is  conceded  thi 
Ing  of  the  Jury  as  to  the  value  oi 
erty  having  been  only  $300  was  c 
supported  by  the  proofs,  and  thi 
reason  such  finding  must  be  dlsre 

The  other  reason  suggested  wh 
stmctlon  could  not  have  Injured 
lant  was  that  the  Jury  specially  i 
the   respondent  had   no   knowled 
fraudulent  intent  of  his  father  at  t 
purchased  tbe  property.     In  my  o 
finding  is  not  sufficient  to  show  tl 
pellant  was  not  injured  by  the 
above  referred  to.     It  is  in  no  ma 
to  appear  therefrom  that  the  Jury 
at  the  general  verdict  might  not 
Infiuenced  by  their  understanding 
struction.     It  is  a  fact  well  knt 
who  have  had  anytliing  to  do  with 
they  usually  arrive  at  thebr  genei 
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first,  and  then  answer  the  special  interroga- 
tories submitted  to  them,  and  In  so  doing  so 
resolre  every  doubtful  question  of  fact  as 
to  sustain  the  general  rerdlct. 

There  Is  another  reason  why  I  think  ap- 
pellant is  entitled  to  a  new  trial  The  prac- 
tically undisputed  proofs  showed  that  at  the 
time  respondent  purchased  the  property  there 
was  at  most  only  an  unsettled  account  be- 
tween hlmsdf  and  his  father,  on  which  there 
was  due  not  to  exceed  $200.  It  further  ap- 
pears that  at  the  time  of  such  purchase  this 
Indebtedness  was  not  wiped  out,  but  Instead 
thereof  a  note  for  $300  was  given  in  full  pay- 
ment for  the  property.  For  this  reason  It 
seems  to  me  that  many  of  the  instructions 
given  by  the  court  were  inapplicable  to  the 
evidence  submitted  to  the  Jury,  and  had  a 
tendency  to  mislead,  unless  they  had  been 
supplemented  by  fmrther  Instructions  in  the 
line  of  the  requests  made  by  appellant,  and 
refused  by  the  court  I  think  that  Justice 
demands  a  reversal  of  the  Judgment,  and  a 
new  trial 

STILES,  J.,  concurs. 


STATE  ex  rd.  DE  BAOKIN  v.  ALLEN  et  al. 

Connty  CommisBioners. 
(Supreme  Court  of  Washington.  Jan.  29, 1894.) 
NEwePAPERS— CousTT  Pbintirq — Mandamus. 
Gen.  St.  I  2936,  requires  the  rounty  com- 
misaioners  to  let  advertisiniT  sod  publication  of 
notices  to  the  publisher  of  a  weekly  paper,  who 
is  the  best  and  lowest  responsible  bidder,  con- 
•ideriDg  circnlation.  The  commissioners  award- 
ed the  printing  to  relator's  paper,  as  per  bid  on 
file,  as  being  the  best  and  lowest  bidder,  pro- 
vided that  the  proprietor  should  make  a  con- 
tract as  by  law  provided,  and  give  a  good  bond. 
Later,  they  rescinded  the  former  order,  and 
awarded  the  printing  to  another,  though  mean- 
time relator  had  tendered  several  forms  of  con- 
tract, and  a  bond,  which  were  ail  refused. 
Held,  that  relator  was  not  entitled  to  manda- 
mus; his  remedy,  if  any,  being  by  appeal.  An- 
ders and  Stiles,  J  J.,  concur  in  result;  holding 
that  relator's  bid  was  defective,  and  no  basis 
for  a  valid  acceptance. 

Appeal  from  superior  court,  Lincoln  coun- 
ty;   Wallace  Mount,  Judge. 

Mandamus,  on  relation  of  Samuel  E.  De 
Rackln,  to  L.  V.  Allen,  M.  F.  LafoUette,  and 
John  Moylan,  commissioners  of  Lincoln 
county.  Writ  denied.  The  state  appeals. 
Affirmed. 

N.  T.  Caton  and  David  Higgins,  for  the 
State  a  H.  Neal,  Pros.  Atty.,  J.  W.  Mer- 
rltt,  and  R.  K.  McC!omb,  for  respondents. 

HOYT,  J.  By  this  proceeding,  relator 
sought  to  compel  the  board  of  county  com- 
missioners of  Lincoln  county  to  enter  into 
a  contract  with  him  for  the  county  printing 
for  the  year  ending  June  SO,  1894.  The  su- 
perlcMr  court  sustained  a  demurrer  to  the  al- 
ternative writ  and  petition,  and  dismissed 
the  proceeding,  and  from  its  Judgment  there' 
on  this  appeal  Is  prosecuted. 
v.SSr.no.e— 39 


It  appears  from  the  petition  contained  In 
the  record:  That  the  relator  had  put  In  a 
bid.  In  due  form,  for  the  county  printing  to 
be  let  by  the  board  of  county  commissioners, 
as  provided  In  section  2936  of  the  General 
Statutes.  That  on  the  4th  day  of  May  the 
'  board  made,  and  caused  to  be  entered  of 
record,  an  order  in  substantially  the  follow- 
ing form:  "In  the  Matter  of  the  County 
Printing  for  the  Year  Beginning  July  1, 1893. 
The  board,  having  examined  the  various 
bids  for  same,  hereby  awards  said  printing 
to  the  Lincoln  County  Democrat,  as  per  bid 
on  file  with  this  board,  that  paper  being  the 
best  and  lowest  bidder  therefor:  provided, 
however,  that  the  proprietor  of  said  paper 
enter  into  a  contract  as  required  by  law  for 
doing  the  same,  and  give  a  good  and  suffi- 
cient bond  for  the  faithful  performance  of  the 
work."  That  the  relator  was  the  proprietor  of 
the  paper  named  In  said  order.  It  further  ap- 
pears from  the  record  that  on  the  15th  day 
of  May,  1893,  the  board  entered  another  or- 
der, which  in  terms  rescinded  and  repealed 
the  one  above  set  ont,  and  awarded  the 
county  printing  to  another  paper.  Between 
the  entry  of  the  first  order  and  of  the  sec- 
ond one,  relator  bad  tendered  to  the  board 
of  county  commissioners  several  different 
forms  of  contracts  executed  by  himself,  and 
asked  that  one  of  them  be  executed  by  the 
board  of  county  commissioners.  He  also 
tendered  a  bond,  and  asked  that  it  be  ap- 
proved. None  of  the  contracts  tendered  by 
relator  seemed  to  satisfy  the  board,  and 
they  refused  to  sign  any  of  them.  They 
also  refused  to  approve  the  bond.  Two 
principal  questions  are  presented  for  our 
decision:  (1)  Was  the  order  of  May  4th  such 
a  final  conclusion  of  the  letting  of  the  county 
printing  that  the  board  had  no  Jurisdiction 
to  interfere  with  said  CM-der?  And  (2)  had 
the  relator  a  remedy  by  appeal  fo  the  su- 
perior court? 

As  to  the  first  proposition,  the  form  of 
the  order  entered  by  the  board  shows  that 
It  did  not  consider  it  a  final  determination 
of  its  duties  In  reference  to  the  award  of 
the  prlnttng.  The  language  thereof  would 
warrant  the  conclusion  that  the  board,  in 
making  It,  had  only  Intended  to  pass  upon 
the  question  of  the  relative  merits  of  the 
bids,  as  such,  and  had  reserved  the  ques- 
tions of  the  responsibility  of  the  bidder,  and 
of  the  exact  tetma  of  the  contract,  for  fur- 
ther consideration.  If  the  order  should  be 
thus  construed,  it  would  follow  that  the 
board  retained  sufficient  Jurisdiction  over 
the  subject-matter  to  rescind  the  order,  If, 
before  the  contract  was  entered  into,  or  the 
bond  was  approved,  they  came  to  the  con- 
clusion that  the  relator  was  not  in  tact  the 
lowest  and  best  bidder.  This  would  give 
It  Jurisdiction'  to  enter  the  order  of  May  15th. 
Not  only  would  it  have  this  Jurisdiction  by 
reason  of  the  reservation  In  the  order  of 
May  4th,  but,  in  our  opinion,  it  would  have 
had  such  Jurisdiction,  however  absolute  the 
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form  of  said  order,  If  the  rescission  was 
made  before  a  contract  was  entered  into,  or 
anything  done  to  establlsli  the  rights  of  the 
parties,  further  than  the  entry  of  said  order. 
A  fair  construction  of  the  section  under 
wliich  the  board  of  county  commissioners 
are  required  to  l«t  the  county  printing  con- 
templates that  there  should  be  a  contract 
entered  into,  and  until  this  has  been  done 
the  order  of  the  board  in  accepting  any  par- 
ticular bid  does  not  constitute  conclusive 
action  on  its  part  If  this  section  were  not 
so  construed,  the  advertisement  for  bids 
would  have  to  set  out  all  the  details  necessa- 
ry in  a  contract,  and  before  action  was 
talien  upon  the  bids  a  bond  would  have  to 
be  furnished,  so  that,  in  the  order  accepting 
the  bid,  there  could  also  be  included  an 
order  approving  the  bond.  In  our  opinion 
the  statute  does  not  contemplate  that  the 
bidder  shall  put  in  any  bond  until  after  an 
award  has  been  made,  and  then  the  success- 
ful bidder,  alone,  is  required  to  put  in  a 
bond.  If  this  I>e  so,  it  must  follow  that  the 
acceptance  of  the  bid  does  not  complete  the 
transaction,  for  something  further  is  rc- 
qulrevd  before  the  Btatut(»7  provisions  have 
been  complied  with,  to  wit,  the  furnishing 
and  approval  of  the  t>ond  of  the  successful 
bidder;  and,  if  he  does  not  comply  with  the 
order  of  the  board  in  that  regard,  there  can 
be  no  doubt  that  it  would  have  the  right  to 
rescind  the  acceptance  of  his  bid,  and  pro- 
ceed under  the  statute  to  make  another 
award.  The  order  of  May  15th  having  been 
made  with  Jurisdiction,  it  must  have  force 
until  reversed  by  the  board  itself,  or  by 
some  revisory  power.  The  proceeding  by 
mandamus  can  give  the  court  no  jurisdiction 
to  reverse  or  In  any  manner  affect  such 
order,  if  It  was  entered  by  the  board  in 
reference  to  a  subject-matter  as  to  which  it 
still  had  jurisdiction. 

What  we  have  said  furnishes  sufllcient  rea- 
son for  the  decision  of  the  lower  court,  but 
we  are  also  satisfied  that  the  mandamus  was 
properly  denied  for  the  reason  that  there  was 
an  ample  remedy  by  appeal.  No  satisfac- 
tory reason  has  been  suggested  upon  the 
argument  why  the  relator  might  not  have 
availed  himself  of  the  provisions  of  the  stat- 
ute is  that  regard.  That  an  appeal  will 
lie  from  orders  of  this  kind  was  ruled  by 
tWs  court  in  Baum  ▼.  Sweeny,  5  Wash.  712, 
32  Pac.  778.  The  judgment  of  the  superior 
court  most  be  affirmed. 

SCX)TT,  J.,  concurs. 

DUNBAR.  C.  J.  I  concur  in  the  result,  be- 
cause I  think  there  was  a  plain  and  adequate 
remedy  by  appeal,  but  I  do  not  place  the 
same  construction  on  section  2936  of  the 
General  Statutes  as  do  my  brothers  in  the 
majority  opinion.  The  consideration  of  the 
whole  section  clearly  satisfles  me  that  no 
speclol  contract  is  therein  contemplated,  and 
that  none  should  have  been  demanded  of  the 


successfnl  bidder.  The  speclflci 
published;  the  publishers  on  the  i 
therein  contained  base  their  oalenU 
make  their  respective  bids;  and 
bids  the  county  commissioners 
award,  and  they  are  not  autboriz 
statute  to  take  into  consideratloi 
thing  outside  of  the  bid.  That 
tlon  Is  the  circulation  of  the  papei 
The  questioD  of  respomaibillty  is  pr 
by  the  bond.  If  the  required  be 
forthcoming,  that  eoAa  the  consld 
that  biddor.  In  this  case  the  boa 
upon  all  of  these  questions.  Tl 
that  appellant  was  the  lowest  aad 
der,  and  the  award  was  made  to 
offer  was  made  and  axsc^ted.  Thli 
to  me,  made  a  complete  contract, 
contract,  and  all  the  contract,  coi 
by  the  statute:  and,  when  the  app 
vided  a  good  and  sufficient  bond, 
right  to  have  It  approved.  It  apE 
the  orgumeat  in  this  case  that  Vbe 
not  refuse  to  approve  the  bond  b 
bond  Itself  was  not  ample  and  si 
every  way,  but  because  appellant 
ent^  into  such  a  contract  as  suited 
concerning  work  which  was  not  pr 
in  the  bid.  Every  character  of  \ 
be  presumed  to  have  been  calle< 
contemplated  In  the  bid,  or  dse  tl 
bids  amounts  absolutely  to  nothln 
such  a  construction  of  the  law  1 
can  make  no  estimate  upon  which 
bid,  for  it  can  be  plainly  seen  th 
ceptance  of  the  bid  wUl  not  depen< 
character  of  the  proposition  In  ans 
call,  but  will  depend  upon  some  pi 
tract  which  the  bidder  must  mak< 
commissioners  with  reference  to 
contemplated  by  the  bid,  and  ( 
which  there  can  be  no  competJUoii 
er  words,  the  call  for  bids  becom« 
pure  and  simple,  and  the  board  c 
contract  to  whom  it  pleases,  and 
terms  It  pleases,  and  the  law  is 
for  any  purpose  whatever.  I  prel 
it  a  construction  which  leaves  it  ■ 
efficacy,  and  which.  It, seems  to  i 
natural  constructl<m  to  be  placed 
language  used. 

ANDERS,  3.  It  is  shown  by  i 
in  this  case  that  the  relator's  bi 
county  printing  was  merely  an  o 
certain  specific  portions  of  such  prl 
ot  charge.  As  to  other  and  equa 
tant  portions,  the  proposal  was  entJ 
It  therefore  seems  to  me  that  be 
file  with  the  clerk  of  the  board 
commlsslonos  such  a  bid  as  the  si 
templates,  and  that  the  (me  he  dl 
not  such  as  the  commissioners  co 
ably  consider  and  act  up<Hi.  As  t 
requires  the  letting  of  the  count} 
as  a  whole,  to  but  one  person,  or 
the  publisher  or  publishers  of  <hi 
per,  the  commissioners  were  not 
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to  accept  a  ttid  for  a  p6rtl(Hi  of  tbe  prlntbift 
merely.  And  this  being  so,  when  they  for- 
mally accepted  the  rdator'a  proposal,  on  the 
4tta  day  of  May,  timy  did  that  wtiich  they 
had  no  authority  to  do,  and  consequently 
were  not  bound  by  that  order,  and  properly 
disregarded  it  thereafter.  I  am  of  the  opin- 
ion, however,  that  If  the  relator  had  filed  a 
pi^er  bid,  and  such  bid  had  beoi  accepted 
by  the  commisBioners,  the  result  would  hare 
been  a  binding  contract  between  -  him  and 
the  board;  but,  harlng  failed  to  do  so^  he 
nad  nothing  before  the  commisaionos  upon 
which  It  was  their  duty  to  act,  and  that  fact 
fully  justified  them  in  rejecting  the  contract 
and  bid  tendered  by  the  relator.  Irrespeo- 
tlve^  therefore,  of  the  reasons  given  In  the 
opinion  of  Mr.  Justice  HOYT,  I  think  tbe 
Judgment  of  the  lower  court  should  be  aX- 
Ormed. 

STXIiBS,  3^  c(»curs  with  ANDBR8,  J. 


WIXiKBS  T.  DAYIBS. 

(Supreme  Court  of  WashiuKton.    Jan.  22,  1884.) 

Ras  Judicata— Pketious  Apfb^i.— Plsadiro— 
ScBooi.  Lands — Improvbmbnts. 

1.  Oen.  St.  I  2146,  requiring  county  com- 
missioners selling  school  lands  to  appraise  the 
value  of  the  lessee's  improvements  thereon,  to 
be  paid  by  the  purchaser  within  30  days,  ooes 
not  require  the  lessee  to  surrender  possession 
before  suing  the  purchaser  for  such  value. 

2.  The  lessee  of  school  land^  sued  to  en- 
Join  the  county  commissioners  from  consum- 
mating a  sale  of  the  lands  without  first  ap- 
praiainK  his  improvements  thereon,  as  reqtiired 
by  law,  and  joined  as  defendant  the  purchaser. 
In  affirming  a  dismissal  of  the  suit  the  sn- 
preme  court  said  that  it  should  feel  inclined 
to  reverse  were  there  no  other  remedy,  but 
that  plaintifF  seemed  to  have  the  option-  of  de- 
fending in  ejectment  or  suing  in  debt;  and 
that  a  court  and  jury  could  fix  the  reasonable 
value  of  the  improvements  as  well  as  the  com- 
missioners. Accordingly,  the  lessee  sued  the 
purchaser  for  such  value.  Held  that,  the  ulti- 
mate relief  sought,  and  the  real  parties  in  in- 
t^eet,  being  the  same,  the  former  decision 
was  conclusive  of  plaintiffs  right  to  bring  the 
suit.    Eoyt,  Jm  dissenting. 

3.  Plaintiff  alleged  facts  which  the  su- 
preme court  had  held,  in  a  former  suit  between 
the  same  parties,  to  constitute  a  canse  of  action, 
and  defendant  answered,  denying  them.  The 
court  granted  defendant  s  motion  to  exclude 
plaintiflrs  evidence  because  he  bad  not  alleged 
a  cause  of  action.  Beld,  that  the  court  could 
consider  such  decision  as  establishing  plaintiff's 
right  to  sue,  aince  it  was  part  of  tbe  court's 
own  records,  and  plaintiff  bad  had  no  chance 
to  plead  it  below,  or  prove  it  under  a  general 
deniaL    Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
Richard  Osbom,  Judge. 

Action  by  P.  8.  Wilkes  against  Griffith 
Davles  for  the  value  of  certain  Improve- 
menta  Judgment  for  defendant  Plaintiff 
appeals.    Reversed. 

For  decision  in  former  sidt,  see  Wilkes  T. 
Hunt.  29  Pac.  830. 

W.  S.  Rdfe,  for  appellant  Flshback,  Elder 
&  Hardin,  for  respondent 


DUNBAR,  a  X  This  was  an  action  at 
law  to  recover  the  alleged  value  of  improve- 
ments on  school  land.  The  plaintiff  alleged 
his  possession  of  said  lands  by  virtue  of  a 
lease  from  the  cotmty  commissioners  of  King 
county,  the  appraisement  of  the  land  by 
the  county  commissioners  under  the  act  to 
provide  for  the  sale  and  leasing  of  school 
lands,  approved  Marcdi  28,  1890,  and  all 
the  Bubsecpient  steiM  taken  by  the  commis- 
sioners under  said  law.  He  alleged  that  the 
defendant  Davles,  was  the  highest  and  best 
Mdder  for  the  land  upon  which  the  plaintlfTs 
Improvements  rested,  and  allegea  that  in  ap- 
praising said  lands  the  comity  commissioners 
of  King  county,  although,  at  the  time,  having 
full  knowledge  and  notice  of  the  fact  that 
plalnUff  had  improvanents  thereon,  and  of 
their  value,  and  that  the  plaintiff  was  the 
owner  at  said  Improvements  and  living  there- 
on, arbitrarllyi  and  without  just  cause,  failed 
and  refused  to  appraise  or  value  the  improve- 
ments made  by  the  plaintiff,  as  aforesaid, 
upon  the  land,  and  failed  and  refused  to 
set  down  tbe  value  of  said  Improvements 
upon  tlie  land  so  appraised,  and  to  report  the 
same,  as  required  by  law.  Tbe  complaint 
also  alleged  the  value  at  tbe  improvements, 
and  asked  for  Judgment  for  that  amount 
The  complaint  Is  a  long  one,  but  we  think 
we  have  stated  sufficloit  of  it  for  the  pur- 
poses of  this  decision.  Upon  the  trial  of 
the  cause  the  defendant  objected  to  tbe  in- 
troduction of  any  testimony  by  the  plaintifl, 
for  the  reason  that  the  complaint  did  not 
state  a  canse  of  action.  The  court  sustained 
the  motion,  and  plaintiff,  standing  on  his 
comidalnt  appeals;  so  that  the  only  ques- 
tion before  the  court  is  the  suffldency  of  the 
complaint 

The  first  and  main  contention  for  the  re- 
spondent Is  that  the  plaintiff,  being  In  pos- 
session of  the  improvements,  not  having  de- 
livered them  to  defendant  he  could  not  re- 
cover their  value  from  defendant  We  can- 
not agree  with  tMs  contention  of  respondent 
We  think  the  law  accords  to  him,  without 
any  question  or  peradventure,  the  value  of 
his  improvements  upon  the  sale  of  the  land, 
and  that  be  should  not  be  compelled  to  yield 
up  possession  and  depend  upon  a  personal 
Judgment  which  might  prove  Inadequate  or 
entirdy  worthless.  Neithw  do  we  think  the 
law  will  compel  him  to  remain  upon  the 
land  awaiting  the  pleasure  of  the  purchaser 
to  take  possession  of  the  premises  and  the 
Improvementa 

There  is  another  proposition  In  tbe  case, 
however,  that  is  vastly  more  troublesome, 
namely,  whether  or  not  the  appellant  is  pre* 
eluded  by  tbe  action  of  tbe  county  commis- 
sioners in  reporting  no  Improvements  upon 
tbe  land,  and  what  appellant's  remedies  and 
rights  are  under  such  circumstances,  if  he 
have  any.  Although  the  court  entertains 
grave  doubts  upon  these  propositions,  yet 
we  think  it  is  unnecessary  to  determine  them 
In  tl^  case.    Substantially,  tbk^inme  Mm 
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was  bo  fore  the  court,  and  tbis  statnte  was 
construed,  In  WUkes  ▼.  Htmt,  reported  in 
4  Wash.  100,  29  Pac.  830.  In  discussing 
the  statute  now  under  consideration,  the 
court,  in  its  opinion  rendered  in  that  case, 
said:  "To  maintain  injunction  against  any 
one,  the  plaintiff  must  make  sure  that  be 
has  not  some  other  adequate  remedy;  and 
this  Is  none  the  less  the  rule  when  an  officer 
•f  the  state  is  the  person  sought  to  be  en- 
joined, and  the  object  of  the  injunction  is 
to  prevent  his  performing  a  statutory  duty. 
In  this  case  the  appellant  shows  that  there 
was  no  appraisement  of  his  improvements, 
and  tltat,  therefore,  the  purchasers  from  the 
state  will  take  title  to  the  land  without  pay- 
ing him  for  their  value,  as  the  statute  says 
be  shall  do  within  thirty  days.  Were  we 
(dear  that  such  results  would  follow,  we 
should  feel  inclined  to  reverse  the  judgment, 
since  it  io  plain  that  the  intention  of  the 
statute  is  to  reimburse  persons  situated  as 
the  appellant  avers  himself  to  be.  But  he 
seems  to  have  not  only  one,  but  even  two 
other  remedies,  either  of  which  would  save 
bim  harmless.  In  the  Oiat  place,  it  there 
has  been  no  compliance  with  the  statute 
by  the  appraisement  of  bis  improvements, 
certainly  no  court  would  permit  a  purchaser, 
under  those  circumstances,  to  interfere  with 
his  possession  of  the  land  until  be  is  com- 
pensated as  the  iaw  required.  Secondly,  the 
purchaser  is  required  to  pay  the  appraised 
value  to  the  owner  of  the  Improvements,— 
tbat  is,  he  Is  the  debtor  to  the  owner  to  that 
amount,  and  must  pay  it  within  thirty  days. 
He  can  be  sued  for  the  debt,  and,  if  there 
has  been  no  appraisement,  the  court  and  a 
jury  can  fix  the  reasonable  value  as  well  as 
the  commlsslonars.  With  such  a  wealth  of 
remedies  at  his  hand  we  think  the  state 
should  be  permitted  to  proceed  with  Its  busi- 
ness without  the  hindrance  of  an  injunction, 
and  the  judgment  Is  therefore  affirmed."  By 
reference  to  the  record  In  the  case  of  WUkes 
V.  Hunt,  Id.,  it  wlU  be  seen  that  the  parties 
In  interest  in  tliat  case  were  the  identical 
parties  in  interest  in.  this  action;  it  being 
alleged  in  that  action  that  Hunt  was  the 
agent  for  Davles,  the  defendant  In  the  action 
at  bar,  in  bidding  in  the  land.  That  action 
was  against  both  Hunt  and  Davles.  It  Is 
true  that  the .  land  commissioners  were  neces- 
sarily made  parties  defendant  to  the  action; 
but  it  was  equally  true  that  they  were  not 
the  parties  In  interest,  and,  under  the  theory 
of  the  plaintiff  In  that  action,  it  was  neces- 
sary that  the  commissioners  should  be  made 
a  vehicle  to  convey  him  into  court  to  obtain 
an  adjudication  of  his  right  with  Himt  and 
Davles.  That  adjudication  could  only  affect 
the  parties  in  interest,  namely,  Wilkes  on 
the  one  side,  and  Hunt  and  Davles  on  the 
other.  Afterwards,  Davles  was  substituted 
for  Hunt  as  the  purchaser,  so  that  it  will  be 
seen  tbat  the  parties  to  this  suit  were  the 
varties  to  tbat 
The  next  question  is,  was  the  subject-mat- 


ter of  the  litigation  the  same?  The  object  of 
the  first  action  was  to  obtain  the  value  of 
the  Improvements  on  the  land  by  enjoining 
the  sale  until  such  improvements  vrare  paid 
for.  The  avowed  object  of  this  action  Is  to 
obtain  the  value  of  the  same  improvements. 
The  complaints  in  both  actions  are  tbe  same; 
the  same  state  of  facts  is  alleged;  and,  by 
referring  to  appellant's  brief  in  the  former 
action,  (the  respondent  not  appearing,)  it  will 
be  seen  that  the  injunctive  relief  there  sought 
was  sought  on  the  theory  that  no  legal  relief 
was  available.  We  quote  from  appellant's 
argument,  on  page  23  of  the  brief:  "Since  the 
title  to  the  land  would  pass  to  tbe  porcbaser 
from  the  state  by  this  contract  and  patent,  if 
delivered,  the  plaintiff  having  only  the  rigbt 
to  be  paid  tbe  appraised  value  of  bla  improve- 
ments, be  could  interpose  no  defense  to  an 
action  by  the  purchaser  to  recover  possessi»n 
of  the  lands  and  Improvements.  He  could 
not  recover  tbe  value  of  his  improvements 
from  the  state,  nor  could  he  compel  the  pur- 
chaser to  pay  for  them,  for  the  reason  tbat 
no  valuation  had  been  placed  upon  them  by 
the  commissioners.  How,  thai,  can  he  be 
protected,  except  by  Injimction?"  So  tbat  it 
will  be  seen  that  the  very  question  raised  b; 
the  respondent  in  this  case,  namely,  that  tl)« 
complaint  did  not  state  facts  sufflclent  to  con- 
stitute a  cause  of  action,  was  before  the  court 
in  ttiat  case,  and  one  of  the  grounds  alleged 
by  the  coiurt  for  refusing  the  equitable  relief 
asked  for  was  the  ground  that  the  plaintiff 
was  entitled  to  the  relief  asked  for  in  this 
action.  So  that  the  question  involved  here 
was  directly  liefore  tbe  court,  and  passed  up- 
on by  tbe  court,  in  Wilkes  v.  Hunt,  and  the 
court,  in  its  opinion,  plainly  states  that  the 
judgment  in  that  case  was  based  upon  its 
construction  of  the  statute  on  the  questions 
raised  In  the  case  now  before  the  court;  and, 
while  it  may  be  tbat  the  case  might  have 
been  decided  on  some  other  ground,  these 
questions  were  involved  in  the  case,  were 
considered  and  decided  by  this  court,  and 
such  consideration  and  dedsiim  on  these 
points  decided  the  former  case.  So  says  this 
court  in  its  opinion.  This  was  in  no  sense 
obiter  dictum,  but  was  the  decision  on  one 
of  the  points  invtdved  in  the  case. 

The  plaintiff  In  this  action,  relying  upon  the 
rule  laid  down  by  the  court,  has  brought  him- 
self squarely  within  it,  and  the  decision  of 
this  court,  whether  right  or  wrong,  most  bind 
the  parties  to  the  action  in  which  it  was  ren- 
Aerei,  and  beoomea  the  law  of  the  case. 
Whether  or  not  the  Judgment  In  the  former 
case  was  res  adjudlcata,  so  far  as  the  public 
ia  concerned.  In  the  way  of  a  precedent,  it  is 
not  necessary  to  determine^  for  there  is  a 
well-defined  distinction  between  the  doctrine 
of  res  adjudlcata  in  that  sense  and  the  doc- 
trine of  res  adjudlcata  In  its  apidioation  ex- 
clusively to  the  parties  to  the  action.  Tbe 
general  rule  is  that  the  judgment  of  a  compe- 
tent court  is  binding  and  conclusive  upon  the 
I  parties,  and  will  not  t>e  reversed  or  reviewed 
Oigitizod  by 
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by  any  court  possessing  concurrent  Jurisdic- 
tion. It  1b  not  only  binding  and  condusiye 
as  to  all  questions  of  law  and  fact  that  were 
made  upon  the  first  trial,  but  as  to  all  ques- 
tions of  law  and  fact  which,  teom  the  organ- 
ization and  powers  of  the  court,  might  have 
l>cen  submitted.  Wells,  Res  Adj.  S  424.  In 
Davidson  v.  Dallas,  16  CaL  75,  the  court,  in 
referring  to  a  case  which  had  been  before  it, 
and  had  been  decided,  at  a  previous  trial, 
says:  "This  view  of  the  case  is  concluslTe  of 
this  appeal  The  same  facts  are  brought  be- 
fore the  court  now  as  wlien  the  case  was 
beard  and  decided  here.  The  agreement  was 
before  the  court  between  Dallas  and  Gilsen, 
and  the  efTect  of  It  was  passed  upon."  In 
Thomason  r.  Dill,  84  Ala.  175,  It  was  decided 
that  a  decision  of  the  supreme  court  Is  the 
law  of  the  case  in  which  it  was  announced, 
and  is  conclusive  both  in  the  primary  court 
and  <Hi  a  second  appeal;  and  by  the  supreme 
court  of  Indiana  in  Hawley  v.  Smith,  46  Ind. 
183:  "When  the  supreme  com^  has  laid  down 
a  rule  of  law,  it  will  adhere  to  it  in  a  subse- 
quent action  between  the  same  parties,  where 
a  different  decision  would  leave  one  party 
without  a  remedy,  even  though  doubtful  of 
the  correctness  of  the  rule  when  applied  to 
other  cases."  In  Stacy  v.  RaUroad  Co.,  32 
Vt  651,  the  rule  was  announced  that  the  su- 
preme court  would  not  revise  a  former  deci- 
sion made  by  the  same  court  in  the  same 
cause,  and  on  substantiaUy  the  same  state  of 
facts.  Said  the  court:  "Upon  carefully  ex- 
amining the  (»riginal  bill  of  exceptions  that 
was  then  before  the  court,  and  comparing  It 
with  the  one  now  before  us,  we  are  wholly 
unable  to  discover  in  this  case  any  fact  ma- 
terial to  its  determination  that  was  not  con- 
tained In  that  The  facts  are  stated  with 
more  particularity  now  than  then,  but  sub- 
stantially they  are  the  same.  We  find  no 
such  alteration  or  addition  to  the  facts  as 
calls  for  the  application  of  any  different  rule 
of  law  than  what  the  case  thMi  required." 
And  so  with  the  cases  under  consideration. 
The  complaints  are  substantially  identical, 
and  consequently  call  for  the  application  of 
no  different  rules  of  law  or  modes  of  con- 
struction. This  rule  Is  so  obviously  based 
upon  the  plainest  principles  of  Justice  and 
fair  dealing  that  It  has  been  decided  by  the 
supreme  court  of  the  United  States  In  Bridge 
Co.  V.  Stewart,  3  How.  413,  that  after  a  case 
has  been  decided  on  its  merits,  and  remand- 
ed to  the  court  below,  and  Is  again  brought 
upon  a  second  appeal.  It  Is  then  too  late  to 
allege  even  that  the  court  had  no  Jurisdiction 
to  try  the  first  appeal;  virtually  holding  as 
the  law  of  the  case  a  decision  of  a  court 
without  Jurisdiction.  This  case  has  been  fol- 
lowed by  the  appellate  courts  in  many  of  the 
states.  In  Clary  v.  Hoagland,  6  Oal.  685,  It 
was  decided  that  when  a  case  has  been  once 
taken  to  an  appellate  court,  and  Its  Judg- 
ment obtained  on  the  points  of  law  involved, 
snch  Judgment,  however  erroneous,  becomes 
the  law  of  the  case,  and  that  tuis  rule  ap- 


plies, not  only  to  questions  of  law  arising  out 
of  the  case,  but  to  questions  of  Jurisdiction. 
And  while  the  case  at  bar  was  not  brought 
here  on  appeal  directly  as  a  matter  of  record 
the  second  time,  yet  in  fact  and  in  effect  It 
1^  here,  for  all  the  purposes  of  the  case,  ex- 
actly as  though  it  were  brought  here  on  a 
second  appeal  Dugan  v.  Holllns,  13  Md. 
149,  Is  a  case  where  the  parties  to  the  second 
actl(Hi  wore  not  nominally  the  parties  to  the 
first  action;  but  the  same  questions  were  ad- 
judicated in  both  cases,  and  the  same  law 
points  involved.  Just  as  In  the  action  at  bar, 
and  It  la  a  case  in  point,  so  far  as  parties 
to  the  action  are  concerned.  There  the  court 
said:  "The  present  defendants  •  •  •  wo-e 
the  plaintiffs  in  the  suit  against  Coonan,  re- 
ported In  9  Gill,  62.  That  case,  in  form,  was 
aa  action  of  assumpsit  to  recover  rent  for 
the  house  now  in  dispute,  but  in  reality  was 
designed  to  obtain  a  decision  upon  the  tiae 
to  the  property,  under  the  will  of  Cumber- 
land Dugan,  Sr.  This  Is  evident  from  the 
admission  stated  on  page  66."  Analogous  to 
this,  the  case  of  Wilkes  v.  Hunt  was  in  form 
an  equitable  proceeding,  but  it  was  In  reality 
designed  to  obtain  a  ctmstructlon  of  the  stat- 
ute in  relation  to  the  ri^ts  of  owners  of  int- 
provements  on  school  land.  Quoting  again 
from  Dugan  v.  Hollins,  the  court  said:  "As 
regards  the  effect  or  Influence  of  the  former 
decision  upon  the  present  case,  It  will  be  seen 
to  be  quite  immaterial  whether  It  shall  be 
considered  as  an  estoppel  or  as  a  decision  by 
the  court  of  last  resort,  giving  an  Interpreta- 
tion to  the  clauses  of  the  will  of  Cumberland 
Dugan,  Sr.,  in  relation  to  the  same  property 
now  in  dispute,  and  where  the  same  question 
arises  which  was  befm-e  decided."  And  so 
we  say  again  that  the  decision  in  the  case  of 
Wilkes  V.  Hunt  was  on  Interpretation  of  the 
clauses  in  the  statute  with  reference  to  im- 
provements on  school  land,  and  in  relation  to 
the  particular  improvements  now  in  dispute, 
and  that  the  same  questions  arise  in  the  case- 
at  bar  which  were  before  decided;  and  we 
again  adopt  the  language  of  the  court  in  that 
case,  and  apply  It  to  the  case  at  bar,  when 
we  say:  "The  same  property,  the  same  stat- 
ute, and  the  same  questions  arising  upon 
similar  facts  wlilcb  were  presented  In  the 
former  case  are  also  before  us  in  this."  We 
therefore  think  the  following  quotation  from 
Hammond's  Lessee  v.  Inloes,  4  Md.  138, 
would  constitute  a  very  appropriate  closing 
for  us:  "We  have  not  been  able  to  discover 
a  sufi^dent  reason  for  making  this  an  excep- 
tion to  the  almost  uninterrupted  practice  of 
all  courts,  of  receiving  their  own  decisions  as 
of  binding  force." 

In  the  appeal  of  Thomson  and  others  In 
the  case  of  Winn  t.  Albert,  15  Md.  268,  the 
court  decided  that,  where  the  court  of  ap- 
peal has  declared  a  deed  of  trust  for  the 
benefit  of  creditors  to  be  void,  that  deci- 
sion Is  the  law  of  the  case,  and  must  gov- 
tm  In  all  f^irther  proceedings  In  the  same 
case,  notwithstanding  a   different   dedsloB 
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upon  a  similar  deed  may  have  been  subse- 
quently made  by  the  court  In  another  case. 
And  this,  also,  was  a  case  where  the  parties 
to  the  last  action  were  not.  In  form,  parties 
to  the  action  In  the  former  case.  Such,  also, 
was  the  condition  In  the  case  of  Tuttle  v. 
Oarrett,  74  III.  444.  The  parties  to  the  ac- 
tion, the  decision  of  which  was  held  to  be 
stare  decisis,  were  iTohn  O.  Tattle  et  al., 
plaintiffs  in  error,  against  Augustus  O.  Gar- 
rett, defendant  in  error;  but  the  court  held 
in  the  latter  case  that  it  was  substandally 
the  same  case,  and  that  the  court  was  con- 
cluded by  Its  decision  in  the  form«-  case. 
The  supreme  court  of  the  United  States,  In 
Aurora  City  v.  West,  7  Wall.  82,  lays  down 
the  rule  as  follows:  "Courts  of  Justice,  In 
stating  the  rule,  do  not  always  employ  the 
same  language;  but,  where  every  objection 
urged  in  the  second  suit  was  open  to  the 
party  within  the  le^^timate  scope  of  the 
pleadings  In  the  first  suit,  and  might  bare 
been  presented  in  that  trial,  the  matter  must 
be  considered  as  having  passed  in  rem  Judl- 
catam,  and  the  former  Judgment  in  such  .a 
case  is  conclusive  between  the  parties.  Ex- 
cept In  special  cases,  the  plea  of  res  judi- 
cata, says  Taylor,  applies,  not  only  to  points 
upon  which  the  court  was  actually  required 
to  form  an  opinion  and  pronounce  Judgment, 
bnt  to  every  point  which  properly  belonged 
to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time." 
And,  referring  to  Packet  Co.  v.  Sickles,  24 
How.  341,  the  court  said:  "Attempt  was 
made  In  that  case,  as  in  this,  to  maintain 
that  the  Judgment  in  t])e  first  suit  could  not 
be  held  to  be  an  estoppel,  unless  it  was 
shown  by  the  recctrd  that  the  v«7  point  in 
controversy  was  distinctly  presented  by  an 
issue,  and  that  it  was  explicitly  found  by 
the  Jury;  but  the  court  held  otherwise." 

It  seems  to  us  that  this  high  authority  Is 
decisive  of  the  case  at  bar,  for,  if  the  ccm- 
tentlon  of  the  respondent  in  this  cause  In 
regard  to  the  construction  of  the  statute  Is 
correct,  it  would  have  been  a  complete  an- 
swer to  the  complaint  in  the  former  action. 
It  is  true  that  the  plea  of  res  adjudicata  was 
not  presented  by  the  pleadings,  nor  was  it 
offered  in  proof  under  the  general  issue, 
which  are  the  two  ordinary  ways  of  bring- 
ing this  question  to  the  notice  of  the  court. 
But  this  case  falls  within  the  rule  laid  down 
by  many  courts  where  no  opportunity  to 
plead  the  former  adjudication  is  presented. 
The  plaintiff  brought  his  action  in  accord- 
ance with  his  legal  rights,  as  i»*onounced  by 
this  court  He  could  not  very  well  plead 
an  estoppel  in  his  complaint.  The  defend- 
ant answered,  but  his  answer  was  a  denial 
of  the  facts  alleged  in  the  complaint.  No 
question  of  law  was  raised  by  the  answer 
to  render  the  plea  of  an  estoppel  necessary 
by  reply.  It  denied  that  the  plaintiff  bad 
the  Improvements  which  he  alleged  he  bad; 
denied  that  he  lived  on  the  land,  or  that 


he  was  in  possession  of  the  land,  as  avmej 
in  the  complaint;  denied  that  the  lands  v&t 
advertised  for  sale,  as  alleged;  denied  tb: 
eithw  the  defendant  or  hla  assigns  vtb^ 
claiming  the  right  to  take  plaintiiri  Iei- 
provements  without  compensation,  but  srer- 
red  that  all  the  plaintifrs  ImprovementB  ted 
been  duly  and  regularly  appraised  and  cod- 
pensation  made  therefor  in  the  sum  of  fdfi 
and  that  plaintiff  had  accepted  and  rec^red 
said  sum.  There  was  much  more  to  the  saoe 
effect  In  the  answer,  bat  it  only  put  In  tss:i« 
questions  of  fact,  and  Informed  the  plalntiJ 
that  these  facts  must  be  substantiated  Ij 
proof.  This  court  had  not  passed  upon  uy 
question  of  fact  In  the  case.  If  It  had,  snd 
dedslMi  conld  have  been  pleaded  as  m 
adjudicata  to  the  answer.  But  there  «::.< 
certainly  no  opportunity  to  plead  res  ad.\ 
dicata  of  any  decision  of  the  court  on  xi.-' 
law  Involved.  Neither  was  Oi&e  any  <'!' 
portunlty  to  offer  such  a  plea  In  eTidaice. 
even  if  it  had  been  admissible  to  have  do&> 
more  than  to  have  cited  the  court  to  the  itf. 
sion;  for  the  case  was  really  disposed  of  0D£^ 
murrer,  or  a  motion  which  was  equivalent  f' 
a  demurrer  to  the  complaint;  for,  after  ti:^ 
Jury  was  Impaneled,  the  defendant  objecteti 
to  the  introduction  of  any  evidence,  od  iIk 
ground  that  the  complaint  did  not  state  b<c 
sufficient  to  constitute  a  cause  of  action,  ar! 
the  plaintiff  was  deprived  of  the  right  to  in- 
troduce evidence  .of  any  kind  by  the  aciii£ 
of  the  court  in  sustaining  the  motion.  Bat. 
in  any  event,  this  objection  was  not  txxi 
here,  and  we  will  not  raise  it  for  the  pv- 
tles.  Both  cases  are  matters  of  record  :e 
this  court,  and  the  court  can  take  Judiail 
notice  of  its  own  records.  But,  further,  i 
was  made  a  direct  Issue  by  the  brief  of 
appellant  in  this  court,  and  is  the  onl;  bhi- 
ter  which  is  discussed  in  the  brief.  No  ob- 
jection was  made  in  the  respondent's  ansva- 
ing  brief  to  the  consideration  of  tliis  if»- 
tion,  or  in  oral  argument  to  its  dlscusEioa  t 
fact,  it  was  claimed  by  respondent  in  U 
iHrief  that  the  case  of  Wilkes  ▼.  Bunt  n* 
res  adjudicata,  to  the  effect  that  the  plaiuti? 
could  not  hold  possession  of  the  land,  u<l 
at  the  same  time  recover  its  value  in  a  s: 
at  law.  Both  parties  therefore  conceded  i 
to  be  res  adjudicata,  and  treated  it  as  tad:- 
but  placed  different  constructions  npca  in- 
decision. In  consideration  of  the  importaic? 
of  this  statute  in  its  effect  upon  the  fnt^- 
and  of  the  doubt  that  is  at  present  In  tk 
minds  of  the  court  as  to  whether  tbe  ci'i 
Btroction  placed  upon  It  in  Wilkes  v.  Bcs 
was  the  proper  construction,  we  wUI  ^ 
pass  upon  that  question  novr.  nor  consiis 
ourselves  bound  by  It  in  any  indepoJ^' 
cases;  but,  having  so  constriied  the  tV 
ute  in  a  case  In  which  the  Identical  pu^ 
to  this  action  were  the  parties  in  inter& 
and  the  identical  property  here  tuvolveJ  tl' 
involved,  so  far  as  this  case  is  coocersf- 
we  feel  ourselves  bound  by  the  dec:>' 
therein  rendered,  and  by  the  opinion  iIk-:" 
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expreBsed;  and  on  thte  gronnd  tbe  judgment 
will  be  reversed,  and  the  case  remanded  to 
the  lower  court,  with  Inatructlona  to  pro- 
cvcd  In  accordance  with  this  opinion. 

STILES,  SCOTT,  and  ANDBRS,  33.,  con- 
cur. 

HOXT.   J.,   (dissenting.)    I  am   unable  to 
agree  with  the  conclusions  of  the  majority 
as  stated  in  the  foregoing  opinion,  and,  as 
I  deem   tbe  quetitlons   discussed   therein  of 
great  importance,  shall  at  some  length  state 
tbe  reasons  which  Induce  me  to  dissent  there- 
from.  Such  conclusions  are  founded  entirely 
upon  the  alleged  fact  that  -what  was  said  by 
this  court  in  the  case  of  Wilkes  t.  Hunt,  29 
Pac.  830,  was  conduslre  of  the  rights  of  the 
parties  in  the  case  at  bar.    If  these  conclu- 
sions had  been  put  ui>on  the  ground  that 
what  was  thus  said  hod  become  a  rule  of 
<1pc1sI<»i  for  all  cases  presenting  a  similar 
fltnte  of  facts,  I  should  find  little  fault  with 
tl>e  reasoning  of  the  covrl  In  regard  thereto. 
But  It  clearly  appears  from  the  opinion  that 
tbey  wore  not  at  all  founded  upon  such  rule. 
It  apitears  from  Inferences  to  be  drawn  from 
the  course  of  the  discussion  in  the  opinion, 
and  also  by  express  announcemMit  therein, 
tb.at  what  was  said  in  that  case  will  not  be 
considered  as  the  settled  law  of  the  state; 
that,  owing  to  the  Importance  of  the  ques- 
tions luTOlved,  the  court  will  not  now  decide 
anything  in   regard   thereto,   but  will   bold 
them  open  for  further  Investigatioa.   What 
was  said  In  that  case  is  not  applied  to  this, 
for  tbe  reason  that  it  U  now  thought  to  be 
the  law  in  this  state,  settled  or  unsettled, 
but  is  8D  applied  scdely  on  account  of  the  al- 
leged substantial  identity  at  tbe  parties  and 
of  the  subject-matter  In  the  two  cases.    By 
reason  of  such  Identity  It  is  argued  that  what 
was  said  in  tbe  former  had  become  the  law 
of  this  case,  or  a  matter  res  adjudlcata  as 
between  the  parties  thereto.    This  makes  it 
necessary    that    tbe    principles    underlying 
those  questions  which  are  technically  termed 
"the  law  of  tbe  case,"  "res  adjudicatn,"  and 
"stare   decisis"   should   be   considered,   and 
their  application  pointed  oat    As  I  under- 
stand these  matters,  "the  law  of  tbe  case"  is 
a  rule  of  law  announced  by  a  court  in  the 
particular    case    under    consideration.    The 
question  as  to  its  application  most  frequently 
arises  in  a  case  which  bus  been  before. an 
appellate  court,  and  certain  rules  of  law  ap- 
plicable  thereto  announced  by  that  court, 
and  the  cause  remanded  for  a  new  trial.   In 
such  a  case  the  law,  as  laid  down  upon  the 
flrst  appeal,  will  be  held  to  be  tbe  law  of 
tbe  case  on  the  second  appeal,  and  will  be 
adhered  to  by  the  court,  without  any  investl- 
;:ation   as  to  whether  or  not  the  court  is 
tben  satisfied  with  the  law  as  bo  laid  down. 
After  a  somewhat  extended  investigation  I 
bnve   been  unable  to  find  that  the  rule  of 
"  tbe  law  of  the  case"  has  ever  been  applied, 
except  as  to  questions  thus  decided.    It  inay 


be  possible  that  some  courts  hare.  In  some 
particular  case,  applied  the  law  established 
in  one  case  in  anothM'  not  technically  the 
same,  but  it  will  be  found  that  It  was  sub- 
stantially identical  with  tbe  one  in  which 
tbe  rule  was  laid  down.  That  is  said  to  be 
"res  adjudlcata"  as  between  the  parties  to 
an  action  when  it  appears  that  a  court  of 
competent  Jurisdiction  has  passed  upon  it 
in  a  case  where  the  parties  and  the  facts 
were  substantiaily  the  same.  A  question 
thus  decided  is  conclusive  upon  the  parties; 
and,  whether  or  not  it  was  correctly  ruled, 
they  must  abide  by  the  decision.  A  legal 
principle  Is  said  to  be  "stare  decisis"  when 
it  is  so  established  by  the  rulings  of  a  court 
that  it  feels  bound  thereby,  and  will  not 
further  investigate  the  question  as  to  its  cor- 
rectness. Tbe  line  of  distinction  between 
these  several  principles  is  dear  and  distinct, 
and  founded  cm  reason  and  authority.  That 
such  is  the  fact  will  sufSdently  appear  from 
the  cases  dted  in  the  foreg^ring  opinion. 
They  are  so  dted  for  tbe  apparent  purpose 
of  showing  that  there  is  no  such  wcli-deflned 
distlncticm,  and  that  what  would  come  with- 
in the  rule  of  "stare  decisis,"  as  above  de- 
fined, may  be  applied  as  "the  law  of  the 
case,"  or  as  "res  adjudlcata"  between  the 
parties  to  the  action.  I  am  unable  to  gather 
any  such  doctrine  from  such  cases.  All  ex- 
cepting four  may  be  grouped  together,  and 
the  most  car«(ul  reading  of  the  entire  group 
will  fail  to  show  that  in  any  of  them  is  any 
other  question  decided  than  that  a  rule  of 
law  laid  down  by  a  court  in  a  particular  case 
will  be  adhered  to  as  the  law  of  that  identi- 
cal case  when  it  again  comes  before  tbe 
court 

Tbe  four  cases  cited,  not  induded  In  the 
above  group,  will  now  be  considered.  Ham- 
mond's Lessee  v.  Inloes,  4  Md.  138,  refers  en- 
tirdy  to  the  rule  of  stare  dedsls,  and  simply 
holds  that  when  an  appellate  court  has,  upon 
careful  consideration,  aimounced  s  c»taln 
rule  of  law  as  applicable  to  a  certain  state  of 
facts,  it  should  adhere  to  that  rule  in  an- 
other case  presenting  the  same  state  of  facts, 
unless  it  is  satisfied  that  the  dedsion  is 
wrong.  As  I  understand  tbe  facts  of  this 
case,  there  was  much  better  reason  for  the 
application  of  tbe  rule  of  "the  law  of  the 
case"  or  res  adjudlcata  than  In  the  case  at 
bar;  but  the  court  refused  to  found  Its  de- 
cision up<Mi  dtho-  of  these  prlndplee.  In 
the  case  of  Dugan  v.  HoUins,  13  Md.  149, 
the  court  held  that  where  It  had  once  de- 
dded  as  to  the  force  of  a  law  with  refers 
ence  to  the  title  to  certain  property,  and  the 
same  law.  In  reference  to  tbe  same  proper- 
ty, was  brought  up  for  consideration  upon 
the  same  question  in  another  suit  the  for- 
m»  decision  would  be  adhered  to,  wbethei 
the  Judgment  be  technically  an  estoppd  or 
not  unless  there  is  manifest  error  therein. 
It  wUl  be  seen  that  in  this  case  the  court  an- 
nounced the  doctrine  that  It  would  adhere 
to  Its  former  decision  even  where  the  parties 
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were  not  Identical,  unless  It  vras  satisfied 
that  such  decision  was  erroneous;  but  thwe 
is  no  intimation  in  the  opinion  tliat  the  court 
'would  hold  the  parties  to  that  action  bound 
by  the  decision  should  It  be  overruled  in  Its 
application  to  other  cases.  It  clearly  appears 
from  the  opinion  that  the  court  refused  to 
decide  aa  to  whether  or  not  the  former  de- 
cision was  rendered  under  such  drcnm- 
stances  as  to  bind  tbe  parties  in  the  case  im- 
der  consideration.  In  Hawley  v.  Smith,  45 
Ind.  183,  the  court  held  a.  mle  of  law  which 
had  been  announced  in  a  forma:  case  to  be 
binding  upon  the  court  In  that  one,  whether 
or  not  said  mle  of  law  would,  upon  a  fur- 
ther consideration,  be  found  to  be  correct; 
but  the  facts  of  the  case  show  clearly  that 
in  so  holding  It  applied  the  rule  of  "res  ad- 
Judicata"  as  above  set  out  The  language 
of  the  court  is  as  follows:  "It  having  been 
held  in  the  forma:  action  between  the  same 
parties,  on  the  same  cause  of  action,  that  the 
relation  of  principal  and  agent  existed,  we 
should  regard  the  question  as  res  adjudlcata 
between  the  parties.  This  should  be  the 
rule,  even  if  we  doubted  the  correctness  of 
the  ruling  when  appllod  to  other  cases." 
The  case  of  Aurora  City  v.  West,  7  "Wall.  82, 
only  applies  the  rule  of  "res  adjudicata"  as 
between  the  parties  to  the  action  in  relation 
to  the  same  subject-matter,  but  extends  the 
doctrine  to  questions  which  might  have  been 
adjudicated  In  the  tormec  anlt,  as  well  as 
to  those  which  were  actually  so  adjudicated. 
This  extension  can  have  no  influence  in  de- 
ciding the  case  at  bar,  and  was  only  tiie  an- 
nouncement of  what  had  been  held  by  many 
of  the  courts,  though  Justice  Miller,  In  his 
dissenting  opinion,  gives  reasons,  which  to 
me  are  satisfactory,  why  the  rule  should  not 
be  so  extended.  These  are  all  of  the  cases 
cited,  and  I  can  gather  nothing  therefrom 
that  in  any  manner  tends  to  extend  the  rule 
of  "the  law  of  the  case,"  res  adjudicata,  or 
stare  decisis  so  as  to  warrant  thehr  bring 
in  any  manner  intermingle,  or  applied  to 
cases  except  as  above  stated. 

I  win  now  proceed  to  examine  the  decision 
in  the  case  of  Wilkes  v.  Hunt,  as  related  to 
this  case,  and  state  my  reasons  for  holding 
that,  If  the  case  at  bar  is  to  be  at  all  affected 
by  that  decision,  it  must  be  because  it  is 
stire  decisis  In  this  court,  and  not  for  the 
reason  that  it  Is  "the  law  of  the  case"  or  res 
adjudicata  in  any  sense.  That  it  is  not  the 
law  of  the  case  Is  too  well  established  by 
the  principles  hereinbefore  announced,  and 
by  the  cases  bearing  thereon,  cited  by  the 
majority,  to  ne^  further  discussion.  The 
case  in  which  that  decision  was  announced 
was  in  no  sense  this  case.  It  was  between 
different  parties,  and  related  to  an  entirely 
different  subject-matter;  for  while,  except 
for  the  reason  to  be  hereinafter  stated,  there 
may  be  something  in  the  facts  which  would 
Justify  the  statement  of  the  majority  that 
the  ultimate  object  sooght  by  the  plaintiff 
in  that  case  was  the  same  as  the  ultimate 


object  sought  In  this,  yet  the  immediate  ob- 
jects of  the  suits  were  oitlrdy  different  lo 
the  former  case  the  only  object  was  to  iwe- 
vent  a  sale  of  the  land  bring  consmnmaied 
as  between  the  state  and  the  purcbaser  u 
the  sale.  Under  the  complaint  tberrin  th? 
court  bad  no  Jurisdiction  whatever  to  in  sdt 
manner  render  a  Judgment  in  favor  of  ibe 
plaintiff  for  the  value  of  his  Improvements 
as  appraised,  »  to  be  appraised.  Tbe  onlv 
thing  i^lrii  he  sought  was  to  have  tbe  bands 
of  the  officers  of  the  land  department  stayed. 
There  is  no  Intimation  in  his  complaint  or 
in  any  part  of  the  proceedings,  that  he  seelLs 
any  express  relief  as  against  tbe  defendant 
Id  tills  action.  It  Is  nowhere  suggested  tint 
in  the  proceeding  there  should  be  an  ap- 
praisement ordered,  and,  npon  such  appraU^ 
ment  being  had,  the  purchaser  at  the  sal; 
adjudged  to  pay  tbe  amount  thereof  to  tbe 
plalntlfl.  Nor  does  It  in  any  manner  appoar 
therefrom  that  tbe  injunctive  relief  is  aux- 
iliary to  any  other  relief  to  which  he  may  be 
entitled;  while  In  the  case  at  bar  tbe  oaJy 
thing  sought  Is  to  recover,  in  an  action  .i; 
law,  the  value  of  his  improvements.  If,  is 
the  former  case,  he  had  brou^t  his  acti<Mi 
to  recover  for  such  improvements,  and  hid. 
as  auxiliary  thereto,  sought  to  stay  the  baod$ 
of  the  land  department  from  completing  •.fa- 
contract  of  sale,  there  would  be  some  groim<l 
for  tbe  contention  that  the  two  suits  were  a 
to  the  same  subject-matter;  but  such  was  not 
the  fact,  and  tbe  assertion  of  the  majori? 
of  the  court  that  the  only  object  of  tbe  far- 
mer suit  was  to  secure  the  payment  to  ta« 
plaintiff  for  his  improvements  is  In  no  Eis- 
ner founded  upon  the  records  in  tliat  ca^'- 
but  entirely  upon  a  loose  statement  in  j^- 
brief  of  the  plaintiff.  It  In  no  manner  *ai> 
pears  from  said  record  tliat  the  plaintifr 
would  have  been  satisfied  to  submit  the  qu«- 
tlon  of  the  value  of  his  Improvements  to  t 
Jury.  The  gravamen  of  lils  coniplaint  is 
that  he  was  entitled  to  have  them  appraisi^ 
under  the  statute,  and  that,  until  they  bad 
been  so  appraised,  the  sale  should  not  be  coa- 
Bummated.  In  my  opinion  the  sobject-mi'- 
ter  of  the  two  cases  was  in  no  legal  sense  the 
same,  and  for  that  reason  the  decision  in  xlf 
first  case  could  not  be  res  adjudicata.  In  the 
latter  one.  But,  if  it  were,  the  parties  w.w 
not  so  Identical  as  to  warrant  iSxe  applica- 
tion of  that  rule.  It  Is  true  that,  so  far  v 
any  pecuniary  interest  was  concern^,  tU 
defendant  In  this  action  was  tbe  substanri:!. 
party  In  the  former  one;  but  when  we  taite 
Into  consideration  tbe  object  ot  that  sniu 
and  tbe  parties  at  the  hands  of  whom  !>< 
relief  was  asked,  and  also  consider  the  ti'. 
that  the  purchaser  at  tbe  sale  may  h.ifr 
cared  very  litUfe  as  to  whether  or  not  the  i-S- 
cers  ware  allowed  to  consummate  It  by  tte 
execution  of  tbe  contract  it  should  not  V 
held  that  he  was  tbe  principal  person  agaic< 
whom  the  plaintiff  was  waging  that  sis: 
For  aught  that  appears  in  that  case,  this  i- 
fendant  may  have  been  entirely   content  u 
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hare  had  the  court  restrain  the  execution  of 
said  contract   It  was  nowhere  Intimated  there- 
in that  he,  or  his  a^ent  who  made  the  bid  for 
him,  had  acted  in  the  premises  in  any  man- 
ner wrongfully.     All  the  wrongful  action  al- 
leged was  on  the  part  of  the  officers  of  the 
land  department,  and  they  were  the  substan- 
tial parties  to  that  action,  and  the  defendant 
in  this  action  was  but  incidentally  Interested 
tlicrein.     Under  these  circumstances,  the  re- 
sponsibility of  defending  the  action  should 
have  been,  and  probably  was,  cast  uiwn  the 
officers  of  the  land  department,  and  for  that 
reason.  If  for  no  otlter,  tills  defendant  should 
not  be  bound  by  the  decision  rendered  therein. 
There  is   another,   and   to  my   mind   con- 
clusive, reason  why  the  former  decision  could 
not  be  relied  upon  here  as  having  been  an 
adjudication  which  established  the  rights  of 
the  parties  to  this  action.     Before  that  rule 
can  be  invoked,  the  former  decision  must  in 
some  manner  be  brought  into  the  case  under 
consideration;  and  as  the  correctness  of  the 
ruling  of  the  lower  court  must  be  determined 
upon  the  record  as  presented  to  it,  and  not 
by   anything   occurring   in    the   case   subse- 
quent thereto,  I  am  unable  to  see  how  its 
decision  can  in  any  manner  be  aCCected  by 
the  form^-  one.     The  transcript  of  the  rec- 
ord from  the  lower  court  will  be  searched  in 
vain  for  anything  that  in  the  most  remote 
manner  calls  the  attention  of  that  court  to 
the  fact  that  there  had   ever  been  such  a 
decision  made  by  any  coiurt  as  that  now  re- 
lied upon.    As  I  understand  the  rule,  a  court 
wUl   nevo',   for  the  piu-pose  of  applying   a 
principle  of  law  as   "res  adjudlcata"  in  a 
particular  case,  go  outside  of  that  case  to 
ascertain  what  that  principle  is.     If  a  rule 
of  law  has  been  so  established  by  the  courts 
of  a  state  as  to  be  "stare  decisis"  therein, 
it  must  be  given  effect  without  being  special- 
ly brought  Into  the  particular  case;  and  this 
must  be  done  as  well  when  the  parties  and 
subject-matter  are  entirely  different  as  when 
tbey  are  identical  with  those  of  the  case  in 
which  the  rule  was  announced.     But  I  can- 
not understand  how  it  can  be  held  that  In 
the  trial  o'f  this  case  in  the  lower  court  It 
was  botind  to  take  notice  that  this  principle 
of   law   had   been  adjudicated  between  the 
parties   und»  such  circumstances  as  to  be 
ttlnding  upon  them  in  this  case,  without  the 
Tact  of  such  decision,  or  the  circumstances 
under  which  it  was  rendered,  having  been 
n   some  manner  brought  to  the  attention 
yt  that  court.    The  rule  announced  would  re- 
juire  of  a  trial  court  not  only  that  it  should 
L>ear  In  mind  every  principle  of  law  thereto- 
Tor©  announced  by  It,  and  every  other  comrt 
)f  competent  Jurisdiction,  but  also  to  take 
ludiclaJ  notice  of  all  the  facts  In  every  case, 
ind  at  its  peril,  without  its  attention  being 
n  any  manner  called  thereto,  deciding  right- 
fully as  to  the  identical  parties  In  all  of  the 
».ses,   and   the  entire  subject-matter   which 
ivas,  or  might  have  been,  adjudicated  there- 
n.    That  such  could  not  be  the  rule  seems 


dear  to  my  mind.  The  utmost  extent  to 
which  any  of  the  cases  go  is  to  bold  that, 
where  there  has  been  no  opportunity  to  plead 
the  former  adjudication,  it  may  be  given 
in  evidence  under  the  general  Issue.  There 
is  no  Intimation  in  any  of  such  cases  that, 
where  the  plulutlS  relies  upon  such  adjudi- 
cation as  the  foimdation  for  his  action,  he 
should  not  set  it  up  in  his  complaint  If  he 
does  not  have  to  thus  set  it  up,  then  the  court, 
when  it  rules  as  to  the  sufficiency  of  such 
complaint,  must  bring  to  Its  aid  an  adjudi- 
cation in  another  case,  of  which  it  has  no 
notice  whatever,  or  else  have  its  decision  re- 
versed by  having  such  adjudication  suggest- 
ed in  the  appellate  court  But,  even  if  it 
was  held  that  it  was  not  necessary  for  such 
prior  adjudication  to  be  set  up  in  the  plead- 
ings, under  the  circumstances  of  tills  case 
the  plaintiff  was  not  in  a  situation  to  take 
any  advantage  of  such  adjudication.  After 
the  intimation  of  the  court  that  it  thought 
the  complaint  on  its  face  Insufficient,  he  made 
no  suggestion  that  its  allegations  were  in 
any  manner  aided  by  matters  not  appear- 
ing therein.  Not  only  was  there  no  attempt 
in  this  manner  to  aid  the  complaint,  but  the 
plaintiff  substantially  told  the  lower  court 
that  he  had  no  proof  to  offer  upon  that  sub- 
ject, as,  after  the  court  had  intimated  that 
the  complaint  was  insufficient  he  stated  to 
the  court  what  he  proposed  to  prove  to  es- 
tablish the  issues  on  his  part,  and  in  so  do- 
ing made  no  reference  whatever  to  any  mn*- 
ter  as  "res  adjudlcata"  between  the  parties. 
The  majority  of  the  court  have  evidently 
seen  the  force  of  some  of  these-  suggestions, 
and  have  attempted  to  show  that  the  parties 
here,  conceded  that  the  question  of  res  ad- 
judlcata was  involved  in  the  case.  But, 
even  if  the  briefs  of  the  parties  do  make 
such  concession,  that  fact  would  not  be  suf- 
ficient to  warrant  this  court  In  finding  there- 
from that  the  question  was  presented  in  the 
court  below;  and,  unless  it  was  so  presented, 
this  court  should  not  allow  it  to  infiuence 
the  decision  here.  The  transcript  of  the 
record  shows  clearly  that  nothing  of  the  kind 
was  relied  upon  in  the  lowM'  court  Such 
being  the  fact  this  court,  if  Justified  In  act- 
ing upon  any  concession  of  counsel  to  the 
contrary,  could  only  do  so  when  the  con- 
cession was  made  in  such  express  and  unmls- 
taliable  terms  that  there  could  be  no  doubt 
of  the  Intention.  No  suggestion,  by  way  of 
argument,  or  anything  of  that  Idnd,  should 
have  the  force  of  such  express  concession. 
As  I  understand  the  briefs,  however,  there 
Is  no  claim,  even  on  the  part  of  appellant, 
that  the  question  of  res  adjudlcata  was  pre- 
sented to  the  court  below,  or  even  that  he 
relied  upon  it  here.  That  there  may  be  no 
misunderstanding  as  to  the  facts,  I  here  set 
out  the  entire  brief  and  argument  of  the  ap- 
pellant It  was  In  words  and  figures  follow- 
ing: "The  sole  question  before  this  court  is 
the  sufficiency  of  the  complaint  It  was  con- 
tended by  counsel  tor  defendant  at  the  bjat 
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that,  the  plaintiff  being  In  x>osse8slon  of  the 
improTements,  not  having  delivered  them  to 
defendant,  he  could  not  recover  their  value 
from  defendant;  also,  that  plaintiff  ebonld 
hare  appealed  to  the  state  school  land  com- 
mission on  the  refusal  of  the  county  com- 
missioners to  appraise  the  improvements. 
The  court,  on  its  own  motion,  held  that  tbwe 
baring  been  no  appraisement  by  the  county 
commissioners,  the  sale  was  void,  and  the 
defendant  acquired  no  title,  hence  was  not 
liable.  This  same  controversy  came  hetore 
tills  court  In  the  case  of  Wilkes  v.  Hunt, 
29  Pac.  830,  in  which  the  plaintiff  sought 
to  enjoin  the  execution  and  delivery  of  the 
contract  of  purchase  of  the  lands  In  ques- 
tion on  the  same  theory  which  was  adopted 
by  the  court  below  in  ttiis  case,  namely,  that 
the  failure  of  the  county  commissioners  to 
appraise  the  improvements  vitiated  the  sale. 
As  a  matter  of  fact.  Hunt  attended  the  sale, 
and  was  the  purchaser,  as  shown  by  the 
memoranda  of  the  sale;  but  he  and  defend- 
ant, Davies,  being  members  of  the  same  syn- 
dicate, Davies  was,  under  the  peculiar  and 
loose  methods  of  the  King  county  commis- 
sioners, substituted  for  Hunt  in  the  con- 
tract of  purchase;  hence  the  suit  against 
Davies  as  purcliaser.  In  the  case  cited,  this 
court  says,  inter  alia:  'If  there  has  been 
no  compliance  with  the  statute  by  the  ap- 
praisement of  his  Improvements,  CMtainly 
no  court  would  permit  a  purchaser,  under 
those  circumstances,  to  interfere  with  his 
possession  of  the  land  until  he  is  compen- 
sated as  the  law  requires.  The  same  doc- 
trine is  announced  In  Pearson  v.  Asliiey,  31 
Paa  410.  Secondly,  the  purchaser  is  re- 
quired to  pay  the  appraised  value  t»  the 
owner  of  the  Improvements,— that  Is,  he  Is 
the  debtor  of  the  owner  to  that  amount,  and 
must  pay  It  within  thirty  days.  He  can  be 
sued  for  the  debt,  and,  if  there  has  been 
no  appraisement,  the  court  and  a  Jury  can 
fix  the  reasonable  value  as  well  as  the  com- 
missioners.' Relying  on  this  as  an  announce- 
ment from  the  highest  authority,  the  plain- 
tiff brought  his  stilt  The  superior  court  for 
King  county  reversed  the  decision  of  the 
supreme  court,  and  dismissed  his  case.  Hav- 
ing lost  his  right  to  an  injunction  by  reason 
of  the  fact  that  he  had  a  legal  remedy,  and 
having  been  denied  a  legal  remedy  because 
of  his  right  to  an  Injunction,  he,  although 
somewhat  bewildered,  confidently  appeals  to 
this  court  for  an  adjustment  of  his  rights  in 
the  premises,  and  for  a  reversal  of  the  de- 
cision of  the  court  below."  It  will  be  seen 
from  an  examination  of  such  brief  that, 
while  It  cites  our  form^  decision  as  an  au- 
thority. It  nowhere  suggests  that  It  was 
made  under  such  circumstances  as  to  make 
it  conclusive  of  the  rights  of  the  parties  in 
this  action.  The  only  expression  in  the  most 
remote  degree  Justifying  the  contention  on 
the  part  of  the  majority  is  In  the  statement 
that  "the  same  controversy  came  before 
thb  court;"  but,  if  ooonsel  had  Intended  to 


place  any  special  reliance  upon  the  decision 
by  reason  of  the  identity  of  the  sabject-mat- 
ter  and  of  the  parties,  it  would  have  been 
incumbent  upon  him  to  have  at  least  shows 
by  the  title  of  the  case  that  the  present  de- 
fendant was  a  party  to  that  salt.  It  can 
only  be  gathered,  from  all  that  Is  said  by 
appellant,  that  he  relied  upon  said  decision 
for  the  reason  that  it  had  been  annomiced 
by  this  court  But  such  reliance  can  only 
avail  him  in  the  event  that  the  court  still 
adheres  to  the  decision  as  having  been  prop- 
erly ruled.  This  the  majority  of  the  court 
expressly  refuse  to  do.  They,  in  effect,  say 
that  if  this  question  was  presented  in  a  case 
where  the  parties  were  different  from  those 
in  which  it  was  decided,  we  would  not  ad- 
here to  it,  but  would  proceed  to  Investigate 
further. 

From  the  brief  of  respondoit  it  clearly  ap- 
pears that  the  idea  that  the  former  decision 
was  rdied  upon  as  "res  adjudicata"  in  this 
case  was  never  in  the  mind  of  the  one  who 
drew  it  The  case  of  Wilkes  v.  Hont  Is  cited, 
but  there  Is  nothing  added  to  the  citation  to 
show  that  the  parties  were  In  any  manner 
identical  with  those  of  the  case  at  bar,  or 
that  the  decision  therein  was  relied  upon 
as  in  any  way  concluding  their  rigbts.  It 
was  simply  dted  as  a  case  in  point,  as  any 
other  case  Involving  a  like  principle  wonM 
have  been.  This  not  only  appears  from  what 
has  been  already  said,  but  It  further  appears 
from  the  fact  that  later  in  the  brief  the 
question  of  res  adjudlcata  Is  expressly  pre- 
sented, and  the  claim  made  that,  when  the 
board  of  connty  commissioners  decided  that 
there  were  no  improvements  of  valae  iq>on 
the  land,  their  decision  was  condnslve  as 
to  plaintiff's  right  to  recover  thwefor.  What 
was  said  in  the  former  case  as  to  the  right 
of  plaintiff  to  recover  the  value  of  his  im- 
provements In  an  action  at  law  was  not  an 
adjudication  that  could  conclude  the  parties. 
That  matter  was  not  before  the  conrt  What 
the  court  was  called  upon  to  adjudicate  In 
that  case  was  as  to  whether  or  not  the  plain- 
tiff was  entitled  to  an  injunction. .  There  was 
nothing  set  up  In  the  complaint,  or  anywhere 
In  the  proceedings,  which  could  in  any  man- 
ner authorize  an  adjudication  by  the  court 
as  to  any  recovery  fw  the  value  of  said 
Improvements.  What  was  said  In  relation 
thereto  was  only  the  stating  of  a  reason  why 
the  Injunction  should  not  l>e  granted.  Such 
reason  may  not  have  been  a  good  one.  and 
yet  the  decision  entirely  correct  If,  for  any 
other  reason  founded  upon  the  record,  the 
Injunction  was  properly  refused,  then  the  de- 
cision was  right,  even  although  one  or  a 
dozen  faulty  reasons  were  given  therefor. 
The  court  was  not  called  upon  to  say  what 
was  the  remedy  of  the  plaintiff.  The  most, 
under  any  circumstances,  it  could  properly 
adjudicate,  was  that  he  had  a  remedy,  and 
it  was  not  called  npon  to  adjudicate  that 
fact  to  warrant  the  decision  made,  if,  regard- 
less of  the  question  of  remedy,  he  was  not 
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entitled  to  the  Injunction.  Tbere  Is  another 
reason  why  what  was  said  in  that  case 
should  not  conclude  the  parties  to  this. 
"There  is  nothing  to  show  tliat  the  Improve- 
ments referred  to  in  the  two  cases  are  the 
same.  In  the  first  case  it  Is  alleged  that  the 
improTements  are  npon  a  certain  40-acre 
tract,  and  there  Is  no  direct  averment  that 
any  porti(m  thereof  are  upon  the  particular 
20  acres  of  said  tract  to  which  the  complaint 
in  this  action  is  confined. 

For  the  forgoing  reasons  I  do  not  think 
that  what  was  said  In  that  case  shotild  be 
given  any  conclnslve  force  In  this  one.  But, 
if  all  that  was  so  said  is  given  full  force, 
the  contention  of  appellant  is  not  aided.  It 
cannot  be  fairly  deduced  therefrom  that  the 
court  intended  to  hold  that  the  owner  of 
Improvements,  without  surrendering  posses- 
sion thereof  to  the  purchaser  at  the  sale, 
could  maintain  an  action  against  him  for 
the  value  of  such  Improvements.  The  most 
that  can  be  claimed  is  that  it  was  there  held 
that  the  plalntifT  had  one  of  two  remedies,— 
be  could  remain  in  possession  of  hts  improve- 
ments until  compensated  therefor,  or  snr^ 
render  the  possession  to  the  purchaser,  and 
maintain  his  action  for  their  value.  I  can- 
not believe  that  the  court  Intended  to  hold 
that  by  making  a  bid  for  school  land,  and 
accepting  a  contract  therefor,  the  purchaser 
becomes  at  once  liable  to  one  having  im- 
provements thereon  for  the  value  thereof, 
where  thoe  had  been  no  appraisement  by 
the  board  of  county  commissioners,  and 
nothing  placed  of  record  to  show,  in  any 
manner,  that  there  are  any  improvements  on 
the  land.  Such  a  construction  would  compel 
a  purchaser  of  such  lands  to  settle  with 
the  owner  of  the  Improvements  upon  what- 
ever terms  he  should  dictate,  or  be  put  to  the 
expense  of  a  lawsuit,  in  which  he  was  sure 
to  have  the  costs  of  both  parties  to  pay. 
A  brief  0(HislderatIon  of  the  facts,  as  ap- 
plied to  such  ruling,  will  show  that  such  re- 
sults must  follow.  If,  at  the  time  plaintUT 
brought  his  action  In  this  case,  the  de- 
fendant was  liable  for  the  value  of  such  im- 
provements, he  must  have  made  himself  so 
liable  by  making  the  bid,  or  In  accepting  the 
contract  from  the  state,  for  no  other  acts 
of  his  are  alleged  which  could  in  any  manner 
tend  to  establish  bu(±  UabUity.  It  wiU  fol- 
low that  one  in  possession  of  Improvements 
would  have  a  direct  interest  in  not  having 
tbem  appraised  by  the  board  of  county  com- 
missioners. If  not  so  appraised,  he  can  get 
the  value  thereof  at  the  time  the  land  is  sold, 
OS  found  by  a  Jury  of  his  neighbors,  and 
can  have  the  beneficial  enjoyment  thereof 
wbUe  he  is  prosecuting  his  action  for  such 
value,  and  while,  after  the  recovery  of  his 
Judgment  therein,  the  purchaser  is  waging 
hla  action  of  ejectment  to  obtain  possession 
■  •f  the  improvements  for  which  a  Judgment 


has  been  theretofore  rendered  against  him. 
Not  only  wlU  he  have  the  right  to  do  this, 
but  during  the  time  of  his  beneficial  enjoy- 
ment of  the  Improvements  he  may  make  such 
use  thereof  as  to  absolutely  destroy  their  value 
to  one  who  afterwards  comes  li)to  possession 
of  the  land.  When  a  construction  will  lead 
to  such  hardships  to  the  purchaser  and  to 
the  state,  some  other  should  be  adopted,  if 
possible.  As  to  the  construction  of  the  stat- 
ute, it  seems  to  me  there  can  be  little  differ- 
ence of  opinion.  This  court  has  already  an- 
nounced—what is  undoubtedly  the  law— that 
the  one  In  possession  of  such  improvements 
had,  at  the  date  of  the  passage  of  the  act, 
no  vested  right  to  compensation  therefor. 
Therefore,  the  measure  of  his  rights  must 
be  found  In  the  statute,  an  investigation  of 
which  will  show  that  it  Is  only  to  have  the 
improvements  appraised  by  the  board  of 
county  commissioners,  and,  when  {y>pralsed, 
to  have  the  purchaser  pay  to  him  the  value 
thereof  as  so  appraised.  There  Is  nowhere 
In  the  act  an  intimation  that  he  shall  have 
any  right  to  recover,  or  anybody  shall  be  In 
any  manner  liable  to  him  for,  the  value  of 
such  Improvements,  excepting  as  so  apprais- 
ed. It  must  follow  that,  until  there  has  been 
such  an  appraisal,  tbere  can  be  no  founda- 
tion for  his  recovery  of  anything  on  account 
of  such  improvements.  He  can  assert  no 
rights  to  such  improvements  or  their  value, 
except  in  accordance  with  the  provisions  of 
the  statute.  The  board  of  county  commis- 
sioners wUl  be  presumed  to  have  done  their 
duty  In  that  regard,  imless  the  contrary  ap- 
pears, and  as  they  are  charged  with  that 
duty,  and  as  he  has  no  right  to  his  improve- 
ments excepting  such  as  grow  out  of  their  ac- 
tion in  that  regard,  It  is  possible  that  he 
has  no  remedy,  when  they  refuse  to  make 
an  appraisement  thereof,  except  an  appeal 
to  the  board  of  state  land  commissioners.  If 
he  has  any  remedy  aside  from  that,  it  can 
only  be  to  have  the  board  required  to  make 
such  appraisement  by  proceedings  in  man- 
damus. The  majority  of  tbe  court  having 
expressly  refused  to  say  what  the  rights  of 
the  parties  would  be  under  the  statute,  I 
have  a  right  to  assume  that,  if  they  did,  they 
would  decide  as  above  suggested.  It  must 
follow  that.  In  their  opinion,  what  was  said 
by  this  court  by  way  of  argument  in  de- 
ciding a  case  in  equi^,  where  the  only  ob- 
ject sought  was  to  stay  the  hands  of  certain 
officers,  and  to  which  this  defendant  was 
only  an  Incidental  party,  was  sufficient  to 
create  a  liability  on  the  part  of  the  defend- 
ant, and  a  right  In  the  plaintiff  to  enforce 
such  liability  without  any  contract  existing 
between  them,  and  without  any  authority  of 
law  whatever.  I  cannot  consent  that  such 
results  shall  be  held  to  flow  from  what  was 
■aid  In  the  former  case.  In  my  opinion  the 
Judgmoit  should  be  affirmed. 
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ATKOPS  T.  COSTBLLO  et  al. 
(Supreme  Court  of  Washington.    Jan.  26,  1884.) 
Dbatb  op  Chiu>  bt  WRONOFnL,  Act— Action  bt 

Pakent  —  Etisekce  of  Damage  —  Exemflabt 

Damages. 

1.  Exemplary  damages  cannot  be  recovered 
in  an  action  under  Code  Proc  (  139,  for  the 
death  of  a  child. 

2.  In  an  action  fw  the  death  of  a  minor 
child  the  parents  may  recover  without  proof 
of  actual  pecuniary  damage. 

8.  In  an  action  by  parents  for  the  death  of 
a  minor  child  defendant  can  show  the  expense 
of  educating  and  maintaining  the  child,  and 
the  probable  value  of  its  eamuigs. 

Appeal  from  superior  court,  Sp<diane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Herman  Atrope  against  Peter 
Costello  and  the  city  of  Spokane  for  damages 
for  causing  the  death  of  the  plalntifTs  minor 
child.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Reversed. 

Turner,  Graves  &  McKlnstry  for  appellant 
CosteUo.  P.  T.  Post,  City  Atty.,  W.  W.  D. 
Turner,  and  Forster  &  Wakefield,  for  re- 
spondent 

DUNBAR,  C.  J.  TbU  action  was  brought 
ander  section  139  of  the  Code  of  Procedure, 
wherein  a  father,  or,  la  case  of  the  death  or 
desertion  of  his  family,  the  mother,  la  au- 
thorized to  maintain  an  action  as  plaintiff 
for  the  Injury  or  death  of  a  child,  and  a 
guardian  tor  the  Injury  or  death  of  his  ward. 
The  action  was  brought  by  the  father  of 
Maggrie  Atrops,  who  was  kiUed  by  a  blast  al- 
leged to  have  been  negligently  and  carelessly 
let  off  by  the  appellants.  It  Is  contended  by 
the  respondent  that  the  plaintiff  In  this  ac- 
tion can  recover  punitive  or  exemplary  dam- 
ages, and  it  is  desired  by  the  respective  coun- 
sel in  this  case  that  the  court  pass  upon  that 
question.  The  contention  of  the  respondent 
is  that  section  139  Is  to  be  construed  with 
reference  to  section  138.  Section  139  corre- 
sponds with  section  9  of  the  Laws  of  1873, 
and  section  138  corresponds  in  part  vritb  sec- 
tion 8  of  the  Laws  of  1873  which  provides 
that  "the  widow,  or  widow  and  her  children, 
or  child  or  children  if  no  widow,  of  a  man 
killed  In  a  duel,  shall  have  a  right  of  action 
against  the  person  killing  him,  and  against 
the  seconds,  and  all  alders  and  abettors,  and 
shall  recover  such  a  sum  as  to  the  Jury  shall 
seem  reasonable."  The  contention  here  is 
that  section  9,  standing  alone,  does  not  pre- 
scribe any  rule  or  measure  of  damage,  nor 
does  It  provide  under  what  circumstances 
suit  may  be  maintained  for  the  injury  or 
death  of  the  child,  nor  against  whom  said 
action  may  be  maintained,  and  that,  with- 
out it  is  construed  with,  and  as  a  part  of,  the 
chapter  with  which  It  is  enacted,  it  Is  abso- 
lutely meaningless;  and  that,  therefore,  the 
measure  of  damages  provided  for  In  section 
8  of  said  chapter— that  is,  "such  a  sum  as  to 
the  Jury  shall  seem  reasonable"— was  Intend- 


ed by  the  legislature  to  apply  also  to  sectioa 
9.  After  the  enactment  of  these  sections  in 
1873,  the  following  amendments  were  made 
In  1875,  to  wit:  Section  4  of  the  Laws  of 
1875  provides  as  follows:  "The  following  ad- 
ditional section  shall  follow  section  eight  [re- 
ferring to  section  8  of  the  Laws  of  1873]  as 
a  new  section  in  the  chapter  of  aald  act  t» 
which  this  is  amraidatory,  relating  to  parties 
to  actions,  that  is  to  say:  Sec.  — .  Wlien  the 
death  of  a  person  is  caused  by  the  wrongful 
act  or  neglect  of  another,  his  heirs  or  per- 
sonal representatives  may  maintain  an  ac- 
tion for  damages  against  the  person  causing 
the  death;  or  when  the  death  of  a  person  is 
caused  by  an  Injury  received  in  faUliig 
through  an  opening,  or  defective  place  in  any 
sidewalk,  street,  alley,  square,  or  wharf,  hii> 
heirs  or  personal  representatives  may  main- 
tain an  action  for  damages  against  the  per- 
son whose  duty  it  was,  at  the  time  of  the  in- 
Jury,  to  have  kept  in  repair  such  sidewalk, 
or  other  place.  In  every  such  action  •  the 
Jury  may  give  such  damages,  pecuniary  or 
exemplary,  as,  under  all  the  drcomstances 
of  the  case,  may  to  them  seem  Just."  This 
section,  with  the  amendment  passed  In  187^ 
appeared  in  the  Code  of  1881  as  section  S, 
leaving  out  the  words,  "shall  recover  such  a 
stun  as  to  the  jury  shaU  eeem  reasonable." 
which  words  were  not  repealed  by  the  en^ 
actment  of  1875,  without  it  may  be  consid- 
ered that  they  were  repealed  by  Implication 
by  the  enactment  of  the  provision  In  the 
same  section  that,  "In  every  such  action  the 
jury  may  give  such  damages,  pecuniary  or 
exemplary,  as,  under  all  the  drcumstanoes  of 
the  case,  may  to  them  seem  just;"  this  pro- 
vision being  somewhat  Inconslst^it  with  the 
former  provision  at  the  end  of  section  8  of 
the  Laws  of  1873,  that  a  person  should  "re- 
cover such  a  sum  as  to  the  jury  shall  seem 
reasonable."  But,  however  that  may  be,  con- 
struing the  sections  with  reference  to  the 
statute  of  1873  before  It  was  amended,  it 
seems  to  us  that  the  provisions  of  section  8 
were  not  intended  to  apply  to  section  9. 
which  provides  for  altogether  a  different 
character  of  action,  section  8  providing  for  a 
spedflc  action  where  a  man  was  killed  In  a 
duel,  and  section  9  providing  tor  the  main- 
tenance of  an  action  for  injury  or  death  of  a 
child  generally.  Therefore  we  think  that  un- 
der the  decision  of  this  court  In  Dray  Co.  v. 
Hoefer,  2  Wash.  St  45,  25  Pac  1072,  the  doc- 
trine of  punitive  or  exemplary  damages  will 
not  apply  to  an  action  brought  under  sec- 
tion 9  of  the  Laws  of  1873,  being  section  13» 
of  the  Code  of  Procedure. 

Upon  the  trial  of  this  cause  evidence  was 
offered  by  respondent  tending  to  show  that 
the  death  of  the  child  was  caused  by  the 
carelessness  of  the  defendants,  and  all  the 
circumstances  attending  her  death.  Plain- 
tiff testified  to  the  age  of  the  girl,  who  was 
a  healthy  and  sound  child;  that  she  whs 
industrious,  and  capable  and  willing  to 
work;    was  handy  about  doing  housework; 
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that  the  parents  were  engaged  In  keeping  a 
boarding  house,  and  that  she  was  of  great 
assistance  to  them  in  such  employment 
Defendants  objected  to  any  evidence  what- 
«yer  as  to  the  damage,  or  which  tended  to 
show  damage,  by  loss  of  services  or  other- 
wise, which  plaintiff  had  sustained,  for  the 
reason  that  under  the  complaint  there  could 
be  no  recovery  excepting  for  nominal  dam- 
ages; and  to  the  Introduction  of  any  evi- 
dence under  the  complaint,  for  the  reason 
that  it  did  not  state  a  cause  of  action,  and 
that  there  was  an  Improper  Joinder  of  de- 
fendants. Both  of  these  objections  were 
overruled  by  the  court,  and  defendants  ex- 
cepted. At  the  conclusion  of  plaintiff's  evi- 
dence defendants  moved  for  a  nonsuit,  on 
the  ground  that  the  complaint  did  not  state 
a  cause  of  action;  that  the  evidence  did  not 
show  any  liability  against  the  defendants; 
and  that  there  was  no  statute  in  this  state 
providing  a  liability  in  a  case  of  this  kind 
upon  an  action  by  the  father,— which  mo- 
tion was  by  the  court  overruled.  Defend- 
ants then  moved  the  court  to  Instruct  the 
Jury  to  bring  in  a  verdict  against  defendants 
for  nominal  damages,  upon  the  ground  that 
plaintiff  failed  by  his  evidence  to  show  any 
damages,  which  motion  was  denied.  De- 
fendants then  proceeded  to  the  Introduc- 
tion of  testimony  showing  the  cost  of  cloth- 
ing a  girl  between  the  ages  of  8  and  18 
years  in  Spokane,  In  the  poorer  walks  of 
life;  how  much  time  she  would  be  occupied 
In  school;  how  much  leisure  she  would  have 
In  going  through  the  public  schools  of  the 
city;  what  would  be  the  cost  of  providing 
such  a  diHd  in  a  comfortable  and  decent 
way;  how  much  she  could  earn;  how  much. 
If  any,  s^rice  she  could  be  to  her  parents 
and  others;  and  as  to  whether  she  cotild 
render  any  services  between  those  years 
and  while  she  was  in  attendance  upon  the 
public  schools;  all  of  which  was  objected 
to  by  plaintiff,  and  objection  sustained  on 
the  ground  that  such  testimony  was  Imma- 
terial, Irrelevant,  and  incompetent.  We  are 
of  the  opinion  that  the  motion  for  nonsuit 
was  properly  overruled,  and,  without  enter- 
ing into  any  review  of  the  authorities, 
which  has  so  often  been  done  in  cases  of 
this  character,  we  are  satisfied  that  the 
sreat  weight  of  authority  snstains  the  doe- 
trine  that  Judgment  can  be  obtained  in 
the  absence  of  proof  of  special  pecuniary 
damage.  It  is  true  that  a  great  many  of 
the  cases  which  sustain  this  position  are  in 
states  where  exemplary  damages  are  al- 
lowed in  cases  of  this  kind,  but  the  general 
doctrine  is  stated  on  the  broad  ground  that 
proof  of  special  damages  is  Impracticable, 
and  that  no  specific  loss  occasioned  by  the 
death  of  a  child  is  necessary,  for  the  rea- 
son that  calculations  of  this  kind  are  within 
the  special  province  of  the  Jury;  and  that 
the  jury  is  as  well  calculated,  knowing  the 
age  of  the  child,  her  health,  her  habits,  her 
character,  and  the  station  in  life  of  her  par- 


ents, to  judge  of  the  pecuniary  loss  to  the 
parents,  as  witnesses  who  might  be  called 
to  testify.  But,  while  this  may  be  true, 
and  a  plaintiff  would  have  a  right  to  rest 
after  furnishing  the  Jury  with  sufficient 
data  from  which  they  could  come  to  an  in- 
telligent conclusion  as  to  the  amount  of 
damages  sustained  by  a  parent,  we  do  not 
think  the  rule  should  be  extended  so  as  to 
preclude  the  defendant,  if  he  saw  fit,  from 
iutroduclng  testimony  affirmatively  showing 
that  no  damages  could  arise  from  the  state 
of  facts  testified  to  by  the  plaintiff;  as,  for 
instance,  in  this  case  the  plaintiff  testified 
that  he  was  sending  the  girl  to  school;  that 
he  Intended  to  send  her  through  the  public 
schools  of  Spokane;  that  he  expected  to  give 
her  the  full  advantage  of  the  schools;  and 
testified  how  he  clothed  and  lodged  her, 
and  to  her  capability  for  work.  We  think 
it  was  certainly  competent  for  the  defendant 
to  show  by  competent  testimony  the  expense 
of  such  schooling,  such  clothing  and  lodging. 
and  maintenance  generally,  and  the  value  of 
the  earnings  of  a  child  of  the  same  character 
and  In  the  same  place,  and  any  other  per- 
tinent facts  which  might  assist  the  jury  in 
reaching  a  conclusloai.  as  to  the  proper 
amount  of  damages  which  would  be  sus- 
tained by  the  parents  by  reason  of  the  loss 
of  their  child.  It  is  true  that  difficulties 
present  themselves  from  every  standpoint, 
and  that  no  rule  can  be  laid  down  to  which 
objections  cannot  be  raised,  but  we  think 
it  is  going  too  far  to  deprive  the  defendant 
of  introducing  any  testimony  with  relation  to 
the  damages  which  he  is  called  upon  to  pay 
in  cases  of  this  kind,  which  would  be  the 
result  of  excluding  the  testimony  offered  by 
the  defendant  in  this  case,  and  his  defense 
would  be  confined  entirely  to  the  question 
of  negligence.  In  view  of  a  new  trial,  it 
wUl  not  be  necessary  to  pass  upon  the  ques- 
tion of  the  excesslveness  of  the  verdict  For 
the  error  alleged  in  excluding  defendants' 
testimony,  above  refened  to,  the  judgment 
will  be  reversed,  and  a  new  trial  granted. 

HOYT,  ANDBRS,  and   STILES,  JJ.,  ooa- 
cur. 


KLBPSCH  V.  DONALD  et  al.l 
(Snpreme  Court  of  Washington.    Jan.  27,  1894.) 
NBaLiosNT  Blastiso — Prima  Paoie  EvinsNos — 

TiiaSPASSEB — WiTNESSM  —  Ckkdibilitt  —  Evi- 
DiscE  TO  Impeach — Stenookaphio  Notes  Tak- 
BiT  AT  Former  Trial. 

1.  Where  an  explosive  nsed  in  blasting  de- 
stroys all  evidence  of  its  management  except 
that  of  persons  interested  in  avoiding  liability, 
evidence  that  a  person  was  killed  by  a  rock 
which  was  hurled  horizontally  940  feet,  or  three 
times  the  usual  distance,  by  a  blast,  is  prima 
facie  evidence  of  negligence  in  the  management 
of  the  blast. 

2.  In  an  action  against  a  grading  company 
for  the  death  of  plaiutifTs  intestate,  caused  by 
a  rock  hurled  by  a  blast  into  his  honse  in  which 
he  resided,  defendant  claimed  that  ii^testate  was 
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a  trespasser,  as  to  it,  under  its  contract  witli 
the  landowner,  which  gave  to  it  possession  of 
snch  portions  of  the  land  as  were  necessary  and 
convenient  for  the  prosecntion  of  blasting  work; 
but  defendant  did  not  show  that  the  location  of 
intestate's  house  was  either  necessary  or  conven- 
ient for  its  purposes.  Beld,  that  the  admission  of 
evidence  that  the  landowner  had  given  an  oral 
option  on  the  land  to  a  third  person,  and  that 
intestate,  who  was  a  squatter,  had  agreed  to  pay 
rent  to  snch  person  rather  than  be  removed,  did 
not  harm  defendant,  since  it  had  not  shown  its 
own  right  to  possession. 

3.  A  stenographer  who  has  shown  that  he 
took  notes  of  the  testimony  of  a  witness  on  a 
former  trial,  and  that  such  notes  were  correct, 
may  read  his  notes,  to  impeach  such  witness, 
though,  aside  from  the  notes,  he  has  no  recollec- 
tion of  what  the  witness  said. 

4.  An  instruction  tliat  the  jnry  should  not 
draw  any  inference  unfavorable  to  the  credibil- 
ity of  witnesses  brought  a  long  distance  or  from 
another  state  because  defendant  had  paid  their 
necessary  expenses  was  properly  refused,  where 
plaintiff's  counsel  had  not  commented  in  any 
way  on  the  presence  of  such  witnesses. 

.  Appeal  from  superior  court,  Spokane  coun- 
ty;  Wallace  Mount,  Judge. 

Action  by,  Theresa  Klepscb,  as  administra- 
trix of  Frank  Klepsch,  deceased,  against 
George  Donald,  James  Ia  Smith,  and  Frank 
B.  Howell,  as  partners  under  the  firm  name 
of  Donald,  Smith  &  Howell,  for  negligently 
causing  the  death  of  plaintiff's  intestate. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Thomas  C.  GrifBtta  and  Kinnalrd  &  Happy, 
for  appellants.  John  B.  Hess  and  Turner, 
Orares  &  McKimrtry,  for  respondents. 

STILES,  J.  This  Is  a  second  appeal  in 
this  case,  the  decision  on  the  former  appeal 
being  found  In  4  Wash.  436,  SO  Pac.  901. 
The  facts  proven  did  not  differ  materially 
from  those  presented  at  the  first  trial,  ex- 
cepting that,  upon  the  matter  of  ascertaining 
the  damage  suffered,  the  showing  was  in  ac- 
cordance with  the  rule  laid  down  by  this 
court;  the  defendants  were  allowed  to  show 
the  methods  they  employed  In  conducting 
their  blasting  operations,  and  they  offered 
proof  tending  to  show  that  the  deceased, 
Klepsch,  was  a  trespasser  upon  lands  put 
into  their  possession  by  the  railroad  com- 
pany in  connection  with  their  grading  con- 
tract 

The  first  error  complained  of  is  the  refusal 
of  the  court  to  sustain  a  motion  for  a  non- 
suit, on  the  ground  that  the  plaintiff  had 
failed  to  show  the  specific  act  of  negligence 
on  the  part  of  the  defendants  which  caused 
the  Injury.  Counsel  renews,  under  this  head, 
the  proposition  urged  at  the  former  hearing, 
—that  the  mere  fact  of  an  injury  caused  by 
the  hurling  of  the  rock  was  not  prima  facie 
proof  of  negligence  in  the  management  of 
the  blast;  and  many  cases  are  cited  to  sus- 
tain the  position  that  the  fact  of  injury  does 
not  generally  prove  negligence.  Hawkins  t. 
Railway  C!o.,  3  Wash.  592,  28  Pac.  1021,  Is 
one  of  the  cases  cited,  and  there  was  not  at 
the  former  hearing  of  this  case,  nor  is  there 
now,  any  disposition  on  the  part  of  this 


court  to  depart  from  the  rule  there  adhered 
to;    nor  do  we  concede  that  any  such  de- 
parture was  made.    The  fact  of  the  injury, 
and  the  circumstances  under  which  It  oc- 
cmred,  viz.  by  the  casting  of  a  rock  such  an 
unreasonable  distance  as  940  feet,  with  an 
explosive  which,  by  its  very  nature,  destroys 
all  the  eyldence  of  the  way  In  which  it  is 
managed,  except  as  It  may  be  proven  by 
parties  interested  In  avoiding  liability,  ■waa 
the  basis  of  the  ruling  which  we  said  oa^bt 
to  be  the  law  of  such  cases.    A  passen;;er 
on  a  railroad  train  is  Injured,  and  tlie  fact 
of  injury  alone  does  not  anstatn  a  charge  of 
negligence;  but,  if  the  train  was  derailed  by 
reason  of  a  broken  wheel,  the  presumption 
arises  that  the  carrier  was  negligent  in  not 
providing   a   sound  one.    So,   here,    the   de- 
ceased was  injured  in  his  own  house,  and  at 
a  distance  from  the  place  of  the  blast  which 
the  evidence  showed  waa  the  very  extreme 
of  distances  to  which  rodis  could  be  thrown 
in  that  manner,  being  more  than  three  times 
the   distance   to   which   they    were    usually 
thrown;  and  it  lay  with  the  defendants  to 
explain  how  this  unreasonable  circumstance 
happened,  and  that  it  was  not  thebr  foult 
Nor  was  it  any  answ»  to  show  that  they 
had  given  their  employes  strict  general  in- 
structions to  be   careful,  or  that  the   em- 
ployes were  competent  and  usually  careful 
meu.    The  very  fact  shown  in  the  case  that, 
in  general,  the  rocks  from  defendants'  blasts 
did  not  fly  half  as  far  as  these  particular 
rocks,  certainly  tended  to  show  that  there 
must  have  been  an  unusually  heavy  charge 
behind  these  rocks,  or  that  some  less  than 
usually  efficient  means   was  taken   to  pre- 
vent their  ffight  to  such  a  prodigious  dis- 
tance.   Upon  the  point  of  the  ordinary  dis- 
tances to  which  rocks  thrown  ftom  a  careful- 
ly managed  blast  would  go,  the  evidence  of 
the  plaintiff  was  meager;    but  the  defend- 
ants' evidence  fully  supplied  any  deficiency 
in  that  respect,  and  therefore  cm*ed   what- 
ever error  there  may  have  been  in  .refusing 
the  nonsuit    The  claim  is  also  made  that 
this  presumption  was  rebutted  by  the  evi- 
dence  showing   the  precautions   that    were 
generally  taken.    But  that  did  not  suffice; 
none  of  the  evidence  was  directed  to  the 
point  of  showing  how  this  particular  blast 
was   treated.    In   this   connection    we    may 
also  dispose  of  the  exceptions  on  account  of 
the  court's  refusal  to  allow  certain  questions 
to  be  answered  touching  the  directions  given 
employes,  and  their  usual  method  of  laying 
and   protecting  blasts.    The   ingenuity   and 
persistence  of  counsel  were  sufficient  to  cir- 
ciunvent  this  obstacle,  and  the  same  ques- 
tions were  fully  answered  elsewhere. 

Defendants,  in  order  to  show  that  the  de- 
ceased was,  as  to  them,  a  mere  trespasser 
on  the  land  where  his  house  was,  produced 
their  grading  contract  with  the  railroad 
company,  and  claimed  that,  as  the  land 
about  the  place  where  they  were  grading 
was  an  odd  section,  which  belonged  to  the 
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railroad  company,  they  bad  the  Implied 
right  to  the  possession  of  the  whole  tract 
for  the  prosecution  of  their  work.  In  re- 
sponse to  this  claim,  a  great  deal  of  testi- 
mony was  taken  going  to  show  that  the  rail- 
road company  had  given  to  certain  third  par> 
tics  an  oral  option  to  buy  the  land  where 
the  Klepsch  house  was,  with  permission  to 
take  possession,  and  remove  squatters,  of 
whom  Klepsch  was  one,  or  require  them  to 
admit  a  tenancy  by  the  payment  of  rent 
There  was  testimony  tending  to  show  that 
Klepsth  had  paid,  or  agreed  to  pay,  rent, 
and  also  that  the  place  where  he  was  in- 
jured was  a  dedicated,  but  unopened,  street. 
Exceptions  were  taken  to  the  admission  of 
the  testimony  concerning  the  option,  etc., 
and  they  are  here  urged  on  the  ground  tliat 
any  such  contract  must  have  been  in  writ- 
ing. But,  however  tljat  may  be,  we  are  of 
opinion  that  this  testimony  did  the  defend- 
ants no  barm,  because  their  own  proposi- 
tion aa  to  their  right  of  possession  was  not 
sustained.  All  that  could  be  implied  from 
their  contract  was  that  they  should  have 
possession  of  such  portions  of  the  railroad 
company's  lands  as  were  necessary  and 
convenient  for  the  prosecution  of  the  grad- 
ing work  covered  by  the  contract;  and  it 
nowhere  appeared  that  the  location  of  the 
Klepsch  bouse  was  thus  either  necessary 
or  convenient  We  will  guard  this  last  re- 
mark by  expressing  a  serious  doubt  whether 
a  mere  trespasser  upon  premises  devoted 
to  blasting,  as  claimed,  could  be  Injiired,  un- 
der the  circumstances  of  this  case,  without 
liability  on  the  part  of  those  who  Injured 
bim. 

To  Impeach  a  witnesss  who  had  testified  at 
the  former  trial  the  respondent  produced 
tbe  stenographer  who  had  taken  notes  of  the 
testimony,  and  had  Mm  read  his  notes,  after 
showing  that  he  bad  taken  them  at  the  time, 
that  they  were  correct,  and  that  aside  from 
them,  he  had  no  recollection  what  the  wit- 
ness had  said.  We  think  the  practice  was 
correct  State  v.  Freidrich,  4  Wash.  204.  29 
Pac.  1055,  30  Pac.  328.  and  31  Pac.  332. 

Certain  of  the  witnesses  for  the  defense 
were,  brought  from  long  distances,  one  of 
them  from  without  the  state;  and  the  court 
was  asked  to  charge  the  jury  to  the  effect 
that  no  unfavorable  inference  was  to  be 
drawn  by  the  Jury  against  the  credibility  of 
such  witnesses  because  of  the  defendants' 
having  paid,  or  agreed  to  pay,  their  neces- 
sary expenses  in  attending  the  trial.  Re- 
fused. The  substance  of  this  request  would 
be  entirely  proper  in  a  proper  case;  but  the 
propriety  of  It  would  depend  on  whether 
the  Jury  was  Invited,  in  argument,  to  draw 
any  such  inferences.  The  record  before  us 
does  not  show  that  counsel  for  the  plaintiff 
in  any  way  commented  upon  the  presence 
of  the  witnesses  at  the  trial,  and  there  was, 
therefore,  no  error. 

The  main  point  of  the  contest  In  this  case 
centered    upon   tbe    question    whether   the 


rock  which  killed  Klepsch  was  thrown  from 
the  defendants'  work,  or  whether  it  came 
from  the  Franklin  school  grounds,  which 
were  much  nearer,  and  where  blasting  was 
in  progress  during  the  same  period;  but 
upon  this  point  we  cannot  interfere,  for 
there  was  a  substantial  conflict  of  testimony, 
which  it  was  proi>erly  left  to  the  Jury  to  de- 
cide. 

There  w«re  sundry  exceptions  not  here 
specifically  noticed,  but  the  alleged  errors 
upon  which  they  were  founded  either  do 
not  appear  in  the  record  or  were  connected 
with  the  Instructions,  and  tbe  latter  were 
either  covered  fairly  by  the  cliarge  of  the 
court  or  have  been  Incidentally  disposed  of 
In  the  foregoing  opinion.  Finding  no  re- 
versible error,  tbe  Judgment  will  be  af- 
firmed. 

DUNBAR,  O.  X,  and  SCOTT  ajod  AN- 
DERS, JJ.,  concur. 


SCHMIDT  «t  •!.  V.  BRIBO  et  aL     (No. 

16,132.) 

(Supreme  Covrt  of  California.     Dee:  30,  1893.) 

Tbads-Mabk — ^What  will  bb  PaoTBCTsn— "Sab- 

SAFABILLA  ASD  IBOH" — INBBIN<S1IBNT  —  DAM- 
AGES— INJONCTION. 

1.  The  words  "SarSaparllla  and  Iron"  are 
generic  terms,  and  cannot  be  appropriated  as  a 
trade-marlc.  Civ.  Code,  §  991,  providing  that  a 
trade-mark  shall  not  inclade  any  designation 
"which  relates  only  to  the  name,  quality,  or  de- 
scription of  the  thiiiB." 

2.  .The  fact  that  such  generic  terms  do  not  in 
fact  indicate  the  character,  kind,  or  quality  of 
the  article  manufactured  by  persons  claiming 
them  as  a  trade-mark,  and  on  whicli  they  are 
used  as  sucli,  does  not  give  such  persons  the 
right  to  their  excinsive  use. 

3.  Where  a  person,  with  intent  to  divert  to 
himself  the  business  ot  others,  prepares  and  sells- 
an  article  similar  to  that  manufactured  and  sold 
by  such  others,  and  in  doing  so  uses  labels  and 
devices  so  closely  resembling  those  nsed  by  the 
latter  as  to  lead  purchasers,  while  using  ordi- 
nary care,  to  believe  that  they  are  purcliasing 
the  imitated  article,  he  is  liable  to  such  other 
manufactiu'ers  in  damages,  and  will  be  enjoin- 
ed from  continaing  the  use  of  such  labels  and' 
devices,  though  these  do  not  constitute  a  trade- 
mark. 

4.  Plaintiffs  sued  defendants  for  infringe- 
ment of  a  trade-mark,  and  manufacturing  and 
selling  an  article  in  imitation  of  one  sold  by 
plaintiffs,  and  for  an  injunction,  about  two 
years  after  they  discovered  the  inritation;  but 
they  had  before  brought  suit  against  other  in- 
fringers, and  defendants  had  changed  their  la- 
bel on  account  of  a  decision  therein.  Held,  that 
plaintiffs  should  not  be  denied  damages  because 
of  delay  in  bringing  suit 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  B^ncisco;  P.  W.  Lawler, 
Judge. 

Action  by  Schmidt  and  othws  against 
Brieg  and  oth««  to  recover  damages  for  In- 
fringement of  a  trade-mark  and  for  an  in- 
junction. From  a  Judgment  for  plaintiffs, 
and  from  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal.  Order  af- 
firmed.    Judgment  modified  and  affirmed. 
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James  G.  Maguire,  E.  S.  Salomon,  and 
Henry  Elckhoff,  for  appellants.  John  L. 
Boone  and  Langhorne  &  Miller,  for  respond- 
ents. 

PATBRSON,  J.  This  Is  an  action  for  an 
injunction,  and  te  recover  damages  for  an 
infringement  of  plaintiflB'  trad»-mark  and 
labels.  The  facts  found  by  the  court  below 
are  substantially  as  follows:  In  the  year 
1887  plaintiffs  commenced  to  manufacture 
and  sell  a  new  and  valuable  medicinal  com- 
pound or  beverage,  and  adopted  and  used  In 
connection  with  the  sale  thereof  the  name 
"SarsaparlUa  and  Iron."  By  reason  of  the 
superior  character  of  the  medicinal  constit- 
uents employed  In  the  manufacture  of  the 
beverage  <»:  compound  it  became  widely 
known  and  highly  esteemed  by  the  trade, 
and  identified  and  distinguished  by  dealers 
and  consumers  under  the  designation  of 
"SarsapariUa  and  Iron."  This  name  was 
not  at  that  time  In  use  or  known  as  a  des- 
ignation of  any  similar  article  of  manufac- 
tiu*e  on  sale.  For  the  purpose  of  Identifying 
the  beverage  as  being  of  thehr  manufacture, 
and  to  distinguish  it  from  other  articles  of 
a  similar  nature,  plaintifrs  have  affixed  to 
the  bottles  containing  the  same  their  own 
labels,  devices,  and  trade-mark,  specimens 
of  which  are  attached  to  the  complaint  here- 
in. The  article  has  become  widely  known 
to  the  public  and  to  buyers  and  consumers 
thereof  as  the  beverage  manufactured  and 
sold  by  the  plaintiffs,  not  only  through  the 
name  "SarsapariUa  and  Iron,"  but  through 
said  labels;  and  up  to  the  time  of  the  in- 
fringement, hereinafter  referred  to,  large 
sales  and  great  profits  had  been  made  by  the 
plaintiffs.  The  defendants,  since  the  month 
of  December,  1888,  willfully  disregarding  the 
rights  of  the  plaintiffs,  and  with  the  inten- 
tion to  divert  to  themselves  the  business 
of  the  plaintiffs,  and  the  profits  and  gains 
thereof,  have  fraudulently  prepared,  sold, 
and  now  continue  to  manufacture  and  sell, 
throughout  the  state  of  California,  an  article 
or  bevei'age  In  Imitation  of  the  plaintiffs' 
beverage,  having  the  same  taste,  flavor,  and 
appearance  as  plaintiffs'  article,  with  the  in- 
tent to  deceive  and  defraud  the  public  and 
to  injure  and  defraud  the  plaintiffs.  They 
have  put  their  beverage  in  bottles  and  pack- 
ages similar  to  those  used  by  the  plaintiffs, 
and  have  labeled  their  bottles  with  labels, 
names,  marks,  and  devices  similar  to  those 
used  by  the  plaintiffs.  Copies  of  these  labels 
are  attached  to  the  complaint  These  marks 
and  devices  so  closely  resembled  those  used 
by  the  plaintiffs  as  to  be  calculated  and 
liable  to  deceive  purchasers  and  consumers 
of  plaintiffs'  article,  and  to  lead  them,  al- 
though exercising  ordinary  care  and  pru- 
dence, to  believe  that  the  article  contained 
therein  Is  the  plaintiffs'  article,  greatly  to 
the  diminution  and  damage  of  the  business 
and  profits  of  plaintiffs  derived  therefrom. 
Tke    defendants'    beverage    In    imitation    of 


the  plaintiffs'  compound  or  beverage  is  in- 
ferior to  that  put  up  by  the  plaintifls,  and 
by  reason  thereof  the  reputation  of  plaintllEs' 
article  has  been  greatly  injured,  but  there 
is  no  deleterious  or  poisonous  substance  in 
the  defendants'  beverage.  By  reason  of  the 
wrongful  acts  of  the  defendants  the  plain- 
tiffs have  sustained  damage  in  the  amount 
of  $3,539.25.  Upon  these  findings  tbe  court 
concluded  that  the  plaintiffs  were  entitled 
to  an  injimction  perpetually  restraining  the 
defendants  from  "preparing,  patting  up, 
selling,  or  offering  for  sale  said  or  any  imita- 
tion of  plaintiffs'  article,  or  any  article  un- 
der or  bearing  the  name  of  'SarsapariUa  and 
Iron,'  or  any  article  under  or  bearing  a  col- 
orable or  other  imitation  of  said  name,  or 
any  article  bearing  said  false  labels,  (Exhibit 
B,)  or  any  Imitation  of  the  said  labda  of 
plaintiffs,  or  any  article  bearing  upon  or  con- 
necting therewith  any  of  the  said  names,  de- 
vices, or  trade-marks  of  the  plaintiffs  which 
are  shown  upon  said  labels  or  exhibits. 
Also  that  plaintiffs  were  entitled  to  recover 
said  sum  of  $3,539.25  and  costs."  A  decree 
was  entered  accordingly. 

1.  Words  which  are  merdy  descriptive  of 
the  character,  quality,  or  composition  of  an 
article  cannot  be  monopolized  as  a  trade- 
mark. Thus  it  has  been  held  that  the  words 
"Iron  Bitters"  are  so  far  Indicative  of  the 
qualities  of  an  article  as  to  fall  within  the 
scope  of  the  rule,  (Chemical  Co.  v.  Meyer,  139 
V.  a.  542,  11  Sup.  Ct  625,)  and  that  name  is 
no  more  generic  tban  the  name  "SarsapariUa 
and  Iron."  Our  Code  provides  that  a  trade- 
mark shaU  not  Include  any  designation 
"which  relates  only  to  the  name,  quality,  or 
description  of  the  thing."  Civ.  Code,  S  991. 
Words  in  common  use  are  the  common  prop- 
erty of  the  people,  and  no  one  can  acquire 
an  exclusive  right  to  such  words  by  adopting 
them  as  his  trade-mark,  unless  they  be  used 
out  of  their  ordinary  acceptation,  and  as  a 
fancy  name.  The  general  rule  is  opposed  to 
the  use  of  mere  words  as  a  trade-mark;  but 
if  aU  of  the  words  be  used  under  a  new  com- 
bination In  the  way  of  a  fancy  name  or  des- 
ignation, they  may  constitute  a  vaUd  trade- 
mark, if  they  do  in  fact  indicate  origin  or 
ownersWp.  Lawrence  Maniifg  Co.  ▼.  Ten- 
nessee Manuf'g  Co.,  138  U.  S.  646.  11  Sup. 
Ct.  390.  We  think  the  words  "SarsapariUa 
and  Iron"  are  generic  terms,  and  were  used 
for  the  purpose  of  indicating,  not  ao  much 
the  origin,  manufacture,  or  ownership  of  the 
beverage,  as  the  quality  of  pie  article  itself. 
In  Canal  Co.  v.  Clark,  13  Wall  327.  the 
court  said:  "True,  it  may  be  that  the  use 
by  a  second  producer,  in  describing  truth- 
fully bis  product  by  a  name  or  comtrtnatlon 
of  words  already  in  use  by  another,  may 
have  the  effect  of  causing  the  pubUc  to  mis- 
take as  to  the  origin  or  ownership  of  the 
property;  but  if  it  is  just  as  true  in  its  ap- 
plication to  his  goods  as  it  is  to  those  of  an- 
other, who  first  applied  it,  and  who,  there- 
fore, claims  an  exclusive  ri£|tt  to  use  it,  ther* 
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is  DO  lognl  or  moral  wrong  done."  \Vc  held 
taere  ttuit  a  person  Is  not  entitled  to  the  ex- 
clusive use  of  the  words  "Antiquarian  Book 
Store''  us  a  trade-mark.  Cboynski  t.  Cohen, 
30  Cal.  501.  See,  also,  Browne,  Trade- 
Murks,  i  1C4;  Raggett  t.  Flndlater,  L.  R.  17 
Eq.  29.  The  words  "Sarsaparilla  and  Iron" 
describe  ingredients  well  known  to  the  pub- 
lic. The  word  "sarsaparilla"  means  a  root, 
or  its  extract,  and  iron,  as  used  in  connec- 
tion with  the  word  "sarsaparilla,"  must  mean 
a  solution  of  the  metal  iron.  But  it  is  claim- 
<H.l  by  respondents  that  the  words  "Sarsaparil- 
la and  Iron"  do  not,  in  fact,  indicate  the 
character,  Idnd,  or  quality  of  their  bevei-age; 
that  it  is  not  a  composition  of  sarsaparUla 
and  iron,  but  a  solution  of  various  substan- 
ces; that  it  contains  only  a  small  quantity 
of  sarsaparilla  and  a  small  quantity  of  iron, 
and  the  name  was  given  to  the  beverage  only 
as  a  name  by  which  it  might  be  known,  with- 
out In  any  way  being  descriptive.  But  It  is 
suilicicnt  to  say  in  answer  to  this  claim  that 
the  name  given  to  the  article  is  either  gen- 
eric, or  it  is  of  such  a  character  that  it  can 
us  well  be  applied  to  defendants'  beverage 
as  to  the  plaintiffs';  and,  this  being  so,  as 
was  said  in  Canal  Co.  v.  Clark,  supra,  al- 
though the  use  of  the  name  may  have  the 
effect  of  causing  the  public  to  mistake  as  to 
the  origin  or  ownership  of  the  product,  "if 
it  is  just  as  true  in  its  application  to  his 
i;uuds  as  it  is  to  those  of  another,  who  first 
applied  it,  *  •  •  there  is  no  legal  or  moral 
wrong  done,"  the  words  or  combination  be- 
ing of  such  a  character  as  to  designate  re- 
spectively well-known  articles  of  commerce. 

2.  It  wUl  be  observed  from  our  statement 
of  the  facts  that  the  com-t  found  the  defend- 
iiuts  willfully,  with  intention  to  divert  to 
themselves  the  business  of  the  plaintiffs,  and 
Bccure  the  profits  and  gains  tliereof,  prepared 
and  sold  large  quantities  of  an  inferior  Imi- 
tation of  the  defendants'  beverage,  and  in 
doing  so  had  used  labels,  marks,  and  devices 
so  closely  resembling  those  used  by  the  plain- 
tiffs as  to  deceive  the  pm'chasers,  and  lead 
them,  although  exercising  ordinary  care,  to 
believe  that  they  were  purchasing  plaintiffs' 
beverage.  Upon  this  finding  the  plaintiffs 
•were  entitled  to  judgment,  independently  of 
the  validity  of  tlie  trade-marks  in  question. 
In  Lawrence  Manuf'g  Co.  v.  Tennessee 
Munuf'g  Co.,  supra,  Mr.  CMef  Justice  FiUler 
said:  "Undoubtedly  an  inferior  and  fraudu- 
lent competition  against  the  business  of  the 
plaintiff,  conducted  with  the  intent  on  the 
part  of  the  defendant'  to  avail  itself  of  the 
reputation  of  the  plaintiff  to  palm  off  its 
goods  as  plaintiff's,  would,  in  a  proper  case, 
constitute  ground  for  relief;"  and  in  the 
cotu-.se  of  his  opinion  referred  to  an  English 
case,  in  which  Lord  Justice  Lindley  remark- 
ed timt,  "altliough  the  plaintiffs  had  no  ex- 
clustive  right  to  the  use  of  the  words  'Stone 
..Vie'  alone  as  against  the  world,  or  any  right 
to  prevent  the  defendant  selling  his  goods  as 
having  been  made  at  Stone,  'yet,  as  against 
V.iJ5i'.uo.6*-4D 


a  parUcular  defendant,  wbo  is  fraudulently 
using  or  going  to  fraudulently  use  the  words 
with  the  express  purpose  of  passing  off  his 
goods  as  tlie  sooila  of  the  plaintiffs.  It  ap- 
pears to  me  that  the  plaintiffs  may  have 
rights  which  they  may  not  have  against  other 
traders.' "  A  competing  business  firm  is 
boimd  to  deal  fairly  in  placing  its  rival  arti- 
cle upon  the  market;  and,  if  it  clearly  ap- 
pears that  the  defendants  have  closely  imi- 
tated the  pUiintiffs'  labels  and  style,  and  have 
done  obvious  damage  to  the  latter's  busbicss 
through  the  unlawful  business  mctho<l8  em- 
ployed, the  plaintiffs  are  entitled  to  relief 
upon  the  ground  of  fraud.  Sperry  v.  Milling 
Co.,  81  Cal.  258,  22  Pac.  051;  Pierce  v.  Gult- 
tard,  6S  Cal.  68,  8  Pac.  645.  Cases  are  not 
wanting  of  injunctions  issued  to  restrain  the 
use  even  of  one's  own  name,  where  such  use 
is  made  with  such  additions  as  to  inten- 
tionaUy  deceive  the  public,  and  make  them 
believe  be  is  selling  the  goods  of  another. 
McLean  v.  Fleming,  96  U.  S.  251;  Chemical- 
Co.  V.  MeyCT,  supra.  See,  also.  Food  Co. 
V.  Batunbach,  32  Fed.  212;  California  Fig 
^ymp  Co.  T.  Improved  Fig  Syrup  Co.,  51 
Fed.  297;  Id.,  4  C.  C.  A.  264,  54  Fed. 
178;  Stone  Co.  v.  Wallace,  52  Fed.  438. 
There  is  abundant  evidence  in  the  record  to 
support  the  finding  of  the  coiut.  The  de- 
fendant's label  is  a  palpable  imitation  in 
form  and  design  of  the  plaintiffs'  label.  Both 
have  the  same  general  appearance,  except  in 
color, — one  being  blue,  the  other  red.  Both 
iiave  crescent-shaped  neck  labels  for  the  bot- 
tle, lined  and  lettered  in  similar  form.  Botli 
have  the  word  "Sarsaparilla"  at  the  top  of 
the  label  in  large  letters,  and  the  won! 
"Iron"  printed  in  the  border  of  the  lower 
half  of  the  label.  Both  have  parallel  lines 
running  across  the  middle  of  the  label  with 
the  name  of  the  manufacturers  between  the 
same.  The  monogram  of  the  defendants  oc- 
cupies the  same  position  upon  thMr  label  as 
the  trade-mark  of  the  plaintiffs  upon  the  la- 
bel of  the  latter.  Both  labels  have  the 
words,  "A  great  blood  purifier,"  and  "Cures 
all  skin  diseases,"  printed  in  the  lower  half 
of  the  label.  In  fact  the  only  material  dif- 
ference between  the  two  labels  in  design  and 
appearance  exists  in  the  colors,  but  this  is 
no  defense.  Browne,  Trade-Marlu,  $  236. 
The  difference  in  color  is  a  mere  probative 
fact,— a  circumstance  to  be  considered  by 
the  court  in  determining  the  ultimate  ques- 
tion as  to  whether  the  defendants'  devices 
so  closely  resembled  the  plaintiffs'  labels  as 
to  deceive  the  public.  The  court  below  has 
found  the  fact  that  the  purchasers  have  been 
deceived  by  the  acts  of  the  defendants,  and 
we  cannot  say  that  this  finding  is  not  sup- 
ported by  the  evidence.  As  was  said  in  Mc- 
Lean V.  Fleming,  supra:  "What  degree  of 
resemblance  is  necessary  to  constitute  an  in- 
fringement Is  incapable  of  exact  definition  as 
applicable  to  all  cases.  Ail  that  courts  of 
justice  can  do  In  that  regard  Is  to  say  that 
no  trader  can  adopt  a  trade-mask,  so  resem- 
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bUng  that  of  another  trader  as  that  ordinary 
purchasers  buying  with  ordinary  caution  are 
likely  to  be  misled."  See,  also,  Improved 
Fig  Syrup  Co.  v.  CalifcHmia  Fig  Syrup  Co.,  4 
a  0.  A.  264,  64  Fed.  178.  The  testimony 
shows  clearly  that  the  size,  form,  design, 
ornamentation,  and  phraseology  of  plaintiffs' 
label  were  studiously  followed  by  the  de- 
fendants in  the  preparation  of  theh:  own,  and 
that  the  latter  was  used  and  Intended  to  be 
used  as  a  dose  imitation  of  the  plaintiffs'  la- 
b^,  and  for  the  purpose  of  leading  the  public 
to  believe  that  the  beverage  contained  in  the 
bottles  upon  which  the  defendants'  labels 
were  placed  was  the  Identical  article  manu. 
factured  by  the  plaintiffs. 

3.  The  appellants  insist  tliat  the  plaintiffs 
should  not  be  allowed  to  recover  any  dam- 
ages, because  of  the  delay  in  commencing 
this  action.  This  claim  is  set  up  for  the  first 
time  in  this  court,  and  appears  to  be  an 
afterthought.  Th^e  Is  nothing  in  the  an- 
.swer,  qr  in  the  report  of  the  proceedings  at- 
the  trial  below,  indicating  an  intention  to  set 
up  such  a  defense.  The  point  ought  to  have 
been  raised  at  least  at  the  time  the  motioi^ 
for  a  nonsuit  was  made,  the  facts  having 
come  out  in  the  evidence  of  the  flaintlffs; 
but  conceding  for  the  purposes  of  the  discus- 
sion that,  notwithstanding  the  failure  of  the 
defendants  to  set  up  the  plea  of  laches 
until  this  time,  it  should  still  be  considered, 
we  think  the  contention  Is  not  supported 
by  the  admitted  facts.  The  action  was 
commenced  about  two  years  after  the  plain- 
tiffs discovered  the  infringements^  and  the 
record  shows  that  plaintiffs  bad,  prior  to 
the  bringing  of  this  action,  brought  suit 
against  other  infringers,  and  that  the  defend- 
ants not  only  bad  notice  of  this  prior  litiga- 
tion, but  had  changed  the  color  of  their  label 
on  account  of  a  decision  in  the  coiurt  below. 
The  doctrine  of  laches,  as  applied  to  stale 
claims  in  matters  of  trust,  does  not  apply 
with  full  force  to  cases  of  Infringement 
Browne,  Tr&de-K.tnis,  i  G85. 

It  follov;t  irom  the  views  we  have  expresa- 
eu  thai  the  Judgment  of  the  court  Is  errone- 
ous in  two  particulars.  .  The  plaintiffs  were 
not  entitled  to  a  decree  restraining  the  de- 
fendants from  preparing,  putting  up,  offering 
for  sale,  or  selling  the  beverage  in  question. 
There  is  nothing  in  the  complaint  upcm  which 
a  Judgment  awarding  to  plaintiffs  the  exclu- 
sive right  to  manufactm'e  the  beverage  as 
against  the  defendants  can  be  predicated. 
Tlie  decree  is  also  erroneous  in  so  far  as  It 
enjoins  the  defendants  from  making,  offer- 
ing for  sale,  or  selling  any  beverage  or  arti- 
cle under  the  name  of  "SarsaparlUa  and 
Iron."  As  we  have  seen,  the  plaintiffs  have 
not  the  exclusive  right  to  the  use  of  those 
words.  In  other  respects  the  decree  is  cor- 
rect. The  restraining  portion  of  the  de- 
cree should  simply  have  enjoined  the  defend- 
ants from  selling  or  offering  for  sale  any 
beverage  or  article  bearing  the  labels  shown 
by  Exhibit  Q,  attached  to  the  complaint,  and 


from  selling  or  offering  to  adl  any  artl<de  or 
beverage  imder  any  marks,  signs,  devices,  or 
labels  calculated  or  liable  to  deceive  pur- 
chasers and  OMisumers  of  plaintiffs'  article; 
or  the  public  generally,  or  to  lead  them, 
while  exerdaing  ordinary  care  and  prodenoe 
in  purchasing,  to  believe  that  the  article 
contained  in  the  defendants'  bottles  and  pack- 
ages is  the  plaintiffs'  article. 

The  order  denying  the  d^endants'  motioD 
for  a  new  trial  is  affirmed.  The  cause  is  re- 
manded, with  directions  to  the  court  below 
to  modify  the  decree  In  accordance  with  the 
views  herein  expressed.  As  so  modified  the 
Judgment  will  stand  afOrmed. 

We  concur:  McFARLAND,  X;  GA* 
KOUTTE,  J.;  HARRISON,  J.;  FETZGBR- 
ALD,  J. 


SCHMIDT  et  al.  ▼.  WELCH  et  aL     (Na 

15,136.) 

(Supreme  Court  of  California.     Dec  30.  1893.) 

TkAOE-UaBK — IKFBISOEMBKT— DaXXOSS — ^Ix- 
J0KOTION. 

Where  labels  used  on  bottles  oontaining 
medicine  manufactured  by  defendants  in  no 
respect  resemble  labels  used  by  plainttSs  on 
bottles  containing  similar  medicine  put  up  hj 
them,  except  that  both  labels  have  thereon  the 
words  "SarsaparlUa  and  Iron,"  plaintiffs  an 
not  entitled  to  an  injunction  or  to  damages. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  F.  W.  Law- 
lor,  Judge. 

Action  by  Schmidt  and  others  against 
Welch  and  others  to  recover  damages  for  in- 
fringement of  a  trade-mark  and  for  an  In- 
junction. From  a  Judgment  for  plaintiffs, 
and  from  an  order  denying  a  motion  Xor  ^ 
new  trial,  defendants  appeaL    Reversed. 

James  G.  Maguire,  E.  S.  Solomon,  and 
Henry  ElciUioff,  for  appellants.  John  !>. 
Boone  and  Langhome  &  Miller,  tor  respond- 
ents. 

PATERSON,  J.  The  facts  found  by  the 
court  below  in  this  case  are  in  all  respects 
the  same  as  those  found  by  the  court  in 
Schmidt  V.  Brieg,  (this  day  filed,)  35  Pac.  (523, 
except  as  to  the  amount  of  damages.  A  de- 
cree like  the  decree  In  the  Brieg  Case  was 
entered,  the  damages,  however,  being  fixed 
in  this  case  at  $8,163.70.  In  the  Brieg  Case 
we  held  tliat  the  plaintiffs  were  not  entitled 
to  the  exclusive  use  of  the  words  "Sarsaparil- 
la  and  Iron"  as  a  trade-mark,  but  that  tbej 
were  entitled  to  a  decree  restraining  the  de- 
fendants from  selling  or  offering  to  sell  anj' 
beverage  under  the  label,  Exhibit  B,  attach- 
ed to  the  complaint  therein,  and  to  an  af- 
firmance of  the  judgment  for  damages  and 
costs.  Our  decision  in  ttiat  case  Is  based  up- 
on the  finding  of  the  court  tliat  the  defend- 
ants, with  intent  to  divert  to  themselves  the 
business  of  the  plaintiffs  and  the  profits  and 
gains  thereof,  and  to  deo^ve  the  pultUc;  had 
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fraudulently  prepared  and  sold  an  inferior 
article  in  imitation  of  the  plaintiffs'  beyeragei 
and,  with  intent  to  deceive  and  defraud  the 
public  and  Injure  and  defraud  the  plaintiffs, 
had  caused  said  Inferior  article  to  be  put  up 
Ln  bottles  and  packages  similar  to  those  used 
by  the  plalntUTs  for  their  article,  and  sold  un- 
der labels,  marks,  and  devices  similar  to  the 
names,  labels,  marks,  and  devices  used  by 
the  plaintiffs.  The  fraudulent  acts  complain- 
ed of  and  found  consisted  in  the  unlawful 
and  studied  imitation  of  the  plaintlfb'  label 
under  which  the  tatter's  bev^age  had  been 
sold  and  become  wlddy  known  as  a  valuable 
and  useful  beverage,  and  a  source  of  great 
profit  to  them.  In  the  case  at  bar,  however, 
the  defendants'  label  is  in  no  respect  similar 
to  that  used  by  the  plaintiffs.  With  the  ex- 
ception of  the  words  "Sarsaparilla  and  Iron" 
there  is  nothing  in  defendants'  label  In  form, 
design,  or  lettering  simUar  to  the  plaintiffs' 
lab^  The  larger  label  is  diamond-shaped, 
with  a  flowery  border.  Instead  of  the  strong 
parallel  lines  found  In  the  plaintiffs'  border. 
There  is  no  attempt  to  imitate  the  trade- 
mark in  tbe  upper  portion  of  the  plaintiffs' 
label,  nor  tbe  peculiar  and  uneven  letters  in 
the  crescent-shaped  label.  The  name  of  the 
manufacturer,  "Pioneer  Soda  Works,  S.  F.,** 
appears  in  large  letters  across  tbe  widest 
portion  of  the  label.  Unless  we  are  preparea 
to  bold,  therefore,  that  the  defendants  are 
not  entitled  to  put  any  paper  labels  upon 
their  bottles,  the  finding  of  the  court  as  to 
the  effect  of  tbe  defendants'  label  cannot  be 
sustained.  Inasmuch  as  the  plaintiffs  have 
no  exclusive  right  to  the  use  of  the  words 
"SarsaparUla  and  Iron,"  we  think  it  cannot 
be  said  that  the  use  of  the  defendants'  label 
Is  an  infringement  of  the  plaintiffs'  label,  or 
in  any  manner  fraudulent.  Judgment  and 
order  reversed. 

We  ooncnr:  UeVAS-liAND,  J.;  OA- 
ROUTTB,  J.:  HABRISON.  J.;  FITZGBR- 
▲LD,  J. 


BURNHAM  et  al.  v.  STONB  et  al.     (Na 
19,255.) 

(Supreme  Court  of  Oalifornia.     Jan.  26,  1884.) 

AppBAir- PBOTBcrroN  OF  Writ  to  Officer— Por- 
OIBLB  Takiko  Possbssion  bt  Landowneb  — Li- 

ABIUTT  FOB  DeaTB — IkBTRDCTIOSS. 

1.  In  an  action  against  a  constable  and  the 
members  of  his  posse  for  killing  one  who  re- 
sisted them  while  executing  a  writ  of  restita- 
tion,  plaintiff  cannot  for  tbe  first  time  on  appeal 
insist  that  one  of  defendants  did  not  plead  the 
writ  in  Justification,  if  no  objection  was  made 
to  the  evidence  showing  such  justiQcation,  and 
no  request  was  made  that  it  be  restricted  to 
those  defendants  who  pleaded  the  writ. 

2.  A  description,  in  a  judgment  for  the  pos- 
session of  land,  and  in  the  writ  of  restitution, 
by  reference  to  certain  buildings,  includes  the 
land  on  which  they  are  situated,  notwithstand- 
ing an  error  in  the  description  by  government 
aubdivisions;  and  the  officer  executing  the  writ 
is  not  liable  as  a  trespasser  for  tbe  killing  of 


one  resisting  him  in  his  attempt  to  obtain  pos- 
session of  the  buildings. 

S.  An  owner  of  land  wrongfully  held  by  an- 
other is  not  civilly  liable  for  the  killing  of  tbe 
occupant  while  resisting  the  owner's  attempt  to 
regain  possession  withont  the  use  of  more  tore* 
than  was  reasonably  necessary. 

4.  A  verdict,  though  correct  on  the  evidence, 
will  be  reversed  for  an  erroneous  instmction 
which  outs  off  a  substantial  defense  on  the 
merits. 

5.  The  fact  that  a  judgment  is  fraudnlent- 
ly  obtained  does  not  render  the  officer  who  ex- 
ecutes a  writ  issued  thereon,  which  is  regular 
on  its  face,  a  trespasser. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  San  Diego  coun- 
ty; B.  8.  Torrance,  Judge. 

Action  by  John  H.  Bumham  and  others 
against  Levi  P.  Stone,  James  Stone,  and 
others  for  the  death  of  Jenny  Bumham. 
FnHU  a  Judgment  toe  plaintiffs,  defendant 
James  Stone  appeals.     Reversed. 

Luce  &  McDonald,  for  appellant  Haines  & 
Ward  and  Works  &  Works,  t<a  respondents. 

HAYNBS,  O.  Appeal  from  an  order  de- 
nying the  motion  of  tbe  defendant  James 
Stone  for  a  new  trial.  The  action  was 
brought  by  John  H.  Burnham  and  his  two 
minor  children  to  recover  damages  for  the 
alleged  wrongful  killing  of  Jenny  Burnham, 
the  wife  of  the  plaintiff  John  H.  Burnham, 
and  the  mother  of  the  minor  plaintiffs.  The 
third  paragraph  of  the  complaint  is  as  fol- 
lows: "That  on  the  18th  day  of  January, 
1888,  the  said  defendants,  Levi  P.  Stone, 
James  Stone,  George  Morris,  D.  M.  Breed- 
love,  Arch  Freeman,  and  W.  H.  H.  Dinwid- 
dle, maliciously,  willfully,  fraudulently,  and 
unlawfully  contriving,  conspiring,  and  con- 
federating together  to  attack,  assaidt,  and 
remove,  with  force  and  arms,  one  Elizabeth 
Goings  and  one  Percy  Goings  from  their 
prior  and  peaceable  possession  and  occupa- 
tion of  the  following  described  lands  and  tbe 
dwellings  thereon,  situated  in  said  cotmty 
of  San  Diego,  state  of  California,  to  wit,  the 
southeast  quarter  of  tbe  northwest  quarter 
of  section  five,  (5,)  In  township  eleven  (11) 
south,  of  range  two  (2)  west,  S.  B.  M.,  did 
then  and  there.  In  the  prosecution  of  their 
said  malicious,  willful,  fraudulent,  and  un- 
lawful conspiracy  and  confederation,  enter 
upon  said  premises  with  force  and  deadly 
weapons,  and  did  there  willfully  and  mali- 
ciously attack,  assault,  and  shoot  to  death 
tbe  said  Jenny  Bumham,  then  lawfully  and 
peacefully  being  upon  the  said  premises." 
All. the  defendants  except  Freeman  answer- 
ed, appellant  answering  separately.  The  on- 
ly error  assigned  Is  that  the  coivt  erred  In 
Its  instructions  to  tbe  Jury  given  at  plain- 
tiff's request 

An  outline  of  the  facts  In  the  case,  so  far 
as  they  appear  to  be  uncontroverted,  is  as 
follows:  That  Levi  P.  Stone,  one  of  the 
defendants,  was  the  owner  of  the  S.  B.  % 
of  the  N.  W.  %  of  section  5,  In  a  given  town- 
ship and  range,  upon  which  Ihiere  waa  a 
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dwelling  honse,  a  boney  house,  and  a  chicken 
house;  that,  during  his  temporary  absence, 
Elizal>etb  Groings  and  her  son,  Percy  Goings, 
entered  upon  said  premises  and  took  pos- 
session, claiming  that  It  was  government 
land  and  open  to  settlement,  and  refused  to 
deliver  possession  to  Stone  upon  bis  demand. 
Afterwards  Stone  commenced  an  action  in 
forcible  entry  and  detainer  against  said  Elisi- 
abetb  and  Percy  Goings  before  a  Justice  of 
the  peace,  and  in  his  complaint  described 
the  land  as  the  "S.  W.  %  of  the  N.  B.  %,  and 
N.  Vt  of  S.  E.  %,  and  S.  E.  ^.  of  S.  E.  ^, 
of  section  5,"  but  before  the  trial  he  amend- 
ed the  complaint,  as  to  the  description,  so 
as  to  read:  "That  at  the  time  hereinafter 
mentioned,  and  for  eight  years  prior  thereto, 
he  was  in  the  peaceable  and  actual  posses- 
sion and  occupation,  and  entitled  to  the  pos- 
session, of  all  that  certain  piece,  parcel,  and 
tract  of  land  described  as  foUows,  to  wit: 
S.  ^  of  N.  E.  %,  and  N.  ^  of  S.  B.  %,  of 
section  5,  in  township  11  S.,  range  2  W.,  S. 
B.  M.,  and  comprising  160  acres  of  land,  and 
of  the  dwelling  house,  honey  house,  and 
chicken  house  thereon."  As  a  matter  of  fact 
these  buildings  were  on  the  S.  E.  %  of  the 
N.  W.  %  of  the  section.  Upon  the  trial  the 
plaintifF,  Levi  P.  Stone,  bad  judgment  for 
the  restitution  of  the  premises  described  in 
the  amended  complaint,  and  a  writ  of  resti- 
tution "in  due  and  sufficient  form"  was  is- 
sued thereon,  and  delivered  to  the  defendant 
D.  M.  Breedlove,  a  constable,  for  service. 
The  writ  is  not  set  out  In  the  record,  and 
whether  it  contains  the  added  description  of 
the  buildings  does  not  appear  with  certainty. 
The  statement  simply  says:  "The  judgment 
and  writ  followed  the  description  of  the 
premises  given  in  the  amended  complaint." 
The  constable  then  went  to  the  premises  on 
which  the  buildings  were,  and  which  were 
occupied  by  the  Goings,  and  demanded  that 
they  vacate  the  premises,  but  they  refused 
to  do  so.  The  constable  then  left,  saying 
he  would  be  back  in  the  afternoon.  About 
2  o'clock  he  returned  with  Levi  P.  Stone, 
James  Stone,  and  another,  and  found  Mrs. 
Burnham,  Mrs.  McConnehey,  Percy  Goings, 
and  Mrs.  Goings  in  the  house,  with  the 
doors  barred,  and  said  they  would  not  go 
off.  The  constsible  then  told  them  that  If 
he  had  to  put  them  off  by  force  he  would 
try  and  got  enough  to  do  It  next  morn- 
ing. The  next  day  (January  17,  ISSS)  he 
returned  with  Levi  P.  Stone,  James  Stone, 
Arch  Freeman,  George  Morris,  and  Stock- 
man Reed,  and  In  the  effort  to  execute  the 
writ,  or  to  obtain  possession,  Stockman  Reed, 
one  of  the  constable's  posse,  and  Percy  Go- 
ings, John  McConnehey,  and  Mrs.  Burnham 
were  killed  or  mortally  wounded.  The  Jury 
returned  a  verdict  against  all  the  defendants 
for  $30,000  actual  damages,  and,  in  addition 
thereto,  against  Levi  P.  Stone,  $10,000,  and 
against  this  appellant  for  $2,000  exemplary 
damages. 
So  far  as  the  record  discloBes,  no  question 


seems  to  have  been  made  bat  that  the  de- 
fendants would  have  been  justified  In  ail 
that  they  did  If  the  judgment  and  writ  of 
possession  had  described  the  subdivision  of 
the  section  upon  which  the  buildings  occu- 
pied by  the  defendants  in  the  writ  were  sit- 
uated. Respondents  contend,  howevo',  that 
as  appellant  did  not,  by  his  answer,  justlfr 
under  the  writ  and  command  of  the  con- 
stable, the  question  of  the  sufficiency  of  the 
writ  is  Immaterial.  It  clearly  appears  from 
the  Instructions  given  to  the  jury  at  plain- 
tllTs  request  that  the  defendants,  no  excep- 
tion being  named,  did  plead  the  writ  in  jus- 
tlflcatlon;  and  the  record  discloses  no  objec- 
tion made  by  plaintiffs  to  the  evidence  tend- 
ing to  show  justification  under  the  writ,  n<Mr 
any  request  that  it  be  restricted  to  those  de- 
fendants who  had  pleaded  the  writ  Under 
these  circumstances,  appellant  contends  that 
respondents  are  estopped  from  raising  the 
question  upon  appeal.  Appellant  testlfipd, 
without  objection,  as  follows:  "The  way  I 
happened  to  go  at  that  time  was  that  Con- 
stable Breedlove  required  me  to  go  help  him 
dispossess  the  Goings  under  a  writ  that  had 
been  issued  to  him  as  constable  of  Bear  Val- 
ley township,  and  I  went  in  accordance  with 
his  command."  We  think  that  appellant's 
contention  upon  this  point  must  be  sustained, 
under  the  authority  of  Murdock  v.  Clarke,  90 
Gal.  431,  27  Pa&  275,  and.  If  so,  that  be  is 
entitled  to  review  the  instructions  of  the 
court  relating  to  justification  under  the  writ 
and  the  command  of  the  officer. 

The  complaint  alleged,  and  the  defendants 
conceded,  that  the  premises  occupied  by  the 
Goings  was  the  S.  E.  \i  of  the  N.  W.  %,  and 
the  record  shows  withont  qualification  or 
contradiction  that  the  defendant  Levi  P. 
Stone  was  the  owner  of  it,  and  had  been  in 
possession  of  It  for  seven  or  eight  years  pri<v 
to  the  entry  of  the  Goings,  who  entered  un- 
lawfully during  his  temporary  absence.  The 
instructions  are  too  long  to  copy  in  full  in 
this  opinion,  but  In  substance  the  jury  were 
instructed,  at  the  request  of  plaintifl^  that 
in  going  upon  the  land  for  the  purpose  of  ob- 
taining possession  by  fence,  or  show  of  force, 
all  the  defendants  were  trespassers,  and 
their  entry  unlawful,  and  because  thereof 
each  defendant  was  liable  for  the  killing  of 
Mrs.  Burnham,  although  the  killing  was  not 
Intended,  contemplated,  aided,  abetted,  or  ad- 
vised by  him;  that,  if  he  aided,  abetted,  m: 
encouraged  the  unlawful  entry  upon  the 
premises,  It  was  sufficient  to  fix  his  liability; 
and  that  such  entry  was  unlawful  unless  the 
writ  of  possession  covered  or  included  the 
premises  where  the  homicide  occurred;  but 
the  court  did  not  instruct  the  jury  whether, 
as  matter  of  law,  the  reference  to  the  build- 
ings thereon,  in  the  description  of  the  prem- 
ises contained  in  the  writ.  If  it  did  contain 
such  description,  did  or  did  not  so  control 
the  erroneous  description  by  the  8nl>dlvisloiis 
of  the  government  survey  aa  to  Include  the 
bnildings  where  the  boml<dde  oocoired,  and 
Tigitized  by  VjjOOQ  I 
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operate  as  a  Justification  to  tbe  officer  and 
all  who  acted  Tinder  his  authority,  but,  on 
the  contrary,  expressly  left  the  jury  to  find 
whether  the  writ  did  cover  the  property 
-where  the  shooting  occurred.  The  Jury  were 
further  Instructed  that  if  they  found  that 
L«vi  P.  Stone  testified  before  the  Justice  of 
the  peace  that  said  buildings  were  on  unsur- 
veyed  land,  and  that  he  knew  at  that  time 
that  the  buildings  were  on  the  S.  E.  ^  of  the 
N.  W.  %,  and  if  they  should  further  find  that 
but  for  such  testimony  he  would  hare  been 
unable  to  obtain  such  verdict  and  to  recover 
such  judgment,  and  that  he  and  the  other  de- 
fendants entered  under  color  of  said  writ, 
and,  in  tbe  attempt  to  execute  the  same,  Mrs. 
Bumham  was  killed,  that  not  only  was  said 
writ  of  restitution  no  Jostification  to  any  of 
the  defendants  engaged  in  such  undertaking, 
but  that  they  were  authorized  to  infer  ex- 
press malice  on  the  part  of  Levi  P.  Stone, 
and  to  consider  such  conduct  on  his  part  as 
one  of  the  circumstances  to  be  taken  into  ac- 
count in  fixing  the  damages  as  against  him. 
These  instructions  were  erroneous  in  several 
particulars.  Assuming  that  the  writ  of  res- 
titution contained  the  added  description  of 
the  land  by  reference  to  the  "dwelling  house, 
honey  house,  and  chicken  house  thereon," 
the  court  should  have  instructed  the  Jiu-y,  as 
matter  of  law,  that  such  description  included 
and  covered  the  land  on  which  they  were 
situated,  notwithstanding  the  erroneous  de- 
scription by  government  subdivisions.  Any 
description  which  will  enable  the  officer  ex- 
ecuting the  writ  to  clearly  Identify  the  prem- 
ises is  sufficient  Freem.  Ex'ns,  (2d  Ed.)  f 
471,  in  speaking  of  writs  of  possession,  de- 
clares this  to  be  the  general  rule.  In  Law- 
rence V.  Davidson,  44  Cal.  177,  (an  action  of 
ejectment,)  the  court  said:  "We  cannot  see 
upon  the  record  that  the  description  of  the 
excepted  tract  is  necessarily  impossible  or  in- 
capable of  Identification  in  the  field.  Tbe 
bay  of  San  Francisco  is  an  object  referred  to; 
the  'Dows  Claim'  and  the  'Fairbanks,.Clalm,* 
which  may,  so  far  as  we  know,  be  well-as- 
certained objects,  are  mentioned  too."  See, 
also.  Helm  v.  Wilson,  76  Cal.  470,  18  Pac. 
604.  No  more  satisfactory  means  of  iden- 
tifying the  property  could  ordinarily  be  given 
than  the  description  of  the  three  buildings 
mentioned.  It  could  not  be  expected  or  in- 
tended that  the  constable  should  survey  the 
lands  for  the  purpose  of  Identifying  them, 
and  even  if  he  had  done  so,  he  had  a  right 
to  regard  the  description  by  survey  as  er- 
roneous, and  to  execute  the  writ  upon  the 
premises  identified  by  the  buildings. 

In  view  of  a  new  trial,  and  of  the  possibil- 
ity that  the  writ  does  not  refer  to  the  build- 
ings as  a  part  of  tbe  description  of  the  land, 
it  becomes  necesB:iry  to  consider  tbe  instruc- 
tions upon  the  supposition  that  the  writ  did 
not  cover  the  premises  from  which  it  was  at- 
tempted to  evict  the  defendants  in  the  writ 
In  such  case  the  instructions  were  also  erro- 
neous.   It  Is  conceded  that  Levi  P.  Stone  was 


the  owner  of  tbe  buildings  and  premises 
where  the  homicide  occurred,  and  that  he 
had  a  right  to  the  possession  at  that  time. 
Mrs.  Biunham  made  no  claim  that  she  was 
raitltled  to  the  possession.  Her  mother  and 
brother  were  in  possession,  and  the  record 
shows  that  when  the  constable,  after  de- 
manding that  they  vacate  the  premises  the 
morning  of  the  day  before  the  homicide,  and 
being  met  with  a  refusal,  returned  in  the  aft- 
ernoon, he  found  Mrs.  Burnham  there  with 
the  others  In  the  house,  and  with  the  doors 
barred.  She  was  also  there  when  the  consta- 
ble and  owner  of  the  premises  returned  the 
next  day  with  the  posse,  and  at  least  aided 
and  abetted  her  mother  and  brother  In  re- 
taining possession.  Under  these  circumstan- 
ces, if  she  had  survived,  she  could  not  have 
maintained  an  action  for  assault  and  battwy, 
or  for  any  injury  she  might  have  sustained 
in  an  endeavor  of  the  owner  to  obtain  pos- 
session, even  if  the  effort  were  forcible.  In 
Canavan  v.  Gray,  64  Cal.  5,  27  Pac.  788,  It 
was  held  that  where  the  owner  of  real  prop- 
erty having  the  right  of  possession  makes  a 
forcible  entry,  the  person  in  wrongful  pos- 
session cannot  maintain  an  action  of  tres- 
pass; that  the  remedy  provided  by  statute 
for  a  forcible  entry  is  exclusive.  This  case 
Is  amply  sustained  by  the  authorities  upon 
that  subject.  Washb.  Real  Prop.  *396,  after 
quoting  tbe  modem  English  doctrine  as  ex- 
pressed by  Baron  Parke,  says:  "And  the 
law,  as  generally  adopted  in  the  United 
States,  may  be  assumed  to  be  sabstantially 
as  laid  down  by  Baron  Pari^e.  If  tbe  own- 
er of  land  wrongfully  held  by  another  enters 
and  expels  the  occupant,  but  makes  use  of 
no  more  force  than  is  reasonably  necessary 
to  accomplish  this,  he  will  not  be  liable  to 
an  action  of  trespass  quare  clansum,  nor  for 
assault  and  battery,  nor  fbr  injury  to  the 
occupant's  goods,  altboagb,,in  order  to  effect 
such  expulsion  and  removal,  it  becomes  nec- 
essary to  use  so  much  force  and  violence  as 
to  subject  him  to  indictment  at  common  law 
for  a  breach  of  the  peace,  or  under  the  stat- 
ute for  making  forcible  entry."  The  same 
author  adds:  "The  imiform  current  of  au- 
thority in  the  United  States  sustaining  the 
same  doctrine  is  brc^en  only  by  the  deci- 
sions in  Vermont  and  Illinois."  The  general 
ground  upon  which  these  anthwities  are  bas- 
ed is  that,  at  common  law,  trespass  would 
not  lie  against  the  owner  if  he  were  entitled 
to  the  possession,  as  in  such  case  the  per- 
son in  possession,  being  in  wrongfully,  could 
maintain  no  action  against  the  owner  unless 
unnecessary  force  was  nsed,  and  that,  the 
statutes  of  forcible  entry  and  detainer  hav- 
ing provided  a  remedy  in  such  cases,  that 
remedy  is  exclusive,  so  far  as  the  wrongful 
possessor  Is  concerned;  but  the  public,  being 
interested  in  preso-ring  the  peace,  may  pun- 
ish tbe  owner  for  resorting  to  force.  Cana- 
van V.  Gray,  supra,  proceeds  upon  this 
ground.  In  Jackson  v.  Farmer,  0  Wend.  201, 
it  is  said:   "Statutes  of  forcible  entry  and  de- 
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talner  punish  criminally  tbe  force,  and  la 
some  cases  make  restitution,  bnt  so  far  as 
the  ciTil  remedy  goes  there  Is  none  what- 
erer."  See,  also,  Low  t.  Blwell,  121  Mass. 
309;  Souter  y.  Codman,  14  R.  I.  119,  and 
notes;  Steams  r.  Sampson,  59  Me.  569.  In 
Eellam  v.  Janson,  17  Pa.  St  469,  It  is  said: 
"An  action  is  well  founded  only  when  a  right 
is  Invaded;  but  the  plaintiff's  right  ceased  by 
the  entry  of  defendant,— on  act  that  com- 
pletely obliterated  tbe  shadow  of  right  cast 
by  the  plaintiff's  possession.  A  complaint 
against  the  assumption  of  possession  Is  a 
complaint  against  the  assertion  of  a  right, 
and  a  demand  that  the  law  shall  give  the 
plaintiff  damages  for  the  loss  of  that  which 
It  was  wrong  for  him  to  hare."  In  Sterling 
T.  Warden,  61  N.  H.  232,  it  is  said:  "It  is 
clearly  die  English  law,  and,  as  we  bellere, 
the  strtHigly  preponderating  opinion  of  the 
American  courts,  that  no  civil  action  lies 
against  a  landlord  for  regaining  with  force 
the  possession  of  the  demised  premises,  on- 
lee?  there  Is  an  excess  of  force,  and  then  only 
for  such  excess." 

In  the  light  of  these  authorities  the  instruc- 
tion that  the  entry  upon  the  premises  by 
force,  or  show  of  force,  was  unlawful,  and 
that,  if  appellant  aided  and  abetted  such  en- 
try, he  was  liable  for  the  death  of  Mrs.  Bum- 
ham,  though  he  did  not  aid,  abet,  advise,  or 
encourage  the  actual  killing,  is  erroneous. 
No  liability  for  damages  was  created  against 
any  of  the  defendants  for  the  entry  upon  the 
land,  nor  for  the  expulsion,  or  attempted  ex- 
pulsion, of  the  occupants  by  force,  unless 
more  force  or  violence  was  used  than  was 
reasonably  necessary;  and  no  such  qualifica- 
tion appears  In  tbe  instructions  given  to  the 
Jury.  It  is  quite  true  that  appellant  did  not, 
in  his  answer,  plead  the  ownership  and  right 
of  entry  of  Levi  P.  Stone.  The  case  was 
tried,  however,  jvithout  any  apparent. refer- 
ence to  the  Issues  made  by  appellant's  an- 
swer, and  all  the  facts  were  given  in  evi- 
dence without  objection  or  limitation.  Tbe 
court  stated  to  tbe  Jury  tbe  substance  of  the 
complaint;  that  all  the  defendants  except 
Freeman  had  answered  denying  the  allega- 
tions of  the  complaint,  and  alleging  that  Mrs. 
Bumham  and  others  acting  with  her  first  as- 
saulted them;  that  they  used  no  more  force 
than  was  necessary  to  protect  themselves 
from  injury;  and  also  alleged  facts  tending 
to  Justify  themselves  under  the  writ  of 
restitution.  The  Jury  were  expressly  in- 
structed that  the  question  of  the  title  to  tbe 
land  was  not  before  them;  that,  "admitting 
that  Stone  was  the  owner  of  the  land,  and 
that  Mrs.  Goings  was  wrongfully  in  posses- 
sion of  it,  this  gave  Stone,  or  any  one  act- 
ing with  ae  for  him,  no  right  to  enter  upon 
the  land  by  force  or  show  of  force,  and  take 
possession  of  it,  or  exclude  or  remove  Mrs. 
Goings  or  any  one  dse  from  the  land;  and, 
if  you  find  that  the  defendants  went  upon 
the  land  in  the  manner  and  for  the  purpose 
jneaUoaeA,  their  entry  was  unhiwfnl,  unless 


Justified  for  other  reaaons,  and  tbe  defend- 
ants would  be  liable  tor  the  conseqaences 
resulting  therefrom." 

Counsel  for  respondents  suggest  that,  the 
verdict  being  right  upon  the  evidence,  the 
Judgment  should  not  be  reversed  because  of 
an  erroneous  instruction.  That  there  are 
cases  where  the  Judgment  should  stand,  not- 
withstanding an  erroneous  instruction,  is  not 
questioned;  but,  where  the  erroneous  Instruc- 
tion is  eruch  as  to  cut  off  a  substantial  de- 
fense on  the  merits,  tbe  rule  suggested  can 
have  no  application.  The  case  was  not  tried 
upon  a  theory  which  would  Justify  this  court 
In  locking  at  the  evidence  to  determine 
whether  unnecessary  force  was  used  by  the 
defendants,  and  that  became  a  vital  question, 
assuming  that  the  writ  did  not  cover  the 
premises  upon  which  the  oitry  was  made  by 
them. 

The  Jury  were  also  instmcted,  in  substance, 
that.  If  Levi  P.  Stone  obtained  his  Terdlct 
and  Judgment  before  the  Justice  by  false 
swearing,  tbe  writ  was  no  protection  to  the 
defendants.  But  the  fact  that  a  Judgment  U 
fraudulently  obtained  docs  not  render  the 
officer  a  trespasser  who  executes  a  writ,  reg- 
ular on  its  face,  issued  on  such  Judgment 
Simms  V.  Slacum,  3  Cranch,  306.  The  ques- 
tion as  to  its  effect  upon  the  defendant  Levi 
P.  Stone  is  not  pertinent  here. 

No  other  questions  need  be  noticed.  Hie 
order  appealed  from  should  be  reversed,  and 
a  new  trial  granted. 

We  concur:     VANOLIEF,  O.;   BELCHES, 


PER  CURIAM.  For  tbe  reasons  glvm  hi 
the  foregoing  opinion,  the  order  appealed 
from  Is  reversed,  and  a  new  tzlal  granted. 


PALMER  V.  ATCHISON,  T.  &  &  P.  B.  CO. 

(No.  19,19a) 
(Supreme  Court  of  California.     Jan.  26,  1891) 
Carkiebs  of  Goods  —  Delat  —  Action  for  Dam- 
ages—Complaint— Cohnectiso  Limes —  Proba- 
ble   Delay  —  Contraot    Made    ih    Akotbek 
State. 

1.  A  complaint  In  an  action  for  delay  io 
transporting  goods,  which  alleges  the  time  be- 
tween the  receipt  and  delivery,  and  that  they 
were  not  transported  within  a  reasonable  time. 
Is  i^ood  against  a  general  demurrer,  withoat  al- 
leging what  is  a  reasonable  time  for  such  trans- 
portation. 

2.  Though  two  days  before  a  carrier  ac- 
cepted goods  for  shipment  over  its  own  and  cod- 
necting  lines  a  snowstorm  commenced  on  a 
connecting  line  a  thousand  miles  away,  it  will 
not  be  presumed  to  have  known  that  an  unusual 
storm  bod  set  In,  of  which  it  was  bound  to 
speak  as  a  fact  liable  to  cause  delay,  where 
severe  storms  in  that  latitude  were  up  to  that 
time  unknown,  and  the  road  might  reasonably 
be  expected  to  be  open  when  the  gooda  reecli' 
ed  it 

a  Under  Civil  Code,  S  2196,  declaring  a  car- 
rier liable  for  delay  only  when  caused  by  want 
of  ordinary  care,  and  section  2201,  stating  that 
a  carrier  accepting  frelght/'fOr-Ji  place  beyood 
.gitizcd  by  V^jO 
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its  roate  maat,-  onleM  otherwise  ttipnlated,  de- 
liTer  to  a  connecting  line,  when  its  linbility 
<«ase!i,  a  carrier  receipting  for  goods  to  be  ship- 
ped beyond  its  Upe,  with  the  stipulation  that  it 
will  not  be  responsible  as  carrier  any  further, 
is  not  liable  for  delay  in  delivering  the  goods 
to  the  connecting  can;ier,  due  to  the  latters  in- 
ability to  receive  them. 

4.  In  an  action  on  a  contract  made  in  an- 
other state  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  law  of  that 
state  is  the  same  as  that  of  California. 

CommiBsioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  B.  8.  Torrance,  Judge. 

Action  by  Oscar  Palmer  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Hunsaker,  Brltt  &  Goodi-ich  and  A.  Brun- 
son,  for  appellant  Luce  &  McDonald  and 
Dodson  &  Ecker,  for  respondent 

SEARLS,  C.  This  action  was  brought  to 
recover  from  defendant,  a  corporation,  and  a 
<-ommon  carrier,  damages  sustained  by  plain- 
tiff by  reason  of  the  alleged  failure  of  de- 
fendant to  transport  from  Kansas  City,  Mo., 
to  San  Diego,  CaL,  and  deliver  to  the  plain- 
tiff within  a  reasonable  time,  five  car  loads 
of  furniture.  Plaintiff  had  a  verdict  for  $1,- 
000,  upon  which  Judgment  was  entered.  De- 
fendant appeals  from  the  Judgment  and  from 
un  order  refusing  a  new  trial. 

Plaintiff's  recovery  was  founded  upon  the 
second  count  of  his  complaint  To  this  a  de- 
murrer was  Interposed,  which  appellant  con- 
tends should  have  been  sustained,  but  which 
was  overruled.  The  portion  of  the  complaint 
to  which  objection  is  taken  may  be  epito- 
mized as  follows:  On  the  24th  day  of  Decem- 
ber, 18S7,  the  defendant,  for  a  valuable  con- 
sideration, undertook  to  receive  and  carry 
over  its  road  from  Kansas  City  to  San  D'iego, 
and  deliver  to  plaintiff  wiUiln  a  reasonable 
time,  five  car  loads  of  furniture,  eta  That 
iiefendant  received  the  same  at  the  date 
mentioned  for  the  purpose  of  transportation 
aforesaid,  but  did  not,  as  it  undertook  to  do, 
transport  said  goods  to  San  Diego  within  a 
reasonable  time,  and  did  not  deliver  the 
same  to  plaintiff  until  on  or  aI>out  February 
15,  1888.  The  objection  goes  to  the  point 
that  the  complaint  should  have  specified  what 
was  a  reasonable  time  for  the  transporta- 
tion of  the  goods  between  the  two  points, 
and,  falling  to  do  so,  was  open  to  an  attack 
upon  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
In  the  absence  of  a  special  demurrer  directed 
to  this  point,  we  think  the  general  allegation 
of  a  failure  to  transport  and  deliver  within  a 
reasonable  time  was  sufficient  The  form 
used  by  the  pleader  is  substantially  that  laid 
down  by  Chitty  as  sutScient  in  actions  ex 
contractu,  in  his  work  on  Pleading.  2  Chit 
PL  p.  103.  It  was  admitted  at  the  trial  that 
tlie  Atchison,  lope'ka.  &  Sante  Fe  Railroad 
terminated  at  Albuquerque,  N.  H.,  and  that 
tbe  Atlantic  &  Pacific  ran  from  Albuquerque 


into  California,  and  connected  at  Barstow 
with  tbe  California  Southern,  which  extended 
to  San  Diego;  the  three  roads  thus  forming  a 
through  line  from  Kansas  City,  Mo.,  to  San 
Diego,  CaL,  each  road  being  operated  by  a 
different  company.  The  five  car  loads  of 
goods  were  delivered  to  defendant  at  Kansas 
City,  directed  to  the  plaintiff  at  San  Diego 
as  follows:  Two  cars  December  24,  1887; 
one  car  December  27,  1SS7;  two  cars  Janu- 
ary, 1888.  The  company  furnished  to  the 
shipper  bills  of  lading,  which,  so  far  as  Im- 
portant h&e,  were  as  foUows:  "Atchison. 
Topeka  and  Santa  Fe  R.  R.  Co.,  K.  C.  Sta- 
tion, 12-24-1887.  WiU  receive  the  under-not- 
ed property,  and  transport  it  over  the  road, 
and  deliver  to  consignees,  or  the  next  com- 
pany of  carriers,  (if  the  same  is  going  beyond 
its  line  of  road,)  for  them  to  deliver  to  the 
place  of  destination  of  said  property;  it  be- 
ing distinctly  understood  that  this  company 
shall  not  be  responsible  as  common  carriers 
for  said  property  beyond  its  line  of  road,  or 
while  at  any  of  its  stations  awaiting  delivery 
to  such  carriers;  the  company  being  liable 
as  warehousemen  only.  Abemathy  Fur.  Co. 
Shipper,  to  Oscar  Palmer,  Consignee,  San 
Diego,  Califomia,"  etc.  Then  follow  usual 
description  and  number  of  car,  signed,  "Wm. 
Carroll  for  the  Co."  The  bills  of  lading  for 
tbe  several  cars  were  the  same,  except  as  to 
dates,  numbers,  etc.  The  evidence  shows 
without  substantial  contradiction  that  on  the 
5th  day  of  January,  I8S8,  a  snowstorm  of 
unprecedented  severity  commenced  over  the 
mountain  region  traversed  by  the  Atlantic 
&  Pacific  Railroad,  which  lasted  for  a  period 
of  ten  days  to  two  weeks,  blocking  the  road, 
and  practically  stopping  the  transportation 
of  freight,  during  which  time  some  (i83  load- 
ed cars  accimiulated  at  Albuquerque  and  in 
its  vicinity,  with  the  result  that  when  the 
road  was  again  open  it  was,  say,  30  days  be- 
fore tbe  accumulated  freight  was  finally 
passed  over  the  road.  Tbe  Atlantic  &  Pa- 
cific Company  seems  to  have  made  every  ef- 
fort to  open  its  road.  It  rented  some  38  lo- 
comotives, in  addition  to  46  owned  by  it, 
most  of  which,  for  many  days,  were  engaged 
in  an  effort  to  open  the  road,  and  no  labor 
or  expense  was  spared  in  tbe  worls.  Tbe 
yards  and  side  tracks  of  the  Atlantic  &  Pa- 
cific road  became  filled  with  cars,  until  they 
could  receive  no  more,  when  they  notified 
the  defendant  to  hold  all  cai«  at  Albuquerque 
until  they  were  able  to  receive  and  forward 
them.  This  unexpected  blockade  on  the  At- 
lantic &  Pacific  is  shown  to  have  been  the 
sole  cause  of  the  delay  of  plaintiff's  goods. 
There  is  no  showing  of  delay  upon  defend- 
ant's road,  except  as  tbe  cars  were  held  by  it 
at  and  near  its  western  terminus  because 
the  Atlantic  &  Pacific  could  not  receive  and 
forward  them.  All  the  goods  were  shipped 
prlac  to  tbe  storm,  except  those  in  the  two 
cars  shipped  January  7th;  and,  when  the 
storm  was  over,  the  cars  were  sent  forward 
from  Albuquerque  in  the  order  '^'^^f^olp 


6S2 


PACIFIC  REPOKTEB,  Vol.  35. 


(Gal. 


It  most  be  conceded  that  a  railroad  com- 
pany receiving  freight  for  transportation  over 
its  own  and  connecting  lines,  which,  by  rea- 
son of  some  fact  known  to  it  and  unlmown 
to  the  shipper.  Is  liable  to  detention  beyond 
the  usual  time  occupied  In  transit,  should 
inform  the  shipper  of  such  fact,  in  order 
that  the  latter  may  exercise  his  judgment  as 
to  the  propriety  of  making  the  shipment 
There  Is  not,  however,  any  evidence  In  the 
record  tending  to  show  that  defendant  had, 
at  the  date  of  the  last  shipment,  on  January 
Tth,  any  knowledge  of  the  storm  wtalcb  then, 
and  since  the  5th,  had  been  prevailing  on 
the  mountain  division  of  the  Atlantic  &  Pa- 
cific. Very  slight  evidence  would  be  suffi- 
cient notice  of  such  a  fact  had  the  storm  been 
near  at  hand,  or  on  its  own  road,  but  when 
we  consider  that  it  was  upon  another  road, 
over  1,000  miles  away,  and  in  a  region  where 
storms  of  the  nature  and  duration  of  the  one 
In  question  were  unknown  up  to  that  time, 
we  cannot  see  how,  in  the  absence  of  evi- 
dence, defendant  can  be  presumed  to  have 
known  that  an  unusual  storm  had  set  in, 
any  more  than  It  would  be  presumed  to  know 
the  length  of  time  it  would  continue,  or  the 
great  deptli  to  which  the  snow  would  fall. 
In  passing  Judgment  on  this  question  we  are 
not  at  liberty  to  view  it  in  the  light  of  pres- 
ent known  facts,  but  must  confine  ourselves 
to  the  facts  apparent  when  defendant  re- 
ceived the  freight.  We  must  bear  in  mind 
that  the  blockade  occm-red  in  a  latitude  and 
at  a  point  where  a  like  storm  was  not  to  be 
expected,  and  where,  if  snow  fell,  it  might 
be  expected  to  be  of  short  duration;  and  that 
freight  received  at  Kansas  City,  and  requh:- 
ing  several  days  to  reach  the  point  in  ques- 
tion, might  reasonably  be  expected  to  meet 
an  open  road  by  the  time  It  reached  the  point 
of  difilculty.  Under  such  circumstances,  had 
the  proofs  shown  knowledge  of  the  storm  on 
the  part  of  defendant  at  the  date  of  receiv- 
ing the  goods,  it  cannot  be  said  as  a  matter 
of  law  that  a  failure  to  notify  the  shipper 
was  negligence,  but  only  that  it  was  such  evi- 
dence of  negligence  as  should  be  submitted 
to  the  jury  to  determine  whethw  there  was 
in  fact  negligence  on  the  part  of  defendant. 

Respondent  claims  that  defendant  was 
aware,  when  it  received  the  goods,  that  there 
was  a  great  blockade  of  freight  on  its  differ- 
ent connecting  lines,  to  haul  which  they  were 
unprepared,  and  \hat  this  unusual  press  of 
business,  coupled  with  inadequacy  of  rolling 
stock,  was  the  cause  of  the  delay;  that  de- 
fendant had  notice  of  these  facts,  and  should 
have  notified  the  consignor  of  plaintiff,  and, 
falling  so  to  do,  it  is  liable.  The  testimony 
on  this  point  is  to  the  effect  that  it  was  the 
busy  season  of  the  year  for  traflic  and  travel 
to  southern  California;  that  a  large  volume 
of  freight  was  moving  westward  over  the 
road.  The  testimony  shows,  however,  that 
"the  principal  reason  for  the  delay  was  on  ac- 
count of  the  snowstorm,  for,  had  it  not  been 
for    the   snowstorm,    the   delay    would   not 


have  occurred.  The  msb  of  fireigbt  or  the 
rapid  increase  of  freight  over  usual  traffic 
did  not  cause  the  delay  fw  this  reason. 
*  *  *  The  snowstorm  alone  was  the  pri- 
mary cause  of  the  delay,  of  the  accumnlatioa 
of  freight,  which  I  have'  described.  By  pri- 
mary cause  I  mean  the  line  was  open  for 
business  before  the  snowstorm,  and  was  run- 
ning regularly,  and  then,  when  the  snow- 
storm came,  that  It  took  such  a  large  amount 
of  motor  power  to  open  up  the  line  that, 
while  we  were  clearing  it,  no  freight  or  pas- 
senger traffic  could  be  moved  over  the  moun- 
tain division,  and  in  the  mean  time  it  allow- 
ed freight  to  greatly  accumulate  at  other 
points."  The  same  witness,  after  describing 
the  storm  and  the  efforts  to  keep  the  Athiu- 
tic  &  Pacific  open,  says:  "I  do  not  see  that 
the  delay  could  have  been  avoided.  If  that 
snowstorm  had  not  happened,  Mr.  Palmer's 
cars  would  have  gone  through  all  right.  The 
line  was  running  on  good  time  previous  to 
the  storm."  Thus  much  is  quoted  as  a  sam- 
ple of  the  evidence  on  the  part  of  defendant, 
which,  we  think,  establishes  the  fact  with- 
out substantial  conffict  that  the  delay  com- 
plained of  occurred  upon  the  Atlantic  &  Pa- 
cific road,  and  was  occasioned  by  the  storm 
upon  the  moimtain  division  of  that  road,  and 
that  the  operators  of  such  road  used  every 
reasonable  effort  to  keep  the  line  open.  "A 
common  carrier  Is  liable  for  delay  only  when 
it  is  caused  by  his  want  of  ordinary  care  and 
diligence."  Civ.  Code,  {  2196.  "Accordingly 
it  has  been  held  that  when  the  carriers'  canal 
boat  was  run  into  by  a  scow,  which  made  it 
necessary  for  him  to  stop  tor  repairs,  the  de- 
lay thereby  occasioned  was  excusable,  (Par- 
sons V.  Hardy,  14  Wend.  216;)  or  when  be 
was  delayed  by  deep  snow,  which  made  the 
road  temporarily  impassable,  (Ballentlne  v. 
liailroad  Co.,  40  Mo.  491;)  or  the  washing 
away  of  a  bridge  over  a  stream  by  a  freshet, 
which  it  was  necessary  for  the  carrier  to 
cross,  (Railroad  Co.  v.  Ragsdale,  46  Miss. 
458.)  •  •  •  So  a  railroad  company  will  be- 
excusable  for  delay  in  the  delivery  of  goods, 
when,  having  running  powers  upon  another 
road,  it  is  obstructed  by  the  negligence  of  the 
latter."  Livingston  t.  Railroad  Co.,  5  Hun, 
5C2;  Hutch.  Carr.  {  331.  The  measm-e  of 
liability  of  a  common  carrier  of  merchandise 
in  case  of  its  loss  or  injury  is  very  different 
from  that  Imposed  upon  him  for  delay  in 
transporting  and  delivering  sach  merchan- 
dise. In  the  former  case  he  Is  liable  for  its 
value  in  any  event,  except  from  some  in- 
herent weakness,  defect,  or  vice,  or  from  the 
spontaneous  action  of  the  property  itself,  or 
the  act  of  a  public  enemy,  or  the  act  of  the 
law,  or  "any  Irresistible  superhuman  cause." 
(Civ.  Code,  {  2194;)  while  for  dehiy  he  is.  as 
before  quoted,  only  liable  for  a  want  of  "or- 
dinary care  and  diligence."  Railroad  compa- 
nies may  bind  themselves  by  contract  not 
only  to  convey  over  their  own,  but  over  con- 
necting, lines,  and  may  bind  themselves  to- 
deliver  goods  witliln  a  given  time,  (Perelra  v. 
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Knllroad  Co.,  60  Cal.  92,  4  Pac.  988;)  but.  In 
the  absence  of  such  contract,  express  or  im- 
plied, they  are  only  bound  to  transport  tbem 
to  the  termini  of  their  own  lines,  and  to  de- 
liver them  to  the  connecting  carrier  for  trans- 
portation to  their  final  destination;  and  that 
within  a  reasonable  time,  (Hutch.  Carr.  H 
145,  159b,  154,  102,  103a.  and  oases  dted.) 

The  English  courts  hold  that  where  goods 
are  delivered  to  a  railway  company,  to  be 
transported  beyond  the  terminus  of  its  line 
by  a  connecting  company,  the  presumption  Is 
that  the  company  receiving  tbem  is  liable 
for  loaa,  injury,  or  delay  occurring  beyond  Its 
own  line.  Muscfaamp  v.  Railway  Co.,  8 
Mees.  &  W.  421,  is  the  leading  English  case 
upon  this  question.  The  rule  as  enunciated 
In  that  case  was  that  when  the  carrier  ac- 
cepts for  carriage  goods  directed  to  a  destina- 
tion beyond  its  own  route  it  assumes,  by  the 
very  act  of  acceptance,  in  the  al)sence  of  any 
express  contract  on  the  subject,  the  obligation 
to  transport  them  to  the  place  to  which  they 
may  be  directed.  This  rule  lias  been  steadily 
adhered  to  In  the  English  courts.  On  the 
other  band,  the  majority  of  the  American 
courts  have  held  that.  In  the  absence  of  any 
other  contract  than  tliat  implied  by  an  ac- 
ceptance of  the  goods  for  carriage,  the  obliga-' 
lion  of  the  carrier  extends  only  to  the  end  of 
bis  route,  and  a  delivery  there  to  the  next 
connecting  carrier  to  further  or  complete  the 
carriage;  and  that,  in  order  to  be  bound, 
there  must  be  a  positive  agreement,  express 
or  implied,  extending  the  liability.  Nutting 
V.  Railroad  Co.,  1  Gray,  502;  Gray  v.  Jack- 
son, 51  N.  H.  9,  and  cases  cited.  From  the 
review  of  the  cases  in  Gray  v.  Jaclcson  It  will 
be  seen  that  the  rule  Is  by  no  means  uniform 
In  this  country.  Our  Civil  Code  has,  how- 
ever, settled  the  qaestlon  In  this  state.  Sec- 
tion 2201  Is  as  follows:  "If  a  common  car- 
rier accepts  freight  for  a  place  beyond  his 
usual  route,  he  must,  unless  be  stipulates  oth- 
erwise, deliver  it  at  the  end  of  his  route  In 
that  direction  to  some  other  competent  car- 
rier carrying  to  the  place  of  address,  or  con- 
nected with  those  who  thus  carry,  and  his 
liability  ceases  upon  malting  such  delivery." 
That  there  was  no  stipulation  on  the  part  of 
the  defendant  to  l>e  responsible  beyond  the 
terminus  of  its  line,  and  that  It  expressly 
limited  its  liability  to  its  own  road,  is  attest- 
ed by  its  receipt  for  the  goods,  which  in  such 
cases  amounts  to  a  bill  of  lading,  in  which, 
as  It  might  do.  It  expressly  limited  its  lia- 
bility to  transportation  over  its  own  road. 
PoUard  V.  Vinton,  105  U.  S.  7;  Hutch.  Car. 
H  121,  122;  Civil  Code,  {  2170.  The  law  of 
the  place  where  the  contract  Is  made  governs 
In  determining  the  liability  of  the  carrier,  un- 
less the  parties  at  the  time  of  making  It  had 
some  other  law  in  view.  Liverpool  &  O.  W. 
Steam  Co.  v.  Pbenix  Ins.  Co.,  129  U.  S.  S97, 
9  Sup.  Ct  469;  In  re  Missouri  Steamship  Co., 
42  Ch.  DiT.  321;  Hazel  v.  Railway  Co.,  82 
Iowa,  477,  48  N.  W.  926;  Fonseca  v.  Steam- 
flblp  Co.,  153  Mass.  553,  27  N.  B.  005.     There 


are  exceptions  to  thi?  rule,  founded  npon  th«< 
supposed  intention  of  the  parties,  gathered 
troxa  circumstances  surrounding  the  transac- 
tion. Ryan  v.  Railroad  Co.,  65  Tex.  13. 
Thus  much  is  said  to  indicate  that  the  ques- 
tion is  not  overlooked.  The  cause,  so  far 
as  can  be  determined  from  the  record,  was 
tried  upon  the  theory  that  the  law  of  Cali- 
fornia is  applicable.  There  is  no  suggestion 
that  the  law  of  Missouri,  where  the  contract 
for  transportation  was  made,  was  put  In  evi- 
dence. Under  such  circumstances,  we  are 
not  at  liberty  to  assume  as  a  fact  that  the 
state  of  Missouri  has  a  special  statute  on  the 
subject,  but  must  presume  as  a  question  of 
law  that  the  law  of  that  state  Is  the  same  as 
our  own.  Norrls  v.  Harris,  15  Cal.  226;  Hill 
V.  Grlgsby,  32  Cal.  50;  Taylor  v.  Shew,  39 
Cal.  540;  Brown  v.  Gas-Llght  Co.,  58  Cal. 
426;  Marsters  v.  Lash,  01  Gal.  022;  Shum- 
way  ▼.  Leakey,  67  Cal.  458,  8  Pac.  12. 
Judged  by  our  own  statute,  and  by  the  law- 
ful limitation  which  defendant  might  and  did 
embrace  in  Its  bill  of  lading,  It  was  bound 
to  transport  to  Albuquerque,  and  deliver  to 
the  Atlantic  &  Pacific,  connecting  road,  with- 
in a  reasonable  time,  plaintiff's  goods.  This 
it  Is  shown  to  have  done,  except  as  it  was 
prevented  without  fault  of  Its  own  by  the  in- 
ability of  the  Atlantic  &  Pacific  to  receive 
them  when  they  reached  the  terminus  of  de- 
fendant's line.  That  the  delay  was  caused 
upon  the  Atlantic  &  Pacific  road  by  act  of 
God,  or  "irresistible  superhuman  cause,"  is, 
we  think,  clearly  established.  The  scintilla 
of  evidence  to  the  contrary  Is  not  suiHcient 
to  establish  a  substantial  conflict;  but,  waiv- 
ing this  question,  the  negligence  or  want  of  It, 
on  the  part  of  the  connecting  road,  is  not  one 
for  which  tills  defendant,  under  Its  contract 
and  the  statute,  can  be  held  liable.  It  fol- 
lows that  the  evidence  is  insufllcient  to  Justi- 
fy the  verdict,  and  it  is  against  law.  The 
Judgment  and  order  appealed  trom  should 
l>e  reversed,  and  a  new  trial  ordered. 

We  concur:    HAYNES,  C;  VANCUEP,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


HART  V.  CARNALL-HOPKINS  CO.     (No. 

16,467.) 
(Supreme  Court  of  California.     Jan.  26,  1894.) 

JCSTICB'S  JORLSDICTIOS— POSSBSSIOM  OP  LaND. 

An  action  to  recover  money  paid  to  de- 
fendant under  a  contract  to  locate  plaintiff  on 
vacant  government  land,  in  which  the  issue  la 
whether  the  land  on  which  plaintiff  was  located 
was  in  fact  vacant,  is  an  action  involTing  the 
possession  of  real  estate,  of  which,  by  Code  Civ. 
Proc.  {  838,  a  Justice  of  the  peace  lias  no  Juris- 
diction. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge.  ^.  _..,.  QoOQle 
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Action  by  J.  D.  Hart  against  the  Carnall- 
Hopklns  Company  for  breach  of  contract, 
originally  brought  In  Justice's  court  From  a 
judgment  for  plaintiff,  defendant  appealed 
to  the  district  court,  where  judgment  was 
again  rendered  for  plaintiff.  Defendant 
again  appeals.  Plaintiff  moves  to  dismlsa. 
Denied. 

Wm.  H.  Chapman,  for  appellant  Edwin 
L.  Forester,  Fisher  Ames,  and  S.  V.  Costel- 
lOk  for  respondent 

PATERSON,  J.  This  action  was  brought 
in  the  justice's  court,  to  recover  the  sum  of 
$299.99,  on  a  contract  which  reads  as  foUows: 
"San  Francisco.  July  22,  1892.  Received  of 
J.  D.  Hart,  Esq.,  one  himdred  ($100)  dollars, 
in  full  payment  for  ten  (10)  shares  of  the 
capital  stock  of  the  San  Carlos  Oil  Com- 
pany, and  our  services  for  locating  the  said 
J.  D.  Hart  Esq.,  on  the  limit  of  the  number 
of  acres  allowed  by  the  homestead  law,  not 
to  exceed  one  hundred  and  sixty  (160)  acres. 
Said  location  to  be  on  vacant  government 
land  in  San  Benito  county,  California.  The 
Camall-Hopklns  Company,  by  Gibbs  &  Zim- 
merman, Mngs.  C.  A.  Dep."  It  Is  alleged  in 
the  complaint  that  defendant  failed  to  locate 
the  plaintiff  on  certain  vacant  government 
land,  or  any  land  at  alL  In  a  verified  an 
swer,  the  defendant  denied  each  and  every 
allegation  of  the  complaint,  and  alleged  that 
a  determination  of  the  action  would  neces- 
sarily involve  the  question  of  title  and  pos- 
session of  real  property,  that  the  defendant 
did  locate  plaintiff  on  vacant  government 
land  in  San  Benito  county,  and  that  no  per- 
son bad  any  valid  claim  thereto  at  the  time. 
Judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  sum  of  $165,  $10  Interest,  and 
costs  of  suit  Thereupon  the  defendant  ap- 
pealed to  the  superior  court  on  questions  of 
law  and  fact  where  judgment  was  again  en- 
tered in  favor  of  plaintiff,  and  from  tliis  judg- 
ment defendant  has  appealed  to  this  court 
Respondent  has  moved  to  dismiss  the  appeal 
on  the  ground  that,  as  the  justice's  court  had 
jurisdiction  of  the  cause  of  action,  the  judg- 
ment of  the  superior  court  was  final. 

Our  Code  provides  that  "the  parties  to  an 
action  in  a  justice's  court  cannot  give  evi- 
dence upon  any  question  which  involves  the 
title  or  possession  of  real  property  *  *  •; 
and  if  It  appear  from  the  answer  of  the  de- 
fendant, verified  by  Ilia  oath,  that  the  deter- 
mination of  the  action  will  necessarily  in- 
volve the  question  of  title  or  possession  to 
real  property,  •  •  •  the  justice  must  sus- 
pend all  further  proceedings  in  the  action, 
and  certify  the  pleadings  •  •  •  to  the  su- 
perior court  of  the  coimty."'  The  constitu- 
tion g^ves  the  superior  court  jurisdiction  In 
"all  cases  at  law  which  involve  the  title  or 
possession  of  real  property.  The  question  is 
whether  the  issue  as  framed  in  the  justice's 

'  Code  Civ.  Proc.  {  83& 


court  Involved  the  title  or  possession  of  real 
property."  In  Holman  v.  Taylor.  31  Cat 
338,  the  court  said:  "The  idea  intended  to 
be  embodied  in  the  phrase,  'eases  at  law 
which  involve  the  title  or  possession  of  real 
property'  may  I>e  expressed  by  the  para- 
phrase, 'cases  at  law  in  wtilcb  tlie  title 
or  possession  of  real  property  is  a  material 
fact  in  the  case,  upon  which  the  plain- 
tiff relies  for  a  recovery,  or  the  defend- 
ant for  a  defense.' "  In  Copertlnl  v.  Op- 
permann,  76  CaL  181.  18  Pac.  256,  it  was 
held  that  a  vendee's  right  to  recover  a 
sum  less  than  $300  In  the  justice's  conrt 
caused  by  a  defect  in  the  title  of  the  vendor, 
depended  primarily  upon  whether  the  de- 
fendants had  a  defective  or  good  title,  whictt 
they  had  contracted  to  sell,  and  that  the  su- 
perior court  liad  original  jurisdiction  to  hear 
and  determine  the  controversy,  although  the 
amount  claimed  was  less  than  $3(X).  It  Is 
clear,  we  think,  that  the  fact  that  the  land 
was  not  vacant  that  is  to  say,  that  it  was 
in  the  possession  of  another,  claiming  the 
right  to  hold  the  same,  "is  a  material  fact  in 
the  case,  upon  which  the  plaintiff  relies  for 
a  recovery."  The  court  could  not  decide  the 
issue  without  determining  the  question  wheth- 
er the  land  upon  which  the  defendant  at- 
tempted to  locate  the  plaintiff  was.  In  fact 
in  the  possession  of  another.  Although  tlie 
nature  of  the  evidence  cannot  I>e  considered 
in  determining  the  question  of  jurisdiction,  it 
may  not  be  improper  to  say,  in  Illustration  of 
the  test  given,  that  the  evidence  in  the  rec- 
ord shows  clearly  that  the  main  question  be- 
fore the  court  below  was  whether  or  not  the 
land  was  vacant,  and,  to  show  that  it  was 
not,  the  respondent  himself  Introduced  a  de- 
cision of  the  register  and  receiver,  showinic 
tliat  one  Benvenga  had  made  actual  settle- 
ment on  the  land,  and  was  a  bona  fide  set- 
tler thereon  at  the  time  Hart  attempted  t« 
make  an  entry.  The  evidence  further  tends 
to  show  that  Benvenga  was  in  the  actual  pos- 
session of  the  land.  "The  superior  court 
liad  original  jurisdiction  of  the  subject-mat- 
ter, and  the  fact  that  the  case  gained  ingress 
to  It  by  a  way  other  than  the  front  door  In 
no  manner  affects  Its  jurisdiction  to  hear  and 
determine  the  cause."  City  of  Santa  BartM- 
ra  V.  Eldred,  95  CaL  381,  30  Pac  562. 
Motion  denied. 

I  concur:    DB  HAVEN,  X 

HARRISON,  J.  I  concur  In  denying  ttw 
motion.  The  complaint  alleges  that  the 
plaintiff  paid  to  the  defendant  $100  in  con- 
sideration of  its  agreement  to  "locate"  blm  on 
certain  vacant  government  land  in  the  ooonty 
of  San  Benito,  and  that  the  defendant  bad 
wholly  failed  to  carry  out  Its  agreement  In 
Its  answer  the  defendant  alleges  that  It  did 
so  'locate"  the  plaintiff,  and  that  the  proper- 
ty on  which  the  location  was  made  was 
"open  to  location,"  and  that  no  other  person 
bad  any  "valid  claim  tb^eto"  andi  that,  la 
Mgitized  by  VjOOQ  IC 
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<;onsequence  thereof,  the  determination  of  tbe 
action  involved  the  title  and  possession  of 
real  property.  Prom  these  averments  we 
-oannot  determine  -whether  the  title  or  posses- 
sion of  real  property  is  necessarily  involved. 
What  slgniilcance  must  be  given  to  the  term 
"locate"  mnst  depend  upon  the  sense  In 
which  it  was  used  by  the  parties  to  the 
agreement,  and  whether  the  property  upon 
which  the  defendant  claims  to  have  "located" 
the  plaintiff,  in  purported  performance  of  its 
agreement,  was  "open  to  location,"  or  wheth- 
er any  person  had  a  "valid  claim"  thereto, 
may  present  questions  Involving  the  title  or 
possession  of  real  property.  Upon  the  pre^ 
ent  motion  we  are  limited  to  the  averments 
in  the  pleadings,  and  cannot  look  at  the  evi- 
dence introduced  in  support  thereof.  If,  up- 
on the  hearing  of  the  appeal  on  its  merits.  It 
shall  appear  that  the  case  before  the  court 
below  did  not  Involve  the  title  or  possession 
of  real  estate,  we  can  then  dismiss  the  ap- 
peal; but,  upon  the  matter  as  now  presented, 
the  motion  should  be  denied. 


DOUGAI/L  V,  SOHULENBERO  et  al.     (No. 

19,238.) 
(Supreme  Court  of  California.     Jan.  26,  1894.) 

APPBAL— HiTTBRS   XOT  APPAREHT  OP  RbOORD — 

Limitation. 
A  finding;  by  the  trial  court  that  plain- 
tiff's cause  of  action  is  not  barred  by  the  stat- 
ute of  limitations  will  not  be  disturbed  on  ap- 
p<>al  where  the  amended  complaint  alone  ap- 
pears in  the  record,  and  there  is  nothing  to 
ahow  when  the  original  complaint  was  filed,  or 
tlie  .iction  begun. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Jud^e. 

Action  by  Duncan  Dougall  against  A.  R. 
Schulenberg  and  George  Campbell  on  two 
promissory  notes.  Prom  a  Judgment  for 
plaintiff,  defendant  Schulenberg  appeals.  Af- 
firmed. 

hL  S.  Babcock,  for  appellant  Luce  &  Mc- 
Donald, for  respondent. 

TEMPI.S:,  C.  This  action  is  based  upon 
two  promissory  notes  dated  upon  the  same 
day,  and  alike  In-  every  respect,  except  that 
one  is  made  payable  six  months  after  date 
and  the  other  twelve  months  after  date. 
The  following  Is  a  copy  of  one  of  them: 
"$.500.  Windsor,  Out.,  March  6,  1884.  Six 
months  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  Duncan  Dou- 
gall, at  the  Canadian  Bank  of  Commerce, 
here,  the  sum  of  five  hundred  dollars.  George 
Campbell.  A.  R.  Schulenberg."  It  Is  aver- 
red in  the  complaint  that  at  the  time  of  the 
execution  of  the  note  and  at  the  time  when 
it  became  due  and  payable  both  defendants 
were  nonresidents  of  the  state  of  California, 
and  BO  continued  until  within  a  period  of 
less  than  two  years  before  the  commence- 


ment of  the  action.  Only  Schulenberg  was 
served  with  summons.  He  answered,  and, 
with  other  defenses,  pleaded  the  statute  of 
limitations,  to  wit,  that  the  cause  of  action 
was  barred  by  the  first  subdivision  of  sec- 
tion 339,  Code  Civ.  Proc.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the 
fifth  finding  of  fact  is  that  the  cause  of  ac- 
tion "was  not  at  the  commencement  of  this 
action,  and  is  not  now,  barred  by  the  pro- 
visions of  subdivision  1  of  section  389  of  the 
Code  of  ClvU  Procedure  of  the  State  of  Cali- 
fornia, or  by  any  other  statute  of  said  state." 
Judgment  was  thereupon  entered  for  the 
plaintiff,  and  the  defendant  made  a  motion 
for  a  new  trial  upon  the  ground  of  the  in- 
sufficiency of  the  evidence  to  Justify  the  de- 
cision, and  specified  that  the  evidence  was 
Insufficient  to  Justify  the  finding  that  the  two 
promissory  notes  sued  on  were  not  barred  at 
the  time  of  the  commencement  of  the  action 
by  the  provisions  of  subdivision  1  of  section 
339,  Code  Civ.  Proc  The  court  declined  to 
award  a  new  trial,  and  defendant  appeals 
both  from  the  order  and  from  the  judgment. 
The  motion  for  a  new  trial  was  made  upon 
the  minutes  of  the  court,  and  the  statement 
of  the  case  was  subsequently  settled.  The 
complaint  had  been  amended,  and  the  orig- 
inal complaint  Is  not  In  the  record,  nor  is 
there  anything  showing  when  the  suit  was 
commenced.  The  amended  complaint  was 
filed  September  2,  1890.  Aside  from  proof  of 
demand  and  refusal  of  payment,  the  only 
evidence  in  the  statement  consists  of  the  two 
notes  and  testimony  of  defendant  Schulen- 
berg, who  testified,  for  plaintiff.  Witness 
said  he  first  came  to  this  state  on  the  13th 
or  14th  day  of  May,  1887.  That  he  came  for 
the  purpose  of  locating,  and  remained  from 
foinr  to  six  weeics,  during  which  time  he 
bought  some  property  for  bis  father.  He 
then  returned  to  Ontario,  where  be  remained 
until  January  15,  1888,  when  he  again  started 
for  California,  arriving  in  five  or  six  days, 
and  has  remained  ever  since.  Since  the 
notes  were,  In  express  terms,  payable  in  On- 
tario, and  both  of  the  payors  were  nonresi- 
dents of  this  state  when  the  cause  of  action 
accrued,  the  statute  only  commenced  to  run 
in  their  favor  when  they,  came  to  this  state, 
and  if  afterwards  they  left  the  state  the 
time  they  were  so  absent  would  not  be  a 
part  of  the  time  within  which  the  suit  must 
be  commenced.  Code  Civ.  Proc.  {  351.  The 
defense  of  the  statute  of  limitations  must  be 
specially  pleaded,  otherwise  a  complaint  is 
good  although  it  shows  on  its  face  that  the 
cause  of  action  is  barred.  If,  therefore,  it 
was  necessary  for  the  plaintiff  to  allege  that 
his  cose  was  within  some  exception  to  the 
statute  of  limitations,  because  It  was  pre- 
sumably barred.  It  was  only  necessary  for 
him  to  do  so  to  prevent  a  demurrer  on  that 
ground.  It  was  still  necessary  for  the  de- 
fendant to  plead  the  statute  to  raise  any  is- 
sne  upon  that  subject  This  he  did  as  above 
stated.    This   plea  is  equivalent  to  saytne 
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that  plaintiff's  action  was  not  brought  with- 
in two  years  after  the  cause  of  action  ac- 
crued, or,  perhaps,  In  this  case,  to  the  state- 
ment that  the  defendant  had  been  In  this 
state  for  more  than  two  years  after  the 
cause  of  action  accrued  and  before  the  ac- 
tion was  commenced.  In  either  case  there 
Is  Implied  In  the  plea  an  averment  of  the 
time  when  the  action  was  commenced.  This 
might  haye  been  by  demurrer,  which  would 
mean  nothing  except  upon  the  supposition 
that  the  court  knew  without  proof  when  the 
suit  was  commenced,  for  such  fact  would 
not  appear  by  allegation.  So,  too,  when  It 
Is  pleaded  in  the  answer,  the  time  of  the 
commeucement  of  the  action  need  not  be 
proven. 

Appellant  claims  that  the  objection  was 
made  on  his  motion  for  a  new  trial,  In  which 
he  specified  that  finding  6  was  not  Justified 
by  the  evidence,  therefore  the  statement  Is 
presumed  to  contain  everything  upon  that 
subject.  This  court  has  often  said  that  In 
such  case  it  wiU  be  presumed  that  the  state- 
ment contains  all  the  evidence  upon  that 
subject;  but  this  was  not  a  matter  of  evi- 
dence. 

Again,  to  obtain  a  reversal  the  appellant 
must  show  error.  Here,  taking  the  record 
as  It  Is,  appellant  has  shown  none.  We  can- 
not presume  that  the  action  was  commenced 
when  the  amended  complaint  was  filed.  The 
presumption  is  conclusive  that  It  was  not 
It  was  commenced  some  time  before,— how 
long  we  have  no  means  of  determining. 
There  Is  an  entire  absence  of  a  fact,  without 
which  we  can  form  no  opinion  upon  the  ques- 
tion presented.  The  appellant  should  have 
brought  the  original  complaint  here  as  a  part 
of  the  judgment  roll.  It  was  so  said  in  Red- 
Ington  V.  Comwell,  90  Cal.  49,  27  Pac.  40. 
See,  also,  Abbott  v.  Douglass,  28  Cal.  296. 
It  is  true  It  has  often  been  said  that  a  plead- 
ing which  has  been  wholly  superseded  by  an 
amended  pleading  Is  no  longer  a  pleading  In 
the  case.  For  most  purposes  this  is  true. 
It  can  no  longer  be  looked  to  for  the  issues 
to  be  tried,  or  for  admissions,  yet  in  some 
respects  It  may  still  be  material.  In  this 
case,  for  instance,  it  was  necessary  to  know 
when  the  action  was  commenced,  and  the 
position  of  the  defendant  might  have  been 
that  the  amended  complaint  stated  a  new 
cause  of  action,  as  to  which  the  suit  was 
commenced  only  when  the  complaint  was 
amended.  To  determine  such  question,  the 
original  complaint  must  be  examined.  Courts 
take  judicial  notice  of  those  facts  the  exist- 
ence of  which  they  must  ascertain  without 
evidence.  If  we  may  take  notice  of  this  fact 
In  this  case,  we  are  still  not  informed,  and 
the  practice  has  prescribed  a  mode  In  which 
that  Information  should  be  afforded.  It  was 
the  duty  of  the  appellant  to  furnish  this  In- 
formation. He  not  only  declines  to  do  so, 
but  claims  that  we  cannot  now  be  Informed, 
and  that,  therefore,  upon  the  record  as  it  Is, 
the  case  should  be  reversed.    I  think  the 


judgment  and  order  should  be  affirmed,  both 
on  the  ground  that  he  has  failed  to  furnish 
a  proper  record,  and  also  on  the  ground  that 
no  error  appears.  If,  however,  we  can  as- 
sume that  the  suit  was  commenced  when  the 
respondent  states  it  was,  the  result  must  be 
the  same.  Deducting  the  period  durins 
which  the  defendant  was  absent,  he  bad  aoi 
been  in  this  state  two  years  when  the  suit 
was  commenced.  Appellant  contends  that 
this  time  cannot  be  deducted,  and  relies  upon 
Palmer  v.  Shaw,  16  Cal.  93.  I  find  nothing 
In  that  case  which  tends  to  support  the  ap- 
pellant Defendant  Is  within  the  tot  word* 
Of  the  statute.  He  was  out  of  the  state  wbeo 
the  cause  of  action  accrued,  and  after  It  ac- 
crued he  departed  from  the  state.  Appelr 
lant  says  there  was  no  allegation  in  the  com- 
plaint of  a  departure  from  the  state  after  the 
cause  of  action  accrued,  and  therefore  no 
proof  on  the  subject  was  relevant  Admit- 
ting that  this  Is  a  case  where  the  plaintiff 
must  aver  and  show  that  he  Is  within  an 
exception  to  the  statute,  it  was  bnt  a  vari- 
ance. Substantially  it  Is  averred  that  the 
defendant  had  not  been  In  the  state  two 
years  when  the  action  was  commenced.  If 
this  Is  not  sufficiently  specific,  still  there  was 
no  objection  to  the  evidence  at  the  trial,  and 
the  defendant  was  not,  and  could  not  hare 
been.  Injured.  I  think  the  order  and  judg- 
ment should  be  affirmed. 

We  concur:   VANCLIBF,  a;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  Ui 
the  foregoing  opinion,  the  order  and  Jud^ 
ment  api>ealed  from  are  affirmed. 


JAFFB  V.  LILIENTHAI*     (Na   15.35Sl) 
(Supreme  Court  of  California.     Jan.  26,  1894.) 
Bill  of  Exobptions— Dblat  in  Filiko — Rbtibw 

— COMTINUANOE — ABSSNCB  OF  PaBTT. 

1.  Code  Civ.  Proc.  {  650,  provides  that  a  bill 
of  exceptions,  when  settled,  must  be  signed  and 
certified  as  allowed  by  the  judge,  and  shaU  then 
be  filed.  Hdd  that  the  Judge  having^  nearlr 
a  vear  after  the  settlement  and  allowance,  br 
order  reciting  that  good  cause  appeared  therefor, 
allowed  a  fihng  nunc  pro  tunc,  his  action  oool'l 
not  be  reviewed,  the  circumstances  not  being 
shown. 

2.  Under  Code  Civ.  Proc.  I  594,  anthoriziiig 
a  continuance  "for  good  cause"  In  the  absence 
of  a  party,  it  should  be  granted  on  an  affidavit 
of  plaintiff  and  his  physician  that  he  is  con- 
fined by  illness  to  his  room  in  another  state, 
and  affidavits  of  plaintiff  and  his  attorney  that 
the  plaintiff's  presence  is  necessary,  and  that 
the  attorney  does  not  know  the  names  of  the 
witnesses  or  the  details  of  the  < 


Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Tulare  county; 
Wheaton  A  Gray,  Judge. 

Action  by  Louis  Jaffe  against  SoL  Ulien- 
thal,  administrator  of  Solomon  Lowenberg. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed.  ^^  . 
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I.  I.  BrowD,  for  appellant  Lamberson  & 
Middlecoff,  toe  respondent 

HAYNES,  C.  On  the  21st  of  December, 
1801,  this  cause  was  set  for  trial  for  January 
6,  1892.  On  that  day  plaintiff's  attorney 
moved  for  a  continuance  upon  affidavits  of 
the  plaintiff  and  his  physician  showing,  in 
substance,  that  the  plaintiff,  who  then,  and 
for  about  a  year  prior  thereto,  resided  in 
Seattle,  Wash.,  was  confined  to  his  room  by 
an  attack  of  acute  rheumatism,  to  which  he 
was  subject,  and  was  whoUy  unable  to  moye 
or  leave  bis  room,  and,  in  the  opinion  of  his 
physician,  would  not  be  able  to  leave  his 
room  in  less  than  two  months.  The  affidavit 
of  plaintiff  further  stated  that  his  presence 
at  the  trial  was  indispensably  necessary; 
that  be  was  the  only  person  who  knew  the 
whereabouts  of  the  witnesses  necessary  to 
be  called  on  his  behalf;  that  their  names 
had  not  been  communicated  to  his  attorney, 
nor  the  matters  to  which  they  would  testify. 
I>.  M.  Delmas,  Esq.,  attorney  for  plaintiff, 
tilso  presented  his  own  affidavit  that  plain* 
tifTs  presence  was  necessary;  that  he  did 
not  know  the  names  of  plaintiff's  witnesses, 
nor  the  details  of  the  case.  No  counter  affi- 
davits were  presented.  The  continuance  was 
denied,  plaintiff's  attorney  left  the  court 
room,  and  a  Judgment  was  entered  for  non- 
appearance of  the  plaintiff,  and  plaintiff  ap- 
peals. 

IMalntlfTs  bill  of  exceptions  was  settled 
and  allowed  February  3,  1892,  but  was  not 
then  filed.  On  January  5,  1803,  the  court 
made  an  order  reciting  that,  "good  cause  ap- 
pearing therefor,"  said  bill  of  exceptions 
should  be  filed  nunc  pro  time  as  of  February 
3,  1892.  Respondent  contends  that  the  bill 
of  exceptions  was  not  filed  In  time,  and  dtes 
section  650,  Code  Civ.  Proc..  the  last  clause 
of  which  is  as  follows:  "When  settled,  the 
bill  must  be  signed  by  the  Judge  or  referee, 
with  his  certificate  to  the  effect  that  the  same 
Is  allowed,  and  shall  then  be  filed  with  the 
clerk."  Whether  the  delay  was  "unreason- 
able," as  claimed  by  respondent,  was  for  the 
court  to  determine.  The  drcumstances  which 
tbe  court  held  were  sufficient  to  Justify  the 
order  do  not  appear.  In  the  absence  of  a 
bill  of  exceptions  setting  out  the  facts,  this 
order  cannot  be  reviewed.  We  think  the 
court  erred  in  not  granting  a  continuance. 

Kespondent  suggests  that  it  does  not  ap- 
pear that  plaintiff  was  a  witness,  nor  that 
bis  attorney  used  any  diligence  to  prepare 
for  the  trial.  It  seldom  happens  that  a  trial 
can  be  properly  had  in  the  absence  of  the 
plaintiff,  even  where  he  Is  disqualified  as  a 
witness,  especially  where  It  Is  to  be  tried 
upon  oral  testimony.  With  all  the  core 
that  can  reasonably  be  taken  by  both  attor- 
ney and  client,  some  matter  of  vital  Impor- 
tance is  liable  to  be  overlooked  by  them  imtil 
the  trial  calls  It  to  the  recollection  of  the 
plaintiff,  and  tills  is  especially  true  in  rela- 
tion to  matters  purely  in  rebuttaL    It  is  the 


right  of  parties  to  be  present  at  the  trial 
of  their  cases.  This  right  may  be  waived, 
and  should  be  held  to  be  waived,  where  the 
absence  of  the  party  Is  voluntary,  and  under 
circumstances  which  ought  not  to  Induce  a 
reasonable  man  having  a  due  regard  for  the 
rights  and  Interests  of  others  and  of  the  pub- 
lic, all  of  whom  are  interested  in  the  due  ana 
prompt  administration  of  Justice,  to  absent 
himself.  So  far  as  the  want  of  preparation 
on  the  part  of  the  attorney  Is  concerned,  the 
most  laborious  and  p^nstaklng  preparation 
on  his  part  would  not  have  prevented  the 
sickness  and  absence  of  his  client;  nor  does 
It  appear  that,  if  the  plaintiff  had  not  been 
sick,  the  necessary  preparation  could  not  have 
been  made  after  the  case  was  set  for  trial. 

Respondent  further  contends  that  the  affi- 
davits do  not  show  the  materiality  of  the 
evidence  expected  to  be  obtained.  The  ap- 
plication for  continuance  was  not  made  un- 
der section  505,  Code  Qv.  Proc.,  but  tmder 
section  594,  which  authorizes  the  court,  "toe 
good  cause,"  to  postiwne  the  trial  In  the  ab- 
sence of  a  party.  The  consequences  of  a 
dismissal  of  an  action  because  of  the  absence 
of  a  plaintiff  should  always  be  considered, 
especially  where  any  reasonable  excuse  Is 
shown  for  his  absence,  as  wbere  a  plea  of 
the  statute  of  limitations  could  be  interposed 
to  a  new  action.  In  such  case  the  dismissal 
Is  the  absolute  destruction  of  the  plalntUTa 
right,  and  so  serious  a  penalty  should  not 
be  imposed  unless  the  due  administration  of 
Justice  clearly  requires  It  The  Judgment  ap- 
pealed from  should  be  reversed. 

We  concur:    VANCLIBF,  C;  SEARLS,  O. 

FITZGERALD  {Lnd  DB  HAVEN,  JJ.  For 
the  reasons  given  in  the  foregoing  opinion, 
the  Judgment  appealed  from  Is  revoked. 

McFARLAND,  3.  I  concur  in  the  Judg- 
ment 


JOHNSON  V.  JOHNSON.    (No.  15,273.) 

(Supreme  Court  of  California.     Jan.  26,  1894.) 

Divorob—Crdeltt— Award  o»  Cohmoditt 
Propbrtt. 

1.  A  complaint  alleging  extreme  cruelty,  in 
that  "about  three  years  ago"  defendant,  with- 
out cause,  struck  plaintiff,  and  since  has  con- 
tinually, whenever  they  have  been  together, 
used  vile  language  to  her,  is  not  demurrable  as 
failing  to  specify  the  acts  relied  on. 

2.  PlaintilTs  physician  testified,  Inter  alia, 
that  her  nose  had  been  flattened  by  a  blow  that 
defendant  admitted  having  struck  her,  but  said 
he  did  not  mean  to,  and  seemed  ashamed. 
Their  son  swore  that  he  had  heard  his  father 
call  his  mother  insulting  names  as  long  as  she 
lived  with  him.  Since  the  assanit,  plaintiff  hnd 
been  generally  sick  in  bed,  and  her  husband's 
language  seemed  to  make  her  worse.  Held  suf- 
ficient proof  of  "extreme  cruelty,"  consisting  of 
a  blow  and  Bbusive  language,  to  the  injury  of 
plaintiff's  health. 

3.  Plaintiff  being  an  invalid,  and  defendant 
more  than  able  to  make  liis  living,  it  was  prop- 
er for  the  court,  while  allowing  np^-permaneat 
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alimony,  to  give  plaintiff,  besides  most  of  the 
honseliold  furniture,  the  whole  community 
house  and  lot,  which  was  worth  only  $3,000, 
and  was  aubject  to  a  mortgage  of  $2,500. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;   F.  W.  Lawler,  Judge. 

Action  for  divorce  by  Ane  Johnson  against 
NeHs  Johnson.  Decree  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

Nagle  &  Nagle,  for  appellant.  Neila  John- 
son and  R.  B.  Wallace,  for  respondent 

VANCLIBl?',  C.  Action  for  divorce  on  the 
ground  of  extreme  cruelty.  In  which  the 
plaintiff  prevailed.  Besides  the  divorce,  the 
decree  awarded  to  plaintiff  the  custody  of  an 
infant  son  of  the  parties  and  the  greater  por- 
tion of  the  community  property,  but  no  p«- 
manent  alimony.  Defendant  appeals  from 
the  Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

1.  Defendant  demurred  to  the  complaint 
on  the  grounds  that  it  Is  ambiguous,  uncer- 
tain, and  unintelligible.  In  that  it  does  not  ap- 
pear therefrom  "when  or  where  defendant 
was  guilty  of  the  alleged  extreme  cruelty," 
nor  "what  was  the  nature,  character,  or  ex- 
tent of  the  alleged  acts  of  extreme  cruelty." 
The  allegations  of  the  complaint  charging  cru- 
elty are' as  follows:  "That  during  their  mar- 
riage defendant  has  been  g^uilty  of  extreme 
cruelty  to  plaintiff,  in  this:  That  about  three 
years  ago  said  defendant  struck  plaintiff 
without  cause,  thereby  rendering  her  insensi- 
ble, and  since  said  time  said  defendant  has 
wrongfully  and  unjustly,  and  without  any 
provocation,  continually  used  vile  and  of- 
fensive language  to  plaintiff  whenever  said 
plaintiff  and  defendant  have  been  together, 
thereby  inflicting  upon  said  plaintiff  grievous 
mental  suffering,  by  reason  of  which  mental 
suffering  so  Inflicted  by  defendant,  as  afore- 
said, plaintiff  has  been  injured  in  health  to 
such  a  degree  that,  by  reason  of  the  infliction 
of  said  mental  suffering  as  aforesaid  by -de- 
fendant, said  plaintiff  has  become  sick,  and 
her  health  has  been  greatly  inipnirod.  That 
further  cohabitation  between  the  plaintiff  and 
defendant  will  endanger  the  physical  health 
and  the  life  of  this  plaintiff."  This  seems 
sufficiently  definite  as  to  the  times,  nature, 
and  extent  or  degree  of  the  cruelty;  and, 
from  the  averment  that  it  was  commenced  by 
a  beating  three  years  before  the  commence- 
ment of  the  action,  and  was  thence  continued 
by  abusive  language  "whenever  said  plaintiff 
and  defendant  have  been  together,"  It  must 
be  understood  that  the  places  were  wherev- 
er "said  plaintiff  and  defendant  had  been  to- 
gether" during  that  period  of  three  years, 
which  places  were  presumably  as  well  known 
to  the  defendant  as  to  plaintiff.  The  demur- 
rer does  not  speclfjr,  as  a  deficiency,  that  the 
abusive  language  is  not  set  out.  As  against 
the  objections  specified  in  the  demmrer,  I 
think  the  complaint  is  barely  sufficient 

2.  The  flndlngs  as  to  the  fact  of  extreme 


cruelty  are  in  the  language  of  the  complaint, 
and  therefore  support  the  Judgment  in  this 
respect;  and  it  Is  not  denied  that  tbey  are 
BuflScient  In  all  other  respects. 

3.  The  evidence  was  sufficient  to  Justify 
the  findings.  The  plaintiff  testified  to  all  the 
acts  of  cruelty  alleged,  and  was  sufficiently 
corroborated  by  the  testimony  of  her  phy- 
sician and  her  son.  As  to  the  beating,  the 
physician  testified,  among  other  things,  that 
by  a  forcible  blow  her  nose  was  crushed  down 
flat  on  her  face,  and  that  defendant  admitted 
be  struck  her,  but  said  he  didn't  intend  ta 
and  appeared  to  be  ashamed  of  what  he  had 
done.  As  to  his- abusive  language,  the  son 
testified:  "I  have  heard  my  father  call  my 
mother  hard  names,  such  aa  'whore,'  "bas- 
tard,'  and  'son  of  a  bitch.'  My  mother's  tes- 
timony in  this  regard  is  true;  He-  called  her 
such  names  as  long  as  she  was  home."  It 
appeared  without  controversy  that,  during 
the  greater  portion  of  the  time  after  the  beat- 
ing, the  plaintiff  was  sick,  and  thereby  con- 
fined to  her  bed;  and  the  tendency  of  the 
evidence  is  to  prove  that  defendant's  abusivp 
language  aggravated  h^  disease. 

4.  Appellant  contends  that  his  offenses  were 
condoned  by  the  plaintiff.  But  condonation 
was  not  pleaded  by  defoidant  (Bishop,  Mar. 
&  Div.  ;S  619,  845;)  and,  If  It  had  been  plead- 
ed, there  is  no  evidence  tending  to  prove  it 
unless  the  mere  fact  that  she  continued  to  co- 
habit with  him  until  the  last  of  a  long  aeries 
of  acts  of  cruelty  had  such  tendency  by  im- 
plication. Conceding  that  imder  some  cir- 
cumstances, cohabitation  after  having  suf- 
fered acts  of  cruelty  impllea  ccmdonation.  It 
must  be  remembered  that  "all  condonation, 
especially  the  implied,  Is  upon  the  condition 
both  that  the  offense  shall  not  be  repeated, 
and  likewise  that  continually  afterwards  the 
party  forgiven  shall  treat  the  otb«  with  con- 
jugal kindness;  wheret^>on  a  breadi  of  the 
condition  revives  the  original  right  of  di- 
vorce." 2  Blsh.  Mar.  &  Div.  S  308;  Civ. 
Code,  (  117.  And  section  118  of  tbe  Civil 
Code  further  provides:  "Where  die  cause  ot 
divorce  consists  of  a  course  of  offensive  con- 
duct or  arises  in  case  of  cruelty  from  suc- 
cessive acts  of  lU  treatment  which  may  ag- 
gregately constitute  the  offense,  co-liablta- 
tion,  or  passive  endurance,  or  conjugal  kind- 
ness, shall  not  be  evidence  of  coudonatitm  of 
any  of  the  acts  constituting  such  cause^  un- 
less accompanied  by  an  express  agreement 
to  condone."  There  Is  no  evidence  and  no 
pretense  of  any  express  agreement  to  con- 
done. 

6.  The  house  and  lot  awarded  to  plaintiff 
was  community  property,  and  subject  to  a 
mortgage  of  $2,500  and  seven  mouths'  in- 
terest thereon.  In  his  answer,  defendant 
allegred  this  prqperty  to  be  worth  only  |3,- 
000,  and  admitted  the  mortgage  as  above 
stated.  The  greater  portion  of  the  house- 
hold furniture  was  also  given  to  plaintiff. 
Appellant  contends  that  the  court  erred  io 
awarding  the  whole  lot  and  bouse  to  plaio- 
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tiff;  but  I  think  the  allowance  was  proper 
and  Just  It  appeared  that  plaintiff  was  In 
bad  health,  and  that  defendant  was  able  to 
earu  more  than  was  necesaary  for  his  sup- 
iwrt.  I  think  the  order  and  judgment  should 
be  affirmed. 

We  concur:    SBARLS,  O;  BBLOHBR,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  oirinion,  the  Judgment  and  or- 
dw  appealed  from  are  aflOrmed. 


In  re  LUX'S  BSTATB.     (No.  16,148.) 

(Sapreme  Court  of  California.     Jan.  20,  18040 

In  bank.    On  rehearing.    Dented. 
For  opinion  on  appeal,  see  85  Pac.  ML 

PER  CURIAM.  The  order  of  Mw  IS. 
1892,  directing  the  executors  to  pay  to  the 
widow  an  allowance  of  $1,000  pw  month  for 
hw  BuppcMTt  during  the  period  named  therein, 
bas  been  reyersed^  and  there  is  nothing  said 
In  the  opinion  filed  in  this  case  which  can 
toe  properly  conatmed  as  a  direction  to  the 
superior  court  in  settling  the  accounts  of  the 
executors  to  only  credit  them  on  account  of 
the  payments  made  by  them  for  the  support 
of  the  widow  with  the  amount  named  in  the 
reversed  order.  In  settling  the  accounts  the 
court  will  credit  the  executors  with  such  sum 
as  it  finds  was  reasonably  and  properly  ad- 
vanced by  them  for  the  purpose  named.  In 
declaring  this  general  principle,  the  court  in 
Us  opinion  simply  explained  how  the  account 
should  have  been  stated  upon  the  findings 
appearing  in  the  record  of  the  case;  but,  as 
these  findings  fell  with  the  order  reversed, 
the  court  will  necessarily  make  new  findings, 
and  upon  them  will  state  the  account  In  ac- 
cordance with  the  general  rule  announced  In 
the  opinion.  If  the  court  shall,  upon  the  new 
hearing,  find  |1,000  per  month,  or  any  greater 
or  less  amount,  a  reasonable  sum  to  be  ap- 
plied for  the  support  of  the  widow,  then  the 
executors  should  be  credited  with  the  amount 
so  found  to  be  reasonable  and  proper.  Re- 
hearing denied. 


BROWN  T.  FRESNO  RAISIN  CO.     (No. 

18,206.) 
(Supreme  Court  of  California.     Jan.  31,  1804.) 

PABTJIBBgHlP — InOIVIDCAI.    LiABIUTT  OF  PART- 
NER— CODSTBHCLAIM. 

DefendaDt  may  counterclaim  for  goods 
Bold  and  delivered  to  a  partnership  on  the  in- 
dividual credit  of  plaintiff,  one  of  the  partnws. 

Department  2.  Appeal  from  superior  court, 
Fresno  coimty;   M.  K.  Harris,  Judge. 

Action  by  one  Brown  against  the  Fresno 
Raisin  (3ompany.  From  a  judgment  for  de- 
fendant on  a  counterclaim,  plaintiff  appeals. 
Affirmed. 


L.  h.  Cory,  for  api>e]lant  Oea  B.  Cihurch, 
for  respondent 

DB  HATEN,  J.  The  defendant  recovered 
a  Judgment  for  $104.45,  balance  due  upon  a 
counterclaim,  and  the  plaintiff  appeals.  The 
plaintiff  was  a  member  of  the  firm  of  Brown 
&  May,  and  there  was  evidence  firom  which 
the  court  was  justified  In  finding  that  the 
raisins  delivered  by  the  defendant  to  that 
firm  were  sold  and  delivered  upon  the  indi- 
vidual credit  of  the  plaintiff,  and,  this  being 
so,  the  finding  of  the  cotu*t  that  such  goods 
were  sold  and  delivered  by  defendant  to  the 
plaintiff,  and  that  the  counterclaim  of  de- 
fendant was  established,  cannot  be  disturbed; 
for  it  is  well  settled  that  a  partner  may  con- 
tract on  his  own  accoimt,  and  make  himself 
alone  liable  for  the  property  bought  for  the 
copartnership.  If  the  vendor  choose  to  accept 
such  individual  Uablllty.  1  Llndl.  Partn.  C4d 
Amer.  Ed.)  pp.  •170-192;  Sylvester  v.  Smith, 
0  Mass.  119.  We  discover  no  oror  in  the 
rulings  of  the  court  In  relation  to  the  admis- 
sion of  evidence.  Judgment  and  order  af- 
firmed. 


We    concur: 
GERALD,  J. 


McFARLAND,    J.;     FITZ- 


PIRST  NAT.  BANK  OF  CHICAGO  v.  CALI- 
FORNIA NAT.  BANK  OF  SAN 
DIEGO.     (No.  10,281,) 

(Sapreme  Court  of  California.     Dec  29,  1893.) 

Assumpsit — Monbt  Lent — Evidence. 

1.  G.,  plaintiff's  vice  president,  being  at 
the  C.  Hotel  in  defendant's  town,  was  asked  by 
the  Ifttter's  president  for  a  loan  on  collateral, 
$25,000  to  $40,000,  and  agreed  to  make  it  on 
OToper  security.  N.,  who  was  present,  writins 
G.  about  a  note  which  said  president  proposed 
to  send,  "to  obtain  this  loan,  as  I  understand 
it,"  gave  his  opinion  about'  certain  notes,  de- 
fendant's stock,  etc.  A  note  for  $25,000  was 
made  to  6.,  vice  president,  by  four  of  defend- 
ant's directors  and  its  cashier.  The  president, 
in  sending  the  collaterals,  wrote  G.  that  he  be- 
lieved they  were,  in  substance,  "about  what 
was  spoken  of  at  the  O.  Hotel  when  Mr.  N. 
was  with  us."  On  receipt  of  the  collaterals, 
plaintiff  credited  defendant  with  $25,000,  less 
discount,  and  paid  it  on  defendant's  orders. 
Htid,  that  a  finding  that  plaintiff  lent  defendant 
$25,000  was  justified. 

2.  In  an  action  by  one  bank  against  another 
on  a  note,  and  for  mon^  loaned,  where  defend- 
ant asserts  that  plaintiff  bought  the  note,  proof 
of  the  negotiations  for  the  loan,  and  that  de- 
fendant received  its  proceeds,  is  not  incompe- 
tent as  varying  the  written  instrument. 

3.  In  an  action  by  one  bank  against  another 
for  money  loaned,  and  on  a  note  reprcsunting 
the  balance  due,  the  loan  and  balance  be- 
ing establislied,  it  is  immaterial  whether  the 
note  was  authorized  by  the  directors. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  the  First  National  Bank  of  Chi- 
cago against  the  California  National  Bank  of 
San  Diego  on  a  promissory  note,   and   toe 
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money  loaned.    Judgment  for  plaintiff.   De- 
fendant apiieals.    Affirmed. 

Lnel  &  McDonald,  for  appellant  Tippet, 
Boone  &  Neale,  for  respondent 

SEARIiS,  O.  This  appeal  is  prosecuted 
from  a  final  Judgment  In  favor  of  plaintiff, 
and  from  an  order  denying  motion  for  a  new. 
triaL  There  are  three  counts  in  the  com- 
plaint, as  follows:  (1)  Upon  a  promissory 
note  for  $12,500,  dated  October  19,  1881, 
made  by  "California  National  Bank,  per  J. 
W.  Collins,  Pres.,"  upon  which  a  payment  of 
12,500  was  admitted;  (2)  a  cause  of  action 
upon  an  overdraft  for  $9,862.95,  which  was 
admitted,  except  that  defendant  claimed  that 
the  $2,500  credited  in  the  first  cause  of  ac- 
tion should  be  applied  to  the  second;  (3)  a 
cause  of  action  for  the  recovwy  of  $25,000, 
loaned  by  plaintiff  to  defendant  May  18, 
1891,  with  a  credit  tho-eon  of  $15,000. 

The  findings  are  in  favor  of  plaintiff,  and 
are  sufficient  to  support  the  judgment  By 
the  second  finding  It  appears  that  "the  first 
and  third  counts  of  plaintiff's  complaint  re- 
late to  the  same  indebtedness."  According 
to  tliese  findings,  the  plaintiff  on  the  18th 
day  of  May,  1891,  loaned  to  the  defendant 
$25,000  at  defendant's  request;  that  defend- 
ant paid  the  interest  thereon  up  to  the  19th 
day  of  October,  1391,  and  $12,500  on  account 
of  the  principal,  and  that  on  said  last-named 
date  the  defendant  made  its  promissory  note 
to  the  plaintiff  for  $12,500,  being  for  the  bal- 
ance due  on  account  of  said  loan,  payable 
thirty  days  after  date,  with  Interest  at  7  pa- 
cent  per  annum;  that  defendant  received 
the  consideration  for  said  note;  that  the 
same  is  due  and  unpaid,  except  the  sum  of 
$2,500,  paid  thereon  December  22,  1891.  The 
court  fiurther  finds,  as  to  the  $2,500,  that  it 
was  not  collected  for  the  use  of  the  defend- 
ant. OS  averred  In  the  answer,  but  was  col- 
lected by  the  plaintiff  on  a  promissory  note 
deposited  with  It  by  defendant  as  collateral 
security  for  the  $12,500  note  of  plaintiff,  etc. 

The  contention  of  appellant  Is  that  the 
finding  of  the  court  that  plaintiff  loaned  to 
the  defendant  $25,000  on  the  2Sth  day  of  May, 
1801,  is  not  supported  by  the  evidence.  It  is 
in  proof  that  a  promissory  note  for  $25,000, 
made  by  five  individuals,  payable  to  "L.  J. 
Gnge,  Vice  President,"  was  sent  to  the  plain- 
tiff In  Chicago;  and  the  theory  of  appellant 
is  that  plaintiff  discounted  the  note,  and 
there  is  certainly  some  evidence  in  support 
of  the  theory.  On  the  other  hand,  it  appears 
that  Gage,  the  vice  president  of  the  plaintiff 
baulc,  located  In  Chicago,  was  in  San  Diego; 
that  the  president  of  the  defendant  banic  ne- 
gotiated with  him  for  a  loan  of  $25,000  to 
$40,000,  offering  to  put  up,  as  collateral, 
notes,  bank  stocl:,  etc.,— anything,  in  short, 
that  plaintiff  wished;  and  It  was  finally  ar- 
ranged that  with  proper  security,  plaintiff 
would  malie  the  loan  to  defendant.  H.  F. 
Norcross,  who  was  present  at  the  negotia- 


tions, was  afterwards  requested  to  ■write  to 
Oage,  vice  president  of  plaintiff,  and  did  od 
or  about  May  21,  1891,  write  in  reference  to 
some  note  which  defendant's  president  pro- 
posed sending  "to  obtain  this  loan,  as  I  tm 
derstood  It"  In  this  letter  he  gave  lils  opin- 
ion of  certain  notes,  and  the  value  of  defend- 
ant's stocic,  eta  The  $25,000  note  was  made 
by  four  of  the  directors  of  defendant,  and 
its  cashier.  In  sending  on  the  collaterals  to 
Chicago,  Collins,  the  president  of  defendant 
wrote  to  Gage  that  he  believed  they  were, 
"in  substance,  about  what  was  spoken  of  at 
the  Coronado  Hotel  [where  the  negotiations 
had  occurred]  when  Mr.  Norcross  was  with 
us."  Upon  the  receipt  of  these  collaterals, 
of  which  there  seems  to  have  been  a  consid- 
erable number,  plaintiff  placed  the  $25,000. 
less  interest  to  the  credit  of  defendant,  and 
paid  it  out  on  its  drafts  and  orders.  This  is 
not  all  of  the  evidence  going  to  show  a  loan 
of  the  $25,000  by  plaintiff  to  defendant,  but 
is' sufficient  to  show  a  substantial  conflict  in 
the  evidence,  and  to  uphold  the  flndins  of 
the  court  in  favor  of  such  loan. 

Defendant  at  the  trial  o1]jected  to  the  tes- 
timony In  reference  to  negotiations  on  the 
part  of  plaintiff  and  defendant  tot  a  loan  of 
money  by  the  former  to  defendant  and  that 
the  latter  received  the  funds,  upon  the 
ground  that  it  was  immaterial,  irrelevant 
and  incompetent  and  that  It  tended  to  vary 
and  contradict  the  written  Instrument,  to 
wit  the  promissory  note  for  $25,000  already 
in  evidence.  We  do  not  see  that  it  did  any- 
thing of  the  kind.  The  third  cause  of  action 
was  for  money  loaned  by  plaintiff  to  defend- 
ant This  evidence  tended  to  support  that 
cause  of  action;  and  the  fact  that  defendant 
contended  that  it  was  not  a  loan  by  plaintiff, 
but  a  purchase  of  the  promissory  note  in 
question,  did  not  militate  against  the  ad- 
missibility of  the  evidence. 

On  the  19th  day  of  October,  1891,  the  de- 
fendant having  paid  the  interest  on  the  loan 
and  $12,500  of  the  principal,  made  its  promis- 
sory note  for  the  remaining  $12,500,  payable 
30  days  after  date,  with  Interest,  eta  This 
note  was  signed  as  follows:  "California  Na- 
tional Bank  of  San  Diego,  per  J.  TV.  Collins, 
Pres."  Appellant  contends  that  this  note  is 
not  shown  to  have  been  authorized  by  the 
board  of  directors  of  the  defendant  and  tliat 
the  president  of  the  defendant,  not  having 
been  specially  empowered  so  to  do.  could 
not  bind  the  defendant  by  making  this  note. 
Respondents  meet  this  contention:  (1)  By 
reference  to  the  record,  which  shows  that  a 
meeting  of  the  board  of  directors  of  defend- 
ant "held  in  February,  1891,  a  resolution  was 
passed  by  the  board  of  dhrectors  to  authorize 
Mr.  Collins,  the  president  to  borrow  $100,- 
000  from  some  eastern  national  bank."  The 
record  also  shows  that  in  January,  1891,  J. 
W.  Collins  was  elected  president  and  tliat 
section  19  of  the  by-laws  of  defendant  re- 
quires "all  contracts,  checks,  drafts,  etc.,  shall 
be  signed  by  the  president  vice  president 
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or  caahler."  (2)  Auth(»iB&tion  Implied  firom 
course  of  conduct  of  bualness  of  defendant. 
(3)  That  defendant,  having  received  and  re- 
tained the  consideration  for  which  the  note 
Teas  given,  with  notice^  Is  estopped  from  de- 
nying the  validity  of  the  note.  We  need  not 
notice  all  of  these  propositions  in  detail.  Un- 
der  the  first  of  them,  which  anthorlzed  the 
president  to  borrow  from  9ome  eastern  na- 
tional bank  $100,000,  we  think  It  clear  that 
authority  was  conferred  to  borrow  a  less  sum 
from  plaintiff,  a  national  bank  of  Chicago. 
Ordinarily,  the  power  of  a  bank  to  borrow 
money  on  time  Implies  the  power  to  give  its 
negotiable  note  on  time.  Morse,  Banking,  { 
63.  We  may  waive  all  this,  however,  and 
the  case  stands  thus:  In  liay,  1881,  defend- 
ant borrowed  from  plaintiff  $25,000.  Of  this 
sum  it  paid  $12,600,  and  In  October  following 
gave  its  promissory  note  for  the  balance  due. 
The  complaint  contains  two  counts  for  this 
cause  of  action.  In  the  third  It  seeks  to  re- 
cover the  balance  due  on  account  of  the  loan. 
In  the  first  count  plaintiff  seeks  a  recovery 
on  account  of  the  note.  Being  for  the  same 
subject-matter,  it  cannot  recover  upon  both 
counts;  but,  if  the  note  was  unauthorized, 
it  may  still  recover  upon  the  count  for  money 
loaned.  The  very  object  of  different  causes 
of  action  upon  the  same  transaction  Is  to 
meet  Just  such  contingencies  as  the  present; 
bence,  the  loan  having  been  established,  and 
plaintiff's  right  to  a  recovery  therefer  fixed, 
the  question  of  the  right  of  the  president  of 
the  defendant  to  bind  It  by  the  execution  of 
a  promissory  note  In  evidence  of  the  indebt- 
edness becomes  of  no  moment  in  a  case 
where,  like  the  present,  plaintiff  has  counted 
upon  its  claim  in  each  form.  The  Judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:    TEMPLE,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


BARKER  at  aL  V.  MASKELL  et  aL     (Na 

19,206.) 

(Supreme  Court  of  California.     Jan.  8,  1884.) 

Cbattsl  HoBTOAaa»— FuBHiTcas  nr  Loneiso 
House — Foreclobure. 
Civil  Code,  {  2953,  provides  that  mort- 
gages may  be  made  on  furniture  nsed  In  lodg- 
ing or  boarding  houses,  "when  mortgai^  to  re- 
cover the  purchase  money  of  the  articles  mort- 
fcatred."  Held,  that  a  petition  in  an  action  by 
mortgagees  to  foreclose  a  mortgage  on  furm- 
tnre  nsed  In  a  lodging  house  need  not  show  that 
the  mortgage  was  given  to  secure  the  purchase 
money  of  snch  furniture,  since  it  la  valid,  aa 
between  the  parties  to  it,  though  not  given  for 
•nrh  purpose. 

Department  2.  Appeal  from  superior 
court,  I>o8  Angeles,  County;  Walter  Van 
I^ke,  Judge. 

v.S5p.ao.6— 41 


Action  by  O.  X  Barker  and  others  against 
John  Ifaskell  and  E.  A  Rhodes  to  foreclose 
a  chattel  mortgage.  From  a  Judgment  for 
plaintiffs,  defendant  Maskell  appeals.  Af- 
firmed. 

The  petition  all^^ed  that  (»  the  6th  day 
of  November,  1890,  defendants  executed  to 
plaintiffs  a  cwtaln  note,  which  is  set  out, 
and  dated  October  28,  1890.  It  also  aljeged 
that  at  the  same  time^  to  secure  the  payment 
of  such  note,  defendant  Maakell  executed 
to  plaintiffs  a  chattel  mortgage  dated  Octo- 
ber 28,  1890,  which  la  also  set  out  The 
m<»rtgage  describes  the  property  as  furniture 
used  In  a  certain  lodging  house  belonging 
to  the  mortgagees.  It  contains  a  copy  of 
such  note,  and  recites  that  such  note  Is  given 
as  the  purchase  price  of  the  furniture  "above 
described,  and  for  no  other  consideration." 
The  petition  then  alleged  that,  at  the  time  of 
the  execution  of  the  mortgage,  all  the  proper- 
ty described  therein  belonged  to  plaintiffs; 
that  It  was  sold  to  be  nsed  in  such  lodging 
house,  and  the  "mortgage  was  given  to  secure 
the  piu-chase  price  thereof,  to  wit,  the  amount 
of  said  note^  to  the  plaintiffs,  and  for  no  other 
consideration,  and  the  said  promissory  note 
was  given  as  an  evidence  of  said  Indebted- 
ness," etc.;  and  that  the  note  was  due  and 
unpaid. 

Hugh  J.  &  Wm.  Crawford,  for  appellant 
A.  M.  Stephens,  for  respondents. 

DB  HAVEN,  J.  The  action  Is  for  the  fore- 
doBure  of  a  mortgage  upon  certain  furni- 
ture and  upholstery  used  in  a  lodging  house 
In  the  city  of  Los  Angeles.  The  mortgage 
was  executed  to  the  plaintiffs  by  one  of  the 
defendants,  for  the  purpose  of  securing  a 
promissory  note  made  by  himself  and  the 
other  defendant  We  think  It  suffldenUy 
appears  from  the  comphilnt  that  t^e  note 
was  given  for  the  purchase  price  of  the 
property  mortgaged;  and  therefore  the 
mortgage  Is  one  to  secure  the  puirchase  mon- 
ey of  the  articles  mortgaged,  and  valid  un- 
der section  2955  of  the  Civil  Code.^  But 
even  if  It  should  be  conceded  that  the  com- 
plaint Is  ambiguous,  and  fails  to  show  that 
the  mortgage  was  given  for  the  purpose  of 
securing  the  purchase  price  of  the  prc^>erty 
therein  described,  still  the  mortgage  Is  valid 
as  between  the  parties  to  It  and  the  com- 
plaint states  a  good  cause  of  action  from 
either  point  of  view.  There  was  no  error  la 
overruling  the  demurrer.  Judgment  af- 
firmed. 

We  concur:  FITZGERALD,  J.;  McFAR- 
LAND,  J. 

*  Civ.  Code,  |  2865,  provides  as  follows: 
"Mortgages  may  be  made  upon  •  •  •  up- 
holstery and  furniture  used  in  hotels,  lodging 
or  boarding  houses,  when  mortgaged  to  secure 
the  purchase  money  of  the  articles  mortgaged. 
•    •    •  >• 
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QRANOBRSr  BANK  OF  CALIFORNIA  t. 
SUPERIOR  COURT  OF  OITT  AND 
COUNTY  OF  SAN  FRANCISCO.  (No.  IS,- 
S2a) 

(Sopreme  Court  of  California.    Jan.  26,  1804.) 

BuPRBIfB  CODKT — RSHBABINO— CaSBS  OF  OJUO- 
INAI.  JURISDICTIOK. 

,  The  poiwer  to  order  a  rehearinx  In  bank, 
after  a  dedaion  in  one  of  the  departments,  conr 
fprred  on  the  sapreme  ooort  by  the  constitntion, 
applies,  not  only  to  caaea  of  appellate  jurisdic- 
tion, bnt  also  to  eaaea  of  original  jurisdiction; 
and  hence,  in  such  cases,  a  motion  for  rehear- 
ingr  and  not  for  a  new  trial,  is  the  proper  prac- 
tice. 

On  motion  to  set  aside  an  wder  granting 
a  rehearing.    Denied. 
For  former  report,  see  33  Paa  1095. 

BCcFABLAND,  X  This  proceeding  bi  on 
original  petition  in  this  conrt  for  a  writ  of 
prohibition.  Iliere  was  a  decision  here  in 
t&YOT  of  petltl<aer,  Anguat  19,  1883,  bnt 
within  30  days  thereafter,  an  order  of  this 
taart  was  made,  granting  a  rehearing.  Pe- 
titioner  now  moves  to  set  aside  said  order 
granting  said  rehearing  npon  the  ground  that 
the  conrt  had  no  power  to  make  It,  contend- 
ing tliat  a  motion  for  a  new  trial  was  the 
proper  remedy.  Tlie  point  was  substantial- 
ly determined  against  petitioner's  contention 
in  Re  Tyler,  71  Cal.  374,  12  Pac.  289.  It  may 
be  further  said  that  the  present  constitu- 
tion provides  that  the  judgment  of  a  depart- 
ment of  this  court  shall  be  final  In  30  days, 
unless  before  that  time  ordered  Into  banl^; 
and  that  there  has  been  a  rule  of  this  court, 
ever  since  its  origin,  that  a  judgment  of  the 
court  in  bonk  shall  be  final  In  30  days,  un- 
less before  that  time  a  rehearing  shall  have 
been  granted.  Neither  the  constitution  n(X' 
the  rule  makes  any  distinction  between  cases 
of  appellate  jurisdiction  and  cases  of  original 
jurisdiction;  and,  Indeed,  most  of  the  cases 
here  which  are  in  form  original  are,  like  the 
case  at  bar,  in  their  nature  appellate.  There- 
fore, to  apply  to  this  court  those  parts  of  the 
Code  of  Civil  Procedure  about  new  trials, 
etc.,  which  are  evidently  intended  to  regu- 
late procedure  in  the  superior  courts,  would 
be  to  overturn  the  constitutional  provision 
above  mentioned,  as  well  as  the  ancient  rule 
and  uniform  practice  of  the  court.  A  mo- 
tion for  a  new  trial,  with  its  attendant  c(m- 
sequences  and  delays,  would  suspend  a  judg- 
ment rendered  here  beyond  the  time  fixed  by 
the  constitntion  and  the  rule.  Many  of  the 
provisions  of  the  Code  alxtnt  procedure  have 
reference  to  appeals,  and  were  Intended  as 
menus  for  the  perfection  of  records  in  the  su- 
perior courts  upon  which  cases  might  be  re- 
viewed In  the  appellate  court;  but  in  an 
original  proceeding  here  this  court  has  its 
own  record.  The  general  powers  of  this 
court  to  grant  rehearlngs  Is  fully  discussed 
and  declared  In  the  opinion  delivered  by 
Beatty,  C.  J.,  In  the  Jessup  Case,  81  Cal.  459, 
21  Pac.  976,  and  22  Pac.  742,  102a     The  mo- 


tion to  set  aside  the  order  granting  a  rehear- 
ing is  denied. 

We  ccncor:     BBATTT,  O.  X;  DB  HA- 
VBN,  J;  HARBISON,  X;   PATEBSON.  X 


OGDBN  T.  PACKARD.     (So.  19,908.) 
(Sapreme  Conrt  of  California.     Jan.  SI,  1894.) 

FoBECLoecRB  OF  HosTOAaB — Attobkbt's  Fsbs— 
Dmcrbtiok  op  Codbt. 
On  appeal  from  a  Jadsfment  foreclosing 
a  mortgage  which  provides  tor  the  allowance 
of  reasonable  attorney's  fees  on  foredosnre,  the 
allowance  will  not  be  disturbed  if  the  appeal  is 
brought  up  on  the  judgment  roll  alone,  withoat 
exceptions,  and  ther*  is  nothing  in  the  record 
to  show  that  the  ooort  abused  its  discretion  ia 
making  the  allowance. 

Commissioners'  decision.  Departnaent  2. 
Appeal  from  superior  court,  San  Bernardino 
county;  George  B.  Otis,  Jndgei. 

Action  by  Matthew  B.  Ogden  against  G.  E. 
Packard.  From  a  judgment  for  plaintUT,  de- 
fendant appeals.    Affirmed. 

W.  J.  Mdntyre,  for  appellant  Irvlngton  & 
Adair,  for  respondent. 

VANCIJEF,  0.  Action  to  foreclose  a  mort- 
gage which  provided  that,  "tn  the  event  of 
the  foreclosure  of  said  mortgage,  reasonable 
attorney's  fees  shall  be  taxed  by  the  court, 
and  included  and  paid  in  the  bill  of  costs." 
It  is  alleged  In  the  complaint  that  $500  is  a 
reasonable  attorney's  fee  to  be  allowed  under 
said  provision  of  the  mortgage.  The  answer 
simply  "denies  that  $500  Is  a  reasonable  ai- 
cwniey's  fee,"  without  stating  whether  such 
fee  is  unreasonably  large  or  tmreasonably 
small,  or  what  sum  would  be  a  reasonabls 
fee.  The  court  found  the  amount  due  ou  the 
mortgage  notes  to  be  $16,571.65,  and  fixtMi 
and  allowed  as  plaintUTs  attorney's  fees  the 
sum  of  $500,  and  for  the  payment  of  these 
sums  ordered  a  sale  of  the  mortgaged  prop- 
erty in  the  usual  mode.  Finding  of  fact 
were  waived,  but  the  amount  due  on  the  notes 
and  the  sum  allowed  for  attorney's  fees  are 
recited  in  the  decree.  The  defendant  brin©* 
this  appeal  from  the  final  ae«ree,  upon  the 
judgment  roll,  and  without  any  exceptions; 
and  the  only  point  made  Is  that  the  court 
exceeded  Its  discretionary  power  in  fixing' 
and  allowing  plalnttlTs  attorney's  fees,  and 
asks  that  the  Judgment  be  modified  by  de- 
ducting from  the  attorney's  fees  $350.  There 
is  nothing  In  the  record  tending  to  show  any 
abuse  of  the  discretionary  power  of  the  conrt; 
and.  Indeed,  for  aught  that  appears,  the  ap- 
pellant may  have  expressly  acquiesced  in  the 
order  fixing  the  attorney's  teea.  I  think  the 
judgment  should  be  affirmed. 

We  concur:    BELCHER,  a;  HATNBS.  a 

PER  CURIAM.  For  the  reasons  given  tn 
the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 
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BUSS  LUMBER  ft  MILL  CO.  t.  ROOOBN- 

KAMP  et  aL     (No.  19,242.) 
(Supreme  Court  of  California.     Jan.  30,  1894.) 

MlCaA.KICS'  LiBKS— NOTIOB  TO  OWXBR. 

Under  Code  CiT.  Proc.  {  1184,  requiring 
the  owner  of  a  building  to  retain  aumcient 
funds  to  pay  a  claim  for  materials,  furnished 
by  a  material  man  who  has  given  notice  of  his 
claim  to  such  owner,  a  material  man  who  serves 
the  required  notice  acquires  a  prior  right  to  the 
fund  in  the  hands  of  the  owner,  due  the  con- 
tractor, though  the  contracts  lubsequently 
alMindona  the  contract. 

Department  1.  Appeal  from  superior  oonrt, 
San  Bernardino  ooun^;  John  L.  Campbell, 
Judge. 

Action  by  the  Russ  Lumber  ft  Mill  Com- 
pany against  William  Roggenknmp,  W.  H. 
Pierce.  J.  Lee  Barton,  and  the  Union  Bank 
ot  Redlands  to  enforce  a  mechanic's  lien. 
From  a  judgment  for  plaintiff  against  de- 
fendant Roggenkamp,  personaUy,  said  de- 
fendant appeals.    Affirmed. 

Goodcell  &  Leonard,  for  appelant  Curtis, 
Oster  &  Curtis,  toe  respondent 

PER  CURIAM.  This  actl<m  was  brougbt 
to  foreclose  a  mechanic's  lien  upon  a  dwell- 
ing house  constructed  for  defendant  Roggen- 
kamp, and  owned  by  him.  All  the  defend- 
ants made  default,  except  the  defendant 
Roggenkamp;  and  he  alone  prosecutes  this 
appeal  upon  the  judgment  rolL  Defendant 
Roggoikamp  entered  Into  a  written  con- 
tract with  the  defendant  Pierce  for  the  con- 
struction by  the  latter  of  the  building  in 
question,  for  the  price  of  $2,750,  and  this 
ccMitract  was  made  and  filed  as  required  by 
law.  The  plaintiff  furnished  material  to  the 
contractor,  Pierce,  for  which  there  Is  still  due 
the  plaintiff  the  sum  of  $977.23.  On  June 
26,  1891,  the  plaintiff  served  upon  defendant 
Roggenkamp  written  notice 'that  he  had  fur- 
nished material  to  the  contractor  to  the 
amount  of  $9<>3.87.  At  that  time  there  was 
dtie  the  contractor  $687.60,  and  to  become 
due  the  further  sum  of  $2,062.60.  On  July 
3,  1891,  the  contractor  ceased  work,  and 
abandoned  the  contract  The  work  was  con- 
tinoed  by  Roggenkamp.  imder  the  supervi- 
sion ot  his  architect,  defendant  J.  Lee  Bur- 
ton, and  the  building  completed  on  October 
23,  1891.  Plaintiff  filed  Its  claim  of  lien  on 
December  18,  1891,  which  was  66  days  after 
the  completion  of  the  building.  The  lien 
was  disallowed,  and  judgmmt  rendered 
against  defendant  Roggenkamp,  i>ersonally, 
for  the  stun  of  $687.50,  with  Interest  and 
costs.  The  sole  question  Involved  In  the  case 
was  passed  upon  in  Bates  v.  Santa  Barbara 
Co.,  90  CaL  643,  27  Pac.  43a  A  careful  pe- 
rusal of  the  brief  of  appellant  falls  to  con- 
vince us  either  that  this  case  can,  in  princi- 
ple, be  distinguished  from  that,  or  that  the 
question  here  was  not  necessarily  involved 
then.  The  Judgment  appealed  from  is  af- 
firmed, upon  the  authority  of  Bates  t.  Santa 
Barbara  Oo.,  atupra. 


McDonald  v.  southern  California. 

RY.  CO.     (No.  19,308.) 
(Supreme  Court  of  California.     Jan.  81,  1894.) 
Flbasikq — VaaiFiBD  Dbfbksbs— Evidbnob— Cos- 
TBTAMoa  or  RiOHT  ov  Wat  —  CoHSTBUonoB 

AND  EFTBOT. 

1.  Statements  made  In  the  special  defenses 
In  a  verified  pleading  are  not  evidence  against 
defendant  on  issues  m  other  defenses  contained 
In  the  same  answer. 

2.  A  conveyance  to  a  railroad  company  of  a 
right  of  way  over  the  grantor's  land,  for  its 
road,  as  already  constructed  and  operated,  to 
enable  the  company  to  use  it  as  it  was  then  us- 
ing it,  bars  the  grantor's  right  to  damages  for 
Injoiy  to  his  land,  caused  by  the  maintenance 
and  operation  of  a  defective  bridge  thereon, 
constructed  before  the  execution  of  the  oonvey- 
anoe^ 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court;  San  Bernardino 
county,  John  L.  Campbell,  Judge. 

Action  by  William  McDonald  against  the 
Southern  California  Railway  Company  for 
damages  to  plaintiff's  premises,  caused  by  a 
defectively  constructed  bridge.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial  defendant  appeals.     Reversed. 

Elmer  B.  Rowell  and  W.  J.  Hunsaker,  for 
appellant  A.  Branson,  Paris  &  Allison,  and 
Goodcell  ft  Leonard,  for  respondent 

TEMPLE,  O.  This  is  an  appeal  by  the 
defendant  from  the  Judgment,  and  order  re- 
fusing a  new  trial.  Practically,  the  com- 
plaint and  the  amendments  thereto  contain 
four  counts.  The  first  charges  that  defend- 
ant Is  a  corporation,  owning  and  operating 
a  railroad  In  this  state,  and,  for  the  use  of 
its  railroad.  In  December,  1889,  erected  a 
trestle  bridge  over  Lytle  creek  in  the  coun- 
ty of  San  Bernardino,  and,  In  constructing 
the  same,  failed  to  use  due  and  mrdlnary 
care  in  providing  for  the  passage  of  water, 
debris,  and  fiood  wood  under  the  same  In 
time  of  fiood;  that  on  the  23d  day  of  De- 
conber,  1889,  during  a  heavy  fiood,  owing 
to  the  said  negligent  construction  of  the 
bridge^  debris,  fiood  wood,  sand,  and  gravel 
accumulated  imder  the  bridge,  choking  up  the 
ohannd,  and  causing  the  water  to  overfiow, 
and  damage  plaintiff's  land,  to  his  Injury  In 
the  sum  of  $4,000.  The  second  count  con- 
ttfins  the  same  facts,  with  the  addition  that, 
defendant  did  not  use  proper  care  and  dili- 
gence in  removing  wood,  debris,  eta,  from 
the  bridge,  but  negUgently  permitted  Its  ac- 
cumulation, thereby  causing  the  wat»  to 
run  against  and  wash  away  plainticrs  land, 
to  his  damage,  ete.  The  third  count  charges 
that  defendant  constructed  across  the  creek 
a  modern  pile  and  stringer  bridge,  which 
was  au  tmlawful  construction,  and  caused 
accumulations,  obstructing  the  fiow  of  wa- 
ter; that  its  c(mstructlon  was  due  to  negli- 
gence and  waht  of  ordinary  care,  eta  The 
last  count  charges  that  the  spaces  between 
the  plies  or  trestles  were  not  wide  enough, 
or  high  enough,  to  permit  the  tree  passage 
Jigitizcd  by 
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oC  water;  that,  as  constructed,  the  bridge 
woold  Inevitably  cause  an  accmnulatlon  of 
drift,  etc.,  ch(ddng  up  the  stream,  and  that 
d^endant,  well  knowing  Its  defectlye  na- 
tnre,  nevertheleBs  carelessly  continued  its 
use,  and  failed  and  neglected  to  remedy  the 
defects,  whereby  damage  resulted.  Each 
count,  or  statement  of  a  cause  of  action.  Is 
specifically  answered  by  the  defendant,  and 
to  each  cause  of  action  several  defenses  were 
set  up.  The  different  answers,  however,  are 
very  similar.  First,  there  are  specific  de- 
Dlala  of  the  material  allegations  of  the  com- 
plaint The  answer  denies  that  defendant 
was  a  corporation  prior  to  November  7,  1889, 
or  that  it  owned  or  operated  a  railroad  prior 
to  that  date,  that  it  built  the  bridge  in  ques- 
tion, or  that  it  was  negligently  constructed. 
The  specific  charges  of  negligence  and  dam- 
age are  denied.  As  a  separate  defense, 
charges  contributory  negligence  on  the  part 
of  plaintiff.  As  another  separate  defense, 
that  the  Injury  was  by  accident,  or  caused 
by  the  elements,  and  was  the  act  of  God. 
As  another  separate  defense,  that  on  the 
7th  day  of  November,  1889,  this  defendant 
was  formed  by  the  consolidation  of  three 
named  corporations,  one  of  which  was  the  Call- 
fwnla  Central  Railway  (Company,  which  last- 
named  company  built  the  bridge  in  ques- 
tion, and  there  was,  therefore,  a  misjoinder 
of  parties,  in  that  the  Oalifomia  Central  Is 
not  made  a  party  herein.  Still  another  sepa- 
rate defense  avers  that,  on  the  17th  of  Sep- 
tember, 1889,  the  plaintiff  executed  and  de- 
livered to  the  California  Central  Railway 
Company  a  deed,  which  is  fully  set  out,  and 
which  purports  to  convey  a  right  of  way, 
over  described  land,  "for  the  main  track  of 
said  railroad,  as  the  same  Is  now  located, 
constructed,  and  operated,"  and  which  con- 
tains the  following  language:  "And  I  do 
hereby  grant  to  said  grantee  the  right  to 
-exercUe  the  right  to  use  the  said  street  for 
railroad  purposes,  as  It  Is  now  doing  for  Its 
main  track,  and  I  do  hereby  acknowledge 
full  and  entire  satisfaction  or  payment  of 
-any  and  all  damages  sustained  by  me,  by 
reason  of  the  construction  of  said  railroad 
upon  said  street,  and  by  reason  of  the  opera- 
tion thereof,  and,  particularly,  do  I  acknowl- 
edge payment  for  damages  for  any  Injury 
•  caused  by  the  construction  of  said  railroad 
hi  front  of  my  property  hereinbefore  de- 
fMa-lbed."  It  Is  then  averred  that,  at  the 
date  of  the  deed,  the  California  Central 
Railway  Company  owned  and  operated  a 
line  of  railroad,  which  was  constructed  upon 
and  over  said  bridge,  which  was  then,  and 
at  all  times,  necessary  to  the  said  company 
ta  the  use  of  its  ralhroad;  that  the  bridge  is 
constructed  upon  the  property  and  right  of 
way  so  conveyed.  The  consolidation  of  the 
three  corporations  Is  again  set  out,  to  show 
that  defendant  has  succeeded  to  the  rights 
of  the  California  Central  Railway  Company, 
and  it  is  claimed  that  the  deed  is  a  bar  to 
plalntift's  right  to  recovor. 


On  the  trial,  and  at  the  commenoement 
tboreof,  it  was  stipulated  in  open  court  as 
foUows:  "For  aU  purposes  of  this  trial,  tt 
is  admitted  and  conceded  by  both  plaintiff 
and  defendant:  First  That  the  bridge  and 
road  mentioned  in  plalntUTs  complaint  woe 
built  and  constructed  in  the  year  1886  by 
the  California  Central  Railway  Company, 
and  not  by  this  defendant  and  that  at  the 
commencement  of  this  action,  and  the  com- 
mencement of  action  No.  4,0^,  this  defend- 
ant was  using  said  bridge  and  road,  and 
operating  Its  road  thereon,  and  over  such 
bridge,  as  grantee  and  successor  of  said 
California  Central  Railway  Company.  It  Is 
admitted  that  at  the  time  of  the  commence- 
ment of  this  action,  and  that  at  the  time 
of  the  commencement  of  action  No.  4.033. 
plaintiff  in  this  case  was  the  owner  of  the 
property,  described  as  belonging  to  blm  In 
the  complaints  in  both  actions  h»eln,  and 
that  this  present  defendant  had  no  corporate 
existence  until  on  or  about  the  7th  day  of 
November,    1889." 

One  of  the  findings  of  fact  reads  as  fol- 
lows: "The  defendant  did  not  construct  the 
bridge  mentioned  in  the  complaint  Said 
bridge  was  constructed,  prior  to  November 
7,  11389,  by  the  CaUfomla  Central  Railway 
Company,  a  corporation;  and  after  the  con- 
struction of  said  bridge,  to  wit  on  Novem- 
ber 7,  1889,  the  defendant  w«fs  formed  by 
the  consolidation  af  three  certain  railway 
corporations,  to  wit  said  California  Central 
Railway  Company,  the  California  Sontbem 
Railway  Company,  and  the  Redondo  Beach 
Railway  Company,  and,  upon  such  consoli- 
dation being  effected,  the  defendant  on  No- 
vember 7,  1889,  became  the  owner  of  said 
bridge  and  of  said  railroad  crossing,  and  the 
same  commenced  the  operation  of  said  rail- 
road, and  thereafter  continuonsly,  until  the 
commencement  of  this  action,  the  defendant 
was  the  owner  of  said  bridge,  and  in  the 
possession,  use,  and  operation  thereof." 

The  difference  between  this  finding  and  tbe 
admission  Is  obvious.  The  admission  Is  to 
the  effect  that  tbe  defendant  is  the  grantee 
of  the  California  Central  Railway,  while  tbe 
finding  is  to  the  effect  that  the  defendant  Is 
a  consolidated  company,  of  which  the  CaU- 
fomla Central  Railway  Is  a  constitoent  Un- 
der one  hypothesis,  defendant  oonid  only  1>e 
held  responsible  for  knowingly  using  a  struc- 
ture which  was  a  nuisance,  wlille  on  tbe 
other  it  is  liable  for  negligence  In  ita  con- 
struction. Defendant,  in  its  motion  for  a 
new  trial,  I>ased  partly  upon  the  ground  of 
the  Insufficiency  of  the  evidence,  objects  to 
this  finding,  and  charges  that  there  was  no 
evidence  whatever  tending  to  show  tbe  con- 
solidation, and  the  fact  Is  against  the  express 
admission.  Respondent  does  not  claim  that 
there  was  evidence  to  support  the  finding, 
but  contends  that  appellant  cannot  com- 
plain, for  it  Is  so  expressly  avored  In  defend- 
ant's verified  answer.  So  it  Is,  many  times 
over,  but  only  in  so  manx  seEorate  and  dis- 
■jigitized  by  VjOOQ 
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tlnct  defenses.  To  eacb  cause  of  action,  how- 
ever, there  is  a  defense  which  consists  of  de- 
nials only,  and  which  contains  no  snch  alle- 
gatloD. 

Are  the  statements  made  In  the  special  de- 
fenses In  a  Terlfled  pleading  evidence  against 
the  party  upon  issues  tendered  in  other  de- 
fenses contained  In  the  same  answer?  Re- 
spondent claims  that  It  was  so  held  in  Bell 
V.  Brown,  22  OaL  67&  In  that  case.  In  • 
somewhat  elaborate  opinion,  the  court  held 
that  a  defendant  may  set  up  as  many  de- 
fenses as  he  has,  and  cannot  be  deprived  of 
any  because  they  are  Inconsistent.  The 
learned  Justice,  however,  says:  "There  Is 
this  difference,  however,  between  verified 
and  unverified  pleadings,  that,  If  the  truth 
of  the  fact  is  directly  averred  in  any  part  of 
the  former,  whether  in  a  complaint  or  an- 
swer, and  then  in  any  other  part  of  the  same 
pleading,  whether  in  the  statement  of  sev- 
eral causes  of  action  in  the  eomplaint,  or  in 
separate  defenses  in  the  answer,  the  same 
fact  is  directly  contradicted  or  denied,  the 
person  verifying  it  Is  guilty  of  perjury,  for 
both  cannot  be  true;  and  the  averment  which 
bears  most  strongly  against  the  party  so 
pleading  will  be  taken  as  true  upon  the  trlaL" 
In  the  opinion  it  is  shown  that  one  may 
verify  certain  inconsistent  defenses,  and  yet 
not  commit  perjury.  For  instance,  one  may 
deny  the  execution  of  a  note  sued  upon,  and 
yet,  in  another  defense,  plead  payment,  or 
the  statute  of  limitations.  In  legal  theory, 
the  second  defense  would  admit  the  execu- 
tion of  the  note,  and  the  third  admits  its  ex- 
ecution, and  that  it  has  not  been  paid.  Yet 
one  may  claim  that  it  is  forged,  and  yet  that 
he  has  paid  it;  and,  also,  in  case  that  be  falls 
in  bis  proofs  as  to  either  point,  that  it  is 
barred.  But  could  not  the  defendant.  In 
such  a  case,  also  plead  as  a  defense  that  the 
note  was  procured  by  fraud?  Of  course, 
this  Involves  a  statement  that  he  did,  in 
fact,  execute  the  note.  If  this  statement 
may  be  used  as  conclusively  settling  the  is- 
sue raised  by  the  denial,  then  the  defend- 
ant Is  practically,  not  allowed  to  interpose 
all  the  defenses  he  has.  The  matter  Is  again 
discussed  in  Buhne  v.  C!orbett,  43  Cal.  264. 
There  it  is  said  there  is  no  dl&tinction  be- 
tween verified  and  unverified  pleadings,  in 
this  respect  Billings  v.  Drew,  52  Cal.  565, 
presents  the  question  as  suggested  In  the 
foregoing  illustration,  and  holds  that  the 
statement  in  one  defense  cannot  be  used  as 
evidence  upon  another  issue,  because  to  so 
hold  would  deprive  the  defendant  of  the 
benefit  of  his  denials.  This  I  understand  to 
be  the  universal  rule.  Pom.  Code  Rem.  S 
724;  Botto  v.  Vandament,  67  CaL  333,  7  Pac. 
753. 

Respondent  contends  that.  If  this  finding 
in  regard  to  the  consolidation  of  the  corpora- 
tions l>e  stricken  out,  still  the  findings  left 
are  sufficient  to  support  the  judgment.  One 
count  in  the  complaint,  as  we  have  seen,  is 
based  upon  the  proposition  that  the  defend- 


ant continued  to  maintain  the  bridge,  know- 
ing that  it  was  a  dangerous  nuisance.  Upon 
this  issue  the  court  fiuds:  "From  November 
7,  1889,  until  the  time  of  the  commencement 
of  this  action,  the  defendant,  well  knowing 
all  the  facts  hereinbefore  found,  willfully 
and  negligently  kept,  used,  and  maintained 
said  bridge,  so  constructed,  and  willfully  and 
negligently  failed  to  take  any  means  or  pre- 
cautions to  remedy  the  obstruction  of  said 
bridge,  or  to  provide  for  the  free  or  saf» 
passage  of  the  flood  water  thereunder,  when 
charged  with  brush,  trees,  or  other  debris,  or 
to  protect  the  plalntitTs  said  land  from  in- 
Jury  thereby."  This  finding  is  also  attacked 
in  the  motion  tar  a  new  trial,  but  I  think 
this  court  would  not  be  Justified  in  saying 
it  is  unsupported  by  the  evidence.  There 
was  much  testimony  to  the  effect  that  the' 
bridge  was  an  Improper  one  for  use  at  that 
place.  Of  course,  defendant  was  constantly^ 
using  it,  and  It  was  its  duty  to  have  it  con- 
stantly Inspected,  and  kept  In  repair.  The 
character  of  the  stream  was  quite  obvious, 
and,  although  the  defendant  was  but  a  few 
months  old,  its  managers  were  not  without 
experience.  All  the  evidence  tending  to 
show  the  nature  of  the  structure,  and  of  the 
stream,  may  be  said  to  have  a  bearing  upon 
the  question  of  defendant's  knowledge  of  the 
defects  in  the  structure,  and  its  Inadequacy 
for  emergencies  which  were  likely  to  arise. 
We  are,  therefore,  driven  to  consider  the  de- 
fense based  upon  the  deed  given  by  plaintiff 
to  the  California  Central  Railway  Company,, 
the  grantor  of  defendant  The  execution  of 
the  deed  is  admitted,  and  it  is  averred  and 
found  that  "said  bridge  and  all  approaches- 
thereto  are  located  within  the  right  of  way- 
in  said  deed  described,  and  constitute  part 
of  the  premises  thereby  granted  to  the  CaU- 
fornia  Central  Railway  Company."  Respond- 
ent attempts  to  avoid  this  point  by  claiming 
that  there  is  no  evidence  to  sustain  this  find- 
ing, and  it  is  declared  In  the  statement  that 
It  contains  all  the  evidence  given  at  the  trial. 
But  this  finding  is  not  attacked,  and  cannot 
be,  by  the  respondent,  in  this  way.  It  is,  no 
doubt,  an  embarrassing  position  to  be  placed 
In,  when  there  Is  a  favorable  Judgmeat, 
based  upon  findings  which  may  be  held  to 
show  that  the  judgment  ought  to  have  been 
the  other  way.  The  only  safety  for  a  party 
in  that  position  is  to  attack  the  erroneous 
finding  himself,  unless  the  consequence  of 
the  defect  could  only  be  to  necessitate  a  new 
trlaL 

Upon  the  main  question,  appellant  cites  vm- 
to  three  cases,  which  apparently  fully  sus- 
tain its  proposition:  McCarty  v.  Railway- 
Co.,  31  Minn.  278, 17  N.  W.  616.  The  defend- 
ant entered  upon  plaintiff's  land,  and  buitt 
an  embankment  upon  which  it  constructed 
its  road.  Thereafter  it  compromised  witlk 
the  owner,  and  took  a  deed  conveying  the- 
land  used  as  a  right  of  way.  Held,  that  the 
deed  licensed  the  maintenance  of  the  road 
and  embankment  as  already  constructed,  and 
Jigitizcd  by  VjOOQ  IC 
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tbat  defendant  was  not  liable  because  It  con- 
tinued to  maintain  the  embankment  with  in- 
siifflcient  culverts,  thereby  obstructing  the 
natural  flow  of  water  from  plaintiff's  mead- 
ow. Radke  t.  Railway  Co.,  41  Minn.  350, 
43  N.  W.  6,  is.  In  all  respects,  like  the  last 
Referring  to  the  other  case,  It  Is  said:  "The 
decision  must  be  deemed  to  rest  upon  the 
ground  that,  from  the  sale  and  unqualified 
conveyance  to  the  railroad  company  of  the 
premises  upon  which  Its  road  and  embank- 
ment had  already  been  permanently  con- 
structed, and  where  It  was  to  be  expected 
to  remain,  it  was  to  be  presumed  that  the 
grantor  consented  to  the  continued  existence 
of  such  permanent  Improvements,  for  the 
enjoyment  and  use  of  which  the  purchase 
and  conveyance  of  the  land  was  obviously 
made.  •  •  •  It  cannot  affect  the  case  that 
he  may  not  then  have  apprehended  the  full 
extent  of  the  Injury  which  could  result  ftom 
this  in  the  future."  To  the  same  effect^  Is 
Hoffedltz  V.  Mining  Co.,  129  Pa.  St.  264, 18 
Atl.  125.  Thli3  decision  was  afflrmed  in  Up- 
degrove  t.  Ralh-oad  C!o.,  132  Pa.  St  541,  19 
Atl.  283;  and  in  McMInn  v.  Railroad  Co., 
147  Pa.  St  5.  28  Atl.  325.  The  principle  of 
these  cases  seems  to  be  that  one,  having  con- 
veyed the  land  with  the  structure,  for  the 
purpose  of  enabling  the  purchaser  to  con- 
tinue to  use  it  as  It  was  then  using  it,  can- 
not deprive  the  purchaser  of  the  ben^t  by 
claiming  that  it  constitutes  a  private  nui- 
sance. Respondent  has  cited  us  to  no  case 
which  holds  a  contrary  doctrine.  I  feel  con- 
strained, therefore,  to  sustain  this  position  of 
the  appellant.  Respondent  in  his  brief, 
claims  that  the  finding  is  not  only  entirely 
unsupported  by  the  evidence,  but  is  nntme. 
The  plaintiff  did  not  claim  to  own  the  land 
across  the  rlT«,  or  attempt  to  convey  it, 
but  only  up  to  the  river  on  one  side  of  It 
Since  the  appellant  is  here  asking  for  a  new 
trial,  I  think  a  new  trial  should  be  awarded, 
even  if  the  findings  would  Justify  a  Judg- 
ment for  the  defendant  I  therefore  recom- 
mend that  the  Judgment  and  order  be  re- 
versed, and  a  new  trial  granted. 

We  concur:    BELCHER,  C;  HAYNBS,  0. 

PER  CURIAM.  Vor  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  granted. 


McDonald  v.  southern  California 

RY.  CO.     (No.  19,309.) 
(Supreme  Coort  of  California.     Jan.  31,  1894.) 

Department  2.  Appeal  from  superior  court 
San  Bernardino  county;  John  L.  Campbell, 
Judge. 

Action  by  William  McDonald  against  the 
Soathern  California  Railway  Company  for  dam- 
ages to  plaintiff's  premises,  cnased  by  a  de- 
fectively constructed  bridge.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.     Reversed. 


Elmer  E.  Rowell  and  W.  J.  Hnnaaker,  for  ip- 
pellant  A.  Branson,  Paris  ft  AW«nn,  tsd 
Ooodcell  &  Leonard,  for  respondent 

PER  CURIAM.  This  case  is,  in  all  easoi- 
tlal  respects,  like  the  case  with  the  same  title, 
(No.  10,308,)  35  Pac.  643,  and  on  the  anthoritr 
of  that  case  the  judgment  and  order  an  re- 
versed, and  a  new  trial  ordered. 


WATKINS  V.  WILHOIT  et  aL  (No.  18,167.)' 
(Supreme  Court  of  California.     Jan.  26^  1891) 

ASSIONMBIIT  FOB  BENEFIT    OF  CrBDITOBS— ReO- 

*ORD— Limitation. 

1.  Under  Ov.  Code,  !  3465,  which  dedim 
an  assignment  for  the  benefit  of  creditors  "void" 
as  against  nonassenting  creditors,  unless  re- 
corded as  required  by  sections  3463,  31$i. 
no  preliminary  suit  is  necessary  by  a  non- 
assenting  creditor  to  set  aside  an  nnrecorded 
assignment  before  he  can  maintain  a  creditors' 
bill  to  apply  the  assizor's  property  in  the  as- 
signee's hands  on  a  judgment  against  the  as- 
signor. 

2.  The  fact  that  an  nnrecorded  assignment 
may  be  valid  as  between  the  parties  does  not 
render  it  merely  voidable  as  against  nonassent- 
ing creditors,  since  Civ.  Code,  §  3165,  expressly 
declares  it  "void"  as  against  them. 

3.  The  rigiit  to  bring  a  creditors"  bill  to 
set  aside  an  assignment  for  the  benefit  of  cred- 
itors as  in  fraud  of  plaintiff's  rights  accrues 
when  the  execution  on  plaintiff's  judpnient 
against  the  assignor  is  returned  unsatisfied,  and 
not  when  the  assignment  was  made. 

4.  Civ.  Code,  §  1170,  which  provides  that 
an  instrument  is  deemed  to  be  recorded  when 
deposited  in  the  recorder's  ofiBce  for  record, 
must  be  read  in  connection  with  section  1213. 
which  requires  the  instrument  to  be  "recorded 
as  prescribed  by  law"  before  subsequent  pur- 
chasers are  charged  with  constructive  notice 
of  its  contents;  and  hence  no  notice  is  imparted 
until  the  instrument  is  actually  placed  on  rec^ 
ord  in  the  proper  book,  and  then  it  relates  back 
to  the  date  of  deposit  for  record. 

5.  The  negligence  of  the  recorder  In  record- 
ing a  conveyance  in  the  wrong  book  cannot  af- 
fect third  persons,  but  the  injury  must  fall  on 
the  parties  to  the  conveyance,  since  they  are 
the  "parties  aggrieved,"  within  the  meaning  of 
the  county  government  act  (section  133,)  nJak- 
ing  the  recorder  liable  to  the  parties  aggrieved 
in  three  times  the  amount  of  damages  occa- 
sioned by  hia  negligence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Joaquin 
cotmty;  Ansel  Smith,  Judge. 

Action  in  the  nature  of  a  creditors'  bill  hr 
O.  Q.  Watklns  against  R.  B.  Wiih<^t  a  F. 
Langford,  and  M.  E.  Bryant  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed. 

John  B.  Hall,  for  appellant  F.  T.  Baldwbi. 
P.  S.  Wilkes,  and  J.  O.  Campbell,  for  re- 
spondents. 

VANCLIEF,  O.  This  action  to  of  the  na- 
ture of  a  creditors'  bill  in  equity  to  subject 
property  in  the  hands  or  under  the  oontrtd 
of  the  defendants  Wllhoit  and  Langford  to 
the  payment  of  a  Judgment  at  law  against 
defendant  Bryant  In  favor  of  the  plaintiff 
A  demiurer  to  the  complaint  having  bero 
sustained,  and  plaintiff  having  declined  to 
amend  his  complaint  Judgment  passed  for 
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defendants.  The  plaintiff  has  appealed  from 
the  Judgment  upon  the  Judgment  roll  con- 
taining a  bill  of  exceptions  showing  that  the 
demurrer  was  sustained  on  the  grounds  "that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cansa  of  action,  and  that  the 
action  Is  barred  by  the  statate  of  limita- 
tions." 

The  complaint  shows  that  on  June  2,  18U0, 
the  plaintiff  recovered  a  Judgment  against 
Bryant  for  the  sum  of  $2,342.60  on  a  promis- 
sory note  made  by  the  latter  to  the  former 
on  January  17,  18S5,  and  that  no  part  of  the 
Judgment  lias  been  paid.  That  before,  and 
on  February  16,  1886^  said  Bryant  was  In- 
debted to  others  besides  the  plaintiff,  and 
was  then,  and  ever  since  has  been,  insolvent, 
though  he  was  then  the  owner  of  consider- 
able real  and  iiersonal  property  In  the  coun- 
ty of  San  Joaquin,  where  he  resided.  That 
on  said  16th  day  of  February,  18S6,  he  exe- 
cuted to  defendants  Wilhoit  and  Langford 
and  one  Charles  Bamert  a  deed  purporting 
to  convey  to  ttiem  all  his  real  and  personal 
property,  except  such  as  was  exempt  from 
execution.  In  trust  for  the  benefit  of  all  bis 
creditors,  without  preference  to  any,  except 
as  provided  by  law,  "to  sell  and  dispose  of 
said  real  estate  and  personal  property,  and 
to  collect  the  said  book  accounts,  and  choses 
in  action,  using  a  reasonable  discretion  as  to 
the  times  and  modes  of  selling  and  disposing 
of  said  estate  as  It  respects  making  sales  for 
cash  or  on  credit,  at  public  auction  or  by  pri- 
vate contract  or  sale,  with  the  right  to  com- 
pound for  the  said  book  accounts  and  choses 
in  action,  taking  a  part  for  the  whole  where 
and  when  the  trustees  deem  and  decree  it 
expedient  so  to  do."  Then,  after  applying 
the  proceeds  to  the  payment  of  his  debts  ac- 
cording to  law,  to  pay  the  surplus,  if  any,  to 
him,  Bryant  This  Instrument,  with  an  in- 
ventory of  the  property  -thereby  assigned  at- 
tached thereto  and  made  a  part  thereof,  and 
the  written  acceptance  of  the  trust  by  Wli- 
Iioit  and  Bamert,  are  fully  set  out  in  the  com- 
plaint It  Is  next  alleged  that  .said  instru- 
ment has  never  been  recorded  in  fhe  office 
of  county  recorder  of  said-county  in  any  book 
of  records  therein  of  grants,  deedS;  or  trans- 
fers of  real  estate,  or  in  anyi>ook  kept  in  said 
office  for  the  recordation  of^^onveyances  or 
mortgages  of  either  real  or  perk>nal  proper- 
ty, or  otherwise  or  elsewh'ei^'TBcorded  in  said 
ofdoe,  save  and  except^^ot  the  Instrument 
was,  on  the  16tb  day  of  February,  1886, 
transcribed  into  a  booE~kept  in  said  office, 
labeled  "Book  G,  MisceUaaeous."  That  with- 
in 30  days  after  the  date'' of  said  instrument, 
pursuant  to  an  order  of  a  Judge  of  the  su- 
perior court,  Wilhoit,  Langford,  and  Bamert 
executed  a  bond,  with  sureties,  for  the  faith- 
ful discharge  of  the  trust,  as  required  by  sec- 
tion 3467  of  the  Civil  Code,  and  thereupon 
took  possession  of  all  the  property  described 
in  said  instrument,  claiming  title  thereto  as 
assignees.  "That  said  plaintiff  at  no  time, 
either  betore  or  at  the  time  of  or  since  the 


execution  of  said  Instrument,  assented  to  the 
execution  thereof,  or  to  any  matter  or  tiling 
therein  contained,  and  has  never  assented  to 
any  act  of  said  Wilhoit,  Langford,  and  Ba- 
mert, or  any  or  either  of  them,  done  or  claim- 
ed to  be  done  in  the  execution  of  the  trust 
in  said  instrument  mentioned."  Tbat  at  dif- 
ferent times  between  February  16,  1886» 
and  the  commencement  of  tills  suit  said 
Wilhoit  Langford,  and  Bamert  have  sold 
and  disposed  of  all  said  property,  real 
and  personal,  and  have  received  from  the 
sales  of  said  lands  $4,000,  from  the  sale 
of  said  personal  property,  $4,000,  and  from 
rents,  issues,  and  profits  of  said  real  prop- 
erty a  sum  not  less  than  $10,000;  and 
that  the  said  Wilhoit  and  Langford  "now 
have  In  their  hands  or  under  their  control  the 
full  sum  of  eighteen  thousand  dollars,— pro- 
ceeds of  the  property  of  said  Bryant  so  as 
aforesaid  coming  Into  their  hands,  to  which 
they  assert  no  right  or  dalm  other  than  a 
right  or  claim  imder  said  pretended  assign- 
ment of  February,  1886;"  said  Bamert  hav- 
ing died  In  January,  1891.  That  on  January 
29,  1892,  plaintiff  caused  to  be  issued  and 
placed  in  the  liands  of  the  sheriff  an  execu- 
tion on  his  said  Judgment  against  Bryant  up- 
on which  on  March  29,  1892,  the  sheriff  In- 
dorsed his  return  that  he  had  "levied  upon 
all  moneys,  goods,  credits,  effects,  debts  due 
or  owing  or  any  personal  property  of  any 
kind  belonging  to  M.  E.  Bryant,  the  Judg- 
ment debtor  named  in  the  annexed  writ,  and 
in  the  custody  or  under  the  control  of  R.  S. 
Wilhoit  and  B.  F.  Langford.  or  either  of 
them;"  and  proceeds  to  state  the  acts  con- 
stituting a  garnishment  as  required  by  law,  to 
which  Wilhoit  and  Langford  orally  answered 
that  they  did  not  owe  Bryant  anything,  but 
declined  to  make  any  written  answer;  and 
further  returned  that  he  bad  "made  diligent 
search  and  inquiry,  and  bad  not  been  able  to 
find  any  property  of  any  kind  in  San  Joaquin 
county  belonging  to  M. .  £.  Bryant  out  of 
which  he  could  make  the  sums,  due  on  the 
annexed  execution,"  and  the  same  Is  return- 
ed unsatisfied.  It  Is  next  alleged  that  Wil- 
hoit Langford,  and  Bamert  have  not  nor 
has  either  of  them,  accounted  for  or  paid  to 
any  creditor  of  Bryant  said  funds  in  their 
bands,  and  have  refused  to  deliver  the  same, 
or  any  part  thereof,  to  the  sheriff  for  the  sat- 
isfaction of  said  execution,  and  claim  that 
they  rightfully  hold  the  same  for  the  uses 
and  purposes  of  said  pretended  assignment 
It  is  further  alleged  that  said  pretended  as- 
signment is,  and  ever  has  been,  null  and  void 
as  against  the  plaintiff,  and  that  plaintiff  has 
a  lien  on  said  money  in  the  hands  of  WilhoH 
and  Langford  for  the  payment  of  his  said 
Judgment  The  prayer  of  the  complaint  is 
that  it  be  adjudged  that  the  Instrument  of 
February  16,  1886,  is  null  and  void  as  against 
the  plaintiff;  that  plaintiff  has  acquired  a 
valid  lien  upon  the  funds  In  the  hands  of 
Wllh<dt  and  Langford  for  the  payment  of  his 
Judgment  a<alnst  Bryant;  ttaat^Aey  pay  said 
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Judgment,  with  interest  and  costs,  from  said 
funds;  and  that  plaintiff  Iiave  sucli  other 
and  further  relief  as  the  court  may  deem 
equitable. 

The  foregoing  Is  the  substance  of  the  com- 
plaint so  far  as  pertinent  to  the  Issues  of 
law  raised  by  the  demurrer.  It  should  be 
observed  that  the  assignment  was  made  un- 
der tlQe  d,  pt.  2,  of  division  4  of  the  Civil 
Code,  before  the  amendment  thereof  in 
March.  1889.  The  grounds  of  the  demurrer 
are:  (1)  That  the  complaint  does  not  state 
a  cause  of  action;  (2)  that  the  action  appears 
to  be  barred  by  section  338,  and  also  by  sec- 
tion 343,  of  the  Code  of  Civil  Procedure;  and 
(3)  that  the  complaint  is  uncertain,  and  also 
ambiguous  in  certain  specified  particulars. 
The  theory  of  the  complaint  Is  that,  as  be- 
tween the  defendants  and  the  plaintiff,  the 
assignment  of  Bryant  to  the  other  defend- 
ants is  void,  and  that  plaintiff  is  entitled 
to  pursue  the  $18,000  in  their  hands  or  un- 
der their  control  tar  the  satisfaction  of  his 
judgment,  as  though  that  assignment  naa 
not  been  attempted.  If,  upon  the  facts  al- 
leged, this  position  can  be  sustained,  I  think 
the  complaint  states  a  cause  of  action  not 
barred  by  the  statute  of  limitations,  with 
sufficient  certainty,  and  without  ambiguity. 

1.  It  is  claimed  by  appellant  that  the  as- 
signment is  void  for  the  reason  that  it  was 
not  recorded.  Section  3458  of  the  Civil  Code 
provides  tliat  an  assignment  for  the  benefit 
of  creditors  "must  be  in  writing  •  •  • 
and  recorded  as  required  by  sections  3463 
and  3464."  Section  3459  provides:  "Unless 
the  provisions  of  the  last  section  (3458)  are 
compiled  with,  an  assignment  for  the  ben- 
^t  of  creditors  Is  void  against  every  cred- 
itor of  the  assignor  not  assenting  tliereto." 
Sections  3463  and  3464  provide  that  the  as- 
idgnment  "must  be  recorded"  and  the  in- 
ventory "filed  with  the  recorder,"  etc..  In  the 
county  or  counties  as  therein  stated.  Section 
3465  provides:  "An  assignment  for  the  ben- 
efit of  creditors  is  void  against  creditors  of 
the  assignor,  and  against  purchasers  and  in- 
cumbrancers in  good  faith  and  for  value,  un- 
less it  is  recorded  •  •  •  pursuant  to  sec- 
tion 3463  within  twenty  days  after  the  date 
of  the  assignment."  Section  3sv/u  requires 
that  "where  the  assignment  embraces  real 
property.  It  Is  subject  to  the  provisions  of 
article  4  of  the  chapter  on  recording  trans- 
fers as  well  as  to  those  of  this  title."  Arti- 
cle 4  of  the  chapter  on  recording  transfers 
(sections  1213  and  1215)  shows  that  assign- 
ments for  bmefit  of  creditors  embracing  real 
property  must  be  recorded  as  conveyances  of 
real  property.  Section  3473  enacts  that  "an 
assignment  for  the  benefit  of  creditors,  which 
has  been  executed  and  recorded  so  as  to  trans- 
fer the  property  to  the  assignee,  cannot  after- 
wards be  canceled  or  modified  by  the  par- 
ties thereto  without  the  consent  of  every 
creditor  affected  thereby."  In  view  of  these 
provisions,  I  thlnlc  the  assignment  was  void 
as  to  plaintiff,  who  was  a  creditor  at  the 


time  of  the  assignment,  and  did  not  assent 
thereto;  and  therefore  that  it  interposes  no 
obstacle  to  the  relief  sought  by  this  action, 
which  Is  to  have  Bryant's  property,  in  the 
hands  of  Wllholt  and  Langford,  applied  to 
the  satisfaction  of  plaintiff's  Jadgment 
against  Brjant  The  assignment  being  void 
"against  the  creditors  of  the  assignor  who 
did  not  assent  thereto,  and  against  purchas- 
ers and  Incumbrancers  In  good  faith  and  for 
value,"  (section  3465,)  no  preliminary  suit  by 
the  plaintiff  against  the  parties  to  it.  to  set 
It  aside,  was  necessary.  As  against  the  par- 
ties to  the  assignment,  at  least,  nothing  more 
than  plaintiff's  election  to  disregard  it  was 
necessary. 

Yet  it  is  contended  by  counsel  toe  re- 
spondents that  the  assignment  has  ao  far 
operated  upon  and  affected  the  plaintiff  as 
to  prevent  him  from  pursuing  Bryant's  prop- 
erty in  the  hands  or  under  the  control  of 
Wllholt  and  Langford,  otherwise  than  by 
suit  In  equity  to  set  It  aside,  on  the  ground 
that  It  Is  marely  voidable,  and  that  he  is 
not  at  liberty  to  disregard  it  as  being  void 
as  against  him,  although  the  statute  declares 
it  to  be  so;  that  the  word  "void"  is  often 
used  in  the  sense  of  "voidable  merely,"  and 
must  have  heea  used  in  that  sense  in  the 
sections  of  the  Civil  Code  above  quoted,  for 
the  reason  that  an  assignment  for  the  benefit 
of  creditors  is  valid  as  between  the  parties 
to  it,  though  not  recorded.  The  theory  which 
seems  to  have  led  counsel  for  respondents  to 
this  conclusion  Is  that  an  Instrument  or  con- 
tract cannot,  at  the  same  time,  be  valid  as 
between  the  parties  to  It  and  void  as  against 
third  pei'Bons  whose  rights  It  purports  or  fcas 
intended  to  affect;  and  that  it  must  have  the 
Intended  effect  upon  such  third  persons,  mitil 
they  avoid  it  by  procuring  a  decree  of  a  court 
of  equity  setting  the  Instrument  aside  ao  far 
as  it  affects  them.  Yet  upon  this  theory  the 
instrument  would  stUl  be  valid  as  between 
the  parties  to  it,  after  having  been  nuUlfled 
as  to  third  persons,  and  would  have  Its  In- 
tended effect  upon  the  parties,  and  also  up- 
on the  subject-matter  not  taken  to  satisfy 
the  decree  In  favor  of  third  persons;  and 
therefore  would  at  the  same  time  be  valid 
between  the  parties,  and  void  as  to  third 
persons  whom  it  was  Intended  to  affect.  It 
follows  that  the  theory  propounded,  to  not 
sound,  and  that  a  contract  may,  at  the  same 
time,  be  binding  upon  one  or  all  of  the  par- 
ties to  It,  and  wholly  yold  as  others  whom  It 
was  Intended  to  bind  or  affect;  and  surely 
the  legislature  has  the  power  to  make  It  so. 
While  it  is  true  that  the  word  "void"  has 
been  Inappropriately  used  by  lawyers  and 
Judges,  It  nevertheless  has  a  determinate 
meaning  In  law  when  applied,  as  an  adjec- 
tive, to  contracts,  statutes,  and  other  nets  In- 
toided  to  effect  some  pivpose  or  purposes: 
which  meaning  Is  that  such  contracts,  stat- 
utes, or  acts  are  totally  ineffectual  for  the 
purposes,  or  for  a  part  of  the  purposes.  In- 
tended.   If  totally  Ineffectual  for  aay  pur- 
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poee  intended,  tbey  are  simply  Toid.  If  total- 
ly ineffectual  as  to  only  a  part  of  such  pur- 
poses, tbey  are  (Hily  relatively  void.  Tliis 
distinction  is  not  identical  with  that  be- 
tween void  and  voidable,  since  a  voidable  act 
oi  contract  takes  effect  as  intended,  and  con- 
tinues to  be  effectual  to  all  intents  and  pur- 
poses until  it  is  set  aside  or  nullified  as  to  all 
or  some  part  of  the  persons  or  things  which 
were  before  affected  by  it.  For  example: 
The  contracts  of  infants  and  contracts  pro- 
cured by  fraud,  if  not  otherwise  against  law 
or  the  iwlicy  of  law,  are  not  void,  but  only 
voidable,  because  tbey  take  effect  when 
made,  and  remain  effectual  until  avoided; 
whereas  void  acts,  though  in  the  form  of  con- 
tracts or  statutes,  never  take  any  effect  as 
such;  and  acts  which  are  only  relatively 
void  are  denied  any  effect,  even  temporary, 
against  a  part  or  class  of  the  persons  or 
things  that  they  purport  or  were  intended 
to  bind  or  affect  As  bearing  directly  and 
indirectly  upon  these  distinctions,  see  Whart 
Cont  f  28,  and  notes;  and  Pearsoll  v.  Cha- 
pin,  44  Pa.  St  13.  Therefore,  when  the  leg- 
islature has  declared  an  act  or  instrument 
void,  or  relatively  void,  it  must  be  under- 
stood to  have  used  the  word  "void"  in  its 
primary  and  ordinary  sense  as  above  de- 
fined, unless  it  be  made  apparent  by  the  con- 
text or  by  some  other  statute  in  pari  mate- 
ria, that  it  was  used  in  a  different  sense. 
But,  as  applied  to  assignments  for  the  ben- 
efit of  creditors  in  the  Civil  Code,  I  percdve 
nothing  in  the  context,  and  find  nothing  in 
either  of  the  Codes,  indicating  that  the  word 
was  used  by  the  legislature  in  any  other  than 
its  ordinary  sense. 

But  conceding,  for  the  sake  of  argument 
mwely,  that  the  assignment  in  question  is 
only  voidable,  and  that  the  object  of  tUs 
action  Is  to  set  it  aside,  as  contended  by  re- 
spondents' counsel,  still  the  action  is  not 
barred  by  either  of  the  sections  of  the  stat- 
ute pleaded,  unless  the  cause  of  action  ac- 
crued more  than  three  years  before  the  com- 
mencement of  the  action.  It  is  properly  con- 
ceded that  the  action  is  a  creditors'  bill  in 
equity  to  enforce  the  application  of  Bryant's 
property  in  the  hands  of  and  claimed  by  Wll- 
holt  and  Langford  to  the  satisfaction  of 
plaintiUTs  Judgment  against  Bryant  That 
such  an  action  is  allowable  in  this  state,  not- 
withstanding the  provisions  of  the  Code  of 
Civil  Procedure  for  proceedings  supplemen- 
tary to  execution,  there  never  has  been  any 
question  since  the  decision  in  the  case  of 
Swift  V.  Arents,  4  Cal.  890.  And  see  Swln- 
ford  V.  Rogers,  23  Cal.  234;  Keed  v.  Gold- 
stein, 53  Cal.  296;  Harmon  v.  Page,  62  Cal. 
448.  But  it  Is  essential  to  the  cause  of  such 
an  action  that  the  plaintiff  should  have  ex- 
hausted his  remedy  at  law,  otherwise  a  court 
of  equity  has  no  Jurisdiction  of  the  creditor's 
bill.  (S  Pom.  Eq.  Jur.  i  1415;)  and  the  fact 
that  an  execution  has  been  returned  nulla 
bona  la  conclusive  that  the  legal  remedy  lias 
been  exhausted,  (Balnes  v.  Babcock,  95  Cal. 


891,  2T  Pac  674,  and  80  Pac  77B;  Taylw  v. 
Bowker,  111  U.  S.  110,  4  Sup.  Ot  897.)  In 
the  last-cited  case  the  court,  by  Ifr.  Jnstic* 
Harlan,  said:  "We  are  of  oplnon  that  the 
complainant's  cause  of  action  should  not  be 
deemed  to  have  accrued  until  the  return  of 
the  execution."  Page  117,  111  U.  &,  and 
page  400,  4  Sup.  Ot  Plaintiff  obtained  judg- 
mmt  against  Bryant  June  2,  1890,  on  which 
execution  was  issued  January  29,  1892,  and 
returned  nulla  bona  March  29,  1892.  This 
action  was  commenced  May  7, 1892,  less  than 
two  months  after  the  return  of  the  execu- 
tion, and  less  than  two  years  after  the  rendi- 
tion of  the  Judgment  Since  the  Judgment 
was  a  necessary  condition  precedent  to  the 
creditor's  bill,  it  follows  that  the  action  was 
not  barred  by  any  statute  of  limitation. 

It  is  further  claimed  by  respondents  that 
the  depositing  of  the  assignment  with  the 
recorder  on  the  day  of  its  'date  was  a  recorda- 
tion thereof  as  required  by  law,  though  it 
has  never  been  transcribed  in  any  book  of 
records  in  which  the  law  requires  deeds, 
grants,  or  transfers  of  real  estate  to  be  re- 
corded, and  only  in  a  book  in  which  miscel- 
laneous Instruments  are  recorded  in  supposed 
accordance  with  the  twelfth  subdivision  of 
section  124  of  the  county  government  act 
which  book,  however.  Is  not  expressly  au- 
thorized, and  for  it  no  Index  is  required  to 
be  kept  In  support  of  this  point,  section 
1170  of.  the  Civil  Code  is  cited,  and  solely 
relied  upon,  which  reads  as  follows:  "An 
instrument  is  deemed  to  be  recorded  when, 
being  duly  acknowledged  or  proved  and  cer- 
tified, it  is  deposited  in  the  recorder's  office 
with  the  proper  officer  for  record."  Literal- 
ly interpreted,  without  regard  to  other  provi- 
sions of  the  Codes  In  pari  materia,  and  with- 
out considwing  the  various  objects  of  re- 
cording different  instruments,  or  tbe  differing 
legal  consequences  of  falling  to  record,  this 
section  would  seem  to  make  the  depositing 
of  any  instrument  with  the  recorder  equiva- 
lent in  effect  to  the  actual  recording  of  it  in 
the  appropriate  book,  though  it  should  never 
be  so  recorded;  and  without  such  an  inter- 
pretation it  will  not  answer  the  purpose  for 
which  it  is  cited  by  respondent  Yet  no  case 
has  been  cited,  and  I  have  been  able  to  find 
none,  in  which  it  has  been  held  that  the 
transcribing  of  an  Instrument  in  a  different 
book  from  that  In  which  the  law  requires  it 
to  be  recorded  effects  the  object  of  the  law, 
or  answers  any  lawful  purpose;  but  there 
are  many  cases  to  the  contrary.  In  the  first 
place,  it  is  to  be  observed  that  section  1170 
does  not  state  the  effect  of  recording,  nor  of 
a  failure  to  record,  any  kind  of  an  Instru- 
ment; such  effect  generally  being  declared 
in  each  distinct  provision  of  the  statute  re- 
quiring a  specific  class  of  instruments  to  be 
recorded;  but  the  effect  la  not  uniform  in 
all  the  classes.  For  instance,  sections  1213 
and  1214,  Civ.  Code,  declare  the  effect  of  re- 
cording, and  also  of  a  failure  to  record,  con- 
veyances of  real  property,  but  the  effect  of  a 
igitizcd  by  C 
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failure  to  record  such  conTeyances  Is  not 
com'menmirate  with  that  of  a  failure  to  record 
an  assignment  of  real  property  for  the  bene- 
fit of  creditors;  since  the  latter,  without  be- 
ing recorded,  is  void,  not  only  against  snb- 
seqaent  purchasers  and  mortgagees  without 
notice  and  for  ralue,  but  also  against  non- 
consenting  creditors  of  the  assignor,  without 
regard  to  actual  notice.  Section  1213  declares 
that  the  effect  of  recording  a  conveyance  of 
real  property  la  as  follows:  "Every  convey- 
ance of  real  property,  acknowledged  or 
proved,  and  certified  and  recorded  as  pre- 
scribed by  law,  from  the  time  It  is  filed  with 
the  recorder  for  record,  is  constructive  no- 
tice of  the  contents  thereof  to  subsequent 
purchasers  and  mortgagees."  By  this  sec- 
tion no  effect  is  given  to  the  mere  filing  of 
the  deed  for  record  until  it  is  actually  "re- 
corded as  prescribed  by  law,"  when  the 
actual  record  is  made  to  relate  bsiA  to  the 
date  of  filing  with  the  recorder;  and,  since 
section  1213  is  the  only  provision  declaring 
the  effect  of  recording  a  conveyance  of  real 
property,  it  cannot  be  said  to  be  Inconsistent 
with  section  1170,  which  says  nothing  about 
the  effect,  but  should  be  read  as  an  addition 
to  and  qualification' of  section  1170;  and  a 
-  fair  construction  of  the  two  sections,  thus 
read,  is  that  a  conveyance  is  deemed-  to  have 
been  recorded  when  filed  for  record  only  by 
I  relation  from  the  time  when  it  was  actually 
'recotiei.  A  statute  of  Missouri  provided  that 
every  instmment  "certified  and  recorded  In 
the  manner  prescribed  shall,  from  the  time  of 
filing  the  same  with  the  recorder.  Impart  no- 
tice," etc.,  and  it  was  held  under  this  stat- 
ute that  no  notice  was  Imparted  until  the 
Instrument  was  actually  placed  <m  record, 
and  then  It  related  back  to  the  date  of  filing 
for  record;  and  that  the  statute  must  be  so 
understood.  Terrell  v.  Andrew  Co.,  44  Mo. 
309.  Mr.  Webb,  commenting  on  this  case, 
says:  "The  greater  weight  of  reason,  if  not 
of  authcrity,  seems  to  be  in  favor  of  this 
view  of  the  law."  Webb,  Record  Tities,  SI 
16-18,  and  cases  there  cited.  In  Sawyer  v. 
Adams,  8  Vt  175,  it  was  said:  "There  is  but 
little  doubt  that  ^recording'  means  the  copy- 
ing of  the  instrument  to  be  recorded  Into  the 
public  records  of  the  town.  In  a  book  kept  for 
that  purpose,  by  or  under  the  superintendence 
of  the  officer  appointed  tbei-cfor.  This  re- 
cording may  and  does  take  effect  from  the 
time  the  deed  or  Instrument  is  delivered  to 
the  officer,  if  It  is  in  due  time  placed  uiK)n 
the  records.  The  delivery  of  the  deed  to  the 
town  clerk,  or  his  minute  on  the  snme  that 
he  has  received  the  same  for  record.  Is  not 
recording;  but  the  record,  if  completed,  is 
considered  as  taking  effect  from  that  time." 
In  that  case  the  deed  was  recorded  in  an 
improper  book,  and  the  court  further  said: 
"The  act  of  the  town  clerk  was  as  wholly 
Inoperative  as  If  he  had  written  this  deed  on 
a  slate,  or  copied  it  into  liis  family  record." 
See,  also,  2  Pom.  Eq.  Jur.  t§  653,  654;  Flana- 
^In  T.  Wetherlll,  5  Whart  280;    Relgart's  Ap- 


peal, 4  Pa.  St  477;  Watson  v.  Bagaley.  12 
Pa.  St  164;  WaUace  v.  Walnwrigbt,  87  Pa. 
St  264;  Ramie  v.  Bean,  24  Hun,  123;  Dewey 
V.  Llttiejohn,  2  Ired.  Eq.  496. 

The  precise  point  under  consideration  ■• 
to  the  effect  of  depositing  an  Instrument  feet 
record  seems  not  to  have  been  directly  de- 
cided in  this  state;  but  In  Lawton  t.  Gor- 
don, 87  Cai.  202,  it  was  expressly  assumed 
that  the  withdrawal  of  a  deed  from  the  re- 
corder's office  after  filing  suspends  tbe  effect 
of  recording  (constructive  notice)  during  the 
time  it  Is  withdrawn,  although  It  is  after- 
wards retnmed  and  copied  into  tbe  appnv 
iniate  book  without  being  reflled.  Section 
ISO  of  the  county  government  act  requires 
the  recorder  to  indorse  up<m  an  instrument 
the  date  of  Its  reception,  to  record  the  same 
without  delay  In  the  order  In  which  it  was  re- 
ceived, "and  must  note  at  the  toot  of  the  rec- 
ord the  exact  time  of  its  reception."  In  Don- 
ald V.  Beols,  57  Cal.  399,  the  facts  were  that 
a  mortgage  to  plaintiff  was  deposited  for 
record  on  April  15th,  and  propo-ly  Indorsed 
as  received  for  record  on  that  day,  but  when 
he  recorded  it  the  recorder  noted  at  the  foot 
of  the  record  that  it  was  received  for  recMd 
on  April  18th.  Held,  that  the  latter  date, 
though  Inconsistent  with  the  filing,  and  prov- 
ed to  be  erroneotis,  must  prevail  over  tbe 
true  date  indorsed  on  the  mortgage.  This 
decision,  though  Indubitably  correct.  Is  In- 
consistent  with  the  literal  Interpretation  of 
section  1170,  Civ.  Code,  contended  for  by  re- 
spondents, since  It  shows  that  an  Instrument 
cannot  be  deemed  to  be  records^  when  de- 
posited with  the  recorder  until  It  Is  properly 
recorded  "as  prescribed  by  law."U'lB  other 
words,  sections  1170  and  1213,  CIt.  Code 
must  be  read  and  construed  together.  So,  in 
Chamberlain  ▼.  Bell,  7  Cal.  29S,  a  prtor  de- 
fective record  of  a  prior  deed  ti^  held  to 
have  imparted  no  notice  to  a  subsequent  pur- 
chaser. The  defect  in  tbe  rsctntl  was  the 
omission  of  the  numbers  by  wAlch  tbe  lots 
conveyed  w«e  described  by  mistake  of  the 
recorder.  In  the  opinion  the  court  dte  as 
authorities,  PYost  v.  Beekman,  1  Johns.  Ch. 
288,  and  Sanger  v.  Craigue,  10  Vt  555.  In 
M^erln  T.  Oaks,  67  OaL  67,  7  Pae.  47,  dted 
by  respondents,  the  Instmment  deftectlvdy 
recorded  was  a  personal  mortgage  of  which 
it  was  said  the  defendant  had-ai^ual  notice, 
and  the  decision  cannot  pro£sly  be  support- 
ed on  any  other  g^undJt&aA,8nch  actual  no- 
tice; but  since  actual  notice  to  a  noncon- 
sentlng  creditor  of  i£E~~a8^^iaent  for  the 
benefit  of  creditors  Is  Immaterial,  that  case 
Is  not  in  p<dnt 

It  Is  suggested  that  the  defendant  should 
not  suffer  for  the  negligence  of  the  recorder 
without  their  fault  The  recorder  Is  "ViktHo 
to  the  party  aggrieved  for  three  times  tbe 
amount  of  the  damages  which  may  be  oc- 
casioned thereby,"  (County  Qovemment  Act, 
S  133,)  and  the  qnestion  is,  which  Is  tbe  ag- 
grieved party,  whose  sole  remedy  is  by  ac- 
tion against  the  recordef  ?>  Jlopn  itbis  qnes- 
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tion  the  cases  are  ^divided,  bnt  I  think  the 
weight  of  authority,  Including  California 
■cases,  is  opposed  to  the  view  of  respondents, 
(Webb,  Record  Titles,  §  :i8,and  notes,)  though 
Mr.  Devlin,  in  his  work  on  Deeds,  (sections 
<>8a-696,)  expresses  a  contrary  opinion. 
Whether  the  party  who  deposits  a  deed  for 
record  is  the  aggrieved  party  whose  remedy 
is  against  the  recorder  in  case  it  is  not  prop- 
erly recorded  depends  upon  a  solution  of  the 
question  above  considered  and  answered.  If 
the  mere  deposit  of  his  deed  with  the  record- 
er by  the  grantee  or  assignee  is  to  be  deemed 
a  recording,  and  to  have  the  full  legal  effect 
«f  a  recwd,  though  not  afterwards  actually 
recorded  as  required  by  law,  then  such  gran- 
tee or  assignee  is  not  aggrieved  by  the  negli- 
gence or  fraud  of  the  recorder;  otherwise  he 
is.  As  against  subsequent  purchasers  and 
mortgagees,  and  as  to  nonconsenting  cred- 
itors in  cases  of  assignment  for  benefit  of 
creditors,  it  If  the  duty  of  the  grantee,  not 
only  to  deposit  his  deed  with  the  recorder, 
but  to  see  that  it  is  actually  recorded  in  the 
proper  book,  as  prescribed  by  law;  and,  if 
not  80  recorded.  It  has  no  eftect  whatever 
upon  creditors  of  the  assignor,  nor  upon  sub- 
sequent purchasers  or  mortgagees  in  good 
faith,  (Otv.  Code,  {  3465;)  -and,  therefore, 
the  non-consenting  creditors  are  not  aggriev- 
ed by  the  failure  to  record.  As  against 
them,  an  nnrecorded  grant  or  assignment  for 
the  benefit  of  creditors  is  void,  and  raises  no 
equities  even  though  they  had  actual  notice 
of  it  Dewey  v.  Littlejohn,  2  Ired.  Eq.  485. 
And  tills  is  admitted  by  Mr.  Devlin,  as  I 
understand  him,  to  be  a  legitimate  deduction 
from  the  authorities  which  hold  that  con- 
structive notice  of  an  Instrument  does  not 
date  from  its  deposit  for  record,  unless  after- 
wards duly  recorded.  Sections  683,  084.  I 
think  the  Judgment  should  be  reversed,  and 
the  court  below  directed  to  overrule  the  de. 
mnrrer. 

We  concur:    HAYNES,  C;   SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  revers- 
ed, and  the  lower  court  is  directed  to  over- 
rule the  demurrer. 


DUFPr  V.  WILHOIT.     (No.  18,170.) «    LIT- 

TLBHAL  T.  SAME.    (No.  1S.1C8.) ' 

TULLX  T.  SAME.    (No.  18,160.)  • 

(Supreme  Court  of  California.     Jan.  26,  1894.) 

Department  1.  Appeal  from  snnerior  coart, 
San  Joaqain  county;  Ansel  Smith,  Judge. 

Three  separate  actions  in  the  nature  of  cred- 
itors' bills  by  Duffy,  Littlehal,  and  Tully  against 
R.  B.  WUhoit,  B.  F.  Langford,  and  M.  B. 
Bryant.  From  judgments  sustaining  demur- 
rers to  the  complaint,  plaintifta  appeal.  Ro- 
versed. 

John  B.  Hall,  for  appdlanta.  F.  T.  Baldwin, 
P.  S.  Wilkes,  and  3.  0.  Campbell,  for  respond- 
ents. 


PER  CURIAM.  Upon  the  authority  of  Wat- 
kins  V.  Wilhoit,  (No.  18,167;  this  day  decided.) 
85  Pao.  646,  the  indgments  herein  are  reversed, 
and  the  court  below  is  directed  to  overrule  the 
demtirrers. 


SAN   DIEGO   WATER   CO.   v.   PACIFIC 

COAST  STEAMSHIP  CO.  et  al.    (N* 

19,200.) 

(Supreme  Coart  of  California.    Jan.  81,  18944 

Fbkliminart  Injukotion — Action  on  Bond— Ra- 
covBKT  OP  Attor:)bt's  Fbbs. 
Where  defendant  recovered  final  judg- 
ment in  an  injunction  suit,  and  thus  dissolved 
a  preliminary  injunction  which  plaintiff  had  ob- 
tained by  giving  bond,  defendant  could  not  re- 
cover his  attorney's  fees  in  an  action  on  the 
bond,  since  they  were  incurred  in  the  snit,  and 
not  in  an  attempt  to  dissolve  the  preliminary  in- 
junction. 

Commissioners'  decision.  Department  2. 
AppeiU  from  superior  coturt,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  the  San  Diego  Water  Company 
against  the  Pacific  Coast  Steamsliip  Com- 
pany, principal,  and  A.  B.  Schulenberg  and 
C.  T.  Chadwick,  sureties,  on  a  preliminary 
injunction  bond.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    AfiOrmed. 

Works  &  Works,  for  appellant  Luce  & 
McDonald,  for  respondents. 

TEMPLE,  C.  Thl9  Is  an  action  upon  an 
undertaking  alleged  to  have  been  given  in 
consideration  of  an  Injtmctlop,  in  an  action 
by  the  steamship  company  against  the  plain- 
tiff, and  upon  which  the  Individual  defend- 
ants were  siu-eties.  It  is  denied  that  any  In- 
junction was  ever  Issued  in  the  suit  alluded 
to,  and  the  finding  of  the  court  sustains  the 
denial.  It  appears,  however.  In  the  state- 
ment that  an  action  was  brought  to  obtain 
an  injunction,  and  that,  before  the  complaint 
was  filed,  the  plaintiff  obtained  an  order  to 
show  cause  why  an  injunction  pendente  lite 
should  not  be  Issued.  This  order  contained 
no  restraining  clause,  but  did  reqtilre  the 
plalntiS  to  give  a  bond  to  the  defendant  in 
the  sum  of  $500.  In  pursuance  of  this  order, 
the  undertaking  sued  on  was  given,  and  re- 
cites that  the  plaintiff  is  about  to  conimence 
an  action,  and  to  apply  for  an  injunction, 
"as  In  the  complaint  filed  In  ther  said  action 
is  more  particularly  set  forth  and  described." 
The  order  was  made  November  lOtb,  and  the 
undertaking  approved  on  the  same  day.  The 
next  day  another  order  to  show  cause  was 
made,  returnable  at  the  same  time  that  the 
first  order  was  made  returnable.  This  or- 
der contained  a  clause  restraining  the  de- 
fendant "pending  this  order  to  show  cause, 
and  until  the  further  order  of  this  court" 
There  was  no  appearance  by  either  party  at 
the  time  the  order  to  show  cause  was  return- 
able, nor  was  the  motion  for  an  Injunction 
contliraed  or  kept  alive  In  any  mode.  The 
restraining  order,  therefore,  which  is  only  au- 
thorized to  be  made  pending  the  motion,  fell 


'Rehearing  granted. 
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witb  the  motion.  Code  Ot.  Proc.  |  530; 
Hicks  y.  Michael,  15  CaL  107.  In  the  last 
case  Judge  Field  says  that  an  order  dissolv- 
ing such  a  restraining  order  Is  not  necessary. 
It  ends  naturally  with  the  motion.  To  that 
effect,  also,  is  the  reasoning  In  Webber  t. 
WUcox,  45  Cal.  302,  and  Lambert  t.  Haskell, 
80  Gal.  611,  22  Pac.  S27,  although  this  precise 
question  was  not  Involved  in  these  coses.  If 
the  phrase^  "and  until  the  further  order  of 
this  court,"  could  have  the  effect  to  prolong 
the  restraining  order  beyond  the  pendency  of 
the  motion  for  an  Injunction,  then  It  would 
convert  the  order  Into  a  preliminary  Injunc- 
tion, which  could  not  be  operative  until  a 
bond  was  given.  But  this  order  required  no 
bond,  and,  by  making  the  order  to  show 
cause,  the  court  adjudged  that  a  preliminary 
Injunction  should  not  be  made  until  the  de- 
fendant had  been  heard.  The  restraining  or- 
der is  a  restraint,  of  the  same  nature  as  an 
injunction,  but  the  statute  not  only  does  not 
designate  it  as  an  Injunction,  but  discrim- 
inates between  it  and  an  injunction.  It  is 
a  restraint,  pending  the  conclusion  of  the 
court  as  to  whether  the  party  is  entitled  to 
a  preliminary  Injunction.  The  statute  does 
not  expressly  require  an  ondolaklng  as  a 
condition  for  a  restraining  order,  although 
this  court  has  said  one  ought  to  be  required. 
Such  undertaking  is  expressly  required  as 
a  condition  for  a  preliminary  injunction, 
which  does  not  become  operative  until  the 
bond  1b  given.  But,  in  this  case,  there  Is 
no  spedfle  denial  of  the  allegation  in  the 
complaint  that  the  undertaking  was  given 
to  secure  the  issuance  of  the  injunction.  It 
may  be  doubted,  therefore,  whether  the  ques- 
tions above  suggested  can  be  raised.  I  pro- 
ceed, therefore,  to  the  main  question  discuss- 
ed by  counsel,  which  is  whether,  conceding 
that  a  preliminary  injunction  was  issued, 
and  the  undertaking  sued  on  was  given  in 
consideration  of  the  injunction,  plaintiff  can 
recover  his  attorney's  fees.  It  Is  admitted 
that  no  effwt  was  ever  made  to  dissolve  the 
Injunction,  except  that  the  case  was  tried 
on  its  merits,  and  the  court,  having  found 
against  the  right  of  the  plaintiff  in  the  In- 
junction suit,  dissolved  the  preliminary  in- 
junction. Counsel  were  simply  employed  to 
try  the  case,  and  were  paid  for  that  service, 
and  for  no 'Other.  The  cost  was  no  greater 
than  it  would  have  been  had  no  preliminary 
Injunction  been  issued. 

Appellant's  counsel  concedes  that,  (Hrdi- 
uarily,  such  damages  cannot  be  recovered  un- 
der such  circumstances,  but  he  contends  that 
the  rule  is  different  where,  as  here,  injimc- 
tlon  is  the  only  rdief  sought  in  the  action, 
and  where  it  nppears  that  the  same  ques- 
tions would  arise  on  a  motion  to  dissolve 
which  are  determined  by  the  final  Judgment. 
He  cites  many  very  respectable  authorities, 
which  seem  to  sustain  his  contention,  and 
it  Is,  furthermore,  Indorsed  by  High,  in  his 
work  on  Injunctions,  {  16SG.  High  seems 
to  tliink  the  weight  of  the  authorities  is  to 


the  effect  that.  If  the  counsel  fees  were  nee- 
esaarily  Incurred  in  procuring  the  remoTii  of 
the  illegal  restraint,  they  may  be  recovered, 
although  the  dissolution  of  the  injonctiai 
was  by  the  final  Judgment  In  Bofoid  t. 
Packet  Co.,  3  Mo.  App.  159,  It  Is  said:  "Tbt 
principle  up<m  which  counsel  fees  are  anov- 
ed,  upon  dissolution  of  an  inJuncticHi,  doa 
not  rest  upon  a  supposed  Increase  of  the 
trial  expenses,  created  by  the  Injunction.  It 
Is  based  upon  the  fact  that  defendant  loi 
been  compelled  to  employ  aid  In  getting  tU 
of  an  tmjust  restriction,  forced  upon  him  b; 
the  act  of  the  plaintiff."  If  the  sureties  could 
be  held  responsible,  without  reference  to  tbe 
terms  of  their  contract,  for  a  conspiracy  to 
aid  the  plaintiff  In  the  imposition  of  an  i]l^ 
gal  restraint  upon  the  defendant,  there  would 
be  some  show  of  reason  in  such  a  rule,  bat 
If  the  sureties  are  to  be  hdd  only  on  tlidr 
contract,  the  admission  that  the  expendi- 
tures were  not  caused  by  the  injuncdoo  is 
fatal  to  the  argument  The  sureties  did  not 
agree  to  pay  the  expense  of  getting  rid 
of  the  restraint  Ordinarily,  such  expense 
would  be  caused  by  the  injunction;  bnt  It 
is  not  always  so,  and  is  not  when  a  prellin- 
inary  injunction  Is  ended  by  a  final  Judg- 
ment for  defendant  Here  the  expendltnie 
was  caused  by  the  suit  and  not  by  tlie  In- 
junction. The  sureties  are  liable  for  expend- 
itures caused  by  the  injunction,  and  not  for 
those  caused  by  the  suit  This  whole  nat- 
ter was  elaborately  discussed  In  Thurston  r- 
Haskell,  81  Me.  303,  17  Ati.  73,  which  w«s 
a  case  in  all  respects  like  the  present  It 
was  there  held  that  counsel  fees  could  not 
be  recovered  in  such  a  case.  Bnt  it  is  not 
true  that  In  any  sense,  the  counsel  fees  vere 
expended  to  get  rid  of  the  restraint  imposed 
by  the  preliminary  injunction.  The  fee  was, 
of  course,  paid  to  prevent  the  permanent  in- 
Jtmctlon.  But,  In  such  case,  the  defendant 
has  not  been  relieved  of  the  restraint  im- 
posed by  the  preliminary  injunction.  It  waa 
a  restraint  In  terms,  during  the  pendency  of 
the  suit  only.  It  continued  unchanged  dar- 
ing the  whole  of  that  period.  Its  pnrpose 
was  to  hold  the  defendant  until  the  tigbts 
of  the  plaintiff  could  be  determined.  It  did 
so,  and  then  ceased  by  original  limitatiMi- 
The  attorneys  were  not  employed  to  get  rid 
of  it  and  never  attempted  to  do  so.  The 
defendant  acquiesced,  and  submitted  to  all 
the  restraint  it  assumed  to  Impose.  It  K 
true  we  sometimes  speak  of  making  the  pre- 
liminary injunction  perpetual.  But  while  the 
Injunction,  by  the  Judgment  may  be  tlie 
same  in  scope  and  effect,  it  is  a  restraint  im- 
posed by  a  new  and  distinct  oonunand.  It 
is  a  new  Injunction,  which  may  be,  and  often 
is,  different  in  its  effect  and  terms.  TU* 
was  determined  in  Lambert  v.  Haskell,  9> 
Cal.  611,  22  Pac  327.  But  I  think  the  qne»- 
tlon  was  practically  decided  by  this  conrt  Is 
Mitchell  V.  Hawley,  79  CaL  301,  21  Pac.  8J3. 
Counsel  distinguishes  that  case  from  the  one 
in  hand,  on  the  ground  that  there  injunction 
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was  not  the  sole  rdief  sonsht  If  the  fore- 
solng  reasoning  be  cwrect,  that  Is  not  a  cir- 
-cumstance  of  any  Importance.  Bnt  that  case 
was  upon  a  bond,  given  in  an  action  bronght 
to  enjoin  the  defendant  trom  Tlolatlng  an  al- 
leged patent  right,  claimed  by  the  plaintiff, 
and  to  recover  damage  for  Infringing  the 
right  The  iasne  was  as  to  the  validity  of 
the  claim.  Upon  that  depended  the  right  to 
the  Injunction,  and  to  the  damage.  Nothing 
else  was  tried.  The  dalm  having  been  ad- 
judged invalid,  the  MU  was  dismissed,  and 
the  Injunction  fell  with  the  dalm.  The  is- 
sue would  have  been  the  same  on  a  motion 
to  dissolve.  This  court  refused  to  allow 
counsel  fees,  and  remarked  that  the  allow- 
ance of  counsel  fees  on  injunction  bonds  is 
exceptional,  "and  should  not  be  carried  be- 
yond the  point  to  which  former  decisions 
have  taken  It"  Former  decisions  have  car- 
ried the  doctrine  to  the  extent  that  reason- 
able counsd  fees,  paid  for  the  sole  purpose 
-of  procming  a  dissolution  of  an  Injunction, 
may  be  recovwed.  Unless  this  rule  is  to  be 
extended,  the  contenti<Hi  of  appelant  on  tliis 
point  cannot  be  sustained.  If  this  petition 
be  correct,  it  is  not  necessary  to  consider  oth- 
er points  raised.  I  recommend  that  the  Judg- 
ment and  order  be  affirmed. 

We  concur:  BELCHER,  C;  VANCLIBP,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


NUTT  V.  SOUTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Oregon.     Jan.  29,  1884.) 

Master  asd  BntvANT — Dutibs  or  Hastbb — Sa'S 
AKD  Sditabls  Appliances— Exfsbt  Tsstimokt 
— In/vbt  to  Servant  —  Hislbadiho  Instsoo- 

TIONB. 

1.  A  master,  in  famishing  a  servant  with 
tools  and  appliances,  is  liable  only  for  any  such 
defects  in  them  as  might  be  guarded  against 
by  the  exercise  of  reasonable  care. 

2.  In  an.  action  by  a  section  liand  against 
a  railroad  company  for  personal  injuries,  an  in- 
struction that  the  jury,  in  aaaessing  damages, 
might  consider,  Inter  alia,  plaintiff's  "condition 
and  station  in  life,"  was  misleading,  as  it  mi^t 
mean  either  Ids  pliysical  condition  and  occupa- 
tion, or  ills  social  and  pecuniary  position. 

3.  It  is  suiBcient  If  an  employer  furnishes 
Us  employes  with  reasonably  safe  and  suitable 
appliances,  and  he  need  not  fnmiA  appliances 
of  a  particular  kind. 

4.  Expert  testimony  was  not  necessary  to 
explain  the  work  of  lowering  heavy  tiles  from 
a  car  by  rolling  them  down  skids  with  a  rope, 
which  was  placed  aronnd  the  tiles,  and  then 
wrapped  aronnd,  and  gradually  "snubbed"  from 
a  post  on  the  car;  since  such  work  requlrdd  no 
special  skill  or  knowledge. 

Appeal  from  circuit  court,  Josephine  coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  Alonzo  Nutt  against  the  South- 
-wn  Padflc  Railway  Company  for  personal 
injuries.  From  a  Judgment  for  plalntUI,  de- 
fendant appeals.    Reversed. 


B.  C.  Bronaugh  and  W.  D.  Fenton,  for  ap- 
pelant   R.  Q.  Smith,  for  respondent 

LORD,  O.  J.  This  is  an  action  brought  by 
the  plaintiff  against  the  defendant  to  recover 
damages  for  personal  Injuries  alleged  to  lutve 
been  sustained  by  him  through  the  negli- 
gence of  the  defendant  wlille  unloading  some 
heavy  tiling  from  a  flat  car.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  and  from 
the  Judgment  which  followed,  this  appeal  is 
prosecuted.  -The  complaint  cliarges,  inter 
alia,  that  "the  defendant  negligently  failed 
to  provide  the  plaintiff  with  suitable  tools  or 
appliances  for  carrying  on  such  labor,"  etc, 
and  that,  by  reason  thereof,  he  was  seriously 
injured.  The  evidence  tends  to  show  that, 
at  the  time  the  plaintiff  was  Injured,  he  was 
engaged  as  a  section  hand  in  unloading  some 
heavy  pieces  of  tiling,  weigtiing  from  1,600 
to  1,800  poimds  each,  from  a  flat  car;  that 
the  agent  of  the  defendant  unloaded  such  til- 
ing by  means  of  a  small  rope,  skids,  and 
other  appliances;  that  a  tile  was  let  off  the 
car  upon  the  Skids  by  a  rope  fastened  under 
the  car,  brought  up  and  aronnd  the  tiling, 
and  beck  to  a  stake  at  the  side  of  the  car, 
around  which  It  was  passed,  and  "snubbed 
off"  in  lowering  the  tile  to  the  ground;  that 
the  plaintiff  was  engaged  in  the  work  of 
snubbing  off  such  rope;  and  that,  while  so 
engaged,  the  stake  gave  way,  and  struck 
him  with  great  force,  inflicting  the  injury 
complained  of.  Upon  this  state  of  facts,  the 
court  charged  the  Jury  generally  that  "it  is 
the  master's  duty  to  furnish  safe  and  suita- 
ble appliances  for  his  employes,  for  their 
safety  and  protection,"  etc,  and,  in  apply- 
ing the  law  as  thus  stated,  proceeded  to 
say,  in  substance,  that  if  the  Jury  found  tliat 
the  plaintiff  was  employed  by  the  defendant 
as  a  section  latMro:,  and,  at  the  time  sped- 
fled,  was  engaged  in  assisting  to  unload  a 
car  of  heavy  tiling,  and  if  they  foimd  such 
tiles  "were  ponderous  and  heavy  objects, 
incapable  of  bdng  handled  vrithout  the  aid 
of  tools  and  appliances,  then,  in  that  case, 
you  are  instructed  that  it  was  the  duty  of 
the  defendant  to  famish  said  laborers  with 
suitable  and  safe  appliances  and  tools  to 
I>erform  said  labor,  and  that  it  could  not 
delegate  that  duty  to  any  person,  whether  a 
vice  prindpal  or  common  servant,  so  as  to 
exonerate  the  defendant  from  liability  from 
any  defect  in  the  tools  or  appliances  fur- 
nished, or  for  any  failure  to  furnish  safe 
tools  and  appliances  for  use  In  said  work." 
It  thus  appears  that  the  trial  court  regarded 
and  treated  the  duty  of  the  defendant  to  fur- 
nish its  employes  with  safe  and  suitable  tools 
for  the  work  at  wUcb  they  were  engaged 
as  absolute,  and  that  It  could  not  escape  Ua- 
Idlity  for  any  defect  in  them,  whereby  an  in- 
Jury  resulted,  although  the  company  may 
have  exercised  due  care  and  prudence  in  pro- 
viding tools  and  appliances  reasonably  safe 
for  use  In  such  work.  The  defendant  Is  not 
a  guarantor  that  the  tools,  imitlemmtB,  or 
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use  of  Its  eniDloyes  are  absotutdy  safe,  or 
tree  from  all  defects.  Neither  Indlvidnals  nor 
corporations  are  bound  to  insure  tbe  absolute 
safety  of  the  instrumentalities  which  they 
tumlsb  their  employes  for  use  In  their  em- 
ployment  Their  duty  is  dlscharjred  when 
they  exercise  reasonable  care  and  diligence 
in  providing  their  employes  with  reasonably 
safe  tools  and  appliances  with  which  to 
work.  While  such  duty  Is  positive,  it  does 
not  gc  to  the  extent  of  guarantying  the  safe- 
ty of  such  implements,  bat  its  projter  dis- 
charge requires  the  observance  of  such  care 
as  will  not  expose  the  employes  to  hazards 
and  dangers  which  might  be  guarded  against 
by  proper  diligence.  As  the  employer  as- 
sumes the  duty  of  exercising  due  care  and 
diligence  to  provide  the  employes  with  rea- 
sonably safe  tools  and  machinery  for  use  in 
Ills  employment,  so  the  employe,  when  tbe 
employer  discharges  such  duty,  assumes  tbe 
risks  and  hasards  incident  to  bis  service  In 
the  use  of  such  tools  and  machinery.  Tbe 
general  principles  of  the  law  in  regard  to  the 
employer's  liability  for  an  injury  to  an  em- 
ploye, growing  out  of  defective  tools  and  bi>- 
pliances,  or  the  selection  of  incompetent  serv- 
ants, etc.,  are  well  settied  in  this  court.  In 
Klncald  v.  Railway  Co..  22  Or.  35,  29  Pac.  3, 
the  court  said:  "The  defendant  is  not  an  in- 
surer that  its  cars  and  appliances  are  In  a 
safe  condition.  The  measure  of  its  duty  is 
to  exercise  reasonable  care  in  this  regard, 
and,  prima  fade,  it  is  presumed  to  have 
done  so."  So  In  Knabtia  v.  Railway  Oa,  21 
Or.  144,  2T  Paa  91,  Bean,  J.,  said:  "It  is  the 
dnty  of  the  master  to  exercise  reasonable 
care  to  provide  safe  and  proper  appliances 
for  the  use  of  a  servant;  •  •  •  and,  for  a 
violation  of  such  duty,  he  is  liable  in  dam- 
ages for  the  injury."  Anderson  t.  Bennett, 
16  Or.  515,  19  Pac.  765;  Hartvig  v.  Lumber 
Qo.,  19  Or.  522,  23  Pac.  358;  MUler  v.  Rail- 
road Co.,  20  Or.  285,  26  Pac.  70;  WUlis  v. 
Navigation  Co.,  11  Or.  262,  4  Pac.  121. 
Within  tbe  purview  of  these  decisions,  it 
was  the  duty  of  the  defendant  to  use  rea- 
sonable care  and  prudence  for  the  safety  of 
its  workmen,  engaged  in  unloading  the  heavy 
tiling  from  the  flat  car,  by  providing  rea- 
sonably safe  and  suitable  appliances  and  ma- 
chinery for  use  in  such  work;  hence  tbe  de- 
fendant was  not  bound  absolutely  to  furnish 
the  plaintiff  with  safe  and  suitable  machin- 
ery and  appliances,  nor  liable  for  any  defect 
In  them,  except  such  as  might  be  guarded 
against  by  the  exercise  of  reasonable  care 
and  diligence. 

The  defendant  also  objects  to  an  Instruc- 
tion In  which  the  court  charged  tbe  Jury 
that  It  was  for  them  "to  determine  from  tbe 
evidence  the  amount  of  damages  that  plain- 
tiff Is  entitled  to.  If  any;  and.  In  assessing 
the  same,  you  should  take  into  considera- 
tion the  nature  and  extent  of  his  injuries, 
the  results  following  therefrom,  bis  phys- 
ical pain  and  anguish  caused  thereby,  his 


ing  capacity."  The  objection  Is  that  the- 
Jury  are  not  allowed,  in  actions  of  this  ctiai^ 
acter,  to  take  into  consideration  tbe  plain- 
tiff's "condition  and  station  in  life"  in  esU- 
mating  the  damages.  By  these  words,  it 
is  claimed  that  tbe  Jury  were  antborlzed  t» 
consider,  in  assessing  damages,  tbe  wealth 
or  poverty,  the  rank  or  station  In  life,  of 
the  plUntitC.  It  is  contended  for  tbe  plalo- 
titr,  in  view  cl  the  pleadings  and  tbe  facts, 
that  the  plaintiff  was  employed  as  a  laborer 
by  the  defendant,  and  sustained  tbe  injur; 
of  which  he  complains  In  its  serrlce:  that 
the  word  "condition"  necessarily  refers  to 
his  physical  condlti(»,  as  the  word  "life" 
does  not  follow  it,  and,  likewise^  that  the 
word  "station"  relates  to  his  occupation, 
and  not  to  his  social  or  pecuniary  position. 
As  it  Is  conceded  that  the  words  referred  to 
in  tbe  Instruction  are  calculated  to  mislead 
tbe  Jury  If  they  are  susceptible  of  tbe  con- 
struction claimed  by  the  defotdant,  and  in- 
asmuch as  the  case  must  be  remanded  for 
a  new  trial,  these  objectionable  features  ma; 
be  avoided  wben  the  trial  court  comes  to 
Instruct  the  Jury  upon  the  matter  of  esti- 
mating the  damages. 

The  last  objection  relates  to  tbe  testimony 
of  certain  witnesses,  who  seem  to  have  I>een 
called  as  experts,  for  the  purpose  of  show- 
ing that  the  manner  of  lowering  tbe  tiles 
from  the  car  with  a  "snub"  rope  was  not 
as  safe  as  If  a  block  and  tackle  bad  bem 
used.  The  question  to  one  of  tbese  wit- 
nesses was:  "Is  it  generally  customary,  or 
has  it  been  your  experience^  to  use  a  block 
and  tacide  to  unload  heavy  material  ftom 
the  railroad  cars?"  The  object  of  this  ques- 
tion was  to  ascertain  from  tbe  witness 
whether,  In  his  opinion,  a  block  and  tackle 
might  not  have  been  a  better  appliance  with 
*  which  to  unload  the  tiling  than  sucb  as  were 
provided  for  that  purpose.  An  employe 
is  not  required  to  provide  machinery  or  ap- 
pliances of  any  particular  kind  or  descrip- 
tion in  the  conduct  of  his  business,  provided 
the  machinery  and  appliances  whicb  he  fur- 
nishes for  tbe  use  of  bis  employes  are  rea- 
sonably safe  and  suitable  for  the  purpose. 
In  such  case  the  inquiry  is,  not  wlietbw 
ttetter  appliances  might  have  been  famish- 
ed, but  whether  the  defendant  Is  cbargeable 
with  negligence  in  furnishing  the  machinery 
and  appliances  which  were  used.  "The 
question,"  said  Mr.  Woods,  'is  not  whether 
the  master  might  have  provided  better  ma- 
chinery, but  whether  the  machinery  em- 
ployed was  suitable  and  prop«:  for  tbe  bust 
ness;  that  is,  whether  it  was  a  suitable  in- 
strumentality for  the  business."  Wood,  Mast 
&  Serv.  .332-334. 

Nor  do  we  think  tbe  work  of  lowering  tbe 
tiles  to  the  ground  by  rolling  them  down 
skids,  with  a  rope  placed  around  them,  and 
then  wrapped  around  a  post  or  stake,  run 
through  the  stake  pocket,  and  gradually 
snubbed  off,  Involved  any  work  of  special 


Tersy  are  Incapable  of  being  detailed  and 
described  ao  as  to  give  the  Jury  an  Intelligi- 
ble understanding  concerning  tbem;  but 
when  the  facte  are  such  aa  can  be  detailed 
or  described,  and  the  Jury  are  able  to  un- 
derstand and  draw  a  correct  conclusion  from 
them  without  such  opinion  evidence,  the  ne- 
cessity for  it  does  not  exist  We  do  not  think 
the  work  of  lowering  these  tiles  involTed 
special  skill  or  knowledge,  beyond  the  range 
of  cntllnary  observation  and  experience,  or 
that  the  manner  of  doing  such  work,  with 
the  appliances  in  question,  when  sufficiently 
described  to  the  Jury,  could  not  be  made  In- 
telligible to  them.  We  think  aach  woA  be- 
longs to  the  (HTdlnary  alFairs  of  life,  which 
men.  In  general,  are  capable  of  understand- 
ing and  comprehending,  and  that,  in  such 
case,  the  Jury  are  capable  of  forming  as  In- 
telligent judgment  without  the  aid  of  the 
opinion  of  others.  As  a  consequence  of  these 
considerations,  the  judgment  must  be.  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 


STATE  V.  MORBY. 
(Supreme  Court  of  Oregon.     Jan.  29,  1894.) 

MdKOSR — ^FhBMBDITATIOS — iNSTKDOTIOyB. 

On  a  trial  for  mardo:,  where  the  evi- 
dence shows  that  defendant  was  in  possession 
of  his  nsuai  faculties,  and  that  his  mind  was  in 
its  normal  state,  not  influenced  by  passion,  nor 
disturbed  by  any  sodden  or  uncontrollable  emo- 
tioa,  during  the  time  he  was  going  from  the 
Bidcwallc  into  the  room  of  the  deceased,  where 
the  shooting  at  once  occurred,  it  is  not  error 
to  instruct  that  snch  time  was  sufficient  to  give 
opportunity  for  deliberation  and  premeditation, 
leaving  to  the  jury  the  question  whether  there 
was  deliberation  and  premeditation. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;   M.  G-.  Mimly,  Judge. 

George  Morey  was  convicted  of  murder  In 
the  first  degree,  and  appeals.     Affirmed. 

Henry  B.  McGinn,  for  appelant  Geo.  E. 
Chamberlain,  Atty.  Gen.,  and  Jobn  H.  Hall, 
Dep.  Dlst  Atty.,  for  the  State. 

BEAN,  J.  The  defendant  was  convicted 
In  the  circuit  court  of  Multnomah  cotmty  of 
die  crime  of  murder  in  the  first  degree  In 
killing  one  Gus  Barry,  on  the  morning  of  the 
15th  of  January,  1893,  by  shooting  him  with 
a  pIstoL  The  proof  shows  that,  previous  to 
the  homicide,  the  deceased,  with  his  wife  and 
Miss  Wright,  his  sister-in-law,  lived  in  a 
building  In  the  city  of  Portland  fronting  upon 
and  abutting  Clay  street,  containing  three 
rooms,  the  one  In  front  being  occupied  by  the 
deceased  and  wife  as  a  bedroom.  Immediately 
in  the  rear  of  which  was  the  sitting  room, 
connecting  with  this  room  by  double  doofs. 
In  the  rear  of  the  sitting  room  was  anotlier 
room,  occupied  by  Miss  Wright  as  a  bedroom. 
The  prisoner,  wtio  seems  to  have  been  a 


at  the  house  nights,  because  the  deceased  was 
drinking,  and  it  was  feared  he  might  assault 
and  beat  his-  wife,  as  be  sometimes  did  when 
under  the  influence  of  liquor.  On  the  night 
of  the  homicide,  the  prisoner  went  to  the 
bouse  about  12:80  or  1  o'clock  In  the  morn- 
ing, passing  In  from  the  street  through  an 
alleyway  to  the  rear  door,  where  he  was  ad- 
mitted by  Miss  Wright,  of  whom  he  inquired 
if  deceased  was  in,  and,  being  answered  in 
the  negative,  said,  *T  will  see  for  myself." 
He  then  walked  through  the  ball,  and  across 
the  Bitting  room,  to  the  door  of  the  bedroom 
of  deceased  and  wife,  who  were  both  in  bed, 
opened  the  door,  and  immediately  thereafter 
the  shooting  occurred.  It  is  disclosed  from 
the  defendant's  own  testimony  that,  up  to 
the  time  he  entered  the  room  of  the  deceased, 
nothing  bad  occurred  to  arouse  his  passion 
or  disturb  his  mind  in  any  way.  There  is 
some  slight  variance  betweoi  the  evidence 
for  the  state  and  the  defense  as  to  what  oc- 
curred titter  the  prisoner  entered  the  .room, 
but  it  is  of  no  consequence  on  this  appeal. 
The  court  Instructed  the  jury  fully  upon  the 
various  aspects  of  the  case,  and,  tn  so  doing, 
defined  particularly  and  with  care  the  de- 
liberation and  premeditation  necessary  to 
constitute  murder  in  the  first  degree. 

A  8h(»t  time  after  the  cause  was  submitted, 
the  Jmy  returned  into  court,  and,  through 
tbdr  foreman,  asked  the  following  question: 
"Would  the  time  which  dapsed  while  the  de- 
fendant was  going  from  the  sidewalk  into  the 
room  yrbere  the  shooting  took  place  be  suffi- 
cient to  give  opportunity  for  deliberation  and 
premeditation?"— to  which  the  court  an- 
swered: "It  would."  This  is  the  principal 
assignment  of  error  relied  upon  for  the  re- 
versal of  the  Judgmmt  The  contention  for 
the  defendant  is  that,  while  no  particular 
time  is  necessary  for  deliberation  and  pre- 
meditation, it  was  an  Invasion  by  the  court 
of  tbe  province  of  the  Jury  to  tell  them,  as 
a  matter  of  law,  under  the  facts  of  this 
particular  case,  that  any  fixed  time  would 
suffice  for  deliberation  and  premeditation  on 
the  part  of  the  defendant.  The  argument  is 
that,  as  a  conclusion  of  fact,  the  time  oc- 
cupied by  the  defendant  la  passing  from  tbe 
sidewalk  to  the  room  of  the  deceased  may 
have  afforded  him  sufficient  time  for  delibera- 
tion and  premeditation,  although  but  a  few 
moments  elapsed;  yet  it  cannot  be  so  as- 
sumed as  a  matter  of  law,  because  Its  de- 
termination was  peculiarly  within  tbe  prov- 
ince of  the  Jury,  tmder  the  evidence.  The 
crime  of  murder  in  the  first  degree  is  defined 
by  the  statute  to  be  the  kllUng  of  a  human 
being  "purposely  and  of  deliberate  and  pre- 
meditated malice."  To  constitute  this  crime. 
It  Is  essential  that  tbe  deliberate  and  premedi- 
tated design  to  kill  must  precede  the  killing 
by  some  appreciable  length  of  time,  sufficient 
for  reflection  and  consideration  upon  the  mat- 
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ter,  and  the  formation  of  a  definite  purpose 
to  kill;  and  It  mattns  not  how  abort  the 
time  Is,  If  it  is  sufficient  for  tliat  purpose. 
The  rapidity  of  mental  action  is  such  that 
the  formation  of  a  design  maj  not  occupy 
more  than  a  moment  of  time,  and  It  is  suffi- 
cient if  it  is  formed  and  matured  while  the 
mind  Is  in  its  normal  state,  and  under  the 
ccmtrol  of  the  slayer,  however  brief  the  space 
of  time  may  be.  In  this  case  it  affirmatively 
appears  from  all  the  evidence,  both  of  the 
state  and  that  of  the  prisoner  himself,  that, 
during  the  time  he  was  going  from  the  slde- 
wallt  into  the  room  of  the  deceased,  he  was 
in  possession  of  his  usual  faculties,  and  his 
mind  was  in  its  nwmal  state,  not  influenced 
hy  passion  nor  disturbed  by  any  sudden  and 
uncontrollable  emotions;  and,  under  such  cir- 
cumstances, we  think  It  was  not  error  to  de- 
clare, as  a  matter  of  law,  that  the  time  oc- 
cupled  in  so  doing  gave  him  opportunity  for 
deliberation  and  premeditation,  and  this  is  ail 
the  court  declares  in  its  answer  to  the  ques- 
tion propounded  by  the  jury.  The  question 
did  not  call  for,  nor  did  the  court  by  its  an- 
swer intimate,  any  opinion  as  to  whether 
there  was  deliberation  and  premeditation, 
but  only  that  the  time  which  elapsed  after 
the  defendant  left  the  sidewalk  was  suffi- 
cient to  give  him,  as  a  sane  man,  in  a  calm 
and  deliberate  state  of  mind,  (as  the  evidence 
shows  him  to  have  been,)  an  opportunity  suffi- 
cient for  that  purpose,  leaving  the  question  as 
to  whether  there  was  deliberation  and  pre- 
meditation for  the  Jury  to  determine  under 
the  law  as  previously  given  them.  Each  of 
the  other  assignments  of  error  have  been 
carefully  examined,  Irat,  finding  no  error  in 
the  record,  we  have  no  alternative  but  to 
affirm  the  Judgment 


COLEMAN  V.  OREGONIAN  R.  CO, 
(Supreme  Court  of  Oregon.  Jan.  29,  1894.) 
LiBX  or  Railroad  Scbcostkictok  —  PaioRiTnis. 
TTnder  Laws  18S9,  p.  75,  which  confers 
on  a  sabcontractor  performing  work  for  a  con- 
tractor of  any  railroad  company  a  lien  on  the 
road  to  the  amount  of  the  contract  price,  on 
serving  notice  of  his  lien  on  the  companv,  such 
lien  attaches  only  for  the  amount  actually  doe 
the  contractor  from  the  company  at  the  time 
the  notice  is  served;  and  hence  a  judgment 
creditor  of  the  contractor,  who  has  garnished 
the  company  for  the  amount  due  the  contractor, 
is  entitled  to  priority  over  a  subcontractor  who 
afterwards  files  his  notice  of  lien  with  the  com- 
pany. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  Loyal  B.  Steams,  Judge. 

Action  by  R.  R.  Coleman  against  the  Ore- 
gonian  Railroad  Company  to  enforce  a  sub- 
contractor's lien.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

L.  It.  McArthur  and  Cake  &  Cake,  for  ap- 
pellant.   W.  T.  Mnlr,  for  respondent 

BEAN,  3.  This  is  a  suit  against  a  railroad 
company  to  foreclose  a  subcontractor's  lien 


under  the  act  of  February  25,  1888,  (I^n 
1889,  p.  76.)     From  the  pleadings  and  eri- 
dence  it  appears  that  in  August,  1890,  die  de- 
fendant   corporation    contracted    with   on* 
Burcb  to  furnish  3,000  cords  of  wood,  to  te 
ddivered  in  certain  quantities,  at  stated  to- 
tervals,  alongside  of  its  railroad  trade,  for 
which  It  agreed  to  pay  |2.40  a  cord,  on  tbe 
20th  day  of  each  month,  for  the  wood  d^ 
livered    during    the    preceding    montlL    In 
OctoI>er,  1890,  Burch  sublet  to  plaintiff  a  cos- 
tract  for  cutting  the  wood  at  a  stipulated 
price  per  cord,  to  I>e  paid  as  payments  irer» 
made  to  him  by  the  company.     On  Jannarj 
20,  1891,  there  was  due  the  plaintiff,  on  Ui 
contract  with  Burch,  the  sum  of  $1,130  tat 
wood  cut  and  delivered  during  the  precedisf 
month,  and  for  which  the  compiany  was  In- 
debted to  Burch  in  the  sum  of  $1,488.25.    In 
order  to  secure  a  lien  npcm  the  propertj  of 
the  company  for  the  m(mey  dae  him,  tl» 
plaintiff,  on  January  22, 1891,  served  a  notim 
in  writing,  as  required  by  section  2  of  the 
act  of  1889,  on  the  manager  of  the  defend- 
ant corporation,  at  its  principal  office  in  th« 
city   of  Portland.     Frloe  to   the   sovice  o( 
this  notice,  however,  the  money  due  Burch 
from  the  corporation  had  been  garnished  os- 
d^  an  execntion  issued  on  a  Judgment  In 
f&vor  of  one  Dawson,  recovered  in  an  actioa 
brought  by  him  against  R.  Burch,  whom  we 
think  the  evidence  clearly  sho'ws  to  lie  the 
same  person  to  whom  the  company  was  hi- 
debted,  and  the  money  had  lieen  paid  over 
to  the  sheriff  on  the  execution. 

Upon  these  facts  the  important  qaestl<m 
for  decision  relates  to  the  priority  of  lien  be- 
tween a  Judgment  creditor  of  a  contractor 
with  a  railroad  company,  who  luts  duly  gar- 
nished or  levied  upon  the  amount  due  tils 
debtw  from  the  company,  and  a  subcon- 
tractor who,  subsequent  to  the  service  of  the 
garnishee  process,  gave  the  notice  of  lien  re- 
quired by  the  act  under  consideration.  Sec- 
tion 1  of  the  law  which  governs  the  rights 
of  the  plaintiff  in  this  case  provides  ttaat  any 
person  who  shall,  as  subcontractor,  noatcrial 
man,  or  laborer,  furnish  to  any  contractor 
of  a  railroad  corporation  any  fuel,  ties,  ma- 
terials, supplies,  or  other  article  or  thine,  or 
who  shall  do  or  perform  any  work  or  lalx* 
for  such  contractor,  In  conformity  with  tlie 
terms  of  any  contract  which  such  contractor 
may  have  with  a  railroad  corporation,  shall 
have  a  lien  upon  all  the  propwty,  real.  p«- 
sonal,  and  mixed,  of  said  railroad  corpora- 
tion: "provided,  such  subcontractor,  material 
man  or  laborer  sliall  have  complied  with  clie 
provisions  of  this  act,  but  the  aggregate  of  all 
liens  hereby  authorized  shall  not  In  any  case 
exceed  the  price  agreed  upon  in  the  originai 
contract  to  be  paid  by  such  corporation  to 
the  original  contractor.  Nor  shall  sach  cor- 
poration be  liable  for  any  greater  sum  than 
the  amount  then  actually  due  by  such  cor- 
poration to  said  original  contractor:  and  pro- 
vided further,  tliat  no  such  lien  sliaU  take 
priority  over  ezlating  liens."     Section  2  pro- 


Digitized  by 


Google 


Or.) 


COLEMAX  c.  OBEGONIAN  B.  CO. 


657 


Tides,  In  substance,  that  the  person  perform- 
ing such  labor  shall  cause  a  notice  in  writ- 
ing of  his  intention  to  claim  such  lien  to  be 
served  upon  the  officer  of  the  corporation 
upon   -whom   aeTTlce  of  summons   maj  be 
made,  at  the  principal  office  of  the  company. 
This  statute,  in  etFect,  provides  that  every 
subcontractor,  material  man,  or  laborer  per- 
forming work  or  furnishing  material  for  any 
contractor  of  a  railroad  company  may,  upon 
compliance  with  its  terms,  acquire  a  lien 
upon  the  proi?erty  of  the  company  to  the  ex- 
tent of  the  amount  due  from  it  to  the  original 
contractor  at  the  time  the  prescribed  notice 
is  given.     It  differs  in  many  important  par- 
ticulars  from    the   ordinary   mechanic's    or 
laborer's  lien  law.    No  provision  is  made  for 
the  recording  or  filing  the  notice  of  lien  in 
any    public   office,    nor   is   there   any    other 
means  provided  whereby  the  purchaser  or 
mortgagee  of  a  railroad  may  acquire  knowl- 
edge of  such  notice.     It  does  not  undertake 
to  give  a  direct  or  absolute  lien  upon  the 
property  which  has  been  enhanced  in  value 
by  the  labor  or  material  of  the  lienor,  nor 
upon  the  fund  due  the  contractor  from  tho 
company,  but  only  confers  upon  a  subcon- 
tractor, laborer,  or  material  man,  the  right 
to  Intercept,  and  cause  to  be  paid  to  him, 
the  amount  due  his  contractor,  by  giving  the 
prescribed  notice,  and.  If  not  so  paid,  to  en- 
force the  same  as  a  lien  against  the  entire 
property  of  the  company;  and  this,  without 
any  record  being  made,  or  notice  given,  of 
bis  lien,  other  than  a  notice  to  the  railway 
company.    It  is  merely  a  means  provided  by 
which  a  subcontractor,  laborer,  or  material 
man  who  furnishes  labor  or  material  to  a 
railroad  company  through  a  contractor  may 
be  substituted  for  him  as  a  creditor  of  the 
company  to  the  extent  of  its  indebtedness  to 
siu'U  contractor  at  the  time  the  notice  Is 
piven,  with  the  additional  right,  not  given 
the  contractor,  to  enforce  the  same  as  a  lien 
against  the  entire  property  of  the  company  if 
not  paid.    The  lien  can  only  be  acquired  in 
the  manner   provided   by  law,— that  is,   by 
piving  the  prescribed  notice,— and,  when  thus 
acquired,  only  attaches  for  the  amount  then 
actually  due  the  contractor  from  the  com- 
pany.   Prior  to  the  notice,  the  subcontractor, 
laborer,  or  material  man  has  no  lien,  but  is 
in   the  position  of  a  general  creditor,  with 
no  preferential  right  to  be  paid  for  his  labor 
or   material  out  Of  the  fund  due  the  con- 
tmctor  from  the  company.    He  may  acquire 
a  lien  by  giving  the  prescribed  notice,  but, 
Tiutil  he  does  so,  no  lien  can  attach  i^  his 
favor;  and,  the  debt  due  the  contractor  being 
subject  to  garnishment  at  the  suit  of  his 
other  creditors,  the  right  of  the  attaching  or 
oxt'ciition  creditor  is  not  overreached  by  the 
notice  subsequently  given.    The  notice  cre- 
nios  and  originates  the  lien,  and  the  statute 
provides  that  the  corporation  shall  not  be 
liable  for  any  greater  sum  than  the  amount 
due  the  contractor  at  the  time  the  notice  is 
given  and  the  lien  attaches.    If,  therefore, 
v.35p.no.6— 42 


before  such  notice,  some  general  creditor, 
piosuing  the  remedies  given  by  law,  has  ac- 
quired a  right  by  garnishment,  under  an  at- 
tachment or  execution,  to  have  the  entire 
debt  applied  In  satisfaction  of  bis  dalm,  there 
Is  nothing  "then"  due  the  contractor  for 
which  the  lien  can  attach.  The  subcon- 
tractor, laborer,  or  material  man  acquires  a 
specific  lien  when  he  gives  the  prescribed 
notice;  but  np  to  that  time  he  is  nothing 
more  than  a  general  creditor,  without  any 
superior  equities  over  other  creditors,  and, 
when  he  does  acquire  a  specific  lien,  It  is 
subject  to  the  rights  of  other  persons  ac-  ^ 
quired  in  good  faith.  We  understand  the 
rule  to  be,  from  the  authorities,  that  under 
a  statute  like  this,  which  gives  a  lien  upon 
the  giving  or  filing  of  the  prescribed  notice, 
the  lienor  takes  his  lien  subject  to  the  rights 
of  other  persons,  and  that  whatever  rights 
such  persona  may  assert  In  or  to  the  fund, 
as  against  the  contractor  or  owner,  whether 
arising  from  contract  or  operation  of  law, 
may  be  asserted  against  a  subcontractor, 
laborer,  or  material  man  who  might  have  ac- 
quired a  lien  by  giving  the  notice,  but  has 
omitted  to  do  so.  2  Jones,  Liens,  {  1286  et 
seq.;  McCorkle  v.  Herrman,  117  N.  T.  29", 
22  N.  E.  948;  Stevens  v.  Ogden,  130  N.  Y. 
182,  29  N.  E.  229;  Dorestan  v.  Krieg,  66  Wis. 
613,  29  N.  W.  576;  Craig  v.  Smith,  37  N.  3. 
Law,  549;  Copeland  v.  Manton,  22  Ohio  St. 
39S.  It  is  claimed  that  the  Implication  to 
be  drawn  from  the  provision  that  the  lien 
given  by  this  statute  shall  not  take  priority 
over  existing  liens  is  that  no  lien  on  the  fund 
due  the  contractor  shall  have  preference. 
This  argument  assumes  that  the  subcon- 
tractor, laborer,  or  material  man  has.  or  can 
acquire,  a  lien  upon  the  debt  due  the  con- 
tractor from  the  corporation.  But  no  such 
right  is  given  him  by  the  statute.  His  lien, 
when  acquired,  is  not  upon  any  debt  owing 
the  contractor,  but  upon  the  property  of  the 
company,  for  the  amount  actually  due  the 
contractor  at  the  time  the  notice  is  given. 
The  provision  concerning  existing  liens  is 
only  designed  to  render  the  subcontractor's 
lien  subject  to  liens  upon  the  property  of  the 
company,  and  does  not  affect  the  question  as 
to  whether  there  is  any  debt  actually  due  the 
contractor,  within  the  meaning  of  the  law  at 
the  time  the  notice  is  given,  when  the  debt 
has  been  previously  attached  at  the  suit  of 
a  general  creditor.  By  giving  the  notice 
required  by  the  statute,  the  subcontractor, 
laborer,  or  material  man  Is  substituted  for 
the  contractor,  with  the  right  to  enforce,  as  a 
lien  against  the  property  of  the  company, 
whatever  claim  the  contractor  himself  might 
enforce  against  the  company.  If,  at  the  time 
the  notice  is  served,  the  contractor  has  no 
claim  which  he  could  enforce  against  the 
company,  because  the  same  has  been  as- 
signed or  attached,  then,  manifestly,  the  sub- 
contractor can  acquire  none  by  serving  his 
notice.  It  follows  from  these  considerations 
that  the  lien  acquired  by  plalntUZ  was  sab- 
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ject  and  subsequent  to  the  rights  of  Da-wson, 
and  the  decree  of  the  court  below  must  be 
reversed. 


CORBBTT  T.  WRENN. 
(Sniveine  Court  of  Oregon.     Jan.  29,  1894.) 

CONaTROOTIOlf  OF  CoMPLAIKT— COrBNAMT  AOAIN8T 

Incumbrances  —  Action  ivr  Bbkach  —  Eri- 
DBSOB— Damaoeb. 

1.  A  complaint  which  alle^  that  defend- 
ant sold  land  to  plaintiff  with  a  coTenant 
against  incumbrances;  that  defendant  knowing- 
,  ly  made  false  representations  to  plaintiff  that 
it  was  clear  from  incumbrances,  in  reliance  on 
which  she  purchased;  and  that  she  subsequent- 
ly was  compelled  to  pay  a  mortgage  to  secure 
title, — is  properly  construed  as  stating  a  cause 
of  action  for  breach  of  covenant,  and  not  for 
deceit,  in  the  absence  of  a  demurrer  for  mis- 
joinder of  causes  of  action,  or  a  motion  to  com- 
pel plaintiff  to  elect,  under  the  rule  that  plead- 
ings are  to  be  liberally  construed  in  favor  of 
the  pleads. 

Z.  In  an  action  for  breach  of  covenant 
against  incumbrances,  where  it  appears  that 
plaintiff  purchased  with  knowledge  of  a  build- 
ing association  mortgage  on  the  land,  and  agreed 
to  pay  $1,000  to  discharge  it,  as  part  of  the 
purchase  price,  and  the  issue  is  whether,  under 
the  agreement,  such  payment  was  to  be  made 
on  completion  of  the  sale  or  on  the  maturity  of 
the  mortgage,  evidence  is  not  admissible  to 
show  that  $1,000  would  have  been  sufficient  to 
extinguish  the  mortgage  at  its  maturity,  instead 
of  $1,900,  which  plaintiff  paid  on  compielion  of 
the  sale.     • 

3.  A  vendor  of  land  subject  to  a  valid  mort- 
gage not  excepted  from  the  operation  of  the 
covenant  against  incumbrances  may  recover 
from  the  vendor  the  sum  she  paid  for  its  dis- 
charge in  excess  of  what  she  agreed  to  pay  for 
the  purpose. 

Appeal  from  circuit  court,  Multnomah 
county;  B.  D.  Shattuck,  Judge. 

Action  by  Rebecca  Gorbett  against  S.  B. 
Wrenn  for  breach  of  contract  against  in- 
cumbrances. From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MOORE,  J.: 

This  is  an  action  to  recover  damages  for 
the  breach  of  a  warranty  against  incumbran- 
ces. The  facts  show  that  on  August  5,  1889, 
the  defendant  was  the  owner  of  real  proper- 
ty In  Alultnomah  county.  Or.,  known  as  "Sub- 
division 0  in  lot  one  of  block  five  in  Port- 
land Homestead."  That  at  said  date  th«'e 
was  a  mortgage  thereon,  executed  by  one  R. 
H.  Blossom,  a  former  owner,  to  the  Franklin 
Building  &  Loan  Association,  to  secure  the 
ptiyment  of  a  loan  of  $2,300  in  six  years 
from  November  20,  1888.  The  said  loan  was 
made  upon  12  shares  of  the  capital  stock  of 
said  association,  that  were  assigned  to  It  by 
the  mortgagor  aa  collateral  security  for  the 
payment  thereof,  with  Interest  at  the  rate 
of  9  per  cent  per  annum,  payable  monthly 
after  45  months,  together  with  all  dues,  fees, 
osHossments,  and  working  expenses  that 
might  accrue  ui)on  said  shares  of  stock,  and 
also  all  fines  that  might  accinie  in  accord- 
ance with  the  by-laws  of  said  association  by 
reason  of  delinquency  In  payment  of  said  in- 


terest or  otherwise.  And  It  was  stiptilated 
In  said  mortgage  that  If  at  any  time  the  said 
shares  of  stock  were  by  the  board  of  direct- 
ors of  said  association  ndjudged  to  have 
reached,  by  payments  thereon,  the  par  vatoe 
of  $200  eacb,  then  th^e  should  be  credited 
on  said  shares  of  stock  ail  unpaid  dues,  fees, 
assessments,  installments,  working  expenses, 
fees  and  fines  accruing  tiiereon,  and  on  the 
loan  thereby  secured,  and  said  shares  of 
stock  should  be  thereupon  canceled  and  sur- 
rendered to  the  mortgagor.  That  on  said  5th 
day  of  August  there  was  due  on  said  mort- 
gage to  the  Franklin  Building  &  L«an  Asso- 
ciation $1,745.60,  and  on  that  day  tbe  de- 
fendant, for  the  expressed  consideration  of 
$2,700,  sold  and  conveyed  said  real  prop^ty 
to  the  plaintiff  by  a  deed  ccmtaining  a  cove- 
nant that  said  premises  were  free  from  all 
incumbrances,  and  that  the  grantor  and  his 
heirs,  executors,  and  administrators  should 
warrant  and  forever  defend  tbe  same,  and 
every  part  and  parcel  thereof,  againsA  the 
lawful  claims  and  demands  of  all  persons 
whomsoever.  That  the  plaintifT  paid  $900 
upon  the  execution  and  delivery  of  the  deed, 
$800  two  years  later,  and  $1,907  to  the 
Franklin  Building  &  Ix>an  Association  in  sat- 
isfaction of  Its  mortgage  upon  said  premises. 
The  plaintiff,  in  substance,  alleges  that  the 
defendant,  at  the  time  said  sale  was  made. 
In  order  to  induce  her  to  purchase  the  prem- 
ises, represented  that  be  was  the  owner  of 
12  shares  of  stock  in  the  Franklin  Building 
&  Loan  Association,  and  that  a  sufficient 
amount  had  been  paid  th^eon,  so  that,  upon 
surrendering  them  to  the  association,  the 
mortgage  held  by  it  would  be  discharged  up- 
on tbe  payment  of  $1,000,  and  that  any  other 
or  fm'tber  sum  represented  by  said  mortgage 
had  been  fully  piild  by  tbe  defendant;  and 
that,  relying  upon  said  representations,  she 
purchased  said  property,  and  took  an  assign- 
ment of  said  shares  of  stock.  That  said  rep- 
resentations were  false,  and  known  to  be  so 
by  the  defendant  at  the  time  they  were 
made.  That  they  were  made  for  tbe  purpose 
of  misleading  and  defrauding  her,  and  that 
she  would  not  have  purchased  said  property 
but  for  tbe  said  false  and  fraudulent  repre- 
iientations.  That  there  was  then  due  upon 
the  BurrendM*  of  said  stock  $1,997,  which 
<v-aa  well  known  by  the  det«idant,  and  that 
by  reason  of  said  mortgage  tbe  said  amount 
was  a  valid  lien  and  Incumbrance  upon  said 
premises,  which  she  was  compelled  to  pay. 
In  order  to  remove  the  Incumbrance,  and  dis- 
charge the  lien  thereof;  and  that  said  sum 
was  paid  for  the  use  and  benefit  of  the  de- 
fondant.  That  at  the  time  said  purchase  was 
raude  she  did  not  know  the  amount  neces- 
sary to  pay  off  and  discharge  said  mortgage, 
except  as  represented  by  tbe  defendant,  and 
Jid  not  learn  tbe  truth  thereof  until  after 
ibe  sale  had  been  consummated.  That  the 
transaction  between  her  and  the  defendant 
In  relation  to  tbe  purchase  and  sale  of  said 
premises  was  not  reduced  to  writing  until  the 
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has  been  fully  paid  by  the  j>laintUI.  That  it 
was  understood  and  agreed  that  upon  the 
payment  of  $2,700  the  plaintiff  should  receive 
frum  the  defendant  a  perfect  title  in  fee  sim- 
ple, free  and  clear  of  all  incumbrances;  and 
tliat  the  defaidant,  in  pursuance  thereof,  ex- 
ecuted and  delivered  said  deed.  That  the  de- 
fendant has  failed  to  make  good  his  state- 
luenfs  and  representations,  and  refused  to 
carry  out  or  make  good  his  covenants  of 
warranty,  to  the  plaintiff's  damage  in  the 
sum  of  $997.  The  defendant  denied  the  ma- 
terial allegations  of  the  complaint,  and  for  a 
further  answer,  in  substance,  alleged:  That, 
in  addition  to  the  payments  made  by  the 
plaintiff  to  blm,  she,  in  condderation  for  said 
conveyance,  assumed  said  mortgage,  which 
was  then  a  valid  lien  upon  the  property,  and 
of  record  In  said  coun^.  That  the  plaintiff 
accepted  an  assignment  of  said  shares  of 
stock,  and  became  a  member  of  the  Frank- 
Uu  Building  &  Loan  Association,  and  subject 
to  the  rules  and  laws  thereof;  and  ttiat,  un- 
der said  roles,  and  according  to  the  usual 
com-se  of  business  in  said  association,  plain- 
tiff would  not  have  been  compelled  to  pay 
oflf  the  said  mortgage  had  she  kept  the  said 
shares  of  stock  until  their  maturity.  The, 
plaintiff  having:  denied  these  allegations  of 
new  matter,  the  cause  was  tried,  and  the 
Jury  returned  a  general  verdict  in  favor  of 
the  plaintiff  in  the  sum  of  $745.66,  together 
with  Interest  thereon  from  August  6,  1888, 
and  special  vordlcts  as  follows:  "Question  1: 
Were  the  representations  referred  to  In  the 
complaint  as  having  been  made  by  defend- 
ant or  his  agent  to  plaintiff  as  to  the  amount 
required  to  pay  off  the  mortgages  in  ques- 
tion false?  Answer.  Yes.  Question  2:  If 
these  representations  were  false,  did  defend- 
ant, at  the  time  he  made  them,  If  be  did 
make  them,  know  them  to  be  false?  Answer. 
Yes.  Question  3:  If  the  said  representations 
were  false,  and  if  def radant  made  them,  and 
knew  them  to  be  false  at  the  time  he  made 
them,  did  he  make  them  with  intent  to  de- 
fraud the  plaintiff?  Answer.  Yes.  Question 
4:  If  the  said  rep^resentatlons  were  false,  and 
defendant  made  them  to  plaintiff,  did  he  or 
his  agent  make  them  as  a  matter  of  opinion? 
Answer.  Yes,  as  a  matter  of  opinion."  The 
court,  having  overruled  defendant's  motion 
for  a  new  trial,  rendered  judgment  on  the 
general  verdict,  from  whidi  the  defendant 
appeals. 

M.  W.  Smith,  for  appellant  W.  L.  Nut- 
ting, for  respondent 

MOORB,  3.,  (after  stating  the  facts.)  The 
alleged  errors  relied  upon  by  the  defendant 
may  be  divided  into  two  classes:  First  the 
rulings  and  instructions  of  the  court  treat- 
ing the  action  as  being  for  a  breach  of  war- 


\^/     .AJU      UTC&  J.  UUAI£      UCJLVUUa&Ab  0       &UVI.1WU      i.\H       c» 

nonsuit  (2)  In  refusing  to  instruct  the  Jury 
to  find  for  the  defendant  (3)  In  giving  the 
following  instruction:  "I  have  already  stat- 
ed to  you  that  the  gist  of  this  action  is  a 
covenant  of  warranty  against  any  incum- 
brance on  the  land,  and  we  have  to  look  at 
It  In  that  point  of  view.  If  you  believe 
from  the  testimony  that  the  consideration 
of  the  purchase  was  $900  cash,  the  $800  note 
and  mortgage,  and  $1,000  for  the  release 
of  the  mortgage  upon  the  property  held  by 
the  building  and  loan  association,  then  the 
defendant  became  bound  to  clear  the  prop- 
erty of  all  liens  not  included  in  these  three 
Items,  viz.  $900  cash,  the  $800  note  and 
mortgage  of  her  own  making,  and  the  $1,000 
to  the  loan  company;  and.  If  be  failed  to 
do  it  or  if  the  $1,000  would  not  do  it  at 
that  time,  and  more  had  to  be  paid  in  or- 
der to  accomplish  it  at  that  time,  then  the 
defendant  Js  responsible  for  the  amount 
required  to  remove  the  lien  of  that  mort- 
gage, and  free  the  property  from  incum- 
brance, and  no  more.  As  to  what  was  due 
on  the  day  of  the  executloh  of  this  deed  to 
satisfy  that  mortgage,  yon  will  remember 
what  the  evidence  of  the  witnesses  was,— 
whether  it  was  $1,700  and  some  odd  dol- 
lars, more  or  less,— whichever  it  was,  you 
will  remember;  and,  if  you  And  that  the 
agreement  .concerning  the  sale  was  that 
$1,000  only  should  be  paid  to  the  loan  com- 
pany by  plaintiff,  then  whatev^  there  was 
more  than  $1,000,— whatever  was  needed  on 
that  date  besides  the  $1,000  to  pay  off  that 
claim,— together  with  Interest  from  the  date 
on  which  the  payments  were  made,  should 
be  awarded  to  plaintiff  in  this  action,— the 
difference  between  $1,000  and  the  amount 
due  the  loan  company  at  that  date."  (4)  In 
rendering  Judgment  against  the  defendant 
If  the  above  instruction,  as  given  by  the 
court  was  correct  it  will  not  be  necessary 
to  examine  the  other  matters  assigned  as 
error  under  the  first  class.  The  complaint 
contains  all  the  necessary  allegations  of  an 
action  for  a  breach  of  the  covenant  against 
incumbrances.  Rawle,  Gov.  114;  1  Estee, 
PI.  &  Pr.  (3d  Ed.)  t  1270.  The  Incumbrance 
was  not  excepted  from  the  operation  of  the 
covenant  and  the  fact  that  plaintiff  was 
aware  of  its  existence  when  the  deed  was 
delivered  would  have  been  no  defense. 
Rawle,  Gov.  117;  Medler  v.  Hiatt  8  Ind. 
171;  Snyder  v.  Lane,  10  Ind.  424,  If  this 
action  be  interpreted  as  one  for  a  breach 
of  the  covenant,  it  follows  that  all  allega- 
tions in  relation  to  the  representations  of 
the  defendant  his  knowledge  of  their  falsity, 
the  intention  with  which  they  were  made, 
and  the  plaintiff's  reliance  thereon,  were  lu- 
necessary  and  Immaterial,  an^  might  have 
been  stricken  out  on  motion.  Deceit  is  an 
action   sounding    in    tort    while   covenant 
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arises  out  of  a  contract,  and  a  complaint 
in  wblcb  they  are  Joined  is  subject  to  de- 
murrer.  HUl's  Ckxie,  ||  67,  93.  Tlie  authori- 
ties, however,  are  quite  uniform  in  holding 
that,  unless  the  objectttm  is  taken  by  de- 
murrer. It  is  waived.  Green,  PI.  &  Pr.  | 
882.  The  object  and  purpose  of  a  demurrer 
in  such  cases  is  to  compel  the  opposite  party 
to  elect  the  cause  of  action  ur  defense  upon 
which  he  relies,  and,  as  no  demurrer  to  the 
complaint  was  filed  In  the  case  at  bar,  the 
court,  under  the  rule  that  pleadings  shall 
be  liberally  construed,  (Hill's  Code,  |  81,) 
was  Justified  in  Instructing  the  Jury  that  the 
gist  of  the  action  was  the  alleged  breach 
of  warranty  against  incumbrances.  This 
view  disposes  of  the  errors  assigned  under 
the  first  class. 

Hie  assignments  under  the  second  class 
are:  "The  circuit  court  erred  in  sustaining 
plalntifTs  objection  to  the  following  ques- 
tions propounded  to  the  witness  H.  H. 
Northup,  and  refusing  to  permit  him  to  an- 
swer the  same:  'Examine  this  mortgage, 
which  is  marked  "Piaintlfrs  Exhibit  D," 
and  state.  If  you  know,  or  can  tell,  how 
much  would  be  due  on  that  mortgage  on 
August  6,  1888.'  'Under  the  rules  of  the  as- 
sociation, when  would  that  mortgage  become 
due?'  In  sustaining  plaintiff's  objection  to 
the  following  questions  propounded  to  the 
witness  A.  C.  Mackenzie,  and  refusing  to 
allow  him  to  answer  the  same:  'Can  you 
tell  when  that  mortgage  would  become  due?* 
'Can  you  tell  how  much  Mrs.  Corbett  would 
haye  had  to  pay  if  she  had  continued  her 
payments  on  the  mortgage  until  It  matured  ?' " 
The  bill  of  exceptions  shows  that  "the  de- 
fendant's counsel  stated  that  the  object  of 
the  questions"  propounded  to  Mr.  Northup 
"was  to  draw  from  the  witness  testimony 
to  the  effect  that,  If  plaintiff  had  paid  off 
the  mortgage  when  it  became  due,  instead 
of  paying  it  off  prior  to  its  maturity,  she 
would  have  been  compelled  to  have  paid 
only  the  sum  of  $1,000."  "And  that  the  ob- 
ject of  each  of  said  questions"  propounded 
to  Mr.  Mackenzie  "was  to  draw  out  the  fact 
that  if  plaintiff  had  held  the  stock  pledged 
as  collateral  security  with  the  Franklin 
Building  &  Loan  Association,  until  its  ma- 
turity, or  until  the  matiurlty  of  the  said 
mortgage,  instead  of  paying  off  the  said 
mortgage  and  surrendering  the  said  stock  be- 
fore their  maturity,  she  would  liave  been 
compelled  to  pay  the  sum  of  $1,000,  and  no 
more."  There  seems  to  be  no  controversy  In 
relation  to  the  amount  that  plaintiff  was  to 
pay  In  order  to  discharge  the  Incumbrance. 
Both  parties  appear  to  agree  that  $1,000  was 
the  correct  sum,  and  hence  the  true  consid- 
eration is  expressed  in  the  deed;  but  the 
defendant  contends  that  this  sum  was  not 
payable  imtil  the  maturity  of  the  mortgage, 
unless  the  stock  held  as  collateral  security 
for  the  payment  of  the  loan  had  reached 
its  par  value  before  that  time,  while  the 
plaintiff  contends  that  she  was  to  have  a  per- 


fect title  to  the  property,  free  ftom  all  Incm> 
brances,  upon  the  payment  of  the  amouo: 
agreed  upon.  The  chief  question  in  isot 
was:  When,  under  the  agreement,  to 
this  sum  payable?  No  response  to  the  ques- 
tions propounded  to  the  witnesses  Nortlcp 
and  Mackenzie  with  the  purpose  avowed  br 
counsel  could  have  tended  to  determine  this 
Issue,  and,  besides,  the  mortgage  wadd 
have  furnished  the  best  evidence  upon  tliit 
question.  Another  reason  for  rejecthig  tb; 
evidence  Is  that  a  covenant  agahist  Ikio 
brances  is  broken  if  the  land  at  the  tins 
of  the  conveyance  is  subject  to  an  liunn:- 
branoe  not  excepted  In  the  deed,  whic 
upon  Its  delivery,  entitles  tbe  vendee  t-: 
nominal  damages.  Rawle,  Gov.  88.  lledc 
trine  is  also  well  settled  that  if  the  covf 
nantee  has  extinguished  the  incombruci 
he  is  entitled  to  recover  the  amount  fsH 
for  it  Plllsbury  v.  Mitchell.  S  Wis.  IT: 
Eaton  V.  Lyman,  30  Wis.  41.  As  the  iiKin- 
gage  to  the  association  was  a  valid  lies 
upon  the  premises  at  the  time  of  the  a» 
veyance,  not  excepted  from  the  operation  cf 
the  covenant,  wliich  plaintiff  has  discbarirr'- 
it  follows  that  she  is  entitled  to  record 
whatever  sum  she  has  paid  out  for  tta: 
purpose  in  excess  of  the  amount  sbe  b' 
agreed  to  pay.  The  defendant,  for  tlie  pc 
IKMe  of  mitigating  the  damages,  bad  ti? 
right  to  show  by  parol  that  the  plalntill  'x4 
assumed  and  agreed  to  pay  off  and  disckup 
the  mrjtgage  as  a  part  of  the  conade''- 
tion  for  the  conveyancei  Leland  v.  St<oi. 
10  Mass.  458;  Spurr  v.  Andrew,  6  All.- 
420;  Harlow  v.  Thomas,  15  Pl«*.  66;  i. 
len  ▼.  Lee^  1  Ind.  68;  Medler  v.  Hiaa  * 
Ind.  173;  Pitman  v.  Connef,  27  Ind.  SoT: 
ritztf  V.  Fitxer.  28  Ind.  468;  Slddm  r.  Ri- 
ley, 22  DL  111;  Landman  ▼.  Ingram,  «M 
212.  The  reason  assigned  for  the  intnxb-- 
tion  of  the  evidence  was  not  In  mitipiii><'- 
of  damages,  but  to  negative  the  ooveou' 
by  showing  that  the  mortgage  could  kin 
been  discharged  at  maturity  npon  the  v>V 
ment  of  $1,000  and  th«efore  the  defeoc.:: 
was  not  liable  on  his  covenant  Tbe  <^' 
fendant  being  liable  for  at  least  noicJ: 
damages,  the  evidence  was  properly  rejA'- 
ed.  Finding  no  error,  the  Judgment  cs^ 
be  affirmed. 


BUDD  V.  UNITED  CARRIAGE  CO. 
(Supreme  Court  of  Oregon.      Jan.  29,  ISC 
Oakbiehs  —  Ikjttkt  to  Pabsbxobks  —  Rm*'* 

HOKSES — COKTRIBnrORT  NBOUeBSCC 

1.  In  an  action  against  a  carrier,  ofm'"- 
coaches,  for  injuries  to  a  passenger,  en-'- 
that  the  horses  ran  and  kicked,  and  tks'. 
driver  lost  all  control  over  them,  raises  t~ 
sumption    that   defendant,    in    disregard  c: 
dnty,  provided  wild  and   nnsafe  horses  tt^ ' 
careless  and  incompetent  driver. 

2.  Where  a  passenger  in  a  carriac  i<  r--'* 
in  imminent  penl  by  the  running  am;  cf  :- 
horses,  and  the  driver  calla  on  her  to  jocp  ^^ 
the  question  whether  she  Is  guilty  of  n«7-"' 
tory  negligence  in  so  doing  is  for  the  jorj. 
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3.  A  carrier  cannot  escape  liability  for  an 
injury  caused  by  driving  a  team  oyer  an  un- 
safe road  by  shoving  that  the  injured  passen- 
ger directed  him  to  drive  over  such  road. 

Appeal  from  circuit  court,  Multnomab  coun- 
ty; B.  D.  Shattuck,  Judge. 

Action  by  Kate  Budd  against  the  United 
Carriage  Company  for  personal  Injuries. 
There  was  a  verdict  in  plaintiff's  favor  for 
$1,500,  and,  from  a  Judgment  thereon,  de- 
fendant appeals.    Affirmed. 

J.  ff.  Paddock,  for  appellant  Tbos.  O'Day, 
for  respondent 

LORD,  C.  J.    This  is  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  sustained  by  tbe  plaintiff  through  the 
negligence  of  tbe  defendant    The  complaint 
after  alleging  that  tbe  defendant  was  a  com- 
mon carrier,  and  its  undertaking  to  carry  tbe 
plaintiff  aroimd  and  through  tbe  city,  avers, 
in  substance,  that  tbe  defendant  in  disre- 
gard of  Its  duty,  sent  a  team  for  this  pur- 
pose which  was  fractious  and  unsafe;  that 
it   was  not  properly  and  safely  bitched  to 
tbe  carriage  with  safe  gearing  and  appli- 
ances; and  that  tbe  driver  which  tbe  defend- 
ant furnished  to  drive  sucb  team  was  negli- 
gent and  Incompetent    It  also  alleges  "that 
while  tbe  plaintiff  was  being  conveyed  as 
aforesaid,   said   team,   by  reason   of  being 
wild,  fractions,  and  unsafe,  and  being  care- 
lessly hitched  to  said  carriage  with  imsafe 
gearing  and  appliances,  and  being  driven 
by  said  careless  and  incompetent  driver,  be- 
came unmanageable  and  ran  away,  and  said 
driver   was  wholly  unable  to   control  the 
team;   and  that  plaintiff,  being  in  imminent 
danger  of  life  and  limb,  and  believing  her- 
self so  to  be,  at  the  request  of  said  driver. 
In  order  to  escape  greater  Injury,  attempted 
to  get  out  of  said  carriage,  and  was  thereby 
forcibly  thrown  to  tbe  ground,  breaking  and 
dislocating  the  bones  of  her  forearm  near 
tbe  wrist,  and  otherwise  greatly  bruising  and 
Injuring  her."    The  answer  admits  tbat  tbe 
relation  of  passenger  and  carrier  existed  be- 
tween the  plaintiff  and  defendant  but  de- 
nies tbe  alleged  negligence,  and  sets  up  con- 
tributory negligence  as  a  defense.    Tbe  evi- 
dence shows  that  tbe  plaintiff  informed  tbe 
defendant  through  tbe  telephone,  tbat  she 
bad  a  sick  or  Invalid  daughter  whom  she  de- 
sired to  take  for  a  drive  about  the  city,  and 
i-cquested  tbe  defendant  to  send  to  her  resi- 
dence,  for  this  purpose,  an  easy  carriage, 
with  a  safe  and  gentle  team,  and  a  careful  and 
competent  driver.    In  response  to  this  tele- 
phonic   order,    tbe   defendant   sent   a    team 
Uitcbed  to  a  close  carriage  or  coupe,  with  a 
driver,  to  her  residence,  and  plaintiff  and 
tier  sick  daughter  entered  tbe  carriage,  and 
tbe  driver,  as  directed  by  tbe  plaintiff,  pro- 
ceeded to  convey  them,  with  said  team  and 
carriage,  from  place  to  place  upon  several 
t>usine88  and  social  errands  about  tbe  city. 
T'bc  plaintiff,  noticing  that  the  horses,  when 
fit  a  halt,  were  nervous  and  fidgety,  asked 


tbe  driver  wbetbtf  tbey  were  gentle  and 
safe,  and  be  answered  tbat  "tbe  horses  were 
all  right"  The  evidence  shows  tbat  she  was 
induced  to  make  this  inquiry  by  solicitude 
for  ber  sick  daughter,  whom  she  did  not 
wish  to  be  subjected  to  the  excitement  and 
fright  likely  to  result  If  the  horses  proved 
Intractable  or  unruly.  When  throngb  with 
ber  errands,  tiie  plalntifl  Instmcted  tbe 
driver  to  convey  them  to  the  dty  park,  where, 
after  driving  around  Its  driveways  for  some 
time,  she  told  him  to  leave  tbe  park  by  way 
of  Park  avenue,  so  as  to  pass  a  certain  new 
residence  located  thereon  wbich  she  desired 
to  see.  This  avenue  was  graded  out  to  the 
city  park  line,  but  there  waa  a  declivity  of 
one  or  two  feet  wbich  the  carriage  bad  to 
descend  In  turning  from  the  park  driveway 
into  It  In  making  this  turn,  when  the 
wheels  descended  tbe  pitch  or  declivity,  the 
tongue  flew  up  between  tbe  beads  of  the 
horses,  tbe  carriage  ran  forward,  whereupon 
one  of  them  got  his  leg  over  tbe  trace  and 
commenced  Idcking,  and  then  both  ran  away, 
kicking.  As  the  horses  were  thus  running 
and  kicking,  tbe  driver  hallooed  to  the  ladles, 
"For  God's  sake.  Jump  out!"  which  they 
promptly  did;  the  plaintiff's  daughter  Jump- 
ing out  on  one  side,  and  she  on  tbe  other, 
causing  the  injury  complained  of.  As  tend- 
ing to  show  tbe  conduct  of  tb^  driver  and 
tbe  behavior  of  tbe  horses  under  the  circum- 
stances, one  witness  testified:  "It  seemed  as 
though.  Just  as  tbe  team  started  down  tbe 
hill,  one  of  the  horses  became  frightened 
and  commenced  to  kick.  •  •  •  As  soon  as 
tbe  horses  began  to  kick,  the  man  got 
scared.  His  actions  indicated  that  ftom  bis 
performance.  The  driver  Immediately  raised 
to  his  feet  B'Ud  conmienced  to  balloo.  I 
could  not  understand  what  be  said,  but  tbe 
horses  were  going  down  tbe  bill  at  a  rapid 
rate,  and  kicking,  and  tbe  driver  did  not 
seem  to  have  any  control  over  them  at  all. 
When  the  team  got  opposite  of  us,  tbe  car- 
riage door  opened,  and  a  woman  fell '  out 
from  tbe  other  side  from  where  we  were, 
and,  after  going  several  feet  another  woman 
fell  out  on  the  other  side,"  etc.  Ajiotber  wit- 
ness testified  tbat  "the  pitch  was  about  a 
foot  and  tbat  when  they  came  around,  and 
made  tbe  turn  to  come  Inttf  tbe  road,  tbe 
front  wheels  pitched  down,  and  upon  that 
the  tongue  fiew  up  between  tbe  horses'  beads, 
and  one  horse  got  bis  foot  over  the  trace. 
Then  tbey  started  forward  again,  and  tbe 
trace  straightened  out  under  bis  bind  leg, 
when  tbe  horse  commenced  kicldng,  and  tbe 
man  kept  hallooing,  and  tbey  kept  coming 
over  tbe  bill  in  that  shape."  Tb^e  was 
some  further  evidence  tending  to  show  tbat 
the  team  was  not  bitched  to  tbe  carriage 
with  proper  gear  to  enable  the  horses  to 
bold  tbe  carriage  back  when  going  down  a 
pitch  or  declivity.  Upon  tbe  part  of  tbe 
defendant  tbe  evidence  tended  to  prove  tbat 
the  man  in  charge  of  tbe  team  at  the  time  of 
the  accident  was  a  skillful,  careful,  and  com- 


safe  and  proper  manner,  with  safe  harness 
and  gearing;  that  the  plaintiff  had  directed 
the  driver  where  to  go,  and  which  way  to 
drive,  and  that  Jost  before  the  accident  she 
directed  him  to  leave  the  park  by  Park  ave- 
nue, where  there  was  a  sharp  declivity  of 
one  or  two  feet;  that.  In  driving  down  this 
declivity,  in  some  unknown  manner  one  of 
the  horses  got  his  leg  over  a  trace,  which 
frightened  him  and  caused  blm  to  kick,  and, 
the  carriage  pushing  forward  on  the  horses, 
they  commenced  running  down  the  street, 
that  the  driver  checked  the  team  to  about  a 
standstill,  and  requested  the  plaintiff  and  her 
daughter  to  alight  from  the  carriage;  that 
plaintiff's  daughter  stepped  out  without  In- 
Jury,  but  the  plaintiff,  being  greatly  excited, 
jumped  out  hastily,  and  sustained  the  injury 
complained  of.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiff,  and,  from  the  judgment 
which  followed,  this  appeal  Is  taken. 

The  record  discloses  that,  when  the  plain- 
tiff rested,  the  defendant  moved  for  a  non- 
suit on  the  ground  that  the  testimony  was  in- 
sufficient to  sustain  the  allegations  of  the 
complaint,  which  motion  the  court  overruled, 
and  the  defendant  excepted.  The  contention 
for  the  defendant  Is.  conceding  that  the  driv- 
er was  careless  on  the  occasion  of  the  acci- 
dent. It  shows  but  a  single  act  of  negligence, 
which  Is  not,  of  Itself,  sufficient  to  establish 
his  genferal  Incompetency;  and  for  a  like  rea- 
son, conceding  that  the  team  became  un- 
manageable, and  began  to  kick  and  run,  un- 
der the  circumstances  Indicated,  It  only 
shows  that  the  team  was  Intractable  or  un- 
safe on  this  particular  occasion,  which  Is  not 
sufficient  to  establish  the  character  of  the 
team  as  fractious  and  unsafe.  This  conten- 
tion is  based  on  the  hypothesis  that  the  neg^ 
ligence  alleged  as  the  cause  of  the  injury 
imposed  upon  the  plaintiff  the  burden  of 
proving  that  the  team  furnished  by  the  de- 
fendant was  habitually  fractious  and  un- 
safe, and  that  the  person  provided  by  the 
defendant  to  drive  such  team  was  incom- 
petent, or  not  possessed  of  the  requisite  skill 
and  qualifications  for  that  business.  As  a 
consequence,  the  defendant  claims  that  the 
testimony  for  the  plaintiff  showing  that  she 
sustained  an  injury  by  jumping  from  the 
carriage  by  direction  of  the  driver,  while  the 
horses  were  running  and  kicking,  under  the 
circumstances  disclosed,  although  the  relation 
of  passenger  and  carrier  existed  between  the 
plaintiff  and  defendant,  is  Incompetent  and 
insufficient  to  show  that  such  Injury  result- 
ed from  the  negligence  alleged,  and  therefore 
the  court  erred  in  overruling  the  motion  for 
nonsuit  and  submitting  such  evidence  to  the 
Jury.  From  these  considerations  It  will  be 
observed  that,  in  the  view  taken  by  counsel, 
he  has  wholly  ignored  the  evidence  in  sup- 
port of  the  allegation  that  the  team  was  not 
properly  hitched  to  the  carriaKo  with  safe 
gearing  and  appliances,  and  confined  his  ob- 


able  for  the  service  required,  and  the  driver 
incompetent  and  careless  in  the  performance 
of  his  duty.  He  overlooks  the  fact  that  the 
complaint  embraces  nearly  the  whole  field  of 
the  carrier's  duty  and  obligations,  and  that 
evidence  tending  to  prove  negligence  or  fail- 
ure to  perform  its  duty  in  any  essential  par- 
ticular alleged,  adequate  to  have  caused  the 
Injury,  would  be  sufficient  to  sustain  the  ver- 
dict. Bat,  as  the  objection  raised  Involves 
the  same  principle  as  an  objection  to  an  in- 
struction given  by  the  court  to  which  an  ex- 
ception is  reserved,  its  consideration  becomes 
important  and  Imperative.  The  real  i>oInt  of 
the  objection  is  that  the  alleged  negligence 
to  which  it  refers,  considered  In  connection 
with  the  evidence  in  support  of  it,  does  not 
make  a  case  which  comes  within  the  princi- 
ple, as  sometimes  briefly  stated,-  that  the 
happening  of  an  injurious  accident  raises  a 
presumption  of  negligence,  and  throws  upon 
the  defendant  the  onus  of  showing  that  it 
does  not  exist  The  gravamen  of  the  com- 
plaint is  that,  while  the  relation  of  passenger 
and  carrier  existed  between  the  plaintiff  and 
defendant,  the  former  was  injured  by  reason 
of  the  defendant's  negligence  in  furnishing  a 
fractious  and  unsafe  team,  which,  not  be- 
ing properly  hitched  with  safe  gearing  to 
the  carriage,  nor  provided  with  a  carefnl 
and  competent  driver,  became  unmanagen- 
ble,  and  began  to  kick  and  run  away,  when 
the  plaintiff,  at  the  urgent  request  of  the 
driver,  attempted  to  get  out  of  the  carriagje. 
and  was  forcibly  thrown  to  the  ground  and 
injured.  As  the  relation  of  carrier  and  pas- 
senger is  admitted,  does  the  fact  that  the  plain- 
tiff sustained  an  Injury,  under  the  circum- 
stances indicated,  make  a  prima  facie  case  of 
negligence  againstthedefendant?  Thegeneml 
rule  undoubtedly  is  that,  in  actions  for  per- 
sonal Injuries  caused  by  the  alleged  negli- 
gence of  the  defendant,  the  plaintiff  Is  re- 
quired to  produce  some  evidence  of  negli- 
gence to  warrant  the  judge  In  submitting  the 
case  to  the  jtiry.  "But  when  the  cause  of 
the  accident  Is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants, 
and  the  accident  Is  such  as.  In  the  ordinar.v 
course  of  things,  does  not  happen.  If  those 
who  have  the  management  use  proper  care. 
It  affords  reasonable  evidence  for  the  Jury. 
In  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of 
proper  care."  Scott  v.  London  Docks  Co..  S 
Hurl.  &  0.596.  Tbelawlmposesthe  dutyupon 
the  proprietor  of  a  stagecoach  or  other  pnbli'- 
vehicle  to  provide  a  reasonably  safe  convey- 
ance, drawn  by  steady  horses,  with  secure  har- 
ness, and  a  skillful  and  competent  driver.  In 
the  discharge  of  this  duty  the  carrier  is  bound 
to  use  the  utmost  care  and  diligence  of  cautious 
persons  to  prevent  Injury  to  passengers.  In 
Crofts  V.  Waterhouse,  3  BIng.  321,  Best,  C. 
J.,  said:  "The  coachman  must  have  com- 
petent skill,  and  use  that  skill  with  dlllgeDc<>. 
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He  must  be  wc'.l  acquainted  with  the  road 
lie  undertakes  to  drive.     He   must  be  pro- 
vided wltb  steady  horses,  a  coecb  and  bar- 
neys  of   snfflclent    strength,    and    properly 
mude,  and   alao  with   lights  by  night.     If 
there  be  the  least  failure  in  any  one  of  these 
things,  the  dnty  of  the  coach  proprietors  is 
not  fulfilled,  and  they  ore  answerable  for  any 
injury  or  damage  that  happens."     Bat  It  is 
not  meant  by  this  language  that  a  stage  pro- 
prietor Is  a  warrantor  of  the  safety  of  bis 
:oacb.  Its  equipments,  the  competency  of  his 
driyer,  or  other  appliances  used,  but  that  he 
is  bound  to  use  the  utmost  diligence  and  care 
in  making  suitable  proyisiouB  for  those  whom 
he  carries.    So,  in  McKinney  y.  Neil,  1  Mc- 
Lean, 540,  it  is  held  to  be  the  duty  of  a  stage 
proprietmr  "ta  furnish  good  coaches,  gentle 
and  well-broke  horses,  good  harness,  and  a 
prudent  and  skillful  drirer,"  and  that  be  is 
liable  to  any  passenger  who  may  recdve  an 
injury  for  any  defect  in  these  particulars; 
and  Greene,  J.,  said:    "With  horses  gentle 
and  wdl  broke,  with  coaches  and  harness 
good  and  strong,  with  drivers  sober,  prudent, 
and  skillful,  a  stagecoach  line  might  be  re- 
;;arded  as  managed   with   human   care  and 
foresight"     Frlnk  y.  Coe,  4  G.  Greene,  558. 
Tlie  liabilities  of  the  carrier  arise  from  the 
<liitles  which  the  law  imposes,  and,  while  be 
is  not  an  insurer  against  all  defects,  his  lia- 
)>ility  extends  to  such  as  might  be  guarded 
:ii;ainst  by  care  and  skill;   so  that,  although 
the  duty  is  not  Imposed  upon  him  of  coi^yey- 
ing  Ilia  passengers  with  absolute  safety,  yet 
bis  liability  goes  to  the  extent  of  requiring 
that  he  shall  use  all  care  and  diligence  In 
providing  a  suitable  vehicle,  safe  horses  and 
harness,  and  a  qiiallfled  driver.    This  is  based 
on  the  principle  that,  the  means  of  transyor- 
tation  being  under  the  management  of  the 
carrier,   and   their  fitness   for   such   service 
peculiarly  witliln  his  knowledge,  he  is  bound 
to  be  supplied  with  every  reasonable  requi- 
site to  insure  the  safety  of  his  passengers. 
This  being  so,  when  the  duty  is  performed 
In  the  ordinary  course  of  things,  an  accident 
-M-onld  not  be  likely  to  hapi>en;   but,  when 
one  occurs  fi-om  some  apparent  defect  In  the 
means,    appliances,   men,   or   apparatus   em- 
ployed by  such  carrier  in  the  transportation, 
it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  ac- 
cident arose  from  the  want  of  proper  care. 
Ilonee,  the  rule  is  well  settled  that,  in  an 
action  by  a  passenger  for  personal  injuries, 
v^-licn  it  is  made  to  appear  that  the  accident 
rf!sulted  from  defects  in  the  carriage  or  in 
the  appliances,  or  in  the  want  of  skill  of  the 
driver,  or  in  the  unfitness  of  the  team,  the 
presumption   of  negligence   arises,   and   the 
onus  is  cast  upon  the  defendant  to  relieve 
liimself  of  responsibility  by  showing  that  the 
injury  was  the  result  of  an  accident  which 
tiie  utmost  care  and  foresight  could  not  have 
prevented.    When,  therefore,  a  plaintiff  es- 
mblisbes  the  relation  of  carrier  and  passen- 


ger, the  fact  that  he  received  an  Injiwy  from 
any  defect  in  the  instrumentalities  which  it 
was  the  duty  of  the  carrier  to  fiimlah  as  a 
means  for  his  transportation  makes  a  prima 
facie  case  of  negligence  against  the  carrier. 
The  onus  is  then  cast  upon  the  carrier  to 
show  that  be  used  reasonable  care  and  dil- 
igence in  providing  a  suitable  conveyance, 
steady  and  weU-tralned  horses,  good  harness 
and  proper  appliances  for  the  Journey,  and  a 
competent  driver,  who  acted  with  reasonable 
caution  and  skill  In  a  word,  if  a  carrfer 
would  relieve  himself  from  liability;  he  must 
rebat  the  presumption  of  negligence  which 
arises  from  the  happening  of  the  accident 
by  showing  that  the  injury  was  not  occasion- 
ed by  any  defect  in  the  hack,  or  want  of 
care  or  skill  in  the  driver,  or  any  neglect  or 
want  of  diligence  or  foresight  on  his  part 
Christie  v.  Griggs,  2  Camp.  80;  Jackson  r. 
ToUett,  2  Stark,  37;  Sales  v.  Stage  Co.,  4 
Iowa,  547;  Farlsh  r.  Relive,  11  Orat  711; 
Maury  v.  Talmadge,  2  McLean,  157;  Stokes 
V.  Saltonstall,  13  Pet  181;  Boyce  v.  Coach 
Co.,  25  Cal.  468;  TreadweU  t.  Whittier,  80 
Cal.  589,  22  Pa&  266;  Story,  BaUm.  H  502- 
601. 

In  the  case  at  bar  the  record  discloses  the 
drcumstanccs  under  which  the  horses  began 
to  run  and  Idck,  the  conduct  of  the  driver  on 
the  occasion,  and  bow  the  injury  occurred  to 
the  plalntur.  The  defendant  claims  tliat 
these  circumstances  aftord  no  Inference  that 
it  failed  in  Its  duty  to  provide  a  safe  and 
steady  team,  or  a  careful  and  competent 
driver.  Counsel  argues  that  the  fact  that  the 
team  ran  and  kicked,  or  that  the  driver  was 
careless,  on  this  occasion,  does  not  show  that 
the  team  were  addicted  to  this  habit  or  vice, 
or  that  the  driver  was  generally  Incompe- 
tent, and  hence  was  not  evidence  that  the 
plaintiff's  Injury  was  caused  by  reason  of  the 
defendant's  negligence  in  providing  an  un- 
safe or  unreliable  team,  or  a  careless  and  in- 
competent driver.  Tills  is  putting  the  onus 
on  the  person  who  has  no  means  of  know- 
ing the  temper  or  character  of  the  team,  or 
the  particular  skill  or  qualifications  of  the 
driver,  to  show  that  the  team  is  habitually 
vicious  or  unsafe,  or  that  the  driver  is  with- 
out the  requisite  qualifications  for  bis  posi- 
tion. In  Simson  v.  Omnibus  Co.,  L.  R.  8  O. 
P.  391,  a  passenger  in  an  omnibus  was  in- 
jured by  a  blow  from  the  hoof  of  one  of  the 
horses,  which  had  kicked  through  the  front 
panel  of  the  vehicle,  but  there  was  no  evi- 
dence to  show  that  this  particular  horse  was 
vicious  or  a  kicker.  It  was  contended  that 
a  casual  kick  by  one  of  the  numerous  horses 
employed  by  the  company  was  no  evidence 
of  a  want  of  due  and  reasonable  care  on  its 
part  It  was  argued,  as  here,  that  a  horse 
which  has  never  kicked  before  may  do  so 
once  without  acquiring  the  character  of  be- 
ing vicious,  and  hence  that  the  burden  of 
proving-  the  horse  unsafe  rested  on  the  itlaln- 
tUE.    But  In  that  case  BovUl,  C.  X^sald:  "In 
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tbe  present  case  a  horse  dra-nrlnj:  an  omnibus 
belonging  to  the  defendants,  without  any  as- 
signable cause,  kicks  out,  and  strikes  and 
injures  the  female  plaintiff,  who  was  riding 
in  the  Tehlcle.  It  seems  to  me  that  that 
alone  presents  a  case  which  calls  for  some 
explanation  on  the  part  of  tbe  proprietors. 
It  is  said  that  it  is  the  nature  of  horses  to 
kick.  But  I  think  it  ought  not  to  be  the 
nature  of  a  horse  employed  to  draw  a  public 
vehicle  to  kick.  Proof  having  been  given 
that  the  horse  in  question  had  misconducted 
itself  in  the  way  charged,  tbe  burden  of 
showing  that  he  was  not  habitually  a  kicker, 
or  something  to  account  for  his  having  kick- 
ed on  this  particular  occasion,  lay  on  the  de- 
fendants. The  mere  fact  of  his  having  kick- 
ed out  was,  I  should  say,  prima  fade  evi- 
dence for  tbe  jury."  In  the  present  case, 
the  fact  that  the  horses  ran  and  kicked,  and 
the  driver  was  unable  to  control  them,  under 
the  circumstances  disclosed,  tended  to  show 
that  tbe  defendant,  in  disregard  of  its  duty, 
had  provided  wild  and  tmsafe  horses,  and  a 
careless  and  incompetent  driver,  as  charged, 
and  cost  the  onus  upon  tbe  defendant  of 
showing  that  such  horses  were  not  habitually 
unsafe  or  immanageable,  or  tbe  driver  negli- 
gent or  incompetent,  or  something  to  ac- 
count for  tbe  running  and  kicking  of  the 
horses,  or  tbe  Inability  of  the  driver  to  con- 
trol them,  on  this  particular  occasion.  In 
Roberts  v.  Johnson,  68  N.  Y.  616,  tbe  evidence 
tended  to  show  that,  while  the  plaintiff  was 
getting  out  of  the  omnibus,  tbe  horses  start- 
ed, whereby  plaintiff  was  violently  thrown 
upon  the  ground,  and  injured.  Grover,  J., 
said:  "This  showed,  prima  fade,  either  that 
tbe  horses  were  unsuitable  for  such  service, 
or  the  driver  incompetent  or  negligent  in  tbe 
performance  of  his  duty.  If  the  atai'ting  of 
tbe  horses  was  attributable  to  some  other 
cause,  for  which  tbe  defendants  were  not  re- 
sponslble^  It  was  for  them  to  show  it  This 
results  ft'om  tbe  fact  that  where  proper 
horses  and  suitable  drivers,  who  attend -to 
their  business,  are  employed,  the  horses  will 
not  start  while  passengers  are  getting  into 
and  out  of  the  stage.  If  anything  occurs, 
causing  such  start,  which  is  beyond  the  con- 
trol of  the  driver  or  proprietor,  they  can 
readUy  show  it  Such  fact  is  peculiarly  with- 
in their  knowledge,  while,  in  most  cases,  the 
persons  injured  would  be  entirely  Ignorant 
of  it."  So  here,  with  equal  reason,  the  fact 
that  the  horses  misconducted  themselves 
showed,  prima  facie,  either  that  tbe  hoi'ses 
were  wild  and  unsafe  for  such  service,  or 
that  the  driver  was  negligent  and  incompe- 
tent in  the  performance  of  his  duty;  for,  if 
the  running  and  kicldng  of  tbe  team  was  at- 
tributable to  some  other  cause,  for  which  tbe 
defendant  was  not  responsible,  it  was  for  the 
defendant  to  show  It,  as  such  matter  was  pe- 
culiarly within  its  knowledge,  and,  generally, 
without  the  knowledge  of  tbe  person  injured. 
But  there  was  other  evidence.    It  was  prov- 


ed that  tbe  horses  were  without  breediiii; 
and  that  the  pole  was  not  firmly  tutmeil 
down  by  some  appliance,  so  that  the  hmvi 
could  hold  the  carriage  back,  and  prereni  i: 
from  running  upon  them,  as  happened  wt>: 
the  team  turned  from  tbe  park  bit»  i- 
avenue,  in  passing  down  a  dedlvity  of  i  f»:  I 
or  so,  when  one  horse  got  bis  hind  leg  ovi 
tbe  trace,  and  both  horses  commenced  to  re: 
and  kick.  The  evidence  for  the  defendu' 
falls  to  account  for  tbe  horse's  getting  bis  I  .- 
over  the  trace,  but  says  that,  "in  drir.L: 
over  this  declivity,  in  some  unknown  bu: 
ner  one  horse  got  his  leg  over  the  tncf' 
The  cases  dted  by  counsel  to  tbe  effect  ia>: 
tbe  fact  that  a  horse'  becomes  unmanapdU* 
on  one  occasion  does  not  show  him  to  t< 
vicious  in  disposition  are  in  actiona  «>:• 
no  contractual  relations  existed  between  ;:- 
parties,  and  those  that  a  single  ad  ol  ikc- 
gence  by  a  servant  does  not  establish  gmt- 
incompetency  are  in  actions  where  tbe  :■■ 
latlon  of  master  and  servant  existed.  A< 
Gordon,  J.,  said:  "An  employe,  by  Vis  ot 
tract,  is  presiuued  to  mn  the  ordinary  t^* 
of  the  machinery  and  appliances  be  Is  r.- 
gaged  to  supervise  or  use.  He  Is  also  b-i 
to  a  knowledge  of  tbe  character  and  obri:  > 
defects  of  such  machinery  and  appiianN^.  -- 
well  as  the  skill  and  habits  of  bis  caserne  ^ 
A  passenger,  on  tbe  other  hand,  neitlier  <^ 
know,  nor  is  presumed  to  know,  anTthj,' 
about  these  things.  He  has  paid  his  ite- 
sage,  and  he  is  wholly  passive  in  the  biLil'. 
and  at  the  mercy,  of  the  transportaKon  oc 
pany  and  its  agents.  The  doctrine  adroci: 
ed  by  tbe  defendant's  counsel,  by  wbidi  - 
passenger  would  be  put  on  a  par  witb  i: 
employe,  will  not  do;  it  accords  neither  *'- 
rea^n  nor  precedent"  Railroad  Co.  r.  A> 
derson,  M  Pa.  St  869. 

Whether  tbe  plaintiff  was  oontribntivir 
negligent  in  Jumping  from  tbe  caniaje.  r. 
der  the  circumstances,  depends  apon  whetir; 
her  act  was  predpitate  or  rash,  or  mA  u  > 
person  of  ordinary  prudence  might  do.  T-' 
evidence  shows  that  the  plaintiff  was  ic  - 
dosed  coupe,  that  the  horses  were  rmii:--' 
and  Idddng,  and  that  the  driver,  wbo  r 
peared  to  be  frightened  and  unable  to  C'-- 
trol  them,  was  calling  exdtedly  to  the  pU '. 
tiff  and  her  daughter,  "For  God's  sake,  p:-' 
out!"  These  drcumstancca  showed  preset 
lively  that  the  negligence  of  the  defeub-' 
had  placed  the  plaintiff  In  a  situation  «t  '■ 
minent  peril.  In  such  case  the  law  dots '- 
require  of  tbe  passenger  tbe  exerdse  cf  ■ 
the  presence  of  mind  and  care  of  a  pro't' 
man;  and  if  the  plaintiff,  in  endeaToricc ' 
escape  from  such  danger,  dtber  by  ful]«»  ■ 
the  directions  of  the  driver  or  tbe  dictate 
her  own  Judgment,  acted  as  a  person  vt  ■■ 
nary  prudence  would  have  done  under  s-'- 
lar  drcumstances,  she  was  not  neglip^t  - 
Amer.  &  Eng.  Enc.  Law,  760.  Henre,  wi- 
er  she  acted  negligently  or  not  was  i  <F " 
tion  of  fact  to  be  submitted   to  Uw  ?^' 
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So,  also,  In  determining  whether  the  plaintiff 
was  negligent,  the  Jury  were  not  only  to  con- 
sider the  presumption  arising  from  the  hap- 
pening of  the  accident  and  injury,  but  all  the 
facts  and  circumstances  in  evidence. 

But  it  is  claimed  that,  as  the  plaintiff  di- 
rected the  driver  to  go  down  the  avenue,  so 
as  to  afford  her  an  opportunity  to  view  a  cer- 
tain bouse  which  was  being  erected,  she  as- 
sumed the  entire  control  of  the  driving,  and 
therefore  was  responsible  for  the  accident 
which  occurred  in  traveling  down  such  street. 
This  contention  relates  to  that  portion  of  the 
charge  in  which  the  court  said  that  "the 
plaintiff  did  not  take  the  responsibiuty  of  the 
road  being  safe,  but  left  that  to  the  driver's 
judgment."  It  is  usual  for  persons  who  hire 
a  carriage  and  driver  to  give  general  direc- 
tions as  to  places  where  they  desire  to  be 
conveyed,  and  the  driver  is  expected  to  know 
whether  the  roads  over  which  he  must  pass 
to  reach  the  places  to  which  he  is  directed  to 
go  are  suitable  and  reasonably  safe  for  pas- 
sage. The  carrier  cannot  escape  liability  for 
an  injury  caused  by  driving  a  team  over  an 
unsafe  road,  by  showing  that  the  Injured 
passenger  directed  or  expressed  a  wish  to 
travel  over  such  road.  As  the  court  said  in 
Anderson  v.  Scholey,  114  Ind.  653,  17  N.  E. 
125:  "It  Is  true,  the  driver  testified  that  he 
was  in  the  road,  pursuing  the  right  track, 
and  that  he  pulled  to  the  left,  thereby  up- 
setting the  conveyance  over  the  bank,  be- 
cause the  plaintiff  told  him  repeatedly  he 
was  too  far  to  the  right.  The  plaintiff  de- 
nies this.  However  the  fact  may  be.  It  was 
the  duty  of  the  defendants  to  supply  the 
coach  with  a  driver  who  knew  the  way  for 
himself,  and  who  would  not  be  controlled  by 
the  suggestion  of  a  passenger  on  the  inside, 
while  he  occupied  the  seat  charged  with  the 
duties  and  responsibility  of  driver."  The 
fact  .is,  that  there  is  no  evidence  that  the 
road  was  unsafe.  We  do  not  think,  there* 
fore,  that  the  evidence  was  incompetent,  or 
that  the  court  erred  in  refusing  the  nonsuit, 
or  that  there  was  error  in  the  instructions. 
It  f(dlow8  that  the  judgment  must  be  afDrm- 
ed. 


SMITH  et  al.  v.  CITY  OF  PORTLAND  et  al. 
(Supreme  Court  of  Oregon.     Jan.  29,  18D4.) 

RbVIKW — PdBLIO  IliPBOVBHBNTS — CoKTBAOT. 

1.  A  writ  of  review  does  not  bring  up  ques- 
tions as  to  the  admissibility  of  evideuce,  but 
only  questions  as  to  jurisdiction,  and  as  to  the 
correctness  of  the  judgment  on  the  ultimate 
facts  appparing  in  the  record. 

2.  A  committee  of  the  city  council,  entering 
into  a  contract  for  the  construction  of  a  sewer 
with  the  lowest  bidder,  has  no  authority  to 
change  the  terms  of  the  accepted  bid  by  inserting 
an  additional  item  therein,  in  riolation  of  an 
ordinance  requiring  all  contracts  for  public  im- 
prorement  to  be  let  to  the  lowest  bidder;  and 
the  city  council  caunot  collect  the  amount  of 
such  additional  item  from  the  abutting  owners. 

3.  The  salary  paid  by  a  city  to  the  overseer 
ef  a  public  ioiprorement,  constructed  under  con- 


tract, cannot  be  assessed  against  t&e  abutting 
owners,  where  neither  the  charter  nor  the  or- 
dinance authorizing  the  impTOvement  make  any 
provision  therefor. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; £.  D.  Shattuck,  Judge. 

Proceeding  by  A.  T.  Smith  and  others 
against  the  city  of  Portland  and  others  to  re- 
view the  action  of  the  common  council  of 
said  city  in  the  matter  of  assessments  for  the 
cost  of  constructing  a  sewer.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

J.  V.  Beach,  City  Atty.,  and  W.  H.  Adams, 
for  appellants.   John  Catlin,  for  respondents. 

MOORE,  J.  Tb\a  is  a  special  proceeding 
to  review  the  action  of  the  common-  council 
of  the  city  of  Portland  in  the  matter  of  as- 
sessments for  the  cost  of  constructing  a  sew- 
er. The  return  to  the  writ  shows  that  said 
council,  on  April  20,  1892,  passed  an  ordi- 
nance providing  for  the  time  and  manner  of 
constructing  Pwtiand  Heights  sewer,  estab- 
lishing a  sewer  district,  authorizing  the  com- 
mittee on  sewers  and  drainage  to  advertise 
for,  receive,  and  report  bids  for  its  construc- 
tion to  the  councU,  to  enter  Into  a  contract 
therefor  with  the  acc^ted  bidder,  and  ap- 
pointing assessors  to  estimate  and  report  the 
cost  to  be  assessed  to  the  several  owners  of 
the  property  in  said  district  Whereupon 
the  committee  advertised  for  sealed  proposals 
for  the  work,  to  be  completed  in  accordance 
with  the  plans  and  specifications  therefor, 
and  in  answer  thereto  five  bids  were  re- 
ceived, of  which  the  bid  of  |22,597.50,  made 
by  the  American  Bridge  &  Contract  Com- 
pany, was  the  lowest  The  commltttee  made 
its  report  recommending  that  the  contract 
be  awarded  to  the  lowest  bidder,  which  was, 
upon  motion;  adopted  by  the  councU,  and 
said  committee,  on  July  6th,  In  pursuance 
thereof,  entered  Into  a  contract  with  the 
American  Bridge  &  Contract  Company  for 
the  construction  of  said  sewer.  The  specifi- 
cations provided  for  concrete  where  neces- 
sary, but  ss  it  was  Impossible  to  tell,  In  ad- 
vance of  the  excavation  for  the  sewer,  that 
any  concrete  would  be  required,  no  estimate 
thereof  was  made  by  the  engineer,  and  no 
mention  was  made  of  It  In  the  accepted  bid, 
but,  when  the  contract  was  executed,  the 
committee  aa  sewers  and  drainage  inserted 
the  following  item,  "For  all  concrete  used, 
per  cu.  yd.,  912.00,"  and,  under  this  clause, 
$4,344.20  was  assessed  upon  the  property 
within  the  sewer  district  The  assessors  ap- 
pointed to  estimate  the  cost  of  sold  sewer 
made  a  report  of  t&e  benefits  to  be  assessed 
to  each  tract  of  land  within  the  district, 
amounting  in  the  aggregate  to  $28,310.45, 
which  report  was  adopted  by  the  council, 
and  on  December  21,  1802,  an  ordinance  de- 
claring said  assessment  directing  the  clerk 
to  enter  a  statement  thereof  in  the  docket 
of  city  liens,  and  to  publish  notice  of  said 
assessment,    was   passed.      The   sewer   was 
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completed  'according  to  contract,  and  city 
warrants,  amounting  to  $27,167.75,  were,  by 
order  of  the  council,  drawn  upon  the  fiind  to 
be  raised  by  said  assessment,  and  delivered 
to  the  contractor,  and  an  additional  charge 
of  $1,142.70  was  made  for  the  wages  of  an 
overseer  In  superintending  the  work.  That, 
on  February  14,  1893,  warrants  for  the  col- 
lection of  the  delluQuent  sewer  assessments 
were,  by  resolution  of  the  council.  Issued, 
and  delivered  to  the  chief  of  police;  and  on 
April  3d  the  plaintiffs,  whose  property  was 
liable  therefor,  commenced  this  proceeding  to 
review  the  action  of  the  council,  in  relation 
to  that  portion  of  the  assessment  In  excess 
of  the  contractor's  bid.  The  court,  at  the 
hearing,  made  findings  ui>on  all  the  facts  in 
relatlcm  -to  the  council's  proceedings.  In  the 
matter  of  the  construction  of  said  sewer, 
and,  among  others,  the  following:  "That  the 
committee  on  sewers  and  drainage  had  no 
authority  to  enter  In  the  contract  the  item, 
'For  all  concrete  used,  per  cu.  yd.,  $12.00,' 
which  amounts  to  $4,344,  and  that,  in  doing 
BO,  it  exceeded  its  authority.  That  there  is 
charged  to  said  property  the  further  sum  of 
$1,142.70,  no  part  of  which  was  included  in 
said  bid,  nor  in  said  contract,  and  the  com- 
mon council  exceeded  its  authority  in  so 
charging  the  same  to  the  property  benefited 
by  said  sewer,  and  in  attempting  to  collect 
the  sama  That  the  common  council  ex- 
ceeded its  authority  in  directing  the  auditor 
and  cleric  of  said  city  to  issue  warrants  for 
the  collection  of  $28,310.45,  or  for  any  great- 
er amount  than  the  sum  of  .$22,579.75.  That 
the  assessment  upon  the  several  tracts  or 
parcels  of  land  owned  by  the  petitioners 
should  be  reduced  In  proportion  that  $'28,- 
310.45,  the  erroneous  assessment  upon  the 
whole  property,  bears  to  what  the  true  as- 
ses-sment  should  be,  to  wit,  $22,570.75."  The 
court  rendered  a  Judgment  against  the  de- 
fendants for  the  costs  and  disbursements, 
and  annulled  and  set  aside  all  the  assess- 
ment upon  the  petitioners'  property,  in  ex- 
cess of  their  proportion  of  the  $22,579.75, 
from  which  the  defendants  appeal.  At  the 
hearing  they  offered  to  prove  that  the  plain- 
tiffs, A.  T.  Smith  and  others,  appeared  be- 
fore the  committee  on  sewers  and  drainage, 
and  requested  it  to  let  the  contract  for  con- 
crete at  the  price  agreed  upon,  without  ask- 
ing bids  therefor,  giving  as  a  reason  for  their 
rt><]ue8t  that  the  season  was  so  far  advanced 
that  further  delay  would  postpone  the  work, 
to  their  damage.  The  court  having  sustain- 
ed an  objection  to  this  offer,  the  defendants 
took  an  exception  to  said,  ruling,  which  was 
noted  and  allowed,  and  this  Is  assigned  as  er- 
ror. 

"The  authorities,"  says  Sbattuck,  J.,  "fully 
sustain  the  position  that  the  writ  of  review 
only  brings  up  the  record  of  the  inferior 
court,  and  that  the  superior  court,  upon  re- 
view, tries  the  cause  only  by  the  record,  and 
only  as  to  questions  of  jurisdiction,  and  as 
to  error  In  proceeding.    It  will  not,  on  re- 


view, try  <iae>tions  of  fact."  Dongas  Oom- 
ty  Road  Ca  ▼.  Douglas  Co.,  6  Or.  40d.  Tltis 
doctrine  was  adhered  to  by  tbe  same  leanKd 
Judges  who,  in  speaking  of  the  rule  then 
adopted,  said:  "We  adhere  to  that  mliiL: 
and  repeat  the  decision  that,  uima  a  wii:  u 
review,  under  our  statute,  the  superior  earn 
will  not  examine  the  evidence  wtaicb  ms  t«- 
fore  the  inferior  court,  nor  try  a  new  qua- 
tion  of  fact,  but  will  review  the  ded^n  d 
the  court  b^ow  only  upon  the  ultimate  (; » 
appearing  in  the  record."  Id.,  6  Or.  if. 
Courts  will  not  examine  tbe  evidenoe,  in  csci 
cases,  when  in  the  record,  to  detcnxi; 
whether  questionB  of  fact  have  been  pro(<s- 
ly  decided.  It  is  only  when  tbere  is  la  » 
tire  absence  of  proof,  on  some  material  !i.: 
found,  that  the  finding  becomes  oroneow  3> 
a  matter  of  law.  Hyde  v.  Nelson.  11  Uidi. 
353.  If  courts  will  not  examine  the  rn 
dence,  when  in  the  record,  they  certaiii; 
will  not  examine  it  when,  as  In  this  case, : 
Is  no  part  thereof. 

Appellants  tontend  that  tbe  iiis«tlon  of  tkr 
price  for  concrete  in  the  contract  was  not  t 
Judicial,  bat  merely  a  minisrtalal,  act  of  ti^ 
c(»nmlttee,  as  was  also  the  snbeeqoent  no- 
flcation  thereof  by  the  council,  when  '> 
sewer  was  accepted,  and  warrants  dram 
and  delivered  to  the  contractor  for  li* 
amount  thereof,  and  therefore  not  subj«ct  c 
review.  The  council  of  a  city  exertises  hz~ 
latlve,  executive,  and  Judicial  powen.  Wb^ 
an  ordinance  is  passed,  it  is  an  exercise  a' 
the  legislative  power;  when  a  contract  U  f- 
tered  into,  in  pursuance  of  an  ordinance^  it :' 
executing  the  laws;  but,  when  it  determiw 
what  property  should  be  assessed,  and  ;. 
amount  of  benefits  it  has  received.  It  ex«rr> 
es  Judicial  power.  When  tbe  conndl  a$$e» 
ed  tbe  benefits  upon  the  property  within  tt>- 
sewer  district.  It  was  an  adjudication  tbit 
tbe  property  described  in  the  docket  <g  017 
liens  was  liable  fM'  the  amonnt  a8ses»>l 
and  therefore  became  a  final  JudgiL-r: 
against  it  People  v.  Supervisees  of  Lit- 
ingston  Co.,  43  Barb.  232;  People  t.  Hck^z 
65  Barb.  473;  2  Dill.  Mnn.  Corp.  |  9ai.  k- 
3.  To  entitle  a  municipal  corporation  u<  tr- 
cover  from  an  abutter  the  expense  of  a  >.'- 
improvement,  it  must  comply  ■with  all  tK.t 
tions  precedent,  whether  prescribed  by  ^^' 
ter  or  ordinance.  Id.  i  811.  Section  4  c: 
Ordinance  No.  6439,  entitled  "An  oniina: ' 
to  provide  for  the  time  and  manner  of,  u 
the  letting  of  contracts  for  improving  str^- 
and  constructing  sewers,  accepting  vert. 
drawing  warrants,  and  making  payis-."- 
therefor,"  approved  December  9,  ISOO.  aai  - 
force  in  said  city  when  said  contract  was ''. 
ecuted,  provides  that:  "As  soon  aft«r  '-■ 
time  fixed  for  receiving  bids  as  practiisK- 
the  committee  on  streets  In  case  of  sx 
improvements,  and  the  committee  on  s^-^ 
and  drainage  in  case  of  constmctln?  a  i^ 
er,  shall  open  the  same  and  -report  tbea  ~- 
gether  with  a  summary  of  tbe  several  tct^ 
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common  council  shall  award  the  contract  or 
contracts  as  the  case  may  be  to  the  lowest 
and  best  responsible  bidder  or  bidders  If  In 
its  judgment  such  bid  or  bids  be  not  imrea- 
sonable.  All  unreasonable  bids  or  bids  for 
less  than  all  of  one  class  of  work  chargeable 
to  one  block,  or  that  do  not  conform  to  the 
provisions  of  this  ordinance,  shall  be  reject- 
ed." When  the  American  Bridge  &  CSon- 
tract  Company  offered  to  construct  the  sewer 
for  $22,597.50,  the  amount  of  its  bid,  and 
this  was  accepted  by  the  council,  the  minds 
of  the  contracting  parties  met  and  agreed 
upon  the  terms,  and,  in  pursuance  thereof, 
the  committee  was  authorised  to  oiter  into 
&  contract  with  said  company.  This  made 
the  members  of  the  committee  the  agents  of 
the  council  to  execute  a  mere  ministerial  du- 
ty, and  gave  them  no  authority  to  change  Its 
terms,  and  when  they  inserted  in  the  con- 
tract the  item,  "For  all  concrete  used,  per 
cu.  yd.,  112.00,"  they  exceeded  their  authori- 
ty to  that  extent,  and  violated  ^be  provisions 
of  section  4  of  Ordinance  No.  6439,  supra,  by 
letting  the  contract  without  any  bid  for  con- 
crete. This  is  not  a  proceeding  between  the 
city  and  the  contractor,  but  is  one  between 
it  and  the  property  owners  affected  by  the 
:is!iessment,  and,  as  to  them,  it  was  not  in 
the  power  of  the  council,  under  its  ordinan- 
ces, to  make  a  contract  that  would  bind 
their  property  for  the  payment  of  concrete, 
without  a  bid  therefor,  and  hence  no  ratifi- 
cation by  the  council  could  bring  into  exist- 
ence a  powa-  it  did  not  possess  in  the  first 
instance.  1  Dill.  Mun.  Corp.  {  40,8;  Doughty 
T.  Hope,  3  Denlo,  594;  In  re  Turfler,  44 
Barb.  46. 

The  appellants  also  contend  that  the  em- 
ployment of  an  overseer  to  superintend  the 
construction  of  the  sewer  was  necessary,  and 
tliat  a  reasonable  amount  paid  one  for  that 
service  was  properly  chargeable  to  the  prop- 
erty. Section  121  of  the  city  charter  pro- 
vides that:  "The  council  shall  have  power 
to  lay  down  all  necessary  sewers  and  drains 
and  cause  the  same  to  be  assessed  on  the 
jtroperty  directly  benefited  by  such  drain  or 
sewer;  ♦  •  •  and  when  the  council  shall 
direct  the  same  to  be  assessed  on  the  prop- 
t^rty  directly  benefited,  such  expense  shall, 
iu  every  other  respect,  be  assessed  and  col- 
lected in  the  same  manner  as  is  provided  In 
f  he  casre  of  street  improvements."  The  pub- 
lished notice  of  intention  to  construct  said 
s»ewer  described  its  location,  and  informed 
]->arties  interested  that  the  council  proposed 
"to  de-signate  and  describe  the  district  bene- 
fited thereby,  and  to  assess  the  property 
>vithin  said  district  the  necessary  expense  of 
building  such  sewer,  in  accordance  with  the 
provisions  of  section  121  of  the  charter  of 
the  city  of  Portland."  Section  3  of  the  ordi- 
nance authorizing  its  construction,  passed  In 
pursuance  of  said  notice,  provides  that  "said 
sewer,  together  with  aU  manholes,  catchba- 
sins  and  branches  connected  therewith  shall 
be  paid  tot  by  the  proi>erty  benefited  by  the 


construction  of  said  sewer,  as  provided  by 
section  121  of  the  dty  charter  of  Portland." 
The  charter  nowhere  dh-ectly  provides  that 
Incidental  expenses,  not  embraced  within  the 
actual  cost  o<  a  local  improvement,  shall  be 
chargeable  to  the  property  benefited.  The 
notice  of  intention  to  constmct  said  sewer 
might  be  construed  to  include  such  expenses, 
bat  the  (nrdinanoe  passed  la  pursuance  there- 
of made  no  provision  therefor.  The  anthorl" 
ty  imder  the  charter  to  make  local  improve- 
ments is  exercised  by  ordinance,  which  must 
with  reasonable  certainty  prescribe  a  rule 
that  will  fully  guide  those  who  are  to  exe- 
cute it,  and  give  to  those  intu-ested  fair  no- 
tice of  how  and  to  what  extent  it  is  to  op- 
erate. BUiott,  Roads  &  S.  882.  The  ordi> 
nance  In  question  does  not  provide  that  the 
incidental  expenses  of  the  constroction  of  the 
sewer  shall  be  chargeable  to  the  property 
within  the  district,  nor  could  It  give  to  the 
owners  fair,  or  any,  notice  that  their  proper- 
ty would  be  burdened  by  such  expenses.  The 
enumeration  of  manhcdes,  catchbasins,  and 
branches  connected  therewith  would  seem  to 
exclude  all  other  expenses  under  the  maxim, 
"expresslo  imius  est  exdusio  alterius." 

The  assessment  of  benefits  in  excess  of  the 
contractor's  bid  having  been  made  without 
authority,  the  Judgment  Is  affirmed. 


MARTIN  V.  MAXET  et  al. 
(Supreme  Conrt  of  Montana.     Feb.  S,  1894.) 
Attachment— Lien— Waivbr— Stabs  Dbcisis. 

1.  An  attaching  creditor  does  not  waive  his 
attachment  lien  by  proceeding  to  judnmcnt  and 
execution  sale  of  the  attached  property  pend- 
iug  his  appeal  from  an  order  dissolving  his  at 
tacbment. 

2.  Where  the  supreme  court  has  entertain- 
ed the  appeal  of  an  attaching  creditor  from  an 
order  dissoivlog  the  attachment,  a  question  of 
practice  relating  to  the  regularity  of  such  appeal 
will  not  be  reviewed,  several  years  later,  by 
such  court,  on  an  appeal  by  a  Judgment  cred- 
itor in  a  subsequent  action  by  creditors'  bill 
against  the  attaching  creditor. 

Appeal  from  district  coiu-t,  Gallatin  coun- 
ty;   Frank  K.  Armstrong,  Judge. 

Creditors'  bill  by  J.  P.  Martin,  as  adminis- 
trator, against  Daniel  Maxey  and  others,  on 
judgments  against  Jacob  F.  Speith,  surviv- 
or of  the  firm  of  Speith  &  King.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Afilrmed. 

B.  P.  Cadwell,  for  appellant  luce  &  Luce^ 
for  respondents. 

HARWOOD,  3.  This  action  Is  of  kindred 
nature  with,  and  mainly  determined  by,  Ryan 
v.  Maxey,  (Just  decided  in  this  coiurt,)  35  Pac. 
516;  but  a  few  slight  distinctions  should  be 
noticed. 

Appellant  insists,  first,  that  the  attach- 
ment lien  acquired  by  attachment  of  the 
property  in  controversy  was  lost  by  taking 
out  execution,  and  selling  the  attached  prop- 
erty thereon,  while  the  appeal  from  ^^n  ^ 


Tbe  attaching  creditor  perfected  bis  appeal 
from  that  order,  and,  while  the  same  was 
pending  and  undetermined,  he  prosecuted  tbe 
action  in  which  tbe  attachment  was  issued  to 
judgment,  and  toolc  execution  on  the  lodg- 
ment, and  sold  the  attached  premises.  Ap- 
pellant insists  that  thereby  the  attachment 
was  abandoned,  but  aclmowledges  that  he 
could  find  no  cases  to  cite  in  support  of  this 
proposition;  and  we  consider  it  illogical  and 
untenable  to  contend  tliat  while  a  litigant  ap- 
peals from  an  order  dissolving  his  attach- 
ment, and  prosecutes  such  appeal  to  tbe  ef- 
fect of  reversing  the  order  appealed  from, 
because  he  also  pursues  the  attached  prop- 
erty by  execution  after  prosecuting  his  ac- 
tion to  Judgment  he  thereby  abandons  the 
attachment,  which  he  is  at  tbe  same  time 
seeking  to  uphold  and  keep  in  force  by  all 
the  means  provided  by  law  on  his  behalf. 

Secondly.  Appellant  contends  that  the  at- 
tachment in  question  failed  liecause  the  ap- 
peal from,  the  order  dissolving  It  was  not 
talien  within  five  days  after  that  order  was 
made,  as  provided  in  section  42S,  Code  Civil 
Proc.  We  Imow,  from  the  treatment  of  that 
appeal,  that  it  was  taken  from  the  order  dis- 
solving the  attachment  in  question,  and  that 
the  appellate  court  considered  that  appeal, 
and  reversed  tbe  order  dissolving  said  at- 
tachment. We  presume  therefirom  that  the 
appeal  was  taken,  as  required  by  law,  to 
keep  in  force  the  attachment.  The  contrary 
view  would  assume  that  the  court  on  that 
appeal  considered  and  determined  a  case  not 
properly  appealed  so  as  to  give  tbe  appellate 
court  Jurisdiction,  and  Its  determination  ef- 
fect upon  the  proceedings  in  question.  We 
cannot  now  review  the  question  of  practice 
raised  by  appellant  relating  to  the  regularity 
of  the  appeal  taken,  entertained,  and  deter- 
mined several  years  since,  as  reported  in  8 
Mont  494,  20  Pac<  808. 

Thirdly.  Appellant  insists  that,  although 
respondents  support  their  claim  to  tbe  prop- 
erty in  question  by  several  sherilTs  deeds  exe- 
cuted in  pursuance  of  a  sale  of  the  property 
in  question,  on  Independent  Judgments  in 
several  and  distinct  actions,  the  pm-chase  of 
those  outstanding  titles  by  respondents 
merged  them  in  that  obtained  by  him  through 
the  sale  of  the  same  property  on  execution 
on  his  Judgment,  and  Insists  that  by  reason 
of  such  merger,  if  tbe  title  founded  on  appel- 
lant's Judgment  can  l>e  found  wanting  In  any 
respect,  such  defect  taints  all  the  other  inde- 
pendent outstanding  titles  acquired  to  said 
property  by  purchase.  Appellant  asserts 
that  he  has  cited  authorities  to  support  this 
position,  but  we  think  it  doubtful,  as  there 
seems  to  be  no  reason  in  it  The  case  of 
Vantilburgh  y.  Black,  2  Mont  371,  is  against 
that  proposition,  although  in  that  case  equlta- 
tAe  titles  were  in  question,  while  here  legal  ti- 
tles are  in  question.   It  is  tmnccessary  to  de- 


quired  through  his  own  attachment  and  Judg- 
ment We  therefore  leave  tbe  point  with 
these  observations.  An  order  will  be  en- 
tered affirming  the  Judgment  of  tbe  trial 
court    Judgment  aflarmed. 

PEMBERTON,  a  J.,  concon. 


McDonald  et  ai.  t.  Montana  wood  co. 

(Supreme  Court  of  Montana.     Feb.  5,  1894.) 

Plaoer  Hinino  Claim  —  Location  and  Acqcui- 
tion — tks8pa88 — treble  damages. 

L  It  Is  not  necessary  that  »  s^arate  dis- 
covery, separate  marking  of  boundaries,  sep- 
arate recording,  and  separate  work  should  be 
made  and  performed  on  each  of  the  20  acres 
coutained  in  a  160-aore  placer  claim,  authorized 
by  Rev.  St  U.  S.  |  2330,  to  be  located  under 
one  location  by  an  assocation  of  persona. 

2.  To  recffrer  treble  damages  under  Code 
Civ.  Proc.  i  363,  plaintUT  must  prove  that  the 
cutting  of  timber  on  his  laud,  and  its  conret- 
sion  by  defendant,  were  wiuful,  wanton,  or 
malicious. 

Appeal  ftom  district  court,  Jefferson  coun- 
ty; Thomas  J.  Oalbraith,  Judge. 

Action  by  John  McDonald  and  others 
against  the  Montana  Wood  Company  for 
damages  for  trespass  in  cutting  down  and 
converting  timber  on  piaintUTs  placer  min- 
ing claim.  From  a  Judgment  for  plain tllTs, 
and  an  order  denying  a  new  trial,  defendant 
appeals.   Modified. 

Cowan  &  Parker,  for  appellant    Thomas 

Joyes,  for  respondents. 

PBMBEBTON,  O.  3.    On  the  23d  day  of 

September,  1890,  plaintifls  (being  seven  In 
number)  and  Thomas  Joyes  located  the  Land- 
lock  placer  mining  claim,  a  tract  of  ground 
in  Jefferson  county,  which  they  estimated  at 
the  time  contained  100  acres,  bat  which  af- 
terwards, by  a  survey,  was  found  to  contain 
about  76  acres.  Plaintiffs  made  but  one  dis- 
covery on  the  entire  tract  They  martted  the 
boundaries  by  blazing  a  tree  at  each  comer 
of  the  entire  tract  of  groimd,  and  designated 
each  of  said  comers  of  the  claim  by  writiiig 
with  a  pencil,  on  the  respective  biased  trees, 
the  name  of  the  claim,  and  the  comer  each 
tree  represented.  They  also  marked  a  tree 
at  the  discovery  shaft,  and  posted  a  notice  on 
the  claim.  The  notice  contained  the  names 
of  all  the  locaters,  and  a  description  of  the 
ground  claimed.  The  tract  of  land  so  lo- 
cated was  not  in  any  way  subdivided  into  20- 
acre  claims,  and  no  other  discoveries  were 
made,  or  marking  done  on  the  ground,  than 
as  stated  above.  During  the  year  1S91  plain- 
tiffs did  work  and  made  improvements  on  the 
entire  tract  of  land  to  the  amount  of  about 
$150.  The  complaint,  which  was  filed  No- 
vember 21,  1891,  charged  that  in  the  montn 
of  December,  1890,  and  at  divers  times  be- 
tween that  date  and  the  commencement  of 


this  suit,  the  defendant  knowingly,  willfully, 
and  maliciously  entered  upon  said  land  wltn- 
out  the  consent  of  plaintiffs,  and  cut  down 
and  carried  away  a  large  amount  of  trees 
and  timber  growing  tliereon,   etc.,  claiming 
actual  damages  in  the  sum  of  $3,000,  and  ask- 
ing Judgment  for  treble  damages  under  sec- 
tion 3G3,  Code  GlT.  Proc.     The  answer  denies 
the  title  of  plaintiffs,  and  all  the  material  al- 
legations of  the  complaint    The  case  was 
tried  by  the  court  with  a  jury.    The  Jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
$549.63,  as  actual  damages,  which  they  tre- 
bled, making  the  sum  of  |l,648.48,  for  which 
sum   Judgment    was    rendered      Defendant 
moved  for  new  trial.    This  motion  was  over- 
ruled.    The   defradant  appealed  from   the 
judgment,  and  the  order  refusing  a  new  trial 
The  appellant  contends  that  the  location  ot 
the  mining  claim  in  the  manner  as  above  de- 
scribed is  a  nullity,  and  conferred  upon  plain- 
tiffs no  right  or  title  to  the  Landlock  placer 
mining  claim,  or  to  the  riglit  of  possession 
thereof.      The  appellant  claims  that,  under 
the  law,  the  plaintiffs  should  have  made  a 
discovery  on  each  20-acre  tract  contained  In 
the  land  sought  to  be  located;   that  each  20- 
acre  tract  therein  contained  should  have  been 
marked  upon  the  surface  thereof,  so  that  the 
boundaries  thereof  could  have  been  readily 
traced;   that  a  separate  location  of  each  20- 
acre  tract  was  necessary  under  the  law ;  and 
that  woric  or  improvements  of  the  value  of 
$100  Should  hav«  been  done  on  each  20-aere 
tract  contained  therein,  for  the  year  1891. 
Section  2330,   Rev.  St   U.   S.,   among  other 
things,  provides:  "But  no  location  of  a  placer 
claim  made  after  the  ninth  day  of  July, 
eighteen  hundred  and  seventy,  shall  exceed 
one  hundred  and  sixty  acres  for  any  one  per- 
son or  association  of  persons."    This  statute.  . 
it  seems  to  us,  confers  the  right  upon  an  as- 
sociation of  not  less  than  eight  persons  to  lo- 
cate not  to  exceed  160  acres  in  one  claim. 
This  has  been  the  holding  and  ruling  of  the 
United  States  land  department  uniformly,  as 
far  as  we  have  been  able  to  discover;    and 
patents  have  imiformly  issued  in  such  cases 
when  there  was  a  showing  of  an  expenditure 
of  $500  In  work  or  improvements  upon  any 
part  of  the  160-acre  claim.     See  Good   Re- 
turn MIn.  Ck>.,  4  Dec.  Dep.  Int  p.  221;   also, 
Morr.    MIn.    Rights,    (7th    Ed.)    p.    134.      In 
Smelting  Co.  v.  Kemp,  IM  U.  S.  636,  Mr. 
Jnstice  Fidd, .  delivering  the  opinion  of  the 
court,  says:    "The  last  position  of  the  court 
t>elow— that  the  owner  of  contiguous  locations, 
who  seeks  a  patent,  must  present  a  separate 
application  for  each,  and  obtain  a  separate 
survey,  and  prove  that  upon  each  the  re- 
quired woiic  has  been  performed— Is  as  unten- 
able as  the  rulings  already  considered;"  and 
in  the  same  case  it  is  said:  "It  would  be  at>- 
surd  to  require  a  shaft  to  be  sunk  on  each  lo- 
cation In  a   consolidated   claim,   when   one 
«haft   would  suffice  for  all  the   locations." 
In  this  case  Just  cited,  Mr.  Justice  Field  is 
speaking  of  the  things  necessary  to  be  done 


by  an  applicant  to  obtain  a  patent  to  placer 
mining  ground.  In  no  case,  nor  In  any  rul- 
ing or  decision  of  the  United  States  land  de- 
partment, that  we  have  been  able  to  find.  Is 
it  held  to  be  necessary  that  a  separate  dis- 
covery, separate  marking  of  the  boundaries, 
separate  recording,  and  separate  work  shoulo 
be  made  and  performed  upon  each  20  acres 
contained  In  a  160-acre  placer  claim  author- 
ized to  be  located  under  one  location  by  an 
association  of  persons.  If  the  plaintiffs  In 
this  suit  had  made  such  a  discovery  on  the 
ground  in  controversy,  and  had  made  such  a 
location  thereof,  and  were  performing  such 
work  and  making  such  improvements 'there- 
on as  would  entitle  them  to  a  patent  there- 
for under  the  mining  laws  of  the  United 
States,  tl\en  they  had  such  title  and  right  to 
possession  as  would  entitle  them  to  prosecute 
this  action  for  damages  for  the  trespass  com- 
plained of. 

The  appellant  further  contends  that  the 
evidence  shows  that  the  plaintiffs  had  for- 
feited any  right  or  title  they  may  have  had 
to  the  ground  in  controversy,  by  falling  to  do 
the  required  amoimt  of  work  thereon  for  the 
year  1891.  The  evidence  in  this  case  shows 
that  work  of  the  value  of  about  $150  was 
done  for  that  year  upon  the  entire  dalm. 
If,  under  the  decisions  of  the  land  depart- 
ment and  the  tendency  of  the  adjudications 
of  the  courts,  $500  in  work  and  Improve- 
ments, on  any  part  of  a  160-acre  dalm,  or 
any  one  of  a  number  of  contiguous  claims.  Is 
sufficient  to  entitle  applicants  to  a  patent  for 
the  whole  of  such  ground  or  claims,  then,  by 
parity  of  reason.  It  would  seem  that  $100  In 
work  or  improvements  expended  or  made 
upon  such  160-acre  claim  in  any  one  year 
would  save  it  from  forfeiture.  Such  seems 
to  be  the  view  taken  by  the  land  offices,  and 
is  in  accordance  with  the  customs,  rules  and 
regulations  of  miners  In  this  Jurisdiction. 
But  in  this  case  a  forfeiture  was  not  pleaded 
by  appellant  in  Its  answer,  although  the 
court  below  permitted  evidence  of  the 
amount  of  work  done  on  said  claim  for  the 
year  1891.  There  is  no  evidence  of  a  re-en- 
try or  relocation  by  any  one  on  account  of 
failure  to  do  the  required  work,  by  plaintiffs 
on  said  ground;  nor  does  the  defendant  con- 
nect itself  with  any  outstanding  title  adverse 
to  plaintiffs,'  or  plead  any  license  or  warrant 
to  enter  upon  the  ground  in  controversy. 
We  do  not  find  anytliing  in  the  record  to  sup- 
port the  plea  of  forfeiture. 

The  appellant  contends  that  In  this  case,  if 
it  were  liable  for  actual  damages,  the  court 
below  erred  in  rendering  Judgment  for  treble 
damages.  This  suit  was  Instituted  for  dam; 
ages  for  willful  and  malicious  trespass;  but 
respondents  contend  that,  notwithstnnding 
the  complaint  charges  willful  and  malicious 
trespass,  they  are  nevertheless  entitled  to 
treble  damages,  under  section  363,  Code  Civ. 
Proc.  The  respondents  contend  that  It  was 
not  necessary,  under  said  section,  to  allege 
or  prove  malice,  wantonness,  or  evQ  design. 
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etc.  In  Endllch  on  the  Interpretation  of 
Statutes,  (section  129.)  the  author,  comment- 
ing on  similar  statntes,  says:  "Similarly, 
statutes  gMhg  punitive,  double,  or  treble 
damages  against  one  cutting  and  converting 
to  his  own  use  timber  growing  on  the  land  of 
another,  without  the  latter'a  consent,  are 
.  held  confined  to  cases  where  some  element  of 
wIHfulnees,  wantonness,  carelessness,  or  evil 
design  enters  into  the  act"  In  Gohn  v. 
Neeves,  40  Wis.  393,  the  court.  In  a  case  In- 
volving the  construction  of  a  statute  similar 
to  the  one  under  consldwatton  here,  says: 
"The  Important  question  arising  upon  the 
various  exceptions  talcen  by  defendants  Is: 
Does  the  statute  give  the  treble  damages 
when  the  conversion  is  merely  a  technical 
conversion  in  law,  as  In  the  case  before  us, 
or  was  it  only  Intended  to  apply  to  cases 
where  some  ingredient  of  willfulness,  wan- 
tonness, or  evil  design  enters  Into  the  act? 
According  to  the  view  of  the  circuit  Judge, 
the  statute  applies  to  every  case  of  the  con- 
vosion  of  logs,  timber,  or  lumber  floating  In 
any  of  the  waters  of  this  state,  or  lying  on 
the  banks  or  shores  of  such  waters,  or  on 
any  Island  where  the  same  may  have  drifted, 
and  gives  treble  damages  as  the  measure  of 
recovery.  It  seems  to  us  that  this  is  an  un- 
reasonable and  unsound  construction  of  the 
provision.  Xme,  the  language  used  is  gen- 
eral, and,  if  literally  Interpreted,  would  In- 
tiude  any  conversion.  But,  says  an  ao> 
Icnowledged  anthwity  on  this  subject,  in  In- 
terpreting a  statute  it  is  not  always  a  safe 
rule,  or  a  true  line  of  construction,  to  decide 
according  to  the  strict  letter  of  the  act,  but 
courts  will  rather  consider  what  Is  Its  fair 
meaning,  and  wUl  expound  it  dlfFerently 
from  the  letter,  in  order  to  preserve  the  In- 
tent Qui  haeret  in  Utera  haeret  in  cortic& 
Broom,  Leg.  Max.  p.  B36.  Observing  this 
rule  of  interpretation,  looking  at  the  object 
and  purpose  of  the  statute,  we  cannot  think 
it  was  Intended  to  apply  to  every  conversion 
of  this  kind  of  property,  situated  or  foimd  as 
described,  without  regard  to  the  question 
whether  the  conversion  was  wanton  and 
willful  or  not  It  is  needless  to  observe  that 
the  law  Is  highly  penal  in  lU  character.  By 
way  of  punishment  it  subjects  the  wrong- 
doer in  certain  cases  to  an  extraordinary  lia- 
bility for  the  property  of  another  appro- 
priated to  his  use.  In  some  cases  the  con- 
version may  be  merely  a  technical  one  in 
law,  arising  from  accident  mistake,  or  even 
carelessness,  without  any  evil  desdgn,  and 
where  the  damages  recoverable  at  common 
law  afford  an  adequate  compensation  to  the 
party  injured."  The  same  conclu8i<Hi  is  ar- 
'ilved  at  and  the  same  construction  placed 
upon  a  similar  statute,  in  Wallace  v.  Finch, 
24  Mich.  256.  In  Kramer  v.  Ooodlander,  98 
Fa.  St  853,  construing  a  statute  almost  iden- 
tical with  ours,  the  coui-t  say:  "Its  [the  stat- 
ute's] object  is  the  prevention  of  willful  or 
careless  cutting  of  another's  timber,  by  at 
onoe  pnnlsning  the  wrongdoer,  and  amply 


compensating  the  owner."    In  the  cue  v 
bar  the  evidence  shows  that  the  land  in  ci: 
troversy  was  located  out  in  the  wilileniai.>. 
far    away    from    human    babltatiou.   r.-' 
plaintiffs  had  to  cut  a  traU  throngb  tbe  ti 
her  to  get  to  it    Tiie  defendant  couis^ ' 
the  land  from  another  direction,  bad  to  i. 
a  trail  alsa    The  defendant  found  bat  £7.. 
evidence  that  any  of  the  land  In  the  tIqlv 
had  ever  been  claimed  by  any  person  for  r.; 
imrpose,  except  the  biasing  of  four  «r  ixi 
trees,  and  a  small  discovery  sliaft  oo  *.-• 
ground  in  oMitroversy,  as  the  wmrk  of  ftt- 
tlfto.    There  was  nothing  to  indicate  u 
anybody  actually  asserted  own«8hip  or  6- 
mlnlon  over  any  part  of  the  ooontzy  tJir.v 
about    The    drcnmstances    attending  °> 
trespass  complained  of  here  are  vastly  dif -? 
ent  trom  a  case  where  a  person  cots  ior:  i 
shade  tree   In  front  of  another's  house  « 
lot  or  enters  another's  close,  and  dajuss 
trees  or  timber  therein,   when   all  tbe  c~r 
dences  of  ownership  in  another  are  prvs'i'- 
These  are  the  acts  and  trespasses  we  *.-'.' 
are  Intended  to  be  denounced  and  poai^ 
by  our  statute.   The  evidence  In  the  case  i— 
not  support  the  contention  that  there  r- 
any  willfulness,   wantonness,   or   malice 
ness  in  the  acts  or  conduct  of  the  deteali: 
We  therefore  think  that  the  evidence  <fid  r ' 
justify  the  rendering  of  Judgment  for  titis.-  | 
damages  against  defendant  In  this  esse.  1° 
is  ordered  that  the  Judgment  of  the  court  b^  j 
low  be  modified  by  rotderins  Judgment  2  ' 
favor  of  plaintiffs,  against  tbe  defendant, '.: 
the  amount  of  actual  damages  found  by  ttf  1 
jury,  and  in  oth«  respects  tba  Judgment  * 
affirmed  as  modified. 

HABWOOD,  J.,  concurs. 


DOLAN  et  aL  v.  JOECN  DOUQLAS  CO 
(Comrt  of  Appeals  of  Colorado.      Jan.  22,  IS^ 
Salbs— False  Rbfrcscktatioss. 
Where  the  defense  to  an  actioD  for  s- 
price  of  goods  was  that  they  were  not  ts  r*- 
resented,  and  that  they  had  to   be  i^airri  - 
fore  use,  and  there  was  evidence  that  they  »• ' 
of  some  valae,  the  court  properly   gare  . 
ment  for  the  purchase  price,  less  the  ti//- 
expended  in  repairs,  on  deuCendanta'  faHar ' 
show  how  much  leas  than  the   parcbsK  :'  * 
their  value  was. 

Appeal  from  district  conrt  Anipahoe  ena 
ty. 

Action  by  the    John    Dooglas  OfMi;£? 
against  Dolan  Broa.  and  oth^v  for  the  r*  I 
of  goods  sold  and  delivered.     From  a  :3^ 
ment  for  plaintiff,  defendants   appeal   t. 
firmed. 

The  other  facts  fully  appear  In  the  (bC-  ' 
ing  statement  by  REED,  J.: 

Appellee,   by  a  traveling   nsent  *>^' ' 
appellants  plumbers'  8niK>Ues.  oonsfcit^ 
six  water  closets,  tanks,  etc    The  goods  *-* 
cheapw  in  price  than  standard  goods  jt ' 
kind.    There  was  no  wammty.    T1k»&'^ 
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iipproacb  to  It  was  the  representation  of  the 
trareling  agent:  "He  claimed  that  he  had 
a.  uioMet  that  he  considered  was  as  good  or 
superior  to  any  that  is  In  the  market,  of 
its  quality  and  kind."  "He  said  Just  as  good 
as  the  Mott  goods."  Five  of  them  were 
put  into  a  building  known  as  the  "McClel- 
land Block,"  by  the  appellants.  The  sixth 
was  received,  but  not  used,  and  Is  not  In- 
volved In  the  controversy.  Appellants  re- 
fused to  pay  for  the  goods.  Suit  was 
brought  Defendants  answered,  alleging: 
"That  the  goods  were  not  as  represented; 
that  they  required  extensive  repairs  to  make 
them  fit  for  use;  that  they  were  not  of  a 
greater  value  than  $50.  Second  def«ise: 
That  plaintiff  made  representations  about 
the  watw  closets;  that  defendants  purchased 
relying  upon  the  representations,  and  that 
the  representations  were  untrue;  and  that 
defendants  were  damaged  thereby  In  the 
sum  of  $200."  On  the  issues  so  made,  the 
2iise  was  tried  to  the  court  The  purchase 
price  appears  to  have  been  $24.50  each,  mak- 
ing an  aggregate  of  $147.00.  The  court  al- 
lowed $25  ($5  on  each  closet)  as  damages, 
ind  gave  Judgment  for  the  balance,-4122 
ind  costs.  The  only  errors  assigned  are: 
1)  "That  the  evidence  In  said  cause  is  whol- 
y  Insufficient  to  support  the  Judgment  and 
indings  of  the  court  below."  (2)  "The  Judg- 
ncnt  should  have  been  In  favor  of  the  de- 
fendants, and  against  the  plaintiff." 

John  P.  Brockway,  for  appellants.    E.  P. 
3arman,  for  appellee. 

KEED,  J.,  (after  stating  the  facts.)  It  Is 
lard  to  ascertain  upon  what  theory  the  de- 
ense  was  attempted  to  be  maintained.  The 
lurcbasers  might,  upon  examination  of  the 
roods,  have  refused  to  receive  them,  and 
escinded  the  contract  or— having,  as  in  this 
ase,  received,  used,  and  retained  the  goods 
-recoup  any  damages  sustained  by  reason 
f  breach  of  warranty  or  false  represcnta- 
lona.  No  warranty  appears  to  have  been 
lade.  The  goods  were  bought  at  low  prices, 
nd  Intended  to  be  cheap  and  ordinary. 
'be  statement  of  the  agent  "that  he  consid- 
red  them  as  good  or  superior  to  other  goods 
t  the  market  of  the  same  quality  and 
Ind,"  amounted  to  no  warranty,— merely 
Is  opinion  that  they  were  equal  to  or  su- 
ei'lor  to  others  of  the  same  cost;  and  the 
:atcinent  that  they  were  Just  as  good  as 
le  Mott  goods  must  be  taken  In  connection 
itb  the  former  qualified  statement,— that 
ley  were  equal  to  any  other  make  of  the 
ime  quality  and  kind.  The  evidence  In 
tgturd  to  the  character  of  the  Mott  goods 
as  very  limited  and  unsatisfactory,  furnish. 
g  no  basis  for  comparison.  It  showed  sev- 
aJ.  qualities  of  Mott  goods,  the  best  sell- 
g  at  $60  to  $80  each.  It  cannot  be  sup- 
>t«ed  that  either  party  expected  to  find  an 
■tide  at  $24.50  equal  to  standard  goods  at 
iO    or  $80.     Having  failed  to  rescind,   the 


purchasers  were  remitted  to  damages  for  the 
false  representations,  and  trouble  and  cost 
of  repalra,  changes,  and  alterations  in  mak- 
ing them  available  for  the  purposes  for 
which  they  were  bought  Instead  of  mak- 
ing accurate  and  definite  proof  of  damages, 
it  was  attempted  to  show,  generally,  that 
the  goods  were  of  no  value.  The  proof  fail- 
ed to  establish  the  contention,  and  the  char- 
acter of  the  evidence  was  too  desultory  and 
unsatisfactory  to  furnish  the  court  a  basis 
to  establish  the  damage,  except  in  the  sin- 
gle Instance  of  five  dollars  each  for  relining, 
which  was  allowed  by  the  court  There  was 
sufficient  evidence  on  the  part  of  both  plain- 
tiff and  defendants  to  show  the\  articles  of 
some  value;  and,  as  the  defendants  failed 
to  show  how  much  less  such  value  was  than 
the  purchase  price,  the  court  could  only 
give  Judgment  for  the  balance  after  deduct- 
ing the  items  proved  as  damages,  which  was 
done.  The  Judgment  of  the  district  court 
must  be  affirmed.    Affirmed. 


HUETT  T.  CLARK.* 

(Court  of  Appeals  of  Colorado.     Jan.  9,  1804.) 

Opinion  Evibesck— Number  of  Witsbssbs. 

1.  Where  witnesses  are  giving  their  opin- 
ions as  to  what  the  brand  on  an  animal  is,  the 
court  may  fix  the  number  of  witnesses  that  the 
parties  may  call  on  the  subject. 

2.  The  fact  that  the  court  erroneously  held 
that  a  party  had  called  the  number  of  wit- 
nesses, to  give  their  opinions  on  a  subject  to 
which  the  court  had  limited  the  parties,  is  not 
ground  for  reversal,  where  the  party's  rights 
were  abundantly  protected  by  the  witnesses 
whom  he  was  allowed  to  call. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  between  A  J.  Huett  and  Edward 
K.  Clark.  Judgment  for  Clark,  and  Huett 
appeals.     Affirmed. 

Hipp  &  Tesch,  for  appellant  Ralph  Tal- 
bot, for  appellee. 

BISSBLI3,  P.  J.  This  action  was  brought 
to  recover  a  horse  claimed  by  the  parties  to 
this  suit  It  has  evidently  engendered  a 
bitter  controversy,  which  is  not  infrequently 
the  outcome  of  a  dispute  between  two  par- 
ties as  to  the  ownership  of  an  animal.  Our 
convictions  could  be  very  briefly  expressed, 
but  out  of  deference  to  the  very  earnest  con- 
tentions of  counsel,  and  the  exceeding  inter- 
est of  the  litigants,  we  shall  notice  the  sev- 
eral propositions  which  are  assigned  as  er- 
ror. 

The  principal  argument  is  addressed  to  the 
consideration  of  the  evidence  by  which  the 
claims  of  the  respective  parties  have  been 
supported.  Counsel  insist  that  the  verdict  is 
unsupported  by  the  testimony,  is  against  Its 
weight  and  its  preponderance,  and  that  the 
verdict  discloses  such  a  bias  and 'prejudice 
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as  will  permit  an  appellate  tribunal  to  dis- 
regard what  is  ordinarily  treated  as  conclu- 
sire  on  questions  of  fact,  to  wit,  the  rerdlct 
of  a  Jury.  We  might  hare  contented  our- 
selves with  the  reannouncement  of  the  well- 
settled  doctrine  that  wherever  there  la  a  con- 
flict of  testimony,  and  there  Is  evidence  in 
the  record  which  may  fairly  be  said  to  sup- 
port the  verdict,  we  will  not  go  further  In 
our  examination.  That  we  might  be  certain 
that  the  appellant  was  without  a  Just  right 
of  complaint,  we  have  carefully  read  and 
considered  the  proofs.  At  the  outset  It  Is 
conceded  that  the  appellant's  contention  that 
the  brand  upon  the  horse  was  his,  and  that  it 
therefore  demonstrated  his  title,  finds  very 
strong  support  in  the  record.  The  similarity 
of  the  two  brands  is  so  decidedly  close  as  to 
render  a  mistake  upon  this  proposition  both 
easy  and  naturaL  Both  consist  of  the  two 
letters  D  and  A  The  appellant's  brand 
lacks  a  crossbar  In  the  A,  and  is  rounded  at 
the  top.  The  A  of  the  appellee's  brand  ends 
in  sharply-defined  lines,  and  Is  also  distln- 
guisbed  by  the  bar  necessary  to  make  a  per- 
fect letter.  The  brands  were  produced  in 
court  The  animal  was  examined  by  the 
parties  in  Interest  and  the  adherents  of  their 
respective  opinions,  and  apparently  by  disin- 
terested persons,  who  scrutinized  the  marks, 
and  expressed  their  opinion  concerning  the 
brand.  This  very  careful  examination  of 
the  testimony  has  not  served  to  satisfy  us 
that  the  Jury  were  influenced  by  bias  or  by 
prejudice,  and  that  their  verdict  is  not  well 
supported  by  the  evidence.  We  might  possi- 
bly reach  a  different  result  from  a  considera- 
tion of  the  case  as  printed;  but  this  fact 
would  not  Justify  a  conclusion,  on  our  part, 
that  the  Jury  were  without  fair  and  well- 
supported  reasons  for  their  finding.  The 
witnesses  were  before  them,  and  they  were 
better  qualified  than  we  can  possibly  be  to 
determine  what  weight  should  be  given  to 
their  varying  opinions.  We  therefore  con- 
clude that  upon  the  record  as  It  stands,  and 
under  the  force  of  the  rule  concerning  the 
effect  to  be  given  to  verdicts,  the  Judgment 
may  not  be  disturbed  by  reason  of  these 
considerations. 

During  the  progress  of  the  trial,  while  the 
parties  were  producing  witnesses  to  give 
their  opinions  concerning  the  identity  of  the 
l>runds,  and  whether  or  not  the  second  let- 
ter of  It  was  distinguished  by  a  crossbar, 
the  court  limited  the  number  of  this  class 
which  each  party  might  be  permitted  to  call. 
The  appellant  Insists  that  be  was  harmed  by 
the  rule,  and  that  the  rule  itself,  ns  laid 
down  by  the  court,  was  not  fairly  and  equita- 
bly administered.  He.  complains  that  he 
was  shut  off  before  he  was  permitted  to  call 
the  last  witness  which  he  had  a  right  to 
produce  under  the  limitation,  and  particular- 
ly because  one  of  his  experts  had  given  un- 
expected testimony  on  the  subject  It  is 
quite  possible  the  appellant's  complaint  finds 
some  basis  in  the  record;    but  we  do  not 


concelTe  that  the  action  of  the  court  li  rr 
spect  of  tbls  matter  was  so  harmful  ud  rre: 
udlclal  as  to  warrant  us  In  settinf  adde  'J:: 
Judgment  Where  the  evidence  is,  ii  .i 
nature,  of  an  exp^t  character,  and  wltnsif 
are  testifying  as  to  theh:  opinions,  aid  ir' 
giving  evidence  on  an  otherwise  cootroT?^: 
fact  which  is  an  essential  ingredient  of  y 
case,  it  seems  to  be  fairly  well  settled  ti 
the  court  may  exercise  its  discretion  in  iiz: 
the  limit  beyond  which  parties  may  not  f:  : 
accumulating  their  proofs,  "nie  trial  exr 
does  not  appear  to  have  Infringed  npoE'^- 
doctrine,  and  the  difficulty,  if  any,  ir-.. 
spring  from  the  mistake  which  tie  o.r 
committed  in  holding  that  the  limit  had )-: 
reached.  We  are  not  clear  that  this  it  at 
but  If  it  were,  the  appellants'  ligtiB  «^ 
so  abundantly  protected  by  the  Duicltif'' 
witnesses  which  be  did  call  that  this  k? 
would  scarcely  be  Justified  in  distiirbiiigi::' 
appears  to  be  a  fairly  Jnstifiable  resale  I> 
terest  reipubllcae  ut  sit  finis  liUum. 

The  only  other  complaint  concerns  tb?  i> 
tlon  of  the  court  in  admitting  and  r?;>.'- 
testimony.  We  have  carefolly  conste-: 
the  record  in  this  respect  and  readxd  - 
conclusions  tliat  the  rights  of  the  pt-t.' 
were  not  interfered  with,  nor  their  IntS" 
prejudiced  by,  what  the  court  did,  and  t 
its  rulingfs  accord  with  the  law  ol  erlde- 
in  these  particulars. 

There  is  no  error  In  the  record  wbich  v<s'~ 
permit  us  to  disturb  this  Judgment,  and : 
will  accordingly  be  affirmed.   Afllrmed. 


CHARLES  V,  VARIAX  et  aL' 
(Court  of  Appeals  of  Colorado.    Jan.  91  '^' 

EVIDESCB— Ox  ReBCTTAL. 

In  an   action  for   services  fix  ia''- 
plans  for  a  house,  defendant  baring  attrc:  - 
to  show  that  the  agreement  to  par  de^fci - 
the  acceptance  and  use  of  the  plans,  it :' 
ground  for  reversal  tliat   plaintiff  on  re'i 
was  permitted  to  show  that  the  contnct  d^. : 
make  recovery  for  the  plans  conditional  c>:  '-- 
use,  though  plaintiS  might  liave  girco  tie  <' 
dence  in  making  his  case. 

Appeal  from  district  court,  AnpaitMC- 
ty. 

Action  by  Varlan  &  Stoner  agalost  .'i- 
Q.  Charles  for  services  as  architect  J^ 
ment  for  plaintiffs,  and  defendant  aI^' 
Affirmed. 

John  R.  Smith,  for  appellant  iiw^  - 
Brown  and  Milton  H.  Smith,  for  apprii'* 

BISSELL,  P.  3.  Dorins  the  year  ISJ ' 
rian  &  Sterner,  the  appellees,  wereard^  ' 
engaged  in  the  practice  of  their  pTO->" 
in  the  dty  of  Denver.  In  the  sprin?  ;■ 
year,  John  Q.  Charles  came  to  their  ■■- 
to  engage  their  services  In  the  prepsr;':-  - 
plans  and  specifications  for  the  cmsT".' 
of  a  dwelling  house.     Sevefsl  confer!^ 
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wore  beld  between  the  architects  and 
Clmrles  and  his  wife  concerning  the  general 
cliiiracter  of  the  projected  dwelling.  These 
rcst'Ited  In  what  the  arcbitecta  claimed  was 
an  employment  to  prepare  what  was  need- 
ful for  the  purposes  of  the  contemplated 
house.  The  appellant  disputes  the  circum- 
stances and  the  terms  of  the  employment, 
and  contends  there  were  certain  limitations 
which  would  defeat  the  recovery  if  estab- 
lished. There  Is  also  a  controversy  between 
tho  parties  as  to  the  amount  which  was  to 
be  paid.  Mr.  Charles  contends  that  no  com- 
pensation was  payable,  except  In  the  event 
of  his  acceptance  of  the  plans,  which  was  to 
be  followed  by  the  construction  of  the  house, 
and  that  whatever  pay  the  architects  should 
receive  \jr&s  to  be  computed  as  a  percentage 
on  the  cost,  which  would  cover  both  the 
plans  and  the  superintendency  of  the  con- 
sn-uction.  On  the  other  band,  the  architects 
insist  that  neither  of  these  limitations  was 
pliiced  upon  the  hiring,  but  that  they  were 
employed  generally  to  prepare  the  plans,  and 
n-ere  entitled  to  compensation  based  upon 
the  reasonable  value  of  such  services,  and 
n'ere  in  no  wise  chargeable  with  a  respon- 
sibllity  growing  out  of  the  failure  to  erect 
he  building.  The  case  was  tried  to  the  court 
!\'lthout  the  Intervention  of  a  Jury,  and  the 
ircliitects  got  Judgment  for  $300,  from  which 
tir.  Charles  appeals. 

Substantially,  there  are  only  three  errors 
asLsted  upon  by  the  appellant  in  his  briefs, 
nd  to  us  none  of  them  seem  to  be  well  laid. 
L  very  learned  argument  has  been  filed  in 
laintenance  of  the  proposition  that  wher- 
ver  an  action  is  brought  under  the  Code, 
nd  the  plaintiff  declares  In  the  old  and  well- 
nowu  form  of  the  common  counts  to  re- 
iver the  value  of  services  performed  under 
contract,  he  can  only  recover  upon  proof 
r  performance  of  the  contract  as  an  entire- 
',  and  he  may  not  have  Judgment  for  the 
ilue  of  his  services  as  upon  a  Quantum 
lumit.  It  is  Insisted  that  to  permit  a  plain- 
d  to  declare  in  that  form,  and  then  to  allow 
ui  to  have  the  damages  sustained  by  reason 
'  the  breach  of  a  contract  which  he  was 
-evented  from  performing  by  the  acts  of 
e  other  party  Is  to  Justify  a  Judgment 
here  there  has  been  a  total  variance  be- 
•oen  the  pleadings  and  the  proof.  We  are 
>t  called  upon  to  settle  this  somewhat  diffi- 
It  and  troublesome  question.  Whetha: 
ch  a  variance  would  be  available  to  re- 
i-.sc  n  Judgment,  when  it  Is  possible  to  de- 
■niine  from  the  record  that  Justice  has  not 
pn  done,  need  not  be  considered.  The 
uda  mental  difficulty  with  the  argument  In 
}  present  case  is  that  counsel  assume  the 
itract  to  be  an  entirety,  and  that  there  was 
failure  to  perform  according  to  Its  terms 
the  part  of  the  architects.  This  Is  not 
.'pssarily  true.  There  is  evidence  in  the 
'ord  which  tends  to  show  that  the  archi- 
ts  were  hired  to  prepare  plans  for  a  bouse 
rordin;;  to  the  general  outlines  given  by 
v.i5i'.no.G — 43 


the  contemplated  builder,  and  that  there  was 
no  such  limitation  upon  the  hiring  as  to  com- 
pel them  to  .make  plans  which  should  be 
wholly  satisfactory  to  him,  or  to  make  plans 
for  bis  inspection,  which  might  or  might  not 
be  used,  at  his  option,  in  which  event  the 
compensation  of  the  architects  might  be  de- 
pendent upon  the  performance  of  the  subse- 
quent work  by  the  employer.  Since  this  la 
true,  even  though  we  should  concede  the 
proposition  to  be  well  laid,  we  have  the  right 
to  conclude  that  the  court  found  the  contract 
to  be  as  the  architects  claimed  it,  to  wit,  an 
employment  to  prepare  plana;  for  which 
Charles  would  become  obligated,  even  though 
he  might  never  use  them,  and  the  building 
might  never  be  erected.  Under  these  circum- 
stances, there  is  no  rule  which  compels  us  to 
adopt  the  appellant's  theory,  and  then  hold 
that  there  is  a  variance  which  renders  the 
Judgment  irregular.  We  must  conclude  that 
upon  this  proposition  the  court  found  the 
facts  to  be  air  the  architects  claimed  them. 

The  appellant  also  Insists  that  some  of  the 
evidence  which  was  received  was  Inadmissi- 
ble, because  the  witness  was  permitted  to 
testify  on  the  subject  of  the  value  of  the 
services,  when  the  plaintiff  had  not  declared 
as  for  his  damages,  for  the  breach  of  a  con- 
tract. The  preceding  discussion  on  the  sub- 
ject of  variance  disposes  of  this  objection. 

Very  gi-eat  stress  Is  laid  on  the  point  that 
the  coiu-t  departed  from  the  well-settled  fm-ms 
of  practice  in  the  trial  of  cases  In  permitting 
the  plaintiffs  to  introduce,  on  their  rebuttal, 
evidence  which  tended  to  support  their  the- 
ory that  the  contract  was  one  of  a  hiring  to 
prepare  plans,  so  made,  and  In  such  terms, 
as  to  permit  them  to  recover  the  value, 
though  the  plans  were  never  used.  The  ap- 
pellant insists  that  although,  by  way  of  de- 
fense, he  attempted  to  show  the  agreement 
to  pay  was  dependent  upon  the  acceptance 
and  use  of  the  plans,  they  might  not,  by  way 
of  overcoming  his  evidence,  offer  in  support 
of  their  complaint  proof  which  might  legiti- 
mately have  been  produced  while  their  case 
was  being  made.  As  a  general  proposition, 
doubtless,  this  is  true,  and  courts 'very  sel- 
dom depart  from  this  practice,  and  rarely 
permit  parties,  when  giving  evidence  in  re- 
buttal, to  offer  that  which  ought  to  have  been 
put  in  when  they  were  making  out  their  own 
side  of  the  controversy.  Conceding  this  prop- 
osition, the  departure  from  the  practice  will 
never  be  made  an  opportunity  to  upset  a 
Judgment,  unless  it  can  be  seen  that  there 
was  a  very  great  abuse  of  the  court's  discre- 
tion in  this  matter,  and  that  the  other  side 
was  prejudiced  by  the  court's  action.  We  do 
not  remember  any  case  in  which  a  Judgment 
has  been  reversed  because  of  such  an  exer- 
cise of  discretion  on  the  part  of  the  trial 
court.  It  often  happens  in  the  trial  of  cases 
that  through  the  oversight  of  counsel,  or  by 
reason  of  an  erroneous  exercise  of  Judgment, 
they  have  failed  to  offer  important  evidence 
when  they  were  making  out  their  nase^  andi 
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haye  been  compelled  to  appeal  to  tbe  court 
for  leave  to  Introdnce  it  In  rebuttal.  Unless 
it  plainly  appears  tbat  the  ends  of  justice 
liave  manifestly  been  defeated  by  the  prac- 
tice, it  would  not  do  to  say  tbe  Judgment  can- 
not be  permitted  to  stand. 

The  only  other  error  on  which  counsel  in- 
sists is  the  one  that  is  always  urged  upon  our 
attention,— that  the  finding  is  not  supported  by 
the  evidence.  This  omnium  gatherum  is  uni- 
versally resorted  to  very  much  as  the  equity 
pleader  concludes  his  prayer  for  relief  with 
the  formal  words,  "and  for  such  other  ana 
further  rdlef."  This  is  no  groimd  for  a  re- 
versal of  the  present  Judgment  The  case 
contains  teertimony  which  fully  supports  tlie 
decision,  and,  whatever  might  be  oar  own 
conclusions  concerning  its  weight,  ae  concern- 
ing its  preponderance,  we  are  without  the 
right,  under  the  circumstances,  to  say  that 
the  court  erred  in  its  con<dnsionB.  In  cases 
of  conflict  like  this,  we  are  free  to  accept  the 
determination  of  the  trial  Judge,  and  are  nev- 
er indined  to  disturb  it 

The  foregoing  discussion  disposes  of  all  the 
erron  which  have  been  argued  by  connsel, 
or  which  can  be  legltimatdy  raised  upon  the 
record,  and,  since  the  Judgment  of  the  court 
does  no  violence  to  the  law,  as  we  conceive 
it  to  be,  we  shall  affirm  the  Judgment  Af- 
firmed. 


HAMMOND  V.  BOVEB, 
(Court  of  Appeals  of  Colorada     Jan.  22,  1894.) 
Bill  op  Exoeptions — ADTaBitTiaATioN. 
Tbe  signature  of  the  jndee  to  a  bill  of 
exceptions  must  be  attested  by  his  own  seal. 

Error  to  Otero  county  court 

Replevin  by  Mrs.  O.  Z.  Bovee  against 
George  Hammond.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Piatt  Wicks  and  A.  P.  Thompson,  for  plain- 
tiff in  error.  John  Hipp  and  Qeorge  A.  Kll- 
gore,  for  defendant  in  error. 

BISSEIXi,  P.  J.  During  the  summer  of  1891, 
Frank  Day  was  cultivating  a  farm  In  Otero 
county,  and  mortgaged  certain  of  his  growing 
crops  to  Mrs.  Bovee,  the  defendant  in  error. 
The  mortgage  matured  on  the  80th  of  No- 
vember, and  the  note  which  it  was  g^lven  to 
secure  was  not  paid  when  it  fell  due.  A  por^ 
tion  of  the  property  covered  by  the  security 
consisted  of  alfalfa  seed,  which  was  threshed, 
and  turned  over  by  Day  to  George  Ham- 
mond, the  plaintiff  in  nror,  under  some  sort 
of  a  contract  and  Hammond  held  it  when 
tbe  mortgage  matured,  and  ^Irs.  Bovee  de- 
manded the  possession.  Hammond  refused 
to  surrender,  and  Mrs.  Bovee  brought-  re- 
plevin. The  suit  was  defended  by  Ham- 
mond on  the  theory  of  a  purchase  of  this 
part  of  the  property  from  Day,  with  the  con- 
tent and  knowledge  of  the  mortgagee.  A 
good  many  questions  are  discussed  by  coun- 
sel, but  those  relied  on  relate  to  the  admis- 


sion of  tbe  note  and  mortgage  in  eridcBtt, 
and  the  giving  of  certain  instmctioiis  b;  tk 
court  None  of  the  alleged  orxits  mtnn 
ns  in  disturbing  the  Judgment  Tbe  qce- 
tloos  of  fact  were  settled  by  the  rordict  >d^ 
Tersely  to  tlie  defendant  and  the  issue  as  it 
the  validity  of  the  transfer  of  tbe  se«d  ^ 
Day  to  Hammond  was  fairly  preseDted  t; 
the  Jury  by  the  oonrt  and  tbey  fonnd  viti 
Mrs.  Bovee  on  this  proposition.  Cnda  tlie» 
drcumstanoes,  there  is  nothittg  in  tbe  c» 
to  Justify  ns  in  dlstnrbtng  the  verdict,  m 
less  some  substantial  error  was  committed 
by  the  court  in  admitting  testimony,  or  i: 
instructing  the  Jwy  as  to  the  law  appliobic 
to  the  issues.  We  are  unable  to  detenBj> 
these  questions,  since  tliere  is  no  recwd  ^ 
fore  ns  which  properly  brings  them  up  te 
review.  Whenever  it  is  desired  to  attad  i 
Jadgment  because  It  has  been  r«idei«d  w^ 
Improper  or  insufficient  testimony,  «r  be- 
cause it  is  founded  upon  the  verdict  cf  i 
Jury,  -f^o  wegre  not  sufficientty  and  accontf 
ly  instructed  as  to  the  law,  it  is  indispos!- 
ble  that  tlie  parties  who  complain  «(  siet 
mattws  shonld  preserve  the  evidence  b;  i 
bill  of  exertions,  tbat  this  court  maj  > 
able  to  see  that  the  trial  coort  d!a«garM 
tlie  rules  of  eridence,  or  failed  to  propair 
instruct  the  Jury.  It  has  been  repesM!; 
adjudloated  by  the  supreme  court  that  tben 
Is  but  one  way  to  properly  anthenticiTe  t 
bill  of  ezceptlons,  to  wit  by  the  signatm 
and  seal  of  the  Judge  who  aabscribe  ;'. 
The  Judicial  signature,  attested  by  his  on 
seal,  and  not  by  the  seal  of  the  court,  rs  i 
prerequisite  to  the  ivoper  authenticate  ft 
the  Wa  ,Morgen9on  ▼.  Milling  Co.,  11  0* 
176,  17  Pac.  513.  Many  Irregnlaritlei  i> 
such  matters  have  been  passed  on  bf  tlu'. 
tribunal,  and  the  holding  baa  been  imiforB 
in  tills  direction.  Thoe  is  no  Mil  of  aa:- 
tions  in  this  case,  authenticated  accoriii: 
to  tbe  requirements  of  the  statute  and  tta' 
decisions.  Since  this  is  true,  the  s^^ 
menta  of  error  present  no  qnestions  for  k" 
determination,  which  can  be  sefQed  iccoc^- 
ing  to  the  contentions  of  conasel.  Tlie  rc- 
ord  is  free  ftom  defects,  and  the  Jndpsttt 
has  properly  settled  the  rights  of  -the  partis 
and  it  must  accordingly  be  affirmed. 


GARDNER  t.  RESUMPTION  JUKIXG  k 

SMELTING  CO. 
(Court  of  Appeals  of  Colorado.  Jan.  9,  IS^ 
Mines  and  Minihq — Ljzss. 
Gen.  St.  1883t  Lien  Act,  I  7,  as  mk- 
cd  by  Laws  1889,  glvmg  to  persons  who  do  >C' 
on  mining  property  op«ated  by  leasees  t  -^ 
for  their  labor,  unless  the  owner  files  ftr  ni- 
ord,  "before  the  commeDoement  of  work  o- 
the  lease,"  a  notice  that  the  prop«tr  is  ^- 
worked  under  a  lease,  does  not  app^  vben  '> 
lease  was  executed  and  the  woric  pof  oniKd  i*- 
fore  the  i>asaage  of  the  act 
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judgment  for  defendant,  and  plalntlfl  ap- 
peals.    Affirmed. 

J.  M.  North,  foT  appellant.    Srxgh  Butler, 
t<x  appellee. 

BISSBLL,  P.  J.    The  determination  of  thU 
case  is    entirely  dependent    upon  the  con- 
struction of  section  7  of  the  lien  act,  as  con- 
tained in  the  General  Statutes  of  18S3,  and 
amended  in  the  Session  Laws  of  1880.    The 
mattw  is  without  Importance,  sare  foe  the 
parties  in  interest,  because  the  amendment 
through  which,  if  at  all,  the  asserted  rights 
are  derived,   was  repealed  by   Sess.   Laws 
1881,  p.  260.     This  repeal  removes  the  ne- 
cessity for  an  elaborate  discussion  of  the 
statute,  and  relieves  us  of  the  labor  of  estab- 
lishing a  carefully  prepared  precedent,  by 
which   future  contracts   can  be  controlled. 
In  1888,  the  Resumption  Company  was  the 
owner  of  the  property  on  which  the  labor 
was  performed   by   the  plaintiff,   Gardner. 
In  July  of  that  year,  the  company  made  a 
lease  and  bond  of  their  property  to  one  Ta- 
bor,  who  entered  into  possession   thereun- 
der, and  began  his  work  according  to  the 
terms  of  the  agreement     Tabor  remained 
in  possession  unUt  May,  1889,  when  he  as- 
signed all  his  Interest  in  the  contract  to  the 
Ni-Wot  Mines  Company,  Limited.    The  Mi- 
Wot  Company  appears  to  have  gone  into 
possession,  and  begun  their  worlc,  and  car- 
ried   on   the   operations   according   to   the 
scheme  of  their  organization,  and  the  terms 
of  theb  interest  in  the  property.    The  act 
of  1889,  under  which  the  plaintiff  asserts 
bis  right,  was  passed  In  the  session  of  that 
year,  but,  by  Its  terms,  took  effect  early  in 
July,  90  days  after  Its  passage,  under  the 
the  general  law.     The  particular  work,  of 
which  the  price  is  the  subject-matter  of  the 
suit,  was  performed  in  the  month  of  August 
and  subsequently  thereto.     Tbe  amended  sec- 
tion, OS  it  stood  in  the  act  of  1889,  gave 
to  persons  who  did  work  upon  mining  prop- 
erty, which  was  being  operated  by  lessees. 
or  persons  holding  title  imder  an  option  of 
purchase,  a  lien  for  their  labor,  unless  the 
owner  filed  for  record,  in  the  recorder's  of- 
fice of  the  proper  county,  "before  the  com- 
mencement of  work  under  the  lease  or  op- 
tion." a  notice  that  the  property  was  being 
-worked  under  the  terms  of  one  of  the  agree- 
ments specified  in  the  act    It  is  conceded 
tbat  no  notice  was  filed  by  the  Resumption 
CSompany;    that  the  work  was  done  by  the 
plaintiff,  according  to  his  allegations;   that 
tlie  price  was  not  paid,  and  that  the  pro- 
ceedings  for  the   enforcement  of  the  lien 
were  entirely   regular.     The  company   an- 
swered, setting  up.  generally,  the  execution 
of  the  lease  and  bond,  and  the  acts  of  the 
parties  thereunder,  substantially  presenting. 


against  the  owners  of  the  i     i 
plaintiff  demurred,  and,  frtun     i 
of  the  court  sustaining  the  (     i 
an  appeal  to  this  comrt    The 
pioparly   sustained.     There 
principle  of  law  which  woul< 
corery  by  the  plaintiff,  and 
dqtendent  for  his  remedy  up 
conferred   by  the  lien  statut 
fails  to  demonstrate  the  exi: 
remedy  thereundo',  he  must  1 
remediless.    It  is  wholly  unne( 
teurt  to  put  Itself  on  either  sic 
tion,  whether  lien  statutes  are 
of  the  common   law,  and  th    i 
strictly  construed,  or  whether  i 
ly  remedial  in  their  characte 
rights  Tapoa  a  deserving  class  < 
consequently  are  to  be  libera    ' 
to  accomplish  their  evident  pur    i 
the  phraseology  of  the  statute;    : 
era]  principles  of  statutory  con 
mlt  us   to  reach  a  conclusloi 
justify  the  action.    It  Is  a  m 
mon  learning,  as  a  general  prt   i 
a  statute  cannot  be  given  a  i   : 
feet  and  be  made  operative  tc   i 
and  interests  vested  prior  to  1 
The   construction    for   which 
contends   would   work  a  viol) 
very  well-settled  principle.     1 
the  Resumption  Company,  an 
Tabor,  and  those  of  his  assigne 
Company,  were  all  fixed  and  d  : 
the  terms  of  tiielr  contract  pri  i 
actment  of  the  statute  under  <  i 
The  lessee  took  his  estate,  sul  I 
the  terms  and  conditions  of  tl  i 
between  the  parties,  and  the  '. 
with  bis  possession  and  title,  c 
right  on  the  part  of  the  lessee 
reversion,    save   under   and    in 
with  their  convention,  and  the 
To  hold  otherwise  would  be  to 
estate  of  the  reversioner  to  dl 
the  acts  of  the  lessee,  to  whici 
had  neither  impliedly  nor  expre 
ed.    But  the  language  of  the  a( 
not  permit  this   constructl«Mi. 
which  the  owner  is  required  to 
filed  before  the  commencement 
der  the  lease.     It  was  evldentl: 
for  the   owners  to  comply   wii 
since,  for  16  months  prior  to  t 
the  woik   which   is  the  snbjec 
the  suit  the  lessee  and  his  ai 
been  in  possession,  carrying  on 
operations  of  the  company.    It 
fwced  construction  to  hold  thai 
"before  the  commencement  of  wi 
<«ly  to  the  doing  of  the  part 
which  Is  the  subject-matter  of  th 
evidoit  purpose  of  the  statute  ti 
the  lease,  the  notice,  atad  the  s 


should  bare  constructlTe,  If  not  actual,  no- 
tice that  the  lease,  under  which  the  parties 
went  Into  possession,  was  subject  to  the  lim* 
itations  of  the  statute,  and  that  for  nothing 
done  under  it  could  the  property  be  held  re- 
sponsible. We  are  clearly  of  the  opinion 
that  the  statute  does  not  warrant  the  con- 
struction contended  for,  and  that,  unaer  the 
«oneeded  facts,  the  plaintiff  was  without  a 
cause  of  action.  The  Judgment  of  the  court 
t>elow  was  right,  and  will  be  affirmed. 


PBIEIi  et  al.  ▼.  PEOPLE. 
<Court  of  Appeals  of  Colorado.     Jan.  22,  1894.) 

filOBWATS  —  PRE8CBIPTION  —  KSTABLISHMBNT  BT 

Statctobt  Pkocebdi:<gs— ScprioiBKCT  or  Eti- 

•OEXCK. 

1.  The  existence  of  a  highway  by  prescrip- 
,tion  is  not  sliovn  by  evidence  of  an  indefinite 

and  indiscriminate  use  of  a  wide  extent  of  open 
prairie  and  the  Tarious  wagon  tracks  thereon 
during  the  prescriptive  period. 

2.  Where  the  records  of  a  county  have  been 
burned,  the  testimony  of  persons  who  are  snp- 
fiosed  to  have  participated  in  laying  out  a  public 
oighway  is  too  indetinite  to  establish  the  legal 
formalities  requisite  to  its  legal  existence. 

Error  to  Prowers  county  court. 

William  Friel  and  others  were  convicted  of 
«bstructlng  a  highway,  and  appeal.  Re- 
versed. 

O.  E.  Gast  and  H.  A.  Dubbs,  for  plaintiffs  In 
error.  O.  G.  Hess  and  G.  W.  Butler,  for  de- 
fendant In  error. 

BEED,  J.  Plaintiffs  In  error,  who  were 
aerrants  or  employes  of  the  Atchison,  Topeka 
A  Santa  Fe  Railroad  Ck>mpany,  while  en- 
gaged in  digging  post  holes  on  the  line  of  the 
company's  right  of  way  for  the  purpose  of 
fencing  the  same,  were  arrested.  A  crim- 
inal information  was  filed,  charging  that  they 
did  "unlawfully  damage,  interfere  with,  ob- 
struct, and  injure,  and  cause  to  be  interfered 
with,  obstructed,  and  injured,  a  certain  road 
and  highway  in  said  county."  Trial  and  con- 
viction followed,  resulting  In  Judgment  of 
fine  of  $25  against  each  party  convicted.  Er- 
ror is  prosecuted  from  such  Judgment  It  Is 
assigned  for  error:  (1)  That  the  court  denied 
the  motion  to  quash  the  information.  (2)  In 
■receiving  the  oral  evidence  of  certain  parties 
■to  establish  the  legal  existence  of  a  high- 
way. (3)  In  refusing  to  admit  In  evidence  a 
certain  plat  or  map  offered  by  the  defend- 
ants. (4,  5)  In  refusing  and  giving  Instruc- 
tions. 

It  will  not  be  necessary  to  pass  upon  the 
Srst  supposed  error.  The  Judgment  must  be 
reversed  for  failure  of  proof  to  establish  the 
legal  existence  of  a  public  road  or  highway 
at  the  point  where  the  obstructions  and  in- 
terference are  alleged  to  have  occurred.  It 
Is  Impossible  to  determine  from  the  record 
whether  the  supposed   highway   existed  by 


If  by  the  formor,  the  proof  signally  failed. 
The  proof  showed  an  Ind^nite  and  Indis- 
criminate use  of  a  wide  extent  of  country  at 
the  whim  or  caprice  of  the  traveler  dming 
the  time  necessary  to  establish  a  prescriptive 
right,  and  various  roads,  either  of  which 
might  have  been  claimed  with  equal  proivi- 
ety.  In  Warren  v.  Town  of  Jacksonville,  15 
111.  K41,  It  was  said:  "The  use  and  occupa- 
tion of  this  portion  is  only  aboat  seven  years, 
without  any  proof  of  assent  or  dissent.  It 
was  over  lands  lying  uninclosed  and  In  com- 
mon. While  so  much  land  lying  In  common 
In  this  country  remains  free  to  pnbllc  uses 
and  travel,  until  circumstances  Indnce  own- 
ers to  Inclose,  we  can  deduce  no  s^ren^th  of 
Inference  or  conclusion  from  mere  travel 
across  It  by  the  public  without  objection 
from  the  owner.  It  is  ndther  the  temper, 
disposition,  fashion,  nor  habit  of  the  people, 
nor  custom  of  the  country,  to  object  to  the 
community  enjoying  such  privilege,  until 
owners  wish  to  inclose."  In  Fox  v.  Virgin. 
11  111.  App.  513,  it  was  distinctly  declared 
that  the  public  could  acquire  no  right  to  a 
road  over  vacant  and  uninclosed  land  by  use 
alone  for  20  years.  See,  also,  Kyle  v.  Town 
of  Logan,  87  IlL  67.  It  was  shown  that  the 
county  records  of  the  county  of  Bent,  from 
which  the  county  of  Prowers  was  afterwards 
set  off,  were  burned.  Parol  proof  of  the 
laying  out  and  dedication  of  the  gronnd  in 
controversy  as  a  highway  by  the  county  au- 
thorities was  attempted.  It  is  not  necessary 
for  the  purposes  of  this  case  to  det«-mine 
what  the  evidence  should  be  to  establish  the 
existence  of  a  pnbllc  highway,  where  the 
records  were  destroyed  by  Are.  It  is  suffi- 
cient to  say  that  evidence  introduced  from 
those  who  were  supposed  to  have  participat- 
ed in  laying  it  out  was  too  indefinite  and 
imcertain  to  establish  any  legal  fwmality 
requisite  to  its  legal  existence.  It  was  shown 
by  the  evidence  that  the  Atchison,  Topeka.  & 
Santa  Fe  C!omp&ny  acquired  Its  right  of  way 
and  constructed  Its  road  some  years  pre- 
vious to  the  alleged  illegal  obstruction  by  its 
employes;  that  at  the  point  in  controversy 
its  right  of  way  had  remained  nnfenced.  and 
that  the  supposed  obstmction  and  interfer- 
ence occinred  by  the  entry  of  the  corpora- 
tion to  erect  a  fence  upon  the  line  of  its  own 
territory.  It  is  very  doubtful  If  snch  act 
would  bring  its  employes  within  the  pnrview 
of  the  statute  relied  upon.  In  section  1156.  1 
Mills'Ann.St.,(Gen.  St.  {  6S9,)  it  is  provided: 
"A  crime  or  misdemeanor  consists  in  a  vlobi- 
tion  of  a  public  law  in  the  commission  of  which 
there  shall  be  anunionor  Joint  operation  of  act 
and  intention  or  criminal  negligence^"  These 
conditions  could  hardly  be  supposed  to  ex- 
ist where  a  party  legally  inclosing  its  own 
property  erected  a  fence  in  a  wagon  track 
used  by  the  public,  on  a  very  illy-deftned  way 
of  travel  on  the  prairie,  where  there  was 
ample  room  for  both,  without  greatly  incon- 


struct  and  impede  the  public  travel.  The 
coiiTlction  and  judgment  'vrill  be  revised, 
and  the  cause  remanded.     Reversed. 


OltO  MINING  ft  MILUNQ  CO.  T.  KAISER.' 
(Court  of  Appeals  of  Colorado.  Nov.  27,  1893.) 
Oenebal  Hakaoer— Soopb  or  Emtlotiiint— Li- 

ABIUTT  or  Ck>BF0SATI01l. 

The  general  manager  of  a  mining  and 
reduction  company  employed  men  to  open  a 
mine  of  his  own,  and  to  constmct  a  wagon 
road  and  ore  chute  from  such  mine  to  the  com- 
pany's reduction  mill,  transferred  miners  and 
tools  from  the  company's  mine  to  his  own,  re- 
duced bis  ore  at  the  company's  mill,  and  sold  it 
mixed  with  ore  from  the  company's  mine. 
Hdd  that,  as  he  acted  within  the  scope  of  his 
employment,  though  without  the  Icnowledge  and 
in  fraud  of  the  company,  the  company  was  lia- 
ble for  the  wages  of  men  who  were  employed 
by  him  in  the  name  of  the  company,  and  who 
believed  that  they  were  serving  the  company 
when  working  for  him. 

Appeal  from  district  court,  Sammit  county. 

Action  by  Chris  Kaiser  against  James  P. 
Welch,  J.  H.  Thompson,  the  Oro  Mining  & 
MllUng  Company,  J.  N.  Casady,  and  J.  J. 
Brown  for  work  and  labor.  From  a  judg- 
ment for  plaintlit  against  the  Oro  Mining  ft 
Milling  Company,  said  company  appeals.  Af- 
firmed. 

The  other  facts  folly  appear  In  the  follow- 
ing statement  by  RE3ED,  J.: 

Kaiser,  appellee,  brought  suit  against  James 
P.  Welch,  J.  H.  Thompson,  the  appellant,  (a 
corporation,)  J.  N.  Casady,  and  J.  J.  Brown, 
on  claim  of  his  own,  and  of  IS  others  as- 
signed to  him,  for  work  and  labor  on  the 
"LuclKy  Lode,"  claiming  a  lien  on  such  mm- 
ing  property,  and  also  judgments  against  the 
IMirties,  respectively.  Appellant  was  in  pos- 
session of,  owning,  and  operating  a  group 
of  mines,  called  the  "Oro  Mines;"  also,  own- 
ing and  operating  a  mill  In  the  immediate 
vicinity  for  the  reduction  of  the  ores,  and 
tiad  been,  some  time  priw  to  the  creation  of 
the  claims  upon  which  suit  was  brought.  J. 
N.  Casady  and  J.  J.  Brown,  residing  In  Iowa, 
were  the  owners  of  the  Lucky  lode.  James 
r.  Welch  was  the  manager  of  the  Oro  Min- 
ing &  Alllling  Company,  and  its  proper- 
ties, and  the  only  known  and  responsible 
otHcer  in  connection  with  snch  properties. 
About  March  1, 1890,  Welch,  the  manager  of 
the  Oro  mining  properties,  In  order  to  sup- 
ply more  ore  to  the  mill  and  reduction  works, 
-went  to  Iowa  and  secured  a  purchase  option, 
and  a  lease,  in  his  own  name,  from  Casady 
and  Brown,  of  the  Lucky  lode.  He  paid  $1,000, 
purchase  price  was  about  $20,000,  balance  of 
the  payments  were  to  be  made  at  subsequent 
times,  and  in  default  of  any  of  the  payments 
property  was  to  revert.    Deeds  and  papers 
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of  the  property.  Immediately  after  bis  re- 
turn, Welch  took  possession  of  the  property, 
commenced  mining  and  producing  ores  from- 
it,  had  a  wagon  road  built  for  the  transporta- 
tion of  ore,  connecting  it  with  the  Oro  mine, 
and  a  chute  made,  by  means  of  which  the- 
ore  was  delivered  at  the  mill  of  the  Oro  Com- 
pany. The  same  mining  foreman,  whose 
business  It  was  to  employ  labor,  had  charge 
of  the  mining  on  both  mines,  and  miners 
and  employes  were  changed  by  the  foreman 
from  one  mine  to  the  other,  to  suit  his  con- 
venience, or  the  exigencies  of  the  occaslon;- 
In  June  or  July,  Welch  was  removed  as  man- 
ager, and  left  the  country,  and  Thompson 
succeeded  him  as  manager  of  the  Oro  Com- 
pany.  At  the  time  of  Welch's  redrementr 
there  was  due  laborers,  for  work  on  the 
Lucky  mine,  some  $1,700  to  $2,000.  Welch  • 
having  made  default  in  l>is  payments  under 
the  contract  with  Casady  and  Brown,  the 
property  reverted.  After  Thompson  I)ecame 
manager,  work  was  not  prosecuted  ui>on  the- 
Lucky  lode,  and  debts  contracted  by  Welch 
in  the  prosecution  of  work  on  the  lode  were- 
repudiated  by  him.  as  not  being  the  debts 
of  the  company,  but  individual  debts  of 
Welch.  Welch  left  the  country,  as  c]aimed< 
by  the  company.  Indebted  to  it  in  the  snm< 
of  eight  or  nine  thousand  dollars.  No  serv- 
ice was  liad  upon  him,  he  was  not  accessible 
at  the  time  of  the  trial,  and  his  evidence  was 
not  obtained.  The  case  was  tried  by  a  jury, 
resulting  in  a  money  judgment  against  the 
Oro  Company  for  $2,044.29,  and  in  favor  of 
the  other  defendants, — consequently  no  judg- 
ment for  a  Uen  upon  the  property.  Several' 
OTors  are  assigned,  a  part  on  the  admitting: 
and  rejecting  of  testimony;  the  principal  er- 
rors relied  upon  being  that  the  court  erred' 
in  granting  the  judgment,  because  the  con- 
tract of  Welch,  and  his  operations  upon  the- 
Lucky  mine,  were  his  own  Individually,  and 
not  those  of  the  defendant,  the  Oro  Company. 
The  giving  of  the  following  instruction  by 
the  court  is  assigned  as  error:  "If  you  find 
from  the  evidence  that  the  Lucky  mine  was 
being  worked  Individually  and  solely  for  the 
benefit  and  profit  of  James  P.  Welch,  not- 
withstanding that  fact,  if  you  further  find- 
from  the  evidence  that  be  was  the  general 
manager  of  the  Oro  Mining  and  Milling  Com- 
pany, and  employed  men  as  such  general 
manager,  in  the  name  of  the  company,  al- 
though he  may  liave  set  them  to  work  on 
the  Lucky  mine,  and  in  and  about  the  per- 
formance of  his  own  Individual  business^ 
still,  the  company  would  be  liable  to  the 
men  so  employed,  unless  the  men  themselves, 
when  employed,  or  while  rendering  the  serv- 
ices, knew  that  they  were  not  working  for 
the  company,  as  a  matter  of  fact,  but  were 
rendering  the  services  for  Mr.  Welch,  indi- 
vidually.   The  general  manager  of  a  mining 
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company  has  the  power  to  employ  men,  and 
has  the  power  to  direct  where  those  men 
shall  work,  and  It  Is  Immaterial,  so  far  as 
the  company  Is  concerned,  whwe  they  are 
directed  to  work.  He  may  set  them  to  work 
at  business  seimrate  and  apart  from  the  busi- 
ness of  the  company,  if  such  work  is  In  the 
line  of  the  business  of  the  company,  If  the 
men  are  not  aware  such  is  the  fact,  but  per- 
form their  services,  believing  they  are  ren- 
dering their  services  toe  the  company;  and, 
therefore,  If  you  find  from  the  evidence  that 
be  was  general  manager,  and  so  employed 
the  men  in  the  name  of  the  company,  and 
that  the  men  honestly,  without  notice,  be- 
lieved that  th^  were  performing  their  serv- 
ices for  the  company,  the  company  is  bound 
by  that  employment,  and  cannot  escape  lia- 
bility by  saying  their  general  manager  per- 
petrated a  toiud,  or  entered  into  a  contract 
not  in  their  behalf,  but  for  his  Individual 
benefit  It  Ifl  the  pTindpal's  duty  to  know 
•what  the  agent  or  general  manager  does, 
and  they  are  liable  for  all  acts  of  their  agent, 
performed  within  the  genoal  scope  of  his 
employment  as  manager." 

Pattlson,  Edsall  &  Hobson  and  B.  B.  Whlt- 
ted,  for  appellant.  C.  A.  Wilkin,  for  appel- 
lee. 

RBBD,  J.,  (after  stating  the  facts.)  The 
errors  assigned  upon  the  admission  of  testi- 
mony do  not  appear  to  be  urged  or  to  be  re- 
lied upon  in  argument.  The  ruling  of  the 
court  may  be  liable  to  technical  crlttdsm, 
but  no  serious  errors,  saffldait  to  warrant  ex- 
tended examination,  or  the  reversal  of  (he 
Judgment,  ooearred.  The  supposed  lack  of 
evidence  to  establish  the  respective  claims  of 
the  ditFerent  laborers  will  not  be  regarded. 
It  clearly  appears  that  sabwdlnates  under 
Welch  were  required  to,  and  did,  keep  time 
books,  and  sncfa  time  books  were  put  in  evi- 
dence, and  proof  of  the  respective  claims, 
satisfactory  to  the  Jury,  was  made,  nor  were 
the  claims  controverted,  or  any  attempt  made 
to  reduce  them,  by  proof  of  payments  or 
otherwise.  In  the  trial  of  the  case,  as  In 
the  arguments  of  counsel,  the  defense  was 
put  upon  the  broad  ground  that,  under  the 
facts  as  shown  by  the  evidence,  Welch,  the 
general  manager,  could  not  render  his  com- 
pany liable  for  any  debts  contracted  by 
him  In  prosecuting  work  upon  the  Lucky 
lode.  All  questions  tn  regard  to  Welch's 
purchase,  or  contract  to  purchase,  and  his 
lease  of  the  mine  on  behalf  of  his  company, 
may  be  eliminated  from  the  discussion.  It 
cannot  be  successfully  claimed  that  Welch, 
as  general  manager  of  the  affairs  of  the  com- 
pany, had,  by  virtue  of  his  ofRce,  authority 
to  bind  bis  company  by  purchase  or  lease  of 
real  property,  either  in  his  own  name,  or  in 
the  name  of  the  company,  without  special 
authority.  In  detenntulng  the  rights  of  the 
laborers  employed,  it  Is  unimportant  in  whom 
the  title  to  the  pit^erty  was,  or  whether  pur- 


chased or  leased  by  the  Oro  Compaiv  ': 
Welch,  or  whether  by  either.  Otha  eoasi 
erations  and  facts  must  controL  Welcb  n< 
the  undisputed  manager  of  the  compii; 
was  the  only  responsible  party  In  cbaip'' 
the  business  of  the  corporation.  The  tni' 
ness  of  the  company  was  the  xniniiiK  *Bi  p- 
ductlon  of  ores.  For  the  latter  busiue«. ':: 
had  Its  own  mills  In  the  inamediate  ridxr; 
of  Its  mines,  was  taking  ores  from  its  it.i  \ 
and  reducing  them  at  the  mllla.  Both  I  :.'• 
of  bosinesa  were  nnder  the  control  of  ^&^ 
aa  manager.  The  mining  of  ores,  thcltlaU 
Ing  and  delivery,  the  employment  of  men  z 
each  and  every  department,  and  the  tanU.- 
ing  of  necessary  supplies,  were  clearlj-  z- 
ddental  to,  and  wltUn,  his  anthoritr.  N< 
question  can  arise  on  this  proposition.  ::- 
within  these  lines  and  the  scope  of  his  ti- 
thorlty,  debts  contracted  by  him  iroiUd '' 
the  debts  of  the  company.  In  his  capeci? 
of  manager  of  the  mill,  it  -would.  ccrtaiEi?- 
be  his  duty  to  supply  it  with  ore,  if  araCat'.: 
These  duties,  and  his  authority  In  the  prK- 
ises,  are  so  elementary,  and  ao  wdl  ecai- 
lished,  no  authority  Is  needed  In  their  sue- 
port  Apparently  In  the  discharge  of  -• 
duty  aa  manager,  toe  the  purpose  of  pr  i. 
more  ore  for  the  mill,  he  commenced  ait- 
ore  upon  the  Lucky  lode,  constrocted  a  nM- 
and  built  a  chute,  employed  men.  toct  i 
portl<Mi  of  the  moi  and  tools  from  the  as.- 
pony's  mine,  and  transferred  them  to  '>t- 
Ludcy,  the  ore  was  taken  to  and  redondr 
the  company's  mill,  and  shipped  and  mM  t 
,  smelters,  mixed  with  the  ore  from  the  «xf^ 
ny'fl  mine,  and,  as  far  as  sbown,  the  pn- 
oeeds  applied  to  the  wants  of  the  conpiv 
It  is  shown  by  the  evidence  that  on  wnr. 
occasions,  Welch,  when  asked  by  la})ort.-» 
who  was  responsible  for  the  paynest »' 
wages  on  the  Lucky  lode,  Inf  onned  tbe  pt*' 
ties  that  they  need  have  no  fears,  da: 
was  Just  the  same  aa  bef<H*e,  and  tbtt  tr 
Oro  Company  was  responsible,  and  itoed  ^ 
hind  the  whole  thing,  and  paid  tbe  ms* 
The  evidence  shows  that  time  bo<A8  ter  It- 
bor  upon  the  Oro  mine  and  tlie  Lodr  dy 
were  kept  separate  and  distinct,  tint  xc- 
ments  of  both,  when  made,  were  ma^  ^ 
the  same  manner,  by  the  checks  of  Wck-  * 
manager,  and  that,  in  two  ve  three  inataBCA 
the  amounts  doe  indlvidnala  for  lalw  !^ 
supplies  on  the  Lucky  lode,  and  for  the  scr 
on  the  Oro  mine;  were  oonscdldated.  tai.  <> 
check  made  embradng  both  payments,  is- 
Law  Diet  defines  a  manager  to  be  "tlie  r^ 
son  who  really  has  the  most  sraeral  cob'- 
over  the  afCairs  of  a  corporatloa,  ami  <^ 
has  knowledge  of  all  its  business  and  pr ' 
erty,  and  who  can  act,  in  emergenees-  ' 
his  own  responsibility.  He  may  be  a-^^- 
ered  as  the  principal  officer."  'TTie  '■' 
t»m  implies  a  general  supervteloo  of  - 
affairs  of  the  corporation.  In  all  its  d(^' 
maats."  Bpangier  v.  Butterfidd.  6  0 
356;   Manufactturing  Co.  v.  Lawsoa  57  ^- 

404,  15  N.  W.  89&  ^  •'He  most  be  cav»'- 
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the  principal  officer  to  whom  is  ddegated 
the  entire  control  and  manaeement  of  the 
corporate  property,  aa  far  as  operating  the 
same  ia  concerned.    •    •   •   In  the  absence 
of  defined   powers,   the  powers  incident  to 
the  office  and   employment   would   embrace 
that  of  employing  the  necessary  labor,  open- 
ing, dereloping,  and  protecting  the  mine,  the 
purchasing   »    *   •  of   necessary   tools  and 
supplies,  and  mining  and  selling  tbe  ore,  with 
power  to  bind  the  corporation  tor  bills  nec- 
essarily   contracted   in   the  prosecution    of 
the   work.    •    •    •   Other   parties,   in  deal- 
ing with  tbe  corporation,  hare  a  right  to  as- 
sume, and  act  upon  tbe  presumption,  that  .ill 
the  powers  pertainmg  to  the  office,  generally, 
are  possessed  by  the  indlrldnal  In  question, 
unless    notified    of    restrictions    and    limita- 
tions." Robert  E.  Lee  SUrer  Min.  Co.  y.  Omaha 
&  Grant,  etc..  Refining  Co.,  16  Colo.  118,  26 
Pac.  326.    It  is  contended  that  the  acts  of 
Welch  were  unknown  to,  and  a  fraud  upon, 
his  company.     Admitting  It,  how  could  his 
employes   be  aftected   by   It?    The  employ- 
ment was  directly  in  the  line  of  his  author- 
ity.    Employes   were  not   required,   nor  ex- 
pected, to  Investigate  the  title,  and  ascertain 
the  tenure  by  which  the  property  was  held, 
and,  had  they  known  the  holding  was  In  the 
name   of    Welch,    snch    information,    alone, 
would  not  affect  the  liability.     The  knowl- 
edge of  the  g^ieral  manager  is  imputed  to 
his  corporation.    The  knowledge  of  a  man- 
ager is,  in  respect  to  others,  the  knowledge 
of  the  company.    In  Little  Pittsburg  Con. 
Min.  Co.  T.  Little  Chief  Con.  Min.  Co.,  11 
Colo.  223^  17  Pac.  760,  it  is  said:    "A  prin- 
cipal ia  bound  to  know  what  his  agent  does, 
in  the  course  of  his  employment,  and  par- 
ticularly so,  when  the  profits  of  the  conduct 
of  such  ageflt  go  in  the  pockets  of  the  prin- 
cipal."    This  is  in  harmony  with  the  general 
[aw  of  the  subject.     Had  employes  known 
:be  title  to  the  property  and  right  to  mine 
evas  in  Welch,  and  not  hi  the  corporation, 
:liey    might   reasonably   suppose    from   the 
course  of  business,  it  was  by  design,  and 
ivlth  fuU  knowledge.    They  were  never  in- 
'ormed  that  It  was  a  distinct  and  separate 
•nterprise.    As  far  as  shown  by  the  evidence, 
be  only  information  was  obtained  directly 
com  Welch,  to  the  effect  that  the  work  was 
>eing  prosecijLted  by  the  company,  and  it  was 
^sponsible  for  it     These  statements,  made 
.y  blm,  were,  in  legal  effect,  those  of  the 
ompany.     It  is  not  shown  whether  the  mln- 
ag  upon  the  Ludiy  was  profitable  or  di»- 
strous,  presumably  the  latter.   Imputing,  as 
tie  law  does,  the  Icnowledge  of  the  manager 
>    the  company,  we  find   it  operating  the 
line  for  some  months,  and,  according  to  Its 
aoory,  occupying  the  equivocal  position  of 
eing  able  to  affirm  tbe  acts  of  the  agent  if 
roflts    resulted,    and    to   disaffirm    If   dlsas- 
-ous.     Such  positions  are  not  tolerated  In 
!.-<▼.     It  was  only  aft»  Welch's  connection 
Itb   tbe  company  ceased,  and  he  had  left 
i«  cooDitry,  that  his  sucoesaors  attempted  to 


repndlats  his  tranaactionB  In  tbe  premise. 
In  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Nat  Bank,  2  Colo.  24S,  the  leading  case  up- 
on this  branch  of  law  In  this  state,  it  was 
said:  "If  an  officer  of  a  corporation  is  al- 
lowed to  exercise  general  authority  In  re- 
spect to  the  business  of  the  corporation,  or  a 
particular  branch  of  it,  for  a  considerable 
time,  in  other  words,  If  he  is  held  out  to  the 
world  as  having  authority  in  the  premises, 
the  corporation  is  bound  by  his  acts,  in  the 
same  manner  as  if  the  authority  were  ex- 
pressly granted."  The  same  doctrine  Is  de- 
clared in  Commercial  Mut  Marine  Ins.  do. 
y.  Union  Mut  Ins.  Co.,  19  How.  322;  Pey- 
ton T.  St  Thomas'  Hospital,  3  Oar.  &  P.  363; 
Railroad  Co.  v.  Coleman,  18  in.  298;  Railroad 
Co.  v.  Dalby,  19  IlL  375;  Dougherty  v.  Hun- 
ter, 64  Pa.  St  382;  Allegheny  City  v.  Mc- 
Clurkan,  14  Pa.  St  81;  OU  Co.  v.  Gilson,  68 
Pa.  St  150.  This  case  is  readily  dlstingiilah- 
able  from  tbe  case  of  Mining  Co.  v.  Fraser, 
2  Colo.  App.  14,  29  Pac.  667,  relied  upon  by* 
counsel  for  the  reversal  of  the  judgment  In 
this,  the  debts  were  contracted  clearly  with- 
in the  well-defined  authority  of  the  manager. 
In  the  line  of  his  duty,  which  was  tbe  pros- 
ecution of  the  business  of  the  compny.  In 
that,  the  purchasing  of  a  reduction  plant  of 
machinery  for  the  company  was  not  in  the 
defined  limits  of  his  authority,  and,  in  order 
to  Mnd  the  company  for  debts  so  contracted, 
proof  of  special  authority,  aside  from  that 
Incident  to  his  position  of  general  agent  or 
manager,  must  be  shown.  The  Instructioa 
(No.  13)  has  been  ably  and  vigorously  as- 
sailed by  counsel  in  argument  A  careful 
and  patient  examination  of  It,  In  tbe  light 
of  tbe  authorities,  and  the  principles  of  law 
stated  above,  fails  to  show  it  faulty  or  er- 
roneous. It  appears  to  be  &  plain,  dear,  and 
Intelligible  statement  of  the  well-established 
principles  of  law  controlling  the  case.  The 
questions  of  fact,  and  of  the  Imowledge  of 
the  employes,  were  submitted  to  the  Jury  I9 
plain  and  immlstakable  language,  and  were 
found  against  the  appellant,  and  such  find- 
ings appear  to  have  been  warranted  by  the 
evidence.  The  law  given,  as  applicable  to 
such  a  finding  of  facts,  as  shown  by  tbe 
foregoing  discussion,  and  authorities  dted, 
was  an  enunciation  of  well-established  prin- 
ciples.   Tbe  Judgment  must  be  afilrmed. 


DALLBMAND  et  al.  v.  MANNON. 
(Court  of  Appeals  of  Colomdo.     Jan.  22,  1894.) 

PUBLia  LiKDS  —  KkOOKD  of  RiCBTVBR'S  CEKTin- 

CATE— Homestead  in  Undivided  Estatb— "Rb- 
CORDRD  Title"— Abandosmbkt — Lease. 

1.  The  receiver's  certificate  of  the  entry  and 
purchase  of  the  land  described  therein  is  evi- 
dence of  title  In  the  person  making  the  pur" 
chaae,  (Gen.  St  1883,  §  1310,)  and  as  such  is 
entitled  to  record  under  section  215,  which  pro- 
vides for  the  recording  of  "all  deeds,  convey- 
ancea,  and  agreements  in  writing  oft  ^er  affecti 
ias  tiU«  to,  real  estate."       gifeod  by  V^OOg le 


efit  of  the  homestead  act  to  enter  the  word 
"Homestead"  in  the  margin  of  hi*  "recorded 
UUe." 

3.  A  deed  of  a  homestead  to  secure  a  debt 
of  the  homesteader  was  a  mortgage;  and  the 
quitclaim  deed  baclc  to  the  homesteader  on  pay- 
ment of  the  debt  was  a  release  of  the  mort- 
gage, and  not  a  part  of  the  homesteader's  "re- 
corded title,"  in  the  margin  of  which  the  word 
"Homestead"  should  be  entered. 

4.  Under  the  homestead  act,  (Gen.  St  1883, 
pp.  SSd,  540,)  which  provides  that  the  home- 
stead must  not  exceed  S2,000  in  value,  and  is 
exempt  only  while  occupied  by  the  homesteader 
and  his  family,  the  homesteader  may  sell  undi- 
vided portions  of  his  homestead,  and  may  claim 
his  homestead  in  the  undivided  residue,  as 
against  all  persons  except  his  cotenants. 

5.  The  lease  of  a  part,  or  even  the  whole, 
of  a  homestead  for  a  definite  period,  with  re- 
rersion  to  the  homesteader,  will  not  affect  his 
homestead  rights. 

Error  to  district  court,  Ouray  county. 

Action  by  Robert  Dallemand,  M.  Ober- 
fdder,  and  J.  EdofT,  as  partners  under  the 
firm  name  of  Dallemand  &  Co.,  against  P. 
O.  Hargis  and  Sam  V.  Mannon.  To  a  Judg- 
ment releasing  the  homestead  of  defendant 
Mannon  from  the  levy  of  an  attachment, 
plaintiffs  bring  error.     Affirmed. 

Story  &  Stevens,  for  plaintiffs  In  error.  £!. 
L  Stlrman,  for  defendant  In  error. 

THOMSON,  J.  On  the  29th  day  of  Jan- 
uary, 1892,  the  plaintiffs  In  error  brought 
their  action  against  P.  C.  Hargis  and  S.  V. 
Mannon,  in  which  summons  was  issued  and 
served  on  the  defendant  Mannon.  On  the 
6th  day  of  March,  1892,  a  writ  of  attachment 
was  Issued  in  the  cause,  which  was  levied 
upon  certain  real  estate  in  Ouray  county  as 
the  property  of  Mannon.  On  the  11th  day 
of  April,  1882,  Mannon  filed  his  petition  In 
the  cause,  together  with  an  affidavit  support- 
ing it,  claiming  the  land  levied  upon  as  a 
homestead,  and  praying  'its  release  from  the 
levy.  On  the  12th  day  of  April,  1892,  the 
plaintiffs  answered  the  petition.  From  the 
petition,  affidavit,  and  answer,  the  following 
facts  appear:  On  the  4th  day  of  September, 
1884,  Mannon  entered  the  tract  of  land,  of 
which  that  levied  upon  Is  a  part,  in  the 
United  States  land  office,  and  received,  in 
pursuance  of  bis  entry,  a  receiver's  duplicate 
receipt,  which,  on  the  lOth  day  of  October 
following,  he  .caused  to  be  recorded  in  the 
office  of  the  recorder  of  Ouray  county.  On 
the  6th  day  of  December,  1884,  by  an  Instru- 
ment which  was  in  form  a  deed,  but  was  In 
fact  a  mortgage,  he  conveyed  the  tract  to  one 
Begole,  to  secure  an  indebtedness  from  talm 
to  Begole  of  $1,000.  On  the  31st  day  of  May, 
188C,  he  paid  this  indebtedness,  and  received 
from  Begole  a  quitclaim  deed  for  the  proi>- 
erty.  On  January  14,  1887,  Mannon  caused 
the  word  "Homestead"  to  be  entered  of  rec- 
ord on  the  margin  of  the  record  of  the  re- 
ceiver's receipt,  which  marginal  entry  was 
signed  by  him,  and  attested  by  the  cleric 
and  recorder,   together  with  the  date  and 


maae,  Mannon  soia  ana  conveyea  to  ainer- 
ent  parties  certain  tmdlvlded  Interests  in  the 
tract,  and  made  a  lease  of  the  residue  for  a 
term  of  years,  excepting  the  dwelling  bouje 
occupied  by  him,  the  land  upon  which  it  was 
situated,  and  another  small  portion  of  the 
tract.  The  attachment  was  levied  upon  the 
Interest  remaining  In  Mannon  at  the  time  of 
the  levy,  which  was  worth  about  $500.  At 
the  time  the  homestead  record  was  made. 
Mannon  was  the  head  of  a  family,  living: 
upon  and  occupying  the  land,  and  continap<] 
to  live  upon  and  occupy  it,  together  with  his 
family,  down  to  the  time  of  the  leyy.  Oo 
the  10th  day  of  March,  1892,  Mannon  sold 
and  conveyed  his  entire  remaining  interest. 
Upon  the  bearing,  the  court  granted  the 
prayer  of  the  petitioner,  and  discharged  ihf 
attachment  levy.  This  ruling  is  assigned  for 
error. 

The  contention  of  plaintiffs  Is:  First,  thut 
a  receiver's  duplicate  receipt  Is  not  socb  an 
Instrument  as  is  authorized  by  law  to  W 
recorded;  that,  as  Mannon  had  conveyed  tli>.- 
land  to  Begole,  who  had  afterwards  rccim- 
veyed  It  to  him,  the  recording  of  the  dee<l 
from  Begole  was  the  first  legal  record  of  h:-s 
title;  that  the  homestead  entry  shonld  h.-iv» 
been  made  on  the  margin  of  the  record  of 
that  deed;  and  that,  the  entry  having  been 
made  on  the  margin  of  the  record  of  the  rt^ 
ceiver's  receipt,  it  was  a  nullity.  And. 
second,  that  the  several  conveyances,  and  th-* 
lease  made  by  him,  subsequent  to  the  record 
entry,  constitute  an  abandonment  of  the 
homestead  exemption.  A  receiver's  dupli- 
cate receipt  Is  simply  a  certificate  of  the  en- 
try and  purchase  of  the  land  it  describes, 
and  is,  by  statute,  made  evidence  of  title  In 
the  person  making  the  purchase,  bis  heirs 
and  assigns.  Gen.  St  (  1310.  Section  215 
makes  provision  for  the  recording  of  "all 
deeds,  conveyances,  and  agreements  in  writ- 
ing of,  or  affecting  title  to,  real  estate  or  any 
Interest  therein."  A  receiver's  certificate  is, 
in  effect,  an  agreement  on  the  part  of  the 
United  States  to  issue  to  the  pnrtdiaser  a 
patent  for  the  land  purchased  in  considera- 
tion of  the  purchase  price,  and  as  such 
would,  by  the  terms  of  the  section,  be  en- 
titled to  record.  The  record  of  this  certifi- 
cate would  therefore  be  the  recorded  title, 
upon  the  margin  of  which  the  word  "Home- 
stead" might  be  entered,  so  as  to  give  the 
owner  the  benefit  of  the  homestead  act. 
Where  a  party,  after  acquiring  title  to  land, 
conveys  it  in  such  manner  that  his  title  Is 
extinguished,  and  it  subsequently  returns 
to  him  by  Independent  conveyance,  if  he  then 
desires  to  avail  himself  of  the  benefits  of  the 
homestead  law.  It  Is  questionable  whether  he 
should  not  use  the  record  of  the  later  conve.v- 
ance  for  that  purpose.  The  language  of  t;..> 
statute  on  the  subject  Is  entirely  general,  and 
its  proper  construction,  with  reference  to  the 
particular  recorded   title   whldi  ahoold  be 


uon  to  Begole,  although  In  form  absolute, 
was  In  fact  but  a  mortgage,  and  possessed 
only  the  attributes  of  a  mortgage.  It  was 
given  as  security  for  a  debt.  It  was  not  a 
relinquishment  of  title,  but  an  Incumbrance 
\ipon  It.  In  like  manner  the  quitclaim  from 
Begole  back  to  Mannon  was  only  a  release 
of  the  mortgage.  Being  a  mortgage,  al- 
though in  form  a  conveyance,  until  forfeiture 
it  was  a  security  merely,  which  conferred  no 
right  of  entry  upon  the  mortgagee.  Drake 
V.  Root,  2  Olo.  685.  This  being  the  case, 
the  release  from  Begole  was  no  part  of  Han- 
non's  recorded  title,  within  the  meaning  of 
the  law;  so  that,  in  so  far  as  we  are  ad- 
vised, the  only  title  which  he  bad,  and  upon 
the  margin  of  which  he  could  make  the 
statutory  entry,  was  the  receiver's  receipt 
We  are  of  the  opinion  that  this  receipt,  as 
his  evidence  of  title,  was  properly  recorded, 
and  that  the  entry  made  by  him  on  the 
margin  of  its  record  was  a  fulfillment,  on 
his  part,  of  the  requirements  of  the  law,  and 
entitled  him  to  its  benefits. 

It  appears  that,  at  the  time  of  the  levy, 
the  only  interest  in  the  laud  which  remained 
in  Mnnnon  was  an  undivided  one-fourth,  and 
that  he  was  then  a  tenant  in  common  with 
the  persons  owning  the  other  three-fourths. 
It  is  urged  that  by  the  sale  of  the  undivided 
interests,  and  the  making  of  the  lease,  the 
homestead  exemption  was  destroyed.  If  tliis 
is  true,  it  is  because  the  acquisition  of  a 
homestead  right  in  lands  which  the  claimant 
does  not  hold  in  severalty  is  forbidden  by 
the  spirit  and  letter  of  the  statute.  Home- 
stead rights  and  exemptions  are  statutory 
creations;  but  when  we  consider  the  humane 
and  benevolent  purposes,  and  the  motives  of 
public  policy,  which  underlie  the  enactment 
of  such  statutes,  they  should  receive  a  broad 
and  liberal  Interpretation.  We  quote  the  fol- 
lowing from  the  act  concerning  homesteads: 
"Section  1.  Every  householder  in  the  state  of 
Colorado,  being  the  head  of  a  family,  shall 
be  entitled  to  a  homestead  not  exceeding  in 
value  the  sum  of  two  thousand  dollars,  ex- 
empt from  execution  and  attachment,  aris- 
ing from  any  debt,  contract  or  civil  obliga- 
tion entered  into  or  incurred  after  the  first 
day  of  Fcbraary,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight. 
Sec.  2.'  To  entitle  any  person  to  the  benefit 
of  this  act,  he  shall  cause  the  word  'Home- 
stead' to  be  entered  of  record  in  the  margin 
of  bis  recorded  title  to  the  same,  which  mar- 
{irinal  entry  shall  be  signed  by  the  owner 
making  snch  entry  and  attested  by  the  clerk 
and  recorder  of  the  county  in  which  the 
premises  in  question  are  situated,  together 
with  the  date  and  time  of  day  upon  which 
such  marginal  entry  is  so  made.  Sec  3. 
Such  homesteads  shall  only  be  exempt  as 

'Gen.  St  was.  I1S32. 


shall  be  of  the  opinion  that  any  homestead 
provided  for  in  this  act  is  of  greater  value 
than  two  thousand  dollars,  on  filing  an  afS.- 
davit  of  that  fact,  with  the  clerk  of  the  dis- 
trict court,  such  creditor  may  proceed  against 
said  homestead  as  in  ordinary  coses,  and  if 
the  said  homestead  shall  sell  for  more  than 
two  thousand  dollars  and  costs,  the  excess 
shall  be  applied  to  the  payment  of  the  de- 
mand of  such  creditor;  but  in  aU  such  cases 
the  sum  of  two  thousand  dollars,  free  of 
charge  or  expense,  shall  be  paid  to  the  owner 
of  tlie  homestead;  and  in  case  the  said  home- 
stead shall  uot  sell  for  more  than  two  thou- 
sand dollars  and  costs,  the  person  instituting 
the  proceedings  shall  pay  all  costs  of  such 
proceeding,  and  the  said  proceeding  cease 
and  not  affect  or  impair  the  rights  of  the 
owner  of  the  homestead."  Gen.  St  1883, 
pp.  6S8,  640. 

It  will  be  seen  that  the  benefits  of  the  act 
are  extended  to  every  householder,  being  the 
head  of  a  family,  without  qualification,  ex- 
cept as  to  value  and  occupancy.  The  home- 
stead must  not  exceed  in  value  $2,000,  and  is 
exempt  only  while  occupied  by  the  owner  or 
his  family.  As  to  the  character  or  extent  of 
his  title  the  statute  Is  entirely  silent  It 
has  been  repeatedly,  and,  in  so  far  as  we 
loiow,  uniformly,  held  that  an  ownership  in 
fee  Is  not  essential;  that  an  equitable  title,  a 
lease  for  a  term  of  years,  or  any  title  which 
may  be  the  subject  of  levy  and  sale  may  also 
be  the  subject  of  a  homestead  claim;  and, 
on  principle,  in  the  absence  of  statutory  limi- 
tation, we  are  unable  to  see  why,  as  against 
any  person  except  the  cotenants,  an  exemp- 
tion may  not  be  predicated  upon  an  undivid- 
ed as  well  as  a  several  Interest,  when  the 
other  essentials  concur.  Of  course,  the 
claimant  cannot  set  up  bis  homestead  as 
against  his  cotenants;  but,  if  they  are  sat- 
isfied, what  right  have  third  parties  to  com- 
plain? 

There  is  a  line  of  authorities  holding  that 
a  homestead  exemption  can  be  claimed  only 
in  case  of  sole  ownership  of  the  land;  but 
we  think  it  will  be  found,  upon  an  examina- 
tion of  the  cases,  that  in  most  of  them  the 
decisions  were  controlled  by  some  peculiar 
phraseology  of  the  statutes  which  were  the 
subjects  of  construction.  The  homestead  act 
of  Wisconsin  provided  that,  when  a  levy  was 
made  upon  the  land  of  one  whose  homestead 
had  not  been  selected  and  set  apart  by 
metes  and  bounds,  he  might  then  make  the 
selection,  and  notify  the  officer  what  he  re- 
garded as  his  homestead;  and  that,  if  the 
plaintitf  In  the  execution  was  dissatisfied 
with  the  quantity  thus  selected,  the  officer 
should  cause  a  survey  to  be  made,  beginning 
at  a  point  to  be  designated  by  the  owner, 
and  set  off  the  proper  amount  in  a  compact 
form,  including  the  dwelling  bouse.  In  'NVest 
T.  Ward,  26  Wis.  579,  the  court  held,  constru- 
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ed  interest  in  real  estate,  and  that  It  would 
be  impossible  to  set  off  to  the  party  any  spe- 
cific portion  wblcli  might  not,  on  a  partition, 
fall  to  some  of  Us  cotenants.  See,  also, 
Thurston  v.  Maddoclcs,  6  Allen,  430;  Wolf 
v.  Fldfidiaci^er,  5  CaL  244;  Kellersberger  T. 
Kopp,  6  Cal.  663.  The  diCCerence  between 
the  Wisconsin  statute  and  ours  is  patent 
Our  homestead  act  does  not  fix  the  quantity 
of  land  which'  may  be  held  as  a  homestead. 
It  is  the  valne,  and  not  the  amount,  which 
is  limited;  and,  where  a  creditor  is  of  the 
opinion  that  the  value  Is  greater  than  the 
debtor's  right,  he  may,  by  taking  the  steps 
prescribed,  have  it  all  sold,  and,  if  it  brings 
more  than  $2,000,  he  will  get  the  excess;  but 
there  is  no  setting  apart  of  any  separate  por- 
tion to  the  debtor,  and  calling  that  the  ex- 
emption to  which  the  law  entitles  him.  The 
language  of  the  statute  throughout  applies 
precisely  as  well  to  an  undivided  as  to  a  sole 
ownership.  There  are  nowhere  any  words 
which  indicate  an  intention  on  the  i>art  of 
the  legislature  to  distinguish  between  one 
and  the  other.  It  has  never  been  disputed 
that  a  party  who  has  acquired  a  homestead 
may  sdl  integral  portions  of  it  without  im- 
pairing his  rights  in  the  residue  under  the 
statute;  and  why  may  he  not  also  sell  undi- 
vided portions  with  the  same  result?  If  any 
reason  exists,  it  certainly  does  not  appear  In 
the  act.  In  the  absence  of  any  statutory  ob- 
struction, the  courts  generally  seem  to  have 
found  no  difficulty  in  upholding  a  homestead 
claim  apon  an  undivided  estate.  Horn  v. 
Tofts,  89  N.  H.  478;  McClary  v.  Bixby,  36 
Vt  254;  Tarrant  v.  Swain,  15  Kan.  146; 
Thorn  v.  Thorn,  14  Iowa,  49. 

Ndther  would  a  lease  of  a  portion  of  the 
estate,  ac  even  of  the  whole  of  it,  of  itself 
worlc  an  abandonment  of  the  homestead. 
The  question  of  abandonment  is  very  largely 
one  of  intention.  If  Mannon  had  left  the 
premises  with  the  Intention  of  never  return- 
ing, his  homestead  rights  would  have  been 
extinguished;  but,  if  his  removal  was  tem- 
porary only,  accompanied  by  an  intention  to 
return  and  resume  possession  of  his  home- 
stead at  a  future  time,  there  would  be  no 
abandonment  Thomp.  Homest  &  Ex.  (  264 
et  seq.  And  on  the  same  principle  a  relln- 
quisbment  of  possession  to  a  tenant  for  a 
definite  period,  the  reversion  remaining  in 
the  lessor,  would  have  no  effect  upon  his 
homestead  rights.  Mannon,  although  he 
leased  a  portion  of  the  premises,  still  con- 
tinued to  reside  upon  the  property. '  It  would 
have  made  no  difference  If  he  had  not  Not- 
withstanding the  lease,  his  homestead  exemp- 
tion was  Intact  Wiggins  v.  Chance,  54  OL 
175;  Potts  v.  Davenport  79  m.  455;  Stew- 
art V.  Brand,  23  Iowa,  477. 

The  sale  of  the  homestead  subsequent  to 
the  levy  cuts  no  figure  in  the  case.  The  stat- 
ute provides  for  such  sale,  and,  if  it  was 
bona  fide  and  for  value,  (of  which  there  is  no 


the  opinicMi  that  the  judgment  rdeasing  tbe 
property  from  the  levy  was  proper,  and  It 
U  aociMrdinj^  affirmed. 


SPROAT  V.  DtmiiAND.J 

(Supreme  Court  of  Olclahoma.     Feb.  2,  1S»1) 
PcBLiG  Lands— Settlement  Rights— How  to 
Acquire- IxjcwcTiox. 

1.  A  purchase  of  the  Improvements  of  « su- 
tler on  public  lands  confers  no  settlement  riglit 
on  the  purchaser,  as  such  right  is  not  traiufrr- 
able. 

2.  A  settlement  on  land  covered  by  an  end- 
ing entry,  which  is  relinquished  as  the  result  of 
a  contest  begun  before  such  settlement,  conien 
no  settlement  right,  as  the  contestant,  b;  virtue 
of  his  contest,  is  entitled  to  a  preference  ri;i:t 
of  entry. 

3.  On  proceedings  by  a  homestead  diinut 
to  enjoin  one  claiming  adversely  to  tiim  froa 
interfering  with  his  possession,  the  court  ma;, 
on  defendant's  answer  and  cross  complaint,  k- 
join  piaintiS  from  interfering  with  defendint'i 
possession. 

4.  In  such  case  the  court  has  jurisdictioo  t« 
give  the  injunction  the  force  and  effect  of  i 
writ  of.  possession,  as  there  ia  no  adequate  ren- 
edy  at  law,  and  as  defendant  should  doc  bt 
compelled  to  wait  for  possession  pending  tt» 
settlement  of  title  in  the  land  department 

Bierer,  J.,  dissenting. 

Appeal  from  district  court,  Oklabomi 
county;   John  G.  Clark,  Judge. 

Proceedings  by  Samuel  Sproat  to  enjoin 
Otto  O.  Durland  from  interfering  with  tit 
possession  of  certain  land  claimed  by  pitiii- 
tiff  as  a  homestead.  Defendant  filed  in  an- 
swer and  cross  complaint  claiming  the  lud 
as  bis  homestead,  and  asked  that  plaintilt 
be  enjoined  from  interfering  with  his  pos- 
session. From  a  decree  for  defendant  pi<^ 
tiff  appeals.     Affirmed. 

Amos  Green  &  Son,  Harry  St  John,  anl 
J.  L.  Brown,  for  appellant  Ev^eet  A  Su- 
ford  and  W.  S.  Field,  for  appellee. 

DALE,  0.  J.  May  1,  1803.  appelant,  Sam- 
uel Sproat  applied  for  and  obtained  from  tbt 
district  judge  of  Oklahoma  county,  sittii; 
at  chambers,  a  temporary  restraining  otda 
against  the  appellee.  Otto  C.  Durland,  wtiicli 
order  restrained  said  Durland,  and  all  per- 
sons acting  under  him,  from  in  any  manner 
trespassing  upon  the  N.  B.  ^  of  sectioa 
34,  township  12  N.,  of  range  3  W.,  or  tnrs- 
ing  any  cattle  therein,  or  building  any  fence 
thereon,  or  in  any  wise  interfering  with  the 
possession  of  Sproat  in  and  to  said  land. 
except  20  acres,  theretofore  occupied  by  om 
Kate  A.  Woodruff,  until  the  further  order  of 
the  court;  and  that  defendant  be  notified  toap- 
pear  before  the- court  on  May  3, 1893,  at  noon, 
or  BO  soon  thereafter  as  the  court  could  bear 
the  matter;  and  in  said  order  also  required 
Sproat  to  give  bond  in  the  sum  of  pW  <■> 
the  defendant  in  said  proceeding.  The  atwre 
order  was  Issued  upon  the  ex  parte  showias 

*  For  dissenting  opinion,  see  35  Pac.  886. 


oi  acTion  againsc  tne  aeienaani  staies:  \,i) 
That  upon  the  21st  day  of  April,  1893,  the 
N.  B.  qnarter  of  sec.  34|  tp.  12  N.,  R.  8  W., 
•waa  held  by  homestead  entry  thereon  by  one 
Kate  A.  Woodruff,  and  at  that  time  the 
defendant,  Otto  G.  Durland,  bad  a  contest 
pending  in  the  United  States  land  depart- 
ment against  the  said  homestead  entry  of 
Kate  A.  Woodmff,  upon  the  ground  that 
Kate  A.  Woodruff  was  not  qualified  to  make 
taomeetead  entry  of  said  land  by  reason  of 
the  fact  that  she  had  entered  upon  the  same 
after  March  2,  1888,  and  before  noon  of 
April  22,  1889.  (2)  That  one  Martin  O.  Law- 
rence had  a  contest  pending  against  said 
homestead  entry,  upon  the  ground  that  he, 
XAwr^ce,  was  a  settler  at  the  time  and  be- 
fore Kate  A.  Woodruff  made  homestead  en- 
try thereon.  (3)  That  Kate  A.  Woodruff  had 
a  fence  on  the  north  side  of  said  land,  and 
owned  one-half  of  the  fence  on  the  east  side 
of  said  land;  the  other  half  of  the  fence 
on  the  east  line  being  owned  by  one  Clay 
Peters.  Kate  A.  Woodruff  owned  the  fence 
on  the  south  line  of  said  land,  and  the  one 
on  the  west  side  thereof  was  built  by  the 
public  for  the  purpose  of  obtaining  a  high- 
way, which  fences  completely  Inclosed  said 
quarter  section  of  land.  (4)  That  Kate  A. 
Woodruff  had  Inclosed  and  in  cultivation, 
on  the  south  side  of  said  land,  about  twenty 
acres,  separate  from  the  other  parts  of  said 
land,  upon  which  she  had  a  small  dwelling 
house  and  welL  (6)  Said  Lawrence  had  In> 
closed  on  the  west  side  of  said  land  about 
four  or  five  acres,  upon  which  he  bad  a 
dwelUng  house,  and  within  which  inclosure 
he  had  a  garden  and  well.  (6)  That  upon 
the  24th  day  of  April,  1893.  the  plaintiff  pur- 
chased the  Improvements  of  said  Lawrence, 
and  peaceably  entered  into  possession  of 
the  same,  and  Lawrence  removed  from  said 
land.  On  the  same  day  plaintiff  entered  on 
said  land  as  a  settler  thereon,  under  the 
homestead  laws  of  the  United  States,  for 
the  puri>ose  of  making  the  same  his  home, 
and  claiming  It  under  the  laws  of  the 
United  States  as  a  homestead.  (7)  Upon  the 
28th  day  of  AprU,  181J3.  this  plaintiff  peace- 
ably and  quietly  entered  Into  the  possession 
of  tlie  said  tract  of  land,  except  the  twenty 
acres  cultivated  by  Kate  A.  Woodmff,  and 
upon  which  she  had  located  her  dwelling 
bouse;,  and  such  entry  was  made  without 
objection  or  protest  on  the  part  of  said  Kate 
A.  Woodmff;  and  that  ever  since  said  date 
this  plaintiff  has  held  possession  of  all  of 
this  tract  of  land,  except  the  part  so  culti- 
vated by  Kate  A,  Woodmff.  (8)  On  April 
21,  180.3,  this  plaintiff  filed  In  the  United 
States  land  otflce  at  Oklahoma  City  an  affi- 
davit of  contest,  duly  corroborated,  char- 
ging that  said  Kate  A.  Woodruff  and  Otto 
C.  Durland  had  entered  within  the  Okla- 
lioma  lands  after  the  2d  day  of  March,  and 


tanas.  {V)  un  tne  :emD  aay  ot  April,  itws, 
Kate  A.  Woodruff  filed  in  the  United  States 
land  office  at  Oklahoma  City  a  relinquish- 
ment of  her  homestead  entry  on  said  land, 
and  at  the  same  time  Otto  O.  Durland  made 
homestead  entry  on  sEdd  land,  and  at  that 
Instant  of  time  this  plaintiff  was  a  settlei 
on  said  land  under  the  homestead  laws  of 
the  United  States,  and  was  claiming  the 
same  as  his  homestead,  and  had  valuable 
improvements  on  said  land,  consisting  of 
a  dwelling  house,  fences,  and  improvements 
of  the  value  of  $150  or  more,  and  was  in 
possession  of  all  of  said  land,  and  holding 
the  same  peaceably  and  quietly,  except  the 
twenty  acres  occupied  by  Kate  A.  Woodruff, 
and  was  claiming  the  whole  of  said  land  as 
his  homestead.  That  the  plaintiff  was  at 
that  time  qualified  in  all  respects  to  take 
public  lands  under  the  homestead  laws  of 
the  United  States.  (10)  Upon  the  Ist  of 
May.  1893,  this  plaintiff  filed  in  the  United 
States  land  office  at  Oklahoma  City  an  affi- 
davit of  contest  against  the  said  homestead 
entry  of  Otto  C.  Durland,  duly  corroborated, 
charging  that  the  said  Otto  G.  Dtuinnd  did, 
after  March  2,  and  before  noon  of  April  22, 
1889,  enter  upon  and  occupy  portions  of  the 
land  described  in  and  declared  open  to  set- 
tlement by  the  president's  proclamation  of 
March  23,  1889,  opening  said  lands  to  set- 
tlement; and  further  charging  that  said 
Otto  0.  Durland  was  within  said  lands  be- 
fore and  up  to  the  hour  of  twelve  o'clock 
noon  of  April  22,  1889,  hi  violation  of  law; 
and  further  charging  that  the  plaintiff  was 
a  homstead  settler  on  the  said  land  at  and 
before  the  time  that  defendant  made  home- 
stead entry  thereon;  and  that  such  contest 
to  now  pending  in  the  United  States  land 
office  at  OUaboma  City.  Said  settlement 
was  made  and  said  contest  filed  by  this 
plaintiff  In  good  faith,  and  for  the  purpose 
of  acquiring  title  to  said  land.  (11)  Upon 
the  29th  day  of  April,  1893,  the  defendant 
Otto  O.  Durland,  went  into  possession  of 
the  twenty  acres  of  land  inclosed,  cultivated, 
and  occupied  by  Kate  A.  Woodruff  until 
that  time.  On  April  29th  she  surrendered 
to  sold  Diu-Innd  the  possession  of  that  part 
of  the  said  land.  (12)  On  the  same  day  the 
defendant  commenced  invading  the  posses- 
sion of  this  plaintiff,  and  drove  his  cattle 
onto  that  part  of  the  claim  held  by  the  plain- 
tiff, which  cattle  were  by  the  plaintiff  driven 
from  said  land,  when  defendant  again,  on 
Sunday,  April  30,  1S9S,  turned  his  cattle 
apom  the  possession  of  plaintiff,  who  again 
drove  them  out  Defendant  again  drove 
tltem  upon  the  possession  of  the  plaintiff,  and 
is  continuing  to  keep  said  cattle  there.  That 
defendant  is  now  sharpening  fence  posts  and 
getting  wire  upon  that  part  of  said  claim 
formerly  .occupied  by  Kate  A.  Woodmff, 
and,  as  this  plaintiff  v«ily  believes,  and  up- 
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oa  such  belief  alleges,  Is  prepnrlug  to  fence 
this  plaintiff  out  of  the  possession  of  some 
part  or  all  of  the  land  so  held  by  him  on 
said  quarter  section,  and,  if  not  restrained, 
will  continue  to  force  his  cattle  upon  the 
possession  of  plaintiff,  and  fence  said  land 
away  from  this  plaintiff,  and  deprive  him  of 
the  benefits  thereof,  and  wrongfully  appro- 
priate such  possession  and  benefits  to  the  use 
of  the  defendant  (13)  That  plaintiff  has  no 
adequate  remedy  at  law;  that,  if  the  de- 
fendant be  not  at  once  reatralned,  he  will 
continue  the  repetition  of  his  said  wrong- 
ful acts,  and  deprive  thla  plaintiff  of  the 
use  and  benefit  of  his  possession;  and  there 
is  an  em^gency  for  the  immediate  Issuing 
of  a  temporary  restraining  order,  or  plain- 
tiff believes  said  defendant  will  attempt  at 
night  to  erect  a  fence  on  plaintiff's  posses- 
sion, thereby  excluding  him  from  all  use 
of  said  land.  Wherefore  plaintiff  prays  that 
an  Immediate  restraining  order  at  once  issue, 
restraining  the  defendant  from  in  any  man- 
ner interfering  with  or  invading  the  posses- 
sion of  said  plaintiff  in  and  to  all  parts  of 
said  land,  except  the  twenty  acres,  formerly 
occupied  by  Kate  A.  Woodruff,  until  such 
time  as  a  hearing  can  be  had  thereon,  and 
that  at  such  hearing  said  restraining  order 
be  continued,  and,  on  the  final  hearing  there- 
of, that  such  restraining  order  he  made  a 
perpetual  injunction,  and  that  this  plaintiff 
recover  his  costs." 

The  affidavit  was  duly  verified,  and  the  re- 
straining order  heretofore  mentioned  issued 
thereon.  At  the  time  fixed  for  the  farther 
hearing,  I>urland  answoed  to  the  complaint, 
as  follows:  "First.  That  he  denies  that  upon 
the  24th  day  of  April,  1883,  or  at  any  other 
time,  the  plaintiff  settled  upon  the  land  in 
dispute  in  said  action,  or  entered  upon  the 
said  land  as  a  settler  under  the  homestead 
laws  of  the  United  States;  and  he  denies 
that  on  the  28th  day  of  April,  1883,  said 
plaintiff  peaceably  and  quietly  entered  into 
the  possession  of  the  whole  of  said  tract,  of 
land,  except  the  twenty  acres  cultivated  by 
Kate  A  Woodruff.  Second.  That  defendant 
denies  that  the  said  plaintiff,  upon  the  24th 
day  of  April,  1883,  or  at  any  other  time,  pur- 
chased the  Improvements  of  Martin  C.  Law- 
rence upon  the  land  in  dispute,  and  peacea- 
bly entered  Into  the  possession  of  the  same. 
Third.  The  defendant  denies  that  on  the  29th 
day  of  April,  1883,  at  the  time  when  Kate  A. 
Woodruff  filed  in  the  United  States  land 
office  at  Oklahoma  City,  O.  T.,  a  relinquish- 
ment of  her  entry  on  said  land,  that  the 
plaintiff  herein  was  a  settler  on  said  land, 
under  the  homestead  laws  of  the  United 
States.  Fourth.  Defendant  denies  that  upon 
the  29th  day  of  April,  1893,  or  at  any  other 
time,  he  has  invaded  the  possession  of  the 
plaintiff  herein  in  any  part  of  said  land. 
Fifth.  Defendant  further  shows  the  follow- 
ing facts  concerning  bis  right  to  and  posses- 
sion of  the  said  tract  of  land,  as  follows: 
That  your  affiant  was  on  the  22d  day  of 


April,  A.  D.  18S9,  and  has  ever  ^ce  bee:. 
a  duly-qualified  homestead  entryman  for  a.'. 
tract  of  land.    That  on    tbe  aftemocc  .: 
April  2*2,  1888,   he  made  a   pergonal  eer.? 
ment  upon  said  tract  of  land  by  going'.;-'. 
the  same,  setting  up. a  stake  and  a  Ha;,  c:- 
ting  some  poles  and  laying  them  together - 
a  square  form,  and  by  camping  on  nld  tr:.: 
that  night     That  on  AprU  23^  18S9,  be  sc 
veyed  out  the  lines  of  said  tract,  and  t.:: 
went    to   the   United    States    land  office  c 
Guthrie,  O.  T.,  to  make  homestead  estrr .;  , 
the  same,   leaving  his   baggage,  tern.  •-. 
equipage  upon  said  tract  of  land.    Tbai  .;,■  . 
on  entering  the  land  office  at  Guthrie.  O.T.   I 
your  affiant  was  informed   tbat  said  tr:. 
was  entered  by  Kate  A    Woodruff.  TU'  , 
your  affiant  immediately  began  to  take  s'r- 
to  protect  his  right  to  said  tract  of  laaJ.  n. 
filed  a  contest  thereon  on  May  8,  lSS9t  <.u--' 
ging  that  he  was  the  first  legal  setder  : 
said  tract  of  land,  and  that  said  Kate  i 
Woodi-uff  was  not  qualified   to  enter  ^.  - 
tract  of  land,  for  the  reason  that  she  bad  <: 
tcred  upon  and  occupied   a  portion  of  ':- 
lands  declared  open  to  settlement  and  ei-' 
by    the   president's   proclamation   ot  Vn- 
23,   1889,  prior  to  12  o'clock  noon  of  Ir- 
22,  1889.  and  after  March  2.  1SS9.  contnr; 
the  act  of  congress  approved  March  2,  !>' 
I'elative  to  the  Oklahoma  lauds;   and  in  !^ 
contest  your  petitioner  asked  for  a  prefers 
right  to  enter  said  tract,  under  the  3k:'-: 
secUon  of  the  act  of  May  14,  188a    Ttu:  - 
hearing  was  bad  on  said  affidavit  of  eoc'  - 
and  decision  duly  rendered  by  the  te^.i" 
and  receiver  of  the  United  States  land  i-t 
of  Oldahoma  City,  O.  T.,  in  tuYvr  of  tUi  t^ 
f endant  and  that  said  decision  was  duly  &° 
firmed  by  the  honorable  commissioner  of  -- 
general  land  office   at   Washington,  D.  '•' 
from  which  the  said  Kate  A.  Woodrulf  i~-' 
perfected  an  appeal  to  the  bonorable  sec- 
tar;  of  the  interior  department,  Wasbicr  ' 
D.  O.    That  on  November  2,  1882.  def»:' 
ffied  a  suspoided  homestead  applicatiro ' ' 
said  tract  and  deposited  the  fees  and  >' 
missions  in  said  entry.    That   on  tbe  : 
day  of  April,  1893,  said  Kate  A,  Woo:  " 
ffied  a  relinquishment  of  hex  homestea>i'' 
try,  and  a  dismissal  of  her  said  appe£ 
the  United  States  land  office  at  OkUr' 
City,  and  this  defendant  was  at  tha:  '-' 
permitted,  by  virtue  of  his  preference  r.:. 
by  reason  of  the  cancellation   ot  rinf  ^• 
homestead  entry  of  the  said  Kate  A  ^ 
ruff,  under  contest  and  by  reason  of  bii  ^  * 
pended  application  aforesaid,  filed  XoTr- 
2,  1892,  to  make  homestead  entry  6.9?'  " 
said  Oklahoma  City  land  office,  cm  th^  • 
day  of  April,  1893,  f<H-  the  land  in  ^i-" 
herein,  said  suspended  application  bets^ 
that  day  placed  of  record,  for  which  aicr 
received  recelTa''s  duplicate  receipt  R.&T 
copy  of  which  is  hereto  attached,  and  c 
a  t>art  hereof.    That  on  said  day,  priw  t 
execution  of  the  relinquishment  of  ti-*  - 
Kate  A.  Woodruff,  and  bis  bomest««J  «•  - 


er  improTements  claimed  by  hee.  That  on 
said  day,  and  for  a  long  time  prior  thereto, 
the  Bald  Kate  A.  Woodruff  bad  the  exclusive, 
peaceable,  and  lawful  possession  of  all  of 
said  tract  of  land,  save  and  except  certain 
ImproTements  claimed  by  one  Martin  C. 
Lawrence,  situated  about  midway  north  and 
south  on  the  west  side  of  said  land,  and  con- 
taining some  five  or  six  acres,  and  inclosed 
by  a  wire  fence;  and  the  said  Kate  A.  Wood- 
ruff had  all  of  said  tract,  saye  and  except 
the  tract  above  described,  the  possession  of 
which  was  claimed  by  the  said  Martin  C. 
Liawrence,  Inclosed  by  a  good  and  sufficient 
wire  fence,  and  used  the  same  as  a  pasture, 
since  the  summer  of  1SS9.  That  on  the  29th 
day  of  April,  1893,  this  defendant  made  per- 
sonal settlement  upon  said  tract  of  land  by 
going  upon  the  same  in  person,  taking  pos- 
session of  said  house,  moving  a  portion  of 
bis  furniture  therein,  and  establishing  his 
residence  thereon;  that  he  immediately  turn- 
ed bis  cattle  into  the  inclosure  above  men- 
tioned, siuTOunded  by  fence,  bought  of  the 
said  Kate  A.  WodnKT.  That  he  immediate- 
ly started  his  team  to  plowing  upon  the  cul- 
tivated land  thereon,  and  assumed  the  con- 
trol and  possession  of  the  whole  of  said 
premises,  except  the  five  or  six  acres  hereto- 
fore mentioned,  contained  In  the  indosore  of 
Martin  C.  Lawrence,  said  settlement  being 
prior  to  hia  said  homestead  entry  of  this  de- 
fendant. Sixth.  That  on  the  10th  day  of  De- 
cember, 1892,  the  above-mentioned  Kate  A. 
Woodruff  leased  to  J.  W.  Sproat  and  S.  O. 
Sproat,  the  sons  of  the  plaintlft  herein,  said 
tract  of  land,  and  all  improvements  thereon 
belonging  to  her,  excepting  the  dwelling 
bouse  thereon,  and  including  the  pasture 
heretofore  mentioned,  from  the  possession  of 
which  the  plaintiff  seeks  to  exclude  the  de- 
fendant, all  of  which  more  fully  appears  by 
the  articles  of  agreement  between  said  par- 
ties, hereto  attached,  marked  'Exhibit  B,' 
and  made  a  part  of  this  answer.  TJiat  soon 
after  said  'lease  was  made  the  said  lessees 
went  into  possession  of  said  premises,  placed 
in  said  pasture  a  number  of  milch  cows  and 
other  stock,  and  placed  in  charge  thereof, 
as  their  agent,  Samuel  Sproat,  the  plaintiff 
In  this. action,  who  has  remained  In  charge 
of  said  stock,  and,  as  the  agent  of  said  les- 
sees, in  the  possession  of  said  premises,  ever 
since  said  time,  and  still  so  remains  In  pos- 
session of  said  premises,  by  force,  as  the  agent 
of  said  lessees,  notwithstanding  said  lease 
was  canceled,  and  all  right  surrendered  there- 
under, by  the  said  S.  G.  Sproat  and  J.  W. 
Sproat,  in  consideration  of  the  payment  to 
them  of  the  sum  of  one  hundred  ((100)  dol- 
lars, on  the  28th  day  of  April,  A.  D.  1893,  as 
will  more  fully  appear  by  the  written  release 
executed  by  the  said  S.  O.  Sproat  and  J.  W. 
Sproat.  Indorsed  upon  the  articles  of  lease. 


tofore  mentioned  as  composing  this  defend- 
ant's pasture  on  said  tract,  and  drove  bis 
cattle  therefrom  into  the  highway.  That 
again,  on  the  30th  day  of  April,  1893,  the 
plaintiff  again  drove  said  cattle  of  the  de- 
fendant from  said  pasture,  although  request- 
ed by  the  defendant  to  desist  from  said  un- 
lawful acts;  and  that  he  threatens  to  whol- 
ly exclude  the  cattle  of  the  defendant  from 
said  pasture,  and.  If  necessary,  to  use  force 
to  that  end.  Blghth.  That  the  said  Samuel 
Sproat,  plaintiff,  has  turned  certain  cattle 
and  horses  into  the  inclosed  pasture  of  this 
defendant,  on  said  tract  of  land,  and  now  oc- 
cupies and  uses  said  pasture,  and  threatens 
to  occupy  and  use  the  same,  to  the  exclusion 
of  this  defendant,  and  to  his  great  damage; 
that  said  plaintiff  interferes  with  the  peacea- 
ble use  and  possession  of  this  defendant  of 
said  tract  of  land,  inclosed  in  said  pas'ture 
fence,  by  forcibly  turning  therefrom  defend- 
ant's stock,  and  threatens  to  continue  said 
acts  of  trespass;  and  that  the  said  plaintiff 
is  wholly  insolvent;  and  that  your  defendant 
has  no  adequate  remedy  at  law;  and  that  an 
Injunctlonal  order  against  said  plaintiff  will 
avoid  a  multiplicity  of  lawsuits,  and  pre- 
vent a  great  and  Irreparable  injury  to  this 
defendant.  Wherefore  the  defendant  asks 
that  the  prayer  of  the  plaintiff  herein  be  de- 
nied; that  the  temporary  restraining  order 
granted  May  1,  1893,  be  dissolved;  that  an 
injiinction  may  issue,  directed  against -said 
Samuel  Sproat,  his  agents,  employes,  and 
servants,  and  all  persons  acting  through, 
under,  or  with  him,  restraining  blm,  and 
each  of  them,  from  pasturing  horses,  cattle, 
or  other  stock,  of  any  kind,  upon  said  tract 
of  land,  within  the  Inclosure  of  this  plain- 
tiff, herein  set  forth,  from  trespassing  upon, 
using,  or  occupying  in  any  manner,  any  part 
of  said  Inclosure,  or  from  Interfering  In  any 
manner  with  the  possession  of  the  defendant 
In  nnd  to  any  part  of  said  tract  of  land,  ot 
the  Improvements  thereon,  located  and  pur- 
chased, ps  heretofore  set  forth,  from  the  said 
Kate  A.  Woodruff,  and  from  driving  out,  re- 
moving, or  Interfering  with  cattle,  horses,  or 
other  stock  of  the  defendant,  kept  In  the  in- 
closure of  said  defendant,  on  said  premises, 
from  fencing,  breaking  up,  plowing,  plant- 
ing, or  In  any  manner  using,  any  of  the  land 
on  said  tract  of  land  in  dispute,  covered,  oc- 
cupied by,  or  surrounded  by  the  improve- 
ments of  this  defendant,  and  comprising  all 
of  said  claim,  except  said  tract  of  five  or  six 
acres,  herein  mentioned  as  the  improvements 
of  Martin  C.  Lawrence,  together  with  the 
costs  of  this  action,  and  such  other  relief  as 
equity  may  require." 

Attached  to  the  answer  of  defendant  ap- 
pears a  copy  of  Receiver's  Duplicate  Receipt, 
No.  6,976,  issued  from  the  Oklahoma  City 
land  office^  showing  that  Otto  C.  Durland  en- 
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tered  the  land  as  a  homestead,  April  29, 
189S.  Also,  appears  an  exhibit,  getting  forth 
a  lease,  executed  by  Kate  A.  Woodruff  to 
Joe  W.  Sproat  and  S.  Grimes  Sproat,  bearing 
date  December  16,  1892,  and  leasing,  to  the 
parties  named  in  said  lease,  all  of  the  land, 
except  that  portion  occupied  by  Martin  C. 
La'wrence.  The  lease  is  for  the  term  of  one 
year,  beginning  on  March  1,  1893.  The  In- 
strument has  the  usual  covenants  found  in 
leases,  and,  in  addition  thereto,  a  provision 
that  the  lessor  reserved  the  right  to  use  and 
occupy  the  house  standing  on  that  portion  of 
the  land  leased;  that  the  lessees  should  In  no 
manna*  allow  any  parsons,  other  than  them- 
selves, to  establish  a  residence  upon  the  land, 
nor  to  enter  into  possession  of  any  portion 
of  the  land,  nor  sublet  to  any  person,  nor  de- 
liver them  any  portion  of  said  tract;  and  a 
violation  of  such  covenants,  or  entering  into 
collusion  with  any  person  for  such  purpose, 
should  render  void-  the  lease.  Also,  a  fur- 
ther covenant  appears,  to  the  effect  that  the 
lease  was  is  no  way  to  be  used  for  the  pur- 
pose of  affecting  the  homestead  right  of  Kate 
A.  Woodruff.  On  the  back  of  the  instru- 
ment, there  appears  the  foUowlng  indinse- 
ment: 

"Oklahoma  City,  O.  T.  April  25th,  1893. 
"For  and  in  consideration  of  the  sum  of 
$100.00,  we  hereby  cancel  this  lease,  and 
waive  all  settlement  claims,  of  any  nature 
whatsoever,  under  the  same,  to  the  tract 
herein  described,  and  hereby  deliver  posses- 
sion of  said  tract  to  first  party,  Kate  A. 
ITowe. 

[Signed]  "S.  G.  Sproat 

"J.  W.  Sproat" 

The  reply  of  Siiroat  to  the  answer  raises 
no  new  issues  in  the  cause.  Numerous  affi- 
davits are  filed  in  support  of  the  petition 
and  answer,  and,  from  the  record  as  thus 
presented,  we  find  the  following  to  be  the 
facts  in  the  case: 

(1)  AprU  22,  1889,  Otto  G.  Durland,  Kate 
A.  Woodruff,  and  Martin  C.  Lawrence  set- 
tled upon  and  claimed  as  a  homestead  the 
N.  W.  %  of  section  34,  township  12  N.,  range 
3  W.,  situated  in  Oklahoma  county.  {2)  Kate 
A.  Woodruff  filed  her  homestead  entry  for 
said  tract  of  land,  at  a  time  not  definite 
shown  in  the  record,  but  prior  to  May  1, 
1889.  (3)  On  May  8,  1889,  Otto  G.  Durland 
instituted  contest  proceedings  against  the  en- 
try of  Woodruff,  upon  two  grounds:  First 
that  said  Woodruff  was  disqualified  from  en- 
tering, as  a  homestead,  lands  in  Oldahoma, 
for  the  reason  that  she  entered  upon  a  por- 
tion of  the  lands  In  Oklahoma  prior  to  noon 
of  April  22,  1889,  and  subsequent  to  March 
2,  same  year;  and,  second,  that  he,  Durland, 
was  the  first  legal  settler  upon  said  tract 
He  prosecuted  his  contest  to  effect,  and  a  de- 
cision was  rendered  in  his  favor,  both  at  the 
local  land  ofiice,  and  by  the  commissioner  of 
the  general  land  office,  at  Washington,  D.  O.; 
and,  at  the  time  of  her  relinquishment  of  her 


homestead  entry,  April  29,  1893,  her  appeal 
was  pending  before  the  secretary  of  the  in- 
terior. Immediately  upon  the  filing  of  her 
relinquishment  as  aforesaid,  I>urland  filed 
his  homestead  entry  for  the  land.  It  appean 
that  Durland  did  not  follow  np  his  settle- 
ment upon  the  land,  made  AprU  22,  1889. 
-and,  at  the  time  of  his  homestead  entry,  had 
only  such  an  into-est  in  the  land  as  grew 
out  of  his  contest,  alleging  that  Woodruff 
was  disqualified  from  entering  the  land  as  a 
homestead.  (4)  Martin  G.  Lawrence  insti- 
tuted a  oHiteat  against  the  entry  of  Wood- 
ruff, and  claimed  prior  settlement  to  that  of 
Woodruff.  The  record  does  not  disdoee  the 
nature  and  extent  of  his  settlement,  except 
that  it  appears  that  he  was  nsins  a  small 
tract  of  land,  in'  extent  about  five  acres,  sit- 
uated in  the  western  portion  of  the  tract, 
and  separated  from  the  main  body  of  the 
«ame  by  a  fence,  which  tract  was  so  used 
until  April  24,  1893.  (5)  That  Samnel  Sproat. 
appellant  and  plaintiff  below.  Is  the  Cathtr 
of  the  two  persons  who  executed  the  writ- 
ten lease  from  Woodruff,  heretofore  mention- 
ed; that  said  Sproat  was  upon  and  about  the 
premises  leased,  assisting  and  working  for 
his  sons,  from  December  16,  1892,  until  the 
sons  surrendered  and  canceled  the  lease,  <m 
April  25,  1883.  On  April  21,  1883,  Sproat 
filed,  in  the  land  office  at  Oklahoma  City,  an 
affidavit  of  contest  against  the  oitries  of 
Woodruff  and  Dtn-land,  alleging  that  both 
Woodruff  and  Durland  were  disqualified 
from  entering  the  land  as  a  homestead;  that 
on  the  24th  day  of  April,  1893,  Sproat  pnr- 
chased  from  Lawrence  his  Improvements  up- 
on the  land,  and,  on  the  same  day,  went  in- 
to possession  of  such  improvementSL  On 
May  1,  1803,  Sproat  ffied  in  the  land  office  a 
contest  against  Dturland  for  the  land,  and. 
as  grounds  of  such  contest  alleged  that  Dur- 
land was  disqualified  from  entering'  the 
same,  by  reason  of  having  entered  upon 
lands  In  Oklahoma,  subsequent  to  March  2. 
and  prior  to  April  22, 1889,  and,  further,  that 
he,  Sproat  was  an  actual  settler  upon  said 
land  prior  to,  and  at  the  time,  Dtn-land  filed 
his  homestead  entry;  that  on  April  28,  1893. 
Sproat  began  occupying  all  that 'portion  of 
the  land,  except  the  tract  heretofore  ma>- 
tioned  as  the  20  acres  used  for  cnltiTatioa 
by  Woodruff.  (6)  Immediately  after  the  fil- 
ing by  Durland  of  his  homestead  entry,  to 
wit  April  29, 1803,  Durland  entered  Into  pos- 
session of  the  house,  formerly  occupied  by 
Woodruff,  and  began  using  all  of  the  tract 
except  that  formerly  occupied  by-  Lawrence, 
for  pasturage  and  otherwise.  Sproat  claim- 
ed the  right  to  the  possession  of  all  the  tract 
except  the  20  acres  referred  to.  Sproat  drove 
Durland's  stock  off  from  the  premises,  and 
Dtu-Iand  insisted  upon  his  right  to  hold  the 
same  upon  the  land,  and  to  the  control  of  all 
the  tract  except  that  formerly  used  by  Law- 
rence. (7)  Upon  the  hearing,  the  Judge  dis- 
solved the  temporary  restraining  order,  pre- 
viously made,  and  granted«n  ordec  reatiain- 
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tng  Sproat  from  the  nae  or  occnpancy  of  all 
the  land,  except  tltat  portion  preTlooely  osed 
and  occupied  by  Lawrence,  and  awarded 
poBsesaion  of  the  same  to  Dnrland;  tbe  or- 
der 80  made  to  remain  In  operation  unUI  the 
final  determination  of  tbe  litigation  between 
the  parties,  concerning  the  title  to  the  land, 
unless  otberwiae  ordered  by  the  court  It 
appears,  from  the  record,  that  an  attachmuit 
t<x  contempt  of  the  foregoing  order  was  is- 
sued against  Sproat,  and  that  he  was 
brought  before  the  jodge  below,  to  answer 
to  sach  charge;  that  he  was  not  punished 
for  disob^ing  the  order,  because  of  his 
promise  of  obedience  to  the  same. 

The  plaintiff  below,  Si^oat,  excepted  to  the 
order  of  the  court,  and  brings  the  case  here 
for  review. 

Assignment  of  errors:  While  numerous  er- 
rors are  assigned,  those  which  bear  upon  thb 
questions  involred  may  be  stated  as  fol- 
lows: (1)  Error  in  dissolylng  the  temporary 
restraining  order,  made  on  appellant's  com- 
plaint, and  refusing,  on  the  hearing  of  said 
cause,  to  continue  said  order.  (2)  In  grant- 
ing appellee  an  injunction  and  restraining 
order,  on  his  answer  and  cross  complaint,  on 
the  pleadings  and  evidence  in  the  case.  (3) 
Ip  girlng  to  the  injunction  and  restraining 
order  the  force  and  effect  of  a  writ  of  pos- 
session. (4)  In  giving  Judgment  against  ap- 
pellant for  costs,  and  tn  compelling  appellant 
to  remove  his  stock  from  the  pasture  describ- 
ed in  his  said  complaint. 

To  fairly  consider  tbe  first  error  assigned,  It 
becomes  essential  to  determine  what  posses- 
sory rights  each  party  has  in  the  land,  by  vlr- 
tne  of  the  settlement,  contests,  and  the 
homestead  entry  of  Durland.  A  conclnalon 
upon  these  questions  can  only  be  reached  by 
an  examination  of  the  acts  of  congress  re- 
lating to  contests,  and  entries  under  the 
homestead  laws  of  the  United  States,  and  the 
decisions  of  the  secretary  of  the  interior,  in 
construing  such  laws.  We  think  that  such 
laws  and  decisions  must  govern  the  status 
of  the  parties  whUe  the  title  to  the  land  re- 
mains In  the  government,  because  congress, 
having  the  foil  power  to  dispose  of  the  pub- 
lic domain,  has,  by  appropriate  legislatioii, 
vested  in  the  Interior  department  all  powen 
necessary  to  convey  public  lands,  until  the 
title  thereto  passes  from  the  government  by 
patent  Under  the  head  of  "Homesteads," 
(page  419,  Bev.  St  U.  S.,  beginning  at  sec- 
tion 2289,)  will  be  found  the  law  under  whlcn 
the  title  to  the  land  in  dispute  must  be  ob- 
tained from  the  government,  and  it  will  ap- 
pear that  such  law  provides  for  filing  an  en- 
try, and  that  such  entry  gives,  by  plain  im- 
plication of  law,  a  right  of  residence  upon 
and  occupation  of  the  tract  so  entered.  See 
section  2291,  supra.  In  fact,  unless  residence 
upon  and  cultivation  be  made  of  the  land, 
within  six  months  from  date  of  filing,  the 
entryman  cannot  acquire  title  to  the  same. 
This  law  evidently  Intended  to,  and  did,  give 
to  the  entiyman  the  exclusive  right  to  the 


use  of  the  land  entered.  And,  from  the  date 
of  its  adoption,  until  congress  passed  the  act 
of  May  14,  1880,  which  will  be  further  no- 
ticed hereafter,  the  only  way  by  which  a  per- 
son could  secure  an  interest  In  a  tract  of  land, 
under  the  homestead  law,  was  by  filing  his 
homestead  entry  therefor.  And  the  first  per- 
son, in  point  of  time,  making  homestead  fil- 
ing, had  the  right  to  the  exclusive  use  of 
such  land.  The  act  of  May  14,  1880,  was 
passed  for  two  purposes:  First  to  secure  to 
a  successful  contestant  a  reward  for  his  serv- 
ices in  aiding  the  government  to  expose 
frand,  by  i>ermittlDg  him  to  enter  the  land, 
if  he  prevailed  tn  his  contest;  and,  second, 
to  permit  an  inceptive  right  to  be  obtained^ 
under  the  homestead  law,  other  than  by  filing 
an  entry  for  the  land.  This  later  act  was 
not  Intended  to  change  the  law  relating  to  the 
use  or  occupancy  of  the  land,  except  that  an 
actual  settler  upon  the  land  now  has  three 
months,  from  the  date  of  bis  settlement, 
within  which  to  file  his  homestead  entry  for 
such  land,  and  his  ri^ts  relate  back  to  th« 
date  of  bis  settlement;  and  it  foUows  that^ 
where  a  person  has  made  an  actual  settle- 
ment upon  land,  if,  within  three  months 
therefrom,  another  files  an  entry  thereon,  the' 
settler  having  the  inlor  right  may  instltnte 
his  contest  within  the  time  allowed  him  to 
file  his  entry,  and,  poiding  such  contest  oc- 
cupy the  land.  But,  in  such  case,  he  would 
not  be  permitted  to  occupy  the  whole  of  the 
tract  because  the  entryman  would  have 
equally  as  great  an  interest  in  the  tract,  until 
the  land  department  finally  awards  the  land 
to  the  party  entitled  to  the  same.  It  will, 
therefore^  be  seen,  by  an  examination  of  the 
statutes  refwred  to,  that  a  person  claiming  a 
legal  settlement  upon  homestead  land,  and  a 
right  to  occupancy,  must  base  his  claim  upon 
either  a  filing  for  the  same,  or  upon  a  settle- 
ment made  within  three  months  ivior  to  such 
filing.  This  view  of  the  law  Is,  we  think, 
fuUy  sustained  by  the  decisions  oC  the  inte- 
rior department;  such  decisions  uniformly 
holdhig  that  a  homestead  entry  segregates- 
the  land  from  settlement,  and  that  a  person 
going  upon  the  same,  while  a  valid  entry  re- 
mains of  record,  is  a  mere  trespasser.  See 
the  oplnicm  of  Attorney  General  McVeagh, 
found  in  1  Dec.  Dep.  Int  68;  Oliver  v. 
Thomas,  6  Dec.  Dep.  Int  289;  Oudmundson 
V.  Morgan,  Id.  147,  and  tlie  cases  cited  1b 
those  decisions,  and  Stnrr  v.  Beclc,  133  U.  8. 
548,  10  Sup.  Ct  350.  It  is  suggested  that 
Oonnager  v.  Dicks,  1  OkL  82,  28  Paa  864, 
seems  to  establish  a  different  rule;  but  an 
examination  of  that  decision  shows  that  each 
of  the  parties  to  that  controvosy  was  a  bona 
fide  settler  upon  the  land,  and  that  such  set- 
tlements were  made  in  accordance  with  the 
laws  of  congress  above  referred  to.  . 

Such  being  the  law,  let  us  examine  the 
facts  relative  to  Sproat's  alleged  settlement, 
and  determine  whether  or  not  Sproat  t>e- 
oame  a  settler  upon  the  land,  in  any  manner 
known  to  the  law.     Kate  A  Woodruff,  hav- 
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Ing  filed  her  entry  In  AprU,  1880,  and  not  re- 
linquishing the  same  until  April  20,  1803,  any 
net  of  settlement  made  by  Sproat,  prior  to 
her  relinquishment,  was  the  act  of  a  mere 
trespasser,  and  gare  him  no  rights  whatever. 
His  purchase  of  the  Improvements  of  Law- 
rence, on  April  24,  1803,  could  give  him  no 
settlement  rights,  because  a  settlement  right 
cannot  be  transferred.  It  Is  a  personal  act, 
and  not  the  subject  of  sale.  Fox  v.  Railroad 
Co.,  2  Dec.  Dep.  Int  558,  and  cases  there 
cited;  Proltt  v.  Chadboume,  3  Dec.  Dep.  Int 
100;  Willis  v.  Parker,  8  Dec.  Dep.  Int  623; 
Railway  Co.  v.  Beal,  10  Dec  Dep.  Int.  504. 
Neither  did  the  contest,  filed  April  21,  1883, 
against  both  Woodruff  and  Durland,  initiate 
a  settlement  right  to  the  land.  As  we  have 
heretofore  pointed  out,  such  right  must  tie 
based  upon  either  a  filing  or  settlement  made 
within  three  months  prior  to  an  adverse  fil- 
ing. But  it  Is  contended  that,  Isecause  Sproat 
was  actually  upon  the  land  as  a  settler,  at 
the  time  Woodruff  filed  her  Fellnquishment, 
his  right  attached  between  the  time  of 
such  relinquishment  and  the  filing  by  Dur- 
Iflnd.  This  would  be  true,  if  It  were  not  for 
the  fact  that  Durland  was  a  contestant  for 
the  land,  and  entitled,  by  virtue  thereof,  to  a 
preference  right  of  entry.  Many  cases  may 
be  found,  decided  by  the  interior  depart- 
ment, wherein  it  is  held  that  the  rights  of  a 
settler  upon  govenunent  land  attach  at  the 
instant  the  entry  upon  the  .land  is  can- 
celed; and,  as  between  parties  upon  land 
covered  by  an  entry.  It  may  be  said  that  the 
first  settler,  in  point  of  time,  will  be  per- 
mitted to  enter  such  land.  This  doctrine, 
however,  is  predicated  upon  an  entirely  dif- 
ferent state  of  facts  than  those  presented  in 
this  case.  In  Geer  v.  Farrlngton,  4  Dec.  Dep. 
Int.  410,  the  following  language  Is  used: 
"Conceding  that,  while  an  entry  stands  un- 
canceled upon  the  record,  settlers  upon  the 
land  covered  thereby  acquire  no  rights  as 
against  the  record  entryman,  or  the  United 
States,  yet,  as  between  such  settlers,  priority 
of  settlement  may  be  properly  considered." 
This  rule  has  been  adhered  to  in  subsequent 
cases,  but,  in  the  case  referred  to  neither 
party  was  a  contestant  for  a  preference  right 
of  entry,  and,  In  discussing  tlie  question,  the 
honorable  secretary  states  that  neither  party 
had  so  secured  any  right  as  a  preferred  con- 
testant. And,  after  a  careful  review  of  all 
the  decisions  of  the  interior  department,  w» 
are  of  the  opinion  that  nowhere  will  the  doc- 
trine be  affirmed  that  a  settlement  made  up- 
on land  covered  by  an  existing  entry  confers 
any  rights  whatever,  where  such  entry  is  can- 
celed as  the  result  of  a  contest  for  a  prefer- 
ence right  If  this  were  not  true,  the  very 
purpose  for  which  the  law  was  passed,  which 
gives  to  a  successful  contestant  a  preferred 
right  of  entry,  would  be  defeated.  The  law 
intends  that  persons  who  go  to  the  trouble, 
and.  In  many  cases,  the  vast  expense,  of  suo- 
cessfully  contesting  an  entry,  shall  enjoy  tb« 
fruits  of  their  victory.    All  of  the  decisions 


of  the  department  are  In  harmony  with  thU 
view.  Hasklns  v.  Nichols,  1  Dec.  Dep.  Int 
172;  NIchol  v.  LitUer,  3  Dec.  Dep.  Int.  2J4; 
Ebltott  r.  SdiAetzel,  4  Dec.  Dep.  Int.  587; 
Hemsworth  v.  Holland,  8  Dea  Dep.  Int.  400; 
Paulson  V.  Richardson,  Id.  597. 

It  will  be  observed,  from  an  examination 
of  the  facts  in  this  case,  that  Durland  filed 
his  contest  against  the  entry  of  Woodniff 
on  May  8,  1888;  that  he  not  only  claimed  in 
such  contest  to  be  the  first  legal  settler,  in 
point  of  time,  but  alleged  tiuit  Woodruff  was 
disqualified  from  making  sucb  entry;  and. 
while  It  may  be  true  that  be  lost  wtiatever 
of  settlement  right  be  had,  because  he  failed 
to  follow  up  such  settlement,  yet,  as  shown 
by  the  record,  he  did  follow  up  his  contest 
for  a  preferred  right,  and  procured  a  favor- 
able decision  In  both  the  local  office  and  be- 
fore the  honorable  commissioner  of  the  gen- 
eral land  office.  It  is  true  that  the  case  was 
still  undetermined,  by  reason  of  an  appeal 
from  the  general  land  office  to  the  honorable 
secretary  of  the  interior,  but  that  Is  Imma- 
terial. The  relinquishment  by  Woodruff, 
pending  sucb  appeal,  must  l>e  presumed  to 
have  been  the  result  of  the  contest.  Mc- 
Call  V.  Molnar,  2  Dec.  Dep.  Int  265;  Glaze 
V.  Bogardus,  Id.  311;  Hay  v.  Yager,  10  Dec. 
Dep.  Int  105.  While  It  is  true  that  the  pre- 
sumption that  the  relinquishment  was  filed 
as  a  result  of  the  contest  may  be  overcome 
by  proof,  in  some  Instances,  yet  tbe  party 
upon  whom  such  burden  rests  has  no  great- 
er or  higher  interest  in  the  land  tban  a  con- 
testant for  a  preferred  right  From  tbe 
foregoing,  it  is  plain  that  Sproat  obtained  no 
rights  whatever  as  a  settler  upon  tbe  land, 
either  by  his  contest,  on  April  21,  1893,  his 
purchase  of  the  Improvements  of  Lawrence, 
on  April  24,  his  alleged  settlement,  on  April 
28,  at  a  time  the  entry  of  Woodruff  remained 
intact;  nor  could  his  settlement,  at  the  time 
such  entry  was  canceled,  avail  him  anything, 
because  of  the  preferred  right  of  Durland, 
by  virtue  of  his  prior  contest.  Sproat's  sub- 
sequent contest  against  Durland,  of  May  1, 
can  only  be  considered  as  having  been  com- 
menced for  a  preference  right,  which  will 
give  him  the  occupancy  of  tbe  land  only  up- 
on its  successful  termination.  This  view  of 
the  law  is,  we  think,  fully  supported  by  the 
acts  of  congress,  and  the  decisions  of  the 
Interior  department,  and  is  manifestly  equi- 
table to  all  persons  seeking  to  acquire  lands 
under  the  provisions  of  the  homestead  law. 
Such  being  true,  it  must  follow  that  tbe 
court  below  committed  no  error  in  dissolr- 
Ing  the  temporary  restraining  order,  by  hini 
previously  granted,  because  Sproat  had,  un- 
der the  law,  no  right  to  the  occupancy  of  the 
land;  and  tbe  restraining  order  was,  there- 
fore, Improperly  granted,  and,  upon  issue 
Joined,  should  have  been  dissolved. 

The  second  allegation  of  error  Is  not  tea- 
able.  A  court  may  undoubtedly  make  sucb 
an  order.  In  an  injunction  proceeding,  as  fnli 
do  equity  between  the  parties  to  the  actioo. 
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The  appellant  had  brought  the  appellee  Into 
court  The  answer  and  cross-complaint  of 
defendant  were  as  fully  before  the  court  as 
If  the  proceedings  had  been  originally  com- 
menced by  the  app^ee.  High,  Inj.  c.  1,  t  82. 
In  the  thUrd  assignment  of  error  it  i>  also 
urged  that  the  court  erred  in  giving  to  the 
Injunction  and  restraining  order  the  force 
and  effect  of  a  writ  of  possession.  The  <»:• 
dcr  of  the  court  did  operate  to  give  Durland 
the  Tue  of  land  then  In  possession  of  Sproat, 
and,  to  that  extent,  had  the  same  effect  as  a 
writ  of  possession;  but.  If  the  order  was 
properly  granted,  the  fact  that  It  operated  In 
the  mann»  claimed  would  be  Immaterial. 
As  a  general  rule,  it  may  be  said  that  in- 
junction Is  a  preventive  remedy,  and  will 
oply  be  used  to  prevent  future  injury,  rathor 
than  to  afford  redress  for  wrongs  already 
committed,  and  is,  therefore,  to  be  regarded 
more  as  a  preventive,  than .  as  a  remedial, 
remedy.  But,  while  the  jurisdiction  of  a 
court  of  equity,  by  way  of  mandatory  in- 
junction, is  rarely  exercised,  it  Is,  neverthe- 
less, too  well  established  to  admit  of  a 
doubt  High,  Inj.  c  1,  88  2,  478;  Coming  v. 
Nail  Factory,  40  N.  X.  191;  Webb  v.  Manu- 
facturing C!o.,  3  Sumn.  *190;  Webster  v. 
Cooke,  23  Kan.  637;  3  Pom.  Eq.  Jar.  {  1339; 
Cooke  V.  Boynton,  135  Pa.  St  110,  19  Atl. 
W4:  Black  Lick  ManuTg  Co.  v.  Salstburg 
Gas  Co.,  139  Pa.  St  448,  21  Atl.  432.  And 
we  entirely  approve  of  the  principle  laid 
down  In  Tucker  v.  Carpenter,  Hemp.  441, 
found  in  a  note  to  section  41,  a  1,  High,  Inj., 
wherein  the  court  says:  "A  writ  of  Injunc- 
tion may  be  said  to  be  a  process  capable  of 
more  modifications  than  any  other  in  law. 
It  Is  so  malleable  that  it  may  be  moulded  to 
suit  the  various  circumstances  and  occa- 
sions presented  to  a  court  of  equity.  It  is 
an  Instrument  in  Its  hands  capable  of  vari- 
ous applications,  for  the  purpose  of  dispens- 
ing complete  justice  between  the  parties. 
It  may  be  special,  preliminary,  temporary, 
or  perpetual,  and  It  may  be  dissolved,  re- 
viewed, continued,  extended,  or  contracted; 
In  short,  it  is  adapted  and  used  by  courts  of 
oqiilty  as  a  process  for  preventing  wrong  be- 
tween, and  preserving  the  rights  of,  the 
parties  before  them."  It  will  be  found,  up- 
on examination,  that  the  English  authorities 
are  almost  uniform  In  supporting  the  doc- 
trine of  mandatory  Injunctions,  and  <that, 
wlicre  an  application  for  such  Injunction  is 
dented,  such  refusal  is  based  upon  the  fact 
tlint  an  adequate  remedy  may  be  found  In 
the  law,  and  while,  in  this  countix  the 
courts,  generally  speaking,  refuse  manda- 
tory injunctions,  yet,  where  It  clearly  ap- 
pears that  no  relief  can  be  had  under  the 
Inw,  we  know  of  no  reason,  sound  In  prin- 
ciple, which  will  justify  a  court  In  withhold- 
in;;  its  aid,  by  mandatory  Injunction,  in  favor 
of  a  person  who  seeks  protection  from  a 
trespasser,  or  to  be  restored  to  possession  of 
Qroperty  which  is  wrongfully  withheld  from 
him. 

T.35p.no.6 — 44 


In  the  case  under  consideration,  the  ques- 
tion of  the  Jurisdiction  of  the  court  to  grant 
restraining  orders,  pending  the  litigation  in 
the  land  department  la  not  raised.  In  tact 
it  may  be  stated,  as  a  well-settled  proposi- 
tion, that  the  courts  have  the  right  to  deal 
with  the  question  of  possession,  as  between 
settlers  upon  the  public  domain,  until  such 
time  as  the  government,  by  Its  issuance  <rf  a 
patent,  puts  forever  at  rest  the  title  to  the 
lands.  It  is  the  duty  of  the  court  In  deal- 
ing with  such  matters,  to  exercise  its  equi- 
table powers,  and  see  to  it  that  possession  is 
given  to  the  person  who,  under  the  laws  of 
congress,  is  entitled  thereto;  and,  when  it  la 
ascertained  that  a  person  (timing  the  right 
to  the  use  and  occupancy  of  a  tract  of  land, 
the  UUe  of  which  is  still  in  the  United  States, 
is,  under  the  laws  of  congress,  a  mere  tres- 
passer,  it  becomes  the  plain  duty  of  the 
courts  having  jurisdiction  to  give  to  the 
proper  party  the  possession  of  the  land  upon 
which  the  trespass  is  committed.  A  mere 
assertion  of  right  is  Insufficient  to  deprive 
the  rightful  occupant  of  the  quiet  use  of  land, 
and,  as  between  settlers  upon  the  public  do- 
main, the  courts  should  inquire  Into  the  sta- 
tus of  the  land  far  enough  to  determine 
whether  or  not  a  person  asserting  a  claim  of 
possession  has  a  color  of  right  to  such  pos- 
session, under  the  homestead  law,  and.  If  It 
be  found  that  be  la  a  mere  trespasser,  or  that 
the  law  win  not,  tmder  any  fair  construction, 
warrant  his  dalm.  It  Is  the  clear  duty  of  the 
courts  to  Issue  a  mandatory  order  in  injunc- 
tion, restraining  him  from  the  further  unlaw- 
ful occupancy.  This  question  Is  one  of  vital 
importance  In  Oklahoma.  All  our  lands  are 
entered,  and  title  procured  therefor,  under 
the  homestead  laws  of  the  United  States. 
The  questions  arising  out  of  adverse  posses- 
sion, as  between  homestead  claimants,  daily 
confront  our  courts.  To  say  that  no  relief 
can  be  granted,  or  that  our  courts  are  power- 
less to  do  justice  between  litigants  in  this 
class  of  cases,  pending  the  settlement  of  title 
In  the  land  department,  would  be  the  an- 
nouncement of  a  doctrine  abhorrent  to  a 
sense  of  common  justice.  It  would  encour- 
age the  strong  to  override  the  weak,  would 
place  a  premium  upon  greed  and  the  use  of 
force,  and,  in  many  Instances,  lead  to  blood- 
shed and  crime.  Such  a  state  of  affairs  Is  to 
be  avoided,  and  the  courts  should  not  hesitate 
to  invoke  the  powers  inherent  in  them,  and 
lend  their  aid,  In  every  way  possible,  to  pre- 
vent injustice,  by  preventing  encroachments 
upon  the  possessory  rights  of  settlers,  or  by 
equitably  adjusting  their  differences.  In  the 
case  under  consideration,  no  adequate  remedy 
at  law  is  provided  for  relief.  Ejectment 
will  not  lie.  Adams  v.  Couch,  1  Okl.  17,  26 
Pac.  1009.  And,  at  the  time  this  proceeding 
was  Instituted,  the  forcible  entry  and  detain- 
er act  was  Insufficient  In  its  provisions  to  af- 
ford a  remedy.  The  appellee  was  entitled  to 
speedy  relief,  and  ought  not  to  t>e  compelled 
to  await  the  final  and  tedious  re3Ult  of  the 
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litigation  In  the  interior  department,  before 
obtaining  that  which  he  clearly  shows  him- 
self entitles  to  bare. 

The  only  remaining  questions  are  the  oaea 
set  out  In  the  fourth  assignment  of  error. 
No  brlefa  were  filed  upon  either  side  of  the 
case,  and  we  are  at  a  loss  to  know  why  the 
contention  is  raised  upon  the  question  of 
oosts.  The  appellant,  having  began  the  case 
below,  and  having  failed  to  sustain  the  same, 
we  know  of  no  reason  why  the  costs  should 
not  bare  been  taxed  against  him.  As  to  the 
right  of  the  court  to  compel  appellant  to  re- 
move  his  stock  from  the  pasture,  it  follows 
that,  if  the  court  had  the  power  to  issae  a 
mandatory  Injunction,  he  cotdd,  by  order, 
compel  appellant  to  remove  his  stock.  Such 
removal  was  a  necessary  Incident  to  a  com- 
pliance with  the  order.  And  appellant,  be- 
ing at  all  times  a  mere  trespasser  upon  the 
possession  of  appellee,  the  court  could  very 
properly  compel  him  to  undo  all  acts  done  In 
furtherance  of  such  trespass.  Tlie  judgment 
ttf  the  lower  court  is  afSrmed. 

BUKFOBD  and  SCOTT,  JJ.,  eoncturlDg. 
BIBRBB,  X,  dissenting. 


STATU  T.  STEPTOB. 
(Supreme  Court  of  Idaho.     Jan.  11,  1S94.) 
Appeal  firom  district  court,  Bingham  coun- 
ty; D.  W.  Standrod,  Judge. 

P.  A.  Steptoe  was  convicted  of  vagrancy, 
and  appealed  to  the  district  court  F^om  an 
wder  dismissing  such  appeal,  defendant  ap- 
peals.   Dismissed. 

Geo.  M.  Parsona,  Atty.  Gen.,  for  the  State. 

HUSTON,  C.  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Bingham  coun- 
ty dismissing  an  appeal  to  said  court  from 
the  police  magistrate's  court  for  the  dty  of 
Pocatello,  in  said  county.  The  defendant 
was  convicted  of  vagrancy  in  the  police  court 
Of  the  city  of  Pocatello.  An  attempt  was  made 
to  take  an  appeal,  but  It  seems  from  the  rec- 
ord none  of  the  requisites  of  the  statute  nec- 
essary to  the  taking  of  an  appeal  were  com- 
piled with.  No  appearance  In  this  court  is 
made  by  or  on  behalf  of  appellant  The  ai>- 
peal  Is  dismissed. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


ADAMS  V.  Mcpherson. 

(Supreme  Court  of  Idaho.     Jan.  30,  1884.) 
Appkai.— Rerearino. 
When   a  case  has  been   submitted   for 
final  determination,  and  the  appeal  is  dismissed 
and  judgment  of  the  lower  court  affirmed,  a  re- 
hearing will  not  be  granted  on  an  application  to 
vacate  and  set  aside  the  order  dismissing  the 
appeal. 
fSrllabos  by  the  Court.) 


Appeal  from  district  court  Lemhi  county; 
D.  Stnndrod,  Judge. 

Action  by  George  N.  Adams  against  M.  M. 
McPherson,  administrator  of  the  estJite  at 
Charles  A.  Wood,  deceased.  A  Judgment  for 
defendant  was  aArmed  on  dismissal  of  an  ap- 
peal therefrwn,  (34  Faa  1095,)  and  plaintiff 
now  moves  to  vacate  the  order  of  rtlnmliwal. 
Denied. 

R.  P.  Qunrles,  for  appellant  Texaa  Angel, 
for  respondent 

SULLIVAN,  J.  This  appeal  was  dlBinlss<^1 
at  the  November  term,  1883,  of  this  ooort,  (34 
Pac.  1095,)  and  this  Is  an  application  to  hate 
the  Oder  dismissing  said  appeal  set  aside 
and  vacated.  This  case  was  brougrtat  to  tlii« 
conrt  at  the  September  term,  1891,  and  the 
appeal  dismissed  because  the  record  fbiled  to 
show  any  final  ordo'  or  Judgment  from  which 
an  appeal  coold  be  taken.  See  Adams  ▼.  Mo- 
Pherson,  2  Idaho,  855,  27  Pac.  677.  It  wa^ 
again  brought  to  this  court  In  1883,  and 
placed  upon  the  calendar  for  bearing  at  ibt^ 
November  term.  The  appeal  was  dismissed, 
and  the  Judgment  of  the  conrt  b^ow  wn< 
affirmed  on  the  7th  day  of  December.  18Jr>. 
on  the  ground  tbat  the  record  failed  to  show 
that  the  notice  of  appeal  bad  been  s«-ved  on 
the  adverse  party  or  his  attorney.  The  tran- 
script was  filed  in  this  conrt  en  the  3d  day 
of  July,  1883.  Respondent's  brief  was  fiit-d 
on  the  9th  day  of  October,  1893.  "Hie  No- 
vember term  of  this  comrt  opened  on  the  13il< 
day  of  that  month,  and  this  case  was  set  for 
hearlng  on  the  27th  day  of  November.  There 
was  no  appearance  of  counsel  for  a  Indian  t 
on  that  day,  and  the  hearing  was  adjourned 
to  the  6th  day  of  December,  1893.  On  that 
day  counsel  for  appdlant  failed  to  appear, 
qpd  the  case  was  submitted  on  the  print c! 
briefs  of  the  respective  parties.  The  first 
point  raised  by  respondent's  brief  was  that 
the  record  failed  to  show  that  the  notice  of 
appeal  had  been  served  on  the  adverse  parly 
or  his  attorney,  and  the  record  snstained  the 
contention.  The  appeal  was  dismissed,  and 
the  Judgment  of  the  court  below  aflanned. 
If  application  had  been  made  to  amend  the 
record  before  the  dismissal,  it  no  doubt, 
would  have  been  granted  upon  a  prop<^r 
showing.  But  ss  the  second  appeal  in  tbi-> 
case  "was  dismissed  because  of  a  defect  In  tb» 
record,— a  defect  ixrfnted  out  by  the  brief 
of  respondent,  which  was  on  file  long  beforv 
the  case  was  called  for  hearing,— and  this 
being  the  second  dismissal  for  defect  In  the 
record,  this  application  might  Indicate  a  tri- 
fling with  the  good  humor  of  the  conn,  when 
the  various  efforts  to  have  this  case  beard 
on  appeal  are  taken  Into  consideration,  and 
the  further  fact  that  this  application  sbow$ 
a  defect  In  the  affidavit  of  service  of  the 
notice  of  appeal  on  the  respondent's  attorney. 
We  do  not  think  the  fttcts  shown  by  the  ap- 
plication would  warrant  the  vacation  of  tlv 
order   dismissing  the  Mgeal,  provided    the 
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cotirt  had  authority  to  do  so.  This  court 
Alliruied  the  Judgmeut  of  the  court  below, 
and.  If  a  rehcai-lng  was  desired,  a  petition 
for  that  purpose  should  have  been  presented. 
The  motion  Is  denied. 

HUSTON,  a  3^  and  MORGAN,  J^  concar. 


BOARD  OF  COM'RS  OF  LOQAN  OOUNTT 

T.  McFALU 

(Supreme  Court  of  Idah»    Fek  0,  1894.) 

Poor  Psrsoks  —  Liabiutt  o»  Ooostt  to  So». 
PORT— JuRisnioTioir  of  Jubticr  or  tbr  Feacr. 

1.  A  person  who  contracts  to  care  for  and 
maintain  all  of  the  county  poor,  under  chapter 
8,  tit  11,  Rer.  St.  1887,  by  the  7«ar>  for  a 
gross  sum,  cannot  hold  the  connty  liable  for 
the  support  of  a  person  who  does  not  come 
within  his  contract,  although  sudi  person  was 
committed  to  his  care  under  a  proper  certificate 
of  a  justice  of  the  peace. 

2.  A  justice  of  the  peace  has  no  authority  to 
commit  a  person  to  the  county  hospital  for  the 
indigent  siclc,  except  those  who  come  within  the 
provisions  of  chapter  8,  tit.  11,  of  the  ReTlsed 
Statutes. 

3.  He  cannot  bind  the  county  for  the  keep- 
ing and  caring  for  the  person  who  does  not 
come  within  the  proTlsions  of  said  chapter. 

4.  One  who  nas  a  contract  for  Iceeping  all 
of  the  indigent  side  of  a  county,  for  a  gross 
sum  by  the  year,  is  not  required  to  Iceep  any 
who  do  not  come  within  the  terms  of  his  con- 
tract. 

(Syllabus  by  the  Court) 

Error  to  district  cotirt,  Logan  county;  O. 
O.  Stockslager,  Judge. 

Action  by  Matt  McFall  against  the  board 
of  county  commissioners  of  Logan  county  to 
recover  compensation  for  keeping  a  poor  per- 
son. There  was  judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

H  S.  Hampton,  for  plaintiff  In  error.  P. 
M.  Bnmer,  for  defendant  In  error. 

SULLIVAN,  J.  This  case  was  tnrought  to 
this  court  by  the  board  of  county  oommis- 
Eloners  of  Logan  county  by  writ  of  enot. 
The  facts  are  substantially  as  follows:  The 
defoidant  in  error  entered  Into  a  contract 
with  Logan  county  whereby  he  agreed  to 
keep  and  maintain  the  indigent  sick,  or  oth- 
erwise dependent  poor,  of  said  county  for  a 
term  ctf  one  year,  in  accordance  with  the  pro- 
visions of  chapter  6,  tit  11,  of  the  Revised 
Statutes,  fbr  the  sum  of  $1,350.  That  there- 
after, upcm  the  order  of  W.  C.  HUI,  a  justice 
of  the  peace  of  Shoshone  precinct,  sold  coun- 
ty, one  Charles  Stansbury  was  committed  to 
tiie  care  of  defendant  in  errm*  as  an  Indigent 
sick  person,  under  his  said  contract  That 
tho-eafter  the  defendant  In  error  presented 
his  bill  for  keeping  said  Stansbury  from  May 
12, 1882,  to  January  12,  1883,  to  the  board  of 
county  commissioners  of  Logan  county  for 
allowance,  and  on  the  19th  day  of  April, 
1893,  said  board  refused  to  allow  said  bill,— 
from  which  cs-der  an  appeal  was  taken  by 
the  defendant  in  error  to  the  district  court  of 
Logan  county,  and,  after  a  trial  of  the  cause^ 


the  district  court  made  its  finding  of  facts 
and  conclusions  of  law  therein,  and  jodf- 
ment  was  duly  entered  In  favcs  of  the  de 
fendant  In  error.  The  trial  court  found,  by 
its  third  finding  of  fact,  that  said  Stans- 
bury was  not  a  resident  of  Iiogan  county, 
but  was  a  realdoit  of  the  state  of  Washing- 
ton, and  that  he  was  not  entitled  to  the  care^ 
protection,  and  maintenance  of  Logan  coimty 
as  an  indigent  sick,  or  otherwise  dependent 
poor,  persm  of  sold  county,  and  tliat  neith« 
at  the  time  of  said  Stansbury's  admission  Into 
said  hospital,  nw  at  any  time  thereafter,  was 
he  entitled  to  the  care,  protection,  and  main- 
tenance of  Logan  county  as  an  indlgrent  sick, 
OP  otherwise  dependoit  poor,  person  of  said 
county;  and  as  a  oondnslon  of  law  found 
that  the  claim  and  demand  of  the  defendant 
In  error  tar  $510  toe  keeping  said  Stansbury 
from  May  12,  1882,  to  January  12,  1883.  was 
a  legal  claim  against  Logan  county. 

Tbe  contention  of  plaintiff  in  error  Is  that 
said  Stansbury  came  within  tbe  meaning  of 
the  term  "Indigent  sick,"  as  used  In  cliapter 
6,  tit  11,  Rev.  St,  and  that  defendant  In  er- 
ror was  bound  to  keep  dnd  care  for  him,  un- 
der his  said  contract,  without  any  additional 
compensation  above  that  named  in  said  con- 
tract; while  tbe  defendant  In  error  contends 
that  said  Stansbury  does  not  come  within 
the  meaning  of  said  term,  and  that,  by  the 
terms  of  said  contract,  he  was  not  required 
to  keep  said  Stansbury,  but,  l>ecau8e  of  a 
certificate  Issued  by  said  Justice  of  the  peace,, 
be  was  compelled  to  keep  said  person,  and 
for  that  reason  the  county  Is  liable  for  the 
sum  claimed.  It  appears  from  the  transcript 
that  said  Stansbury  was  a  citizen  of  the  state 
of  Washington;  that  while  In  Logan  coimty 
he  became  sick,  and  made  application  for  ad- 
mission to  the  county  hospital,  under  the  pro- 
visions of  said  chapt»  6,  as  an  Indigent  sick 
person,  and  that  the  proper  certificate  was 
issued  by  a  justice  of  the  peace  for  his  ad- 
mission to  said  hospital,  and  that  he  was  ad- 
mitted thereto;  that  he  remained  there  for 
eight  months,  and  then  was  removed  to  the 
state  of  Washington  by  the  board  of  county 
commlssICHiers.  Thereupon  defendant  In  er- 
ror presented  his  bill  for  keeping  said  Stans- 
bury for  said  eight  months,  and  contends 
that,  as  said  Stansbury  was  not  a  resident 
or  citizen  of  Logan  county,  he  was  not  re- 
quired to  keep  him  by  tbe  terms  of  his  said 
contract  The  trial  court  stistalned  this  con- 
tention, and  also  held  the  county  liable  tar 
tbe  amount  of  said  bill. 

We  think  the  court  erred  In  its  cMiclusIon 
and  Judgment  The  statute  under  considera- 
tion Is  one  of  mercy  and  benevolence,  and 
must  be  liberally  ccmstrued,  with  a  view  to 
carry  into  effect  its  beneficent  objects  and 
designs.  We  tliink  the  provisions  of  said 
chapter  are  broad  enough  to  Include  all  In- 
digent sick  within  a  county.  Tbe  statute 
does  not  require  that  such  persons  reside 
within  the  county  any  certain  length  of  time, 
or  tliat  they  possess  any  particular  aualiflca7> 
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don,  otber  thn-a  that  of  being  indigent  sick 
or  otherwise  dependent  poor.  A  citizen  of 
another  state  who  comes  into  this  state,  and 
becomes  sick,  and  is  pecuniarily  unable  to 
provide  for  himself  proper  medical  aid,  at- 
tendance, and  support  while  so  sick,  comes 
witliln  the  provisions  of  said  cliapter.  How- 
ever, in  a  case  of  that  kind  it  is  the  duty  of 
the  board  of  coimty  commissioners  to  remove 
such  sick  person  to  the  county  or  state  of 
his  residence  as  soon  as  practicable.  If 
Stansbury  did  not  come  within  the  provisions 
of  chapter  6,  as  a  county  charge,  we  are  not 
aware  of  any  law.  that  would  authorize  the 
board  of  county  commissioners  to  provide  for 
Ills  care  and  maintenance.  If  the  contention 
of  the  defendant  in  error  was  correct,  as  to 
said  Stansbury'a  not  coming  within  the  terms 
of  said  contract,  we  are  not  advised  of  any 
law  that  authorizes  the  lK>ard  to  allow  bUls 
for  Ills  keeping.  It  is  urged,  however,  that 
defendant  in  error  was  compelled  to  keep 
said  Stansbury  because  of  the  oeiet  of  the 
Justice  «rf  the  peace,  and  for  that  reason  the 
county  should  be  held  liable.  The  answer  is 
that  the  defendant  in  error  was  not  com- 
pelled to  receive  and  keep  any  person  who 
did  not  come  within  the  terms  of  tils  con- 
tract. The  jurisdiction  of  the  Justice  of  the 
peace  is  limited  to  the  issuance  of  certificates 
for  the  admissiMi  of  persons  who  come  with- 
in the  provisions  of  said  law,  and  if  he  Issues 
such  certificate  for  the  admission  of  a  per- 
son not  entitled  thereto,  he  cannot  bind  the 
county  by  his  unauthorized  act  So,  in  el- 
ther  view  of  this  case,  the  Judgment  of  the 
coiu-t  below  must  be  reversed,  and  it  is  so 
ordered. 

HUSTON,  0.  J.,  and  MORGAN,  J.,  concur. 


WILLMAN  V.  DISTRICT  COURT  IN  AND 
FOR  ALTURAS  COUNTY  et  al. 
(Supreme  Court  of  Idaho.     Jan.  81,  1894.) 
Prohibition— When  Writ  Lies. 
Writ  of  prohibition  does  not  lie  to  ar- 
rest the  action  of  a  district  court  upon  a  mere 
question  of  pleadings.  * 

(Syllabus  by  the  Court.) 

Original  petition  by  Alex  Willman  for  writ 
of  prohibition  to  C.  O.  Stockslager,  Judge  of 
the  court  for  Alturas  county.    Denied. 

A.  F.  Montandon,  (J.  J.  Burt,  of  counsel,) 
for  petitioner. 

HUSTON,  C.  3.  Petitioner  commenced  an 
action  in  the  district  court  for  Alturas  county 
against  S.  M.  Friedman  for  the  recovery  of 
amounts  alleged  to  be  due  and  owing  from 
defendant  to  plaintiff  upon  certain  notes  and 
accounts.  Attachment  was  Issued  and  levied 
upon  property  of  defendant.  A  motion  to 
dissolve  the  attachment  was  sustained  by  the 
court,  and  thereupon  plaintiff  amended  his 
complaint,  claiming  to  liave  it  clianged  into 


"a  bill  in  equity  for  the  foreclosure  of  what 
the  court  below  held  to  be  an  equitable  mort- 
gage covering  certain  real  estate."  To  the 
amended  complaint  of  plaintiff,  defendant 
filed  an  answer  and  cross  complaint,  claiming 
damages  for  the  alleged  wrongful  and  un- 
lawful issuance  and  levy  of  the  attachment 
aforesaid.  To  this  answer  and  cross  com- 
plaint of  defendant,  plaintiff  filed  a  general 
demurrer,  which  was  overruled  by  the  court. 
Plaintiff  now  petitions  this  court  for  a  writ 
of  prohibition,  to  t>e  directed  to  said  district 
coiut,  commanding  said  court  to  desist  from 
further  proceedings  upon  said  cross  com- 
plaint in  said  action.  Section  4994.  Rev.  St 
Idaho,  defining  the  office  and  purposes  of  a 
writ  of  prohibition,  says:  "It  arrests  the 
proceedings  of  any  tribunal,  corporation. 
l)oard  or  person,  when  such  proceedings  are 
without  or  In  excess  of  the  Jurisdiction  of 
such  trllranal,  corporation,  board  or  person;" 
and  section  4995  provi'les  for  its  Issuance  "in 
all  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law."  It  Is  claimed  by  counsel  for  peti- 
tioner that  this  is  a  proper  case  for  the  In- 
vocation of  the  extraordinary  writ  of  pro- 
hibition, because  the  plaintiff  in  the  pending 
action  has  not  a  speedy  and  adequate  remedy 
by  the  provisions  of  law  in  appeal,  and  copn- 
sel  have  furnished  us  with  quite  a  lengthy 
written  argument  in  support  of  this  theory. 
There  Is  much  of  history  and  reminiscence 
in  the  brief  of  counsel,  but  we  fall  to  find 
reference  to  a  single  precedent  or  principle, 
nor  have  we  been  able  to  find  any,  wliich 
would  warrant  this  court  in  arresting  the  ac- 
tion of  the  district  court  upon  a  simple  ques- 
tion of  pleadings.  The  ruling  of  the  district 
coiirt  may  or  may  not  be  correct,  but  the  law 
provides  a  "plain,  speedy,  and  adequate" 
means  of  testing  that  question  by  appeaL 
It  never  was  the  intention  or  meaning  either 
of  the  common  law  or  the  statute  that  writs 
of  prohibition  or  habeas  corpus  should  take 
the  place  of  appeals.  We  are  not  at  all  in 
accord  with  counsel's  idea  of  what  consti- 
tutes an  "adequate  remedy."  The  adequacy 
of  a  remedy  Is  not  to  be  tested  by  the  con- 
venience or  inconvenience  of  the  parties  to  a 
particular  case.  If  such  a  rule  were  to  ob- 
tain, the  law  of  appeals  might  as  well  be 
abrogated  at  once.  As  illustrative  of  the 
contention  of  counsel  for  petitioner,  we 
quote  the  following  from  his  brief:  "Let  ns 
suppose  again  that  his  opponent,  by  unnsiial 
dexterity,  should  get  a  Jury  to  give  a  ver- 
dict In  the  cross  action  against  the  plaintiff 
for  the  full  amount  of  $50,000,  and  that  he 
would  be  unable  to  give  a  bond  staying  pro- 
ceedings (a  thing  not  unlikely)  In  the  sum  of 
$100,000,  would  the  right  to  appeal  be  ade- 
quate? In  such  cases  the  appeal  is  not  ade- 
quate, and,  even  If  It  were  adequate.  It  la 
not  speedy."  We  would  hardly  be  excused 
for  assuming  Jurisdiction  In  this  case  upon 
a  mere  supposition  that  In  the  event  of  our 
failing  to  do  so,  some  UtimiU  might  be  sub- 
Jigitizcd  by  VjC 
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Jected  to  Inconvenience.  If  the  ]aw  concern- 
ing appeals  Is  not  speedy  enough  to  snit  the 
conTenlence  of  litigants,  It  shonld  be  rem- 
edied by  the  proper  authority.  The  petition 
la  denied. 

MORGAN  and  SUIXIVAN,  JJ.,  eonciir. 


BBLLEVUE  WATER  CO.  t.  CITT  OP 
BELLEVUE. 

(Supreme  Court  of  Idaho.   Dee.  28,  1893.) 

Watbb  Compaxibs— Validitt  or  Comtbaot. 

1.  Where,  under  and  by  yirtne  of  powers 
sranted  in  its  charter,  an  incorporated  city 
makes  a  contract  with  certain  parties  and  their 
assigns  to  construct  certain  waterworks,  and 
to  furnish  the  city  with  water  for  fire  purposes, 
upon  the  payment  of  a  stipulated  sum  by  the 
city,  and  the  parties  proceed  to  construct  such 
works,  and  the  same  are  accepted  by  the  city, 
and  the  water  supplied  and  paid  for  as  stipu- 
lated for  a  series  of  years,  the  validity  of  the 
contract  cannot  be  impeached  or  impaired  br 
the  enactment  of  a  law  by  the  legislature  which 
went  into  effect  some  three  months  after  the 
contract  was  made. 

2.  An  ordinance  of  a  dty  may  l>e  Told  In 
part,  and  ralid  as  to  other  parts. 

(Syllabus  by  the  (Tourt.) 

Appeal  from  district  court,  Logan  county; 
O.  O.  Stockslager,  Judge. 

Action  by  tbe  Belleyue  Water  Company 
against  the  dty  of  Bellevue  for  breach  of 
contract  From  tbe  judgment  of  nonsuit, 
plaintiff  appeals.     Reversed. 

Texas  Angel  and  R.  Z.  Johnson,  for  appel- 
lant    3.  B.  Kingsbury,  for  respondent 

HUSTON,  C.  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit  The  plaintiff  sues  the 
defendant  municipal  corporation  upon  an  al- 
leged contract  or  agreement  to  furnish  said 
municipal  corporation  with  water  for  fire 
purposes.  The  following  facta  appear  from 
the  record:  The  dty  of  Bellevue  was  char- 
tered by  an  act  of  the  legislature  of  the  ter- 
ritory of  Idaho,  (February  .8,  1883.)  Among 
the  powers  conferred  upon  said  coritoratlon 
by  Its  charter  la  tbe  following:  "Sec  10.  To 
moke  regulations  for  tbe  prevention  of  acd- 
dents  by  fire;  to  organize  and  establish  flre 
departments  and  provide  for  tbe  government 
of  the  same;  to  provide  flre  engines  and  oth- 
er apparatus,  and  a  sufScient  supply  of  wa- 
ter, and  to  levy  and  collect  spedal  taxes  for 
those  purposes,  not  to  exceed  one-flfth  of 
one  per  centum  annually  upon  the  taxable 
property  within  the  dty,"  etc.  On  the  8th 
day  of  March,  1887,  tbe  common  council  of 
said  dty  of  Bellevue  enacted  and  passed  the 
following  ordinance,  being  Ordinance  No.  19 
of  said  dty: 

"Ordinance  No.  10.  An  ordinance  granting 
to  L.  Toung,  N.  0.  De  Lano,  Matt  McFali, 
Geo.  W.  Wells,  James  L.  Hogan,  John  Red- 
ding, James  A.  Lusk,  George  A.  McCornick, 
S.  B.  Cilley,  Henry  E.  Miller,  and  their  as- 


signs tbe  right  to  construct,  maintain,  and 
operate  a  system  of  waterworks  in  tbe  dty 
of  Bellevue,  and  the  right  of  way  through 
tbe  streets,  alleys,  and  highways  thereof,  and 
to  provide  a  supply  of  water  to  said  city  for 
flre  purposes.  Tbe  dty  of  Bellevue  does  or- 
dain as  foUows:  Section  1.  The  dty  of  Belle- 
vue hereby  grants  to  L.  Toung,  N.  C.  De 
Lano,  Matt  McFall,  George  W.  Wells,  James 
L.  Hogan,  John  Redding,  James  A  Lusk, 
George  A  McCk>mlck,  W.  H.  Redway,  S.  B. 
Dllley,  and  Henry  B.  Miller,  and  their  as- 
signs the  exdusive  right  to  construct  main- 
tain, and  operate  a  system  of  waterworks  in 
said  dty  for  the  period  of  twenty-flve  years 
from  the  date  of  this  ordinance,  and  for 
that  purpose  the  right  to  use  of  fifty  inches 
measured  under  a  foUr-inch  pressure  of  the 
watera  of  Seamonds  creek  out  of  the  one 
hundred  and  fifty  Inches  of  said  watera  be- 
longing to  and  under  the  control  of  said  city: 
provided,  that  said  persons  or  their  assigns 
shall  not  use  of  said  fifty  Inches  of  water  a 
greater  amount  than  is  necessary  to  fill  their 
pipe  at  tbe  point  where  tbe  same  Is  taken 
out  of  tbe  said  Seamonds  creek,  all  tbe  sur- 
plus to  be  turned  back  Into  tbe  creek  or 
ditch  for  the  use  of  said  dty;  also,  the 
right  of  way  through  all  the  streets,  alleys, 
and  highways  of  said  dty,  with  tbe  right  to 
excavate  trenches,  laying  and  maintaining 
pipes  and  pipe  line,  erecting  and  maintaining 
hydrants,  fountains,  and  other  water  appli- 
ances therein  for  the  necessity  or  conven- 
ience of  said  dty  or  the  inhabitants  thereof, 
and  all  uses  and  pmposes  appurtenant  or  in- 
ddental  thereto;  to  take  and  appropriate  pri- 
vate property  for  such  purposes  on  paying 
the  damages  tberefor;  and  to  charge  and  col- 
lect from  each  person,  corporation,  or  asso- 
ciation supplied  by  them  with  water  such 
water  rents  or  rates  as  may  be  agreed  upon 
between  said  persons  and  assigns  and  such 
persons,  corporations,  or  associations  to  be 
supplied  with  water.  Sec.  2.  Said  dty  shall 
purchase  from  said  peraons  or  their  assigns 
five  flre  hydrants,  and  pay  to  the  said  per- 
sons or  their  assigns  tbe  actual  cost  thereof, 
after  same  shall  have'  been  attached  to  tbe 
mains,  and  ready  for  operation  in  extinguish- 
ing fires;  said  costs  to  indude  the  costs  in 
putting  In  said  hydrants,  and  connecting 
them  with  tbe  mains;  tbe  pipe  and  hydrants 
to  be  put  In  and  used  by  sold  company  shall 
be  such  OS  shall  be  prescribed  and  approved 
by  the  mayor  and  common  council  of  the 
said  city  of  Bellevue.  Sec.  3.  Said  city  shall, 
In  consideration  of  the  erection,  maintenance, 
and  operation  of  sold  system  of  waterworks 
by  said  persons  and  assigns,  and  of  supply- 
ing said  dty  at  all  times  with  water  for  fire 
purposes,  as  the  same  shall  be  needed  and  re- 
quired, pay  to  said  persona  or  assigns,  an- 
nually, during  the  twenty-flve  years,  on  the 
thlrty-flrat  day  of  December,  in  each  year,  a 
sum  equal  to  one-flfth  of  one  per  centum  of 
all  the  taxable  property  within  the  limits  of 
said  city,  said  water  to  be  foridsbed  through 
igitized  by  VjOOQ  IC 
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hydrants  to  be  put  in  as  provided  in  sec- 
tion 2  of  this  ordinance;  and,  for  the  purpose 
of  proTiding  for  the  payment  of  said  snm  to 
said  persons  or  assigns,  the  mayor  and  com- 
mon council  of  said  city  shall  levy  and  col- 
lect from  the  taxable  property  within  said 
city,  each  year,  during  said  twenty-five  years, 
a  tax  of  not  exceeding  one-flftb  of  one  per 
centum  upon  the  taxable  property  witbin  the 
limits  of  said  city.  Sec.  4.  In  consideration 
of  the  franchises,  powers,  and  privileges 
hereby  granted  to  said  persons  and  their  as- 
signs, said  persons  and  assigns  shall,  on  or 
before  the  first  day  of  September,  1887,  con- 
struct, erect,  and  complete  a  system  of  wa- 
terworks In  said  dty,  as  follows:  The  line 
of  main  pipe  shall  commence  at  a  point  on 
Seamonds  creek  at  an  elevation  of  at  least 
one  hundred  and  twenty-five  feet  above  the 
level  of  Main  street,  in  said  dty  of  BeUevxie, 
and  shall  take  the  water  from  said  creek 
Into  said  pipes  at  said  pcAat,  and  not  at  any 
lower  point  on  said  creek;  the  aperture  of 
said  pipe  to  be  at  least  six  Inches  in  diame- 
ter at  the  head,  and  shall  run  in  as  direct  a 
line  as  practicaUe  from  where  said  water 
shall  be  taken  from  said  cre^  to  the  up- 
per or  easterly  end  of  Pine  street  to  Its  inter- 
section with  Main  street;  tbence  northerly, 
along  Main  street,  to  Its  Intersection  with 
Ck)ttonwood  street,  and  to  a  place  on  said 
line,  connected  with  said  pipes,  and  ready 
for  use  In  extinguishing  fires,  five  (5)  fire 
hydrants,  of  such  make  and  at  such  points 
as  shall  be  designated  by  the  mayor  and 
common  council  of  said  city:  provided,  that 
said  city  shall  pay  to  said  persons  or  as- 
signs the  actual  cost  of  said  hydrants,  and 
putting  them  in  and  connecting  them  with  the 
water  mains.  Said  persons  and  assigns  shall 
bury  said  pipes,  and  shall  not  unnecessarily 
keep  open  any  trenches  or  other  excavations 
along  said  line  In  or  along  streets,  alleys,  or 
highways  of  said  dty  longer  than  a  reasona- 
ble time  required  for  laying  or  repairing  the 
same,  and  shall  keep  the  same  guarded  at 
night  virlth  sufficient  guards  and  lights,  to 
prevent  accidents  from  people  passing  along 
said  streets,  alleys,  and  highways,  and  shall 
at  all  times  avoid  unnecessary  flooding  of 
said  streets,  alleys,  and  highways  with  water 
from  the  pipes.  Sec.  5.  This  ordinance  shall 
take  effect  and  be  in  force  from  and  after  its 
approval  by  the  mayor,  and  due  publication, 
as  required  by  the  diarter.  Bellevue,  Idaho, 
March  8th,  1887. 

"Approved  March  10th,  1887. 

"O.  S.  Glenn,  Mayor. 
"S.  B.  Dffley,  Clerk." 

The  terms  and  conditions  of  said  ordi- 
nance were  accepted  by  the  parties  named 
therein,  and  they  proceeded  to  construct  cer- 
tain works  for  the  conducting  of  water  into 
and  through  said  city  of  Bellevue,  in  accord- 
ance with  the  terms  of  said  ordinance.  On 
the  18th  day  of  June,  1887,  the  parties  nam- 
ed In  said  ordinance  assigned  and  trans- 
ferred   to  the   plaintiff  corporation,   for   a 


valuable  consideration,  all  fiie  tights,  title. 
Interest,  franchises,  and  privileges  granted 
to  them  by  said  ordinance,  and  all  the  proi>- 
erly  acquired  by  them  thereunder.  The 
plaintiff  corporation  thai  proceeded  to  cuiu- 
plete  said  waterw(M-ks  In  accordance  with 
the  terms  of  said  ordinance,  and  tbe  same, 
when  completed,  were  accepted  by  said 
city  of  Bellevue,  through  its  mayor  and  com- 
mon coimcll;  and  said  plaintiff  corporation 
did  during  the  years  1887.  1888,  and  1S89 
comply  with  the  exigencies  of  said  ordi- 
nance on  their  part,  and  the  service  so  ren- 
dered was  accepted  by  said  dty  of  Bellevue, 
and  was  duly  paid  toe  by  said  dty,  as  pro- 
vided in  said  ordinance;  but, 'for  the  serv- 
ice rendered  and  water  supplied  to  said 
dty  under  said  ordinance  for  the  year  1S90, 
said  dty  neglected  and  refused  to  pay,  and 
it  is  to  recova  the  amount  dalmed  to  b« 
due  and  owing  from  said  city  to  the  plain- 
tiff under  and  by  virtue  of  said  ordinance, 
and  the  compliance  with  and  fulfillment  of 
the  terms  and  obligation  thereof,  by  the 
plaintiff,  that  this  action  is  brought  Th<? 
answer  denies  all  the  material  averments 
of  the  complaint;  denies  the  authority  of 
the  common  coundl  to  pUss  said  ordinance; 
denies  that  said  common  council  ever  did 
or  could  accept  said  waterworks  from  plain- 
tiff; denies  "that  said  dty  has  acted  npon 
the  said  or  any  ■contract  regarding  tbe  same 
waterworks;"  "denies  that  there  ever  wa> 
any  contract  made  by  said  dty  regarding 
the  same  waterworks;"  "avers  that  the  said 
pretended  ordinance  was  never  an  ordliuiu^-e 
in  fact  of  the  dty  of  Bellevue,  and  was  never 
binding  upon  the  said  city,  or  upon  any 
other  person  or  persons,  and  was  and  is 
illegal,  null,  and  void,  and  of  no  force  and 
effect  whatever;"  denies  Indebtedness  of 
defendant  to  the  plaintiff.  The  case  was 
tried  by  the  court,  without  a  Jury.  After 
the  proofs  on  the  part  of  plaintiff  were  in. 
defendant  moved  tot  a  nonsuit,  which  was 
granted,  and  from  such  Judgment  of  nonsuit. 
this  appeal  is  taken. 

The  plaintiff  proved  its  incorporation  un- 
der the  laws  of  the  territory  of  Idaho;  the 
Ordinance  No.  19;  its  passage  by  tbe  com- 
mon council,  and  approval  by  the  mayor, 
and  acceptance  by  the  parties  named  tbere- 
in;  the  assignment  of  the  contract  by  said 
parties  to  plaintiff;  tbe  construction  of  the 
waterworks  thereimder,  by  the  said  parties 
named,  and  by  the  plaintiff;  the  accept- 
ance by  the  city  of  said  waterworks;  and 
the  payment  by  the  city  of  the  sum  stipu- 
lated for  the  years  1887,  1888.  and  1S80. 
The  plaintiff  having  rested  its  case,  the  de- 
fendant moved  for  a  nonsuit,  upon  the  fol- 
lowing grounds:  "The  defendant,  by  Its 
counsel,  then  moved  for  a  nonsuit,  on  the 
grotmds  stated  In  its  written  motion,  as  fol- 
lows: (1)  That  tbe  plaintiff's  evidence  k 
not  suffldcnt  to  base  a  verdict  upon  In  his 
favcw.  (2)  That  the  plaintiff  has  not  proved 
any  contract  (3)  That  the,  itlalntiff  is  not 
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ahotra  to  be  a  corporate  body.  (4)  Tbat  the 
plaintiff  has  not  shown  any  legal  ordinance 
upon  which  to  base  the  alleged  contract 
(5)  Plaintlir  han  not  shown  any  order  of  the 
city  council  for  the  making  of  the  alleged 
contract,  or  the  appointment  of  the  clerli 
or  any  other  pecscm  to  sign  said  contract 
on  behalf  of  the  city.  (6)  The  alleged  con- 
tract and  (ftdlnance  are  illegal,  and  are  op- 
posed to  the  laws  of  the  then  territory,  and 
to  the  charter  of  the  city  of  Bellevue.  (7) 
No  contract  has  ever  been  made  or  signed 
by  the  city  clerk  or  any  other  person  on  be- 
half of  the  city,  w  on  behalf  of  the  partners 
of  the  plaintiff.  This  motion  will  be  made 
on  each  seraaUy  of  the  above  grounds,  and 
upon  all  ot  the  aboye  grounds,"— which  mo- 
tion was  granted  by  the  court,  a^d  the  plain- 
tiff, by  his  counsel,  then  and  there  excepted. 

It  Is  contended  by  appellant  that,  on  this 
appeal,  the  rei^iondent  is  confined,  in  bis 
case  in  support  of  the  judgment  of  nonsuit, 
to  the. grounds  stated  In  his  motion  in  the 
district  court  This  position,  it  seems  to 
us,  is  well  taken,  and  is  supported  by  both 
principle  and  authority.  We  think  the  cor- 
rect role  Is  given  by  Bennett  J.,  in  31ate» 
V.  Brown,  1  Cat  222:  "A  party  making  his 
motion  on  one  ground  th^eby  impliedly 
waives  ail  others.'  He  cannot  avail  himself 
of  a  different  position,  on  an  appeal,  from 
tbat  assigned  In  the  court  below.  Tills  doc- 
trine Is  well  established,  and  Is  necessary 
to  be  sustained,  in  order  that  the  plaintiff 
may  not  be  misled  in  the  course  of  the  trial, 
and  on  the  settlement  of  his  bill  of  excep- 
tions, in  case  the  nonsuit  should  be  ordered." 
1  Hayne,  New  Trials  &  App.  par.  116,  and 
cases  cited.  With  this  view  of  the  primary 
question  presented  by  the  appeal  in  this 
cajse,  we  will  proceed  to  examine  the  grounds 
upon  which  the  nonsuit  was  moved,  and 
granted  by  the  district  court 

The  first  ground  stated  by  defendant  In  his 
motion  is  "(1)  that  plaintiff's  evidence  is  not 
sufficient  to  base  a  verdict  upon  in  his  fa- 
vor." Now,  what  are  the  facts,  as  shown  by 
the  record?  The  plaintiff  sued  in  its  corpo 
rate  capacity  to  recover  a  sum  alleged  to  be 
due  and  owing  to  it  from  the  dty  of  BeUevue, 
under  the  terms  of  a  certain  ordinance  enact- 
ed by  said  city.  The  plaintiff  bad  proved  its 
corporate  character;  the  ordinance  under 
which  the  indebtedness  was  claimed  to  have 
arisen;  the  compliance  by  the  plaintiff  with 
the  terms  of  the  ordinance,  and  the  recogni- 
tion and  acceptance  by  the  city  of  such  com- 
pliance, by  the  payment  for  two  years  of  the 
compensation  provided  for  in  the  ordinance; 
the  neglect  and  refusal  of  the  city  to  pay  in 
accordance  with  the  terms  of  the  ordinance 
for  the  year  1890,  although  accepting,  without 
demur,  all  the  benefits  accruing  to  it  under 
the  ordinance.  With  these  facts  established 
by  the  evidence^  and  uncontroverted,  or  at- 
tempted to  be,  the  proposition  that  "the 
plaintilTs  eridence  is  not  sufficient  to  base  a 


verdict  upon  in  his  favor"  Is  one  of  those 
colossal  assumptions  which  the  mediocre  in- 
telligence of  this  court  Is  entirely  unable  to 
cope  withal. 

The  second  ground  of  motloit  is  "that  the 
plaintiff  lias  not  proven  any  contract"  It 
might  very  properly  be,  and  is,  urged  against 
this  groimd,  that  it  Is  not  sufficiently  spedfio. 
It  raises  a  legal  question  by  Inference  per- 
haps, although  in  the  record  It  appears  as  a 
mere  statement  of  fact  The  contention  of 
counsel  would  seem  to  be  that  proof  of  the 
ordinance,  its  due  passage  by  the  common 
CDtmeil,  and  anDroval  by  tlie  mayor,  its  ac- 
ceptance by  the  assignees  of  the  plaintiff,  the 
construction  o£  the  works  under  and  in  ac- 
cordance with  the  terms  of  the  ordinance,  tbo 
acceptance  of  the  works  by  the  city,  and  a 
user  thereof  for  nearly  three  years,  does  not 
constitute  a  contract  binding  upon  the  city. 
It  is  eontouled  by  counsel  for  the  respondent 
that  as  section  97  of  the  charter  of  the  city 
of  Bellevue  provides  that  sold  city  "is  not 
bound  by  any  contract  or  in  any  way  liable 
therein,  unless  the  same  Is  authorized  by  a 
city  ordinance  and  made  in  writing  and  by 
order  of  the  dty  council,  signed  by  the  derk 
or  some  other  person  in  behalf  of  the  city," 
the  letter  of  said  section  must  be  strictly 
complied  with,  in  order  to  bind  the  city  or 
make  it  responsible.  There  Is  no  distincticm 
l>etween  a  corporation  and  an  individual  in 
regard  to  liability  under  a  contract  It  is 
settled  law  that  a  corporation  cannot  avail 
Itself  of  the  benefits  of  a  contract  and,  when 
called  upon  to  meet  Its  obligations  thereun- 
der, set  up  a  plea  of  ultra  vires.  To  allow 
such  a  plea  would  not  only  be  sanctioning 
rascality,  bat  would  be  offering  a  premium 
therefor.  The  disposition  on  the  part  of  cot^ 
porations  to  reach  desired  rads  by  "ways 
that  are  dark  and  trldu  that  are  vain"  does 
not  require  the  spur  of  Judicial  sanction. 
That  Ordinance  No.  19  was  intended  to  be 
and  operate  as  a  contract  and  yraa  so  aa- 
cepted  and  aoted  upon  by  all  parties,— by 
the  plaintiff  in  the  erection  of  the  works 
therein  provided  for,  at  an  expense  of  some 
$12,000,  and  by  the  dty  in  accepting  said 
works,  and  by  recdvlng  and  paying  for  tiie 
use  thereof  for  two  yean  and  upward,— is 
clearly  shown  by  the  record.  Notwithstand- 
ing the  provisions  of  section  97  of  the  char- 
ter, it  was  undoubtedly  Within  the  authority 
of  the  common  council  to  make  the  contract 
by  means  of  an  ordinance;  and,  when  so 
made,  accepted,  and  acted  upon,  It  was  as 
binding  upon  the  parties  as  if  the  strict  let- 
ter of  the  section  bad  been  complied  with. 
1  Dill.  Mun.  Corp.  {  450  et  seq.;  Argus  Go. 
v.  Mayor,  55  N.  Y.  601. 

The  third  ground  of  the  motion  for  nonsuit 
as  shown  by  the  record,  is  "tliat  the  plaintiff 
is  not  shown  to  be  a  corporate  body."  This 
question,  we  thinic,  we  have  already  disposed 
of.  The  record  shows  that  the  plaintiff  of- 
faed  in  evidence  its  articles  of  incorporation. 
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proy«d  their  due  execution,  filing,  and  re- 
cording, etc.,  under  the  laws  of  Idaho  terri- 
tory. 

The  fourth  ground  of  motion  Is  that  the 
plaintiff  lias  not  shown  any  legal  ordinance 
npon  which  to  base  the  alleged  contract. 
The  fifth  ground  is  to  the  same  elfect,  as  is 
also  the  seventh;  and  we  think  we  have  al- 
ready sufficiently  discussed  them.  The  seal 
of  counsel  may  sometimes  prompt  the  belief 
in  their  own  minds  that  the  repeated  asser- 
tion of  a  proposition  may  give  it  potency,  not- 
withstanding it  has  no  predicate  in  legal 
principles,  but  this  is  a  mistalie,  and  error  is 
error,  despite  continuous  repetition. 

The  sixth  ground  of  the  motion  for  a  non- 
suit Is:  "The  alleged  contract  and  ordinance 
are  illegal,  and  are  opposed  to  the  laws  of 
the  then  territory,  and  to  the  charter  of  the 
city  of  Bellevue."  The  act  of  the  legislature 
chartering  the  city  of  Bellevue  was  passed 
February  8,  1883.  Ordinance  No.  19,  upon 
which  this  action  is  based,  was  passed  by  the 
common  council  of  said  city  March  8,  1887, 
and  approved  by  the  mayor  March  10, 
1887,  and  accepted  by  the  parties  therein 
named.  On  the  18th  day  of  June,  1887,  the 
parties  named  in  the  ordinance  assigned  and 
transferred  their  interest  and  rights  therein 
and  thereunder  to  the  plaintiff  corporation, 
who  proceeded  to  complete  the  worlcs  pro- 
vided for  in  the  ordinance,  and  said  works 
were  accepted  by  the  city,  and  the  use  there- 
of appropriated  by  the  city,  to  the  extent 
provided  for  in  said  Ordinance  19,  for  the 
years  1887,  1888,  and  1889.  The  legislature 
of  the  territory  of  Idaho,  at  its  fourteenth 
session,  which  adjourned  on  the  10th  day  of 
February,  1887,  adopted  the  Revised  Stat- 
utes of  1887,  to  take  effect  on  the  1st  day  of 
June,  1887.  Section  2711  of  the  Revised 
Statutes  provides  as  follows:  "All  corpora- 
tions formed  to  supply  water  to  cities  or 
towns  must  furnish  pure,  fresh  water  to  the 
inhabitants  thereof  for  family  uses,  so  long 
as  the  supply  permits,  at  reasonable  rates 
and  without  distinction  of  person,  upon 
proper  demand  therefor;  and  must  furnish 
water  to  the  extent  of  their  means  in  case 
of  fire  or  other  great  necessity  free  of 
charge,"  etc.  It  is  contended  by  counsel  for 
the  respondent  that,  as  the  corporation  plain- 
tiff became  the  assignees  of  the  parties  nam- 
ed In  the  ordinance  after  the  Revised  Stat- 
utes took  effect,  they  took  such  assignment 
and  transfer  subject  to  the  provisions  of  said 
section  2711,  and  are  therefore  compelled  to 
furnish  water  to  the  city  of  Bellevue  free  of 
charge.  The  argument  of  counsel  for  the  re- 
spondent in  support  of  this  proposition  is 
extensive,  profuse  in  illustration,  and  diffuse 
in  rhetoric  and  yet  we  find  nothing  in  the 
argument,  or  the  authorities  cited  id  support 
of  it,  which  tends  to  convince  us  that  a  con- 
tract made  in  March,  1887,  can  be  Invali- 
dated  or  impaired  by  an  act  of  the  legisla- 
ture which  does  not  become  a  law  until 


June,  1887.  The  charter  of  the  city  of  Bellr- 
vue  was  granted  by  enactment  of  the  legisla- 
ture, February  8,  1883.  By  the  provisions  ct 
that  charter,  full  power  is  given  the  corpora- 
tion: "To  make  regulations  for  the  prereo- 
tlon  of  accidents  by  fire;  to  organize  and  es- 
tablish fire  departments;  to  provide  fire  en- 
gines and  other  apparatus,  and  a  sufficient 
supply  of  water,  and  levy  and  collect  special 
taxes  for  those  purposes,"  etc.  Under  and 
by  virtue  of  the  powers  in  the  charter  grant- 
ed, the  corporation,  through  its  proper  offi- 
cers, on  the  10th  of  Marcli,  1887,  made  the 
contract  expressed  in  Ordnance  No.  19. 
That  contract  was  fulfilled  on  the  part  of  tlv 
parties  therein  named,  to  wit,  the  parti"9 
named  and  their  assigns.  The  fulfillment  o( 
the  contract  was  recognised  by  the  corpon- 
tion  city  by  the  acceptance  of  the  works,  th« 
appropriation  of  the  benefits  under  the  con- 
tract, and  the  payment  therefor  by  the  citj 
for  the  years  1887,  1888,  and  1889.  But  in 
the  year  of  our  Lord  1890,  it  seems,,  a  new 
ruler  had  come  to  preside  over  the  destlniw 
of  the  city  of  Bellevue,— "one  who  knew  nut 
Joseph,"— and  it  Is  deemed  necessary  to  iukI) 
all  that  has  gone  before.  Whether  sncli  a 
course  is  ever  Justifiable  or  excusable  we  ■vriU 
not  stop  to  discuss,  as  with  these  mattirs 
courts  have  no  concern.  If  improvident  coa- 
tracts  have  been  made  by  corporations,  mu- 
nicipal or  others,  it  must  not  be  expectt><l 
that  coiurts  will  relieve  them  by  arbitrary  ja- 
diclal  constructions,  predicated  upon  any  si- 
gtmient  of  ex  necessitate  rel.  ArgentI  v.  City 
of  San  Francisco,  16  Gal.  263;  Brown  v.  Cii.t 
of  Atchison,  (Kan.)  17  Pac.  472;  Moore  r. 
Mayor,  73  N.  Y.  238. 

We  have  patiently  and  labMlousIy  read  the 
brief,  and  carefully  examined  aU  the  anthor- 
ities  cited  by  counsel  for  respondent  (except 
the  argument  and  authorities  npon  the  qae$- 
tion  of  hydraulics  and  hydrostatics,  wbich. 
as  we  were  entirely  unable  to  see  what  bear- 
ing they  had  upon  the  case  under  consider- 
ation, and,  furthermore,  being  palnfuUy  cog- 
nizant of  the  fact  that  "life  is  fieeting,"  ^ 
have  left  unconsidered,)  and  we  find  our- 
selves compelled  to  set  aside  the  order  anJ 
Judgment  of  nonsuit  made  and  granted  bj 
the  district  court  in  this  case.  The  objection 
that  the  ordinance  gives  an  exclusive  privi- 
lege will  not  support  the  contention  tbat  it 
is  for  that  reason  void.  The  ordinance  nay 
be  void  as  to  its  exclusive  grant,  and  Talid 
as  to  the  balance.  That  question  can  only  be 
properly  raised  by  some  one  directly  inter- 
ested therein.  Dodge  v.  City  of  Conncil 
Bluffs,  (Iowa,)  10  N.  W.  888;  East  St  Louis 
V.  East  St  Louis  Gaslight  &  Coke  0>..  9i 
m.  416.  The  Judgment  of  the  district  conit 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  at  cost  of  respondent 

MORGAN,  J.,  concurs.  SULLIVAN,  J- 
did  not  sit  in  the  case,  and  took  no  part  it 
the  decision. 
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SMITH  T.  SMITH. 
(Supreme  Court  of  Idaho.     Jan.  80,  1894.) 
Action  o.'j  Note— Coksidebatiox. 
A  person  'who  gives  a  note  in  considera- 
tion   of  the  performance   of  a  certain  act  by 
the  payee,  and  by  reason  of  certain  representa- 
tions  as  to  the  la*  of  the  case,  -which  repre- 
sentations  prove    to  be   false,   and   such   note 
runs  three  months,  falls  due,  and  a  new  note  is 
given    therefor  bv   the   maker   of  the   original 
note,  and  the  old  note  taken  up,  cannot  plead 
want  of  consideration  of  first  note  as  a  defense 
to  the  second. 

(Syllabus  by  the  Conrt) 

Appeal  trom  district  court,  Blmmre  county; 
C.  O.  Stockslager,  Judge. 

Action  on  a  promissory  note  by  W.  F. 
Smltb  against  Cy.  V.  Sinlth.  There  was 
Judgment  for  plaiutlff,  trom  which,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wyman  &  Wyman  and  T.  D.  Oahalan,  tor 
appellant    E.  M.  Wolfe,  for  respondent 

MORGAN,  J.     On  the  8th   day  of  July. 
1891,  the  defendant  Cy.  Y.  Smith,  gave  his 
promissory  note  to  G.  W.  Fletcher,  Jr.,  for 
■  the  stun  of  $600.10.     In  consideration  there- 
of the  said  Fletcher,  who  was  then  assignee 
of  the  estate  of  Jacob  Ulrtch,  was  to  resign 
his  position  as  said  assignee,  and  procure  the 
appointment  to  said  position  of  the  defend- 
ant, Cy.  y.  Smith.    The  said  Fletcher  was 
also  to  transfer  a  quantity  of  property  which 
the  said  Fletcher  then  held  as  assignee  afore- 
said   to  the*  said   Cy.   V.   Smith.     Fletcher 
claimed  that  the  estate  of  Ulrlch  was  indebt- 
ed to  him  for  the  foregoing  sum  for  moneys 
advanced  by  him  in  the  settlement  of  the 
estate,   and  that  he  would   not  deliver  up 
the   property   to   Smith    unless   defendant. 
Smith,   would    give  him  bis  note  for  the 
amoimt  he  had  advanced.    It  is  also  stated, 
and  is  in  evidence,  that  Fletcher  had  repre- 
sented to  Smith  at  the  time  of  procuring 
said  note  that  no  other  claims  than  this  al- 
ready presented  to  the  assignee  could  be  col- 
lected from  the  estate  of  Jacob  Ulrich,  which 
statement,  it  is  alleged.  Is  untrue,  and  that 
Fletcber  knew  it  to  be  untrue.    The  note 
above  mentioned  fdl  due  October  1,  1891. 
On  tbat  date  defendant.  Smith,  not  being 
ready  to  pay  the  note,  gave  a  new  one  there- 
for, dated  October  1,  1891,  for  the  sum  of 
$500.10,  due  eight  months  after  date,  and 
payable  to  Fletcber  &  Fletdier,  In  which 
firm  O.  W.  Fletcher  Is  a  partner;   the  latter 
note  to  draw  1  pa-  cent  per  annum.    The 
old  note  was  delivered  up  to  him.    The  lat- 
ter note  was  transferred  to  William  F.  Smith 
In  the  following  words:     "Pay  to  the  oTiw 
of  William  F.  Smith,  without  recourse  to  us. 
[Signed]      Fletcher    &    Fletcher."      On    the 
lastmentlMied  note,  plaintiflr,  W.  F.  Smith, 
commenced  suit  September  12,  1892.     To  the 
.complaint   Wyman   &  Wyman,   defendant's 
attorneys,  Interposed  a  demurrer,  which  was 
overruled  by  the  court,  and  the  ruling  of  the 


court  thereon  excepted  to.  Thereupon  the 
defendant  filed  his  answer,  alleging  a  want 
of  consideration  in  the  first  of  the  abov» 
mentioned  notes,  and  that  it  was  obtained  by 
fraud  and  false  representation.  The  cause 
was  tried  before  the  Hon.  C.  O.  Stockslager 
with  a  jury,  resulting  In  a  verdict  for  the 
plaintiff  for  the  sum  of  $560.10  and  Interest 
Judgment  was  entered  thereon  for  the  sum  of 
$565.70.  Defendant  moved  for  a  new  trial, 
which  motion  was  denied  by  the  court, 
whereupon  he  appeals  to  this  court  from  the 
Judgment,  and  also  from  the  order  overrul- 
ing the  motion  for  new  trial. 

The  order  of  the  court  overruling  the  de- 
murrer was  proper,  as  upon  examination  of 
the  complaint  we  deem  it  entirely  sufficient. 
The  defendant  contends  that,  because  the 
representations  that  George  Fletcher,  Jr., 
made  to  the  defendant,  Smith,  at  the  time 
the  first  note  was  executed  were  untrue, 
therefore  the  note  was  obtained  by  a  fraud, 
and  was  without  adequate  or  any  considera- 
tion. It  will  be  remembered  that  a  part  of 
the  consideration  for  the  execution  of  the 
first  note  was  the  agreement  of  Fletcher  to 
procure  the  appointment  of  the  said  defend- 
ant. Smith,  as  assignee  of  the  estate  of  Ja- 
cob Ulrich,  an  insolvent,  and  the  further 
agreement  to  deliver  possession  of  the  prop- 
erty of  the  said  Ulrich,  so  held  by  him  as 
assignee,  to  the  defendant,  Cy.  V.  Smith,  so 
that  he.  Smith,  could  be  secure  for  the 
amount  of  money  mentioned  In  the  note,  and 
which  Fletcher  claimed  to  have  advanced  In 
the  settlemoit  of  said  insolvent  estate.  This 
appointment  was  secured  tor  him,  and  the 
property  was  delivered  to  him  in  accordance 
with  said  agreement  This  was  sufficient  to 
form  a  part  consideration  for  the  note.  The 
representation  of  Fletcher-  that  no  more 
claims  could  be  proven  against  the  estate  of 
Jacob  Ulrich  was  a  statement  of  a  proposi- 
tion of  law  which  the  defendant.  Smith,  had 
Just  as  good  an  opportimlty  to  ascertain  the 
correctness  of  as  had  Fletcher,  and,  whether 
true  or  false,  cannot  be  used  as  a  defense 
in  an  action  upon  the  note.  But  however 
this  may  be,  the  first  note  was  given  July  S, 
1891,  and  was  due  October  1,  1891.  The  de- 
fendant, Smith,  had  all  of  this  time— nearly 
three  months— to  ascertain  the  correctness  of 
the  report  of  Fletcher,  if  he  desired  to  do 
so.  When  tlut  note  was  due  he  voluntarily 
came  forward  and  took  up  the  old  note,  and 
gave  a  new  one  for  the  same  sum.  The  de- 
livery of  the  old  note  was  a  sufficient  con- 
sideration for  the  giving  of  the  new  one,  and 
the  defense  of  the  failure  of  consideration 
of  the  first  note  cannot  be  brought  against 
the  second;  that  is,  the  settlement  of  a 
claim  whldi  may  be  doubtful,  and  giving  of 
a  note  therefor,  will  be  a  sufficient  and  valid 
consideration  for  said  note.  Story,  Prom. 
Notes,  {  186;  Russell  t.  Cook,  3  Hill,  004; 
1  Pars.  Notes,  199;  2  Rand.  Com.  Paper, 
{  462,  and  cases  there  cited.  See,  also,  Id. 
i  479;   Bank  v.  Tisdale.  84  N.  T.  665. 
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With  tblB  rlew  of  tbe  law  It  becomes  un- 
necessary for  us  to  examine  the  instructions 
uf  the  coort,  or  the  exceptions  taken  by  the 
defendant  during  the  course  of  the  trial,  as 
we  are  of  the  oplnlcHi  that  a  defense  of  want 
of  consideration  of  the  first  note  cannot  suc- 
ceed In  defeating  the  second.  The  fact  that 
this  defense  cannot  be  made  also  renders  it 
unnecessary  to  inquire  whether  the  plaintiff 
la  this  case  Is  a  bona  fide  holder  for  value. 
The  note  Is  IndOTsed  to  him  In  writing  upon 
the  back  thereof,  and  this  indorsemmt  con- 
veys the  legal  title  to  him  for  the  purposes 
of  this  salt  The  decision  of  the  court  be- 
low must  be  affirmed,  and  it  Is  so  ordered. 
Costs  awarded  to  the  respondent 

HUSTON,  a  J.,  and  SULLIVAN.  J.,  con- 
cur. 


DENNISON  T.  WILLOUT  et  al. 
(Supreme  Court  of  Idaha     Jan.  30,  1894.) 

SCFPLEVBNTAI.  'COMPLAINT  — WdEN  PkOPEK — SUIT 

BY  Odabdian — Recovery  or  Ward's  Pkopebit. 

1.  Matters  changing  the  relations  of  the 
parties  to  a  suit,  or  either  of  them,  which  af- 
fect the  matter  in  litigation,  and  which  bare 
transpired  since  the  filing  of  tlie  original  com- 
plaint, are  proper  matters  for  supplemental 
complaint. 

2.  A  guardian  is  not  permitted  to  bring  suit 
in  his  own  name,  and  in  his  individual  capacity, 
for  money  or  property  belonging  to  the  ward. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai  Coun- 
ty; J.  HoUemon,  Judge. 

Action  by  I^wis  H.  Dennlson  against  O. 
Wlllcut  and  others.  From  the  order  denying 
&  motion  to  file  supplemental  complaint,  plain- 
tiff appeals.    Keversed. 

R.  B.  McFarland  and  Albert  Hagan,  for 
appellant    Charles  Heltman,  for  respondents. 

MORGAN,  J.  In  this  case  the  plaintiff  al- 
leges that  Bstella  E.  Bradford  was  the  own- 
er and  In  possession  of  15  bead  of  cows  and 
heifers,  and  other  live  stock.  That  she  did, 
on  or  about  the  29th  day  of  November,  1887, 
lease  to  the  defendant  O.  Wlllcut  the  said 
stock,  upon  the  condition  that  he  was  to  care 
for  said  stock,  and  have  possesion  thereof, 
for  the  term  of  five  years  on  and  after  the 
said  29th  day  of  November,  aud  to  receive 
therefor  one-half  of  the  increase,  the  other 
half  to  go  to  and  be  retained  by  the  said 
Estella  E.  Bradford.  It  was  further  agreed 
that  In  case  of  the  loss  of  any  of  the  above 
stock,  or  the  Increase  thereof,  through  or  by 
neglect  of  the  said  porty  of  the  second  p.irt, 
then  the  said  defendant  Willcut  should  make 
good  such  loss  to  the  said  Estella.  Included 
with  said  stock  were  five  yeaillng  steers. 
Said  steers  were  to  be  sold  by  the  party  of 
the  second  part  when  they  became  three 
years  of  age.  The  proceeds  of  said  sale 
were  to  be  equally  divided  between  the  par- 


ties of  the  first  and  second  ] 
end  of  five  years  the  said  Wl 
turn  what  might  be  left  of  tl 
ber,  and  one-half  of  the  increi 
In  pursuance  of  said  lease, 
duly  transferred  by  the  said  I 
to  said '  Willcut  and  he  at  t 
after  bad  the  management 
control  of  same.  That  on  or 
day  of  July,  1889,  the  said  I 
ford,  for  a  valuable  compent 
transferred  to  the  plaintiff,  I 
the  said  cows  and  other  stod 
said  lease,  and  all  of  ber  rlgh1 
thereof,  and  all  of  ber  rig 
agreement  Plaintiff  further 
the  year  1890,  defendant  sol 
steers  for  the  sum  of  $40  per 
defendant  refused  to  pay  pi 
half  of  the  money  so  receive) 
the  winters  of  1888-89  and  ] 
fendant  carelessly  and  neglig 
said  stock  to  go  without  fo« 
proper  care,  whereby  five  of 
tioued  in  said  agreement,  dic< 
ue  of  said  cows  was  $30  each 
Judgment  for  the  sum  of  (4: 
thereon.  On  the  23d  day  of 
said  WlUcut,  before  answeri 
complaint  made  an  allldavit 
tliat  the  same  property  is  c 
Robert  McCrea,  by  virtue  of 
tiflcate  of  sale,  which  sale  w 
an  execution  issued  out  of  a 
tice  of  the  peace,  upon  a  Judj 
In  favor  of  McCrea  Bros.  v.  I 
ford;  that  the  defmdant  Is  : 
rights  of  said  claimants,  and 
collusion  with  either  of  then 
fendant  is  ready  and  wUllng 
property  to  such  persons  as 
direct:  that  be  la  also  ready 
pay  any  amoimt  that  he  mi 
liable  for  by  this  court  In  thl 
the  presentation  of  this  afiid 
ordered  Robert  McCrea  and  < 
to  be  made  parties  defendai 
and  that  a  summons  be  Issued 
on  tbem,  which  was  done, 
defeudant  Wlllcut  filed  his 
said  complaint  which  is  a  mis 
allegations  of  evidence,  and 
law,  of  such  a-  character  that 
should  4>e  stricken  out;  but 
gether,  there  is,  at  least  an  I 
of  the  sale  and  transfer  of  sa 
plaintiff  Dennison.  McCrea 
an  answer,  which,  in  one  part 
that  on  the  24th  day  of  Augua 
defendants,  instituted  an  actio 
court  of  WoBtwood  preciact, 
ty,  Idaho,  to  recover  a  debt  a 
and  Estella  Bradford,  issued 
therein,  and  levied  the  same  v 
described  stock,  and  obtained  J 
on  on  the  20th  day  of  Noveml 
cution  was  Issued  thereon,  the 
the  same  stock,  which  was  soli 


Digitized  by 


Google 


Idaho.) 


DEN'NISON  V.  WILLCUT. 


699 


■said  execution,  and  McCrca  Bros,  became 
the  purchasers  of  all  the  Interest  of  Edward 
and  Estella  Bradford  in  and  to  said  stocl:, 
and  received  a  sberUTs  certificate  for  said 
purchase.  Tb«!  balance  of  the  answer  is 
very  similar  to  the  answer  of  the  defendant 
WlUcut,  and  a  large  part  of  it  is  surplusage. 
This  answer,  as  well  as  that  of  Wlllcut,  how- 
ever, states  that  Lewis  U.  Dcnnlson  ia  not 
the  real  party  in  interest  In  said  suit,  but 
that  the  purchase  of  said  stoclK  was  made,  if 
made  at  all,  by  the  said  Dennison  as  guard- 
Ian  for  Porter  L.  Dennlson  and  Ida  II.  Den- 
oison,  and  the  transfer,  if  any,  of  said  stock 
was  made  to  plalntlft,  If  made  at  all,  as 
guardian  of  tbe  said  Porter  L.  and  Ida  H. 

Demurrer  waa  interposed  by  the  attorneys 
of  the  plaintiff  to  tbe  answer  of  tbe  defend- 
ant Wlllcut  The  record,  however,  does  not 
show  that  any  action  was  taken  on  said  de- 
murrer. A  motion  was  made  by  the  plaintiff, 
also,  to  set  aside  the  order  making  Robert  and 
Chnrles  McCrea  defendants  in  said  action. 
IJppn  consideration  of  this  motion,  the  coiu-t 
o*-errulefl  the  same,  and  refused  to  set  aside 
tne  order,  to  which  the  plaintiff  excepted. 
We  think  this  action  of  the  court  was  proper, 
under  the  statement  made  in  the  aSldavlt  of 
Wlllcut,  defendant,  that  McCre.a  Bros,  were 
proper  parties  to  the  octlon.  Section  4109, 
Itf  V.  St  Idaho. 

Thereafter  the  plaintiff,  Denniaon,  on  the 
3d  day  of  August,  1892,  moved  the  court  for 
leave  to  file  a  empplemental  complaint,  set- 
ting up  a  Mil  of  sale  made  by  EsteUa  B. 
Bradford  and  Edward  Bradford,  her  husband, 
approving  of  the  sale  and  transfer  made 
by  EsteUa  Bradfwd  on  the  31st  day  of  July, 
18S0,  and  again  transferring  the  said  stock 
to  tbe  said  plaintiff.  The  second  bill  of  sale 
between  the  same  parties  was  dated  18tb  day 
of  September,  1891.  The  said  motion  to  file 
said  complaint  was' denied  by  the  court,  to 
which  rnllng  the  plaintiff  then  and  there 
excepted.  We  think  this  was  error.  The 
plaintiff  should  have  been  permitted  to  file 
his  supplemental  complaint,  setting  forth,  as 
It  did,  a  copy  of  the  cori-ected  bill  of  sale.  It 
will  be  observed  that,  had  no  rights  of  third 
parties  Intervened,  the  corrected  bUl  of  sale 
would  have  made  the  title  perfect  In  the 
complainant  It  Is  true  that  the  answer  of 
McCrea  Bros,  alleges  that  the  same  property 
liad  been  levied  upon  and  sold,  under  a  Judg- 
ment and  execution  wherein  McCrea  Bros, 
were  plaintiffs  and  Edward  and  Estella 
Bradford  were  defendants;  but  this  was  then 
simply  an  allegation,  and  awaited  proof. 
Should  McCrea  Bros.  faU  in  their  proof,  then 
title  would  be  complete  in  plaintiff.  Should 
they  succeed  in  proving  valid  attachment  and 
lc^>  Jndgment  and  execution,  levy  and  sale 
thereunder,  then  the  title  of  Dennlson  would 
seem  to  l>e  defeated.  The  supplemental  com- 
plaint set  forth  facts  which  would  enable 
plaintiff  to  Bocceed  in  proving  title,  no  right 


of  others  intervening.  He  should  have  been 
permitted  to  place  It  on  ffle.  Then  the  plain- 
tiff and  McCrea  Bros.,  successively,  could 
have  made  such  proof  of  title  as  they  bad, 
and  the  one  having  tbe  better  title  must  anc- 
ceed. 

Thereafter  the  cause  proceeded  to  trial 
with  a  Jury.  Defendant  was  introduced  as  a 
witness  on  the  part  of  the  plaintiff.  He 
identified  tbe  lease  from  Estella  Bradford  to 
himself,  which  was  thereupon  offered  in  evi- 
dence. It  was  objected  to  by  defendant  be- 
cause it  was  signed  only  by  Estella  B.  Brad- 
ford, a  married  woman.  This  objection  was 
overruled  by  the  court,  and  the  lease  permit- 
ted to  go  In  evidence.  This  action  of  the 
court  was  entirely  proper,  as  the  defendant 
Is  estopped  from  denying  the  validity  of  an 
Instrument  by  virtue  of  which  alone  he  has 
obtained  possession  of  property,  which  he 
still  holds.  Third  parties  might  deny  Its 
validity,  but  he  cannot 

It  Is  again  objected  by  the  defendant  Will- 
cut  and  also  by  McCrea  Bros.,  that  plaintiff, 
Dennlson,  could  not  bring  the  suit  for  the  re- 
covery of  the  money  alleged  to  be  due  by  rea- 
son of  the  sale  of  a  portion  of  said  cattle,  and 
the  loss,  by  neglect  and  carelessness,  of  an- 
other portion  thereof.  It  appears  from  the 
two  bills  of  sale  that  the  stock  was  transfer- 
red to  Lewis  H.  Dennlson  as  guardian  for 
Porter  L.  and  Ida  H.  Dennlson.  The  guard- 
Ian  for  a  minor  Is  not  permitted  to  bring 
suit  In  his  own  name  for  money  or  property 
belonging  to  the  ward,  and  which  he  has  a 
right  to  the  possession  of  as  such  guardLon, 
but  must  bring  suit  as  guardian.  Pox  v.  Mi- 
nor, 32  CaL  110;  Emeric  v.  Alvarado,  C4  CaL 
529,  2  Pac.  418.  He  might,  however,  show, 
if  the  fact,  that  the  money  used  for  the  pur- 
chase of  the  stock  was  his  own,  notwith- 
standing the  recital  in  tbe  bill  of  sale.  Kelly 
V.  Leachman,  (Idaho.)  34  Pac.  813;  Miller  v. 
McKenzie,  95  N.  Y.  578;  Browne,  Par.  Ev. 
S  18.  The  refusal  of  the  court  to  permit  the 
filing  of  the  supplemental  complaint  shut  out 
both  the  original  and  the  supplemental  bill 
of  sale.  If  tbe  supplemental  complaint  bad 
been  permitted  to  be  placed  on  file,  both  of 
these  bUIs  of  sale  would  have  been  proper 
evidence.  While  the  one  dated  July  31,  18S9, 
was  not  executed  in  accordance  with  the  law, 
and  was  therefore  not,  by  itself,  admissible, 
it  would,  however,  be  properly  admissible 
with  the  second  bill  of  sole,  under  the  sup- 
plemental complaint 

Tbe  declsiou  of  tbe  lower  court  must  be 
reversed,  and  a  new  trial  granted,  for  the 
reasons  stated  above,  ^t  1th  pei'niisslon  to  tbe 
plaintiff  to  file  his  supplemental  complaint 
and  to  the  defendants  to  file  amended  an- 
swers, and  It  Is  so  ordered.  Costs  awarded 
to  appellant 

HUSTON,  a  J„  and  SULLIVAN,  J^  eon- 
cur. 
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BUMPBL  T.  OREGON  SHORT  LINB  & 

U.  N.  RY.  CO. 
(Supreme  Court  of  Idaho.     Jan.  31,  1894.) 

APPBAI/— BnX  OV  EzCEPTIOSa— CONTRIBDTOBT 

Neoliqencb. 
'  1.  Exceptions  taken  during  the  trial  to  the 
rulines  of  the  trial  court  may  be  settled  and 
Raved  in  accordance  with  the  provisions  of  sec- 
tion 4426,  Rev.  St.,  or  they  may  be  settled  aft- 
er the  trial,  in  accordance  with  section  4430,  or 
in  statement  on  motion  for  new  trial,  and  when 
80  settled  and  saved  will  be  reviewed  by  su- 
preme court  on  appeal. 

2.  Where  the  plaintiif,  in  passing  along  a 
street  which  was  mocked  by  a  railroad  train 
with  an  engine  thereto  attached,  belonging  to 
and  then  being  operated  by  the  defendant,  pass- 
ed under  one  of  the  cars  of  said  train  five  times 
within  an  hour  and  a  half,  and  was  caught,  and 
his  leg  crushed,  by  the  moving  of  the  train  in  an 
attempt  to  pass  under  the  sixth  time,  he  is 
guilty  of  such  contributory  negligence  as  bars  a 
recovery,  and  this,  even  though  the  servants  of 
the  company  failed  to  ring  the  bell  or  sound 
the  whistle  before  starting. 

S.  Every  person  in  the  possession  of  his 
senses  is  bound  to  use  ordinary  care  and  pru- 
dence to  protect  bis  own  person  in  crossing  rail- 
road tracks,  and  he  is  not  relieved  of  such  ne- 
cessity although  the  company  is  guilty  of  negli- 
gence, or  a  violation  of  the  statute,  in  failing 
to  ring  the  bell  or  sound  the  whistle  before 
starting. 

4.  Evidence  of  a  railroad  company  block- 
ading streets  at  anv  other  time  than  that  at 
whictt  the  accident  is  alleged  to  have  occurred, 
or  of  custom  of  people  to  crawl  under  cars  so 
blockading  streets  at  other  times  than  that  at 
which  tile  accident  occurred,  is  not  proper,  and 
should  be  excluded  from  the  jury. 
(Syllabus  by  the  Court) 

Appeal  ft'om  district  court,  Ada  county; 
Edward  Nugent,  Judge. 

Action  for  personal  injuries  by  Victor 
Rumpel  against  the  Oregon  Short  Line  & 
Utah  Northern  Railway  Company.  There 
was  Judgment  for  plaintiff,  from  which,  and 
from  order  denying  a  new  trial,  defendant 
appeals.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MORGAN,  J.: 

Plaintiff  brought  suit  against  defendant 
corporation  to '  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  by  reason 
and  on  account  of  negligence  of  defendant. 
The  complaint  alleges  the  corporate  char- 
acter of  defendant,  and  "that  on  the  20tb 
day  of  June,  1S90,  while  defendant  owned, 
controlled,  and  operated  a  railroad  in  Ada 
county,  in  the  state  of  Idaho,  and  in  the 
town  of  Nampo,  in  said  Ada  county,  Idaho, 
said  defendant  negligently,  carelessly,  etc., 
allowed,  permitted,  and  caused  freight  cars 
and  locomotive  steam  engine  to  stand,  to  be, 
and  to  remain  on  their  railroad  track  in  said 
town  of  Nampa,  county  and  state  as  afore- 
said, in  such  manner  as  to  block  a  public 
highway,  commonly  known  as  the  *Bolse 
City,  Nampa  and  River  Wagon  Road,'  des- 
ignated on  plat  of  Nampa  as  'Street  P,'  at  a 
place  or  point  where  the  Oregon  Short  Line 
and  Utah  Northern  Railway  and  Its  switches 
cross  said  street,  about  175  yards  west  of 
the  passenger  depot  of  defendant,  in  said 


town  of  Nampa,  for  the  peri( 
and  one-half  hours,— from  a1 
to  about  the  hour  of  nine  o' 
the  20th  day  of  June,  1890. 
20th  day  of  June,  1890,  thi 
a  resident  of  the  territory 
Idaho,  and  of  said  town  of  7 
ployed  as  a  day  laborer  by 
in  said  town  of  Nampa.  Th 
laborer,  and  In  the  course  o 
of  his  duties,  plaintiff  was  re< 
pelled  to  cross  the  railroad  a 
and  wagon-road  crossing,  w 
highway,  and  wagon  road  y 
up  and  blockaded  as  aforee 
ant  That,  in  order  to  cross 
railroad  at  the  time  and  p 
herein,  this  plaintiff  was  con 
tmder  one  of  the  defendant 
so  blockading  and  stopping 
highway,  and  wagon  road  as  ■. 
ner  aforesaid.  That  while  tl 
so  endeavoring  and  attempti 
sold  railroad  track  at  the  i 
aforesaid,  and  by  passing  ui 
cars  blockading  said  crose 
carelessly,  negllgentiy,  and  \ 
without  warning  this  plaintifl 
ing  any  wbistie,  without  rl 
and  without  any  warning  or  i 
suddenly,  carelessly,  and  nn] 
in  quick  motion,  and  to  movii 
motive  steam  engine  and  fre 
were  so  blockading  said  stre 
and  public  Iiighway  as  afore 
manner  as  to  knock  this  plal 
to  pass  the  wheels  of  one  of  i 
over  the  left  leg  of  this  pla 
mangling,  breaking,  and  bruit 
In  such  a  way  and  manner  t 
amputation  of  said  leg  so  n 
and  bruised,  just  below  the 
essary.  •  •  •  That  said  1 
caused  or  brought  about  by  ai 
ligent,  or  unlawful  act  or  t 
trlbutory  negligence  of  this 
and  claims  damagp<)  <n  the 
To  this  complaint  defendai 
general  demurrer  that  com] 
state  facts  sufBclent  to  const 
action.  This  demurrer  wai 
which  ruling  defendant  exc 
ant  then  filed  its  answer,  w1 
"each  and  every  allegation 
plaint  "except  what  Is  herein 
mitted;  denies  that  it  perm: 
cars  and  locomotive  steam  i 
and  be  upon  Its  track,  in  the  t 
in  such  manner  as  to  blockad 
way,  wagon  road,  and  sti 
known  as  the  'BcMse  City,  Nt 
Wagon  Road,'  and  designatec 
Nampa  as  'Street  F,'  or  ai 
highway,  wagon  road,  or  stn 
there  is  a  public  highway, 
street  at  a  point  175  yards 
fendant's  depot,  in  the  town 
nies  that  it  did  carelessly,  m 
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edlj,  ciloilnally,  and  unlawfiilly  start  its  lo- 
comotive ateam  engine  and  freight  cars  In 
n.<->T:un  without  warning  this  plaintiff  by 
riii^'ing  its  liell  and  blowing  its  whistle;" 
niid  as  a  further  cause  of  defense,  "that  at  the 
time  and  place  this  plaintiff  alleges  he  was 
Injured  he  was  a  trespasser  upon  defendant's 
railway  tracks;"  "that  the  Injuries  complain- 
ed of  by  the  plaintiff  were  occasioned  by  his 
own  carelessness  and  negligence."  Upon  the 
Issues  thus  made  up  the  case  went  to  trial 
before  the  court  with  a  Jury.  The  plaintiff 
h.avlng  rested  his  case  upon  the  proofs  made 
in  support  thereof,  defendant  moved  the 
court  for  a  nonsuit,  upon  the  ground  that 
"the  plaintiff  has  failed  to  prove  the  allega- 
tion of  his  complaint,  and  failed  to  make  out 
a  cause  of  action  against  the  defendant;  and 
for  the  further- reason  that  the  evidence  in 
this  cause  produced  on  behalf  of  the  plaintiff 
shows  that  be  was  guUty  of  contributory 
negligence,  and  therefore  not  entitled  to  re- 
cover;" wliid)  motion  was  overruled  by  the 
court.  The  defendant  declining  to  offer  any 
evidence,  the  case  was  submitted  to  the  Jury 
under  instructions. from  the  coiurt,  and  a  ver- 
dict was  returned  in  favor  of  the  plaintiff  for 
the  sum  of  $10,275.  A  motion  for  a  new 
trial  was  made,  which  was  overruled  by  the 
district  Judge,  and  from  the  order  overruling 
said  motion,  as  well  as  from  the  Judgment, 
this  appeal  is  taken. 

Kdgar  Wilson,  for  appellant  T.  D.  Cahalan, 
for  respondent 

MORGAN,  J.,  (after  stating  the  facts.)  The 
record  presents  to  us  a  "statement  on  motion 
for  new  trial,"  which  contains  what  pur- 
ports to  be  a  statement  of  all  the  evidence  in 
the  case,  together  with  the  objections  to  the 
admission  of  evidence,  the  rulings  of  the  dis- 
trict court  thereon,  and  the  exceptions  there- 
to. Appended  to  the  statement  is  the  follow- 
inff  certificate:  "State  of  Idaho,  County  of 
Ada— ss.  At  chambers,  this  statement  set- 
tled and  allowed  in  the  presence  of  Kdgar 
Wilson,  attorney  for  defendant  and  T.  D. 
Cab.nlan,  attorney  for  plaintiff,  to  which  ml- 
inar  and  action  of  the  undersigned  the  plain- 
tiff, by  his  said  counsel,  then  and  there  ex- 
cepted, for  the  reason  that  the  alloeed  ex- 
ception to  errors  of  law  as  alleged  occurring 
during  the  trial  of  said  action  were  not  taken 
In  accordance  with  section  4426,  Revised 
Statutes  of  Idaho.  September  21,  1S93.  B. 
Nuprent  Judge."  It  would  seem  that  upon 
the  trial  of  said  cause  a  stipulation  was  en- 
tered into  by  the  counsel  for  the  several  par- 
ties "that  any  exception  taken  during  the 
tri.'il  of  said  cause  may  be  settled  at  any  time 
within  twenty  days  subsequent  to  the  ter- 
mination of  said  trial,  without  reducing  the 
came  to  writing,  and  settling  the  same  at  the 
time  they  are  made  in  said  trial."  It  is 
claimed  by  respondent  that  as  no  bill  of  ex- 
ceptions was  ever  served  or  settled  on  the 
part  of  the  defendant  such  exceptions  can- 


not now  be  considered  or  reviewed  by  this 
court  although  they  appear  in  the  statement 
on  motion  for  a  new  trial,  and  settled  by  the. 
district  Judge,  and  were  beard,  considered, 
and  passed  upon  by  said  Judge  upon  said  mo- 
tion. Section  4426,  Rev.  St  Idaho,  contains 
the  following  provision:  "Except  as  provid- 
ed In  the  next  section,  the  exception  must  be 
taken  and  settled  at  the  time  the  decision  it, 
made,  and  no  order  of  court  shall  be  made 
for  the  settlement  of  such  exception  at  any 
other  time,  except  by  the  agreement  of  both 
parties.  When  an  exception  is  taken,  the 
court.  Judge,  trlbimal,  or  Judicial  ofBcer  shall 
allow  sufficient  time  for  the  reduction  to 
vrrlting,  and  settlement  of  the  same,  and  in 
case  such  time  shall  not  be  allowed,  or  such 
exception  shall  not  be  fairly  settled,  the 
facts  may  be  shown  by  affidavit  and  the  par- 
ty taking  such  exception  may  apply  to  the 
court,  or  tribimal,  to  which  an  appeal  lies,  in 
the  action  or  proceeding,  to  settle  the  same 
fairly,  according  to  the  facts,  and  when  so 
settled,  the  same  shall  become  a  part  of  the 
record  in  such  action  or  proceeding."  The 
paragraphs  above  quoted  were  interpolated 
into  section  4428  by  an  act  of  the  territorial 
legislature  of  .fanuary  31,  1887.  The  stat- 
utes, as  they  stood  prior  to  this  amendment 
were  amply  sufficient  to  preserve  all  the 
rights  of  litigants.  But  nevertheless  It  is  the 
statute,  and  so  long  as  it  remains,  and  coun- 
sel see  fit  to  avail  themselves  of  its  provi- 
sions, the  court  must  recognize  and  enforce 
it  By  the  provisions  of  section  4426,  as 
above  cited,  wh»e  all  exceptions  are  settled 
at  the  time  they  are  made,  it  would  seem  that 
nothing  further  is  required  at  the  hands  of 
the  trial  court  as  to  the  settlements  of  excep- 
tions. Each  exception,  when  so  settled,  is  a 
"bin  of  exceptions,"  and  as  such  may  be  em- 
bodied in  the  statement  on  motion  for  a  new 
trial,  or  may  be  the  sole  basis  of  a  motion. 
The  view  that  the  amendment  of  January 
31, 1887,  was  a  mere  act  of  expediency  is  ap- 
parent when  we  consider  that  section  4430, 
which  provides  for  the  settlement  of  bills  of 
exceptions  was  allowed  to  remain  undisturbed. 
We  cannot  say  that  there  is  necessarily  any 
conflict  between  sections  4426  and  4430.  The 
contention  of  counsel  for  the  respondent 
would  seem  to  be  that  as  no  exceptions  were 
settled  as  provided  in  sections  4426  or  4430, 
therefore  none  can  be  reviewed  by  this  court. 
We  think  counsel  are  wrong  in  this  conten- 
tion. Section  4820,  Rev.  St  Idaho,  provides 
what  papa«  it  is  requisite  for  the  party  ap- 
pealing to  furnish  the  court  upon  an  appeal 
from  an  order  granting  or  overruling  a  mo- 
tion for  a  new  trial,  to  wit  "the  papers  des- 
ignated in  section  4448  of  this  Code."  Refer- 
ring to  section  4443,  we  find  that  the  papers 
designated  tho-ein  are:  'The  Judgment  roll 
and  the  affidavits,  or  the  records  and  flies  In 
the  action,  or  bill  of  exceptions,  or  statement, 
as  the  case  may  be,  used  on  the  hearing,  with 
a  copy  of  the  order  made,  shall  constitute  the 
record  to  be  used  on  appeal  from  The  prdet_ 
igitizod  byVjDOy  Ic 
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grantiiis  oc  refusing  a  new  trial,"  etc.,  and 
the  provisions  of  this  section  seem  to  have 
been  substantially  compiled  with  In  the  case 
under  consideration.  The  error  Into  which 
counsel  seem  to  have  fallen  is  In  assuming 
that  it  Is  only  by  a  couipliajice  with  the  pro- 
visions of  section  4426  that  exceptions  taken 
in  the  district  court  can  be  brought  before 
the  appellate  court  The  incorporation  of  the 
exceptions  in  a  statement  used  on  motion  for 
a  new  trial  has  always  been  consldeced  under 
the  Code  a  proper  and  legitimate  method  of 
bringing  the  same  before  this  court  for  re- 
ylew.  The  method  of  bringing  cases  here 
upon  bills  of  exception  is  only  an  additional, 
and  frequently  more  convenient  and  expedi- 
tious, one  tlum  that  by  statement;  but  either 
method  is  effectual. 

The  next  question  which  the  court  Is  called 
upon  to  consider  is  the  si^clency  of  the  com- 
plaint It  would  appear  at  first  sight  that 
the  plaintiff  has  pleaded  himself  out  of  court, 
inasmuch  as  he  has  stated  that  he  was  com- 
pelled to  and  did  pass  under  the  freight  cars 
of  the  defendant  while  they  were  so  block- 
ading the  street  as  above  alleged.  It  Is  diffi- 
cult to  conceive  how  the  plxilntilZ  could.  In 
the  prosecution  of  his  ordinary  occupation, 
be  compelled  to  pass  under  the  freight  cars 
of  the  defendant,  as  there  could  hardly  be 
such  a  condition  of  things  that  it  would  not 
be  possible  for  the  plaintiff  to  go  around  the 
train  Instead  of  under  It  It  would  also  seem 
that  there  could  hardly  be  a  condition  of 
things  existing  whoe  in  passing  under  one 
of  the  cars  of  a  freight  train  it  would  not 
necessarily  be  contributory  negligence,  and 
bar  a  recovery.  We  are  not  prepared  to  say, 
however,  that  under  this  complaint  a  state 
of  facts  could  not  be  proven  which  would 
entitle  the  plaintiff  to  recover,  and  therefore 
sustain  the  court  below  in  overruling  the  de- 
murrer. Should  the  motion  for  nonsuit  have 
been  granted,  the  evidence  on  the  part  of  the 
plaintiff  having  been  fully  taken,  and  appear- 
ing on  the  record  in  the  tran.scrlpt  herein, 
and  no  evidence  being  offered  on  the  part 
of  def-indant?  The  defendant  interposed  its 
motion  for  nonsuit  on  the  ground  that  the 
facts  as  proven  do  not  entitle  the  plaintiff  to 
recover;  that  plaintiff  was  guilty  of  such 
contributory  negligence  as  would  bar  a  re- 
covery. The  testimony  shows  beyond  con- 
troversy the  following  facts  substantially: 
That  on  the  20th  day  of  June,  1890,  the  de- 
fendant permitted  and  caused  a  train  of 
freight  cars,  with  an  engine  thereto  attached, 
to  stand  upon  Its  track  In  such  way  ns  to 
blockade  F  street  in  the  town  of  Nampa,  In 
this  state;  that  the  train  was  permitted  to  so 
remain  half  an  hour  to  an  hour  and  a  half,— 
precise  time  not  proven.  Plaintiff  was  a 
laborer,  and  was  working  in  a  livery  and  feed 
stable.  On  that  morning  he  was  called  to 
breakfast  about  half  past  7.  When  he  was 
called  to  breakfast  he  passed  under  the  cars, 
going  and  again  coming  back  to  the  stable^ 
"After  going  back  to  the  bam,"  he  says,  "I 
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was  told  to  go  and  fix  a  wind 
to  cross  on  F  street  again,  anc 
the  car.  I  then  had  to  go  bi 
passed  under  again."  In  she 
states  that  he  went  under  the  c 
ing  three  times  and  back  thre 
he  passed  under  the  cars  six 
was  nothing  to  hinder  plaintiff 
the  train  at  dther  end  at  an; 
that  It  was  inconvenient  and 
time.  He  could  have  passed  ai 
by  walking  100  to  185  yar 
Plaintiff  was  an  adult  and  in 
all  his  faculties.  When  plain 
to  pass  under  the  cars  the  s 
engineer  started  the  train  up, 
Ing  the  bell  or  blowing  the  wl 
the  witnesses  state  that  they 
either  whistle  or  bell.  Plaint 
by  the  wheels,  and  his  leg  cms 
in  regard  to  cases  of  a  simlla 
well  settled.  We  quote  a  tev 
cases  at  hand.  When  by  la' 
bell  and  sounding  the  whistle  i 
approaching  and  passing  ovei 
ings,  the  omission  thereof  amc 
negligence  on  the  part  of  the  c 
such  omission  and  negligence 
der  the  company  liable  for  in, 
at  such  crossings,  unless  the  o 
cause  thereof  or  contribute  th 
contributory  negligence  of  the 
if  in  those  states  where  the  d 
trlbutory  negligence  prevails. 
lOOC.  It  is  such  gross  negllg« 
of  care,  and  so  reckless  an  aci 
to  pass  under  the  cars,  though 
at  the  Inception  of  the  effort 
Jury  Is  received  in  the  atterr 
cannot  be  had  against  the  coi 
same,  even  if  the  cars  be  su 
without  giving  the  usual  sign 
and  thereby  cause  the  injury. 
1130;  Kalh-oad  Co.  v.  Copelan 
Negligence  In  the  railroad  com 
the  signals  or  in  omitting  s 
kind  will  not  excuse  plaintifTs 
diligent  In  such  use  of  his  < 
avoiding  danger;  and  where, 
of  his  senses,  the  traveler  mighi 
notwithstanding  the  neglect  to 
warning,  bis  omission  is  con 
llgence,  and  should  be  so  pe 
clared  by  tte  court;  and,  wher 
Is  clear,  the  plaintiff  thus  ne 
be  nonsuited.  Ernst  v.  Railr 
Y.  68.  The  doctrine  of  cent 
gence  has  been  recognized  as 
trine  by  this  court  In  the  caw 
Smelting  Co.,  2  Idaho,  777,  26  : 
rule  may  therefore  be  formu 
terms:  Where  the  person  li 
plaintiff,  or  any  person  who» 
attributable  to  the  plaintiff,  fa 
tributed  to  the  injury  by  his  wj 
care  that,  but  for  such  want  ol 
on  his  part,  the  Injury  would 
done,/ae  railway  Is  not  liable 
zodbyLiOOgle 
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in  damarm  for  sncb  injtiry.  Thus  stated, 
the  role  Is  snpported  b7  Innumerable  author- 
ities.  Pat  Ry.  Acc.  Law,  pp.  46,  47,  and  a 
large  nnmber  of  cases  there  cited.  The  rea- 
son for  the  rule  seems  clearly  to  be  as  fol- 
lows: The  reason  why,  In  cases  of  mutual 
concurring  negligence,  neither  party  can 
maintain  an  action  against  the  other,  is  not 
that  the  wrong  of  the  one  Is  set  off  against 
the  wrong  of  the  other;  it  is  that  the  law 
cannot  measure  how  much  of  the  damage 
suffered  is  attributable  to  the  plaintiff's  own 
fault.  If  he  were  allowed  to  recover.  It 
might  be  that  he  would  obtain  from  the  other 
party  compensation  for  his  own  misconduct. 
Pat  Ry.  Acc.  Law,  47;  Hell  v.  Glandlng,  42 
Pa.  St  493;  408.  Contributory  negligence  is 
therefore  defined  to  be  that  want  of  reason- 
able care  upon  the  part  of  the  person  Injured 
-whldi  concurred  in  the  negligence  of  the 
railway  In  causing  the  injury.  Pat.  By.  Acc. 
Law,  48.  The  number  of  authorities  that 
might  be  quoted  in  support  of  this  doctrine 
leaves  no  doubt  that  it  is  founded  upon  cor- 
rect principles.  In  Ranch  v.  Lloyd,  31  Pa. 
St  370,  the  court  say  that.  If  the  plaintiff  is 
an  adult  of  ordinary  prudence  and  discretion, 
he  would  have  no  right  of  action;  for,  how- 
ever blameworthy  the  defendants  may  have 
been  in  leaving  their  cars  on  the  crossing, 
common  prudence  would  have  restrained  him 
from  attempting  to  pass  under  them,  and  an 
adult  would  be  bound  to  use  common  pru- 
dence.   2  Ror.  R.  R.  1018. 

The  fact  that  it  was  attempted  to  be 
proven,  over  the  repeated  objection  of  de- 
fendant, that  it  was  the  custom  of  the  people 
of  the  town  of  Nampa  to  crawl  undra-  the 
cars  when  they  blockaded  the  streets,  If  ful- 
ly proven,  could  not  have  the  slightest  effect 
upon  the  plaintiff's  right  to  recover,  as  a  cus- 
tom of  the  people  in  putting  themselves  d-iily 
In  imminent  dangt^r  of  their  lives  in  passing 
under  cars  blockading  the  streets  with  an 
engine  attached  thereto  could  not  excuse  the 
plaintiff  in  bis  indulgence  in  conduct  so 
reckless  and  so  wanting  In  ordinary  prudence 
and  care.  While  it  is  Improper  and  imlaw- 
ful  for  a  railroad  company  to  unnecessiirily 
blockade  a  street  of  a  town  or  city  with  its 
cam,  yet  every  man  is  bound  at  his  pent  to 
use  MHllnary  care  to  preserve  bis  own  life 
and  limbs,  however  unlawful  the  conduct 
of  the  agents  and  servants  of  the  company 
may  be;  therefore  all  evidence  of  thp  custom 
of  the  people  In  passing  under  the  cars  so 
blockading  the  streets  was  Irrelevant  and  in- 
competent, and  should  have  been  excluded. 
The  failure  of  the  plaintiff— an  adult  In  the 
full  possession  of  his  faculties  of  seeing, 
hearing,  and  reasoning— to  exercise  ordinary 
care  to  protect  himself  from  danger  so  im- 
minent will  bar  his  recovery.  The  plaintiff 
cannot  be  relieved  from  the  effects  of  his 
own  negligence  by  the  fact  that  there  is  a 
statute  prohibiting  the  railroad  company 
from  obstructing  the  streets  with  their  cars, 
or  requiring  the  bell  to  be  rung,  or  whistle 


sounded.  Hudson  v.  Railway  Oa,  (Mo.)  14 
S.  W.  15.  See,  also,  decisions  cited  above. 
Railway  Co.  v.  Plnchln,  (Ind.  Sup.)  13  N.  E. 
677;  2  Thomp.  Neg.  1175;  Reynolds  v.  Hind- 
man,  82  Iowa,  146.  When,  by  law,  bell  ring- 
ing and  sounding  the  whistle  are  required  in 
approaching  and  passing  over  public  road 
crossings,  the  omission  thereof  amounts  to 
actual  negligence;  but  sach  omission  and 
negligence  do  not  render  the  company  lia- 
ble for  Injuries  received  at  such  crossings  un- 
less the  omission  be  the  cause  thereof  or 
contribute  thereto  without  contributory  neg- 
ligence of  the  injured  party.  2  Ror.  R.  R. 
1006;  Reynolds  v.  Hlndman,  supra;  Pennsyl- 
vania Ca  ▼.  Ratligeb,  32  Ohio  St  66;  Krauss 
V.  Railroad  Co.,  23  N.  Y.  Supp.  432,  69  Hun, 
482;  Railway  Co.  v.  Wallace,  10  Amer.  & 
Bng.  R.  R.  Cas.  369;  Schofleld  v.  Raih-oad 
Co.,  114  U.  8.  615,  5  Sup.  Ot  1125.  The 
omission  of  the  railway,  company  to  give 
statutory  or  other  signals  does  not  render  it 
liable  for  injuries  to  one  who,  In  crossing  Its 
track,  falls  to  observe  care  on  his  own  part. 
Krauss  V.  Railroad  Co.,  23  N.  Y.  Supp.  432, 
CO  Hun,  488;  Railroad  Co.  v.  Morgan,  (Knn.) 
1  Pac.  208.  A  railroad  company  and  a  trav- 
eler on  the  highway  have  correlative  rights. 
Neither  has  a  superior  right,  except  as  It  re- 
sults from  the  difficulties  and  necessities  of 
the  case.  Railway  Co.  v.  Dill,  22  Hi.  264. 
But,  a  traveler  approaching  a  crossing  at 
the  same  time  as  a  train,  the  traveler  must 
give  way  as  a  matter  of  pinidence,  and  be- 
cause the  necessities  of  the  public  are  greater 
than  those  of  any  one  person.  Proof  that 
the  railroad  company  had  blockaded  the 
streets  of  Nampa  at  any  other  time  than 
the  .time  when  the  accident  occurred  does 
not  prove  nor  tend  to  prove  that  the  street 
was  blockaded  at  the  time  the  accident  oc- 
curred, nor  does  it  excuse  the  plaintiff  for 
not  exercising  ordinary  care  and  prudence 
in  protecting  his  own  person,  and  such  proof 
should  have  been  excluded.  Gahagan  v. 
Railroad  Co.,  1  Allen,  187.  As  to  custom. 
Neither  habit  of  raUroad  company  in  block- 
ading the  streets  of  Nampa,  nor  habit  of  peo- 
ple in  creeping  under  cars  so  blockading 
streets,  can  have  anything  to  do  with  the 
case  at  bar.  These  are  not  such  customs 
as  the  law  recognizes  and  enforces.  Cus- 
toms such  as  are  contemplated  In  the  law 
must  be  certain,  reasonable,  and  ancient,  and 
then  in  some  cases  have  the  force  of  law. 
tt  Is  true  that  a  railway  comphny  running 
through  the  streets  of  a  crowded  dty,  where 
many  people  are  passing  and  repassing  across 
railroad  tracks  intersecting  the  streets,  are 
held  to  greater  care  in  running  their  trains, 
and  guarding  the  crossings;  and  It  is  held  that 
railway  companies  must  take  notice  of  the 
fact  that  such  streets  are  frequently  crowd- 
ed, and  therefore  exercise  greater  care.  So, 
if  F  street,  In  the  town  of  Nampa,  was  much 
frequented  by  the  people,  and  many  were 
accustomed  to  cross  and  recross  the  railroad 

tracks  on  said  streets,  and  such  .facta  ,wer^^ 
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known  to  the  company,  greater  care  and  pra- 
dence  would  be  required  of  the  company  in 
running  Its  trains  across  said  street,  as  hu- 
man life  is  more  valuable  than  the  business 
or  time  of  any  Individual;  but,  because  great- 
er care  would  be  required  of  the  railway 
company,  this  would  not  authorize  the  In- 
dividual to  relax  one  Jot  or  tittle  of  the  care 
and  prudence  necessary  to  protect  his  own 
life  or  limb.  Therefore  any  negligence  of 
the  company  In  failing  to  comply  with  stat- 
utory requirements,  or  In  falling  to  exercise 
reasonable  care  and  prudence,  does  not  ab- 
solve the  plaintiff  £rom  the  necessity  of  ex- 
ercising necessary  care  and  prudence.  We 
nre  of  the  opinion,  therefore,  that  plaintiff, 
in  passing  under  the  cars  of  defendant  five 
times  on  the  morning  of  the  accident,  and  at- 
tempting to  pass  under  them  the  sixth  time, 
was  guilty  of  contributory  negligence  of  an 
extraordinary  character,  and  that  such  negli- 
gence bars  recovery.  The  motion  for  nonsuit 
should  have  been  allowed. 

This  opinion  sufficiently  Indicates  the  er- 
rors in  the  Instructions,  and,  as  this  decision 
holds  that  the  nonsuit  should  have  been 
granted,  which  practlcaUy  ends  the  case,  we 
do  not  deem  It  necessary  to  further  notice 
the  instructions.  The  Judgment  of  the  lower 
court  Is  reversed,  and  the  cause  remanded, 
with  directions  to  the  lower  court  to  enter  a 
Judgment  of  nonsuit  Costs  awarded  to  de- 
fendant 

HUSTON,  a  J.,  and  SULUVAN,  J„  con- 
cur. 


GRIFFITH  V.  MONTANDON. 
(Snpreme  Court  of  Idalio.     Feb.  IS,  1894.) 
Tax^tios  or  Costs— Febs  or  OmoBss  amd 

WlTSESSBS. 

1.  When  the  Items  of  a  cost  bill  are  denied 
by  the  affidavit  of  the  party  aniinst  whom  such 
costs  are  claimed,  the  onus  of  proof  is  on  the 
party  cliiimin^  the  costs. 

2.  When  the  record  contains  the  statement 
that  it  contains  all  of  the  evidence  cons!dere<l 
on  the  hearing  of  a  motion  to'  tax  costs,  there 
is  no  presumption  that  the  judge  took  into  con- 
sideration certain  facts,  of  which  he  had  actual 
knowledge,  in  the  determination  of  such  motion. 

3.  An  elisor  appointed  to  execute  powers 
and  orders  of  the  court  is  invested  with  the 
powers,  duties,  and  responsibilities  of  the  sheriff 
in  the  performance  of  such  duties,  and  is  en- 
titled to  the  compensation  allowed  the  sheriff 
for  performing  them,  when  he  demands  the 
same. 

4.  If  an  officer  or  witness  expressly  says  he 
makes  no  charge  for  services  rendered,  the  suc- 
cessful party  cannot  tax  against  the  losing  par- 
ty the  fees  which  such  persons  wonld  have  been 
entitled  to  if  they  bad  charged  therefor. 

5.  If  a  party  procures  the  attendance  of  a 
witness  who  does  not  testify,  the  expense  of 
such  witness  is  not  chargeable  to  the  losing 
party  unless  some  sufficient  reason  is  shown 
that  would  legally  excuse  his  failure  to  testify. 

6.  Section  4912,  Rev.  St.,  restricts  the  re- 
covery of  costs  to  those  necessarily  incurred. 

(Syllabus  by  the  Court.) 
Appeal  from  district  court,  Alturas  county; 
C.  O.  Stockslager,  Judge. 


Action  by  John  C.  Grlfflth  agaiKt  i.  1 
Montandon.  From  an  order  taxing  cwfti? 
fendant  appeals.     Modified. 

A.  F.  Montandon,  in  pro.  per.  Klngste; 
&  Parsons,  for  respondent 

SULLIVAN,  J.  This  Is  an  appeal  fro^3  c 
order  of  the  trial  Judge  taxing  costs.  Ti 
plaintiff  filed  his  memorandum  of  costs,  ^l; 
verifl.ed  by  his  attorney,  whereby  It  tj 
shown  that  his  total  necessary  costs  asd  L- 
bursements  amounted  to  $3o6.S0.  TIk'.' 
ter  the  defendant  (who  Is  the  appdlsn:  b-r- 
moved  to  tax  said  costs.  Said  motini  n< 
heard  by  the  Judge,  and  said  costs  reJ-'^; 
from  ?356.80  to  $249.  From  said  onlsr  s 
tag  costs,  this  appeal  Is  taken. 

The  following  is  an  itemized  memoni^:: 
of  the  costs  as  allowed  by  said  order: 

Elisor's  fees |U*' 

Clerk's  fees,  including  stenographer'i 

fees    3- 

Witness  fees: 

Mrs.  Caroline  Griffith ?' 

Mrs.  Ella  Griffith '-■. 

Mrs.  C.  Haile •- 

Herman  Vorberg '•- 

Roy  White S-, 

J.  O.  Swift !■• 

W.  H.  Watt ^:. 

L.  Price ^^ 

J.  S.  Whitton f-. 

W.  T.  Riley '- 

O.  Haile 

C.  J.  Selwyn 

B.  M.  Mallory ^-. 

Larry  Farrell )'- 

Henry  Warning 

J.  H.  Beamer '• 

Charles  Berkin 

George  Romaine 

B.  Daft '-. 

G.   Richardson '; 

C.  S.  Smith -'. 

G.  A.  Sawyer •- 

Total    C*' 

Every  Item  of  said  cost  bm  is  dulfe?' 
Tte  record  purports  to   contain  all  f-  -' 
evidence  considered  on  the  hearing  of  tAf-" 
don  to  tax  costs,  and  the  only  evidrfiK :' 
tained  In  the  record  is  the  menunodcs ' 
costs,  with  the  verification  tho^to  »ttK** 
and  the  affidavit  of  the  appelant  S'" 
4912,  Rev.  St,  provides   that  the  eoeee^- 
party  may  present  a  memorandum  '^  - 
Items  of  his  costs  and    necessarj-  disHr 
ments,  and  that  such  memorandom  v^  ' 
verified  by  the  oath  of  the  party,  or  bis  '-^_ 
ney  or  agent,  or  by  the  clerk  of  the  itt"" 
stating  that  to  the  best  ot  his  knowlrf?  - 
belief,  the  items  contained  In  said  bh-c''- 
dum  are  correct,  and  that  the  disbtns- 
have  been  necessarily  Incurred  in  fls ' 
or   proceeding.     It  further   provida  -■ 
party  dissatisfied  with  the  costs  c\aim->^ 
within   three   days    after    the   filing  '^ 
bill  of  costs,  file  a  motion  to  have  tSi; 
taxed  by  the  court  in  which  the  J^- 
was  rendered,  or  by  the  Judge  thr~ 
chambers.    The  statute  does  not  p:^' 
the  procedure  in  the  hearing  of  a  a*"- ' 
tax  costs,  but  the  hearing  la  usoaH; '-- ' 
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•n  such  pertinent  evidence,  by  affidavit  or 
otherwise,  as  either  party  may  offer  as  to 
the  allowance  or  disallowance  of  tbe  Items 
objected  to.  It  appears  from  the  record  that 
this  motion  was  heard  upon  tbe  memoran- 
dum of  costs  flled  by  respondent  and  the 
nffidavlt  of  appellant  Appellant  contends 
that  the  affidavit  attached  to  the  memoran- 
dum of  costs  is  made  on  "the  best  knowledge 
and  belief  of  affiant"  that  the  Items  therein 
are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred,  and  that,  as  said 
affidavit  Is  met  by  the  positive  affidavit  of 
appellant  setting  forth  the  facts  showing  that 
many  of  said  items  were  not  necessarily  in- 
jorred,  said  items  should  not  have  been  al- 
owed  without  further  proof  of  the  fact  tliat 
they  were  necessarily  incurred.  But  it  is  ar- 
^led  by  respondent  tliat  the  affidavits  on 
Evblch  the  motion  to  tax  costs  was  heard  are 
ronfllctlng,  and  that  some  of  the  items  re- 
ate  to  facta  of  which  the  trial  court  had  ac- 
nal  knowledge,  and  for  that  reason  his  rui- 
ng should  not  be  disturbed;  and  cites  Fan- 
ling  V.  Levlston,  93  CaL  186,  28  Pac.  943,  as 
in  authority.  That  decision  is  very  meager 
ipon  the  point  In  question,  but  it  appears 
hat,  as  the  motion  to  tax  costs  was  heard 
ipon  conflicting  affidavits,  and,  further,  that 
ome  of  the  items  In  controversy  referred,  to 
natters  of  which  the  court  had  actual  knowl- 
dge.  it  was  held  that  the  ruling  of  the  low- 
r  court  would  not  be  disturbed.  The  tran- 
cript  in  the  case  at  bar  contains  no  Intlma- 
ion  that  the  comrt  or  Judge  took  into  consld- 
rntion  any  facts  of  which  he  had  actual 
nowledge  in  his  decision  in  this  case,  and 
le  record  negatives  that  idea.  It  contains 
[»e  following  statement:  "On  none  but  the 
ii'egolng  facts  and  record  the  motion  to  re- 
IX  costs  was  heard  on  July  27,  1893."  The 
»oord  thus  shows  that  It  contains  all  of  the 
vidence  considered  on  the  hearing  of  such 
lotlon,  and  it  cannot  be  presumed  that  the 
idge  took  Into  consideration  certain  facts 
r  which  he  had  actual  knowledge  in  the  de- 
sion  of  said  motion.  Courts  must  take  Ju- 
Icial  knowledge  of  certain  facts,  but  we  are 
■jt  aware  of  any  law  that  requires  them  to 
ikc  Judicial  notice  of  the  fact  whether  a 
n-tain  witness  was  present  at  the  trial,  or 
lo  number  of  days  present.  If  a  court  or 
idge  has  actual  knowledge  of  a  fact  which 
i  takes  Into  consideration  in  tbe  taxation 
'  costs,  and  an  appoal  Is  taken  from  his  de- 
sion.  If  the  record  does  not  contain  the  fact 
'  which  tbe  court  did  take  notice,  this  court 
innot  consider  it.  We  can  only  consider  tbe 
■idence  contained  In  the  record. 
A  proper  disposition  of  this  case  will  re- 
tire an  examination  of  the  items  of  said 
>st  WU. 

Tbe  appellant  objects  to  the  allowance  of 
Isor's  fees  on  the  ground  that  said  fees  are 
}t  cbargeable  imder  any  law,  and  ou  the 
irther  ground  that  the  elisor  Informed  tbe 
>fendant  that  he  wished  no  pay  for  the 
(F  vices  rendered.  The  first  ground  of  ob- 
v.35P.no.6— 45 


Jection  to  not  well  taken.  An  elisor  appoint- 
ed to  execute  process  and  orders  of  the  coivt 
is  Invested  with  the  powers,  duties,  and  re- 
sponsibilities of  the  sheriff  in  the  perform- 
ance of  those  duties,  and  is  entitled  to  the 
compensation  allowed  the  sheriff  for  per- 
forming such  duties.  The  second  ground  is 
well  taken.  If  an  eUsor  makes  no  charge 
for  the  performance  of  his  duties,  and  de- 
mands no  pay  therefor,  the  successful  par- 
ty cannot  tax  any  costs  for  such  services 
against  the  losing  party.  It  is  true  that  re- 
spondent's attorney  made  tbe  affidavit  at- 
tached to  the  cost  bUl,  and  swore  that,  to 
his  best  knowledge  and  belief,  the  Items  in 
said  bill  were  correct;  but  this  affidavit  Is 
met  by  the  affidavit  of  appellant  stating  that 
the  elisor  Informed  affiant  that  be  made  no 
charge,  and  wished  no  pay,  for  his  services. 
The  burden  of  proof  was  then  on  respondent, 
and  be  should  have  presented  further  proof 
than  the  cost  bill  that  the  elisor  charged  and 
demanded  said  fees,  to  authorize  the  court 
to  tax  the  same. 

The  appellant  objects  to  the  allowance  of 
per  diem  compensation  and  mileage  to  tbe 
mother  and  wife  of  the  plaintiff,  but  admits 
that  they  were  in  actual  attendance  three 
days.  Section  6139,  Rev.  St  1887,  provides 
that  witnesses  In  civil  actions  are  entitled  to 
receive  ^  for  each  day's  actual  attendance, 
and  25  cents  per  mile  one  way.  No  excep- 
tion is  made  because  a  witness  may  happen 
to  be  a  wife  or  mother  of  tbe  party  calling 
them. 

Objection  is  made  to  the  claim  of  per  diem 
compensation  and  mileage  for  the  witnesses 
Mrs.  O.  Halle  and  Roy  White  because  they 
were  constantly  within  reach  of  the  court, 
and  only  testified  a  few  minutes.  It  appears 
that  said  witnesses  were  In  actual  attendance 
three  days.  They  are  entitled  to  the  pbr 
diem  compensation  and  mileage  allowed.  It 
is  not  to  be  presumed  that  the  business  of 
the  court  will  be  delayed  by  having  to  send 
out  for  witnesses. 

It  to  shown  by  the  affidavit  of  the  appel- 
lant that  witnesses  W.  H.  Watt,  J.  S.  Whlt- 
ton,  0.  Halle,  Larry  Farrell,  Henry  Warning, 
Charles  Berkin,  and  George  Romnlne  were 
not  sworn,  and  did  not  testify.  Tbe  fact 
that  said  vrltnesses  did  not  testify  in  said 
case  wonld  Indicate  that  they  were  not  nec- 
essary witnesses,  especially  when  tbe  record 
shows  that,  "all  Issues  were  tendered  and 
made  up  on  the  2d  day  of  December,  1892, 
were  never  charged,  and  were  litigated  to 
the  end."  Under  the  facts  of  this  case  the 
per  diem  compensation  and  mileage  of  said 
witnesses  should  not  have  been  taxed  as  a 
part  of  the  necessary  costs  and  disburse- 
ments of  thto  case.  If  a  party  procures  the 
attendance  of  witnesses  who  do  not  testify, 
the  expense  of  such  witnesses  Is  not  recover- 
able from  the  losing  party,  and  should  not 
be  taxed  against  him,  unless  some  sufficient 
reason  Is  shown  that  would  legally  excuse 
their  failTire  to  testify.  There  to  nothing  in 
.gitizcd  by' 
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the  racord  that  indicates  that  said  wltneesei 
were  necessary  witaesses. 

The  affidavit  of  appellant  states  that  wit- 
ness J.  O.  Swift  was  present  but  one  day. 
Per  diem  compensation  and  mileage  should 
have  been  taxed  for  the  attendance  of  that 
witness  for  but  one  day  and  one  mile. 

The  affidavit  of  appellant  shows  that  wit- 
ness Riley  informed  him  that  he  had  stated 
to  respondent  that  he  made  no  charge  for 
witness  fees.  That  being  true,  the  charge 
for  three  days  and  one  mile  tat  said  witness 
should  not  have  been  allowed. 

In  the  same  manner  it  is  shown  that  wit- 
ness 0.  3.  Selwyn  was  in  actual  attendance 
on  the  trial  but  one  day.  The  allowance 
for  said  witness  should  have  been  reduced  to 
$3,291  The  same  facts  are  shown  as  to  wit- 
nesses K.  Daft  and  Gewge  Richardson,  and 
the  allowance  for  their  services  should  be  re- 
duced to  $3.26  each.  The  affidavit  of  appe- 
lant shows  that  witnesses  0.  S.  Smith  and 
O.  A.  Sawyer  were  in  actual  attendance  but 
three  days,  and  traveled  but  three  miles. 
Said  witnesses  are  only  entitled  to  per  diem 
compensation  for  the  number  of  days  in  actual 
daily  attendance.  The  winning  party  cannot 
charge  in  his  cost  bill  more  for  snch  wi^ 
nesses  than  they  are  entitled  to  under  the 
provisions  of  the  statute  providing  for  their 
compensation. 

When  an  item  of  a  cost  bill  is  denied  by 
the  affidavit  of  the  party  against  whom  such 
fees  are  claimed,  the  burden  is  then  on  the 
claimant  to  produce  further  proof.  If  the 
Judge  who  tried  the  case  has  actual  Icnowl- 
edge  of  certain  facts  that  he  takes  into  con- 
sideration in  the  decision  of  such  motion,  and 
an  appeal  is  taken  therefrom,  the  record 
should  show  such  facts,  so  that  this  court 
may  have  such  facts  before  It,  with  other 
evidence  considered.  Section  4012,  Rev.  St 
1887,  restricts  the  recovery  of  costs  to  those 
necessarily  incurred,  and,  where  the  items  of 
a  cost  bill  are  contested,  none  of  such  Items 
should  be  allowed  unless  the  court  or  Judge 
is  satisfled,  from  the  evidence  produced  on 
the  bearing  of  the  motion,  that  such  contested 
items  have  been  necessarily  incurred.  Where 
a  motion  to  tax  costs  is  made,  supported  by 
an  affidavit  showing  that  certain  witnesses, 
for  whose  attendance  costs  had  been  taxed, 
w»e  not  sworn  and  did  not  testify  on  the 
trial,  the  burden  of  proof  is  then  on  the  claim- 
ant of  such  costs  to  show  that  the  attend- 
ance of  such  witnesses  was  necessary  at  the 
time  they  appeared,  but,  by  reason  of  some 
unforeseen  event  or  other  sufficient  cause^ 
the  testimony  of  the  witnesses  became  nnnee- 
essary.  Under  the  provision  of  section  6130, 
witnesses  are  allowed  per  diem  compensS' 
tlon  for  actual  attendance  only.  When  a 
trial  lasts  for  more  than  one  day,  and  a  wit- 
ness is  subpoenaed  to  be  present  at  the  trial, 
and  makes  arrangements  to  be  called  when 
needed,  and  is  not  in  actual  attendance  on 
the  trial  except  on  the  day  he  testifies,  such 
witness  is  entitled  to  per  diem  compensation 
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for  <me  day  (wly.  The  neoe 
litigati<»i  are  sofficlently  bard 
litigants,  and  courts  should  i 
costs  or  disbursements  bat  thi 
incurred.  It  Is  not  necessary 
of  an  action,  or  that  the  per  d 
tlon  of  a  witness,  should  be  ax 
the  successful  party  before -I 
the  same  from  the  losing  pan 
dent  if  they  were  necessarily 
claimed  or  demanded  by  tlM 
forming  'the  services  for  wh 
incurred. 

The  following  items  of  com 
In  this  case: 

Clerk's  fees.......... 

Witness  fees: 

Mrs.  Caroline  Orlffith 

Mrs.  Ella  Griffith 

Mrs.  C.  Haile 

Roy  WTjite 

J.  O.  Swift 

O.  J.  Selwyn 

B.  Daft 

Geo.  Richardson 

O.  S.  Smith 

G.  A.  Sawyer 

Herman  Vorbuis 

L.   Price v 

B.  M.  Hallory 

J.  H.  Beamer. 

Total  

The  order  of  the  judge  taxli 
this  case  is  modified  as  set  for 
Ion,  and  the  cause  remanded 
court  with  instructions  to  enti 
accordance  therewith. 

HUSTON.  C.  J.,  and  UOBLQA 


STATB  V.  BBBI 
(Supreme  Court  of  Idaho.    Ji 
Homicide— Chaxqb  of  Vamts— : 
JmtT. 

1.  A  motion  for  change  of 
mast  be  predicated  upon  facts 
time  the  motion  Is  made.  W 
for  a  change  of  place  of  trial,  oi 
renewed  at  a  subsequent  term, 
after  that  at  which  snch  motion 
it  will  not  be  presumed,  in  the 
showing  to  that  effect,  that  tl 
tions  still  existed. 

2.  Where,  upon  the  trial  of 
a  view  of  the  premises  is  direct 
of  the  defendant,  and  no  reqnei 
of  a  desire  upon  his  part  to  be 
view  is  made,  his  absence  froi 
not  ground  for  a  new  trial. 

3.  While  the  permitting  of  I 
uors  to  be  furnished  to  a  jury 
trial  of  a  criminal  case  is  stron{ 
except  in  cases  of  actual  neces 
gence  therein  to  a  limited  exten 
rection  of  the  jndge  of  the  trli 
the  case  is  submitted,  is  not.  In 
any  evidence  of  overindnlgence 
effect  from,  the  use  of  sudt  lia 
any  meml>er  of  the  jury,  deeme 
ror. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  I 
ty;  Ji-HoUemap,  Jadgei 


ibyV^OOgle 
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Frank  Reed  waa  eonylcted  of  manslaiu^- 
ter,  and.  a  new  trial  baving  been  denied,  he 
appeals.     Affirmed. 

Albwt  Hagan  and  Hawley  &  HeeTes,  tar 
appellant  Geow  M.  Parsons,  Atty.  Gen.,  tor 
the  Stat& 

HUSl'ON,  O.  J.  The  defmdant  waa  In- 
dicted at  the  September  term,  1882,  of  the 
district  court  of  the  first  jadidal  district  of 
Idaho  tn  and  for  Shoshone  county,  for  the 
crime  of  murder  in  the  killing  of  one  Bobert 
Stevens  at  Murray,  in  said  county,  on  the  16th 
day  of  July,  1892.  On  October  3,  1892,  de- 
fendant was  arraigned,  and  filed  a  demurrer 
to  the  indlctmoit,  which  was  overruled.  De- 
fendant thereapon  entered  his  plea  of  not 
guilty,  at  same  time  giving  notice  of  applica- 
tion for  a  change  of  venue.  The  motion  for 
change  of  venue  was  based  upon  affldavita 
filed  CHI  the  part  of  defendant,  wherein  are 
set  forth  the  condition  of  the  county  at  the 
time  of  the  homicide,  as  well  as  at  the  time 
of  the  holding  of  the  term  of  the  district 
court  then  in  session,  the  alleged  prejudice 
existing  in  the  community  against  the  de- 
fendant, etc  The  motion  for  the  change  of 
venue  waa  denied,  which  action  of  the  dis- 
trict court  was  brought  to  this  court  for  re- 
view on  writ  of  error.  We  held  that,  not 
being  a  final  order,  neither  a  writ  of  error 
nor  an  appeal  would  lie  from  an  order  over- 
mling  a  motion  for  a  change  of  venue  in  a 
criminal  case,  under  the  Code  of  Idaho.  Up- 
on the  overruling  of  the  motion  ttsr  a  change 
of  voine,  the  cause  was  continued  to  the 
next  enwiiTis  term  of  said  court,— January, 
1893w  On  the  calling  of  the  case  at  the  Jan- 
uary term,  1883,  the  motion  for  a  change  of 
venue  was  renewed  and  submitted  upon  the 
same  showing  made  at  the  September  term, 
the  state  having  filed  counter  aflldavlts  at 
the  hearing  in  October,  and  was  again  over- 
ruled by  the  court  The  case  then  proceed- 
ed to  trial,  and  resulted  in  a  verdict  against 
defendant  for  manslaughter.  Defendant 
moved  for  a  new  trial,  which  was  refused, 
and  from  the  Judgment  of  conviction,  as  well 
as  the  OTder  overruling  his  motion  for  a  new 
trial,  and  the  order  overruling  his  motion  for 
a  change  of  venue,  this  appeal  Is  taken. 

The  following  are  the  errors  relied  on  by 
appellant  for  a  reversal:  "First  The  court 
erred  in  denying  the  motion  for  a  new  trial 
on  account  of  the  misconduct  of  the  Jury  in 
drinking  liguor  during  the  trial,  and  while 
considering  their  verdict.  Second.  The  court 
erred  in  denying  the  motion  for  a  new  trial 
on  account  of  the  Jury  viewing  the  premises 
where  the  crime  waa  alleged  to  have  been 
committed,  in  the  absence  of  the  defendant 
and  his  counsel  and  of  the  Judge  of  the  court, 
and  also  that  the  court  erred  in  allowing  the 
jury  to  view  said  premises  in  the  absence  of 
the  defendant  his  counsel,  and  the  Judge  of 
the  court  TUrd.  The  court  erred  in  refus- 
ing  defendant's    motion   for   a   change   of 


venue,  and  also  erred  in  denying  the  mo- 
tion tar  new  trial  m  that  ground.  Fourth. 
The  court  erred  in  overruling  the  demurr^ 
to  the  indictment  Fifth.  The  court  erred  In 
overruling  the  motion  in  arrest  of  Judgment 
Sixth.  The  court  erred  in  modifying  instruc- 
tions asked  fbr  by  defendant  and  numbered 
2,  6,  7,  and  8.  Sevoith.  And  in  riefusing  in- 
structiona  14  and  19,  asked  tor  by  defend- 
ant" We  wHl  consider  the  assignment  of 
errors  chronologically,  as  they  were  present- 
ed upon  the  argument 

The  demurrer  to  the  Indictment  was  prop- 
erly ovwroled.  The  indictmoit  compiled 
with  the  reqnirements  of  the  statute. 

The  next  error  assigned  la  the  denial  of 
the  defendant's  motion  for  a  change  of  venue, 
and  incidental  to  this  is  the  objection  that 
the  court  permitted  affldavita  in  rebuttal  to 
be  filed  by  the  state.  Section  7768  of  the  Re- 
vised Statutes  of  Idaho  is  as  follows:  "A 
criminal  action  prosecuted  by  indictment 
may  be  removed  from  the  court  in  which  it  ia 
pending,  on  the  application  of  the  defendant 
on  the  ground  that  a  fair  and  Impartial  trial 
cannot  be  had  in  the  county  whore  the  indict- 
ment ia  pending."  Section  7709:  "The  ap- 
plication must  be  made  in  open  court,  and  in 
writing,  v^fled  by  the  affidavit  ot  the  de- 
fendant, a  copy  of  which  must  be  served  up- 
on the  district  attorney  at  least  one  day  be- 
fore the  application  la  made.  •  •  •"  Sec- 
tlon  7770:  "If  the  court  is  satisfied  that  the 
representation  of  the  defendant  is  true^  an 
order  must  be  made  for  the  removal  of  the 
action  to  the  proper  court  of  a  county  free 
from  like  objection."  The  criminal  statutes 
are  not  enacted  solely  to  protect  violators  of 
the  law.  The  tradition  is  that  the  primary 
object  of  statutes  against  crimes  is  to  protect 
the  citizen,  and  to  punish  the  guilty  Infractor 
of  the  law.  When  the  statute  speaks  of  "a 
fair  and  impartial  trial,"  it  does  not  mean  a 
trial  that  shall  merely  open  to  the  accused  ev- 
ery avenue  of  escape  which  the  Ingoiuity  of 
counsel  may  devise;  it  means  a  fair  and  Im- 
partial trial,  both  for  the  defendant  and  the 
state.  If  the  application  tot  a  diange  of 
venue  were  to  rest  entirely  upon  the  showing 
made  by  the  defendant  the  trial  would  be 
relegated  to  a  period  too  remote  for  the  Juris- 
diction of  any  earthly  tribunal.  The  court 
must  be  satisfied  of  the  truth  of  the  represen- 
tation of  the  defendant  How  satisfied?  By 
the  ex  parte  stat«nents  of  a  man  who  Is 
swearing  for  hla  life  or  liberty?  The  state- 
ment of  the  proposition  ia  its  best  refutatiim. 
C!ounsel  for  appellant,  in  their  brief,  say: 
"The  statute  must  be  atrictly  construed,  and 
in  favor  of  the  rights  of  the  defendant,  and 
the  ordo*  must  be  made  if  the  representa- 
tions of  the  defendant  are  tme."  We  cannot 
agree  with  this  proposition.  It  ia  radically 
wrong.  The  statutes  and  "all  proceedings 
imder  them  [the  statutes  of  Idaho]  are  to  be 
liberally  construed,  with  a  view  to  effect  their 
objects,  and  to  promote  Justice."  Rev.  St 
Idaho,  {{  4,  8286.    It  Is  a  mistake  which  comv- 
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Ml  engaged  In  the  defense  of  persons  charged 
with  crime  nre  prone  to  fall  Into,  that  crim- 
Innl  statutes,  or  at  least  such  as  are  enacted 
for  the  gOTernment  of  criminal  trials,  must 
be  construed  always  most  favorably  to  the 
defendant  Such  a  construction  would  nega- 
tive the  very  purpose  of  the  law,  to  wit,  the 
punishment  of  those  guilty  of  a  violation  of 
the  law.  The  law  gives  protection  enough 
to  the  party  accused  of  crime  when  it  says 
that  all  presumptions  of  fact  are  in  favor  of 
the  innocence  of  the  accused,  and  requires 
proof  of  his  guilt  by  competent  evidence,  be- 
yond a  reasonable  doubt,  to  warrant  convic- 
tion. It  Is  going  too  far  to  say  that  all  laws 
enacted  for  the  punishment  of  criminals  must 
be  liberally  construed  in  favor  of  the  party 
accused  of  crime.  Such  a  rule  would  hardly 
tend  to  the  promotion  of  Justice.  To  what-' 
ever  cause  or  influence  it  is  attributable,  the 
fact  is  becoming  daily  more  apparent  that 
conviction  for  crime  is,  in  this  country,  be- 
coming one  of  the  most  problematical  of  all 
the  "glorious  uncertainties  of  the  law." 
There  seems  to  be  a  morbid  sentiment  in 
favor  of  criminals  obtaining,  the  exhibition 
of  which  upon  every  favorable  opportunity 
is,  we  thinlc,  a  provocative  to  crime,  and 
the  recognition  by  the  courts  of  every  flimsy, 
technical  pretext  which  the  cultivated  acute- 
ness  of  counsel  enables  them  to  suggest  for 
the  protection  of  a  client  charged  with  crime 
ts  a  practice  with  which  we  are  not  in  ac- 
cord. We  think  it  eminently  proper  that 
counter  affidavits  shotdd  be  permitted  upon 
an  application  for  a  change  of  venue  in 
criminal  coses.  At  the  time  the  homicide 
charged  in  this  case  was  committed,  a  most 
unhnppy  condition  pervaded  the  county  of 
Shoshone.  On  account  of  the  labor  disturb- 
ances, and  the  violations  of  law  incident 
thereto,  the  county  had  been  placed  under 
martini  law,  and  this  condition  continued  to, 
and  existed  at,  the  time  the  Septemb^  term 
of  the  district  court  for  said  county  con- 
vened. Now,  although  it  is  a  fact  that  the 
homicide  of  which  the  defendant  was 
charged  did  not  arise  out  of,  and  was  in  no 
way  attributable  to,  the  disttu*bed  state  of 
tlie  community,  or  the  causes  from  which 
that  state  arose,  still  we  think  it  would  have 
been  injudicious,  at  least,  to  have  entered 
upon  the  trial  of  such  a  case  under  those 
circumstances.  The  defendant  did  not  In- 
sist upon  a  trial  at  the  time.  The  case  was 
put  over  the  term  upon  motion  of  the  prose- 
cution, and  without  objection,  as  appears 
from  the  record,  on  the  part  of  the  defend- 
ant. Had  the  defendant  been  put  upon  his 
trial  at  the  September  term  we  should  have 
considered  the  refusal  of  a  change  of  venue 
at  that  time  reversible  error.  But  the  case 
was  continued  without  objection,  as  It 
seems,  on  the  part  of  the  defendant  At 
the  succeeding  January  term,  on  the  call 
of  the  case,  the  defendant  renewed  his  mo- 
tion for  a  change  of  venue,  and  in  support 
thereof  presented   the  same   aflldavlts   pre- 

Di 


sented  at  the  September  t^m, 
affidavits  w^e  not  resworn  or 
It  is  contended  by  counsel  1 
that,  they  having  established 
of  certain  conditions  by  the  a 
In  support  of  the  motion  made 
of  venue  at  the  September  ter 
presumed  that  such  conditioni 
ing  at  the  time  of  the  renews 
tion  at  the  January  term.  W 
cept  this  conclusion.  If  we  ar 
tice  of  the  disturbed  condition 
county  in  July  and  October,  i 
take  notice  of  the  fact  that  in 
conditions  had  ceased  or  chan: 
county  was  no  longo'  under 
that  the  troops  had  been  re 
80  far  as  the  condition  of  th( 
concerned,  the  statu  quo  ante 
been  resumed.  We  are  convii 
examination  of  the  record  th 
onstrations  hostile  to  the  defc 
fested  at  the  time  of  the  occu 
homicide,  were  largely  attrlbi 
then  condition  of  affairs  In  tha 
and  we  are  confirmed  In  this 
we  consider  the  verdict  rend 
light  of  the  evidence  as  showi 
ord.  Certainly,  the  district  con 
able  to  judge  of  the  condition 
at  the  time  of  the  trial  than  w 
we  are  not  prepared  to  say  tt 
was  an  abuse  of  discretion. 

The  next  question  In  the  orde 
tion,  which  we  are  called  upoi 
is  the  alleged  error  of  the  dis 
allowing  the  Jury  to  view  the  pi 
the  homicide  was  alleged  to  ha 
mltted,  without  the  presence  o 
ant  This  question  has  been  n 
exhaustively  presented  by  thi 
both  sides,  and  the  authorities 
diverse  as  the  arguments  of  i 
tion  7878  of  the  Revised  Stati 
is  as  follows:  "When  In  the  c 
coiu^.  It  is  proper  that  the  Jurj 
the  place  in  which  the  oftence 
have  been  committed,  or  in  wh 
material  fact  occurred.  It  may  < 
to  be  conducted  in  a  body.  In  t 
the  sheriff,  to  the  place,  wh 
shown  to  them  by  a  person  app 
court  for  that  purpose;  and  thi 
be  sworn  to  suffer  no  person 
communicate  with  jury,  nor  t 
self,  on  any  subject  c<Minected  ' 
and  to  return  them  into  court 
necessary  delay  or  at  a  spc 
There  is  no  provision  in  the  sfa 
defendant  shall,  or  may,  accom; 
upon  such  view.  The  request 
the  premises  in  this  case  was 
defendant;  and  while  there  Ie 
in  the  record  "that  neither  tl 
nor  the  court,  nor  the  judge 
accompanied  the  jury  or  wei 
any  time  diving  the  view  of  : 
by  saMJury,"  etc.,  "and  no  on< 
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Jury  and  the  officwB  who  had  them  In  charge 
were  permitted  in  said  saloon  dmrlng  said 
time,"  It  does  not  appear  that  the  defendant 
or  his  counsel  made  any  request  that  either 
should  be  allowed  to  accompany  the  Jury  up- 
on this  Tlew.  We  have  examined  with  much 
care  the  cases  cited  by  counsel  upon  this 
question,  both  in  their  briefs  and  on  tbe  ar- 
gument, and  we  are  constrained  to  hold  that 
tbe  weight  of  reason  and  authority  are 
against  the  contention  of  appellant  While 
we  think  it  advisable,  in  all  such  cases,  to 
permit  the  defendant  to  be  present  at  such 
view  if  he  so  desires,  we  think,  where  nei- 
ther the  defendant  nor  his  counsel  expressed 
such  desire,  and  where  the  view  was  bad  on 
motion  of  defendant,  and  the  record  does  not 
disclose  that  anything  improper,  or  that  can 
be  construed  as  prejudicial  to  the  defendant, 
took  place  at  or  during  the  view,  no  such 
error  has  been  committed  as  wotdd  Justify 
a  reversal  Highly  respectable  authorities 
have  held  a  doctrine  contrary  to  that  whidi 
we  accept,  but  authorities  equally  respectable 
in  number  and  standing  have  held  the  same. 
We  are  not  in  accord  with  those  authorities 
which  hold  that  a  view  of  the  premises  is 
the  taking  of  evidence  in  the  case.  It  is  a 
means  provided  by  the  statute  to  enable  tbe 
Jury  more  satisfactorily  to  weigh  the  evi- 
dence. Basse  V.  State,  68  Wis.  S30,  32  N.  W. 
849.  In  the  case  imder  consideration  the  de- 
fendant took  no  exception  to  the  manner  in 
which  the  view  was  had.  In  view  of  the 
fact  that  there  Is  nothing  In  the  statute  In- 
dicating that  the  presence  of  the  defendant 
was  Intended  or  required,  it  was  at  least  in- 
cumbent upon  him  to  make  any  desire  be 
bad  in  that  behalf  manifest  to  the  court; 
and  by  his  failure  to  do  so  we  think  he  clear- 
ly waived  any  right,  constitutional  or  other- 
wise, he  might  have  to  be  present.  State  v. 
Ah  Lee,  8  Or.  214;  State  v.  Moran,  15  Or. 
262,  14  Pac.  419;  State  v.  Adams,  20  Kan. 
311. 

The  next  oror  assigned  by  appellant  Is  the 
misconduct  of  the  Jury  during  the  trial.  It 
seems  that  during  the  trial,  and  before  the 
case  was  submitted,  the  bailiff  In  charge  of 
the  Jury  furnished  them,  by  direction  of  the 
'listrict  Judge,  with  whi^cy  to  the  amount  of 
:>ne  quart  each  morning.  It  does  not  ap- 
pear—in fact,  the  contrary  Is  averred  by  af- 
fidavit of  one  or  more  of  the  members  of  the 
jury— that  any  liquor  was  furnished  to  or 
bad  by  the  Jury  after  the  case  was  submits 
ted  to  them,  and  before  they  had  agreed  up- 
on a  verdict  After  the  Jury  had  agreed  np- 
on  a  verdict  it  seems  some  beer  was  fur- 
nished them  by  the  bailiff.  It  is  not  alleged 
nor  intimated  that  any  member  of  the  Jury 
was  In  the  slightest  degree  overcome  by 
liquor.  While  a  free  or  unlimited  Indul- 
gence in  the  use  of  intoxicating  liquors  by  a 
Jury,  or  any  member  thereof,  while  engaged 
in  their  duties  as  such,  cannot  be  tolerated, 
still,  such  a  limited  use  as  may  be  had  undor 
and  by  direction  of  the  trial  court  cannot,  in 


our  views,  in  the  absence  of  any  claim  or  as- 
sertion of  overindulgence  on  ^e  part  of  any 
member  of  the  Jury,  be  consldwed  reversible 
error.  The  generally  accepted  role  seems  to 
be  as  expressed  by  Thompson  and  Merriam 
in  their  work  on  Jury  Trials,  (section  378.) 
"But  the  courts  generally  have  adopted  the 
more  reasonable  rule  that  the  fact  that  the 
Jury  did,  during  the  trial  of  a  cause,  or  while 
deliberating  on  their  verdict,  drink  intoxicat- 
ing liquors,  will  not  be  ground  for  a  new 
trial,  unless  there  is  some  reason  to  suppose 
that  such  liquors  were  drunk  at  such  time, 
or  in  such  quantities,  as  to  unfit  them  for 
the  performance  of  their  duties."-  At  the 
same  time  we  must  express  our  decided  dis- 
approval of  the  practice  of  allowing  Jturors 
to  indulge  in  intoxicating  liquors  while  In 
the  performance  of  their  duties,  except  in 
cases  of  actual  necessity. 

Exception  Is  taken  by  appellant  to  the  mod- 
ification by  the  court  of  colaln  Instructions 
asked  by  the  defendant,  and  to  the  refusal 
of  the  court  to  give  certain  other  Instruc- 
tions requested  by  defendant  We  have  care- 
fully and  critically  examined  the  Instructions 
referred  to,  as  they  appear  In  the  record,  and 
we  fail  to  find  any  error  that  can  reasonably 
be  said  to  have  been  prejudicial  to  the  de- 
fendant therein.  As  we  find  no  error  In  the 
record  Justifying  a  reversal,  the  Judgment  of 
the  district  court  is  affirmed. 

MORGAN. and  SULLIVAN,  JJ.,  concur. 

On  Rehearing. 

A  petition  for  a  rehearing  has  been  filed  in 
this  case,  wherein  it  is  alleged  that  this 
court.  In  passing  upon  the  question  of  al- 
leged error  In  the  district  court  "In  allowing 
the  Jury  to  view  the  premises  In  the  absence 
of  defendant  and  his  counsel  and  tbe  Judge 
of  the  court,  stated  that  the  defendant 
waived  any  right,  constitutional  or  otherwise, 
he  might  have  to  be  present  by  his  failure, 
in  the  court  below,  to  object  to  such  view 
being  had  in  bis  absence,  and  respectfully 
requests  that  furtha  consideration  be  had  in 
this  regard  upon  the  question  herein  In- 
volved,—as  to  whether  a  defendant  In  a 
criminal  action  can  waive  any  right  guar- 
antied him  by  the  constitution  of  the  state." 

We  thought  we  had  stated  our  position  on 
this  question  clearly;  but  that  there  may  be 
no  doubt  as  to  the  holding  of  the  court  upon 
this  question,  we  now  state  that  no  such 
right  as  is  contended  for  by  defendant  is 
guarantied  by  the  constitution  of  Idaho. 

As  to  the  other  point  raised  by  the  peti- 
tion for  a  rehearing,  to  wit,  that  this  court 
did  not  pass  ujran  the  question  as  to  whether 
affidavits  in  opposition  to  a  change  of  place 
of  trial  should  be  filed  upon  leave  of  the 
court  first  obtained,  and  permission  given, 
upon  such  leave,  to  the  defendant  to  file  re- 
butting affidavits,  we  would  say  that  we  ex- 
pressly decided  that  It.  was  proper  to  admit 
counter  affidavits  on  the  part^of  the  state 
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upon  an  application  for  a  change  of  the 
place  of  trliU  In  a  criminal  case.  No  question 
of  the  filing  of  rebutting  affidavits  by  de- 
fendant was  raised,  either  In  the  record,  In 
brief  of  counsel,  or  in  the  argument  It  M 
true,  counsel,  in  their  brief,  used  the  term 
"rebutting  affldaTlts,"  but  It  Is  applied  to  the 
affidavits  of  the  prosecution,  and  evidently 
means  counter  affidavits.  It  nowhere  ap- 
pears that  any  offer  was  made  of  "rebutting 
affidavits"  on  the  part  of  defendant.  Peti- 
tion for  rehearing  denied. 

MORQAN  and  SULLIVAN,  JJ.,  coacnr. 


STATE  V.  CLARK. 
(Supreme  Court  of  Idaho.     Feb.  5,  1894.) 
Cbiminxi,  Law— Pbeliminart  ExAmKATioR. 

1.  An  order  of  commitment  made  in  writ- 
ing, and  entered  in  tlie  docket  of  the  committing 
magistrate,  ia  valid,  altliough  not  indorsed  on 
the  deposltioni  taken  at  the  preliminary  ex- 
amination. 

2.  Udd,  that  the  record  in  this  case  ishows 
a  substantial  compliance  with  the  provisions  of 
section  7576,  Rev.  St.,  in  taking  depositions,  and 
certifying  same  to  the  district  court. 

3.  Motion  to  quash  information,  on  the 
ground  that  the  court  had  no  jurisdiction  to 
try  the  defendant,  for  the  reason  that  the  law 
had  not  been  complied  with  in  the  arrest  and 

greliminary  examination  of  the  defendant,  must 
e  made  before  plea  or  trial,  or  the  same  ia 
waived. 

4.  Technicalities  or  defects  In  the  prelim- 
inary examination  of  a  defendant  will  not  ren- 
der them  invalid  unless  they  actually  prejudice 
the  defendant,  or  tend  to  bis  prejudice,  in  re- 
spect to  some  substantial  right. 

(Syllabus  by  the  Court) 

Appeal  from  district  comrt,  Elmore  comity; 
C.  O.  Stockslager,  Judge. 

L  F.  Claris  wax  convicted  of  robbery,  and 
appeals.    Affirmed. 

H.  M.  Wolf,  for  appellant  Gea  M.  Par- 
sons, Atty.  Gen.,  for  the  State. 

SULLIVAN,  J.  The  appellant  was  ar- 
rested on  a  charge  of  robbery,  upon  a  war- 
rant Issued  out  of  the  probate  court  of  El- 
more county.  Thereafter  a  preliminary  ex- 
amination was  held  before  the  probate  Judge 
of  said  court,  sitting  as  a  committing  mag- 
istrate, and  the  api)ellant  was  held  to  appear 
before  the  district  court,  and  answer.  On 
the  26th  day  of  October,  1893,  the  district 
attorney  filed  an  information  charging  the 
crime  above  mentioned.  Thereupon  counsel 
for  appellant  moved  to  quash  the  informa- 
tion, on  the  ground  that  prior  to  filing  the 
Information  the  defendant  had  not  been  com- 
mitted or  held  to  answer  by  any  magistrate 
having  authority  to  commit  This  motion 
was  overruled  by  the  coiurt  The  defendant 
was  convicted,  and  thereafter  a  motion  In 
arrest  of  Judgment  was  made,  on  the  ground 
that  the  court  had  no  Jurisdiction  to  try  the 
defend.int  for  the  reason  that  the  law  had 
not  been  complied  with  in  the  arrest  and 


preliminary  examination  of  defeiu 
motion  was  denied,  and  defendan 
tenced  to  a  term  of  seven  years' 
ment  in  the  state's  prison.  This 
from  the  Judgment 

The  first  contention  of  appellant 
court  erred  In  denying  his  motioi 
the  Information  for  the  reason  tbs 
to  filing  the  Information  the  defe 
not  been  committed  or  held  to  an 
magistrate  having  authority  to  o 
is  a  sufficient  answer  to  this  coi 
say  that  the  record  shows  that  the 
was  committed  and  held  to  ans-v 
probate  Judge  of  Elmore  connty 
Judges  are  magistrates,  and  have 
to  commit.    Rev.  St  1887,  i  7511. 

The  second  contention  Is  that 
erred  In  denying  defendant's  mol 
rest  of  Judgment.  This  motion  'vc 
jurisdiction  of  the  court  to  try  the 
for  the  offense  charged,  for  the  r 
the  law  had  not  been  complied  ■« 
arrest  and  preliminary  examinat 
fendant  The  record  contains  th< 
tlon  upon  which  the  defendant  wi 
ed,  and  It  contains  the  following 
to  wit:  "That  on  the  23th  and  26 
September,  1893,  a  preliminary  e: 
of  said  charge  against  said  defei 
held  before  B.  Clinton,  Esq.,  prol 
of  Elmore  county,  state  of  Idaho, 
a  full  examination  of  said  charge 
depositions  of  [here  follow  the  nai 
thirteen  witnesses  examined  befor 
bate  judge,]  the  said  defendant  « 
der  of  said  probate  Judge,  held 
said  charge  of  robbery;  and  that 
the  personal  examination  of  the  < 
aforesaid  that  this  Information 
The  record  also  contains  the  "* 
filed  In  the  probate  court  aa  a  baj 
issue  of  the  warrant  of  nrrest;  als< 
rant  of  arrest  the  depositions  tak 
preliminary  examination,  and  the  ( 
ing  the  defendant  to  answer.  It  I 
order  of  commitment  was  not  In 
the  depositions,  as  required  by  se 
of  the  Revised  Statutes,  but  that 
deprive  the  order  of  commitment  o 
Ity.  The  order  was  reduced  to  wi 
entered  In  the  official  docket  of  1 
trnte.  That  was  sufficient  Peop 
son,  93  CaL  377,  28  Pac.  1061.  1 
of  the  committing  magistrate  t 
the  order  of  commitment  on  the  i 
tai^en  on  the  preliminary  examim 
not  deprive  the  order  of  its  validitj 
any  substantial  right  of  the  defen<3 
pie  V.  Wallace,  94  Cal.  497,  29  Pac 
formalities  or  irregularities  In  thi 
lugs  will  not  render  them  Invalid  t 
actually  prejudice  the  defendant  i 
his  prejudice.  In  respect  to  a  ( 
right  Rev.  St  1887,  S  8236.  Se< 
Rev.  St,  directs  this  court  to  give 
after  hearing  an  appeal,  without 
technical  errors  or  defects,  or  to  t 
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tlons  which  do  not  affect  the  substantial 
rights  of  the  parties.  State  t.  Reed,  (de- 
cision rendered  by  this  court,  Nov.  Term, 
1883,)  35  Paa  706.  It  Is  coutended,  under 
the  second  error  assigned,  that  the  deposi- 
tions do  not  contain  the  certificate  of  the 
magistrate,  required  by  subdivision  6,  {  7570, 
Rev.  St  The  record  does  show  before  whom 
the  preliminary  examination  was  had;  the 
date  of  such  examination;  the  presence  of 
the  defendant  In  person  and  by  counsel; 
that  the  complaint  was  read  to  the  defend- 
ant, and  his  plea;  that  each  witness  stated 
bis  name,  age,  residence,  and  occupation.  It 
also  contains  the  questions  put  to  each  wit- 
ness, and  the  answers  thereto,  and  each  dep- 
osition Is  signed  by  the  witness,  and  the  jurat 
to  each  signed  by  the  magistrate,  and  shows 
that  said  depositions  w»'e  the  basis  of  the 
information  filed  by  the  district  attorney. 
There  was  a  substantial  compliance  with  the 
law.  However,  the  motion  under  consider- 
ation was  not  made  before  plea  or  trial,  and 
was  therefore  too  late<  When  the  motion  to 
quash  the  information  is  made  in  proper 
time,  upon  the  ground  that  the  law  had  not 
been  complied  with  in  the  arrest  and  pre- 
liminary examination  of  the  defendant,  he 
does  not  -  waive  a  substantial  compliance 
tborewlth.  and  the  trial  court  should  see  tliat 
the  htw  in  that  respect  has  been  substantial- 
ly complied  with  before  putting  defendant 
upon  his  trial.  But,  unless  the  motion  is 
made  to  guash  or  set  aside  an  Indictment  or 
InformatlMi,  the  objection  that  the  law  In 
regard  to  the  preliminary  examination  of  a 
defendant  baa  not  been  complied  with,  and 
all  objections  to  the  indictment,  enumerated 
In  section  7730,  Rev.  8t,  are  waived.  Wash- 
bom  V.  People,  10  Mich.  385;  People  v. 
Jones,  24  Mich.  215:  HodgJdns  v.  State, 
(Neb.)  54  N.  W.  86;  People  v.  Williams, 
(Mich.)  53  N.  W.  779;  BaUey  v.  State,  (Neb.) 
r)o  N.  W.  241;  Ex  parte  McConnell,  83  Cal. 
558,  23  Pac.  lUO;  People  v.  Bawden,  90  CaL 
196,  27  Pac.  204.  Section  4  of  "An  act  pro- 
viding toe  prosecution  of  offenses  on  informa- 
tion," etc.,  approved  March  13;  1891,  (1  Sesa 
Liaws  Idaho,  p.  186,)  provides  that  all  provi- 
sions of  the  Criminal  CJode  in  relation  to  ia- 
dictments  shall,  in  the  same  manner,  apply  to 
informations. 

Th$  appellant  relies  npoo  State  v.  Bralth- 
■waite,  2  Idabo,  857,  27  Pac.  731,  as  support- 
ing his  contentions.  In  that  case  the  ques- 
tion decided  was  the  Jurisdiction  of  the  court 
to  try  the  defendant  by  Information  before 
be  had  flfSt  had  a  preliminary  examination, 
as  provided  by  law,  and  rests  upon  the  facts 
of  that  case.  It  was  not  claimed  in  that 
case  that  the  defendant  had  waived  his  right 
to  such  examination,  and  the  court  held  that 
the  provisions  of  section  8  of  the  act  therein 
referred  to,  and  those  of  section  7576,  Rev. 
St.,  were  mandatory,  and  that  the  district 
court  had  no  jurisdiction  to  try  the  defend- 
ant by  informatlcm  until  the  provisions  of 
said  statute  had  been  complied  with.    In  onr 


view  of  that  case,  the  defendant  had  not  had 
such  a  preliminary  examination  as  the  law 
requires,  and  bad  raised  his  objection  In 
proper  time,  while  In  the  case  at  bar  the 
provisions  of  the  statute  In  regard  to  pre- 
liminary efxamlnations  have  been  substantial- 
ly complied  with.  An  Information  Is  based 
itpon  pr^mlnary  examination,  unless  such 
examination  is  waived,  or  the  defendant  Is  a 
fugitive  from  justice.  If  the  provisions  of 
the  statute  are  not  complied  with  by  the 
committing  magistrate  in  every  particular, 
in  such  examination  the  defendant  waives  all 
irregularities  or  defects  therein  if  he  does  not 
move  to  quash  the  information  before  plea 
or  triaL  No  regard  should  be  given  to  mere 
technical  errors  or  defects  unless  they  prej- 
udicially affect  some  substantial  rlRht  of  the 
defendant.  We  find  no  error  in  the  record. 
The  Judgment  of  the  court  below  is  affirmed. 

HUSTON,  O.  J.,  and  MORGAN,  J.,  concur. 


HAWKINS  T.  POCATELLO   WATER  CO., 

Limited. 

(Supreme  Court  of  Idaho.     Jan.  13,  1894.) 

VABIA.NCa  IN  P1.BADIKO  AND  PSOOV — CONVI-IOT  0» 
EVIDENOK. 

1.  Variance  between  allegations  of  com- 
plaint and  proof  must  be  disregarded,  onleM 
sucli  variance  actually  misled  the  adTerse  party 
to  his  prejudice  in  malving  his  defense. 

2.  When  there  is  a  substantial  conflict  in 
the  evidence,  the  verdict  of  a  jury  will  not  be 
disturbed  by  the  appellate  court,  unless  it  is 
plainly  contrary  to  the  decided  weight  of  evi- 
dence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bingham  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  W.  C.  Hawkins  against  the  Poca- 
tdlo  Water  Company,  Limited,  to  recover  on 
a  contract  for  labor  performed.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Eden  &  Terrell,  for  appellant,  H.  V.  A. 
Ferguson  and  S.  C.  Winters,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent  to  recover  fl,842.25,  al- 
leged to  be  due  uiK>n  contracts  for  certain 
work  done  and  p^ormed  upon  a  certain 
ditch,  designated  as  "Indian  Ditch,"  and  for 
the  further  sum  of  $1,050,  damages  alleged 
to  have  been  sustained  by  reason  of  appel- 
lant's failure  to  perform  the  conditions  to  be 
performed  by  it  under  one  of  said  contracts. 
The  cause  was  tried  by  the  court  with  a  jury, 
and  a  verdict  and  judgment  rendered  and  en- 
tered in  favor  of  respondent  for  the  snm 
of  91,658.07.  Thereafter  the  appellant  Inter- 
posed a  motion  for  a  new  trial,  which  was 
denied  by  the  court  This  appeal  is  from 
the  order  denying  the  motion  for  a  new  trial, 
and  from  the  Judgment 

Appellant's  first  contention  Is  that  the 
court  erred  In  permitting  a  certain  contract 
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signed  by  one  P.  D.  Toms  to  go  to  the  Jury. 
It  is  urged  that  the  respondent  alleged  In  the 
complaint,  In  his  second  cause  of  action,  that 
the  contract  sued  on  was  signed  by  James 
A.  Murry,  J.  J.  Cusick,  and  F.  D.  Toms,  and 
that  it  was  reversible  error  to  admit  a  con 
tract  signed  by  F.  D.  Toms,  only,  in  support 
of  that  allegation.  The  allegations  of  the 
complaint  that,  immediately  after  the  execu- 
tion of  said  contract  by  Toms,  Cusick,  and 
Murry,  said  Toms,  Cusick,  and  Murry,  and 
other  persons  unknown  to  the  plaintiff,  In- 
corporated the  defendant  company  and  be- 
came the  stoclcholders  thereof;  that  appel- 
lant company  adopted  said  contract,  and  that 
the  plaintiff  continued  to,  and  did,  perform 
the  work  to  be  performed  by  him  thereunder; 
that  said  contract  was  in  writing,  and  in  po»> 
session  of  appellant;  and  that  the  plaintiff 
eould  not  produce  it,  and  therefore  could  not 
attach  a  copy  thereof  to  his  complaint,— are 
not  denied  by  the  answer,  and  were  there- 
fore admitted,  and  required  no  proof.  Lli- 
lienthal  t.  Anderson,  1  Idaho,  673.  The  con- 
tract was  admitted  in  evidence  to  prove  un- 
denied  allegations  of  the  complaint,  and  in  no 
wise  misled  or  prejudiced  the  defense  of  ap- 
pellant The  substantial  rights  of  appellant 
were  not,  and  could  not  have  been,  affected 
by  the  alleged  error.  Section  4231,  Rev.  St. 
18S7,  provides  that  all  errors  or  defects  In 
pleadings  or  proceedings  which  do  not  affect 
the  substantial  rights  of  the  parties  must  be 
disregarded,  and  no  Judgment  should  be  re- 
versed because  of  any  such  errors  or  defects. 
The  only  error  made  in  this  matter  was  the 
admission  of  evidence  to  prove  a  fact  which 
was  admitted  by  the  answer. 

The  second  error  assigned  is  that  the  evi- 
dence is  not  sufficient  to  support  the  Judg- 
ment; and  under  this  head  it  is  contended 
that  there  is  a  conflict  between  the  testimony 
of  respondent,  Hawkins,  as  a  witness  on  hl» 
own  behalf,  and  the  testimony  of  V.  3.  Mills, 
also  a  witness  on  behalf  of  respondent;  that, 
as  Mills  was  a  witness  for  respondent,  tlie 
Jury  was  I>ound  to  take  his  testimony  as 
true,  and  reject  that  of  Hawkins,  in  case  of 
conflict.  We  cannot  concede  this  con^>ntion. 
The  Jury  are  the  Judges  of  the  credibility  of 
the  witnesses,  and  may  determine  the  weight 
to  be  given  to  the  testimony  of  eacli  witness. 
From  the  record  of  this,  case  it  appears  to 
ns  that  the  Jury  did  Just  what  appellant  con- 
tends they  should  have  done,  to  wit,  rejected 
Hawkins'  testimony  as  to  the  estimates  intro- 
duced, and  accepted  as  true  the  estimates  of 
witness  Mills.  The  respondent,  Hawkins, 
testified  that  the  work  done  by  bim  under 
said  contract  was  of  the  value  of  11,940.50. 
and  Mills  testified  that  said  work  was  of 
the  value  of  $1,131.50  only.  Hawkins  also 
testified  that  be  had  sustained  damages  in 
the  sum  of  $1,050  by  reason  of  appellant's 
failure  to  perform  its  part  of  said  contract. 
Mills  did  not  testify  on  the  question  of  dam- 
ages, and  it  does  not  appear  from  the  record 
that  the  appellant  Introduced  any  evidence 


on  the  trial  of  this  case.  From  the 
the  Jury  rendered  a  verdict  for  pi 
the  sum  of  $1,658.07.  So  far  as  app 
the  record,  the  Jury  took  Mills'  es 
correct,  and,  in  addition  thereto, 
sufficient  damages  to  respondent 
the  amount  of  the  Judgment  It  I 
that  the  Jury  did  not  render  a  ver< 
cordance  with  the  testimony  of  Hai 
he  testified  that  there  was  due  him, 
and  labor,  $1,940.50,  and  also  $1,05 
tain  damages  sustained  by  him, 
total,  $2,090.50,  less  a  payment  o 
There  is  nothing  In  the  record  to  i 
the  Jury  gave  more  weight  to  Hawl 
mony  than  to  Mills'.  If  they  di< 
their  right  to  do  so.  They  were  t 
of  the  credibility  of  witnesses  and  t 
to  be  given  to  the  evidence.  The  ^ 
lished  rule  that,  when  there  is  a  s 
conflict  in  the  evidence,  the  verdl 
Jury  will  not  be  set  aside  unless  tt 
weight  of  evidence  is  against  it  is  : 
to  this  case,  regardless  of  the  fact 
was  called  as  a  witness  by  responc 
record  shows  that  the  estimates  mai 
ness  Mills  were  made  under  difflci 
were  made  for  and  on  behalf  of 
corporation,  and  not  for  the  respoc 
evidently  were  a  surprise  to  r< 
This,  however,  makes  no  dlfferen< 
the  record  we  are  unable  to  say  tbf 
diet  is  against  the  weight  of  eviden 
Bespondent  contends  that  this  a] 
for  delay,  and  demands  the  penaltj 
ed  by  rule  9  of  this  court;  but  we  6 
warranted  in  holding  that  this  a] 
manifestly  for  delay,  and  allowing  d 
the  rate  of  12  i)er  cent,  upon  the  i 
the  Judgment,  as  prescribed  by  ruli 
court,  but  it  evidently  is  very  ck 
line.  The  Judgment  of  the  court 
affirmed,  with  costs  in  favor  of  resj 

HUSTON,  O.  J.,  and  MORGAN,  , 


MELLBR  V.  BOARD  OF  COM'R! 
GAN  COUNTY  et  ai. 
(Supreme  Court  of  Idaho.     Feb.  i 
CoDSTiBS— Powers  of  Coustt  Boai 

POINT  COfSSEU 

1.  The  appointment  of  one  to  be 
the  legal  adviser  of  the  board  of  c< 
missioiiers  for  a  period  of  two  years, 
tract  by  the  board  with  STich  appoii 
Ing  his  duties  and  fixing  his  compe 
the  creation  of  a  county  office,  and  i 
ed  by  the  constitution  of  this  state. 

2.  Tlie  boards  of  county  eon 
have  no  authority  to  devolve  upon  ai 
of  their  own  the  duties  and  functi 
the  law  haj  already  afiixcd  to  anotlic 

3.  Ail  orders  of  the  boards  of  C( 
missioners  are  reviewable  by  the  voxi 

4.  Before  a  board  of  county  con 
can  employ  counsel,  as  provided  in  tt 
tion   aud    the    statutes,    the    neoessit 
must  be  apparent,  and  their  action 
such  appointment  is  reviewable  by 

(Syllabus  by  the  Court.) 
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Appeal  from  district  court,  Logan  county; 
C.  O.  StocksinRer.  Judge. 

Action  by  Jolin  W.  Meller  against  the  board 
of  county  cominisaioners  of  Logan  couuty  and 
H.  S.  Hampton.  Tliere  was  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

N.  M.  Kuiclt  and  H.  S.  Hampton,  for  plain- 
tiffs In  error.  P.  il.  Bruner,  for  defendant 
in  error. 

HUSTON,  0.  J.  This  case  is  before  us 
on  a  writ  of  error  to  the  district  court  for 
the  county  of  Logan.  The  facts  as  they  ap- 
pear by  the  record  are  as  follows:  That  on 
the  3d  day  of  January,  1893,  the  board  of 
county  commissioners  for  Logan  county 
made,  and  caused  to  be  entered  upon  their 
recordn,  the  following  order:  "Ordered  that 
H.  S.  Hampton  be,  and  he  is  hereby,  ap- 
pointed and  retained  as  legal  adviser  of  the 
board  of  commissioners  for  Logan  county." 
On  the  13th  day  of  January,  1883,  the  board 
of  commissioners  for  Logan  couuty  made  the 
following  contract  with  said  H.  S.  Hampton: 

"Ordered,  that  the  following  contract,  made 
by  the  board  with  H.  S.  Hampton,  for  legal 
services,  on  the  13tb  day  of  January,  1893, 
be  spread  upon  the  minutes: 

"  'This  agreement,  made  the  13th  day  of 
January,  in  the  year  of  our  Lord  1883,  be- 
tween H.  S.  Hampton,  of  Beilevue.-  Logan 
county,  state  of  Idaho,  party  of  the  first 
part,  and  Logan  county,  the  party  of  the 
second  part,  witnesseth:  That  the  said  par- 
ty of  the  first  part,  in  consideration  of  the 
covenants,  promises,  and  agreements  on  the 
part  of  the  said  party  of  the  second  part, 
hereinafter  contained,  hereby  covenants  with 
the  said  party  of  the  second  part  that  the 
said  party  of  the  first  part  will  act  as  at- 
torney and  legal  adviser  for  said  party  of 
the  second  part  for  the  term  of  two  years, 
ending  on  the  first  day  of  January,  189.5, 
and  will  prosecute  or  defend  ail  actions 
or  suits  to  which  the  said  party  of  the  sec- 
ond part  may  or  shall  be  a  party,  in  any 
of  the  courts  of  this  state.  And  the  said 
party  of  the  second  pnrt.  In  consideration 
of  the  said  covenants  on  tlie  part  of  said 
party  of  the  first  part  hereinbefore  contain- 
ed, agrees  to  and  with  the  said  party  of  the 
first  part  that  the  said  party  of  the  sec- 
ond part  will  pay  said  party  of  the  first 
part,  for  his  said  services  within  Logan  coun- 
ty, and  in  the  courts  of  said  county,  the  sum 
of  two  thousand  dollars  per  annum,  payable 
quarterly,  five  hundred  dollars  to  be  paid  at 
the  regular  meeting  of  the  lK>ard  of  coimty 
commissioners  held  In  April,  1893,  and  five 
hundred  dollars  every  three  months  there- 
after, and  in  addition  thereto  to  pny  said 
party  of  the  first  part  a  reasonable  fee  for 
any  legal  services  required  of  him  to  be  per- 
formed outside  of  said  Logan  county,  and 
bis  actual  and  necessary  expenses  while  away 
ttom  tl>e  county  seat,  attending  to  business 


of  said  party  of  the  seccmd  part  And,  for 
the  true  and  faithful  performance  of  all  and 
every  of  said  covenants,  the  said  parties  to 
these  pi-esents   bind   themselves  each  unto 

the  other  in  the  penal  sum  of dollars, 

of  the  United  States  of  America,  as  fixed, 
settled,  and  liquidated  damages,  to  be  paid 
by  the  failing  party  to  the  othei-,  his  heirs, 
or  assigns. 

"  'In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

"  'H.  S.  Hampton.  [Seal.] 
"'J.  C.  Cnnningham,  [Seal.] 
"'James  Otterson,  [Seal.] 
•• 'Joshua  W.  Winters,  [SeaL] 
"  'Board  of  County  Commissioners  of  Logan 
County,  State  of  Idaho. 

"  'Signed,  sealed,  and  delivered  in  the  pres- 
ence of .' 

"The  foregoing  contract  is  hereby  recog- 
nized, ratified,  and  confirmed,  as  unanimous 
action  of  the  board  of  county  commissioners 
of  Logan  county,  Idaho,  at  their  regular  ses- 
sion in  January,  1893.  •  •  •  The  Board 
here  adjourned  to  October  21,  1893,  at  9:30 
A.  M. 

"Approved:     J.  C.  Cunningham,  Chairman. 
"W.  B.  George,  Clerli. 

"State  of  Idaho,  County  of  Logan— ss.:  I, 
W.  B.  George,  clerk  of  the  board  of  coimty 
commissioners  of  Logan  county,  state  of  Ida- 
ho, hereby  certify  the  above  and  foregoiu;; 
to  be  a  true  and  correct  copy  of  the  record  of 
said  board  of  commissioners,  as  shown  on 
pages  429,  430,  431,  432,  433  and  434,  of  the 
commissioners'  Minute  Book,  concerning  the 
said  order.  Witness  my  hand  and  the  seal 
of  said  office,  this  9th  day  of  November, 
1S93.  W.  B.  George,  Clerk.  FUed,  Nov.  9, 
1893." 

On  the  20th  day  of  October,  1893,  the  said 
board  of  county  commissioners,  being  in 
regular  session,  wdered  the  said  conti'sct  of 
January  15,  1893,  to  be  spread  upon  the 
minutes  of  the  proceedings  of  said  board, 
and  made  the  following  order  in  relation 
thereto:  "The  foregoing  contract  is  hereby 
recognized,  ratified,  and  conflirmed,  as  the 
unanimous  actl<Mi  of  the  board  of  county 
commissioners  of  Logan  county,  Idaho,  at 
their  regular  session  in  January,  1893." 
From  this  order  of  the  board  of  October  20th, 
defendant  in  error  appe.iled,  under  the  pro- 
visions of  sectlMi  1776,  Rev.  St.,  to  the  dis- 
trict court  for  said  Logan  county. 

The  district  court,  after  finding  the  facts 
as  hereinbefore  set  forth,  finds,  as  conclu- 
sions of  law:  "(1)  Hiat  the  action  of  the 
lK>ard  of  county  commissioners  of  Logan 
county,  in  entering  into  the  said  contract  with 
said  Hampton,  was  unauthorized.  Illegal  and 
void;  (2)  that  the  said  contract  was  and  is 
unauthorized,  illegal,  and  void,  and  that  the 
county  of  Logan  was  not,  and  is  not,  bound 
thereby  or  thereundor;  (3)  tliat  the  action 
of  said  board  of  county  commissioners,  in 
ordering  said  contract  to  be  spread  upon 
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thdr  minutes,  and  in  recognizlnsr.  ratifying, 
nnd  confirming  the  same,  was  and  la,  and 
oach  of  said  acts-  were  and  are,  unauthor- 
ized, illegal,  and  void,"— and  ordered  judg- 
ment to  be  entered  In  accordance  with  said 
findings.  Respondemt  brings  the  action  of 
the  district  court  here  toe  reylew  on  writ  of 
«rror. 

The  only  question  presented  by  this  record 
Is,  had  the  board  of  county  commissioners 
of  Logan  county  authority  to  make  the  con- 
tract set  out  in  the  record?  Plaintiff  in  er- 
ror contends  that  such  authority  Is  given  In 
express  terms,  both  by  the  constitution  and 
by  the  statute.  Section  6  of  article  18  of  the 
constitution  of  Idaho,  after  designating  the 
yarlous  county  officers,  for  the  election  of 
.  whom  the  legislature  shall  proyide,  contains 
this  further  provision:  "No  other  coimty 
offices  shall  be  established."  Said  section 
also  contains  the  following  provision:  "The 
county  commissioners  may  employ  counsel 
when  necessary."  Subdivision  13  ot  section 
1759  of  the  Revised  Statutes  of  Idaho,  (1887,) 
defining  the  duties  of  county  commissioners, 
gives  them  power  "to  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which 
tlie  county  la  a  party  in  interest,  and  employ 
coimsel  to  conduct  tbe  same,  with  or  with- 
out the  district  attorney,  as  they  may  di- 
rect" Under  the  laws  of  the  territory,  as 
they  existed  at  the  time  of  the  adoption  of 
the  state  constit^iUon,  and  the  admission  of 
Idaho  as  a  state,  district  attorneys  were  pro- 
vided for  each  of  the  sereral  counties  of  the 
«tate.  The  constitution  changed  this  sys- 
tem, and  provided  (section  18,  art  5)  for  the 
election  of  a  district  attorney  for  each  Judi- 
cial district  of  the  state,  who  should  "per- 
form such  duties  as  may  be  prescribed  by 
law,"  and  fixed  the  salary  of  such  district  at- 
torney at  $2,500  per  year,  and  tbe  t«-m  of 
office  at  four  years.  At  the  first  session  of 
the  legislature  after  Idaho  became  a  state, 
an  act  was  passed,  amendatory  of  the  law 
as  it  then  existed,  defining  the  duties  of  dis- 
trict attorneys.  Sections  2  and  8  of  said 
act  provide  as  follows:  "Sec.  2.  That  section 
2051  be  amended  to  read  as  follows:  Where 
there  is  no  district  attorney  for  the  district 
or  where  he  is  absent  from  the  court  or 
where  he  has  acted  as  coimsel  or  attorney  for 
a  party  accused  in  relation  to  the  matter  of 
which  the  accused  stands  charged,  and  for 
which  he  is  to  be  indicted  or  tried,  or  when 
he  is  near  of  Idn  to  the  party  to  be  indicted 
or  tried  on  a  criminal  charge,  or  when  he  Is 
unable  to  attend  to  his  duties,  the  district 
court  may,  by  an  order  entered  in  its  min- 
utes, stating  the  cause  therefor,  appoint  some 
suitable  person  to  perform  for  the  time  be- 
ing, or  for  the  trial  of  snch  accused  person, 
the  duties  of  such  district  attorney;  and  the 
person  so  appointed  has  all  the  powers  of 
the  district  attorney  while  so  acting,  and 
may  receive  such  compensation  as  the  court 
may  allow,  out  of  the  salary  of  the  district 
attorney,  for  all  servicdfe  by  him  performed. 


Sec  8.  That  section  20B2  t 
read  as  foUows:  It  is  the  d 
trict  attorney:  1.  To  prosecnt 
actions,  applications  or  motioi 
Inal,  In  the  district  court  of 
which  the  people  of  the  stat« 
counties  of  his  district,  axe  1 
party;  and  when  the  place  o: 
ged  in  any  such  action  or  pr< 
other  county  he  must  prosecut 
same  in  such  otb&e  county, 
vice  to  the  board  of  county 
and  oth«  public  offlc««  of  hli 
regueeted  in  writing,  in  all  p« 
which  the  people  or  the  state 
his  district  are  interested,  or 
discharge  of  the  official  duties 
or  officers.  3.  To  attend  whe 
any  grand  jiury,  for  the  purpoc 
witnesses  before  them;  to  gl^ 
in  any  legal  matt»'  before  t 
bins  of  indictment  Informati< 
tion;  to  issue  subpoenas  and 
requiring  tbe  attendance  .of 
On  the  first  Monday  in  each  i 
with  the  audltMB  of  the  varl< 
his  district,  and  to  pay  over 
lected  or  rec^ved  by  him  dur 
Ing  month  b^ong;lng  to  the  < 
district  or  state  to  the  coonl 
the  proper  coimty,  and  take  hi 
for,  and  to  file  on  the  first  It 
nary  in  each  year  in  the  office 
of  the  proper  county  an  accoi 
his  affidavit,  of  all  money  re 
during  the  preceding  year,  b; 
office,  for  fines,  forfeitures, 
costs,  specifying  the  name  < 
from  whom  lae  received  the  sa 
received  from  each  and  the  c 
the  same  was  paid.  6.  To  p 
er  duties  required  at  him  by  i 
That  it  was  the  Intent  ai 
the  makers  of  the  constitntic 
the  county  attorney  system 
trict  attorneys,  and  by  fixing 
tlon  of  the  district  attcsmey 
tutlon,  to  limit  and  curtail  1 
said  offtce,  is  quite  apparent 
this  condusion  supported  b: 
the  address  of  the  committee 
tlon,  which  accompanied  the 
of  the  constitution,  wherein 
as  one  of  the  advantages  to 
the  people  from  the  adoption 
tntion,  was  the  greatly-redu< 
county  government  And  It 
said  address  that  in  the  mat 
sation  of  district  attorneys  i 
Ing  to  the  people  under  the  s: 
for  by  the  state  constitution  ■ 
$21,700  per  annum.  This  ha 
would  hardly  be  reached.  If 
the  board  of  county  commlsslo 
county  is  to  obtain  through 
for  that  board  has  not  only  ci 
unknown  to,  and  prohibited 
tutlon,  bnt  they  have  attache 
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pensatlon  only  limited  by  the  modesty  of 
the  Inenmbent  and  the  liberality  of  the  board. 
Under  the  contract  set  forth,  the  party  of  the 
first  part  thereto  is  to  do  and  perform  only 
such  acts  and  seryloes  as  are' already  provid- 
ed for  by  law,  to  be  performed  by  the  district 
attOTuey  and  attorney  general.  "The  legis- 
latore  caiwot  take  from  a  constitutional  of- 
ficer a  portion  of  the  characteristic  duties 
belonging  to. the  office,  and  devolve  them  up- 
on an  office  of  its  own  creation."  Ck>o]ey, 
Const  Liim.  p.  831,  note  2,  and  cases  there 
cited.  And  If  this  cannot  be  done  by  the 
legislature,  will  it  be  seriously  contended 
that  It  can  be  done  by  a  board  of  county 
commissioners? 

Connsel  for  defendant  in  error  contends 
that  "the  framers  of  the  constitution,  evi- 
dently foreseeing  the  necessity  which  would 
arise  nnder  the  changed  conditions,  provid- 
ed. In  section  0,  art  16,  that  "the  county 
commissioners  may  employ  counsel  when 
necessary."  If  this  was  the  view  the  fram- 
ers of  the  constitution  took  of  the  question, 
they  certainly  very  studiously  avoided  giv- 
ing It  expression,  either  in  the  constitution, 
or  In  the  accompanying  "Address  to  the 
People"  in  behalf  of  Its  adoption.  We  are 
unwilling  to  believe  that  it  was  the  purpose 
of  the  framers  of  our  constitution  to  "pluck 
the  muzzle  of  restraint"  from  the  boards  of 
county  commissioners  throughont-  the  state, 
and  leave  them  with  the  sole  limit  of  the 
vagaries  of  their  own  sweet  wills  in  impos- 
ing burdens  upon  the  taxpayers  of  the  state. 

In  the  contract  under  consideration,  the 
board  of  commissioners  have  not  only  pro- 
vided for  the  performance  by  their  employe 
of  the  duties  of  the  district  attorney,  but 
they  have  gone  further,  and  invested  him 
with  the  functions,  and  imposed  upon  him 
the  duties,  which  tlie  law  assigns  to  the  at- 
torney general.  Are  twards  of  coimty  com- 
missioners within  the  law,  and  amenable 
to  Its  provisions,  or  are  they,  as  would  al- 
most seem  to  be  assumed  by  some  of  them, 
at  least,  "a  law  unto  themselves?"  The  sys- 
tem of  district  attorneys,  as  contradlstln- 
.gulshed  from  county  attorneys,  had  existed 
from  the  organization  of  the  territory  to 
1883,  and,  while  the  authority  of  the  I>oard 
f»f  county  commissioners  to  employ  counsel, 
whenever  a  necessity  thwefor  arose,  was 
-never  «iue8tloned,  it  was  never  assumed  or 
claimed  that  such  board  had  the  power  to 
■einploy  an  attorney  generally,  and  pay  him 
such  compensation  as  they  saw  fit.  That 
the  position  to  which  Mr.  Hampton  was  ap- 
pointed, by  the  order  of  the  board  of  Janu- 
ary 3,  1893,  was  an  "office,"  we  think  Is  es- 
tablished by  an  overwhelming  weight  of 
authority.  Bac.  Abr.  280;  Shelby  v.  Alcorn, 
72  Amer.  Dec.  169,  and  note;  Vaughn  v.  Eng- 
lish, 8  Cal.  39;  State  v.  Stanley,  8  Amer.  Rep. 
4.S8;  Com.  v.  Evans,  74  Pa.  St  124.  The 
subsequent  contract  of  January  13,  1893, 
enumerating  the  duties  and  fixing  the  com- 
j>ensation  to  l>e  paid  to  the  appointee.  In 


no  way  Changed  the  natnre  or  character  of 
the  position.  All  the  duties  mentioned  In 
the  contract,  to  b«  performed  by  the  said 
appointee,  are  included  In  the  duties  of  other 
officers  provided  for  by  law,  to  wit,  the  at- 
torney general  and  district  attorney.  The 
contention  of  counsel  for  plaintiff  In  error, 
that  the  exercise  of  discretion  by  the  board 
of  county  commissioners  is  not  reviewable 
by  the  courts,  is  not  only  unmaintainable; 
it  Is  directly  opposed  to  the  plain  provisions 
of  the  statute.  Rev.  St  {  1776.  The  recog- 
nition of  such  a  rule  would  leave  the  people 
of  the  state  entirely  in  the  hands  of  the 
lK>ards  of  coimty  commissioners.  While  we 
recognize  the  right  of  the  board  of  county 
commissioners,  as  expressed  in  the  constl- 
tatlon,  "to  employ  counsel  when  necessary," 
we  do  not  assent  to  the  construction  of  that 
provision  claimed  by  the  plaintiff  in  error, 
—that  it  gives  to  the  boards  unbridled  license 
to  establish  a  new  office,  and  to  devolve  up- 
on an  officer  unknown  to  the  constitution 
and  the  statutes  the  functions  and  duties 
which  the  law  has  already  affixed  to  an- 
other officer  or  office.  The  board  of  county 
commissioners  may,  when  the  necessity  ex- 
ists, employ  counsel,  but  that  necessity  must 
be  apparent,  and  the  action  of  the  board  in 
each  case  is  subject  to  review  by  the  courts. 
To  hold  otherwise  would,  as  we  have  al- 
ready stated,  be  to  leave  the  taxpayers  of 
the  state  at  the  mercy  of  the  boards  of  coun- 
ty commissioners,  without  remedy.  The 
Judgment  of  the  district  court  is  affirmed, 
with  costs. 

MORGAN  and  SUIiLIVAN,  JJ.,  concur. 


COFFIN  et  aL  V.  BRADBURT  et  at 

(Supreme  Court  of  Idaho.     Jan.  26,  1894.) 

SAI.E — AcTioir  FOB  Pbicb — Statdtb  or  Fbadss — 
CoNTLicTiNO  Evidence — Appeal— Revibw. 

1.  On  appeal  by  defendants,  the  appellate 
conrt  will  not  review  errors  alleged  to  have 
1>een  committed  against  the  respondent. 

2.  When  none  of  the  tliingB  are  done,  at 
the  time  the  i>argain  Is  made,  reqaired  to  be 
done  and  performed  under  the  provisions  of  sec- 
tion 6009,  Rev.  St  1887,  to  take  a  contract  of 
sale  oQt  of  its  provisions,  the  contract  cannot 
be  enforced  apiinst  the  purchaser,  unless  he 
thereafter  receives  and  accepts  the  property  pur- 
chased. A  receipt  and  acceptance  takes  the 
contract  out  of  the  provisions  of  said  section. 

3.  Said  section  is  applicable  to  executory 
contracts,  and  not  executed  ones. 

4.  When  the  questions  of  sale,  delivery,  and 
acceptance  were  submitted  to  the  Jnry,  nnder 
proper  instructions,  by  the  court,  the  verdict 
will  not  be  disturbed,  when  tliere  is  a  anbstan- 
ti^  conflict  in  the  evidence. 

5.  When,  from  the  entire  evidence,  differ- 
ent minds  might  honestly  reach  different  con- 
clnsions  as  to  the  sale  and  acceptance  of  the 
property  claimed  to  have  been  sold,  the  sale 
and  acceptance  are  questions  for  the  Jury,  and 
their  verdict  will  not  be  disturbed. 

&  Time  is  not  necessarily  a  controlling  ele- 
ment or  principle  in  the  matter  of  res  gestae. 

7.  W  heu  an  attempt  is  made  to  show  a 
partnership,  and  there  is  no  evidence  whatever 
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showing  the  same,  it  is  not  error  for  tha  court 
to  80  decide,  in  the  presence  of  the  jarjr. 

8.  Exceptions  will  not  be  considered  unless 
saved. 

9.  Statements  and  admissions,  made  b7  a 
party  to  a  suit,  may  be  put  in  evidence  by  the 
opposing  party,  without  calling  the  party's  at- 
tention to  them  or  laying  any  foundation  for 
impeachment 

10.  Where  the  material  issues  are  fairly  sub- 
mitted to  the  jury  by  proper  instructions,  the 
verdict  of  the  jury,  or  the  order  of  the  court 
overruling  a  motion  for  a  new  trial,  will  not 
be   set   aside   by    the   appellate   court,   on   the 

Eonnd  of  the  insufficiency  of  the  evidence  to 
stlfy  the  verdict,  where  the  evidence  in  such 
ines  is  conflicting,  and  no  exceptions  taken 
by  appellants  to  the  instructions  given. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  cotintj;  Ed- 
ward Nugent,  Judge. 

Action  by  Frank  R.  OotRn  and  others 
against  W.  0.  Bradbury  and  others  to  re- 
cover the  price  of  goods  sold.  There  was 
Judgment  for  plaintiffs,  and  from  the  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Texas  Angel  and  8.  L.  Tipton,  for  appel- 
lants. Geo.  H.  Stewart,  W.  E.  Borah,  and 
Edgar  Wilson,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  the  value  of  five  New  Era  ditch- 
ers, alleged  to  have  been  sold  to,  and  re- 
ceived and  accepted  by,  appellants,  who  were 
defendants  In  the  com-t  below.  The  answer 
Is  a  general  denial  of  the  allegations  of  the 
complaint.  The  action  was  tried  by  the 
court  with  a  jury,  and  a  verdict  rendered 
in  favor  of  respondents  for  the  sum  of  $6,- 
052.91,  together  with  Interest,  amounting  to 
11,659.21,  on  which  verdict  Judgment  was 
duly  entered  against  appellants.  A  motion 
for  a  new  trial  was  interposed  and  overruled 
by  the  court  This  appeal  is  from  the  order 
denying  the  motion  for  a  new  trial,  and  from 
the  judgment 

Respondents  contend  that  the  errors  al- 
leged to  have  occurred  on  the  trial  were  not 
properly  saved  and  preserved,  so  as  to  au- 
tborise  this  court  to  consider  them  on  this 
appeal.  Their  contention  is,  that  under  the 
provisions  of  section  4426,  Rev.  St  1887, 
each  exception  taken  on  the  trial  must  I>e 
settled  at  the  time  the  decision  is  made^ 
(other  than  those  deemed  excepted  to  by  the 
provisions  of  section  4427,  Rev.  St.,)  unless  a 
different  time  is  agreed  upon  by  the  parties; 
that  no  exceptions  were  settled  during  the 
trial,  and  no  time  agreei  upon  by  the  par- 
ties for  their  settlement  The  record  con- 
tains a  stipulation.  In  which  it  is  agreed 
that,  at  the  trial  of  this  case  in  April,  1892, 
which  resulted  in  a  disagreement  of  the 
jury,  the  following  entry  was  made  In  the 
minutes  of  the  court,  to  wit,  "The  parties 
here  stipulated  that  they  mighf  prepare  a 
bill  of  exceptions  after  trial,"— ana  upon  this 
stipulation  the  appellants  rely,  and  contend 
that  it  remained  In  force  and  effect  at  the 
trial  that  resulted   in   the  judgment  from 


which  this  appeal  was  taken;  whil 
ents  contend  that  said  stipulatic 
to  the  trial  then  In  progress,  and 
and  applied  to  a  settlement  of  a 
ceptions,  under  the  provisions 
4430,  Rev.  St  1887.  and  not  to 
taken  on  the  trlaL  This  contentic 
nled  by  the  trial  court,  and  no  exo 
en  thereto,  and  no  appeal  lias  t 
therefrom.  The  plaintiff  cannot  1 
alleged  to  have  been  committed  a{ 
self  reviewed  on  defendant's  ap 
appeal  of  either  party  brings  up  o 
rors  alleged  to  have  been  commltl 
himself.  If  the  respondent  in  an 
sires  to  have  errors  against  himself 
be  must  present  them  to  this  co 
own  appeal.  Jones  v.  Irrigating  C 
58,  3  Pac  1. 

The  first  error  specified  is  the  ii 
of  the  evidence  to  justify  the  ve 
der  this  spedflcation  of  error,  the 
the  validity  of  the  contract  sued 
tested  by  the  statute  of  frauds, 
It  Is  contended  that,  as  the  value  c 
erty  sued  for  Is  shown  to  havt 
$200,  the  contract,  or  some  m( 
thereof,  must  be  In  writing,  and 
by  the  party  charged,  or  by  his  aj 
the  buyer  accepted  and  received 
said  property,  or  paid,  at  the  time 
gain,  some  part  of  the  purchase  i 
as  none  of  these  requirements  wei 
with,  said  contract  comes  within 
slons  of  section  6009  of  the  Revis 
of  1887.  The  provisions  of  sa 
claimed  to  be  applicable  to  this  c 
foUows:  "In  the  following  cases 
ment  is  invalid  unless  the  sam 
note  or  memorandum  thereof  be 
and  subscribed  by  the  party  cha 
bis  agent.  Evidence  therefore  ol 
ment  cannot  be  received  without 
or  secondary  evidence  of  its  conten 
Subd.  4.  An  agreement  for  the  sal 
chattels,  or  things  in  action,  at  i 
less  than  two  hundred  dollars, 
buyer  accept  and  receive  part  of 
and  chattels,  or  the  evidences,  < 
them,  of  such  things  in  action,  or 
time  some  part  of  the  purchas 
It  is  sufficient,  under  tliis  sect 
statute,  if  the  chattels,  goods, 
in  action  are  delivered  to  and  a 
the  purchaser,  at  any  time  afte 
tract  of  piurchase  Is  made.  But, 
provisions  of  said  section,  above 
complied  with,  the  seller  could  i 
time  after  the  contract  was  made, 
goods,  and  compel  an  acceptanc 
However,  if  the  goods  are  recelv 
cepted  by  the  purchaser,  the  conti 
taken  out  of  the  statute  of  fraud 
be  enforced  against  the  buyer,  f 
chase  price.  It  Is  alleged  In  th< 
that  said  ditchers  were  8(rid  to  ai 
the  14th  day  of  March,  1880,  and 
after  they  accepted  and  received 
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It  Is  not  claimed,  by  respondents,  that  they 
aver  or  prove  a  delivery  and  acceptance,  at 
the  time  the  contract  of  sale  was  entered 
into,  or  that  the  contract,  or  some  note  or 
memorandum  thereof,  was  in  writing,  signed 
by  appellants,  or  by  tbdr  agents,  or  that  any 
part  of  the  purchase  money  was  paid  at  the 
time  the  contract  was  entered  into.  It  is 
the  receipt  and  acceptance  of  the  machines, 
some  15  days  after  the  contract  of  purchase 
was  made,  that  respondents  rely  upon  as 
talcing  this  contract  out  of  the  proTisions  of 
said  section,  and,  we  think,  with  reason.  If 
a  contract  of  sale  is  made,  and  the  property 
subsequently  received  and  accepted  by  the 
purchaser,  it  is  then  too  late  to  escape  liabili- 
ty thereon,  because  of  the  provisions  of  said 
section.  Had  the  purchaser  refused  to  re- 
c-oive  and  accept  the  property,  and  suit  been 
broui;ht  to  enforce  the  contract,  said  statute 
-would  have  been  a  complete  defense  to  such 
action,  but,  after  the  receipt  and  acceptance 
of  the  property,  the  virtue  of  said  section,  as 
a  defense  to  an  action  to  recover  the  pur- 
c-linse  price,  is  gone.  This  section  of  the 
statute  of  frauds  only  relates  to  executory 
contracts,  and  not  to  executed  ones.  Ke- 
oeipt  and  acceptance  of  the  property  sold, 
nt  any  time  after  making  the  contract,  talces 
the  contract  out  of  the  statute  of  frauds. 
Hinkle  v.  Fisher,  (Ind.  Sup.)  3  N.  E.  624; 
King  V.  Jarman,  37  Amer.  Rep.  11;  Cartan 
V.  David,  18  Nev.  311,  4  Pac.  61;  Dodge  v. 
Crandall,  30  N.  Y.  294;  Brown  v.  Trust  C!o., 
117  N.  Y.  266,  22  N.  B.  952. 

The  second  contention  is,  that  said  ditchers 
were  not  delivered  to,  or  received  and  ac- 
cepted by,  appellants.  The  evidence  of  re- 
spondents shows  that,  at  the  time  said  ditch- 
ers were  ordered,  J.  M.  Bray  informed  Sher- 
man M.  Coffin  that  a  man  by  the  name  of 
Jessop  was  going  to  use  the  ditchers  in  the 
construction  of  a  certain  ditch,  which  appel- 
lants were  constructing  under  the  supervi- 
sion of  J.  M.  Bray.  It  also  shows  tiiat, 
when  the  ditching  machines  arrived  at  Nam- 
pa,  Jessop  appeared,  and  assisted  in  setting 
tbem  up  ready  for  use;  that  he  toolc  posses- 
sion of  tbem,  and  took  tliem  out  upon  the 
aforesaid  ditch,  and  went  to  work  thereon 
witb  them;  that,  while  taking  them  out  on 
tlie  ditch,  be  met  Mr.  Bray;  that  he  used 
tbem  on  said  ditch,  imder  the  immediate  su- 
pervision of  Mr.  Bray,  for  two  months,  at 
least.  It  was  conceded,  on  the  trial,  that 
the  ditchers  were  delivered  to  Jessop,  who 
was  a  8ut>contractor  of  appellants,  and  the 
fiuestion  of  acceptance  does  not  appear  to 
tiave  attained  special  prominence  dining  the 
trial  of  the  case.  Upon  a  careful  review  of 
the  entire  evidence,  I  think  it  tends  to  show 
that  the  ditchers  were  purchased  for  the  use 
of  Jessop,  and  that  he  received  and  accepted 
tiiem,  and  that  his  receipt  and  acceptance 
was  the  receipt  and  acceptance  of  Bradbury 
&  Bray,  and  bound  them. 

The  questions  of  sale  and  delivery  were 
rvubiultted  to  the  Jury,  upon  an  instruction  by 


the  court,  at  the  request  of  appellants,  where- 
by the  Jury  was  instructed  that,  to  entitle 
the  plaintiffs  to  recover,  they  must  estab- 
lish, by  a  preponderance  of  evidence,  the 
sale  and  delivery  of  the  ditchers  to  the  de- 
fendants, and,  by  their  verdict,  they  fotmd 
those  points  in  favor  of  respondents.  When, 
from  the  entire  evidence,  different  minds 
might  honestly  reach  a  ditferent  conclusion, 
as  to  the  acceptance  of  the  property  sold, 
the  question  of  acceptance  is  one  of  fact,  for 
the  Jury,  and  their  verdict  thereon  will  not 
be  disturbed.  Nor  will  the  order  of  the 
court,  denying  a  motion  for  a  new  trial,  be 
reversed  when  the  aforesaid  conditions  ex- 
ist See  note  to  Shlndler  ▼.  Houston,  48 
Amer.  Dec.  316;  Gray  v.  Davis,  10  N.  Y.  291; 
Baker,  Sales,  i  302a;  Th^elen  v.  Rath,  (Wis.) 
50  N.  W.  183;  Gaivin  v.  MacKenrie,  (Or.)  27 
Pac.  1039;  Garfield  v.  Paris,  96  U.  S.  537; 
Hinehman  v.  Lincoln,  124  U.  S.  39,  8  Sup. 
Ct  369. 

Considerable  authority  is  dted  on  the  ques- 
tion as  to  what  acts  constitute  an  acceptance, 
under  said  section  6009.  The  correctness  of 
the  rule  established  by  the  authorities  cited 
Is  not  questioned,  l^e  case  of  Shlndler  v. 
■Houston,  49  Amer.  Dec.  316,  Is  cited  as  a 
case  in  point.  It  was  held.  In  that  case,  that 
delivery  and  acceptance  of  goods,  sncb  as 
will  take  it  out  of  the  statute  of  frauds,  can- 
not be  shown  by  mere  words.  Some  acts 
transferring  possession  are  necessary.  That 
case  is  not  In  point,  for  the  reason  that  it  is' 
not  claimed  nor  shown  that  the  transfer  of 
the  possession  of  said  maciiines  Was  made 
by  mere  words,  but  that  the  machines  were 
set  up  and  possession  of  them  given;  that 
respondents  parted  with  possession,  and 
thweafter  exercised  no  rights  of  possession 
or  ownerslilp  over  tbem;  that  the  person  for 
whose  use  they  were  intended  took  them, 
and  put  them  to  the  very  use  for  which  they 
were  purchased.  The  case  of  Hinehman  v. 
Uncoln,  124  U.  S,  38,  8  Sup.  Ct  369,  is  cited 
as  a  case  very  similar  to  the  one  at  bar. 
That  is  a  case  who-e  the  facts,  in  relation  to 
the  contract  of  sale,  alleged  to  have  been 
within  the  statute  of  frauds,  were  admitted. 
There  was  no  dispute  as  to  the  facts  on 
which  appellant  relied,  showing,  as  be  claim- 
ed, sale,  delivery,  and  acceptance.  The 
court  held  that,  as  there  was  no  dispute  as 
to  the  facts,  it  belonged  to  the  court  to  deter- 
mine their  legal  effect  It  was  also  held  that, 
to  take  an  alleged  contract  of  sale  out  of  the 
operation  of  the  statute  of  frauds,  there 
must  be  acts  of  such  a  character  as  to  place 
the  property  unequivocally  within  the  power 
and  under  the  exclusive  dominion  of  the 
buyer,  as  absolute  owner,  and  that,  when 
anything  remained  to  be  done  by  the  seller 
to  perfect  the  delivery,  such  fact  would  be, 
generally,  conclusive  that  there  was  no  re- 
ceipt by  the  buyer.  This  case  is  very  differ- 
ent, from  the  one  under  consideration.  The 
facts  of  sale,  dollvery,  and  acceptance  were 
in  dispute,  and  nothing  is  shown  which  would  | 
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indicate  tbat  anythinff  remained  to  be  done 
by  the  seller  to  perfect  the  d^very  of  said 
inacbines.  It  is  earnestly  contended  by  ap- 
pellants, and  with  apparent  confidence,  that 
all  of  the  evidence,  taken  together,  shows 
tbat  the  sale  of  said  ditching  machines  was 
made  by  Steams  to  Jessop  a  day  or  two  be- 
toee  Sherman  Coffin  met  Bray  at  Nampa. 
It  is  claimed  that  Steams  testified  that  he 
sold  said  machines  to  Jessop.  Mr.  Steams, 
as  a  witness  for  appellants,  on  direct  ezaml- 
natl<»,  did  testify  that  he  sold  fonr  ditch- 
ers to  Je88<v.  He  afterwards  testified  as 
follows,  to  wit:  "Q.  Why  did  you  telephone 
for  Coffin  to  come  up?  A.  Because  I  want- 
ed him  to  sell  those  ditchers,  so  that  I  could 
make  a  little  money.  That  is  what  I  did  It 
for."  Further  on,  be  testified  as  follows: 
"Q.  And  yod  assisted  Coffin  all  the  way 
through  the  negotiations?  A.  No;  I  don't 
thlnlc  I  did,  all  the  way.  Q.  Did  yon  hear 
anything,  or  all  tbat  was  said,  on  that  day. 
In  relation  to  the  sale  of  those  ditchers  to 
Jesac^?  A.  I  don't  know  whether  I  did 
(X  not  The  sale  was  not  consummated  in 
my  presence.  Q.  Then  the  sale  was  not  con- 
summated until  Sherman  Coffin  came  up? 
A.  No,  sir.  It  might  have  been  at  that  time, 
bnt  I  don't  remember.  Q.  And  Jessop  was 
in  Utah?  A.  Jessop  was  in  Utah."  This  stI- 
dence  needs  no  comment  It  Is  too  plain 
to  be  mlsconstmed,  or  misunderstood.  It 
clearly  shows  tbat  no  contract  (x  bargain  for 
the  sale  of  the  machines  was  made  betweoi 
Jessop  and  Steams,  and  that,  if  any  bar^ 
gain  was  made,  it  was  made  between  Cof- 
fin and  Bray,  at  a  time  when  Jessop  was  In 
Utah.  Sherman  Coffin  testified  that  no  sale 
was  made  until  he  met  Bray  at  NamjMi,  In 
response  to  a  dispatch  from  Steams.  He 
also  testified  that  he  never  met  Jessop  nntn 
the  ditchers  arrived  at  Nampa;  that  John 
M.  Bray  was  the  man  who  gave  the  order 
for  the  ditchers,  and  who  agreed  to  pay  for 
them  as  a  member  of  the  firm  of  Bradbiuy 
&  Bray,  "ttis  was  d«iled  by  Mr.  Bray.  He 
denied  tbat  he  made  any  contract  for  the 
purchase  of  said  machines,  and  denied  that 
he  bad  any  authority  from  Jessop  to  pur- 
chase said  machines.  He  testified  as  fol- 
lows, to  wit:  "I  says:  'No,  sir,  Mr.  Coffin;  I 
wUI  have  nothing  to  do  with  those  machines, 
whatever.  I  have  no  authority  to  buy  ma- 
chines for  Jessop.'  •  •  •"  This  evidence  shows 
that  Bray  did  not  purchase  tbem  for  Jessop. 
Mr.  Bray  also  testified  to  a  conversation, 
alleged  to  have  been  had  with  Frank  R.  Cof- 
fin, about  the  middle  of  May,  1800,  in  wbich 
be  stated  to  Coflbi  tbat  he  had  nothing  to  do 
with  the  machines  whatever;  "that  the  en- 
tire sale  of  those  machines  was  between 
Sherman  Cofiln,  Steams,  and  Jessop."  Ilie 
testimony  of  Steams  shows  that  he  bad  a 
conversation  with  Jessop,  in  regard  to  ditch- 
ing machines,  in  the  presence  of  J.  M.  Bray, 
a  day  or  two  before  Sherman  Coffin  met 
Bray;  that  thereafter  Jessop  left  Nampa  for 
Utah,  and  Steams  telepboned  Coffin  to  come 


to  Nampa,  and,  om  his  arrival 
him  to  J.  M.  Bray  as  the  mai 
talk  with  him  about  those  ditch 
evidence  shows  that  they  did 
ditchers.  It  may  be  true,  as  test 
Bray,  tbat  be  then  and  there  Inf 
man  Coffin  that  he  would  have  n 
with  the  machines,  whatever,  t 
had  no  outhwlty  to  purchase  n 
Jessop;  but,  regardless  of  those 
the  testimony  tends  to  show  I 
some  conversation  about  tbem, 
Ized  Sherman  Coffin  to  have  thei 
the  name  of  Bradbury  &  Bray 
wards  requested  Coffin  to  not 
shipped  in  said  firm's  name.  Cc 
tbat  the  ccmtract  was  made 
Steams'  testimony  Is  to  the  i 
Bray  testified  that  it  was  ma< 
Steams,  CoBin,  and  Jessop.  An 
confiictlng  evidence,  and  other  e 
Jury  found  against  appellants, 
mony  of  Charles  Stewart  tends 
rate  the  testimony  of  Sherman 
He  testified  as  follows:  "I  rode 
who  was  out  on  the  ditch,  wb 
contract  was.  I  rode  up  to  1 
think  he  wasn't  using  very  g» 
towards  Jessop,  because  Jessop 
behind.  He  says,  'I  am  in  thi 
Cc^n  Bros,  for  those  damned 
This  testimony  is  not  contradic 
Blrdsall,  a  witness  for  respondei 
that  be  met  Bray,  at  Nampa,  bi 
27  and  30,  1890,  and  had  some  i 
with  him  about  selling  him  safet; 
der,  and  be  informed  Bray  that 
were  agents  for  said  powder,  and 
ply  Bray  with  said  powder.  Brs 
Informed  Blrdsall  tbat  he  had  so 
with  Coffin  Bros.,  and  did  not  ( 
with  them.  After  some  forthc 
tion,  Blrdsall  informed  Bray  thai 
ing  to  Caldwell  to  see  Shamai 
and  Bray  thereupon  re<inested 
to  Coffin  that  he  (Bray)  did  not  \ 
any  trouble  with  him,  (Shermas 
and  that  he  would  see  that  tbey  ( 
were  paid  for  the  dltchov.  Thl 
is  contradicted  by  Bray.  Bh-dse 
art  were  disinterested  witness 
Jury  no  doubt  gave  some  weight 
tlmony,  as  corroborating  that  of 
Coffin.  But  it  is  urged  by  app 
if  said  statements  were  made  b; 
would  be  perfectly  consistent  wit 
that  Bradbury  &  Bray  were  only 
and  not  purchases.  Tbere  mlg 
point  in  this  contention  if  J.  M. 
ted  that  he  was  simply  guaran 
denies  that  they  were  guarantor! 
is  no  evidence  tending  to  shov 
were,  except  that  contained  ii 
written  by  Sherman  M.  Coffin  to 
dated  May  24,  1890.  If  the  def 
suit  had  been,  that  appellants  ^ 
tors,  and  not  liable  because  bu( 
was  not  In  writing,  then  the  o 
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appeUanta  would  be  of  some  w^ht;  bnt,  as 
that  la  denied,  and  the  Issue  was  as  to  wheth- 
er the  appellants  were  original  purchasers, 
the  evidence  of  Stewart  and  Birdsall  tends 
to  corroborate  the  testiuHMiy  of  respondents 
on  that  Issue.  The  issue  as  to  whether 
Bradbury  &  Bray  were  simply  guarantors  is 
not  in  this  case.  It  would  appear  that  said 
statements  were  made  by  Bray  to  Stewart 
and  Birdsall,  not  upon  the  theory  that  Brad- 
bury &  Bray  were  guarantors,  but  upon  the 
theory  that  they  were  purchasers.  C.  W. 
Moore's  testimony  also  corroborates  Sher- 
man M.  Coffin,  as  to  the  sale.  He  testified 
that  he  had  no  kqpwledge  of  the  sale  of  any 
goods  at  the  time  a  certain  telegram  was 
sent,  except  the  ditchers  to  Bradbury  & 
Bray.  By  what  means  the  witness  became 
possessed  of  that  knowledge,  the  record  falls 
to  disclose.  The  testimony  of  Sherman  H. 
Coffin  and  Mr.  Bray  is  so  unsatisfactory,  and 
conflicting  In  substantial  matters,  that  It  Is 
Impossible  for  this  court  to  say  how  much  of 
said  testimony  is  true,  and  how  much  is 
false,  and,  as  the  Jury  are  the  exduslre 
Judges  of  the  weight  to  be  given  to  the  tes- 
timony of  any  witness  <w  witnesses,  and  they 
having  found  on  the  purchase,  delivery,  and 
acceptance  of  the  machines,  this  court,  un- 
der the  conditions,  would  not  be  Justified  in 
disturbing  the  verdict 

Appellants  contend  that  the  court  erred  in 
permitting  Sherman  M.  Coffin  and  Frank  R. 
Coffin  to  testify  in  regard  to  a  certain  tele- 
phone message,  sent  Ipy  the  former  to  the  lat- 
ter. Inquiring  as  to  the  responsibility  of  ap- 
pellants. The  evidence  shows  that,  on  the 
day  the  ditchers  in  controversy  were  oi- 
dered,  Sherman  M.  Coffin  waited  at  Nampa. 
for  a  reply  to  a  telegram  sent  to  Jessop,  un- 
til late  in  the  day;  that  he  finally  Informed 
Mr.  Bray  that  he  must  return  to  his  home,  at 
Caldwell,  some  nUie  or  ten  mUes  from  Nam- 
pa;  that  thereupon  Bray  requested  him  to 
order  five  ditchers,  and  stated  that.  If  Jessop 
could  not  use  the  fifth  ditcher,  Bradbm?  & 
Bray  would  use  it  themselves;  that  witnesis 
got  his  team,  and  drove  to  his  home,  at  Cald- 
well, and  put  his  team  out,  and  immediately 
thereafter,  and  before  ordering  said  machines 
from  Chicago,  he  telephoned  his  partner, 
Frank  R.  Coffin,  at  Boise  City,  and  asked 
him  If  BradbiU7  &  Bray  were  good  for  five 
ditchers,  at  $1,100  each,  and  requested  him 
to  find  out,  and  let  him  know;  that  this  all 
occurred  within  two  hours  after  he  left  Nam- 
pa.  This  telephone  communication,  and 
Frank  B.  Coffin's  testimony  In  regard  to  re- 
ceiving the  same,  was  objected  to,  an,d  the 
admission  thereof  Is  assigned  as  error.  It  la 
urged  that  the  same  is  no  part  of  the  res 
gestaev  that  It  took  place  after  the  agree- 
ment for  the  sale  of  the  ditchers  had  been 
entered  Into,  and  was  a  communication  from 
one  of  the  plaintiffs  to  his  partner,  and  not 
in  the  presence  of  the  defendants,  or  either 
ot  them;  that  said  testimony  Is  self-serving, 
and  too  remote  to  be  a  part  of  the  res  ges- 


tae.    Oonnad   tor   appellants  contend  tliat 

the  role  applicable  to  this  class  of  testimony 
Is,  that  such  declarations,  to  become  compe- 
tent evidence,  as  part  of  the  res  gestae,  must 
accompany  the  act  which  they  are  supposed 
to  characterise,  and  must  so  harmonize  with 
it  as  to  be,  obviously,  a  part  of  the  same 
transaction,  and  in  support  of  this  rule  dte: 
Moore  ▼.  Meacham,  10  N.  Y.  207;  Knos  v. 
Tattle,  3  Conn.  250;  Chen7  v.  BuUer,  (Tex. 
App.)  17  S.  W.  1000;  Tlsch  v.  Utz,  (Pa.  Sup.^ 
21  Ati.  806;  Oonhin  y.  Grace,  (MUin.)  30  N. 
W.  880;  1  Whart  Bv.  (  265;  2  Whart.  Ev. 
I  1174;  Dawson  v.  Pogue,  (Or.)  22  Pac  640; 
State  V.  Dau^erty,  17  Nev.  376,  80  Pac.  1074; 
People  V.  Dewey,  (Idaho,)  6  Pac.  103;  Binns 
V.  State,  67  Ind.  46.  In  Moore  ▼.  Meacham, 
supra,  the  court.  In  passing  upon  the  questiob 
of  the  admission  of  certain  declarations,  saia 
that  "the  general  rule  Is  that  declarations, 
to  become  a  part  of  the  res  gestae,  must  a»' 
company  the  aot  which  they  are  supposed  to 
characterize,  and  must  so  harmonize  as  to  be 
obviously  one  transaction,"— and  hdd  that 
the  'general  rule  applicable  to  the  admission 
of  such  declarations,  as  a  part  of  the  res 
gestae,  was  the  rule  which  should  govern  in 
that  case.  Bnos  t.  Tuttle,  supra,  was  a  case 
where  a  plalntifT  undertook  to  Introduce  dec- 
larations of  an  absconding  debtor  as  evi- 
dence against  a  garnishee,  and  the  court  hela 
thai  such  declarations  were  not  evidence  for 
the  plalntlfl.  Cherry  v.  Butler,  aupra,  held 
the  declarattons  of  payee  on  draft,  narrating 
the  fact  that  he  had  twice  paid  it,  were  selr- 
servlng,  and  error  to  admit  them.  In  Tlsch 
v.  Utz,  (Pa.  Sup.)  21  AtL  806,  it  was  held  thai 
declarations  of  a  Judgment  debtor  were  not 
admissible  in  evidence  for  the  purpose  of  im- 
peaching the  Judgment  In  Conlan  v.  Grace, 
(Minn.)  30  N.  W.  880,  It  is  held  that  "declara- 
tions of  a  party,  to  be  admissible  as  a  part 
of  the  res  gestae,  must  be  contemporaneous 
with,  or  at  least  so  connected  with,  the  main 
fact  In  Issue  as  to  constitute  one  transaction." 
Dawson  v.  Pogue,  (Or.)  22  Pac.  640,  holds: 
"Ordinarily,  acts  and  declarations  of  parties 
to  an  action  are  not  competent  evidence  In 
their  behalf.  There  are,  however,  exceptlona 
to  the  rule."  State  t.  Daugherty,  supra, 
holds:  "It  is  Impossible  to  tie  down  to  time 
the  rule  as  to  dedaratlons.  We  must  Judge 
from  all  the  circumstances  of  the  case.  We 
need  not  go  to  the  length  of  saying  that  a 
declaration  made  a  month  after  the  fact 
would,  of  Itself,  be  admissible,  but  if;  as  in 
the  present  case,  there  are  connecting  cir- 
cumstances, It  may,  even  at  that  time,  form 
part  of  the  whole  res  gestae,"  and  that  the 
declaration  was  simply  a  narration  of  past 
events  or  occurrences,  and  was  Incompetent. 
In  1  Whart  Bv.  (  266,  it  is  held  that  such 
declarations  are  inadmissible.  If  made  so  far 
prior  to  the  act  sought  to  be  characterized' 
as  to  give  opportunity  for  their  correction  In 
way  of  preparation,  or,  if  made  so  long  after- 
wards, as  to  leave  an  interval— which  Inter- 
val  should  not  be  measured  by  time,  but  by> 
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the  circumstances  of  tbe  case— In  which  ex- 
cuses, explanations,  or  aggravations  could  be 
got  up.  2  Whart  Ev.  {  1174,  Is  applicable 
to  the  admissions  of  agents  In  matters  of 
tort,  and  not  In  point  Blnns  v.  State,  supra, 
holds  that  "a  declaration  which  Is  simply  a 
narratlre  of  past  events  •  •  •  Is  Inadmis- 
sible In  evidence." 

The  authorities  dted  state  the  general  rule 
applicable  to  the  admission  of  declarations 
made  by  a  party,  as  evidence  In  bis  own  be- 
half, and  some  of  them  recognize  that  there 
are  exceptions  to  the  general  rule.  In  some 
of  them  time  is  considered  a  controlling  ele- 
ment, and  In  others,  not  They  hold  that 
such  declarations,  to  become  competent  evi- 
dence for  tbe  party  making  them,  must  be  a 
part  of  the  res  gestae,  or  at  least  so  consid- 
ered. The  term  "res  gestae"  is  used  in  one 
class  of  cases  to  Indicate  the  very  matter  in 
issue,  the  ultimate  thing  itself,  the  thing  con- 
troverted; and  \n  others  the  term  is  used  to 
Indicate  the  surrounding  facts  of  a  transac- 
tion, which  explain  or  characterize  the  main 
fact  In  1  Greenl.  Ev.  i  108,  It  Is  held  that 
the  surrounding  circumstances,  constituting 
parts  of  the  res  gestae,  may  always  be  shown 
to  the  Jury,  along  with  the  principal  fact, 
and  their  admissibility  is  determined  by  the 
Judge,  according  to  the  degree  of  their  rela- 
tion to  that  fact,  and  In  the  exercise  of  his 
sound  discretion.  Whether  declarations  made 
after  the  occurrence  of  the  litigated  issue 
should  be  admitted  as  evidence  in  behalf  of 
the  party  making  them,  rests  In  the  sound 
Judicial  discretion  of  the  court  O'Connor  v. 
RaUway  Co.,  27  Minn.  173,  6  N.  W.  481; 
State  V.  Ah  Lol,  6  Nev.  82;  1  Greenl.  Ev.  f 
108.  In  1  Tayl.  Ev.  §|  525,  626,  it  is  stated 
that  "in  all  these  cases,  the  principal  points 
of  attention  are,  whether  the  circumstances 
and  declarations  offered  In  proof  were  so 
connected  vrith  the  main  fact  under  consid- 
eration, as  to  Illustrate  Its  character,  to  fut^ 
tlier  Its  object,  or  to  form,  in  conjunction 
with  It,  one  continuous  transaction.  It  was, 
at  one  time,  thought  necessary  that  they 
sliould  be  contemporaneous  with  It,  but  this 
doctrine  has  of  late  years  been  rejected,  and 
it  seems  now  to'  be  decided  that  although 
concurrence  of  time  must  always  be  consid- 
ered as  material  evidence  to  show  the  con- 
nection. It  Is  by  no  means  essential.  •  •  •" 
In  Insurance  Co.  v.  Mosley,  8  Wall.  397, 
which  was  an  action  on  an  accident  Insure 
ance  policy,  the  declarations  of  the  deceased 
as  to  the  cause  of  the  Injury  from  which  be 
died,  made  shortly  after  the  injury,  was  held 
competent  evidence,  and  a  part  of  the  res 
gestae.  The  court,  speaking  through  Mr. 
Justice  Swayne,  In  regard  to  certain  declara- 
tions- being  part  of  tbe  res  gestae,  says:  "To 
bring  such  declarations  within  this  principle, 
generally,  they  must  be  contemporaneous 
with  the  main  fftct  to  which  they  relate,  but 
this  rule  is  by  no  means  of  universal  applica- 
tion,"—and  quotes  with  approval  from  Raw- 
«on  T.  Haigh,  2  Bing.  09,  as  foUows:    "It  Is 


impossible  to  tie  down  to  ti 
as  to  such  declarations.  We 
from  all  the  circumstances  of  t 
need  not  go  to  the  length  of  e 
declaration  made  a  month  al 
would,  of  Itself,  be  admissible; 
tbe  present  case,  there  are  cc 
cumstances,  It  may,  even  at  thi 
s  part  of  tiie  whole  rea  gestae 
to  the  doctrine  applicable  to  the 
such  declarations,  the  court 
tendency  of  recent  adjudication 
rather  than  to  narrow,  the  scoi 
trtae."  "Rlghay  guarded  In  It 
there  is  no  principle  in  the  la-t 
more  safe  In  Its  results.  There  ! 
rests  on  a  more  solid  basis  of  r( 
thorlty."  In  Board  v.  Keenan 
Justice  McKee,  In  delivering  the 
court,  said:  "Wharton  defines 
those  circumstances  which  are  tl 
incidents  of  a  particular  litigate 
incidents  may  be  separated  froi 
a  lapse  of  time  more  or  less 
They  may  consist  of  speeches  of 
cerned,  whether  participant  c 
they  may  comprise  things  lef 
well  as  things  done.  Their  sol 
Ing  feature  is  that  they  should 
Incidents  of  tbe  litigated  act; 
this  sense,  that  they  are  part 
diate  preparations  for,  or  emana 
act,  and  are  not  produced  by  t 
policy  of  the  actors."  In  Peop 
35  Cal.  49,  It  is  held  that  "decla 
a  part  of  the  res  gestae,  are  nc 
be  precisely  concurrent  In  point 
the  principal  fact  If  they  sprl 
principal  transaction,  if  they  te 
it,  are  voluntary  and  spontane 
made  at  a  time  so  near  it  as  to 
idea  of  deliberate  design,  then 
be  regarded  as  contemporaneou 
slble."  See,  also.  State  v.  Hon 
N.  W.  905;  Augusta  Factory  i 
Amer.  Rep.  838;  Insurance  Co. 
8  Pick.  66;  State  v.  Jones,  (Io\i 
911;  State  v.  Ah  Ix)I.  5  Nev. 
Bank,  16  Amer.  Dec.  664.  In  1 
ler,  7  Hurl.  &  N.  786,  it  was  bt 
for  the  plaintiff,  for  the  purpoi 
upon  whose  credit  goods  sued  t 
to  Introduce  in  evidence  a  c 
written  by  plaintiff  to  his  agei 
him  to  inquire,  as  to  the  final 
of- tbe  defendant,  of  a  person 
person  receiving  the  goods  had 
for  that  puriKMe.  Tbe  plaint 
said  letter  that  the  defendant 
chaser  of  said  goods.  And  It 
held  that  the  jury  might  look 
letter,  and  although,  in  itself.  It 
dence  of  the  truth  of  the  fai 
might  be  considered  as  corrobon 
tiff's  version  of  the  transactioi 
Ev.  (Redfleld's  Ed.)  !  108a. 
Law  Dictionary,  (Ed.  1888.)  un 
of  res  gestae,  the  following  stat( 
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"In  the  Culted  States  the  tendency  Is  to  ex- 
tend, rather  than  narrow,  the  scope  of  the 
doctrine  of  res  gestaa  Although,  generally, 
the  declarations  most  be  contemporaneous 
with  the  event  sought  to  be  proved,  yet, 
where  there  are  connecting  circumstances, 
they  may,  even  when  made  some  time  after- 
wards, form  a  part  of  the  res  gestae.  In- 
surance Co.  ▼.  Mosley,  8  Wall.  397;  Railroad 
Co.  ▼.  Coyle,  55  Pa.  St  402;  Harriman  v. 
Stowe,  57  Mo.  93;  Brownell  v.  Railroad  Co., 
47  Mo.  239;  Com.  ▼.  Eastman,  1  Cusb.  189. 
And,  in  England,  the  decision  of  Cockbnrn, 
C.  J.,  in  Bedlngfleld's  Case,  14  Ooz,  Crim. 
Cas.  341,  Is  directly  contrary,  holding  that 
the  declarations  must  be  contemporaneous 
with  the  event,  to  be  admissible.  This  deci- 
sion has  been  vigorously  opposed  by  Mr. 
Taylor  and  others.  See  14  Amer.  Law  Rev. 
817;  15  Amer.  Law  Rev.  1,  71;  Field  v. 
State,  34  Amer.  Rep.  479."  From  a  review 
of  the  authorities,  I  thinly  the  decided  weight 
is  that  time  is  not  necessarily  a  controlling 
element  or  principle  In  the  matter  of  res  ges- 
tae, and  that  declarations  made,  under  cir- 
cumstances to  warrant  the  court  in  presuming 
that  they  grew  out  of  the  litigated  issue,  and 
illustrate  the  true  character  of  the  transac- 
tion, and  were  dependent  upon  It,  were  not 
designedly  made,  or  devised  for  a  self-serving 
purpose,  are  evidentiary  facts,  and  are  not 
within  the  general  rule  applicable  to  hearsay 
testimony.  Such  declarations  are  admissible, 
although  not  made  at  the  exact  time  of  the 
occurrence  of  the  principal  fact  in  issue.  I 
think  the  evidence  referred  to  comes  within 
the  rule  laid  down  in  many  of  the  authorities 
above  dted.  The  declaration  or  communica- 
tion was  not  a  narrative  of  past  events,  or 
of  the  contract  of  sale.  It  was  an  inquiry, 
which  any  prudent  business  man  would  nat- 
urally make,  before  he  would  feel  safe  in 
ordering  upwards  of  $6,000  worth  of  ma- 
chinery for  a  customer  whose  financial  con- 
dition was  not  known  to  him.  He  would 
very  naturally  want  to  know  the  ability  of 
the  purchaser  to  pay.  It  Is  true  the  order 
for  the  ditchers  had  been  given  and  received 
some  two  hours  before  the  Inquiry  under  con- 
sideration was  made,  but  it  was  made  before 
the  ditchers  were  ordered,  and,  as  I  view  It, 
was  made  in  the  midst  of  the  transaction,  and 
before  all  the  conditions  were  performed 
which  were  required  to  be  performed,  before 
the  contract  became  binding  upon  either  party. 
It  was  a  pertinent  inquiry,  and  I  think  it  one 
of  the  reasonable  emanations  arising  out  of 
the  contract  of  purchase,  and  dependent  u];>- 
on  it,  that  it  was  not  deliberately  devised  or 
contrived  by  the  parties,  for  a  self-serving 
purpose,  that  it  was  spontaneously,  and  not 
designedly,  made,  and  tends  to  explain  to 
whom  the  credit  was  given.  Its  truth  or 
JUslty  was  for  the  Jury.  The  question  liti- 
gated was,  whether  the  ditchers  were  sold  to 
Bradbury  &  Bray,  and  on  their  credit  Bray 
testified  that  they  were  sold  to  Jessop,  and 
be  alone  became  liable  for  the  payment  of 
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the  purchase  price,  while  Sherman  M.  Coffin 
testified  that  they  were  sold  to  Bradbury  & 
Bray,  and  on  their  credit  I  think  the  testi- 
mony under  consideration  tends  to  show  to 
whom  the  credit  was  given,  and  was  prop- 
erly admitted. 

Error  Is  alleged  because  the  conrt  held 
that,  under  the  evidence,  no  partnership,  for 
the  sale  of  said  machines,  existed  between 
Stearns  and  Sherman  M.  Coffin.    Appellants 
andertook  to  show  that  there  was  a  partner- 
ship between  Stearns  and  Coffin,  In  the  sale 
of  said  ditchers.    Steams  and  Coffin  both  teft- 
tify  that  no  such  partnership  existed,  and 
there  Is  not  a  scintilla  of  evidence  tending  to 
show  a  partnership.    That  being  true.  It  was 
not  prejudicial  error  for  the  court  to  so  h(dd. 
The  fourth  error  assigned  is  that  the  court 
erred  in  admitting  the  testimony  of  Sherman 
M.   Coffin,   In  explanation  of  the  sense  in 
which  he  used  the  word  "guaranty"  in  his 
letter  of  May  24,   1890,   to  John  M.   Bray. 
.  The  letter  was  Introduced  as  an  admission 
I  of  said  respondent,  to  show  that,  at  the  time 
I  of  writing  it,  he  amaidered  Bradbury  &  Bray 
j  as  guarantors,  and  not  as  original  purchasers. 
Under  this  contention,  appellants  cite  several 
anthcNrltles  upon  the  proposition  that,  when 
the  language  of  a  written  contract  is  neither 
ambiguous  nor  technical,  parol  evidence  is 
not  received  to  explain  it    These  authorities 
are  not  in  point,  for  the  reason  that  said  let- 
ter is  not  a  written  contract,  nor  a  part  at 
one.   I  understand  the  rule  to  be  that,  when 
a  writing  is  introduced  as  an  admission,  and 
not  as  a  part  of  the  contract  between  the 
parties,  it  is  always  permissible  for  the  party 
who  wrote  it,  and  against  whom  It  was  In- 
troduced, to  explain  the  meaning  that  he  in- 
tended  to  convey.    The  rule  applicable   to 
oral  admissions  is  the  proper  one  to  be  ap- 
plied to  the  evidence  under  consideration. 
Duncan    v.    Matney,   77    Amer.   Dec.   675; 
,  Smith  V.  Crego,  54  Hun,  22,  7  N.  Y.  Supp.  86; 
I  Bingham  v.  Bernard,  (Minn.)  30  N.  W.  404; 
j  Auzerais  v.  Naglee,  (Cal.)  15  Pac.  371;  Browne, 
!  Parol  Ev.  §  6;    Morris  v.   Railroad  Co.,  21 
i  Minn.  91;   Burke  ▼.  Ray,  (Minn.)  41  N.  W. 
I  240. 

;  The  fifth  error  assigned  is  the  refusal  of  the 
I  court  to  strike  out  that  portion  of  Sherman 
M.  Coffin's  testimony  in  explanation  of  the 
I  word  "guaranty,"  to  wit:  "We  have  dozens 
of  entries  in  our  books,  at  this  time,  which 
could  show  that  fact"  We  cannot  consider 
this  objection,  for  the  reason  that  no  excep- 
tion appears  to  have  been  saved  In  the  court 
below.  * 

The  sixth  error  assigned  is  that  the  court 
erred  In  permitting  Charles  Stewart,  a  wit- 
ness on  behalf  of  plaintiff,  to  testify  as  fol- 
lows: "I  rode  lip  to  Bray,  who  was  out  on 
the  ditch,  where  Jessop's  contract  was.  I 
rode  up  to  Bray,  and  think  be  wasn't  using 
very  good  language  towards  Jessop,  because 
Jessop  was  getting  behind.  He  says,  'I  am 
in  the  soup  with  Coffin  Bros,  for  those  dawn- 
ed ditchers.'  "    Appellants  contend,  (l)(3toiliP 
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If  this  evidence  was  Introduced  for  the  pur- 
pose of  establishing  plaintiffs'  case,  as  an  ad- 
mission of  the  contract  sued  on,  It  should 
have  been  introduced  as  a  part  of  the  testi- 
mony In  chief,  and  not  In  rebuttal;  (2)  if  it 
was  introduced  to  Impeach  Bray,  it  was  er- 
ror to  admit  it,  for  the  reason  that  Bray's  at- 
tention was  not  called  to  it  when  he  was  on 
the  witness  stand.  The  first  objection  does 
not  appear  to  have  been  taken  in  the  court 
below,  and  cannot  be  considered  for  that  rea- 
son. The  second  is  not  well  tali.en,  for  the 
reason  that  statements  and  admissions,  made 
by  a  party  to  a  suit,  may  be  proved  without 
first  calling  the  party's  attention  to  them. 
The  rule  that  the  attention  of  the  witness 
must  I>e  called  to  the  statement  made,  and 
the  time  and  place  of  maUnK  the  same,  in 
order  to  lay  the  proper  foundation  for  im- 
peachment, does  not  apply  to  this  case.  1 
Thomp.  Trials,  i  497;  Collins  ▼.  Mack,  31 
Ark.  685,  fS&i;  Lucas  v.  Fllnn,  S5  Iowa,  9. 

After  a  careful  review  of  all  the  evidence, 
I  find  a  substantial  conflict  on  the  material 
issues,  and,  where  the  material  Issues  are 
submitted  to  the  Jury,  on  Instructions  of  the 
court  not  excepted  to  by  appellants,  the  ver- 
dict of  the  Jury  will  not  be  disturbed  by  the 
appellate  court;  nor  will  the  order  overrul- 
ing a  motion  for  a  new  trial  be  reversed,  on 
the  ground  of  insufiSclency  of  the  evidence 
to  justify  the  verdict,  when  there  is  a  sub- 
stantial conflict  in  the  evidence.  Ainslie  t. 
Printing  Co.,  1  Idaho,  641;  Du  Brutz  v.  Jes- 
sup,  54  Cal.  118;  Campe  v.  Meierdtacks,  87 
CaL  290,  26  Pac  410;  Lynch  v.  Weiby.  87 
GaL  441,  25  Pac.  684;  Garrard  v.  White, 
(Ey.)  14  S.  W.  966;  Ketcham  t.  Barbour, 
(Ind.  Sup.)  26  N.  E.  127. 

I  find  no  reversible  error  in  the  record. 
The  Judgment  of  the  court  below  is  afBrmed, 
with  costs  of  this  appeal  in  favor  of  re- 
spondents. 

HUSTON,  0.  J.,  took  no  part  in  the  hear- 
ing or  decision  of  this  case. 

MORGAN,  1.  I  concur  in  the  alfirmance 
of  the  Judgment,  but  disagree  with  the  opin- 
ion In  regard  to  the  admission  of  the  tele- 
phone message  of  Sherman  Coffin  to  his  part- 
ner Frank  Coffin,  which  was  as  follows:  "I 
asked  him  (Frank  Coffin)  if  Bradbury  &  Bray 
were  good  for  five  ditchers,  at  eleven  hun- 
dred dollars  each,  or  for  fifty  five  hundred 
dollars."  This  was  1%  hours  after  his  con- 
versation with  Bray,  and  after  he  bad  driven 
home,  a  distance  of  nine  miles.  It  is  pre- 
cisely like  a  private  conversation  between 
the  partners,  at  home,  to  determine  whether 
it  would  be  safe,  as  a  business  venture,  to 
order  the  ditchers.  I  do  not  think  it  a  part 
of  the  res  gestae^  and  think  it  should  have 
been  excluded.  I  do  not  deem  it  necessary, 
now,  to  give  the  reasons  for  my  opinion.  It 
Is  evident,  however,  that  it  could  have  had 
no  weight  with  the  Jury.  It  was  an  inquiry 
that  would  be  equally  as  applicable  if  Sher- 


man Coffin  considered  Bradboty  k  Bn; 
guarantors,  or  purchasers,  or  If  he  expecA 
to  get  their  names  as  sureties  on  a  note  se- 
ed by  Jessop.  It  proved  nothing,  and  t«{»: 
to  prove  nothing,  and  therefore  was  not  pf,- 
udiclal  error. 


ELLISON  et  al.  v.  BARKEB  et  iL 
(Sapreine  Court  of  IXontona.    Feb.  1%  ISH 

SaIS— FBAUOUI.BNT  RBPKBSBNTATIOXS— EtISD^ 

A  verdict  tliat  a  sale  was  sot  ainjf 
by  fraudulent  representations  as  to  tkc  yc 
chaser's  finauciai  condition  is  gaffomi  " 
evidence  that  at  the  time  of  audi  RimaS' 
tiona  and  sale,  the  seller,  after  foil  eaamxA 
and  with  full  liDowledge  of  the  boyer'i  iai:-:^ 
condition,  compromised  his  claims  agiiii!;  > 
buyer  at  60  cents  on  the  dollar,  aad  agmc '. 
extend  future  credit. 

Appeal    from    district    court,    Lnri)  t^ 
Clarke  county;  Horace  R.  Budc.  JTnd^      j 

Action  by  William  P.   Ellison  and  «la 
against  James  W.  Barker  and  othcn.  M'  i 
ment  for  defendants.    PlaintifCB  appeiL  i:-  { 
firmed. 

Thomas  J.  Walsh,  for  appdlantt.  A.  (  | 
Barbour,  for  respondents. 

PEMBEKTON,  a  J.   This  Is  an  actka:: ' 
the  recovery  of  the  possession  of  jeKi. 
property,  and  for  damages  for  the  Lk» 
wrongful  detention  thereof.    The  c«ii>;'-^ ' 
alleges  "that  on  the  3d  day  of  iuioatj,  -'  ■ , 
at  the  city  of  Philadelpliia,  state  o(  P--^ 
sylvania,  the  defendant  James  W.  Bia2 
for  the  purpose  of  inducing  plaintilfi  m  *-  j 
him  certain  goods,  represented  to  the  pii:  ] 
tiffs  tliat  he  was  worth   the  sum  of  i^' 
over  and  above  all  debts  and  Uahilitio.  c-  i 
that  he  was  indebted  for  borrowed  d.i- 
in  the  sum  of  $1,300  only,  and  that  liii  - 
liabilities  amounted  to  but  $3,400,  isd-' 
12,100  due  for  merchandise;  that  thf  ;-^ 
tiffs  were  thereby  Induced  and  did  $^  - 
deliver  to  the  defendant  James  W.  Bj:^ 
goods,  wares,  and  merchandise  of  tlie  ^ 
of  one  thousand  dollars;  that  said  !«;<»- 
tations  were  false,  and  tJie  said  d^--^' 
James  W.   Barker   was   not   worth  *•  ^■ 
time  seven  thousand  eight  hnndred  c  ^' 
over  and  alwve  all  his  debts  and  ^'.•--  ° 
or  any  other  sum  whatever,  but  at  ttil  - 
was  insolvent,  and  bad  not  suffidee:  " 
erty  with  which  to  pay  bis  debts,  «c-   ' 
facts  were  then  known  by  the  said  ^-'' 
ant  to  I>e  so;  tliat  at  the  times  said :  *; 
sentations  wore  made  the   aald  Jas^ ' 
Barker  was  Indebted  to  the  First  Xi'^ 
Bank  of  Helena,  as  platntHTs  are  ^'^\ 
by  the  officers  of  said  bank,  in  the  s£  'I 
^134.43    and    aocraed    latereBt-tffrr*! 
money;  that  he  was  then  Indebted  ^  j 
E.  H.  Beynolds,  as  plalntlfite  are  i&*-'^ 
by  said  Reynolds,  in  the  sam  of  P^  J 
more,  for  borrowed  money,  and  tint  brj 
then  Indebted  to  the  Thomas  Cmse  Si'j 
Bank  in  the   sum    of    $180.    for  tMC* 
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money,— all  of  which  indebtedness  the  Bald 
Jamea  Barker  then  well  knew;"  that  defend- 
ant Barker  afterwards  tranafwred  a  certain 
pui-t  of  said  goods,  of  the  alleged  value  of 
^565,  (which  are  described  in  the  complaint,) 
to  defendant  Davidson;  that  plaintiffs  have 
demanded  of  said  Davidson  the  possession 
of  said  goods;  that  he  refused  to  deliver 
the  same,  and  now  unlawfully  and  wrong- 
fully withholds  and  detains  the  same. 
Plaintiffs  ask  judgment  for  the  possession 
of  the  goods,  or  their  value,  and  $500  dam- 
ages for  the  detention  thereof.  Defendant 
Barker  does  not  answer,  the  cause  having 
been  dismissed  as  to  him.  Defmdant  David- 
son's answer  denies  all  the  material  allega- 
tions of  the  complaint,  and  alleges  affirma- 
tively as  follows:  "First  Upon  information 
md  belief,  defendant  alleges  that  the  goods, 
Evares,  and  merchandise  sold  and  delivered 
ij  plaintiffs  to  defendant  James  W.  Barker, 
la  set  forth  in  plalntifTs'  complaint  herein, 
^ere  sold  to  said  Barker  in  pursuance  and 
n  accordance  with  a  certain  agreement  of 
lettlement  made  and  entered  Into  by  and 
>etween  said  plaintiffs  and  said  James  W. 
barker  on  the  2d  day  of  January,  1891.  8ec- 
>nd.  That,  upon  the  2d  day  of  January,  1891, 
be  said  James  W.  Barker  was  Indebted  to 
>lalntiffs  in  the  sum  of  forty-five  hundred 
nd  seventy -five  and  99/100  dollars;  that  ac- 
ording  to  the  terms  of  said  agreement  the 
aid  defendant  James  W.  Barkef  was  to 
ay  the  said  plaintiffs,  in  cash,  the  sum  of 
wenty-seven  hundred  and  twenty-eight  dol- 
irs,  and  the  remaining  sum  of  eighteen  hun- 
red  forty-sevea  and  99/100  dollars  in  five 
romissory  notes,  four  of  which  said  prom- 
isory  notes  were  to  be  for  the  sum  of  three 
undred  fifty  dollars  each,  and  the  fourth 
r  said  prondssory  notes  was  to  be  for  the 
im  of  four  hundred  forty-seven  and  99/100 
allars;  and  that  the  plaintiffs  thereapon 
preed  to  sell,  and  did  sell,  to  said  Barker, 
pon  said  agreement,  goods,  wares,  and  mer- 
landlae  of  the  value  of  one  thousand  six- 
en  and  81/100  dollars,  the  said  goods  in- 
uding  the  goods,  wares,  and  merchandise 
entioned  in  plaintiffs'  complaint  herein. 
tiird.  That  the  said  Barker,  in  pursuance 
'  tbe  terms  of  said  agreement,  did  on  or 

)out  the day  of  February,  A.  D.  1891, 

Ly  to  the  said  plaintiffs  the  sum  of  twenty- 
ven  hundred  twenty-eight  dollars  in  cash. 
Id  on  the  2d  day  of  January,  1891,  did 
nke,  execute,  and  deliver  to  the  said  plaln- 
fs  the  fbur  promissory  notes  as  herein- 
love    mentioned  and   described;  and   that 

porsuance  of  said  agreement  the  said 
a.intlfCs  did  ship  and  deliver  said  goods, 
ires,    and  merchandise  to  the  said  James 

Barker.  Fourth.  And  defendant  alleges, 
on  Information  and  belief,  that  said  goods 
d  merchandise  were  sold  and  delivered  In 
rstiAnce  of  said  agreement,  and  In  consld- 
ttlon  thereof,  and  not  upon  any  representa- 
ns  or  statements  made  by  the  said  James 

Barker  upon  the  Sd  day    of    January, 


1891,  or  at  any  other  time  or  place,  or  upon 
any  other  statement"  The  affirmative  ma^ 
ter  of  this  answer  ia  denied  by  replication. 
The  case  was  tried  by  the  court  with  a  jury, 
and  resulted  in  a  verdict  and  judgment  for 
the  defendant  PlaintHts  move  for  a  new 
trial,  wlilch  was  denied.  Ftom  the  judg- 
ment and  order  denying  a  new  trial  this  ap- 
peal is  prosecuted.  It  will  be  observed  that 
the  plalntUfs  raise  two  issues:  (1)  Did 
Barker,  by  making  said  alleged  false  state- 
ment, induce  the  plaintiffs  to  sell  him  the 
goods  Involved  in  this  omtroversy?  (2) 
Were  said  goods  sold  by  ptalntlffs  to  said 
Barker  under  and  In  accordance  with  the 
agreement  of  compromise  set  up  in  the  an- 
swer? 

The  appellant's  principal  contention  In 
this  court  is  that  the  v»dict  of  the  jury  In 
the  court  l>eloW  is  not  supported  by  the  evi- 
dence. The  statement  made  by  Barker  as 
to  his  financial  condition,  and  alleged  to  be 
false,  is  In  writing,  dated  January  S,  1891, 
and  signed  by  himself,  and  is  in  evidence  in 
the  case,  and  Is  substantially  as  alleged  in 
the  complaint  B.  B.  Ellison,  one  of  the 
plalntlth,  testifies  that  he  sold  the  goods  to 
Barker  on  the  faith  of  said  statement,  be- 
lieving it  to  be  a  correct  statement  of  bis 
financial  condition,  and  that  he  would  not 
have  so  sold  the  goods  to  him  without  said 
statement  having  been  given.  His  evidence 
supports  the  material  allegations  of  the  com- 
plaint Samuel  W.  Lambeth,  who  swears 
that  he  has  been  for  80  years  an  assistant 
in  the  collection  and  credit  department  of 
the  plaintiffs'  firm,  testifies  tliat  he  was  pres- 
ent when  Barker  made  and  signed  the  said 
statement,  and  his  evidence  is  substantially 
to  the  same  effect  as  R.  B.  Ellison's.  These 
are  the  only  witnesses  on  the  part  of  plain- 
tiffs to  the  facts  attending  the  sale  of  the 
goods.  Barker  testifies  that  the  goods  in 
controversy  were  ord»ed  by  him  in  October 
or  Novembo*,  1890,  of  John  W.  Moore,  a 
salesman  of  the  plaintiffs'  firm;  that  at  that 
time  he  ordered  of  said  Moore  |2,000  worth 
of  goods;  that  he  did  not  purcliaae  them  in 
fact  in  January,  1891,  the  date  of  said  finan- 
cial statement;  that  at  the  last  date  he 
changed  the  order  he  had  given  Moore  in 
October  or  November,  1890,  by  cutting  It 
down  to  the  amount  of  |1,000,  the  amotint 
mentioned  In  the  complaint;  that  he  did 
not  purchase  the  goods  In  contibver^  tin- 
der and  by  virtue  of  the  financial  statement 
made  by  him;  that  wben  be  made  said  state- 
ment he  was  in  Philadelpbia,  without  his 
boojcs,  or  any  data  from  which  he  could 
make  a  correct  statement;  that  he  told  ttie 
plaintiffs  he  could  not  make  a  correct  state- 
ment; that  they  Insisted  that  he  make  It  aa 
best  he  could,  that  no  trouble  would  ever 
come  of  it,  that  it  was  the  custom  of  the 
firm;  that  prior  to  his  making  tlie  statement 
he  had  made  a  contract  or  agreement  with 
plaintiffs  by  which  he  had  compromised  his 
Indebtedness  then  existing  to  tkem   at   BO  C 
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cents  on  the  dollar,  and  for  futtire  credit; 
that  the  purchase  of  the  goods  in  controversy 
was  completed  as  a  result  of  said  com- 
promise; that  this  compromise  agreement 
was  made  on  the  2d  day  of  January,  1891; 
that,  In  pursuance  and  in  accordance  with 
the  terms  thereof,  he  paid  plaintiffs  $2,728 
cash,  executed  and  delivered  to  them  his 
four  promissory  notes,  and  delivered  to  them 
125,000  in  shares  of  mining  stock  as  sectirity 
for  said  notes,  and  for  future  credit  for 
goods;  that  said  goods  were  sold  and  deliv- 
ered under  and  in  pursuance  of  said  com- 
promise, and  not  on  account  of  said  financial 
statement;  that  said  plaintiffs  well  knew  his 
financial  condition  on  the  2d  day  of  January, 
1801,  the  date  of  said  statement,  and  prior 
thereto;  that  in  December,  1890,  Lambeth, 
witness  for  plaintiffs,  the  credit  man  of  the 
plaintiff  firm,  came  to  Helena  to  examine, 
and  did  examine,  his  financial  condition; 
that  Lambeth  took  an  inventory  or  account 
of  his  stock  In  Helena;  that  the  compromise 
above  mentioned  was  entered  into  verbally 
with  said  Lambeth,  for  said  plaintiffs,  at 
that  time;  that  in  accordance  therewith 
he  went  to  Canada  to  raise  the  necessary 
money  to  carry  out  said  compromise  on  his 
part;  that  Lambeth  was  with  him  in  Can- 
ada; that  from  Canada  th^  went  to  Phila- 
delphia, where  said  compromise  agreement 
was  reduced  to  writing,  and  signed  by  plain- 
tiffs and  Barker;  that  said  contract  is  in 
evidence  in  this  case;  that  the  sale  and  de- 
livery of  the  goods  in  controvwsy  was  the 
result  of  said  compromise,  and  was  not  in- 
duced, and  did  not  In  any  way  result  from, 
said  financial  statement  mentioned  in  the 
complaint;  that  plaintiffs  have  nevo*  return- 
ed or  offered  to  return  the  money  paid,  and 
the  notes  and  mining  stock,  or  any  part 
tboreof,  delivered  by  Barker,  in  pursuance 
of  said  compromise.  The  evidence  in  re- 
lation to  this  compromise  is  not  disputed. 
That  Lambeth  was  in  Helena  in  Decemt>^, 
1890,  and  examined  the  financial  condition  of 
Barker  for  plaintiffs,  is  not  questioned.  It 
being  tmdlBpnted  that  plaintiffs,  after  a  full 
examination  of  Barker's  condition,  and  with 
full  knowledge  thereof,  in  writing,  com- 
promised their  claim  against  Barker  at  60 
cents  on  the  dollar,  and  agreed  to  extend 
fature  credit  on  the  2d  day  of  January,  1891, 
how  can  they  now  consistently  say  that  they 
relied  on  his  statement  of  his  financial  con- 
dition made  at  the  same  time,  as  they  say, 
and  were  induced  thneby  to  part  with  the 
goods  in  controversy?  Lambeth,  the  credit 
man  of  the  firm,  knew  Barker  was  in- 
solvent The  very  contract  of  compromise 
signed  by  the  plaintiffs  is  a  showing  that 
Barker  was  Insolvent  at  the  date  thereof. 
Do  these  circumstances  and  proofs  not  tend 
to  show  that  plaintiffs  did  not  rely  upon 
the  financial  statement  made  by  Barker  as 
a  controlling  Inducement  to  part  with  their 
goods?  Do  these  facts  and  circumstances, 
taken  in  connection  with  Barker's  evidence. 


not  tend  to  show  that  the  plalntiirg  ddjr? 
ed  and  parted  with  tbelr  goods  nnda  u^ ; 
accordance  with  the  terms  of  tlie  niir-: 
agreement  of  compromise  and  tat  ftr..- 
credit  in  evidence  in  this  case?  Itamtb^ 
facts  and  circumstances,  were  not  tbe  .t- 
authorizpd  to  believe  and  find  tliat  Qie  pc; 
were  not  obtained  by  f^ud,  as  alle^Ki : 
the  complaint,  but  that  th^  were  delirc?-: 
under  the  terms  of  tbe  comptondse  benM 
plaintiffs  and  Barker?  We  tUnlc  Kl  i- 
are  therefore  of  the  orinion  that  ut  e:^ 
tention  of  appellants  that  the  verdict  li  i- 
Jury  is  not  supported  by  the  erideote  is  ~ 
tenable. 

The  appellants  assign  other  ema  ts ' 
the  InstructionB  of  tbe  court,  and  \>s  i' 
'viasion  of  certain  evidence.  We  liiTe  a 
amined  the  instructions,  and  thlii  ^ 
clearly  and  fairly  declared  the  bv  fS^c 
ing  the  case.  We  think  there  w*«  no  s' 
in  admitting  the  evidence  complalntd  ■ 
We  are  of  opinion  that  the  holdiii;  3  f 
gard  to  the  sufficiency  of  the  endaa 
support  the  vordict  Is  decisive  of  till!  v^fi- 
The  order  and  Judgment  appealed  &»p 
affirmed. 

HARWOOD,  J.,  concurs. 


LBGM3AT  v.  USOOAT  et  iL 
(Supreme  Court  of  Montana.    Fetn  12.  '-i- 
SsTTiNO  Aside  Convbtakob  —  Fbafd  m  ■ 

LCSION  OF  ATTOKITBT   IN   FaOT   AJCD  PCBEl* 

A  conveyance  by  plaintiff  to  liei  l^' 
in-law,  J.,  through  her  brother-in-iav,  B.  ''■ 
was  appointed  her  attorney  in  &et  tt  t!»<^- 
geation  of  J.,  will  be  set  aaide  for  fm- " 
collusion,  they  having,  with  full  bio*!*' 
grossly  misrepresented  to  her  the  ntu  a  ■ 
land  and  the  state  of  its  titie,  she  be^  - 
norant  of  the  facts  and  tnistiiig  tlieii.  ik  '■ 
sale  being  for  a  small  fraetioii,  oik7<  ^ 
value  of  the  land. 

Appeal   from   district    court,  Sirs  ^' 
county;  John  J.  McHatton,  Judge. 

Action  by  Ruth  F.  Leggat  against  i^ 
Leggat  and  Roderick  D.  L«ggat  VKf 
plaintiff.    Defendants  appeaL    ASs»'- 

Forbis    &    Forbis,    tar    appetlaao.  '' 
ScaUon,  for  respondent 

HARWOOD,  J.     Thxoocrb  this  acttJtt- 
tiff  sought  and  obtained  a  decree  a^-  '' 
the    sale,    and    canceling:    the   e»^- 
whereby  defendant  John  A.  Leggat  >'V 
and  hdd  title  to  one-third  Interest  tc  - 
Olory  mining  claim,  situate  near  B'-t^e- 
In  Silver  Bow  county,  Mont,  with  p^'^  J 
for  the  restoration  of  said  propertr  » r  ' 
tiff,  together  with  the  rents  and  f^'~''  ' 
tained  therefrom  by  said  def aidant  v^  j 
held  the  title  thereto.     Tbe  annnlledsi.' 
conveyance  were  made  by  def endaa:  £»' ' ' 
D.   Leggat  acting  as  attorney  in  t^    ! 
plaintm.    The  grounds  tor  each  i^tc  "  ^ 


Moot.) 


LEGQAT  e.  J^GOAT, 


726 


leged  In  the  complaint,  and  affirmed  by  the 
decree,  were  false  and  fraudulent  representa- 
tions and  concealments  by  defendants,  acting 
In  collusion,  concerning  the  value,  and  con- 
ditions affecting  the  value,  of  said  property, 
whereby  they  betrayed  the  trust  and  confi- 
dence which  plaintiff  had  been  led  to  repose 
in  them,  and  Induced  plaintiff  to  accept  a 
grossly  Inadequate  price  for  said  property. 
From  the  decree,  and  the  order  of  the  court 
overruling  defendants'  motion  for  new  trial, 
this  appeal  is  prosecuted. 

Appellants  assign  In  their  brief,  and  urge 
in  argument,  two  propositions  on  which  they 
insist  the  Judgment  is  not  supported  by  the 
evidence,  and  for  which  reasons  It  should  be 
reversed;  First,  because  the  alleged  fraud 
is  not  proved  as  charged  In  the  complaint; 
secondly,  because  the  proof  shows  that  plain- 
tiff acquiesced  in,  approved,  and  ratified  said 
sole  and  purchase,  and  received  the  price 
paid  with  full  knowledge  of  all  the  facts  in 
relation  to  said  property  on  which  she  now 
predicates  fraud,  and  seeks  to  avoid  the 
transaction.  The  pleadings  and  proof  must 
therefore  be  reviewed  from  the  standpoint  of 
these  assignments. 

During  the  times  mentioned  In  these  pro- 
ceedings, plaintiff  resided  in  the  state  of 
Missouri,  while  defendants,  her  brothers-in- 
law,  resided  at  Butte  city,  state  of  Montana, 
very  near  the  location  of  the  property  In 
4iuestlon.  Plaintiff  sets  forth  In  her  com- 
plaint that  on  the  5tb  of  May,  1888,  and  for 
two  years  prior  thereto,  she  was  seised  In  fee 
und  possessed  of  an  undivided  one-third  in- 
terest in  and  to  a  certain  quartz  lode  mining 
claim,  known  as  "Old  Glory  Mining  Loca- 
tion," situate  In  said  connty,  etc.,  giving  par- 
ticular description  thereof.  That  on  Decem- 
ber 15,  1887,  by  power  of  attorney  executed 
and  delivered,  she  appointed  and  empowered 
defendant  Roderick  D.  Leggat  as  her  attor- 
oey  in  fact  to  manage  and  sell  certain  of  her 
real  estate  situate  in  Silver  Bow  county, 
Mont,  and  particularly  her  Interest  in  said 
Old  Glory  mining  claim,  which  power  was 
accepted  by  Roderick  D.,  and  continued  In 
force  until  revoked,  in  1^8.  That  such  ap- 
pointment was  made  because  so  advised  by 
defendant  John  A.,  who,  through  his  corre- 
spondence with  plaintiff,  had  pretended  to 
act  as  her  friendly  and  confidential  adviser 
In  respect  to  her  property  and  affairs  in 
Montana,  and  particularly  her  interest  in 
said  lode  claim,  both  before  and  after  such 
appointment,  whose  statements  she  believed, 
and  whose  counsel  she  trusted  and  rdied 
upon,  and  because  of  her  trust  and  confi- 
dence in  both  defendants  as  brothers  of  her 
late  husband,  Alexander  J.  Leggat  That  on 
or  about  May  5,  1888,  Roderick  D.,  acting  as 
plaintiff's  said  attorney,  sold  and  conveyed 
plaintiff's  one-third  interest  in  said  Old  Glory 
mining  claim  to  defendant  John  A.  for  $1,- 
000,  a  greatly  inadequate  consideration,  for 
said  property  was  worth  at  least  five  times 
said  amount,  and  was  constantly  increasing 


in  valne.  That  about  the  23d  of  ApiU,  1888, 
a  short  time  prior  to  said  sale  to  John  A,  a 
small  portion  of  the  surface,  only,  of  said 
dalm,  without  conveying  any  rights  to  the 
mineral  therein,  was  sold  and  conveyed  to 
Adam  Farrady  for  $3,000,  of  which  plain- 
titTs  share  was  $1,500;  and  both  defendants 
were  parties  to  that  conveyance,  Roderick  D. 
signing  it  as  plaintiff's  attorney  in  fact. 
That  such  fact  was  concealed  from  plaintiff 
by  both  defendants,  and  plaintiff  discovered 
the  same  only  within  about  two  weeks  be- 
fore instituting  this  action.  That  none  of 
her  share  of  the  proceeds  of  said  sale  to  Far- 
rady was  accounted  for  or  paid  to  her;  that 
a  large  portion  of  the  town  of  Centervllle,  in 
Silver  Bow  county.  Mont,  is  built  on  said 
mining  claim,  and  all,  or  nearly  all,  of  the 
occupants  thereof  were  paying,  or  had  agreed 
to  pay,  ground  rent  to  the  owners  of  said 
dalm,  which  ground  rent  was  worth  several 
thousand  dollars  per  annum;  and  many  val- 
uable buildings  are  erected  on  said  claim, 
which,  as  plaintiff  Is  advised,  become  part 
of  said  property  belonging  to  the  owners 
thereof.  That  in  addition  to  the  value  of 
the  surface  ground,  the  vein  of  said  mining 
claim  is  of  considerable  value.  That  until  a 
few  weeks  prior  to  the  commencement  of 
this  action,  plaintiff  was  in  complete  igno- 
rance of  the  value  of  said  property.  Its  condi- 
tion and  title.  That  defendants  were  plain- 
tiff's only  source  of  information.  That  they, 
as  plaintiff  is  Informed  and  believes,  and 
therefore  alleges,  confederated  together  for 
the  purpose  of  concealing  from  plaintiff  the 
value  of  said  property,  and  misleading  her 
concerning  the  same,  and  thereby  to  fraud- 
ulentiy  Induce  plaintiff  to  accept  for  her  in- 
terest a  grossly  Inadequate  sum;  and  that 
pursuant  to  such  collusion  and  conspiracy, 
defendant  John  A.  several  times  wrote  to 
plaintiff  that  said  claim  was  the  source  of 
much  annoyance  and  expense,  was  Involved 
in  litigation,  and  the  titie  thereto  was  doubt- 
ful, and  that  he  was  compelled  to  devote 
much  time,  labor,  and  money  to  protect  the 
plaintiff's  Interest  therein;  and  that  defend- 
ant Roderick  D.  concealed  the  true  facts  in 
regard  to  said  property  from  plaintiff,  and 
gave  her  no  correct  information  thereof. 
That  such  statements  made  by  John  A.,  and 
each  and  all  of  them,  were  false,  and  known 
by  him  to  be  false,  except  the  statement  that 
he  pretended  to  manage  said  dalm;  for  in 
fact,  when  plaintiff's  Interest  in  said  prop- 
erty was  conveyed  to  John  A,  the  titie  to 
said  claim  was  good  and  uncontested,  and 
the  ground  rents  for  the  occupied  portions 
thereof  were  of  great  value,  as  aforesaid,  be- 
sides the  value  of  the  claim  Itself,  and  the 
value  of  said  property  was  constantiy  in- 
creasing, as  defendants  well  knew.  That 
such  sale  of  plaintiff's  Interest  was  made  by 
Roderick  D.  to  John  A.  without  the  knowl- 
edge or  consultation  of  plaintiff;  but  after- 
wards plaintiff  was  informed  of  such  sale  by 
letters  received  from  each  of  the  defendants. 
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wherein  they  stated  that  $1,000  was  all  that 
plaintiff's  interest  was  worth,  and  that  the 
title  thereto  was  doubtful  and  In  Utigatlon, 
or  threatened  with  litigation,  which  state- 
ments were  false,  as  both  defendants  well 
knew;  but  plaintitT  then  relied  upon  and  be- 
lieved said  statements,  and,  being  deceived 
Uiereby,  was  induced  to  accept  one  thousand 
lollars  for  said  property,  whereby  def«id- 
tnts  defrauded  plaintiff,  and  deprived  her  of 
many  thousands  of  dollars  of  value  in  said 
property.  That  plaintiff  only  discovered  such 
fraud  a  few  weeks  prior  to  the  commence- 
ment of  this  action.  That  she  then  tendered 
back  to  J<An  A.  the  sum  paid  for  her  Inter- 
est in  said  property,  with  interest  since  pay- 
ment, and  demanded  a  reconveyance  thereof 
to  her,  all  of  which  was  refused.  That  while 
defendant  John  A.  has  held  title  to  said  prop- 
erty he  has  received  rents  and  profits  thereof 
to  a  large  amount,  for  which  plaintiff  asks 
an  accounting  and  Judgment,  together  with 
a  decree  compelling  the  restoration  of  said 
property  to  her. 

Defendants  made  separate  answers  to  the 
complaint,  but  very  similar  in  substance. 
There  is  no  denial  of  the  transfer  of  said 
property  by  Roderick  D.,  acting  as  plain- 
tiff's attorney  in  fact,  to  John  A.,  for  $1,000 
consideration;  nor  denial  that  plalntUTs  in- 
terest in  said  property  was  worth  upwards 
of  five  times  that  sum;  nor  that  defendants 
were  unacquainted  with  Its  value,  or  the 
circumstances  which  enhanced  its  value.  As 
to  the  alleged  sale  of  a  small  portion  of  the 
surface  of  said  claim  to  Farrady,  it  Is  de-^ 
nied  that  the  proportion  of  the  proceeds  of 
that  sale  due  to  plaintiff's  Interest  amounted 
to  $1,500,  or  any  sum  greater  than  $1,000.  But 
defendants  specifically  deny  all  the  material 
allegations  of  the  complaint  charging  them 
with  false  representations  and  fraudulent 
concealments  in  reference  to  said  property; 
and  by  way  of  new  matter  of  defense.  In 
support  of  the  good  faith  of  the  transaction, 
defendants  allege  that  John  A.  Leggat  was 
in  fact  the  equitable  owner  of  said  interest 
during  all  the  time  the  legal  title*  thereof  was 
held  by  plaintiff  and  her  late  husband,  Alex- 
ander J.  Leggat;  that,  in  the  year  1882, 
John  A.  conveyed  the  legal  title  to  said  In- 
terest to  Alexander  J.  to  secure  a  loan  of 
$200  which  the  former  had  borrowed  from 
the  latter;  that  such  conveyance  was  In 
fact  a  mortgage,  and  so  considered  and  in- 
tended by  the  parties  thereto,  to  secure  re- 
payment of  said  sum  of  $200;  that  the  title 
to  said  property  was  afterwards  conveyed 
to  plaintiff,  Ruth  F.,  in  consideration  of  her 
husband's  love  and  affection  for  her,  and 
for  no  other  consideration;  and  defendants 
allege,  on  information  and  belief,  that  plain- 
tiff was  "fully  aware  of  the  character  of 
said  transaction  between  John  A.  and  her 
husband,  Alexander  J.,  and  knew,  or  ought 
to  have  known,  that  the  title  which  she 
had  to  said  property  was  intended  as  se- 
curity for  the  amount  due  from  defendant 


John  A.  to  Alexander  J.  I^gga 
fendant  John  A.  paid  the  sum 
Ruth  P.  through  her  attorney,  : 
to  redeem  said  property  from 
as  security,  and  to  procure  Its  r 
to  him;  that  said  sum  was  gr 
cess  of  the  amount  due  for  such 
but  on  account  of  his  relationsh 
tiff,  and  his  desire  to  relieve  hei 
John  A.  paid  such  liberal  sum 
demption  of  said  interest.  All  tl 
ter  of  defense  is  specifically  deni 
tlfTs  replication.         ^ 

The  trial  ensued,  whereat  tb 
parties  Introduced  their  evide 
and  submitted  the  case  to  the  o 
asking  special  findings,  and  wit 
standing  that  the  court,  after  i 
tion,  would  determine  the  case  1 
finding;  and  thereafter  the  coi 
Its  general  finding  In  favor  of 
the  effect  that  all  the  allegations 
plaint  had  been  established  by  th 
were  true;  whereupon  judgmei 
dered  accordingly,  as  aforesaid. 

Passing  to  an  examination  of  t 
bearing  in  mind  the  asslgnmen 
lants.  It  must  be  ascertained— Fl 
the  fraud  was  proved  as  elleg» 
ondly,  whether  plaintiff  acquiet 
ratified  the  sale  in  question  with 
edge  of  the  facts. 

There  appears  to  be  no  dispi 
conduct  of  Roderick  D.,  as  the 
fact  for  plaintiff,  to  reference  t 
est  In  question,  was  a  franduli 
of  the  trust  reposed  In  him  by  pi 
as  to  John  A.  it  is  contended 
showing  that  be  was  In  collusion 
idE  D.,  or  guilty  of  any  false  rei 
or  deceptions  In  reference  to  th 
this  action.  We  find  ourselves,  I 
able  to  place  that  interpretatlo 
conduct,  or  his  representations  to 
We  find  to  the  evidence,  giving 
able  toterpretation  towards  Johu 
bear,  abundant  support  for  thi 
reached  by  the  trial  court  The 
sumed  by  John  A.  tovrards 
shown  to  his  letters  to  her  ai 
cease  of  her  husband,  Alexande 
to  uave  been  calculated  to  lead 
place  confidmce  to  him,  and  ti 
and  adopt  his  counsel  In  relation 
erty  in  Montana.  There  is  to  i 
the  appearance  and  expression  oi 
kindness,  and  earnest  solicitude 
fare  of  plaintiff,  yet  perfect  1 
and  disinterestedness;  even  more, 
a  spirit  of  chivalrous  generoslt; 
nanlmlty  of  one,  strong,  well  In 
experienced,  towards  the  weak  : 
ent,  mingled  with  occasional 
of  affection  towards  the  widoi 
dren  of  a  deceased  brother.  In 
luminous  letters  written  in  th 
plaintiff,  subsequent  to  her  husb 
and  during  the  year  prior  to  his 
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to  said  inte-est  In  the  Old  Glory  daim,  John 
A.  dwells  at  great  l^igth  upon  the  condition 
of  plaintlil's  property  in  Montana;  advised 
the  appolntm«it  of  an  attorney,  with  full 
power  in  reference  thereto,  and  suggested 
Roderick  D.  as  a  proper  person  for  that  com- 
mission; and,  withal,  assured  irialntiff  re- 
peatedly of  hia  desire  and  intention  to  aid 
her  and  her  attwney,  to  the  beat  of  bis  ability, 
by  his  counsel  and  information  in  respect 
to  said  property.  In  this  reopect  he  wrote, 
tn  a  letter  of  S^bmary,  1887:  "I  have  some 
knowledge  of  everything  connected  with  all 
your  property  here,  and  will  do,  aid,  help,  and 
advise,  to  the  uppermost  of  my  iwwer,  to 
assist  whoever  you  appoint,  wlicsi  requested 
or  oonaulted  in  regard  thereto,  for  your  inta^ 
eats."  And  again,  speaking,  evidently,  of  hia 
own  appointment  as  aaeb.  attorney,  in  a  let- 
ter of  July,  1887,  be  said:  "I  inclose  you 
power  of  attorney  to  sign  and  acknowledge 
befwe  a  notary  public;  or,  if  you  think  of  or 
desire  any  one  else  to  act  as  such,  do  so  at 
once,  and  I  will  help  and  advise  them  all  I 
can."  And  again,  in  a  letter  of  October, 
1887,  he  observed:  "Mining  property,  espe- 
cially, needs  watchful  care  and  promptness 
of  action.  I  have  suggested,  time  and  time 
again,  that  you  appoint  some  one  with  au- 
thority  to  act  for  you  in  matters  out  here. 
I  have  assumed  it  as  far,  and  as  long,  as  I 
could.  Your  property  la  being  trespassed 
vpaa  contlnuonsly,  and  no  one  to  say  stop." 
Again,  in  the  same  letter,  he  said:  "Now, 
for  the  last  time,  I  would  suggest  that,  if 
you  care  about  the  property  in  this  territory, 
give  Bod,  or  some  one,  full  power  to  act  for 
yon  In  these  matters,  or  come  youra^  and 
Uxlk  fbt  situation  over.  Something  should  be 
done  at  onoe.  You  can  rest  fully  assured 
that  I  will  render  all  the  help  and  do  all  I 
can  to  protect  and  assist  your  interests,  no 
matter  who  yon  have  to  represent  you." 
Plaintiff  appears  to  have  adopted,  relied 
apoD,  and  carried  out  all  these  suggestions, 
to  ber  tdtlmate  disadvantage  and  loss,  and,  as 
It  Ium>pened,  with  all  his  protestations  of 
good  faith,  kind  intentions,  and  bis  great 
soUdtode  for  plaintLfTs  welfare,  her  loss 
was  bis  gain.  But  bis  suggestions  in  rtfer- 
enee  to  Oe  appointment  of  an  attorney,  and 
tbe  good  offices  he  promised  to  volunteer  for 
the  aid  and  ben^t  of  plaintiff,  bnt  never  ful- 
filled, was  not  all  of  his  conduct  which  tend- 
ed to  the  disadvantage  of  plaintiff.  He  ao- 
oompanled  these  suggestions  with  a  narra- 
tion of  facts  and  drcumstances  tending  to 
depredate.  In  plaintiff's  estimation,  the  value 
of  her  iKoperty  in  Mcmtana,  and  especially 
tbe  Old  Glory  mining  claim.  That  daim 
seems  to  have  lieen  tbe  central  pdnt  of 
calamity,  vexation,  menace,  and  ezpmse  in 
the  gloomy  picture  drawn  by  defendant 
jobn  A.  in  bis  letters  to  plaintiff.  In  this 
regard  he  writes,  in  a  letter  of  June,  1887: 
*'I  bad  a  talk  with  Mr.  Foster  in  regard  to 
tbe  purchase  of  your  Interest  here  in  Silver 
Bow  county  in  the  properties.    He  did  not 


want  to  buy,  but  has  concluded,  on  my 
urging  the  matter,  to  do  as  I  wish  should 
be  done.  He  owns  Interests  In  some  of  it, 
and,  as  I  have  all  the  w<H>k,  trouble,  time, 
and  expense  to  stand  to  maintain  tbe  title 
and  possession,  I  feel  that  I  am  about  weary 
of  it;  and  I  will  sdl  what  Interest  I  have  in 
the  whole  matter  at  what  I  can  get,  and  let 
those  that  remain  In  take  the  responsibilities 
and  worry  tliat  I  have  so  long  borne  without 
recompense,  or  hardly  thought  of  thanks 
from  my  partners,  whose  Interests  I  bare 
maintained  and  protected  so  long.  Mr. 
Foster  declines  to  buy  any  of  my  Interests, 
as  he  deems  me  a  safeguard  to  taJa  title.  All 
tbe  properties  whidi  are  embraced  in  tbe 
deed  which  I  inclose  are  more  or  less  In  liti- 
gation. The  Old  Glory  espedally  had  a 
heavy  dose  of  trouble^— en  unpaid  cost  of 
suit  in  the  supreme  court,  of  over  two  years' 
standing,  and  a  pending  suit  against  over 
one  hundred  people  who  have  squatted  on, 
and  now  occupy,  the  ground.  None  of  the 
properties  embraced  in  deed  are  lurodudng 
any  revenue,  and  will  not,  imless  after  the 
expenditure  of  considerable  mon^  to  devdop 
them."  Again,  in  bis  letter  of  July  24,  1887, 
having  drawn  a  very  discouraging  picture  In 
reference  to  the  property  in  which  plaintiff 
was  interested  in  Montana,  and  having  said, 
"None  of  this  property  is  reaUy  of  any  val- 
ue," be  continued:  "The  Old  Glory  claim, 
the  title  of  which  is  not  recdved  from  the 
government,  is  squatted  on  by  over  a  hun- 
dred houses,  on  certain  dalmed  titles  there- 
to, which  may  involve  possible  bloodshed,  or 
at  least  a  long  and  troublesome  lawsolt,  to 
remove."  Again,  be  says,  in  a  tetter  of 
October  25,  1887:  "Some  of  the  property  Is 
valuable,  but  no  one  that  I  know  of  can 

do  a  d wiOi  it,  and  it  will  cost  time^ 

money,  wwk,  to  settle  difficulties  wbidi  liave 
already  arisen  In  regard  to  much  of  it  Rod 
will  possibly  tell  you  how  easy  it  is  to  guard 
mining  interests  here  from  tbe  encroach- 
molts  of  designing  and  dishonest  sharpers. 
Two  instanoes  in  cases  I  will  mention,  in 
wliich  Rod  is  cognizant  of.  Tbe  Old  Glory 
has  had  two  expensive  lawsuits  to  main- 
tain to  defend  its  right  The  last  one,  whidi 
went  to  the  supreme  court,  I  fought  I  de- 
fended, and  won,  without  the  shadow  of  au- 
tbwity  to  do  so  from  dther  you  or  Alex. 
Had  this  fact  been  discovered  by  the  op- 
posite parties'  attorneys,  the  case  would  have 
been  beaten.  And  now  there  la  another  law- 
suit looming  up,  dark  and  ugly,  as  tbe  whole 
daim  has  been  squatted  on  and  built  over, 
there  being  upward  of  one  hundred  houses 
with  families  thereon.  Suits  of  ejectment 
will  have  to  t>e  entered.  Trouble,  money, 
and  maybe  worse,  will  have  to  be  expended, 
ere  tbe  end  is  reached."  His  letters  constant- 
ly reiterate  such  depressing  and  discounting 
statements  in  reference  to  plaintiff's  interests 
in  Montana  in  general,  and  as  to  tbe  Old 
Glory  claim  in  particular;  and  these  stats- 
meuis  are  either  wholly  false,  f^Kpfif^-ff^ 
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aggeratlons.  It  la  trne^  there  was  some  liti- 
gation In  respect  to  s^d  claim,  but  It  does 
not  appear  to  have  been  of  a  very  formidable 
character.  The  main  case,  which  he  speaks 
of  as  having  gone  to  the  supreme  court,  was 
det«7nined  In  188S,  Leggatt  t.  Stewart,  6 
Mont  107,  2  Pac  320.  This  case  grew  out 
of  an  adverse  claim  to  the  same  property,  un- 
der a  location  known  as  the  "Raven  Lode 
Location."  Such  litigation  In  respect  to 
mining  claims  of  known  or  promised  value  is 
not  uncommon.  But  the  claimants  of  the 
Old  Glory  prevailed  In  said  case  In  both  the 
trial  and  appellate  courts;  and  their  title 
seems  to  have  been  regarded  thereafter  as 
so  firmly  established  that,  of  the  100  occu-. 
pants  who  bad  built  residences  thereon,  it 
being  in  a  populous  mining  district,  more 
than  two-thirds  of  them  made  terms  for 
ground  rent  without  litigation.  Some,  how- 
evM>,  were  recalcitrant,  and  in  1888  one 
ejectment  suit  was  instituted  against  some 
'^  of  them  as  defendants;  but  they  made  no 
appearance  to  dispute  the  right  of  the  own- 
ers of  the  Old  Glory  claim  to  assert  domin- 
ion over  the  ground  they  occupied  for  resi- 
dences. It  Is  admitted  that  no  other  litiga- 
tion occurred  in  reference  thereto.  The  fact 
that  the  claim  was  so  situated  as  to  miike 
Its  surface  desirable  for  realdence  purposes 
greatly  enhanced  Its  worth  to  the  owners; 
and  the  presence  of  these  occupants,  about 
which  so  much  doleful  malediction  went 
forth  from  John  A.  to  plaintiff,  was  in  fact 
a  Booroe  of  value  and  Income,  for  the  ground 
rent  they  paid  la  shown  to  have  been  six  to 
eight  hundred  dollars  per  quarter.  But  this 
false  and  discouraging  presentment  in  re- 
spect to  said  Interest,  coming  from  one  as- 
suming to  act  as  friend  and  confidential  ad- 
viser, and  relied  upon  as  such  by  plalntifl, 
residing  at  a  great  distance  therefrom,  with 
no  other  source  of  Information,  was  calcu- 
lated to  prepare  ber  mind  to  gratefully  ac- 
cept a  small  price  for  her  interest  in 
such  unpromising  and  expensive  property. 
The  view  he  presented  is  shown  by  the  tes- 
timony to  have  been  false.  The  truth 
was  that  said  property  was  valuable,  was 
salable,  was  yielding  a  good  income,  and 
the  title  of  the  owners  was  practically  un- 
contested. 

Was  there  collusion  between  John  A.  and 
Uoderlck  D.  in  this  affair?  The  facts  ad- 
mit of  no  other  conclusion.  The  appoint- 
ment of  the  latter  as  plalntifTs  attorney  to 
manage  and  sell  bee  property  was  suggest- 
ed by  John  A.  It  is  true,  he  was  not  the 
only  person  mentioned  for  such  appoint- 
ment. Other  names  were  mentioned,  but 
accompanied  with  some  suggestions  of  doubt 
as  to  their  availability  or  willingness  to  act 
In  that  behalf.  But  the  suggestion  of  the 
appointment  of  Roderick  D.  goes  for  very 
little  in  determining  the  question  of  collu- 
sion between  defendants  to  mislead  or  de- 
fraud plaintiff,  in  the  respect  alleged.  That 
determination  proceeds  upon  the  showing  of 
alliance  between  them,  and  the  co-operation 


of  Roderick  D.  with  John  A.  to  tlie  ead  t:. 
he  acquired  title  to  said  Interest  of  pItii'Jf 
for  a  grossly  Inadequate  considenUoii  ir.- 
ing  against  the  interest  of  plaintiff,  and  «t 
trary  to  his  trust  and  duty  u  her  ^z 
Roderick  D.  appears  to  have  espoused  2- 
dalm  of  John  A.  that  he  was  the  eqiM> 
owner  of  the  interest  held  by  pLiiiitif : 
said  Old  Glory  mining  claim,  on  his  jk 
tlon  that  he  had  conveyed  It  to  plaiBtT' 
husband  to  seeore  a  loan  of  $200^  tcaF> 
ing  to  John's  "Information  and  bele.' 
as  he  alleges  in  his  answer,  and  Hxsr'.i 
the  legal  title  ought  to  be  conrered  t»». 
to  him,  on  i>ayment  of  a  mere  fnctiis:  ' 
Its  value,  by  way  of  red^nptioa  But. 
thus  subserviently  allied  bimsdf  witli  Jot 
A.,  and  subscribed  to  his  demands  i?i^ 
plaintiff's  Interest  without  even  eaasiv^ 
plaintiff,  Roderick  D.,  throng  iua  povs  i 
attorney  from  her,  proceeds  to  Invest  Joici 
with  the  legal  title  to  plaintiff's  intena  - 
the  Old  Glory  claim  for  the  pafniBit ; 
$1,000.  This  was  a  most  onTeiiieii:  a^ 
effectual  service  of  Roderick  D.  to  Join  i 
In  aid  of  the  consummation  of  bis  ^Eff- 
But,  apparently  not  satisfied  with  thit  nr 
ice  to  John  A.,  Roderick  D.  nndeiuXi!' 
smooth  the  way  for  the  elfectnal  open':-: 
of  the  scheme  by  writing  false  Btttecs- 
to  plaintiff  in  respect  to  the  value  <t  s- 
property,  tending  to  lull  her  into  the  be.' 
that  she  had  received  all  her  Intoest  Is  ti 
property  was  worth,  thus  seeking,  bj  li^ 
hood,  to  aid  John  A.  In  quietly  boldiii|!i- 
interest'  without  remonstrance  from  plslt^ 
To  this  end,  in  his  letter  reporting  the  O!^ 
action  to  plaintiff,  Roderick  D.  tells  ha  ^ 
her  title  in  said  claim  "was  extreme);  sbb' 
and  doubtful;  besides,  John  A.  bid  duT 
of  it,  and  was  doing  all  the  flgbtiog  tt  t- 
own  expense;"  that  he  "could  not  han  ra- 
ized the  same  amount  from  any  ooe  efe 
nor  from  John  A.  "the  day  after,  ts  ■ 
would  not  have  had  the  money;"  «ii<l.  f- 
tinuing,  Roderick  D.  says:  "So,  I  thiat 
was  a  wise  and  prudent  act,  for  tt  st' 
both  you  and  myself  considerable  t:^ 
and  expense,  for,  even  with  a  dear  tide,  t'-' 
men  would  take  it  at  half  tbe  tP< 
When  Roderick  V.  wrote  these  ti3»  ^' 
ments  he  knew  that  the  title  of  tbe  fx- 
of  the  Old  Glory  claim  was  good  and  p 
tlcally  uncontested;  that  it  was  nls^ 
and  salable  in  the  market  for  a  son  p*-' 
exceeding  $1,000;  was  yielding  i»^ ' 
that  plaintiff's  portion  for  one  year  t.c- 
amount  to  about  as  much  as  the  jriM" 
which  the  whole  Interest  was  sold  to  '-^ 
A.;  moreover,  that  practically,  throsii ' 
perfidy  and  collusion  bet?reen  bims^  -^ 
John  A.,  the  latter  was  paying  tbe  ptr^' 
purchase  price  with  plaintHTs  owd  B3f 
derived  from  her  interest  in  said  ^ ' 
erty;  and  John  A.  knew  the  same  *t=* 
was  availing  hlipself  of  the  frandoltst 
duct  of  Roderick  D.  to  work  out  tl»-' 
dent  design  of  John  A.  to  get  aSA  vk?" 
for  an  inadequate  prices     The  ooniK: : 
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each  defendant  operated  harmoniously  and 
directly  with  that  of  the  other  to  accom- 
plish the  end  ultimately  aciiieved.  The  acts 
of  each  supplemented  and  combined  with  the 
acts  of  the  other  to  effect  the  result  attained. 
We  tlilnt:  there  is  ample  showing  of  colltision; 
or  possibly  the  more  proper  designation  is 
that  Roderick  D.  was  the  pliant  instrument 
and  agent  tised  by  John  A,  along  with  his 
own  efforts,  to  work  out  his  will  and  pur- 
pose of  obtaining  said  property  for  an  in- 
adequate consideration. 

The  averment  that  John  A  Leggat  was 
the  equitable  owner  of  the  interest  held  by 
plaintiff  in  said  mining  claim,  he  baTing 
conveyed  it  to  Alexanda  J.  Leggat  as  se- 
curity for  a  loan  of  |200,  Is  contradicted  by 
an  array  of  facts  and  circumstances  which 
fully  supports  the  implied  finding  of  the 
trial  court  that  such  claim  is  fictitious.  This 
proof  comes  principally  from  the  letters  of 
Tohn  A.  to  plaintiff,  and  her  husband,  Alex- 
tnder  J.,  during  bis  lifetime.  It  is  shown  that 
Alexander  J.  acquired  an  interest  In  the  mln< 
ng  dalm  in  question,  together  with  Inte- 
nts in  other  mining  property  in  Montana, 
through  John  A.  Iieggat,  by  payment  of  sev- 
eral thousand  dollars;  and  thereafter,  dur- 
ng  several  years,  Alexander  3.,  and  plain- 
ifl  after  bis  death,  paid  one-third  of  the 
izpense  of  annually  representing  and  oth- 
erwise protecting  the  Old  Glory  claim,  Which 
expense  amounts  to  more  than  (200,  and  in- 
cudes items  for  personal  services  by  John 
^  These  facts  are  shown  In  lettors  of,  and 
n  bills  rendered  by,  John  A  It  is  not  like- 
y  that,  if  John  A  was  the  real  owner,  and 
liezander  J.  held  that  interest  for  security 
>f  the  small  sum  of  $200,  John  A.  would 
lave  demanded,  or  Alexander  J.  have  paid 
'or,  personal  services  of  John  A.  in  respect 
hereto.  Besides  these  facts,  John  A.  re- 
teatedly  referred  to  that  interest  as  "your 
nterest  in  the  Old  Glory,"  in  his  letters  to 
Uexander  and  to  plaintiff,  wherein  he 
peaks  of  the  representation,  the  sale,  de- 
'elopmcnt,  or  protection  of  that  claim  or 
nterest;  and  Just  prior  to  the  death  of 
Alexander,  and  when  that  event  was  immi- 
lent,  Alexander  conveyed  said  interest  In 
be  Old  Glory  claim  to  John  A.,  and  he  im- 
aedlately  conveyed  it  to  plaintiff,  with  no 
Bsertlon,  reservation,  or  arrangement  show- 
ag  that  John  A.  was  the  real  ownor  there- 
t,  and  the  legal  title  was  held  by  the  others 
s  security  for  repayment  of  a  small  loan; 
,nd  John  A  afterwards,  in  letters  to  plaln- 
icr,  refers  to  said  interest  as  her  interest, 
nd  In  no  wise  intimates  that  he  claimed 
o  own  it,  tmtii  his  letter  informing  plaintiff 
bat  he  had  bought  her  interest.  The  propo- 
Itfon  that  plaintiff  acquiesced  in,  ratified, 
r  approved  said  sale  with  full  knowledge 
f  tbe  facts  is  not  supported  by  the  record. 
Tbls  to  argned  from  the  fact  that,  Immedl- 
tely  aft»  said  sale,  John  A.  wrote  plaintiff, 
nd  having  mentioned  that  there  were  28 
jectment  suits  against  squatters  and  tres- 


passers on  the  Old  Glory  alone,  said:  "I 
bought  from  Bod,  your  attorney  in  fact, 
your  title  to  this  Old  Glory  claim,  paying 
one  thousand  dollars  cash  for  your  title  of 
one-third  interest  therein.  For  the  past  four 
years  this  claim  has  been  In  lawsuits,  and 
I  the  only  one  of  all  interested  that  fought 
the  fight  The  other  parties  are  useless  and 
indifferent,  and  I  had  got  my  blood  up  to 
beat  the  attempted  swindle,  and  carry  the 
war  on;"  and,  after  saying  more  at>out  law- 
suits involving  said  claim,  he  observes:  "The 
third  interest  I  bought  from  you  I  deeded 
to  Alei:.  for  a  loon  of  |200,  which  I  sorely 
needed."  Thereafter  Roderick  D.  sent  plain- 
tiff $800  of  said  price  paid,  reserving  $200 
to  pay  expense  in  relation  to  some  other  in- 
terests of  plaintiff  in  Montana.  Plaintiff  re- 
ceived said  money,  and  did  not  then  repudi- 
ate said  sale,  although  she  was  in  posses- 
sion of  the  letters  of  John  A  to  Alexander 
J.  and  herself  which  tended  to  show  that 
John  A  was  not  the  equitable  owner  of 
said  interest  From  these  facts  it  Is  argued 
that  plaintiff  was  cognizant  of  all  the  facts 
which  showed  the  fraud  and  imposition,  if 
any  was  practiced  on  her,  when  she  re- 
ceived, and  retained  for  several  montlis,  the 
consideration  for  conveyance  of  said  inter- 
est to  John  A  TUs  conclusion  to  much 
broader  than  the  facts  disclosed  by  the  rec- 
ord Justify.  With  all  the  information  and 
sources  of  information  which  plaintiff  liad 
in  the  letters  of  John.  A  and  Roderick  D., 
there  was  no  showing  that  she  had  been  im- 
posed upon  or  defrauded.  They  had  in- 
formed her  to  the  contrary.  And  what  dif- 
ference did  it  make  to  her  that  John  A, 
without  Just  ground  therefor,  asserted  that 
be  was  the  equitable  owner  of  said  interest, 
if  he  Iiad  bought  her  interest,  and  paid 
plaintiff  all  it  was  worth,  and  more  than 
any  other  one  would  pay?  It  was  through 
subsequent  Investigation,  outside  of  the  in- 
formation which  plaintiff  had  when  she  re- 
ceived said  purchase  price,  that  she  discov- 
ered the  fraud  and  imposition  which  she  had 
suffered.  Her  main  enlightenment  was  in 
the  discovery  of  the  fact  that  her  interest 
in  said  claim  was  worth  several  thousand 
dollars  more  than  that  represented  by  Rod- 
erick, and  paid  by  John  A  therefor;  that  It 
was  yielding  a  large  revenue;  that  a  small 
part  of  her  interest  had  been  sold,  before 
the  conveyance  to  John,  for  all  that  be  paid 
tberefw;  that  the  statements  that  a  large 
number  of  lawsuits  were  pending,  and  oth- 
ers were  threatened,  and  looming  up  "dark 
and  ugly;"  of  "war;"  danger  of  "bloodshed;" 
of  large  expense  to  defend;  of  "shaky  title," 
etc.,— in  respect  to  said  claim,  were  false 
statements  or  gross  exaggerations.  But 
when  said  purchase  price  was  sent  her,  ac- 
companied and  preceded  by  such  false  state- 
ments, she  did  not  know  they  were  false, 
but  it  appears  she  believed  them,  and  was 
mtoled  and  deceived  by  them.  It  cannot  be 
maintained  that  plaintiff  received  and3»-[^ 
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tained  such  purchase  price,  for  some  time, 
wltb  full  knowledge  of  the  facts. 

The  exceptions  saved  in  the  record  as  to 
the  admission  of  certain  evidence  were  not 
insisted  on  in  the  argument  by  appellants' 
counseL  Our  investigation  of  the  record 
finds  abundant  support  of  the  decree.  It 
will  therefore  be  affirmed. 

PBMBBRTON,  0.  X,  concurs. 


BURKHARDT  et  aL  v.  HATCX3X. 

(Supreme  Court  «f  Colorada     Feb.  6,  1884.) 

Sfboial  Appeabancs  —  Wnrre  —  Btatbmbkt  of 
Caorc  or  Action— Plkaoiito. 

1.  Dilatory  notions,  iMwed  apon  special  ap- 
pearances, are  not  favored  under  the  present 
practice.  They  are  against  the  policy  of  the 
Code. 

2.  According  to  amended  section  34  of  the 
Code,  the  summons  is  not  rendered  void  or  er- 
roneous, by  reason  of  a  defective  statement  of 
the  relief  demanded,  provided  sudi  statement 
be  not  manifestly  misleading. 

8.  Failure  to  file  complaint  in  time  does  not 
necessarily  require  the  dismissal  of  the  action. 
Knight  V.  Fisher,  25  Pac.  78,  15  Colo.  176,  ap- 
proved. 
(Syllabus  by  the  Court) 

Eirror  to  district  court,  Arapahoe  county. 

Action  by  Samuel  L.  Haycox  against 
Charles  Burkhardt  and  others  for  conversion. 
Plaintiff  had  judgment,  and  defendants  bring 
error.    Affirmed. 

The  other  facts  fnlly  appear  In  the  fol- 
lowing statement  by  ELLIOTT,  J.: 

Amended  secti<Mi  34  of  Code:  "The  mmi- 
mons  shall  state  the  parties  to  the  action, 
the  state,  county  and  ooort  in  which  it  la 
brought,  and  require  the  defendant  to  appear 
and  answw  the  complaint  within  twenty 
days  after  the  serrlce  of  the  summons,  if 
served  In  the  county  in  which  the  action  is 
brought;  or  If  served  oat  of  such  coimty  or 
by  publication,  within  thirty  days  after  the 
■errlce  of  the  summons,  exclusive  of  the  day 
of  servicev  or  that  judgment  by  default  will 
be  taken  against  bim  according  to  the  prayer 
of  the  complaint,  and  sball  briefly  state  the 
sum  of  money  or  other  relief  demanded  in 
the  action;  but  the  summons  shall  not  be 
considered  void  or  orroneous  on  account  of 
an  iBsoffldoit  irtatement  of  the  relief  de- 
manded, unless  the  same  is  manifestly  mis- 
leading. If  a  copy  of  the  complaint  be  not 
served  with  the  summons,  or  If  the  service 
be  made  out  of  tlte  state,  ten  days  additional 
to  the  time  spedfled  in  the  summons  shall  be 
allowed  tar  appearance  and  answer,  but  the 
form  of  the  summons  shall  be  the  same  In 
all  eases."  Sess.  Laws  1889,  p.  71.  The 
summons  in  this  action  contained,  inter  alia, 

the  following:    "To  ,   the  defendants 

above  named— Greeting:  You  are  hereby  re- 
quired to  appear  in  an  action  brought  ngainst 
you  by  the  above-named  plaintiff  in  the  dis- 
trict court  of  Arapahoe  county,  state  of  Col- 
orado,  and   answer   the   complaint   therein 


within  •  •  •  or  judgment  1 
be  taken  against  you  according 
of  the  complaint  •  •  •  Tl 
is  brought  to  recover  damages 
ful  taking  and  conversion  by  ■ 
of  certain  goods  and  cbatt< 
•  •  •,  [describing  the  proj 
tially  as  in  the  complaint,]  as  ' 
appear  from  the  complaint  in 
which  reference  is  here  made, 
hereby  notified  that,  if  you 
and  to  answer  the  said  eomp 
required,  the  .said  plaintiff  v 
ment  against  you  by  default  a< 
prayer  of  the  complaint"  Th( 
leged,  inter  alia,  that  plaintiff 
and  entitled  {o  the  possession 
sonal  property,  describing  it; 
was  "of  the  value  of  $300;"  t] 
wrongfully  converted  said  pn 
own  use.  The  c(«cluslon  of 
Is  as  follows:  "That  by  rea 
facts  aforesaid  this  plaintiff 
loss,  to  bis  damage  of  tlu«e  hu 
dollars.  Wherefore  the  plai 
judgment  against  the  defend 
hundred  ($300.00)  dollars,  and 
of  this  action."  Defendants, 
pearance,  moved  to  set  aside 
summons  upcMi  the  following 
cause  said  so-called  summons 
the  sum  of  money  or  other  ri 
in  said  action,  nor  the  value 
and  chattels  alleged  to  bave  bi 
taken  and  converted  by  thes 
This  motion  was  dioiled,  and 
lowed  defendants  to  plead  i 
action.  Defendants  failing 
otherwise  plead.  Judgment  w 
favor  of  plaintiff  for  the  sv 
Defendants  proeecnte  this  writ 

0.  P.  Blair,  for  plaintiffs  In 
Waybrlght,  for  defendant  in  f 

ELLIOTT,  J.,  (after  stating  I 
assignments  of  «Tor  assail  tfa 
the  court  bd.ow  upon  two  gi 
that  the  summons  does  not  c 
requirements  of  the  Code;  se 
complaint  was  not  filed  witUi 
scribed  by  law. 

1.  Mere  dilatory  motions,  bi 
dal  appearances,  ore  not  fav( 
present  practice.  It  is  the  poll 
that  all  its  provisions  sball  b< 
strued,  with  the  view  to  a« 
obtaining  justice,  and  that  < 
fects  in  irieadfaigs  or  proceedii 
Ing  the  substantlai  rights  of  th 
be  disregarded  by  the  courts 
«Tor  as  well  as  at  nisi  i^ua 
443;  Higley  v.  Vt/OoA,  (Nerv.) 

2.  The  foregoing  observatioi 
ly  applicable  where,  as  in  thii 
'Mffl  appearance  was  for  the  p) 
ing  to  quash  the  summons  pei 
upon  each  of  the  defendants. 
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a  summons  Is  to  notify  the  defendant  tbat  an 
action  has  been  brouglit  against  him,  and  by 
'Whom,  the  place,  and  court  in  which,  the 
same  Is  brought,  the  relief  demanded,  and 
the  time  within  which  he  must  appear  and 
answer  in  order  to  escape  a  Judgment  by 
default  It  is  no  longer  necessary  that  the 
summons  shall  state  "the  cause  and  general 
nature  of  the  action,"  as  was  required  by  the 
Code  of  1877;  nor  \a  It  necessary  that  the 
summons  shall  "state  the  nature  of  the  ac- 
tion," as  was  required  by  the  Code  of  1887 
before  the  amendment  of  1889.  It  is  true, 
section  34  of  the  Code  stIH  requires  that  the 
summons  "shall  tHriefly  state  the  sum  of  mon- 
ey or  other  relief  demanded  In  the  action;" 
but  the  amendment  of  1880  {Hrovides  that 
"the  summons  shall  not  be  consldn^d  void 
or  erroneous  m>  account  of  an  insufficient 
statement  of  the  relief  demanded,  imless  the 
same  Is  manifestly  misleading."  Sess.  Laws 
1889,  p.  71.  The  summons  In  the  present 
case  does  not  state,  In  so  many  words,  the 
sum  of  money  oe  other  relief  demanded,  but 
It  states  that  the  action  Is  brought  to  "re- 
cover damages  for  the  wrongful  taking  and 
conyerslon  by  the  defendants  of  certain 
goods  and  chattels  •  •  •  owned  by  plain- 
tiff," describing  the  same  as  set  forth  In  the 
complaint,  and  stating  that.  If  defendants 
fall  to  appear  and  answer.  Judgment  by  de- 
fault will  be  taken  against  them  according  to 
the  prayer  of  the  complaint  The  complaint 
states  the  ralne  of  the  property  alleged  to 
hare  bean  converted  by  defendants,  and  the 
sam  of  money  demanded  In  consequence 
thereof.  Th«  sammons  in  this  case  cannot 
be  Gonsido'ed  manifestly  misleading  in  re> 
spect  to  the  statemoit  of  the  relief  demand- 
ed. The  statement  was  correct  as  far  as 
It  went  Besides,  It  pointed  directly  to  the 
complaint,  where  the  rdlef  demanded  was 
fully  stated.  The  want  of  a  more  definite 
fltatMnent  In  the  summons  did  not  therefore, 
render  the  sammons  void  or  erroneous.  The 
statement  was  not  misleading.  The  opinions 
In  Smith  y.  Anrlch,  6  Colo.  892,  and  Railroad 
Col  v.  NlcboUs,  8  Colo.  188,  6  Pac.  612.  and 
other  cases,  are  cited  by  counsel  for  plalntifts 
In  errc^.  These  decisions  were  based  upon 
objections  and  Code  provisions  different  from 
section  34,  as  amended  In  1889,  and  are  not, 
therefore,  in  point  In  the  present  case.  The 
questions  presented  In  Farria  ▼.  Walker,  2 
Colo.  App.  450,  31  Pac.  281,  were  also  differ- 
ent from  those  considered  in  this  opinion. 
In  the  Farrls  Case  the  summons  contain- 
ed no  statement  of  the  relief  demanded. 
Whether  the  amendment  of  1889  would  avail 
to  save  such  a  summons,  we  express  no 
opinion. 

3.  The  objection  that  the  court  erred  In  not 
dismissing  the  action  t>eIow,  because  the  com- 
plaint was  not  filed  within  the  time  pre- 
scribed by  the  Code,  (section  32,)  is  not  well 
taken.  The  provision  that  the  complaint 
must  be  filed  within  10  days  after  ttie  sam- 
mons Is  Issued,  or  the  action  may  be  dis- 


missed. Is  not  mandatory.  The  authority  to 
dismiss  rests  in  the  sound  legal  discretion  of 
the  court,  and  should  not  be  arbitrarily  ex- 
ercised. Knight  V.  Fisher,  15  Colo.  176,  26 
Pac.  78.  The  complaint  In  this  case  was  not 
filed  until  17  days  after  the  summons  was 
dated,  but  It  was  filed  within  5  days  after  the 
last  defendant  was  served.  Besides,  It  does 
not  appear  that  any  motion  to  dismiss  the 
action  for  failiire  to  file  the  complaint  in 
time  was  interposed  in  the  trial  court,  and 
the  question  cannot  be  raised  here  for  the 
first  time.  The  Judgment  of  the  district 
court  must  be  affirmed. 


PEOPLE  ex  rel.  DARBY  v.  DISTRICT 

COURT  OF  EL  PASO  COUNTY  et  ol. 
(Supreme  Court  of  Cblorada     Feb.  6,  1894.) 

Contempt— Violation  of  Injunotiov— Ejbot- 
XENT — Notice  or  Lis  Fbkdens. 

1.  A  person  who  has  actual  notice  of  an 
Injunctive  order  violates  it  at  his  peril. 

2.  Although  section  277  of  the  avil  Code, 
with  reference  to  filing  notice  vt  the  pendency 
of  actions,  applies  to  the  action  of  ejectment,' 
adverse  proceedings  under  the  acts  of  congress 
are  not  affected  thereby. 

3.  A  porcfaaser  pendente  lite  of  the  prem- 
ises in  controversy  In  an  adverse  salt  la  bonnd 
by  the  resnit  of  the  litigation. 

4.  Section  149  of  the  Civil  Code  has  refer- 
ence only  to  proceedings  before  a  Judge  at  cham- 
bers for  the  violation  of  a  ynit  of  injanction, 
and  has  no  application  to  contempt  proceedings 
by  the  court  when  regularly  convened  for  the 
transaction  of  business. 

(Syllabus  by  the  Court) 

Original  action  at  the  relation  of  Thomas 
L.  Darby  for  writs  of  certiorari  and  prohibi- 
tion to  the  district  court  of  El  Paso  county, 
and  John  Campbell,  district  Judge.    Denied. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  BA7T,  O.  J.: 

Petitioner  was  adjudged  goilty  of  con- 
tempt In  the  court  below,  and  sentenced  to 
pay  a  fine  of  $25  and  costs,  and  to  stand 
committed  until  the  same  should  be  fully 
paid.  Afterwards  the  execution  of  this  sen- 
tence was  stayed  for  a  brief  period,  and  this 
application  presented.  The  contempt  for 
which  Judgment  was  entered  consisted  In 
the  alleged  violation  of  certain  writs  of 
Injunction  Issued  in  actions  then  pending. 
This  proceeding  was  Instituted  by  the  filing 
of  an  affidavit  as  follows:  "The  People,  etc., 

T.  Thomas  L.  Darby  and  Bradford. 

Samuel  S.  Barnard,  being  duly  sworn,  on 
oath  says  that  heretofore  an  Injunction  was 
issued  out  of  said  court  in  a  certain  suit 
wherdn  Samuel  McDonald  and  others  were 
plaintiffs  and  the  Elkton  Mining  and  Milling 
Company  was  defendant,  and  also  another  In^ 
Junction  In  a  certain  other  suit  wherein  Thos. 
L.  Cathcart  was  plaintiff  and  said  company 
defendant,  and  also  another  Injimctlon  in  8 
certain  other  suit  in  said  court  wherein  Hall 
and  others  were  plaintiffs  and  said  company 
defendant;  that  each  of  said  Injunctions  was 
issued  on  behalf  of  said  company  restraining 
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the  plalntlfh  in'  each  of  said  cases,  their 
Agents  and  employes,  Eind  all  persons  acting 
for  them,  and  all  persons  claiming  under  any 
contract  or  agreement  into  which  the  plain- 
tiffs, or  any  of  them,  after  commencement  of 
said  suits,  and  all  persons  in  privity  with 
said  plaintiffs,  or  any  of  them,  from  remov- 
ing and  from  mining  and  selling  any  of  the 
ores  or  minerals  of  or  within  the  boundaries 
of  the  Waiter  lode  mining  claim  In  Cripple 
Greek  mining  district,  in  the  county  of  M 
Paso,  and  from  disposing  of  any  of  said  ores 
already  mined,  or  the  proceeds  thereof.  De- 
ponent says  that  defendant  Darby  was  pres- 
ent in  conrt,  and  had  full  knowledge  of  the 
granting  of  said  injunctions,  and  that  de- 
fendants have,  as  deponent  is  informed  and 
believes,  full  knowledge  of  the  Issuance  there- 
of; that  said  Injunctions  are  still  in  torce. 
Upon  Information  and  belief  deponent  says 
that  each  of  said  defendants  claim  the  right 
to  work,  mine,  and  remove  ores  of  said  Wal- 
ter lode  under  some  agreement  made  be- 
tween them  and  plaintiffs  since  the  com- 
mencement of  each  of  said  suits,  and  that 
whatever  rights  said  defendants  have  In  or 
to  the  ores  of  said  Walter  lode  have  been  ac- 
quired since  the  commencement  of  said  suits. 
Deponent  further  says  that  a  large  force  of 
men  have  been  since  the  Issuance  of  said 
writs  of  injunction,  and  still  are,  as  deponent 
is  informed  and  l)elieves,  engaged  in  mining 
and  removing  the  valuable  minerals  from 
said  Walter  lode  under  and  by  direction  of 
defendants,  the  property  of  defendant  com- 
pany; that  at  the  time  of  granting  of  said 
Injunctions  and  the  issuance  of  said  writs 
there  was  already  mined  and  in  transit  to 
mills  or  smeltera  large  quantities  of  said 
Walter  ores  and  minerals,  and  that  said  de- 
fendants have  since  that  time,  and  after  full 
knowledge  of  said  injunctions,  disposed  of 
such  ores  and  the  proceeds  thereof.  Where- 
fore deponent  says  tliat  defendants  are  guilty 
of  a  violation  of  said  injunction,  contrary  to 
the  laws  and  the  statutes,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  Colorado.  Deponent  says  that  he  is  secre- 
tary of  said  mining  company,  a  corporation, 
and  prays  ttiat  defendants  be  required  to 
show  cause  why  they  should  not  be  punished 
for  contempt  for  violation  of  said  injunc- 
tions." The  defendant,  after  service  upon 
Urn,  appeared,  and  moved  to  quash  the  cita- 
tion. This  motion  was  overruled,  answer 
filed,  and  lO'oofB  taken,  upon  which  the  de- 
fendant was  adjudged  guilty  of  contempt  as 
charged. 

Fleming  &  Marshall,  for  plaintiffs. 

HAYT,  O.  J.,  (after  stating  the  facts.)  Did 
the  district  court  exceed  its  jurisdiction  In 
the  contempt  proceedings?  This  is  the  only 
question  presented  for  consideration  upon 
this  application.  Undoubtedly  that  court  had 
jurisdiction  of  the  adverse  proceedings  in 
which  the  writs  of  injunction  were  issued. 


and,  the  Cbiirt  being  one  of  g^ 
tion,  we  luiist  assume  in  this  i 
the  injunctions  were  in  oil  res] 
and  properly  issued,  nothing  t 
appearing.  The  injunctions 
plaintiffs,  "their  agents  and 
all  persons  acting  for  them,  a 
claiming  under  any  contract 
into  which  the  plaintiffs,  or 
after  commencement  of  said 
persons  in  privity  with  said  pi 
of  them,  from  removing  and 
and  selling  any  of  the  ores  or 
within  the  boundaries  of  th< 
mining  claim  in  Cripple  Cre< 
trict,  in  the  coimty  of  El  Paso, 
posing  of  any  of  said  ores  alr( 
the  proceeds  thereof."  That 
violated  the  terms  of  these  InJ 
mitted.  His  defense  is  basei 
leged  purchase  of  the  prop< 
commencement  of  suit,  but  I 
flrmative  relief  had  been  ask 
fendants.  It  is  sufficient  for  t 
this  application  to  know  that 
ed  within  the  very  terms  of  1 
or  dors;  that  he  was  present 
had  full  knowledge  of  the  nat 
of  those  orders.  If  he  had  an; 
Ueve  the  mandate  too  broad,  1 
taken  steps  to  have  had  the  ! 
In  any  event.  It  was  his  dat; 
obey.  He  violated  it  at  his 
now  look  only  to  the  court  ou 
Injunction  issued  for  relief, 
that  petitioner  cannot  be  boui 
ceedlngs  In  the  adverse  cases 
of  the  filing  of  a  notice  oi 
While  it  is  true  that  by  sect 
Code  of  1887  the  filing  of  sn 
made  applicable  to  actions  for 
of  real  property,  tills  cannot  a 
in  adverse  proceedings  under  t 
gross.  The  defendants  having 
patent  at  the  proper  land  ot 
notice  of  such  application  havi 
and  proof  thereof  made,  all 
ants  were  required  to  file  thel 
territory  covered  by  such  appli 
that  their  rights  might  l>e  pr 
also  necessary  for  such  adven 
commence  proceedings  in  a  ci 
tent  Jurisdiction  .within  30  di 
to  determine  the  right  of  pos 
property  In  controversy,  and 
same  with  reasonable  diligenci 
ment,  and  a  failure  so  to  do 
as  a  waiver  of  such  adverse  < 
is  made  the  duty  of  the  land 
be  governed  by  the  final  jud 
cases,  and  to  issue  a  pates 
Rev.  St  U.  S.  K  2325,  232S. 
chased  diu:ing  the  pendency  i 
suits,  after  the  application  fi 
the  property  had  been  made, 
when  it  was  too  late  to  file  an 
claim.  Unless  he  took  the  pro] 
the  rights  of  the  parties  in  lit 
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no  c!aiiu  thereto.  In  Hunt  ▼.  Mining  Co.,  14 
Ck>lo.  451,  24  Pac  550,  the  following  lan- 
guage of  Mr.  Justice  Brewer  is  quoted  with 
approval  upon  page  456,  14  Colo.,  and  page 
650,  24  Pac:  "PubUcatlon  of  notice  is  pro- 
cess bringing  all  adverse  claimants  iqto 
court,  and,  if  no  adverse  claims  are  present- 
ed, it  is  conclusively  presumed  that  none  ex- 
ist, and  that  no  third  parties  have  any  rights 
or  equities  in  the  land."  This  is  the  settled 
doctrine  of  both  the  land  department  and  the 
courts,  and  it  necessarily  follows  that  the 
conclusive  effect  of  the  Judgment  In  this 
class  of  cases  Is  in  no  way  dependent  upon 
the  filing  of  a  notice  of  lis  pendens. 

It  is  contended  that  the  judgment  in  the 
contempt  proceedings  was  premature,  and 
that  the  court  had  no  power  to  render  the 
same  at  the  time  at  which  it  was  rendered. 
In  support  of  this  contention,  section  149  of 
the  CivU  Code  of  1887  is  relied  upon.  This 
section  has  reference  solely  to  proceedings 
before  a  Judge  at  chambers  for  the  violation 
of  a  writ  of  injunction,  and  has  no  applica- 
tion to  this  case.  These  proceedings  were 
all  had  and  done  by  the  court  when  regularly 
convened  for  the  transaction  of  business. 
The  court  was  as  fully  empowered  to  enter  a 
final  Judgment  at  the  term  then  pending  as 
it  could  have  been  at  the  next  or  any  suc- 
ceeding term.  The  petitioner's  application 
will  be  denied.   Writ  denied. 


SCOTT  et  aL  v.  LLOYD  et  al. 
(Supreme  Coort  of  Colorado.     Feb.  6,  1894.) 

RbAIi-BsTITB  AOEKTS— Ck>U)lI8BIO!<8— Aoreement 

TO  Divide  with  Pukchasbb— Effbot  o.v  Right 
TO  Rbcovbb. 

1.  An  agreement  by  real-estate  agents  to 
divide  their  commluIonB  with  the  purchaser 
of  land,  made  without  the  knowledge  of  their 
principal,  does  not  aSect  their  right  to  recover 
the  commissions  which  such  principal  agreed  to 
pay. 

2.  The  facta  that  the  land  was  In  the  hands 
of  other  agents,  who  first  showed  the  land  to 
the  purchaser,  and  that  by  such  agreement  the 
agents  effecting  the  sale  induced  the  purchaser 
to  make  the  purcliase  through  them,  do  not  sub- 
ject the  principal  to  liability  for  commissions 
to  the  former  agents,  aud  relieve  him  of  liabil- 
ity to  the  latter. 

Error  to  Pueblo  county  court. 

Action  by  O.  U.  Scott  and  W.  M.  Gunnell. 
partners  doing  business  as  Scott  &  Gimnell, 
against  Thomas  P.  Lloyd  and  A.  B.  Baldwin, 
to  recover  commissions  for  selling  certain 
land  for  defendants.  There  was  a  Judg- 
ment for  defendants,  and  plaintifCs  bring 
error.    Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  OODDARD,  J.: 

This  action  was  commenced  before  a  Jus- 
tice of  the  peace  in  Pueblo  county  to  re- 
cover the  sum  of  |150  commission  for  the 
sale  of  certain  real  estate  in  the  city  of  Pueblo. 
It  was  appealed  to  the  county  court,  and 
tried  to  the  court  without  formal  pleadings, 
and  judgment  rendered  for  defendants.   From 


the  evidence  it  appears  that  the  pkilntlfTs 
were  real-estate  agents  in  the  city  of  Pueblo; 
that  the  defendants  were  the  owners  of  lots 
4  and  5,  in  block  11,  in  the  county  addition 
to  that  city,  and  that  they  placed  said  prop- 
erty in  the  hands  of  plaintiffs  for  sale  at  the 
fixed  sum  of  $3,000,  one-third  cash,  and  the 
balance  to  suit  purchaser,  with  the  express 
agreement  to  pay  5  per  cent  commission 
upon  sale  of  the  property.  The  defendants 
also  placed  the  property  in  the  hands  of 
Chew  &  Crow,  another  real-estate  firm  of 
that  city,  for  sale  at  the  same  price.  The 
plaintiffs  finally  negotiated  a  sale  to  Mrs. 
Mary  McGowen,  through  her  husband,  for 
the  sum  of  $1,400  cash,  purchaser  assuming 
the  payment  of  an  incumbrance  of  $1,600  va 
the  lots.  This  change  of  terms  was  accepta* 
ble  to  defendants,  and  the  sale  was  consum- 
mated by  the  execution  of  a  deed  by  the 
defendants  to  the  purchaser  upon  the  receipt 
by  them,  through  the  hands  of  plalntillft,  of 
the  cash  payment  of  $1,400.  The  firm  of 
Chew  &  Crow,  at  the  time  of  these  nego- 
tiations, was  also  attempting  to  sell  the 
property,  and  had  first  shown  the  lots  iu 
question  to  the  husband  of  the  purchaser, 
and  with  the  consent  of  the  defendants  bad 
offered  the  lots  to  him  at  the  reduced  price 
of  $2,950,  with  the  understanding  that  they 
would  remit  the  difference  between  that  sum 
and  the  original  price  from  their  commission. 
The  plaintiffs,  on  being  Informed  by  Mc- 
Gtowen  of  this  offer,  agreed  to  give  him  one 
half  of  their  commission,  to  induce  talm  tv 
purchase  the  lots  through  them.  - 

B.  D.  V.  Reeve  and  A.  F.  Gunnell,  for 
plaintUGs  in  error.  John  H.  Mitchell  and 
John  W.  Sleeper,  for  defendants  In  error. 

OODDARD,  J.,  (after  stating  the  facts.)^ 
The  principal  defense  relied  on  in  the  court 
below,  and  the  one  most  strenuously  urged  in 
argument  before  us,  is  the  alleged  miscon- 
duct on  the  part  of  plaintiffs  In  agreeing  to 
divide  their  commission  with  the  purchaser; 
and  the  admission  of  the  evidence  of  this' 
fact,  and  the  effect  given  to  it  by  the  court, 
constitutes  the  principal  error  assigned  by 
plaintlfls  in  error  for  a  reversal  of  the  Judg- 
ment. It  is  manifest  from  the  examinatioir 
of  the  evidence  disclosed  in  the  record  that 
this  fact  was  regarded  by  the  court  below  as 
sufilclent  to  defeat  the  plaintiffs'  recovery, 
since,  aside  from  this,  the  right  of  plaintiffs  to- 
recover  is  clearly  shown.  It  is  Ingeniously 
argued  that  the  agreement  on  the  part  of 
plaintiffs  to  pay  the  purchaser  one-half  of  the 
commission  reduced  the  purchase  price  of 
the  property,  and  that  the  sale,  though  ap- 
I>arently,  was  not  in  fact  consummated  in' 
accordance  with  the  terms  prescribed  by  de- 
fendants; and  that  in  so  depreciating  the 
price,  and  procuring  the  execution  of  the 
deed  by  defendants  without  informing  them- 
of  the  fact,  plaintiffs  perpetrated  such  a 
fraud  on  the  defendants  as  precludes  them 
from  recovering  the  commissioiu.  We  think' 
igitized  by  VjOOQ  IC 
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tliia  position  is  untenable.  The  defendants 
received  $3,000,  the  sum  fixed  by  them  as 
the  purchase  price,  and  that  amount  is  re- 
cited In  the  deed  as  the  consideration  paid 
for  the  property.  It  Is  difficult  to  see  how 
any  disposition  that  the  plaintiffs  might 
vaake  of  tbeir  commission,  whether  they 
paid  one-half  or  tlie  whole  of  It  to  the  pur- 
cbaser,  could  in  any  manner  depreciate  the 
consld^atlon  ao  paid.  While  the  law  Is 
strict  in  requiring  good  faltb  and  fair  deal- 
ing on  the  part  of  an  agent  towards  his 
principal,  and  will  not  permit  him  to  assume 
a  double  capacity  whereby  his  personal  in- 
terests may  In  any  manner  conflict  with  the 
interests  of  bis  principal,  we  are  unable  to 
see  wherein  the  conduct  of  plaintiffs  Infrin- 
ges this  rule  in  the  remotest  degree.  Wby 
may  not  an  agent,  in  competition  with  other 
agents,  make  any  personal  sacrifice  he  may 
choose  to  make  in  order  to  achieve  success? 
May  he  net  do  what  be  pleases  with  the 
commisslMis  that  he  Is  to  receive  from  his 
principal?  And  if  he  deemed  it  necessary 
to  successful  competition  to  even  pay  a  bo- 
nus to  prociure  a  purcbaser,  may  he  not  do 
so,  if  in  so  doing  he  contravenes  no  duty 
be  owes  to  bis  principal?  Is  not  such  an 
act  an  evidence  of  good  faith  and  zeal  in 
bettalf  of  bis  principal,  rather  than  of  fraud 
or  misconduct  prejudicial  to  his  principal's 
rights?  We  can  see  nothing  reprehensible 
in  plaintiffs'  agreeing  to  divide  their  commis- 
sion with  the  purcbaser,  but  regard  it  rather 
as  a  personal  saaifice  on  their  part  to  fur- 
ther the  interests  of  the  defendants. 

It  further  appears  that  Cbew  &  Crow  as- 
serted some  claim  to  the  commission,  and 
It  is  at  their  instigation  that  defendants  con- 
test the  right  of  plaintiffs  to  compensation. 
While  the  defendants  themselves  do  not 
predicate  their  refusal  to  pay  plaintiffs  on 
account  of  any  supposed  liability  to  Chew  & 
Crow,  it  Is  insisted  by  counsel  that  by  rea- 
son of  plaintiffs'  alleged  fraud  the  defend- 
ants are  placed  in  a  position  where  there 
Is  a  dispute,  and  may  be  subjected  to  a 
double  liability.  If  such  a  defense  was  as- 
serted and  relied  on  by  defendants,  it  would 
be  without  merit,  upon  the  facts  of  the  case. 
It  is  beyond  question  tliat  plaintiffs  pro- 
duced the  purchaser  to  whom  they  sold  and 
conveyed  the  property,  and  they  were  not 
bound  to  inquire  what  part,  if  any,  other 
agents  bad  in  the  transaction.  They  could 
remain  neutral  as  between  competing  agents, 
and  by  paying  the  commission  to  the  one 
who  brought  the  purchaser  to  them  be  re- 
lieved from  liability  to  any  other.  As  was 
said  in  the  case  of  Vreeland  v.  Vetterleln,  33 
N.  J.  Law,  247:  "Where  the  property  is 
openly  put  in  the  hands  of  more  than  one 
broker,  each  of  such  agents  is  aware  tbat 
be  Is  subject  to  the  arts  and  chances  of  com- 
petition. If  he  finds  a  person  who  Is  likely 
to  buy,  and  quits  blm  without  having  effect- 
ed a  sale,  be  Is  aware  tbat  be  runs  the  risk  of 
sucb  person  falling  under  the  Influence  of 


Ills  competitor,  and  in  such  cas 
his  labor.  This  is  a  part  of 
risk  of  the  business  he  hai 
•  •  •  Now,  In  this  competlti 
of  the  property  is  to  remain  n 
Inteiested  only  In  the  result 
ther  of  the  agents  thus  empl< 
purchaser  to  him,  and  a  bargai 
the  retiuired  price,  on  what  g 
refuse  to  complete  the  bargain' 
to  the  successful  competitor: 
er  was  first  approached  by  yi 
you  should  have  I'efused  to  trea 
the  subject?'  There  is  no  lega: 
on  which  sucb  a  position  could 
And  if,  therefore,  it  sbould  be 
vendor  of  the  property  tbat  t 
introduces  a  purcbaser  to  bin 
usual  arts  of  competition,  tal 
chaser  out  of  the  hands  of  hi 
not  aware  of  anything  In  tli 
would  Justify  such  vendor  in 
complete  the  contract  •  •  ' 
sence  of  all  collusion  on  the  pa 
dor,  the  agent  through  whose 
ty  the  sale  is  carried  to  comp 
tied  to  the  commissions."  It 
evident,  upon  the  uncontrove 
this  case,  that  defendants  can  1 
held  liable  to  Ohew  &  Crow  i 
slon  for  the  sale  of  the  propert 
We  think  the  court  below  acte 
roneouB  view  of  the  law  in  i 
evidence  complained  of,  and  in 
tttect  that  it  evidently  did,  am 
son  the  Judgment  must  be  i 
versed. 


SWBM  et  al.  v.  NEW 

(Supreme  Court  of  Colorado. 

Rbootiabue  Instruments— Absio: 
TO  Joint  Maker — Action  aqais 
BUS — When  will  Lib — Slimhons 

1.  Where  one  of  two  Joint  mi 
pays  the  holder  the  amount  then 
IS  satisfied,  though  the  transac 
form  of  a  purchase,  and  the  note 
the  payor. 

2.  Where  a  summons  need 
statement  of  the  nature  of  the  ae 
of  the  complaint  is  served  th( 
1887,  §  34.)  the  service  of  a  sti 
form  prescribed  bv  section  35  foi 
copy  of  the  complaint  is  served, 
a  copy  of  the  complaint,  as  sho' 
eer's  return,  «ives  the  court  jnrl 
ter  judgment  against  defendant* 

Error  to  Arapahoe  county  co 

Action  by  Metta  S.  Newell  i 
M.  Swem  and  J.  T.  Younker  on 
note.  There  was  Judgment  for 
defendants  bring  error.     Revers 

The  other  facts  fully  appear 
Ing  statement  by  GODDARD,  J 

Metta  S.  NeweU,  the  plaintiff 
sole  hebr  of  Henry  Spamlck, 
stltuted  this  action  In  the  coi 
Arapahoe  county  to  recover  fr 
Swem  and  J.  T.  Yonnker,  the  6 
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low,  upon  a  certain  promissory  note.  Her 
«ompIaInt  Is,  in  substance,  as  follows:  That 
on  the  28th  day  of  April,  1883,  the  defend- 
ants, together  with  Henry  Spamlck,  now  de- 
ceased, by  their  promissory  note,  promised  to 
pay  to  the  order  of  Robert  A.  Young  $300,  60 
days  after  date.  That  the  said  Robert  Young 
sold  and  delivered  said  note  to  Henry  Sparnidc 
on  the  2d  day  of  Augu'st,  1883,  for  a  valuable 
oonslderatlon.  That  a  true  and  exact  copy  of 
this  ndte  Is  as  follows:  "$300.  Denver,  April 
28,  1883.  Sixty  days  after  date,  we  promise 
to  pay  to  the  order  of  Robert  A.  Young  three 
hundred  dollars,  at  the  Colorado  National 
Bank,  value  received,  with  interest  at  one 
per  cent  per  month.    [Signed]    J.  BL  Swem. 

Henry  Spamlck.    J.  T.  Younker.    No. . 

Due  June  28-30."  Upon  the  back  of  the 
note  were  the  following  Indorsements:  "Den- 
ver, Colorado,  Aug.  2,  1883.  For  and  in  con- 
sideration of  the  sum  of  $309.60,  being  prin- 
cipal of  this  note,  and  Interest  to  date,  I 
hereby  assign  the  same  to  Henry  Spamlck. 
[Signed]  R.  A.  Young."  "August  2d,  paid 
on  within  note,  by  J.  M.  Swem,  $100."  That 
plalBtiff  la  tbe  sole  heir  and  distributee  of  the 
said  Henry  Spamlck,  deceased.  That  the 
amount  of  said  note,  together  with  the  rate 
of  interest  therein  specified,  computed  up  to 
date,  is  $352.35.  Wherefore,  plaintiff  de- 
mands judgment  against  the  defendants,  and 
each  of  them,  for  the  full  sum  of  $352.35  and 
her  costs.  The  summons  issued  was  in  the 
following  form:  "[Title  of  case.  Names  of 
defendants.]  You  are  hereby  required  to  ap- 
pear In  an  action  brought  against  yon  by  the 
above-named  plaintiff  in  the  cotmty  court  of 
Arapahoe  coimty,  state  of  Colorado,  and  an- 
swer the  complaint  therein,  within  twenty 
days  after  the  servloe  hereof,  ♦  •  •  or 
Judgmmt  by  default  will  be  taken  against 
you  according  to  the  prayer  of  the  complain- 
ant. Return  of  sheriff  certifying  service  of 
summons  and  complaint  at  Denver  on  de- 
fendants Swem  and  Younker."  Swem  failing 
to  appear,  default  was  entered  against  him. 
Defendant  Younker  appeared,  and  filed  a  gen- 
eral demurrer  on  the  ground  that  the  com- 
plaint did  not  set  forth  a  good  cause  of  ac- 
tion. The  demurrer  was  overruled,  and, 
Toonker  failing  to  answer,  judgment  was 
rendered  upon  the  complaint  against  the  de- 
fendants. Jointly,  for  the  balance  of  the  prin- 
cipal of  said  note,  together  with  Interest, 
amounting  to  the  sum  of  $326.66.  To  re- 
verse tlils  judgment,  defendants  below  prose- 
cute this  writ  of  error. 

Bam  P.  Rose,  for  plaintiffa  in  error.  Horn 
A  Oaaaldy,  for  defendant  in  error. 

GODDARD,  J.,  (after  stating  the  facts.)  It 
is  tirs^  on  the  part  of  Swem  that  the  sum- 
mons served  was  insufficient  to  confer  juris- 
diction upon  the  court  to  enter  a  judgment  by 
default  against  him,  for  the  reason  that  it 
contains  no  statement  of  the  nature  of  the 
Action.    Thla  objection  is  without  merit    By 


the  express  provisions  of  section  34,  Code 
1887,  In  force  at  the  time  this  action  was 
commenced,  a  summons  need  not  contain  such 
statement  if  a  copy  of  the  complaint  was 
served  therewith;  and  by  section  35  the  form 
of  summons  that  may  be  used  In  case  a  copy  of 
the  complaint  is  served  is  prescribed.  The 
summons  in  this  case  is  in  exact  conformity 
with  the  form  so  prescribed,  and,  it  appear- 
ing by  the  return  of  the  sheriff  thereon  that  a 
copy  of  the  complaint  was  served  therewith, 
the  court  acquired  jurisdiction  to  enter  de- 
fault on  his  failure  to  appear. 

The  error  assigned  upon  the  overruling  of 
the  demurrer  of  defendant  Younker,  and  the 
entering  of  Judgment  on  the  complaint  against 
both  defendants,  presents,  in  our  oplnicm,  an 
objection  fatal  to  the  Judgment  From  the 
face  of  the  note  sued  on,  and  the  allegations 
of  the  comidalnt,  it  appears  that  Henry  Spar- 
nick  was  a  Joint  maker,  and  the  imyment  by 
him  to  Young,  the  payee,  on  the  2d  of  August, 
1883,  of  the  amount  of  the  principal  and  in- 
terest then  due,  operated  as  a  fuU  satisfac- 
tion, and  ended  the  Ufe  and  existence  of  the 
note.  It  was  thenceforth  functus  officio,  and 
could  not  be  enforcod  against  the  other  joint 
makers.  Fitch  v.  Hammer,  17  Colo.  591,  31 
Pac.  336;  Bdgerly  v.  Emerson,  28  N.  H.  566; 
Spragne  v.  Ainsworth,  40  Vt  47;  Lenoir  v. 
Rlttenhouse,  61  Miss.  400;  Adams  v.  Drake, 
11  Gush.  504;  3  Rand.  Com.  Paper,  g  1426. 
"Payment  by  one  of  several  Joint  debtors,  al- 
though It  be  made  by  him  In  the  form  of  a 
purchase,  and  be  accompanied  by  an  assign- 
ment of  the  debt.  Is  still  a  discharge  of  the 
debt"    Institution  v.  Hathaway,  134  Mass.  6d. 

It  is  contended  in  argument  that  Spamlck 
was  an  accommodation  maker,  and  that  the 
assignment  of  the  note  to  him  by  Young  evi- 
dences that  fttct  We  are  unable  to  see 
wherein  such  inference  Is  deduclble  from  the 
assignment,  or  that  it  constitutes  any  evi- 
dence of  such  fact,  especially  as  against 
Swem  and  Younker.  If  such  an  inference 
could  be  indulged  In,  It  would  not  enable  the 
plaintiff  below  to  maintain  an  action  on  the 
note.  As  was  said  in  Fitch  v.  Hammer, 
supra:  "An  indorsement  or  assignment  of 
the  note  cannot  serve  to  keep  the  note  itself 
alive,  so  as  to  be  made  the  basts  of  a  suit. 
Where  the  payment  is  made  by  a  surety,  he 
la,  in  equity,  subrogated  to  the  right  of  the 
creditor,  as  against  the  maker  of  the  note,  so 
far  as  the  securities  given  by  tbe  maker  are 
concerned.  This  is  an  equitable  exception  to 
the  rule  that  payment  by  one  joint  debtor  dis- 
charges the  debt  as  to  all.  Under  It  the  ob- 
ligation is  fltiU  held  in  force  for  the  purpose 
only  of  permitting  the  surety  to  avail  himself 
of  such  securities  as  have  been  given  by  the 
principal  debtor."  The  right  of  plaintiff  to 
sue  the  defendants,  as  Joint  makers  of  the 
note,  for  a  contribution,  is  undisputed;  and 
if  they  are  both  principals,  and  Spamlck 
merely  a  surety,  she  is  entitled  to  recover  the 
full  amount  of  the  money  paid  by  him,  from 
them  both,  either  Jointly  or  seTerall^0<pg 
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the  other  hand,  If  Swcm,  only,  was  the  prin- 
cipal, and  Younker  a  cosurety  with  Sparnlck, 
her  Tight  of  recovery  would  be  different  as 
against  each,  and  In  a  proper  action  she 
would  be  entitled  to  recover  from  Yoimker 
bnt  one-half  of  the  amount  pnid  by  Spar- 
nick.  But  no  facts  are  alleged  upon  which  a 
recovery  in  either  of  these  respects  can  be 
had  tinder  this  complaint.  The  Judgment 
must  therefore  be  reversed,  and  cause  re- 
manded.   Reversed. 

ELLIOTT,  J.,  did  not  sit  at  the  hearing  of 
this  cause,  nor  participate  in  the  decision. 


RITTMASTBR  v.  BRISBANE.  1 

(Supreme  Court  of  Colorado.     Feb.  5,  1894.) 

AppbaI/— SooPB  OF  Review— Ej«OTifBST—BuB»«H 
OF  Pboof— Deed — Dbuvbkt. 

1.  Where  an  issue  of  fact  is  tried  at  nisi 
prins  upon  evidence  taken  and  reported  in  writ- 
ing, the  appellate  conrt  will  sift  and  weigh 
the  evidence  with  the  view  to  a  just  determina- 
tion of  the  issue,  oninflnenced  by  the  finding  of 
the  trial  court. 

2.  In  an  action  to  recover  real  property, 
the  bnrden  of  proof  is  upon  the  plaintiff  to  es- 
tablish the  title  which  he  asserts  by  a  prepon- 
derance of  the  evidence. 

3.  A  deed  must  be  delirered  before  it  be- 
comes operative  as  a  conveyance,  and,  in  gen- 
eral, acceptance  is  essential  to  complete  the 
delivery  and  pass  the  title.  As  to  persons  sui 
juris,  acceptance  as  well  as  delivery  is  a  mat- 
ter of  intention,  to  be  proved  by  some  act  or 
declaration,  or  to  be  presumed  from  circnm- 
Btances,  bnt  will  not  be  lightly  presumed  where 
the  grant  imposes  some  burden  or  obligation  up- 
on the  grantee;  and  the  recording  of  a  deed  by 
the  grantor  without  the  direction  or  knowledge 
of  the  grantee  is  not,  of  itself,  evidence  of  ac- 
ceptance. 

(Syllabus  by  the  (Jonrt) 

Appeal  from  district  court.  Lake  county. 

Action  by  W.  H.  Brisbane  against  Alex. 
Rlttmaster  to  recover  real  property,  and  for 
damages  for  its  detention.  There  was  Judg- 
ment for  plaintlfF  for  the  possession  of  the 
land,  and  for  $2,700  damages.  Defendant 
appeals.     Reversed. 

The  following  Is  the  Richner-Van  Natta 
deed,  referred  to  in  opinion: 

"This  deed,  made  this  twenty-flrst  day  of 
October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-nine,  be- 
tween Herman  Richner,  of  the  county  of 
Lake  and  state  of  Colorado,  of  the  first  part, 
and  N.  T.  Van  Natta,  of  the  county  of  Re- 
public and  state  of  Kansas,  of  the  second 
part,  witnesseth,  that  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the 
sum  of  one  hundred  dollars  ($100)  to  the  said 
party  of  the  first  part  In  hand  paid  by  the 
said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  confessed  and  acknowl- 
edged, has  remised,  released,  sold,  conveyed, 
and  quitclaimed,  and  by  these  presents  does 
remise,  sell,  convey,  and  quitclaim,  unto  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,  forever,  all  the  right,  title,  interest. 


claim,  and  demand  wnich  th( 
the  first  part  hQ.<i  In  and  to  tb 
scribed  real  estate,  situate,  Ij 
in  the  county  of  Lake  and  stj 
to  wit,  lot  numbered  six,  (6,1 
(5,)  and  lot  five,  (5,)  In  block  t 
city  of  Leadvllle,  LeadvUle 
Company's  addition.  It  is  hi 
covenanted  and  agreed  that  tl 
in  shall  pay  to  William  H.  : 
vlUe,  Colorado,  the  balance  « 
money  due  on  said  property, 
to  hold  the  same,  together 
slngrular  the  appurtenances 
thereunto  belonging,  or  in  a 
unto  appertaining,  and  all  th 
title.  Interest,  and  claim  whi 
said  party  of  the  first  part,  « 
equity,  to  the  only  propo-  ni 
behoof  of  the  said  party  of  tl 
his  heirs  and  assigns,  forey< 
whereof,  the  said  party  of  th 
hereunto  set  his  hand  and  se 
year  first  above  written.  [SI 
Richner.     [Seal.]" 

Alvln  Marsh,  for  appellant 
for  appellee. 

ELLIOTT,   J.    This   action, 
would  have  been  called  "ej< 
our  former  practice.     Brisbai 
low,  by  his  complaint  claimed 
er  in  fee  of  lot  5,  in  block  8,  I 
Improvement  Company's  add! 
of  Leadvllle,  in  Lake  county, 
tcr,  defendant  below,  by  his 
ed  title  In  fee  to  the  west  1 
lot  6,  but  disclaimed  having 
the  residue.     Both  parties  cla 
ises  by  mesne  conveyances 
H.  Bush  as  the  common  soui 
appears  that  Bush,  as  owner  < 
on  July  22,  1879,  executed  a 
conveying  the  west  100  feet  i 
one  Herman  Richner.     The  d( 
livered  at  that  time,  but  was 
escrow  with  the  Miners*  Exc 
leadvllle,  to  be  delivered  to 
his  paying  the  purchase  mone 
oration  stated  in  the  deed  'n 
October  21,  1879,  before  Richr 
paying  for  the  property,  bef 
tered  into  possession  thereof, 
deed  from  Bush  to  him  was  i 
escrow  by  the  bank,  Richner 
on  the  same  dny  caused  to 
the  recorder's  office  of  Lake 
claim  deed  of  the  property  in 
eluding  other  property)    to  o 
Natta,  of  Kansas.     On  May  " 
O.  Joy,  as  the  agent  of  W.  B 
Van    Natta  in   Kansas,   and 
him  a  quitclnliu  deed   of  tl 
Bush.     This    deed    was    reco 
1887.    On  June  4, 1887,  Bush  g 
deed  of  the  premises  to  the 
bane.    This  deed  was  rocorde 


'  Rehearing  denied. 
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Such  is  the  chain  of  title  under  which  ap- 
pellee, Brisbane,  claims  In  this  action.  The 
chain  of  title  upon  which  appellant,  Rltt- 
master,  relies,  is  as  follows:  While  the  deed 
from  Bush  to  Rlchner  was  held  by  the  bank 
as  an  escrow,  Rlchner,  having  made  certain 
payments  on  account  of  the  property,  was 
permitted  to  take  possession  of  the  same  in 
November,  .1879.  On  February  24,  18S0, 
Richner  finished  paying  for  the  property, 
and  received  the  deed  previously  held  as  an 
escrow.  He  thereupon  executed  and  deliv- 
ered a  warranty  deed  of  the  property  to  Al- 
exander Kittmaster  (appellant)  and  Levi  and 
Abram  Rachofsky,  and  thereupon  the  gran- 
tees under  the  latter  deed  went  into  posses- 
sion of  the  property.  Both  of  these  deeds 
were  recorded  March  8,  18S0.  On  June  1, 
ISSC,  the  Rachofskys  gave  a  quitclaim  deed 
of  the  iHremises  to  appellant,  which  deed  wa» 
recorded  June  5,  1886. 

From  the  foregoing  it  la  clear  that,  to  en- 
title Brisbane  to  recover,  two  questions  must 
be  resolved  in  his  favor,— that  is,  in  the  af- 
firmative: First.  Was  the  deed  of  October 
21, 1878,  from  Richner  to  Van  Natta,  actually 
delivered  by  Richner,  and  accepted  by  Van 
Natta,  before  Rlttmaster  and  the  Rachofskys 
acquired  their  deed  to  the  premises?  Sec- 
ond. If  the  Rlchner-Van  Natta  deed  was 
thus  delivered  and  accepted,  was  it  effectual 
to  convey  to  Van  Natta  the  fee-simple  title 
afterwards  acquired  by  Rlchner? 

In  respect  to  the  second  question.  It  will 
be  observed  that  the  deed  is  a  mere  qxiltdalm 
and  release.  It  does  not  purport  to  convey 
"an  estate  in  fee  simple  absolute,"  nor  does 
it  purp<Mrt  to  convey  the  land  at  all,  but 
merely  the  right,  title,  or  interest  which  Rlch- 
ner had  in  the  premises  at  the  time  of  its  ex- 
ecution. Counsel  concede  that  section  4  of 
the  statute  of  conveyances  (Gen.  St  S  201; 
Mills*  Ann.  St.  {  430)  "has  no  application  ex- 
cept in  cases  where  the  deed  purpwts  to  con- 
vey an  estate  in  fee  simple  absolute."  But 
they  contend  that,  as  Richner  had  some  right 
and  title  to  the  premises  when  he  executed 
the  deed  to  Van  Natta,  his  deed,  if  delivered 
and  accepted  in  time,  was  effectual  to  con- 
vey such  right  and  title  as  he  then  had,  and 
that,  when  he  subsequently  acquired  the  le- 
jznl  title,  it  immediately  inured  to  the  beneUt 
of  Xan  Natta  by  virtue  of  the  delivery  and 
acceptance  of  the  deed  of  October  21,  1879, 
to  the  exclusion  of  the  Intermediate  purchas- 
ers. It  is  also  u;ged  that,  in  determining 
the  effect  of  the  deed,  the  following  provision 
must  be  considered:  "It  is  hereby  expressly 
oovcniinted  and  agreed  that  the  grantee  here- 
in shall  pay  to  William  H.  Bush,  of  LeadvlUe, 
Colorado,  the  balance  of  the  purchase  money 
due  on  said  property."  It  may  be  conceded 
that  a  voluntary  acceptance  of  the  deed  by 
Van  Natta  would,  by  reason  of  such  cove- 
D.int.  have  rendered  him  liable  for  the  balance 
of  the  unpaid  purchase  money.  But  the  cove- 
nant Is  a  mere  p«-sonaI  covenant  It  is  not  a 
covenant  running  with  the  land.     It  is  not  a 
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covenant  of  seisin,  nor  for  quiet  and  peaceable 
possession,  nor  of  general  or  special  war- 
ranty. Ck)unsel  for  appellee  have  presented 
an  elaborate  brief,  based  upon  common-law 
authorities.  In  support  of  their  views;  but  we 
need  not  now  determine  the  questions  of  law 
thus  presented,  since  they  depend  upon  ques- 
tions of  fact,  to  be  determined  from  a  consid- 
eration of  the  evidence  as  disclosed  by  the 
record:  Did  Richner  deliver  his  deed  of  Oc- 
tober, 1879,  to  Van  Natta?  and  did  Van  Natta 
accept  the  same? 

1.  This  cause  was  tried  by  the  court  with- 
out a  Jury,  and  it  is  urged  that,  as  delivery 
and  acceptance  are  questions  of  fact,  the  ap- 
pellate court  should  consider  itself  bound  by 
the  findings  of  the  trial  court  The  general 
rule  undoubtedly  is  that  the  appellate  court 
will  not  disturb  the  findings  of  the  trial  court 
upon  an  issue  of  fact,  where  the  court  tries 
the  issue  upon  evidence  given  orally,  by  liv- 
ing witnesses,  in  its  presence,  provided  there 
Is  a  substantial  conflict  tn  the  evidence  bear- 
ip.g  upon  such  Issue.  But  when  the  Issue  Is 
determined  upon  testimony  taken  and  report- 
ed to  the  trial  court  in  writing  the  rule  is  dif-  . 
ferent.  In  such  case,  as  was  said  by  Chief 
Justice  Thatcher  in  Jackson  ▼.  Allen,  4  Colo. 
268,  the  "appellate  court  will  not  sustain  the 
decree  of  the  court  below,  merely  on  the  ' 
ground  that  it  is  not  unsupported  by  evidence, 
but  will  examine  the  entire  record— sift  all 
the  evidence  adduced— with  the  view  of  ar- 
riving at  the  truth."  The  reasons  for  this  dis- 
tinction have  been  so  often  pointed  out  that 
they  need  not  be  repeated.     Miller  v.  Taylor, 

6  Colo.  41;  Sieber  v.  Frink,  7  Colo.  148,  2  Pac 
901;  Bank  v.  Newton,  13  Colo.  250,  22  Pac. 
444;  Kimball  v.  Lyon,  19  Colo.  — ,  35  Pac. 
44.  At  the  second  trial  of  this  cause,  in 
April,  1890,  (the  trial  now  under  review,)  all 
the  direct  testimony  bearing  upon  the  ques- 
tion of  Van  Natta's  alleged  acceptance  of  the 
Richner  deed  was  the  testimony  of  Richner 
and  Van  Natta  themselves,  and  perhaps  the 
testimony  of  WllUam  H.  Bush.  None  of  these 
witnesses  gave  their  testimony  oraUy  before 
the  court  on  that  trial.  The  testimony  of 
Rlchner  was  read  from  the  stenographic  notes 
of  his  testimony  as  given  on  the  first  ti'ial, 
February,  188&  His  deposition  taken  in  Jan- 
uary, 1890,  was  also  read.  The  testimony  of 
Van  Natta  consisted  of  two  depositions, — cme 
taken  In  January,  1888,  and  the  other  taken  in 
May,  1889.  The  testimony  of  Bush  was  read 
from  his  deposition.  More  than  two  years 
elapsed  between  the  two  trials.  The  testi- 
mony of  Rlchner  on  the  second  trial,  read 
from  the  stenographic  notes,  must  on  this  re- 
view be  considered  the  same,  in  effect,  as  if 
token  by  deposition. 

2.  From  the  foregoing  it  follows  that  upon 
this  appeal  this  court  must  sift  and  weigh 
the  evidence  bearing  upon  the  question  of 
the  alleged  delivery  and  acceptance  of  the 
Rlchner-Van  Natta  deed,  with  the  view  to  a 
Just  determination  of  the  controversy,  unin- 
fluenced by  the  finding  of  the  trial  court. 
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Not  only  the  direct  cridonee,  but  all  the  facts 
and  clrcumstauces  throwing  light  upon  such 
question,  must  be  thus  considered;  and  in 
arriving  at  a  conclusion  it  is  to  be  borne  in 
mind  that  the  burden  of  proof  is  upon  appel- 
lee (plaintifT  below)  to  establish  sucli  deliv- 
ery and  acceptance  by  a  preponderance  of 
the  evidence.  It  must  be  admitted  that  there 
is  some  inconsistency  between  Richner's  tes- 
timony, as  first  given,  'and  his  deposition 
afterwards  taken.  The  same  la  true  of  the 
two  depositions  of  Van  Natta.  The  testimo- 
ny of  RIchner,  as  given  in  18S8,  indicates  that 
within  a  weeli  after  «cecutlng  and  recording 
the  quitclaim  deed  of  October,  1879,  he  wrote 
io  Van  Natta  atMut  the  deed,  and  sent  the 
same  to  him;  but  in  his  deposition,  taken  in 
1800,  he  states  that,  in  testifying  at  the  first 
trial  about  sending  the  deed  to  Van  Natta, 
he  referred  to  his  correspondence  with  Van 
Natta  in  <he  fall  of  1886,  when  he  wrote  and 
asked  Van  Natta  to  redeed  the  property,— 
that  is,  to  deed  it  back  to  Ricbner.  The  ex- 
planation of  Richner  upon  this  point  is  cor- 
roborated by  Van  Natta  by  his  first  deposl- 
.  tion,  as  well  as  by  his  second.  The  follow- 
ing is  from  the  first  deposition  of  Van  Natta: 
"Q.  4.  Did  yon  know  of  the  execution  of  a  deed 
by  Herman  Richner  to  you  of  lot  No.  6,  in  block 
No.  5,  and  lot  No.  5,  in  block  No.  3.  of  the  Lead- 
vllle  Improvement  Company  addition  to  the 
city  of  Leadvllle,  and  dated  October  2l8t, 
1879,  and,  if  so,  when  did  said  deed  come 
into  your  possession,  and  ftom  whom  did 
you  receive  it?  A.  There  was  a  deed  from 
Herman  Richner  to  me  of  the  lots  in  Lead- 
vllle mentioned  in  the  above  question,  but 
the  date  of  the  deed  and  date  of  reception, 
and  from  whom  received,  I  cannot  say;  but 
subsequent  trasactions  show  that  such  deed 
was  made  October  21st,  1879,  conveying  to 
me  the  lots  mentioned  in  the  question  No.  4. 
The  transaction  referred  to  was  the  recep- 
tion of  a  deed  and  letters  from  Herman 
Richner  or  his  agent,  or  from  both,  asking 
me  to  sign  and  return.  The  written  portion 
of  the  deed  contained,  as  It  struck  me,  such 
strange  and  extraordinary  explanations,  (and 
being  no  part  of  the  conveyance,)  that  I  did 
not  consider  It,  and,  there  being  no  consider- 
ation offered  or  accompanying  it,  I  refused 
to  make  such  deed."  The  following  is  from 
the  second  deposition  of  Van  Natta:  "Q.  3. 
Have  you  heard  of  a  deed,  made  by  Herman 
Richner  to  you,  of  lot  No.  6,  in  block  No.  (5, 
and  lot  No.  5,  In  block  No  3,  of  the  Lead- 
vllle Improvement  Company's  addition  to  the 
city  of  LeadvlUe,  which  deed  contained  a 
condition  that  the  grantee  shall  pay  the  pur- 
chase money?  If  yea,  did  you  ever  see  the 
deed?  A.  Yes,  I  have  heard  of  it  In  this 
way:  Several  years  (It  now  seems  to  me) 
after  the  alleged  making  of  deeds  from  Rich- 
ner to  myself,  Richner  or  his  attorney,  or 
both,  wrote  to  me,  and  requested  me  to  sign 
and  return  a  deed  to  the  lots  it  was  alleged 
he  had  conveyed  to  me.  On  the  reception 
of  this  deed  for  my  signature,  with  letter  of 


request  to  sign  and  return,  I 
believe,  nor  do  I  now  believe, 
from  Ricbner  conveying  these 
seen  or  received  by  me,  or  anj 
I  had  not,  at  the  time  of  the  re 
letter  and  deed  to  convey,  tht 
presslcm  that  I  ever  received 
Richner  tor  these  lots,  or  anj 
Leadrllle.  The  deed  sent  m< 
contained  matters  foreign  to  a  < 
which  I  knew  nothing.  This  k 
to  convey  said  lots,  as  I  have 
was  the  first  intimation  or  kno' 
either  directly  or  indirectiy,  thai 
conveyed  them  to  me.  After  tl 
Richner  or  his  attorney,  or  botl 
return  the  deed,  I  paid  no  moT\ 
the  lots  in  question  than  If  th^ 
existence,  until  C.  C.  Joy  came 
on  the  farm.  I  did  not  then  ki 
now  know,  anything  of  the  con 
referred  to  that  the  grantee  st 
purchase  money."  The  first 
Van  Natta  is  somewhat  vagn 
tain,  perhaps  evasive.  Some  ] 
may  be  construed  as  indicating 
of  the  existence  of  the  deed  i 
and  considered  that  he  had  ao 
the  property  by  means  of  it; 
was  indebted  to  him  for  prof 
ices,  and  that  he  considered  ti 
Richner  as  part  payment  It 
very  easy  for  a  man  to  conslde 
some  right  or  UOe  to  propertj 
offered  $100  for  It,  and  asked  t 
quitclaim  deed.  The  followin 
style  of  Van  Natta's  testimon; 
deposition:  "Q.  8.  Was  It  not  i; 
tween  yon  and  Herman  Rich 
the  execution  of  said  deed,  thi 
execute  the  same  to  you? 
course.  It  was  understood  beti 
and  myself  that  he  was  to  ; 
owed  me,  and  I  was  satisfied  tt 
'such  way  as  he  could  pay." 
that  this  was  not,  and  probabl; 
tended  to  be,  a  direct  answo- 
tion.  Van  Natta's  second  depe 
different.  Therein  he  testified  ] 
the  deed  from  Richner  to  him 
his  possession,  and  that  be  h 
celved,  or  hi  any  manner  accept 
He  also  further  testified:  "Q. 
ever  any  contract  agreement  o 
Ing  between  yon  and  said  Rlc 
would  convey  said  lots  ta  yon 
so  doing,  or  any  agreement  beti 
him  concerning  said  lots  after 
said  deed,  until  the  said  Ric 
Belleville,  in  1887,  the  time  yo 
lots  to  RlcBner?  A.  There  wai 
agreement  or  understanding 
Richner,  or  any  one  for  him, 
that  he  would  or  was  to  con 
lots  to  me,  neither  befwe  nor  a 
that  said  lots  were  conveyed  to 
State  whether  or  not  you  wo 
cepted  this  deed  if  you  had  seen 
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that  by  the  terms  of  the  deed  yon  would 
have  become  liable  to  pay  tbe  purcbase  mon- 
ey that  Rlcbner  was  to  pay,  and  whether 
you  ever  did  accept  such  deed.  A.  Again  I 
say  I  do  not  now  remember,  nor  can  I  now 
recall,  nor  have  I  ever  been  able  so  to  recall 
or  remember,  the  slightest  Impression  that  I 
ever  then,  or  at  any  subsequent  time,  re- 
ceived from  Richn«r  tbe  deed  conveying  said 
lots  to  me,  and  when  he  wrote  me,  and  ask- 
ed me  to  reconvey.  I  believed  then,  and  do 
uov7,  that  be  was  mistaken  when  be  said 
that  he  had  made  the  deed  and  sent  it  to  me; 
and  of  course  I  could  not  accept  a  thing  that, 
to  me^  had  no  existence,  and  had  I,  at  that 
time,  reodved'the  deed  with  the  condition 
of  paying  the  balance  of  the  purcbase  money 
as  therein  named,  I  never  would  have  ac- 
cepted such  deed  bad  one  been  tendered  me 
under  any  circumstances." 

When  there  is  conflict  between  the  testi- 
mony of  different  witnesses,  and  especially 
when  the  same  witness  makes  inconsistent 
statements,  it  often  becomes  necessary  to 
consider  tbe  undisputed  facts  and  circum- 
stances connected  with  the  matters  to  which 
the  conflicting  and  inconsistent  statements 
relate.  In  order  to  arrive  at  the  truth;  and 
this  is  the  more  necessary  when  the  tribunal 
charged  with  the  responsibility  of  weighing 
the  evidence  and  determining  the  issues  does 
not  see  or  hear  the  living  witnesses.  The 
accuracy  and  value  of  a  witness'  testimony 
may  often  be  determined  by  comparing  his 
statements  with  known  facts  and  circum- 
stances pertaining  to  the  matter  or  transac- 
tion under  investigation.  Truth  is  consistent; 
error  is  inconsistent  The  real  facts  and  dr- 
cumstances  of  every  transaction  will  always 
be  found  consistent  with  each  other  when 
the  whole  truth  is  known.  As  expressed  by 
an  eminent  author:  "All  facts  and  circum- 
stances which  have  really  happened  were 
perfectly  consistent  with  each  other,  for  they 
did  actually  so  consist."  Starkle,  Ev.  *842. 
Truth  appears  clearer  the  more  It  is  exam- 
ined in  the  light  of  its  surroundings.  Truth 
coivts  the  fullest  investigation.  Error  shrinks 
from  Investigation  because  its  suiroundlngs 
reveal  Its  inconsistencies.  The  untruthful 
-witness  seeks  refuge  In  the  obscurity  of  gen- 
eral assertions;  he  avoids  the  statement  of 
particulars.  What  are  the  undisputed  facts 
and  circnmstances  pertaining  to  this  trans- 
action? The  more  Important  are  as  follows: 
In  1879,  Rlcbner  entered  into  a  contract  with 
Bush  for  the  purchase  of  the  property  in  con- 
troversy, the  deed  therefor  being  held  as  an 
escrow  by  a  third  party  until  the  purchase 
money  should  be  paid.  Before  Rlcbner  ac- 
quired the  legal  title  to  the  property,— before 
he  paid  for  or  took  possession  of  the  same- 
be  'executed  and  recorded  the  quitclaim  deed 
of  the  property  to  Van  Natta.  This  deed 
was  executed  and  recorded  without  any  ne- 
f;otiatlon,  contract,  agreement,  or  understand- 
ing whatever  in  respect  to  the  matter  be- 
tween Rlcbner  and  Van  Natta.    No  consid- 


eratiou  was  paid,  or  a^-ecd  to  be  paid,  for 
the  property  by  Van  Natta  at  the  time  the 
deed  was  executed,  or  afterwards.  Thus  far 
there  Is  no  disputie,  though  Van  Natta  testi- 
fies that  Rlcbner  owed  him  about  $200  when 
the  deed  was  executed.  Richner  denies  ow- 
ing Van  Natta  anything  at  that  time,  and 
says  he  executed  the  deed  because  a  man  in 
Kansas  was  asserting  a  claim  against  him. 
In  respect  to  this  conflict  It  is  sufficient  to 
say  that  there  Is  no  evidence  of  any  agree- 
ment between  Richner  and  Van  Natta  that 
this  deed  was  delivered  or  accepted,  or  was 
to  be  delivered  or  accepted,  on  account  of  the 
supposed  indebtedness  of  Richner  to  Van 
Natta.  Again,  the  undisputed  facts  are  that, 
about  a  month  after  executing  the  quitclaim 
deed  to  Van  Natta,  Richner  took  possession 
of  the  property,  and  in  February,  1880,  sold 
and  conveyed  the  same,  by  warranty  deed, 
to  appellant,  Rittmaster,  and  the  Rachofskys, 
they  having  no  actual  knowledge  of  the  deed 
to  Van  Natta.  They  paid  tbe  sum  of  $5,000 
cash  for  the  property,  part  of  which  sum 
was  paid  to  Bush,  as  the  balance  bf  the  pur- 
chase money,  and  the  residue  to  Richner. 
The  escrow  deed  from  Bush  to  Richner,  and 
also  the  deed  from  Richner  to  Rittmaster 
and  the  Rachofskys,  were  thereupon  deliv- 
ered, accepted,  and  recorded,  and  the  latter 
parties  went  Into  possession  of  the  property. 
They  held  the  property  more  than  seven 
years  before  any  claim  to  the  premises  was 
asserted  under  the  Rlchner-Van  Natta  quit- 
claim deed.  During  that  time,  Rittmaster  and 
the  Rachofskys  ■  occupied  the  property,  kept 
it  in  repair,  redeemed  it  from  tbe  taxes  of 

1880,  and  paid  the  taxes  on  it  for  the  years 

1881,  1882,  1883,  1884,  and  1885.  What  did 
Van  Natta  do  during  all  this  time?  He  nei- 
ther paid,  nor  offered  to  pay,  the  balance  of 
the  purchase  money  to  Bush,  though  the 
quitclaim  deed  contained  an  express  cove- 
nant that  be  should  pay  the  same;  and  it  is 
conceded  that,  by  an  unqualified  acceptance 
of  the  deed,  he  would  have  become  obligated 
to  make  such  payment  Van  Natta  neither 
paid,  nor  offered  to  pay,  any  taxes  upon  the 
property  at  any  time.  He  never  collected, 
or  attempted  to  collect  any  rents  there- 
from. He  never  asserted  any  title  or  £laim 
to  tbe  property,  never  inquired  after  it  and 
did  not  visit  LeadviUe  dtiring  all  of  said 
time.  He  has  never  produced  the  quitclaim 
deed  nor  any  letter  from  Richner  advising 
him  about  the  property.  Not  until  May, 
1887,  when  he  was  visited  by  Joy,  did  he 
give  the  quitclaim  deed  of  the  property  to 
Bush.  It  is  admitted  that  Joy  paid  Van 
Natta  tbe  sum  of  |100,  only,  for  tbe  quit- 
claim deed,  and  that  this  deed  was  procured 
to  strengthen  a  claim  to  the  property  which 
Joy  was  attempting  to  maintain,  based  upon 
a  tax  title.  The  tax-title  suit  was  after- 
wards determined  in  the  United  States  cir- 
cuit court  at  Denver  in  favor  of  Rittmaster. 
Bush  testified  that  he  procured  the  deed 
from  Van  Natta  for  the  piu^osa^of  perfect- 
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ing  the  title  of  Joy.  The  following:  Is  from 
the  deposition  of  Bush:  "Q.  What,  If  any, 
consideration  wns  paid  by  you  to  Van  Natta 
for  the  deed  referred  to,  and  what  considera- 
tion, if  any,  was  paid  by  Brisbane  to  you 
for  said  lots?  A.  There  was  no  considera- 
tion from  me  to  Van  Natta.  I  made  the 
deed  to  Brisbane  at  the  request  of  C.  C.  Joy, 
to  whom  I  was  under  many  obligations  for 
worlc  done."  There  Is  no  other  evidence  re- 
lating to  the  interest  of  appellee  in  the  prop- 
erty. The  equitable  cross  complaint  of  Ritt- 
master  alleges  that  the  deed  from  Bush  to 
Brisbane  was  without  consideration.  Appel- 
lee's reply  alleges  that  his  deed  from  Bush 
was  "based  upon  and  supported  by  a  valu- 
able consideration,"  but  the  amount  of  the 
consideration  is  not  named,  as  good  equity 
pleading  requires.  The  reply  was  not  veri- 
fied. Besides,  appellee  did  not  testify  in  thfe 
case,  and  no  proof  was  offered  in  support  of 
his  averment  that  there  was  a  valuable  con- 
sideration for  the  deed.  Under  the  circum- 
stances, the  conclusion  must  be  that  the  con- 
sideration was  no  more  than  nominal. 

3.  A  deed  must  l>e  delivered  before  it  be- 
comes operative  as  a  conveyance,  and.  In 
general,  acceptance  is  essential  to  complete 
the  delivery  and  pass  the  title.  In  respect 
to  persons  sui  jiu'ls,  acceptance  as  well  as 
delivery  is  a  matter  of  intention.  Intention 
may  be  manifested  by  some  act  or  declara- 
tion, or  it  may  be  presumed  from  circum- 
stances, but  will  not  be  lightly  presumed, 
where  the  grant  imposes  a  burden  or  obliga- 
tion upon  the  grantee,  and  the  recording  of 
a  deed  by  the  grantor  without  the  direction 
or  knowledge  of  the  grantee  is  not,  of  itself, 
to  be  regarded  as  evidence  of  acceptance. 
Van  Natta,  as  he  testifies,  was  a  practicing 
attorney  when  the  transactions  under  con- 
sideration occurred.  He  must  be  presumed 
to  have  been  conversant  with  the  law.  Ac- 
tions speak  louder  than  words;  so,  some- 
times, does  inaction;  and  silence  is  often 
stronger  than  speech.  In  1879,  when  Rich- 
ner  executed  the  quitclaim  deed  to  Van  Nat- 
ta, and  in  1880,  when  he  executed  the  war- 
ranty deed  to  Rittmaster  and  the  Rachof- 
skys,  Leadville  was  a  prosperous,  growing 
mining  town.  Its  reputation  as  such  was 
widespread.  There  was  a  rapid  rise  In  the 
price  of  real  estate  during  that  period.  It 
appears  that  the  property  in  controversy, 
which  was  bought  in  July,  1879,  for  $1,300, 
was  sold  In  February,  1880,  for  $5,000.  If 
Van  Natta  received  a  deed  to  this  Leadville 
property  in  October  or  November,  1879,— if 
he  accepted  or  intended  to  accept  such  deed, 
—why  did  he  not  do  something  to  manifest 
his  acceptance?  It  Is  impossible  to  believe 
that  he  would  have  done  nothing  in  respect 
to  the  property  during  the  succeeding  seven 
years  and  more,  if  he  considered  he  had  ac- 
quired a  good  title  to  it.  Even  his  execu- 
tion of  the  quitclaim  deed  to  Bush,  at  the  in- 
stance of  Joy,  for  the  sum  of  $100,  indicates 
the  relinquishment  of  mere  color  of  title,— 
the   removal  of  a  cloud  from   title,— rather 


than  the  conveyance  of  an 
It  does  not  indicate  tliat  be  1 
received  or  accepted  the  Rich 
deed.  Van  Natta's  whole  condi 
his  positive  testimony,  indicate 
er  received  nor  heard  of  the  di 
to  convey  to  him  Richner's  1) 
property,  for  years  and  years  i 
was  executed  and  recorded. 

Upon  a  careful  review  of  the 
our  finding  must  be  that  the 
part  of  appellee  is  not  sustaii 
ponderance  of  the  evidence, 
trary,  our  conclusion,  from  t 
dence  and  circumstances  of  thi 
the  quitclaim  deed  executed  1 
Van  Natta  was  never  deliverc 
ed.  It  is  probable  that  Rich 
tended  to  deliver  it,  and  that 
simply  as  a  blind  to  his  crediti 
If  it  was  sent  by  Richnor,  w< 
that  it  was  never  received,  j 
cepted,  by  Van  Natta.  This  C( 
well  sustained  by  the  direct 
the  opposite  theory.  It  acco 
undisputed  facts  and  circums 
case.  It  is  consistent  with  ( 
rlence,  and  in  harmony  witl 
which  ordinarily  influence  an 
man  conduct.  Moreover,  this  c 
tects  those  who  purchased  tb 
good  faith  for  a  large  consider: 
have  occupied  and  improved  1 
paid  the  taxes  thereon,  for  yei 
It  upholds  the  title  of  l)ona  fl 
against  a  claim  founded  upoi 
consideration,  and  asserted  t 
have  done  little  or  nothing  in 
property.  In  short,  the  condu 
the  ends  of  Justice  and  equity, 
wrong  and  injury.  The  Judgmi 
trict  court  is  reversed,  and 
manded,  with  directions  to  ret 
in  favor  of  defendant,  Rittmasi 

OODDARD,  X.  was  not  presei 
ment  of  tliia  cause,  and  did  not 
the  decision. 

RICHNER   V.  BRISB 
(Supreme  Court  of  Colorado. 

APPBAL— BCOPB  OP  RbVIEW— &BCT 

OP  Proop— Dbuvebt  OP 

The  decision  in  Rittma.stE 

35  Pac.  736,  was  followed  in  thii 

and  facts  iuTolved  being  the  san; 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  L 
Action  by  W.  H.  Brisbane  ag 
Rlchner  tot  the  possession  of 
There  was  Judgment  for  plaintli 
ant  appeals.     Reversed. 

A.  F.  Ounnell,  for  appdla 
Sayre,  for  appellee. 

PER  CURIAM.  The  tlUe  < 
this  case  depended  upon  the  ( 
conveyance  and  other  evldenc 
title  of  appellee  in  the  case  of 


'  UeLibarinE  denied. 
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Brisbane,  Oust  decided  by  this  court,)  35  Pac. 
7315.  The  two  causes  were  tried  together  at 
nisi  prlus,  and  it  Is  conceded  that  their  de- 
termination must  be  the  same  upon  appeal. 
The  judgment  of  the  district  court  is  accord- 
ingly reversed,  and  the  cause  remanded,  with 
(liiwtions  to  render  Judgment  in  favor  of  the 
defendant,  Rlchn».    Reversed. 

GODDARD,  J.,  was  not  present  at  the  argu- 
ment of  this  cause,  and  dia  not  participate  in 
the  decision. 

GORTHELIi  «t  at.  v.  MEAD,  Justice  of  the 

Peace. 
(Supreme  Court  of  Colorado.    Feb.   5,   1884.) 

JCSTICE  OV  THB  PeaOB  —  PkaCTIOB  —  5UMBBB  Of 
JOKOBS— ArrACHMSKT  — BlKTKT  OW  JODOMBMT  — 
JdANDAMCS. 

1.  In  the  trial  of  a  civil  case  by  jury  before 
a  justice  of  the  peace,  the  jury  may  consist  of 
any  number  of  jurors  the  parties  agree  upon, 
or  accept  without  objecting  to  the  number. 

2.  Where  the  property  of  a  third  person  Is 
attached  under  a  writ  issued  by  a  justice  of  the 
peace,  the  owner  may  intervene  in  pursuance 
of  the  statute,  and  have  his  property  released, 
even  though  its  value  exceeds  fSOO,  and  a  ver- 
dict and  judgment  in  his  favor  in  such  proceed- 
ing will  be  valid,  provided  the  damages  do  not 
exceed  the  justice's  jurisdiction. 

3.  A  justice  of  the  peace  under  the  laws 
of  this  state  has  no  authority  to  entertain  or 
grant  a  motion  in  arrest  of  judgment.  The  jo- 
risdiction  of  the  justice  is  purely  statutoiy; 
and  when  a  verdict  is  rendered  by  a  jury,  if  the 
verdict  is  within  the  jurisdiction  of  the  justice, 
it  is  his  duty  to  enter  judgment  upon  it.  His 
duty  in  that  behalf  is  ministerial,  not  judicial; 
and  if  he  assumes  to  set  aside  the  verdict,  or 
to  render  judgment  contrary  to  the  verdict, 
such  proceeding  may  be  regarded  as  a  nullity. 

4.  A  justice  of  the  peace  may  be  compelled 
by  writ  of  mandamus  to  enter  judgment  when 
tbe  proceedings  in  the  case  have  reached  such 
stage  that  there  is  nothing  to  be  done  but  the 
clerical  work  of  entering  the  judgment. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Rio  Grande  county. 

Action  by  John  L.  Cortbell  and  another,  aa 
Corthell  Bros.,  against  Marvin  Mead,  a  jus- 
tice of  the  peace,  for  mandamus.  Tbe  writ 
was  denied,  and  plalntlfTs  bring  error.  Re- 
versed. 

The  other  facts  fully  appear  In  the  follow- 
jxg  statement  by  ELLIOTT,  J.: 

Petition  for  writ  of  mandamus  to  compel 
roapondent,  as  justice  of  the  peace,  to  enter 
itidgment  in  accordance  with  the  verdict  ren- 
dered by  a  Jury  in  a  certain  proceeding  be- 
fore said  justice.  The  district  court  denied 
the  writ  Petitioners  seek  a  reversal  of  the 
:iistrlct  court  judgment  by  writ  of  error  from 
tbls  court  The  facta  out  of  which  tbe  ap- 
plication for  mandamus  arises  are,  in  sub- 
iirnnce,  as  follows:  Certain  persons,  doing 
business  as  copartners  under  the  firm  name 
>f  the  La  Jara  Hardware  Company,  brought 
tuit  before  a  justice  of  the  peace  against  one 
33.  S.  Corthell.  A  writ  of  attachment  was  is- 
(ued,  and  a  stock  of  goods  was  levied  on  of 
tie  value  of  $477.67,  as  stated  in  the  return 
»f  the  constable.  Before  the  trial  of  the  at- 
1%  chment,  John  L.  and  Elmer  L.  Corthell,  do- 
xxS  business  as  Corthell  Bros.,  filed  atHdavlts 


l)efore  tbe  Justice,  claiming  the  attached 
property  as  their  own.  A  trial  of  the  right 
of  property  was  had  by  a  jury  of  three,  no 
greater  number  being  demanded  by  either 
party.  The  Jury,  after  hearing  the  evidence, 
returned  a  verdict  as  follows:  "We,  the 
Jury,  find  Judgment  In  'favor  for  the  Corthell 
Brothers,  and  assess  the  damages  at  $300." 
The  justice  of  the  peace  received  and  record- 
ed the  verdict,  and  discharged  the  jury. 
Three  days  afterwards,  upon  motion  of  the 
plaintiffs  in  the  attachment  suit,  (defendants 
in  the  trial  of  the  right  of  property,)  the  Jus- 
tice made  an  order  purporting  to  arrest  the 
Judgment  He  also  refused  to  enter  judg- 
ment upon  the  verdict  of  the  Jury,  and  dis- 
missed the  case;  that  is,  the  proceeding  for 
the  trial  of  the  right  of  property.  In  the 
main  case,  plaintiffs  recovered  Judgment 
against  the  defendant  (or  the  full  amount  of 
their  demand,— $106.a0. 

0.  M.  Oorlett,  for  plaintiffs  in  error.  Ira  J. 
Bloomfidd,  for  defendant  in  error. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
Plaintiffs  in  error  (claimants  of  the  attached 
property,  and  petitioners  for  the  writ  of 
mandamus)  contend  that  they  were  and  are 
entitled  to  have  Judgment  rendered  in  the 
Justice's  court  in  accordance  with  the  ver- 
dict of  the  Jury.  They  Insist  that  the  action 
of  the  Justice  of  the  peace  in  assuming  to  ar- 
rest the  Judgment  upon  the  verdict,  and  In 
dismissing  their  claim  to  the  property,  was 
and  is  void;  that  his  refusal  to  enter  Judg- 
ment in  their  favor  was  the  refusal  to  per- 
form an  act  which  the  law  specially  enjoins 
upon  him  as  a  duty  resulting  from  his  office; 
and  that  they  have  no  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law, 
eta  Defendant  In  error  (the  Justice  of  the 
peace,  and  respondent  In  this  mandamus  pro- 
ceeding) claims  that  the  trial  of  the  right  of 
property  was  a  nullity;  that  a  Jury  of  three 
was  not  a  lawful  jury;  that,  as  Justice  of  the 
peace,  he  had  no  Jurisdiction  of  the  attached 
property,  the  value  thereof  being  in  excess  of 
$300;  ttiat  petitioners  had  a  remedy  by  ap- 
peal from  the  Judgment  dismissing  their 
claim  to  the  property;  and  that  mandamus 
Is  not  a  proper  remedy,  under  the  facts  and 
circumstances  of  the  case. 

1.  Wis  the  trial  of  the  right  of  property  by 
a  Jury  of  three  a  nullity?  Trial  by  Jury  in 
civil  cases  is  not  guarantied  by  the  constitu- 
tion of  tbls  state.  In  an  attachment  case  be- 
fore a  Justice  of  the  peace.  If  any  person 
other  than  the  defendant  claims  the  attached 
property,  the  statute  provides  for  a  "trial  of 
the  right  of  property."  Such  trial  is  placed 
upon  the  same  footing  as  other  trials;  that 
is,  either  party  (the  plaintiff  or  the  claimant) 
may  demand  a  Jury  trial,  or  the  trial  may  be 
by  the  justice.  Gen.  St  H  195&-1962,  2011. 
Formerly,  section  1958  stated  a  Jury  of  six 
as  the  minimum  number,  but,  as  amended, 
(Sees.  Laws  1888,  p.  221,)  It  states  three  asp 
tbe  minimum  number.    Conceding  that  this 
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amendment  does  not  affect  section  1059,  we 
are  of  opinion  that  neither  section  Is  so  far 
mandatory  in  respect  to  the  number  of  Jurors 
as  to  vitiate  a  trial  in  a  dvll  case  by  any 
number  that  the  parties  may  agree  upon,  or 
accept  without  objecting  to  the  number.  The 
answer  of  respondents  sets  fwth  a  copy  of 
hlB  docket  entries,  showing  that,  at  the  time 
appointed  for  the  trial  of  the  right  of  propM- 
ty,  the  parties  (claimants  and  plaintiffs)  ap- 
peared with  their  attorneys,  respectively,  and 
thereupon  the  claimants  demanded  a  Jury  of 
three.  Plaintiffs  made  no  objection  to  this 
demand.  A  yenire  waa  accwdingly  Issued, 
and  three  persons  were  summoned  as  Jurors, 
and  sworn  without  objection  to  try  the  case. 
After  the  Jury  was  sworn,  not  before,  the  at- 
torney for  plaintiffs  "objected  to  any  Jury  In 
the  case."  The  objection  was  to  any  Jury, 
not  the  Jury.  No  objection  was  made  on  ac- 
count of  the  number  of  Jurors,  either  be- 
fore or  during  the  trial;  nor  was  any  greafo: 
number  demanded  by  either  party  at  any 
time.  Under  such  circumstances,  both  par- 
ties must  be  held  to  have  accepted  the  Jury 
composed  of  three  persons.  Plaintiffs,  hav- 
ing had  due  notice  and  opiwrtunlty,  should 
have  objected  to  the  number  of  Jurors,  if  at 
all,  before  the  claimants  were  put  to  the  ex- 
pense of  summoning,  impaneling,  and  swear- 
ing the  Jury.  Not  baying  done  so,  they  must 
be  held  to  have  voluntarily  acquiesced  In  the 
usual  Jury  of  three,  as  provided  by  amended 
section  1958,  and  to  have  waived  their  right 
to  Insist  upon  a  Jury  of  six,  under  section 
1959.  In  dvU  cases,  where  private  Interests 
only  are  Involved,  It  Is  well  settled  that  a 
party  may  waive  his  statutory  rights.  Proff. 
Jury  Trials,  {  110; .  Thomp.  &  M.  Juries,  {  8 
et  seq.;  Irwin  y.  Crook,  17  Colo.  16,  28  Pac 
549.  The  case  of  Moore  y.  State,  72  Ind.  358, 
cited  by  counsel  for  respondent.  Is  not  In 
point  It  relates  to  a  criminal  case.  In  which 
a  verdict  rendered  by  a  Jury  of  six  persons 
was  held  to  be  a  nullity.  In  other  respects 
the  decision  fuUy  confirms  the  views  here- 
after expressed  in  this  opinion. 

2.  Was  the  trial  of  the  right  of  property  a 
nullity,  and  was  the  verdict  void  by  reason 
of  the  value  of  the  attached  property?  The 
value  of  the  attached  property  was  stated  by 
the  constable  In  his  return  to  be  $477.67. 
The  levy  may  have  been  somewhat  excessive; 
but  an  officer  must,  as  a  rule,  levy  upon 
property  of  somewhat  greater  value  than  the 
amount  stated  In  his  writ,  else  sufficient 
money  may  not  be  realized  on  forced  sale 
to  satisfy  the  Judgment  to  be  rendered,  with 
costs.  If  a  Justice's  writ  should  specify  ?300 
as  the  amount  of  a  plaintiff's  demand,  and 
the  officer  should  levy  upon  property  In  ex- 
cess of  that  sum,  it  is  not  contended  that  the 
levy  would  be  Invalid  because  of  such  ex- 
cess. Why,  then,  may  not  a  third  party 
claim  such  attached  property,  and  have  his 
claim  thereto  tried  and  determined  as  pro- 
vided by  the  statute?  Must  he  necessarily 
be  driven  to  an  action  by  replevin?    To  hold 


that  the  claimant  may  not  a^ 
the  special  statutory  proceed! 
that  the  Justice  of  the  peace  1 
over  property  to  excess  of  53( 
pose  of  satisfying  the  claim  ol 
creditor,  but  not  for  the  purpo 
such  property,  and  restoring  It 
owner  In  case  It  has  been  ' 
tached.  Thornlly  y.  Pierce,  1( 
Pac.  335,  is  dted  by  counsel  i 
That  was  an  action  of  replevl 
fore  a  Justice  of  the  peace.  Oi 
county  court,  the  property  was 
the  value  of  $365.  The  plain 
mit,  nor  offer  to  remit,  the  exi 
and  Judgment  was  rendered 
amount.  On  error,  this  court 
county  court  should  have  disn 
the  value  of  the  property  in  c 
Ing  In  excess  of  the  Jurlsdictio 
where  the  action  was  origii 
There  Is  a  distinction  betweei 
plevln  and  a  trial  of  the  rigl 
upon  a  claim  made  by  a  third 
tachment  case.  A  replevin  sui 
proceeding.  The  plaintiff  suet 
and  causes  the  property  to  be 
todia  legls.  He  Invokes  the  . 
the  court  In  a  matter  wherein 
property,  and  the  value  there 
very  gist  of  the  controversy, 
tion  the  law  limiting  the  Juris 
tices  of  the  peace  to  $300  Is  p 
pllcable.  But  the  filing  of  an  i 
Ing  attached  property  by  a 
not  ail  original  proceeding.  T 
already  within  the  Jurisdictloi 
In  a  suit  of  which  the  Justi( 
has  Jurisdiction.  The  propert; 
we  have  seen,  to  exceed  the 
but  the  claimant  does  not  sue 
of  the  property.  He  contests 
the  levy  by  claiming  the  propi 
thereof,  as  his  own,  and  asks 
claim  determined!  If  the  clah 
he  gets  the  property  released 
and  recovers  Judgment  for  th 
casioned  by  the"  levy.  The 
Incidental  and  collateral  to  1 
It  is  an  ancillary  proceeding 
statute,  to  which  the  claimant 
lieu  of  a  direct  action.  The 
ceeding  before  the  Justice  of  I 
result  In  the  release  of  attachi 
greater  value  than  $300,  thougl 
that  damages  could  not  be  leg 
In  excess  of  that  sum.  In  this 
ages  were  assessed  at  $300  on 
haa  noticed  proceedings  of  this 
pointed  out  their  advantages 
civil  actions,  but  has  not  decld 
question  now  presented.  The 
of  Missouri  has,  however,  1 
claimant  may  by  this  prftceedl 
tached  property  In  a  Justice's 
the  value  be  In  excess  of  the 
such  court  In  a  direct  procee 
Thompson,  61  Mo.  415;  KInnet 


Digitized  by 


Google 


Colo.) 


COBTHELL  «.  MEAD. 


749 


17  Colo,  13,  28  Pac  327;  Scblnto*  v.  JaoolNS, 
10  Colo.  451,  15  Paa  813;  Brasher  v.  H<dtz, 
12  Colo.  203,  20  Pac.  616;  Cornforth  t.  Ma- 
gulre.  12  Colo.  433,  21  Pac.  191.  We  feel  con- 
strained to  hold  that,  where  the  property  of 
a  third  person  is  attached  under  a  writ  issued 
by  a  Justice  of  the  peace,  the  owner  may 
intervene  In  pursuance  of  the  statute,  and 
have  his  property  released,  even  though  its 
value  exceeds  $300,  and  that  a  verdict  and 
judgment  in  his  favor  in  such  proceeding  will 
be  valid,  provided  the  damages  do  not  ex- 
ceed the  Justice's  Jurisdiction. 

3.  It  Is  scarcely  necessary  to  say  that  a 
Justice  of  the  peace,  under  the  laws  of  this 
state,  has  no  authority  to  entertain  or  grant 
a  motion  in  arrest  of  Judgment.  Motions  of 
that  kind  are  for  courts  of  record  having 
common-law  as  .well  as  statutory  Jurisdic- 
tion. The  Judges  of  superior  courts  of  rec- 
ord are  presumed  to  be  learned  in  the  law, 
and  hence  capable  of  entertaining  and  dis- 
posing of  such  matters  in  furtherance  of  Jus- 
tice. The  Jurisdiction  of  a  Justice  of  the 
peace  Is  purely  statutory.  In  respect  to  Jury 
trials  the  statute  provides:  "The  Jury,  when 
Impaneled,  shall  be  sworn  by  the  Justice  to 
try  the  cause  according  to  the  evidence,  and 
the  Justice  shall  enter  Judgment  upon  their 
verdict  according  to  the  finding  thereof." 
See  Sess.  Laws  1889,  p.  221,  amending  Gen. 
St.  {  1958.  This  provision  has  existed  with- 
out change  in  this  Jurisdiction  for  more  than 
ii  quarter  of  a  century.  See  Rev.  St.  18G8, 
p.  402.  When  a  cause  has  been  tried,  and 
the  verdict  returned  by  a  Jury,  in  a  Justice's 
court,  the  verdict  being  within  the  Jurisdic- 
tion of  such  court,  the  Justice  has  no  discre- 
tion in  the  premises.  It  Is  bis  duty  to  enter 
Judgment  upon  the  verdict  He  is  to  enter 
the  Judgment,  not  render  it  His  duty  In 
that  behalf  is  ministerial,  not  Judicial.  The 
Judgment  being  entered  according  to  the 
verdict,  the  aggrieved  party  may  appeal; 
but  the  Justice  has  no  authority  to  render 
any  Judgment  contrary  to  the  verdict,  and, 
it  he  does  so,  such  Judgment  may  be  regard- 
ed as  a  nullity.  Any  other  doctrine  would 
Involve  proceedings  In  Justices'  courts  in 
troublesome,  expensive,  and  vexatious  de- 
lays, and  would  greatly  hinder  and  embarrass 
the  administration  of  Justice.  Freem.  Judgm. 
S  5.3a;  High,  Extr.  Rem.  {§  235-242.  The 
verdict  in  this  case  being  In  favor  of  the 
claimants,  they  were  entitled  to  have  Judg- 
ment entered  to  the  effect  that  the  property  be 
released  from  the  attachment,  and  that  they 
recover  of  plaintiffs  the  damages  assessed, 
together  with  costs.  In  Schluter  v.  Jacobs, 
supra.  It  is  held  that  where  the  claimant 
succeeds  In  establishing  his  claim  to  the  at- 
tached property,  the  attaching  creditor  must 
be  held  liable  for  the  damages  occasioned 
by  the  levy,  on  the  ground  that  by  contest- 
ing the  right  of  property  asserted  by  the 
claimant  the  attaching  creditor  ratifies  the 
act  of  the  officer  in  levying  upon  the  prop- 
erty. 


4.  Did  petitioners  have  a  plain,  speedy, 
and  adequate  remedy,  by  the  ordinary  course 
of  law,  for  the  action  of  the  Justice  in  re- 
fusing to  enter  Judgment  upon  their  verdict? 
It  is  lu-ged  that  their  remedy  was  by  appeal, 
but  this  view  Is  not  sustained  by  sound  rea- 
son, nor  by  the  weight  of  authority.  As  we 
have  seen,  the  Justice,  in  assuming  to  arrest 
Judgment  upon  the  verdict  and  in  dismiss- 
ing the  case  against  claimants,  acted  wholly 
without  authority.  Even  if  the  claimants 
could  have  appealed  from  the  entry  of  such 
orders,  such  a  remedy  would  not  have  been 
adequate.  They  had  tried  and  won  their 
cause,  and  were  entitled  to  the  fruits  of  their 
victory.  Why  should  they  be  required  un- 
necessarily to  assume  the  expense,  trouble, 
and  hazard  of  another  trial?  Judgment 
should  have  been  entered  upon  the  verdict; 
and  then_  the  bivden  of  an  appeal,  if  any 
had  been 'taken,  would  have  fallen  upon  the 
plaintiffs.  The  taking  of  an  appeal  is  a 
matter  of  some  inconvenience  and  hardship. 
It  involves  the  giving  of  a  bond  with  sure- 
ty, and  the  advancement  of  costs,  as  well 
as  the  hazard  of  another  trial.  A  remedy, 
therefore,  which  required  the  claimants, 
rather  than  the  plaintiffs,  to  take  an  appeal, 
was  not  adequate.  Besides,  If  judgment 
had  been  entered  for  the  claimants,  it  is  not 
certain  that  any  appeal  would  have  been 
taken.  £Hu'thermore,  when  a  writ  of  man- 
damus Is  asked  for  against  an  officer,  to 
compel  him  to  perform  a  duty  resulting 
from  his  office,  which  duty  he  has  wrong- 
fully neglected  and  refused  to  perform,  to 
the  manifest  injury  of  another,  it  does  not 
come  with  vety  good  grace  for  him  to  plead 
that  the  injured  party  has  apcither  remedy, 
and  certainly  not  unless  such  other  remedy 
is  fully  adequate.  The  authorities  are  clear 
to  the  effect  that  a  Justice  of  the  peace  may 
be  compelle*^  by  mandamus  to  enter  Judg- 
ment when  the  proceedings  in  a  case  have 
reached  such  stage  that  there  la  nothing  to 
be  done  but  the  clerical  work  of  entering 
the  Judgment;  and  this  remedy  has  also 
been  applied  to  courts  of  record,  under  cer- 
tain circumstances.  The  following  are  some 
of  the  many  authorities  dted  by  counsel, 
and  considered  by  the  coiu^,  as  bearing  upon 
the  various  questions  Involved  in  this  con- 
troversy, in  addition  to  those  heretofore  cit- 
ed: Porman  v.  Murphy,  3  N.  J.  Law,  577; 
Felter  v.  MuUiner,  2  Johns.  181;  Matthews 
V.  Houghton,  11  Me.  377;  Smith  v.  Moore, 
38  Conn.  105;  Lloyd  v.  Brinck,  35  Tex.  1; 
Insurance  Co.  v.  Wilson's  Heirs,  8  Pet  292; 
Overall  v.  Pero,  7  Mich.  315;  Lynch  v.  Kel- 
ly, 41  Cal.  232.  We  recognize  the  doctrine 
that  the  writ  of  mandamus  cannot  properly 
be  employed  to  control  official  discretion, 
nor  permitted  to  usurp  the  office  of  a  writ 
of  error.  This  court  has  repeatedly  ex- 
pressed such  views.  See  Union  Colony  y. 
Elliott  5  Colo.  371;  also  People  v.  District 
Court  14  Colo.  396,  24  Pac.  260.  But  see 
People  V.   Graham.   16  Colo.^^.^g,^ 
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936;  also,  Greenwood  Cemetery  Lnnd  Co.  v. 
Routt,  17  Colo.  156,  28  Pac.  1125;  People  v. 
Judge  of  District  Court,  18  Colo.  500,  23  Pac. 
162.  Our  conclusion  is  that  petitioners  were 
and  are  entitled  to  relief  by  mandamus  to 
the  extent  expressed  in  this  opinion.  The 
judgment  of  the  district  court  Is  accordingly 
reversed,  and  the  cause  remanded,  with  di- 
rections as  follows:  If  respondent's  term 
of  office  as  justice  of  the  peace  has  expired, 
the  court  will  allow  his  successor,  having 
custody  of  the  docket  containing  the  pro- 
ceedings and  verdict  mentioned  herein,  to 
be  made  a  co-respondent,  to  be  served  with 
an  alternative  writ  of  mandamus,  and  also 
with  a  peremptory  writ.  If  necessary  to  give 
petitioners  the  relief  to  which  they  are  enti- 
tled, as  expressed  in  this  opinion;  costs  ac- 
crued and  costs  of  the  alternative  w;:It  to  be 
adjudged  against  the  original  respondent. 
Reversed. 


KANSAS  PAC.  RY.  CO.  v.  BAYLES. 

(Supreme  Court  of  Colorado.     Feb.  5,  1894.) 

Carbibrs — Fkbioht  Chakges  —  Receivers — Cox- 
tract  FOR  Rebates  —  Validity  —  Whes  Bind- 
mo  on  Successors  — Oenkhal  Freight  Agent 
— Powers. 

1.  A  contract  to  carry  freight  at  less  than 
the  schedule  rate  Is  not  prima  facie  void,  either 
at  common  law,  or  under  Const,  art  15,  {  6, 
which  provides  that  no  unreasonable  discrim- 
ination shall  be  made  in  charges  for  transporta- 
tion, and  that  no  preference  lihall  be  given,  in 
fnmisbing  cars  or  motive  power. 

2.  A  receiver  of  a  railroad  company  is  not 
bound  by  a  contract  made  by  his  predecessors 
for  a  rebate  of  freight  charges,  unless  he  rati- 
fies it 

3.  The  mere  fact  that  a  portion  of  the  re- 
bates accruing  before  he  entered  on  the  dis- 
charge of  hiH  duties  was  paid  after  such  time 
does  not  constitute  a  ratification  of  such  con- 
tract 

4.  The  general  freight  a  gent,  of  a  railroad 
company,  who  held  such  position  before  receiv- 
ers of  the  company  were  appointed,  will  be 
presumed  to  have  the  power  to  bind  the  re- 
ceivers by  a  contract  for  the  transportation  of 
freight,  in  the  absence  of  a  showing  to  the  con- 
trary. 

5.  Receivers  of  a  railroad  company  have 
power  to  contract  to  carry  freight  at  a  specified 
rate  from  points  beyond  the  terminus  of  their 
road  to  a  point  on  such  road. 

6.  An  order  of  court  is  not  necessary  to  au- 
thorize receivers  of  a  railroad  company  to  make 
contracts  with  reference  to  freight  rates. 

Appeal  from  district  coturt,  Arapahoe  coun- 
ty. 

Action  by  Benjamin  H.  Bayles  against  the 
Kansas  Pacific  Railway  Company,  on  a  con- 
tract, for  certain  rebates  on  freight  charges 
paid  defendant  by  plaintiff.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HAYT,  C.  J.: 

It  la  unnecessary  to  repeat  in  detail  the 
facts  alleged  in  the  complaint  as  a  first  cause 
of  action,  as  the  same  are  fully  set  out  in 
<^nnection  with  a  former  appeal,  and  will  be 
found  in  Bayles  v.  Railway  Co.,  13  Colo.  181, 


22  Pac.  341.  It  Is  sufficient  foi 
of  this  appeal  to  state  that  the  t 
to  recover  certain  rebates  agre 
the  plaintiff  upon  freight  charg 
railroad  company.  The  contn 
rate  and  rebate,  It  Is  alleged, 
on  the  part  of  the  receivers  o 
company  by  S.  R.  Ainsley,  at 
eral  freight  agent  at  the  city  < 
der  the  receivers,  Henry  VlUai 
S.  Greeley.  It  Is  averred  that 
the  contract  (or  the  receivers 
was  adopted  by  them  and  by  tl 
S.  T.  Smith,  who  aftwwards 
road  as  receiver;  that  at  the 
tract  was  made,  and  during  it 
Ainsley  was  operating  the  rallv 
celvei-s,  and  that  he  and  they  pi 
part  by  paying  rebates  acc(»tltn; 
that  the  receivers  received  the 
by  plaintiff  for  freights  under 
and  used  the  same.  In  part.  In 
of  the  road,  paying  the  balance 
and  taking  a  receipt  from  the 
pany,  by  the  terms  of  which  th< 
llgated  itself  to  pay  any  and  all 
the  receiver  then  outstanding;  1 
was  existing  at  the  time  of  Smi 
as  receiver.  For  a  second  cai 
It  is  alleged  that  during  the  i 
cember,  1878,  Uiere  arrived  at 
large  amounts  of  goods  ccmsigne 
tiff  at  Denver,  entitled  to  be 
said  contract,  but  that  the  defe 
to  carry  the  same  under  the 
that  the  goods  remaining  in  Ks 
til  after  the  Ist  day  of  Janui 
plaintiff  caused  the  same  to  1 
Denvw  over  the  Atchison,  To] 
Fe  Railroad,  and  was  obliged 
more  than  the  contract  price  of 
that  he  paid  said  sum  on  the 
January,  1879;  that  said  goods 
goods,  and  he  lost  a  profit  of  $50 
defendant  to  carry  them  under 
After  the  case  was  remanded 
the  defendant  filed  an  answer—! 
each  and  every  allegation  of  t 
second,  admitting  that  Greele: 
were  receivers  at  the  time  the 
made;  admitting  that  Smith  i 
in  lieu  of  said  Greeley  and 
about  the  25th  day  of  October, : 
he  continued  to  act  in  such  i 
June,  1879;  denying  that  Greele 
or  either  of  them,  had  any  auth 
the  contract  It  denies  that  b; 
court,  or  otherwise,  they  w( 
powered  to  make  the  contraci 
the  complaint;  denies  the  agen 
and  alleges  that  immediately  a: 
came  receiver,  learning  of  i 
he  repudiated  the  same,  as  not 
thority,  and  as  not  binding  u 
leges  that  the  contract  was  conl 
policy,  and  void,  and  not  bindii 
the  company  or  upon  the  re 
Afterwards,  a  replication  was 
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new  matter  in  the  answer,  and  upon  these 
issues  the  cause  was  submitted  in  the  court 
l>«Iow  upon  the  evidence  introduced  by  plain- 
tiff, supplemented  by  a  stipulation  of  counsel. 
A  verdict  and  judgment  haviug  been  ren- 
dered for  the  plaintiff,  the  defendant  again 
brings  the  case  here  by  appeal. 

Keller  &  Orahood,  for  appellant.    Browne 
&  Putnam,  for  appellee. 

HAYT,  C.  J.,  (after  stating  the  facts.) 
Tills  case  is  before  the  court  for  the  second 
time.  Upon  the  former  appeal  the  sulfl- 
ciency  of  the  complaint  was  inquired  into 
and  upheld,  and  the  case  remanded  for  fur- 
fber  proceedings.  Bayles  t.  Railway  Co., 
13  Ck>lo.  181,  22  Pac.  Sil.  The  conclusions 
tben  reached,  and  the  reasons  therefor,  are 
set  forth  in  an  exhaustive  opinion  by  Mr. 
Cominissioner  PATTISON.  It  is  unneces- 
sary to  repeat  the  reasoning  of  the  learned 
commissioner,  or  to  do  more  than  restate 
such  of  hlB  conclusions  as  bear  directly  upon 
the  questions  now  presented.  These  may  be 
summarized  as  follows:  First.  Freight  char- 
ges must  be  reasonable,  and  when  the  cir- 
cumstances and  conditions  are  the  same  they 
must  be  equal.  Second.  An  agreement  for  a 
rebate  from  the  published  tariff  rates  does 
not,  of  itself,  necessarily  constitute  unjust 
discrimination,  within  the  meaning  of  the 
law.  Third.  The  contract  set  forth  in  the 
complaint  is  prima  facie  legal,  and  binding 
upon  the  parties,  and  the  burden  is  upon  the 
defendant  to  establish  facts  showing  Its  il- 
legality. Fourth.  It  being  expressly  alleg- 
ed that  the  receiver  operated  the  railway 
and  controlled  the  business  of  the  company,  it 
cannot  be  assumed,  in  the  absence  of  evi- 
dence, that  the  contract  was  in  violation  of 
bis  authority.  These  conclusions  are,  upon 
tbe  present  appeal,  res  adjudicata  of  the 
points  decided,  and  must  be  accepted  as  the 
law  of  this  case.  Lee  v.  Stahl,  13  Colo.  174, 
22  Paa  436;  Johnson  t.  Bailey,  17  Colo.  69, 
28  Pac.  81;    Routt  v.  Land  Co.,  18  Colo.  132, 

31  Pac.  858;   Israel  v.  Arthur,  IS  Colo.  158, 

32  Pac.  68. 

At  common  law,  all  shippers  stand  on  an 
absolute  equality  with  reference  to  transpor- 
tation by  common  carriers,  and  no  such  car- 
rier baa  the  right  to  discriminate  in  favor  of 
one,  as  against  another.  In  obedience  to  this 
universally  recognized  principle,  the  framers 
of  our  constitution  have  provided,  In  section 
6,  art.  15,  as  follows:  "AU  Individuals,  asso- 
ciations, and  corporations  shall  have  equal 
rights  to  have  persons  and  property  trans- 
ported over  any  railroad  in  this  state,  and 
no  undue  or  unreasonable  discrimination  shall 
be  made  in  charges  or  in  facilities  for  trans- 
portation of  freight  or  passengers  within  the 
state,  and  no  railroad  company,  nor  any  les- 
see, manager  or  employe  thereof,  shall  give 
any  preference  to'individuals,  associations  or 
corporations  in  furnishing  cars  or  motive 
power."     Neither  the  common  law  nor  the 


constitutional  provision  inhibits  the  making 
of  contracts  by  a  common  carrier  to  trans- 
port either  persons  or  freight  at  less  than 
Its  schedule  rates,  but  an  agreement  not  to 
allow  the  same  rates  to  others  is  void.  To 
this  extent  the  law  is  well  settled,  as  wil) 
appear  by  the  copious  extracts  from  adju- 
dicated cases,  and  the  citation  of  numerous 
authorities  to  be  found  in  the  former  opinion 
in  this  case.  The  foregoing  views  are  based 
upon  sound  public  policy.  To  permit  a  rail- 
road company  to  unjustly  discriminate  in  tbe 
carriage  of  dther  freight  or  passengers,  in 
favor  of  one  shipper  as  against  another,  or 
in  favor  of  one  locality  as  against  others, 
would  be  destructive  of  common  right,  and 
allow  private  and  public  enterprises  to  be 
built  up  or  pulled  down  at  tlie  will  or  ca- 
price of  a  common  carrier  deriving  its  fran- 
chise from  the  people. 

It  is  contended,  however,  that  imreason- 
able  discrimination  can  be  best  prevented  by 
declaring  all  contracts  for  rebates  void,  but 
this  rule  has  the  disadvantage  of  allowing  a 
common  carrier  to  profit  by  its  own  iniqui- 
ty. It  would  tolerate  the  acquisition  of  busi- 
ness by  means  of  a  promised  reduction  in 
rates,  and  at  tbe  same  time  place  it  in  the 
power  of  the  carrier  to  retain  the  higher 
rate  by  denying  redress  to  the  shipper.  It 
would  seem  that  tbe  public  interest  would 
be  equally  as  well  subserved,  in  cases  of  this 
character,  by  saying  to  the  carrier:  "You 
may  contract  for  a  less  rate  than  that  pro- 
vided by  the  published  tariff  sheets,  but  you 
must  give  all  parties  shipping  imder  like 
conditions  and  similar  circumstances  like 
reduced  rates."  This  is  In  accordance  with 
the  result  reached  in  the  case  of  Railway  Co. 
V.  Ooodrldge,  149  U.  S.  680,  13  Sup.  Ct  970, 
but  the  conclusion  in  that  case  iei  based  upon 
a  statute  of  this  state.  The  cause  of  action 
in  the  present  case  having  arisen  before  the 
passage  of  any  statute  on  tbe  subject  by 
the  federal  congress  or  the  state  of  Colorado, 
this  case  must  be  determined  independently 
of  statute  law. 

It  is  contended  that  Alnsley's  authority  to 
execute  the  contract  on  behalf  of  the  re- 
ceivers is  not  BufSclently  shown,  and  that 
the  contract  was  not  sufBciently  established 
to  render  the  same  admissible  In  evidence. 
The  evidence  shows  that  the  contract  was 
executed  by  Mr.  S.  R.  Ainsley,  he  being  at 
the  time  tbe  freight  agent  at  Denver  of  the 
receivers,  Vlllard  and  Greeley,  then  operat- 
ing the  railroad;  that  he  (Ainsley)  occupied 
the  same  position  with  reference  to  the  com- 
pany prior  to  the  appointment  of  the  re- 
ceivers; and  that  he  continued  in  the  same 
position  after  the  resignation  of  Vlllard  and 
Greeley,  and  the  appointment  of  S.  T.  Smith 
as  receiver.  The  evidence  also  shows  that 
the  existence  of  the  contract  was  well  known 
to  the  general  officers  of  the  road,  and  that 
they  undertook  to  carry  out  its  provisions  un- 
til Receiver  Smith  assumed  control.  It  is 
not  to  be  expected  that  the  receiver  of  an 
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extended  line  of  railroad,  traTorslng  seTeral 
states,  and  doing  a  general  business,  will 
be  personally  consulted  with  reference  to 
all  contracts  made  in  the  manngement  of 
the  business  of  the  corporation.  He  most 
necessarily  act  tlirough  others  In  many  mat- 
ters of  importance;  and,  in  the  absence  of 
evidence  to  the  contrary,  the  court  bad  a 
right  to  assume  that  Alnsley's  authority  xm- 
der  the  various  receivers  was  the  same  as 
that  exercised  by  him  while  occupying  a 
similar  position  before  the  management  pass- 
ed into  the  hands  of  the  court  We  do  not 
think  that  any  order  of  court  is  necessary 
to  authorize  the  making  of  contracts  with 
reference  to  freight  rates.  Such  matters  are 
usually  left  to  the  offtcers  of  the  freight  de- 
partment of  a  railroad  company.  In  the 
case  of  Railroad  Co.  v.  Headland,  IB  Colo. 
477,  33  Pac.  186,  it  Is  said:  "The  manner  In 
which  railroad  companies  conduct  tuelr  busi- 
nees  lias  been  so  long  followed,  and  with 
such  a  degree  of  uniformity,  that  courts 
are  bound  to  take  Judicial  notice  of  its  gen- 
eral features."  Under  the  circumstances, 
we  think  the  contract  was  properly  admit- 
ted in  evidence. 

The  agreement  being  to  carry  goods  from 
New  Xork,  Chicago,  and  St.  Louis  to  Denver, 
while  the  appellant's  road  did  not  extend  east 
of  Kansas  City,  it  is  urged  that  the  making  of 
the  contract  was  beyond  the  power  of  the  re- 
ceivers. We  do  not  think  this  contention  Is 
wdl  founded.  The  receivers,  subject  to  the 
orders  of  the  court  from  whom  their  authw- 
ity  emanated,  had  full  power  to  conduct  the 
business  of  the  corporation  according  to  ap- 
proved methods  of  operating  such  enterprise.}; 
and  no  reason  is  perceived  why  such  officers 
should  not  be  permitted  to  make  contracts  for 
the  carriage  of  freight  and  passengera  be- 
yond the  limits  of  the  road  immediately  un- 
der their  control.  Such  contracts  are  nsnol, 
and  periiaps  necessary,  in  many  instances,  to 
the  siiccessful  operation  of  the  business  of 
common  carriers,  and  are  also  a  great  public 
convenience. 

By  the  former  opinion  of  this  court  in  this 
case,  the  burden  of  showing  the  illegality  of 
the  contract  by  pleading  and  proof  was  placed 
npon  the  defendant.  The  answer  thereafter 
filed  contains  no  allegation  to  the  effect  that 
the  enforcement  of  the  contract  would  inflict 
nny  injustice  upon  any  other  shipper.  It  is, 
however,  alleged  in  the  answer  that  Smith, 
from  the  first,  refused  to  receive  or  transport 
merchandise  under  the  contract,  or  for  less 
than  schedule  rates, — and  from  the  evidence 
adduced,  and  the  stipulation  entered  Into  at 
the  trial,  it  Is  shown  that  upon  several  occa- 
sions, while  Smith  was  operating  the  road  as 
receiver,  merchandise  of  plaintiff  was  refused 
transportation  at  less  than  schedule  rates,  but 
the  exact  date  of  such  refusals  does  not  clear- 
ly appear.  Although  the  contract  be  estab- 
lished as  a  valid  contract  of  the  receivers 
Vlllard  and  Greeley,  It  does  not  follow  that 
it  was  binding  npon  their  successor.  Smith. 


As  receiver,  he  cannot  be  held  i 
contract,  but  became  liable,  if  at 
reason  of  his  own  acts.  Tnme 
son,  7  Bast,  335;  Com.  v.  Fran 
115  Mass.  278.  Mr.  Beach,  in 
Receivers,  at  section  299,  says 
made  by  a  preceding  receiver  in 
duty  or  obligation  on  his  success 
ages  cannot  be  recovered  at  la'^ 
succeeding  receiver  for  refusin 
the  contracts  of  his  predecess 
the  case  of  Lehigh  Coal  &  Nav. ' 
R.  Co.,  38  N.  J.  Eq.  175,  it  is  sail 
tain  the  present  receive  is  no  ] 
contracts.  He  neither  negotlat 
assented  to  them.  He  has  not 
by  the  chancellor  to  perf<Hin  tht 
possible,  therefore,  for  me  to  se 
under  the  least  legal  duty  to  p 
nor  under  wh^t  legal  rule  he  c 
able  at  law  for  not  perfmrmln 
cannot  be  said  to  have  broken  1 
he  was  under  no  obiigaticm  to  % 
He  had  promised  nothing,  as 
therefore,  be  required  to  perfo 
He  is  not  the  representative  of 
sor.  In  his  character  as  recei'' 
ecessor  can  have  no  representat 
gal  sense  of  tliat  term.  He  w 
mere  agent  ot  Instrument;  m 
died,  his  power  died  also,  and 
ing  behind  him,  as  receiver,  ol 
erty  or  powar,  in  which  he  can  t 
so  as  to  make  his  acts  blndlni 
cesser.  It  may  be  that  the  coi 
first  receiver  bound  tbe  trust 
Express  Co.  v.  Railroad  Co.,  i 
Com.  V.  Franklin  Ins.  Co.,  supi 
ceivers  N.  J.  &  N.  Y.  Ry.  Co..  29 
Lehigh  Coal  &  Nav.  Co.  v.  Cent 
N.  J,  Eq.  167,  8  Atl.  134;  Elli 
Co.,  107  Mass.  1.  Receive  SmI 
party  to  the  contract,  nor  the  le 
atlve  of  a  party,  and  he  was 
bound  to  carry  out  its  terms, 
court  from  which  his  appointmc 
In  the  exercise  of  Its  equitable  f 
have  entertained  an  appllcatlc 
him  to  do  so.  He  cannot  be 
ratified  tbe  contract  from  the  n 
a  portion  of  the  rebates  accrui 
entered  upon  the  discharge  of 
receiver  were  paid  after  he  aasu 
agement  of  the  business.  It  ^ 
sistent  for  him  to  say  that  in  a 
chandise  had  been  transported  i 
tract  during  the  management  < 
receivers,  the  terms  of  the  coi 
control,  and  at  the  same  time 
contract  as  not  binding  upon  hli 
shipments;  that  for  the  carrti 
thereafter  offered  for  transi 
schedule  rates  should  control, 
lied  upon  a  ratification  of  the 
Smith,  the  evidence  Introduced 
cient  to  establish  such  rati  flea  tic 
or  his  subordinate  officers  in  the 
with  knowledge  of  tbe  terms 


Digitized  by 


Google 


lolo.) 


POSTER  «.  CRAMER, 


747 


ment,  recelred  and  transported  freight  un- 
der It,  or  did  any  other  act  tending  to  show 
ratification,  the  record  fails  to  disclose  such 
fact. 

Under  the  proof  adduced,  It  was  error  to 
■allow  a  recovery  upon  the  claim  for  rebates 
for  freight  shipped  during  Smith's  admlnis- 
tratlmi  of  the  affairs  of  the  company.  It  was 
likewise  error  to  Include  in  the  judgment 
the  aroount  claimed  under  the  second  cause 
■of  action  pleaded.  Our  conclusion  upon  the 
case,  as  now  presented,  is  that  the  contract 
imposed  an  obligation  upon  the  receivers  VU- 
lard  and  Greeley  to  refund  the  rebates,  as 
specified  therein,  In  so  f&r  as  plaintlfTs  mer- 
chandise was  received  and  transported  during 
the  time  they  were  operating  the  road  as  re- 
ceivers, and  that  api>ellant,  having  received 
the  benefit  of  the  excess  paid,  is  liable  to 
plaintiff  in  this  action  therefor,  but  that  the 
evidence  neither  justified  a  recovery  for  re- 
bates upon  merchandise  shipped  during  the 
time  that  Receiver  Smith  was  operating  the 
road,  nor  upon  the  second  cause  of  action. 
As  the  judgment  is  for  a  gross  sum,  and  the 
evidence  furnishes  no  test  by  which  the  cor- 
rect amount  may  be  ascertained,  the  judg- 
ment must  be  reversed. 


FOSTER  T.  CRAMER,  Sheriff,  et  al.  1 

(Supreme   Court   of   Colorado.    Feb.   6,    1894.) 

Obattsl  HoRTO/toe — Ebroneods  Rkoitals — Reo- 
OKD— BFrsCT  ON  Thud  Pbksokb  —  Aotoal  No- 

TICB. 

A  chattel  mortgage  was  dated  March  14, 
1886,— the  day  after  it  was  In  fact  executed, 
acknowledged,  and  recorded, — and  was  given  in 
Ilea  of  a  prior  one  of  record,  for  the  same 
amount,  on  the  same  property,  which  expired 
the  next  day,  which  was  Sunday.  It  was  in- 
tended to  aecore  payment  of  a  certain  note  of 
even  date  therewith,  payable  on  or  before  March 
14,  1887,  but  by  mistake  it  recited  that  the 
snm  of  money  secured  was  payable  on  or  before 
March  14,  1^6,  according  to  the  tenor  of  a  cer- 
tain note  "Ijearing  even  date  with  this  deed." 
Held,  that  the  facts  were  sufficient  to  put  tliird 
persons  on  inquiry. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  H.  E.  Foster  against  Fred 
Cramer,  sheriff  of  Arapahoe  county,  and  the 
Soils  Cigar  Company,  to  recover  possession 
of  certain  personal  property.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

A.  B.  Seaman  and  O.  B.  Llddell,  for  ap- 
pellant    Reddin  &  O'HanlcA,  for  appellees. 

GODDARD,  J.  The  facts  disclosed  by  the 
record  which  are  pertinent  to  the  questions 
presented  tiX  our  consideration  are  in  brief 
as  follows:  On  the  13th  day  of  March,  1886, 
one  3.  D.  Scott  conveyed  to  plaintiff,  by  a 
chattel  mortgage,  the  personal  property  In 
controversy  to  secure  the  payment  of  a  cer- 
tain promissory  note  of  even  date  therewith 
for  the  snm  of  $5,000,  payable  on  (h-  before 


'Rehearing  denied. 


March  14,  1887.  This  chattel  mortgage  was 
dated  March  14,  1S8G,  but  as  a  matter  of  fact 
was  executed,  acknowledged,  and  filed  for 
record  In  the  recorder's  ofllce  on  the  13th. 
This  note  and  mortgage  was  given  In  lien 
of  a  prior  mortgage  between  the  same  par- 
ties, covwing  the  same  property,  and  to  se- 
cure the  payment  of  the  same  amount,  exe- 
cuted on  March  14,  1885,  which  by  its  terms 
fell  due  on  March  14,  1886,  and  would  ex- 
pire on  Sunday.  The  mortgage  in  question 
was  prepared  late  Saturday  afternoon  in  the 
recorder's  office,  and  copied  from  this  prior 
mortgage;  and  In  so  oortylng  It  by  mistake 
the  note  to  be  secnred  was  described  as 
payable  on  the  14th  of  March,  1886,  Instead 
of  the  14th  of  March,  1887.  This  mistake 
also  appears  In  the  recorded  mortgage,  and 
It  is  therein  recited  that  the  sum  of  money 
thereby  secured  was  payable  "on  or  before 
the  14th  day  of  March,  A.  D.  1886,  with 
Interest  on  the  same  according  to  the  ten- 
or and  effect  of  a  certain  promissory  note 
given  by  the  said  party  of  the  first  part  to 
the  said  party  of  the  second  part,  bearing 
even  djite  with  this  deed,"  etc.  The  mort- 
gaged property  remained  In  the  possession 
of  Scott  until  the  10th  day  of  November, 
188C,  when  the  defendant  Cramer,  as  sheriff, 
seized  and  took  the  same  into,  his  possession 
by  virtue  of  a  writ  of  attachment  sued  out 
of  the  district  court  of  Arapahoe  county  m 
an  action  against  Scott  brought  by  the  Soils 
Cigar  Company,  a  corporation  duly  organ- 
teed  and  doing  business  under  the  laws  of 
Colorado.  The  plaintiff  b^ow  claims  the 
right  to  the  possession  of  the  property  by  vir- 
tue of  the  chattel  mortgage  •  in  question. 
Upon  the  trial  the  plaintiff  Introduced  the 
original  mortgage  In  evidence,  which  at  that 
time  had  been  corrected  In  the  particular 
aforesaid  by  writing  the  figure  "7"  over  the 
figure  "6." 

The  principal  question  of  fact  controverted 
on  the  trial  was  as  to  whether  such  correc- 
tion was  made  l>efore  or  after  the  same  had 
been  recorded.  The  testimony  upon  this 
point  was  conflicting,  and,  the  court  having 
found  against  plaintiff  upon  this  issue  of 
fact,  we  are  bound  by  such  finding,  and  upon 
this  review  we  must  assume  that  the  mort- 
gage was  correctly  recorded.  We  think  this 
conclusion  must  also  prevail  by  force  of  onr 
chattel  mortgage  act  It  is  therein  provid- 
ed that  any  chattel  mortgage  properly  cer- 
tified "shall  be  admitted  to  record,  •  •  • 
and  shall  thereuiwn.  If  bona  fide,  be  good 
and  valid  from  the  time  It  is  so  recorded," 
etc.  The  recording  of  a  chattel  mortgage 
being  necessary  to  validate  It  as  to  parties 
not  having  actual  notice  thereof,  It  follows 
that  If  the  chattel  mortgage  Is  incorrectly 
recorded,  and  the  recdrd  omits  or  changes 
its  material  provisions,  then  such  original  Is 
clearly  not  recorded,  and  the  record  is  not 
constmctlve  notice  of  that  instrument.  "Any 
material  omission  or  alteration  will  certainly 
prevent  the  record  from  being  a^nstmctive 
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notice  of  the  original  instmmonl,  although 
It  may  appear,  on  the  registry  books,  to  be 
an  instrument  perfect  and  operative  in  all 
Its  parts."  2  Pom.  Eq.  Jur.  g  654.  The  rec- 
ord, Is  however,  constructive  notice  of  the 
mortgage  as  recorded,  and  Is  equivalent  to 
actual  notice  to  defendants  of  what  appears 
upon  its  face,  whether  In  fact  they  saw  It 
or  not  The  court  below  held  that  the  rec- 
ord failed  to  give  sufficient  notice  of  a 
valid  and  existing  mortgage  upon  the  prop- 
erty attached  at  the  time  the  same  was 
seized  by  the  sheriff,  and  was  Insufficient  to 
put  defendants  upon  inquiry.  The  correct- 
ness of  this  decision  Is  the  Imp<»*tant  ques- 
tion presented  for  our  consideration.  It  Is 
to  be  borne  in  mind  that  the  validity  of  the 
chattel  mortgage  in  controversy  is  not  ques- 
tioned upon  the  g^round  of  Its  bona  fides,  but 
simply  upon  the  technical  ground  that  the 
recital  in  the  record  made  the  same  past  due 
at  the  time  of  the  attachment  From  the 
face  of  the  record  of  this  mortgage,  there- 
fore, does  there  appear  such  a  state  of  facts 
as  should  put  a  reasonable  man  upon  inquiry 
as  to  whether  there  was  not  some  mistake 
in  its  recital?  In  other  words,  was  there  on 
the  face  of  this  record  sufficient  to  put  a  rea- 
sonable person  upon  inquiry  as  to  whether 
the  note  thereby  secured  became  due  on  the 
day  therein  recited,  or  to  raise  a  reasonable 
Inference  that  there  was  a  mistake  in  the 
recital  In  relation  thereto?  We  think  the 
question  must  be  answered  in  the  affirmative. 
The  mortgage  was  dated  as  of  the  day  It 
expired,  was  acknowledged  and  filed  for  rec- 
ord as  of  a  date  prior  to  its  execution.  The 
note,  which  was  not  attempted  to  be  set  out 
In  the  mortgage  in  haec  verba,  but  merely 
described  therein  by  way  of  recital,  was 
made  to  fall  due  on  the  day  of  its  date,  and 
on  the  day  following  the  record  of  the  mort- 
gage given  to  secure  its  payment  It  also 
appears  from  the  record  that  a  prior  mort- 
gage for  the  same  amount  covering  the 
same  propwlgr,  and  between  the  same  par- 
ties, executed  a  year  previous,  would  expire 
on  the  same  day.  These  circumstances  and 
facts  we  think  constitute  a  transaction  so 
at  variance  with  the  ordinary  course  of  busi- 
ness as  to  excite  a  doubt  of  the  correctness 
of  such  recital  in  the  mind  of  any  reasonable 
person.  There  was  also  testimony,  which 
the  court  seems  to  have  entirely  overlooked, 
tending  to  show  actual  knowledge  on  the 
part  of  Soils,  the  president  of  the  defendant 
company,  of  the  existence  of  the  mortgage 
Itself.  He  admits  that  he  knew  of  the  mort- 
gage, but  claims  it  had  expired.  In  addi- 
tion, therefore,  to  the  notice  that  the  law 
conclusively  presumes  from  the  record,  be 
might  well  have  been  held  to  have  had  such 
actual  knowledge  of  the  existence  of  the 
mortgage  itself  as  to  have  put  him  upon  in- 
quiry. As  was  said  in  the  case  of  Bailey 
V.  Calpln,  40  Minn.  319,  41  N.  W.  1054: 
"Where  the  attention  of  an  interested  party 
Is  dli-ecteU  to  a  defective  deed  or  the  record- 


ed copy  thereof,  he  may  get 
edge  of  the  facts  sufficient  to 
science,  and  put  him  upon  in 
charge  him  with  notice,  wh 
otherwise  be  legally  attributal 
the  record  only,"  The  prose* 
quiry  on  the  part  of  defen 
would  have  disclosed  the  exisi 
fide  existing  indebtedness,  ev 
note  Itself,  which  by  its  termi 
come  due  until  March  14,  18 
have  ascertained  that  the  mor 
standing  the  misrecital  there! 
and  existing  security  at  th 
tachment  was  levied.  We  t 
erred  in  its  view  of  the  law 
It  therefore  becomes  unnecess 
the  other  objections  urged  b; 
the  Judgment  must  be  revei 
ground.     Reversed. 


LAY  T.  BENNETT 
(Court  of  Appeals  of  Colorado. 

Eviction  of  Te!Iaiii>— Kentinq  i 
Peksons. 
A  teiutnt  may  abandon  1 
ing  himself  as  evicted,  where  hi 
adjacent  rooms  to  lewd  wome 
purposes  for  which  they  will  be 
after,  on  complaint  as  to  theii 
fensive  conduct,  takes  no  st^  I 

Appeal  from  Arapahoe  courn 
Action  by  Bennett  &  Meyen 

Lay.    Judgment   for   plalntll 

appeals.     Reversed. 

Thomas  H.  Hardcastle  and  J 
for  appellant  Benedict  &  Phi 
C.  Davis,  for  appellees. 

THOMSON,  J.  This  is  an 
recovery  of  rent  On  the  Ifi 
gust  1880,  Bennett  &  Mey 
leased  to  F.  H.  Lay  certain  ro< 
ond  floor  of  their  three^tory  1 
corner  of  Seventeenth  and  S 
the  city  of  Denver,  for  the  teri 
Lay  occupied  the  rooms  wl 
consisting  of  his  wife  and  c 
19th  day  of  July,  1891,  when 
them,  and  never  returned.  1 
rent  which  accrued  between  t 
July  and  the  5th  day  of  Octol 
defense  is,  conduct  of  plaintiff 
an  eviction.  The  evidence  is 
story  of  the  building  was  occ 
and  disorderly  female  tenant 
tltfs,  who  were  In  the  habit  of 
visitors;  that  the  occupants 
iters  Indulged  In  boisterous 
conduct  Jimiping  upon  the  fl< 
singing,  and  using  profane  ai 
guage,  until  a  late  hour  in  th 
ing  the  sleep  of  defendant  a 
depriving  them  of  the  beneOi 
of  the  premises,  and  giving  t 
unsavory  reputation.    The  d< 
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frc-iuent  complaints  to  the  plaintiffs  of  the 
oharncter  and  conduct  of  these  tenants;  and 
Id  Jimuary,  1891,  the  plaintiffs  caused  them 
to  remove,  and  supplied  their  place  with 
uicii.  While  the  rooms  were  so  occupied, 
there  was  no  noise,  and  the  defendant  was 
undisturbed;  but  In  March,  1891,  the  men 
vacated  the  building,  the  women  were  re- 
stored, and  the  unseemly  noise  and  disturb- 
ance recommenced,  and  continued  until  the 
defendant,  unable  longer  to  endure  the  inva- 
Eion  of  his  peace,  abandoned  the  premises. 
Dm-ing  this  last  period  he  repeated  his  com- 
plaints several  times  to  the  plaintiffs,  who 
promised  again  to  eject  the  obnoxious  char- 
acters, but  nothing  In  that  direction  was 
erer  done.  The  foregoing  facts  are  undis- 
puted, and.  If  they  constitute  a  defense  to  the 
action,  judgment  should  hare  been  for  the 
defendant.  If  they  are  not  a  defense,  the 
plaintiffs  were  entitled  to  judgment  for 
$U°J0.50,  which  was  the  exact  amount  due. 
Tbe  Judgment  should  have  been  for  this 
amount  or  for  nothing;  but  the  court,  by 
some  process  peculiar  to  itself,  arrived  at  the 
conclusion  that  the  plaintiffs  ought  to  have 
$1S0,  and  accordingly  rendered  the  Judgment 
from  which  this  appeal  Is  taken.  There  Is 
nothing  In  the  record  to  justify  this  Judg- 
ment. It  Is  absolutely  without  support  from 
any  evidence  In  the  case,  and  Is  clearly  and 
unmistakably  erroneous.  The  evidence  gives 
rise  to  a  question  which  it  Is  necessary  to 
dispose  of,  to  the  end  that  upon  a  retrial  of 
tbe  case  the  rights  of  tbe  parties  may  be 
Intelligently  settled.  The  answer  to  this 
question  will  determine  whether  tbe  facts 
in  evidence  may  be  shown  in  bar  of  the  ac- 
tion for  rent.  Tbe  authorities  are  all  agreed 
that  the  eviction  of  a  tenant  from  the  de- 
mised premises  by  title  paramount  or  by  the 
landlord  Is  a  bar  to  any  demand  for  rent, 
because  It  deprives  him  of  the  consideration 
for  which  rent  was  to  be  paid.  In  many  of  the 
cases  in  which  this  doctrine  was  announced 
there  was  an  actual  dispossession  of  the 
lessee  by  the  lessor;  but  there  Is  also  an 
agreement  among  tbe  cases  that  to  consti- 
tute an  eviction  which  will  bar  or  suspend 
rent  a  direct  or  physical  expulsion  is  not 
necessary,  and  that  any  act  willfully  done 
by  the  landlord,  which  has  the  effect  of  driv- 
ing tbe  tenant  from  the  premises,  amounts 
to,  and  may  be  treated  as,  an  eviction.  A3 
to  what  conduct  on  the  part  of  the  landlord 
will  justify  the  tenant  In  abandoning  the 
premises  and  Interposing  the  plea  of  evic- 
tion to  an  action  for  the  recovery  of  subse- 
quently accrued  rent,  there  has  been  con- 
siderable adjudication;  and  an  examination 
of  some  of  the  leading  cases  will  materially 
aid  us,  not  only  In  ascertaining  the  law,  but 
in  applying  It  to  the  facts  before  us. 

In  Dyett  v.  Pendleton,  8  Cow.  727,  the 
facts,  as  stated  by  Crary,  Senator,  were  that 
tbe  plaintiff  introduced  Into  the  house,  cer- 
tain rooms  In  which  had  been  leased  to  the 
defendant,  divers  lewd  women,  who  made 


a  great  deal  of  Indecent  noise  and  disturb- 
ance, disturbing  the  defendant  and  other 
persons  sleeping  in  the  house,  bringing  odium 
and  infamy  upon  the  house  as  a  place  of  111 
fame,  and  compelling  tbe  defendant,  as  a 
consequence  of  such  practices,  to  leave  the 
premises,  to  which  he  did  not  return.  The 
court  held  that  proof  of  these  facts  ought  to 
have  been  received,  because  they  tended  to 
prov^  a  constructive  eviction,  which  would 
exonerate  the  defendant  from  the  payment  of 
rent.  This  case  gave  rise  to  considerable  dis- 
cussion, and  was  the  subject  of  more  or  less 
comment  in  a  number  of  adjudicated  cases. 
In  Royce  v.  Guggenheim,  106  Mass.  201, 
Qray,  J.,  holding  that  it  was  unnecessary  to 
rest  the  judgment  of  his  court  upon  that 
case,  remarlu  concerning  It  that  It  has  since 
been  considered,  even  In  New  York,  an  ex- 
treme case,  and  refers  to  Etherldge  v.  Os- 
bom,  12  Wend.  529;  Ogllvie  v.  Hull,  6  HIU, 
52;  GUhooley  v.  Washington,  4  N.  Y.  217. 
And  in  the  opinion  in  De  Witt  v.  Plerson, 
112  Mass.  8,  the  following  occurs:  "The  case 
of  Dyett  V.  Pendleton,  8  Cow.  727,  Is  relied 
upon  by  the  defendant  This  has  been  called 
an  extreme  case,  and  It  has  been  modified. 
If  not  ovemiled,  by  later  decisions  In  New 
York;  and  this  court  declined  to  rest  its  Judg- 
ment upon  it  In  Royce  v.  Guggenheim.  In 
Etherldge  v.  Osbom  the  court,  referring  to 
the  case  of  Dyett  v.  Pendleton,  say  that  It 
carried  the  doctrine  of  eviction  to  Its  ex- 
treme verge.  In  OgUvle  v.  Htdl,  Nelson,  O. 
J.,  says,  speaking  of  the  same  case,  that  It 
shows  only  an  application  of  the  doctrine 
of  eviction  to  an  extreme  case;  and  tbe  court. 
In  GUhooley  y.  Washington,  say  that  It  has 
been  regarded  as  an  extreme  case.  These 
criticisms,  if  they  may  be  so  called,  are  cer- 
tainly not  very  severe,  and  would  hardly 
seem  to  Justify  tbe  language  of  the  Massa- 
chusetts court  But  In  the  later  New  York 
cases  the  doctrine  of  Dyett  v.  Pendleton  has 
met  with  distinct  and  unqualified  approval. 
Cohen  v.  Dupont,  1  Sandf.  260;  Edgerton 
v.  Page,  20  N.  Y.  281;  Insurance  Co.  v.  Sher- 
man, 46  N.  Y.  370.  In  Edgerton  v.  Page, 
Grover,  J.,  delivering  the  opinion  of  the 
court,  says:  "Whether  this  eviction  must  be 
actual,  by  the  forcible  removal  of  the  tenant 
by  the  landlord  from  the  demised  premises  or 
a  portion  thereof,  was  not  settled  In  this 
state  until  the  case  of  Dyett  ▼.  Pendleton.  In 
that  case  the  principle  was  established  by 
the  coiut  for  tbe  correction  of  errors  that 
when  the  lessor  created  a  nuisance  In  the 
vicinity  of  tbe  demised  premises,  or  was  guil- 
ty of  acts  that  precluded  the  tenant  from  the 
beneficial  enjoyment  of  the  premises.  In  con- 
sequence of  which  the  tenant  abandoned  the 
possession  before  the  rent  became  due,  the 
lessor's  action  for  the  recovery  of  rent  was 
barred,  although  the  lessor  had  not  forcibly 
ttu-ued  the  tenant  out  of  possession.  Ever 
since  that  case  this  has  been  considered  as 
a  settled  rule  of  law,  binding  upon  all  the 
cotirts  of  this  state.    Such  act  of  the  lessqr,i 
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accompanied  by  an  abandonment  of  posses 
slon  by  the  lessee,  is  deemed  a  vlitual  ex- 
pulsion of  the  tenant,  and,  equally  with  au 
actual  expulsion,  bars  the  recovery  of  rent. 
The  reason  of  the  rule  is  that  the  tenant  has 
been  deitrired  of  the  eojoymcut  of  the  de- 
mised premises  by  the  'wrongful  act  of  the 
landlord,  and  thus  the  consideration  of  his 
agreement  to  pay  the  rent  has  failed."  See, 
also,  Leadbeater  x.  Both,  25  111.  587;  Jack- 
son V.  Eddy,  12  Mo.  200.  In  the  hitter 'case, 
the  cotirt,  approving  the  decision  In  Dyett 
V.  Pendleton,  say:  "The  consideration  of  the 
lessee's  undertaking  to  pay  rent  is  the  quiet, 
peaceable,  and  indisputable  possession  of  the 
premises  leased,  and  is  In  its  nature  a  con- 
dition precedent  to  the  payment  of  rent  If 
the  lessor  by  any  wrongful  act  disturbs  the 
possession  which  he  should  protect  and  de- 
fend, he  thereby  forfeits  his  right,  and  the 
lessee  may  abandon  the  premises  leased,  and 
thereby  exonerate  himself  from  liability  to 
pay  rent"  The  principal  case  is  also  cited 
with  approval  In  Dougherty  v.  Seymour,  16 
Colo.  289,  26  Pac.  823.  In  neither  of  the  two 
Massachusetts  cases  to  which  we  have  re- 
ferred, although  they  both  question  the  au- 
thority of  Dyett  V.  Pendleton,  is  any  difCereut 
principle  stated.  In  both  it  is  held  that  to 
constitute  an  eviction  which  would  have  the 
effect  of  suspending  rent,  actual  ouster  is  not 
necessary;  but  that  any  act  done  by  the  land- 
lord with  the  Intention  and  effect  of  depriv- 
ing the  tenant  of  the  enjoyment  of  the  prem- 
ises, to  which  he  yields,  and  abandons  pos- 
session, may  be  treated  as  an  eviction.  The 
facts  in  each  ot  these  cases  were  so  essen- 
tially different  from  those  in  Dyett  v.  Pendle- 
ton, that  the  latter  case  was  inapplicable; 
and  In  De  Witt  v.  Pierson,  Endicott,  J.,  con- 
tinuing his  reference  to  that  case,  says:  "But 
that  case  was  decided  upon  a  very  different 
state  of  facts,  and  contained  many  elements 
to  constitute  an  evictlcm  which  are  wanting 
in  the  case  at  bar.  The  defendant  there,  un- 
der a  lease  for  years,  had  been  in  more  than 
a  year,  when  the  plaintiff,  who  occupied  ad- 
Joining  rooms  under  the  same  roof,  himself 
created  the  disturbance  and  nuisance  com- 
plained of,  and  the  tenant  within  a  month 
abandon  his  tenement  The  intent  to  evict 
and  actual  abandonment  might  well  have 
been  foimd,  but  to  hold  that  there  was  an 
eviction  here  would  be  to  go  tar  beyond  that 
decision."  It  wUl  be  observed  that  in  this 
case  the  intention  of  the  landlord  to  evict  the 
tenant  is  made  an  element  of  the  acts  done, 
determinative  of  their  character;  but  we  think 
the  meaning  of  this  is  sufficiently  explained  In 
Royce  v.  Guggenheim.  A  distinction  is  there 
made  between  on  act  which  the  lessor  might 
lawfully  do  upon  his  adjoining  property,  the 
effect  of  which  might  be  to  diminish  the 
tenant's  beneQcial  enjoyment  of  that  occupied 
by  him,  and  an  act  which  Is  in  violation  of 
law.  In  the  former  case  the  act  must  have 
been  done  with  the  Intention  of  expelling  the 
tenant;  but  it  was  also  held,  ereu  where  the 


act  complained  of  was  lawf 
necessary  effect  was  to  chang 
and  beneficial  enjoyment  of 
premises,  the  landlord  would 
for  the  result  of  the  act  wlthoc 
of  unlawful  Intent  In  the  kii 
quired  there  is,  and  must.  In 
things,  be,  a  clear  distinction  I 
lawful  act  and  a  lawful  act 
lawful  intent;  and,  where  the ) 
the  eviction  is  in  itself  unla 
the  act  is  sufficient  because 
is  presumed  to  intend  the  cons 
acts.  Knowingly  leasing  pri 
moral  purposes  is  unlawfuL 
Seymour,  supra.  In  this  cas 
seems  to  establish  (ttat,  while 
was  In  the  occupancy  of  the  ] 
his  lease,  lewd  women,  who 
been  expelled  from  the  buildln 
tiffs  ,on  account  of  their  chai 
duct,  were  reintroduced,  and 
the  rooms  above  him;  that 
knew,  or  ought'  to  have  luto'' 
rooms  were  to  be  used  by  the 
poses  of  prostitution;  and  th 
made  acquainted  witl^  the  fact 
duct  was  so  boisterous  and  off 
peace  and  quiet  of  the  defe 
family  were  destroyed,  and 
made  disreputable  and  Infan 
were  taken  for  their  removal, 
of  these  facts  would  Justify  th 
regarding  himself  as  evicted, 
doniug  the  premises;  and  the  1 
existence  by  a  Jury,  or  by  th 
as  a  Jury,  would  require  Jn 
given  for  the  defendant  W 
has  been  driven  from  his  tei 
persecuiion  of  persons  unlaw: 
Juxtaposition  to  him  by  his 
landlord  can  claim  no  rent  fo 
tenant  is  out  of  possession,  B 
ful  act  is  a  sufficient  answer  1 
In  its  findings  the  court  bel 
disregarded  the  evidence,  and 
that  no  question  in  the  case  i 
by  It  Let  the  Judgment  be 
versed. 


BOARD  COM'RS  OP  LARIM 
r.  BRANSOM. 

(Court  of  Appeals  of  Colorado. 

Sheriff — Compensation  a 

A  shwiC  is  not  entitled  t 
for  services  as  jailer,  whether  r 
or  by  one  appoiuted  by  iiim,  tliei 
vision  therefor  in  Gren.  St.  1883 
1825,  or  In  Act  April  6,  1891, 
26,  declaring  the  sheriff,  in  pei 
uty,  keeper  of  the  jail,  and  provi 
tion  for  him  and  his  deputies. 

Appeal  from  district  court  L 

Action  by  WlUiam  T.  Bransc 

board  of  county  commissione 

county.     Judgment  for  plaint! 

appeals.     Reversed. 
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Roblason  &  Love,  for  appellant.  Frank  J. 
Annis  and  £.  A  Ballard,  for  appellee. 

THOMSON,  J.  This  to  a  suit  by  WUUam 
T.  Bransom  for  compensation  as  keeper  of 
tbe  county  Jail  of  Larimer  county.  The  cause 
was  submitted  to  the  court,  without  a  Jury, 
upon  tbe  following  agreed  statement  of  facts: 
"It  Is  expressly  agreed,  by  and  between  the 
said  William  T.  Bransom  and  the  board  of 
county  commissioners  of.  Larimer  cotmty, 
that  at  the  time  herein  mentioned  tbe  said 
Bransom  was  the  duly  elected,  qualified,  and 
acting  sheriff  of  said  Larimer  county,  and 
that,  in  tbe  discharge  of  his  duties  as  said 
sheriff,  he  had  duly  appointed  a  Jailer  of  said 
Liarimer  county,  who  had  charge  of  the  coon- 
ty  jaiL  That,  for  the  purpose  of  determin- 
ing whether  the  said  county  of  Larimer  is 
liable  for  tbe  payment  of  the  serrlces  of  said 
jailer.  It  is  agreed  that  this  cause  shall  be 
submitted  upon  the  following  statement  of 
facts:  First  That  between  tbe  1st  day  of 
May  and  the  Ist  day  of  September,  1892,  one 
G.  M.  Pulllam  was  the  diUy  appointed  and 
qualiaed  deputy  sheriff  and  Jailer  of  said 
Larimer  county  in  charge  of  the  county  Jail, 
and  that  be  performed  serrlces  of  said  Jailei 
during  said  period;  that  the  value  of  the 
services  so  rendered  for  said  period  was 
$240.00;  and  that  a  claim  for  the  same  was 
duly  presented  to  the  said  board  of  county 
commissioners  at  the  September,  1882,  ses- 
sion of  said  board,  and  disallowed.  The  ques- 
tion to  be  determined  is:  Is  the  county  of 
Larimer  liable  for  the  payment  of  the  com- 
pensation heretofore  stated  for  tbe  services  ot 
said  Jailer?  Second.  If  said  county  is  liable 
to  pay  such  money,  out  of  what  fmid  should 
It  be  paid?"  Plaintiff  had  Judgment  for  the 
amoxmt  of  his  <daim,  payable  out  of  the  gen- 
eral fund. 

The  right  to  recover  in  this  action  is  based 
upon  section  1815  of  the  General  Statutes  ot 
1883.  That  section,  and  the  one  immediately 
following,  read  as  follows:  "Sec.  1815.  The 
sheriff  of  the  county,  in  person  or  by  deputy 
for  that  purpose  appointed,  sliaU  be  the  keep- 
er of  the  county  JaiL  He  shall  be  responsi- 
ble for  the  manner  in  which  the  same  is  kept; 
he  shall  see  that  the  same  is  kept  clean,  safe 
and  wholesome;  and  the  expense  of^ceplng 
the  Jail  in  good  order  and  repair,  of  lighting 
and  wanning  that  part  thereof  wherein  pris- 
oners are  confined,  and  the  office  in  the  Jail, 
shall  be  paid  by  the  county  wherein  the  Jail 
is  situated.  •  •  •  Sec  1816.  The  keep- 
ers of  the  several  county  Jails  in  this  state 
shall  receive  and  safely  keep  every  person 
duly  committed  to  such  Jail  for  safe-keeping, 
examination  or  trial,  or  duly  sentenced  to  im- 
prisonment In  such  Jail  upon  conviction  for 
any  contempt  or  misconduct,  or  for  any  crim- 
inal offense,  and  shall  not  without  lawful  au- 
thority let  out  of  such  jail,  on  bail  or  other- 
wise, any  such  person.  And  it  shall  be  the 
duty  of  every  such  keeper  to  supply  proper 
food  and  drink  for  the  prisoners  committed 


to  his  custody  In  such  Jail  at  his  own  ex- 
pense; and  the  board  of  county  commission- 
ers of  tbe  county  where  such  Jail  Is  situated 
shall  allow  the  keeper  of  the  Jail  for  dieting 
prisoners  such  reasonable  compensation  per 
day  as  shall  be  Just"  The  claim  presented 
to  the  board  of  commissioners,  and  which 
was  disallowed,  is  in  the  following  form: 
"County  of  Larimer,  to  William  T.  Bransom, 
Dr.  As  Jailer  for  4  months,  commencing 
May  1st,  1892,  and  ending  September  1st, 
1892,  @  $60  per  month,  $240.00."  The  duties 
of  the  Jailer,  prescribed  by  the  statute,  are  to 
safely  keep  every  person  duly  committed  to 
the  JaU  for  safe-keeping,  to  see  that  the  Jail 
is  kept  clean,  safe,  and  wholesome,  and  to 
supply  the  prisoners  with  food  and  drink. 
The  expense  of  keeping  the  JaU  in  good  or- 
der and  repair,  and  of  lighting  and  warming 
tbe  part  where  the  prisoners  are  confined, 
must  be  paid  by  the  coimty;  but  the  liability 
of  the  county  is  on  account  of  expense,  and 
not  of  service.  So,  also,  the  keeper  is  en- 
titled to  an  allowance  for  food  furnished  by 
him  to  the  prisoners,  which,  by  another  law, 
is  limited  to  a  certain  amount  i>er  diem.  All 
charges,  for  the  payment  of  which  the  coun- 
ty ]a  liable,  are  particularly  and  distinctly 
specified,  and  among  them  is  no  charge  for 
the  compensation  of  the  keeper  for  liis  gen- 
eral services.  As  to  that  the  statute  is  silent 
Section  1825  of  the  same  statute  Is  as  fol- 
lows: "Whenever  the  safe-keeping  and  de- 
tention of  persons  lawfully  committed  to  any 
Jail  in  this  state  shall,  in  the  opinion  of  the 
board  of  county  commissioners,  require  the 
employment  of  one  or  more  guards,  tbe  said 
l)oard  of  county  commissioners  of  tbe  coun- 
ty where  such  JaU  is  situated,  shaU  authorize 
the  sheriff  of  such  county  to  supply  such 
guard  or  guards  at  tbe  expense  of  the  county, 
at  such  reasonable  compensatloa  as  such 
board  shall  allow,  which  guard  or  guards 
shall  be  under  the  command  of  the  keeper  ot 
the  Jail."  This  authorizes  tbe  employment 
of  guards  when  such  measure  is  deemed  nec- 
essary, and  provision  is  expressly  made  for 
their  remtmeration;  but  there  is  stiU  no  men- 
tion of  any  compensation  to  the  keeper.  It 
would  seem  to  be  clear  from  this,  In  connec- 
tion with  the  other  portion  of  the  statute, 
that  it  was  not  the  intention  of  the  legisla- 
ture that  payment  for  his  services  should 
come  from  the  county.  Prior  to  the  act  of 
April  6,  1891,  (which  wiU  be  considered 
later,)  the  revenues  of  the  sheriff  were  de- 
rived from  certain  fees,  fixed  by  law,  which 
he  was  authorized  to  receive  for  the  perform- 
ance of  his  various  official  duties.  He  was 
empowered  to  select  and  appoint  his  depu- 
ties; but  there  was  no  statutory  provision 
for  the  payment  of  any  of  them,  so  that  they 
must  have  been  compensated  by  the  sheriff 
out  of  the  emoluments  of  his  office.  He  ac- 
cepted the  office  burdened  with  the  charge  of 
the  county  JaU.  He  might  perform  the  du- 
ties of  keeper  personaUy  or  by  deputy;  but 
in  either  case  we  are  unable  to  find  ^y  law,^ 
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and  the  plaintiff  has  pointed  out  none,  which 
would  entitle  lilm  to  special  or  extra  com- 
pensation for  such  serrlces.  Section  15,  art. 
14,  of  the  constitution  is  as  follows:  "For 
the  purpose  of  providing  for  and  regulating 
the  compensation  of  the  county  and  precinct 
otBcers  the  general  assembly  shall  by  law 
classify  the  several  counties  of  the  state  ac- 
cording to  population,  and  shall  grade  and 
fix  the  compensation  of  the  officer  within  the 
respective  classes  according  to  the  population 
thereof.  Such  law  shall  establish  scales  of 
fees  to  be  charged  and  collected  by  such  of 
the  county  and  precinct  officers  as  may  be 
designated  therein  for  services  to  be  per- 
formed by  them  respectively;  and  where  sal- 
aries are  provided,  the  same  shall  be  payable 
only  out  of  the  fees  actually  collected  In  all 
cases  where  fees  are  prescribed.  All  fees, 
perquisites  and  emoluments  above  the  amount 
of  such  salaries  shall  be  paid  into  the  county 
treasury."  Pursuant  to  this  constitutional 
provision,  the  act  approved  April  6, 1801,  pro- 
viding for  the  payment  of  salaries  to  certain 
officers  and  the  disposition  of  certain  fees, 
was  passed.  Sess.  Laws  1891,  p.  307.  From 
this  act  we  excerpt  the  following:  "Sec.  11. 
The  sheriffs  in  the  several  counties  In  this 
state  shall  receive  as  their  only  compensa- 
tion for  their  services  rendered,  an  annual 
salary,  to  be  paid  quarterly  out  of  the  fees, 
commissions  and  emoluments  of  their  re- 
spective offices,  and  not  otherwise."  The  sec- 
tion then  fixes  the  salaries  of  sheriffs  In  the 
various  classes  of  counties.  "Sec.  17.  Depu- 
ties and  assistants  may  be  employed  by  the 
sheriffs,  county  clerks,  county  treasurers, 
and  county  assessors  under  the  direction  of 
the  board  of  county  commissioners  for  said 
counties  respectively,  and  shall  be  paid 
salaries  out  of  the  fees,  commissions  and 
emoluments  of  the  office  wherein  employed, 
(except  employes  of  county  assessor  who 
shall  be  paid  out  of  the  cotmty  treasury,) 
to  be  fixed  by  the  board,  the  selection  of  said 
deputies  and  employes  to  be  made  by  the 
officer  authorized  to  employ  them."  "Sec. 
22.  All  fees  collected  by  county  officers  shall 
be  paid  over  to  the  county  treasurer,  and 
shall  be  kept  by  him  In  separate  funds  to 
be  known  as  the  'County  Judge's  and  Clerk 
of  County  Court  Fee  Funds,'  the  'Sheriff's 
Fee  Fund'  and  the  'County  Clerk's  Fee 
Fund'  the  'County  Treasurer's  Commission 
and  Fee  Fund,'  the  'Justice  of  the  Peace 
Fee  Fund,'  the  'Constable's  Fee  Fund,'  and 
all  salaries  or  compensation  of  county  Judges, 
clerks  of  county  courts,  sheriffs  and  county 
clerks  and  thehr  deputy  or  assistant  clerks, 
and  deputy  sheriffs,  county  treasurer  and 
employes  under  them,  the  justice  of  the 
peace  and  constables,  shall  be  paid  out  of 
said  funds  and  no  others.  Any  balance  left 
to  the  credit  of  said  funds,  in  any  year, 
41  f  tor  all  the  salaries  and  compensation  pro- 
vided for  in  this  section  shall  have  been 
paid  to  the  end  of  such  year,  shall  be  placed 
to  the  credit  of  the  general  county  fund." 


"Sec.  2G.  All  acts  and  parte 
sistent  with  the  provisions 
hereby  repealed."  The  aeer 
compensation  Is  sought  In  t 
all  performed  after  the  tart 
effect.  If,  prior  to  Its  passag 
in  existence  which  might  I 
as  to  authorize  a  shra-lff  to  i 
ceive  from  the  county  specie 
for  any  service  performed 
law  was  rei>ealed  by  the  ter 
act  The  salaries  of  sheriffs 
ties  must  be  paid  out  of  the 
if  that  should  prove  Insuffic: 
In  so  far,  remain  unpaid.  N< 
a  sheriff  may  perform  in  th( 
flclal  duty  can  be  made  a  ch) 
county,  except  in  so  far  as 
the  treasury  Is  sufficient  for 
his  salary.  The  statute  reqa 
to  pay  the  expense  of  UghtlE 
the  jail  and  keeping  it  in  rep 
pensate  the  Jailer  for  feedln 
is  still  in  force.  But  this  su 
penses  or  for  furnishing  prist 
It  is  for  services  pure  and  si 
as  It  formerly  stood  made  i 
charging  the  county  with  sue 
by  the  last  act  the  salaries  i 
to  be  received  by  the  sheriff 
full  for  the  performance  of 
duties.  A  county  might  be 
the  whole,  or  a  portion,  of  tJ 
sheriff  or  his  deputy;  but  sue 
arise  only  In  case  of  suffici 
treasury  to  meet  the  demai 
fnsal  of  the  board  of  commie 
erly  apply  them;  and  it  woul 
upon  the  plaintiff,  in  a  proce 
payment,  to  set  forth  and  ; 
which  give  him  the  right  c 
does  not  purport  to  be  sud 
and  bears  no  resemblance  t( 
ment  of  the  court  upon  the 
is  erroneous  in  toto.  and  mi 
Reversed. 


COCHRANE  T.  JUSTICl 
(Court  of  Appeals  of  Colorado. 

SPBCiricVBRFOIUfAKCB— DKCRBI 
— ACCOONTIHO. 

1.  A  decree  of  the  gnpremc 
specific  performance  of  a  cont 
fendant'B  mining  properties, 
them  by  the  names  of  the  lod 
sisting  of  26.8  acres,"  is  not  si 
sequent  decree,  on  remand  to 
ordering  the  making  of  a  ieaa 
properties  "as  owned  by  them 
the  contract  to  lease,  without  s 
tity  of  land. 

2.  Where  a  decree  for  8pe< 
of  a  contract  to  lease  property 
the  expiration  of  the  term  for 
was  to  run,  the  lessee  cannot  ei 
under  a  lease  made  under  the  c 
of  the  same  length,  and  also  dec 
ing  for  the  term  it  was  illegally 

Error  to  district  court,  Liak< 
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Action  by  Frank  T.  Cochrane  against  the 
Justice  Mining  Company  to  compel  specific 
performance  of  a  contract  to  lease.  There 
was  Judgment  for  defendant,  and  plaintiff 
appealed.  The  supreme  court  reyersed  the 
judgment,  and  directed  the  trial  court  to  en- 
ter a  decree  of  Bpeclflc  performance.  A  de- 
cree waa  entered,  and  plaintiff  brings  error. 

For  former  report,  see  26  Pac.  780. 

The  other  facts  fully  appear  In  the  foUow- 
1ns  statement  by  BEED,  J.: 

Suit  was  brought  by  the  plaintiff  in  error 
against  the  defendant  company  to  compel 
the  performance  of  a  contract  for  a  lease  of 
the  mining  property  of  the  defendant  to  the 
plaintiff.  Upon  the  hearing  In  the  district 
court  a  decree  was  entered  dismissing  the 
bill.  Appeal  was  prosecuted  to  the  supreme 
court,  where  the  decree  of  the  district  court 
was  reversed,  and  a  decree  of  specific  per- 
formance ordered.  See  16  Colo.  415,  26  Pac. 
TSO.  After  the  district  court  again  acquired 
jurisdiction,  on  June  12,  1801,  a  final  decree 
of  specific  performance  was  made.  That 
portion  of  the  decree  ordering  the  lease  Is  as 
follows:  "All  of  the  Justice  Mining  Com- 
pany's properties,  as  owned  by  it  on  the  18th 
day  of  March,  A  D.  1889,  consisting  of  the 
Justice,  Marlln,  Monte  Cristo,  and  Western 
Union  lode  mining  claims,  together  with  all 
ImproTements  and  buildings  thereupon,  be- 
lun.c^ng  on  said  premises,  and  all  machinery 
and  tools  which  were  thereon  on  the  18th  day 
of  March,  A.  D.  1889;  all  of  said  premises 
Iiping  located  in  the  Roaring  Fork  mlnlns; 
district,  county  of  Pitkin,  and  state  of  Colo- 
rado,"—followed  by  a  form  of  lease  the  de- 
fendant was  required  to  execute.  Exceptions 
were  taken  to  the  decree  for  causes  hereafter 
discussed,  and  an  appeal  taken  from  the  de- 
cree. The  decree  contains  the  following  par- 
agraph: "It  is  further  ordered  and  decreed 
that  plaintiff  has  leare  to  make  application  to 
the  court  for  an  accounting  in  this  case  any 
time  within  the  first  ten  days  of  the  next 
term  of  court."  Prior  to  the  making  and  en- 
tering the  decree  no  supplemental  bill  or  pe- 
tition had  been  filed  asking  for  an  accounting 
l>y  the  plaintiff.  On  the  21st  day  of  August 
a  petition  was  filed  asking  an  accounting 
from  April  l^,  1800,  to  date,  alleging,  upon 
information  and  belief,  that  "the  Justice  Min- 
ing Company  has  ever  since  said  time,  and 
now  is,  engaged  in  mining  said  property, 
and  extracting  valuable  silver  and  lead  bear- 
ing ore  therefrom;  •  •  •  that  it  Is  Im- 
possible for  the  plaintiff  to  state  the  amount 
and  value  of  the  said  ore  so  extracted  and 
mined  from  said  property.  *  *  •  Plaintiff 
alleges  that  the  same  was  of  the  value  of 
many  thousands  of  dollars."  On  the  24th 
day  of  August,  1801,  the  petition  was  denied 
by  the  court,  and  an  exception  taken,  as 
shown  by  the  Journal  entry  of  the  clerk  of 
the  court.  The  errors  assigned  are:  (1)  That 
the  court  failed  to  follow  the  supreme  com't; 
(2)  that  the  decree,  Instead  of  ordenng  a 
v.85P.no." — 48 


lease  for  the  property  contracted  to  be  leased, 
decreed  that  the  company  should  execute  a 
lease  of  all  the  mining  property  owned  by  It 
on  the  18th  day  of  March,  ISSff;  (3)  that  the 
court  erred  In  not  requiring  a  covenant  In  the 
lease,  deducting  from  the  term  of  the  lease 
all  time  during  which  the  lessee  might  be  pre- 
vented from  work  by  reason  of  injunction  or 
stoppage  of  work  by  legal  proceedings  against 
the  lessor;  (4)  that  the  court  erred  in  decree- 
ing that  the  lease  should  be  executed  aad 
work  commenced  by  the  lessee  before  an  ac- 
counting was  bad.  , 

Decker  &  O'Donnell,  for  plaintiff  in  error. 
A.  W.  Rucker,  for  defendant  in  error. 

REED,  J.,  (after  stating  the  facts.)  The 
first  question  to  be  determined  Is  whither 
the  decree  of  the  district  court  is  sufficiently 
broad  to  cover  the  contract  of  the  parties  as 
construed  in  and  required  by  the  supreme 
court.  The  subject-matter  of  the  contract  of 
lease  and  the  extent  and  area  of  the  prop- 
erty cannot  be  misunderstood.  The  public 
published  offer  to  lease,  made  by  the  com- 
pany, was  as  follows:  "Bids  will  be  re- 
ceived at  the  office  of  the  Justice  Mining 
Company,  up  to  noon  on  March  18th,  1889, 
for  lease  or  leases  on  the  properties  of  the 
Justice  Mining  Company,  consisting  of  the 
Justice,  Marlln,  Monte  Cristo,  and  Western 
I  Union,  situated  In  Tourtelotte  park,  and  con- 
sisting of  26.8  acres."  The  language  of  the 
supreme  court  (16  Colo.  423,  26  Pac.  780  et 
seq.)  is  as  follows:  "The  question  Is  com- 
paratively free  from  embarrassment.  The 
offer  of  defendants  to  lease  by  its  terms  con- 
tained the  entire  mining  property.  The  re- 
spective claims  were  named,  and  their  ag- 
gregate is  given  as  twenty-six  and  eight- 
tenths  acres.  The  offer  of  plaintiff  was  for 
the  entire  property.  No  lease  of  the  entire 
mining  property  was  ever  tendered.  The 
'Crowe  shaft,'  with  surface  ground,  was  ex- 
cepted and  reserved  for  a  part  of  the  term. 
It  is  conceded  that  It  had  at  the  time  of  the 
contract  been  leased  to  other  parties.  It  is 
claimed  by  defendants  that  the  fact  was 
known  to  plaintiff  at  the  time  of  making  the 
contract  This  fact  cannot  prevail  as  a  de- 
fense. The  knowledge  on  the  part  of  plain- 
tiff. If  it  existed,  would  not  relieve  defend- 
ants from  the  necessity  of  complying  with 
their  contract  It  is  also  contended  that  the 
suit  could  not  be  maintained  because  of  the 
inability  of  defendants  to  perform  by  reason 
of  having  leased  the  Crowe  shaft  previous  to 
the  contract  with  plaintiff.  It  appears  that, 
between  the  date  of  the  advertisement  for 
bids  and  the  awarding  of  lease  to  plaintiff, 
defendants  had  leased  part  of  the  property 
to  other  parties,  and  had  also  leased  the 
boarding  house  used  with  the  property.  It 
would  be  sufficient  answer  to  this  conten- 
tion to  say  that,  having  already  leased  to 
other  parties,  the  exception  and  reservation 
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of  those  portions  should  have  been  made  at 
the  time  of  making  the  contract  with  the 
fdalntiff.  Another  sufficient  reason  why  It 
cannot  prevail  lies  In  the  fact  that  plaintiff 
offered  to  adjust  the  matter  by  receiving  the 
rent  which  was  to  be  paid  to  the  defendants, 
which  offer  was  refused.  The  law  is  well 
settled  that  a  lessor  who  cannot  folly  comply 
with  his  contract  will  not  be  allowed  to  set 
up  his  own  inability  to  perform  as  a  defense 
when  the  lessee  is  willing  to  talie  what  can 
be  demised,  and  compensation  for  the  bal- 
ance. See  Poqi.  Spec.  Perf.  {  388,  and  cases 
cited."  It  will  be  observed  that  one  great 
obstacle  to  the  execution  and  acceptance  of 
the  lease  at  the  time  of  the  contract  was  that 
the  company,  between  the  time  of  advertia- 
ing  and  making  the  contract  with  plaintiff, 
bad  disposed  of  some  of  the  property  by  lease, 
and  was  unable  to  comply.  The  supreme 
court  held  that  plaintiff  was  entitled  to  the 
entire  property,  or  to  have  It  adjusted,  and 
receive  the  proceeds,  or  compensation.  In 
other  words,  the  company  was  held  to  ape- 
dfle  performance  of  Its  contract  as  made. 
The  decree  made  fails  to  conform  to  the  de- 
cision of  the  supreme  court.  It  attempts  to 
compel  the  plaintiff  to  accept  a  lease  of  "all 
the  Justice  Mining  Company's  properties  as 
owned  by  It  on  the  18th  day  of  March,  1889," 
enumerating  the  lodes,  and  giving  their 
names.  The  quantity  and  parts  remaining 
at  that  time  are  not  shown  or  known.  Plain- 
tiff was  entitled  to  a  decree  for  a  lease  of  the 
"Justice,  Marlln,  Monte  Crlsto,  and  Western 
Union,    *    •   •   consisting  of  28.8  acres." 

It  Is  ably  contended  by  the  defendant  in 
error  that  the  statement  of  26.8  acres  must 
be  disregarded;  that  monuments,  courses, 
and  distances  must  control  as  to  quantity. 
Snch  Is  undoubtedly  the  law  when  a  discrep- 
ancy exists,  and  one  must  give  way;  but 
where  there  Is  no  discrepancy  the  authori- 
ties and  arguments  of  counsel  can  have  no 
place.  No  discrepancy  or  error  Is  shown  to 
exist  In  all  grants  of  mineral  lands  made 
by  the  government  two  fees  are  granted,— 
one  of  the  lode  as  principal,  and  one  of  the 
surface  ground  as  ancillary.  Both,  taken  to- 
gether, constitute  the  "claim,"  which  Is  re- 
quired by  law  to  be  established  by  courses, 
distances,  and  monuments.  The  superflcial 
area  Is  definitely  established,  and  is  sold  by 
the  acre  and  fractions  of  an  acre  to  the  pur^ 
chas^,  and,  unless  some  error  is  shown  to 
exist,  Is  the  "claim."  The  plaintiff  was,  by 
the  terms  of  this  contract,  entitled  to  a  lease 
of  the  entire  four  lodes  to  their  full  extent 
as  located,  and  surface  ground  to  the  extent 
of  26.8  acres,  or  to  an  adjustment  and  com- 
pensation for  such  parts  as  could  not  be  de- 
llvo^.  Hence  the  decree  Is  defective  In 
not  being  as  broad  as  the  decision  of  the  su- 
preme court  No  definite  quantity  of  ground 
or  lodes  Is  decreed  to  be  leased.  The  quan- 
tity Is  not  that  contained  in  the  advertise- 
ment nw  embraced  In  the  contract    By  the 


decree,  any  remnant  remalnl: 
regardless  of  the  extent,  \i 
requirements. 
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tlie  entire  matter.  Tbe  power  was  Inlierent 
In  the  court,  and  should  Imve  been  exercised 
to  end  the  controversy,  and  prevent  a  mul- 
tiplicity of  suits.  No  supplemental  hill  or 
petition  was  filed  before  the  final  decree, 
which  was  entered  on  June  11th.  On  Au- 
gust 21st  a  petition  was  filed,  and  denied 
by  the  court,  and  very  properly.  The  de- 
cree provided  for  a  lease  running  18  months 
from  the  22d  of  June,  1891.  If  executed  and 
accepted,  the  lessee  could  not  hare  the  term 
and  damages  for  the  former  term.  A  very 
marked  and  obvious  distinction  exists  be- 
tween a  decree  of  spedflc  performance  for 
the  conveyance  of  an  estate  in  fee  and  the 
decree  for  a  lease  for  a  limited  time.  In  the 
■fottner  the  vendor  is  required  to  convey  the 
title,  and  is  liable  to  account  for  the  use 
of  the  property  while  wrongfully  detained; 
in  the  latter.  It  the  term  expires  while  the 
Ifssw  retained  the  possession,  thfi  only  reme- 
dy of  the  lessee  is  for  the  damages.  In  this 
case  both  court  and  counsel  seem  to  have 
"been  led  Into  a  mlsttflce  by  following  the  law 
In  regard  to  the  sale  off  real  property.  The 
court  having  refosefl  a!n  accotmting,  the 
plalntlfr  was  relegated  to  his  action  at  law 
for  the  mesne  profits  for  the  expired  term. 
On  the  24th  dt  August,  when  the  court  de- 
nied an  accotmting,  an  exception  was  taken, 
as  shown  by  the  court  Journal,  and  error 
IB  assigned  upon  such  denial;  but  such  ex- 
ception Is  not  embraced  in  the  bill  of  excep- 
'tions,  conseiiuently  could  not  be  a  basis  up- 
on Which  error  could  be  predicated,  und«r 
the  rules.  This,  had  we  seen  fit  to  avail 
onrseiTes  of  It,  would  have  been  sufficient 
to  dispose  of  the  question  of  accounting;  but, 
court  and  counsel  having  evidently  fallen 
Into  an  error  In  regard  to  the  nature  and 
effect  of  the  decree  of  specific  performance, 
It  was  thought  necessary  to  discuss  the  ques- 
tions Involved,  to  aid  in  their  solution,  and, 
as  far  as  possible,  hasten  the  flnni  conclu- 
sion of  the  controversy.  In  our  view  of  the 
case,  it  will  be  unnecessary  to  remand  It 
to  the  district  court  This  court  will  amend 
the  decree  by  striking  out  the  following: 
"Thls  agreement  of  lease,  made  and  entered 
Into  this  22d  day  of  June,  A  D.  1891," 
and  inserting:  "This  agreement  of  lease, 
made  and  entered  into  this  18th  day  of 
March,  A  D.  1889;"  also  by  striking  out, 
"All  the  Justice  Mining  Company's  proper- 
ties as  owned  by  It  on  the  I8th  day  of 
March,  A  D.  1889,  consisting  of  the  Justice, 
Marlin,  Mcmte  Cristo,  and  Western  Union 
lode  mining  claims,"  and  inserting  in  Its 
stead:  "The  pr<^;>ertle8  of  the  Justice  Min- 
ing Company,  consisting  of  the  Justice,  Mar- 
lin, Monte  CMsto,  and  Western  Union,  sit- 
uated in  Tourtelotte  park,  and  consisting  of 
263  acres,"— all  the  balance  of  the  decree 
to  stand  as  entered.  All  costs  since  the  case 
was  remanded  from  the  supreme  to  the  dis- 
trict court  to  the  present  time  will  be 
equally  divided  between  the  parties.  Decree 
modified. 


TACOMA   LUMBER   &   MANUFO  CO.   r. 
WOLFF  et  al. 

(Suprame  Court  of  Washington.    Feb.  6k  1894.) 

MscsAno's  lams  — Pbhsokai.  Jt^ceiuvs  Aeuiisv 
Cohtiuotob—Vauoitt. 

A  penonal  Judgment  against  costraetor* 
in  a  suit  to  foreclose  a  mechanic's  lien  is  abso- 
lutely void.  Per  Stiles  and  Anders,  U^  dis- 
senting. 

Dissenting  opinion.  For  majority  <q;InIon. 
see  35  Fac.  IIS. 

STILBS,  J.,  (dissenting.)  So  fiur  as  thfis 
was  a  special  proceeding  under  Code  Proc^ 
I  1393,  Bubd.  4,  to  vacate  a  Judgment  "Jar 
fraud  practiced  by  the  successful  pwrty  ia 
obtaining  the  Judgment,"  It  was  governed 
enth-ely  by  the  statute;  and  ^us  far  it  was 
equitable  In  its  natore,  and  triable  by  tb* 
court  But  the  Judgment  was  also  attadted 
on  the  ground  that  the  court  had  no  Jurist 
diction  to  enter  it  because  it  was  menejr 
Judgment  entered  against  contractors  in  » 
suit  to  foreclose  a  mechanic's  lien,  and  as  tif 
that  portion  of  the  procedlng  It  was  nothing 
bat  a  naked  question  of  law. 

I  maintain,  in  the  first  .place,  that  the  case 
presented  by  the  petition  on  the  groimd  of 
fraud  has  never,  as  yet,  been  tried,  and  that 
the  Judgment  was  therefore  erroneous,.  Id.  t 
1395,  provides  for  the  filing  of  a  verified 
petition  stating  the  facts  constituting  a  cause 
to  vacate,  and,  if  the  party  asking  the  tscs- 
tlon  is  a  defendant  the  facts  constitntins 
a  defense  to  the  action.  Such  a  petition  wa& 
filed;  the  defenses  being  the  want  ot  Juzis- 
dictlon  in  the  court  and  a  settlement  off  all 
matters  of  account  with  the  Judgment  plain- 
tiff. Id.  {  1396,  provides  that  in  such  a  pro- 
ceeding all  things  shaU  be  done,  as  near  a» 
can  be,  "as  in  an  original  action  by  ordlnaiy 
proceedings,"  except  that  the  facts  stated  in 
the  petition  shall  be  deemed  denied  with- 
out answer.  Now,  in  this  case,  an  answer 
was  filed,  and  with  it  a  lot  of  ex  parte  afiB- 
davits,  which  were  answered  by  like  ex 
parte  affidavits  for  the  petitioner;  and  they^ 
In  turn,  were  replied  to.  These  affldaWtSk. 
with  the  record  in  the  original  foreclosure 
suit  constitute  the  material  facts,  according 
to  the  statement  Not  a  witness  was  sworn,, 
nor  any  opportunity  given  to  cross-examine 
the  makers  of  the  afildavlts,  nor  is  there 
anything  to  show  what  or  how  many  of  the- 
affldavits  were  considered  by  the  court  But 
granting  that  all  of  the  affidavits  were  con- 
sldered,  there  was  no  trial  of  the  question  of 
fraud  "as  in  an  original  action  by  ordinary 
proceedings."  On  the  contrary,  the  whole 
matter  was  treated  as  though  it  were  a  mere 
motion,  which,  under  the  statute,  it  is  clear- 
ly not  But  whether  a  motion  or  not  I 
hold  that  the  personal  Judgment  rendered 
ag.ainst  the  contractors  In  the  mechanic's  lien 
case  was  abs<dntely  void.  This  was  the  main 
point  presented  to  this  court,  although  the 
opinion  does  not  notice  it   ^e  proceedinft 
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to  «onire  and  foreclose  a  mechanic's  Hen  is 
a  purely  special  and  statutory  one,  and  there 
is  not  an  Intimation  in  the  law  that  there 
shall  be  any  result,  except  the  ascertainment 
of  the  amount  due  and  the  decree  of  sale. 
The  contractor  may  be  a  proper  party,  but 
he  is  not  a  necessary  party,  and  If  he  is  not 
made  a  defendant  a  decree  would  not  be  dis- 
turbed. The  owner  alone  can  be  prejudiced 
by  an  omission  of  that  kind.  The  general 
rules  goTemlng  the  joinder  of  causes  of  ac- 
tion absolutely  forbid  that  a  suit  in  rem 
against  the  land  of  one  party  should  be  joined 
with  another  for  a  money  demand  on  con- 
tract against  a  different  party.  On  this  point 
I  shall  only  cite  Phil.  Mech.  Liens,  {  397. 
The  case  of  Hildebrandt  v.  Savage,  4  Wash. 
.'>24,  30  Pac.  643,  and  32  Pac.  109,  furnishes 
no  precedent  for  such  a  judgment  That  was 
ii  foreclosure  of  the  contractor's  Hen  against 
the  owner,— a  case  where  there  would  be 
some  logical  reason  In  determining  all  the 
'matters  at  issue  between  these  parties,  grow- 
ing out  of  the  building  contract,  In  one  salt, 
the  fact  that  the  owner  may  be  tricked  out 
of  bis  right  to  a  jury  trial  being  the  main 
objection  to  such  a  proceeding.  In  MIU  Co. 
y.  McDon.ild,  S  Wash.  496,  32  Pac.  lOS,  this 
court  directed  a  judgment  against  Contractor 
McDonald  to  be  affirmed,  and  the  same  judg- 
ment made  to  include  his  partner.  Docking. 
Whether  this  would  have  been  done  had  the 
court's  attention  been  called  to  the  point, 
I  am  unable  to  say;  but  the  fact  is  that  that 
case  was  heard  mainly  upon  the  sufficiency 
of  the  lieu  notice,  the  respondents  contenting 
themselves,  so  far  as  the  personal  judgment 
was  concerned,  with  the  citation  of  Elsenbels 
T.  Wakeman,  3  Wash.  534,  28  Pac.  923,  in 
support  of  the  position  that  a  jury  trial  was 
the  contractor's  right.  There  was  certainly 
no  Intention  in  the  Stetson  Case  to  overrule 
the  Elsenbels  Case,  and  when,  in  the  latter, 
it  was  said  that  there  was  no  power  In  the 
court  to  render  a  personal  judgment  against 
the  contractor,  I  think  it  was  understood 
that  want  of  jurisdiction  was  at  the  basis 
of  the  want  of  power;  and.  If  there  was  no 
Jurisdiction  to  render  a  personal  judgment  In 
the  special  proceeding,  then  the  Judgment  en- 
tered was  void.  We  might  Just  as  weU  say 
that  Jurisdiction  could  be  acquired  to  com- 
pel the  deUvery  of  specific  personal  prop- 
erty in  a  summary  proceeding  in  forcible  en- 
try as  to  sustain  this  void  Judgment 

ANDERS,  J.,  concurs  In  the  above. 


STATE  V.  MTBKS. 
(Supreme  Court  of  Washington.    Feb.  12, 1894.) 
Cbimikal  liJLW—  Failcbb  or  Dbpbnoaitt  to  Tas- 

TIFT— IS8TKCCTIO!I9. 

Though  Code  Proc.  {  1307,  requires  the 
roitrt  to  instract  that  no  Inference  of  defend- 
ant's guilt  shall  be  drawn  from  his  failure  to 
testify,  eiTor  cannot  be  predicated  on  the  court's 
failure  to  so  instruct  where  defendant  neither 


asked  for  such  instmctlon  nor  tr. 
court's  failure  to  give  it  Per  St 
33.,  dissenting. 


Dissenting  opinion, 
see  35  Pac.  680. 


For  maj 


SCOTT,  X,  (dissenting.)  I  t 
agree  with  the  majority  of  thi 
the  effect  of  section  1307  of  the 
cedure.  It  seems  to  me  the  < 
this  section  is  to  make  the  i 
question  a  part  of  the  law  of  th 
it  would  not  be  otherwise.  Ft 
is  a  general  rule  that  points  a] 
ror  Is  sought  to  be  foimded  mns 
the  first  opportunity.  It  api 
case,  not  only  that  there  was  no 
the  part  of  the  defendant  for  sn< 
tion,  but  that  he  took  no  exo 
failure  of  the  court  to  give 
aforesaid  i»  strengthened  here  1 
(section  399  of  the  Code  of  Pro 
Ing  to  new  trials,  the  eighth  s 
which  provides  that  a  new  i 
granted  for  error  In  law  occi 
trial  and  excepted  to  at  the  time 
making  the  appUcatlon.  See 
Laws  1893,  p.  113,  {  7.  If  the  t 
this  instruction  was  error,  it  wt 
law  occtu-rlng  at  the  trial,  and 
have  availed  himself  of  It  t 
should  have  excepted  thereto 
The  first  time  the  point  was  cal 
tention  of  the  court  was  In  the 
new  trial,  and,  there  having  b< 
tion  taken  to  the  failure  of  the  c 
stmct  there  waa  no  fotmdatloi 
roc  thereon  In  said  motion.  : 
matter  of  doubt  whether  such  f 
is  of  any  benefit  to  the  defen 
spedaUy  caUIng  attention  to  I 
testify  at  the  trial.  Anyhow,  i 
contended  that  such  Instractlon 
for  his  benefit  and  he  shotild  h) 
say  as  to  whether  the  same  she 
If  the  court  is  compelled  to  give 
malnlng  silent  it  would  Imposi 
on  the  defendant  of  notifying 
to  give  such  instruction  if  he  die 
While  the  rights  of  defendant 
actions  are  Jealously  guarded, 
the  law  la  nevertheless  to  secur 
technicalities  with  no  legal  oi 
foundations  shonld  not  be  aUo^ 
it.  There  Is  reason  In  the  n 
questions  on  which  error  is  c 
raised  at  the  first  opportunity, 
portunity  was  presented  her^ 
charge  of  the  court  to  the  Jury 
ed.  An  exception  to  the  failun 
request  at  that  time  would  ha 
court  an  opportunity  to  recaU  i 
instruct  them  with  reference 
thus  the  expense  of  a  second  1 
delay  Incident  thereto,  would 
and  the  rights  of  the  defendant 
ed.  In  other  instances,  if  the 
instruct  as  to  any  particular  t 
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law  of  the  case,  it  is  a  well-settled  rule  that 
error  cannot  be  founded  tbereon  unless  the 
court  lias  been  requested  to  give  such  in- 
stioictlon;  and  I  can  see  no  good  reason  why 
the  same  should  not  apply  to  the  instruction 
in  question.  Nor  do  I  think  that  the  statute 
Intended  to  lay  down  any  different  rule  with 
regard  to  this  particular  matter.  If  the  case 
of  Linbeck  v.  State,  1  Wash.  St.  S36,  25  Pac. 
452,  is  to  be  interpreted  as  holding  that  it  is 
unnecessary  for  the  defendant  to  except  to 
tbe  failure  of  the  court  to  give  this  instruc- 
tlon,  it  should  be  modified  as  authority.  In 
fact,  the  better  practice  would  be  not  to  re- 
quire tbe  court  to  give  the  instruction  unless 
a  request  Is  made  therefor  by  the  defendant 
Bnt,  in  any  event,  there  should  be  an  excep- 
tion to  such  failure,  in  order  to  lay  any 
foundation  for  error.  I  find  no  error  else- 
-^here  In  the  record,  and  am  of  the  opinion 
that  the  Judgment  of  the  court  below  should 
be  affirmed.  . 

HOYT,  J.,  -eoncnn. 


PARMBTER  v.  BOURNE  et  al, 

(Supreme  Court  of  Wsafaington.    Feb.  1,  1884.) 

EU^BCTions  AND  Voters— CouvTT  Seat— Ei,ection 
TO  Rbhovs—  Leoautt  —  Injunction  —  When 
Libs. 

1.  Under  Const  art  6,  I  1,  giving  each 
male,  21  years  or  over,  possessing  enumerated 
qualifications,  the  right  to  vote  at  all  elections, 
and  artide  11,  i  2,  providing  that  no  county 
seat  shall  be  removed  unless  three-fifths  of  the 

?iualified  electors  of  the  county  shall  vote  in 
avor  of  such  removal,  and  that  three-fifths  of 
all  votes  cast  on  the  proposition  shall  be  re- 
quired to  relocate  a  county  seat,  the  right  of 
such  elector  to  vote  on  such  proposition  is  in- 
dependent of  statutory  enactments.  Per  Stiles 
and  Hoyt,  JJ.,  dissenting. 

2.  Even  in  the  absence  of  statutory  authori- 
ty, equity  may  inquire  into  the  legality  of  an 
election  held  to  determine  the  question  of  the 
removal  of  a  county  seat  and  enjoin  its  re- 
moval for  fraud  in  the  election.  Per  Stiles  and 
Hoyt,  JJ.,  dissenting. 

3.  A  taxpayer  owning  large  property  inter- 
ests in  such  county  seat  has  such  interest  in  the 
subject-matter  as  entitles  him  to  institute  pro- 
ceedings to  enjoin  such  removal.  Per  Stiles  and 
Hoyt  J  J.,  dissenting. 

Dissenting  opinicm.    For  majority  opinion, 
see  36  Pac.  586. 


STILES,  J.,  (dissenting.)  "An  adequate 
remedy  will  always  be  found,  either  at  law 
or  in  equity,  for  frauds  perpetrated  against 
the  purity  of  elections.  If  a  result  has  been 
secured  by  fraud,  and  the  statute  has  pro- 
vided no  mode  of  redress,  it  by  no  means  fol- 
lows that  no  redress  can  be  had.  The  right 
of  any  person  claiming  to  exercise  any  pub- 
lic function  or  authority  under  a  fraudulent 
election  may  be  tested  by  quo  warranto,  un- 
der the  principles  of  common  law."  McCrary, 
Elect.  {  354.  The  context  of  the  foregoing 
qootatlM)   concerns  the  removal  of  county 


seats.  "When  a  statute  requires  a  county  of- 
fice to  be  located  at  tbe  county  seat,  man- 
damus will  lie  to  compel  the  officer  to  open 
and  hold  his  ofQce  there.  And  it  is  no  an- 
swer to  such  a  proceeding  to  show  that  there 
is  a  dispute  as  to  which  of  two  or  more 
places  is  the  county  seat  The  court  is  bound 
to  inquire  and  determine  where  the  coimty 
seat  is,  even  if,  in  order  to  do  this,  it  may  be 
necessary  to  determine  as  to  the  legality  or 
result  of  an  election  held  to  settle  the  ques- 
tion of  the  location  or  removal  of  the  same." 
Id.  {  366;  State  v.  Commissioners  of  Hamil- 
ton Co.,  35  Kan.  640, 11  Pac.  902.  The  term 
"political  question"  has  been  made,  in  the 
opinion  of  the  court  deciding  this  case,  to 
perform  a  very  large  and  imposing,  but,  It 
seems  to  me,  at  the  same  time,  misleading, 
part.  I  think  It  is  shadow  without  sub- 
stance. Titles  to  office  have  lieen  from  the 
earliest  times  proper  matters  for  judicial  in- 
quiry, and  the  writ  or  information  of  quo 
warranto  was  invented  for  that  piui>ose. 
High,  Extr.  Rem.  c.  14,  pt  2.  From  the  use 
of  this  writ  the  power  to  inquire  Into  every 
step  of  an  election  has  been  but  a  necessary 
corollary.  Statutes  providing  for  contests, 
unless  they  are  clearly  made  exclusive,  are 
only  cumulatiTe  remedies,  (Id.  §  624;  Mc- 
Crary, Elect  {  334;)  and  the  returns  of  can- 
vassing officers  are  merely  prima  f&cie  evi- 
dence of  the  facts  they  certify,  (High,  Extr. 
Rem.  i  638;  Reynolds  v.  State,  61  Ind.  392; 
State  V.  Shay,  101  Ind.  36;  Kane  t.  People, 
4  Neb.  509.)  But  I  fail  to  comi^ebend  where- 
in an  election  to  determine  the  location  of  a 
coimty  seat  differs  in  its  "political"  charac- 
ter from  that  of  any  other  election;  and,  as 
the  foimders  of  the  common  law  found  a  way 
over  the  technical  objection  that  there  was 
no  jurisdiction  to  inquire  by  what  right  a 
usurper  occupied  an  office,  and  extended  their 
investigations  when  elections  came  to  be 
the  method  of  selecting  officers,  so  I  deem 
it  not  only  the  right  but  the  duty,  of  mod- 
ern courts  of  general  jurisdiction  to  fui-ther 
extend  these  well-established  powers  to  other 
cases  where  public  and  private  rights  are 
affected  by  elections.  My  associates  have 
dted  the  cases  which  appoBe  this  doctrine, 
from  courts  which  have  declared  themselves 
to  be  unable  to  find  any  remedy  for  frauds 
on  the  ballot  unless  there  is  an  office  at  stake, 
or  the  statute  makes  some  express-  provision, 
and  these  few  cases  are  credited  with  over- 
whelming authority,  but  to  me  they  are  far 
from  satisfactory.  To  begin  with,  all  but 
two  of  them  come  from  southern  states, 
where  the  tendency  has  been  to  sustain  elec- 
tion officers  and  returning  boards  at  all  haz- 
ards. The  principal  case  cited  from  Louis- 
iana is  State  V.  Police  Jury,  41  La.  Ann.  846, 
6  South.  777,  and  the  language  quoted  is  very 
strong;  but  at  page  850,  41  La.  Ann.,  and 
page  778, 6  South.,  some  light  Is  throvra  upon 
the  matter,  for  it  is  there  said:  "Courts  of 
common  law  undoubtedly  claim  an  inherent 
right  to  entertain  jurisdiction  ov&  contested 
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elections  under  proceedings  In  the  nature  of 
«luo  warranto;  but,  referring  to  the  provl- 
slonti  of  our  Code  of  Practice  on  that  writ, 
It  will  be  seen  that  they  confine  that  remedy 
to  disputes  between  parties  in  relation  to  of- 
fices in  corporations,  and  expressly  declare 
that,  'with  regard  to  offices  of  a  public  nat- 
ure,—that  is,  which  are  conferred  In  the 
name  of  the  state-  by  the  governor  or  by  elec- 
tion,—the  usurpations  of  them  are  prevented 
and  punished  by  spedal  laws.'  This  com- 
inoB-law  jurisdiction  la  therefore  expressly 
excluded  by  our  statute."  In  fact,  the  cases 
<ited  ftom  Michigan,  Georgia,  Texas,  and 
Tennessee-  are  the  only  ones  which  bold 
aquarely  that  there  Is  no  remedy  at  all.  In 
McWblrter  r.  Bralnard,  5  Or.  426,  the  point 
here  in  issue  was  fflsposed  of  in  these  words: 
"There  Is  no  special  statutory  provision  for 
-contesting  an  election  for  location  of  county 
seat;  but  we  think  that  when  the  question 
In  such  a  case  Is  -the  qualification  of  the 
■voter,  the  conduct  of  the  Judges,  or  the  legal- 
ity of  the  canvass,  the  proper  remedy  is  by 
mandaniBB,  and  not  by  Injunction  In  equity," 
— showing  no  disposition  on  the  part  of  that 
court  to  cut  oflf  absolutely  all  inquiry  into 
the  merits  of  the  election.  Mr.  High  yields 
approval  to  the  remedy  by  mandamus,  where 
the  retention  of  o<Bces  at  county  seats,  or 
the  removal  of  them  to  a  new  location,  is 
In  issue.     High,  Extr.  Rem.  }  79. 

As  opposed  to  the  cases  cited  by  the  ma- 
jority, two  Illinois  cases  alone  are  referred 
to,  and  of  these  it  Is  said  that  they  neither 
Assume  nor  Intimate  that  they  followed  the 
•weight  of  authority  or  any  authority  at  all. 
Tfow,  these  lUinois  cases  occurred  in  1868, 
-when  there  was  no  constitutional  provision 
•concerning  the  rdocation  of  county  seats  any- 
where but  fn  that  state;  and  it  is  worthy  of 
-remark  that  both  of  these  cases  antedate  in 
time  all  of  the  cases  holding  that  there  Is  no 
remedy  wfthont  s  statute  which  are  now  pro- 
duced In  support  of  that  rule.  We  have  pre- 
-dsely  the  same  constitutional  prohibition  as 
that  construed  by  the  supreme  court  of  1111- 
nols,  rending:  "No  county  seat  shall  be  re- 
moved unless  tliree-fifths  of  the  qualified 
♦lectors  of  the  county  voting  on  the  proposi- 
tion at  a  general  election  shall  vote  in  favor 
of  such  removal,  and  three-fifths  of  all  votes 
cast  on  the  proposition  shall  be  required  to 
relocate  a  coun^jr  seat"  Const.  Wash,  art 
11,  {  2.  The  supreme  court  of  Idaho  recently 
custained  an  Injunction  against  the  removal 
<jf  a  county  seat  as  the  result  of  an  illegal 
■<»lection.  Doan  v.  Board,  26  Pac.  167.  In 
Sweatt  V.  PavIUe,  23  Iowa,  321,  an  injunc- 
tion case,  It  was  said:  "Our  law  does  not 
I)rorlde  any  method  for  contest  In  these  cas- 
es. ••  •  That  the  legislature  Should  make 
some  provision  on  this  subject,  and  give  a 
speedy,  plain,  and  summary  method  for  set- 
tling these  most  warmly  contested,  and,  to 
the  public.  Important  controversies,  each  day 
renders  more  and  more  manifest.  Our  courts 
should  not  be  required  to  pass  upon  them  In 


the  first  instance,  but  a  trfbon 
provided  where  the  whole  mal 
speedily  tried  and  determined, 
sence  of  such  legislation,  can  eqi 
relief  asked?  The  case  of  Rio 
Iowa,  570,  Is  an  authority  for  tl 
the  power  as  prayed  for  in  this 
we  are  content  to  there  leave  It 
all  the  decisions,  and  espedaB; 
duties  and  powers  of  the  board 
under  the  writ  of  mandamos,  w 
other  adequate  remedy  In  these 
decision  was  rendered  in  1867, 
marks  there  n^ide  concerning 
powers  of  the  board  of  canvat 
tremely  pertinent  here,  since,  m 
utes,  no  grade  of  election  offl< 
power  to  investigate  or  pass  u 
but  the  returns  which  are  madi 
cinct  ofiteers.  In  Kansas,  in 
case  of  9tate  v.  Marston,  6  Kai 
preme  court  held  that  mandan 
to  investigate  frauds  in  a  cou 
tlon,  not-withstanding  the  stati 
lowed  20  days  after  the  date  oj 
to  contest  the  result;  and  the  o; 
is  a  strong  one,  especially  nphc 
of  any  person  who  is  beaeflda 
in  a  particular  place  for  the  c< 
maintain  Ibe  snlt  The  same 
upheld  In  State  v.  Stevens,  2 
State  V.  Commissioners,  35  Kan 
002.  In  Calaveras  Co.  v.  Bred 
326,  decided  In  1866,  although  i 
supervisors  In  California  consUt 
vassing  boards  of  the  counties, 
that  the  determination  of  the  b< 
visors  that  a  certain,  town  ha 
majority  of  all  the  votes  cast  It 
location  as  the  connty  seat  wa 
evidence  only  of  the  fact  so  det 
that,  if  the  fact  were  otherwlsi 
termlned  by  tjie  board,  it  would 
denial  of  the  right  of  the  elector 
ty  to  shut  the  door  against  all  r< 
redress  of  the  wrong.  Mandanni 
ed  to  contest  the  result  In  6  j 
Enc.  Law,  p.  392,  Is  this  statei 
the  court  vrill  not  enjoin  the  1 
election,  or  the  canvass  of  the  v 
the  election  Is  held  to  determ 
such  as  the  removal  of  a  count] 
scribing  to  capital  stock  of  cori 
there  is  no  provision  for  contes 
tlon,  it  has  been  held  that  an  Ii 
be  granted  to  prevent  the  office 
the  act  authorized  by  the  electlo 
alleged  that  the  majority  wa 
fraudulent  or  Illegal  voting;"  i 
dent  that,  although  the  cases  co 
In  the  notes,  the  text,  in  the  ju( 
compiler,  states  the  correct  la-w 
Mlclilgan  has  been  mentioned 
states  which  uphdd  the  doctrln 
ventlon  by  the  courts  in  the  ma 
moval  of  county  seats,  on  the 
such  removals  were  purely  pollti 
over  wirich  the  i  courts  had  nc 
gitizcd  by  Google 
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Tet  tbat  court  has  recently  gone  so  far  as  to 
iutcrfere  by  injunction  with  the  secretary  of 
Bt.ite  in  the  matter  of  calling  an  election  for 
state  senators  and  representatives,  one  of  tbe 
{pounds  for  its  actios  being  tbat  tbe  act  of 
the  legislature  maldng  the  apportionment  vi- 
olated the  portion  of  tlie  constitution  which 
required  each  senatorial  and  representative 
Uistrict  to  contain  as  nearly  as  might  be  the 
same  number  of  inhabitants  as  the  others. 
Now,  the  constitution  of  that  state  provided 
:for  a  census,  and  it  might  be  supposed  that 
tbe  legislature  woiJd  have  equal  means  with 
the  supreme  court  for  ascertaining  tbe  popu- 
lation of  the  state  and  its  location  in  tbe  va- 
rious counties  and  cities;   and  the  apportion- 
ment of  s«iators  and  representatives  Is  cer- 
tainly tbe  very  highest  erercise  of  political 
power  of  which  a  legislatuie  is  capable.    Yet 
in  this  case  the  court  went  behind  the  face 
of  the  law  which  contained  tbe  finding  of  tbe 
legislature  as  to  what  tbe  census  showed  to 
be  tbe  population,  and  where  it  was  located, 
and  inquired  into  the  facts;  and,  finding  that 
^oss  errors  bad  been  committed  in  tbe  mat- 
ter of  putting  an  immense  population  in  one 
district  and  a  meager  population  in  another, 
held  the  law,  by  reason  of  tbe  facts,  to  be  un- 
constitutional, and  compelled  tbe  secretary 
not  only  to  refrain  from  issuing  bis  notice  of 
election  under  tbe  unconstitutional  law,  but 
also  directed  him  to  issue  the  call  under  a 
previous  statute  wblcb  bad  been  expressly  re- 
pealed; and  this  was  done  In  one  case,  at 
least,  at  the  Instance  of  a  private  citizen, 
who  merely  alleged  tbat  be  was  an  elector  of 
the  seventh  district    Tbe  court  said,  in  6id- 
dings  V.  Bladker,  (Mich.)  52  N.  W.  044:  "Tbe 
basis  upon  wblcb  relief  is  sought  la  that  tbe 
power  delegated  by  tbe  above  provisions  of 
the  constitution  to  rearrange  the  senatorial 
districts  is  limited;   that  this  limitation  was 
wholly  disregarded  by  the  act  in  question, 
and  the  act  is  therefore  unconstitutional  and 
void.    It  appears  conceded  by  the  learned  at- 
torney general  that  tbe  legislature  is  not  in 
tbe  exercise  of  a  political  and  discretionary 
power  wben  acting  under  these  constitutional 
provisions,  for  which  It  is  only  amenable  to 
the  people,  and  tbat  this  court  has  Jurlsdic- 
ti<Mi,  in  a  case  properly  before  it,  to  deter- 
mine the  constitutionality  of  tbe  act  in  ques- 
tion."    See,  also,  Board  t.  Blacker,  Id.  951. 
Now,  If  the  legislature,  in  tbe  matter  of  an 
apportionment,  was  not  acting  under  i>oliti- 
cal  and  discretionary  jtower  by  reason  of  the 
constitutional  mandate,  so,  in  tbe  matter  of 
relocation  of  county  seats,  where  the  probibi- 
tion  is,  as  In  this  state,  absolute  and  unquali- 
fied, tbe  power  must  be  also  taken  to  be  lim- 
ited;  and  the  conclusion  would  be  forced  up- 
on us  by  this  argument  that,  if  it  be  a  fact 
that  tbe  legislature  baa  passed  an  act  for  the 
relocation  of  a  county  seat,  which  provides 
for  no  means  by  wliicb  frauds  can  be  detect- 
ed, and  tbe  actual  validity  of  tbe  election  de- 
termined, then  the  law  must  be  an  unconsti- 
tutional law  in  itself.    Tbe  proposition  is  re- 


duced to  this,  under  the  decision  of  the  court: 
tbat  the  bare  dictum  of  the  county  commis- 
sioners, asserting  tbat  a  vote  upon  the  re- 
moval of  a  county  seat  has  resulted  in  a  cer- 
tain way.  Is  incontestable  by  any  power  on 
earth.  This  court  says  that  the  courts  cannot 
look  into  it,  and  the  constitution  prohibits  tbe 
legislature  from  doing  so,  because  it  can  pass 
no  special  act  on  the  subject,  and  no  resub- 
mission of  the  question  can  be  made  at  an 
earlier  period  than  four  years.  Such  a  dele- 
gation of  power  to  a  purely  ministerial  body 
is  otherwise  unheard  at  under  the  system  of 
state  governments  prevailing  in  this  country, 
and  the  plain  spirit  of  tbe  constitution  is 
clearly  against  it. 

Tbe  case  of  State  t.  Joum,  (Wash.)  34  Pac. 
201,  has  no  bearing  upon  or  reiatlon  to  this 
subject  Tbe  legislature  is  a  co-ordinate,  In- 
dependent, legislative  branch  of  the  state 
government,  set  xsp  by  the  consUtuti(m  for 
the  purpose  of  passing  laws.  Certain  re- 
strictions are  by  the  constitution  laid  upon 
it  as  to  the  method  in  which  It  shall  operate, 
and  the  case  above  cited  merely  holds  that 
wben  It  has,  by  Its  constituted  officers,  cer- 
tified tbat  it  has  passed  a  certain  law,  the 
courts,  recognlcing  its  equal  supremacy  with 
themselves  in  its  own  department,  will  not 
go  back  of  the  certificate,  and  enter  upon  a 
practically  impossible  inquiry  as  to  whether 
or  not  the  forms  prescribed  by  tbe  consti- 
tution were  followed  In  procuring  the  enact- 
ment But  tbe  board  of  county  commission- 
ers la  nothing  but  the  ministerial  hand  of  the 
legislature,  provided  few  the  coovenient  exe- 
cution of  tbe  law  which  has  been  passed.  It 
baa  no  sanctity  attached  to  its  action,  and 
Its  iHOceedings  have  no  more  finality  than 
tboeeof  any  other  municipal  or  executive  offl- 
cor  upon  whom  tbe  duty  is  cast  of  executing 
the  laws  of  tbe  state.  In  my  Judgment,  tbe 
only  question  which  a  court,  with  the  allega- 
tions of  this  complaint  before  It,  should  con- 
sldo:,  is,  what  is  the  proper  remedy?  To 
refuse  any  relief  because  the  legislature  bag 
failed  to  make  a  complete  election  law  Is  to 
nullify  tbe  constitutional  right  of  each  elec- 
tor to  vote  and  have  bis  ballot  counted;  for 
it  is  error  to  dedare,  as  does  tbe  decision, 
that  tbe  right  of  tbe  plalntifl  to  vote  upon 
this  proposition  depended  to  any  extent  upon 
the  act  of  the  legislature.  Ck)nErt  art  6, 
i  1;  Id.  art  U,  f  2.  At  the  time  this  action 
was  brought  tbe  county  seat  bad  not  been 
removed  from  Oysterville,  but  the  removal 
was  imminentiy  threatened.  Mandamus,  nn- 
dw  the  highest  authority,  would  have  lain 
to  compel  tbe  retention  of  the  officers  at 
tbat  place,  and  the  alleged  frauds  could  have 
been  inquired  into  in  that  proceeding.  Why 
not  by  injunction  as  well?  The  sole  differ- 
ence between  the  pleadings  under  tbe  two 
remedies  would  have  been  tbe  prayer  of  the 
complaint  As  filed,  the  prayer  is  tbat  tbe 
defendants  be  restrained  from  moving  their 
offices  from  Oysterville;  in  mandamus  it 
would   have  been   that  they   keep  tbein  (St 
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Oysterrllle.  The  difference  between  the 
remedy  by  mandamus  and  the  remedy  by 
injunction  would  be  so  infinitesimal  in  such 
a  case  as  this  that  I  hold  that  all  re^rd 
for  the  old  formal  technicalities  should  have 
been  brushed  aside,  and  the  relief  demanded 
by  the  facts  alleged  promptly  applied. 

The  briefs  of  counsel  state  that  the  mo- 
tion to  dismiss  was  granted  by  the  court 
below  upon  the  ground  that  the  plaintiff  had 
a  complete  remedy  by  a  direct  appeal  from 
the  order  dedarlug  the  county  seat  removed, 
wherefore  the  action  would  not  lie.  In  treat- 
ing of  that  disposition  of  the  case  it  wonld  be 
necessary  to  consider  the  law  under  which 
the  order  removing  the  county  seat  i»  made. 
By  the  general  law  governing  elections  in 
this  state,  (Gen.  St  tit.  8,  "Of  Elections,") 
boards  of  county  commissioners  have  noth- 
ing to  do  with  general  elections,  except  that 
they  appoint  the  local  election  ofQcers.  Elec- 
tions are  called  by  the  auditor,  and  the  re- 
turns are  made  to  him.  The  canvass  is 
made  by  the  auditor,  the  judge  of  probate 
of  the  county,  and  one  other  county  offi- 
cer, who  is  summoned  to  that  duty  by  the 
auditor;  and  when  the  canvass  has  been 
made,  and  the  canvassing  officers  have  cer- 
tified the  result,  it  is  the  duty  of  the  auditor 
to  Issue  certificates  of  election  to  the  candi- 
dates having  the  highest  number  of  votes. 
The  election  returns  remain  in  the  custody 
of  the  auditor,  and  at  no  time  reach  that  of 
the  commissionerff.  The  statute  governing 
the  removal  of  county  seats  (Gen.  St  tit. 
38,  c.  8)  provides  that  the  board  of  county 
commissioners,  upon  the  receipt  of  the  prop- 
er petition,  must,  at  the  next  general  election 
of  county  office's,  submit  the  question  of 
removal  to  the  electors  of  the  comity.  Sec- 
tion 2458.  No  method  is  provided  by  the 
statute  by  which  the  order  of  the  board' sub- 
mitting the  question  of  removal  Is  to  be  offi- 
cially transmitted  to  the  auditor  who  calls 
the  election.  But  supposing  that  hiatus  to 
be  bridged  over,  and  the  election  to  be  called, 
section  2462  reads  as  follows:  "When  the 
returns  have  been  received  and  compared, 
and  the  results  ascertained  by  the  Iioard, 
if  three-fifths  of  the  legal  votes  cast  by 
those  voting  on  the  proposition  are  in  favor 
of  any  luirtlcular  place,  the  board  must  give 
notice  of  the  result  by  posting  notices  there- 
of in  all  the  election  precincts  of  the  county." 
Now,  the  langufige  quoted  above  implies  as 
plainly  as  language  can  that  the  board  it- 
self shall  In  some  way  pass  upon  the  suffi- 
ciency of  the  vote,  and  here  occurs  the  most 
serious  difficulty  In  the  matter,  for  we  have 
seen  that  the  election  returns,  including  the 
poll  boolcs'and  the  ballots,  all  rest  finally 
with  the  county  auditor,  and  no  means  is 
furnished  by  which  the  commissioners  can 
acquire  legal  or  official  possession  of  them 
for  any  purpose.  Therefore  it  is  impossible 
to  see  how  the  board  can,  as  required,  either 
receive  or  compare  the  returns  or  ascertain 
the  result    This  matter  seems  to  have  been 


entirely  overloolied  by  the  1 
passing  the  act  in  question, 
is  therefore  radically  deficient 
February  2,  1888,  providing  f( 
nent  location  of  county  seats 
ties,  avoided  this  difficulty  by  ] 
the  vote  cast  at  the  election  fc 
of  the  county  seat  should  b 
certified  and  returned  in  the 
as  at  general  elections,  provl 
county  auditor  should  return 
such  election  to  the  county  c 
who  must  meet  and  declare  t 
enter  it  upon  their  records." 
2454.  Tbls  law  furnishes  the 
with  an  official  basis  for  the 
viz.  the  return  of  the  result 
auditor;  but  the  statute  relatl 
location  of  cotmty  seats  fum 
means  of  ascertaining  the  resul 
at  bar  It  appears  from  the  sta) 
pleading^  that  the  county  comi 
some  means  or  oth&e,  obtained 
the  poll  boolu,  and  pretende 
canvass  themselves,— a  thing  ^ 
of  elections  in  no  way  autho: 
tenances.  Probably  this  cour 
because  the  officers  found  not  hi 
directing  them  how  to  procee< 
ered  the  method  under  which 
ceed  as  a  reasonable  method, 
governing  elections  do  not  dep 
sonable  methods,  but  upon  exp 
direction.  That  the  method  c 
particular  board  is  not  necess 
method  is  shown  by  the  fact  t 
case  now  pending  before  this 
board  pursued  the  method  ol 
the  county  auditor  to  certify  t< 
made  on  the  question  of  reloca 
ty  seat  by  the  official  canvass 
the  vote  had  been  taicen  wxi 
1888.  It  Is  needless  to  say  tl 
other  of  these  methods  was 
much  has  been  sold  with  a  vi< 
that  while  an  appeal  from  th 
board  might  bring  before  the  < 
dency  of  the  proceedings  takei 
it  would  not  by  any  means  i 
pose  sought  to  be  arrived  at 
for  the  board  is  not  authorize 
ute  to  enter  into  any  electloi 
has  it  any  authority  wbatevt 
ballots  or  poll  books  or  cei 
For  these  reasons  the  appea 
been  an  entirely  inadequate 
remedy.  Possibly  the  court 
appeal,  might  have  come  to 
that,  for  the  reason  that  the 
nilssloners  Is  charged  with  thi 
vassing  election  returns,  and 
time  is  furnished  no  means 
which  It  can  acquire  the  possi 
to  Investigate  or  consider  th 
whole  statute  is  rendered  nu$ 
proceedings  under  it  void.  In 
remedy  by  appeal  wonld  have 
since  the  injunction  would  lia\ 
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lowed  SDch  a  finding;  but  the  point  does  not 
seem  to  hnre  been  raised  or  suggested. 

There  only  remains  to  consider  the  ques- 
tion whether  a  private  citizen  can  Interfere. 
The  court  says  that  be  cannot,  because  he 
shows  no   Interest    in    the    subject-matter. 
Every  case  that  I  have  cited  holds  to  the 
contrary,  and  the  reason  of  the  thing  is  to 
the  contrary.    In  this  case  it   is  shown  by 
the  complaint  that  the  plaintiff  has  a  large 
property  interest  In  the  former  county  seat. 
Moreover,  the  county  is  there  possessed  of 
property  In  the  shape  of  county  buildings, 
which  are  practically  useless  for  any  other 
purpose,  and  will  have  to  be  abandoned  by 
the  county.    At   the  new   county   seat   new 
buildings   must  be  provided.    AH  this  must 
be  at  public  expense,  and  plaintitf,  as  one 
of  the  taxpayers  of  the  county,   must  help 
to  pay  the  cost    Moreover,  every  citizen  of 
a  county  has  a  personal  Interest  in  the  loca- 
tion and   place  of  business  for   the  county 
offioials   with    whom   he   has   to   deal.     Ibe 
courts  do  not  hesitate,  when  a  board  of  coun- 
ty commissioners,  under  the  law,  authorize 
the  issuance  of  bonds,   whether  for  the  In- 
cun-ing  of  new  indebtedness  or  for  the  fund- 
ing of  old,  to  inquire,  at  the  petition  of  any 
citizen,  Into  the  legality  of  the  election  held 
for  the  authorization  of  bonds.    This  court 
has  passed  upon  many  such  cases,  and  not 
a  term  passes  that  one  or  more  of  them  is 
not  before  us  covering  either  coimty  or  mu- 
nicipal  bonds.     The   logic  of  this    decision 
would  be  to  deny  the  jurisdiction  of  this 
court  in  all  such  cases,  and  leave  it  wholly 
to  the  unbridled  determination  of  purely  mm- 
isterial  officials  to  determine  whether  or  not 
tbe  law  has  been  compiled  with.    I  cannot 
subscribe  to 'any  such  doctrine,  and  believe 
tbat  tbe  adoption  of  It  would  be  wholly  mis- 
cbievous  and  confusing.    In  Todd  v.  Rustad, 
>43  Mhm.  500,  46  N.  W.  73,  the  court  said: 
"An  action  for  a  permanent  Injunction  re- 
straining tbe  removal  of  a  county  seat,  or 
tbe  expenditure  of  public  funds,  or  the  crea- 
tion, unlawfully,  of  public  Indebtedness  for 
tbe  erection  of  county  buildings,  may,  how- 
ever, be  maintained  on  the  ground  of  an  en- 
tire absence  of  legal  authority  to  do  the  acts 
complained   of;   as    where    the    proceedings 
threatened  are  under  a  statute  which  is  tm- 
constltutional,  and  are  wholly  unauthorized 
and  void.    We  see  no  reason  why  a  citizen 
nad  taxpayer  should  not.  In  such  case,  have 
tbe  same  right  to  his  remedy  by  Injunction,  in 
a   proper  case,  to  restrain  the  unlawful  re- 
moval of  county  offices,  as  to  his  remedy 
by  mandamus  to  compel  their  restoration  to 
tbe    county   seat."    The  injunction   was  re- 
fused in  ttiat  case  only  because  the  statute 
bad  provided  a  summary,  adequate  mode  of 
procedure  for  contesting  the  regularity  and 
validity  of  the  election.    To  the  same  effect 
vpas  State  v.  Weld,  89  Minn.  426,  40  N.W.561. 
In   tbe   celebrated  Wisconsin  apportionment 
sase.  State  v.  Cunningham,  (Wis.)  51  N.  W.  724, 
cited  and  relied  upon.  In  the  Michigan  cases. 


Pinney.  J.,  after  arguing  that  the  appor- 
tionment by  the  legislature,  under  the  di- 
rection of  the  constitution,  was  the  exercise 
of  legislative,  rather  than  political,  power, 
closed  the  question  of  the  court's  power  to  In- 
terfere in  this  language:  "But  if  It  is  not 
strictly  a  legislative  power,— if,  as  counsel 
contend,  it  Is  a  mere  act  of  political  power, — 
upon  what  possible  ground  can  it  be  main- 
tained, in  the  fare  of  tbe  plain  provisions  of 
the  constitution,  by  which  it  is  limited  and 
restrained,  that  the  delegate.  In  the  perform- 
ance of  his  trust,  Isecomes  superior  to  his 
creator,  and  may  transcend  the  terms  of  his 
commission,  and  disregard  its  conditions  and 
limitations,  and  still  his  act  be  deemed  valid 
and  conclusive?  To  so  hold  would  be  to 
declare  that  tbe  conditions  and  restraints 
placed  by  the  constitution  upon  the  exercise 
of  its  power,  vital  to  the  maintenance  and 
preservation  of  a  popular  representative  form 
of  government,  are  only  of  optional  obliga- 
tion, and  that  the  very  guaranties  of  its  per- 
petuity may  be  so  wrested  from  their  pur- 
pose and  perverted  as  to  become  the  speedy 
and  certain  Instruments  to  subvert  and  de- 
stroy it  It  Is  clear  to  my  mind  that  tbe 
restraints  and  conditions  annexed  to  the  pow- 
er abide  with  it,  and,  when  disregarded,  It  Is 
the  right  and  duty  of  the  court  to  declare 
the  act  void."  Applying  this  principle  to  the 
case  before  us,  I  mtist  dissent  from  the  con- 
clusion that  tbe  courts  can  apply  no  remedy 
to  this  confessed  wrong. 

HOYT,  J.,  concurs. 


GODFREY  V.  MONROE  et  al.    (No.  19,217.) 
(Supreme  Court  of  California.    Feb.  6,  1894.) 

ATTACHMKXT— MOHTOAOCD  PrOPERTT. 

E.  conveyed  land  to  E.,  in  trust  to  sell, 
and  from  the  proceeds  pay  E.'s  debt  to  L. 
Thereafter  H.  conveyed  it  to  L.  by  deed  abso- 
lute, an  agreement  between  E.,  H.,  and  L.  be- 
ing executed  at  the  same  time,  reciting  that  the 
property  was  conveyed  to  secure  payment  of  an 
indebtedness  of  E.  to  L.,  and  providing  that, 
when  it  was  paid  by  a  sale  of  the  land,  L. 
should  deed  to  E.  the  balance  of  the  land. 
AVhile  the  title  was  in  this  condition,  the  land 
was  attached  in  an  action  against  E.  Before 
judgment  was  recovered  in  the  action,  E.  deeded 
the  land  to  plaintiff  and  L.  quitclaimed  it  to 
E.  Held,  that  title  under  execution  sale  in  the 
attachment  suit  related  back  to  the  time  of  the 
attachment,  E.'s  interest  as  mortgagor  being 
subject  to  attachment 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;   W.  H.  Clark,  Judge. 

Action  by  Godfrey  against  Monroe  and- oth- 
ers. Judgment  for  defendants.  Plaintiff  ap- 
peals.   Affirmed. 

P.  W.  Dooner  and  E.  H.  Bentley,  for  appel- 
lant   Wells,  Monroe  &  Lee,  for  respondents. 

PATERSON.  J.  Action  to  quiet  title.  In 
September,  18S0,  Ellis,  the  owner  of  the  land 
In  controversy,  by  deed  of  trust  conveyed  the  ^ 
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land  to  Edward  A.  Hall,  anthorizlng  the  lat- 
teae  to  sell  the  property  In  said  deed  described, 
and  out  of  the  proceeds  pay  the  indebtedness 
due  from  Ellis  to  the  Los  Angeles  Improye- 
ment  Company.  On  December  30,  188C,  Hall 
«xecirted  and  delivered  to  said  improvement 
company  a  deed,  Krant,  bargain,  and  sale  In 
form,  but,  as  a  part  of  the  same  transaction, 
an  agreement  was  entwed  into  between  El- 
lis, party  of  the  first  part.  Hall,  party  of  the 
second  part,  and  the  Los  Angeles  Improve- 
ment Company,  party  of  the  third  part,  the 
terms  of  which  state  that  the  party  of  the 
first  part,  by  and  with  the  consent  of  bis 
trustee,  to  secure  payment  of  an  indebted- 
ness amounting  to  the  sum  of  $11,866.55,  evi- 
denced by  notes  and  orders,  had  caused  to 
Ije  conveyed  to  the  third  party  the  property 
-described  in  the  deed  of  trust  of  September 
24,  1886.  It  was  provided  therein  that  as 
soon  as  said  improvement  company  "shall 
have  received  their  pay  In  full,  as  above 
stated,  and  shall  be  fully  reimbursed  for  such 
payments  as  the  said  J.  "W.  Ellis  shall  cause 
them  to  expend  under  his  orders  during  the 
continuance  of  this  contract,  which  sums 
shall  be  payable  out  of  the  receipts  of  the 
sale  of  said  lands,  then  the  Los  Angeles  Im- 
provement Company  shall  deed  to  said  J. 
W.  Ellis  the  balance  of  the  property  remain- 
ing unsold."  On  April  25,  1887,  the  defend- 
ant J.  P.  Monroe,  In  an  action  against  Ellis, 
caused  an  attachmmt  to  be  levied  upon  the 
property  in  controversy.  On  September  29, 
1887,  Ellis  conveyed  the  land  to  the  plaintlfTs 
grantor,  and,  on  the  day  following,  the  Los 
Angeles  Improvement  Company  executed  and 
delivered  to  Ellis  a  aiiitclaim  deed  of  the 
property.  On  Octobw  12,  1887,  the  defendant 
Monroe  recovered  judgment  against  Ellis  in 
the  attachment  suit,  and  a  sale  of  the  prop- 
erty upon  execution  followed  in  February, 
1888. 

It  Is  claimed  by  appellant  that  the  sale  on- 
der  the  Judgment  recovered  by  the  defendant 
against  Ellis  did  not  relate  back  to  the  time 
of  the  attachment,  because,  at  the  time  said 
attachment  was  levied,  the  legal  and  equi- 
table title  of  the  property  was  in  a  trustee 
of  Ellis;  that  an  attachment  can  operate  only 
upon  the  interest  of  a  defendant  at  the  time 
the  attachment  is  levied,  and  not  upon  any 
interest  he  subsequently  acquires  in  the  prop- 
erty affected  by  it  Inasmuch,  as  under  our 
Codes,  any  Interest,  legal  or  equitable,  which 
a  defendant  has  In  lands  is  subject  to  at- 
tachment, (sections  688,  542,  Code  Civ. 
Proc.,)  and  ootwlthstandlng  the  fact  that  ev- 
ery express  trust  In  real  property  vests  the 
whole  estate  in  the  trustees,  subject  only  to 
the  execution  of  the  trust,  the  author  thereof 
may  prescribe  to  whom  the  real  property  to 
which  the  trust  relates  shall  belong  in  the 
event  of  the  failm*e  or  termination  of  the 
trust,  and  may  transfer  or  devise  such  prop- 
erty, subject  to  the  execution  of  the  trust,  it 
would  seem  that  the  contention  of  the  appel- 
lant is  unsound;  but  we  do  not  deem  it  nec- 


essary to  consider  the  qnestion  dl«cn»i : 
tiie  briefs,  as  to  whether,  after  tiie  emiC'i 
and  delivery  of  a  deed  of  trust,  the  graitor» 
tains  any  attachable  interest  TliedMdip: 
Hall  to  the  Los  Angeles  Improvemoit  Cii- 
pany  and  the  agreement  accomixuiTiif ::' 
same,  constituted  a  mortgage  irttb  &  poie 
of  sale;  the  transaction  was  coasanzer 
by  a  deed  with  a  separate  d^easance,  tctlr 
iztng  the  lmprov«nent  cmnpany  to  id  t 
much  of  the  land  as  might  be  neeeMi;  - 
pay  the  amount  of  tlie  loan,  Interat,  a! 
charges,  and  to  reconrey  to  Bails  thep:;- 
erty  remaining  unsold.  This  form  d  mr: 
ty  is  no  longer  looked  upon  wltb  di^iv 
and  our  statutes  expressly  autboriie  ir 
gages  conferring  the  power  of  sale  qm  ft 
mortgagee  or  other  person.  Civ.  Code,i"- 
The  power  given  is  mdrely  a  cnnBh'.' 
remedy,  and  does  not  in  any  way  ileet  :> 
right  to  foreclosure  In  chancery.  Oxem' 
T.  OeneUa,  22  GaL  116.  If  thoe  bt  ir 
doubt  as  to  whether  an  InstromeDt  nt  t 
tendepl  as  a  mortgage  <x  a  deed  at  c?. 
such  doubt  should  be  resolved  in  fam  <i  > 
mortgage  with  the  power  of  sale.  Ttsi 
terveution  of  a  trustee  Is  not  alwaji.  ^■ 
generally,  a  serious  inconvoilence  til  ^ 
pense.  "The  mortgagor  is  apt  to  aw* 
that  in  placing  the  exercise  of  the  powe : 
the  hands  of  a  disinterested  tliiid  pc7 
whose  position  In  relation  to  it  l«  dxh' 
that  of  a  trustee,  he  secures  for  hlnadf  - 
protection  ot  fair  dealing.  It  gstasSS}  -  ■ 
pens,  however,  that  the  debtor  has  to  r 
fOT  the  services  of  a  trustee  whose  &-' 
estedness  Is  no  more  than  that  of  tbt  e^ 
Itor  himself.  •  •  •  This  form  ot  ««^ 
has  come  into  very  gen»al  use  in  sew 
states,  and  in  Virginia  and  West  Virn 
in  particular,  has  come  Into  unlvensi  «*  - 
securing  debts  upon  real  estate"  2  Jw 
Mortg.  if  1725,  1764,  1769,  1T70.  Tbe«« 
ant's  title  under  the  sheriff's  deed,  wf^ 
elude,  relates  back  to  the  time  <rf  the  le^' 
the  attachment 

We  see  no  merit  In  the  dalm  that  tiie  pr  • 
erty  attached  on  the  25th  of  April  Is sci 
same  property  that  was  conveyed  to  piJS 
on  the  2!>th  of  September.    The  only  ^'^' 
between  the  descriptions  in  the  att!(i:< 
proceedings  and  In  the  deed  Is  in  tlie  erii-' 
as  to  the  number  or  name  of  the  bkxt  ^■ 
lots  should  have  been  described  in  thesn- 
ment  proceedings  as  being  in  idoet  ^  - 
stead  of  block  9;   but  upon  rcferencf  c  - 
map  of  Ellis'  subdivision,  wbldi  nsp  * ' 
referred  to  in  the  conveyances.  It  appe-"-' ' 
the  court  that  nobody  could  have  bes  "■ 
led.    All  the  lots  referred  to  In  the  ^r' 
description  are  on  the   map.  Th«ff  ^  * 
block  on  the  map  which  la  known  as  '^' 
9."   There  are  but  two  biotas  on  tkf  ^ 
namely,  blod:  T  and  block  D.   All  tt; 
on  the  map  In  block  T  were  levied  ob  -; " 
sheriff,  and  his  return  shows  it  AT  - 
was  left  of  the  property,  outside  of  Nf"- 
on  the  map,  was  in  block  D.    ADofi* 
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n  controversy  fronted  on  Belmont  avenue. 
The  court  did  not  err,  therefore,  In  boldlng 
hnt  the  description  in  the  return  was  suffl- 
■lent  to  notify  a  purchaser  of  the  lots,  and 
o  enable  the  sheriff  to  Identify  the  same, 
rudgment  and  wder  afBrmed. 


We  concur:    HARRISON,  J.;  GAROUTTB, 


r. 


GOULD  T.  MONROE  et  al.    (No.  19,2ia) 
Supreme  Court  of  California.    Feb.  8,  1894.) 

Department  1.  Appeal  from  superior  court, 
x)8  Angelee  county;   W.  H.  Clark,  Judge. 

Action  by  Gould  against  Monroe  and  others. 
Tuilgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

P.  W.  Dooner  and  B.  H.  Bentley,  for  appel- 
Etnt.    Wells,   Monroe  &  Lee,  for  respondents. 

PER  CURIAM.  On  the  authority  of  God- 
i-i'v  r.  Monroe,  (this  day  filed,)  35  Fac.  761,  the 
udgment  and  order  are  affirmed. 


RASKIN  T.  ROBARTS  et  al.     (No.  10,263.) 
Supreme  Court  of  California.     Jan.  31,  1894.) 

iXKCLTOKS — ACCOUNTIKO  —  APPBAt.  —  REVIEW  OP 
PlSDlSOS. 

1.  An  appeal  from  a  decree,  not  taken  wlth- 
D  a  year  from  its  entry,  will  be  dismissed. 

2.  Where  an  executor  stated  in  his  petition 
or  the  probate  of  the  will  that  a  part  of  the 
state  consisted  of  a  snm  of  money  in  his  hands, 
nd  he  died  without  rendering  an  account,  a 
inding  that  such  sum  came  into  his  hands 
rbile  acting  as  executor  is  justified. 

3.  Where  there  is  no  specification  In  the 
tatement  on  motion  for  a  new  trial  that  a  find- 
ns  of  fact  la  not  justified  by  the  evidence,  and 
ounsel  do  not  make  that  point,  the  question 
whether  it  is  justified  cannot  be  considered  on 
ppeal  from  an  order  denying  a  new  trial. 

4.  The  question  whether  a  conclusion  of  law 
»  supported  by  the  fludings  of  facts  cannot  be 
onsidered  on  appeal  from  an  order  denying  a 
ew  trial. 

Commiseioners'  decision.  Department  2. 
L  ppeal  from  superior  court,  Los  Angeles 
ouuty;   Walter  Van  Dyke,  Judge. 

Action  by  Charles  Raskin,  administrate 
k-lth  the  vvlll  annexed  of  Jean  Leonis,  de- 
cased,  against  John  Robarts  and  another, 
xccutors  of  Miguel  Leonis,  deceased.  From 
n  interlocutwy  decree  for  plaintiff,  and  from 
n  order  denying  a  motion  for  a  new  trial, 
efeudants  appeal.  Appeal  from  decree  dis- 
ilssed.  Affirmed  on  appeal  from  order  de- 
ying  new  trial. 

S.  M.  White,  Brosseau  &  Thomas,  and  John 
tobarts,  for  appdlants.  Reymert  ft  Orflin 
nd  Wells,  Munroe  &  Lee,  for  respondent. 

VANCLIBF,  0.  Jean  Leonis,  plalntlfrs 
pstntor,  died  March  6,  1888,  leaving  his  last 
^111,  by  which  he  gave  and  bequeathed  to  his 
rother,  Miguel  Leonis,  (defendant's  testa- 
■)T,)  all  and  singular,  his  property,  "real,  per- 
oiial,  and  mixed,  of  whatsoever  nature,  and 
i-iieresoever  the  same  may  be,  of  which  1 


may  be  the  owner,  or  of  which  I  may  be  pos- 
sessed, or  of  which  I  may  be  entitled  to  per- 
fect the  title  thereto,  at  my  death,"  and  nom- 
inated said  Miguel  as  the  executor  of  said 
win,  to  act  as  such  without  bond.  On  April 
16,  1888,  the  will  was  admitted  to  probate  in 
the  superior  court  of  Los  Angeles  county,  and 
said  Miguel  duly  appointed  executor  thareof, 
and  thereupon  Miguel  qualified  as  executor, 
and  continued  to  act  as  such  until  September 
20,  1889,  when  he  died  testate;  and  the  de- 
fendants were  appointed  executors  of  his 
will  on  October  11,  1889,  and  on  October  24, 
1889,  first  published  notice  to  the  creditors 
of  the  estate  of  Miguel,  and  the  term  of  10 
months  vrithln  which  claims  against  the  es- 
tate should  have  been  piresoited  expired  on 
August  24,  1890.  On  September  3,  1890,  the 
plaintitr,  (Charles  Raskin,  was  appointed  ad- 
ministrator with  the  vtUI  annexed  of  the  es- 
tate of  Jean  Leonis,  to  fill  the  vacancy  caused 
by  the  death  of  Miguel  Leonis,  which  vacan- 
cy had  continued  from  the  death  of  Migud 
(September  20,  1889)  untU  September  8,  1890. 
On  September  23,  1890,  the  plaintiff  present- 
ed to  the  executors  of  Miguel's  estate  the 
claim  upon  which  this  actl<Mi  Is  based,  which 
Is  as  follows: 

"March  19, 1888.  Estate  of  Miguel  Leonis, 
deceased,  to  Charles  Raskin,  Adm'r  of  the  es- 
tate of  Jean  Leonis,  deceased,  debtor: 

To  recover  the  snm  of  two  thousand 

dollars,   United   States    gold    coin, 

with  interest,  from  March  19,  1888, 

to  date,  at  the  rate  of  7  per  cent. 

per  annum $2,350  00 

Fifty  head  of  cattle 1,000  00 

13350  00 

"Said  property  having  been  Intrusted  to 
Miguel  Leonis,  deceased,  by  his  brother,  Jean 
Leonia,  In  his  lifetime,  and  being  part  and 
parcel  of  the  estate  of  Miguel  Leonis,  de- 
ceased." 

This  claim  was  rejected  by  the  executors 
of  Miguel  on  the  day  of  Its  presentation,  and 
thereafter  this  action  was  commenced. 

The  substance  of  the  complaint.  In  addi- 
tion to  the  facts  above  stated,  Is  that  the 
money  and  cattle  described  in  the  above 
claim  came  to  the  poasession  of  Miguel  Leon- 
Is,  as  executor  of  Jean  Leonis,  while  he  was 
acting  as  such,  it  being  then  the  prc^erty  of 
the  estate  of  said  Jean  Leonis,  and  that  he 
continued  to  bold  the  same  In  his  possession, 
as  such  executor.  In  trust  for  the  benefit  of 
the  estate  of  .lean  Leonis.  until  his  (Miguel's) 
death,  and  that  neither  Miguel  nor  his  exec- 
utors have  accounted  for  or  delivered  said 
money  and  property,  or  any  part  thereof,  to 
plaintiff,  or  to  the  probate  court  The  prayer 
of  the  complaint  Is  that  defendants  be  re- 
quired to  render  an  account  of  said  money 
and  cattle,  and  all  other  property  of  the  es- 
tate of  Jean  Ijconis  which  came  into  the  pos- 
session of  their  testator,  Miguel  Leonis,  and 
that  plaintiff  have  Judgment  against  them  for 
the  recovery  of  all  such  money  and  property , 
as,  upon  such  accounting,  may  be  found  to|c 
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belong:  to  the  estate  of  Jean  Leonis,  deceased. 
The  defendants,  by  thdr  answer,  deny  all  al- 
legations of  the  complaint  relating  to  the 
property  of  the  estate  of  Jean  Leonis,  and, 
as  a  further  and  separate  defense,  aver  that 
plalntlfT's  alleged  cause  of  action  Is  barred  by 
section  1493  of  the  Code  of  Civil  Procedure; 
On  August  27,  1S91,  the  cause  was  brought 
to  trial,  and  the  respectire  parties  introduced 
evidence  touching  the  issues;  and  the  court 
made  Trrltten  findings  in  favor  of  plaintiff, 
upon  which  It  based  the  following  interlocu- 
tory decree:  "Wherefore,  by  reason  of  the 
law  and  the  finding  aforesaid,  it  is  ordered 
and  adjudged  that  the  said  defendants,  .Tohn 
Kobarts  and  George  L.  Mesnager,  executors 
of  the  last  will  and  testament  of  Miguel 
Leonis,  deceased,  do,  within  twenty  (20)  days 
after  the  filing  of  this  decree,  render  to  this 
court  In  this  action  a  full.  Just,  and  true  ac- 
count of  the  proparty  received  by  the  said 
Miguel  Leonis  in  his  lifetime,  as  executor  of 
the  estate  of  Jean  Leonis,  deceased,  and  par- 
ticularly of  the  sum  of  two  thousand  dol- 
lars, ($2,000,)  with  Interest  thereon  from  the 
IQth  day  of  Mardi,  1888,  at  the  rate  of  7 
per  cent  per  annum,  received  by  the  said 
Miguel  Leonis  as  such  executor  of  the  estate 
of  Jean  Leonis,  deceased,  and  that  said  de- 
fendants do,  in  said  account,  Justly,  fully, 
and  truly  account  f<M-  all  the  dealings  of  the 
said  Miguel  Leonis,  deceased,  with  the  es- 
tate and  property  of  the  said  Jean  Leonis, 
deceased,  including  snch  Items  as  may  be 
claimed  by  the  said  defendants  to  have  been 
paid  out  by  the  said  Miguel  Leonis,  as  such 
executor^  aforesaid,  as  expenses  of  adminis- 
tration, and  for  claims  allowed  and  proven 
by  creditors  against  the  estate  of  the  said 
Jean  Leonis,  deceased.  It  is  further  ordered, 
adjudged,  and  decreed  that,  when  said  ac- 
count 1b  filed  as  herein  ordered  and  ad- 
judged, that  a  day  shall  thereupon  be  set  in 
this  court  for  the  hearing  of  the  same,  and 
tliat  thereupon  the  sold  defendants  shall  ful- 
ly. Justly,  and  truly  account  to  the  said  plain- 
tiff for  all  of  said  propaly  and  matters  afore- 
said, and  a  settlement  of  said  account  be 
then  had  in  this  court,  and  that  thereupon 
and  thereafter  a  final  decree  shall  be  entered 
herein."  The  defendants  have  appealed  from 
this  interlocutory  decree,  and  also  from  an 
ordw  denying  their  motion  for  a  new  trial. 

The  appeal  from  the  Interlocutory  decree 
ehould  be  dismissed;  for,  conceding  that  the 
decree  was  appealable,  (which  is,  at  least, 
questionable,)  the  appeal  was  not  taken  with- 
in a  year  after  entry  of  the  decree. 

Tbe  appeal  from  the  wder  denying  a  new 
trial  was  taicen  In  time,  but  the  only  point 
made  by  appellants  oa  this  appeal  is  that  the 
evidence  is  insufficient  to  Justify  that  part  of 
the  sixth  finding,  "that  there  came  to  the 
possession  of  the  said  Mig^uel  Leonis,  as  such 
executor  aforesaid,  and  while  he  was  acting 
as  such,"  $2,000  in  money,  "bearing  interest," 
which  was  then  and  there  "the  property  of 
the  estate  of  said  Jean   Leonis,"   and  that 


said  Miguel  never  rendered 
thereof  to  the  probate  court 
the  question  whether  a  moUoi 
was  proper  before  final  Judgm 
not  been  raised,  (Harris  v.  R 
Cal.  394.)  I  think  this  finding 
the  evidence.  In  his  petition 
the  will,  Miguel  stated  that 
estate  left  by  Jean  was  $2,0( 
"in  the  hands  of  Miguel  Leon 
pears  that  Miguel  died  witho 
dered  any  account  to  the  prob 
The  court  found,  as  a  cone 
that  the  action  "Is  not  barred 
sions  of  section  1493  of  the  Cot 
cedure."  Conceding  this  to 
finding  of  the  fact  or  facts  c 
alleged  bar,  notwithstanding 
be  a  conclusion  of  law,  yet  th( 
fication  in  the  statement  on  n 
trial  that  it  is  not  Justifled  bj 
nor  do  counsel  for  appellant  i 
that  it  is  not  sustained  by 
Therefore,  the  question  whet 
fled  as  a  finding  of  fact  can 
ered.  Nor  can  the  question 
supported,  as  a  condnsion  o 
findings  of  fact  be  considered 
from  the  order.  Jenkins  v. 
595;  Mason  T.  Austin,  46  Cal 
son  V.  Patterson,  54  CtCL  54 
Eldred,  73  CaL  398,  15  Pac  1 
been  held,  eren,  .that  the  erra 
a  Judgment  on  an  Insufficient 
not  be  corrected  on  appeal  1 
denying  a  new  triaL  HeUbroi 
76  Cal.  8,  17  Pac  932;  Shepi 
38  Cal.  74.  I  think  the  appei 
terlooutory  order  should  be  ( 
that  the  order  denying  a  new 
affirmed. 

We  concur:    SBARLS,  C; 

PER  CURIAM.  For  the  re 
the  foregoing  opinion,  it  is  or 
appeal  from  the  Interlocutory 
missed,  and  the  order  denying 

affirmed. 


SMITH  T.  ELLIS  et  al.    ( 

(Supreme  Court  of  California. 

Fraudulent  CosvEiASCEa— Cos' 
IDESCB— Appkau 

The  mere  fact  that  the  d 
veyance  contradict  each  other  u 
lars,  will  not  warrant  a  revert 
court's  finding  that  the  conre 
frandalent. 

Oommlssioners'  decision.  1 
Appeal  from  superior  conrt  ( 
J.  W.  Townw,  Judge. 

Action  by  W.  A  Smith  agaii 
and  J.  N.  ElUs,  Sr.,  to  snbjec 
to  the  payment  of  Judgments, 
defendants.    Plaintiff  appeals. 


^  ■       '^Rfhearing  granted. 

Digitized  by 
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J.  T.  Houx,  for  appellant.  J.  W.  Ballard, 
for  respondcuts. 

SBARLS,  O.  This  to  an  action  on  the  part 
of  a  judgment  creditor  of  J.  N.  EUis,  Sr.,  to 
set  aside  as  fraudulent  a  deed  of  conveyance 
of  certain  land  in  the  county  of  Orange,  exe- 
cuted by  said  J.  N.  Ellis,  Sr.,  May  22,  1890, 
to  his  daughter  M.  E.  Ellis,  and  to  satisfy 
plaintifT's  Judgments  out  of  said  land.  The 
defendants  bad  Judgment,  from  which,  and 
'  from  an  order  denying  a  new  trial,  as  well 
as  from  an  order  denying  a  motion  of  plain- 
tiff  to  amend  his  statement  on  motion  for  a 
new  trial  by  inserting  therein  specifications 
as  to  insufficiency  of  evidence,  etc.,  plaintiff 
appeals.  For  the  purpose  of  disposing  of  the 
appeal,  I  shall  assume  the  motion  to  amend 
the  specifications  of  the  insufficiency  of  the 
evidence  as  having  been  in  fact  allowed  by 
the  court.  The  testimony  in  the  case  was 
mainly  that  of  the  two  defendants,  father 
and  daughter,  and  the  two  brothers  of  the 
latter,  and  the  only  question  of  any  im- 
portance Is,  was  it  sufficient  to  support  the 
findings?  This  question  can  be  answered  in 
this  wise:  If  true.  It  was  amply  sufficient 
There  is  sufficient  contradiction  in  the  tes- 
timony of  the  two  defendants  to  awaken 
some  suspicion  as  to  their  truthfulness  in 
my  mind.  These  contradictions  may,  how- 
ever, arise  largely  from  Ignorance  on  the 
part  of  the  witnesses,  from  a  failure  to  com- 
prehend questions,  from  forgetfulness,  etc, 
and  a  Judgment  formed  from  an  examination 
of  the  record  cannot.  In  the  very  nature  of 
thiQgs,  be  as  satisfactory  as  one  based  upon 
a  bearing  of  the  witnesses  In  open  court 
witli  ample  opportunity  to  not  only  hear 
what  they  say,  but  to  observe  their  manner, 
intelligence,  apparent  honesty,  etc.  With  all 
these  superior  opportunities  the  court  below 
evidently  placed  faith  in  their  Integrity,  and 
by  Its  findings  negatived  all  the  charges  of 
fraud.  The  findings  are  amply  sufficient  to 
support  the  Judgment.  I  recommend  that  the 
Judgment  and  orders  appealed  from  be  af- 
firnaed. 

We  concnr:    VANOUEP,  C;  HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgement  and  at- 
ders  appealed  from  are  affirmed. 


CALIFORNIA  LOAN  ft  TRUST  CO.  t. 
HAMMELL.    (No.  10,280.) 

(Supreme  Conrt  of  California.    Feb.  6,  1894.) 

MORTOAOES— PatMEXT — ASStONMENT. 

When  an  agent  holding  for  collection  a 
nrit<>  and  mortgage  to  be  delivered  np  when  paid, 
n-i>h  a  release  signed  by  his  principal,  assumes 
iii<tt>nd.  on  receiving  payment,  to  assign  them 
without  recourse,  no  title  in  the  mcMtgnge  passes 
to  one  with  notice,  who  has  agreed  with  the 
morfKagor  to  pay  the  debt,  and  taken  other  se- 
curitr  for  IC 


Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  J  W.  McKlnley,  Judge. 

Action  by  (California  Loan  &  Trust  Com- 
pany against  James  Hammell  to  foreclose  a 
mortgage.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Guthrie  &  Guthrie,  for  appellant  Walter 
Bordwell,  for  respondent 

FITZGERALD,  J.  Action  to  foreclose  a 
mortgage.  Plaintiff  bad  Judgment,  and  de- 
fendant appeals.  It  appears  that  Cockens, 
who  assumed  to  act  as  the  agent  of  Robblns, 
the  owner  and  holder  of  the  note  secured  by 
the  mortgage  sought  to  be  foreclosed  in  tills 
action,  in  making  the  assignment  thereof  to 
plaintiff  had  no  authority  whatever  to  do  so. 
The  evidence  shows  that  the  note  In  question' 
was  delivered  to  him  by  Robblns  for  collec- 
tion only,  with  directions  that  the  mortgage, 
the  release  of  which  he  had  previously  signed 
and  acknowledged,  should  be  delivered  upon 
the  payment  of  the  note;  that  the  note  was 
thereafter  presented  by  Cockens,  after  matu- 
rity, for  payment  at  the  request  of  the 
maker,  to  one  Avery,  who  thereupon  paid  the 
same  for  and  at  the  request  of  plaintiff,  in 
pursuance  of  an  understanding  to  that  effect 
between  all  parties.  Cockens,  however.  In- 
stead of  dellv^ing  the  note  and  mortgage 
upon  payment  to  him  of  the  amount  due 
thereon,  as  he  had  been  directed  by  Robblns 
to  do,  and  which  was  the  limit  of  his  author- 
ity, executed,  as  the  pretended  agent  of  Rob- 
blns, at  the  request  of  Avery,  an  assignment 
of  the  note  without  recoiurse  to  plaintiff.  It 
further  appears  that  Avery  stated  to  Ciockens 
at  the  time  of  the  making  of  the  assignment 
that  they  preferred  taking  an  assignment  of 
the  note  to  paying  It  off  and  discharging  the 
mortgage,  as  they  wished  to  use  it  in  a  trade 
in  which  they  were  interested.  Upon  these 
facts,  of  which  the  plaintiff  had  due  notice 
at  and  prior  to  the  alleged  assignment  it  is 
clear  that  no  title  passed  to  it  thereby.  In 
addition  to  this,  it  is  equally  clear  that  the 
note  was  paid  and  the  debt  extinguished  by 
the  payment  of  the  amount  thereof  as  stated, 
which  payment  bad  theretofore  been  provid- 
ed for  and  secured- to  plaintiff  by  the  assign- 
ment to  it  for  that  purpose  of  the  Joint  note 
and  mortf^fage  on  other  land  executed  by  the 
maker  of  the  note  in  question  and  hia  wife. 
Judgment  and  order  reversed. 

We  concnr:  McFARLAND,  3.;  DB  HA- 
VEN, J, 


LA  FETRA  v.  OLEASON  et  aL    (No.  19,204.) 

(Snpreme  Court  of  California.    Feb.  8,  1894.) 

actiox  to  forecix>8e  moktsaob — scmmoks  amb 
Complaint  —  (Jervice  ox  Nonbbsidbnt  Bobsb- 
qvENT  Lienor. 

In  nn  action  to  foreclose  a  mortgage  as 
to  a  nonresident,  whose  interest  in  the  mort- 
gaged property  is  subject  to  the  mortgage,  per- 
sonal lerTice  out  of  the  state  on  stt^nonresi-i 
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<lMit  \*  sufficient,  under  Code  Cit.  Proc.  {  413, 
which  provides  for  service  by  publication  on 
such  a  nonresident  defendant,  and  that  "person- 
al service  of  a  copy  of  the  Bummons  and  com- 
plaint out  of  the  state  is  equivalent  to  publica- 
tion." 

Department  2.  Appeal  from  superior  court. 
Lob  Angeles  county;  3.  W.  McKinley,  Judge. 

Action  by  Tyiee  W.  La  Fetra  against  Nellie 
H.  Gleason,  Charles  Ingles,  and  others  to 
foreclose  a  mortgage.  From  a  Judgment 
for  plaintiff,  and  an  order  refusing  to  set 
aside  a  default  and  allow  him  to  answer,  de- 
fendant Ingles  appeals.    Afilrmed. 

R.  Dunnlgan  and  B.  H.  Bentley,  for  ap- 
pellant    S.  0.  Hubbell,  for  respondent 

■  HcFARLAND,  J.  This  action  was  brought 
to  foreclose  a  mortgage  executed  by  defend- 
ant Gleason  to  plaintiff  upon  certain  land  In 
California.  The  defendant  Charles  Ingles 
and  a  number  of  other  persons  were  made 
parties  defendant  upon  the  general  aver- 
ment that  they  claim  to  have  some  Interest 
in  the  mortgaged  premiaes,  which  interest 
is  averred  to  be  subsequent  and  subject  to 
the  lien  of  said  mortgage.  Judgment  by  de- 
fault was  rendered  against  all  of  the  defend- 
ants, and  a  decree  of  foreclosure  entered  In 
tttvve  of  plaintiff.  Defendant  Ingles  ap- 
peals from  the  Jndgmeot.  He  also  appeals 
from  an  ord«:  denying  his  motion  to  set 
aside  bis  default,  and  to  be  allowed  to  an- 
swer. 

The  ai^eal  from  the  judgment  is  based 
entirely  upon  the  judgment  roll,  no  facts 
aliunde  the  record  being  shown.  Practically 
therefoi^e,  appellant  Is  in  the  same  position 
as  one  attacking  -  a  judgment  collaterally; 
that  Is,  he  contends  that  the  Judgment  roll 
does  not  show  Jurisdiction.  The  default  of 
appellant  was  regularly  entered,  and  the 
court  found  specially  In  the  decree  that  he 
was  duly  served  and  made  default.  This 
finding  (no  facts  appearing  aliunde)  Is  con- 
clusive, unless  there  is  something  in  some 
other  part  of  the  judgment  roll  which  over- 
comes or  contradicts  It.  Now,  the  only  oth- 
er thing  In  the  record  on  the  subject  of  serv- 
ice is  an  affidavit  annexed  to  the  returned 
summons,  made  by  one  J.  L.  Dawson,  In 
which  he  swears  that  he  is  ov&e  21  years 
old,  not  a  party  to  the  action,  etc.,  and  that 
he  served  the  summons  personally  on  appel- 
lant by  giving  him  a  copy  thereof,  together 
with  a  copy  of  the  complaint,  etc.,  on  a  cer- 
tain day,  in  Clinton  county,  In  the  state  of 
Missouri.  Appellant  contends  that  this  affi- 
davit shows  a  want  of  jurisdiction,  bnt  we 
do  not  think  so.  It  must  be  borne  In  mind 
that  the  action,  as  against  appellant.  Is  not 
in  personam,  but  a  direct  proceeding  to 
reach  and  affect  an  Interest  of  appellant  in 
property  within  this  state;  In  other  words, 
the  action  is  in  the  nature  of  a  proceeding 
In  rem.  In  the  leading  case  of  Pennoyer  v. 
Neff,  86  TJ.  S.  714,  the  supreme  court  of  the 
United  States  holda  that  while  the  courts 


of  a  state  cannot  acquire  jurli 
der  a  Judgment  in  personam 
resident  without  personal  ser 
within  the  state,  stiU  they  ma 
service,  subject  property  of  t 
found  within  the  state  to  the 
claims  of  her  citizms,  and  ma 
thereon  in  a  direct  proceedini 
that  purpose,  as  by  attacbm 
action  to  enforce  the  lien  of  a 
such  a  case  the  procedure 
property,  and  Is,  in  Its  natni 
a  proceeding  strictly  In  rem  p 
is  not  necessary;  but  a  stal 
that,  in  such  a  proceeding,  n 
ing  must  be  given,  in  a  pres 
to  persons  claiming  Interests  1 
and  In  such  event  the  methc 
lowed.  In  this  state  the  st 
that,  in  such  a  case,  summona 
on  a  nonresident  by  pubHca 
ance  of  an  order  of  court  base 
davit;  and  it  also  provides  th: 
Ucation  is  ordered,  peraenal 
copy  of  the  summons  and  co 
the  state  Is  equivalent  to  pa 
Code  Olv.  Proc.  «  418w  But  tl 
order  for  puUicatfon  are  no  pi 
ment  roll  (Bstate  of  Newmai 
16  Pac.  887;)  and  ot  cotuve  t 
appear  In  the  record  which  i 
to  bring  here,  and  over  wh 
had  no  control.  Therefore,  ai 
ing  in  the  Judgment  roll  ta< 
the  finding  by  the  coort  of 
summons,  and  as  appellant 
further  on  the  subject,  we  w 
support  of  the  judgment,  th 
was  based  upon  service  madi 
of  the  statute.  The  jadgmei 
fore  be  affirmed. 

With  respect  to  the  appeal 
refusing  to  grant  the  motion  1 
default  and  allow  appellant 
would  be  sufficient  to  say  tl 
exceptions  on  the  subject  met 
such  a  motion  was  made  and 
are  some  affidavits  and  othe 
matter  printed  in  the  latter  pt 
script,  bnt  they  are  not  in  tb< 
tions,  nor  are  they  In  any  W! 
made  part  of  the  record.  If, 
could  be  considered,  they  si 
for  holding  that  the  conrt  abi 
tlon  In  denying  the  motion, 
and  0T6er  appealed  from  are 


We  concur: 
ALD,  J. 


DB  HAVDN, 


UcCARTNBT  v.  DBNNISON 

904.) 
(Supreme  Conrt  of  California. 

DSBD— DBSCRIPTION— FOBBOM 

1.  There  is  no  objection  b 
phirase,  "the  south  one-foarth,' 
10  acr^,"  of  a  government  sni 
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2.  A  description  in  a  foreclosure  decree 
need  not  follow  that  of  the  complaint  in  terms, 
so  it  show  the  same  land. 

Department  2.  Appeal  from  snperior  court. 
Lob  Angeles  county;  J.  W.  McKlnley, 
Judge. 

Action  by  Nora  McCartney  against  LucItu 
Oennlson  and  others  to  foreclose  a  mort- 
gage. Judgment  for  plaintiff.  Defendants 
appeaL   Affirmed. 

E.  C.  Bower,  for  appellants.  D.  K.  Trask, 
for  respondcur. 

McFARIAND,  J.  This  was  an  action  to 
foreclose  a  mortgage,  and  defendants  appeal 
from  a  Judgment  In  faror  of  plaintiff.  The 
appeal  is  taken  upon  the  Judgment  roll  alone, 
which  shows  merely  the  complaint,  demurrer 
th^etOt  and  the  Judgment  The  only  point 
made  is  that  the  description  of  the  mort- 
gaged premises  In  the  decree  Is  different 
from  that  set  forth  in  the  complaint  The 
description  In  the  complaint,  after  giving  the 
county  and  state,  Is  as  follows:  "The  south 
one-fourth  04)  of  the  east  one-half  (%)  of 
the  north  one-half  (%)  oC  the  northeast  one- 
fourth  04)  of  section  18"  of  a  certain  town- 
ship and  range,  "containing  ten  (10)  acres  of 
land;  also  the  six  (6)  acres  of  land  having 
the  same  length  east  and  west,  being  of  uni- 
form width  north  and  south,  and  lylhg  Imme- 
diately south  of  and  adjoining  said  first 
alMve  described  parcel;  the  whole  parcel 
contained  In  both  said  descriptions  being 
eighty  rods  in  length  firom  east  to  west,  and 
thirty-two  rods  In  wtdUi  fix>m  north  to 
south."  The  description  In  the  decree  is  as 
follows :  "Tlie  south  10  acres  of  the  north- 
east quarter  of  the  northeast  quarter,  and 
the  north  6  acres  of  the  southeast  quarter  of 
the  northeast  quarter,  of  section  eighteen 
(18)"  of  the  same  township  and  ran^e  as 
stated  In  the  complaint  These  two  descrip- 
tions describe  exactly  the  same  piece  of  land. 
The  only  plausible  objection  that  can  be 
made  to  the  descriptions  Is  that  such  terms 
as  "south  one-fourth"  and  "south  10  acres" 
are  not  usually  applied,  in  United  States  gov- 
ernment surveys,  to  legal  subdivisions,  tin- 
der that  system,  "quarter"  is  used  to  desig- 
nate a  square  piece  of  land,  as  the  "south- 
east" or  the  "nottheast"  quarter.  But,  while 
tbe  de8crfptl<»i  In  question  is  not  ordinarily 
used  by  the  government  In  patents  of  land, 
there  Is  no  reason  why  it  is  not  sufficient  In 
conveyances  between  private  persons.  The 
south  quarter  of  a  piece  of  land  bounded  by 
parallel  lines  running  north  and  south  and 
east  and  west  may  be  ascertained  as  well  as 
the  south  half,  which  is  used  as  a  govern- 
ment subdivision.  It  the  land,  the  south 
quarter  of  which  is  covered  by  the  mortgage, 
bad  been  a  city  lot,  or  some  other  tract  of 
land  that  had  never  been  known  as  a  govern- 
ment legal  subdivision,  we  apprehend  that 
no  one  would  have  questioned  the  sufficiency 
of  the  description;    but  the  fact  that  the 


whole  piece  of  which  the  south  quarter  Is 
conveyed  happens  to  have  been  a  governmcpt 
subdivision  can  make  no  difference.  The  de' 
scrlption  is  clearly  not  void  for  uncertainty. 
Appellant's  assertion  that  "the  desci-lption'ln 
tbe  decree  should  follow  the  complaint" 
means  only  that  the  land  described  in  the 
decree  should  be  the  same  as  that  described 
in  tbe  complaint   Judgment  affirmed. 


We  concur: 
ALD,  J. 


DB  HAVEN.  J;   FITZOER- 


FREBMAN  v.  KIEFER. 

KIEFER  V.  FREEMAN  et  al.    (No.  19,290.) 

(Supreme  Court  of  California.    Feb.  6,   1884.) 

Equity  —  Rescission  of  Contract  —  Fraud  or 
Agent  —  Liability  of  Pbincipai.  —  Pabtibs  — . 
Costs. 

1.  A  land  company,  as  plaintiff's  agent. 
Induced  defendant  by  fraud  tn  contract  to  pur- 
chase land,  and  then  assigned  the  contract  to 
plaintiff,  who  accepted  the  benefit  '  thereof. 
Hdd,  that  plaintiff  was,  on  rescission,  liable  to 
refund  all  money  which  he  had  received  from 
defendant  under  the  contract. 

2.  Defendant,  in  rescinding  such  contract, 
properly  offered  to  convey  all  his  title  in  the 
land  under  the  contract  to  plaintiff,  who  was 
the  lei^al  holder  of  the  contract,  and  for  whose 
benefit  it  was  made.- 

8.  The  land  company  was  a  proper,  though 
not  a  necessary,  party  to  defendant  s  action  to 
resdnd  the  contract. 

Department  2.  Ai^eal  ft-om  superior  coivt 
Los  Angdescottnty;  William  P.  Wade,  Judge. 

Action  by  Freeman  against  Kiefer  on  a 
contract  for  the  sale  of  land,  and  cross  action 
by  Kiefer  against  Freeman  and  the.  Centln- 
ela-Tngiewood  Land  Ompany  to  rescind  the 
contract  Prom  a  Judgment  for  Klefw,  the 
company  and  Freeman  appeal.    Affirmed. 

Geo.  I.  Ck>chran,  Henry  Bleeker,  and  A.  M. 
Stephens,  tvc  a)H>elIants.  J.  L.  Murphey.  toe 
respondent 

PER  CURIAM.  The  pleadings  and  find- 
ings In  this  case  are  voluminous,  and  we  do 
not  deem  It  necessary  to  make  any  particular 
statement  of  the  matters  alleged  and  found. 
In  our  opinion  the  findings  are  sufficient  to 
sustain  the  Judgment  While  there  was  some 
delay  on  the  part  of  the  defendant  in  re- 
scinding the  contract  made  by  her  with  the 
Centinela-Inglewood  Land  Company,  we  can- 
not say  the  delay  was  unreasonable,  and  such 
as  to  deprive  her  of  the  right  of  rescission 
xmder  the  circumstances  shown  by  the  find* 
Ings;  nor  can  the  efforts  or  willingness  on 
her  part  to  effect  a  settlement  of  the  con- 
troversy  between  her  and  the  plaintiff  grow- 
ing out  of  the  contract  be  considered  as  a 
waivCT  of  her  right  to  now  insist  upon  its 
rescission.  The  Centinela-Inglewood  LanS 
Company  was  simply  the  agent  of  the  plain- 
tiff in  making  the  contract  with  defendant 
for  the  sale  of  the  land;  and  the  plaintiff, 
having  accepted  the  benefit  o<f  the  contract 
as  well  as  an  assignment  ttiereof  from  his 
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apont.  Is  equally  responsible  with  the  agent 
for  any  fraudulent  representatlous  which  in- 
duced It,  and  is  liable  to  refund  to  defendant 
the  money  which  she  has  paid  under  the 
contract,  and  which  has  come  into  the  hands 
of  the  plaintiff.  The  plaintiff  being  the  legal 
holder  of  the  contract  made  by  defendant 
with  the  Centinela-Inglewood  Land  Company, 
as  well  as  the  party  few  whose  benefit  it  was 
made,  the  defendant  properly  offered  to  con- 
T^  to  him  all  her  light,  title,  and  interest  In 
the  land  described,  and  vesting  In  her  by 
that  contract.  The  Centinela-Inglewood  Land 
Company  was  a  proper,  although  not  a  nec- 
essary, party  to  this  action,  and  the  court 
did  not  err  In  giving  Judgment  against  it  toe 
costs.   Judgment  and  order  aflb'med. 


MERRILL   T.    MERRILL.    (No.    19,223.)! 
(Supreme  Court  of  California.    Jan.  20,  1894.) 

Vexdok  aks  Purcharkr  —  Rebcibsioit  bt  Ven- 
dor— LiBH  OF  Vbndke  for  Fdxohabb  Moxbt. 
The  vendor  of  land  placed  the  deed  in  es- 
crow under  a  couditioa  that,  iu  caBe  of  the  ven- 
dee's default  in  making  payments,  the  sums 
paid  should  be  forfeited,  and  the  deed  deiiTere<l 
to  the  vendor.  The  vendee  defaulted,  and  the 
vendor  obtained  the  deed.  Hdd  that,  where  the 
vendee  recovered  judgment  in  an  action  for 
the  purchase  money  paid,  she  was  not  entitled 
TO  a  lien  on  the  land,  under  Civ.  Code,  §  3050, 
which  provides  that  one  who  pays  to  the  ownw 
any  part  of  tho  price  of  land,  under  a  contract 
of  Knle,  has  a  special  lien  on  it,  independent  of 
possession,  for  such  part  as  he  may  be  entitled 
to  recover  back  "in  case  of  failure  of  consid- 
eration." 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

AcUon  by  Mattie  H.  MerriU  against  F.  U. 
Merrill  to  recover  money  paid  under  a  con- 
tract for  the  purchase  of  land.  In  which  there 
was  a  Judgment  for  plaintiff.  From  a  re- 
fusal of  the  court  to  allow  her  a  lien  on  the 
land,  plaintiff  appeals.     Affirmed. 

John  D.  Pope,  for  appellant  R.  Dunlngan, 
J.  M.  Vosa,  and  W.  H.  Henmng,  for  respond- 
ent. 

TEMPLE,  O.  This  Is  an  appeal  upon  the 
judgment  roU,  in  which  the  plaintiff  contends 
that  she  was  not  awarded  all  the  relief  to 
which  she  Is  entitled  upon  the  pleadings  and 
findings.  It  is  the  second  appeal  In  the  case. 
The  first  appeal  was  from  a  judgment  on  de- 
murrer, and  is  reported  95  Cnl.  334,  30  Pac. 
542,  where  the  nature  of  the  contract  upon 
which  action  is  based  is  fully  shown.  Plain- 
tiff recovered  judgment  for  the  money  £lie 
had  paid  upon  the  contract  of  purchase,  but 
was  not  allowed  a  yendor's  lien  upon  the 
land.  She  now  Insists  that  the  pleadings 
and  findings,  taken  together,  show  that  she 
Is  entitled  to  such  Uen,  and  she  asks  that  the 
judjrment  be  corrected  or  modified  In  accord- 
ance with  her  claim.  In  pursuance  of  the 
contract  of  purchase,  the  defendant,  who  Is 

*  Rehearing  granted. 


the    vendor,    executed    a    deed,  whWi  »« 
placed  in  ^crow,  under  the  condltios  iu. 
"In  case  of  default  In  the  payment  o!  t* 
sums  of  money  as  herein  named,   *  '  ' 
then  said  sums  of  money  are  to  be  coix:  { 
ered  forfeited,"  and  the  deed  was  to  Ik  d  ' 
livered  to  the  vendor.     After  pajlng  ti)t> 
plaintiff  made  default  In  the  payment  (tfo  | 
Installment,  and  thereupon  the  veDdor  i- 
manded  and  obtained  the  deed,  and  d<L- 
the  right  of  plaintiff  to  purchase.    Appoier 
ly  the  court  denied  the  lien  on  the  jnc: 
that  the  rescission  was  claimed  by  ddndu: 
because  of  the  default  of  plalntlC. 

Plaintiff  relies  upon  section  3050,  Ot.  O^- 
which  reads  as  follows:  "One  who  pi?!' 
the  owner  any  part  of  the  price  of  real  pr: 
erty,  under  an  agreement  for  the  sale  t't- 
of,  has  a  special  lien  upon  the  proper.  '- 
dependent  of  possession,  for  such  part  of  '-■ 
amount  i>aid  as  he  may  be  entitled  to  recsr-' 
back  In  cose  of  a  fallnre  of  conaidente' 
She  claims  that  when  defendant  vritUit' 
the  escrow  deed,  and  denied  her  riglii  d  t 
conveyance,  be  thereby  rescinded  tlie  st 
tract,  and  that  such  rescission  was  a  liii'i- 
of  the  consideration;  therefore  she  is  ti- 
tled to  the  Uen  under  the  statute.  For  t: 
proposition  that  It  Is  a  failure  of  codsi;''- 
tlon  she  relies  upon  the  case  of  Glassd.' 
Coleman,  94  CaL  261,  29  Pac.  S08.  lac 
case  the  court  said:  "Upon  the  elecooa" 
the  plaintiff  to  rescind  the  contract  b;  d^- 
ing  a  forfeiture  by  Wilson  of  all  bis  rit'' 
under  the  contract,  the  contract  Itsell  c: 
each  of  Its  provisions  or  terms  ceued  » ■' 
a  subsisting  or  enforceable  obligation  ££> 
Wilson.  The  only  right  of  action  ia» 
him  then  remaining  to  the  [dalntiff  «*^'' 
damages  for  his  breach  of  the  contract  '- 
plaintiff  coiUd  not  have  a  right  of  actioe  ~ 
the  contract  and  at  the  same  time  ca  '■' 
Its  breach.  An  action  for  damages  for  '■> 
breach  of  a  contract  necessarily  ImpbK  ^' 
the  contract  has  been  terminated,  *  '  ' 
and  the  forfeiture  of  his  right  to  tbe  U:: 
wrought  an  entire  failure  of  the  eon^ 
tlon  for  his  promise  to  pay  for  tbe  ^ 
This  language  must  be  taken  in  codck^ 
with  the  facts  of  the  case  under  cons** 
tlon.  In  that  case  the  vendor  bad  aoti^' 
the  vendee  that  he  had  forfeited  all  n,'> 
under  the  contract  Tbe  Tendor  bad  t^ 
brought  an  action  to  reooTcr  900,000  dansT 
for  tbe  breach  of  the  contract  cat  tbef*-'- 
Wilson.  Practically,  the  case  befoct  - 
court  was  one  to  compel  Wilson  to  paj  - 
ther  Installments  of  the  purchase  c  ^ 
after  this  forfeiture.  It  was  said  that  ft^ 
tiff  could  not  recover  his  damage  and ' 
pm'chase  money  also.  When  he  avaiW  -* 
self  of  his  privilege  of  forfeiting  tbe  riltf  ° 
the  purchaser  under  the  contract  tbeit  <> 
no  consideration  to  support  the  jnesi' 
pay,  and  It  could  not  be  enforced.  It  I)  ^ 
when  one  sues  to  recover  damages  for*''' 
plete  failure  to  perform  a  covenant,  be  '■' 
by  waives  performance  of  that  covenaa'" 
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ho  has  elected  to  take  damagrea  m  Ueu  of  per- 
formance, but  I  doubt  whether  It  be  correct 
to  say  that  by  bringing  such  action  he  re- 
scinds the  contract.  Certainly  it  Is  not  such 
a.  rescission  as  extinguishes  the  obligation. 
On  the  contrary,  as  said  in  Wainwrlght  ▼. 
■SVeske,  82  Cal.  193,  23  Pac.  12,  by  such  ac- 
tion he  affirms  the  contract,  and  bases  his 
rij:ht  upon  It  His  recovery  may  be  quite 
another  thing  firom  what  he  would  be  enti- 
tled to  If  he  elected  to  rescind;  and  then  he 
is  not  compelled  to  place  the  other  party  in 
Btntu  quo,  and  his  suit  does  not  authorize  the 
adverse  party  to  recover  everything  of  value 
l)aid  by  him.  Often  a  party  cannot  rescind, 
but  l3  remitted  to  his  action  for  damages,  be- 
cause he  cannot  restore  the  other  party  to 
the  condition  he  would  have  been  In  but  for 
the  contract  And,  again,  damages  are  often 
stipulated  for  in  a  contract,  and  may  be  re- 
covered according  to  Its  terms.  Bishop  on 
Contracts  states  this  doctrine  very  briefly: 
"Where  a  contract  requires '  successive  steps 
to  be  taken  by  the  respective  parties,  If,  when 
a  step  becomes  due,  the  party,  either  in 
words  or  by  their  equivalent  in  acts,  declines 
to  take  It  or  Is  unable,  while  the  other  is 
ready  and  willing  to  do  his  part  the  latter 
may  rescind  the  contract;  or,  if  he  chooses, 
he  can  sue  for  the  breach.  He  cannot  do 
both."  Blsh.  Cont  i  827.  And  again,  sec- 
tion 842:  "After  a  contract  has  been  broken, 
whether  by  an  inability  to  perform  it,  by  a 
rescinding  against  right  or  otherwise,  the 
party  not  in  fault  may  sue  the  other  for  the 
damages  suffered;  or,  if  the  parties  can  be 
placed  in  statu  quo,  be  may,  should  he  pre- 
fer, return  what  he  has  received,  and  recover 
in  a  suit  the  value  of  what  be  has  paid  or 
done.  The  pursuing  of  the  latter  alternative 
is  called  'rescission.' "  It  will  be  seen  that, 
'When  a  breach  of  the  contract  has  occurred, 
the  party  is  often  put  to  his  election  whether 
be  will  rescind  or  sue  for  damages;  and 
somelimes  he  cannot  rescind,  but  must  sue 
for  damages,  because  he  cannot  place  the 
other  party  in  statu  quo.  Now,  l>oth  of  these 
courses  would  so  far  end  the  contract  that 
the  party  suing  can  no  longer  insist  upon  a 
performance  of  that  covenant  for  the  breach 
of  which  he  has  claimed  damages.  Both 
cannot  properly  be  called  "rescission;"  or.  If 
they  can,  it  must  follow  that  rescission, 
oiTccted  by  suing  to  recover  damages  for  a 
1>r>>acb,  does  not  require  that  the  parties 
s^imU  be  placed  in  statu  quo,  or  authorize  a 
rt'corery,  by  the  party  in  the  wrong,  of 
money  paid. 

Plaintiff  (appellant  here)  contends  that 
-w-heu  defendant  withdrew  the  escrow  deed, 
nud  denied  the  rights  of  plaintiff  under  the 
contract  he,  by  his  own  act  rescinded  the 
contract,  and  caused  a  failure  of  considera- 
tion. I  do  not  understand  this  to  be  the  ef- 
fect of  a  rescission  of  a  contract  when  the 
rescission  extinguishes  the  obligation.  The 
consideration  of  the  contract  has  not  failed; 
the  contract  has  simply  ceased  to  exist    Con- 
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ceding  a  subsisting  contract  and  the  consid- 
eration is  ample.  "Sor  do  I  think  It  was  held 
in  any  of  the  cases  cited  that  a  rescission  was 
effected  simply  by  the  act  of  a  vendor  in 
claiming  a  forfeiture.  In  some  of  the  cases 
the  contract  provided  that  the  vendor  might 
rescind  upon  default  of  the  vendee.  In  such 
cases  the  rescission  U  by  consent  of  the  par- 
ties. In  others  it  seems  to  'be  held  that  when 
the  vendor  refuses  further  i>erformance,  and 
claims  the  damages  according  to  the  contract, 
he  abandons  the  contract  and  thereupon  the  * 
vendee  may  also  abandon  it,  and  reclaim  his 
money.  Whether  the  conclusion  be  correct 
or  not  Is  not  a  question  here.  Unless  the  re- 
scission Is  by  consent.  It  Is  dlfiElcult  to  under- 
stand how  it  has  been  brought  about;  tar, 
as  respondent  Justly  says,  it  Is,  In  effect  en- 
acted in  section  1G91,  Civ.  Code,  that  rescis- 
sion cannot  be  otherwise  effected  without  a 
compliance  with  that  section.  The  idea  must 
be  that  the  abandonment  of  the  contract  by 
the  vendor  is  equivalent  to  a  claim  of  rescis- 
sion on  his  part  Which  may  be  acquiesced  in 
by  the  vendee.  In  Cleary  v.  Folger,  24  Pac. 
280,  It  was  simply  held  that  the  vendor  was 
also  in  default,  in  that  be  did  not  tendor  a 
deed  on  the  very  day  It  was  due  on  the  con- 
tract  Both  being  In  default,  either  could 
treat  the  contract  as  rescinded.  It  was  not  • 
here  held  that  when  a  vendor  refuses  to  com- 
plete performance  because  of  a  breach  on  the  - 
part  of  the  vendor,  and  claims  damages  as 
stipulated  in  the  contract,  he  thereby  rescinds 
or  consents  to  a  rescission.  It  has  been  said 
in  several  cases  that  this  doctrine  was  an- 
nounced in  Drew  v.  Pedlar,  87  Cal  449,  25 
Pac.  749.  Perhaps  it  does  so  hold,  but  such  con- 
clusion seems  to  be  based  in  that  case  partly 
upon  the  pleadings,  in  which  both  parties  rec- 
ognized the  fact  of  a  resdaaion.  In  other 
words,  it  was  a  rescission  by  mutual  consent 
Phelps  V.  Brown,  95  Cal.  572,  80  Paa  774, 
was  a  suit  against  a  broker  who  held  money 
deposited  by  a  vendee  as  a  forfeit  It  was 
held  that,  the  parties  having  rescinded  the 
contract,  the  broker  could  not  h(dd  the  mon- 
ey. There  was  an  actual  rescissibn  In  that 
case,  and  no  question  was  raised  which  re- 
quired a  discussion  showing  bow  a  rescission 
was  brought  about. 

Appellant's  Judgment  is  based  upon  the 
proposition  that  the  contract  had  been  ex- 
tinguished by  rescission.  That  could  only 
have  been  accomplished  with  her  consent  or 
becatise  of  her  wrongful  act  There  was  no 
claim  that  the  consideration  had  failed,  or 
that  a  rescission  had  been  had  or  was  sought 
upon  that  ground.  This  cannot  be  the  fail- 
ure of  consideration  contemplated  in  Civ. 
Code,  S  3050.  That  was  Intended  to  secure  a 
party  from  injury  through  the  wrong  or  In- 
ability to  perform  of  the  other  party.  If  the 
vendee  did  do  himself  the  Injury,  he  Is  not 
injured  In  the  eye  of  the  law.  He  cannot 
acquire  an  equity  based  upon  his  own  wrong. 
The  ClvU  Code,  In  general,  was  intended  to 
announce  rules  of  law  already  declared  bv 
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the  courts.  Tbls  presumption  is  not  of  such 
force  08  to  Mmtrol  the  language  of  the  stat- 
ute, but  In  all  cases  of  doubt  that  construc- 
tion should  be  preferred  which  accords  with 
known  rules.  In  equity  a  vendee  had  a  lien 
when  in  possession  under  a  contract  if  t]>e 
consideration  failed.  It  was  the  counter- 
part of  the  lien  glren  to  the  vendor,  and  the 
rule  In  equity  Is  that  no  such  lien  exists  In 
favor  of  one  who  is  in  default.  One  who  has 
himself  abandoned  the  contract,  or  has  re- 
fused to  perform  it  according  to  Its  terms, 
is  not  affcH^ed  a  Uen  to  secure  blm  from  loss 
because  ot  bis  own  breach  of  the  contract. 
3  Pom.  Eq.  Jur.  S  1"60,  and  note.  I  think 
the  Judgment  should  be  affirmed. 

We  concur:    HAYNES,  C;   8EARLS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
ftom  is  nfflrmed. 


STMONS  V.  BUNNELL  et  al.    (No.  18,17a) 

(Supreme  Court  of  California.    Jan.  81,  1894.) 

Appeal— Ohders. 

1.  An  order  striking  a  statement  on  mo- 
tion for  new  trial  is  a  special  order  after  jndi;- 
ment,  within  the  provision  requiring  appeals 
therefrom  within  60  days  from  date. 

2.  No  appeal  lies  from  an  order  refusing  to 
vacate  an  appealable  order. 

Department  2.  Appeal  from  superior  court, 
Tuolumne  county;  Joseph  H.  Budd,  Judge. 

Action  by  William  Symons  against  E.  F. 
Bunnell  and  others.  From  three  orders,  de- 
fendants appeal. .  Two  appeals  dismissed. 
One  order  affirmed. 

Moses  O.  Cobb  and  J.  B.  Curtain,  for  ap- 
pellants.   F.  D.  Nicol,  for  respondent. 


DB  HAVEN,  J.  The  order  of  September 
18,  1891,  striking  the  appellants'  statement 
on  motion  for  a  new  trial  from  the  files,  is  a 
special  order  made  after  Judgment,  and  the 
appeal  therefrom,  not  having  been  taken 
within  60  days  from  its  date,  must  be  dis- 
missed. Sutton  v.  Symons,  97  Cal.  475,  32 
Pac.  588.  The  order  referred  to  being  Itself 
an  appealable  order,  (Calderwood  v.  Peyser, 
42  CaL  113;  Clark  v.  Crane.  57  Cal.  633,) 
no  appeal  Ues  from  the  order  refusing  to 
vacate  it  and  the  appeal  from  this  latter  or- 
der must  also  be  dismissed.  In  the  absence  of 
the  statement,  the  motion  for  a  new  trial  was 
properly  denied.  Sutton  v.  Symons,  32  Pac. 
588.  Order  denying  the  motion  for  a  new 
trial  affirmed.  The  appeals  from  the  order 
of  September  16,  1891,  striking  the  statement 
from  the  files,  and  from  the  order  refusing 
to  vacate  the  same,  are  dismissed. 

We  concur:  McFARLAND,  J.;  FITZGER- 
ALD. J. 


GALLAGHER  v.  MONTECIT( 
TER  CO.    (Na  1931 

(Supreme  Court  of  California.    : 

Watbbs  and  Watbr  Ck>DRge8— Rii 

W^TKA  —  TiTLiB  BT  PbBSCBIPTIO: 

UsB. 

1.  Where  defendant  and  its  i 
title  diverted  the  waters  of  a  str 
plaibtifTa  land  bordered,  at  a 
above  plaintiff's  land,  and  for  n 
years  prior  to  plaintiff's  action  I 
diversion  used  the  same  openly, 
to  plaintiff  and  all  others,  tt  m\ 
to  have  acquired  a  prescriptive  ri{ 
the  diversion  complained  of. 

2.  The  fact  that  defendant 
point  of  diversion,  and  araplied  tl 
use  different  from  that  for  whi 
diverted  by  its  predecessor,  fumii 
for  complaint  to  plaintiff,  if  his 
injured  thereby. 

Department  2.  Appeal  from  i 
Santa  Barbara  county;  W.  B.  < 

Action  by  Gallagher  agalns: 
clto  Valley  Water  Company. 
Judgment  for  defendant,  and 
peals.   Affirmed. 

W.  C.  Stratton,  for  appellant 
field  and  Richards  &  Carrior, 
ent. 

DE  HAVEN,  J.  The  plalntM 
of  land  bordering  on  tbe  Cold  i 
of  Montecito  creek,  and  this 
brought  for  the  purpoM  of  re 
defendant  from  divoilnff  the  v 
stream.  The  defenilant  is  a  o 
ganlzed  under  the  laws  ot  this 
piu-pose  of  supplying  water 
habitants  of  a  portion  of  Ss 
county,  and  in  its  answer  alle^ 
to  January  14,  18S8,  John  Coe 
Coe  Itad  acquired  a  prescriptiv 
Y&rt  the  waters  of  the  Cold  S 
of  Montecito  creek  to  the  eite 
ant's  diversion,  and  were  then 
ment  of  that  right,  and  that  on 
defendant  recovered  a  Judgmen 
John  and  John  W.  Coe,  cond 
rights  In  said  water;  and  for  t 
fense  the  defendant  alleged  t 
right  of  action  was  barred  by  i 
the  Code  of  Civil  Procedure.  ' 
tried  by  the  court,  and  Jodgn 
for  the  defendant;  and  from  tl 
and  an  order  denying  his  moti 
trial,  the  plaintiir  Bm>eal8. 

The  superior  court  found  tba 
ant,  on  January  14,  1888,  reco 
John  and  John  W.  Coe  the 
condemnation  alleged  In  the 
"that  for  a  period  ot  more  tb 
before  said  14th  day  of  Janoi 
said  John  Coe  diverted  to  bis 
beneficial  purposes,  from  said 
used  and  enjoyed  for  beneficial 
waters  thereof,  to  an  amount 
the  quantity  diverted  by  defen* 
said,  under  claim  of  rli^it  and 
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uously,  openly,  notoriously,  peaceably,  nn-  | 
iuterraptedly,  and  adversely  to  the  plaintiff 
iiud  to  all  other  persons,  and  wltb  the  Icnowl- 
etlge  and  acquiescence  of  plaintiff  and  hit) 
predecessors  in  interest;  that  a  portion  of  the 
water  so  diverted  and  used  by  said  Jolin  Coe 
was  diverted  and  used  upon  land  bordering 
on  said  Cold  Spring  branch."  The  court 
further  found  that  such  diversion  'was  con- 
tinued by  the  defendant  after  the  Judgment 
coudeuining  the  right  of  the  Goes  in  and 
to  the  waters  diverted,  and  that  "the  de- 
fendant and  its  predecessors  In  title  afore- 
said have  diverted  to  their  own  use  from 
suid  stream,  for  beneficial  purposes,  the  wa- 
ter so  condemned,  as  aforesaid,  t6  the  ex- 
tent of  the  capaci^  of  the  box  and  pipes  al- 
lowed in  the  complaint  to  have  been  used  by 
defendant  for  diverting  said  water,  and  have 
used  and  enjoyed  the  same  for  beneficial 
purposes,  continuously,  o];)enly,  notoriously, 
uninterruptedly,  x>eaceably,  and  adversely  to 
the  plaintiff  and  to  all  other  persons,  for 
the  period  of  more  than  five  years  next  be- 
fore the  commencement  of  this  action." 
The  court  also  foimd  "that  the  plaintiff's 
cause  of  action  is  barred  by  the  provisions 
of  section  318  of  the  Code  of  Civil  Procedure 
of  this  state." 

It  is  claimed  by  plaintiff  that  these  find- 
ings are  not  sufficient  to  show  that  defend- 
ant has  acquired  a  prescriptive  right  to  con- 
tinue the  diversion  complained  of.  It  seems 
to  us,  however,  that  the  particular  findings 
above  quoted,  to  say  nothing  of  the  general 
tinding  to  the  effect  that  plaintiff's  cause  of 
action  is  barred  by  section  318  of  the  Code 
of  Civil  Procedm-e,  are  alone  sufficient  to 
show  a  good  prescriptive  title  In  defendant 
to  the  water  in  controversy,  under  the  law 
as  declared  by  this  court  in  Davis  v.  Gale, 
32  Cal.  27;  Water  Oo.  v.  Crary,  25  Cal.  B04; 
Water  Co.  v.  Richardson,  72  Cal.  598,  14 
Pac.  379.  It  is  urged  by  plaintiff  that  as 
Coe  was  a  rii>arlan  owner,  and  the  diversion 
was  made  upon  riparian  land,  and  the  wa- 
ter diverted  used  upon  such  land,  and  the 
court  having  also  found  "that  a  portion  of 
the  waters  of  said  Cold  Spring  branch  of 
Montccito  creek  was  used  by  plaintiff  and 
bis  predecessors  In  title,  for  lawful  purposes, 
for  a  period  of  more  than  ten  years  next 
before  the  time  of  the  diversion  mentioned 
in  the  amended  complaint,  and  also  since 
said  diversions  were  made,"  the  findings, 
when  taken  together,  do  not  show  such  an 
invasion  of  the  rights  of  plaintiff  as  would 
have  entitled  him  to  maintain  an  action 
therefor  because  of  sucli  diversion  and  use 
of  the  water  by  Coe,  as  plaintiff  may  at  all 
times  have  bad  sufficient  water  fiowlng  by 
bis  land  for  the  proper  use  and  enjoyment 
thereof;  and  the  cases  of  Ditch  Co.  v.  Crane, 
SO  CaL  181,  22  Pac.  76;  Anaheim  Wat«-  Co. 
V.  Semi-Tropic  Water  Co.,  64  Cal.  186,— are 
cited  to  sustain  this  contention.  These  cases 
.ire  not  In  point.  In  the  first  one  cited,  the 
<iArandiint's  ditch  was  alxtve  that  of  plain- 


tiff, and  the  court  held  that  a  finding  to  the 
effect  that  plaintiff  iiad  diverted  the  water 
from  the  stream  fen:  more  tlian  five  years 
prior  to  the  commencement  of  the  action, 
adversely  to  the  whole  world,  the  water  so 
diverted  being  sufficient  to  fill  the  ditch  of 
plaintiff  "whenever  there  was  water  in  the 
stream  to  fill  it,"  could  not,  in  the  nature  of 
things,  show  a  diversion  adversely  to  the  de- 
fendant, as  no  right  of  his  could  possibly 
have  been  affected  by  such  acts  of  the  plain- 
tiff, while  In  the  case  at  bar  defendant's  di- 
version was  at  a  point  on  the  stream  above 
the  land  of  plaintiff.  In  the  case  of  Ana- 
heim Water  Co.  v.  Semi-Tropic  Water  Co., 
64  Cal.  185,  the  court  simply  held  that  the 
diversion  of  water  by  one  rljparian  owner  for 
use  upon  riparian  land  could  not  be  adverse 
to  the  rights  of  a  lower  proprietor  along  the 
stream,  so  long  as  there  was  left  flowing  In 
the  stream  an  abundance  of  water  to  supply 
the  present  and  prospective  riparian  wants 
and  usee  of  the  low»  proprietor;  but  the 
facts  as  found  by  the  court  here  do  not  bring 
this  case  within  the  rule  there  decl.ired. 
The  special  finding  above  quoted,  and  upon 
which  plaintiff  relies,  is  not  Inconsistent  with 
an  adverse  user  of  the  water  of  the  stream 
by  defendant  and  Its  predecessors,  and  cer- 
tainly is  not  so  when  It  is  read  in  connection 
with  the  fecial  findings  that  Coe,  the  pred- 
ecessor of  defendant,  had  become  entitled 
"by  prescriptive  use  and  enjoyment  of  a 
imrtion  of  the  waters  of  the  Cold  Spring 
branch  of  Montecito  creek,  exceeding  in 
quantity  and  amount  the  quantity  of  said 
waters  diverted  by  defendant,"  "and  that 
defendant  has  not  at  any  time  taken  or 
diverted  any  of  the  waters  of  said  stream  in 
excess  of  the  quantity  so  condemned  to  its 
use."  The  special  findings  do  not  show  that 
defendant's  present  diversion  and  user  of 
the  waters  in  controversy  are  any  more  in- 
jurious to  the  riparian  rights  of  plaintiff  and 
other  lower  proprietors  than  when  the  di- 
version was  commenced.  On  the  contrary.  It 
Is  clear  that,  as  no  more  water  is  diverted 
now  than  at  the  commencement,  if  the  pres- 
ent diversion  Is  an  Infringement  upon  the 
equal  right  of  plaintiff  to. the  enjoyment  of 
the  water  natiu-ally  flowing  In  the  stream, 
it  has  always  been  so;  and  as  the  diversion 
was  exercised  under  a  claim  of  right,  and 
In  open  hostility  to  the  plaintiff,  it  has 
ripened  into  a  prescriptive  titie. 

The  further  point  is  made  that  the  evi- 
dence does  not  support  the  findings,  but  we . 
think  the  evidence  Is  such  that  we  would 
not  be  warranted  in  reversing  the  Judgment 
upon  this  ground.  It  is  shown  that  defend- 
ant has  changed  the  point  of  diversion,  and 
applied  the  vraters  to  a  use  different  from 
that  for  which  they  were  diverted  by  its 
predecessor;  but,  as  the  rights  of  plaintiff  do 
not  seem  to  be  injuriously  affected  by  such 
change,  he  has  no  cause  for  complaint  It 
seems  to  be  settled  that  one  entitled  to  the 
use  of  water  "may  change  the  place  of  dii 
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version,  or  tho  pla«>  whore  It  Is  nsed,  or  tho 
nac  to  which  It  was  first  npplied,  If  others 
are  not  Injured  by  such  chnnee."  Hamelli 
y.  Irish,  96  Cal.  214,  31  Pac.  41,  and  cases 
there  cited.  We  discover  no  error  for  which 
the  judgment  should  be  reversed.  Judgment 
and  order  affirmed. 

We  concur:   UcFARLAND.  J.;  FITZGER- 
ALD, J. 


BANNING  V.  MARLEAU.    (No.  19,207.) 

<Supreme  Court  of  California.    Feb.  6.  1894.) 

Rbplkvis— Akswxr— FiNDtNOS— Vauditt  of 
Skht. 

1.  Under  Code  Civ.  Proc.  {{  627,  667,  pro- 
viding for  a  Jadgment  for  the  return  of  the 
propertj  or  its  value  if  it  be  in  plaintiff's  pos- 
session, and  defendant,  in  bis  answer,  claim  a 
return  thereof,  such  judgment  cannot  stand 
where  the  answer  fails  to  make  the  appropriate 
demand. 

2.  Plaintiff  showed  a  written  bill  of  sale 
(such  as,  under  Civ.'  Code,  M  1053-1057,  vests 
title  on  deliverr)  of  the  property  from  H.  to 
her,  of  date  long  before  defendant's  seiznre. 
The  conrt  fonnd  that,  at  the  date  of  such 
seizure,  plaintiff  was  not  the  owner  and  enti- 
tled to  possession;  that  defendant  did  not 
wrongfully  come  into  possession  of  and  detain 
the  property;  that  H.  was  the  owner  and  in 
possession  of  it,  and  defendant,  a  constable, 
seized  it  under  certain  attachments  against  H. 
Held  bad,  as  not  determining  whether  plaintiff 
was  in  no  sense  the  owner,  or  whether  H.'s 
sale  to  her,  for  want  of  change  of  possession, 
<Id.  Jl  3340,)  was  void  as  against  his  creditors, 
or,  if  the  latter,  that  the  attachment  plaintiffs 
were  his  creditors,  within  the  protection  of  said 
section. 

3.  On  the  question  whether  a  change  of 
possession  of  an  interest  in  cattle  is  good  as 
against  the  seller's  creditors,  (Civ.  Code,  i  3340.) 
the  fact  must  be  considered  that  the  buyer  was 
the  owner  and  in  possession  of  the  land  where 
the  cattle  always  grazed,  and  where  some  of 
.them  had  been  bred. 

Department  2.  Appeal  from  superior  court, 
lios  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Replevin  by  Mary  H.  Banning  against  W. 
'F.  Marleau.  Judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

W.  S.  Wright,  for  appellant  Diipuy  & 
'Dunnlgan,  for  respondent 

McFARLAND,  J.  This  Is  an  action  to  re- 
•cover  certain  personal  property,  or  its  value. 
.Tudgment  vrent  for  defendant  and  plaintiff 
appeals  from  the  judgment  upon  the  judg- 
ment roll  and  a  bill  of  exceptions.  The  court 
found  that  "the  plaintiff  Is  now  in  posses- 
sion of  said  above-described  property;"  and 
the  entire  Judgment  Is  that  "the  defendant 
W.  F.  Marleau,  to  have  and  recov«>  of  and 
from  Mary  H.  Banning,  the  plaintiff  herein, 
the  following  personal  property,  viz.  [describ- 
ing It,]  and  that  said  property  be  returned 
by  plaintiff  to  defendant,  or  the  value  there- 
of, being  the  sum  of  six  himdred  dollars,  in 
case  a  return  cannot  be  had,  be  paid  by 
plaintiff  to  defendant,  together  with  costs 
and  disbursements."    But  there  is  no  prayar. 


claim,  or  demand  of  any  kind  In  tbe  asf. 
for  a  return  of  the  pn^)erty  or  its  nine;  u: 
this  being  so,  the  judgment  for  Its  >~. 
cannot  stand.  Code  Civ.  Proc.  8  fi-T'' 
Gould  V.  Scannell,  13  CaL  431;  Pico  r.  P, 
56  Cal.  459.  It  cannot  be  reaionilil;  c 
pected  that  for  the  purposes  of  this  a- 
we  should  ignrare  the  statute,  and  vsr 
toTvaa  dedslons.  We  might  no  doubt.  - 
mand  tbe  cause,  with  directloas  to  d'l- 
the  Judgment  Into  one  which  wooU  so.;. 
give  costs  to  defendant;  but  as  we  ire: 
entirely  satisfied  with  the  case  la  otte  ^ 
spects,  we  think  that  the  ends  of  Jostice  > 
quire  a  new  trial 

Plaintift  claims  ownership  of  Q>e  pcfe- 
sued  for,  consisting  mosUy  of  cemii  l'- 
stock  on  a  ranch;   and  defendant  tcss.- 
ble,  took  It  as  the  prepay  of  one  Biszi- 
imder  two  writs  of  attadiment  bsoedtj: 
Justice  of  the   peace.    The  findings  ra  ■. 
main  issues  are  merely  "that  on  the  Sir^ ' 
November.  1S91,  In  Los  Angeles  eooit;,  a 
the  plaintiff  was  not   nw  has  sbe  ti  ir 
time  since  said  date  been,  the  owner  d  •- 
entitled  to  the  possession  of  the  properrC- 
scrlbed  in  the  complaint;    tliat  tbe  def^i 
ant  her^n,  on  said  date,  in  Loe  Angels  i^-- 
ty,  did  not  wrongfully  come  Into  posse- 
of  said  property,"  and  does  not  vmt- 
detaln  the  same;  and  "tliat  on  the  3C<:^ ' 
of  Novembo:,  1891,  Joseph  Hannon  ns  ■ 
owno-  and  in   possession  of  the  p^ 
above  described,  and  on  said  date  tk  •- 
fendant  a  constable  in  said  count;,  »" 
said  property  by  virtue  of  two  writs  •.'  - 
tachment  against  said  Hannon,  one  in ':" 
of  W.  H.  Harbell,  the  other  in  farwcf  F 
Hardy,  aggregating  the  sum  of  fjTS.  f- 
wrlts  were  duly  issued  by  W.  A  Gais*  • 
justice  of  the  peace  of  said  county."  t:t- 
flndlngs   are    not   specific    enoogb  ts  ^' 
upon    what    theory   the    case  was  d- 
that  is,  whether  It  was  upon  the  tlfj?- 
plalntiff  was  not  the  owner  of  the  prr' 
in  any  sense,  or  upon  tbe  theory  that  t  ^ 
of  said  property  by  Hannon  to  pbis^*' 
void  as  against  creditors,  for  want  of  i 
ery  and  an  immediate  and  contlnned  ci::- 
of  poasesalon,  under  section  3440.  Clr. 
If  the  findings  mean  that,  as  betwea ! 
tiff  and  Hannon,  the  latter  was,  and  ti- 
mer  was  not  the  owner  of  the  ppn'""- 
the  time  of  the  attachment,  tlien  tt'T 
not  'supported  by  the  evidence;  for  i' '' 
appears  that  Hannon  before  that  tin;  ■ 
sold  whatever  interest  he  had  In  tbe  ji^" 
to  plaintiff,  and   had   given  her  a  *^ 
transfer  of  the  same,  which  passod  tt- 
Clv.   Code,  n  1063-1057.     If,  on  ta 
hand,  It  was  meant  that  the  sale  wis : 
lowed  by  such  i>OB3easIon  as  would  a-- 
valid  as  against  creditors  of  Hanao^  - 
It  should  have  been  found  that  the  [Q-"^" 
taching  were  such  creditors;  and  it  »•* 
sufficient  to  merely   find    that  the  P' 
was  seized  under  certain  writs  ci  -' 
ment     Saey  v.  Adkinson.  34^{^  '-' 
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another  trlnl  the  findings  on  these  points  can 
be  made  fuller  and  clearer. 

The  main  question  In  the  case  seems  to  be 
\rhether  there  was  a  suiScient  change  of  pos- 
eesgion  of  the  property  from  Hannon  to 
plaintiff.  The  property  consisted  mostly  of 
live  stock  on  a  ranch  owned  at  one  time  by 
plaintiff  and  Hannon  jointly,  but  owned  ex- 
clusively by  plaintiff  for  some  years  prior  to 
the  attachments.  As  to  some  of  this  proper- 
ty there  is  a  conflict  of  evidence  as  to  wheth- 
er Hannon  ever  owned  any  interest  In  It, 
and  as  to  the  balance  there  is  a  conflict  as  to 
whether  he  ever  owned  anything  more  than 
an  undivided  interest  therein.  Whatever  in- 
terest he  had  in  any  or  all  of  it  be  had  sold 
und  transferred  to  plaintUT,  by  a  written  in- 
strument, long  before  the  attachment.  He 
bad  acted  for  plaintUT  at  various  times  as  a 
lort  of  general  superintendent  of  tbe  ranch; 
ind,  at  the  time  of  the  attacbmeot,  had  a 
a-opping  contract,  which  indnded  part  of  the 
land.  Plaintiff  had  other  stock  on  the  ranch 
belonging  to  her  aIon&  In  determining, 
:lierefore,  whether  there  was  a  sufliclent  de- 
Ivery  and  change  of  possession  from  Han- 
lon  to  plaintiff  of  whatever  interest  he  had 
n  the  property  attached,  due  importance 
ibould  be  given  to  the  fact  that  plaintiff  was 
he  owner  and  in  possession  (if  such  was  the 
'act)  of  the  land  on  which  the  stock  always 
;mzed,  and  on  which  some  of  it  was  bred 
tnd  raised.  Morgan  v.  Miller,  62  Cat  492; 
-logan  V.  Cowell,  73  Ual.  211,  14  Pac.  780. 
defendant  should  be  allowed  to  amend  his 
uswer  BO  as  to  ask  therein  for  a  return  of 
he  property.  The  Judgment  is  reversed,  and 
ause  remanded  for  a  new  trlaL 


We  concur: 
lL-D,  J. 


DB  HAVEN,  X;    FITZGBR- 


rOUNO  V.  TRIERWBILBR.     (No.  19,373.) 
Supreme  Conrt  of  California.     Jan.  31,  1894.) 
Department  2.    Appeal  from  superior  court, 
OB  Angeles  county. 

Action  by  Peter  Young  against  Adam 
rierweiler.  Judgment  for  plaintiff.  De- 
>ndant  appeals.    Appeal  dismissed. 

J.  Marion  Brooks  and  Moyle  G.  Norton,  for 
ppellant  Hughes  &  Garrison,  for  respond- 
It. 

FBR  CURIAM.  Respondent  moves  the 
>urt  to  dismiss  the  appeal,  and  also  to  im- 
>se  d.images  for  delay,  etc.  The  appeal  Is 
smissed,  but  without  damages. 


McPHAIL  V.  PORNBT  et  al. 
npreme  Court  of  Wyoming.     Feb.  15,  1894.) 

[KRiOATiNO  Ditch — Exjoinino  Usb— Pleadins 
AND  Proof. 
The  board  of  control  fixed  the  amount 
tvater  which  a  ditching  company  should  take 


from  a  certain  creek,  and  described  the  land  to 
be  irrigated  by  such  water;  and  the  ditchin? 
company  deeded  to  plaintiffs  a  four-fifths  inter- 
est in  the  ditch  and  "the  water  therein  con- 
toined,"  and  a  one-fifth  interest  to  defendant. 
Beld,  that  plaintiffs  were  entitled  to  enjoin  de- 
fendant from  diverting  more  thata  one-fifth  of 
the  water  from  the  ditch,  though  he  owned  mora 
than  one-fifth  of  the  land  to  Jbe  irrigated  there- 
by, where  he  failed  to  show  what  water  was 
actually  and  rightfully  being  used  on  his  land 
when  he  acquired  title,  or  that  plaintiffs  ac- 
quired their  water  rights  after  be  had  acquired 
title  to  hia  land. 

Error  to  district  court,  Carbon  county;. 
Jesse  Knight,  Judge. 

Action  by  William  G.  Forney  Individtiallr 
and  as  administrator  of  Mollie  Forney,  de- 
ceased, and  Jane  P.  Dillard,  to  enjoin  Donald^ 
McPhall  from  diverting  for  irrigating  pur- 
poses more  than  one-fifth  of  the  water  in. 
the  ditch  of  the  Forney  Ditching  Company. 
From  a  Judgment  toe  plaintiffs,  defmdanb 
brings  error.    Afflrmed. 

Craig  &  Chatterton,  for  plaintiff  in  error. 
McMicken  &  Blydenburgh,  for  defendants  ln< 
error. 

CONAWAT,  J.  It  Is  alleged  in  the  plead- 
ings by  the  parties  to  this  action,  l>oth  plain- 
tiffs and  defendant,  that  defendants  in  error 
own  a  four-fifths  interest  in  the  irrigating 
ditch  known  as  the  "Forney  Ditching  Com- 
pany's Ditch,"  and  that  plaintiff  in  errw 
owns  a  one-fifth  interest  in  the  same  ditch. 
Plaintiff  In  error,  howevor,  claims  the  right 
to  divert  from  said  ditch  and  use  more  than 
one-fifth  of  the  water  carried  by  it.  The- 
parties,  plaintiffs  and  def^idant,  both  claim* 
under  an  wder  of  the  board  of  control,  dated 
March  24,  1892,  determining  and  establishing: 
in  the  FM-ney  Ditch  Company  a  right  by  two- 
appropriations  to  6L28  feet  per  second  of  tim» 
of  the  waters  of  Jack  creek,  and  describing 
the  lands  to  be  irrigated  by  this  water.  The 
parties  to  this  suit  now  own  the  ditch  in  the 
proportions  stated,  deraignlng  their  respectivd- 
tltles  from  the  Forney  Ditching  Company  by. 
deeds  purporting  to  convey  to  them  their  re~ 
spectlve  interests  in  the  ditch  and  "the  water 
therein  contained."  As  held  in  the  case  of 
Prank  v.  Hicks,  (decided  at  the  present  term,) 
3S  Pac.  476,  a  right  to  the  use  of  water  for 
purposes  of  irrigation,  together  with  the  ditch 
or  other  conduit  for  the  water,  may  be  con- 
veyed separate  from  the  land  upon  which  the 
water  Is  used.  It  seems  that  this  is  what 
has  been  done  with  tbe  water  right  inv<dved 
In  this  action.  Plaintiff  in  error  claims  the- 
right  to  divert  and  use  more  than  one-fifth  or 
the  water  carried  by  the  ditch  in  questiom. 
although  he  claims  but  a  one-fifth  Interest  la- 
the ditch,  because,  as  he  claims,  he  owns- 
more  than  ooe-fif th  of  the  land  for  the  Irriga- 
tion of  which  the  appropriation  of  the  water- 
was  made  by  the  Forney  Ditching  Company 
and  allowed  by  the  board  of  contrcd.  Thl» 
claim  is  not  c<msistent.  If  he  has  acquired 
by  the  purchase  of  the  land  the  right  to  di- 
vert and  use  more  than  (Hie-flfth  of  the  water  r> 
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carried  by  the  ditcb,  he  would,  nt  the  same 
time,  acquire  more  than  a  one-fifth  Interest 
In  the  ditch  as  necessary  to  the  enjoyment 
and  nse  of  the  water  right  According  to  the 
principles  announced  In  the  case  of  Frank  v. 
Hicks  and  a  number  of  cases  cited  therein, 
when  a  party  who  owns  land,  and  a  water 
right  and  ditdi,  used  for  the  purpose  of  Irri- 
gating the  land,  conveys  the  land,  the  water 
right  and  ditch  pass  by  the  conveyance  of  the 
land.  But  plaintiff  In  error  does  not,  by  his 
pleading  m*  evidence,  bring  his  claim  within 
the  operation  of  these  principles.  He  does 
not  show  what  water  was  actually  and  right- 
fully being  used  on  his  land  when  he  ac- 
quired title.  He  does  not  show  that  the  ccm- 
veyances  of  the  dlfTo-ent  interests  in  the 
waiter  right  acquired  by  the  Forney  Ditching 
Company  were  not  made  before  he  acquired 
title  to  his  land.  Plaintiff  in  error  also  for- 
gets that  it  is  just  as  necessary  to  the  cre- 
ation and  preservation  of  a  water  right  to 
provide  means  for  the  continual  diversion  of 
the  water  from  its  natural  channel,  and  for 
conducting  It  to  the  place  where  it  is  applied 
to  some  beneficial  purpose,  as  it  is  to  apply 
It  to  the  beneficial  purpose.  And  he  cannot 
arbitrarily  seize  and  use  another's  ditch,  or 
Interest  in  a  ditch,  for  that  purpose.  Plain- 
tiff in  error  claims  a  right  to  the  use  of  more 
than  one-fifth  of  the  water  furnished  by  the 
ditch  mentioned.  Tlils  claim  might  well  be 
decided  against  him  on  the  pleadings  as  well 
as  <Ki  the  evidence.  This  is  the  only  question 
of  interest  Involved.  Some  errors  In  the  pro- 
ceedings in  the  district  court  and  in  its  find- 
ings are  assigned,  but  they  are  not  material 
to  the  decision  of  thia  question,  and.  If  error, 
are  not  such  err<»  as  to  authorize  a  reversal 
of  the  decision.  Tte  district  court,  by  its 
Judgment  and  decree,  granted  a  perpetual  In- 
junction generally  restraining  the  plaintiff  in 
error  from  diverting  from  the  ditch  known 
as  the  "Forney  Ditching  Company's  Ditch" 
more  than  one-fifth  of  the  water  carried  by 
It,  but  in  certain  contingencies  allowing  him 
more  than  one-fifth.  This  Judgment  and  de- 
cree are  at  least  as  favorable  to  plaintiff  In 
error  as  the  facts  warrant,  and  it  is  affirmed. 

GROESBECE,  0.  X,  and  CLARE.  J.,  con- 
cur. 


RAINSPORD  T.  MASSENGAI.E  et  al. 

(Supreme  Court  of  Wyoming.     Feb.  15,  1894.) 

Action    ▲OAnraT    Pabtnebbhip  —  Inconsistent 
PLEADI^'a3 — Varianxb — AppbaI/— Revikw. 

1.  The  complaint  In  an  action  on  a  partner- 
ship note  alleged  that  defendant  was  a  partner. 
Defendant's  answer  denied  such  allegation,  and 
the  reply  alleged  that  defendant  was  estopped 
to  make  such  denial,  as  plaintiff  accepted  the 
note  on  the  faith  of  defendant's  representa- 
tions that  he  was  a  partner,  //r/rf,  that  the 
eomplaint  and  reply  were  not  inronsistent. 

2.  The  appellate  court  will  disreKard  a  vari- 
ance between  pleading  and  proof  where  the  ad- 
vene party  failed  to  show  by  eridence  aliande 


in  the  trial  conrt  that  he  was  misled  thereby  t« 
his  prejudioe. 

3.  A  finding  by  the  trial  court  on  a  qneo- 
tion  of  fact  from  conflicting  evidence  will  not 
be  set  aside  on  appeal. 

4.  Plaintiff  sold  live  stock  to  a  partnersliiiv 
and  accepted  in  payment  defendant's  individual 
check  and  a  note  signed  in  the  firm  name  ''per" 
defendant.  In  an  action  on  the  note  plaint:? 
conceded  that  defendant  was  not  a  partner,  bat 
alleged  that  he  was  estopped  to  deny  a  part- 
ner's liability,  as  plaintiff  had  accepted  the  note 
on  the  faith  of  defendant's  representation  that 
he  was  a  partner.  Hdd,  that  evidence  that  the 
firm  reimbursed  defendant  for  the  amonnt  ad- 
vanced by  him  by  check  was  immaterial. 

En-MT  to  district  court,  Taramle  county; 
Richard  H.  Scott,  Judge. 

Action  by  John  Massmgale  and  James 
Ross,  as  partners  under  the  firm  name  of 
Massengale  &  Ross,  against  Thomas  B. 
Adams,  Edward  C.  Choate,  and  Klnerra  U. 
Peters,  as  partners  under  the  firm  naxne  of 
Adams,  Choate  &  Co.,  and  George  D.  Rains- 
ford,  on  a  promissory  note  executed  by  Rains- 
ford  for  defendant  partnerslilp.  From  a 
Judgment  for  plaintiffs,  Ralnsford  brings  er- 
ror.   Affirmed. 

Potter  &  Burke  and  W.  R.  Stoll,  for  plahi- 
tlff  In  error.  Lacey  &  Van  Devanter,  for  de- 
fendants In  error. 

GROESBECK.  a  J.  This  is  an  action  to 
recover  a  sum  due  on  a  certain  promissory 
note  executed  and  delivered  by  Adama 
Choate  &  Co.,  "per  Geo.  D.  Ralnsford." 
Thomas  B.  Adams,  Edward  C.  Choate,  &Ii- 
nerva  M.  Peters,  and  George  D.  Rainsford 
were  sued  as  copartners  doing  business  to- 
gether under  the  firm  name  and  style  of 
Adams,  Choate  &  Co.  George  D.  Ralnsford 
alone  of  the  defendants  answered,  althuugh 
it  appears  all  were  served  with  the  process 
of  the  coiurt  The  other  defendants  were  in 
default.  Ralnsford,  in  his  separate  answi-r. 
denies  his  liability,  and  alleges  that  he  w.ts 
uevm  a  member  of  said  copartnersliip.  To 
this  answer  the  plaintiffs  in  the  original  ac- 
tion (defendants  in  error  here)  replied,  alleg- 
ing that  Ralnsford  executed  and  delivered  the 
note  as  a  member  of  the  copartnership  of 
Adams,  (Thoate  &  (To.,  and  at  the  time  of  the 
execution  and  delivery  represented  that  he 
was  a  member  of  said  firm,  and  that  he  h.id 
full  power  to  execute  said  note  on  the  part 
of  said  firm,  and  that  the  plaintiffs,  Massen- 
gale &  Ross,  relied  upon  said  representations, 
believed  them  to  be  true,  and  accepted  the 
note  as  that  of  said  Adams,  Choate.  Peters, 
and  Ralnsford,  by  their  firm  name  and  style 
of  Adams,  Choate  &  (3o.  The  reply  pic.ids 
specially  the  estoppel  caused  by  the  repre- 
sentations and  actions  of  Ralnsford.  and  as- 
serts that  be  ought  not  to  be  heard  to  deny 
that  be  is  a  meml>er  of  the  copartnership. 
Upon  these  issues  a  trial  was  had  In  the  dis- 
trict court  for  Laramie  coimty,  by  the  court 
sitting  as  a  Jury,  a  jury  trial  having  been 
waived,  and  upon  the  issues  presented  by  the 
pleadings  and  the  evidence  adduced  the  conrt 
found  for  the  plaintiffs  against  aU  of  the  de- 


W'yo.) 


BAINSFORD  •.  MASSENGALE. 


775 


fciKlints,  iucludlng  Raliisford,  and  rendered 
J  utl^meut  accordingly.  Ralnsford  alone  prose- 
cutes error,  as  tbe  other  defendants  were  in 
default  in  the  trial  coxurt,  and  do  not  appear 
Iicre.  Tlie  grounds  of  error  will  be  treated 
of  separately. 

1.  It  Is  claimed  as  error  ttiat  tbare  is  a 
fatal  variance  between  tbe  allegations  of  the 
petition  and  reply  of  plaintiffs  and  the  proofs 
and  testimony  adduced  on  the  trial  of  the 
case  in  behalf  of  the  plaintiffs,  which  amount- 
ed to  a  total  fbUure  of  proof.  We  do  not  see 
that  there  is  any  inoonsistfincy  or  variance 
between  the  petition  and  the  reply  of  the 
plaintiffs.  They  assumed  In  their  petition 
that  Bainsford  was  a  member  of  the  copart- 
nership, and  cberged  therein  that  be  was. 
He  denies  this  allegation  in  his  separate  an- 
swer, and  in  reply  thereto  the  plaintiffs  al- 
lege that  be  represented  himself  to  be  a  mem- 
ber of  the  copartnership  of  Adams,  CSioate  & 
Co.;  that  they  relied  upon  such  representa- 
tions, believed  them  to  be  true,  and  accepted 
the  note  as  that  of  all  of  the  defendants,  in- 
cluding Ralnsford,  who  executed  and  deliv- 
ered the  note  personally  as  a  member  of  said 
firm.  The  plaintiffs,  in  their  reply,  specially 
plead  an  estoppel  on  tbe  part  of  Bainsford 
that  he  ought  not  to  be  heard  to  deny  that  he 
'v%'as  a  member  of  said  firm.  So  far  as  the 
pleadings  go,  the  allegation  In  the  petition 
ajid  reply  of  the  plaintiffs  do  not  seem  incon- 
sistent. Tbe  plaintiffs  may  not  have  known 
the  fact  that  Ralnsford  was  not  a  member 
of  tbe  copartnership,  and  therefore  charged 
in  their  petition  that  he  was  one  of  the  co- 
partnership sued.  Upon  the  advent  of  the 
answer  denying  his  connection  with  the  part- 
nership they  hod  tbe  right  to  plead  the  facts 
stated  in  their  reply  as  estoppel,  in  order  to 
-charge  him  indlTidually. 

But  it  is  further  asserted  as  error  that 
there  is  a  variance  between  the  pleadings 
and  tbe  proofs  adduced  by  tbe  plaintiffs, 
"which  amounted' to  a  total  faUure  of  proof." 
Tbe  evidence  introduced  on  tbe  part  of  the 
plaintiffs  shows  that  the  note  sued  on  was  a 
portion  of  the  purchase  price  of  a  band  of 
horses,  the  residue  of  the  consideration  being 
a  personal  check  of  Bainsford  for  $400. 
Massengale,  one  of  the  plaintiff  copartners, 
testified:  "Mr.  Bainsford  Just  stated  to  me 
that  he  was  buying  those  horses,  and  that 
be  was  not  buying  them  for  Bainsford  & 
Palmer;  be  was  buying  them  for  Bainsford, 
Adams,  Choate  &  Company.  I  asli:ed  him 
who  the  firm  was,  and  he  told  me,  I  suppose; 
and  be  asked  me  whether  I  would  let  him 
have  the  horses  on  a  credit  for  ninety  days; 
that  be  would  pay  one-fourth  of  the  money 
down.  I  told  Mr.  Bainsford  I  would  let  him 
have  the  horses,  so  far  as  that  was  concern- 
ed; that  bis  reputation  was  good  in  our 
«ountry  for  anything  he  wanted;  and  that 
I  would  let  him  have  the  horses  if  he  wanted 
them,  or  be  could  have  half  the  herd  on  cred- 
it, as  he  was  one  of  the  members  of  the 
Orm."    And  again:   "Yea,  I  asked  him  who 


the  firm  was,  and  he  told  me  Bainsford 
Adams,  Ohoate  &  Company.  I  knew  noth- 
ing about  Adams  and  Choate;  but  Mr.  Bains- 
Uxi,  I  knew  blm,  and  his  reputation  was 
very  good,  so  far  as  financial  matters  were 
concerned,  as  he  was  considered  a  pretty 
good  man;  and  he  could  have  had  all  the 
horses  I  bad  if  he  bad  wanted  them."  This 
testimony  was  corroborated  by  other  wit- 
nesses for  the  plaintiffs.  The  note  accepted  by 
the  plaintiffs  was  drawn  and  signed  by  Bains- 
ford, tbe  signature  being  "Adams,  Choate 
&  Co.,  pr.  Qeo.  D.  Rainsfra-d."  Massengale 
testifies  that  be  was  not  a  weU-edncated 
Doan,  and,  being  called  away  when  the  note 
was  being  executed,  requested  one  Beed, 
who  was  present,  and  who  testified  In  the 
cause,  "to  notice  the  note."  The  variance 
and  the  failure  of  proof  claimed  by  plaintiff 
in  error  ore  based  upon  these  statements. 
Adams,  Choate  &  Oo.  are  sued,  and  it  is  clear 
that,  as  the  note  was  executed  by  such  a  co- 
partnership, none  other  could  have  been  sued 
for  the  sum  due  on  tbe  note.  The  proof  on 
the  part  of  plaintiffs  is  that  Bainsford  rep- 
resented that  tbe  firm  was  "Bainsford," 
Adams,  Choate  &  Co.,  and  that  he  was  the 
head  of  the  firm.  We  do  not  deem  this  a 
material  variance.  Tbe  gist  of  tbe  actions 
and  representations  of  Bainsford  whereby 
he  became  liable,  as  detailed  by  tbe  wit- 
nesses for  the  plaintiffs,  was  that  he  was  a 
member  of  tbe  copartnership,  purchasing  the 
horses  and  executing  the  note.  The  vari- 
ance between  bis  statements,  detailed  by  the 
witnesses  for  plaintiffs,  anterior  to  tbe  exe- 
cution of  tbe  note,  and  blei  signing  of  the 
note  thereafter,  are  Immaterial.  Tbe  con- 
tention of  the  plaintiffs, '  when  confronted 
with  the  answer  of  defendant  Bainsford,  Is 
that  he  obtained  the  property  by  reason  of 
bis  representations,  which  they  believed  and 
acted  upon,  and  by  reason  of  those  actions  he 
was  estopped  by  bis  conduct  from  denying  that 
be  was  a  member  of  tbe  copartnership.  It  is 
conceded  that  he  was  never  a  member  of 
tbe  copartnership  of  Adams,  Choate  &  Co., 
but  bis  liability  does  not  arise  from  tbis  fact, 
but  from  bis  alleged  representations,  the 
trust  reposed  in  them,  and  the  acceptance  of 
the  note  with  tbe  understanding  that  be  was 
one  of  tbe  debtors.  Massengale  appears 
from  bis  testimony  and  that  of  the  witnesses 
for  tbe  plaintiffs  to  have  been  extremely 
solicitous  to  ascertain  If  Bainsford  was  in- 
terested in  and  liable  for  tbe  unpaid  pur- 
chase money  of  tbe  horses.  From  tbe  testl* 
mony  on  behalf  of  plaintiffs  it  is  clear  that 
the  credit  was  extended  to  Bainsford  and 
tbe  actual  members  of  tbe  copartnership  of 
Adams,  Choate  &  Co.  We  do  think  that 
there  was  a  failure  of  proof  of  the  allega- 
tions in  the  reply.  Neither  do  we  consider 
it  a  material  varianca  If  it  was,  tbe  ad- 
verse party  should  have  shown  that  he  was 
actually  misled  to  bis  prejudice,  and  that  fact 
should  have  been  proved  to  the  satisfaction 
of  the  court  Thereupon  tbe/«ourt  n^ght 
jigitizcd  by  V^OO^  I 
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have  wdcred  the  pleadings  nmcnded  upon  Just 
terms.  Rev.  St  Wyo.  {  2(342;  Code  av.  Proc. 
i  302.  In  tbe  absence  of  sncb  proof,  the 
variance  Is  to  be  deemed  immaterial.  Catlin 
V.  Gunter,  11  N.  T.  368;  Place  v.  Minister, 
05  N.  Y.  89;  Newhall  House  Stock  Co.  v. 
PUnt  &  P.  M.  Ry.  Co..  47  Wis.  616,  2  N.  W. 
1123;  Marschuetz  v.  Wright,  50  WU.  175,  6 
N.  W.  511;  Flanders  v.  Cottrell.  36  Wis.  564; 
U.  S.  V.  Purdy,  38  Fed.  802;  Merkle  v.  Town- 
ship of  Bennington,  68  Mich.  133,  35  N.  W. 
846;  Insurance  Co.  v.  Birnbaum,  116  Pa.  St 
565,  11  AtL  378;  Nlebuhr  v.  Schreyer,  (N.  Y. 
App.)  32  N.  E.  13;  Insurance  Co.  v.  Schreck, 
27  Neb.  527,  43  N.  W.  340;  O'Connor  v.  De- 
laney,  (Minn.)  54  N.  W.  1108;  Kurtz  v.  Por- 
guer,  94  OaL  91,  29  Pac.  413;  Brace  v.  Doble, 
(8.  D.)  63  N.  W.  858;  Rice,  Bv.  c.  16.  It 
liardly  seems  as  if  there  was  a  variance  be- 
tween the  pleadings  and  the  proof.  If  im- 
material, it  may  be  disregarded  here,  and.  If 
material,  the  adverse  party  should  have 
shown  that  he  was  misled  by  it  to  his  preju- 
dice, by  evidence  aliunde  in  the  court  tielow. 

2.  Brror  is  also  predicated  on  the  ground 
that  tbe  findings  of  the  court  were  not  sus- 
tained by  sufficient  evidence  in  this:  tliat 
the  plaintiffs  failed  to  make  out  their  case 
by  a  preponderance  of  evidence.  There  was 
sufficient  evidence  on  behalf  of  the  plaintiffs 
below  to  sustain  the  findings  of  the  court 
for  them.  The  evidence,  taken  as  a  whole, 
was  conflicting,  but  the  trial  court,  sitting  as 
a  Jury,  balanced  the  testimony,  and  found 
for  the  plaintiffs.  We  cannot  set  aside  the 
verdict  of  a  jury  nor  tbe  finding  of  a  court 
on  a  question  of  fact,  nnless  the  verdict  ur 
finding  be  not  sustained  by  sufficient  evi- 
dence, or  is  clearly  against  the  weight  of  evi- 
dence. The  trial  court  or  the  jury  have  pe- 
culiar advantages  not  possessed  by  a  review- 
ing court  for  determining  the  truth  of  the 
testimony  of  a  witness  from  his  demeanor 
and  manner  of  testlf^ng.  These  important 
factors  in  testing  the  truthfulness  of  the 
narrative  of  a  witness  are  missing  In  the 
cold  words  of  the  record  in  the  appellate 
court  No  court,  with  the  record  alone,  and 
unable  to  travel  these  avenues  of  sight  and 
sound  which  can  only  be  traversed  in  a  trial 
court  where  the  witnesses  are  present  would 
attempt  to  decide  a  nicely-balanced  case, 
which  has  been  once  determined  with  the  aid 
of  these  means  for  testing  the  credibility  of 
each  witness.  The  matter  is  settled  beyond 
cavil  by  repeated  decisions  of  this  court. 
Telegraph  Co.  v.  Monseau,  1  Wyo.  17;  Bank 
V.  Dayton,  Id.  336;  Byrne  v.  Myers,  Id.  352; 
Lumber  Co.  v.  Woods,  Id.  396;  Fein  v.  Tonn, 
2  Wyo.  113;  GarbanatI  v.  Hinton,  Id.  271; 
Edwards  v.  O'Brien,  Id.  493;  O'Brien  v. 
Poglesong,  3  Wyo.  57,  31  Pac.  1047;  Ketch- 
um  V.  Davis,  8  Wyo.  164,  13  Pac.  15. 

3.  The  third  ground  of  error  Is  that  the 
court  erred  In  excluding  the  proffered  testi- 
mony of  Rainsford  and  Hay,  which  would 
have  shown  that  dpfendant  Rainsford  was 
reimbursed  for  the  $400  which  be  advanced 


by  his  personal  check  at  the  time  of  thtei- 
cution  of  tbe  note  sued  on.  Tbla  eridc  • 
would  have  been  Immaterial  That  B^- 
ford  was  never  a  member  of  the  paniw^l 
is  conceded.  The  rejected  evidence  ».<; 
have  been  merely  upon  this  point,  u  si-:- 
Ing  that  he  was  reimbursed  for  his  adnL- 
His  liability  does  not  arise  from  tbe  (it  '. 
making  the  cash  payment  advanced  br  t' 
personal  check  on  account  of  the  piirdia»'! 
the  horses,  and  the  subsequent  rqajne!  - 
bim  by  Adams,  Ghoate  &  Ca  of  tbat  usxr 
was  not  material  to  tbe  issues.  The  j^:- 
ment  of  the  district  court  for  Lanmie  CC27 
must  be  afllrmed. 

CON  AWAY  and  CLARK,  JJ..  coDciir. 


DAVIS  et  al.  v.  DEXTER  BUTTEE I 

CHEESE  CO. 
(Supreme  Court  of  Kansaa     Feb.  9,  IS^ 

COHPORATIOXB— AflSrilPTlOX  OP  LuBUimi  • 

Promotsrs. 
Where  a  firm  of  contractort  estenl  '~- 
a  written  contract  with  some  56  anb«n->r< 
construct  and  equip  a  creamery  for  $'.00^ 
ditioned   that   tue    subscribers   accepth;  »■. 
creamery  would  pay  that  amount  for  the  <a:^ 
and  the  written  contract  had  the  further ;-: ' 
sions  tliat  the  firm  would  "hold  eadi  ssb^  •; 
for  the  amount  he  subscribed,  and  do  s-t 
and  that  "as  soon  as  $7,000  was  sabssi''^ 
In  a  reasonable  time  thereafter,  the  fab<(T •' 
would  incorporate  under  the  laws  of  thf  sti ' 
hM,  that  such  contract  did  not  limit  or  vy" 
the  corporation,  after  it  was  full;  atx.- 
and  in  operation,  from  asreeing  to  afsmiF ' 
i>ay  a  balance  dne  to  the  contractor?  &'< 
lected  from  the  subscril>ers,  for  tke  consci: 
of  the  creamery.  If  such  creamery  wen  nr- 
over  and  accepted  by  the  corpoiatioD  opo  >- 
an  agreement 
(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  em: 
M.  G.  Troup,  Judges 

Action  by  Davis  &  Rankin  against  ther>^ 
ter  Butter  &  Cheese  Company  to  recort: 
an  account.     Defendant  bad  Judgment, . 
plalntifFs  bring  error.    Reversed. 

The  other  facts  fully  appear  in  the  f£ ' 
ing  statement  by  HORTON,  C  J.: 

This  action  was  commenced  by  Daw- 
Rankin  against  the  Dexter  Butter  t  C^ 
Company  on  the  19th  of  October,  ISSS.:^' 
cover  $1,553.09,  being   the  balance  dx  -' 
constructing  and  completing  a  dieeseb'" 
at  Dexter,  In  Cowley  county.    Tbe  [W^*" 
entered   into  a   written   agreement  <~  • 
number  of  persons  to  famish  eveir'li^'r 
eluding  grounds,  and  equip  with  all  a* ' 
sary   machinery  and   fixtures  a  bot^r  - 
cheese  factory,  to  be  located  at  Dfi"' 
this  state,  for  which   they   were  to  iR 
$7,000.     By  the  terms  of  the  agreemfs 
work  was  to  commence  as  soon  as  th?  ^ ' 
was  subscribed,  and  to  be  completed  ^ 
90  days  thereafter.     The  subseribw*  >r 
to  pay  their  several  subscriptions  tS--_ 
factory  was  completed  and  accepted.   • 

also  agreed  ttaat,  aa  B0(i»n.as  the  aia>)^ 

jigitizod  by  V3\^. 
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$7,000  was  subscribed,  or  in  a  reasonable 
time  thereafter,  they  would  incorporate  un- 
der the  laws  of  the  state,  fixing  the  capital 
stock  at  not  less  than  $7,000,  to  be  divided 
into  shares  of  $100  each.  The  agreement  also 
contained  this  stipulation:  "Davis  &  Ran- 
kin agree  to  hold  each  subscriber  for  the 
amount  he  subscribed,  and  no  more."  The 
plaintiffs  received  the  sum  of  $5,446.91,  and 
there  remains  due  and  unpaid  the  sum  of 
$1,553.00.  The  plalntlfb,  in  their  amended 
petition,  after  setting  out  the  agreement,  and 
referring  to  a  copy  of  the  same  as  "Bxbiblt 
A,"  alleged  "that  said  butter  and  cheese  fac- 
tory was  by  them  duly  cpmpleted  within  the 
sold  ninety  days  from  the  time  said  corpora- 
tion was  organized  and  said  subscription  was 
complete;  and  that,  porsoant  to  said  agree- 
ment, said  subscribers  and  promoters  duly 
Incorporated,  which  said  corporation  was  and 
is  known  as  the  Dexter  Butter  and  Cheese 
Company;  and  that  said  butter  and  cheese 
factory  was  duly  accepted  by  the  subscrib- 
ers and  by  the  defendant,  after  the  same  was 
completed,  and  after  said  corporation  had 
been  organised  pursuant  to  said  agreement." 
They  also  alleged  "that  said  corporation,  aft- 
er having  accepted  said  butter  and  cheese 
factory  as  aforesaid,  took  possession  of  the 
same,  and  assumed  control  thereof,  and  has 
ever  since  had  possession  and  control  there- 
of, and  has  owned  and  still  owns  said  but- 
ter and  cheese  factory,  and  has  operated  it, 
and  has  received  the  benefits  thereof  ever 
since  it  accepted  the  same;  that  said  corpora- 
tion defendant  adopted  said  agreement  made 
by  plaintiffs  and  subsc^ribers  and  promoters, 
and  has  enjoyed  and  received  all  of  the  ben- 
efits growing  out  of  the  same,  and  agreed  to 
assume  and  pay  the  amounts  due  plalntltTs 
on  said  agreement;  that  said  defendant  came 
into  the  possession  and  assumed  the  owner- 
ship of  said  butter  and  cheese  factory  with- 
out any  consideration  passing  from  It  to  any 
person  or  persons  or  corporation  whatever 
save  and  except  its 'said  liability  to  these 
plaintiffs;  and  that  most  of  the  subscribers 
mentioned  in  Exhibit  A  of  the  original  pe- 
tition became  the  incorporators  and  share- 
holders in  said  corporation,  and  said  de- 
fendant was  fully  aware  of  the  debts  and 
burdens  resting  upon  and  against  said  prop- 
erty when  it  received  and  accepted  the  same 
as  aforesaid."  To  this  amended  petition  the 
defendant  corporation  filed  a  general  demur- 
rer, which  was  by  the  court  sustained.  The 
plaintiffs  dected  to  stand  by  their  amended 
petition,  and  the  action  was  dismissed  by  the 
court,  and  Judgment  rendered  against  the 
plaintiffs  for  costs,  to  all  of  which  plaintiffs 
duly  excepted,  and  bring  the  case  here. 

Beach  &  Torrance,  for  plaintiffs  in  oror. 
McDermott  &  Johnson,  for  defendant  In  er- 
ror. 

HORTON,  C  J.,  (after  stating  the  fac4s.) 
It  is  evident  from  the  provisions  of  the  writ- 
ten contract  between  Davis  &  Rankin  and 


the  various  other  parties  or  subscribers 
thereto  that  at  the  time  of  Its  execution  it 
was  the  arrangement  that  a  private  corpora- 
tion was  to  be  formed  by  the  parties,  or 
some  of  them,  to  operate  the  factory,  with 
a  capital  stock  of  not  less  than  $7,000,  to  be 
divided  into  shares  of  $100  each.  The  stock- 
holders are  the  parties  who  elect  the  direct- 
ors or  trustees  of  a  corporation  at  such  time 
and  place  as  the  by-laws  prescribe,  and  it  is 
not  to  be  assumed  that  the  directors  or  trus- 
tees will  act  contrary  to  the  interest  or  direc- 
tions of  the  stockholders.  It  appears  from 
the  petition  that  after  the  Dexter  Butter  & 
Cheese  Company  was  organized  It  took  pos- 
session and  control  of  the  factwy,  and  agreed 
to  assume  and  pay  the  balance  of  the  money 
due  for  the  construction  thereof.  The  cor- 
poration liad  the  poww  to  make  such  an  ar- 
rangement, and  the  written  agreement  re- 
ferred to  In  the  petition  does  not  limit  the 
powers  or  rights  of  the  corporation.  It  Is 
Insisted,  however,  that  If  the  corporation 
pays  the  balance  claimed  the  parties  signing 
the  agreement  may  be  called  upon  to  pay 
more  than  they  subscribed.  This  does  not 
necessarily  follow.  If  the  subscribers  who 
have  not  paid  Davis  &  Rankin  have  taken 
stock,  and  paid  for  their  shares  In  the  cor- 
poration, then  the  corporation  ought  to  have 
that  money  in  its  treasury,  to  apply  to  the 
payment  of  the  indebtedness  assumed  by  it. 
If  they  have  subscribed  and  not  paid,  then 
their  stock  can  be  sold,  and  applied  to  the 
payment  of  the  debt.  If  they  have  not  tak- 
en any  stock,  the  corporation  has  obtained 
a  factory  worth  $7,000  for  $5,446.81,  and  it 
is  only  Just  that  it  should  pay  the  balance 
due  upon  the  property.  The  subscribers  who 
have  not  paid  Davis  &  Rankin  and  hare  not 
taken  any  stock  in  the  corporation  have  no 
claim  or  Interest  in  the  factory,  aa  stockhold- 
ers or  otherwise.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  With  direc- 
tion to  the  court  below  to  overrule  the  de- 
murrer to  the  amended  petition.  All  the 
Justices  concurring. 


CONNER,  Sheriff,  v.  HARDWICK. 
(Supreme  Court  of  Kansas.    Feb.  9,  18&4.) 

KBPLBVIX— COHFI-IOTINO  EVIPKSCB  —  PoWBK  Or 
A8810KBB  IM  INSOLTBMOT  —  CBATTBI.  HoRTOAOB 

I      — Valibitt  or. 

I  1.  Frankhouser    v.    Ellett,    22   Kan.    127; 

i  Werner  v.  Bergman,  28  Kan.  60;  Iienberg  y. 
I  Fanaler,  13  Tac.  573,  36  Kan.  402.— followed. 
!  2.  Where    evidence    is    conflicting    as    to 

I  whether  a  morti^axee  took  actual  possession  of 
I  the  property  deBcril)ed  therein,  the  finding  of 
!  the  jury  ii  conclusive  in  favor  of  the  succes.i- 
I  ful  party. 

3.  Where  the  assignee  of  an  estate  has 
'  full  authority  to  sell  the  goods  and  personal 
{  property  of  the  estate,  and  to  accept  notes  with 
I  sureties  thereon  in  payment  therefor,  and  such 
!  notes,  or  any  part  thereof,  are  not  paid  when 
j  due,  the  assignee,  in  the  interest  of  the  estatf, 
I  has  fnll  authority  to  accept  a  chattel  mortgaKfp 
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from   the  maker  of  the  note   primarily   liable 
therpon  to  secure  thp  payment  of  the  same. 

4.  Where  notes  gecure<l  by  a  chattel  mort- 
gage represent  valid  and  bona  fide  indebtedness 
from  the  mortgagor  to  the  mortgagee,  and  there 
is  no  suggestion  that  the  mortgage  is  girMl  to 
iiecnre  more  than  the  actnal  indebtedness,  and 
the  mortagee  talces  actual  possession  of  the 
property,  under  the  terms  of  the  mortgage,  be- 
fore other  creditors  of  the  mortgagor  levy  there- 
on, such  a  mortgage,  although  a  preference  in 
favor  of  the  mortgagee  as  against  other  credit- 
ors, is  ralid  and  binding,  and  may  be  enforced 
to  satisfy  the  lien  secured  thereby. 
(SyUabus  by  the  Court) 

Error  trom  district  court,  Cowley  county; 
M.  6.  Troup,  Judge. 

Action  In  replevin  by  W.  P.  Hardwlck,  as- 
signee of  the  estate  of  C.  W.  Rldgeway, 
against  J.  W.  Conner,  sheriff.  There  was 
Judgment  tor  plaintiff,  and  defendant  brings 
frror.    Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

In  January,  1889,  Stow  &  Hite,  a  partner- 
ship composed  of  B.  B.  Stow  &  Rudolph 
Hlte,  were  Indebted  to  W.  P.  Hardwlck,  as- 
signee of  the  estate  of  0.  W.  RIdgeway,  for 
goods  sold  by  Hardwlck  to  Stow  &  Hite  as 
such  assignee,  being  goods  belonging  to  bis 
estate.  Stow  &  Hite  were  at  that  time  en- 
gaged In  a  general  m«:chandising  business,  at 
Dexter,  Cowley  county,  In  this  state,  and 
the  goods  sold  them  by  Hardwlck  were  a 
general  stock  of  merchandise.  On  the  21st 
day  of  January,  1889.  Stow  &  Hite  executed 
and  delivered  to  Hardwlck,  as  assignee,  their 
three  promissory  notes  for  $1,020.06,  $1,- 
063.33,  and  $1,000.60,  and  due  In  four,  eight, 
and  ten  months  from  date,  respectively,  each 
note  to  bear  12  per  cent,  interest  after  maturi- 
ty, and  aggregating  $3,146t.65;  and  at  the  snnie 
time  they  procured  other  persons  to  sign  the 
notes  as  sureties.  At  the  maturity  of  the 
first  note  it  was  not  paid,  and  Hardwlck 
was  urging  them  to  pay  the  note,  and,  when 
he  was  unsuccessful  in  getting  the  note  paid, 
he  demanded  additional  security.  On  the 
13th  day  of  Jime,  18S9,  Stow  &  Hlte  gave 
him  a  chattel  mortgage  upon  tlieir  stock  of 
goods  then  situated  In  Dexter,  and  being  the 
same  goods  whfch  Hardwlck  had  sold  to 
them,  with  other  additions.  At  the  time  the 
chattel  mortgage  was  executed,  Stow  &  Hite 
were,  In  fact.  Insolvent  The  chattel  mort- 
gage contained  the'  following  stipulations: 
"It  is  specially  agreed  that  J.  C.  Hite  shall 
take  possession  of,  and  sell  from,  said  stock, 
and  deposit  eighty  per  cent  of  all  money  re- 
ceived to  be  applied  on  above  notes,  and  the 
remaining  twenty  per  cent,  invested  in  sta- 
ple groceries,  and  such  purchases  shall  be- 
long to  the  stock,  and  be  liable  in  this  mort- 
gage, owned  entirely  by  us,  without  any  in- 
cumbrance: provided,  that  If  the  undersigned 
'Shall  pay  said  debt,  then  this  mortgage  shall 
be  void.  And  It  is  hereby  agreed  that  if  de- 
fault be  made  in  payment  of  said  debt,  or 
any  part  thereof,  or  if  attempt  be  made  to 
-Cspose  of  or  remove  said  property  from  Cow- 


ley county,  or  If,  at  any  time,  the  payee  cf 
said  note  shall  deem  the  said  debt  unsafe  or 
Insecure,  be  is  hereby  authorised  to  enter  up- 
on the  premises  where  the  said  property  may 
be,  and  remove  and  sell  the  sahie  at  pablic 
or  private  sale,  with  or  without  notice,  and 
out  of  the  proceeds  retain  the  amount  then 
owing  on  said  debt,  with  expenses  attending 
the  same,  rendering  to  the  undersigned  the  sur- 
plus, after  the  whole  of  said  debt  shall  faavv 
been  paid,  with  charges  aforesaid."  Hardwidk 
attempted  to  file  his  chattel  mortgage  Xor  rec- 
ord on  Jtme  14,  1889,  at  10:30  a.  m.  In  the 
office  of  the  register  of  deeds  of  CowIct'  eonn- 
ty,  but  the  copy  which  was  fnmhdied  omit- 
ted the  words  "January  2l8t,  1889,"  being  the 
date  of  the  notes  secured;  otherwise,  the 
copy  was  correct  in  all  particulars.  On  June 
14,  1889,  the  next  day  after  the  diattel  mort- 
gage was  given.  Stow  &  Hite  and  J.  C  Hite 
entered  tato  a  contract  by  which  they  sold 
the  goods,  subject  to  Hardwick's  mortgage, 
to  J.  C.  Hite.  Hardwlck  knew  notblng  of  this 
contract  until  after  It  was  signed.  Abcrat  one 
week  afterwards,  J.  W.  Conner,  as  sheriff 
of  Cowley  county,  under  and  by  virtue  of 
two  executions  and  two  orders  of  attadi- 
ment  in  favor  of  creditors,  and  for  amoonts 
as  follows,  to  wit:  Henry  Baden,  execntion. 
$264;  Rindskopf,  Stem,  Lauer  &  Oo.,  execu- 
tion, $287;  S.  Strauss  &  Co.,  attachment 
1  $81.47;  B.  Ii.  McDonald  &  Co.,  attachment 
I  $138.40,— seized  and  took  into  his  possession 
the  goods  in  controyersy  in  this  action.  W. 
P.  Hardwlck  then  brought  his  action  In  re- 
plevin against  the  sheriff  for  the  recovery  of 
the  goods,  claiming  to  hold  the  same  under 
the  mortgage,  which  he  alleged  was  given  to 
him  In  good  faith  by  Stow  &  Hite,  and  that 
under  such  mortgage  he  had,  at  the  time  of 
the  seizure  by  the  sheriff,  the  actual  posses- 
sion of  all  of  the  property.  The  contention  of 
J.  W.  Conner,  as  sheriff,  was  that  the  mort- 
gage was  fraudulent  and  Toid,  and  that  the 
i  mortgagee  had  no  possession  whatever.  The 
i  case  was  tried  to  the  court  and  Jury  at  the 

■  September  term  for  1889.  The  trial  com- 
:  menced  on  the  3d  day  of  October,  1889.  The 
\  Jury  returned  a  verdict  for  Hardwlck,  and 
I  found  the  value  of  the  goods  detained  to  be 
:  $1,850,  and  the  value  of  his  Interest  to  be 
I  $2,012.85.      Hardwlck    afterwards.    In    open 

■  court,  remitted  all  over  $1,614.05  of  the  ver- 
I  diet;  that  being  the  value  of  the  goods  as  al- 
,  Icged  In  his  affidavit  in  replevin.  After  the 
;  commencement  of  this  action,  and  before  the 
!  trial,  Hardwlck  sold  the  remnant  of  the 
'  goods,  and  collected  some  accounts,  and  re- 
I  duced  the  Indebtedness  down  to  the  amount 
i  found  by  the  Jury.  Subsequently,  the  court 
!  rendered  Judgment  that  Hardwlck,  as  as- 
I  signee,  recover  from  the  defendant,  J.   W. 

Conner,  the  immediate  return  and  possession 
of  all  the  personal  property  mentioned  and 
described  in  the  affidavit  in  replevin,  and 
that,  if  no  delivery  or  return  could  be  had, 
then  that  he  recover  from  Conner  the  sura 
of  $1,614.05,  the  value  of^^ttffi  proper^.  «ith 
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«  per  cent.  Interest  thereon,  together  with 
c-osts.  Conner,  the  sheriff,  excepted,  and 
brings  the  case  here. 

J.  B.  Zelgler,  for  plaintiff  in  error.  Mad- 
den &  Buckman,  for  defendant  In  error. 

HOETON,  O.  J.,  (after  Btating  the  facta.) 
Tbere  are  six  allegations  of  error  discussed 
In  the  bilcfs.  The  principal  ones  are  that 
the  petition  in  the  case  fails  to  state  any 
cause  of  action;  that  W.  P.  Hardwldc,  the 
assignee,  never  bad  any  actual  possession  of 
the  property  in  dispute  prl<w  to  the  seizure 
thereof  by  J.  W.  C!onner,  the  sheriff;  and 
that  the  verdict  of  the  Jury  is  excessive. 

It  is  insisted  that  the  trial  court  committed 
error  in  permitting  the  introduction  of  any 
evidence,  upon  the  ground  that  the  mortgage 
fihows  that  the  mortgagee  was  not  entitled  to 
possession,  and  that,  if  he  took  possession  as 
he  alleges.  It  was  in  violation  of  the  agree- 
ment under  which  he  had  accepted  the  mort- 
gage. It  appears  from  the  stipulations  of 
the  mortgage  that  the  possession  of  J.  C. 
Hite,  a  thh"d  person,  was  really  for  the  l)ene- 
flt  of  Hardwldc,  the  assignee.  He  was  to 
sell  the  goods,  and  deposit  80  per  cent  In  the 
bank  for  the  benefit  of  the  notes  secured,  and 
was  to  use  the  other  20  per  cent.  In  -the  pur- 
chase of  staple  groceries  to  keep  up  the  stock, 
so  that  the  rest  of  the  stock  could  lie  sold  to 
a  better  advantnge.  Frankhouser  v.  Bllett, 
22  Kan.  127;  Whltson  v.  GrUBs,  39  Kan.  211, 
17  Pac.  801.  The  mortgage  also  contained 
a  provision  permitting  Hardwlck  to  take  pos- 
session of  the  property  If  default  were  made 
in  the  payment,  or  any  part  thereof,  or  if  he 
found  himself  unsafe  or  Insecure.  Werner 
V.  Bergman,  28  Kan.  60.  The  petition  spe- 
cifically alleges  that  on  the  13th  day  of  June, 
1889,  there  was  default  In  the  payment  of  a 
portion  of  the  debt  secured  thereby,  and  th.it 
the  mortgagor,  deeming  himself  unsafe  and 
insecure,  upon  the  14th  day  of  June,  1880, 
took  possession  of  all  of  the  property  imder 
and  by  virtue  of  the  mortgage,  and  that  he 
continuously  held  possession  thereof  until 
the  21st  day  of  June,  ISSi),  at  which  time  the 
sheriff  seized  the  same.  Isenberg  v.  Pansier, 
36  Kan.  402,  13  Pac.  573.  There  was  ample 
evidence  offered  In  the  case  tending  to  show 
that  Hardwlck  took  actual  possession  of  the 
property  on  the  14th  day  of  June,  18S9,  and 
that  J.  C.  Hlte  was  in  possession  thereof  for 
him  and  as  his  agent. 

The  verdict  of  the  Jury  placing  the  value  of 
the  goods  at  $1,850  was  high,  but  there  was 
some  evidence  to  sustain  it  D.  D.  Hale, 
who  Iiad  at  one  time  been  engaged  In  buying 
and  selling  goods,  was  one  of  the  appraisers 
at  the  time  the  goods  in  controversy  were 
seized  by  the  sheriff.  He  appraised  the  goods 
at  a  value  he  thought  they  would  bring  at  a 
forced  sale  by  the  sheriff.  His  valuation 
was  about  $1,500.  A.  J.  Truesdale,  another 
appraiser  of  the  goods  at  the  time  the  sheriff 
seized  the  same^  fixed  the  value  at  9iJS0O,  or 


close  to  that  sum.  At  the  time  of  the  trial 
he  was  eng^aged  in  the  hardware  and  grocery 
business.  He  also  appraised  the  stock  of 
goods  at  the  time  Hardwlck,  the  assignee, 
filed  his  Inventory.  When  he  made  the  ap- 
praisement for  the  assignee,  the  cost  mark 
w{is  given  to  him,  but  the  last  time  be  valued 
the  goods  he  did  so  upon  his  own  judgment, 
endeavoring  to  fix  a  value  that  the  goods 
would  bring  under  the  hammer.  This  value 
was  about  40  per  cent  less  than  the  cost 
mark  as  given  to  him.  Hardwlck  showed  by 
bis  evidence  that  the  greater  portion  of  the 
goods  wa«  the  same  which  he  had  sold  to 
Stow  &  Hlte;  that  while  he  had  the  goods 
In  his  possession  as  assignee  he  was  engaged 
in  selling  them  at  retail,  which  was  only 
about  six  months  before  they  were  seised. 
He  testified:  "Q.  Now,  what  was  the  value 
of  the  goods  taken  by  the  sheriff?  A.  I 
thought  the  value  was  $2,000.  Q.  You  say 
the  value  of  the  goods  was  $2,0007  A.  Yes, 
sir."  Under  the  circumstances,  we  do  not 
thinS  there  was  any  error  in  receiving  the 
evidence  of  Hardwlck  and  Truesdale.  In 
any  event,  no  proper  objection  was  made  to 
the  competency  of  Truesdale  as  a  witness. 
Considering  all  of  the  evidence  before  the 
Jury  and  trial  court  as  a  remitter  was  al- 
lowed fixing  the  value  of  the  goods  at  $1,- 
614.05,  we  are  unwlUIng  to  reverse  the  case 
upon  the  ground  of  excessive  value. 

Upon  the  trial,  the  contention  of  defendant 
below  was  that  Hardwlck,  as  assignee,  fully 
exhausted  his  authority  when  he  made  the 
sale  of  the  goods  to  Stow  &  Hlte,  and  ac- 
cepted notes  with  siwetles  thereon  In  pay- 
ment, and  that  he  acted  outside  of  his  power 
or  duty  as  assignee  in  accepting  the  chattel 
mortgage  and  In  attempting  to  enforce  the 
same;  also,  that  the  goods  were  not  the 
property  of  Stow  &  Hlte  at  the  time  the 
chattel  mortgage  was  executed,  as  the  firm 
had  been  dissolved  and  gone  ont  of  business, 
and  that  the  chattel  mortgage  was  taken  to 
secure  other  Indebtedness  than  that  due  from 
Stow  &  Hlte  to  Hardwlck  as  assignee.  Stow 
&  Hite  were  primarily  liable  ai>on  the  notes 
executed  by  them.  To  preserve  the  property 
of  the  estate,  Hardwlck,  the  assignee,  bad 
full  authority  to  accept  the  chattel  mortgage 
upon  their  goods  to  secure  the  payment  of 
their  notes.  The  jury  were  the  judges  of 
the  weight  and  credibility  of  the  witnesses, 
and  upon  their  finding  we  must,  of  course, 
hold  that  the  goods  embraced  in  the  mort- 
gage belonged  to  Stow  &  Hlte  at  the  date  of 
the  mortgage,  and  that  at  that  time  the  firm 
bad  not  been  dissolved.  We  must  also  hold 
that  the  chattel  mortgage  was  taken  to  se- 
cure the  actual  indebtedness  due  from  Stow 
&  EUte  to  Hardwlck;  not  any  other  or  out- 
side Indebtedness. 

We  have  examined  the  other  errors  alleged, 
but  do  not  deem  them  sufficiently  prejudicial 
to  cause  any  reversal  of  the  judgment;  nor 
do  we  think  it  necessary  to  make  any  com- 
ments tbereon.    The  debt  owing  to  Hardv> 
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wick,  the  assignee,  \ras  a  valid,  subsist!  ns 
debt,  and  one  that  Stow  &  Hite  were  justly 
bound  to  pay.  The  mortgage  was  not  given 
to  secure  more  than  the  actual' Indebtedness. 
Stow  A  Hlte  had  the  right  to  prefer  to  pay 
Hardwlck,  and  he  had  the  right  to  seek  a 
preference,  even  though  the  preference  would 
leave  the  other  creditors  nothing.  Upon  the 
general  finding  of  the  Jury,  all  doubtful  qnea- 
tions  of  fact  must  be  resolved  In  favor  of  the 
successful  party.  As  the  case  is  presented 
to  us,  Hardwlck  Is  In  the  condition  of  a 
vigilant  creditor,  who  secured  an  honest  claim 
in  a  lawful  manner  bef<»-e  any  levies  were 
made  by  other  creditors.  We  perceive  no 
good  reason  why  his  chattel  mortgage  should 
be  set  aside,  or  the  subsequent  levies  of  the 
creditors  be  regarded  as  prior  or  better  liens. 
The  Judgment  will  be  affirmed.  All  the  jus- 
tices concurring. 


STATE  T.  BURWBLIi. 
(Supreme  Court  of  Kansas.     Feb.  9,  1894.) 

CitnUMAL  IiAW— RlMAKES  OV  COUBT  —  RSOBIVIKO 

Stoles  Pbofbrtt. 

1.  A  remark  made  by  the  conrt  concerning 
a  statement  made  by  one  of  the  witnesses, 
which,  thongh  open  to  criticism,  is  not  deemed 
to  have  affected  the  result,  will  not  require  a 
reversal  of  the  jndgment. 

2.  The  testimony  examined,  and  held  to  be 
sufficient  to  sustain  the  conviction. 

(Syliabaa  by  the  Court) 

Appeal  from  district  court,  Norton  county; 
G.  Webb  Bertram,  Judge. 

O.  J.  Burwell  was  convicted  of  unlawfully 
receiving  stolen  property,  and  appeals.  Af- 
firmed. 

John  R.  Hamilton,  for  appellant  John  T. 
Little,  Atty.  Gen.,  and  C.  D.  Jones,  for  the 
State. 

JOHNSTON,  J.  O.  J.  Burwell  was  con- 
victed of  unlawfully  and  feloniously  receiv- 
ing an  iron  safe,  of  the  value  of  ^50,  and  na- 
tional bank  notes,  treasury  notes,  and  gold 
and  silver  certificates  of  the  amount  of  $2,- 
600,  which  had  been  stolen  from  the  Pacific 
Express  CompanCy  in  the  town  of  Lenora. 
The  punishment  adjudged  was  Imprisonment 
at  hard  labor  in  the  state  penitentiary  for  a 
term  of  five  years.  A  remark  made  by  the 
court  during  the  progress  of  the  trial  is  the 
principal  ground  assigned  for  reversal.  Wil- 
liam Bnrwell,  a  son  of  the  appellant,  who 
was  implicated  in  the  larceny  of  the  proper- 
ty, and  had  been  convicted,  was  a  witness  In 
his  father's  behalf.  The  substance  of  his  tes- 
timony was  that  the  theft  was  committed  by 
Charles  O'Connor,  Jim  Burwell,  and  himself, 
and  during  the  giving  of  a  story  related  sev- 
eral schemes  and  adventures  of  an  unusual 
character  in  which  he  had  participated,  in- 
cluding the  breaking  of  Jails,  the  burglarizing 
of  depots,  and  the  phin  to  rob  a  gold  mine  in 
the  west,  much  of  which  was  entirely  In- 
competent.  In  response  to  an  objection  made 


to  an  inquiry  the  court  remarked:  "It  seems 
to  me  that  the  state  could  Just  let  tbis  wit- 
ness go  right  along  with  his  romance."  A 
remark  of  this  kind,  whether  jocularly  made 
or  not,  was  very  objectionable,  and.  nnda 
some  circumstances,  might  afford  snfficieiit 
ground  to  set  tuslde  a  conviction.  The  testi- 
mony preceding  the  remark  related  almost 
entbrely  to  the  commission  of  the  larceny,  of 
which  there  is  no  dispute,  and  in  which  it  is 
not  charged  that  the  defendant  took  part 
The  stealing  of  the  safe  and  the  money  is 
conceded,  and  the  only  important  qnestjon 
in  this  case  was  whether  the  defendant  bad 
imlawfully  received  the  stolen  property.  As 
the  statements  of  the  witness  related  to  that 
which  was  conceded,  we  are  inclined  to  the 
opinion  that  the  remark  did  not  affect  the 
result  The  court  charged  the  jury  that  th^ 
were  the  exclusive  Judges  of  the  tectlmony 
and  of  the  credibility  of  the  witnesses,  so 
that  in  the  end  the  weight  and  character  of 
the  evidence  given  by  William  Burwell  were 
submitted  to  the  determination  of  the  joiy. 
The  proof  of  the  charge  made  against  the 
defendant  was  strong,  and  amply  sufficient 
to  sustain  the  verdict  that  was  rendered.  In 
view  of  all  the  circumstances,  we  think  the 
remark  of  the  court  Is  not  a  solBclent  ground 
to  overthrow  the  verdict  The  judgment  of 
the  district  court  will  be  affirmed.  All  the 
justices  concurring. 


ATCHISON.   T.   ft  a   F.   R.   CO.    et  aL   t. 
ARNOLD  et  al. 

(Supreme  Conrt  of  Kansas.    Feb.  9,  1894.^ 

COKSTRUCTION     OV    RaIIJIOAD  —  OBSTRrCTIOS  0» 

Street— LiABiLiTT  to  Abdttbbs. 
Plaintiffs  owned  lots  fronting  on  W. 
avenne  150  feet  from  F.  street.  Defendants 
lawfully  constructed  their  railroad  along  F. 
street,  crossing  W.  avenue.  Under  direction  of 
the  city  authorities  defendants  graded  W. 
avenue  in  front  of  plaintiff's  premises,  as  di- 
rected by  the  dty  engineer.  Had,  that  defend- 
ants arc  not  liable  to  plaintiffs  for  injuries  to 
their  property,  caused  by  sndi  gradiag. 
(Syllable  by  the  Court) 

Error  from  district  court,  Sumner  county; 
James  A  Ray,  Judge. 

Action  by  W.  M.  Arnold  and  S.  M.  Arnold 
against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  and  the  Southern  Kansas 
Railway  Company  to  recover  damages  result- 
ing from  obstructing  a  street  There  was 
judgment  for  plaintlfts,  and  defendants  bring 
error.     Reversed. 

A  A  Hurd,  Robert  Dnnl^ip,  and  O.  J.  Wo  d. 

for  plaintiffs  In  aror.  Elliott  A  Woods,  John 
A.  Murray,  and  Frank  H.  Foster,  for  defend- 
ants in  error. 

ALLEN,  J.  The  plaintiffs  were  the  owners 
of  four  lots,  having  a  firontage  of  26  feet  each, 
on  Washington  avenue,  in  the  city  of  Wel- 
lington. The  south  line  of  such  lots  was  150 
feet  north  of  First  street, /there  beli»  six  lots 
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Id  tbe  block  between  pLiintlffB'  lots  and  First 
street  In  the  year  1887  the  defendant  rail- 
road companies  consti-ucted  railroad  trades  in 
Plrst  street  This  action  was  brought  by  the 
pLiintlffs,  who  alleged  in  their  petition  that 
he  defendants  wrongfully  entered  upon  First 
street  and  upon  the  alley  In  the  rear  of  their 
.ots  at  its  intersection  with  First  street,  and 
Uong  the  south  side  of  tbe  block,  and  made 
arge  embankments  and  deep  excavations,  and 
■I instructed  thereon  their  railroad  tracks, 
iwitches,  and  yards,  and  thereby  completely 
>l)sti-ucted  plaintiffEr'  access  to  theh:  premises 
broiigh  the  alley  from  the  south;  and  that 
;:ii(l  defendants  also  entered  upon  Washing- 
on  avenue  In  front  of  their  property,  and  for 
1  long  distance  north  and  south  of  the  same, 
ind  made  an  excavation  thereon,  changing 
be  established  grade  of  said  Washington 
i  venue,  rendering  Ingress  to  and  egress  from 
he  same  very  difficult,  and  almost  Impossi- 
>le;  and  the  plalntifTs  claim  $2,000  damages 
>j  reason  of  closing  up  tbe  aUey  and  the  ex- 
arntion  in  TCashlngton  arenne<  Tbe  case 
i-as  tried  with  a  Jury,  which  rendered  a  gen- 
ral  verdict  In  favor  of  the  plaintiffs  for  $700, 
ud  also  returned  anffwers  to  special  ques- 
ions  submitted  to  them. 
Tbe  railroad  was  not  constructed  in  front 
t  iil.aintifTs'  premises,  but  was  constructed 
long  First  street,  crossing  Washington  ave- 
;ie  at  Us  Intersection  therewith.  It  appears 
lat  about  the  time  of  the  construction  of  the 
lilroad  Washington  avenue  was  graded  by 
je  employes  of  the  railroad  company.  Such 
:'nding,  however,  was  not  done  as  a  neccs- 
try  incident  to  the  construction  of  the  plaln- 
tts'  line  of  road,  but  was  for  the  piu-pose 
*  grading  Washington  avenue  as  a  street 
luong  other  special  questions  and  answers 
•e  tbe  following:  "(7)  Was  not  the  excava- 
:>n  in  front  of  plaintiffs'  property  on  Wash- 
i:ton  avenue  made  as  requested  and  dlrect- 

I  by  the  city  authwltles  of  tbe  city  of  Wel- 
liiton,  Kansas?  A.  Yea."  "(19)  Were  not 
1-  Ri'ade  stakes  for  this  excavation  set  by 
<»  city  engineer,  OrvUle  Smith,  of  tbe  dty 

YS'elUngton,  Sumner  county,  Kansas,  and 
ns  not  said  grade  or  excavation  made  ac- 
rding  to  suAh  grade  stakes?   A.  Tes."    "(22) 

not  defendant's  railroad  on  First  street 
ii.'itructed  in  a  good  and  workmanlike  man- 
r?  A.  Yes.  (23)  Did  not  defendant  re- 
i  ve  permission  and  authority  from  the  city 
tliorities  of  the  city  of  Wellington,  Kansas, 
Ku  upon  First  street,  and  build  and  con- 
•nct  its  railroad  thereon?  A.  Yes." 
I'lie  Jury  were  In&rtructed,  among  other 
in;rs:  .  "You  are  further  Instructed  that  If 

II  find  from  the  evidence  that  the  defend- 
ts   did  construct  their  railroad  in  and  up- 
First  street,  and  across  Washington  ave- 

e,  :ind  thereby  made  It  necessary  to  grade 
v\-ii  Washington  avenue  In  front  of  plain- 
's' property,  and  that  such  grading  was 
De  to  the  injury  of  the  plaintiffs'  access  to 
'J  from  their  property,  to  their  damage,  this 
I  n  element  of  damage  which  may  be  consid- 


ered, and  this,  too,  without  regard  to  wheth- 
er the  dty  authorities  had  such  grade  made." 
This  instruction  was  erroneous.  Tbe  railroad 
companies  were  not  liable  for  grading  Wash- 
ington avenue  as  a  street  under  the  direction 
of,  and  In  the  manner  required  by,  the  city 
authorities  of  Wellington.  The  city  authori- 
ties had  tbe  right  to  establish  tbe  grade  of 
the  street,  and  tbe  railroad  companies  would 
incur  no  greater  liability  for  performing  tbe 
work  of  grading  it  than  a  private  citizen. 
Methodist  Episcopal  Church  v.  Wyando:(e,  31 
Kan.  721,  3  Pac.  527.  Under  the  findings 
of  the  Jury  no  damages  could  be  allowed  for 
the  grading  of  Washington  avenue.  If  this 
were  the  only  claim  in  tie  case,  we  might 
direct  Judgment  to  be  entered  on  the  findings, 
but  damages  were  also  claimed  for  obstruct- 
ing tbe  alley  in  tbe  rear  of  the  lot  It  is 
claimed  by  counsel  for  the  defendants  In  er- 
ror that  as  to  the  alley  this  case  comes  with- 
in the  rule  laid  down  in  Railway  Co.  v.  Our- 
tan,  33  Pac.  297.  On  tbe  other  aide,  it  is 
contended  that  the  south  end  of  the  alley  was 
already  blocked  and  completely  obstructed  by 
an  old  Soathern  Kansas  Railroad  track,  which 
crossed  the  alley  aboiit  15  feet  from  the 
southeast  corner  of  tbe  plaintiffs'  lot  The 
findings  of  the  Jury  on  this  point  are  favor- 
able to  the  plaintiffs,  and,  while  one  of  tbe 
plaintiffs  testified  that  the  alley  was  obstruct- 
ed by  the  old  Southern  Kansas  track  at  tbe 
time  plaintiffs  bought  the  lot,  and  that  they 
had  never  entered  the  alley  from  the  south, 
there  seems  to  be  a  little  testimony  in  the 
record  tending  to  support  the  findings  of  the 
Jury  on  that  question.  We  therefore  are  not 
at  liberty  to  direct  Judgment  for  the  defend- 
ants. Tbe  Judgment  Is  reversed,  and  a  new 
trial  ordered.     All  the  Justices  concurring. 


CHICAGO  LUMBER  CO.  v.  ALX,EN  et  al. 

(Supreme  Court  of  Kansas.    Feb.  9,  1894.) 

HEcnAKic'8  Lien— Whrs  Allowed — Trial— In- 
CONSISTBXT  Findings. 

1.  Under  the  mechanic's  Hen  law  aa  It  ex- 
i8te<1  in  1888,  if  the  consideration  agreed  to  be 
paid  by  the  owner  of  land  to  a  contractor  for 
tlie  ronstruction  of  a  building  on  such  land  is 
insufficient  to  pay  for  all  the  labor  and  material 
expended  thereon,  any  subcontractor  who  has 
obtained  a  legal  lien  against  the  property  is 
entitled  to  a  pro  rata  share  of  the  contract 
price,  which  lien  may  be  enforced  against  the 
owner's  property,  althongh  the  owner  may  have 
paid  the  full  amount  of  the  contract  price  to 
the  contractor  or  to  a  part  of  the  subcontract- 
ors. 

2.  Where  some  of  the  material  findings  of 
the  conrt  are  inconsistent  with  each  other, 
and  not  in  harmony  with  the  testimony,  and  it 
is  manifest  that  the  case  was  tried  upon  an  in- 
correct theory,  the  findings  and  judgment  will 
be  set  aside,  and  a  new  mal  granted. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Norton  county; 
G.  Webb  Bertram.  Judge. 

Action  by  tbe  Chicago  Lumber  Company 
against  K.  G.  Allen  and  others  for  the  price  of 
goods  sold  and  to  enforce  mechanlc'i 
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There  was  judgment   for  defendants,   and 
plaintiff  bringa  error.    Berersed. 

W.  W.  &  W.  F.  Gnihrie,  for  plaintiff  In 
error.  L.  H.  Wildtf,  for  defendants  In  er- 
rcM:. 

JOHNSTON,  J.  This  was  an  action  by  the 
Chicago  Lomber  Company  to  recover  9251 
-for  building  material  furnished  to  h.  C- Faulk- 
ner, a  contractor,  with  which  to  build  a  house 
on  the  premises  of  Mrs.  E.  G.  Allen  under  a 
contract  made  with  her  husband,  and  to  de- 
clare the  amount  of  recovery  a  lien  on 
the  premises  whereon  the  house  was  built. 
Faulkuer  entored  into  a  contract  with  the 
Aliens  to  build  a  house  in  the  spring  of  1888, 
and  under  the  first  arrangement  he  was  to 
receive  as  consideration  the  sum  of  $223  in 
money,  and  an  Interest  In  80  acres  of  land,  of 
the  estimated  value  of  $25a  It  was  claimed, 
and  testimony  was  offered  to  show,  that  sub- 
sequently  the  contract  was  changed,  by 
which  the  whole  amount  was  to  be  paid  in 
cash,  but  B.  G.  Allen  denied  that  such  a 
change  was  made.  Faulkner  entered  upon 
the  work  of  building  the  house,  and  carried 
it  on  almost  to  completion,  when  It  is  claimed 
that  Allen,  on  account  of  sickness  in  his  fam- 
ily, would  not  permit  him  to  complete  the 
work.  Faulkner  bad  purchased  considerable 
material  for  the  building,  and  employed  la- 
bor»s  to  assist  him  in  its  erection.  Allen 
paid  the  contriictor  and  the  laborers  who  as- 
sisted him,  and  also  for  some  material,  the 
total  sum  of  $250,  but  no  port  of  the  lumber 
bill  of  the  plaintiff  was  paid.  There  was  no 
eonveyance  of  the  land  to  Faulkner,  nor  any 
transfer  of  the  interest  In  the  same,  which 
was  said  to  have  formed  a  part  of  the  consid- 
eration of  the  o(Mitract;  nor  was  any  further 
payment  made  by  Allen.  The  cost  of  fully 
completing  the  building  was  estimated  at 
|20.  After  the  abandonment  of  the  work 
under  the  contract,  and  within  the  statutory 
time,  the  plaintiff  filed  its  claim  for  a  lieu. 
There  was  some  CMitrovosy  at  the  trial  as 
to  the  alteration  of  the  contract  with  Faulk- 
ner, and  as  to  the  cause  of  delay  In  completing 
the  building,  but  there  was  no  dispute  as  to 
the  amount  of  the  plaintiff's  bill,  nor  that 
the  matolal  sold  was  purchased  for  use  in 
the  construction  of  the  building.  If  there 
was  an  abandonment  of  the  work,  as  the  pre- 
ponderance of  the  testimony  seems  to  show, 
plaintiff  had  a  right  to  treat  the  building  as 
completed;  in  which  event  Its  claim  of  lien 
was  filed  in  time,  acd  should  be  upheld. 
Shaw  V.  Stewart,  43  Kan.  572,  23  Pac.  616; 
Great  Spirit  Springs  Co.  v.  Chicago  Lumber 
Co.,  47  Kan.  672,  28  Pac  714.  While  the 
lien  of  any  subcontractor  is  in  Bubordinntlon 
to  the  contract  between  the  contractor  and 
the  owner,  each  of  the  subcontractors  Is  enti- 
tled to  be  subrogated  pro  tanto  to  Uie  rights 
of  the  contractor  under  that  couti-act  If  the 
agreed  consideration  for  the  coustnictlon  of 
the  building  Is  InsufQcIent  in  amount  to  pay 
all  the  labor  and  material  expended  ther«on, 


then  those  who  obtained  legal  Uew  iis  ^^ 
latoor  and  material  are  entitled  to  be  psid ;? 
rata  from  the  common  fond.    Under  tte  '^- 
In  existence  at  the  time  the  cootnc:  t; 
made  the  owner  could  not  be  compdlei* 
pay  anything  to  any  peraon  until  the  oi  -. 
the  time  within  which  liens  misht  be ::.. 
when  he  could  know  precisely  to  wbci  .• 
was  liable,  and  the  amount  doe  eacb  'c  ■ 
ant    "If  the  contract  price  will  pay  l-  - 
claims,  he  should  pay  all;   but  if  it  vl  ~ 
pay  all,  as  in  this  case,  then  he  most ;..  '^• 
various  claimants  in  proportion  to  tbe.L  _ 
due  to  each  respectively."    Cloueh  t.  '. 
Donald.  18  Kan.  114    It  appears  lit:  :■ 
owner  paid  some  of  the   Uenholden  ... 
claims  in  full,  and  also  paid  a  portion  of  ':• 
I  fund  to  the  contractor.    Tliese  pajiaeBts  ^^r- 
made  at  his  p^il.  and  will  not  niast  z 
owner  from  a  pro  rata  distribution  <^  '-• 
fund  among  all  legal  claimants.   It  tk   ■ 
tract  price  was  to  be  paid  in  casb.  k  l- 
culty  will  arise  in  the  distribution;  iLl  : 
the  other  hand,  if  it  consists  in  part  o^:^:: 
terest  in  real  estate.  It  will  be  neces^s" 
provide  for  a  sale  of  the  same,  and  u 
vert  it  into  money,  before  it  can  be '  - 
mined  what  Is  the  amount  of  the  tvid- 
the  share  of  the  same  to  which  each  i-  ■■ 
titled.    In  the  case  at  bar  the  court  tk  ■ 
the  singular  conclusion  that  the  plaint.'  *■■ 
entitled    to    recover    a    personal  itcci'- 
agalnst  the  owner  and  ber  husbaod  1: ' 
sum  of  $35,  but  that  It  was  not  eiititl<^. ' 
lien  against  their  property.    In  no  era: '  ■ 
the  plaintiff  entitled  to  recover  a  pe.-'-- 
Judgment  against  the  Aliens.    It  was  a'. 
to  a  personal  judgment  against  the  c:: 
tor   for  the  amount   of    the   tmUT\i'.  ■ 
nished   to    him,    but   if   It    was  tat:-: 
any  relief  against  the  Aliens  It  was  ar- 
te  a  lien   against   their    prxverty  for 
material  sold  toe  the  purpose  of  1^.' 
Ing  the  same.    It  is  difficult  to  dtK- 
what  view  the  court  took  of  the  case,  te'  ^ 
findings  are  clearly  Inconsistent  vltk  ■ 
other,  and  not  In  harmony   with  tb»  >- 
mony  found  in  the  record.    It  Is  s.~  - 
that  it  was  tried  upon  an  Incorrect  t^- 
and  in  view  of  this  fact  and  the  bsc.-v 
encf  of  the  findings  the  x-nlins  of  tb»  citf 
cannot  be  sustained.    The  Judgment  v.^  * 
reversed,  and  cause  remanded  for  u^ 
triaL    All  the  justices  concorrlne. 


FRBY  V.  BUTLBR  ct  iL 

(Sniveme  Court  of  Kansas.     Feb.  9.  '^■ 

EXEMPTIOXS — Wa.itkm. 

Unless  a  dobtor  has,  by  express  .--' 
tion  or  nuequivocal  act,  relintiaisoed  - 
to    claim    an    exemption    of    personal    " 
Beized  upon  execution,  he  may  make  :S 
at  any  time  before  the  day   of  sale:  i; 
fact  that  a  debtor  who  was  entitled  '• 
two  horses  only  claimed  one  of  thorn  at  -     j 
of  levy,  and  informed  the  oflic«-r  that  ^     ' 
not  cliaim  another  "at,  the  present  C£c 
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xot  coMtitote  a  waiver,  nor  preclude  him  from 
claiming  another  at  any  time  prior  to  tlie  sale. 
(Syllabus  by  the  Court.) 

Brror  from  district  court,  Nwton  county; 
LK>ui8  K.  Pratt.  Judge. 

.Action  by  George  W.  Prey  against  Amon 
Butler  and  George  N.  Kingsbury.  There  was 
i  u<3gment  for  defendants,  and  plaintiff  brings 
ei-rw.    Reversed. 

■    Hi.  H.  Wilder,  for  plaintiff  in  error.    L.  H. 
Xtiompsoa,  for  defendants  in  error. 

JOHNSTON,  J.   This  Is  a  controversy  over 
n.   claim  of  exemption  made  by  an  execution 
delator.      A    judgment    had    been    obtained 
aKaJnst  George  W.  Frey,  upon  which  an  ex- 
eoutlon  had  been  issued  and  placed  in  the 
hnjids  of  George   N.   Kingsbury,  as  imder 
sberlff,  and  which  he  proposed  to  levy  on 
Boxne  horses  and  otlier  property  owned  by 
F'rey.    Upon  learning  this,  Frey  proposed  to 
bring  in  his  horses,  and  thus  save  trouble  and 
expense,  which  he  did.   Tlie  officer  proposed 
tbat  Frey  should  claim  bis  exemption,  when 
Frey  responded  that  be  bad  retained  one 
borse  as  exempt,  and  tbat  he  would   not 
make  any  claim  at  tbat  time.    The  reason 
^ven  was  tbat  the  horses  had  been  mort- 
Kased  by  iiim  to  one  Heaton,  and  that  Hea- 
ton  had  stated  that  he  would  replevy  the 
borses,  and  give  him  one  of  them.    The  offi- 
cer took  possession  of  the  remaining  animals, 
but  within  a  week,  and  before  the  proposed 
sale,  Frey  formally  demanded  the  mare  in 
controversy  as  exempt,  but  the  officer  re- 
fused to  snrr^ider  her.   The  clnim  of  the 
officer  then,  and  the  contention  of  the  defend- 
ants in  error  now,  is  that  Frey  had  waived 
his  right  to  dalm  exemption  by  the  volun- 
tary surrender  and  turning  over  of  the  mare 
to  the  officer.   It  is  conceded  that  Frey  was 
the  head  of  a  family,  and  entitled  to  claim 
an  exemption  of  a  span  of  horses,  and  it  ap- 
pears to  be  conceded  that  the  demand  for  the 
aninriMl  in  Controversy  was  legally  made,  U 
the  right  to  claim  it  had  not  already  been 
forfeited   and   lost    A   liberal   view   of   the 
rights  of  a  debtor  in  claiming  exemptions  has 
been  taken  in  this  state,  and  accordingly  it 
has  been  held  that  a  selection  or  claim  at 
the  time  the  levy  was  made  was  not  essen- 
tial, but  that  It  might  be  made  at  any  time 
before  the  day  of  sale.    It  has 'been  recogniz- 
ed that  It  was  possible  for  the  debtor  to 
waive  the  right;    but  his  mere  silence  or 
failure  to  assert  the  right  at  the  time  of 
levy  will  not  ordinarily  constitute  a  waiver. 
Unless  the  debtor  has,  by  express  declaration 
or  unequivocal  acts,  waived  the  privilege,  be 
may  exercise  It  at  any  time  prior  to  sale. 
Rice  V.  Nolan,  38  Kan.  28,  5  Pac.  437;  Gard- 
ner V.  King,  87  Kan.  671,  15  Pac.  920.    In 
this  instance,  while  the  debtor  declined,  at 
the  time  of  levy,  to  make  a  selection,  bis 
language  Implied  that  he  might  make  it  at 
a  later  time.    The  officer  states  that,  when  he 
told  Frey  that  he  was  entitled  to  two  horses, 


he  replied  tbat  one  was  all  he  would  take 
"at  the  present  time."  The  clear  Implication 
of  bis  language  was  that,  If  the  m<xtgagee 
did  not  take  the  animals  and  protect  bis 
rights,  he  would  hims^  make  the  claim  be- 
fwe  fba  sale,  and  within  the  time  allowed 
by  law.  It  cannot  be  said  that  there  was 
any  express  declaration  or  unequivocal  act 
of  relinquishment  of  the  privilege  which  the 
statute  affords  him,  and  therefore  we  think 
the  claim  was  made  in  time,  and  that  the 
offic»  should  have  surrendered  the  animal 
claimed  to  the  debtor.  This  conclusion  com- 
pels IV  reversal  of  the  Judgment  of  the  dis- 
trict court    AU  the  Justices  concmrring. 


UMBOCKER  V.  HI6INB0THAM. 

(Supreme  Court  of  Kansas.    Feb.  9,  IS94.) 

ASSIQNMSNT  roR  BENEFIT  Of  CkBOITORS— KlGBTS 

or  Crkditobs. 
A  creditor  may  maintain  an  action  upon 
the  original  claim  against  an  assignor  Trbo  has 
made  an  assignment  for  the  benefit  of  creditors, 
which  is  still  open,  and  recover  a  personal  judg- 
ment against  him  for  the  amount  due,  notwith- 
standing such  creditor  has  preseated,  and  had 
allowed  in  full,  a  claim  against  the  estate,  up- 
on which  no  payment  has  been  made. 
(Syllabus  t^  the  Court) 

Error  from  district  court  Riley  county; 
R.  B.  Spllman,  Judge. 

Action  by  J.  N.  Umbocker  against  William 
P.  Htglnbotham.  Defendant  had  Judgment, 
and  plaintiff  brings  error.    Reversed. 

The  other  facts  fully  appear  in  the  toUovr- 
Ing  statemwit  by  JOHNSTON,  J.: 

Action  brought  by  J.  N.  Llmbocker  against 
William  P.  Higinbotlunm  to  recover  $1,078.20, 
which  had  been  deposited  with  Higin^tlhim 
as  a  private  banker.  There  was  a  trial  with- 
out a  Jury,  and  the  following  findings  of  fact 
and  of  law  were  made  by  the  court: 

"Findings  of  Fact:  (1)  Tbat  prior  to  tiie 
Slat  day  of  December,  1888,  defendant  Wil- 
liam P.  Hlginbotham,  had  been  engaged  in 
business  as  a  private  banker  at  Manhattan, 
Riley  county,  Kansas;  (2)  on  the  81st  day  of 
December,  188S,  defendant  was  IndebTed  to 
the  plaintiff,  as  a  depositor  in  his  bank,  tat 
the  sum  of  one  thousand  and  seventy-eight 
dollars  and  twenty  cents,  ($1,078.20,)  for  bal- 
ance on  open  deposit  account;  (3)  that  on  th6 
8l8t  day  of  December,  1SS8,  defendant  made 
an  assignment  for  the  benefit  of  bis  creditors; 
(4)  that  on  the  2d  day  of  January,  1889,  the 
clerk  of  the  district  court  of  Riley  county 
sent  notices  to  the  creditors  of  the  defendant, 
and,  among  others,  to  the  plaintiff,  who  re- 
ceived the  same,  to  the  effect  that  a  meeting 
of  the  creditors  would  be  held  at  his  office  on 
the  28th  day  of  January,  1888,  for  the  pur- 
pose of  electing  a  permanent  assignee  of  said 
William  P.  Higlnbotham;  (5)  tbat  on  the 
28tb  day  of  January,  1889,  at  the  meeting  of 
the  creditors  of  said  defendant  called  by  said 
notice,  OrvlUe  Himtress  was  dected  per- 
nument  assignee  of  said  dcfeodant^uid  tbat, 
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said  plaintiff  was  present  at  said  meeting, 
and  participated  In  said  election;  (6)  that 
said  Hunti-ess,  as  permanent  assignee  of  said 
William  P.  HiginlK>tham,  gave  public  notice, 
as  required  by  law,  that  on  the  16th,  17th, 
and  ISth  days  of  June,  1889,  at  the  office  of 
the  Blue  Valley  Bank  in  Manhattan,  the 
county  seat  of  Eiley  county,  he  would  pro- 
coed  to  adjust  and  allow  demands  against 
the  estate  and  effects  of  said  William  P.  Hig- 
inbotliam,  and  also  notified  this  plaintiff  by 
letter  of  the  time  and  place  of  such  allow- 
ance of  demands,  more  than  three  months 
before  the  time  fixed  therefor;  (7)  that  on 
the  18th  day  of  June,  1889,  this  plaintiff  ap- 
peared before  said  Huntress,  as  assignee  of 
said  William  P.  Higinbotham,  at  the  place 
named  in  said  notice,  and  there  presented  a 
claim  against  the  estate  of  said  William  P. 
Higinbotham  for  the  sum  of  |1,0T8.20,  and 
asked  that  the  same  be  allowed  in  full,  with 
Interest  thereon  up  to  the  date  of  allowance, 
amounting  to  $1,113.40,  as  a  demand  against 
the  estate  and  effects  of  said  William  P. 
Higinbotham,  and  that  such  dalm  so  present- 
ed and  allowed  was  the  same  claim  and  debt 
for  which  the  plaintiff  seeks  to  recover  a 
judgment  in  this  action;  (8)  that  no  appeal 
was  taken  from  the  decision  of  said  Hunt- 
ress, as  assignee,  allowing  said  claim  of 
plaintiff. 

"Conclusions  of  Law:  (1)  That  plaintiff  Is 
not  entitled  to  recover  in  this  action  upon 
the  claim  sued  on;  (2)  that  defendant  is  en- 
titled to  recover  his  costs." 

Upon  these  findings,  Judgment  was  given 
in  favor  of  the  defendant  The  plaintiff 
brings  the  case  to  this  court  for  review. 

H.  G.  &  F.  L.  Isish  and  O.  C.  Clemens,  for 
plaintiff  in  error.  John  E.  Hessin,  for  de- 
fendant in  enoe. 

JOHNSTON,  J.,  (after  stating  the  facts.) 
A.n  assignment  for  the  benefit  of  creditors 
having  been  made,  which  is  still  open,  can  a 
creditor  who  has  presented,  and  had  allowed 
in  full,  a  claim  against  the  estate,  which  has 
not  been  paid,  maintain  an  action  upon  the 
original  claim  against  the  assignor?  No  pro- 
vision of  the  statute  relating  to  assignments, 
which  would  preclude  or  suspend  the  right 
of  a  creditor  to  recover  a  personal  Judgment 
against  the  assignor,  has  been  brought  to  our 
attention,  and  we  find  nothing  in  the  nature 
and  effect  of  such  proceedings  which  would 
sustain  such  a  claim.  The  act  of  assignment 
does  not  pay  the  debts,  nor  discharge  the  as- 
signor from  liability  for  their  payment.  The 
assignment  proceeding  is  in  the  nature  of  a 
proceeding  in  rem,  and  all  who  desire  to 
share  in  the  assigned  assets  must  conform  to 
the  procedure  prescribed  by  the  statute.  The 
adjudication  of  the  assignee  is  binding  upon 
the  interests  of  every  person  whomsoever  in 
the  res  or  property  brought  within  his  Juris- 
diction; but  this  adjudication  is  not  personal- 
ly binding  on  the  assignor,  like  a  Judgment 


in  personam,  and  Is  T>ot  enforceable  by  gcD- 
eral  process.  Our  s>ututc,  unlike  those  of 
some  other  states,  does  not  provide  that  the 
assignment  of  property,  and  the  distribittics 
of  the  proceeds  among  the  creditors,  shall 
operate  as  a  discharge  of  the  assignw  from 
further  liability.  The  debts  are  only  dis- 
charged to  the  extent  that  the  funds  de- 
rived from  the  estate  are  distributed  pn 
rata  among  the  creditors.  If  be  subsequent- 
ly acquires  other  property,  or  if  he  possess 
property  which  has  not  been  assigned,  no 
good  reason  is  seen  why  a  creditor  may  not 
pursue  the  wdinary  remedies  in  obtainic; 
satisfaction  from  such  property  tor  the  un- 
paid debts.  Under  our  statutes,  a  debtor 
may  even  make  a  partial  assignment  of  proE^ 
erty,  provided  all  creditors  may  uncondition- 
ally participate  in  that  which  Is  assigned, 
and  that  the  property  not  assigned  is  open 
and  available  to  the  remedies  of  all  creditors. 
McFarland  v.  Bate,  45  Kan.  1,  25  Pac  23S. 
Can  it  be  that  the  proving  of  a  claim  agalns: 
such  an  estate  will  preclude  the  creditor  fron 
pursuing  the  M-dinary  remedies,  and  fioni 
obtaining  a  Judgment  in  personam  which 
may  be  a  lien  upon,  or  may  be  enforced  03 
general  process  against,  property  not  asslgc- 
ed?  The  case  of  State  v.  Kansas  Ina.  Co, 
32  Kan.  655,  5  Pac.  190.  is  strongly  rdieJ 
upon  to  sustain  the  contention  that  the  al- 
lowance by  the  assignee  was  a  Judgmeot  is 
which  was  merged  the  original  claim.  The 
decision,  however,  will  not  sustain  that  con- 
tention. There,  the  Insurance  company  bad 
made  a  general  assignment  for  tbe  benefit  of 
creditors.  A  creditor  presented  his  claim,  but 
it  was  disallowed  by  the  assignee.  A  judg- 
ment was  obtained  upon  the  original  dnim 
In  another  state,  and  subseqn«itly  the  crfd- 
ItM"  attempted  to  have  that  Judgment  paid 
out  of  the  trust  estate,  which  had  then 
passed  into  the  bands  of  a  receiver.  It  was 
held  that  the  adjudication  by  the  assignee, 
from  which  no  appeal  had  been  taken,  was 
final,  and  that  the  creditor  was  not  entitled 
to  share  in  the  distribution  of  the  assets  of 
the  estate.  Such  an  adjudication  Is  final,  » 
far  as  the  assignment  proceedingrs  are  con- 
cerned, and  concludes  all  as  to  the  distribu- 
tion of  the  estate.  The  effort  of  the  cred- 
itor to  receive  bis  pro  rata  share  of  an  estate 
assigned  for  the  benefit  of  all  should  not  pre- 
clude him  from  converting  his  claim  into  a 
Judgment  against  the  assignor,  which  might 
at  once  become  a  lien  against  the  unnssigned 
estate,  or  enforceable  by  execution  against 
it  The  allowance  by  the  assignee  cannot  be 
so  used,  and  Is  of  no  avail  to  him,  outside  of 
the  assignment  proceedings.  Section  21  of 
the  assignment  act  provides  for  adjusting 
and  allowing  demands  against  the  estate, 
and  the  only  penalty  prescribed  for  &iIinK  to 
present  the  claim  of  a  debtor  to  the  assignee 
Is  that  he  shall  be  precluded  from  any  bet- 
eflt  of  the  estate.  Gen.  St  1889.  par.  SfS 
There  Is  no  attempt  to  bar  the  plaintiff  fron 
maintaining  an  action  f<v  the  recovery  of  a 
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personal  Judgment  against  the  debtor  upon 
tlie  original  claim,  nor  from  pursuing  the 
ordinary  remedies  afforded  by  the  law.  The 
sui>reme  court  of  Indiana,  in  a  similar  case, 
hold  that  an  assignment  of  all  the  property 
of  the  debtor  tor  the  benefit  of  all  his  cred- 
itors did  not  suspend  the  right  of  the  debtor 
to  hare  and  maintain  his  action  in  the  proper 
court  for  the  recovery  «)f  a  Judgment  against 
the  assignor,  either  landing  the  settlement 
of  the  trust  or  for  any  period  of  time.  Law- 
rence V.  McVeagh,  106  Ind.  210,  6  N.  E.  827. 
As  sustaining  the  view  herein  taKto,  we  cite, 
also,  Cackley  t.  Smith,  47  Kan.  642,  28  Pac. 
017;  Barker  v.  HnskeU,  9  Cush.  218;  San- 
born y.  Norton,  S9  Tex.  308;  Cobum  ▼.  Man- 
ufacturing Co.,  10  Gray,  243;  Johnson  ▼. 
Bleiichlng  Co.,  15  Oray,  216;  Newarlc  t.  Stout, 
r>2  N.  J.  I.AW.  35,  13  Atl.  043;  Nonanhun 
Worsted  Co.  y.  HoUiston  Mills.  149  Mass.  359, 
21  N.  E.  670;  Hammond  v.  Plnkham,  140 
Mass.  356,  21  N.  B.  871;  Ourandt  v.  Abend- 
roth,  97  N.  Y.  132;  Nelson  v.  Couch,  15  C.  B. 
(X.  S.)  90;  Toby  y.  Brown,  11  Ark.  808;  2 
Black,  Jndgm.  i  674.  We  conclude  that  the 
plaintiff  was  entitled  to  recover  a  personal 
Judgment  against  the  defendant  upon  the 
original  claim  for  any  amount  that  might  be 
due  thereon,  regardless  of  the  assignment 
proceedings.  If  payments  have  been  made 
upon  the  allowance  of  the  assignee,  they 
should  be  deducted  from  the  amount  of  re- 
fovery;  but  the  record  shows  that  no  dlvi- 
(lends  had  been  declared  or  paid  when  the 
action  was  brought  The  Judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  Judg- 
ment in  favor  of  the  plaintiff  for  the  unpaid 
portion  of  his  dalm.  All  the  Justices  con- 
curring. 


ST.  JOHN  Sc  MARSH  CO.  r.  CORNWALL 
(Supreme  Coart  of  Kansas.    Feb.  9,  1894.) 

AOTHORITY    or  AQKKT — RATIFICiLTION. 

1.  An  agent  of  a  nonresident  corporation, 
having:  general  charge  of  its  local  business  in 
n  Kansas  town,  has  no  implied  authority  to 
I'oilect  debts  dne  hia  principal  by  a  contract 
for  bis  own  pergonal  board;  and  a  person 
owiug  snob  principal  a  debt,  who  fumisbes  the 
a;;ent  boaTd  under  an  agreement  that  sncb 
n>;ent  shall  give  him  credit  for  the  amonnt 
tiiereof  on  the  principal's  debt,  does  lo  at  his 
i>n'n  risk. 

2.  Where,  under  such  a  contract,  the  agent 
fcivcs  the  debtor  credit  on  the  books  of  the  prin- 
cipal for  parts  of  his  board,  and  charges  such 
niuounts  against  himself,  and  deducts  me  same 
from  bis  salary,  and  these  credits  are  made 
known  to  the  principal,  who  makes  no  objec- 
tion thereto,  or  inquiry  concerning  the  same, 
these  facts  alone  do  not  amount  to  a  ratification 
of  the  agent's  unauthorized  contract  binding  the 
principal  for  the  amount  dne  from  the  agent  for 
board,  and  not  so  credited. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Stafford  county; 
Ansel  R.  Clark,  Judge. 

Action  by  the  St.  John  &  Marsh  Company 
against  John  Q.  Comwell  to  recover  on  ac- 
v.3.">r.no." — ,"0 


count  of  goods  sold  and  delivered.  Defend- 
ant bad  Judgment  for  costs,  and  plaintiff 
brings  error.    Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ALLEN,  J.: 

This  action  was  brought  by  the  plaintiff 
in  error  to  recover  the  sum  of  $115.66,  which 
it  claimed  was  due  it  as  a  balance  on  account 
for  lumber  and  building  materials  sold  to 
the  defendant  The  case  was  submitted  to 
the  trial  court  on  an  agreed  statement  of 
facts,  from  which  it  appears  that  the  plain- 
tiff is  a  corporation;  that  it  sold  to  the  de- 
fendant lumber  as  alleged  in  the  petition, 
and  that  the  plaintiff's  account  thereof  Is 
correct  but  that  the  defendant  claims  credit 
on  account  of  having  boarded  one  Catlin, 
who  was  the  agent  of  the  plaintiff,  in  diarge 
of  Its  lumber  yard  at  St  John.  So  much 
of  the  agreed  atatemrat  as  It  Is  necessary  to 
recite  is  as  follows:  "That  on  the  22d  day 
of  February,  1888,  John  E.  Catlin  and  de- 
fendant entered  into  the  following  parol 
agreement:  That  said  Catlin  should  board 
with  defendant,  and  credit  defendant  upon 
his  accoimt  with  plaintiff  for  lumber  and 
building  material,  then  charged  upon  plain- 
tifTs  books  of  account,  and  which  books  of 
account  were  In  the  hands  of  said  Catlin  for 
collection:  and  the  price  to  be  paid  for  said 
board  was  $5  per  week,  which  was  to  be 
credited  weekly  upon  said  account  That  de- 
fendant at  the  time  believed  that  Catlin  had. 
authority  to  make  such  contract,  and  bind 
the  plaintiff  thereby.  The  said  Catlin  com- 
menced boarding  with  the  defendant' on  the 
22d  day  of  February,  1888,  and  continued 
to  so  board  with  defendant  until  the  16th  day 
of  March,  1889,  the  same  being  51  weeks,  6 
days,  and  11  meals,  which,  at  $5  per  week, 
amounted  to  two  hundred  sixty-one  and 
85-100  ($261.85)  dollars.  That  on  the  2d  day 
of  April,  1888,  said  Catlin  credited  upon  said 
account  the  sum  of  $27.60.  That  on  the  2d 
day  of  June,  1888,  he  credited  upon  said  ac- 
count $43.60.  That  on  the  19th  day  of  March 
1889,  D.  F.  McOnnaugbey,  who  was  plain- 
tlff^s  agent  and  auditor  as  aforesaid,  cred- 
ited upon  said  account  of  defendant  with 
plaintiff  for  lumber,  etc.,  the  sum  of  $50  on  ac- 
count of  said  board  of  J.  E.  Catlin.  That  at 
the  time  McConnaugbey  made  this  $50  cred- 
it he  was  In  possession  of  and  had  full  knowl- 
edge of  all  facts  of  the  contract  of  J.  E. 
Catlin  and  the  defendant  for  board.  That 
McConnaugbey  knew,  soon  after  they  were 
made,  that  the  credits  of  April  2,  1888,  for 
$25.50,  and  June  2,  1888,  for  $43.50,  on  de- 
fendant's account  with  plaintiff,  were  made 
by  J.  E.  Catlin  on  account  of  bis  board  with 
defendant  That  McConnaugbey  knew  that 
J.  E.  Catlin  was  boarding  with  defendant  at 
all  times  when  he  (McConnaugbey)  was  here 
in  St.  John,  between  the  22d  day  of  Fel>- 
ruary,  1888,  and  the  IGth  day  of  March,  188a 
That  McConnaugbey,  nor  any  one  for  him, 
nor  the  plaintiff  herein,  made  any  mention  to 
the  defendant  of  the  credits  above,  to  wit. 
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I27JS0  and  $43.60,  made  on  the  defendant's 
account  by  J.  B.  Oatlin,  nor  made  any  inquiry 
of  defendant  why  such  credits  had  been 
made.  That  J.  B.  Catlln,  on  or  after  the  22d 
day  of  February,  1888,  ap'  to  and  on  the 
19th  day  of  March,  1880,  was  the  local  agent 
of  plaintiff,  resident  at  St.  John,  Kansas,  and 
managing  Its  yard  there,  with  full  authority 
from  plaintiff  to  sell  lumber  and  building 
material,  collect  accounts  due,  and  remit  pro- 
ceeds to  plaintiff,  talce  notes  and  security, 
Ule  mechanics'  Hens.  That  the  credits  men- 
tioned herein— $27.50,  |43.50,  and  $50— is  all 
that  def endanir  has  ever  received  credit  for 
from  plaintiff  on  his  said  account  for  Oat- 
lin's  board,  and  that  the  balance  is  due  and 
owing  defendant  from  said  Catlln,  tmless  the 
plaintiff  has  become  responsible  therefor  In 
law.  That  Oatlin  was  working  for  the  plain- 
tiff at  a  fixed  salary  of  $55  per  month,  whidi 
was  to  be  In  full;  and.  that  he  was  to  pay 
his  own  board  and  other  ordinary  expenses. 
That  plaintiff  was  not  responsible  In  any 
manner  for  the  board  of  said  Gaflln,  unless 
made  so  by  .Its  conduct  herein  set  forth.  That 
when  said  Catlln  gave  credit  to  the  defendant 
upon  plaintiff's  account  for  the  amoimt  of 
his  board  at  the  different  times  set  forth 
in  this  stipulation,  he  charged  himself  with 
the  amount  thus  given  credit  for  on  his 
salary  account  as  so  much  cash  received  by 
him  on  account,  and  applied  to  his  salary. 
That  when  the  sum  of  $50  credit  was  made 
by  McOonnaughey  on  account  of  defendant 
it  was  done  at  the  request  of  Catlln,  who 
then  and  there  caused  the  same  to  be  and 
it  was  charged  against  hia  salary  account  as 
so  much  cash  received  by  him,  and  he  ac- 
counted to  the  plaintiff  for  the  same  as  so 
much  cash,  and  paid  the  same  to  the  plain- 
tiff either  in  cash  or  by  a  credit  upon  his 
salary.  That  Fred  Smith  and  Bassett,  whose 
board  was  credited  upon  said  accoimt,  were 
in  the  employ  of  plaintiff,  and  that  by  agree- 
ment they  paid  to  the  plaintiff  the  said  sums 
for  which  the  defendant  was  given  credit  on 
account  of  their  board,  to  wit,  $6.75  and 
$8.75,  or  the  same  was  charged  to  their 
salary  account,  and  the  plaintiff  given  credit 
therefor.  That  H.  C.  Wood,  D.  P.  McOon- 
naughey, and  Charles  McAnaulty  were  par- 
ties employed  by  plaintiff  upon  a  salary.  In- 
cluding all  expenses,  traveling  and  otherwise, 
while  away  from  their  home  or  headquarters, 
which  were  at  Hutchinson,  Kansas.  That 
wliile  at  St  John  it  became  the  duty  of  plain- 
tiff to  pay  all  their  expenses,  and.  If  they 
paid  out  anything  in  cash,  that  the  plaintiff 
was  bound  to  refund  the  same  to  them.  That 
under  these  circnmstances  they  caused  the 
said  amount  of  their  respective  bills  to  be 
credited  upon  the  account  of  defendant,  and 
the  same  was  credited  by  the  plaintiff  to  ex- 
penses the  same  as  though  they  had  paid  out 
the  money  for  expenses,  and  had  collected 
the  money  from  the  defendant  That  the  de- 
fendant had  no  knowledge  of  the  facts  ab 
to  the  wxpcuses  of  Wood,  McConnaughey,  Mc- 


Anaulty, being  paid  by  plaintiff  as  part  of 
their  compensation.  It  is  agreed  further  that 
neither  the  plaintiff,  H.  G.  Wood,  nor  McCon- 
naughey knew  anything  about  the  contract 
between  Oatlin  and  the  defendant,  except 
such  knowledge  as  they  derived  trom  credit 
given  upon  the  books  as  herein  set  fortb,  un- 
til six  or  seven  days  before  the  credit  of  $50, 
of  March  10,  1888,  was  glvm  upon  plaintiff's 
books,  when  he  was  informed  of  such  contract 
by  defendant  That  Catlln  left  the  employ  ot 
plaintiff  about  March  19, 1888.  That  the  credit 
of  $50  was  glv«n  while  Catlln  was  In  the  em- 
ploy of  the  plaintiff.  That  If  under  the  law  as 
applied  to  the  facts  herein  defendant  Is  not  en- 
titled to  Itnve  tlie  balance  of  ttie  board  bill  of  J. 

E.  Catlln  credited  upcm  his  account  with 
plaintiff  for  lumber  and  bnUdbig  material, 
that  be  is  indebted  to  the  pUintiff  in  the 
sum  of  <me  hundred  Afteai  and  6G-100  dol- 
lars with  Interest  thereon  from  March  19, 
1889,  at  the  rate  of  7  per  cent  p«r  annum. 
That  Bassett  and  Fred  Smith  were  agents 
of  plaintiff  of  like  authority  with  Oathn." 
On  these  facts  the  court  rendered  Jadgment 
in  favor  of  the  defendant  for  costs. 

John   W.   Roberts,   for  plaintiff   In  oror. 

F.  M.  Cowgill,  for  defendant  in  error. 

ALLEN,  J.,  (after  stating  the  facts.)  The 
main  question  presented  for  our  con^dera- 
tlon  In  this  case  is  whether  the  agent  of  a 
foreign  corporation  having  general  charge 
of  a  limiber  yard  located  In  this  state,  witii 
authority  to  collect  accounts  due  It,  may,  br 
entering  into  a  contract  for  his  personal 
board  with  a  person  indebted  to  the  com- 
pany, bind  his  employer  to  the  extent  of  ii$ 
claim.  It  appears  that  Comwell  was  Indebt- 
ed to  the  plaintiff  at  the  time  CatUn  con- 
tracted for  his  board.  Catlln  agreed  that 
Comwell  should  have  credit  on  the  account 
with  the  amount  of  hia  board  at  the  rate  of 
$5  a  week.  It  appears  that  Catlln  was 
working  at  a  salary  of  $55  a  month,  which 
was  In  full  for  all  his  services.  The  plain- 
tiff was  under  no  obligation  to  board  him. 
or  pay  any  other  of  his  personal  expense:;. 
It  may  be  conceded  that  as  to  the  transac- 
tion of  plaintiff's  local  business  at  St  John, 
Oatlin  was  its  general  agent  The  qnestion 
then  arises  whether  it  will  be  preBomed 
that  Catlln  had  authority  to  bind  the  plain- 
tiff for  the  payment  of  his  personal  ex- 
penses. The  general  rule  is  that  the  prin- 
cipal is  bound  by  acts  within  the  apparent 
scope  of  the  agent's  authority,  irrespectivf' 
of  secret  instructions  or  private  agree-m&its 
Imown  only  to  the  principal  and  agent,  but 
is  the  power  to  bind  the  principal  for  the 
board  of  the  agent  within  the  agenfs  appar- 
ent authority?  Parties  dealing  with  him 
necessarily  know  that  board  is  furnished  for 
the  personal  benefit  of  the  agent  It  cannot 
l>e  said  that  employers  are  generally  respon- 
sible for  the  board  or  other  personal  ex- 
penses of  their  agents  or  employes.  To  car- 
ry such  presumption  to  ita^lpgical  end  woul^t 
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make  tbem  responsible  far  clothing,  boTue- 
bold  supplies,  and  otber  purely  personal  ex- 
penditures. We  think  no  sncb  autboritjr 
can  be  presumed,  and  that  when  a  party 
deals  with  an  agent  with  reference  to  board, 
clothing,  or  any  other  matter  which  the  par- 
ty must  know  Is  furnished  solely  for  the  per- 
sonal benefit  of  the  agent,  If  he  relies  on 
the  principal  for  payment,  he  does  so  at  his 
peril.  The  defendant  in  this  case  expected 
<^tlin  to  give  him  credit  on  the  plalntltTs 
books  for  the  amount  of  his  board,  and  to 
charge  himself  with  the  same  amount  on 
bis  salary  account  If  this  were  done.  It 
would  be,  of  course,  a  proper  and  legitimate 
transaction,  and  would  amount  to  a  collec- 
tion of  the  plaintiff's  account;  but  until  Cat- 
lln  actually  accounted  to  the  plaintiff  for  the 
amount  of  his  board  the  contract  remained 
purely  a  personal  one  between  Oornwell  and 
Catlin.  It  was  Cornwell's  place  to  see  that 
Catlln  complied  with  the  contract  No  ob- 
ligation rested  on  the  plaintiff  to  inquire 
Into  the  terms  on  which  Catlin  procured  his 
board.  It  was  under  no  obligation  to  pay 
It  and  therefore  under  no  duty  to  make  in- 
quiries with  reference  to  It  This  is  not  a 
case  in  which  the  agent  has  attempted  to 
discharge  a  debt  due  bis  principal  by  re- 
ceiring  in  payment  thereof  an  obligation  of 
bis  own,  which,  under  the  authorities,  he 
could  not  do.  Mechem,  Ag.  {  S75;  Furni- 
ture Co.  T.  Mason,  62  N.  W.  671;  Deather- 
age  v.  Henderson,  43  Kan.  684,  23  Pac.  1052; 
Scully  T.  Dodge,  40  Kan.  395,  19  Pac.  807; 
Organ  Co.  v.  Lasley,  40  Kan.  521,  20  Pac. 
228.  In  this  case  the  agent  imdertook  to 
bind  his  principal  by  a  contract  In  advance 
for  his  own  personal  benefit  agreeing  that 
the  debt  due  the  principal  should  be  dis- 
charged by  the  board  he  was  to  receire. 
The  defendant  certainly  could  not  fall  to 
see  that  this  arrangement  was  for  the  per- 
sonal advantage  of  the  agent  and  must  have 
known  that  the  principal  would  reap  no 
advantage  from  it  unless  the  agent  actually 
accounted  tor  and  paid  over  the  agreed  rate 
to  the  employer.  It  is  well  settled  that  the 
agent  does  not  bind  his  principal  by  such 
contracts.  Mechem,  Ag.,  supra;  Aultman  v. 
l«e,  43  Iowa,  404;  Rhine  v.  Blake,  59  Tex. 
240;  Williams  v.  Johnston,  92  N.  C.  532. 

It  is  urged  on  behalf  of  the  defendant  In 
error  that  the  facts  show  a  ratification  of 
Catlln's  contract  This  is  based  on  the 
Items  charged  to  himself  by  Catlin  on  plain- 
tiff's books,  and  credited  to  defendant  on 
account  of  board.  It  is  urged  that  these 
entries  were  brought  to  the  knowledge  of 
H.  C.  Wood,  the  company's  general  agent, 
who  had  full  authority  in  all  matters  con- 
nected with  the  company's  business,  and  of 
McConnaughey,  the  company's  audit(»:,  and 
that  such  entries  were  notice  of  the  exist- 
ence of  a  contract  between  Catlin  and  the 
defendant  concerning  the  terms  of  which  It 
then  became  the  duty  of  the  plaintiff  to  In- 
quire.    We    think    the   ratification    extends 


only  to  the  Items  appearing  in  the  accoimt 
on  plaintiff's  txx^.  As  to  such  items  It  is, 
of  course,  a  ratification,  and  no  objection  Is 
now  made  to  these  credits  by  the  plaintiff; 
but  the  defendant  aeeka  credit  for  the  bal- 
ance due  him  lac  Catlln's  board  which  was 
not  credited  on  plaintiff's  books.  We  do  not 
think  the  plalntlfl  was  under  obligation  to 
lnquh«  into  the  terms  of  Catlln's  contract 
for  board,  nor  that  its  ratification  of  his  acts 
extended  to  anything  beyond  the  items  ap- 
pearing on  its  books.  Oenerally  a  principal 
ia  held  to  have  ratified  the  unauthorized  act 
of  an  agent  odXj  when  be  has  been  fully  In- 
formed of  all  of  the  facts  and  drcnmstances 
of  the  transaction,  and  then  accepts  some 
benefit  or  does  some  act  Inconsistent  with 
a  disaffirmance  of  the  unauthorlxed  transac- 
tion. Bohart  t.  Obeme,  36  Kan.  284,  18 
Pac.  388;  Reynolds  v.  Ferree,  86  IlL  570. 
We  think  the  court  erred  in  its  conclusions 
In  this  case.  The  Judgment  is  reversed, 
with  the  dlrectkMi  to  enter  Judgment  in  fa- 
vor of  the  plaintiff  for  the  amount  dalmed 
in  its  petition.    All  the  Justices  concurring. 


ATCHISON,  T.  &  S.  F.  R.  00.  et  aL  T.  DA- 
VIDSON. 
(Supreme  Court  of  Kansas.    Feb.  9^  1884.) 

CossTRncTiOM  or  RjaLROADa— Obstbuc^on  OV 
Stbeet—Dahagis  TO  Abutters, 

1.  An  abutting  lot  owner  within  as  in- 
corporated city  of  the  second  dasa  has  a  right 
to  nave  the  street  adjoining  his  property  main- 
tained as  a  street  so  that  access  to  nis  lot  may 
not  be  entirely  cut  off  or  destroyed. 

2.  If  the  roadt)ed  and  track  of  a  railroad 
company  is  completed  upon  a  street  of  a  city 
of  the  second  class  in  acoordance  with  the  pro- 
visions of  a  city  ordinance,  or  with  the  assent 
and  ander  the  direction  of  the  city  officials,  and 
is  treated  by  the  railroad  company,  the  dty 
oiBdais,  and  the  lot  owners  as  a  permanent  talc- 
ing or  appropriation  of  a  part  of  the  street  for 
railroad  purposes,  and  thereby  the  access  to  an 
abutting  lot  is  completely  obstructed,  the  lot 
owner  may  recover  of  tJie  railroad  company 
damages  for  the  consequent  depreciation  in  the 
value  of  the  lot. 

(SyUabns  by  the  Court) 

ESiTM'  from  district  court  Sumner  county; 
James  A.  Ray,  Judge. 

In  an  action  by  Orie  Davidson  against  ttie 
AtchisMi,  Top^a  &  Santa  Fe  Railroad  Com- 
pany and  another  for  obstructing  a  street 
there  was  Judgment  toe  plaintiff,  and  defend- 
ants bring  error.    Modified. 

A.  A,  Hurd,  Robert  Duulap,  and  O.  J.  Wood, 
for  plaintiffs  In  «-ror.  John  A.  Miuray,  for 
defendant  In  error. 

HORTON,  O.  J.  On  the  10th  day  of  May, 
1887,  the  coundl  of  the  city  of  Wellington 
attempted  by  ordinance  to  discontinue  and 
vacate  First  street  between  A  and  F  streets, 
of  that  dty,  for  the  purpose  of  granting  the 
right  of  way  to  two  railroad  companies,  the 
defendants  bdow.  Sbowalter  v.  Railway  Co., 
49  Kan.  421,  32  Pac.  42.     Soon  afterwards 
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the  railroad  companies,  In  pursuance  of  the 
ordinance,  buUt  upon  First  street  an  embank- 
ment or  roadbed,  and  occupied  the  street,  or 
portions  thereof,  wltb  tracks  and  switches. 
Plaintiff  below  Owns  two  lots  and  a  half, 
making  62V^  feet,  fronting  east  on  0  street, 
which  street  runs  north  and  south.  The  lots 
are  140  feet  long,  and  abut  on  First  street, 
which  runs  east  and  west  Upon  the  evi- 
dence Introduced  at  the  trial,  and  upon  the 
findings  of  the  Jury,  It  is  apparent  that  the 
right  of  plaintiff  below  of  ingress  to  and 
caress  from  First  street,  including  the  alley 
opening  Into  First  street,  has  been  seriously 
obstructed  by  the  embankment  or  roadbed, 
the  switches  and  tracks  of  the  railroads. 
Within  the  frequent  decisions  of  this  court 
the  railroad  companies  have  permanently 
taken  and  appropriated  First  street,  or  poe- 
tlons  thereof,  and  In  so  doing  hare  obstruct- 
ed the  Ingress  to  and  egress  from  the  lots 
abutting  thereon.  Twine's  Case,  23  Kan.  685; 
Andrew's  Case,  26  Kan.  706;  Fox's  Case,  42 
Kan.  490,  22  Pac.  683;  Curtan's  Case,  61  Kan. 
432,  33  Pac.  297.  If  First  street  between  A 
and  F  streets  were  actually  vacated  by  the 
ordinance  of  the  city,  and  the  street  re^■ 
verted  to  the  abutting  lot  owners  In  propor- 
tion to  frontage,  of  course  the  abutting  lot 
owner  In  this  case  would  be  entitled  to  com- 
pensation for  his  lot,  or  any  part  thereof, 
appropriated.  See  1  DIU.  Mun.  Corp.  (4th 
Ed.)  {  97;  2  Dill.  Mnn.  Corp.  (4th  Ed.)  p. 
785,  {  660;  Id.  p.  80S,  {  680;  St  Louis  Trans- 
fer By.  CSo.  V.  Merchants'  Bridge  Terminal 
By.  Co.,  Ill  Mo.  066,  20  &  W.  819.  If  the 
city  of  Wellington,  as  a  dty  of  the  second 
class,  did  not  possess  the  power  to  give  to  the 
railroads,  or  any  other  ccM-poration,  the  ex- 
clusive right  to  use  and  occupy  the  street, 
yet,  as  this  court  has  always  recognized  the 
light  of  an  abutting  property  owner  to  have 
the  street  maintained  so  that  access  to  his 
premises  may  not  be  entirely  cut  off,  the 
abutting  lot  owner  Is  entitled  to  his  damages 
when  access  to  his  lots  has  been  wholly  or 
substantially  destroyed. 

It  is  Insisted,  however,  that  the  railroad 
companies  are  not  liable  in  damages  for  any 
obstruction  of  ingress  to  or  egress  from  the 
lots  caused  by  the  embankment  or  changed 
condition  of  the  surface  of  the  street.  As  a 
general  proposition,  an  abutting  lot  owner.  In 
a  city  of  the  second  class,  cannot  recover 
damages  from  the  dty  or  a  railroad  com- 
p.iny,  acting  under  the  direction  of  the  city 
authorities,  on  account  of  a  mere  change  in 
the  grade  or  surface  of  the  street  Hallway 
Co.  V.  Early,  46  Kan.  197,  26  Pac.  422.  But 
that  is  not  this  case.  Here  the  embankment 
or  roadlied  on  First  street  was  not  construct- 
ed for  the  convenience  of  public  travel,  or  for 
the  use  of  wagons  or  other  vehicles,  or  for 
the  grading  of  the  street  as  that  term  is  gen- 
erally understood,  but  solely  for  the  purpose 
of  use  by  the  railroads;  and  in  constructing 
the  embankment  or  roadbed  for  the  tracks, 
switches,  and  switch  stand  access  to  the  lots 


and  to  the  alley  at  the  rear  of  the  lota  was 
substantially  destroyed.  Persons  npon  foot 
can  use  the  street  and  alley,  but  It  Is  Impos- 
sible to  have  access  to  the  lots  or  alley  from 
First  street  with  wagons  or  other  vebides. 
A  city  is  not  expected  to  grade  a  street  for 
the  purpose  of  preventing  travel  thereon,  and 
cutting  off  all  access  of  the  abutting  lot  own- 
ers. When  city  officers  grade  or  change  the 
grade  of  a  street  they  are  expected  to  act  for 
the  public,  withi  the  public  accommodation  and 
convenience  In  view,  and  not  to  destroy  the 
street  or  prevent  access  to  abutting  lots. 
This  case  differs  from  Chicago,  K.  St  W.  B. 
Co.  V.  Union  Inv.  Co.,  51  Kan.  600,  33  Pa& 
378,  and  Ballroad  Co.  v.  Peterson,  51  Kan. 
604,  33  Paa  60a  In  the  Union  Inv.  Co. 
Case  the  embankment  for  the  road  and 
tracks  was  placed  about  the  center  of  the 
street,  the  distance  between  the  embankment 
and  the  abutting  lots  being  from  30  to  40  feet. 
In  surfacing  the  tracks  there  were  holes  dug, 
which  interfered  with  the  passing  and  repass- 
ing of  vehicles;  but  these  holes  oe  obstmc- 
tldns  were  temporary  only,  and  there  was  no 
permanent  appropriation  of  any  part  of  the 
street  immediately  adjoining  the  abntttng  lots 
so  as  to  completely  or  substantially  obstruct 
the  Ingress  to  and  egress  therefrom.  In  the 
Peterson  Case  the  lots  were  not  within  the 
corporate  limits  of  any  dty,  and  the  trat^ 
and  roadbed  were  not  constructed  In  accord- 
ance with  the  provisions  of  any  ordinance,  or 
under  the  direction  of  the  dty  officials. 
There  was  no  permanent  taking  or  apiHt>pria- 
tion  of  any  part  of  the  street  so  dosely  adjoin- 
ing the  abutting  lots  to  sufficiently  obstmct 
all  Ingress  or  egress  to  authorize  the  damages 
allowed  in  that  case.  But  In  that  case  It  was 
observed:  "If  the  track  and  roadbed  of  a 
railroad  Is  completed  in  accordance  with  the 
provisions  of  a  dty  ordinance,  or  with  the  as- 
sent and  under  the  direction  of  city  offidals. 
It  may  fairly  be  presumed  that  the  railroad 
company  considers  such  manner  at  occnpa- 
tlon  necessary  for  Its  purposes,  and  has  so 
laid  the  track  with  reference  to  its  own  neces- 
sities, and  that  the  dty  regards  the  use  by 
the  company  of  the  alley  oe  street  wo  occu- 
pied as  of  more  value  to  the  public  than  the 
general  use  by  the  public  Itsdf,  and  will 
nevor  Interfere  with  such  nse  by  the  com- 
pany." In  this  case  the  embankment  or  road- 
bed, the  trades  and  switches,  were  made  and 
completed  in  the  summer  or  fall  of  1SS7. 
This  action  was  not  commenced  until  the  29Ui 
of  March,  1889.  The  trial  was  had  in  the 
latter  part  of  January,  1890.  It  does  not  ap- 
pear at  any  time  prior  to  the  commaiconait 
of  the  action  or  since  its  commencement  that 
the  railroad  companies  or  the  dty  authorities 
have  in  any  way  changed  the  embankment 
or  roadbed  or  the  tracks  or  switches  ao  as 
to  permit  reasonable  access  to  the  lots  or 
alley  from  First  sti-eet  On  the  other  hand, 
many  things  appearing  upon  the  trial  toid 
to  show  that  the  railroad  companies,  the  dty 
authorities,  and  the  lot  ownen  coiisI<|ered  tbe 
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occupation  of  a  large  portion  of  the  street  as 
permanent  and  exdualTe,— not  temponuy  in 
any  way.  Railroad  Co.  t.  Twine,  23  Kan. 
585. 

It  is  conceded  tbat  |400,  Included  in  tlie 
verdict  of  the  jury,  was  In  tlie  natnre  of  a 
double  allowance  for  the  obstructions  com- 
I)Ialned  of.  This  amount  plalntiflT  below  of- 
fers to  remit.  We  need  not  comment  upon 
the  allegations  in  the  petition  concerning  any 
Injiu-les  resulting  from  surface  water,  or  the 
overflow  of  the  cellar,  the  washing  of  mud, 
etc.,  upon  the  lots,  because,  upon  the  find- 
ings of  the  jury,  as  the  Judgment  will  be 
modified,  no  damages  are  allowed  on  account 
of  any  of  these  matters.  The  case  will  be 
remanded,  and,  with  consent  of  the  plaintiff 
below>  Judgment  will  be  entered  in  the  dis- 
trict court  for  $600  only.  All  the  Justices 
concurring. 


STATE  T,  CLYNB. 
(Supreme  Court  of  Kansas.    Feb.  9,  1884.) 

IilBEl.  AKD  Sl.A:iDEB  —  CaimNAL  PROSECtlTlOII — 
SCFFICIBSOT  or  IkFOSMATIOH — EVIDBHCB. 

1.  When  a  person  Intentionally  and  person- 
ally publishes  of  another  what  la  libelous,  by  the 
Reneral  doctrine  he  is  held  to  have  malice  in 
law  against  him,  whatever  the  motive  in  fact. 

2.  Where  a  person  is  informed  SKainst  in 
a  criminal  action  for  the  publication  of  a  libel- 
ons  artide  chargine  another  with  having  been 
posted,  before  a  robbery,  as  to  the  time  it  would 
oernr,  and  upon  the  trial  the  court  permits  the 
defendant,  who  is  a  witness  in  his  own  be- 
half, to  testify  fully  with  regard  to  when,  where, 
and  how  he  obtained  the  information  concerning 
the  matters  published,  and  as  to  all  the  facts 
and  circumstances  relevant  to  such  publication, 
and  also  permits  such  witness  to  testify  that 
'When  be  published  the  article  "he  believed  its 
statements  were  true."  held,  that  the  trial  court 
committed  no  prejudicial  error  in  refusing  to 
permit  the  defendant  to  testify  as  to  the  pur- 
pose or  motive  he  bad  in  view  In  writing  the 
article  for  publication. 

3.  The  information  examined,  and  AcM  to 
be  sufficient,  and  not  indefinite. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Stafford  coun- 
ty; J.  H.  Bailey,  Judge. 

Joseph  Clyne  was  coqvicted  of  criminal 
UI>el,  and  appeals.     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
in«r  statement  by  HORTON,  0.  J.: 

On  the  5th  day  of  October,  1882,  there  was 
filed  in  the  district  court  of  Stafford  county 
the  following  information,  omitting  caption. 
Jurat,  and  the  names  of  witnesses:  "I,  the 
undersigned  cotmty  attorney  of  Stafford 
coonty,  Kansas,  in  the  name  and  by  the  au- 
thority and  on  behalf  of  the  state  of  Kansas 
give  information  that  on  the  22d  day  of 
September,  A.  D.  1892,  in  said  county  of 
Stafford  and  state  of  Kansaa,  one  Joseph 
Clyne  did  then  and  there  unlawfully,  wlll- 
fuUy,  and  maliciously  make,  compose,  write, 
iind  publish,  and  cause  to  be  written  and 
published,  a  false,  malicious,  and  defamatory 
libd,  containing  divers  false,  scandalous, 
uialiclouB.  and  defamatory  matters  of  and 


concerning  one  Frank  S.  Larabee,  and  of  and 
concerning  the  evidence  given  of  and  about 
the  said  Frank  S.  Larabee  on  a  certain  trial 
then  liad  in  the  district  court  of  Reno  coun- 
ty, Kansas,  in  a  cause  wherein  the  state  of 
Kansas  was  plaintiff  and  B.  A  Webber  was 
defendant,  according  to  the  tenor  and  effect 
following,  that  Is  to  say:  'Thieves  Fall  Out. 
[Meaning  the  said  Frank  8.  Larabee  and  cer- 
tain persons,  who  had  been  charged  and  ar- 
rested for  th*)  offenses  of  larceny  and  embez- 
zlement of  moneys  and  other  personal  prop- 
erty from  the  county  treasurer's  office  in 
Stafford  county,  Kansas.]  The  case  against 
the  Stafford  county  boodlers  [and  meaning 
the  cases  against  these  certain  persons  above 
mentioned  as  having  l>een  charged  and  ar- 
rested for  the  offenses  aforesaid,  and  among 
which  was  the  case  of  the  State  of  Kansas, 
Plaintiff,  against  B.  A  Webber,  Defendant] 
is  now  occupying  the  attention  of  Judge  Mai^ 
tin's  court  at  Hutchinson,  [meaning  the  dis- 
trict court  of  Reno  coun^,  Kansas,  held  at 
Hutchinson,  in  said  Reno  county,  and  pre- 
sided over  by  Judge  Martin.]  Oliver,  [mean- 
ing James  K.  Oliver,] .  one  of  the  accused, 
[meaning  one  of  the  persons  charged  and  ar- 
rested as  above  stated,]  has  turned  state's 
evidence,  and  gave  the  whole  robbery  away, 
[meaning  that  the  said  James  K.  Oliver  had 
In  his  evidence  given  the  facta  relating  to  the 
offenses  for  which  certain  persons  were 
ctiarged  and  arrested  as  above  stated.]  *  lie 
[meaning  James  K.  Oliver]  testified  on  oath 
[meaning  that  he  testified  as  a  witness  on 
the  trial  of  the  said  case  of  the  State  of  Kan- 
sas, Plaintiff,  against  B.  A.  Webber,  Defend- 
ant, In  the  district  court  of  said  Reno  coun- 
ty] that  he  went  to  Frank  Larabee  [meaning 
the  said  Frank  S.  Larabee]  and  told  him  the 
courthouse  [meaning  the  cotuty  treasurer's 
office  in  the  courthouse  at  St  John,  in  Staf- 
ford county,  Kansas]  was  to  be  robbed, 
[meaning  that  money  and  other  personal 
property  in  said  treasurer's  office  was  going 
to  be  stolen,]  and  If  he  had  any  money  there 
[meaning  in  said  treasurer's  office]  to  get  it 
out  nt  once.  It  was  further  developed  in  the 
evidence  [meaning  the  evidence  on  the  said 
trial  in  which  the  state  of  Kansas  was  plain- 
tiff and  B.  A.  Webl)er  woa  defendant]  that 
Larat)ee  [meaning  said  Frank  S.  Larabee] 
went  to  the  treasurer,  [meaning  the  county 
treasurer  of  Stafford  county,  Kansas,]  and 
drew  a  large  sum  of  money,  a  day  or  two  be- 
fore the  robbery,  [meaning  before  the  com- 
mission of  the  offenses  for  which  certain  per- 
sons were  charged  and  arrested  as  aforesaid.] 
We  [meaning  Joseph  Clyne]  understand  that 
Larabee  [meaning  said  Frank  S.  Larabee] 
corroborates  the  alwve  evidence,  [meaning 
the  said  teBtlm<Hiy  of  the  said  James  K. 
Oliver  and  other  evidence  on  said  trial,]  and 
admitted  being  posted  as  to  the  time  the  rob- 
bery would  occur,  [meaning  the  time  when 
the  offenses  for  which  certain  persons  w.-^rc 
charged  and  arrested  as  aliove  stated  would 
occur.]'    And  I,  the  said  county  attoiyiey. 
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further  state  that  prior  to  the  22d  day  of  Sep- 
tember, A.  D.  1892,  and  In  the  year  of  1882, 
the  certain  persons  above  referred  to,  to  wit, 
WlUlam  Glasscock,  W.  D.  Wilson,  the  said 
Joseph  Clyne,  the  said  James  K.  Oliver,  and 
the  said  B.  A.  Webber,  had  been  charged 
and  arrested  for  the  larceny  of  money  and 
other  personal  property  from  the  office  of  the 
county  treasm-er  of  Stafford  county,  Kansas, 
and  B.  H.  Landes,  had  been  charged  and  ar- 
rested for  the  embezzlement  of  money  and 
other  personal  property  from  the  office  of 
the  snld  county  treasurer,  and  the  trial  of  the 
said  B.  A.  Webber,  hereinbefore  referred  to, 
was  a  trial  of  him  under  the  said  charge 
against  him.  And  by  the  said  composing, 
writing,  and  publishing  the  false,  malicious, 
and  defamatory  libel  In  the  foregoing  article 
set  forth,  and  in  the  causing  the  same '  to  be 
written  and  published  as  aforesaid,  the  snld 
Joseph  Clyne  did  maliciously  charge  that  the 
said  Frank  8.  Larabee.had  knowledge  that 
the  said  offenses  would  be  committed,  and  of 
the  time  when  they  would  be  committed,  and 
that  he  had  such  knowledge  before  they 
were  committed,  and  that  he  admitted  that 
he  had  such  knowledge,  and  that  It  had  been 
given  in  evidence  on  the  trial  of  the  said  case 
of  the  State  of  Kansas,  Plaintiff,  against  B. 
A.  Webber,  Defendant;  that  he,  the  said 
Frank  S.  Larabee,  was  In  possession  of  snch 
knowledge  before  said  offenses  were  com- 
mitted, and  that  by  reason  thereof  he  went 
to  the  county  treasurer  of  said  Stafford  coun- 
ty, and  drew  from  him  a  large  sum  of 
money,  a  day  or  two  before  the  said  offenses 
were  committed.  And  all  of  which  said 
charges  against,  of,  and  concerning  said 
Frank  S.  Larabee,  so  contained  in  said  pul>- 
Ushed  article,  were  false  and  malicious,  and 
were  so  made  for  the  purpose  of  defaming 
the  said  EYank  S.  Larabee.  And  the  said 
Joseph  Clyne,  did  on  the  day  of  Sep- 
tember, A  D.  1892,  unlawfully,  maliciously, 
and  willfully  publish  and  cause  to  be  pub- 
lished in  the  People's  Paper,  which  was  a 
newspaper  published  at  the  county  of  Staf- 
ford, in  Stafford  county,  Kansas,  and  cir- 
culated in  said  Stafford  county,  the  said 
false,  malicious,  and  defamatory  libel,  tend- 
ing to  Injure,  scandalize,  and  vilify  the  good 
name,  fame,  and  reputation  of  said  i-'rank 
8.  Larabee,  and  tending  to  provoke  him  to 
wrath,  and  to  expose  him  to  public  hatred, 
contempt,  and  ridicule,  and  to  deprive  him  of 
the  benefits  of  public  confidence  and  social 
Intercourse,  contrary  to  the  form  of  the  stat- 
ute in  snch  case  made  and  provided,  and 
M  gainst  the  peace  and  dignity  of  the  state  of 
Kansas.  O.  0.  Jennings,  County  Attorney 
of  Stafford  County,  Kansas."  On  February 
7.  1893,  the  defendant  filed  a  motion  to 
qnash  the  information  upon  various  grounds. 
This  motion  was  submitted  to  the  court  with- 
out argument,  and  overruled.  Trial  was  had 
at  the  February  term,  1893,  before  the  court 
with  a  Jury.  The  jury  returned  a  verdict 
against    the    defendant    Joseph    Clyne    as 


"guilty  as  charged."  The  defendant  filed  a 
motion  for  a  new  trial,  and  also  a  motion  in 
arrest  of  judgment.  Both  of  the  motions 
were  overruled.  The  defendant  waa  sen- 
tenced to  pay  a  fine  of  (150  and  costs  of  thf 
prosecution,  and  to  be  committed  to  the 
county  jail  of  Reno  county  imtll  the  fine  and 
costs  were  paid,  there  being  no  county  JaQ  in 
Stafford  county.  Clyne,  the  defendant,  ex- 
cepted, and  brings  the  case  here. 

Moseley  &  Waters,  for  appellant.  John  T. 
Little,  Atty.  Oen.,  Valentine,  Harkness  & 
Godard,  O.  O.  Jennings,  Ansel  B.  Clark,  and 
P.  B.  Nagle,  for  the  State. 

HORTON,  C.  J.,  (after  stating  the  tactt.) 
On  January  25,  1891,  and  prior  thereto,  the 
county  treasurer's  office,  with  the  other  pub- 
lic offices  of  Stafford  county,  were  situated 
in  the  courthouse  in  St  John,  in  that  county; 
and  on  the  night  of  that  day  the  treasurer's 
office  was  forcibly  entered,  and  moneys, 
books,  etc.,  stolen.  Some  time  afterwards 
the  coim.ty  attorney  of  Stafford  county  com- 
menced criminal  prosecutions  against  several 
persons  who  were  suspected  of  committing 
the  offense,  and  among  others  against  Jo- 
seph Clyne  and  B.  A.  Webber.  At  the  time 
of  the  burglary  and  larceny,  and  before  and 
since,  Joseph  Clyne  and  Frank  S.  Larabee 
both  resided  at  Stafford.  Webl>er's  case  was 
taken  on  change  of  venue  to  Reno  county, 
and  tried  at  Hutchinson,  before  the  district 
court  of  that  county.  The  jury,  howeva, 
disagreed.  On  the  trial,  James  K.  Oliver  l)e- 
came  state's  evidence,  and  testified  in  the 
case.  On  September  21,  1892.  while  the  case 
was  on  trial,  Clyne  went  from  Stafford  to 
Hutchinson,  and  there  had  conversations 
with  Webber  and  Landes  and  others  with  re- 
gard to  Ollvw's  testimony,  and  in  the  even- 
ing  of  the  same  day  retiu'ucd  to  his  home. 
The  next  meaning  he  went  to  the  printing 
office  where  the  People's  Paper  was  pnb- 
lished.  Earl  6.  Nettleton  was  the  editor, 
publisher,  and  proprietor.  His  wife,  Allie 
M.  Nettleton,  and  his  brother,  Adelbrat  M. 
Nettleton,  assisted  'him.  Clyne  had  no  con- 
nection with  the  newspaper,  and  at  that  time 
the  Nettletons  were  strangers  to  him.  He 
wrote  and  procured  to  be  published  the  fol- 
lowing article  as  an  editorial  In  the  People's 
Paper  on  September  22,  1892,  at  Stafford: 
"Thieves  Fall  Out  The  case  against  the 
Stafford  coimty  boodlers  is  now  occupyini; 
the  attention  of  Judge  Martin's  court  at 
Hutchinson.  Oliver,  one  of  the  accused,  has 
turned  state's  evidence,  and  gave  the  whole 
robbwy  away.  He  testified  on  oath  that  he 
went  to  Frank  Larabee,  and  told  him  the 
courthouse  was  to  be  robbed,  and  if  he  had 
any  money  there  to  get  it  out  at  once.  It 
was  further  developed  in  the  evidence  that 
Larabee  went  to  the  treasurer,  and  drew  a 
large  sum  of  money,  a  day  or  two  before  the 
robbery.    We  wnderstand  Laral)ee  corroljorat 

ed  the  above  evidence,  and  admitted  l>eln; 
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posted  as  to  the  time  the  robbery  would  oc- 
cur." Upon  the  trial,  ClToe,  who  was  a 
'Witness  la  bis  own  behalf,  was  asked:  "I 
'Wish  f  ott  would  state  the  purpose  which  ac- 
tuated yon  to  and  the  motive  you  had  in 
▼lew  In  writing  that  article  tor  publication." 
This  was  objected  to,  and  the  objection 
was  sustained.  It  is  now  insisted  that  mate- 
rial oror  was  committed  thereby.  It  ap- 
pears that  Franic  S.  Larabee  was  at  the 
time  of  the  publication  a  candidate  for  the 
ofBce  of  presidential  elector  on  the  Republi- 
can ticket  It  is  claimed  that  the  publica- 
tion was  one  of  privilege  on  that  account, 
and  that  the  motive  or  intent  of  Clyne  in 
writing  and  publishing  the  article  com- 
plained of  ought  to  have  gone  to  the  Jury. 
Clyne  was  permitted  to  testify  fully  with  re- 
;;nrd  to  when,  where,  and  how  be  obtained 
bis  Information  with  respect  to  Oliver's  tes- 
timony, and  the  thieves,  boodlers,  and  rob- 
bers refored  to,  and  as  to  all  the  facts  and 
circumstances  that  might  have  any  relevancy 
to  the  case,  and  to  everything  that  was  said 
or  done  at  the  time  of  his  preparing  his  ar- 
ticle for  publication  and  In  procuring  Its  pub- 
lication. He  was  also  permitted  to  give  the 
following  evidence:  "Q.  Now,  I  ask  you  to 
state,  at  the  time  that  article  was  written 
and  furnished  to  the  publishers  of  the  paper, 
what  was  your  Judgment  and  belief  as  to  Its 
truthfulness?  A.  I  believed  It  was  true.  Q. 
Now,  you  stated  that  the  time  you  wrote 
that  article  you  believed  It  to  be  true?  A. 
Yes,  sir.  Q.  What  made  you  believe  it  was 
true?  A.  The  Information  that  I  had  pro- 
cured at  Hutchinson,  together  with  the  In- 
fMmatlon  that  Mr.  Oliver  gave  me  before 
that.  Q.  The  Information  which  you  pro- 
ctured  at  Hutchinson  from  the  persons  that 
you  told  the  Nettletons  had  told  you  about 
It?  A  From  the  attorney,  and  from  Mr. 
Webber,  and  from  Mr.  Landes,  and  from  the 
conversation  that  I  had  with  Mr.  Oliver. 
and  from  the  fact  that  I  investiciated  the 
books  and  found  that  Mr.  Larabee  bad 
drawn  money  out  of  the  treasury,— the  coun- 
ty treasury,— as  Oliver  told  me  be  would. 
Q.  I  believe  yoa  stated  you  bad  known  Mr. 
Larabee  for  five  or  six  years?  A  Five 
years,  I  put  It,  I  think.  Q.  Have  you  known 
him  quite  well?  A.  During  that  length  of 
tlme^  yes,  sir.  Q.  What  have  been  yoiu  rela- 
tions with  him  for  the  last  two  or  three 
years,- friendly  or  otherwise?  A.  Well,  they 
baven't  been  very  friendly.  Q.  Do  you 
speak  as  you  meet?  A  No.  Q.  How  long 
baa  that  condition  of  affairs  existed?  A. 
Since  be  sued  me  for  killing  his  dog,  for 
$250."  Clyne  also  testified  upon  croes-exam- 
Ination  as  follows:  "Q.  Did  you  say  to  Mr. 
Nettlet(M>,  w  Mr.  Nettleton  say  to  you, 
about  the  time  you  were  leaving  the  ofiice, 
not  to  let  It  be  known  who  wrote  the  article? 
A.  Yea,  I  believe  I  did.  I  told  him  I  didn't 
want  my  name  signed  to  It  Q.  Why  didn't 
you  want  your  name  signed  to  it?  A.  Ob, 
people  that  write  for  papers  don't  generally 


do  that  Q.  Are  you  a  newspaper  corre- 
spondent? A  I  was  starting  out  In  the  busi- 
ness then.  Q.  That  was  your  maiden  effort 
then?  A  Yes.  Q.  Have  you  had  any  expe- 
rience in  that  line  since?  A.  No^  I  bave  not 
written  very  much  since.  Q.  In  giving  your 
reason  for  not  signing  the  article,  what  rea- 
son did  you  bave  for  not  wanting  it  known 
Who  wrote  it?  A  I  can't  give  any  reason, 
only  I  didn't  want  my  name  put  to  a  piece 
that  I  would  put  in  a  pap«-.  I  told  Mr.  Net- 
tleton that  the  article  was  true,  and  that  he 
need  fear  no  trouble."  Under  the  evidence 
disclosed,  we  think  the  court  committed  no 
nror  prejudicial  to  the  defendant  In  sustain- 
ing the  objection  to  the  questicm  proposed. 
"When  a  man  intentionally  and  pers<»uilly 
publishes  of  another  what  is  libelous,  by  the 
general  doctrine  he  is  held  to  have  malice  in 
law  against  Um,  whatever  the  motive  in 
fact"  2  Bish.  Grim.  Law,  (New,)  §  622;  IS 
Amer.  &  Eng.  Ena  Law,  pp.  385,  386;  New- 
eU,  Defam.  301,  par.  22;  Odgers,  L.  & 
Stand.  264,  266;  2  Whart  Grim.  Law  par. 
1654. 

It  is  next  insisted  that  the  court  did  not 
give  sufficiently  dear,  explicit,  or  applicable 
Instruction  with  reference  to  the  publication 
of  the  article  concerning  candidates  for  of- 
fice, and  to  what  extent  they  are  privileged. 
An  examination  of  all  of  the  instructions 
show  that  they  were  very  favorable  to  the 
defendant,  and  sufficiently  so  even  If  the 
article  published  was  privileged.  Among  oth- 
er things,  the  court  charged  the  Jury  that 
"the  writing  and  publishing  the  article  com- 
plained of  in  the  information  In  this  case, 
with  which  the  defendant  Joseph  Clyne,  is 
charged,  is  not  seriously  controverted,  but  It 
Is  by  the  defendant  admitted  to  hare  been 
by  bim  written  and  furnished  the  People's 
Paper,  for  publication.  The  defendant,  how- 
ever, denies  that  the  article  was  designed 
or  Intended  to  be  scandalous  or  defamatory 
of  any  one.  He  dalms  that  In  preparing  the 
same  for  publication  he  was  actuated  by  pure 
motives,  and  designed  only  to  Impart  in- 
formation to  the  citizens  of  Stafford  county 
who  should  read  the  paper  of  and  concern- 
ing matters  of  deep  public  and  common  in- 
terest to  such  citizens.  The  article  mentions 
Frank  Larabee,  who  the  defendant  claims  to 
bave  been,  and  who  is  admitted  to  have  been 
at  the  date  of  writing  and  publishing  there- 
of, a  candidate  upon  the  Republican  tldcet 
for  the  office  of  presidential  elector.  It  also 
mentions  the  Judicial  proceedings  then  pend- 
ing in  the  district  court  of  Reno  county,  which 
had  grown  out  of  and  were  pertaining  to  an 
alleged  robbery  and  larceny  connected  with 
the  funds,  books,  and  papers  belonging  to 
tbe  citizens  of  Stafford  county  in  connection 
with  tbe  oSLce  of  county  treasurer  of  that 
county.  You  are  instructed,  as  a  matter  of 
law,  tbat  If  the  defendant,  in  writing  the 
article  and  preparing  the  same  for  publi- 
cation, was  moved  thereunto  by  an  bcMiest 
purpose  to  Inform  the  electors^und  the^cit|- 
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sens  generally  of  the  conduct  of  the  parties 
charged  with  being  Implicated  in  such  unlaw- 
ful Interference  with  said  treasurer's  office 
and  the  contents  thereof,  or  as  to  the  qual- 
ifications and  moral  character  of  a  candi- 
date seelcing  the  votes  of  electors  for  the  of- 
flee  aforesaid,  or  for  the  furtherance  of  both 
such  purposes,  that  said  article  and  commu- 
nication was  and  is  a  privileged  communica- 
tion; and  that,  if  the  defendant  was  guided 
by  and  based  his  actions  upon  information 
and  belief  that  the  matters  and  things  there- 
in stated  were  substantially  true,  the  same 
was  not  libelous  in  law,  but  that  the  defend- 
ant should  and  must  be  acquitted,  unless  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  he  was  actuated  by  actual  malice 
In  so  doing."  Again,  the  court  charged  the  Jury 
as  follows:  "One  may  in  good  faith  pub- 
lish what  he  honestly  believes  to  be  the  truth, 
which  is  essential  to  the  protection  of  his 
Interest  or  Interests  of  other  persons  to  whom 
be  makes  the  publication,  and  thereby  com- 
mits no  offense,  although  the  matters  pub- 
lished by  him  are  not  true  in  fact,  and  are 
Injurious  to  the  character  of  others.  Bach 
and  every  voter  is  interested  in  the  qualifi- 
cations and  moral  character  of  candidates  for 
public  office.  If  the  defendant,  in  framing 
for  publication  that  article,  was  mistaken  as 
to  the  truth  of  the  same,  or  some  parts  there- 
of, and  they  are  in  fact  derogatory  to  the 
character  of  the  parties,  or  any  of  them, 
therein  mentioned  or  referred  to,  yet  if  he  at 
the  time  believed  the  matters  to  be  true  he 
thereby  committed  no  criminal  offense.  Un- 
less you  find  that  the  same  was  done  through 
actual  malice,  you  should  acquit" 

It  Is  also  insisted  that  the  information  is 
not  sufficient  or  definite.  We  think  it  Is 
sufficiently  certain  to  sustain  the  charge  al- 
leged, and  that  within  the  provisions  of  the 
statute  It  U  libelous.  Section  270  of  the 
crimes  act  reads:  "A  libel  is  the  malicious 
defamation  of  a  person  made  public  by  any 
printing,  writing,  sign,  picture,  representa- 
tion or  effigy,  tending  to  provoke  him  to 
wrath,  or  expose  him  to  public  hatred,  con- 
tempt or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  Inter- 
course." Oastle  T.  Houston,  10  Kan.  417; 
State  V.  Brady,  44  Kan.  435,  24  Pac.  948; 
State  V.  Wait,  44  Kan.  310,  24  Pac.  354;  State 
V.  Morrison,  46  Kan.  679,  27  Pac.  133,  and 
cases  cited. 

We  have  considered  the  other  allegations 
of  error  discussed  In  the  briefs,  but  we  do 
not  think  it  necessary  to  comment  thereon. 
The  defamatory  matter  in  the  article  pub- 
lished appears  to  have  been  wholly  false. 
Frank  S.  Larabee  was  not  referred  to  In 
the  article  as  a  candidate  for  any  office,  and 
the  attention  of  the  readers  of  the  paper  was 
not  called  to  that  fact  by  anything  stated 
in  the  libelous  article.  We  think  the  con- 
viction is  sustained  by  the  record.  The  judg- 
ment will  be  affirmed.  All  the  Justices  con- 
curring. 


POOR  T.  TUSTON  et  sL 

(Snpreme  Court  of  Kansas.  Feb.  i,  Wi' 
RssTRAiinso  EzxcoTtosi  —  SovncmcT  or  C  ■ 

TLUXt. 

Case  reversed  on  the  antliotitr  «f  X.- 
V.  Wafer.  29  Kan.  279. 
(Syllabus  by  the  ConrC) 

Error  from  district  court,  Diddnsoo  cc 
ty;  M.  B.  NIch<ds4Mi,  Jadgfc 

Action  by  M.  M.  Tnston  and  anotlia  a;t  .■ 
Scott  E.  Poor  to  restrain  execution  of  t.^ ; 
ment  There  was  judgment  for  idaintiS,c. 
defendant  brings  error.     Revened. 

John  H.  Mahan,  for  plain tiif  In  r- 
Stambaugb  ft  Hurd,  for  defendants  !aer- 

ALLBN,  J.     This  action  was  Ixm^:  '■ 
Tuston  &  Herrington  to  enjoin  the  «'>'  - 
ment  of  a  judgment  r«>dered  by  &  pit>  ' 
the  peace  against  them  in  favor  (^  tlie  t- 
tlff  In  error.    It  appears  that  the  case  t.- 
set  for  hearing  on  the  11th  day  of  Septes::- 
1888,  at  Chapman.     That  the  attorn^'' 
both  parties  entered  into  an  agreetcK: 
continue  the  case  until  October  6tli,  it  F' 
rington,  18  miles  distant,  and  fomrir 
by  mail  to  the  justice  at  C3iapman.   A: ' 
time  the  case  was  set  for  hearing,  tbe ;' 
tiff  appeared,  and  took  judgment    Tb-:  >~ 
lation  to  continue  did  not  reach  tbe  jv 
until  the  following  day.     Tbe  petition  ii  ° 
case  Is  fatally  defective  because  it  U-' 
show,  even  by  the  most  strained  infcr-: 
that  the  idalntiffs  had  a  valid  deface  i:: ' 
action  before  the  justice  of  tbe  peace.  i:> 
V.  Wafer,  29    Kan.  279.     The  judgme' 
therefore  reversed.    All  the  Justices  tc-c: 
ring. 


WILKBRSON,  Sheriff,  t.   BELKNAP  Si' 
BANK. 
(Supreme  Court  of  Kansas.    Feb.  fi,  ^- 

SBBBinrs  —  CoMPSNSATioy  03I  SAts  or  tu^~' 
Statutes— TiTLH  of  Act. 
Section  27,  e.  109,  Seas.  Laws  VSo.  • 
act   concerning   the   "sale    and   redenptkE 
real   estate,")  Is  withont    force  or  ef^r  '^ 
therefore  does  not  ehann^   the  comiiisisS  • 
sheriffs  npon  the  sales  of  real  estats. 
(Sf  llabna  by  the  CoarL) 

Error  from  district  coxirt,  Shavoee  ts? 
ty;   Z.  T.  Hazen,  Judge. 

Action    by    the    Belknap     SsTings  '^■ 
against  Wyatt  R.  Johnson  for  the  toet^'-' 
of   a    mortgage.     There    was   a  dte^ 
plaintiff,   and  sale  of  mortgaged  prtr 
Prom  a  judgment  disallowing  a  part  '■■ 
commissions  claimed    by    J.    M.   Wilb^ 
sheriff,  he  brings  error.     Reversed. 

Tbe  other  facts  fully  appear  In  tbe  fl- 
ing statement  by  HORTON,  C  3.: 

On  the  1st  day  of  March,  1892.  la  r^*  ' 
cult  court  of  Shawnee  county,  a  J9&^ " 
of  foreclosure  of  a  mortga^re  upon  UK 
rendered  in  favor  of  the   Belknap  5'' 

Bank  against  Wyatt. R.  Johnson  fori 

Jigitizcd  by  ' 
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Q  April,  tS03,  the  land  was  sold  upon  an 
rder  of  sale  to  satisfy  the  Judgment  by  the 
lieriff  of  Shawnee  county,  who  in  bis  re- 
irn  charged  the  usual  fees  and  commission 
rovided  by  law  in  such  cases.  The  BeUt- 
np  Savings  Bank  moved  the  court  to  dis- 
Uow  so  much  of  the  sheriff's  charges  as 
insisted  of  his  commission,  upon  the  ground 
lat  the  commission  constituted  an  unlawful 
large.  The  court  sustained  the  motion, 
he  sheriff  excepted,  and  moved  for  a  new 
■ial.  The  court  overruled  the  motion.  The 
elknap  Savings  Bank  was  the  purchaser 
t  the  sale  made  by  the  sheriff.  The  case 
lade  is  brief,  and  contains,  among  other 
lings,  the  following:  "It  is  admitted  that 
II  the  proceedings  in  the  foreclosure  of  the 
lortgage  and  the  sale  of  the  real  estate 
•ere  regular;  that  there  were  several  Judg- 
lent  creditors  in  the  action,  and  that  plaln- 
tt,  who  bid  in  the  property,  was  the  prior 
-editor;  that  the  commission  Is  a  legal 
large,  imless  prohibited  by  section  27  of 
inpter  109  of  the  Session  Laws  of  1893, 
bich  provides  for  the  sale  and  redemption 
r  real  estate;  and  that  the  only  error  com- 
lained  of  Is  the  decision  of  the  court  hold- 
\g  that  said  section  applies  to  this  case, 
nd  prohibits  the  sheriff  from  charging  or 
>ceivlng  said  commission,  or  any  commis- 
on,  for  said  sale."  Said  section  27  is  as 
»llow8:  "In  any  case  where  the  property 
bid  In  by  or  for  the  prior  creditor,  the 
lerlff  shall  receive  his  fees  for  the  sale,  but 
tall  not  be  entitled  to  charge  any  commis- 
on  on  said  sale."  See  Sess.  Laws  1S93,  p. 
12.  The  act  took  effect  March  17,  1893. 
he  sheriff  excepted  to  the  ruling  of  the  dls- 
ict  court,  and  brings  the  case  here. 

Vance  &  Campbell,  David  Overmyer,  and 
.  Houk,  for  plaintiff  In  error,     deed,  Ware 
Oleed,  for  defendant  in  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
Is  forcibly  contended  that  section  27,  c. 
>9.  Sess.  Laws  1893,  Is  without  force  or 
rect  upon  various  grounds;  among  other 
lings,  that  it  is  unconstitational,  because 
le  act  contains  more  than  one  subject,  and 
>cnuse  the  subject  of  said  section  is  not 
ourly  expressed  in  the  title,  and  also  be- 
muse its  provisions  are  so  uncertain  that 
loy  can  not  be  intelligently  applied.  The 
tie  of  the  act  is  as  follows:  "An  act  to  reg- 
ute  the  sale  of  real  estate  under  execu- 
>n,  order  of  sale,  or  other  judicial  process, 
id  providing  for  the  redemption  of  such 
nl  estate  from  sale,  and  the  terms  thereof, 
id  repealing  sections  4350,  4351,  4552,  4556, 
id  4557  of  the  General  Statutes  of  1889." 
is  urged  in  support  of  the  contention 
at  the  subject  of  costs  introduced  Into  the 
atute  by  section  27  is  entirely  foreign  to 
e  general  object  of  the  act,  that  there  is 
t  reference  in  the  title  to  sheriff's  fees  or 
m  missions,  and  that  the  words  "prior  cred- 
>r"  render  the  section  void  for  uncertainty. 
>ucsel  for  the  bank,  In  answer,  say:  "Sec- 


tion 27  cuts  down  the  enormous  commissions 
which  hare  of  late  years  made  the  office  of 
sheriff  so  lucrative,  and  is  for  the  benefit  of 
the  debtor,  and  not  for  the  benefit  of  the 
creditor;"  and  they  further  argue  that  the 
subject  of  costs  is  germane  or  Incidental  to 
the  subject  of  redemption;  that  these  mat- 
ters bare  Intimate  relation  and  connection 
with  each  other;  and  therefore  that  section 
27  Is  constitutional,  notwithstanding  the  title 
of  the  act  is  limited  to  "judicial  sales  and 
redemption  of  real  estate,"  because  "It  dl- 
minislies  the  amount  of  thejudgment  against 
the  debtor,  and  makes  It  that  much  easier 
for  him  to  redeem,"  and  also  that  the  pro- 
visions of  the  section  are  sufficiently  certain. 
If  section  27  were  applicable  to  sales  of  real 
estate  subject  to  redemption  only,  and  If 
"prior  creditor"  read  "prior  mortgagee"  or 
"prior  llenholder,"  there  might  be  reason  to 
declare  the  section  was  germane  or  Inci- 
dental to  redemption,  and  therefore  connect- 
ed with  the  gen»al  object  or  purpose  of  the 
act  But  In  section  1,  c.  109,  there  Is  a  pro- 
vision that.  If  the  real  estate  sold  is  not  sub- 
ject to  redemption,  the  sheriff  shall  immedi- 
ately execute  a  deed  to  the  purchaser  there- 
of; and  section  26  provides  In  part  for  the 
execution  of  a  deed  Immediately  upon  sale. 
It  Is  conceded  by  all  of  the  parties  that  the 
redemption  features  of  the  statute  cannot 
affect  the  judgment  of  foreclosure  rendered 
on  the  Ist  day  of  March,  1892,— nearly  a 
year  before  chapter  100  took  effect  If  it 
were  not  so  conceded,  the  recent  decision  of 
this  court  In  Greenwood  y.  Butler,  52  Kan. 
— ,  34  Paa  967,  is  decisive.  It  was  there 
ruled  that  the  said  chapter  109  does  not  have 
the  effect  to  change  or  nullify  any  of  the 
terms  of  a  judgment  duly  rendered  before 
the  passage  of  that  act  Section  27,  taken 
in  connection  with  the  other  provisions  of 
the  act  applies  as  much  to  the  sales  of  real 
estate  where  there  Is  no  redemption  as  to 
sales  where  there  is  redemption.  In  this 
case  It  is  admitted,  and  the  trial  court  ruled, 
that  the  real  estate  sold  by  the  sheriff  is  not 
subject  to  redemption;  therefore,  even  if  the 
subject  of  costs  is  Incidental  or  germane  to 
redemption,  it  does  not  follow  that  It  Is  ger- 
mane or  incidental  to  sales  of  real  estate 
where  there  Is  no  redemption.  If  the  pro- 
vision in  the  act  not  to  allow  the  former  fee 
or  commission  to  sheriffs  was  adopted  for 
the  benefit  of  the  debtor  or  mortgagor,  and 
not  for  the  creditor.  It  does  not  have  that 
effect  If  applied  In  this  case  In  favor  of  the 
bank,  the  creditor.  In  this  case  there  is  no 
redemption  under  the  provisions  of  chapter 
109,  therefore  the  diminishing  of  the  judg- 
ment or  costs  of  sale  does  not  make  It  easier 
for  the  debtor  to  redeem.  It  relieves  the 
mortgagee,  the  creditor.  The  purchaser  was> 
entitled  to  his  deed  at  the  confirmation  of 
the  sho-lff's  sale,  and  a  deed  was  issued. 
The  debtor  or  mortgagM*  had  no  further  in- 
terest or  claim  to  the  real  estate.  The  argu- 
ment therefore,  that  section  27  . 
Jigitizod  by ' 
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tntlonal  becanse  costs  are  germane  or  Inci- 
dental to  rpdemptlon  wholly  fails,  as  tbe 
proTlslons  of  the  act  make  it  apply  to  all  sales 
without  any  reference  to  redemption.  The 
attempt  to  support  the  act  upon  tbe  ground 
that  It  benefits  the  debtor  only  is  not  tena- 
ble, because  it  applies  to  tbe  creditor  as  well 
as  the  debtor,  and  In  this  case,  if  the  sec- 
tion Is  given  any  force  or  effect,  it  applies 
wholly  for  the  bMi^t  of  tbe  creditor,  the 
mortgagee.  With  the  redemption  provi- 
sions eliminated  from  the  act,  tbe  fees  or 
commissions  of  the  sherifF  are  not  germane 
or  connected  with  the  subject.  The  provl- 
Bl(»is  of  the  act  take  effect  and  begin  to  run 
at  that  point  where  the  sale  has  been  consum- 
mated, so  far  as  any  regulation  of  any  of  the 
things  which  enter  Into  a  sale  are  concerned. 
The  act  commences :  "After  sale  by  the  sheriff 
of  any  real  estate  on  execution,  special  exe- 
cution, or  order  of  sale,  he  shall,  if  the  real 
estate  sold  by  him  is  not  subject  to  redemp- 
tion, at  once  execute  a  deed  therefor  to  the 
purcbasw,"  eta  Again,  the  words  "prior 
creditor,"  in  section  27,  are  difficult  of  rea- 
sonable interpretation  in  carrying  ont  the 
professed  object  of  the  act.  If  we  should 
legislate  so  that  "prior  creditor"  may  mean 
"first  lienholder,"  then  the  question  will 
arise  whether  it  means  the  first  lienholder 
as  found  in  the  proceedings,  or  the  first  lien- 
holder according  to  tbe  recorda  If  we 
should  declare  that  "prior  creditor"  may  be 
extended  by  judicial  legislation  to  every 
creditor  and  lienholder,  then  tbe  second  or 
third  creditw  or  mortgagee,  who  bids  in  the 
property,  and  Is  compelled  to  pay  over  to 
the  sheriff  the  amount  of  the  prior  liens.  In- 
volves the  sheriff  In  care  and  responsibility 
tor  which  no  fee  or  commission  is  provid- 
ed. It  to  not  claimed  that  this  result  was 
Intended  by  tbe  act  We  think  the  objec- 
tions made  to  section  27  are  sufficient  to 
forbid  any  change  thereby  in  the  commis- 
sion of  sheriffs  upon  the  sales  of  real  estate. 
For  the  foregoing  reasons,  and  others  that 
migbt  be  stated,  tbe  many  cases  decided  by 
this  court  and  cited  by  counsel  of  the  bank 
do  not,  in  our  opinion,  apply.  Of  course,  a 
sheriff  bas  no  contract  that  he  shall  receive 
any  particular  compensation  toe  the  term 
be  holds  office.  "The  legislature  may  ex»- 
clse  its  control  by  increasing  or  diminishing 
the  salary  or  emoluments  of  an  office,  ex- 
cept In  those  special  cases  in  which  tbe  con- 
stitution had  forbidden  its  exercise."  Har- 
vey V.  Commissioners,  32  Kan.  162,  4  Pac. 
153.  If  the  legislature  had  amended  the 
act  relative  to  sb^ffs'  fees  or  commissions, 
providing  that,  where  real  estate  Is  bid  In 
by  or  few  any  lienholder  or  judgment  cred- 
itor, the  sheriff  should  not  receive  any  com- 
mission on  the  sale,  such  an  act  would  be 
clearly  constitutionaL  Tbe  order  and  judg- 
ment of  the  district  court  will  be  reversed, 
and  cause  remanded,  with  direction  to  allow 
tbe  fee  or  commission  charged.  All  tbe  Jus- 
tices concurring. 


HAYS,  Sheriff,  v.  FARWELL  et  aL 
(Supreme  Conrt  of  Kansas.    Feb.  9,  18M.) 

COSVEBSIOK— PaBTIES — JOIKDER  OF  PtAISTIFI*- 
IXSTRCCTIOHS. 

1.  Where  the  mortgagee*  of  two  dtatt<j 
mortgages  executed,  delivered,  and  filed  e- 
multaneously  upon  the  same  peraoiial  proi>erT 
agree  that  the  liens  thereof  shall  be  concatreit. 
the  mortgfifrees  become  thereby  tenants  in  cc-x- 
mon  of  tbe  property  so  mortgaged,  and  may 
join  in  an  action  for  the  unlawful  coareo'-t 
of  the  same. 

2.  Instrnctions  are  to  be  oonsiderod  tsi 
construed  together  as  a  whole,  and,  if  not  «r- 
roneous  when  so  constmed,  no  one  of  them  vj 
be  iield  erroueoiig, 

(Syllabus  by  tbe  (Jourt.) 

Error  from  court  <tf  common  pleas.  Sedg- 
wick county;  Jacob  M.  Balderston,  Jodge. 

Action  by  John  V.  Farwell  &  Co.  and  othen 
against  W.  W.  Hays,  sheriff,  for  conversics. 
Plaintiffs  bad  judgment,  and  defendut 
brings  error.    Affirmed. 

The  other  facts  fully  ai^>ear  In  tbe  follow- 
ing statement  by  HORTON,  C.  J.: 

Thto  was  an  action  commenced  by  Jots 
v.  Farwell  &  Co.  and  L.  D.  Skinner  a«alDR 
W.  W.  Haya  to  recover  $10,000  damages  f«  j 
an  alleged  taking  and  conversion  of  goodi 
and  merchandise.  Tbe  plaintitrs  claimed  the 
goods  by  virtue  of  two  promissory  notes,— 
one  of  which,  for  138,613.23,  was  beld  and 
owned  by  tbe  firm  of  John  V.  Farwell  &  Ga: 
the  otbar-^6,450— by  the  State  Natioiial 
Bank  of  Wichita,  of  which  L.  D.  BUnner  is 
the  cashier.  The  first-named  note  was  ex- 
ecuted by  the  firm  of  W.  J.  Wilson  &  Co. 
signed  both  In  the  firm  name  and  by  tbe  iit- 
dividual  members,  to  J.  V.  Vturwell  A  Oa 
Tbe  second  note  was  executed  by  tbe  samr 
payors  to  L.  D.  Skinner,  cashier.  Sach  note 
was  secured  by  a  chatty  mortgage  upon  t 
stock  of  merchandise  at  Wlcbita,  In  this 
state,  owned  by  W.  J.  WBson,  the  bead  of 
the  firm  of  W.  J.  Wilson  &  Co.  Tbe  other 
two  members  of  said  firm  were  George  B. 
Chumasero  and  W.  E.  Wilson,  the  latter  be- 
ing a  minor  scm  of  W.  J.  Wilson.  The  de- 
fendant, who  to  tbe  sheriff  of  Sedgwick  coun- 
ty, levied'  upon  the  goods  under  an  order  of 
attachment  in  bis  bands,  issued  In  a  civil  ac- 
tion brought  against  W.  J.  Wilson  &  Ca  by 
Blumenthal  Bros.  &  Co.  upm  an  account  tor 
goods  sold  and  delivwed.  Tbe  defense  was. 
aside  from  the  question  of  misjoinder  of 
plaintiffs,  that  the  cbrcumstanoes  tmder  which 
the  mortgage  of  J.  V.  Farwell  &  Co.  was  ci- 
ecuted  were  such  as  to  make  it  Invalid  a^ 
against  tbe  attachment  levy.  Among  others, 
tbe  court  instructed  the  jury  as  follows:  "if 
tbe  chattel  mortgages  In  question  were  ex>^ 
cuted  by  the  (.aid  W.  J.  Wllaon  A  Co.  with 
tbe  Intent  to  hinder,  delay,  and  defraud  their 
creditors,  and  tbe  plaintiffs  participated  Id 
sucb  intent,  and  did  not  take  such  mortgages 
and  the  possession  of  said  goods  In  good 
faith,  and  tor  the  purpose  of  securing  valid 
debts,  but  for  the  purpose  of  aiding  tbe  said 
W.  J.  Wilson  &  Co.  to  d^cand  their  otber 
igitized  by  VjOOQ  IC 
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credlton,  then  the  defendant  had  the  right 
to  attadi  the  goods."  "(3)  If  you  believe 
from  the  evidence  that  the  B^rwell  mort- 
gage was  for  an  amount  largely  In  excess  of 
the  amount  owing  to  Farwell  Sc  Ck>.  by  Wil- 
son &  Co.,  you  may  consider  such  fact  as 
evidence  of  fraud;  and  if  you  further  find 
that  this  was  done  for  the  purpose  of  hinder- 
ing, ddaylng,  or  defrauding  other  creditors 
of  Wilson  &  Go.,  this  would  amount  to  fraud, 
and  render  the  mortgage  void  as  to  other 
creditors  of  Wilson  &  Co.  (4)  If  Farwell  A 
Co.  wrote  the  letter  of  the  date  of  August 
20,  1S87,  in  evidence,  and  gave  the  same  to 
Wilson  with  the  intention  that  the  same 
should  be  used  by  Wilson  to  obtain  credit, 
and  the  statements  in  said  letter  in  relation 
to  the  financial  character  and  ability  were 
false,  and  Imown  to  be  false  by  Farwell  & 
Co.,  and  Wilson  showed  this  letter  to  BIu- 
inentbal  Bros.  &  Co.  for  the  purpose  of  in- 
dncing  the  latter  to  sell  him  goods  on  credit, 
and  Blumentbal  bdieved  the  statements  in 
said  letter  to  be  true,  and  on  the  faith  there- 
of sold  the  goods  to  Wilson,  cdiarged  for  in 
the  attachment  suit  of  Blmnenthal  Bros.  & 
Co.,  you  must  find  for  the  defendant"  "(10) 
The  fact  that  J.  V.  Farwell  &.  Co.  gave  W.  J. 
Wilson  the  letter  which  has  been  introduced 
in  evidence  wiU  have  no  bearing  upon  the 
^ght  of  the  plaintiff  to  recover  in  this  action 
unless  you  find  that  said  letter  was  given 
■toy  said  J.  V.  Farwell  &  Co.  with  the  taitent 
nnd  for  the  purpose  of  enabling  the  said 
Wilson  to  buy  goods  on  ci-edlt,  and  also  given 
by  said  J.  V.  Farwell  &  Co.  with  the  knowl- 
edge that  the  statements  made  In  said  letter 
were  not  true."  The  plaintiff  recovered  a 
verdict  for  $3,788.75,  and  the  defendant's 
motion  for  a  new  trial  was  overruled,  and 
Judfnnent  rendered  for  the  amount  of  the 
verdict  against  him,  and  the  defendant  brings 
the  case  to  this  court 

Campbell  &  Dyer,  for  plaintiff  in  error. 
Edwin  White  Moore,  tar  defendants  in  oxor. 

HORTON,  0.  J.,  (after  stating  the  facts.) 
It  is  insisted  that  the  plaintiffs  below  had 
no  Joint  interest  in  the  property,  or  the  pro- 
ceeds thereof,  and  therefore  that  there  was 
such  a  misjoinder  of  plaintiffs,  and  such  a 
variance  between  the  allegations  of  the  peti- 
tion and  the  proof,  that  the  objections  to  the 
testimmy  and  the  demuirer  thereto  should 
have  been  sustained.  The  proof  showed 
that  the  notes  and  mortgages  were  all  exe- 
cuted on  the  same  day,  and  filed  at  the  same 
time,  and  that  there  was  a  verbal  agreement 
between  Farwell  &  Co.  and  Skinner  that  the 
liens  should  be  concurrent  It  is  the  mie 
that  where  two  or  more  parties  have  a  Joint 
Interest  in  personal  property  which  Is  in- 
jured, or  If  the  right  interfered  with  is  a 
right  iKMsessed  by  two  or  more  in  common, 
they  must  all  Join  In  an  action  for  the  inter- 
ference with  it  "The  concurrent  execution 
.and  delivery  of  two  chattel  mortgages  upon 


the  same  property  to  different  parties  makes 
the  mortgagees  tenants  in  common  of  the 
property  mortgaged,  and  they  should  Join  in 
an  action  for  the  unlawful  taldng  or  the  con- 
version of  it"  Welch  T.  Sackett,  12  Wis. 
243;  HiU  V.  Glbbs,  5  Hill,  (N.  Y.)  66.  We 
think,  therefore,  that  under  the  evidence 
offered  the  plaintiffs  below  had  such  a  Joint 
Interest  in  the  property  converted  as  per- 
mitted them  to  jointly  bring  the  action,  and 
that  there  was  no  fatal  variance  between  the 
allegations  of  the  petition  and  the  proof. 

It  is  next  insisted  that  the  instructions  of 
the  court  w»e  erroneous  and  misleading. 
In  August,  1887,  Wilson  went  to  Chicago,  to 
see  Farw^  &  Co.,  to  whom  he  was  indebted 
in  a  large  amount.  They  agreed  upon  a 
plan  by  which  the  creditors  of  Wilson  &  Fox, 
of  which  Farwell  was  the  largest  would  re- 
lease Fox  and  take  Wilson  alone.  It  was 
also  arranged  to  form  the  partnership  of  W. 
X  Wilson  &  Oo.  At  Chicago,  Farwell  &  Go. 
drew  up  and  gave  to  Wilson  a  letter,  of 
which  the  following  is  a  copy:  "John  V. 
Farwell  &  Company,  Chicago,  New  Tork, 
Manchester,  Paris.  Credit  Department  Chi- 
cago, August  20th,  1887.  Gentlemen:  After 
examining  thoroughly  the  affairs  of  Messrs. 
Wilson  &  Fox,  of  Wichita,  Kansas,  we  are 
of  the  opinion  that  the  contemplated  dissolu- 
tion of  partnership  will  be  for  the  benefit  of 
all  parties  concerned.  We  are  satisfied  that 
after  the  dissolution  Mr.  W.  J.  Wilson  will 
have  a  surplus  of  at  least  $25,000.00  in  his 
business,  and  we  are  entirely  willing  to  re- 
lease T.  L>.  &  J.  B.  Fox,  and  hold  our  present 
claim,  against  Wilson  &  Fox,  against  W.  J. 
Wilson  only.  Yonra,  truly,  John  V.  Farwell 
&  Company."  Afterwards,  at  Wilson's  so- 
licitation, this  letter  was  signed  by  J.  H. 
Walker  &  Co.  Wilson  went  from  Chicago 
to  New  YortL  It  Is  claimed  I7  defendants 
that  he  showed  the  Farwell  letter  to  Blumen- 
thal  Bros.,  of  whom  Wilson  &  Fox  had  or- 
dered in  the  spring  of  1887  a  bill  of  goods 
amounting  to  alx>nt  $2,000;  that  by  the  letter 
Wilson  induced  them  to  ship  the  goods  or- 
dered by  Wilson  &  Fox  to  W.  J.  Wilson  & 
Co.,  and  also  to  sell  liim  on  credit  a  bill  of 
goods  which  was  afterwards  delivered  to 
Wilson  ft  Co.,  but  Wilson  denied  that  be 
showed  the  letter  to  Blumenthal  Bros,  ft'  Co., 
or  that  he  spoke  to  them  about  it.  The  court 
gave  various  instructions  requested  by  the 
plaintiffs  below,  and  the  defendant  If  the 
instructions  given  were  not  sufficiently  defi- 
nite, or  if  they  did  not  apply  to  the  precise 
evidence  developed  upon  the  trial,  other  in- 
structions should  have  been  requested.  All 
of  the  instructions  requested  by  the  defend- 
ant excepting  one,  which  was  modified  so 
that  the  Jtny  "might  consider  the  circum- 
stances ther^n  referred  to  as  evidence  of 
fraud,"  were  given.  Farwell  &  Co.,  without 
any  knowledge  of  or  consent  thereto,  could 
not  be  held  responsible  by  their  letter  "for 
other  false  statements  made  by  W.  J.  Wilson 
to  the  Biumenthals  in  New  York  city  as  ^ 
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bin  financial  condition  or  pecuniary  ability." 
Thla  case  differs  materially  In  many  of  Its 
aspects  from  the  Wafer  Case,  46  Kan.  697, 
26  Pac.  1032.  In  that  rase  tt  was  found 
that  the  Insolvent  debtor  obtained  goods  from 
the  attaching  creditors  by  false  and  fraud- 
ulent means;  that  the  goods  were  received 
by  the  debtor  on  the  17th  day  of  March, 
IS&i;  that  the  chattel  mortgage  was  given 
to  the  bank,  the  antecedent  creditor,  within 
three  days  thereafter;  and  that  the  letter  of 
the  antecedent  creditor  induced  the  attaching 
creditors  to  give  the  Insolvent  debtor  credit, 
and  sell  him  goods.  In  this  case  Wilson  de- 
nied that  be  showed  the  letter  of  Farwell  & 
Oo.  to  Blumenthal  Bros.,  or  that  he  obtained 
any  credit  or  goods  from  them  thereby.  The 
chattel  mortgages  were  not  executed  until 
the  3d  of  Fetaniary,  1888,  six  months  after 
the  date  of  the  letter,  and  long  after  the 
goods  had  been  received  by  Wilson  &  Co., 
and  not  until  the  season  for  the  sale  of  fall 
and  holiday  goods  bad  passed.  The  debt 
from  Wilson  &  Co.  to  Farwell  &  Co.  in- 
creased between  August,  1SS7,  and  February, 
1888,  about  (8,000,  an  amount  much  more 
than  the  Blumenthals'  debt,  while  40  per  cent 
of  the  latter's  debt  had  been  paid.  On  the 
13th  of  December,  1887,  WUson  &  Co.  sent 
Blumenthal  Bros,  a  checic  for  $500,  and  sug- 
gested in  their  letter  containing  the  check 
that  they  had  "bought  too  many  nice  cloaks," 
and  asked  "them  to  help  them  out  of  some 
of  them."  This  was  an  intimation  that  they 
were .  willing  to  let  them  take  them  back 
again.  Then,  again,  the  evld«ice  of  Wilson, 
Harding,  and  Fox  all  tended  to  prove  the 
good  faith  of  Farwell  &  Co.  In  writing  the 
letter.  Criticism  may  be  made  upon  some 
of  the  instructions  given,  if  considered  sepa- 
rately, but  all  of  the  instructions  should  be 
construed  together.  In  this  light,  no  one 
was  prejudiced  thereby. 

Upon  the  merits  of  the  case,  the  claim  of 
defendant  below  waA  "that  Wilson  perpe- 
trated his  fraud  when  he  purchased  the 
goods  from  the  Blumenthals;  that  he  ob- 
tained them  under  false  pretenses;  that  his 
fraud  was  consummated;  that  the  giving  of 
the  mortgages  did  not  aid  him  In  doing  that, 
but  it  was  the  giving  of  the  letter  of  August 
20,  1887,  by  Farwell  &  Co.;"  and,  further, 
that  on  account  of  the  false  statements  con- 
tained in  that  letter,  and  the  knowledge 
thereof  by  Farwell  &  Co.,  the  latter  could 
not  accept  or  obtain  a  chattel  mortgage  upon 
the  goods  of  WUson  &  Co.  adverse  to  tlie 
attachment  lien  of  the  Blumenthals.  The 
following  Instruction,  which  was  given,  cov- 
ers all  the  material  facts  of  the  claim  so 
made:  "If  Farwell  &  Co.  wrote  the  letter  of 
the  date  of  Augnist  20, 1887,  in  evidence,  and 
gave  the  same  to  Wilson  with  the  intention 
that  the  same  should  be  used  by  Wilson  to 
obtain  credit,  and  the  statements  In  said  let- 
ter in  relation  to  the  financial  character  and 
iibility  were  false,  and  known  to  be  false  by 
FttrwcU  &  Co.,  and  Wilson  showed  tljis  let- 


ter to  Blumenthal  Bros.  &  Co.  for  tie  p 
pose  of  Inducing  .the  latter  to  sell  bin  ;. « 
on  credit,  and  the  Blumenthals  IjeSered'x 
statements  in  said  letter  to  be  tme,  ni 
the  faith  thereof  sold  the  goods  to  v:i^^. 
charged  for  in  the  attachment  suit  of  ^r 
menthal  Bros.,  you  mnst  find  for  the  4ef-: 
ant"  The  jury  found  for  plalntilb  b- : 
and  therefore  all  conflicting  etideoce  i/ 
be  resolved  in  their  favor. 

In  one  view  of  the  case  the  tenth  k~. 
tlon   might  be  complained  of,  bat  is : 
struction  was  followed  by  the  one  jis*  . 
ed,  which  permitted  the  defendnnt  tie)"' 
defeat  the  Farwell  mortgage  If  die  '.r.i  ' 
August  20,  1887,  was  known  by  Far:<^ . 
Co.  to  be  false,  and  was  given  to  Wlk. 
the  ptirpose  of  obtaining  credit,  wheUis  - 
credit  was  for  the  purpose  of  rel^aais  F 
&  Son  or  tised  to  obtain  goods.    Thblsir. 
tlon  really  covers  all  that  was  daimed.  ' 
do  not  think  it  necessary  to  commea: ' 
ther.     The  Judgment  will  be  affinuri.  . 
the  Justices  concuirins. 


MIAMI  COUNTY  NAT.  BANK  OF  P.V  - 
V.  BARKAXOW,  Sheriff. 
(Supreme  Court  of  Ksniaa.    Feb.  9,  &■- 

Chattbl  Mortoaoes— Vauditt  of— RtRT- 
Plbadino— Res  Jcdicata. 

1.  A  failing   firm    transfeired  t  S:^  ' 
merchandise  by  chattel  mortgage  to  tk  ~ 
tiff.    Subsequently,  it  was  seized  In'  ti«  c- 
under    executions   issued    npoa  jadinaK? 
tained  against  the  firm.    Plaintiff  tltai  - 
ing  under  its  mortgage,   brought  ta  aft--- 
replevin  to  recover  the  possessioo  of  th; : 
The  sheriff  answered  by  a  genenl  dniil 
substitution    of    the    judnnent    oediun  ' 
asked  for  or  obtained.    Bdi,  that  (he  dr; 
as  the  representative  of  the  crediton,  wu  <: 
tied  to  make  any   defense   wliidi  the;  c- 
have    made,    had    snbstitntion    l>eea  c^?' 
Beld,  further,  that  the  sheriff,  under  tt  ■ 
erai  denial,  might  prove  that  the  mortp-'' 
plaintiff  was  a  fraud  upon  the  credinn  i ' 
failing  firm. 

2.  The  decision  of  a  court  vacsdE;  >^ 
tachment  obtained  by  the  crediton  c^': 
ground  that  the  transfer  w^aa  fraodnlett  i* : 
such  an  adjudication  as  'wlU  preclnOe  >  > 
amination  of  the  same  snbject-marter  ii  >  ^- 
lar  form  of  action  in  the  aame  or  a  siM^r-  ■ 
controversy. 

3.  While  the  plaintiff  wma  tatitiei  t>  "- 
security  from  the  failing  firm  for  the  >= 
actually  due  from  them,  the  mclnsxc  > 
mortgage  of  a  large  debt  due  to  iftiD^  ~ 
one  who  was  not  a  member  of  ue  &^ ' 
which  amounted  to  more  than  the  enc««' 
of  the  firm,  rendered  the  mortgage  roM  a 

(Syllabus  by  the  Court) 

Brror  from  district  court.  Miami  c' 
John  T.  Burrls,  Judge. 

Action  In  replevin  by  the  Miami  C  ' 
National    Bank    of    Paola,    Eaa..  ^' 
George   D.    Barkalow,   sherliT.    Tlxn 
Judgment  for  defendant,  and  plainUf  ^- 
error.    Afi3lrmed. 

Sheldon  &  Sheldon,  for  plaintiff  t: 
W.  H.  Browne,  W.  T.  Johnston.  « 
O.  Sheridan,  for  defendant  in  error. 


Km.) 


MIAMI  COUNTY  NAT.  BANK  e.  BARKALOW. 


797 


JOHNSTON,  J.  This  was  a  controversy 
egarding  the  validity  of  a  mortgnge  and 
ransfer  of  a  stock  of  groceries  made  by  J. 
i.  Can-oil  &  (30.  to  the  Miami  County  National 
?ank  of  Pnola.  The  mortgage  was  executed 
o  socure  an  actual  Indebtedness  of  the  firm 

0  the  bank  of  about  $300,  and  also  a  claim 
f  52,700  which  the  bank  held  against  Frank 
I.  Carroll,  who  was  not  a  member  of  the 
Tm  of  J.  H.  Carroll  &  Co.  Immediately  after 
he  execution  of  the  mortgage,  the  bank  took 
ossession  of  the  stock  of  goods.  They  were 
ubsequently  seized  by  George  D.  Barkalow, 
3  sheriff,  under  eight  executions  issued  from 
le  district  court  upon  judgments  that  had 
een  rendered  against  J.  H.  Carroll  &  Co. 
be  bank  and  one  T.  S.  McLachlin,  who 
ad  also  obtained  a  mortgage  upon  the  stock, 
>mmenced  a  Joint  action  of  replevin  against 
le  sheriff;  and  upon  a  trial  the  court  sus- 
lined  a  demurrer  filed  by  the  defendant 
pon  the  groimd  that  there  was  a  mlsjoln- 
er  of  parties  plaintiff.  They  then  asked 
armtssion  to  file  separate  petitions,  which 
ns  denied,  and  the  jury  was  discharged, 
f  terwards,  upon  the  application  of  plain- 
ff,  a  new  trial  was  granted,  when  a  sep- 
'ate  petition  was  filed  by  plaintiff,  and  a 
iparate  action  docketed.  The  sheriff  an- 
vored  with  a  g«ieral  denial,  and  a  trial  was 
id  with  a  jury,  which  resulted  in  a  ver- 
ct  for  the  defendant  that  he  was  entitled 

the  stock  of  groceries,  the  value  of  which 
ns  $1,450,  and  that  the  sherlCTs  Interest 
ereln  was  $1,532.33.  Judgment  was  ren- 
red  against  the  bank,  in  favor  of  the  sher- 
,  for  the  return  of  the  property,  or  the 
[>overy  of  the  value  of  the  same,  with  costs. 
la  this  proceeding  for  review,  the  first  rul- 
Z  criticised  is  the  one  holding  that  there 
IS  a  misjoinder  of  plaintiffs,  as  the  action 
IS  originally  brought  As  a  new  trial  was 
%nted,  that  ruling  is  no  longer  materiaL 
t  is  contended  that  there  was  error  in  per- 
ttlng  the  sheriff  to  introduce  evidence  at- 
irlklng  the  bona  fides  of  the  chattel  mort- 
ge,  and  to  show  that  It  was  taken  by  the 
ak  for  the  purpose  of  hindering,  delaytaig, 

defrauding  the  creditors  of  J.  H.  Carroll 
Co.  The  judgment  creditors  were  never 
:>stltuted  as  defendants  in  the  place  of  the 
>riff,  and,  as  his  answer  was  a  general 
lial,  it  is  contended  that  he  was  not  entl- 
}  to  prove  that  the  mortgage  to  the  bank 
3  a  fraud  upon  the  creditors  of  J.  H.  Car- 

1  &  Co.  While  the  creditors  might  have 
>ri  substituted  upon  the  application  of 
inselves  and  of  the  sheriff,  such  a  sub- 
:ution  was  not  essential  to  the  making  of 
complete  defense  by  the  sheriff.    He  was 

representative  of  all  the  creditors  In 
ose  faror  the  executions  were  issued,  and 
itled  to  make  any  defense  which  they 
;l3t  have  made,  had  substitution  been  ef- 
tcd.  If  there  was  a  conflict  of  Interest 
oag  the  creditors,  it  would  furnish  a 
y-os  reason  for  substitution,  or  the  making 
siich  creditors  parties  with  the  sljeriff;  but 


in  this  case  no  such  conflict  existed,  and  no 
application  for  substitution  was  made.  Civ. 
Code,  i  45;  Hoisington  v.  Brakey,  31  Kac. 
560,  3  Pac  333;  Wafer  v.  Bank,  36  Kan.  292, 
13  Pac.  209.  Under  the  general  denial  filed 
by  the  sheriff,  he  was  entitled  to  introduce 
evidence  attacking  the  chattel  mortgage  tak- 
en by  the  bank,  for  fraud  and  Invalidity. 
Holmberg  v.  Dean,  21  Kan.  78,  and  cases 
cited. 

Id  four  of  the  actions  wherein  the  execution 
creditors  obtained  judgments,  attachments 
were  sued  out,  and  upon  motions  of  the  bank 
and  of  J.  H.  Carroll  &  Co.  these  attachments 
were  vacated  and  discharged.  It  is  now  con- 
tended that  as  to  those  creditors  the  rulings 
upon  the  attachment  were  conclusive,  upon 
the  principle  of  res  adjucata.  The  decision 
of  an  Interlocutory  motion,  such  as  these 
were.  Is  not  conclusive,  and  will  not  prevent 
a  re-examination  of  the  same  subject-matter 
in  a  regular  form  of  action  in  the  same  or 
in  a  subsequent  controversy.  Stapleton  t. 
Orr,  43  Kan.  170,  23  Pac.  109. 

It  Is  further  contended  that  the  testimony 
Is  Insufficient  to  sustain  the  verdict  and  judg- 
ment. Under  the  rule  by  which  the  testi- 
mony must  be  measured  in  this  court,  we 
think  it  must  be  held  to  be  sufficient  to  sus- 
tain the  result  that  was  reached.  We  must 
assume  from  the  testimony  and  verdict  that 
the  bank  Included  in  the  mortgage  given  by 
the  firm  a  claim  of  $2,700  which  the  firm 
did  not  owe.  The  Insolvent  condition  of  the 
firm  was  well  known  to  the  bank,  and,  wifb 
a  knowledge  that  creditors  were  pressing  for 
a  settlement  of  their  claims,  the  bank  in- 
cluded with  its  small  debt  against  the  firm  an 
indebtedness  of  another,  which  appears  to  have 
been  well  secured,  and  which  was  about  10 
times  as  large  as  the  debt  of  the  firm,  thus 
covering  by  mortgage  the  buUre  assets  of  the 
falling  firm.  Indeed,  the  amount  of  the  debt 
named  in  the  mortgage  was  more  than  double 
the  value  of  the  mortgaged  goods.  The  mort- 
gage was  hurriedly  executed,  and  with  the 
pui'pose  that  the  bank  should  at  once  take 
possession  of  the  entire  stock.  It  is  true, 
there  was  an  effort  made  to  show  that  Jen- 
nie C.  Carroll,  one  of  the  firm,  was  In  a  cer- 
tain sense  liable  for  the  $2,700  debt  Included 
in  the  mortgage,  but  the  finding  of  the  jury 
negatives  that  claim.  The  charge  of  the 
court  fblrly  and  fully  presented  the  case 
to  the  jury,  and  leaves  the  plaintiffs  no 
ground  for  the  complaint  that  is  made.  They 
were  fully  advised  that  a  debtor,  although 
financially  embarrassed,  might  in  good  faith 
prefer  one  creditor  to  another,  and,  further, 
that  partners.  If  they  acted  In  good  faith, 
might  mortgage  the  partnership  property  to 
secure  the  payment  of  the  Individual  debt 
of  one  of  the  partners.  They  were  further 
properly  instructed  that  If  the  $2,700  note 
was  not  a  debt  of  the  firm,  nor  of  either  one 
of  the  partners,  then  the  giving  of  the  chut 
tel  mortgage  by  the  firm  ui>on  the  prop<>rry  of 
the   partnership  to  secure    that    na$f   wn» . 
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frandoJcnt  and  void,  although  the  same  mort- 
gage included  a  Just  debt  from  the  firm  to 
the  bank  of  about  $373.  While  a  small  part 
of  the  debt  wag  Just  and  due,  the  acts  of 
the  firm  and  the  plaintiff,  as  disclosed  by 
the  testimony  and  findings,  in  Including  an 
amoimt  In  the  moartgage  so  greatly  In  excess 
of  the  real  debt  of  the  firm,  entirely  destroy 
the  validity  of  the  mortgage,  so  that  It  fur- 
nishes no  security  for  the  actual  debt  covered 
by  it  Wallach  t.  WyUe,  28  Eitn.  138;  Win- 
stead  T.  Hulme,  32  Kan.  668,  4  Fac.  894; 
McDonald  v.  Gaunt,  30  Kan.  €93,  2  Pac.  871; 
Beavers  t.  McEinley,  50  Kan.  602,  32  Paa 
363,  and  33  Pac  359.  The  Judgment  of  the 
district  court  will  be  afilrmed.  All  the  Jus- 
tices concurring. 


VAN  DEMARK  et  al.  v.  BARONS. 
(Supreme  Coort  of  Kansas.    Feb.  9.  1894.) 

COBFOKATIOK»— X.IABIUTT  OF  BtOCKBOLDBBS — 

Tbanbfeb  or  Stock. 

1.  The  general  rule  la  that  shares  of  stock 
of  a  corporatioD  are  peTsonal  property,  and  may 
be  transferred  like  anjr  other  property,  nnless 
the  transfer  is  restramed  by  the  charter  or 
articles  of  assodation,  and  that  a  bona  fide 
transfer  terminates  the  liability  of  the  trans- 
ferrer either  to  the  company  or  to  creditors. 

2.  The  liability  of  a  stockholder  of  a  cor- 
poration against  whom  an  execntion  may  be  is- 
sned  under  the  provisions  of  paragraph  1192, 
Gen.  St  1889,  is  measured  by  the  number  or 

■  shjires  held  by  him  at  the  time  the  execution 
a^inst  the  property  or  effects  of  the  ooriKxra- 
tion  is  found  to  be  ineSectuaL 
(Syllabus  by  the  Court) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturgls,  Judge. 

Action  by  F.  E.  Barons  against  the  Clyde 
Milling  Company.  Plaintiff  had  judgment, 
and,  execution  having  beed  ordered  against 
M.  V.  B.  Van  Demark  and  C.  W.  Van  De- 
mark  aa  stodch<dders  of  defendant  corpora- 
tion, they  bring  error.     Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HORTON,  C.  J.: 

On  the  28th  day  of  September,  1885,  before 
A.  B.  Chaffee,  a  Justice  of  the  peace  of  Cloud 
county,  in  this  state,  F.  B.  Barons  recovered 
a  Judgment  of  $135.06  and  $32.03  costs 
against  the  Clyde  Milling  Company,  of  Cloud 
county,  for  rent  of  a  certain  Ertrlp  of  land  up- 
on a  written  lease  executed  the  1st  of  August, 
1884.  The  rent  sued  for  was  for  the  months 
of  May  and  June,  1885,  at  $75  per  month.  On 
the  17  th  day  of  May,  1889,  the  execntion  was 
issued  by  the  Justice  of  peace  upon  the  Judg- 
ment against  the  milling  company,  and  re- 
turned unsatisfied  for  want  of  property  on 
which  to  levy.  On  the  8d  day  of  June,  1889, 
F.  B3.  BarcMis  filed  his  motion  before  Samuel 
Demenr,  a  Justice  of  the  peace  of  the  city 
of  ConcOTdla,  in  Cloud  county,  to  obtain  an 
execution  against  M.  V.  B.  Van  Demark  and 
0.  W.  Van  Demark,  alleging  that  such  per- 
sons were  on  and  after  the  Ist  day  of  Au- 
gust, 1884,  stockholders  of  the  Clyde  Milling 
Company  to  the  amount  of  $5,000  each  in 


paid-up  stock.  AH  of  Oils  was  sold  and  trans- 
ferred in  good  faith  to  H.  B.  Sails.  F.  W. 
Frazlus,  and  H.  Dobbs  before  the  1^  of  May, 
1885.  Tbe  oorporaticMi  oontlnned  to  do  tia^ 
ness  after  that  time  until  Mardi  17,  18ST, 
when  the  property  was  destroyed  by  fire. 
When  the  Van  Demarks  sold  and  transferred 
their  stock  their  cotlficates  were  surrendered 
and  cancded,  and  new  certificates  of  stock 
were  issued  to  the  purchasers,  and  proper 
entries  made  thereof  upon  tbe  stock  books 
of  tbe  mming  company.  At  the  time  the  ac- 
tion was  commenced  by  F.  E.  Barons  against 
the  Clyde  MiUlng  Company  the  Van  Demaiks 
were  not  stockholders  in  tbe  corporation;  nei- 
ther were  they  stoddiolders  at  the  time  th<' 
Judgment  was  rend«'ed,  nor  at  tbe  time  the 
application  was  made  before  the  Justice  of  tlK- 
peace  for  execution  to  Issue  against  them  as 
stockholders.  On  the  7th  day  of  June,  1889. 
the  Justice  sustained  the  application  of  F.  E. 
Barons,  and  directed  an  execution  to  issue. 
The  Van  Demarks  excepted  to  tbe  ordo",  and 
prosecuted  proceedings  in  mtot  to  the  d^ 
trlct  court  of  Cloud  county.  On  tbe  30th  at 
April,  1890.  the  district  court  of  tlie  county 
aflrmed  the  order  and  Judgment  of  tbe  Jus- 
tice of  the  peace.  The  Van  Demarks  except- 
ed, and  bring  the  case  here. 

Theo.  Laing  and  C.  W.  Van  Demaik.  for 
plaintiffs  in  errw.  J.  W.  Sheafor,  for  defend- 
ant in  error. 

HORTON,  O.  J.,  (after  stating  the  facts.^ 
The  general  rule  is  that  shares  of  stock  of 
a  ccvporation  are  personal  property,  and  may 
be  transferred  like  any  other  property,  unless 
the  transfer  is  restrained  by  the  charter  or 
articles  of  association,  and  that  a  bona  fide 
transfer  terminates  the  liability  of  the  trans- 
ferrer either  to  the  omnpany  or  to  creditorsL 
Thomp.  Liiab.  Stockh.  t  210,  and  cases  cited; 
Mor.  Prlv.  Corp..  {  88&  The  decisions  of  the 
courts  upon  this  question  have  been  exceed- 
ingly conflicting,  but  the  rule  announced  is 
in  accord  with  the  previous  intimations  of 
this  court  Valley  Bank  &  Sav.  Inst.  t.  La- 
dles' Cong.  Sewing  Soc.,  28  Kan.  42S.  In 
Plumb  v.  Bank,  48  Kan.  484,  29  Pac  699,  it 
was  observed:  "The  registration  of  stock  re- 
quired by  statute  is  in  part  for  the  benefit 
of  the  public  and  to  provide  creditors  with 
a  record  of  those  who  are  indlvldnally  liable 
in  case  the  corporation  becomes  unable  to 
meet  Its  obligations.  •  •  •  Tbe  general 
mle  Is  that  the  books  of  the  corporation  for- 
nlsh  evidence  as  to  what  persons  are  entitled 
to  the  rights  and  privileges  of  stockholders 
and  to  whom  creditors  may  look  for  pay- 
ment in  the  event  of  the  Insolvency  of  •fte 
corpwatlon."  See,  also.  Bank  v.  WnlfAnb- 
ler,  19  Kan.  65;  Hen  tig  v.  James,  22  Kan. 
326.  Tliis  rule  also  seems  to  be  In  accord 
with  the  express  legislative  will.  Paragraph 
1193,  Gen.  St  1889,  reads:  'TThe  clerk  or 
other  ofiScer  having  charge  of  the  books  of 
any  corporation,  (m  demand  of  tbe  plaintiff 
In  any  execution  against  the  COTporatlon.  his 
Digitized  by  VjOOQ  IC 


luiu.) 


MILLER  V.  WICHITA  OVEBALL  &  SHIBT  MANUF'G  CO. 


799 


ngent  or  attorney,  shall  funilsli  such  plain- 
tiff, his  agent  or  attorney,  with  the  names 
and  places  of  residence  of  the  stocIiLhoIders 
(so  far  as  Imown,)  and  the  amomit  of  stocli 
held  \>j  each,  as  shown  by  the  boolcs  of  the 
corporation."  The  constitution  of  our  state 
ordains  that  "dues  from  corporations  shall  be 
secured  by  Individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder;  and  such 
oiha  means  as  shall  be  provided  by  Iftw; 
but  such  individual  liabilities  BhaU  not  apply 
to  railroad  corporations,  nor  corporations  for 
religious  or  charitable  purposes."  The  pro- 
visiQn  of  the  statute  permitting  an  execution 
to  be  Issued  prorides  the  stocldbolder  is  lia- 
ble to  "an  extent  equal  In  amount  to  the 
amount  of  stock  by  him  or  her  0|wned,"  etc 
Paragraph  1192,  Gen.  St  1880.  The  true 
meaning  of  the  constitution  and  statute  Is 
manifest  Each  stockhcdder  is  liable  for  the 
dues  of  the  corporation  to  an  additional 
amount  equal  to  the  stock  owned  by  him  or 
her;  that  is,  owned  at  the  time  the  liability 
attaches.  Missouri  has  a  statute  almost  iden- 
tical with  ours,  permitting  an  execution  to  Is- 
sue against  a  stockholder.  Section  13,  Wag. 
St  291.  The  Missouri  statute,  and  the  por- 
tion of  our  statute  requiring  construction  at 
our  hands,  seem  to  hare  been  taken  almost 
literally  from  the  English  statute  of  8  &  9 
Vict  c.*  16,  S  36.  The  English  statute  is  con- 
strued by  the  courts  of  that  country  to  permit 
executions  to  be  issued  against  the  persons 
only  who  are  stoclcholdors  at  the  tUue  the 
execution  against  the  property  or  effects  of 
the  corporation  Is  found  to  be  ineffectual. 
Nixon  T.  Green,  11  Bzch.  649,  3  Hurt  &  N. 
686.  The  Missouri  courts,  following  the  coa- 
struction  given  by  the  English  courts,  also 
hold  that  under  the  statute  the  liability  ot 
the  stockholder  is  measured  by  the  number 
of  shares  held  by  Mm  at  the  time  of  the  re- 
turn of  the  execution  nulla  bona.  Slorainka 
-r.  AUen,  76  Mo.  384.  In  this  case  no  action 
In  equity  was  brought  to  marshal  the  liabili- 
ties of  aU  the  stockholders,  but  a  motion  was 
made  only  for  the  Issuance  of  an  execution. 
"While  we  maintain  the  right  of  a  share- 
holder to  dispose  of  Ms  shares  absolutely," 
said  Dnion,  J.,  In  a  well-considered  case,  "by 
an  out  and  out  sale  and  registered  transfer, 
and  thus  escape  liability,  provided  the  sale 
l8  made  bona  fide,  and  the  purchaser  is  In 
law  capable  of  assuming  the  liabilities  of  the 
transfeirer,  yet  this  does  not  Involve  the  right 
to  transfer  shares  for  a  fraudulent  purpose, 
or  under  circumstances  which  the  transfrarer 
knows  will  make  the  transfer,  if  It  is  sus- 
tained, work  a  fraud  upon  other  stockholders, 
or  upon  creditors."  Johnson  y.  Laflin,  6  Cent 
Law  J.  131. 

We  are  referred,  upon  the  part  of  the  plain- 
tiff below,  among  others,  to  the  following 
cases  from  Ohio:  Brown  y.  Hitchcock,  36 
Ohio  St  667,  and  Wheeler  y.  Fanrot  37  Ohio 
St  20.  It  Is  urged  that  the  constitution  and 
statutes  ot  OUo  are  substantially  the  same 


as  those  of  tMs  state.  There  is  a  slight  dlf 
ference  only  in  the  constitutions  of  the  two 
states,  but  a  wide  difference  in  the  statutes. 
In  construing  the  statute  of  Ohio,  the  lan- 
guage of  "all  stockholders  •  «  •  shall  be 
deemed  and  held  liable  for  an  amount  equal 
to  their  stock  subscribed  In  addition  to  such 
stock,  for  the  purpose  of  securing  the  credit- 
ors of  such  company,  and  that  the  trustees 
and  directors  •  •  •  shall  be  deem,  d  and 
held  individually  liable  for  all  debts  contract- 
ed by  them"  was  hdd  as  a  legislative  indica- 
tion that  the  statute  included  those  who  were 
stockholders  at  the  time  the  Indebtedness  wns 
incurred,  and  also  all  of  those  wIm>  success- 
ively stand  in  their  shoes  In  respect  to  the 
same  stock.  Therefore  the  Ohio  decisious 
hold  that  the  assignees,  as  well  as  the  assign- 
ors, of  stock  are  necessary  parties  in  actions 
to  enforce  the  liability  of  stockholders;  the 
pundiasers  of  stock  being  hdd  In  that  state 
as  indemnitors  to  the  assignors  against  their 
liability  to  creditors.  Wheeler  y.  Faurot 
supra.  The  effect  of  these  decisions  Is  to  at- 
tach the  liability  to  the  stock,  and  not  to  the 
stockholder  merely.  But  In  Brown  y.  Hitch- 
code,  supra,  deciding  that  the  personal  lia- 
bility of  a  stockholder  is  not  discharged  by 
the  subsequent  assignment  or  transfer  of  his 
stock,  two  of  the  aMest  jodges  dissented. 
The  deckdons  reCecred  to  were  made  by  the 
supreme  court  of  OMo  after  the  adoption  of 
our  c(Histitatlon  and  statute,  and  therefore  we 
are  not  required  to  follow  the  Judicial  con- 
struction of  that  state.  The  Judgment  of  the 
district  court  will  be  reversed,  and  cause  re- 
manded. 

JOHNSTON,  J.,  concurring. 

AIiLBN,  J.,  (concurring  specially.)  I  con- 
cur in  the  decision  of  tMs  case  because  It  Is 
a  proceeding  to  obtain  by  motion  an  execu- 
tion against  the  stoddiolders,  under  para- 
graph 1192  of  the  Gen«-al  Statutes.  Such  a 
proceeding  is  summary  in  its  character,  and 
not  adapted  to  the  trial  of  controverted  ques- 
tions of  fact  or  the  adjustment  of  equities 
growing  out  of  transfers  of  stock.  As  to  the 
effect  of  a  transfer  by  one  who  Is  a  stodchold- 
er  at  the  time  a  debt  is  contracted  to  a  person 
not  financially  responsible,  even  though  made 
In  good  faith,  where  a  regular  action  is 
Inronght  to  charge  him  with  liability,  I  ex- 
press no  opinl<«. 


MILLER  y.  WICHITA  OVERALL  &  SHIRT 
MANUF'O  CO. 

(Supreme  Court  of  Kansas.    Feb.  9,  1894.) 

Attachmbnt— Whbx  Pbqpbk — Debt  not  Dob. 
1.  The  fact  that  a  debtor  volnntarily  se- 
cures bona  fide  debts  dne  to  some  of  his  cred- 
itors by  chattel  mortgages  is  not  alone  sufficient 
to  support  an  attachment  against  his  property 
on  the  ground  that  he  has  disposed  of  his  prop- 
erty with  the  intent  to  hinder  and  delay  his 
creditara 
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2.  Where  an  attachment  is  issued  on  ne;;o- 
tlahle  promissotT  notes  not  due,  it  Is  error  for 
the  court  to  enter  jndgment  thereon  before  the 
last  day  of  grace. 
(Syllabiu  by  the  Conrt) 

Error  from  dlBtrlct  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  on  two  promissory  notes  by  the 
Wichita  Overall  &  Shirt  Manufacturing  Com- 
pany against  L.  M.  Miller.  There  was  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

C.  T.  Atkinson  and  McDermott  &  Johnson, 
for  plaintiff  in  error.  Rohrbaugh  &  Raucb, 
for  defendant  In  error. 

ALLEN,  J.  On  the  14th  day  of  December, 
1880,  the  plaintiff  In  OTor  executed,  In  the 
name  of  L.  M.  Miller  &  Co.,  two  promissory 
notes  payable  to  the  order  of  the  defendant 
In  error,— one  for  (150,  due  March  15,  1890, 
and  the  other  for  (153.33,  due  April  15,  1890. 
This  action  was  brought  on  December  16, 
ISSO,  on  the  two  notes,  and  an  attachment 
was  obtained  against  the  proi)erty  of  the  de- 
fendant, by  order  of  the  district  judge,  on  an 
affidavit  stating  that  the  defendant  had  dis- 
posed of  his  property  with  Intent  to  hinder 
and  delay  his  creditors.  The  defendant  filed 
a  motion  to  discharge  the  attachment,  to- 
gether with  an  affidavit  denying  the  groimds 
stated  in  the  affidavit  on  which  the  attach- 
ment was  obtained.  On  the  hearing  of  this 
motion,  testimony  was  offered  showing  that, 
at  the  time  the  notes  sued  on  were  taken,  a 
chattel  mortgage  was  also  executed  by  the 
defendant.  The  testimony  offei'ed  in  support 
of  the  attachment  shows  that  Miller  was  a 
merchaflt  doing  business  at  Arkansas  City, 
under  the  name  of  L.  M.  Miller  &  Co.  Plain- 
tiff was  located  at  Wichita.  Miller,  being 
considerably  in  debt,  and  pressed  by  some  of 
bis  creditors,  executed  a  first  mortgage  on 
his  stock  of  goods  to  the  Kendall  Boot  & 
Shoe  Company  for  $1,032,  and  thereafter  ex- 
ecuted a  number  of  mortgages  to  various 
other  creditors  before  the  one  to  the  plaintiff. 
At  the  time  of  the  execution  of  the  Kendall 
Company's  mortgage,  It  does  not  appear  that 
they  were  asldng  for  It,  but  the  execution  of 
the  mortgage  was  voluntary  on  Miller's  part 
It  does  appear,  howevw,  that  he  was  pressed 
by  other  creditors,  and  that  he  preferred  to 
secure  the  Kendall  Company  first,  giving  as 
a  reason  therefor  that  he  would  rather  be  in 
their  hands  than  in  anybody  else's;  "that 
they  had  treated  him  very  honorably,  and 
would  protect  him  from  any  other  creditors 
If  be  got  Into  trouble;  and  that  they  would 
allow  him  to  handle  the  btislness  for  them, 
and  thus  protect  himself."  It  appears  that 
he  took  the  mortgage  himself  from  Arkansas 
City  to  Wlnfleld,  and  filed  it  for  record,  but, 
before  doing  so,  it  was  delivered  by  him  to 
the  attorney  of  the  Kendall  Company.  The 
only  evidence  in  the  record  tending  in  any 
manner  to  sustain  the  attachment  is  that 
■concerning  the  statements  made  by  Miller  as 


to  his  purpose  In  giving  the  Kendall  Com- 
pany a  first  mortgage  on  his  stock.  It  is 
apparent  that  the  execution  of  such  a  mort- 
gage tends  to  hinder  other  creditors,  to  some 
extent  at  least.  In  the  collection  of  their 
debts;  yet  it  Is  the  settled  law  of  this  state 
that  a  debtor  lias  the  eight  to  secure  oae 
creditor  by  chattel  mortgage  in  preference  to 
others.  B^imlture  Co.  v.  Armstrong,  46  Kan. 
270,  26  Pac.  093;  Hosea  v.  McClnre,  42  Kan. 
403»  22  Pac  317.  There  Is  nothing  in  the 
record  showing  that  the  mortgage  contained 
any  unusual  provisions,  that  any  rights  were 
reserved  by  Miller  other  tlian  those  of  mort- 
gagors generally,  nor  that  there  was  any 
agreement  on  the  part  of  the  Kendall  Com- 
pany to  show  him  any  especial  favors  what- 
ever. The  most  that  can  l>e  said  in  support 
of  the  position  Is  that  Miller's  statements 
show  that  he  expected  good  treatment  at 
their  hands,  and  that  his  property  would  not 
be  unnecessarily  sacrificed.  No  claim  was 
made  on  the  hearing  that  the  debts  secured 
by  mortgages  prior  to  that  of  the  plaintiff 
were  given  to  secure  any  but  bona  fide  debts, 
nor  that  any  one  of  them  was  for  an  amount 
larger  than  that  actually  owing.  In  this  state 
of  the  case,  we  think  the  evldmoe  wholly 
fails  to  sustain  the  attachment,  and,  as  the 
plaintiff  brought  suit  on  the  notes  before 
they  were  due.  It  cannot  maintain  its  action 
if  the  attachment  fails.  It  appears,  also,  that 
judgment  was  rendered  on  both  notes  on  the 
15th  day  of  April,  1800.  This  was  the  date 
on  which  the  second  note  was  payable  by 
its  terms,  but,  as  the  defendant  was  entitled 
to  three  days  of  grace  tho'eafter,  the  Judg- 
ment was  prematurely  entered.  The  Judg- 
ment and  order  sustaining  the  attachment 
must  be  reversed,  and  a  new  trial  ordered. 
All  the  justices  concurring. 


BRVING  V.  PHELPS  &  BIGELOW  WIND- 
MILL CO.  et  al. 

(Supreme  Court  of  Kansas.    Feb.  9.  1891.) 

HECHAT9I08'  Liens — Who  mat  Interplkaix 
Where  a  par^,  seeking  to  obtain  fore- 
closure of  a  mechanic  8  lien,  makes  aerrice  by 
publication  on  tlie  parties  who  appear  from  the 
records  to  be  the  hoidos  of  priw  mortgage!!, 
and  where  the  first  mortgage  is  owned  by  a 
person  whose  assignment  nas  not  been  placed 
on  record,  and  on  application  of  the  second 
mortgagee,  before  any  sale  of  the  incambere<i 
premises,  the  judgment  is  opened,  and  sndi  sec- 
ond mortgagee  let  in  to  defend,  and  afterwardi 
the  holder  of  the  first  mortgue  moves  for  leave 
to  answer,  and  also  leave  to  interplead,  and  the 
court  grants  leave  to  interplead,  but  refnsm 
leave  to  answer,  and  afterwards  revokes  the  or- 
der granting  leave  to  interplead,  and  lefnaa 
all  right  to  be  heard,  and  where  no  into-reninc 
rights  have  been  acquired  on  the  faith  of  sndi 
judgment,  kM,  that  the  court  should  have  per- 
mitted the  first  mortgagee  to  answer,  and  liave 
his  rights  protected. 
(Syllabus  by  the  Ck>urt) 

Error  from  district  court,  Kiowa  county; 
S.  W.  Leslie,  Judge. 
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Action  by  the  Phelps  &  BIgelow  Windmill 
Company  against  H.  F.  Megenlty  and  others 
to  foreclose  a  mechanic's  Uen.  After  a  Judg- 
ment was  entered  for  plaintiff,  W.  A.  Brvlng, 
the  mortgagee  of  the  property,  moves  to 
vacate  the  same.  From  a  judgrment  denying 
the  motion,  Elrrlng  iHilngs  error.    Reversed. 

Geo.  L.  Douglass,  for  plaintiff  In  error.  T. 
E.  Dempsey,  for  defendants  In  error. 

ALLEN,  J.  The  defendant  H.  F.  Megenlty 
executed  two  mortgages  to  George  0.  Strong, 
the  first  one  toe  $500,  and  the  second  for  |50. 
The  first  one  was  assigned  to  E.  G.  Robert- 
son, and  said  assignment  duly  recorded. 
Robertson  thereafter  assigned  it  to  W.  A. 
Krvlng,  the  plaintiff  in  error,  who  did  not 
record  the  assignment  to  him.  The  second 
mortgage  was  assigned  to  tlie  Hartford  In- 
vestment Company.  On  January  8,  1889,  the 
Phelps  &  Blgelow  Windmill  Company  began 
this  suit  to  foreclose  a  mechanic's  lien  on  the 
property  covered  by  the  mortgage,  making 
service  by  publication  <m  Robertson  and  the 
Hartford  Investment  Company.  March  13, 
1SS9,  a  judgment  was  rendered  in  favor  of 
the  windmill  company,  declaring  their  liens 
paramount  to  aU  others,  and  ordering  the 
s:ile  of  the  lands.  Neither  E^rving  nor  the 
Hartford  Investment  Company  bad  any  no- 
tice of  this  suit  until  after  the  aherltf  had 
advertised  the  lands  for  sale.  On  December 
11,  1889,  the  Hartford  Investment  Company 
tiled  its  answer  and  cross  petition,  setting  up 
three  coupons,  which  were  secured  by  the 
tirst  mortgage,  and  also  a  motion  for  an  or- 
<ler  staying  the  sale.  Thereupon  bond  was 
given,  the  sale  was  stayed,  and  no  further 
order  has  been  issued.  At  the  first  term  of 
the  court  thereafter,  the  Etartford  Investment 
Company  made  application  to  open  the  Judg- 
ment, and  filed  an  amended  answer  and  cross 
pctitlcMK  setting  up  the  second  mcMigage  held 
by  that  company.  On  March  27,  1890,  an 
order  was  made  opening  and  setting  aside 
the  Judgment  against  the  investment  com- 
l>any,'and  continuing  the  case  to  the  next 
term.  At  the  same  time,  Erving,  assignee  of 
the  first  mortgage,  appeared,  and  filed  an- 
swer and  cross  petition,  setting  up  his  first 
mortgage,  and  moved  the  court  to  set  aside 
Judgment  against  Robertson,  his  assignor, 
and  to  be  let  in  to  defend  as  his  successor  In 
interest  Another  motion  was  filed  on  be- 
half of  Erving  for  leave  to  file  an  Interplea, 
and  to  be  made  a  party  In  said  action.  The 
application  of  Erving  to  be  substituted  as  a 
dci'cndant  for  Robertson  was  refused,  but  the 
motion  for  leave  to  Interplead  was  allowed. 
Immediately  thereafter,  on  the  same  day, 
the  court  vacated  the  order,  and  also  set 
aside  the  order  letting  the  Hartford  Invest- 
ment Company  In  to  defend. 

We  are  at  a  loss  to  understand  why  the 
court  refused  to  open  the  Judgment,  and  give 
the  plaintm  In  error  an  opportunity  to  set  up 
bis  rights.    The  only  s^vice  in  the  case  was 
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by  publication,  notifying  his  assiguM*,  Robert- 
son, of  the  p^idency  of  the  action.  Whether 
the  plaintiff  hi  error  had  a  right  to  open  the 
Judgment,  under  section  77  of  the  Civil  Code, 
or  brought  himself  strictly  within  the  posi- 
tion contemplated  by  that  section  or  not.  It 
is  hardly  necessary  to  decide.  It  appears 
that  the  property  which  was  the  subject  of 
controversy  had  not  been  sold;  that  Erving 
was  the  owner  of  the  $500  mortgage,  which, 
it  is  conceded  on  all  hands,  was  a  first  lien 
on  the  premises.  He  had  never  had  his  day 
in  court.  In  fact  The  Judgment  had  been 
opened  to  let  in  the  Hartford  Investment 
Company.  There  is  no  reason  apparent  for 
depriving  Erving  of  his  Just  claim.  To  hold, 
under  the  circumstances  of  this  case,  that 
his  failure  to  record  the  assignment  from 
Robertson,  and  foreclo8iu:e  under  service  by 
publication  on  Robertson,  absolutely  cut  him 
off  from  all  rights  where  application  is  made 
to  open  the  Judgment  before  actual  sale  of 
the  lands,  and  before  any  new  rights  have 
been  founded  on  the  Judgment  In  the  case, 
is  to  do  a  manifest  and  palpable  injustice. 
We  think  the  court  erred  In  refusing  to  per- 
mit the  plaintiff  in  error  to  answer  and  set 
up  his  rights.  After  the  court  had  once  per- 
mitted him  to  Interplead,  we  fail  to  see  how 
any  change  In  the  status  of  affairs  between 
the  Hartfwd  Investment  Company  and  the 
windmill  company  ought  to  or  could  affect 
living's  rights.  It  may  be  that  an  applica- 
tion for  leave  to  file  an  Interplea  was  not 
technically  correct  in  taem,  but  the  substance 
of  the  leave  desired  was  that  the  plaintiff  In 
error  might  set  up  his  interest  In  the  proper- 
ty. When  the  court  had  once  granted  per- 
mission to  do  so,  under  the  circumstances  in 
this  case,  it  was  manifest  error  to  revoke  the 
order,  and  deprive  Erving  of  all  his  rights 
in  the  matter.  Robertson  had  no  longer  any 
right  to  the  mortgage.  Erving  was  the  real 
party  In  Inta-est  The  mere  fact  that  he  had 
failed  to  record  his  assignment  should  not 
operate  to  deprive  him  of  his  rights,  where 
no  one  else  has  been  Injured  in  any  manner 
by  such  failure.  The  Judgment  of  the  court 
below  will  be  reversed,  with  direction  to  per- 
mit the  plaintiff  In  error  to  answer  in  the 
case.    All  the  Justices  concurring. 


ATCHISON,  T.  &  S.  P.  R.  CO.  et  al.  v.  LUEN- 

IN6  et  al. 

(Supreme  Conrt  of  Kansas.     Feb.  9,  1894.) 

Railroad  Companies  —  Cos3tructios  o»  Roae. 

IX  Strebt— Injuries  to  ABniTERS. 

A  railroad  company  constructed  Its  road 
across  First  street  in  the  city  of  Wellington, — 
a  city  of  the  second  class.  First  street  inter- 
sected Washington  avenue,  upon  which  a  lot- 
owner's  house  fronted.  Partly  on  account  of 
the  construction  of  the  railroad  on  First  street 
across  Washington  avenue,  and  pai-tly  for  the 
purpose  of  enabling  a  street  railway  to  lay  its 
tracks  over  Washington  avenue  and  across  tht> 
railroad  on  First  street,  the  surface  or  grade  of 
Washington  avenue  was  slightly^owervd  i  or 
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cbanxed  by  the  ridlroad  company,  with  the  con- 
sent and  nnder  the  direction  of  th«  city-  authori- 
ties. This  change  of  n-ade  did  not  completdy 
obstract  or  materially  destroy  the  ingress  to  or 
exress  from  the  lots  fronting  on  the  aTennew 
Bcld,  that  the  owner  of  the  lota  was  not  enti- 
titled  to  recover  damages  from  the  railroad  com- 
pany  on  account  of  snch  change  or  grade  of  the 
avenue. 
(SyUabus  by  the  Court) 

Errw  from  district  court,  Sumner  county; 
James  ▲.  Ray,  Judge. 

Action  by  J.  K.  Luening  and  another 
agninst  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  and  another  to  recover 
for  obstructing  a  street  There  was  judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

A.  A.  Hurd,  Robert  Dunlap,  and  O.  J. 
Wood,  for  plaintiffs  In  error.  John  A. 
Murray,  for  defendants  in  error. 

HORTON,  C.  J.  J.  K.  Luening  and  Her- 
mine  Bolte  alleged  in  their  petition  that  they 
were  the  owners  and  in  the  possession  of 
lots  20,  21,  and  22,  In  block  1,  L.  K.  Myer's 
First  addition  to  the  city  of  Wellington,  in 
this  state;  tliat  the  lots  are  situated  on  the 
northwest  corner  of  the  block,  and  bounded 
on  the  west  by  Washington  avenue,  and  on 
the  north  by  First  street;  that  there  is  a 
public  alley  or  road  on  the  east  side  of  the 
lots,  extending  through  block  1  and  intersect- 
ing First  street;  that  on  the  lots  are  a 
dwelling-house,  barn,  outbuildings,  and  fruit 
and  other  a-ees,  of  the  value  of  $2,000;  that 
the  house  fronts  towards  the  west  on  Wash- 
ington avenue;  that  In  the  summer  of  1887 
the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  and  the  Southmi  Kansas  Railway 
Company  entered  upon  First  street  and 
Washington  avenue,  and,  with  excavations, 
embankments,  railroad  tracks,  switches,  and 
train  yards,  obstructed  the  ingress  to  and  the 
egress  from  the  lots  and  alley  through  and 
over  the  streets  named.  Evidence  was  of- 
fered by  plaintiffs  below  upon  the  trial  in 
support  of  a  part  of  the  allegations  of  the  pe- 
tition. The  trial  com-t  gave,  among  others, 
the  following  Instruction:  "If  you  find  that 
the  defendants,  at  the  time  of  the  other  acts 
compl.iined  of,  excavated  Washington  aven- 
ue in  front  of  said  plaintiffs'  property  so  as 
to  change  it  from  Its  former  grade,  and  thus 
Injure  plaintiffs'  Ingress  and  egress  to  and 
from  their  property,  this  would  also  l>e  an 
element  of  damage  which  you  may  consider; 
and  It  would  make  no  difference  whether  or 
not  consent  for  such  change  was  given  by 
the  mayor  or  street  commissioner  or  city  en- 
gineer." The  jury  specially  found  that  the 
railroads  did  not  nm  on  Washington  avenue 
In  front  of  the  lots  of  the  plaintifTs  below, 
and  that  the  only  obstruction  upon  Washing- 
ton avenue  was  caused  b.v  .in  excavation.  It 
appears  that  there  was  evidence  before  the 
Jury  that  Washington  avenue,  at  Its  Inter- 
S(H;tIon  with  First  street,  was  cut  down  a 
('I'Ptli  of  throe  feet,  and  graded  gradually  so 


that  at  the  south  line  of  lot  20  tbe  pi£e« 
about  a  foot  in  depth;  that  the  iveuKV 
graded  Its  full  width;  that  this  ns  .< 
at  the  direction  of  the  authorities  ot  tM .? 
that  the  grade  was  established  b;  tlie  si 
engineer,  and  was  for  the  purpose  U  m 
bling  a  street  railway  to  lay  its  tncbn 
First  street  and  over  Washlngtan  jt^s 
While  It  appears  that  the  change  of  gn:- .' 
Washington  avenue  In  ftont  of  tlie  lie  '^. 
partly  necessary  on  account  of  the  ha.-'.-. 
tion  of  the  railroads  on  First  street  ud;r 
ly  for  the  purpose  of  grade  4^  a  stMn> 
way,  yet  it  nowhere  appears  tbat  ss 
change  of  grade  of  the  street  complei^ : 
materially  obstructed  the  ingress  to  ve$a 
from  the  lots.  John  D.  Bradley,  t  taa 
called  on  behalf  of  plaintiffs  below,  taoa 
"Q.  The  Ingress  and  egress  to  tliat  pnpr 
from  the  west  or  from  Wasbin^oD  ue^ 
Is  not  Impaired  any?  A.  It  is  steep;  ps-c 
Q.  How?  A.  There  is  occadon  for  s^ 
there  in  front  Q.  Two  little  steps  ii  ^<r 
going  up  onto  the  lawn?  A-  les,  ^.  . 
Can't  people  get  to  and  ttom  tlat  imt 
on  the  west  to  Washington  aveone  jK  9 
same  as  they  could  before  the  boildis:' 
the  railroad  on  First  street?  A  On  tlif  !> 
walk;  yes,  sir.  Q.  They  can  b&re  ian 
and  egress  now  jnst  as  they  could  be.> 
A.  Ye»,  sir;  except  the  steps.  Q.  Ite  => 
road  company  don't  occupy  Wasti:."- 
avenue  in  frmit  of  the  property?  A.  ^^: 
Q.  I  will  ask  you  if  it  U  not  a  mvy.  '■ 
fact  that  this  grade  was  not  oit  &n:  i 
Washington  avenue  for  the  purpose  of  ir:: 
Ing  the  street  down  on  a  level  witli  t je : 
road,  so  that  the  street  railway  conk  ■'■ 
the  railroad?  A.  My  reoollectioa  ifttc- 
the  time  they  were  working  there  fuets.'' 
was  said  In  relation  to  that  Q.  Dd  ? 
know,  as  a  matter  of  fact  why  tbii  pt' 
was  made  there.  Answer  yes  or  k  > 
res.  sir;  I  know.  Q.  I  will  ask  yos  to c 
if  it  Is  not  a  fact  that  those  appn>au  • 
the  railroad  company  from  W'asl-' 
avenue  south  of  the  track  were  not  iu^ ' 
the  purpose  of  lowering  the  street  f  - 
street  railway  ooold  cross  the  tnd  <'>'  - 
railroad  company.     A.  Yes,  sir." 

Upon  all  the  evidence  disclosed  npoc : 
trial,  the  instruction  was  misleadui!:  sc- 
roneous.    The  Jury  were  pomitted  tb<' 
to  allow  damages  for  any  Injury  or  Ik  - ' 
ience  of  Ingress  to  or  egress  from  '^ 
on  'Washington  avaine.  even  if  tlie  io.'C 
inconvenience  were  the  result  only  of ::: 
cavation  or  grading  of  the  avenue  oa^'' 
der   the  direction  of    the  dty  tt^'-^ 
This  identical  question  lias  been  dedti' 
this  cottft  many  times,  and  It  Is  onlf  ** 
sary   to  refer   to  the   dedaloos.  Uett-' 
Episcopal  Church  v.  City  of  Wyaair' 
ICan.  721,  3  Pac.  527;    Railway  Ca  t.  '-" 
46  Kan.  197,  20  Pac  ^^\   Raikoadr- 
Mahler,  43  Kan.  565,  26  Pac:  22:  Bii" 
Co.  V.  Smith.  45  Kan.  364,  25  Pac  Si" 
cago,  IC  &  W.  R.  C^v.  Union  Inr.i.- 
igitized  by  VjOOQ  IC 
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[van.  600,  33  Pac.  878;  and  Railroad  Co.  ▼. 
Peterson,  51  Kan.  G04,  33  Paa  606;  RaUway 
3o.  T.  Arnold,  (Just  decided,)  35  Pac.  780. 

We  are  referred  to  Egbert  v.  Railway  Co., 
;ind.  App.)  33  N.  E.  659.  That  case  is  not 
ipplieable,  because  in  that  case  the  fee  of  the 
street  was  in  the  lot  owner.  Washington 
xvenue  was  originally  dedicated  from  the 
[and  lielonglng  to  the  occupants  of  the  town 
:iite  of  Wellington.  In  this  state  the  fee  of 
ill  real  estate,  when  dedicated  to  public  use 
jy  the  proprietors  of  any  town  »  city,  vests 
absolutely  in  the  coun^  wherein  such  real 
jstate  lies,  and  the  county  forerer  after- 
wards holds  the  property  in  trust  for  such 
ise.  The  county  holds  the  property  as  a 
mere  agent  of  the  public,  and  in  trust  for  the 
public  use.  But  the  city  has  the  control 
>ver  it  as  another  agent  of  the  public.  Rall- 
-oad  Co.  V.  Garslde,  10  Kan.  552;  Showalter 
V.  Railway  Co.,  49  Kan.  421,  32  Pac  42.  If 
the  only  question  in  this  case  were  as  to  the 
obstruction  of  access  to  the  lots  from  First 
street  and  the  alley  In  the  rear  of  the  lots, 
tben,  as  the  defendants  below  claimed  npon 
the  trial  that  they  permanently  occupied 
cvhat  was  formerly  First  street,  or  a  large 
:)art  thereof,  under  an  ordinance  vacating 
tbe  street  and  permitting  them  to  use  the 
3.1  me,  and  if  the  damages  found  by  the  jury 
embraced  only  those  resulting  from  the  ob- 
struction of  all  ingress  and  egress  from  and 
;o  First  street  and  the  ali^,  an  afflrmance  of 
the  Judgment  might  be  ordered;  but  the 
lamages  Included  in  the  yerdict  are  not  sep- 
irable  by  any  of  the  special  findings  of  the 
jury,  and,  as  the  court  instructed  the  Jury 
that  they  might  include  In  tbe  verdict  an 
mproper  element  of  damage  for  any  injuries 
>f  Ingress  and  egress  to  and  from  the  lots  by 
tbe  excavation  or  grading  of  Washington 
ivenue,  the  Judgment  must  be  reversed  and 
:niise  remanded.  AD  the  Justices  concur- 
ring. 


HOFMAN  V.  DEMPLB. 
(Supreme  Court  of  Kansas.  Feb.  9,  1894.) 
Cancblino  Dbsd— Subbooation. 
In  an  action  brought  by  a  wife  to  set 
iside  a  conveyance  of  the  homestead,  which  was 
lubject  to  a  mortgage,  where  It  appears  that  her 
iignature  to  the  deed  was  obtained  by  duress, 
lut  that  she  took  no  steps  for  more  than  a  year 
ind  a  half  to  set  it  aside,  but,  on  the  contrary, 
iiat  its  validity  was  acquiesced  in  by  herself 
ind  husband,  and  the  grantee,  before  any  at- 
:empt  was  made  to  cancel  or  set  aside  said 
leed,  paid  off  such  mortgage  and  the  existing 
:ax  liens  on  the  premises,  hM,  that  it  is  not 
jrror  for  the  trial  court,  in  rendering  a  judg- 
ment canceling  such  deed,  to  subrogate  the 
prantee  to  the  rights  of  the  original  mortgagee, 
ind  order  a  sale  of  tbe  mortgaged  property,  to 
-epay  to  tbe  grantee  the  amount  expended  by 
nim  in  payment  of  the  mortgage  and  tax  liens. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Jolin   Guthrie,   Judge. 
Action  by  Gottliebe  Hofman  against  Peter 


Demple  to  cancel  a  conveyance  of  land. 
There  was  judgment  for  defendant  and  plain- 
tiff brings  errw.    Affirmed. 

The  other  facts  fully  appear  in  tbe  follow- 
ing statement  by  ALLEN,  J.: 

This  action  was  brought  by  plaintiff  in 
error  to  set  aside  a  conveyance  from  hersdf 
and  husband  to  the  defendant  of  a  five-acre 
tract  of  land  constituting  their  homestead.  It 
Is  alleged  In  the  petition  that  the  signature 
of  the  plaintiff  to  the  deed  was  obtained  by 
fraud  and  duress.  It  appears  that,  in  ex- 
change for  said  lands,  the  defendant  con- 
veyed to  plaintiff's  husband,  Michael  Hof- 
man, a  quarter  section  of  land  in  Wabaunsee 
county,  subject  to  a  mortgage  of  a  thousand 
dollars,  executed  by  plaintiff's  husband  to  de- 
fendant In  her  petition  the  plaintiff  alleges 
a  tender  of  a  deed  reconveying  the  quarter 
section  of  land,  and  of  $473.50,  the  amount 
of  a  mortgage  upon  said  homestead,  with  in- 
terest, and  of  the  taxes  paid  by  defendant  on 
said  land.  At  the  trial  a  Jury  was  bmpaneled, 
and  certain  questions  of  fact  were  submit- 
ted to  them,  In  answer  to  wbicta  they  found 
that  tbe  plaintiff  was  Induced  to  sign  the 
deed  in  ctrntroversy  by  threats  of  violence 
made  by  her  husband,  and  that  the  defend- 
ant, Demple,  furnished  Hofman  intoxicating 
liquors,  and  got  him  drunk,  f<M-  tbe  purpose 
of  Inducing  him  to  convey  the  plaintiff's 
homestead.  After  this  verdict  was  returned 
tbe  plaintiff  moved  for  Judgment  on  the  find- 
ings canceling  tbe  deed.  The  plaintiff  ten- 
dered in  court  a  reconveyance  of  the  Wabatm- 
see  county  land  to  the  defendant,  but  declin- 
ed to  pay  the  money,  which  had  been  ten- 
dered before  the  c<Hnmencement  of  the  ac- 
tion, into  court  Thereupon  the  court  heard 
further  testimony  in  the  case.  In  a  deposi- 
tion of  the  defendant,  read  in  evidence  by 
the  plaintiff,  he  stated:  "Up  to  about  18 
months  ago,  Michael  Hofman  had  paid  me 
the  interest  <m  tihe  amount  due  me  on  the 
trade  as  it  fell  dne^  and  after  the  expiration 
of  the  10  mouths  during  which  he  was  to 
have  free  rent  of  the  property  he  traded  me, 
he  paid  me  the  rent  for  tbe  same  for  the 
period  of  13  montha  I  foUy  i>aid  and  satis- 
fied the  mortgage  of  $400.00,  with  interest 
tbertfon,  as  I  agreed  to  do  at  tbe  time  ot 
ttiuMTig  the  trade  with  Hofman."  The  at- 
torney for  tbe  plaintiff  testified  that  the 
amount  of  money  tendered  before  the  com- 
mencement of  tbe  action  was  his  own  mon^. 
Thereupon  the  coturt  proceeded  to  make  fur- 
ther findings  of  fact,  from  which  it  appears 
that  at  the  time  of  the  execution  by  the 
plaintiff  and  her  husband  of  tbe  deed  of  their 
homestead  there  was  a  mortgage  thereon, 
held  by  one  Durein,  for  $400;  that  l)efore 
the  commencement  of  this  action  the  defend- 
ant paid  off  and  satisfied  said  mortgage;  that 
there  was  due  thereon  for  principal,  interest, 
and  taxes,  the  sum  of  $450  at  the  time  it_ 
was  paid.  The  court  thereupon  ordered  that' 
tbe  deed  for  the  Wabaimsee  county  land  be 
delivered  to  the  defendant;  that  tbe  plaintiff  p 
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deposit  In  the  clerk's  office,  for  tbe  defend- 
ant,  within  90  daya,  the  sum  of  $473,  which 
was  found  to  be  equal  to  the  sum  paid  to  the 
holder  of  the  mortgage  on  the  homestead, 
with  Interest  and  taxes  paid  by  Demple;  can- 
celing the  deed  of  the  homestead;  and  de- 
creeing that,  In  case  the  plaintifT  should  fail 
to  pay  into  court  the  sum  of  $473,  ttie  de- 
fendant should  be  subrogated  to  liie  rights 
of  the  holder  of  tbe  mortgage,  and  that  tbe 
homestead  should  be  sold  on  execution  for 
the  payment  thereof.  The  platntltF  excepted 
to  this  Judgment,  and  brings  the  case  here 
for  review. 

Wm.  R.  Hazen,  for  plaintiff  in  error. 
Frank  Herald,  for  defendant  in  error. 

ALLEN,  J.,  (after  stating  the  facts.)  It  is 
contended  that  the  court  erred  In  subrogating 
the  defendant  to  the  rights  of  the  former 
holder  of  the  mortgage  on  the  plaintlfT's 
homestead.  Counsel  for  the  plaintifT  in  error 
urges  that  this  is  an  action  simply  to  obtain 
a  decree  declaring  plaintiffs  signature  to  the 
deed  void;  that  it  is  void  without  any  such 
decree;  that  the  only  purpose  of  prosecuting 
this  action  is  to  make  a  public  record  of  the 
fact,  and  thereby  prevent  a  transfer  to  an  in- 
nocent party  without  notice;  that  the  defend- 
ant, having  procured  the  deed  by  fraud  and 
duress,  cannot  acquire  any  rights  through 
the  transaction;  and  that  his  payment  of 
the  mortgage  was  voluntary  on  his  part,  and 
that  he  can  found  no  claim  thereon  against 
the  plaintiff.  The  authorities  cited  by  coim- 
sel  for  the  plaintiff  in  error  mwely  reaffirm 
the  well-established  doctrine  that  a  party 
cannot  resort  to  a  fraudulent,  Illegal,  or  Im- 
moral transaction  as  the  foundation  of  a 
cause  of  action  in  a  court  of  Justice;  that  in 
all  such  transactions  the  court  leaves  the 
guilty  party  where  it  finds  him.  In  this  case, 
whether  we  recognize  the  nice  distinction 
drawn  by  counsel  for  plaintiff  In  err<»r  at  not, 
the  action  is  equit|ible  in  its  nature.  The 
plaintiff  seeks  relief  from  an  act  which  she 
claims  she  was  compelled  to  do  by  duress. 
It  appears  that  the  deed  sought  to  be  can- 
celed was  executed  on  the  20th  day  of  May, 
1886,  and,  so  far  as  appears  from  the  rtecord 
brought  to  this  court.  Its  validity  remained 
unquestioned  untU  about  the  time  this  action 
was  commenced,  which  was  on  the  12th  day 
of  March,  1888.  The  testimony  taken  l)efore 
the  Jury  is  not  before  us.  All  presumptions 
are,  therefore,  in  favor  of  the  findings  and 
conclusions  of  the  court  We  must  presume 
that  the  mortgage,  which  is  conceded  to  have 
been  a  valid  lien  at  the  time  of  the  execution 
of  the  deed,  and  then  due,  was  paid  by 
Demple  after  the  execution  of  the  deed,  and 
before  any  steps  were  taken  to  question  its 
v.alldlty.  Would  it  be  equitable  to  hold  that 
-the  plaintiff  might  remain  quiet,  apparently 
ratifying  tbe  conveyance  made,  thereby  in- 
duce the  defendant  to  pay  off  and  discharge 
the  liens  existing  on  the  property,  and  then, 


after  a  delay  of  more  than  a  year  and  a  halt, 
come  into  court,  and  recover,  not  merely  tbat 
which  had  been  conveyed  away,  but  some- 
thing far  better,  the  same  homestead,  treed 
and  cleared  of  the  liens  which  w»re  thereon 
at  the  time  she  parted  with  it?  We  think 
this  would  be  palpably  wrong,  and  tbat  the 
trial  cowrt  took  the  correct  view  of  the  case. 
The  judgmoit  is  therefore  affirmed.  AH  tbe 
Justices  concurring. 


AMENT  V.  LOWENTHALU 

(Supreme  Court  of  Kansas.     Feb.  9,  1894.) 

TaOVRB  AND  COirVBBSION  —  LmiTATioa —  Plead- 

raos. 

1.  Where  an  action  is  brought  fiSr  the  oc- 
lawful  conTersion  of  personal  property,  and  th» 
petition  is  somewhat  indefinite  as  to  the  time  of 
such  conversion,  which  is  material  in  the  caa«. 
and  a  motion  is  made  by  the  defendant  to  com- 
pel the  plaintiff  to  state  the  exact  date  of  con- 
Tersion, and  such  motion  is  ovemiled,  and  tlt^ 
plaintiff  and  defendant  both  offer  evidoice  a* 
to  whether  the  action  was  commenced  in  time, 
and  the  defendant,  at  the  close  of  plaintiff's  tf-»- 
timony,  and  before  offering  liig  evidence  a«ks 
leave  to  file  a  supplemental  answer  raising  the 
question  of  the  statute  of  limitations,  but  this 
is  overruled,  and  thereafter  questions  are  sub- 
mitted to  the  jury  as  to  when  the  action  accmed 
and  of  the  date  and  service  of  the  Bmnmons, 
Md:  that  the  case  must  be  regarded  as  having 
been  tried  as  if  the  statute  of  limitations  were 
involved,  or  that  the  refusal  of  the  trial  court 
to  permit  the  plea  of  the  statute  of  limitatioDs 
to  be  filed  was.  under  the  drcumstances,  an 
abuse  of  discretion. 

2.  Tbe  time  that  a  defendant  is  out  of  the 
state  after  a  cause  of  action  has  accrued  aealnst 
him  cinnot  he  computed  as  any  part  of  the  pe- 
riod within  which  the  action  must  l>e  brought. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty; John  Outhrie,  Judge. 

Action  by  Lottie  O.  Lowenttaall  against  C. 
W.  Ament  for  conversion.  Plaintiff  liad 
Judgment  and  defendant  brings  error.  Re- 
versed. 

J.  G.  Waters,  for  plaintiff  in  error.  S.  B. 
Isenhart,  for  defendant  in  error. 

HORTON,  C.  J.  Mrs.  Lottie  O.  Lowenthali 
brought  her  action  against  C.  W.  Ament  for 
the  unlawful  conversion  of  certain  personal 
property,  and  recovered  Judgment  against 
him  for  $894.75,  which  Judgment  Is  sought 
to  lie  reversed.  Ament  loaned  money  to  the 
husband  of  Mrs.  Lowenthali,  who  stated  he 
was  the  owner  of  the  goods,  and  Ament  held 
the  same  under  a  chattel  mortgage  executed 
by  the  husband.  The  goods  belonged  to  Mrs. 
Lowenthali,  and  the  mortgage  was  executed 
by  her  husband  without  ber  knowledge  or  con- 
sent 

The  serious  trouble  in  the  case  Is  over 
the  statute  of  limitations.  The  Jury  fonnd 
specially  tbat  tbe  cause  of  action  accmed  to 
the  plaintiff,  Mrs.  Lowenthali,  in  Fobruaiy, 

1885.  The   petition   was  Med   Decemijer  S. 

1886,  but  the  only  service  on  tbe  defendant 
was  made  on  March  28,  1887,  more  than  two 
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yean  after  the  action  accraed  to  the  plain- 
tiff, according  to  the  special  finding  of  the 
Ituy.  It  Is  true  that  the  Jury  also  found 
that  the  summons  was  served  on  March  26, 
1886;  but  this  is  contrary  to  all  of  the  evi- 
dence. It  Is  admitted  that  the  petition  was 
not  filed  until  December  8,  1886,  and  there- 
fore the  summons  could  not  have  been  served 
In  March,  1886,— about  10  months  prior  to  the 
filing  of  the  petition.  But,  as  the  evidence 
shows  the  service  of  summons  was  made  on 
March  28,  1887,  this,  in  the  absence  of  any 
other  evidence  to  the  o(mtraty,  is  conclusive. 
A  dvll  action  Is  not  commenced  by  merdy 
filing  the  petition,  but  a  summons  must  be 
Issued  thereon,  and  be  served,  as  prescribed 
by  the  statute.  The  petition  alleged  the  con- 
version as  follows:    "All  of  which  said  goods 

and  chattelB,  afterwards,  and  on  the  

day  of ,  A.  D.  1885,  came  Into  the  un- 
lawful possession  of  said  defendant;  and  the 
said    defendant,  contriving  to   injure    said 

plaintiff,  did  afterwards,  on  the  said  

day  of  ,  A.  D.  1886,  unlawfully  and 

wrongfully  convert  the  said  goods  and  chat- 
tels, of  the  value  of  two  thousand  five  hun- 
dred dollars,  to  his  own  use  and  benefit." 
At  the  proper  time,  Ament  moved  the  court 
to  require  the  plaintiff  to  state  when  he  un- 
lawfully and  wrongfully  converted  the  goods 
to  his  own  use.'  The  coiu^  overruled  the  mo- 
tion, and  he  excepted.  After  the  plaintiff  be- 
low had  offered  her  evidence,  the  defendant 
demurred  thereto.  This  was  overruled  by 
the  trial  court  Thereupon  the  defendant 
asked  to  file  an  amended  or  supplemental  an- 
swer, pleading  the  two-years  statute  of  lim- 
itations. Civ.  Code,  {  18,  subd.  3.  This  was 
overruled;  the  defendant  excepted. 

Although  the  court  refused  to  allow  the 
plea  of  the  statute  of  limitations  to  be  filed, 
yet  during  the  trial  there  was  evidence  of- 
fered by  both  the  parties  as  to  whether  the 
action  was  barred  or  not  The  plaintiff.  In 
representing  her  case  to  the  Jury,  Introduced 
Ament  as  a  witness,  and  attempted  to  show 
by  him  that  he  was  absent  from  the  state  in 
1885  and  1886.  The  defendant  was  permitted 
to  show  when  the  service  of  the  summons 
was  made  upon  him.  The  court,  in  receiv- 
ing such  evidence,  and  submitting  to  the  Jury 
questions  as  to  when  the  action  accrued,  when 
the  petition  was  filed,  and  the  date  and  serv- 
ice of  the  summons,  treated  the  case  as 
though  the  statute  of  limitations  was  In- 
volved. Under  all  the  circumstances,  we 
think  the  case  should  be  regarded  as  hav- 
ing been  tried  upon  the  theory  as  to  whether 
the  action  was  brought  within  time,  or  else 
that  the  trial  court  abused  Its  discretion  In 
not  permitting  the  supplemental  answer  to 
be  filed, .raising  the  question  of  the  statute 
of  limitations.  In  this  state,  statutes  of  limi- 
tation are  regarded  as  statutes  of  repose, 
and  therefore  favorably  considered.  Slbert  v. 
Wilder,  16  Kan.  176.  Upon  another  hearing 
the  answer  may  be  so  amended  as  to  fairly 
present  the  question  whether  this  action  was 


commenced  within  time.  In  Its  Instmctlons 
the  court  should  fully  charge  the  Jury  upon 
that  issue.  Of  course,  we  do  not  Intend,  by 
anything  said  in  this  opinion,  to  Imply  that 
the  action  was  actually  barred  at  the  time  of 
its  commencement  The  Jury,  under  proper 
Instructions  of  the  court,  wiU  be  enabled  to 
Intelligently  determine  that  question.  We 
cannot  render  Judgment  upon  the  findings  of 
fact,  because,  although  the  Jury  found  that 
the  date  of  conversion  was  February,  1885. 
th^  further  found  (incorrectly,  however)  that 
the  date  of  summons  and  of  the  service  there- 
of was  on  March  26,  1886.  Further  than 
this,  there  was  some  evidence  tending  to 
show  that  Ament  was  out  of  the  state  for 
a  brief  time  after  the  cause  of  action  accrued. 
The  exact  time  that  he  was  absent,  the  Jury 
did  not  determine.  If  the  action  accrued  the 
last  of  February,  1885,  it  is  possible  that 
Ament  was  out  of  the  state  a  suflScient 
length  of  time  for  the  action  to  have  been 
brought  within  the  statute,  even  if  the  Jury 
were  correct  in  the  finding  that  the  conversion 
took  place  In  February,  1885.  The  time  of 
his  absence  cannot  be  computed  as  any  part 
of  the  period  within,  which  the  action  must 
be  brought  Olv.  Code,  S  21.  The  Judgment 
will  be  reversed,  and  a  new  trial  awarded. 
All  the  Justices  concurring; 


LAFEYTH  r.  EMPORIA  NAT.  BANK. 
(Supreme  Court  of  Kansas.  Feb.  9,  1894.) 
Tkovbb  and  Convbiuion — What  Constitdtbs. 
B..  who  owned  a  herd  of  cattle,  gave  to 
L.  a  first  mortgage  upon  14  of  them;  and  to 
a  bank  he  gave  another  mortgage  on  some  of 
these,  as  well  as  upon  the  remainder  of  the 
herd.  Both  mortgages  were  duly  recorded.  The 
bank's  debt  being  overdae,  and  sapposing  that 
its  mortgage  covered  the  whole  of  the  catUe. 
and  was  superior  to  all  other  iien^  it  agreed 
with  B.  that  he  should  make  a  public  sale  of 
them,  and  that  the  proceeds  should  be  applied 
In  payment  of  the  mortgage  debt  which  it  held 
against  B.  The  bank  sent  one  of  its  officers 
to  the  sale  to  assist  B.,  but  mainly  to  protect 
the  interests  of  the  bank,  as  it  claimed  the  cat- 
tle under  its  mortgage;  and  at  the  sale  two  of 
the  cattle  included  in  the  mortgage  to  L.  were 
sold,  and  the  proceeds  of  the  sale  taken  to  and 
retained  by  the  bank.  Held,  that  the  action  of 
the  bank  in  aiding  and  assisting  B.  in  the  sale 
made  it  liable  to  L.  as  for  a  conversion  of  the 
two  animals  wrongfully  sold. 
(Syllabus  by  the  Court) 

Error  from  district  court  Iiyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  John  B.  Lafeyth  against  the  Em- 
poria National  Bank  for  conversion.  De- 
fendant had  Judgment,  and  plaintiff  brings 
error.     Reversed. 

E.  W.  Cunningham,  for  plaintiff  in  error. 
Lambert  &  Dickson,  for  defendant  in  error. 

JOHNSTON,  J.     This  action  was  brought 

to  recover  for  the  alleged  conversion  of  9 

heifers  and  3  bulls,  of  the  value  of  $400.     C. 

B.  Bacheller,  who  owned  a  hpd  of  caUla 
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about  80  In  nnmber,  gave  mortgages  upon 
them  to  John  B.  Lafeyth  and  the  Emporia 
National  Banb.  Lafeyth  had  a  mortgage  on 
14  of  them,  to  secure  an  indebtedness  of  $300, 
some  of  which  appear  to  have  been  included 
in  the  mortgage  given  to  the  bank.  It  seems 
to  hare  been  the  understanding  of  the  offi- 
cers of  the  bank  that  the  bank's  mortgage 
covered  the  whole  herd,  and  that  it  was 
superior  to  any  other  liens  held  against  the 
cattle.  Where  the  same  cattle  were  included 
In  both  mortgages,  It  has  been  found  that 
the  one  given  to  Lafeyth  gave  him  the  first 
ilea  upon  such  cattle.  The  debt  to  the  bank 
was  past  due,  and  It  was  pressing  Bacheller 
for  payment,  and  he  had  been  warned  that 
If  the  debt  was  not  taken  care  of  the  bank 
would  proceed  to  recover  it  from  the  mort- 
gaged property.  To  meet  this  demand,  and 
in  accordance  with  an  agreement  with  the 
bank,  Bacheller  advertised  and  held  a  public 
sale  of  the  cattle,  which  was  attended  by  an 
olBcer  of  the  bank.  The  sale  had  not  pro- 
ceeded far  when  It  was  discovered  that  the 
cattle  were  not  bringing  a  fair  price,  when 
the  public  sale  was  discontinued.  At  that 
sale,  however,  two  animals  upon  which  La- 
feyth had  a  first  lien  were  sold,  for  which 
the  purchasers  gave  notes,  which  wero 
turned  over  to  the  bank,  discounted,  and 
credited  upon  Bacbeller's  indebtedness  to  the 
bank.  Afterwards,  the  remainder  of  the  herd 
was  sold  at  private  sale  for  cash  and  ap- 
proved promissory  notes,  all  of  which  were 
turned  in  to  the  bank  and  placed  to  Bacbel- 
ler's credit  In  this  way,  Bacheller  sold  six 
other  animals  which  were  covered  by  the 
Lafeyth  mortgage;  thus  making  eight  of  the 
animals  on  which  Lafeyth  held  a  lien  that 
were  disposed  of  by  Bacheller,  and  the  pro- 
ceeds turned  over  to  the  bank.  The  six  other 
animals  that  were  Included  in  the  Lafeyth 
mortgage  either  died  or  were  otherwise  dis- 
posed of,  and  none  of  the  proceeds  of  these 
was  ever  received  by  the  bank.  Lafeyth 
then  brought  the  present  action  against  the 
bank,  alleging  a  wrongful  conversion  of  the 
cattle;  and  the  court  found  from  the  evi- 
dence that  Lafeyth  held  the  first  lien  upon 
the  eight  animals  in  controversy,  but  that  the 
acts  of  the  bank  and  its  agents  did  not 
amount  to  a  conversion  of  any  of  them,  and 
accordingly  gave  Judgment. 

If,  as  contended  by  the  bank,  it  did  not 
participate  in  the  sale,  and  if  Bacheller  alone 
sold  the  cattle,  and  turned  the  proceeds  of 
the  same  over  to  the  bank  in  payment  of  an 
existing  Indebtedness  against  him,  and  this 
was  done  without  any  knowledge  by  the 
bank  that  any  particular  portion  of  the  pro- 
ceeds was  derived  from  the  sale  of  the  cat- 
tle in  controversy,  then  certainly  the  ruling 
of  the  cotut  was  correct,  and  an  action  for 
the  conversion  of  the  animals  does  not  lie. 
Such  an  action  might  be  maintained  against 
Bacheller,  who  sold  the  cattle,  and  Lafeyth 
might  follow  and  recover  them  from  the  pur- 
chasers.    If  this  was  a  proceeding  to  reach 


the  proceeds  of  the  cattle,  or  to  follow  and 
reclaim  a  trust  fund,  other  and  different  con- 
siderations would  arise;  but,  being  an  action 
for  the  wrongful  sale  and  conversion  of 
property,  no  recovery  can  be  had  for  a  mis- 
application of  the  proceeds  of  the  property, 
which  wo-e  paid  by  BacheUer  to  the  bant 
Blxel  V.  Blzd.  lOT  Ind.  534,  8  N.  E.  614. 
From  the  evidence  and  findings  of  the  court 
we  must  assume  that  the  bank  bad  no  con- 
nection whatever  with  the  dispoaltion  of  the 
cattle  sold  at  private  sale;  but,  reading  the 
testimony  of  the  defendant,  we  cannot  say 
that  It  had  no  connection  with  tta«  disposi- 
tion of  the  two  animals  covered  by  the  La- 
feyth mortgage,  which  were  disposed  of  at 
public  sale.  If  the  bank  joined  with  Bachel- 
ler in  wrongfully  selling  and  disposing  of  the 
mortgaged  cattle,  a  liability  arises  against 
either  or  both  of  them  for  the  wrongful  ood- 
verslon  of  the  same.  Now,  the  testimony 
offered  in  behalf  of  the  bank  shows  that  the 
bank  considered  that  It  had  a  mortgage  on 
all  of  the  cattle;  that  it  consented  and 
agreed  that  a  public  sale  of  them  should  be 
made,  and  the  proceeds  applied  In  discharge 
of  3acheller's  indebtedness.  The  sale,  it  b 
true,  was  advn-tlsed  in  the  name  of  Bach- 
eller, and  did  not  purport  to  be  a  sole  und^ 
the  mortgage  of  the  bank.  It  Is  also  stated 
that  Halleck,  an  officer  of  the  l)ank,  atten<^p>1 
the  sale,  mainly  at  the  instance  of  Bacheller. 
to  examine  and  pass  upon  promissory  notes 
and  securities  which  purchasers  might  give 
for  cattle.  Halleck,  however,  states  that  he 
went  there,  by  "request  of  Bacheller  and  the 
bank,  to  look  after  the  Interests  of  the  bank." 
He  states  that  he  went  there  at  the  request 
of  MaJ.  Hood,  who  was  the  manager  of  the 
6nnk,  and  attended  the  sale  for  the  ptirpose 
of  looking  after  the  interests  of  the  bank,  a« 
the  bank  claimed  the  cattle  under  the  chattel 
mortgage.  The  notes  which  were  taken  for 
the  two  Lafeyth  animals  were  carried  by 
Halleck  to  the  bank,  and  the  proceeds  of  the 
same  applied  by  it  on  the  payment  of  Bacb- 
eller's debt.  MaJ.  Hood  testifies  that  Bach- 
eller sold  the  cattle,  and  broufrht  the  pro- 
ceeds to  the  l)ank,  but  he  admitted  that  be 
consented  that  the.  sale  should  be  advertised 
and  held;  that  he  claimed  the  cattle  In  con- 
troversy by  reason  of  a  mortgage;  that  he 
was  urging  BacheUer  to  realise  upon  the  cat- 
tle, and  make  payment  of  his  debt;  and  that 
Halleck  was  sent  to  and  assisted  in  the  sale 
in  the  Interest  of  both  Bacheller  and  the 
bank,  but  particularly  In  the  Interest  of  the 
bank.  It  Is  thus  shown  that  the  bank  not 
only  agreed  upon  a  sale  of  the  cattle,  but 
that  It  actually  co-operated  with  Bacheller  In 
making  a  sale  of  two  of  them.  The  proceeds 
of  the  sale  were  taken  to  and  retained  by 
the  bank.  As  the  mortgage  of  Lafeyth  wa.« 
recorded,  the  bank  must  be  held  to  havr 
knowledge  of  the  lien  which  It  created,  ana 
that  a  sale  of  the  cattle  by  BacheUer  with- 
out the  consent  of  Lafeyth  would  be  a  tor- 
tious conversion  of  the  sam^.    As  the  bank 
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cided  and  aaalsted  In  the  sale  and  oonverslon 
of  two  of  the  animals,  It  becomes  liable  to 
an  action  for  a  wrongful  conversion  of  them, 
equally  with  Bacheller.  Brown  t.  Campbell 
Co.,  44  Kan.  237,  24  Pac.  492;  Walt.  Act  & 
Def.  140;  Oooley,  Torts,  451.  The  Judgment 
of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  triaL  All  the  Jus- 
tices concurring. 


BURUNGTON  DJa  00.  ▼.  MORTIMER. 

(Supreme  Conrt  of  Kansas.  Feb.  9,  1894.) 
CoKPoaATioirs — Aonows  —  Service  of  Suvmo!(b. 
In  an  action  against  an  insnrance  com- 
pany in  any  connty,  service  of  snmmons  may 
be  made  upon  the  chief  officer  of  the  agency 
which  the  company  may  have  in  snch  county, 
as  provided  in  section  14  of  the  .Justices'  Code, 
which  provision  was  not  repealed  by  the  enact- 
ment of  section  41,  c.  93,  Laws  1871,  nor  by 
section  4,  c  112,  Laws  1876. 

(Syllabns  by  the  Court) 

Error  ttom  district  court  Coffey  county; 
Charles  B.  Graves,  Judge. 

Action  by  the  Burlington  Insnrance  Com- 
pany against  W.  W.  Mortimer  for  an  in- 
jnuctlon.  There  was  Judgment  for  defend- 
ant and  plaintiff  brings  error.     Affirmed. 

G.  E.  Manchester,  for  plaintiff  In  error. 
J.  I.  Wolfe,  for  defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  to 
enjoin  the  enforcement  of  a  Judgment  ob- 
tained before  a  Justice  of  the  peace  by  W. 
W.  Mortimer  against  the  Burlington  Insur- 
ance Company.  The  company  had  insured 
several  of  bis  animals  against  lightning, 
and,  one  of  them  having  been  killed,  a  re- 
covery of  $75.65  was  had.  An  abstract  of 
the  Judgment  rendered  by  the  Justice  of  the 
peace  was  filed  in  the  office  of  the  clerk  of 
the  district  court,  and  thereupon  an  execu- 
tion was  Issued  to  the  sheriff  of  the  county, 
commanding  him  to  seize  the  property  of 
the  company  to  satisfy  the  Judgment.  This 
proceeding  was  then  begun,  and  at  the  trial 
it  was  shown  that  the  only  summons  served 
upon  the  Insurance  company  In  the  action 
before  the  justice  of  the  peace  was  one 
served  upon  A.  W.  Hindes,  who  was  the 
agent  and  chief  officer  of  the  company  with- 
in Coffey  county.  It  was  also  shown  that, 
by  the  terms  of  the  insurance  policy  upon 
which  the  Judgment  was  obtained,  the  lia- 
bility of  the  Insiu'ance  company  was  limited 
to  $50  on  each  animal  of  the  kind  described 
in  the  bill  of  particulars  or  claim  made  by 
Mortimer.  Upon  a  demurrer  to  the  evi- 
dence, the  court  held  It  to  be  Insufficient  to 
entitle  the  Insurance  company  to  the  relief 
asked,  and  Judgment  was  therefore  given  in 
favor  of  Mortimer. 

The  principal  grotmd  assigned  for  reversal 
Is  that,  as  no  service  was  made  upon  the 
superintendent  of  Insurance,  no  Jurisdiction 
was  obtained  by  the  justice  of  the  peace, 
and   therefore  the  Judgment  is   a  nullity. 


The  service  was  made  in  pursuance  of  sec- 
tion 14  of  the  Justices'  Code,  which  Is  ex- 
actly the  same  as  section  69  of  the  Civil 
Code,  and  reads  as  follows:  "When  the  de- 
fendant is  an  Incorporated  Insm'ance  com- 
pany, and  the  action  is  brought  In  the  coun- 
ty in  which  there  is  an  agency  thereof,  the 
service  may  be  upon  the  chief  officer  of  such 
agency."  Gen.  St  1889,  par.  4,860.  If  this 
provlsioin,  which  has  been  published  in  all 
editions  of  the  Genoal  Statutes  since  1868, 
still  exists,  the  service  was  good,  and  the 
Judgment  based  thereon  is  valid.  It  is  con- 
tended that  this  section  has  been  repealed 
and  that  service  must  now  be  made  upon 
the  superintendent  of  Insurance,  as  provided 
by  section  41  of  chapter  93  of  the  Laws  of 
1871,  as  amended  by  section  4  of  chapter  112 
of  the  Laws  of  1875.  See  Gen.  St  1889,  par. 
3354.  It  is  not  pretended  that  there  was 
any  express  repeal  of  the  provision  authoris- 
ing the  service  upon  the  chief  officer  of  the 
agency  of  an  Insurance  company  in  a  coun- 
ty, but  it  Is  contended  that  the  later  provi- 
sions, creating  an  Insurance  department  in 
the  state,  and  regulating  the  insurance  com- 
panies doing  business  therein,  cover  the 
whole  subject  of  the  former, -and  were  in- 
tended as  a  substitute  for  It  We  are  un- 
able to  agree  with  this  contention.  It  to 
well  settled  that  repeals  by  implication  are 
not  favored  In  law,  and  are  only  upheld 
where  tlie  new  law  Is  In  Irreconcilable  con- 
ffict  with  the  former  one,  or  where  It  obvi- 
ously covers  the  whole  subject-matter,  and 
was  plainly  intended  by  the  legislature  as  a 
substitute  for  the  other.  Courts  presume 
that  laws  are  passed  with  deliberation,  and 
with  a  knowledge  of  those  in  existence,  and 
hence  it  will  be  inferred  that  the  legislature 
did  not  intend  to  abrogate  a  prior  law,  un- 
less the  repugnacy  between  the  two  is  ir- 
reconcilable, or  tliat  the  last  was  manifestly 
Intended  to  supersede  the  former.  If,  for 
any  reason,  both  may  be  given  effect  and 
subsist  together,  it  is  the  duty  of  the  courts 
to  uphold  both.  The  later  statute,  which. 
It  is  claimed,  operates  as  a  repeal  of  general 
code  provisions,  was  enacted  to  regulate  and 
control  the  business  of  Insurance  transacted 
in  the  state.  As  first  enacted,  it  incidentally 
made  it  a  condition  precedent  to  the  trans- 
action of  business  within  the  state  that  for- 
eign Insurance  companies  should  submit  to 
Its  Jurisdiction,  and  should  consent  that  serv- 
ice of  process  might  be  made  upon  any  agent 
of  the  company,  within  the  state,  or,  where 
the  company  had  withdrawn  trom  the  state, 
service  might  be  made  by  sending  a  copy 
of  the  process  by  mail  addressed  to  the  com- 
pany, at  the  place  of  its  principal  office, 
when  it  ceased  to  do  business;  and  It  fur- 
ther provided  that  this  substituted  service 
should  be  deemed  as  valid  as  If  it  had  been 
made  In  the  ordinary  manner.  By  the 
amended  law  of  1875,  it  was  provided  that 
Insurance  companies,  on  applying  for  per- 
mission to  transact  business  in  the  state, 
must  &•  ft  condition  precedent  consent  that 
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soTice  of  process  might  be  made  upon  the 
superintendent  of  Insurance  of  this  state, 
and  provided  tbe  manner  in  which  It  should 
be  made.  Such  companies  were  required  to 
stipulate  and  agree  that  the  service  so  made 
should  be  deemed  as  valid  and  binding  as  If 
due  service  had  been  made  upon  the  presi- 
dent or  chief  officer  of  the  corporation.  In- 
stead, therefore,  of  making  the  service  upon 
the  superintendent  exclusive,  the  language 
of  the  statute  implies  that  the  other  service 
provided  for  In  the  Ck>de  might  be  made.  It 
was  the  evident  purpose  of  the  legislature 
to  provide  an  additional  method  of  obtain- 
ing service  upon,  and  Jurisdiction  over,  In- 
surance companies  whose  agents  or  officers 
might  be  remote  from  tbe  locality  where 
the  contracts  of  Insurance  were  made.  It 
was  not  Infrequent  that  Insurance  com- 
panies which  bad  been  engaged  in  business 
had  discontinued  their  agencies  and  with- 
drawn from  the  localities  where  policies  of 
insurance  had  been  Issued;  so  that,  in  the 
enforcement  of  insurance  contracts,  service 
of  process  could  not  be  obtained  upon  the 
company,  and  local  policy  holders  were  re- 
quired to  follow  the  company  to  some  re- 
mote place  or  state,  at  great  inconvenience 
and  loss.  To  meet  such  a  contingency,  the 
legislature  provided  for  another  method  of 
service  by  which  causes  of  action  might  be 
enforced  in  the  coimtles  in  which  they 
arose.  The  statute  does  not  contemplate 
that  it  iB  the  only  method,  but  obviously 
treats  it  as  a  cumulative,  rather  than  an  ex- 
clusive, method.  It  Is  somewhat  similar  to 
the  provision  with  reference  to  service  upon 
railroad  corporations.  Chapter  123,  Laws 
1871,  provided  additional  facilities  for  ob- 
taining jurisdiction  over  such  companies, 
but  it  has  never  been  contended  that  this 
provision  superseded  or  set  aside  the  earlier 
and  general  one  providing  for  the  service 
of  summons  against  corporatlona.  The 
ground  that  Judgment  was  rendered  for  an 
excessive  amount  might  have  been  a  suffi- 
cient cause  for  reversal  if  a  proceeding  in 
error  had  been  instituted,  but  It  does  not 
avoid  the  Judgment,  and  Is  not  available  in 
an  action  to  enjoin  Its  enforcement.  The 
Judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Justices  concurring. 


ROE  V.  ROB. 
(Supreme  Conrt  of  Kansas.     Feb.  9,  1804.) 

DivoBOB— Alimost— Res  Jddicata. 

1.  Where  a  husband  obtaina  a  valid  de- 
cree of  divorce  from  his  wife,  in  another  state, 
and  no  order  is  made  with  reference  to  alimony 
or  a  division  of  the  property  of  the  parties,  the 
wife  cannot,  long  afterwards,  in  an  action 
brought  in  this  state  by  her  to  obtain  a  divorce 
and  alimony,  obtain  a  decree  for  alimony  nlone, 
in  the  absence  of  any  showini?  that  the  law  of 
the  state  where  the  divorce  tvas  granted  is  dif- 
ferent from  that  of  Kansas. 

2.  The  final  judgment  in  an  action  granting 


a  divorce  settles  all  property  rights  of  the  par- 
tios,  ond  is  a  bar  to  an  action  afterward* 
brought  by  either  party  to  determine  the  qu«-«- 
tion  of  alimony,  or  any  property  rights  which 
might  have  been  settled  by  such  judgment. 

(Syllabus  by  the  Court) 

• 

Error  from  district  court,  Montgomery 
coimty;  J.  D.  McCue,  Judge. 

Action  by  Adella  Roe  against  O.  F.  Boe  for 
divorce.  From  the  decree  rendered!,  defend- 
ant brings  error.    Reversed. 

0.  A.  Cox,  for  plaintiff  In  error.  &  M. 
Porter,  for  defendant  hi  error. 

ALLEN,  J.  This  action  was  commenced  by 
Adella  Roe,  as  plaintiff,  in  the  district  court 
of  Montgomery  county,  on  the  18tb  day  of 
October,  1884,  to  obtain  a  divorce  from  the 
defendant,  and  the  custody  of  s  minor  child. 
The  only  service  then  attempted  on  the  de- 
fendant was  by  publication  soon  thereafter. 
Nothing  further  appears  to  have  been  df'-.e 
hi  the  case  until  the  31st  day  of  Jnly,  1£S9, 
when  an  amended  petition  was  filed,  praying 
for  suit  money,  custody  of  said  child,  and  for 
a  divorce  and  alimony.  On  the  8th  day  of 
Augrust,  1889,  a  summons  was  Issued  and  per- 
sonally served  on  the  defendant  In  Neosho 
county,  Kan.,  where  he  had  resided  since 
the  fall  of  1881.  The  defendant's  answer  wa^ 
filed  on  the  10th  of  September,  18S9,  an! 
denies  generally  the  allegations  of  the  peti- 
tion. The  case  was  tried  In  March,  1S9)>. 
The  plaintiff  testified  that  she  was  married 
to  the  defendant  on  the  21st  day  of  April. 
1877,  which  was  Saturday;  that  the  defenl- 
ant  stayed  with  her,  at  her  father's  bons>?. 
on  the  following  night  and  Sunday;  and  that 
he  left  on  Monday  morning,  and  had  never 
lived  with  her  since.  On  the  27tfa  of  July 
following,  the  chUd  referred  to  in  tbe  plead- 
ings was  bom.  The  defendant  went  to  Colo- 
rado soon  after  leaving  the  plaintiff,  and  on 
the  22d  day  of  September,  1881.  obtained  a 
Judgment  of  divorce  from  the  plaintiff  in  tbe 
county  court  of  Conejos  county,  Colo.,  on  a 
service  by  publication.  He  then  returned  to 
Kansas.  In  the  fall  of  1882  the  defendant 
was  married  to  Miss  Perry,  by  whom  be  has 
four  children. 

One  of  the  principal  questions  litigated  at 
the  trial  was  as  to  whether  tbe  plaintiff  bid 
been  married  before  she  was  married  to  th^ 
defendant  It  appears  from  the  testimony  of 
the  plaintiff  herself  that  she  lived  and  co- 
habited with  one  John  McAllister,  for  mor-> 
than  a  year,  when  she  was  15  or  16  years 
old;  but  she  testifies  that  they  were  not  mar- 
ried, and  that  the  defendant  was  Informed 
with  regard  to  It  before  their  marriage.  At 
the  conclusion  of  the  trial  tbe  court  made 
special  findings  of  fact,  among  which  art> 
findings  that  the  parties  were  married  as 
alleged  In  the  plaintiff's  petition;  that  at  tbe 
time  of  the  marriage  the  plaintiff  was  preg- 
nant with  a  child,  of  which  the  defendant 
was  the  father;  that  the  defendant  Instituted 
an  action  In  Colorado  to  obtain  a  divorce  on 
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tbe  gronnd  of  prevloiis  marriage  and  adultery 
on  her  part;  that  the  plaintiff  In  this  action 
bad  no  actual  notice  of  the  pendency  of  said 
case;  that  a  decree  of  divorce  was  gr.inted 
In  said  case;  that  said  decree  was  obtained 
by  false  testimony  offered  by  the  defend- 
ant; that  at  the  time  the  defendant  returned 
to  Kansas  he  had  property  of  the  value  of 
about  $250.  The  court,  thereupon,  as  a  con- 
clusion, sustained  the  Colorado  decree  of 
divorce,  and  granted  the  plaintiff  $200  as 
aUmony,  and  also  adjudged  that  he  pay  the 
costs.  Of  this  Judgment  he  complains.  While 
the  court  found  that  the  Colorado  divorce 
was  obtained  by  false  testimony,  it  did  not 
find  that  the  plaintiff  in  that  action  knew 
that  such  testimony  was  false;  and,  inasmuch 
as  the  trial  court  sustained  the  validity  of 
the  Colorado  decree,  all  presumptions  are  in 
its  favor.  More  than  that,  however,  the 
Talldity  of  that  decree  and  of  the  subsequent 
marriage  of  the  defendant  are  not  challenged 
in  thl^  court  We  then  are  left  only  to  de- 
termine the  question  whether  a  decree  for 
alimony  can  be  sustained,  under  the  circum- 
stances, where  it  is  conceded  that  the  defend- 
ant had  obtained  a  valid  decree  of  divorce 
before  his  second  marriage.  The  question  liti- 
gated on  the  trial  as  to  whether  the  plain- 
tiff had  a  husband  living  at  the  time  of  her 
marriage  with  the  defendant  was  resolved  by 
the  trial  court  In  favor  of  the  plaintiff  on  con- 
flicting testimony.  We  therefore  need  not 
consider  that  matter. 

The  Colorado  statutes  with  reference  to  the 
Sjanting  of  divorce  and  alimony  were  not 
Introduced  In  evidence  at  the  trial.  We  must 
then  assume  that  the  law  of  that  state  ts 
the  same  as  the  law  of  Kansas.  Furrow  v. 
Ghapln,  13  Kan.  107;  Railway  Co.  v.  Cutter,  16 
Kan.  568;  French  v.  Pease,  10  Kan.  51.  Tbe 
Colorado  decree  merely  grants  a  divorce,  and 
contains  no  provision  whatever  with  reference 
to  property.  It  then  only  remains  to  determine 
wbether,  under  the  laws  of  Kansas,  long  after 
a  decree  of  divorce  has  been  rendered,—  after 
one  of  the  ttartles  has  married,  and  become 
the  father  of  a  family  of  children,— the  di- 
Torced  wife  can  prosecute  an  independent 
action,  and  obtain  a  Judgment  for  alimony. 
Under  section  646  of  the  Civil  Code,  It  is 
provided:  "If  the  divorce  shall  be  granted 
by  reason  of  the  fault  or  aggression  of  the 
wife,  the  court  ^all  order  restoration  to 
ber  of  the  whole  of  her  property,  lands,  tene- 
ments and  hereditaments  owned  by  her  be- 
fore, or  by  her  separately  acquired  after  such 
marriage,  and  not  previously  disposed  of,  and 
also  such  share  of  her  husband's  real  and 
personal  property,  or  both,  as  to  the  court 
may  appear  Just  and  reasonable;  and  she 
shall  be  barred  of  an  right  In  all  the  remain- 
ing lands  of  which  her  husband  may  at  any 
time  have  been  seized."  Section  647  contains 
tbe  provision  that:  "A  divorce  granted  at 
tbe  Instance  of  one  party  shall  operate  as  a 
dissolution  of  the  marriage  contract  as  to 


both,  and  shall  be  a  bar  to  any  claim  of  the 
party  for  whose  fault  It  was  granted  in  or  to 
the  property  of  the  other,  except  in  cases 
where  actual  fraud  shall  have  been  com- 
mitted by  or  on  behalf  of  the  successful 
party."  In  the  case  of  Lewis  v.  Iiewls,  1.5 
Kan.  181,  it  was  held:  "Where  a  decree  of 
divorce  was  duly  and  legally  entered  after 
service  by  publication,  and  the  mailing  of 
a  copy  of  the  petition  and  publication  no- 
tice, as  required  by  section  641  of  the  Civil 
Code,  that  the  defendant  could  not  come  In 
under  section  77  of  th^  Civil  Code,  and,  upon 
the  showing  of  want  of  actual  notice,  have 
the  decree  set  aside,  and  be  let  in  to  de- 
fend." And  that:  "Where  the  decree  of  di- 
vorce contained  no  other  order  concerning 
property  than  one  barring  defendant  of  all 
right  and  interest  In  the  property  of  plain- 
tiff, held,  that  this  order  must  stand  with  the 
decree,  and,  the  decree  being  tmdisturbed, 
the  order  could  not  be  set  aside."  This  case 
was  decided  long  before  the  amendment  ren- 
dering It  unlawful  for  either  of  the  parties 
to  a  Judgment  of  divorce  to  marry  within  six 
months  after  the  rendition  of  the  Judgment. 
It  Is  the  general  policy  of  ttie  law,  strongly 
adhered  to  by  this  court  in  Its  prior  decIslon.s, 
to  require  every  question  properly  involved 
in  any  suit  to  be  disposed  of  by  the  Judg- 
ment Anally  rendered  in  the  case.  Commis- 
sioners V.  Welch,  40  Kan.  767,  20  Paa  483; 
Bierer  ▼.  Fretz,  37  Kan.  27,  14  Pac.  558; 
RaUroad  Co.  v.  Beebe,  39  Kan.  465,  18  Pac. 
502;  Westbroolc  v.  Mlze,  35  Kan.  299,  10  Pac. 
881;  Chicago,  K.  &  W.  R,  Co.  v.  Commis- 
sioners of  Anderson  Co.,  47  Kan.  766,  29  Pac. 
96.  Under  the  law  of  Kansas  the  court  ren- 
dering Judgment  in  an  action  for  divorce  is 
authorized,  on  a  proper  showing,  to  grant 
alimony,  whether  the  divorce  be  allowed  or 
not.  If  the  divorce  is  granted,  It  operates 
as  an  absolute  dissolution  of  the  marriage  tie. 
Whatever  orders  with  reference  to  alimony  or 
a  division  of  the  property  are  desired  by 
either  party  may  then  be  considered  and 
determined  by  the  court  If  they  may  be  so 
considered  and  determined,  and  a  party  neg- 
lects to  require  such  determination,  the  Judg- 
ment Is  as  full  and  complete  a  bar  as  if  tbe 
question  had  been  fully  tried  and  determined. 
Within  the  case  of  Lewis  ▼.  Lewis,  though 
the  rule  declared  may  sometimes  work  great 
hardships,  a  Judgment  on  service  by  publica- 
tion is  as  effectual  as  where  personal  serv- 
ice Is  made.  We  conclude,  then,  that  under 
the  evidence,  and  the  finding  of  the  court  sus- 
tainhig  the  Colorado  divorce,  the  parties  were 
not  husband  and  wife  either  at  the  time  the 
suit  was  commenced,  or  when  it  was  finally 
determined,  and  that  the  coiurt  was  without 
power  to  grant  alimony  to  the  plaintiff  while 
sustaining  the  Colorado  divorce  made  so  long 
before.  The  Judgment  is  reversed,  with  the 
direction  to  enter  a  Judgment  in  favor  of  the 
defendant  on  the  findings  of  the  court  All 
the  justices  concurring. 
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BOLEN  COAL  CO.  r.  WHITTAKEU  BRICK 

CO. 

(Supreme  Couit  of  Kansas.     Feb.  9,  1884.) 

Res  Jddicata— Sputtiso  of  Actions. 

1.  Where  a  creditor  splits  up  a  runnins  ac- 
count which  constitutes  a  single  cause  of  ac- 
tion, and  recovers  ui>nn  a  part  of  the  same, 
such  adjudication  coustitutes  a  complete  bar  to 
a  recovery  on  the  remaining  portion  of  the  ac- 
count. 

2.  In  an  action  before  a  justice  of  the  peace 
upon  a  verified  account,  no  bill  of  particulars  or 
verified  denial  was  filed  by  the  defendant.  Held 
that,  while  the  correcti^sa  of  the  account  was 
aduiitted  by  the  defendant,  it  did  not  prevent 
him  from  setting  np  and  establishing  the  de- 
fense of  res  adjudicata. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Idiller,  Judge. 

Action  by  the  Bolen  Coal  Company  against 
tbe  Wbittaker  Brick  Company  to  recover  on 
account  of  goods  sold  and  delivered.  There 
was  Jud^rment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Anderson  &  littlck  and  Cunningham  & 
Dolan,  for  plaintiff  In  error.  Getty  &  Hutcb- 
Inga,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  to  re- 
cover the  balance  due  upon  an  account  for 
coal  furnished  by  the  Bolen  Goal  Company 
to  the  Whittaker  Brick  Company  during  the 
months  of  May  and  June  In  18S9.  It  was 
brought  originally  before  a  Justice  of  the 
peace,  and  from  bis  Judgment  an  appeal  was 
taken  to  the  district  court,  where  the  case 
was  tried  without  a  Jury.  The  defense  was 
that  the  subject-matter  was  necessarily  in- 
volved In  a  former  trial  between  the  same 
parties,  and  that  the  adjudication  and  Judg- 
ment in  that  case  was  a  bar  to  the  mainte- 
nance of  the  present  one.  No  special  findings 
of  fact  were  made,  and  tbe  gen«^I  finding 
and  Judgment  of  the  court  sustained  the  de- 
fense of  the  brick  company.  Accepting  the 
testimony  in  Its  most  favorable  light  for  the 
brick  company,  as  we  must.  It  appears  to 
be  sufficient  to  sustain  this  defense.  It  ap- 
pears that  the  brick  company  agreed  to  pur- 
chase coal  for  its  use  from  the  coal  company 
at  prices  named  by  the  latter.  Afterwards, 
the  brick  company  obtained  coal  from  time 
to  time  on  seven  different  days  during  the 
months  of  May  and  June,  which  was  entered 
up  by  the  coal  company  in  an  account  against 
the  brick  company.  This  account,  embi-a- 
cing  the  several  Items,  was  presented  to  the 
bride  company  for  payment,  and,  tbe  same 
not  being  paid,  two  actions  were  brought 
thereon  before  the  same  Justice  of  the  peace, 
and  upon  the  same  day.  One  action  was 
brought  to  recover  the  first  two  items  of  the 
account,  and  the  remaining  Items  were  em- 
braced In  the  othor  action.  In  the  first  action 
a  Judgment  was  obtained  agnlnst  the  brick 
company  for  $71.60,  which  was  paid  and 
satisfied.  Subsequently,  the  other  action  was 
tried  upon  the  balance  of  the  account,  and 


the  Judgment  in  tbe  former  trial  was  dalmed 
to  be  a  bar  to  any  further  recovery.  The 
coal  was  sold  In  accordance  with  an  and 
a^reeuu-ut,  and  a  running  account  of  tbe  sev- 
eral lots  delivered  was  kept  by  the  coal  com- 
pany. Tbe  items  of  tbe  account  upon  which 
the  actions  mentioned  W0%  based  correspcnd- 
ed  with  the  items  and  charges  In  the  ranniiif 
account  which  was  presented  to  tbe  brict 
company.  Tbe  balance  due  upon  tUs  aocomit 
constituted  one,  and  only  one,  cause  of  action. 
Tootle  r.  W^ls.  39  Kan.  462,  18  Fac.  SBO.  It 
Is  the  policy  of  tbe  law  to  avoid  a  multiplici- 
ty of  actions,  and  a  party  Is  not  permitted 
to  split  a  cause  of  action  Into  two  or  more 
parts,  and  maintain  separate  actions  for  eadi 
of  tbe  separate  parts.  A  recovery  of  one  part 
of  an  action  so  split  up  will  ccxistltiite  a  com- 
plete bar  to  a  recovery  upon  any  remainin;r 
liortion  thereof.  The  principle  of  Indivisi- 
bility applies  to  mnnlng  accounts,  like  tbe 
one  under  consideration;  and,  if  tbe  plaintiff 
could  split  this  account  into  two  causes  of 
action,  he  might  bring  as  many  actions  as 
there  were  Items  In  the  account.  The  doc- 
trine of  res  adjudicata  forbids  a  repetiti<m 
of  vexatious  lawsuits,  and  a  former  trial  and 
Judgment  upon  one  of  the  Items  is  coaclnsive 
between  the  same  parties  as  to  all  matters 
which  were  or  might  have  been  litigated  in 
all  other  actions,  whether  commenced  befwe 
or  after  tbe  action  In  which  the  adJndicatioB 
was  made.  Whltaker  v.  Hawley,  30  Kan. 
317,  1  Pap.  508;  Railroad  Co.  v.  Beebe.  39 
Kan.  465,  18  Pac.  502;  Sbepard  v.  Stockham. 
45  Kan.  244,  25  Pac.  559;  Chicago,  K.  *  W. 
R.  Co.  V.  Commissioners  of  Anderson  Co.,  47 
Kan.  766,  29  Pac.  9a 

The  remaining  question  arises  opon  a  rul- 
ing of  the  court  in  tbe  admission  of  testi- 
mony. The  a<;count  upon  which  plaintifTs 
action  was  brought  was  verified,  and  tlie  d<>- 
fendant  filed  no  bill  of  particulars,  nor  anv 
verified  denial  of  the  plaintiff's  account.  Tbe 
plaintiff  objected  to  the  introduction  of  any 
testimony  In  behalf  of  tbe  defendant,  dalm- 
Ing  that  imder  section  84  of  the  Justices'  act 
the  defendant's  indebtedness  was  admitted. 
That  section  provides  that  the  correctness  of 
an  account  duly  verified  shall  be  taken  as 
true,  unless  there  be  a  Terified  denial  otf  tiie 
same.  The  defendant  did  not  dispute  any 
item  or  charge  in  tbe  accoimt,  and  did  not 
question  the  correctness  of  the  same.  His 
claim  was  that,  while  the  account  was  co^ 
rcct,  the  plaintiff,  by  its  condnct.  bad  for- 
feited any  right  to  recover  on  tbe  same.  Tbt 
defense  of  res  adjudicata  does  not  deny  the 
correctness  of  tbe  account,  any  more  than 
would  the  defense  of  tbe  statute  of  limita- 
tions, which  It  Is  admitted  could  be  made 
without  a  verified  denial.  In  each  case  tbe 
conduct  of  the  party  precludes  a  recovery 
It  has  been  held  that  the'  omission  of  the  d«^ 
fendant  to  deny  the  correctness  of  a  vnificd 
account  upon  which  action  Is  brought  before 
a  Justice  of  the  peace  will  not  prevrait  tb* 
defendant  from  introdudng  evidence  to  prove 
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;y  set-off  or  countercl&lm  which  he  may 
re  against  the  plaintiff.  Railway  Ca  t. 
mid,  44  Kan.  68,  24  Pac.  852;  Baughman  r. 
lie,  45  Kan.  453,  25  Pac.  856.  The  defend- 
ts  were  not  required  to  file  any  bill  of  par- 
ulan  before  the  Justice  of  the  peace,  and, 
■  pleading  having  been  required  In  the  dl»- 
ct  court,  defotdant  was  entitled  to  offer 
y  evidence  and  make  any  defense  which 
had,  except  to  deny  the  correctness  of  the 
count  The  admission  of  that  fact  did  not 
?clude  the  defendant  from  showing  that  the 
rmer  adjudication  upon  the  account  was  a 
mplcte  bar  to  any  further  recovery.  The 
dgment  of  the  district  court  will  be  af- 
med.    All  the  justices  concurring. 


KINGSLET  V.  PURDOM. 
(Supreme  Court  of  Kansas.     Feb.  9,  1894) 
MoBTOAOEs — Payment — What  Cosstitotes. 

1.  A  principal  debtor,  whose  debt  Is  secured 
mortgage  on  property  owned  by  another  per- 

1,  caunot,  by  purchase  of  the  obligation  given 
secure  the  payment  of  the  debt,  and  causing 
»  same  to  be  assigned  to  his  agent,  foreclose 
»  mortgage,  and  subject  the  mortgaged  prop- 
:y  to  the  payment  to  him  of  the  debt.  Such 
:emi>tcd  purchase  operates  as  a  payment  of 
;  del  It. 

2.  Tlie  evidence  in  this  tase  supports  the 
diiii^.s  of  fact  made  by  the  court. 
Syllabus  by  the  Court.) 

Error  from   district   court,   Allen  county; 
StiUwell,  Judge. 

Action  by  George  A-  Bowlus  against  J.  P. 
ngsley,  R.  M.  Purdom,  and  others  to  fore- 
>se  a  mmrtgage.  Prom  the  judgment  ren- 
red,  defendant  Klngsley  brings  «Tor.  Af- 
med. 

Che  other  facts  fully  appear  in  the  follow- 
;  statement  by  ALLEN,  J.: 
This  action  was  brought  by  George  A.  Bow- 
3  to  foreclose  a  mortgage  executed  by  the 
tlntiff  in  error  and  his  mother,  Cellnda 
lomns,  to  the  Tola  Building  &  Loan  Asso- 
ition,  and  to  recover  the  amount  of  a  bond 
ecuted  by  the  same  parties,  which  said 
>rtgage  was  given  to  secure.  Bowlus  claim- 
by  asalgimient  from  the  building  and  loan 
5ociation.  ■  Defendant  in  error,  R.  M.  Piu*- 
in,  and  one  W.  H.  McDowell,  were  also 
nod  as  defendants.  McDowell  made  de- 
alt. Purdom  answered,  specifically  deny- 
;  that  the  plaintiff  was  the  owner  of  the 
nd  and  mortgage  sued  on,  and  setting  up 
lien  on  the  mortgaged  property  by  virtue 
a  jtidgment  of  the  district  court  of  Allen 
anty  In  his  favor  against  the  defendants 
linda  Thomas  and  W.  H.  McDowell  for 
?5.05.  The  plaintiff  In  error,  Klngsley,  an- 
ered,  alleging  that  he  was  only  surety  for 
i  payment  of  the  bond;  that  he  himself 
rchased  said  bond  and  mortgage  from  the 
Udlng  and  loan  association,  and  for  c<m- 
nlence  had  the  same  assigned  to  the  plain- 
r,  and  praying  a  foreclosure  thereof  in  his 
ror.    Plaintiff,  Bowlus,   thereupon   filed  A 


reply,  admitting  the  allegations  in  the  as- 
swer  of  Klngsley.  An  amended  answer  was 
afterwards  filed  by  Klngsley,  and  a  reply 
thereto  by  Purdom,  in  which  reply  it  was 
alleged  that  the  said  bond  and  mortgage  were 
paid  tn  full  by  Klngsley  and  his  mother. 
The  case  was  ttiei  by  the  court,  and  special 
findings  of  facts  were  made,  as  follows:  "(1) 
The  defendant  Cellnda  Norrls  is  the  mother 
of  the  defendant  J.  F.  Klngsley  by  a  former 
marriage.  Said  defendants  Norrls  and  Kings- 
ley  lived  in  the  state  of  Ohio.  Prior  to  thehr 
coming  to  Kansas,  Klngsley  owned  a  farm 
In  the  state  of  Ohio.  He  had  trouble  with 
his  wife,  and  separated  from  her,  and  on  ac- 
count of  this  trouUe  with  his  wife  he  made 
a  conveyance  of  his  Ohio  farm  to  his  mother, 
Mrs.  Norrls,  apparently  without  any  con- 
sideration. In  course  of  time  the  Ohio  farm 
was  sold,  and  ultimately  from  the  proceeds 
of  the  Ohio  farm  the  defendant  Mrs.  Norris 
obtained  the  legal  title  to  a  house  and  lot 
in  lola,  Kansas,  known  as  the  'Arnold  Prop- 
erty.' In  equity,  as  between  Mrs.  Norrls 
and  her  son,  the  defendant  Klngsley,  the 
Arnold  property  was  really  the  property  of 
defendant  Klngsley,  and  It  was  expressly 
understood  between  Mrs.  Norrls  and  the 
defendant  Klngsley,  as  far  back  as  1S84,  that 
said  Arnold  property  was  and  should  be  so 
considered,  between  them,  the  property  of 
defendant  Klngsley.  (2)  When  Mrs.  Norrls 
obtained  the  legal  title  to  said  Arnold  prop- 
erty there  was  a  mortgage  on  it  In  the  sum 
of  $360,  which  was  a  valid  Incumbrance  on 
said  land,  and  for  the  purpose  of  getting 
money  with  which  to  pay  off  this  mortgage 
the  defendants  Mrs.  Norrls  (then  Mrs.  Thom- 
as) and  Klngsley  on  May  6, 1886,  executed  to 
the  lola  Building  add  Loan  Association  a  bond 
and  mortgage  fear  $573.48,  by  means  of  which 
they  obtained  the  sum  of  $300,  said  bond 
and  mortgage  being  the  same  that  are  sued 
on  in  this  action.  This  mortgage  was  on  real  , 
property  other  than  the  Arnold  property,  the 
title  of  rec<»rd  to  said  mortgaged  property 
being  In  Mrs.  Norrls.  The  said  $300  so  ob- 
tained by  this  mortgage  to  the  lola  Building 
and  Loan  Association  was  used  In  paying 
off  the  said  mortgage  on  the  Arnold  property. 
(3)  About  three  or  four  years  prior  to  No- 
vember, 1889,  the  defendant  Klngsley  traded 
the  Arnold  property  for  a  farm  in  Dakota. 
Mrs.  Norrls  made  the  deed  for  the  Arnold 
property,  and  the  deed  for  the  Dakota  farm 
was  made  to  defendant  Klngsley,  and  he  re- 
ceived and  retained  for  his  own  use,  as  per 
agreement  between  him  and  his  mother,  the 
proceeds  of  said  Dakota  farm.  Klngsley  sub- 
sequently sold  the  Dakota  farm,  and  with 
the  proceeds  made  other  investments.  The 
exact  date  of  these  transactions  does  not  ap- 
pear, further  than  heretofore  stated.  (4) 
About  June  6,  1889,  the  lola  BuUdlng  and 
Loan  Association  commenced  an  actlcm  to 
foreclose  the  mortgage  sued  on  herein,  and 
the  defendant  Klngsley  was  a  party  to  said 
suit.    He  thereupon  went  to  the  ofiteera  of  i 

Digitized  by  VjOOQ  IC 


812 


PACiriC  KErOllTEB,  Vol.  35. 


(Kaa. 


said  association,  and  clTectcd  an  iiiTaii^i>niput 
with  them,  wlicreby,  in  consideration  of  tlie 
sum  of  $450,  paid  by  said  defendant  to  said 
association,'  the  said  association  assigned  the 
bond  and  mortgage  sued  on  to  George  A. 
Bowlus,  the  said  Bowlus  agreeing  to  hold  the 
same  as  the  agent  of  said  Kingsley.  (5) 
Some  time  subsequent  to  the  execution  of  the 
mortgage  sued  on— the  exact  time  not  being 
shown— the  defendant  Mrs.  Norris  conveyed 
the  property  covered  by  the  said  mortgage  to 
the  defendant  W.  H.  McDowell.  (6)  On  the 
8th  day  of  March,  1889,  the  defendant  R.  M. 
Purdom  duly  recovered  a  Judgment  in  the 
district  court  of  Allen  county,  Kansas, 
against  the  defendants  Cellnda  Norris  and 
W.  H.  McDowell  for  the  sum  of  $333.05  and 
costs,  with  10  per  cent,  interest  therecm  from 
said  date,  which  Judgment  is  still  in  fall 
force  and  effect  (7)  It  is  Inferable  from  all 
the  evidence,  facts,  and  circumstances  in  the 
case,  and  I  therefore  find  the  fact  to  be,  that 
the  Intent  and  piirpose  of  defendant  Kings- 
ley,  In  effecting  the  transaction  mentioned  in 
finding  of  fact  No.  four  herein,  was  to  pre- 
vent the  defendant  Purdom  from  resorting 
to  the  land  covered  by  said  mortgage,  for  the 
purpose  of  obtaining  any  satisfaction  of  his 
aforesaid  Judgment"  And  the  court  there- 
upon found  as  a  conclusion  of  law  that  "the 
defendant  Kingsley  is  not  entitled  to  a  f(K«- 
closure  of  the  mortgage  sued  on.  Said  mort- 
gage is  to  be  held  and  considered  as  paid 
and  satisfied,  and  the  lloi  of  the  Judgment 
of  the  defendant  Purdom  Is  the  first  and 
prior  lien  on  the  land  described  in  said  mort- 
gage." Thereupon  Judgment  was  ent&'ed  in 
accordance  with  the  conclusion  of  the  coart 
Kingsley  excepted,  and  brings  the  case  hwe 
for  review. 

Ewing  &  Bennett  and  Oscar  Foost  &  Son, 
for  plaintiff  in  oror.  0.  B.  Benton  and  A  H. 
Campbell,  for  defendant  in  oror. 

ALLEN,  J.,  (after  stating  the  facts.) .  The 
plaintiff  in  error  does  not  question  the  cor- 
rectness of  the  sectmd,  fourth,  fifth,  and 
sixth  findings  of  fact,  but  challenges  the  first 
one  as  not  snppc^ted  by  the  evidence.  We 
think  the  evidence  fidrly  shows  that  the 
Arnold  property  was  purchased  with  the 
proceeds  of  the  Ohio  land,  which  had  be- 
longed, to  Kingsley;  that  the  loan  secured 
by  the  bond  and  mortgage  In  suit  was  ob- 
tained from  the  building  and  loan  associa- 
tion by  Kingsley  to  pay  off  a  mortgage  on 
the  Arnold  property;  and  there  Is  no  dis- 
pute whatever  in  the  evidence  as  to  the  fact 
that  Kingsley  traded  the  Arnold  property  for 
Daliota  land,  which  was  deeded  to  himself, 
and  which  he  afterwards  sold  and  received 
the  proceeds  of,  the  deed  to  the  Arnold  prop- 
erty being  made  by  his  mother  to  the  party 
with  whom  he  traded.  It  is  urged  in  oppo- 
sition to  finding  No.  7  that  the  evidence 
shows  that  Kingsley  acquired  the  title  to  the 
bond  and  mortgage  by  the  assignment  made 


by  the  building  and  loan  assodation  to  hb 
agent,  Bowlus;  that  a  surety  has  a  right  to 
pay  the  debt  and  take  an  assignment  to  him- 
self of  the  instrument  securing  tbe  same. 
and  that  he  may  thereupon  enforce  It  against 
the  principal  debtor;  that,  inasmuch  as  bo:l> 
he  and  bis  mother,  who  were  the  only  par- 
ties bound  by  the  obligation,  swore  positive- 
ly that  she  was  the  principal,  and  he  was 
only  surety,  such  testimony  condndes  the 
controversy  in  favor  of  the  position  of  plain- 
tiff in  error.  Conceding  the  soundness  of  tb« 
legal  proposition  advanced  by  the  plaintiff  ss 
to  the  right  of  a  surety  to  take  an  assig!:- 
ment  of  the  bond  of  his  principal  and  enforce 
it  by  on  action  in  his  own  name,  we  cannot 
hold  that  the  mere  statements  in  coort  br 
the  parties  to  the  Instrument  that  Kingsler 
was  sTu-ety  necessarily  determines  tlie  qoe^- 
tlon.  It  was  not  only  the  right,  bat  the  dntr. 
of  the  court  to  consider  all  the  testimony  in 
the  case,  and  from  all  of  the  statements  uf 
witnesses,  and  the  facts  and  clrctmistances 
surrounding  the  transaction,  to  determine 
who  was  in  fact  principal  and  who  surety. 
It  was  Kingsley  himself  who  took  a  share  in 
the  building  and  loan  association  In  wder 
that  the  loan  might  be  obtained.  His  nam? 
appears  first  on  the  l>ond,  though  seotmd  oq 
the  mortgage.  The  money  was  applied  to 
the  payment  of  a  mwtgage  on  lands  to  which 
he  had  the  equitable,  though  not  the  le^. 
title,  and  from  which  he  nltimatdy  rec^ve.! 
the  proceeds.  This  certainly  is  some  evi- 
dence tending  to  show  that  he  was  the  prin- 
cipal in  the  obligation,  and.  If  so,  of  coarse 
the  transaction  by  which  the  bond  -was  as- 
signed to  his  agent,  toe  a  oonsidetatlMi  paid 
by  himself,  simply  amotmts  to  a  payment 
and  discharge  of  the  obligation.  We  think 
the  findings  of  fact  are  snppM'ted  by  the  evi- 
dence, that  the  conclusion  of  law  is  correct 
and  the  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


BT788BLL  ▼.  SBERT. 

(Supreme  Court  of  Kansas.     Febu  0,  18&4.) 

Arbitbation  and  Award — BirriKS  Aside 
Award. 

1.  Awards  of  arbitrators  made  in  pnrsnaac? 
to  the  statute  are  to  be  liberally  constmed.  aaj 
should  not  be  set  aside  upon  any  groonds  other 
than  those  named  in  the  statute. 

2.  Eirror  of  judgment  by  arbitrate*  as  to 
the  effect  or  weight  of  evidence  is  not  a  groond 
for  setting  aside  an  award. 

3.  Whore  the  contending  parties  enresslr 
agree  that  no  oaths  shall  be  administered  to  ar- 
bitrators, and  that  the  testimony  of  witnes.w>i 
unsworn  shall  be  received,  neither  of  them  will 
l>e  allowed  to  make  the  omission  to  adDiini«t>>- 
oaths  to  arbitrators  and  witnesses  a  ground  of 
objection  to  the  award,  after  a  result  adverte 
to  liim  has  been  reached. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  cotinry: 
John  Guthrie,  Judge. 

Arbitration  proceedings  between  John  W. 
Russell  and  Mary  B.  Seeiy.  adnoinistratiix 
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of  the  will  of  James  Seery,  deceased.  From 
a  Judgment  setting  aside  the  award  filed, 
Russell  brings  error.    Reversed. 

.lames  H.  Guy  and  A.  M.  Thomas,  for 
plaintiff  In  error.  Thomas  H.  Bain,  for  de- 
fendant in  error. 

.JOHNSTON,  J.  James  Seery  and  wife 
conveyed  a  tract  of  land  to  John  W.  Russell 
by  warranty  deed,  which  was  described  by 
metes  and  bounds.  The  width  of  the  tract, 
as  described  in  the  deed,  was  20  rods  and  63 
links,  whereas  the  width  of  the  tract  actually 
owned  by  Seery  was  20  rods  and  63-100  of  a 
rod,  and  this  latter  description,  was  shown  by 
the  abstract  of  title  which  was  furnished  by 
Seery.  By  the  conveyance,  Seery  undertook 
to  convey  more  land  than  he  actually  owned, 
and  Russell  claimed  damages  from  Seery 
upon  this  ground.  Being  nnable  to  agree, 
they  Bobmitted  the  controversy  to  the  arbi- 
tration of  tltree  persons  mutually  agreed  up- 
on by  them,  and  stipulated  that  the  award  of 
the  arbitrators  should  be  made  a  rule  of  the 
district  court;  and  it  was  stated  that  all 
matters  In  controversy  between  them  regard- 
ing the  boundaries  or  description  of  the  land 
should  be  submitted  to  and  determined  by 
the  arbitrators.  In  pursuance  of  this  agree- 
ment a  hearing  was  had  before  the  arbitra- 
tors, both  parties  being  present  with  their 
-witnesses,  following  which  a  majority  of 
tbem  found  in  favor  of  Russell,  awarding 
Iiim  the  sum  of  1600,  upon  receipt  of  which 
Russell  and  wife  were  to  reconvey  to  Seery, 
by  quitclaim  deed,  the  tract  or  piece  of  land 
Included  in  Seery's  deed,  and  which  was  not 
owned  by  him.  The  award  further  provided 
that  the  expenses  of  arbitration  should  be  paid 
equally  by  the  parties.  Seery  refused  to 
comply  with  the  award  when  It  was  filed  in 
the  district  court  by  Russell,  who  asked  for 
the  entry  of  judgment  thereon.  Seery  there- 
upon moved  to  set  aside  the  award  upon  sev- 
eral grounds:  First,  that  neither  the  arbitra- 
tors nor  witnesses  were  under  oath  during 
the  hearing;  second,  on  account  of  excess  of 
authority  by  the  arbitrators  in  ordering  a 
deed  made  by  Russell  and  wife  to  Seery; 
third,  on  account  of  excessive  damages,  given 
iinder  the  influence  of  prejudice  and  through 
fraud  and  partiality;  and,  fourth,  that  the 
nward  was  not  sustained  by  sufficient  evl- 
rtonce  and  was  contrary  to  law.  The  court 
sustained  the  motion,  and  upon  the  ruling 
error  is  assigned. 

The  record  does  not  disclose  upon  what 
^rround  the  motion  was  sustained,  and  none 
of  those  assigned  appear  to  be  sufficient  to 
Justify  the  setting  aside  of  the  award.  To 
A^  old  the  formalities  and  fixed  rules  of  law, 
the  parties  chose  to  arbitrate  their  contro- 
versy before  a  tribunal  selected  by  them- 
selves. The  submission  was  general  and 
comprehensive,  and  the  award,  although  it 
may  not  meet  the  approbation  of  the  court,  is 
final  and  conclusive,  unless  It  is  subject  to 


some  of  tlie  objections  named  In  the  statute. 
Gen.  St  1880,  par.  820.  It  is  provided  that 
if  any  legal  defects  appear  in  the  award  or 
proceedings,  or  If  it  is  made  to  appear  that 
the  award  was  obtained  by  fraud,  corruption, 
or  other  undue  means,  or  that  there  was  mis- 
conduct on  the  part  of  the  arbitrators,  the 
award  may  be  set  aside.  In  reviewing  the 
proceedings,  no  legal  defects  were  shown.  It 
does  not  appear  that  any  of  the  arbitrators 
or  witnesses  were  under  oath  during  the 
hearing,  but  the  uncontradicted  testimony  is 
that  Seery  and  his  counsel  were  present  at 
the  commencement  of  the  proceedings,  and 
expressly  stated  that  they  did  not  desire  that 
the  arbitrators  or  witnesses  should  be 
sworn,  and  thereupon  it  was  agreed  between 
the  parties  that  the  testimony  of  the  wit- 
nesses and  the  repwt  of  the  arbitrators  were 
to  be  accepted  the  same  as  though  they  had 
been  sworn.  Although  the  statute  provides 
for  the  administration  of  an  oath.  It  is  not 
such  an  Imperative  provision  as  will  prevent 
the  parties  from  waiving  the  formality  of  an 
oath,  if  they  see  fit  Both  parties  having  ex- 
pressly agreed  that  the  testimony  of  wit- 
nesses unsworn  should  be  received,  and  that 
no  oaths  should  be  administered  to  the  arbi- 
trators, neither  should  be  allowed  to  make 
it  a  ground  of  objection,  after  a  result  ad- 
verse to  him  has  been  reached.  Weir  v. 
West,  27  Kan.  650;  Anderson  v.  Burchett 
48  Kan.  153,  29  Pac.  315;  Morse,  Arb.  133. 

There  was  no  testimony  before  the  court 
tending  to  show  misbehavior  on  the  part  of 
the  arbitrators,  or  that  the  award  was  ob- 
tained by  fraud,  corruption  or  other  undue 
means.  Some  testimony  was  produced  as  to 
the  character  of  the  evidence  that  was  sub- 
mitted to  the  arbitrators.  It  was  a  meaper 
statement,  hnwever,  composed  mostly  of  con- 
clusions, and  did  not  purport  to  be  all  the 
testimony  that  was  given.  Prom  this  evi- 
dence the  court  might  have  reached  a  differ- 
ent conclusion  than  was  reached  by  the  arbi- 
trators, but,  to  warrant  the  court  in  review- 
ing an  award  upon  the  merits,  something 
more  than  mere  error  In  their  judgment  of 
what  Is  proved  by  the  evidence  must  be 
shown.  Awards  are  to  be  liberally  con- 
strued, and  should  never  be  set  aside  as  con- 
trary to  the  evidence  unless  It  appears  that 
there  was  no  evidence  to  support  it.  From 
the  evidence  which  was  preserved,  it  might 
seem  that  the  award  was  hardly  warranted 
by  the  testimony,  and  was  liberal  In  amount; 
but  this  was  not  a  subject  for  review  by  the 
court,  and  it  is  not  such  as  to  evince  fraud, 
partiality,  or  prejudice  on  the  part  of  the  ar- 
bitrators. 

Another  objection  is  that  there  was  an  ex- 
cess of  authority  on  the  part  of  the  arbitra- 
tors in  ordering  a  reconveyance  by  Russell 
and  wife  to  Seery  of  that  part  of  the  land  in 
controversy,  which  had  never  belonged  to 
either  party.  This  is  an  Immaterial  matter, 
which  does  not  In  any  degree  Injure  or  prej- 
udice the  complaining  party.  There  might 
Mgitized  by  VjOOQ  IC 
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be  some  gromid  for  RnsseU  to  object  to  the  ; 
trouble  and  expense  of  making  a  convoy-  [ 
ance  of  this  land,  to  which  neither  bnd  any  | 
title,  but  he  Is  not  complalniii;;;    and  cer- 
tainly Seery  has  no  cause  to  complain  of  the 
return  of  what  he  had  given  to  Russell,  al- 
though It  was  of  no  consequence.    It  follows 
that  the  order  of  the  court  In  setting  aside 
the  award  must  be  reversed,  and  the  cause 
remanded  for  further  proceedlnga.    All  the 
Justices  concurring. 


MISSOUBI  PAO.  RT.  CO  t.  TAWGER. 
(Supreme  Court  of  Kansas.     Feb.  9,  1804.) 

COTmT8-<-APFBU.ATB  JuRlSDICTIOH  — TAXATION  O* 

Costs. 
Chapter  245  of  the  Laws  of  1889  de- 
privM  this  court  of  jurisdiction  to  review  an 
order  made  by  a. district  court  on  a  motion  to 
retax  costs  where  no  other  matter  is  brought 
here  for  review.     Johnston,  J.,  dissenting. 

(Syllabos  by  the  Conrt.) 

Error  from  district  court.  Rush  cotmty;  V. 
H.  Grinstead,  Judge. 

Action  between  the  Missouri  Padflc  Rail- 
way Company  and  J.  A  Yawger.  From  a 
Judgment  on  a  motion  to  retax  costs  the  rail- 
way company  brings  error.     Dismissed. 

J.  B.  Andrews  and  Waggener,  Martin  & 
Orr,  for  plaintlft  in  error.  DlfTenbacher  & 
Banta,  for  defendant  In  error. 

ALLEN,  J.  This  is  a  petition  In  error,  by 
which  It  Is  sought  to  review  the  action  of  the 
district  court  of  Rush  county  on  a  motion  to 
retax  costs.  Though  the  point  is  not  made 
by  the  defendant  In  error,  a  question  of  Ju- 
risdiction appears  on  the  face  of  the  record, 
which  we  are  not  at  liberty  to  Ignore.  There 
is  nothing  Involved  in  this  controversy  but 
costs.  Section  1,  c.  245,  Laws  1889,  provides: 
"No  appeal  or  proceeding  in  error  shall  be 
had  or  taken  to  the  supreme  court  In  any 
dvll  action  unless  the  amount  or  value  in 
controversy,  exclusive  of  costs,  shall  exceed 
one  hundred  dollars  ($100,)  except  in  cases 
involving  the  tax  or  revenue  laws,  or  the 
title  to  real  estate,  or  an  action  for  damages 
in  which  slander,  libel,  malicious  prosecution 
or  false  imprisonment  is  declared  upon,  or 
the  constitution  of  this  state,  or  the  consti- 
tution, laws  or  treaties  of  the  United  States, 
and  when  the  Judge  of  the  district  or  supe- 
rior court  trying  the  case  involving  less  than 
one  himdred  dollars  ($1U0)  shall  certify  to  the 
supreme  court  that  the  case  is  one  belonging 
to  the  excepted  classes."  This  case  does  not 
fall  within  any  exception.  It  was  held  by 
this  court  in  the  case  of  Martin  v.  Shrub- 
shall,  (decided  in  April,  1893,)  on  a  motion  to 
dismiss,  that  this  court  had  no  Jurisdiction 
in  a  case  lilie  that  now  before  us,  even 
though  the  amount  of  costs  Involved  exceeds 
$100.  No  opinion  was  written  In  that  case. 
The  language  of  the  statute  se<<ni8  to  be 
clear,  and  the  amount  of  costs  is  unlmtKir- 


tant  We  percelye  no  soond  reason  for  hold- 
ing that  a  petition  In  error  may  be  enter- 
titined  to  review  an  order  of  the  conrt  made 
on  a  motion  to  retax  costs,  when  the  statu'.' 
expressly  takes  away  Jurisdiction  to  revW* 
the  merits  of  a  case  involving  less  ttian  $101 
no  matter  how  much  the  costs  may  t>e.  Ttx 
petition  in  error  will  therefore  be  dismissed. 

HORTON,  C.  J.,  ooncuiTlng: 

JOHNSTON,  J.,  (dlSBentlns.)  Whow  tiw 
costs  are  merely  incidental  to  the  action  tai 
the  trial  court,  they  cannot,  of  ooorae,  be  con- 
sidered as  a  part  "of  the  amount  or  value  !a 
controversy"  for  the  purpose  of  giving  Jurist- 
diction  in  this  court  But  where  the  costik 
as  here,  form  the  subject-matter  of  the  con- 
troversy in  the  court  below,  I  think  a  difft?- 
ent  rule  applies.  In  my  opinion,  a  d]8iiii'.-t 
ae  Independent  proceeding  to  enjoin  the  co: 
lection  of  costs  or  to  set  aside  or  to  retax 
costs  which  in  amount  exceeds  $100,  is  r^ 
viewable.  It  Is  immaterial  whether  dei^' 
damages,  posts,  or  other  thing  of  Talne,  con- 
stitutes the  subject-matter  of  the  oontni- 
versy;  but,  whatever  It  may  be,  it  must  ot 
itself  amount  to  more  than  $100,  exdurive  of 
the  costs  Inddent  to  that  proceeding,  to  b? 
reviewable  under  the  statute.  It  seems  t.' 
me  that  the  costs  referred  to  in  the  statnt? 
are  only  those  which  are  incidental  to  tfa* 
controversy  brought  up  for  review,  and  thai, 
as  the  amount  Involved  here  exceeds  $1(.H 
the  court  has  Jurisdiction  to  review  the  mer- 
its of  the  proceeding. 


FIRST  NAT.  BANK  OF  CLAY  CBNTBR  t. 
BEEGLE. 

(Supreme  Court  of  Kansas.     Feb.  9,  1894.) 

Sals — Gnownro  Ckops — Sbvbraxck. 

1.  A  crop  of  com  was  planted  and  erowr 
upon  mortgraged  land  by  the  mortgagor.  In  ar 
cordance  with  a  judgment  of  formloaarc.  13» 
land  was  sold  without  reservation  on  the  la>t 
day  of  September.  Four  days  liefore  the  ulI- 
(^  the  land,  the  mortgagor  sold  the  crop  of  eor" 
to  another.  The  corn  was  thai  matiire.  bet 
there  had  been  no  physical  sevomnco  of  tli' 
same  from  the  land  at  the  time  of  the  jndicuu 
sale.  Held,  tbat  the  vendee  of  the  mortsae^' 
was  entitled  to  the  crop,  and  that  the  same  iH 
not  pass  with  the  soil  to  the  pnrrhaser  of  the 
land. 

2.  Held,  further,  that  the  sale  of  the  core 
by  the  mortgagor  constituted  a  constmctiTe  ser- 
eranoe  of  the  same  from  the  land. 

(Syllabus  by  the  Court) 

EiTror  from  district  court.  Clay  county;  B. 
B.  Spllinan,  Judge. 

Action  by  S.  D.  Beegle  against  the  Fint 
National  Bank  of  Clay  Centw  for  CMiver- 
sion.  Plaintiff  had  Judgment  and  defendan: 
brings  error.     Affirmed. 

Harknesa  &  Godard,  for  plalntiir  in  cfror. 
O.  O.  Coleman  and  Anthony  ft  Stackpolr. 
for  defendant  in  error. 
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JOHNSTON,  J.  &  D.  Beegle  brought  an 
iiction  against  the  First^  National  Bank  of 
Clay  Center,  Kan.,  alleging  that  it  had 
wrongfully  converted  5,000  bushels  of  corn 
belonging  to  the  plaintiff,  of  the  value  of 
$1,250,  f<Hr  which  sum  Judgment  ivas  de- 
manded. The  com  was  grown  upon  mort- 
gaged land  in  the  year  1889.  The  crop  was 
planted  and  cultivated  by  F.  M.  Tuthlll, 
who  waa  the  owner  of  the  land  prior  to 
September  30,  1889,  and  upon  which  he  had 
given  a  mortgage  that  was  foreclosed  by 
tbe  banlc  The  Judgment  of  foreclosure  was 
rendered  January  26,  1889,  iind»  which  a 
sale  was  made  to  the  banlc  on  September 
30,  1889.  No  reservation  of  the  crop  was 
made  at  the  sale,  which  was  confirmed  No- 
vember 20.  1889.  Plaintiff,  Beegle,  claimed, 
and  offered  testimony  to  prove,  that  be  pur- 
chased the  con  from  Tuthlll  after  it  had 
fnlly  matured,  and  that  the  harvesting  of 
tbe  same  began  before  the  sheriff's  sale,  and 
continued  uninterruptedly  until  about  the 
1st  of  November,  and  that  the  purchase  was 
made  In  good  faith,  and  for  a  valuable  con- 
sideration. The  testimony  was  somewhat 
conflicting  in  regard  to  the  maturity  of  the 
corn  on  September  30,  1889,  when  the  Judi- 
cial sale  occurred,  and  as  to  the  bona  fides 
and  absolute  character  of  the  sale  of  the 
com.  The  Jury,  after  being  properly  in- 
structed, found  generally  in  favor  of  the 
plaintiff  upon  all  the  issues,  and  this  finding 
effectually  settles  the  controversy. 

The  contention  of  plaintiff  In  error  Is  that 
as  the  corn  was  standing  in  the  field,  un- 
busked,  the  title  thereto  passed  to  the  bank 
by  virtue  of  the  f(»eclosure  sale.  It  has 
been  clearly  settled  in  this  state  that  a  con- 
veyance of  land,  either  by  voluntary  deed  or 
Judicial  sale,  without  reservation,  carries  all 
RTowIng  crops  with  the  title  to  the  land. 
This  rule  only  applies  to  crops  which  are 
immature  and  have  not  ceased  to  draw 
nutriment  from  the  soil  at  the  time  of  sale, 
and  is  not  applicable  to  crops  that  are  ripe 
and  ready  for  harvest  This  distinction  has 
been  carefully  recognized  in  all  the  cases 
-where  the  subject  was  considered.  Garan- 
flo  V.  Cooley,  33  Kan.  137,  5  Pac.  766;  Beck- 
man  V.  Sikes,  35  Kan.  120,  10  Pac.  592; 
Caldwell  v.  Alsop,  48  Kan.  671,  29  Pac.  1150; 
Goodwin  V.  Smith,  49  Kan.  351,  81  Paa  153; 
L.and  Co.  v.  Barwick,  50  Kan.  57,  31  Pac. 
6.S5.  When  the  crops  mature,  they  can  no 
longer  be  regarded  as  a  part  of  the  realty, 
and  hence  do  not  pass  to  the  purchaser  of 
the  land.  As  the  ripened  crop  possesses  the 
character  of  personalty,  the  fact  that  it 
rests  upon  the  land,  unsevered,  is  of  little 
consequence.  If  the  severance  of  such  a 
crop  was  at  all  material.  It  had,  in  legal  ef- 
fect, been  severed  through  the  sale  by  Tnt- 
bill  to  the  plaintiff.  The  mortgage  or  sale 
ot  a  ripened  crop  at  least  operates  as  a  con- 
structive sevcjrance  of  the  same  from  the 
laud.  Caldwell  v.  Alsop,  supra;  Willis  v. 
Moore.  59  Tex.   628;    2   Preem.  Ex'u.s  349. 


None  of  the  errors  assigned  by  plaintiff  In 
error  can  be  sustiiincd,  and  hence  the  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


STATE  T.  TBIPLETT. 

(Supreme  Court  of  Kansas.     Feb.  9,  1891.) 

Cbiminal  Law— Nbw  Tkiai/— BornciBNOT  ov  I» 

FOBHATION— A8BACI.T. 

1.  Where  a  defendant  is  charged  with  an 
assault  with  intent  to  kill,  and  that  offense  is 
ignored  by  the  jury,  and  the  defendant  is  found 
guilty  of  an  assault  only,  it  is  immaterial,  upon 
a  motion  for  a  new  trial,  whether  the  informa- 
tion sufficiently  charges  an  assault  with  intent 
tokUl. 

2.  Where  a  person  standing  about  50  feet 
from  another  fires  his  revoWer  in  the  direction 
of  such  other  person,  withoot  any  intention  of 
shooting  such  person,  but  for  the  parpose  of 
friglitening  or  alarming  him,  intending  thereby 
to  create  the  impression  that  he  will  injure  him 
by  shooting,  he  is  guilty  of  an  aiaault. 

(Syllabna  by  the  Conrt) 

Appeal  from  district  court,  Finney  coimty; 
A.  J.  Abbott,  Judge. 

Angle  Triplett  was  convicted  of  an  assault, 
and  appeals.    Afibmed. 

J.  J.  Hitt,  for  appellant  John  T.  Little, 
Atty.  Gen.,  S.  Ik  Miller,  and  H.  F.  Mason, 
for  the  State. 

HORTON,  O.  J.  Angle  Triplett  was 
charged  in  the  court  below  with  having  m.ndo 
an  assault  with  intent  to  kill,  and  was  found 
guilty  of  an  assault  only.  She  was  sen- 
tenced to  pay  a  fine  of  $50  and  the  cost  of 
the  prosecution,  and  to  be  committed  to  the 
Jail  of  Finney  sounty  until  the  fine  and 
costs  were  paid.  She  appeals  to  this  court. 
A  motion  was  made  to  quash  the  informa- 
tion, but  It  is  unnecessary  to  decide  wheth- 
er an  assault  with  Intent  to  kill  was  sufli- 
ctently  charged.  It  is  admitted  that  the  in- 
formation charges  an  assault  The  higher 
offense  was  Ignored  by  the  Jury.  State  v. 
Baxter,  41  Kan.  516,  21  Pac.  650;  Orambl^ 
V.  State,  61  Oa.  582. 

The  theory  and  evidence  upon  the  part  of 
the  defendant  were  that,  while  admitting  the 
firing  of  a  pistol,  she  claimed  it  was  done 
for  the  sole  purpose  of  fright^ilng  a  horse 
that  bad  been  trespassing  upon  her  prem- 
ises, and  )bat  the  pistol  was  never  pointed 
at  or  towards  the  complaining  witness,  and 
that  there  was  never  any  purpose  to  kUl  or 
Injure  such  witness,  or  any  one  else.  The 
evidence  for  the  state  was  that  the  defena- 
ant,  standing  about  50  feet  from  the  com- 
plaining witness,  fired  a  revolver  in  his  di- 
rection, and  apparently  at  him.  Several 
witnesses  testified  to  this,  and  one  witness 
stated  he  saw  the  dust  fly  up  about  20 
feet  beyond,  and  in  apparent  range  with, 
the  complaining  witness. 

The  principal  instruction  complained  of  Is 
ns  follows:  "If  one  person  should  shoot  in 
the  direction  of  annther  without  any  Inien-. 
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Hon  of  Injurinsr  the  other,  but  only  for  the 
pui'pose  of  frightening  him,  tending  thereby 
to  create  the  impression  that  he  would  do 
.injury  by  the  shot,  he  ,l8  gulity  of  an  as- 
sault." There  was  no  error  In  this  Instruc- 
tion, as  applied  to  the  facts  of  this  case. 
The  defendant  was  within  shooting  distance. 
A  person  may  be  guilty  of  an  assault  upon 
another  with  a  pistol,  without  firing  It  at 
all,  and,  If  he  does  fire  It,  without  Intend- 
ing, at  the  moment  of  firing,  to  hit  the  per- 
son upon  whom  he  Is  charged  with  commit- 
ting the  offense.  State  v.  Morgan,  3  Ired. 
186;  State  v.  Myerfleld,  Phil.  (N.  0.)  108; 
State  T.  Rawles,  65  N.  C.  334;  State  v.  Sig- 
man,  (N.  C.)  11  a  B.  520.  When  the  atti- 
tude or  action  of  a  party  is  threatening  to- 
wards another,  and  the  effect  Is  to  terrify, 
the  offense  of  assault  is  complete.  "It  has 
been  said  that  the  gun  must  be  wlthla  shoot* 
Ing  distance;  but,  plainly,  if  It  Is  not,  yet 
seems  to  be  so  to  the  person  assaulted,  or 
danger  otherwise  appears  Imminent,  that 
will  be  sufficient"  1  Whart  Cr.  Law,  par. 
606;  2  Bish.  Cr.  Law,  (  32,  "The  state  In- 
terferes with  and  punishes  evil  conduct 
whenever,  among  other  reasons,  it  tends  to 
public  disturbances  or  breaches  of  the  peace, 
ci-oates  disquiet  In  the  community,  or  Inflicts 
on  the  Individual  a  wrong  entitling  him  to 
governmental  protection."  2  Blsh.  New  Cr. 
Law,  i  32,  par.  3.  We  are  cited,  on  the  part 
of  the  defendant,  to  State  v.  Moran,  46  Kan. 
318,  26  Pac.  754.  That  case  Is  not  applicable. 
In  that  case  the  defendant  was  charged  with 
assault  with  Intent  to  kill,  and  an  Instruction 
w.as  given  that  he  might  be  convicted  of 
an  assault  with  Intent  to  commit  manslaugh- 
ter, without  any  evidence  *havlng  been  of- 
fered to  establish  such  an  offense.  Upon 
this  Instruction  the  Jury  found  the  defendant 
gulity  of  an  assault  with  intent  to  commit 
manslaughter.  In  this  case  an  instruction 
was  given,  defining  the  offense  of  assault 
with  Intent  to  kill;  and  the  jury  were  In- 
structed as  to  what  constituted  a  simple  as- 
sault, and  were  further  Instructed  that  they 
might  find  the  defendant  guilty  of  assault 
with  intent  to  kill,  or  of  simple  assault,  or 
not  guilty.  There  was  no  error  in  this  part 
of  the  instructions,  or  In  any  of  the  Instruc- 
tions. The  judgment  of  the  district  court 
will  be  affirmed.  Ail  the  Justices  concur- 
ring. 


HOPPER  et  al.  T.  CALHOUN. 
(Snpreme  Conrt  of  Kansas.     Feb.  9,  1894.) 

ASSrMPTIOX  OP  MOSTOAOS  BT  Vbxdee— COH- 
STRUOTIOJT  OF  DEED — EVIDENCE. 

1.  To  create  a  personil  liability  on  the  part 
of  a  KTantee  in  a  deed  to  pay  a  prior  mortgage 
on  the  lauds  conveyed,  where  there  is  no  evi- 
dencp  to  explain  the  language  used,  or  showing 
a  mistalce,  the  words  used  must  clearly  import 
that  the  grantee  assomes  snch  payment;  and. 
hrlil.  that  the  words,  "escept  a  mortgage  of 
$2,170.00  and  one  interest  mortgapre  of  $1!'5.00, 
l>oth  mortgages  given  to  C.  S.  Calhoun,  which 


mortgages  of  said  second  party  accept  aod  a^rw 
to  pay,"  wholly  unexplained  by  otber_  evidenre, 
arc  not  sufficient  to  Know  an  assuiuptioii  of  tbf 
mortgages  referred  to  by  the  grantee  named  ia 
the  deed. 

2.  The  assumption  of  such  mortgages  ma.T 
I>e  shown  by  competent  evidence  outside  of  th* 
deed. 
(Syllabus  by  the  Conrt) 

Error  from  district  court  Pratt  coanty:  S 
W.  Leslie,  Judge. 

Action  by  C.  S.  Calhoun  against  G.  A.  Hop- 
per and  others  to  foreclose  a  mortgage.  Thev 
was  Judgment  for  plaintiff,  and  defendant 
Hopper  brings  error.     Reversed. 

Apt  &  Crawford,  for  plalntUT  in  error. 
Oarskadon  ft  Thompson,  for  defendant  in  er- 
ror. 

ALLEN,  J.  C.  S.  Calhoun,  as  plalntitr. 
brought  an  action  In  the  district  court  of 
Pratt  county,  to  foreclose  a  mortgage  exe- 
cuted by  F.  M.  Rea  and  wife,  for  $2,170.  an-1 
to  obtain  a  personal  Judgment  against  C  A. 
Hopper,  plaintiff  in  error,  for  the  amount  of 
said  mortgage  and  interest,  which  the  plain- 
tiff alleged  Hopper  assumed  and  agreed  tn 
pay.  Rea  and  wife  conveyed  the  mortgagp<i 
property  to  Marlon  Wilson.  Wilson  and  wifo 
conveyed  to  Hopper  by  warranty  deed.  Ic 
this  deed,  following  the  covenant  against  in- 
cumbrances, are  these  words:  "Excppt  a 
mortgage  of  $2,170.00,  and  one  interest  mcnt- 
gage  of  $105.00,  both  mortgages  fnven  to  C 
S.  Calhoun,  which  mortgages  of  said  seooo! 
party  accept  and  agree  to  i»y."  The  de- 
foidant  Hopper  answered,  denying  that  he 
had  assumed  payment  of  the  mortgage.  At 
the  trial  the  plaintiff  sought  to  prove  by  th-» 
notary  public  who  had  taken  the  aclmowl- 
edgment  of  the  deed  what  conversation  took 
place  between  Wilson  and  Hopper  in  regard 
to  the  Insertion  of  the  clause  pertaining  t<> 
the  mortgage.  This  evidence  was  exdndod 
by  the  court,  evidently  because  the  court  re- 
garded It  as  unnecessary.  The  defendant 
Hopper  Interposed  a  demurrer  to  the  plain- 
tiff's testimony,  which  was  overroled.  and,  n-t 
further  proof  being  Introduced,  Judgment  was 
rendered  In  fiivor  of  plaintiff  against  Hopper 
for  the  amount  of  the  mortgage  and  interest 
and  also  foreclosing  the  mortgage  against  the 
other  defendants. 

While  various  matters  are  discussed  In  th<> 
briefs,  the  only  one  we  deem  it  necessary  to 
consider  is  whether  the  deed  which  was  In'ro 
duced  in  evidence,  without  any  exi>la  nation 
or  showing  as  to  the  fiicts  surrounding  tbf 
transaction,  and  without  any  proof  of  a  mU- 
take  on  the  part  of  the  scrivener  in  writin; 
this  clause  in  the  deed,  contains  such  an  as- 
sumption of  the  debt  as  will  aathorize  the 
court  to  entff  Judgment  on  it  against  th» 
grantee  in  favor  of  the  holder  of  the  mon- 
gage.  In  the  case  of  Holcomb  v.  Thomps»n. 
50  Kan.  598,  32  Pac.  1091,  It  was  held  thit 
"to  create  a  personal  liabQity  on  the  part  of 
a  grantee  in  a  deed  to  pay  a  prior  mortga?.' 
or  lien  on  the  premises  conveyed. ,  the  core 
gitizcd  by  Google 
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i.int  or  words  used  therein  must  dearly  im- 
>oi-t  tbat  the  obligation  was  intended  by  the 
rantor,  and  knowingly  assumed  by  the  gran- 
l'u.  Where  a  grantee  of  land  takes  the  same 
ubject  to  a  certain  mortgage,  he  does  not 
hereby  assume  any  personal  liability,  but 
imply  takes  the  land  charged  with  the  pay- 
iient  of  the  mortgage  debt"  In  that  case 
lie  words  which  it  was  claimed  amounted  to 
n  assumptlcm  by  the  grantee  were:  "Except- 
ag  note  for  |2,000,  dated  AprU  21,  1887,  to 
I.  C.  Holcomb,  with  8  per  cent  interest  from 
!ate,  and  with  said  mortgage  for  |2,000  the 
lid  •  •  •  assumes  and  •  •  •  agrees  to 
ay."  Can  we  say  that  the  language  of  the 
eed  now  under  consideration  imports  clear- 
7  an  assumption  by  the  grantee  of  the  mort- 
tigc  debt?  The  language  used  certainly  is 
ot  clear.  In  ordw  to  make  it  an  assump- 
ion  by  the  grantee,  we  must  strike  out  the 
•ord  "of,?'  and  make  the  word  "party"  the 
ubject  of  the  verbs  "accept  and  agree,"  in- 
tead  of  the  object  of  the  preposition  "of,"  as 
,  appears  to  be  from  the  reading  of  the 
eed.  Under  the  rule  declared  in  Holcomb 
.  Thompson,  we  do  not  feel  at  liberty  to 
mke,  by  interpretation  merely,  such  a  radical 
iiange  in  the  language  of  the  deed.  It  was 
>mpetent  for  the  parties  to  show  by  oral 
>9timony  the  tacts  surrounding  the  transac- 
on,  and,  under  proper  pleadings,  to  prove 
»at  the  insertion  of  the  wwd  "of"  was  a 
listake  of  the  scriyener,  or  to  show  by  any 
impetent  evidence  the  real  agreement  of  the 
irties.  The  assumption  of  the  payment  of 
le  mortgage  on  the  land  conveyed  need  not 
KTCssorily  be  in  writing.  Jones,  Mortg.  { 
iO.  We  think  the  court  erred  in  excluding 
e  testimMiy  of  the  notary  public.  We  can- 
>t,  however,  in  aid  of  the  judgment  ren- 
^red  by  the  court,  assume  that  the  testi- 
ony  ofTered  would  have  upheld  the  judg- 
?nt  Schmucker  v.  Sibert,  18  Kan.  104.  We 
ink  the  deed,  unexplained,  fails  to  show  a 
;nr  assumption  of  the  mortgage  debt  by  the 
antee.  As  this  compels  a  reversal  of  the 
igment,  we  deem  it  unnecessary  to  specially 
asider  the  other  errors  alleged,  but  per- 
ive  no  other  substantial  error.  The  judg- 
>nt  is  reversed,  and  a  new  trial  ordered. 
I  the  Justices  concurring. 


XiBASB  V.  FREEBORN. 
Supreme  Court  of  Kansas.     Feb.  8,  1894.) 
ivBK  or  GoTSRKOB  TO  Rbmovi  State  Officsb. 
The  goTernor  has  no  power,  withont  no- 
i    and  a  hearinK,   to  remove  arbitrarily  or 
triciousiy  a  meniDer  of  the  lioard  of  trustee* 
tbe  diaritable  iostitntions  of  the  state  after 
ifirmatioa  by  the  state  senate,  as  the  tenure 
office  of  such  trustees  is  declared  by  law  to 
three  years.     Section  2,  art.  15,  State  Const; 
tion  2,  c.  130,  Seas.  Laws  1876. 
Syllabns  by  the  Court) 

•riginal  action  in  quo  warranto  by  Mary 
lipase  against  J.  W.  E'reeborn  to  try  de- 
v.35r.no.7— 52 


fendant's  title  to  membership  of  the  state 
board  of  charities.  Heard  on  demurrer  to 
petition.    Judgment  for  plaintHT. 

Eugene  Hagan,  for  plaintilT.  M.  B.  Nichol- 
son, for  defendant 

PER  CURIAM.  This  case  has  been  sub- 
mitted to  us  uiK>n  the  petition  and  tbe  de- 
murrer thereto.  It  is  insisted  that  there 
was  no  vacancy  upon  the  iMord  of  trustees 
of  the  charitable  Institutions  of  the  state  in 
March,  1893,  and,  therefore,  that  the  allega- 
tions in  the  petition  do  not  show  that  Mrs. 
Mary  E.  Lease  was  ever  a  member  of  the 
board,  or,  if  she  was  ever  a  member,  that  her 
time  exphred  on  the  Ist  of  AprU,  1893.  This 
Is  purely  technical,  and  in  no  way  touches 
the  merits  of  the  case.  The  petition  alleges 
that  in  March,  1893,  Mrs.  Lease  was  api>oint- 
ed  by  the  governor,  confirmed  by  tbe  senate, 
and  qualifled  as  a  member  of  the  board  of  * 
trustees  for  the  term  of  three  years.  In  view 
of  the  statute  and  the  public  records  of  the 
senate,  the  petition  may  be  considered  as 
amended,  and  as  alleging  that  the  term  of 
office  of  Mrs.  Lease  commenced  on  April  1, 
1893.  Paragraph  S!i33,  Gen.  8t  1889.  Ot 
course,  her  appointment,  confirmation,  and 
qualification  necessarily  preceded  the  com- 
mencement of  her  term  of  office.  The  alle- 
gations that  tbe  attempt  to  remove  or  oust 
her  from  office  was  made  in  December,  1893, 
clearly  show  she  not  only  held  tbe  office 
after  March,  1893,  but  also  show  she  was 
recognized  as  a  member  of  the  ttoard  after 
March,  1893,  and  is  in  Une  with  tbe  alle- 
gation that  her  term  of  office  extended  to 
tliree  years.  We  think  the  other  allegations 
in  the  petition  sufficiently  allege  an  unlawful 
removal  and  a  wrongful  ouster,  and,  there- 
fore, that  the  general  demurrer  must  be 
overruled. 

The  petition  states  that  the  governor,  with- 
out any  cause  or  warrant  of  law,  attempte<I 
to  remove  Mrs.  Lease  from  office,  and  at- 
tempted to  prevent  her  from  acting  as  a 
member  of  the  board;  that  the  defendant 
J.  W.  Freeborn,  has  obtained  a  commission 
from  the  governor  for  the  same  office,  and 
lias  usurped  and  intruded  himself  Into  the 
office,  thereby  depriving  her  of  all  of  her 
rights  thereto,  and  from  receiving  the  emolu- 
ments thereof.  The  petition  concludes  "that 
the  defendant  J.  W.  Freeborn,  has  forcibly 
and  illegally  dispossessed  her  of  the  office, 
and  is  now  unlawfully  and  wrongfully  hold- 
ing the  same."  If  the  petition  alleged  that 
Mrs.  Lease  bad  been  removed  upon  charges 
after  notice  and  hearing  thereon,  then  it 
might  be  assumed.  In  the  absence  of  other 
allegations,  that  her  removal  was  within  the 
provisions  of  some  statute.  But  the  petition 
does  not  allege  that  any  charges  have  been 
made,  or  any  notice  served,  or  any  hearing 
had.  Tbe  constitution  ordains  that  the 
"trustees  of  the  l>enevolent  institutions  shall 
be  appointed  by  tbe  governor  by  and  V(Hte|p 
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the  advice  and  consent  of  the  senate,"  Imt 
does  not  declare  the  term  or  tenure  of  office 
of  the  trustees.  Section  2,  art  15,  of  the 
constitution,  ordains:  "The  tenure  of  any 
office  not  herein  provided  for  may  be  de- 
clared by  law;  when  not  so  declared  such 
office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment."  Section 
2,  c.  130,  Sesa.  Laws  1876,  declares  the  term 
or  tenure  of  office  of  the  trustees,  after  1879, 
shall  be  three  years.  The  obvious  meaning 
of  section  2  of  article  15  of  the  constitution 
is  that  in  those  offices,  the  term  or  tenure  of 
which  is  not  fixed  by  law,  the  Incumbent 
may  be  removed  at  the  pleasure  of  the  ap- 
pointing power;  but,  where  the  term  or  ten- 
ure Is  declared  by  law,  then  the  officer  shall 
hold  for  the  full  term.  People  v.  Jewett,  9 
Gal.  201;  People  v.  Hill,  7  OaL  97;  People  v. 
Freese,  76  CaL  633,  18  Pac.  812;  Mecbem, 
Pub.  Off.  885.  ■  It  is  well  settled  by  the  au- 
thorities that  it  is  only  where  no  term  or 
tenure  is  fixed  by  the  constitution  or  tlie 
statute  that  an  officer  holds  at  the  pleasure 
of  the  appointing  power.  Jacques  ▼.  Lltle,  51 
Kan.  800,  83  Pac.  106;  Mechem,  Pub.  Off.  H 
445,  454;  10  Amer.  &  B&g.  Enc.  Law,  pp. 
562f*,  562g*;  State  v.  Board  of  Police  Com'rs, 
88  Mo.  144;  Kibby  v.  Cold,  63  Iowa,  683,  10 
N.  W.  824;  Throop,  Pub.  Off.  (  841.  Of 
course,  any  trustee  may  be  removed  "for  good 
cause  shown;"  but  this  fact  becomes  a  condi- 
tion precedent,  and  the  cause  or  causes  enu- 
merated must  be  alleged,  and  the  party  noti- 
fied, and  the  causes  examined.  State  v.  City 
<^  St.  Louis,  90  Mo.  19,  1  S.  W.  757;  Page  v. 
Hardin.  8  B.  Mon.  648,  672;  1  DiU.  Mun. 
Corp.  (4tta  Ed.)  240-256.  The  mere  silence 
of  the  statute  with  respect  to  notice  and 
hearing  will  not  Justify  the  removal  of  an 
officer  whose  term  or  tenure  is  declared  by 
law  without  knowledge  of  the  charges,  and 
an  opportunity  to  explain  his  or  her  conduct, 
and  defend  his  or  her  course  and  character. 
Jacques  v.  Lltle,  supra.  This  case  differs 
from  State  v.  MitcheU,  50  Kan.  289,  33  Pac. 
104,  because  the  statute  expressly  provides 
that  the  "executive  council  may  at  any  time 
remove  the  railroad  commissioners,  or  any 
of  them."  No  such  provision  exists  con- 
cerning the  trustees  of  the  charitable  institu- 
tions. Upon  the  hearing  of  the  demurrer,  it 
was  argued  on  the  part  of  the  counsel  for  the 
defendant,  and  also  by  the  attorney  general, 
that  the  trustees  and  other  persons  connect- 
ed with  the  charitable  Institutions  could  only 
be  removed  by  charges  presented  In  writing 
to  the  governor,  after  notice  and  hearing,  un- 
der the  provisions  of  chapter  239,  Sess.  Laws 
1889,  (Oen.  St  pars.  595S-59eO;)  and  it  was 
suggested  that  the  petition 'ought  to  have  al- 
leged that  its  provisions  had  not  been  com- 
plied with.  It  is  unnecessary  for  us  to  de- 
termine in  this  case  whether  a  removal  can 
be  had  upon  a  hearing  before  the  governor 
alone,  or  before  the  special  tribunal  created 
by  chapter  239,  Sess.  Laws  1889,  or  until 
malfeasance  or   misfeasance   in   office   has 


been  established  in  the  courts.  The  petitioD 
does  not  allege  any  notice,  hearing,  or  trial 
It  is  not  claimed  by  any  of  Qie  connsel  that 
there  has  been  any  trial  before  any  officer, 
tribunal,  or  court  •  We  therefore  need  not 
discuss  the  precise  mode  of  procedure  for 
removal  from  office.  "Suffident  onto  the 
day  is  the  evil  thereof."  If  Mrs.  I>ase  has 
been  arbitrarily  or  eai»1cionsly  removed. 
without  any  cause  or  warrant  of  law,  as  al- 
leged In  the  petition,  she  is  «ititled  to  be  re- 
stored to  all  of  her  rights.  She  cannot  be 
ousted  excepting  for  cause,  and,  before  beins 
ousted,  she  is  entitled  to  be  heard  in  her  own 
defense.    All  the  Justices  concarring: 


&i  re  OARB. 
(Supreme  Court  of  Kansaa.     Feb.  9.  1894.) 

MlNBS  AKD  HnmrO— IJOOATIOX   ADS   8l7BVllTf>. 

Chapter  127  of  the  Laws  of  1877  does  not 
authorize  a  survey  by  order  at  a  district  court 
of  that  part  of  a  mine  which  is  located  beyond 
the  state  line,  in  the  state  of  Missouri,  even 
though  the  only  means  of  access  thereto  is  by 
a  deep  shaft  located  in  Kansas. 

(Syllabus  by  the  Coart) 

Original  proceeding  in  habeas  corpus  by  J. 
B.  Oarr  for  release  from  custody.  Petitioner 
discharged. 

Luden  Baker  and  Wm.  C.  Hook,  for  peti- 
tioner.    J.  H.  Gillpatrick,  for  respondent 

ALLBN,  J.  Danld  Leahy  presented  to  the 
district  court  of  Leavenworth  county  his  affi- 
davit alleging  that  he  was  the  owner  of  the* 
southeast  quarter  of  section  1,  and  the  north- 
east quarter  of  section  12,  in  township  S2. 
range  36,  in  Piatt  county,  Mo.;  that  be  had 
good  reason  to  and  did  verily  believe  that 
the  Leavenworth  Coal  Company,  a  corpora- 
tion doing  business  under  the  laws  of  Kan- 
sas, within  Leavenworth  county,  was  witlj- 
out  authority  mining  and  taking  coal  from 
said  lands,  through  its  shaft  and  mine  sit- 
uated In  the  county  of  Iieavenworth, — and 
asking  an  order  directing  the  county  surveyor 
of  Leavenworth  county  to  survey  the  mine 
for  the  purpose  of  ascertaining  the  truth  as 
to  such  encroachment  Thereupon,  the  ooon. 
under  the  provisions,  as  It  is  dalmed,  of 
chapter  127  of  the  Laws  of  1877,  made  an 
order  as  prayed  for,  directing  F.  C.  Waite. 
county  surveyor,  to  forthwith  survey  tht- 
mine,  and  to  file  his  report  thereof  with  th^ 
clerk  of  the  court  The  county  surveyor  at- 
tempted to  make  a  survey  of  the  mine  in 
pursuance  of  the  order  of  the  court,  but  was 
prevented  from  so  doing  by  the  petlttoner. 
John  E.  Carr,  who  is  the  president  of  said 
coal  company.  Thereupon,  a  complaint  was 
ffled  by  Walte,  under  secti<Hi  5  of  said  act. 
charging  the  petitioner  with  Interfering,  mo- 
lesting, and  hindering  said  surveyor  In  mak- 
ing such  survey,  and  the  petitioner  was 
thereupon  arresfa^.^^^^e  sheriff  of  Learoi- 
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wortb  ootinty.  He  seeks  to  be  discharged 
from  Ills  restraint  under  a  writ  of  habeas  cor- 
pus Issned  out  of  this  oonrt 

It  Is  claimed  that  the  act  of  the  legislature 
under  consideration  Is  nnconstltatlonal,  and 
also  that  It  appears  on  the  face  of  the  affi- 
davit of  Leahy  that  the  propwty  on  which 
It  Is  claimed  the  coal  company  Is  trespassing 
la  situated  in  Missouri,  and  la  therefore  be- 
yond the  jurisdiction  of  the  courts  of  Kan- 
sas. We  i>ercelve  no  good  reason  for  hold- 
ing the  act  unconstitutional,  so  for  as  It  ap- 
plies to  property  In  Kansas.  Without  such 
acts,  courts  have  authorized  the  inspection  of 
mines  located  on  neighboring  lands  In  which 
tbe  plaintiff  had  no  Interest  Lewis  r. 
Marsh,  8  Morr.  Mln.  B.  14;  Bennltt  t.  White- 
bouse,  218  BeaT.  119.  A  more  serious  dlffl- 
cnlty,  however,  arises  from  the  fact  that  the 
complainant's  lands  are  located  in  Missouri, 
beyond  the  Jurisdiction  of  the  district  court 
of  Leavenworth  cotmty,  and  oatslde  of  the 
territory  In  which  the  county  surveyor  Is  an 
ofBdaL  The  oomplalnt,  upon  its  face,  shows, 
not  only  that  the  land  from  which  it  la  al- 
leged the  coal  company  is  mining  coal  to 
acnross  the  state  line,  but  It  is  conceded  that 
other  lands  lie  between  those  described  In 
tlie  complaint  and  the  state  line.  It  is,  of 
course,  on  the  other  side  of  a  navigable 
stream,— ^e  Missouri  river.  Does  anch  an 
affidavit  furnish  any  ground  for  action  on  the 
part  of  the  district  court,  under  the  statute? 
Can  the  court  authorize  the  county  surveyor 
to  make  a  survey  in  Missouri  as  an  official  of 
Kansas?  Both  these  questions  must  be  an- 
swered in  the  negative.  It  is  elementary  that 
the  statutes  of  a  state  can  have  no  extrater- 
ritorial force.  The  title  of  the  act  above  men- 
tioned is,  "An  act  to  authorize  the  granting  of 
Injunctions  restraining  the  mining  of  coal  by 
nnauthorfxed  persons  on  the  lands  of  anoth«:, 
and  to  authorize  the  county  surveyor  to  sur- 
vey coal  mines  to  ascertain  the  facts  In  rela- 
tion thereta"  The  remedy  afforded  by  the 
act  la  an  injunction.  The  survey  is  merdy 
I»rellm1n«ry,  and  toe  the  purpose  of  ascertain- 
ing whether  a  cause  of  action  exists.  We 
realize  the  practical  difficulty  in  the  way  of 
Leahy  In  finding  out  whether  his  rights  are 
in  fact  Invaded,  because  of  the  depth  under 
the  surface  at  which  the  mine  Is  worked. 
But  whatever  these  difficulties  may  be,  it  Is 
dear  that  the  conrts  and  officers  of  Kansas 
cannot  Invade  the  soil  of  Missouri  toe  the  pur- 
pose of  gaining  Information  concerning  tres- 
passes supposed  to  be  committed  on  prop- 
erty situated  there.  The  fact  that  access  is 
gained  through  an  underground  passageway 
by  the  trespassers  does  not  have  the  effect  to 
draw  that  part  of  the  mine  which  Is  located 
in  MisBouri  under  the  Jurisdlcdoo  of  the 
conrts  and  cffBeen  at  Kansas.  Nor  is  a  fruit- 
less  snrvsy.  necessarily  ending  at  the  state 
Uns,  authorized  by  the  statute.  As  to  the 
eqaltable  powers  of  the  district  court,  In  a 
case  la  which  it  has  Jurisdiction,  over  the  per- 


son of  the  coal  company,  to  restrain  by  In- 
junction continuing  trespasses  on  the  lands  of 
the  defendant,  and  to  grant  leave  to  take  tes- 
timony within  or  without  the  state,  above  or 
below  ground,  with  reference  to  the  acts  of 
the  company,  we  express  no  opinion,  because 
no  such  question  to  before  ns.  We  are  dear, 
however,  that  the  affidavit  presented  failed 
to  show  a  case  calling  for  any  action  on  the 
part  of  the  district  court;  that  the  order  of 
the  district  oonrt  based  thereon  was  void,  and 
conferred  no  right  on  the  county  surveyor  to 
ent«-  the  mine.  It  fMlows,  therefore,  that 
the  restraint  of  the  petitloDer  to  unlawful, 
and  he  must  be  discharged. 

HORTON,  O.  3.,  concniTtng. 

JOHNSTON,  X  I  concur  In  the  view  that 
a  survey  cannot  be  ordered  or  compelled  in 
territory  ootside  of  the  state,  but  I  do  not  de- 
sire to  express  any  opinion  upon  the  other  ob- 
JectKms  made  to  the  validity  of  chapter  127 
of  the  Laws  of  1877. 


CITY  OP  TOPBKA  et  «1.  v.  BOtTTWELL. 

(Supreme  C!oart  of  Kansas.     Feb.  9.  1894.) 

TaiAi/— StnMisBioN  or  BrsciAi,  QmsnoNs  —  Uv- 

RIOIPAL  OBOIHAHaaS  —  FaUB  IlIPBUOinCBRT— 

Imvoluntabt  Servitddb. 

1.  Where  pertinent  questions  of  fact  are 
stated  In  writing  and  handed  to  the  court  by  a 
party  at  the  conclusion  of  the  testimony,  to  be 
Hubmitted  to  the  Jury  for  their  findings  thereon. 
It  ia  error  for  the  trial  oonrt  to  r^nse  to  aab- 
mit  them. 

2.  The  dty  council  of  the  city  of  Topeka 
has  the  power  by  ordinance  to  require  the  keep- 
ers of  boarding  bouses,  restaurants,  and  hotels 
to  furnish  the  street  commissioner  the  names  of 
persons  liable  to  poll  tax  boarding  or  lodging 
in  their  honses,  and  to  Impose  a  fine  for  ref nsu 
to  do  sa 

3.  A  jndgment  duly  rendered  by  the  police 
court  of  a  city  cannot  be  held  void  because  of 
a  defense  of  which  the  prisoner  did  not  avail 
himself. 

4.  Ordinance  No.  91  «f  the  dty  of  Topeka, 
approved  Majr  12,  1870,  permitting  prisoners 
committed  to  the  dty  prison  for  the  violation 
of  a  by-law  or  ordinance  of  the  dty,  necessary 
for  the  preservation  of  order  and  the  welfare 
of  Bodety,  to  be  employed  by  the  dty  marshal 
at  labor,  either  on  the  streets  or  public  work  of 
the  dty,  or  in  a  public  or  private  place,  being 
credited  $1  a  day  on  the  jndgment  for  each 
day's  work  performed.  Is  not  in  conflict  with 
section  6  of  the  bill  of  rights  of  the  constitu- 
tion of  the  state,  or  article  13  of  the  amend- 
ments to  the  constitation  of  the  United  States, 
prohibiting  slavery  and  involuntary  serritude. 
Allen,  J.,  dissenting. 

a.  The  marshal  and  policemen  of  a  dty, 
and  any  persons  aiding  and  abetting  them,  are 
liable  in  damages  for  unnecessary  cmeltlea  and 
indignities  inflicted  by  them  on  prisoners  in 
their  charge. 
(Syllabus  by  the  Court.) 

Brror  from  district  court,  Shawnee  county; 
John  Outhrie,  Judge. 

Action  by  D.  W.  Bontwdl  against  the  dty 
ot  T<9dca  and  others  tor  falsa  ImprlsonmeDt 
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PlnintlflT  had  Judgment,  and  defendants  bring 
error.    Reversed. 

The  other  facta  fully  appear  In  the  frflow- 
Ing  statement  by  ALLEN  J.: 

D.  W.  Boutwell  brought  suit  In  the  district 
court  of  Shawnee  county  against  the  dty  of 
Topeka,  D.  C.  Metsker,  Its  mayor,  John  F. 
Carter,  Joseph  Reed,  Pat  Wilson,  J.  W. 
(iardiner,  Henry  Bernard,  John  Ewing,  and 
Ben  Williams,  charging  them  with  assault 
and  battery,  false  imprisonment,  and  other 
wrongs  and  indlgnitieB  connected  with  such 
imprisonment,  for  which  be  demanded  dam- 
ages. A  demurrer  on  the  part  of  the  city  of 
Topeka  to  the  petition  was  sustained.  Demur- 
rers of  the  other  defendants  were  overruled. 
Metsker,  by  his  answer,  denied  generally  the 
nllegatlons  of  the  petition.  Carter  alleged 
that  he  was  the  duly  appointed  and  acting 
marshal  of  the  city  of  Topeka;  that  on  the 
14th  of  September,  1887,  the  plaintiff  was 
tried  before  one  Joseph  Reed,  police  Judge 
of  said  dty,  upon  a  charge  of  unlawfully  re- 
fusing to  give,  upon  request,  to  the  street 
commissioner  of  said  dty.  the  names  of  cer- 
tain persons,  liable  to  pay  a  poll  tax,  then 
lodging  in  a  certain  boarding  house,  of  which 
snid  pUiintiS  was  the  keep«-;  that  the  plain- 
tiff was  found  guilty  of  said  charge,  and  sen- 
tenced to  pay  a  fine  of  $25,  and  committed 
to  the  city  prison  until  such  flue  should  be 
paid;  that  the  plaintiff  was  also  tried,  on  the 
same  day,  before  said  i>ollce  Judge,  upon  a 
charge  of  resisting  an  officer  in  the  discharge 
of  his  duty,  found  guilty,  and  sentenced  to 
pay  a  fine  of  $75,  and  committed  to  the  city 
prison  for  the  nonpayment  thereof;  that  It 
became  his  duty,  as  marshal,  to  confine  and 
safely  keep  the  plaintiff  until  he  should  com- 
ply with  said  Judgments;  that,  the  plaintiff 
being  an  able-bodied  man,  the  defendant  as 
marshal  did,  by  virtue  of  Ordinance  No.  91 
of  said  city,  command  the  plaintiff  to  work 
at  breaking  rockaon  the  rock  pile,  which  the 
plaintiff  refused  to  do;  that  in  his  treatment 
of  the  plaintiff  he  used  no  more  force  than 
was  necessary  to  execute  the  Judgment  of  the 
court,  and  perform  bis  duties  as  the  custodian 
of  such  prisoner.  The  defendant  Wilson  al- 
leges that  he  was  a  policeman  of  the  city; 
that  a  warrant  was  duly  Issued  by  the  police 
Judge  and  placed  in  bis  hands,  commanding 
him  to  arrest  the  plaintiff  on  a  charge  of  nn- 
lawfully  refusing  to  furnish  the  street  com- 
missioner the  names  of  persons,  liable  to  poll 
tax,  lodging  in  a  boarding  bouse  of  which  he 
was  keeper;  that  he  proceeded  to  serve  such 
warrant;  that  the  plaintiff  resisted  arrest 
with  deadly  weapons;  that  he  used  no  more 
force  in  making  the  arrest  than  was  reasona- 
bly necessary.  All  of  the  other  defendants 
Justified  under  the  processes  referred  to  In 
the  answers  of  Carter  and  Wilson.  Ordi- 
nance No.  426,  providing  for  the  collection  of 
poll  taxes,  contains  this  section:  "Sec.  4.  It 
is  hereby  made  the  duty  of  all  proprietors,  or 
keepers  of  all  boarding  houses,  restaurants. 


or  hotels  In  the  dty  of  Topdta,  to  fmlsli: 
the  street  commissioner,  when  reqnbtdit' 
do,  the  names  of  all  persons  boudiu  : 
lodging  in  their  booses,  and  anj  net  ;• 
son,  who  shall  neglect,  or  refuse  so  t« '. 
shall  be  deemed  gnllty  of  a  miadeiii:!!:- 
and  riiall  upon  conviction  thereof  In  *J»  ;- 
lice  court  of  said  dty,  be  fined  in  the  sc:  . 
not  less  than  $6.00  nor  more  than  &JI6'.r 
each  offense."  Ordinance  No.  36,  Kbii::' 
misdemeanors,  contains  the  folloii1ii{  r 
tlon:  "Sea  14.  That  any  penoa  aeiz::. 
himself  in  a  riotous  or  disorderlf  maair-. 
who  shall  resist  or  oppose  any  dBcer  t  :■ 
discharge  of  his  duty,  or  who  shiH  c;-c  | 
use  profane  or  Indecent  language,  or  :: 
cently  expose  his  or  her  person,  or  ix~ 
any  nuisance  upon  any  street,  sidenlt 
ley,  or  other  public  place  of  the  6\j.  i~ 
be  fined  in  a  sum  not  less  than  {!.'« :' 
more  than  $100.00."  Ordinance  No.  91  ;- 
vides  that  paw>ns  committed  to  tte  ' 
prison  may  be  compelled  by  the  aaiii- 
woric  at  hard  labor,  and.  In  case  of  »^' 
to  so  work,  that  they  shall  be  kept  b  .- 
confinement,  and  fed  on  bread  and  •■ ' 
only,  nntll  they  consent  to  work.  On  --  - 
sues  80  Joined  the  case  was  tried.  Af:<r' 
testimony  was  conduded,  sped."'  qcer 
for  the  Jury  to  answer  were  filed  iftl  — ■ 
ed  up  to  the  court  by  the  defendan-j' ^  ■ 
sel,  with  the  instmctlons  asked  br  t^  •- 
f endants,  but  no  announcement  of  tlK  '- 
was  made,  and  plaintiff's  connsd  did : 
know,  at  that  time,  that  soch  specil(> 
tions  were  presented.  After  the  coir:  - 
charged  the  Jury,  and  after  the  opeii:^:- 
gument  for  the  plaintiff  and  the  first  t? 
ment  tor  the  defendants  had  been  ncidr.  - 
court's  attention  was  called  to  tie  i|!^ 
questions  by  the  defendants'  caaaaAis- 
the  court  adjourned  for  dinner.  IbBtj 
the  court  handed  the  questions  to  awii- ' 
plaintiff,  which  was  the  first  knowiedfe  >' 
had  of  their  existence,  who,  upon  A<  •?' 
Ing  of  the  court  at  2  o'clock,  objected  »'- 
presentation  of  said  special  qneniaii  -- 
also  asked  an  opportunity  to  be  beard  ^  ■ 
court  respecting  the  legality,  fitness,  u-'' 
vancy  to  the  Issue  of  said  proposed  <?* 
tions,  to  which  counsel  for  the  defeodK^^ 
Jected.  Thereupon  the  court  reAnedO^' 
mit  the  special  questions  to  the  joT'  " 
Jury  were  diarged  that  section  4,iind«''-' 
the  original  complaint  was  filed  bi  tte^- 
court,  was  void,  and  plaintifTs  tnetf  -' 
fnl;  that,  such  being  the  case,  tix  ^ 
could  not  be  guilty  of  any  oSense  ti  !^ 
ing  said  <^cer  in  mairtTig  gaid  URf' ' 
the  Jadgmmt  of  Qie  police  court  wn  -'^ 
and  the  subseqnoit  imprtoonmeat  -■ 
plaintiff  was  unlawful  and  false.  ^'  * 
shown  on  the  trial  that  on  the  Utli^', 
September,  1887,  a  complaint  m*  ^"^ 
Wilson,  duu^g  the  defendant  ^.' 
lation  of  secUcHi  4  of  ordlnaaa  .^'  * 
above  quoted.    ▲  m^rant  «u  n^' 
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s\:ch  complaint,  and  placed  In  the  hands  of 
Wilson,  who  was  a  policeman,  to  Berve.  The 
plaintiff  resisted  arrest  Wilson  called  oth- 
ers to  bis  assistance,  overpowered  the  plain- 
tiff, put  him  in  a  wagon,  and  toolc  him  to  the 
city  prison,  where  be  was  kept  until  the  fol- 
lowing day.  On  the  14th  be  was  taken  be- 
fore the  police  Judge  for  trial.  He  refused 
to  plead.  Thereupon  a  plea  of  not  goUty 
was  entered  for  him,  witnesses  were  exam- 
ined, he  was  fotmd  goUty  and  fined  $25,  and 
ordered  to  stand  committed  untU  such  fine 
should  be  paid.  The  same  day  another  com- 
plaint  was  filed,  nnd^  section  14  of  Ordi- 
nance No.  36,  above  mentioned,  charging  the 
plaintiff  with  resisting  an  officer  In  serving  a 
warrant  on  plaintiff.  He  was  arraigned  on 
this  charge  also,  and  refused  to  plead.  A 
plea  of  not  guilty  was  entered  for  lilm.  He 
was  tried,  convicted,  and  sentenced  to  pay 
A  bne  of  ^75  for  this  offense,  and  committed 
to  the  dty  prison.  The  marshal  kept  him  in 
:-u8tody  under  these  commitments  until  the 
I7th  day  of  September,  when  he  was  re- 
leased from  custody  by  giving  a  bond  in  a 
labeas  corpus  proceeding  in  the  district  coiurt 
)f  Shawnee  county,  and  afterwards,  on  the 
Uh  day  of  November,  1887,  was  discharged 
mder  such  proceedings  by  said  court  The 
ury  rendered  a  verdict  in  favor  of  the  plain- 
iff  against  all  of  the  defendants  for  $2,100. 
Vhe  defendants  bring  the  case  here  for  re- 
view. 

W.  A.  S.  Bird  and  Douthltt,  Jones  &  Ma- 
:on,  for  plaintiffs  in  error.  G.  C.  Clemens 
ind  D.  Overmyer,  for  defendant  in  error. 

ALiLBN,  J.,  (after  stating  the  facts.)  Many 
luestions  are  discussed  by  counsel  We  shall 
onsider  only  such  as  are  necessary  for  the 
llsposal  of  the  case.  The  defendants  stated, 
u  writing,  pertinent  and  material  questions 
t  fact  to  be  submitted  to  the  Jury.  These 
/ere  filed  with  the  clerk  and  handed  to  the 
ourt,  together  with  special  Instructions 
sked,  at  the  conclusion  of  the  testimony, 
ttis  was  certainly  In  good  time.  It  appears 
iiat  the  attention  of  plalntlfTs  counsel  was 
ot  called  to  the  fact  that  special  questions 
.•ere  asked  until  after  the  opening  argument 
y  the  plaintiff  and  one  argument  on  behaU 
f  the  defendants,  when  the  defendants'  coun- 
9l  again  called  the  attention  of  the  court 
>  tbe  questions.  The  court  then  refused  to 
iibmit  them.  The  only  excuse  hinted  at  in 
le  record  is  that  plaintiff's  counsel  asked 
•ave  to  discuss  the  propriety  of  the  ques- 
ous,  to  which  the  defendants  objected,  and 
lat  they  were  not  submitted  in  time.  In  this 
le  court  erred.  Bent  ▼.  Philbrick,  16  Kan. 
X>;  Knllroad  Co.  v.  Plunkett,  25  Kan.  198; 
ity  of  Wyandotte  v.  Gibson,  Id.  236;  Rail- 
>ad  Co.  T.  Fechheimer,  36  Kan.  45,  12  Pac. 
12.  W^hen  counsel  for  the  defendants  pre- 
>nted  these  questions  to  the  court,  and  re- 
vested their  submission,  they  had  done  all 


the  law  required  of  them.  It  might  have 
been  well  for  the  court  or  counsel  to  have 
called  the  attention  of  the  opposing  party  to 
them,  but  we  cannot  hold  that  a  failure  to 
do  so  deprived  the  defendants  of  their  right 
under  the  statute.  We  also  think,  where 
there  was  no  court  rule  prescribing  the  time 
within  which  suCh  questions  might  be  pre- 
sented, that  the  defendants  were  still  in  time 
when  they  called  the  attention  of  the  court 
and  opposing  counsel  to  them  before  the 
noon  adjournment,  and  befwe  defendants' 
argument  was  concluded.  The  error  com- 
mltted  in  this  i»articular  compels  a  reversal 
as  to  all  of  the  defendants.  It  is,  therefore, 
unnecessary  to  consider  errors  urged  by  the 
defendant  Metsker  alone. 

Upon  a  new  trial  the  court  will  be  required 
to  pass  on  the  validity  of  the  ordinance,  and 
the  legal  process  Issued  thereon.  It  seems, 
therefore,  to  be  necessary  for  us  to  also  con- 
sider these  matters.  The  trial  court  held 
section  4  of  Ordinance  426  void.  We  fail  to 
perceive  any  gool  reason  for  so  holding.  It 
is  a  provision  to  enable  the  officers  of  the 
city  to  learn  the  names  of  po'sons  subject  to 
poll  tax.  The  ordinance  of  which  it  is  a 
part  was  framed  to  require  the  performance 
of  labor  on,  or  the  payment  of  money  for  the 
improvement  of,  the  city's  streets.  This  Is 
a  necessary  public  piui)08e.  All  revenue 
laws  have  distasteful  features.  It  Is  neces- 
sary. In  their  enforcement  that  methods 
somewhat  Inquisitorial  be  pursued.  All  at- 
tempts of  the  public  to  gather  statistics,  ei- 
ther by  taxing  officers,  census  takers,  or  in 
any  other  manner,  necessarily  Impose  some 
burdens  and  inconveniences  on  the  people. 
We  see  nothing  unreasonable  in  requiring 
the  keepers  of  boarding  houses  to  make 
known  to  the  officers  of  the  law  the  names  of 
their  boarders.  The  conviction,  therefore, 
under  the  complaint  filed  in  this  action  was 
not  void,  nor  was  the  warrant  under  which 
the  first  arrest  was  made,  however  this 
might  be,  there  is  no  pretense  that  the  sec- 
ond complaint  did  not  charge  an  offense  un- 
der a  valid  ordinance.  There  is  no  claim 
that  a  person  who.  In  fact  resists  an  officer 
in  the  discharge  of  his  duties  may  not  be 
punished  for  so  doing.  The  defendant  had 
the  privilege  of  showing.  If  he  could,  that  he 
was  not  guilty  of  the  offense,  but  If,  on  the 
trial,  the  court  found  him  guilty  and  assessed 
a  fine  against  him,  a  commitment  clearly 
would  not  be  void,  even  though  he  were  in 
fact  innocent  of  the  offense  charged. 

The  validity  of  Ordinance  No.  91,  author- 
izing the  marshal  to  compel  prisoners  con- 
fined In  the  city  prison  to  work  at  hard  la- 
bor, Is  challenged,  as  being  in  conflict  with 
section  0  of  the  bill  of  rights  of  this  state, 
which  reads  as  follows:  "Sec.  6.  There  shall 
be  no  slavery  In  this  state;  and  no  Involun- 
tary servitude,  except  for  the  ptmishment 
of  crime,  whereof  the  party  shall  have  been 
duly  convicted."    The  authority  for  the  pas- 
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sage  of  the  ordinance  la  contained  In  snbdV 
ylsion  37,  g  11;  c.  18,  of  the  General  Statutes 
of  1889,  by  which  the  mayor  and  council 
are  given  power  to  enact  ordinances  "to  reg- 
ulate the  police  of  the  city*  and  to  Impose 
fines,  forfeitures  and  penalties  for  the  breach 
of  any  ordinance,  and  to  provide  for  the  re- 
covery and  collection  thereof,  and  in  de- 
fault of  payment,  to  provide  for  confinement 
In  the  city  prison  or  to  hard  labor."  The 
ordinance  in  question  does  not  provide  for  a 
Judgment  sentencing  the  defendant  to  con- 
linement  at  hard  labor,  but  authorizes  the 
marshal  to  require  the  prisoners  in  his  cus- 
tody to  labor.  The  ordinances  under  which 
the  convictions  were  had  authorized  punish- 
ment by  fine.  The  police  judge  Imposed  a 
fine  of  $25  under  the  first  complaint,  and  $75 
under  the  second,  and  committed  the  defend- 
ant to  the  city  prijson  until  the  fine  and  costs 
should  be  paid.  In  neither  case  was  thei-e 
any  judgment  imposing  hard  labor  as  a  pun- 
ishment for  the  violation  of  an  ordinance. 
It  was  said  by  this  court  in  Re  McCort,  34 
Pac.  456,  in  considering  an  ordinance  of  a 
city  of  the  second  class:  "The  law  permits 
but  does  not  require  city  authorities  to  cause 
city  prisoners  to  work  on  the  streets  and 
public  grounds  of  the  dty."  In  that  case  it 
was  contended  by  the  prisoner  that  it  was  in- 
cumbent on  the  dty  authorities  to  cause  him 
to  work,  and  that  If  they  failed  to  do  so  he 
was  entitled  to  the  same  credit  per  day  on 
his  fine  that  he  would  have  had  If  kept  at 
work.  The  question  as  to  the  power  of  the 
city  to  compel  the  performance  of  hard  la- 
bor was  not  raised.  It  was  said  In  the  opin- 
ion: "The  punishment  wliich  the  law  au- 
thorizes is  a  fine  and  the  costs.  If  the 
defendant  pay  the  fine  and  costs,  neither  im- 
prisonment nor  compulsory  labor  can  be  im- 
posed. For  the  purpose  of  enforcing  the  col- 
lection of  the  fine  the  law  autbcnizeB  impris- 
onment, and  for  the  same  purpose  It  also 
authorizes  the  employment  of  prisoners  on 
the  streets."  In  order  to  uphold  Ordinance 
91,  so  far  as  it  authorizes  compulsory  labor. 
It  Is  necessary  that  it  be  imposed  as  a  pun- 
ishment for  crime.  If  the  prisoner  is  unwill- 
ing to  work,  clearly  to  compel  him  to  do  so 
would  be  to  impose  involuntary  servitude. 
Ex  parte  Wilson,  114  V.  S.  417,  5  Sup.  Gt. 
935.  In  this  case,  and  In  the  McCort  Case, 
on  payment  of  the  fine  the  defendant  would 
have  been  entitled  to  discharge,  and  could 
neither  have  been  confined  In  prison  nor  re- 
quired to  labor.  The  provisions  of  the  or- 
dinances authorizing  imprisonment  and  com- 
pulsory labor  are  mere  means  of  collecting 
the  fines.  Neither  is  imposed  as  a  punisn- 
ment.  It  is  wholly  unnecessary  to  discuss 
the  question  as  to  whether  section  6,  which 
gnarnnties  the  right  of  trial  by  jury,  has 
been  violated.  For  authorities  on  that  point, 
see  State  v.  Olty  of  Topeka,  36  Kan.  76,  12 
Pac.  810;  In  re  Rolfs,  30  Kan.  758,  1  Pac. 
523;    01^  of  Emporia  ▼.  Yolmer,  12  Kan. 


622;  Neltzel  v.  City  of  ConocNrdla.  14  Kan. 
446.  The  conclusion  Is  inevitable  that  hard 
labor  was  not  imposed  on  the  plaintiff  as  a 
punishment  for  crime  whereof  he  had  been 
duly  convicted,  but  that  the  attempt  to  cans*- 
him  to  Ial>or  was  made  in  pursuance  of  the 
ordinance  as  a  means  of  collecting  tlie  fines, 
and  was  therefore  in  violation  of  the  bill  of 
rights. 

It  is  claimed  by  the  plaintiff  that.  In  mak- 
ing the  arrest,  in  taking  him  to  prison,  and 
while  In  confinement,  he  was  beaten  and 
treated  with  harshness  and  cruelty.  The  po- 
liceman who  made  the  arrest  liad  the  right 
to  use  such  force  as  was  reasonably  neces- 
sary under  the  circumstances  to  overcome 
the  plaintiff's  resistance,  and  where  resist- 
ance is  made  with  deadly  weai>ona,  like  a 
hatchet  or  hammer,  the  officer  would  not  be 
held  to  that  degree  of  nice  and  scrxtpTiloTn< 
care  in  eflfccting  the  arrest  that  would  be 
required  in  ordinary  cases;  but,  having  over- 
come such  resistance  and  having  the  prison- 
er fuUy  in  his  power,  the  officer  is  then  lia- 
ble for  any  unnecessary  harm  or  indignity 
done  to  the  prisoner.  It  is  the  doty  of  all 
keepers  of  Jails  and  prisons  to  treat  their 
prisoners  humanely.  Keepers  of  city  pris- 
oners have  no  warrant  or  authority  in  law  to 
be  harsh  and  brutal  In  the  management  of 
those  in  their  custody.  For  all  needless  suf- 
fotags  and  indignities  which  they  impose 
they  are  accountable  in  damages  to  the  par- 
ty Injured,  and  all  persons  aiding  or  assist- 
ing in  such  wrongs  are  liable  with  them. 
For  the  errors  mentioned,  the  judgment  must 
be  reversed,  and  a  new  trial  awarded. 

HORTON,  C.  J.,  (concurring  specially.)  I 
do  not  assent  to  all  that  Is  stated  In  the 
foregoing  opinlOiL  I  supposed  that  the  power 
of  a  dty  to  require  city  prisoners,  committed 
to  the  city  Jail,  to  wwk  was  no  longer  a  sul>- 
Ject  of  contention  in  this  state,  but  it  is 
questioned  again  in  ttiis  case.  In  re  Daaaler, 
86  Kan.  678,  12  Pac.  130;  State  ▼.  City  of 
Topeka,  88  Kan.  76,  12  Pac.  310;  In  re 
McCort,  52  Kan.  — ,  84  Pac.  458.  In  the 
latter  case.  It  was  expressly  held  by  this 
court  that  "the  law  permits,  but  does  not  re- 
quire, city  authorities  to  cause  dty  prisoners 
to  work  on  Ihe  streets  and  public  grrounds  of 
the  dty."  In  the  opinion  prepared  in  the 
McCort  Case  by  Allen,  J.,  it  waa  observed: 
"The  punishment  which  the  law  authorizes 
to  a  fine  and  the  costs.  If  the  prisoner  pays 
the  fine  and  costs,  nelthv  imprisonment  nor 
compulsory  labor  can  be  imposed.  For  tlie 
purpose  of  enforcing  collection  of  the  fine  the 
law  authorizes  imprisonment,  and  for  the 
same  purpose  It  also  authorlseB  the  employ- 
ment of  prlsonws  on  the  streets.  The  stat- 
ute gives  the  dty  council  the  power  to  fix 
the  rate  per  day  to  be  allowed  a  priamier 
who  is  working  out  his  fine,  without  any 
limitation.  The  city  may  or  may  not  have 
work  on  which  it  would  Ik  profitable  or  de- 
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adxaUe  to  emirioy  city  prisoners.  If  the  dty 
authorities  Bee  fit  to  put  the  prisoner  at  work, 
tie  must  be  credited  on  the  fine  and  costs 
«.t  the  rate  of  one  dollar  per  day  for  the 
time  he  la  so  employed;  and,  If  they  do  not 
aee  fit  to  have  him  work,  he  will  get  no 
credit  for  the  time  he  remains  In  Jail,  but 
can  be  discharged  at  any  time  on  payment 
of  the  fine  and  costs.  This  court  has  already 
decided  that  fines  and  costs  are  not  debts, 
'Within  the  meaning  of  the  constitutional  pro- 
vision forbidding  imprisonment  for  debt. 
Therefore,  when  it  Is  stated  that  Imprison- 
ment and  labor  Imposed  under  the  provi- 
sions of  a  statute  or  the  ordinances  of  a  city  - 
are  "solely  the  means  of  collecting  a  debt," 
such  language  is  misleading,  as  the  word 
"debt"  Is  construed  in  the  constitution.  A 
fine  is  not  the  kind  of  a  debt  referred  to  in 
the  organic  law.  In  re  Wheeler,  34  Kan. 
96,  8  Pac.  276;  In  re  Boyd,  34  Kan.  570,  9 
Fac.  240.  If,  however,  we  re-ezamlne  the 
power  of  cities  of  this  state  to  compel  per- 
sons committed  to  city  prisons  to  work,  I 
think  the  validity  of  Ordinance  No.  91  of 
the  city  of  Topeka,  approved  May  12,  1870, 
may  be  sustained  upon  two  different  lines  of 
decisions,  either  of  which  Is  amply  sufficient 
f<M:  its  support  The  ordinance  authorizes 
persons  committed  to  the  city  prison  for  the 
nonpayment  of  fines  or  penalties  to  be  em- 
ployed by  the  city  marshal  at  labor,  either 
on  the  streets  or  public  work  of  the  city,  or 
in  a  public  m  private  place,  until  the  fine 
and  costs  are  paid;  a  credit  of  $1  being  al- 
lowed on  the  judgment  for  each  day's  work 
performed.  This  ordinance  was  passed  in 
conformity  to  subdivision  87,  {  11,  c.  18,  Oen. 
St.  1889,  conferring  general  powers  upon 
the  mayor  and  council  of  the  cities  of  the 
first  class.  Paragraph  555,  Gen.  St  1S89. 
A  similar  statute  permits  confidence  ipen, 
vagrants,  or  strolling  vagabonds  to  be  set  to 
work.  Paragraph  571,  Id.  Another  statute 
authorizes  oounty  commissioners,  when  they 
deem  it  advisable  so  to  do,  to  put  to  work 
prisoners  committed  to  the  Jails  of  thehr  re- 
spective counties,  for  falling  to  pay  fines 
and  oosts.  Paragraphs  2510,  5425,  Id.  Sim- 
ilar statutes  exist  in  almost  every  state  of 
the  Union. 

Article  18  of  the  amendments  to  the  United 
States  oonstltutloD,  prohibiting  "Involuntary 
servitude,"  ia  substantially  the  same  as  seo- 
tion  6  of  the  bill  of  rights  of  the  state  con- 
stltntioa.  Korstendlck  was  convicted  May 
1,  1876,  In  the  circuit  court  of  the  United 
States  fffl:  the  district  of  Louisiana  for  con- 
spiracy, and  sentenced  to  a  pay  a  fine  of  $2,- 
000,  and  to  be  confined  for  16  months  in  the 
penitentiary  at  Moundsvllle,  W.  Va.  The 
statute  imder  whldi  he  was  convicted  did 
not  make  hard  labor  a  part  of  the  punish- 
ment and  labor  was  not  imposed  by,  or  in- 
cluded In,  the  sentence.  After  his  convic- 
tion, Korstendlck  was  confined  In  the  pen- 
Itentiary  at  Moundsvllle,  and  was  compelled 


by  the  authorities  In  charge  to  perform  hard 
labor.  He  objected,  and  commenced  his  pro- 
ceedings In  the  supreme  court  of  the  United 
States  to  obtain  his  discharge  by  habeas 
corpus.  His  contention  was  that,  "where 
the  punishment  provided  for  by  the  statute 
is  imprisonment  alone,  a  sentence  to  cour 
flnement  at  a  place  where  hard  labor  is  im- 
posed as  a  consequence  of  the  Imprisonment 
Is  in  excess  of  the  power  conferred."  His 
writ  was  doiled.  Chief  Justice  Walte,  In  de- 
livering the  opinion  in  that  case,  stated  that 
"as  early  as  1834  congress  enacted  that, 
whenever  any  criminal  convicted  of  any 
offense  against  the  United  States  shall  be 
imprisoned  in  pursuance  of  such  conviction, 
or  of  the  sentence  thereon.  In  the  prison  or 
penitentiary  of  any  state  or  territory,  such 
criminal  shall,  in  all  respects,  be  subject  to 
the  same  discipline  and  treatment  as  con- 
victs sentenced  by  the  courts  of  the  state  or 
territory  In  which  such  prison  or  penitentiary 
Is  situated,"  and  then  observed:  "Where  the 
statute  requires  Imprisonment  alone,  the  sev- 
eral provisions  which  have  Just  been  refer- 
red to  place  it  within  the  power  of  the  court 
at  its  discretion,  to  order  execution  of  its 
sentence  at  a  place  where  labor  is  exacted 
as  part  of  the  dlsoipllne  and  treatment  of  the 
instltutlcm,  or  not  tm  it  pleases."  Ex  parte 
Korstoidick,  93  U.  S.  306.  In  Re  Mills,  135 
U.  S.  263, 10  Sup.  Ot  762,  Harlan,  J.,  remark- 
ed that  "there  are  offenses  against  the  Unit- 
ed States  for  which  the  statute,  in  terms, 
prescribes  punishment  by  imprisonment  at 
hard  labor.  There  are  others  the  punish- 
ment of  which  Is  Imprisonment'  simply. 
But  in  cases  of  the  latter  class,  the  sentence 
of  Imprisonment  If  the  imprisonment  be  for 
a  longer  period  than  one  year,  may  be  ex- 
ecuted in  a  state  prison  or  penitentiary,  the 
rules  of  which  prescribe  hard  lalxMr."  Both 
of  these  cases  fairly  decide  that  persons  sen- 
tenced to  Imprisonment  only  may  be  sub- 
ject to  hard  labor,  If  the  rules  9C  the  Jail  or 
prison  exact  of  the  Inmates  such  discipline 
and  treatment 

Therefore,  if  it  be  conceded  that  hard  la- 
bor was  not  imposed  in  this  case  as  a  punish- 
ment yet  within  the  decisions  of  the  Unit- 
ed States  supreme  court  the  sentence  of  Im- 
prisonment may  be  executed  In  the  city  pris- 
on, the  rules  of  which  prescribe  hard  labor 
for  discipline  and  treatment. '  Fiuther,  we 
have  industrial  and  reform  schools  In  the 
state,  where  tncorriglble  girls  and  boys  who 
disregard  the  commands  of  their  parents, 
or  resort  to  Immoral  places  or  practices,  may 
be  confined.  Labor,  to  a  reasonable  degree. 
Is  properly  exacted  from  such  girls  and 
boys  as  a  part  of  the  discipline  and  treat- 
ment of  these  institutions.  It  is  not  imposed 
In  all  such  cases  as  a  punishment  for  crime; 
yet  I  do  not  believe  It  will  be  contended  that 
the  labor  so  exacted  can  be  denominated  "In- 
voluntary servitude,"  within  the  meaning  of 
I  the  constittttlon.   Pub.  Doc.  1891-92,  vol  2, 
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"Report  of  State  Board  of  Charities,"  pp.  4, 
65,  SC,  124.  Many  of  the  Inmates  in  the  deaf 
and  dumb  Institution  are  required  to  work 
at  printing,  cabinetmaking,  Bhoemaking,  and 
hamessmaklng,  and  even  In  the  asylum  for 
Imbecile  youth  children  are  compelled  to  per- 
forin physical  labor.  Pub.  Doc.  1891-92,  vol. 
2,  "Report  of  State  Board  of  Charities,"  pp. 
4,  5.  If  the  trustees  and  supwlntendents  of 
charitable  Institutions  have  no  authority  to 
compel  any  boy  or  girl  confined  therein  to 
perform  labor  contrary  to  his  or  her  will, 
such  a  ruling  would  forbid  all  reasonable 
rules  for  the  discipline  or  good  health  of  the 
Inmates.  It  is  a  trite  saying  that  "laziness 
begins  in  cobwebs  and  ends  in  iron  chains," 
and,  therefore,  It  Is  not  favored,  either  in 
our  reformatory  or  penal  Institutions.  Of 
course,  all  labor  Imposed  as  discipline,  or  as 
a  measure  of  health,  must  be  reasonable  and 
suitable  for  the  age,  the  sex,  and  the  condi- 
tion of  the  person  from  whom  it  Is  exacted. 
If  not  of  this  character,  the  courts  may  In- 
terfere and  correct  any  abuse.  In  the  Mc- 
Cort  Case,  supra,  the  prisoner  complained  be- 
cause he  was  not  permitted  to  work  for  the 
city,  so  that  his  fine  might  be  discharged. 

Again,  the  ordinance  may  be  upheld  along 
the  line  of  those  decisions  which  make  im- 
prisonment and  bard  labor  a  part  of  the  pun- 
ishment or  penalty,  or  "the  means  of  enfor- 
cing the  collection  of  fines"  imposed  for  the 
preservation  of  order  and  the  welfare  of  so- 
ciety. The  statute  expressly  provides  that 
'it  shall  be  port  of  the  Judgment  that  the 
defendant  stand  committed  till  the  Judgment 
be  compiled  with."  Paragraph  609,  Gen.  St. 
1889;  In  re  McCort,  supra;  In  re  Lewis,  31 
Kan.  71,  1  Pac.  283;  Ex  parte  Bedell,  20  Mo. 
App.  125;  Berry  v.  Brislan,  86  Ky.  5,  4  S. 
W.  704;  State  v.  Peterson,  38  Minn.  143,  36 
N.  W.  443;  Huddleaon  v.  Ruffln,  6  Ohio  St. 
C04;  In  re  Long,  87  Ala.  46,  6  South.  328; 
Gady  v.  State,  83  Ala.  51,  3  South.  429;  Ex 
parte  Sing  Ah  Tong,  84  Cal.  165,  24  Pac.  181; 
Preston  v.  City  of  I^uisiana,  7  Ky.  Law  Rep. 
797;  Slaughterhouse  Cases,  16  WaU.  68; 
Vanvabry  v.  Staton,  88  Tenn.  334,  12  S.  W. 
786.  In  the  last  case  it  was  stated  that  "the 
fine  and  costs  Imposed  in  a  misdemeanor 
case  are  Imposed  as  punishment  If  the  pris- 
oner cannot  pay  or  secure  them,  then  be 
must  pay  them  by  his  labor  In  the  work- 
house, at  the  rate  of  twenty-five  cents  per 
day,  in  addiUon  to  his  Jail  fees.  This  is  the 
process  of  the  law  for  the  payment  of  such 
fines  and  costs." 

In  answer  to  the  suggestion  that  the  sen- 
tence of  the  police  Judge  did  not  Impose  or 
include  "confinement  at  hard  labor,"  and, 
therefore,  that  It  cannot  be  exacted,  the  case 
of  Holland  v.  State,  23  Fla.  123, 1  South.  521, 
is  directly  In  point  The  syllabus  of  that 
case  reads:  "A  statute  authorizing  the  coun- 
ty commissioners  to  employ  at  hard  labor 
upon  public  works  all  persons  imprisoned  in 
the  Jaila  of  the  several  counties,  under  sen- 


tence upon  conviction  of  crime  or  imprison- 
ment for  failm-e  to  pay  fine  and  costs,  is  not 
rendered  unconstitutional  or  made  the  exer- 
cise of  a  Judicial  function  by  the  fact  that 
it  does  not  contemplate  that  its  terms  shall 
be  pronounced  as  a  part  of,  or  incorpora1e<l 
in  the  record  of,  the  sentence  of  the  cour% 
or  by  the  fact  that  they  are  not  so  pronoun- 
ced or  incorporated."  Mr.  Justice  Raney.  in 
delivering  the  opinion,  observed:  "'Vrhen- 
ever'  any  express  sentence  of  Imprisonment 
in  the  county  Jail,  or  any  sentence  of  fine  and 
costs,  for  the  nonpayment  of  wblcb  a  pris- 
oner will  be  confined  in  the  county  Jail,  is 
rendered,  such  prisoner  becomes  as  mncb 
subject  to  the  enforcement  of  the  provisions 
of  the  act  in  question,  as  if  the  provisions 
were  set  out  in  the  sentence.  The  Judgmeni 
of  the  law  is,  as  a  result  and  legal  con!>t- 
quence  of  the  sentence  of  imprisonment  that 
he  Is  liable  to  the  provisions  stated.  If  the 
county  commissioners  see  fit  to  so  emplo.v 
him,  and,  as  a  legal  consequence  of  the  sen- 
tence of  fine  and  costs,  that  he  will,  if  he 
does  not  pay  them,  be  liable  to  the  enforce- 
ment of  such  provisions  upon  being  put  in 
the  county  JaiL  That  the  legislature  can  pn>- 
vide  that  persons  who  may  be  so  convict  ihI 
of  crime  shall  be  sentenced  and  made  to 
labor  is  not  denied,  and  we  know  of  no. rea- 
son why  the  legislature  cannot  provide  tbni 
a  legal  sentence  shall  have,  as  to  offeo-^es 
committed  subsequently  to  its  enactment,  a 
certain  legal  effect,  although  the  effect  is  not 
declared  in  the  body  of  the  sentence."  See. 
also,  Foster  v.  Territory,  1  Wash.  St.  411. 
25  Pac.  459;  People  v.  Degnen,  54  Barb.  10r>. 
6  Abb.  Pr.  (N.  S.)  87.  In  this  case  the  police 
Judge  sentenced  the  defendant  to  tbe  city 
prison  for  the  nonpayment  of  the  fines  as- 
sessed against  him.  Ordinance  No.  91.  au- 
thorizing prisoners  committed  to  the  city 
prison  for  nonpayment  of  fines  or  penalties 
to  work,  was  then  in  force,  and  a  part  of  the 
city  by-laws.  The  provisions  of  this  (wdi- 
nance  ought,  in  my  opinion,  to  be  construed 
in  connection  with  the  sentence  imposed. 
The  sentence  carried  with  It  aU  the  effi-i.t 
which  the  ordinances  of  the  city  then  in 
force  gave  to  it  and  the  sentence,  by  ii^ 
legal  effect,  made  tbe  provisions  of  tbe  or- 
dinance requiring  labor  to  be  performed  a 
part  thereof.  Both  the  police  Judge  and  the 
defendant  understood,  within  tbe  provl8lon$ 
of  tbe  statute  and  the  ordinances,  that  the 
sentence  had  this  effect  In  this  connection 
I  refer  to  the  following  language  of  Lnrion. 
J.,  In  Durham  v.  State,  89  Tenn.  723,  18  S. 
W.  74:  "The  imposition  of  labor  as  a  moans 
of  discipline  and  a  measure  of  health  is  nei- 
ther cruel  nor  unusual.  It  operates,  when 
rightly  regulated,  as  a  mitigation  rather  than 

I  an  aggravatlou  of  the  punishment  involved 
In  imprisonment.  The  prisonw  may  be  di» 
firaced  and  degraded  by  his  punishment,  but 
he  cannot  ascribe  his  degradation  to  his  la- 

I  bor.    To  a  certain  degree  It  compels  crime  lo 
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support  Itself,  and  In  many  ways  the  power 
to  reqiUre  conTlcts  to  labor  is  a  valuable  ad- 
dition to  the  forces  of  law  and  order."  This 
case  is  not  within  tl'.e  decision  of  Jaremlllo 
V.  Ilomero,  1  N.  M.  190,  where  compulsory 
service  exacted  from  a  "peon"  or  a  servant 
for  the  payment  of  an  ordinary  debt  to  his 
master  is  denounced  and  forbidden.  About 
all  decided  in  Ex  poi-te  Wilson,  114  XJ.  S.  417, 
G  Sup.  Ct  935,  is  that  a  crime  punishable  by 
Imprisonment  under  the  constitution  and 
laws  of  the  United  States  for  a  term  of  years 
at  hard  labor  is  an  Infamous  one,  and  that 
no  person  can  be  lawfully  convicted  therefor 
except  upon  the  presentment  or  indictment 
of  a  grand  Jury. 

In  conclusion,  it  is  perhaps  unnecessary 
for  me  to  say,  in  view  of  what  is  stated  in 
the  principal  opinion,  that  the  constitution 
of  the  state  forbids  cruel  or  unusual  pimlsh- 
ments,  and  the  courts  have  ample  power  to 
prevent  such  punishments  from  being  In- 
flicted. In  making  arrests  and  in  the  treat- 
ment of  prisoners,  in  or  out  of  city  prisons, 
no  police  or  other  officer  is  Justified  in  using 
unnecessary  harshness  or  excessive  violence. 
If  any  policeman,  to  magnify  his  office,  or  to 
exaggerate  his  importance,  or  for  any  other 
insufficient  reason,  transcends  his  power  in 
this  respect,  he  may  be  mulcted  in  damages 
and  also  criminally  punished,  but  a  person 
who  has  been  lawfully  arrested  is  bound  to 
submit  himself  peaceably  and  go  quietly 
vrith  the  officer. 

JOHNSTON,  J.  I  concur  In  the  views  ex- 
pressed by  the  CHIEF  JUSTICE,  and  also  in 
all  said  by  Justice  ALLEN,  except  that  part 
of  the  opinion  which  holds  that  the  ordinance 
authorizing  the  employment  at  labor  of  pris- 
oners committed  to  the  city  prison  for  non- 
payment of  fines  to  be  invalid. 


SOUTHERN  KANSAS  RY.  CO.  et  al.  t. 
DRAKE. 

(Supreme  Court  of  Kansas.     Feb.  9,  1894.) 

IS*URT  TO  EmPLOTB — AS8CMPT10X  0»  RiSX. 

An  employe,  possessed  of  fnll  knowledge 
of  the  services  to  be  performed  by  him  and  of 
the  dangers  which  they  involve,  who  voluntarily 
accepts  the  employment  and  continues  in  the 
service  of  the  employer,  will  generally  be  held 
to  have  assnmed  the  risk  of  the  hazardB  of  such 
service,  and  to  have  absolved  his  employer  from 
liability  for  damages  in  case  of  injury.  Rail- 
road Co.  T.  Schroeder,  47  Kan.  315,  27  Pac. 
0C.5. 
(Syllabos  by  the  Court.) 

Error  from  district  court,  Franklin  cotmty; 
A.  W.  Benson,  Judge. 

Action  for  personal  injuries  by  Aaron  S. 
Drake  against  the  Southern  Kansas  Railway 
Company  and  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company.  There  was  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 


The  other  facts  fully  appear  in  the  follow- 
ing statement  by  JOHNSTON,  j.: 

Aaron  S.  Drake  was  employed  by  the  rail- 
road company  as  a  laborer,  working  about 
the  shops,  grounds,  and  yards  of  the  raUroad 
company.  On  April  28,  1888,  he  and  four 
other  men  were  directed  to  unload  rails  from 
a  push  car,  some  of  which  were  30  feet  long 
and  some  only  27  feet  long.  They  selected  a 
place  for  unloading  the  rails  where  there  was 
a  slope  or  ditch  along  the  side  of  the  track 
about  12  feet  In  width,  and  on  the  other  side 
of  which  was  a  slight  embankment  about  20 
inches  in  height.  There  had  been  a  rain  up- 
on the  previous  day,  and  the  groimd  was  wet. 
The  five  men  carried  two  of  the  rails,  which 
were  30  feet  in  length,  and  threw  them  upon 
the  embankment  They  carried  a  third  rail, 
which  was  27  feet  long,  and  were  proceeding 
to  throw  it  upon  the  pile,  when  Drake  lost 
his  balance,  was  Jerked  or  fell  forward, 
thrown  down,  and  the  roll,  rebounding,  caught 
and  crushed  the  ends  of  two  of  his  fingers. 
He  brought  this  action,  alleging  that  the  In- 
Jury  was  occasioned  by  the  negligence  of  the 
railroad  companies  in  failing  to  provide  the 
requisite  number  of  employes  to  safely  and 
properly  perform  the  work,— the  companies 
well  knowing  that  such  labor  could  not  be 
performed  with  safety  to  employes  with  les.s 
than  eight  men,— and  he  asked  for  Judgment 
in  the  sum  of  $5,100.  A  trial  was  had  with 
a  Jury,  which  returned  a  verdict  in  favor  of 
Drake,  assessing  his  damages  at  $150,  and  re- 
turning with  it  the  following  special  findings 
of  fact:  "1st  Q.  What  was  the  length  and 
weight  of  the  rail  by  which  the  plaintifT  was 
injured?  A.  Twenty-seven  feet  long;  weight, 
501  pounds.  2d  Q.  Before  the  men  began  to 
"unload  the  iron  at  the  place  where  the  plain- 
tiff was  injured,  did  they  look  over  the 
ground  and  discover  that  the  sloping  bank 
was  damp  and  slippery,  and  did  they  conclude 
and  agree  among  themselves  that  It  would  not 
be  safe,  while  In  the  act  of  throwing  a  rail, 
to  step  upon  or  against  th&  sloping  bank?  A. 
Yes.  3d  Q.  Were  not  the  men  instructed  by 
Charles  Lockwood,  who  directed  the  work 
there,  and  were  they  not  cautioned,  both  by 
him  and  by  Mr.  A.  D.  Bumps,  one  of  their 
number,  before  the  plaintiff  was  injured,  not 
to  step  ui>on  or  against  the  sloping  bank, 
when  In  the  act  of  throwing  the  rail?  A. 
I  They  were.  4th  Q.  Was  this  slope  of  tho 
bank  wet  and  slippery  at  the  time  plaintiff 
was  Injured?  A.  Yes.  5th  Q.  Did  the  plain- 
tiff set  his  foot  upon  or  against  the  sloping 
bank  when  the  rail  by  which  he  was  injured 
was  thrown?  A.  Yes;  against.  0th  Q.  Did 
the  plaintiff's  foot,  when  he  set  it  against  or 
upon  the  sloping  bank,  slip,  and  thereby  cause 
him  to  fall  as  the  rail  was  thrown?  A.  We 
have  no  evidence  of  the  slip  causing  him  to 
fall.  7tb  Q.  Had  the  plaintiff,  before  he  re- 
ceived the  injury  of  which  he  complained, 
been  engaged  in  the  work  of  handling  rail- 
road h:on  and  other  material?    If  so,  how 


Digitized  by 


Google 


826 


PACIFIC  KEl'ORTEB,  Voi«  35. 


(Ksa. 


much  ezpolence  had  he  had  In  that  kind  of 
■work?  A.  Two  and  a  hall  yetirs.  Sth  Q. 
From  his  experience  In  handling  railroad  iron 
and  other  material,  was  he  not  capable  of 
Judging  what  would  be  a  sufficient  force  of 
men  to  do  the  work  he  was  engaged  In  at  the 
time  he  was  Injured,  with  reasonable  safety 
to  the  men  so  employed?  A.  Yes.  9th  Q. 
Did  the  defendants,  or  either  of  them,  have 
greater  knowledge  than  the  plaintiff  as  to 
what  constituted  a  sufficient  force  of  men  to 
do  the  work  he  was  engaged  in  at  the  time 
he  was  injured,  with  reasonable  safety  to  the 
men  employed?  A.  Yes.  10th  Q.  If  yoi  an- 
swer the  last  question  in  the  affirmative,  then 
state  what  officer,  agent,  or  employ?  of  the 
defendants,  or  either  of  them,  had  a  greater 
knowledge  than  the  plaintiff  upon  that  sub- 
ject A.  Foreman  Bumps.  11th  Q.  If,  In  an- 
swer to  the  foregoing  question,  you  name  any 
person  or  persons,  then  state  which  of  said 
defendant  companies  they  were  officers, 
agents,  or  employes  of.  A.  A.,  T.'&  S.  F.  and 
S.  K.  R.  R.  12th  Q.  Did  the  other  four  men, 
with  whom  the  plaintiff  was  working  at  the 
time  of  his  injury,  continue  to  do  the  same 
kind  of  work,  at  the  same  place,  In  the  same 
manner,  as  the  five  men  had  been  doing  be- 
fore, handling  Iron  rails  of  as  great  weight 
as  the  one  by  which  the  plaintiff  was  in- 
jured, with  safety  to  themselves,  exercising, 
ordinary  care  on  their  part?  A.  Jury  cannot 
agree.  13th  Q.  Was  the  plaqe  on  which  the 
rail  was  thrown,  by  which  the  plaintiff  was 
Injured,  higher  or  lower  than  the  rail  was 
when  in  the  bands  of  the  men  at  the  time 
they  threw  It?  A  Lower."  After  the  spe- 
cial findings  were  returned  Into  court  the  de- 
fendants below  requested  the  court  to  require 
the  jury  to  answer  the  twelfth  special  ques- 
tion, which  request  was  refused";  and  they 
also  moved  the  court  for  Judgment  in  their 
behalf  upon  the  special  findings  returned. 
This  motion  was  denied,  and  the  defendants 
allege  error. 

A  A  Hnrd,  Robert  I>unlap,  and  W.  Little- 
fleld,  for  plaintiffs  In  error.  O.  B.  Mason 
and  3.  W.  Deford,  for  defendant  In  error. 

JOHNSTON,  J.,  (after  stating  the  facts.) 
There  Is  but  Uttle  room  for  dispute  as  to  the 
cause  of  the  Injury  for  which  a  recovery  Is 
sought,  and  the  findings  of  fact  as  returned 
by  the  Jtiry,  when  considered  In  connection 
with  the  previous  rulings  of  this  com-t,  clear- 
ly point  to  the  Judgment  that  must  be  ren- 
dered. No  ne^gence  is  Imputed  to  any  of 
the  employes  of  the  railway  company  who 
were  assisting  Drake  In  imloadlng  rails  from 
the  push  car,  but  the  contention  Is  that  the 
injury  resulted  from  the  failure  of  the  com- 
pany to  provide  a  sufficient  number  of  men 
to  perform  that  kind  of  work  with  reason- 
able safety.  Assuming,  as  we  may,  that  the 
company  had  not  provided  a  sufficient  num- 
ber of  posona  to  perform  the  labor  safely. 


stin  we  cannot  overtook  the  t&ct  ttmt  Drakr 
was  fully  acquainted  with  all  the  hazards  b- 
cident  to  the  employment,  and  cbose  to  ■^ 
cept  and  continue  In  the  performance  of  sncb 
work  with  full  knowledge  of  all  tbe  dangers 
connected  with  it  The  work  of  nnloadhi; 
raUs  from  a  posh  car  required  no  special 
skill,  and  involved  no  perils  except  audi  as 
are  obvious  to  every  one.  Drake,  as  we  havt 
seen,  had  been  engaged  in  that  kind  of  labor 
for  2%  years,  and  had  performed  tlmUs 
work  with  the  same  or  a  less  number  of  mm. 
He  claimed  that  it  required  eight  men  n> 
safely  do  that  kind  of  work,  and  a  greatir 
number  than  five  had  previously-  been  as- 
ployed  by  the  company;  but  for  sevenl 
months  before  the  accident  the  crev»  consist- 
ed of  only  five  men,  and  work  of  tbe  charac- 
ter in  question  had  sometimes  been  perfont 
ed  by  four  of  them.  He  continued  In  the 
service  of  the  company  long  after  the  for« 
at  work  in  the  yard  was  reduced,  and  if  tit-' 
number  employed  was  Insufficient  to  perfc^r: 
the  work  he  was  aware  of  that  fact  Ttr 
foreman  was  not  present  at  the  time  of  tJir 
accident,  and  the  Jury  have  said  that  be  iai 
a  greater  knowledge  than  Drake  as  to  wba: 
constituted  a  sufficient  force  of  men;  but 
that  is  immaterial,  as  the  Jury  have  foond 
that  Drake  himself  was  capable  of  Jndgins 
as  to  what  number  would  be  a  anffldent  forcr 
of  men  to  do  the  work  he  was  engaged  In  st 
Hie  time  he  was  injured,  with  reasonabl- 
safety  to  the  men  employed.  Tlie  place  for 
unloading  the  rails  was  selected  by  the  men. 
and  before  any  rails  were  unloaded  attraitir-L 
was  called  to  the  character  of  tbe  place  and 
to  the  condition  of  tbe  groond.  On  accmint 
of  rain  on  the  previous  night  the  bank  opoc 
which  the  rails  were  to  be  thrown  was  in  a 
slippery  condition,  and,  after  b^ng  cantioned 
by  one  of  the  men,  all  agreed  that  it  would 
be  unsafe  to  step  upon  or  against  the  bask 
while  they  were  unloading  the  rails.  Not- 
withstanding this  warning  and  agreement 
Drake  set  his  foot  against  the  bank,  aSlppei, 
and  fell,  and  the  resnlt  of  the  fall  was  th» 
pinching  of  his  fingers.  Strangely  enoogii. 
the  Jury  said  that  there  was  no  evidence  to 
show  that  the  slip  caused  him  to  fall,  trat  hi 
view  of  the  facts  found  and  conceded,  this 
finding  is  unimportant  He  rests  his  case 
wholly  upon  the  failure  of  the  company  to 
furnish  sufficient  help.  He  was  an  experi- 
enced man,  of  full  age,  capable  of  Jadginp 
what  number  of  employes  were  necessary  to 
safely  do  the  work,  and  if  there  was  an  in- 
sufficient number  he  knew  that  as  well  ai 
the  company  knew  It  Tte  work  was  sim- 
ple, and  the  risks  and  dangers  were  obvioDs. 
Possessed  of  a  knowledge  of  the  men  em- 
ployed, the  manner  In  which  the  work  was 
to  be  done,  and  the  hazards  which  it  in- 
volved, he  yoluntaxQy  accepted  employmeo: 
and  continued  in  the  service  of  the  companr. 
and  must  be  deemed  to  hare  assumed  the 
risks  incidoit  to  such  service.     We  cmly  foi- 
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low  In  ihe  path  of  authority  In  holding  that 
an  employe,  by  voluntarily  remaining  In  the 
service,  with  full  knowledge  of  the  dangers 
of  the  aerrlce,  assumes  the  risks  of  such  dan- 
gers, and  absolves  the  employer  from  liabil- 
ity for  damages  In  case  of  Injury.  The  facts 
In  this  case  bring  It  within  the  rule  of  Rail- 
road Co.  V.  Schroeder,  47  Kan.  315,  27  Pac. 
965,  and  cases  there  dted.  In  that  case  the 
injury  was  alleged  to  have  resulted  from 
a  failure  of  the  railroad  company  to  fur- 
nish suffident  help  to  i>erform  the  duties  of 
the  employe,  and  It  was  there  said  that, 
while  'It  is  the  duty  of  an  employer,  wheth- 
er a  railroad  company  or  other  corporation 
or  person,  to  make  the  work  of  his  or  Its  em- 
ployes as  safe  as  it  Is  reasonably  practicable, 
yet  when  the  employe,  with  full  knowledge 
at  all  the  dangers  Incidents  to  or  connected 
with  the  employment  as  it  Is  conducted,  ac- 
cepts the  employment,  or,  having  accepted 
the  same,  continues  In  It  with  such  full 
knowledge,  and  without  any  promise,  on.  the 
part  of  the  employer,  or  any  reason  to  ex- 
Iiect,  <Mi  the  part  of  the  employe,  that  the 
employment  will  be  made  less  dangerous,  the 
employe  assumes  all  'the  risks  and  hazards 
of  the  employment."  See,  also,  Rush  r.  Rail- 
way Co.,  36  Kan.  129,  12  Pac.  582;  Clark  ▼. 
RaUway  Co.,  48  Kan.  654, 29  Pac  1138;  RaU- 
way  Co.  v.  Moore,  49  Kan.  816,  81  Paa  138; 
Railway  Co.  y.  Monden,  50  Kan.  552,  31  Pac. 
1002;  RaUway  Co.  ▼.  Corps,  (Ind.  Sup.)  24 
N.  E.  1046;  Railroad  Co.  t.  Rogers,  57  Fed. 
378;  Railway  Co.  v.  I/emon,  (Tex.  Sup.)  18 
S.  W.  331;  Railroad  Co.  ▼.  Barbo',  6  Ohio 
St.  541;  Kefly  v.  Railroad  Co.,  (Wis.)  9  N. 
"W^.  816;  Smith  v.  RaUroad  Co.,  (Minn.)  43 
N.  W.  968;  Crown  v.  Orr,  (N.  T.  App.)  36 
N.  B.  648.  Under  the  rule  of  these  authori- 
ties, the  facts  show  no  right  of  recovery  in 
Drake,  and  hence  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  In- 
stmctlons  to  enter  Judgment  upon  the  find- 
ings In  favor  of  the  plaintiff  in  error.  All 
the  Justices  concurring. 


GREAT  BEND  I^ND  &  LOT  CO.  t.  COLE. 
(Supreme  Court  of  Kansas.  Feb.  9,  1894.) 
QciETiNo  Title — Vauditt  or  Jcdqhent. 
Where  an  action  is  brought,  alleging 
that  the  plaintiff  is  In  the  qaiet  and  peaceable 
possession  of  certain  real  estate,  (describing  it;) 
that  he  has  the  equitable  title  thereto  by  virtue 
of  a  contract  of  purchase  from  one  W.,  the 
former  owner,  deceased,  and  that  the  defend- 
ants, who  are  the  heirs  of  the  deceased,  set  up 
and  claim  an  estate  and  interest  in  and  to  the 
real  estate  adverse  to  the  estate  and  interest 
of  the  plaintiff;  that  the  plaintiff  has  complied 
with  all  th%  terms  and  conditions  of  the  con- 
tract of  purchase  on  his  part,  and  is  entitled 
to  a  decree  in  his  favor  of  the  legal  title  to  the 
real  estate;  and  the  prayer  of  the  petition  is 
that  the  defendants  should  be  compelled  to 
■show  their  title,  and  that  the  same  may  be  de- 
termined to  be  null  and  void  as  against  the  ti- 
tle of  the  plaintiff;  and  a  judgment  is  entered 
decreeing  that  the  plaintiff  is  entitled  to  re- 


cover the  premises,  and  ail  of  the  estate,  right, 
title,  and  mterest  of  the  defendants,  and  also 
that  the  defendants  be  required  to  execute  a 
quitclaim  deed  to  the  plaintiff,  and,  in  default 
thereof,  that  the  decree  of  the  coiurt  stand  in 
lieu  of  such  conveyance;  and  subsequently  the 
judgment  is  amended  so  as  to  require  the  sheriff 
to  make  a  deed  of  all  the  right,  title,  interest, 
and  claim  of  the  defendants, — Itdd  that,  al- 
though such  judgment  is  somewhat  informal 
and  irregular,  it  is  not  wholly  void. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  by  T.  C.  Cole  against  the  Great 
Bend  Land  &  Lot  Company  to  foreclose  a 
mortgage.  Plaintiff  bad  Judgmoit,  and  de- 
fendant brings  error.    Affirmed. 

The  other  facts  fnUy  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

On  the  28th  of  September,  1889,  T.  C.  Cole 
commenced  his  action  against  the  Great 
Bend  Land  &  Lot  Company  to  recover  (2,- 
625,  with  Interest  thereon  at  8  per  oent 
per  annum  from  the  15th  day  of  July,  1887, 
upon  certain  promissory  notes  executed  by 
the  company,  and  also  to  foreclose  a  mort- 
gage upon  certain  real  estate.  The  notes 
secured  by  the  mortgage  were  given  tn  part 
payment  of  the  purchase  money  of  the  prem- 
ises described  in  the  mortgage.  The  defoises 
pleaded  wete  want  of  consideration  and  fail- 
ure of  title.  The  title  of  Cole,  the  mort- 
gagee, was  founded  on  an  action  commenced 
In  the  district  court  of  Barton  county  on  the 
4tb  day  of  June,  1883,  his  petition  being  in 
words  and  figures  as  follows:  "The  State  of 
Kansas,  Barton  County.  In  the  District 
Court  of  Said  Ck>unty.  T.  C.  Cole,  Plaintiff, 
vs.  Lenora  Walters,  Sr.,  Charles  Walters, 
Robert  Walters,  and  Lenora  Walters,  Jr., 
Heirs  of  Ellas  Walters,  Dec'd,  Defendants. 
Bald  plaintiff  alleges  that  he  is  In  the  quiet 
and  peaceable  possession  of  the  following  de- 
scribed real  estate  [describing  it]  In  Barton 
coimty,  Kansas,  and  has  been  for  more  than 
two  years  last  pest,  and  that  he  has  the 
equitable  title  to  said  land  imder  and  by 
virtue  of  a  contract  of  purchase  from  Ellas 
Walters,  the  then  owner  of  the  above-de- 
scribed tract  of  land,  who  has  since  died; 
and  that  the  above-named  defendants  are 
his  heirs,  and  that  they,  the  said  defendants, 
set  up  and  claim  an  estate  and  Interest  in 
and  to  said  premises  adverse  to  the  estate 
and  interest  of  the  said  plaintiff  as  afore- 
said averred;  that  the  plaintiff  has  complied 
with  all  the  terms  and  conditions  of  said 
contract  of  purchase  on  his  part,  and  is  en- 
titled to  a  decree  in  his  favor  of  the  legal 
title  to  said  land.  The  plaintiff  therefore 
prays  that  the  said  Lenora  Walters,  Sr., 
Charles  Walters,  Robert  Walters,  and  Le- 
nora Walters,  Jr.,  be  comp^ed  to  show 
their  title,  and  that  it  may  be  determined 
null  and  void  as  to  and  against  said  title 
of  the  said  plaintiff."  Upon  the  forego- 
ing petition  the  following  Judgment  was 
entered:    "Now,  upon   this  day  this  cause 


Digitized  by 


Google 


828 


PACIFIC  REPORTER,  Vol,  35. 


(Ki. 


came  on  to  be  heard  upon  the  petition 
and  answers,  ellegatlona  and  proofs,  of  all 
the  parties;  and  It  appearing  to  the  coui-t 
that  the  plaintiff  herein  is  entitled  to  re- 
cover the  premises  in  controversy,  and  the 
court  being  fully  advised  and  informed  of 
the  facts  In  the  case,  a  Jury  having  been 
waived  by  agreement  of  the  parties,  doth 
consider  and  adjudge  that  the  plaintiff  have 
and  recover  of  and  from  the  defendants  the 
following  described  real  estate:  The  east 
half  of  the  south-east  quarta:  of  section 
thirty-two,  (32,)  township  nineteen,  (19,)  of 
range  thirteen,  (13,)  in  Barton  county,  Kan- 
sas,—and  all  the  estate,  right,  and  titie  and 
interest  of  the  defendants  therein;  and  that, 
if  the  defendant  Lenora  Walters,  Sr.,  in  her 
own  proper  person,  and  the  defendants 
Charles  Walters,  Robert  Walters,  and  Lenora 
Walters,  Jr.,  minor  heirs  of  EUias  Walters, 
deceased,  by  Elrick  0.  Cole,  their  guardian 
ad  litem,  fall  to  quitdalm  the  said  premises 
to  the  said  plaintiff  within  t^i  days  from  this 
date,  then  this  decree  of  this  court  shall 
stand  in  lieu  of  said  conveyance;  and  it  is 
further  ordered  that  defendants  pay  the  costs 
of  this  action."  Subsequently,  upon  notice, 
the  Judgment  was  amended  as  follows:  "The 
court  finds  that  a  decree  of  specific  perform- 
ance of  a  written  contract  was  rendered  in 
this  case,  wherein  one  lilias  Walters  agreed 
to  deed  to  T.  C.  (k>l«  the  east  {\t^  of  the 
south-east  (^  of  section  thirty-two,  (32,)  in 
town  nineteen,  (19)  south,  of  range  thirteen 
(13)  west;  and  the  court  further  finds  that 
the  defendants  herein  were  by  said  decree 
ordered  to  make  a  deed  of  said  land  to  T.  C. 
Cole;  and  the  court  finds  tiiat  the  said  defend- 
ants have  failed  to  make  said  deed.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the 
court  that  T.  D.  Wilson,  the  sheriff  of  Barton 
county,  Kansas,  is  hereby  appointed  to  make 
a  deed  of  all  the  right,  UUe,  interest,  and 
claim  of  the  defendants,  and  each  of  them, 
to  said  land  herein  described,  divesting  said 
defendants,  and  each  of  them,  of  any  and 
all  claims  in  and  to  said  land;  that  said 
deed  be  made  to  T.  C.  Cole.  The  court  finds 
that  Lenora  Walters,  Sr.,  was  the  wife  of 
Ellas  Walters;  that  Charles  Walters,  Robert 
Walters,  and  Lenora  Walter,  Jr.,  are  minor 
heirs  of  said  Elias  Walters,  deceased."  Trial 
was  had  In  the  case  of  Cole  against  the  land 
and  lot  company  on  the  24th  of  March,  1880, 
before  the  court  without  a  Jury.  The  com-t 
rendered  Judgment  in  favor  of  Cole  for  $3,- 
300.05,  and  also  decreed  a  foreclosure  of  the 
mortgage  set  forth  in  the  petition.  The 
Great  Bend  Land  &  Lot  Company  excepted, 
and  bring  the  case  here. 

B.  F.  Simpson  and  Clayton  &  Clayton,  for 
plaintiff  in  error.  James  W.  Clarke,  for  de- 
fendant In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  is  insisted  that  the  district  court  of  Bar- 


ton county  did  not  have  Jurisdiction,  in  tl:; 
case  of  Cole  v.  Walters  et  ai,  to  render  any 
Judgment,  upon  the  ground  that  there  ^..? 
no  proper  service,  by  pablication  or  otbi-r 
wise,  upon  the  defendants  who  were  n}is"r< 
under  14  years  of  age.  It  has  already  1»^ 
ruled  by  this  court  that  a  nonresident  m:L<'r 
may  I>e  served  by  publication  as  well  as  i 
nonresident  adult  Civ.  Code,  {  71;  Walk -^ 
horst  V.  Lewis,  24  Kan.  420;  and  Head  r. 
Daniels,  38  Kan.  12,  15  Pac  911.  In  tL- 
case  of  Cole  v.  Walters  et  al.  it  appears  tlj: 
Lenora  Walters,  the  widow  of  Blias  Walter, 
deceased,  filed  an  answer.  After  the  not:c« 
of  publication  had  been  approved,  upon  ap- 
plication to  the  district  court,  Blrlck  (X  C4- 
was  appointed  guardian  ad  litem  for  tb? 
minor  heirs,  viz.  Charles  Walters,  Rober: 
Walters,  and  Lenora  Walters,  Jr.,  and.  as 
such  guardian,  he  filed  an  answer  for  their. 
Under  the  statute  and  the  facta  disclose! 
the  trial  court  tiad  fall  jurisdiction  over  all 
the  parties. 

It  is  next  insisted  that  the  trial  coort  lu'l 
no  Jurisdiction  to  render  the  particular  JoJ; 
ment  entered  of  record.  The  petition  coa- 
tained  allegations  in  the  nature  of  an  acti'.L 
to  quiet  titie,  and  also  for  specific  perform- 
ance. It  alleged  that  the  plaintiflT  was  id 
the  quiet  and  peaceable  possession  of  tlK 
premises,  and  had  the  equitable  title  thereto 
by  virtue  of  a  contract  of  purchase  from  Elias 
Walters,  the  former  owner,  then  deceased: 
that  the  defendants  set  up  and  claimed  an 
estate  or  Interest  in  the  premises  adverse  to 
the  estate  and  interest  of  the  plaintiff.  It 
also  alleged  that  the  plaintiff  bad  complie<l 
with  all  the  terms  and  conditions  of  the 
contract  of  purchase  on  his  part,  and  was 
entitied  to  a  decree  in  his  f^vor  of  tbe  lega! 
titie  to  the  premises.  The  prayer  of  the 
petition  was  tiiat  the  defendants  should  he 
compelled  to  show  their  titie,  and  that  th« 
same  should  be  determined  null  and  Toid  as 
against  the  titie  of  the  plaintiff.  "In  an  ac- 
tion to  quiet  titie  to  land,  a  general  findio; 
of  title  in  the  plaintiff,  and  consequently  of 
no  titie  in  tbe  defendants,  is  a  condusive  and 
binding  decision  against  the  defendants  oa 
the  question  of  titie,  from  whatever  source 
it  may  be  derived,  and  forever  estops  them 
firom  asserting  a  claim  of  titie  which  existed 
at  the  time  of  the  finding  and  Judgment" 
C!ommissloners  v.  Welch,  40  E^an.  767,  20  Pac. 
483.  "Where  a  landowner  executes  a  writ- 
ten agreement  to  convey  to  a  person  therein 
named,  for  a  valuable  consideration,  a  cer- 
tain piece  of  land  on  payment  of  the  pur- 
chase price,  and  the  party  accepting  the  cos- 
tract  takes  possession  of  the  land,  and  agre^ 
to  pay  the  price  in  thirty  days  from  dao. 
it  is  not  to  be  presumed  the  parses  intended 
that  time  should  be  of  the  essence  thereof; 
and  upon  such  contract  the  purchaser  is  en- 
titied to  a  conveyance  of  the  titie  if  be  p-i.v^ 
or  tenders  the  purchase  price  and  inter«^t 
within  a  reasonable  time'  after  the  time  sped- 
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•fled  for  payment."  Sanford  v.  Weeks,  38 
Kan.  319,  16  Pac.  403.  The  trial  court  not 
•only  had  jurisdiction  over  the  parties  and  the 
subject-matter,  but  it  also  had  power  to  en- 
ter a  Judgment  quieting  title  to  the  premises 
in  favor  of  the  plaintiff  against  the  defend- 
ants, and  perhnps  for  a  decree  of  specific 
performance.  The  original  judgment,  and  the 
Judgment  as  amended,  were  somewhat  In- 
formal or  irregular,  but  show  that  T.  C.  Cole 
was  folly  entitled  to  the  possession  of  the 
premises  described  in  his  petition,  and  that 
the  defendants  had  no  estate,  right,  or  title 
therein.  We  cannot  say  that  the  Judgments 
were  so  informal  or  irregular  as  to  be  ut- 
terly Toid.  After  the  rendition  of  such  judg- 
ments it  is  certainly  clear  that  none  of  the 
defendants  were  entitled  to  any  estate  or 
interest  in  or  to  the  premises.  If  the  cause 
was  here  upon  error,  we  might  modify  or 
correct  the  judgments.  It  is  sufficient,  how- 
ever, as  against  a  collateral  attack.  Bryan 
v.  Bauder,  23  Kan.  95;  Walkenborst  v.  Lewis, 
rapra;  Rowe  v.  Palmer,  29  Kan.  337;  Clous- 
ton  v.  Gray,  48  Kan.  30,  28  Pac.  983;  Bank 
of  Santa  Fe  v.  Haskill  Coimty  Bank,  51  Kan. 
50,  32  Pac.  627. 

It  is  finally  insisted  that  the  trial  court 
erred  in  not  permitting  witnesses  to  explain 
the  meaning  of  a  stipulation  in  the  mortgage. 
The  clause  referred  to  is  not  ambiguous,  and 
the  court  committed  no  error  in  rejecting 
the  evidence.  The  Judgment  will  be  affirmed. 
All  the  Justices  conciu-ring. 


EQUITABLE  MORTG.  CO.  v.  LOWE  et  al. 

(Supreme  Court  of  Kansas.     Feb.  9,  1894.) 
BcBROGATio:( — Whbs  Pbopbr—Apprai.— Parties. 

1.  Where  a  mortgagee  or  creditor  holds 
■ecnrity  upon  two  properties  or  fands,  with  per- 
fect liberty  to  resort  to  either  for  the  payment 
of  his  debt,  and  another  mortgagee  or  creditor 
holds  a  junior  security  upon  only  one  of  tliese 
properties  or  funds,  equity  will  compel  the 
former  mortgagee  or  creditor  to  exhaust  the 
property  or  fund  upon  which  he  alone  has  se- 
curity, before  coming  upon  the  latter  property  or 
fund,  and  thereby  deprlTing  the  latter  mortga- 
gee or  creditor  oi  all  of  his  security. 

2.  Where  a  judgment  cannot  be  disturbed 
or  reversed  without  affecting  ail  of  the  defend- 
ants in  the  court  below,  ail  of  such  defendants 
must  lie  made  parties  in  the  supreme  court  upon 
proceedings  in  error  to  have  the  case  disposed 
of  upon  its  merits. 

Johnson,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  district  coort,  PbliUps  county; 
O.  Webb  Bertram,  Judge. 

Action  by  the  Equitable  Mortgage  Company 
against  J<dm  W.  Lowe  and  others.  There 
was  Judgment  tor  defendants,  and  plaintiff 
brings  error.    Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HORTON,  C.  J.: 

On  the  3d  day  of  May,  1889,  the  Equitable 
Mortgage  Company  commenced  its  action 
against  Joba  W.  Lowc^  JoslaJi  Mittdiell,  the 


Mortgage  Tnist  Company  of  Pennsylvanln. 
the  Kansas  Trust  &  Banking  Company  of 
Atchison,  and  others,  to  be  subrogated  to  four 
mortgages,  aggregating  $934.13,  which  it  bnd 
paid  off  upon  certain  premises  in  Phillips 
county.  Trial  was  had  at  the  January  term 
of  the  court  for  1890,  before  a  court  without 
a  Jury:  It  is  agreed  by  ail  the  parties  that 
the  evidence  introduced  upon  the  trial  es- 
tablished the  following  facts: 

"That  on  or  about  the  1st  day  of  January, 
1889,  the  defendant  John  W.  Lowe  applied  to 
the  plaintiff  for  a  loan  of  $3,500  upon  the  real 
estate  described  in  plalntifTs  petition.  That 
said  Lowe  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  he  (the  said  Lowe) 
was  the  owner  of  all  of  said  real  estate  at 
that  time,  and  that  there  were  no  mortgages 
or  liens  of  any  kind  upon  any  part  or  parts  of 
said  real  estate,  except  the  four  mortgages 
on  the  S.  E.  %  and  S.  W.  %  of  33-5-18, 
which  were  afterwards  paid  off  by  the  plain- 
tiff, as  alleged  in  its  petition.  That,  at  the 
time  said  Lowe  applied  for  said  loan,  he  sent 
to  the  plaintiff,  at  its  office  In  Kansas  City, 
Missouri,  a  false,  fraudulent,  and  forged  ab- 
stract of  title  to  said  real  estate,  purporting 
to  have  been  made,  compiled,  and  certified  to 
by  Norton  and  Crandall,  abstractors  of  Phll- 
Ilpsburg,  Kansas.  That  said  abstract  was 
not  compiled  by  said  Norton  and  Crandall, 
but  was  a  forgery.  That  said  false  and 
forged  abstract  of  title  showed  the  title  of 
said  real  estate  to  be  vested  In  the  said  Lowe, 
and,  as  appeared  from  said  fraudulent  ab- 
stract, there  were  no  mortgages  or  liens  of 
any  kind  upon  said  real  estate,  except  the 
four  mortgages  upon  the  S.  E.  }i  and  S.  W. 
%,  33-5-18,  which  the  plaintiff  afterwards 
paid  off.  That  the  plaintiff,  reljring  upon  the 
condition  of  the  tlUe  to  said  real  estate  as 
disclosed  by  said  forged  abstract,  and  fully 
b^eving  the  title  to  said  real  estate  to  be,  in 
truth  and  in  fact,  as  represented  by  said  ab- 
stract, agreed  to  loan  to  said  Lowe  $3,500  on 
said  real  estate.  That  on  the  21st  day  of 
January,  1880,  the  said  Lowe  executed  what 
purported  to  be  a  first  mortgage  upon  said 
real  estate  to  secure  the  said  $3,500.  That 
on  the  7th  day  of  February,  1889,  the  plain- 
tiff received  from  said  Lowe  what  purported 
to  be  a  receipt  from  the  registn*  of  deeds  of 
Phillips  county,  Kansas,  showing  that  there 
had  been  filed  for  record  in  said  office  a  mort- 
gage for  $3,500  on  said  real  estate,  executed 
by  said  Lowe  and  wife,  and  In  favor  of  the 
plaintiff.  That  on  the  8th  day  of  February, 
1889,  the  plaintiff,  relying  upon  the  showing^ 
as  made  by  said  fraudulmt  abstract  and 
register's  receipt,  as  above  stated,  advanced 
the  sum  of  $934.13  as  a  part  of  said  $3,600 
loan,  for  the  purpose  of  paying  off  and  dis- 
charging the  four  mortgages,  as  alleged  in 
plaintiff's  petition;  said  sum  being  sent  by 
the  plaintiff  directly  to  the  owners  of  said 
mortgages  in  New  York  city,  said  mortgages 
being  thus  fully  paid  off,  discharged,  and 
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satlsOed.  That  said  register's  receipt  was  a 
forgery.  That  the  defendant  Elizabeth  M.' 
Lowe  did  not  sign  the  said  $3,000  mm^gage 
or  notes;  her  name,  and  that  of  the  aotary 
to  the  same,  being  a  forgery.  That  the  title 
to  said  real  estate  waa  not  as  represented  by 
said  fraudulent  abstract  Tliat  there  were, 
in  fact,  a  number  of  mortgages  upon  various 
parts  of  said  real  estate,  aside  frwn,  and  In 
addition  to,  the  four  mortgages  paid  off  by 
the  plaintiff.  That  the  Kansas  Trust  and 
Banidng  Company,  the  Mortgage  Trost  Oom- 
paioy  of  PoinsylTanla,  and  the  Nebraska  and 
Kansas  Farm  Loan  Coi,  held  mortgages  on 
said  S.  m  and  S.  W.  ^  of  Sec.  33-5-18,  aa 
alleged  in  their  pleadings,  but  that  the  four 
mortgages  paid  off  by  the  plaintiff  were  prior 
and  saperimr  to  the  mortgages  of  any  of  the 
defendants,  or  any  other  parties.  That  the 
mortgages  ot  the  Kansas  Trust  and  Banking 
Ca  and  Mortgage  Trust  Ccoapany  of  Penn- 
sylvania were  prl<H:  to  the  mortgages  of  the 
Nebraska  and  Kansas  ¥nrm  Loan  Co.  Ttat 
the  mortgages  from  Lowe  to  the  plaintiff 
were  junior  and  inferior  to  the  mortgages 
of  the  defendants  That  in  said  fraudulent 
abstract  there  appeared  a  deed  purporting  to 
couT^  the  said  S.  E.  ^  of  Sec.  33-5-18,  from 
the  defendant  Joslah  Mitchell  to  the  defend- 
ant Jolui  W.  Lowe.  That  said  pretended 
deed  was  a  iotgtsj,  and  that  the  title  to  said 
S.  E.  ^  of  Sec.  33-6-18  rested  in  tlie  said 
Joslah  Mltch^  subdect  to  the  m<^gages  paid 
off  by  plaintiff  and  the  mortgages  of  de- 
fendants, above  stated.  That  the  mortgages 
of  defendants  were  aU  properly  recorded,  and 
had  been  prof>erly  of  record  from  the  times 
mentioned  In  the  pleadings,  and  were  and 
are  in  full  totce  and  effect  at  the  time  the 
plaintiff  advanced  said  $934.13,  but  that  the 
plaintiff  at  ttiat  time  bad  no  actual  notice  of 
the  existence  of  any  of  said  mortgages,  and 
no  no^e  or  knowledge  of  the  forgery  and 
fraud  above  stated.  That  no  part  of  said 
$93413  has  evar  beok  repaid  to  plaintiff  by 
said  Lowe  or  any  one.  That  the  defendant 
John  W.  Lowe,  for  several  years  prior  to  the 
8th  day  of  February,  1889,  liad  been  engaged 
in  business  at  Fhilllpsburg,  Kansas,  as  a  loan 
agent,  and  as  such  had  negotiated  from  the 
defendants  the  Kansas  Trust  and  Banking 
Ca  and  the  Nebraska  and  Kansas  Farm  Loan 
Co.  the  mortgages,  as  alleged  in  their  plead- 
ings, by  means  of  false  and  fraudulent  ab- 
stracts of  title,  which  said  false  abstracts  did 
not  show  any  ot  the  four  mwtgages  which 
tlie  plaintiff  afto'wards  paid  off,  although 
said  four  mortgages  were  at  that  time  valid 
and  existing  liens  upon  said  premises,  as 
shown  by  the  records  of  said  county.  Said 
abstracts  so  furnished  to  defendaitts  were 
relied  upon  by  said  defendants  as  genuine, 
and  showed  title  to  said  land  In  mortgagors 
free  from  Incumbrance.  That,  when  the 
said  Lowe  negotiated  the  loan  from  the 
Kansas  Trust  and  Banking  Go.  for  the  said 
Josiah  Mltchdl,  the  said  Mltch^  authwlsed 


Lowe  to  receive  from  the  loan  oompany  fbe 
full  amount  of  said  loan,  which  amount  wu 
actually  remitted  by  the  Kansas  Trust  and 
Banking  Co.;  and,  by  the  authority  and  di- 
rection of  the  said  Mitchell,  the  said  Low» 
retained  In  his  possesslMi  a  sufficient  amount 
of  said  money  to  fully  pay  off  the  two  mort- 
gages on  said  S.  B.  ^  33-5-18,  vvUch  ii» 
plaintiff  afterwards  paid  oS,  and  the  said 
Mitchell  directed  and  authorized  the  said 
Lowe  to  pay  off  said  mortgages,  bat  the  said 
Lowe  failed  to  do  so.  That  said  money-  wu 
thus  left  with  Lowe  in  February,  1887,  and 
that  the  said  Mitchell  never  examined  tlie 
records,  or  Inquired  of  Lowe  <Hr  any  one.  as 
to  whether  said  mortg^ages  had  been  paid  off 
by  Lowe  or  not,  until  in  May,  1889.  Itai 
the  said  Joiba  W.  Lowe,  for  some  time  prlnr 
to  January  1, 1889,  had  been  engaged  in  thp 
loan  business  in  company  with  one  A.  P. 
McElroy  under  the  firm  name  of  McEIroy  k 
Low&  Tliat  said  firm  had  be«i  negotiatto? 
loans  for  different  parties  with  a  munlier  of 
loan  c<»iipanies,  the  plaidtiff  amongr  othen. 
That  the  plaintiff,  in  its  correspondence  !o 
relation  to  the  loan  being  made;  to  defendant 
Lowe,  directed  all  of  its  letters  to  the  said 
A.  P.  McElroy  at  FUIlIpsburg,  Kansas.  That 
said  A.  P.  McElrc^  was  not  ]n  PhUIipsburg 
at  that  time,  having  removed  to  Osborne, 
Missouri,  in  the  fall  of  1888.  The  said  Mc- 
Elroy never  received  any  of  said  Iett«Tt  Ite 
plaintiff  did  not  iinow  at  that  time  that  Mc- 
Elroy was  not  In  PhlUipsburg,  but  beUevfd 
that  said  McElroy  and  Lowe  ware  both  pres- 
ent In  Phillipsburg,  and  were  partners  in  Uie 
law  and  loan  business.  The  defendant  Lowe, 
in  applying  for  said  loan,  executed  an  taHtm- 
ment,  and  sent  to  plaintiff,  appoistliig  the 
said  McElroy  ills  attorney  in  fact  to  negoti- 
ate tor  blm  said  loan.  That  the  mortgages 
from  Lowe  to  the  plaintiff  wo-e  on  the  6th 
day  of  April,  1889,  by  said  Lowe  deposited  in 
the  office  of  the  register  of  deeds  of  said 
county  for  record,  and  said  mortgages  were 
then  duly  recorded.  That  said  $3,500  mort- 
gage was  not  filed  In  said  register  of  deed's 
office  on  the  6th  day  of  February,  1889.  as 
represented  by  the  fraudulent  register's  re- 
ceipt above  mentioned.  That  the  pijiji^tiff 
received  the  real  estate  bond,  eonpona,  and 
notes  set  out  in  Its  petition  on  the  7tfa  day 
of  February,  1889,  but  the  mortgages  from 
Liowe  to  plaintiff  were  not  actuaUy  received 
by  the  plolnUff  until  the  11th  day  of  April. 
1889,  at  which  time  they  were  delivered  to 
plaintiff  by  the  register  of  deeds  of  said  coun- 
ty, after  they  had  been  recorded,  as  aboTe 
stated.  That  the  plaintiff  sent  its  agent  J- 
F.  Oobum,  to  Phillipsburg,  Kansas,  on  the 
10th  day  ot  April,  1889.  That  the  defendant 
Lowe  left  Phillipsburg,  Kansas,  on  the  night 
of  the  11th  day  of  April,  1889.  That  the 
mortgages  held  by  defendant  the  MelMriska 
and  Kansas  Farm  Loan  Co.  on  the  S.  W.  ^ 
of  S3-5-18,  purporting  to  have  berai  executed 
by  defendant  Joslab  Mitchell,  were  focseries. 


Digitized  by  VjOOQ  IC 


Kan.) 


EQUITABLE  MOHTG.  CO.  0.  LOWE. 


8S> 


That  the  sold  Mitchell  had  been  in  poases- 
.sion  of  said  S.  B.  ^  33-5-18,  for  more  than 
two  years  prior  to  January  Ist,  1889,  and 
up  to  and  Including  >the  time  ot  trial.  That 
the  mortgages  and  notes  set  out  in  the  cross 
petitions  of  the  Kansas  Trust  and  Banking 
Go.  and  the  Mortgage  Trust  Ciompany  of 
Pennsylvania  were  g^iuine  and  valid  instro- 
nienta." 

The  trial  court  found  the  Issues  generally 
against  the  Equitable  Mortgage  Company,  and 
further  found  that  the  company  was  not  en- 
titled to  subrogation,  as  prayed  for  In  Its 
petition.  The  con^jany  filed  its  motion  for  a 
new  trial,  which  was  overmled.  It  excepted, 
and  brings  the  case  h«&. 

Frank  McKay  and  Bosslngtoo,  Smith  8t 
Dallas,  for  plaintiff  in  error.  H.  M.  &  W. 
A.  Jackscm,  for  defendants  in  oror. 

HORTON,  a  J.,  (after  stating  the  facta.) 
If  the  S.  W.  ^  and  the  a  B.  14  of  secUon  33, 
township  5,  range  18,  were  the  only  real  es- 
tate mortgaged  by  John  W.  Lowe  to  the 
E<qnitable  Mortgage  Company,  we  would 
promptly  disitose  of  the  case  in  favor  of  the 
mortgage  company,  upon  the  equitable  doc- 
trine announced  In  Everston  v.  Bank,  33 
Kan.  352,  6  Pac.  605.  But  800  acres  of  land 
In  Phillips  county  were  included  in  the  mort- 
gage recited  in  the  petition.  Tills  mortgage, 
according  to  the  iwtltlon,  was  executed  on  the 
2l8t  of  January,  1889,  and  filed  for  record  on 
the  6th  of  April,  1889.  It  was  to  secure  $3,- 
500,  but  the  only  money  paid  thereon  was 
$931.13.  It  appears  frtun  the  evidence  that 
the  mortgage  company  received  the  mortgage 
on  the  11th  day  of  April,  1889.  This  action 
was  commenced  on  the  3d  day  of  May,  1889. 
The  petition  alleges,  and  the  evidence  shows, 
that  Lowe,  the  maker  of  the  mortgage,  had 
no  title  to  the  S.  E.  %  of  secUon  33,  town- 
ship 5,  range  18,  but  there  are  no  allegations 
In  the  petition  showing  that  he  had  no  title 
to  all  the  other  land  described  in  the  mort- 
gage. There  are  allegations  in  the  petition 
that  Charles  H.  Smith,  PhUllp  Yountz,  and 
the  American  Investment  C<)mpany  had  mort- 
iniges  at  one  time  upon  a  part  of  the  800 
ncrcs  of  land  other  than  the  S.  W.  %  and  the 
S.  E.  U,  of  section  33,  but  there  are  no  allega- 
tions In  the  petition  that  these  mortgage  liens 
actually  existed  at  the  commencement  of  this 
action,  or  that  they  were  of  the  full  value  of  all 
the  land,  or  that  the  other  land  not  Incumbered 
by  mortgages  was  worthless  as  a  security  for 
the  debt  For  all  that  appears  In  the  petition 
or  evidence,  the  4S0  acres  of  land  alone,  not 
embraced  In  the  mortgages  paid  off,  may  have 
been  sufficient  to  satisiy  the  1934.13  ad- 
vanced upon  the  mortgage  of  John  W.  Lowe 
to  pay  off  the  four  mortgages  upon  the  8.  W. 
14  and  the  S.  E.  l^  of  section  S3.  This,  there- 
fore, is  somewhat  like  a  case  in  which  a  mort- 
gagee has  a  lien  on  two  properties  or  funds, 
and  other  mortgagees  have  junior  liens  on  a 


part  of  the  same  properties  or  fnnda.  In 
*such  cases,  equity  demands  that  the  mort- 
gagee who  is  secured  by  two  properties  or 
funds  shall  resort  first  to  that  property  or 
fund  which  is  not  bound  to  the  other  mort- 
gagees or  creditors,  In  order  that  the  others 
may  receive  the  benefit  of  their  security,  so 
far  as  may  be  practicable.  Sheld.  Subr.  f  63; 
York,  etc.,  Perry  Co.  v.  Associates  of  Jersey 
Co.,  1  Hopk.  Ch.  460;  Bvertson  v.  Booth.  19 
Johns.  486;  and  Hayes  v.  Ward,  4  Johns.  Ch. 
123.  It  was  In  the  power  of  the  Equitable 
Mortgage  Company  In  this  very  action  to 
pursue  and  exhaust  its  remedy  against  the 
480  acres  of  land  included  In  the  mortgage, 
before  being  subrogated  to  the  four  mort- 
gages paid  off  by  It  upon  the  S.  W.  ^  and  the 
S.  E.  V4  of  section  33,  upon  which  the  Kansas 
Trust  &  Banking  Company  and  the  Mort- 
gage Trust  Company  of  Pennsylvania  also 
have  mortgages.  The  right  of  subrogation  or 
of  equitable  assignment  Is  not  founded  upon 
contract,  but  upon  the  facts  and  circum- 
stances of  the  particular  case,  and  upon  prin- 
ciples of  natural  Justice.  Everston  v.  Bank, 
supra;  Crippen  v.  Chappel,  36  Kan.  499,  11 
Pac  453;  Xaple  v.  Stephens,  36  Kan.  680,  14 
Pac.  222.  The  EquItaUe  Mortgage  Company 
should  have  proceeded  first  against  the  480 
acres;  and  it  Is  not  equitable  or  Just  that  It  . 
exhaust,  in  the  first  instance,  the  S.  W.  %  and 
the  S.  E.  ^  of  section  33,  so  as  to  exclude  the 
mortgagees  or  creditors  having  Jimlor  liens 
upon  that  property  or  fund  only.  The  Equi- 
table Mortgage  Company  showed  in  its  peti- 
tion that  the  defendant  John  W.  Lowe  had 
failed  and  neglected  to  pay  the  taxes  for  the 
year  1888  upon  the  lands  embraced  In  his 
mortgage,  and  that  the  mortgage  and  debts  se- 
cured thereby,  on  account  of  such  default, 
were  due  and  payable  at  the  time  this  action 
was  commenced.  If,  tha:ef<N:e,  the  mortgage 
company  bad  proceeded  against  all  of  the 
land  mortgaged,  all  of  the  mortgages  coul^ 
have  been  foreclosed,  and  the  liens  of  all  the 
mortgagees  adjusted,  according  to  equitable 
principles;  but  it  Is  contrary  to  equity  and 
natural  Justice,  without  a  further  showing,  to 
permit  the  Equitable  Mortgage  Company  to 
exhaust  all  of  the  property  or  fund  upon 
which  there  are  junior  liens,  when  its  mort- 
gage embraces  other  properly  which  may  be 
sufficient  to  satis^  Its  debt 

Upon  the  trial  it  was  shown  that  Mrs.  B. 
M.  Lowe  did  not  sign  the  mortgage,  and  that 
the  notarial  certificate  to  the  acknowledg- 
ment was  a  forgery;  but  this  would  not  re- 
lease John  W.  Lowe^  or  render  the  mort- 
gage null  and  void  as  to  him.  If  John  W. 
Lowe  and  the  other  parties  having  Interests 
in  the  480  acres  of  land  referred  to,  who 
were  parties  in  the  court  below,  but  have  not 
been  made  parties  In  this  cowt,  were  proper- 
ly In  this  court,  we  might,  perliaps,  reverse 
the  case,  and  send  It  back  for  a  full  fore- 
closure upon  the  whole  800  acres  of  land,  and 
have  the  proceeds  properly  distributed;  but 
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we  cannot  render  any  Judgment  that  will 
necessarily  affect  defendants  who  are  not 
tlie  parties  In  this  court  by  summons  In  er- 
ror, or  otherwise.  McPherson  v.  Storch,  49 
Kan.  313,  30  Pac.  480.  Upon  the  petition, 
the  other  pleadings,  and  the  evidence  Intro- 
duced upon  the  trial,  the  Judgment  of  the 
district  court  must  be  affirmed. 

ALLEN,  J.,  concurring. 

JOHNSTON,  J.,  (dissenting.)  The  money 
advanced  by  the  Kqultable  Mortgage  Com- 
pany upon  the  forged  and  fraudulent  mort- 
gage was  loaned  for  the  purpose  of  dischar- 
ging a  prior  valid  Incumbrance,  and  had  ac- 
tually been  so  applied.  When  these  facts 
had  been  established,  they  made  a  prima 
facie  case  entitling  the  Equitable  Company 
to  be  subrogated  to  the  rights  of  the  prior 
incumbrancer  whose  debt  had  been  thus  sat- 
isfied, there  being  no  intervening  rights  or  In- 
cumbrances. Everston  v.  Eanlc,  33  Kan.  359, 
6  Pac.  e05;  Sheld.  Subr.  !  8;  Har.  Subr.  { 
825.  By  advancing  the  money  and  pajdng 
the  prior  incumbrance,  the  plaintiff  succeed- 
ed to  the  rights  of  the  prior  mortgagee,  and 
this  substitution  in  no  manner  disturbed  or 
depreciated  the  liens  of  the  subsequent  mort- 
.gagces.  Their  securities  were  Just  as  good 
after  the  payment  and  substitution  as  they 
would  have  been  had  no  payment  been  made 
by  the  Equitable  Mortgage  Company.  It  is 
highly  equitable  that  subrogation  should  be 
made,  and  It  appears  that  it  can  be  made 
n-ithout  lessening  the  rights  or  doing  any  in- 
justice to  the  defendants.  The  only  mate' 
rial  objection  or  defense  against  the  subro- 
gation of  the  plaintiff  is  the  claim  that  there 
are  two  funds  to  which  plaintiff  may  resort, 
on  one  of  which  the  Junior  mortgagees  have 
no  lien,  and  that  for  their  protection  the 
plaintiff  should  exhaust  the  property  covered 
by  the  fraudulent  mortgage  given  to  it,  be- 
fore resorting  to  the  lien  which  it  haa  suc- 
ceeded to  by  payment  This  doctrine  of  two 
funds  recognizes  that  the  party  who  has  dis- 
charged a  prior  incumbrance  is  entitled  to 
subrogation,  and  it  only  provides  a  niFe  for 
marshaling  securities  and  adjusting  priorities 
in  the  interest  of  Justice  and  equity.  The 
doctrine,  however,  is  never  applied  so  that 
it  will  work  injustice  to  a  senior  creditor. 
He  cannot  be  compelled  to  resort  to  doubt- 
ful securities,  or  to  funds  upon  which  he  can 
realize  only  by  litigation.  "To  confine  the 
senior  creditor  to  one  of  two  funds,  it  must 
be  shown  that  It  is  sufficient  to  satisfy  his 
debt"  Har.  Subr.  {{  496,  497;  Sheld.  Subr. 
i  63.  Tills  fact  must  be  shown  by  the  de- 
fend.int  When  the  plaintiff  had  proved  the 
payment  of  the  prior  incumbrance,  and  its 


right  to  talce  the  place  of  ttie  prior  incum- 
brancer, it  had  established  the  right  of  sab- 
rogation;  and  it  devolved  upon  the  defend- 
ants to  show  that  the  fund  or  property  cov- 
ered by  the  fraudulent  mortgage  was  availa- 
ble, and  sufficient  without  resorting  to  tlie 
other  property.  B^m  what  appears  in  the 
record,  the  mortgage  made  by  Lowe  to  the 
plaintiff  was  false,  fraudulent,  and  forged, 
and  some  of  the  land  which  it  pnrpcMted  ta 
cover  he  did  not  own.  The  loan  was  obtain- 
ed upon  a  false  and  forged  abstract  of  title. 
The  mortgage  was  false  and  fraudulent  to 
which  the  wife's  signature  had  been  forged. 
The  receipt  of  the  register  of  deeds,  showing 
that  the  mortgage  had  been  filed  for  record, 
was  also  a  forgery.  If  there  are  any  lands 
Included  In  the  mortgage  which  were  owned 
by  Lowe,  his  wife  has  an  interest  in  them 
which  is  not  conveyed  by  the  mortgage.  The 
loan  having  t>e«i  obtained  by  the  grossest 
fraud,  on  a  false  and  forged  instrument  the 
plaintiff  was  at  liberty  to  treat  it  as  beinx 
without  force  or  effect,  so  tar  aa  tbe  mort- 
gagors were  ccmcerned.  If  Lowe  has  any  In- 
terest in  the  mortgaged  lands  against  whidi 
the  phiintlff  might  enforce  its  claim,  it  Is  of 
the  most  dubious  and  doubtful  character, 
and  probably  furnishes  little,  if  any,  security 
for  the  payment  of  the  money  innocently  ad- 
vanced, and  used  In  the  discharge  of  a  valid 
debt  and  incumbrance.  If  the  Judgment  of 
the  district  court  Is  sustained,  the  plaintiff  is 
entirely  cut  off  from  any  benefit  of  its  sub- 
stituted lien,  although  the  interest  of  Lowe 
in  the  lands  covered  by  the  fraudulent  mort- 
gage may  be  wholly  valueless.  The  antbori- 
ties  cited  in  the  prevailing  opinion  do  not  go 
to  the  extent  of  defeating  the  senior  mort- 
gagee, but  recognizing  his  superior  right, 
merely  suspended  the  proceedings  which  he 
had  instituted  until  the  fund  or  mortgage 
which  was  not  bound  to  the  other  creditors 
should  be  pursued  and  exhausted.  The  Judg- 
ments entered  In  those  cases  decreed  that  if, 
after  exhausting  the  funds  in  which  tlie  oth- 
ers had  no  interest,  any  debt  or  balance  re- 
mained due  to  the  plaintiff,  the  original  suit 
should  then  proceed  in  the  usual  course  to  en- 
force the  payment  of  such  debt  or  balance, 
and  the  Junior  creditor  could  then  talce  what 
remained.  York,  etc..  Ferry  Co.  v.  Asso- 
ciates of  Jersey  Co.,  1  Hopk.  Ch..460;  Elayes 
▼.  W^ard,  4  Johns.  Ch.  123;  Evertaon  v. 
Booth,  19  Johns.  486.  This  was  certainly  aa 
far  as  the  district  court  should  have  gone  in 
this  case,  instead  of  cutting  off  Ote  plaintiff 
from  any  rights  under  his  sulMtltuted  lien. 
I  tlilnk  the  facts  shown  in  the  record  entitle 
the  plaintiff  to  subrogation,  and  that  the 
Judgment  of  the  district  court  should  be  re- 
versed. 
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SINGLETON  ▼.  EURKKA  COUNTY. 
(Suimme  Court  of  Nevada.     Feb.  26,  1894.) 

Constitutional  Law— Special  Lboislation — 
What  Coxstitdtbs. 
St  1893,  p.  SO,  anthorizincr  the  sheriff  of 
a  ccrt.im  conntr  to  appoint  a  night  watchman 
at  a  definite  salary,  to  be  paid  by  the  county, 
violates  Const,  art.  4,  §  25,  providing  that  the 
legislature  shall  establish  a  uniform  system  of 
county  government  throughout  the  state. 

Appeal  from  district  court,  Eureka  coun- 
ty; A.  L.  Fitzgerald,  Judge. 

Action  by  James  B.  Singleton  against  the 
county  of  Eureka  to  recover  his  salary  as 
night  watchman.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

reter  Breen,  DIst.  Atty.,  and  Thomas 
Wren,  for  appellant  Henry  Rives,  for  re- 
spondent 

MURPHT,  G.  J.  The  only  question  ar- 
gued before,  this  court,  and  the  one  relied 
upon  by  the  appellant  in  the  district  court, 
to  defeat  the  right  of  the  respondent  to  re- 
cover the  money  alleged  to  be  due  him,  is 
that  the  act  of  the  legislature  under  which 
the  respondent  received  the  appointment  and 
performed  the  services  is  unconstitutional. 
The  act  thus  challenged  reads  as  follows: 
"The  sheriff  of  Eureka  county  is  hereby  au- 
thorized and  empowered  to  appoint  one  night 
watchman  at  a  salary  of  $75  per  month, 
said  salary  to  be  allowed  and  paid  in  the 
same  manner  as  the  salaries  of  other  county 
officers  and  employes  are  allowed  and  paid." 
St.  1893,  p.  80.  The  contention  is  that  this 
act  falls  within  the  prohibition  mentioned 
In  section  20  of  article  4,  and  Is  not  a  com- 
pliance with  section  25  of  the  same  article 
of  the  constitution.  By  the  tenth  paragraph 
of  section  20  the  legislature  Is  prohibited 
from  passing  local  or  special  laws  "regulat- 
ing county  and  township  business;"  and  by 
section  25  "the  legislature  shall  establish  a 
system  of  county  anu  township  government, 
which  shall  be  uniform  throughout  the 
state."  Section  21  of  the  same  article  reads: 
"In  all  cases  enumerated  In  the  preceding 
soctlon,  and  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws 
8hall  be  general  and  of  uniform  operation 
throughout  the  state."  During  the  session 
of  the -legislature  of  1865  an  act  was  passed 
by  that  body,  and  approved  by  the  governor, 
section  9  of  which  authwlzed  and  empower- 
ed the  sheriff  of  any  county  to  appoint  police- 
men, not  exceeding  two  in  number,  in  any  im- 
incorporated  city,  town,  or  village.  Their 
compensation  was  not  to  exceed  $100  per 
month.  The  policemen  should  serve  within 
the  limits  of  such  unincorporated  city,  town, 
and  TlUage,  and,  in  case  of  the  appointment 
of  more  than  one  policeman,  one  should 
serre  in  the  daytime  and  the  other  at  night 
Section  10  of  the  act  provides  that  It  shall 
not  be  put  In  force,  or  hare  effect,  until  a 
pptltloB  should  be  presented  to  the  board  of 
v.S.'ip.no.S— rS 


county  commissioners,  signed  by  a  majority 
of  the  resident  electors  of  the  city,  town,  or 
village,  and  requesting  the  appointment  of 
such  policemen,  and  the  levying  of  a  tax  of 
one-fourth  of  1  per  cent,  as  provided  foi^  by 
the  act  Section  11  provides  that  upon  the 
presentation  of  such  a  petition  It  shall  be 
the  dnty  of  the  board  of  county  commission- 
ers to  levy  the  tax,  and  notify  the  sheriff,  In 
writing  or  otherwise,  to  make  the  appoint- 
ment of  one  or  more  policemen,  as  provided 
for  by  the  act  In  the  foregoing  act  we  have 
a  general  law,  which  has  been  on  our  stat- 
utes for  29  years.  It  is  uniform  In  Its  oper- 
ation, and  the  constitutional  provisions  were 
complied  with  when  the  legislature  had  de- 
vised one  system  or  plan  for  the  govern- 
ment of  unincorporated  cities,  towns,  and 
villages.  By  it  certain  general  powers  of 
local  government  and  police  regulations  were 
ddegated  to  the  resident  electors  of  unin- 
corporated cities,  towns,  and  villages,  upon 
presentation  of  a  petition  to  their  board  of 
county  commissioners,  who  were  elected  of- 
ficers, and  had  control  of  the  Internal  affairs, 
of  the  county,  and  the  power  to  levy  taxe.s, 
and  whose  duty  It  was  to  carry  into  effect 
the  wishes  of  the  resident  electors.  If  the 
act  of  1893,  In  authorizing  and  empowering 
the  sheriff  of  Elureka  co^ty  to  appoint. one 
watchman,  created  a  county  office,  then  the 
act  clearly  comes  within  the  constitutional 
interdiction,  because  it  is  not  uniform  In  Its 
operation.  By  Its  terms  It  Is  confined  to, 
and  was  Intended  for,  Eureka  county,  and 
never  was  intended  to  apply  to  any  other 
county  in  the  state,  and  is  interdicted  by 
section  25  of  article  4  of  the  constitution. 
"No  words  ccitild  have  been  used  by  the  leg- 
islature that  could  limit  the  operation  of  the 
act  to  the  county  of  Eureka  more  absolutely 
and  definitely  than  those  employed  in  the 
act  of  1803."  State  v.  Boyd,  19  Nev.  43,  6 
Pac.  733;  WilUams  v.  Bldleman,  7  Nev.  68; 
State  V.  Dousman,  28  Wis.  642;  Nevll  v.  Clif- 
ford, 63  Wis.  446,  24  N.  W.  65;  State  v.  Su- 
pervisors, 25  Wis.  846;  Frye  v.  Partridge,  82 
111.  273;  Montgomery  v.  Com.,  91  Pa.  St  132; 
State  V.  Rlordan,  24  Wis.  486;  Hallock  v. 
HoUingshead,  49  N.  J.  Law,  64,  6  Atl.  433; 
Freeholders  v.  Buck.  49  N.  J.  Law,  228,  7 
Atl.  860;  State  v.  Mitchell.  31  Ohio  St  607; 
State  V.  Hermann,  75  Mo.  346;  McCarthy  v. 
Com.,  110  Pa.  St  246,  2  Atl.  423.  A  watch- 
man Is  an  o£3cer  in  cities  or  towns,  whose 
duty  It  is  to  watch  during  the  night  and 
take  care  of  the  property  of  the  Inhabitants. 
Blade,  Law  Diet;  Bouv.  Law  Diet  Webster's 
definition  of  the  word  "watchman"  Is,  "one 
who  guards  the  streets  of  a  city  or  building 
by  night"  The  plaintiff,  in  testifying,  said: 
"I  have  been  night  watchman  by  appoint- 
ment of  the  sheriff  of  Eureka  county  since 
the  2d  day  of  last  January.  Ever  since  that 
date  I  have  acted  continuously  and  exclu- 
sively as  night  watchman  In  the  tovm  of 
Eureka.  I  never  actod  as  night  watchman 
outside  the  town  of  Eureka  during  said  time^^ 
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It  is  my  duty,  aa  nigbt  watchman,  to  walk 
the  streets  of  Eureka  from  about  dark  until 
daylight,  to  guard  atrainst  fire,  rtnK  the  cur- 
few bell,  and  perform  all  of  the  duties  in' 
cident  to  and  usiiallr  performed  by  a  nifiht 
watchman  of  a  village."  This  is  a  sufficient 
statement  of  the  evidence  to  show  what  the 
duties  of  the  plaintiff  were,  and  what  they 
vvpre  intended  to  he. 

The  counsel  for  respondent  contends  that 
the  position  of  watchman  is  not  an  officer, 
but  on  employe  of  the  county,  and  he  cites 
the  case  of  Trainor  r.  Board,  (Mich.)  50  N. 
W.  809.  We  do  not  think  that  case  supports 
his  position.  All  that  is  held  In  that  case 
and  the  cases  referred  to  In  the  opinion  of 
the  court  is,  officers  receiving  their  appi^t- 
ments  from  county  boards,  or  a  dty  council, 
and  removable  at  the  will  and  pleasure  of 
such  boards  and  council,  are  not  the  holders 
of  such  offices  as  the  courts  would  concern 
themselves  about  in  quo  warranto  proceed- 
ings. Take  the  case  of  the  Attorney  Gen- 
oral  T.  Cain,  84  Mich.  223,  47  N.  W.  484, 
which  was  an  information  In  the  nature  of 
a  quo  warranto  to  test  the  right  of  certain 
parties  to  act  as  policemen  of  the  city  of 
Adrian.  The  court  said:  "It  would  seem 
that  the  number  of  p<dlcemen,  their  term  of 
t^ce,  and  their  removal  from  office,  is  en- 
tirely within  the  will  of  the  common  council 
of  the  city.  They  may  be  appointed  for  one 
day,  or  for  (me  year,  and  may  be  removed 
at  any  time,  without  cause  shown,  fr«Mn  tbdr 
IKWition  by  the  common  council.  These  per- 
sons—i)oUcemen  and  night  watchmen— are  not 
mentioned  in  the  city  charter  as  dty  offlcws, 
and  there  is  nothing  in  any  of  its  provisions 
warranting  the  claim  that  they  are  to  be 
considered  as  such  officers.  •  •  •  We  do 
not  think  the  position  of  policemen,  under 
these  ch-cumstances,  is  such  an  office  as  au- 
thorizes the  attorney  general  to  ffie  an  in- 
formation by  quo  warranto  in  this  court  to 
test  the  title  to  the  position."  It  was  said 
in  People  v.  De  Mill,  15  Mich.  182,  that 
"there  are  grades  of  position  denominated 
'offices'  which  do  not  rise  to  the  dignity  of 
being  entitled  to  the  notice  of  the  attorney 
general  by  information."  We  do  not  under- 
stand that  any  of  the  decisions  referred  to 
deny  but  what  policemen  and  watchmen  In 
cities  and  towns  are  officers,  but  what  they 
do  hold  is,  their  right  to  hold  and  perform 
the  duties  of  such  offices  cannot  be  inquired 
into  by  quo  warranto,  because  such  offices 
are  not  usually  created  by  legislative  acts; 
and,  as  was  said  by  Judge  Cooley,  in  closing 
the  opinion  in  the  case  of  Throop  v.  Lang- 
don,  40  Mich.  68G:  "But  it  is  proper  to  say 
that  it  is  at  least  doubtful  whether  the  pro- 
ceeding by  information  Is  applicable  to  the 
case  of  an  office  not  created  by  the  state 
itself."  The  legislature  has.  In  the  case  un- 
der consideration,  tried  to  create  an  office; 
but  whether  the  respondent  be  an  officer  or 
an  employe  is  immaterial,  for  the  reason 
that  the  act  under  which  Ills  appointment 


was  made,  and  upon  which  li«rdie!r. 
recovery  of  the  money  alleged  t»  be  it- 
local  and  special,  beiof  eoniMd  to  I: 
county  alone,  and  falls  witUs  tlie ;- . 
tlon  of  the  constitution.    It  1«  sot  c- 
but  what  the  legislature  lias  the  po. 
increase,    diminish,    consolidate,  or  : 
certain  county  officers,  and  to  resnhk  . 
ty  and  township  business  b;  gKend:- 
If  the  act  increasing,  dindnlsliiii;,  >.■ 
dating,  or  abolishing  the  officers,  «  :',-. 
Ing  the  Internal  affairs,  be  of  a  ^r,. . 
ture,  although  it  may  not  be  appLu:-. 
all  the  counties  of  the  state  by  ms; 
the  fact  that  the  localities  and  otij<''- 
which  it  was  intended  to  act  an  disc- 
ed from  others  by  characteristia  er; . 
a  peculiar  relation  to  the  legislatlre  (.' 
and  showing  the  legislation  to  be  tjp ;° 
to  some  counties  or  localities  and  i  " 
priate  to  others,    the  counties  or  V-~ 
will  be  coneidned  as  a  dasa  b;  tier-' 
as  respects  such  legislatioii,  and  le;:^' 
affecting  such  a  class  in  general;  In: .' . 
act  Increasing,  diminishing,  conaiiiisu: 
abolishing  county  officers,  or  regoli-i-" 
Internal  affairs  of  a  county,  eidnJB  • 
Its  operatkm  counties  or  tocaBtla  i--  ' 
situated,  and  in  like  rdation  to  Uk  j-.- 
tlve  purpose,   then   the  dasslficata  -■ 
uniform,   and  is   faulty  as  being  inc-  ' 
spedaL     The  act  under  considentii: 
within  the  rule  of  the  latter  dass. :: 
an  attempted  regulation  of  the  ia:"':- 
fairs  of  EXireka  county,  and  all  o«tff  "■ 
ties  simihirly  situated  are  exdndedfr: 
IHrivileges     thereof;    and     the    resp^'- 
clalmlng   his   appointment  of  ti^'  '■ 
man  under  the  provisions  of  an  rx'-' 
tional  act,  cannot  recover  to  this  so" 
is  ordered  that  the  Judgment  of  the  i>' 
court  be  reversed,  and  the  cause  ress:: . 

BELKNAP,  J.,  concurs. 

BIGELOW,  J.,  (concnrrtng.1    EJP^' 
has  proven  that  for  many  reason 
many  ways  local  and  special  leg*'- ' ' 
harmful  to  the  public  interests,  l>i'- 
are  elected  to  enact  laws,  not  tot «'' 
Ity  alone,  but  for  the  whole  state,  - 
hope  that  in  the  multitude  of  conM^' 
may  be   wisdom;  but  where  sndi  ••• 
tlon  is   permitted   a  bill  affecti«  !f 
locality  is  almost  invariably  reftn^i 
local  members,  and.  If  satlsflctoiJ  * ' 
is  passed  without  scrutiny  ffoia  *" 
representatives,  and  wlthont  anj  '<•■■  • 
responsibility  upon   their  part.  ^ 
bllity  of  it  leads  to  Impropff  «o'^_ 
among  the  members,  and  often  to  crv 
even  vicious,  legislation,  that  wodi : 
permitted  were  It  to  affect  the  »t> 
Among  a  number  of  provisions  in  -' 
stltution  directed  against  this  erO  is  - 
requiring  the  legislature  to  estahE^J 
tem   of  county   and   township  P''^' 
which  shall  be  uniform  throtxhoai  ^'- 
igitized  by  V 
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To  a  certain  extent  tbe  system  ta  be  adopt- 
ed was  left  to  the  discretion  of  the  legisla- 
tive body,  but  the  requirement  Is  absolute 
that,  whateyer  the  system  may  be,  It  mnst 
be  uniform;  Indicating  that  this  uniformity 
was  a  more  important  consideration  with 
the  constitution  makers  than  the  plan  to  l>e 
adopted.  These  limitations  upon  the  pow- 
er of  the  legislature  should  be  executed  by 
the  courts  in  the  same  spirit  in  which  they 
were  adopted,  and  so  as  to  prevent  legisla- 
tion sought  to  be  gnarded  against.  A  sys- 
tem- of  government  consists  of  the  powers, 
duties,  and  obligations  placed  upon  the  polit- 
ical organization,  and  the  scheme  of  officers 
cliarged  with  th^  administration.  If  the 
system  is  to  be  uniform,  It  is  necessary  that 
these  powers,  duties,  and  obligations  shall 
be  the  same  in  each  county;  tliat  the  same 
officers  sliall  be  provided,  and  the  respon- 
sibilities of  government  be  divided  among 
them  in  the  same  manner;  otherwise  the 
system  Is  not  uniform,  for,  as  here  used,  the 
word  means  that  the  county  governments 
to  be  established  are  In  all  essential  particu- 
lars to  be  ahke.  State  v.  Boyd,  19  Ner.  43, 
5  Pac.  736,  is  an  authority  squarely  in  point, 
and  that  fully  sustains  this  construction  of 
the  constitution,  and  that  case  is  in  turn  sup- 
p<xted  by  a  number  of  well-considered  cases 
from  Wisconsin,  <State  v.  Rlordan,  24  Wis. 
4S4;  State  v.  Supervisors,  25  Wis.  830; 
State  T.  Donsman,  28  Wis.  641;  McRae  t. 
Sogan,  39  Wis.  629;  Rooney  y.  Milwaukee 
Co.,  40  Wis.  23;)  and  from  Florida,  (Lake  v. 
State,  18  FhL  501;  McConlhe  v.  State.  17  Fla. 
238;  State  ▼.  Stark,  18  Fla.  256;  Ex  parte 
AVells,  21  Fla.  280;)  and  from  California, 
(Welsh  ▼.  Bramlet,  98  Cal.  219,  33  Pac.  66,)— 
where,  under  varying  circumstances,  similar 
clauses  in  the  constitutions  of  those  states 
were  considered  and  construed. 

Let  us  now  examine  the  act  upon  which 
the  respondent  rests  his  right  to  recover  In 
tbe  action.  It  was  first  enacted  In  1889, 
(St  1889,  p.  80,)  and  is  entltied  "An  act  Ox- 
Ing  the  salaries  and  defining  the  duties  of 
certain  county  officers  of  Eureka  county, 
and  other  matters  relating  thereto."  Section 
1  fixes  the  salaries  of  the  officws  of  that 
county  as  they  then  existed.  Section  2  di- 
rects ttiat  no  other  compensation  shall  be 
paid  them  by  the  connty.  Section  S  forbids 
tbe  payment  by  the  county  deputies,  except 
in  one  Instance.  Section  4  reads  as  follows: 
"Th«i  board  of  county  commissioners  of  said 
connty  may  appoint  one  night  watchman  for 
tbe  town  of  Eureka,  provided  the  amount 
allowed  or  paid  therefor  in  any  one  year 
shall  not  exceed  the  sum  of  nine  hundred 
dollars."  In  1801  (St  1891,  p.  78)  this  section 
was  amended  so  as  to  read:  "The  board  of 
connty  commissioners  of  Bureka  county  may 
authorize  tbe  sheriff  to  appoint  one  night 
watchman  at  a  compensation  not  to  exceed 
$76  per  month."  In  1893  (St  1803,  p.  80) 
the  section  was  amended  to  its  present  form, 
and  now  reads:     "The  sheriff  of  Bureka 


county  is  hweby  authorized  and  empow«fred 
to  appoint  one  night  watchman  at  a  sal- 
ary of  f75  per  month,  said  salary  to  be  al- 
lowed and  paid  in  the  same  manner  as  the 
salaries  of  other  county  officers  and  em- 
ployees are  allowed  and  paid."  Here,  perhaps, 
is  a  fair  illustratlMi  of  the  effects  of  permit- 
ting local  and  special  legislation.  At  each 
session  of  the  three  last  legislatures  an  act 
has  been  passed  conconlng  a  small  matter 
of  purely  local  concern,  that  should  have 
been  left,  under  the  general  law,  mtirely  to 
the  people  intwested,  and  whereby  the  tax- 
payers of  other  parts  of  Ehireka  connty  have 
been  compelled  to  assist  In  maintaining  a 
watchman  for  the  town  of  Eurdia,  for  that 
has  been  the  practical  construction  put  upon 
the  act;  something  in  which  they  had  no 
interest,  and  from  whidt  they  derived  no 
ben^t,  for  the  fact  that  tbe  connty  owned 
property  In  the  town  no  more  called  upon 
It  to  furnish  a  town  watchman  than  It  did 
upon  the  owners  of  any  other  property  there- 
in. As  will  be  readily  noticed,  as  originally 
enacted,  section  4  provided  tor  the  appoint- 
ment by  the  commissioners  of  a  night  watch- 
mail  toe  the  town  of  Bureka,  who  was,  in- 
ferentlally,  to  be  paid  by  the  county,  not  to 
exceed  a  certain  sum.  The  amendment  ot 
1891  provided  that,  instead  of  appointing 
him  tliemselves,  the  commissioners  might 
anthorize  the  sheriff  to  do  so,  and  the  clause 
that  provided  that  he  should  be  appointed 
for  the  town  of  Bnrdu.  was  omitted.  The 
amendment  of  1893  authorizes  the  sheriff 
to  appoint  him  without  reference  to  the 
commissimiers,  and  provldeB  that  he  shall 
be  paid  tbe  sun  of  f76  per  montb,  in  the 
same  manner  as  tlie  salaries  of  otbor  county 
officers  and  employes  are  paid.  By  the 
amendments  the  watchman  Is  not  to  be  ap- 
pohited  for  any  particnlar  place,  and  it  was 
argued  by  the  respondent's  attorney  that  if 
his  services  were  more  needed  elsewhere 
than  at  the  town  of  Eureka,  he  could  trans- 
fer them  there.  As  the  law  now  stands, 
this  view  seems  CMrect,  for  apparently  ex 
Indnstrla  the  legislature  has  omitted  the 
provision  that  he  Is  to  be  appointed  for  that 
town,  which  Indicates  an  intention  to  re- 
peal it  and  he  is  furthermore  to  be  appoint- 
ed by  an  officer  whose  Jurisdiction  certainly 
extends  all  over  the  county.  Probably  it 
would  make  no  difference  ho'e  if  his  duties 
were  confined  to  the  town,  but,  as  the  mat- 
ter stands,  we  l>ave  in  Eureka-  county  a 
watchman  whose  duties  and  Jurisdiction  ex- 
tend all  over  the  county,  who  is  provided  for 
in  an  act  entitled  an  act  fixing  the  salaries 
of  the  county  officers  of  that  county,  who  is 
to  be  paid  by  the  county,  and  in  the  same 
manner  that  the  salaries  of  other  coimty  of- 
ficers and  employes  are  to  be  paid.  These 
premises  lead  surely  to  the  conclusion  that 
the  intention  was  that  he  should  become 
permanently  an  Integral  part  of  the  govern- 
ment of  that  county,  and  as  much  one  of  its 
officers  as  any  other  of&ea  In  It     Other 
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oountles  do  not  hare  sacb  an  officer,  and  It 
follows  that  this  brings  the  act  In  conflict 
with  the  constitutional  provision  requiring 
uniformity  In  the  county  governments.  Cer- 
tainly this  law  is  fully  within  the  mischief 
Intended  to  be  guarded  against  by  the  con- 
stitution, and  also,  as  it  seems  to  me,  clear- 
ly within  its  letter. 

2.  There  are  several  other  constitutional 
provisions  with  which  the  act  seems  to  con- 
flict, but  there  is  one  with  which  the  con- 
flict is  clear,  and  that  is  that  no  local  or  spe- 
cial law  shall  be  passed  regulating  county 
and  township  business.  That  the  law  is 
local  to  Eureka  county  cannot  be  denied,  and 
to  some  extent  it  certainly  regulates  the  busi- 
ness of  that  county.  "County  business"  may 
be  defined  as  covering  almost  everything 
that  concerns  the  administration  of  the  coun- 
ty government.  It  indndes  the  election  or 
appointment  of  its  offlcMS  and  employes,  the 
amount  of  their  compensation,  and  how, 
when,  and  from  what  fund  it  is  to  be  paid, 
This  act  directs  bow  the  watchman  is  to 
be  appointed,  upon  which  subject  there 
bave  been  three  different  regnilations.  It 
regulates  Its  business  by  making  it  responsi- 
ble for  the  watchman's  salary,  which  other- 
wise it  would  not  be.  It  directs  that  the 
county's  money  shall  be  taken  from  its  treas- 
ury, and  paid  to  one  who  otherwise  would 
liave  no  claim  upon  It  It  fixes  the  amount 
which  the  county  must  pay,  and  by  reference 
to  the  manner  of  payment  of  the  salaries  of 
•Ox&e  county  officers,  it  directs  how,  when, 
and  from  what  fund  the  money  is  to  be 
l>ald.  This  is  a  regulation  of  county  busi- 
ness, within  the  meaning  of  the  constitution, 
concerning  which  local  laws  are  forbidden. 
Welsh  T.  Bramlet,  98  Cal.  219,  33  Pac.  66; 
Williams  T.  Bidleman,  7  Nev.  68;'  Montgom- 
ery V.  Com.,  91  Pa.  St  125.  I  concur  in  the 
Judgment 


STATE  T.  HENDBL. 
tSapreme  Court  of  Idaho.     Feb.  19,  1894.) 

HOHIOIDS  —  COBTODT  OF  JDBT  —  OOIECTIONS  TO 
KviDBKCE     BT     CODErEirDA.IlT    KOT  OX  TbIAL  — 

ExPEHT  Evidence— Appeal. 

1.  The  appointment  of  an  eligor  to  take 
charge  of  a  Jnry  dnrine  the  progress  of  a  trial 
is  not  within  the  provision  of  section  1887  of 
the  Revised  Statntes  of  Idaho. 

2.  II.  and  R.  were  Jointly  charged  by  infor- 
mation with  the  crime  of  marder.  H.,  upon 
tiis  application,  was  granted  a  separate  trial. 
'Daring  the  trial  of  H.,  a  certain  bnllet  was  of- 
fered, and  counsel  for  H.  asked  the  qourt  to 
permit  a  chemical  and  microscopical  examina- 
tion of  the  ballet  to  be  made,  in  order  to  ascei^ 
itain  if  there  were  not  evidences  of  human 
Uood  and  human  tissues  discoverable  upon  the 
surface  of  the  bullet  To  this,  counsel  for  the 
defendant  R.  objected  that  to  grant  the  request 
would  be  to  jeopardize  his  client  by  the  de- 
struction of  evidence  vital  to  his  defense.  Beld, 
that  the  permitting  of  counsel  for  R.  to  be 
iieanl  to  raise  this  objection  was  not  error. 

3.  It  appearing  that  the  making  of  the  test 
cv<|iit-Hr«-il  would  consume  from  one  to  two 
w-ucUa,  ami  there  being  no  evidence  of  anything 


npon  the  surface  of  the  ballet  that  seemed  to 
indicate  the  presence  of  blood  or  human  tusoc^ 
the  denial  of  the  request  was  not  error. 

4.  The  admission  or  rejection  of  expert  tes- 
timony in  a  given  case  must  rest  larz^  is 
the  discretion  of  the  trial  court,  and  iraeie  it 
is  evident  that  such  testimony,  if  admitted 
would  tend  to  aid  the  jury  in  coming  to  a  sati*- 
factory  conclusion  upon  the  facts,  snch  admis- 
sion is  not  error. 

5.  Where,  in  a  criminal  case,  it  anffidenttr 
appears  from  the  bill  of  exceptions  that  thr 
venue  was  proved,  and  it  is  conceded  that  the 
record  contains  only  a  part  of  the  eridence,  tin 
objection  that  proof  of  the  venue  does  not  af- 
firmatively appear  in  the  bill  of  exceptions  wiB 
not  obtain. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Altnras  coonty: 

C.  O.  Stockslager,  Judge. 

John  Hendel  was  convicted  of  murder  in 
the  second  degree,  from  which,  and  an  ord«T 
denying  a  new  trial,  he  appeals.     Aflirmed. 

N.  M.  Rulck,  for  appellant.  Attj.  Gen 
Parsons,  for  the  State. 

HUSTON,  C.  J.  The  defendant  Jobn  Hen- 
del  was  charged  Jointly  with  one  Louis  Ro- 
der,  by  information  filed  in  the  district  court 
for  Altnras  county,  vrith  the  crime  of  mm^ 
der  in  the  killing  of  one  Leand^  Holstrom, 
on  the  17th  day  of  March.  1893.  Upon  their 
arraignment,  defend^t  Hendel,  on  bis  own 
application,  was  given  a  separate  trial  On 
said  trial,  at  the  June  term,  1893.  of  said  dis- 
trict court,  defendant  Hendel  was  convicted 
of  murder  in  the  second  degree.  A  moUon 
for  new  trial  was  made  on  his  behalf,  which 
was  denied  by  the  court,  and  from  the  order 
denying  said  motion,  and  from  the  Judgment 
of  final  conviction,  this  tfppeal  is  taken. 

The  case  comes  to  this  court  npon  a  bin 
of  exceptions.  The  orors  assigned  are  sev- 
en In  number,  and  are  as  follows:  "First 
The  court  erred  In  overruling  appellant's  mo- 
tion for  the  appointment  of  an  elisor  to  take 
charge  of  the  Jury.  Second.  The  court  erred 
in  permitting  J.  S.  Waters,  Esq.,  counsel  for 
Louis  Roder,  to  interpose  an  objection  to, 
and  to  be  beard  In  argument  upon,  the  re- 
quest by  appellant's  counsel,  upon  the  trial, 
that  the  bullet  taken  from  the  vest  worn  by 
deceased  be  submitted  to  a  microscopical  and 
cbemlcal  expert  for  examination  and  analy- 
sis. Third.  The  court  erred  in  OTetmling 
the  application  made  by  appellant's  counsel, 
upon  the  trial,  for  leave  to  have  made  a  mi- 
croscopical and  chemical  examination  of  the 
bullet  found  in  the  vest  of  deceased,  and  of 
the  substance  or  substances  adho'lng  there- 
to. Fourth.  That  the  court  erred  in  ovei^ 
ruling  the  objection  of  appellant's  counsel, 
upon  the  trial,  and  in  permitting  the  witness 

D.  W.  Flgglns  to  testify  as  to  his  belief  in 
relation  to  the  bullet  found  in  the  Test  of  de- 
ceased. Fifth.  That  the  court  erred  in  over- 
ruling the  objection  of  the  appellant  upon  the 
trial,  and  In  permitting  the  witness  Thomas 
Miser  to  testify  as  an  expert  In  answer  to 
the  following  question,  put  to  him  by  the 
counsel  for  the  state:    'W^KK^%<1']¥  <*?'"* 
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ion  as  to  whether  that  bullet  [State's  Ex- 
hibit No.  8.]  was  flred  from  a  pistol?'— and  to 
the  following:  'What  ia  your  opinion  as  to 
\rhether  that  [bullet  found  in  rest]  has  been 
fired  from  a  pistol?'  Sixth.  The  court  erred 
In  overruling  the  objection  of  appellant, 
made  at  the  trial,  and  In  permitting  the  wit- 
ness Seaborn  Jones  to  testify  as  an  expert  as 
to  the  appearance  and  condition  of  a  bullet, 
then  Id  evidence,  and  as  to  whether  It  had 
been  flred  from  a  weapon,— gun  or  pistol. 
Seventh.  The  court  erred  In  denying  defend- 
ant's motion  for  a  new  trial."  We  will 
consider  the  errors  assigned  in  the  order  in 
which  th^  are  presented  in  appellant's 
brief. 

As  to  the  first  error  assigned:  The  refusal 
of  the  court  to  appoint,  on  application  of  de- 
fendant, an  elisor  to  take  charge  of  the  jury 
during  the  trial  of  the  case.  We  think  the 
action  of  the  court  was  correct  The  ap- 
plication did  not  come  within  the  provision 
of  the  statute  applicable  to  such  cases.  Rev. 
St.  {  1887.  The  granting  or  refusing  of  the 
application  was  within  the  discretion  of 
the  court,  and  it  seems  to  us  It  was  properly 
exercised  In  this  case. 

As  to  the  s^nd  assignment  of  error  by 
the  court:  In  permitting  coimsel  for  appel- 
lant's codefendant  to  be  heard  In  opposition 
to  appellant's  request  that  a  certain  buUet, 
offered  In  evidence  by  appellant,  should  be 
submitted  to  analytical  and  microscopical  ex- 
amination. While  the  point  presented  1b 
somewhat  novel,  we  think  it  was  largely  a 
matter  of  discretion  with  the  trial  court,  and 
we  cannot  say,  upon  an  examination  of  the 
record  bef<H:e  us,  th^t  the  action  of  the  court 
even  tended  to  prejudice  the  case  of  appel- 
lant. The  facts,  as  shown  by  the  record 
here,  (and  it  Is  conceded  It  Is  only  a  part  of 
the  evidence,)  are  substantially  as  follows: 
The  appellant  was  a  keeper  of  a  saloon  or 
beer  hall  In  the  town  of  Halley,  Alturas 
county.  On  the  night  of  the  16th  March, 
1893,  deceased  and  three  others  had  been 
drinking  beer  at  appellant's  place,  until  about 
4  o'clock  on  the  morning  of  the  17th,  when, 
as  is  quite  usual  in  such  cases,  the  debauch 
culminated  In  a  quarrel  between  appellant, 
his  codefendant,  Roder,  who  was  at  the  time 
In  the  employ  of  appellant,  on  the  one  side, 
and  deceased  and  his  three  companions,  on 
the  other,  during  which  quarrel  two  shots 
were  fired,  one  by  appellant  and  one  by  his 
codefendant.  Roder.  There  Is  some  evidence 
of  a  third  shot  being  fired,  but  it  hardly  arises 
to  the  dignity  of  a  suspicion.  One  of  the 
shots  took  effect  on  the  body  of  deceased, 
entering  between  the  seventh  and  eighth  ribs, 
on  the  right  side,  striking  and  tearing  away 
a  piece  of  the  eighth  rib,  one-fourth  of  an 
inch  In  width,  and  one-half  an  inch  in  length, 
glancing  upward,  and  passing  through  the 
lungs  and  through  the  body  of  the  heart, 
and  out  through  the  left  breast,  between  the 
sixth  and  seventh  ribs.  At  the  time  the  In- 
quest was  b^nc  held,  and  after  the  clothes 


had  been  removed  from  the  body  of  deceased,, 
a  bullet  was  found  upon  the  floor.  In  close 
proximity  to  the  place  where  the  clothing 
was  removed  from  the  body.  This  bullet 
was  of  the  size  carried  by  the  pistol  used  by 
appellant  on  the  night,  or  rather  the  morn- 
ing, of  the  homicide,  to  wit,  a  "British  BuU- 
dog"  pistol,  of  44  caliber.  Another  bullet 
was  also  found  at  that  time,  which  had 
passed  through  a  portion  of  the  imrtition  of 
the  room,  about  eight  feet  from  the  floor. 
This  latter  bullet  was  of  the  size  carried  by 
the  pistol  had  and  used  by  appellant's  code- 
fendant, Roder,  on  the  night  of  the  homicide, 
to  wit,  a  45-caliber  Colt's  revolver.  It  Is  con- 
ceded that  appellant  and  Roder  each  fired 
one  shot  at  and  In  the  direction  where  de- 
ceased was,  or  was  supposed  to  be.  Whei» 
the  clothes  of  deceased  were  removed.  It  wa» 
found  that  the  bullet  that  had  passed  through 
him  had  made  a  hole  In  the  lining  of  bis  vest,. 
at  a  point  thoeon  corresponding  with  the- 
place  of  exit  of  the  bullet  from  his  body. 
Search  was  made  for  the  bullet,  and  one  wa» 
found,  as  above  stated,  on  the  floor  neap 
where  the  clothes  had  been  taken  from  the- 
body  of  deceased.  No  other  bullet  was 
found  at  that  time.  The  bullet  found  on  the 
floor,  as  stated,  bore  unmistakable  evidence 
of  having  been  fired  from  a  gun  or  pistol, 
and  also  of  having  come  in  contact  witlk 
some  hard  substance,  which  had  battered  the 
point,  and  scraped  or  torn  some  of  the  sub- 
stance from  the  side  ot  it  This  bullet  was 
of  the  size  and  fitted  the  pistol  of  appellant. 
But  now  appears  the  peculiar  and  disturbing 
feature  of  this  case.  When  the  clothing  of 
deceased  was  brou^t  before  the  magistrate 
on  the  preliminary  examination  of  the  de- 
fendant, (it  does  not  appear  from  the  record 
when  the  preliminary  examination  took  place, 
but  it  was  presumably  some  time  after  the 
Inquest,  which  was  held  on  the  17th  or  IStb 
of  March;  It  is  not  exactly  clear  which  of 
these  two  days,)  upon  an  examination  of  the 
vest  of  deceased  by  the  sheriff,  in  whose  cus> 
tody  the  clothing  of  deceased  had  been  from 
the  time  of  the  inquest  to  the  time  of  the 
preliminary  examination,  a  bullet  was  found 
in  the  lower  comer  of  the  left  side  of  the 
vest,  between  the  outside  material  and  the 
lining;  and  this  bullet,  so  found,  fitted  and 
was  the  size  carried  by  the  pistol  used  by  ap- 
Iiellant's  codefendant,  Roder,  on  the  occasion 
of  the  homicide.  Upon  the  production  of 
this  bullet  by  the  sheriff,  (called  on  the  part 
of  the  defendant,)  who  took  It  firom  the  vest 
of  deceased  at  the  time  of  the  preliminary 
examination  of  defendant  Hendel,  and  who 
had  retained  It  in  his  possession  since  that 
time,  counsel  for  defendant  Hendel  moved 
the  court  to  permit  a  microscopical  and  tan- 
alytlcal  examlnati(«  to  be  made  by  a  compe- 
tent expert  of  the  substance  or  substances 
adhering  to  the  bullet  found  in  the  vest  of 
deceased,  for  the  purpose  of  determining  its 
true  composition.  To  this  motion,  one  J.  S. 
Waters,  an  attorney  of  said  district  co|U|,. 


838 


PACIFIC  EErORTEB.  Vol.  35. 


(lUt 


anA  who,  tt  seems,  was  coniuel  for  appel- 
lant's nodefendant,  Roder,  objected,  claim- 
ing that,  as  the  production  of  this  bullet  was 
an  attempt  to  fasten  the  alleged  homicide 
upop  his  client,  he  insisted  that  the  bullet 
should  be  retained  in  its  then  condition  until 
the  trial  of  his  client,  informed  against  joint- 
ly with  the  defendant  on  trial,  was  had. 
The  permitting  of  Waters,  aforesaid,  to  be 
lieard  upon  said  motion.  Is  assigned  as  error 
by  counsel  for  appellant.  We  are  unable  to 
see  any  error  in  this  ruling  of  the  court. 
The  defendants  had  been  informed  against 
jointly.  Hendd,  upon  his  application,  had 
been  awarded  a  separate  trial.  It  was,  it 
seems  to  us,  the  duty  of  Roder**  coonsd,  not 
only  to  be  present  at  the  trial  of  Hendel,  but 
to  vigilantly  watch  and  scrutinize  the  con- 
duct of  such  trial,  to  the  end  that  none  of  the 
legal  rights  of  his  client  should  be  sacrificed 
or  jeopardized  in  the  interest  of  HendeL  We 
think  the  district  court  committed  no  error 
In  pwmitting  the  counsel  of  Roder  to  be 
heard  on  the  said  motion  of  appellant,  either 
as  nmicus  curiae,  or  in  behalf  of  bis  dlent, 
but  that  the  action  of  the  court  was  con- 
sonant with,  and  calculated  to  effect  the  ends 
of,  justice. 

The  third  speclflcatlon  of  error  presented 
by  appelant  is  based  upon  the  refusal  of 
tiie  court  to  permit  the  "microscopical  and 
chemical  examination  of  the  bullet,  and  of 
the  substance  or  substances  adhering  there- 
ta"  Aside  from  the  objections  urged  by  the 
counsel  for  Roder  agninst  the  granting  of 
this  request,  which,  of  themselyes,  were  suf- 
ficient. In  our  Tlew,  to  warrant  the  action  of 
the  court,  neither  the  court  nor  the  law  ev&e 
Intended  that  the  granting  of  a  separate 
trial  to  one  of  two  or  more  defendants,  joint- 
ly Indicted,  should  be  used  by  the  defend- 
ant flrat  placed  <»  trial  as  a  means  by  which 
he  could  sacrifice  his  codefendants,  or  do 
aught  to  impair  their  just  and  legal  defense. 
But  It  does  not  appear  from  the  record  that 
there  was  any  substance  or  substances  ad- 
hering to  the  bullet  which  required  the  In- 
vocation of  either  chemical  or  microscopical 
aid  to  define  its  character.  One  witness  tes- 
tified: "There  is  something  In  the  creases  of 
this  bullet,  but  I  cannot  say  what  it  is.  The 
npex  of  the  bullet  is  slightly  battered,  and 
is  marlsed  with  the  Imprint  of  the  doth,— warp 
of  the  cloth,— on  the  end  of  the  bullet"  And 
this  was  all  the  testimony  appearing  in 
the  record  upon  the  subject.  Neither  of  the 
medical  witnesses  tcBtified  to  the  existence 
of  anything  on  the  surface  of  the  bullet 
nt  all  resembling,  or  intimating  an  appear- 
ance of,  "blood  stains,  or  human  tissues." 
So  far  as  the  record  before  us  shows,  the 
blood  and  tissue  theory  has  no  more  support 
In  the  evidence  than  does  the  theory  of  the 
third  shot,  with  which  it  is  Intimately  al- 
lied. The  medical  witnesses  stated  that  It 
would  take  from  one  to  two  weeks  to  procure 
the  test  required.  We  think,  under  the  cir- 
cumstances, it  was  within  the  dtscretiMi  of 


the  trial  court  to  grant  or  retDse  flit  i^ 
cation   on  the  part  of  appdlant,  ud  lir 
In  refusing  It,  the  court  committed  lu  sr. 
The  fourth  E^peciflcation  of  etmr  li  pv 
Icated  upon  the  ruling  of  the  court  ii  \ 
mltting  D.  W.  Flgglns,  one  ot  tlie  dk  ; 
witnesses,  '^  testify  as  his  belief  in  :;c:. 
to  the  bullet  found  in  the  rest  of  &  .- 
ceased."     It  was  a  theory  sooght  ts  k  > 
tablishcd   by   the   defense  that  tlin«  k 
were  fired— two  by  Boder  and  one  b;  F. 
del;   that  it  was  one  of  the  Blioti  bii  " 
Roder  that  killed  the  deceased.   To  zi: 
tain  this  theory,  the  defense  called  U 
J.  Brown,  who  testified  as  follon,  in  rr.. 
to  the  bullet  found  upon  the  floor  near  •^■. ' 
the   clothing   was  removed  from  tie  . 
of  deceased:     "Under  all  the  canditits- 
the  Injuries  inflicted,    anS  the  mtsan . 
which  the  deceased  was  dressed,  tlii>  l-' 
from  its  appearance,   did  not  pass  t:-~ 
the  body  of  the  deceased."    On  bdng  s  ' 
the  bullet  taken  from  the  vest  of  deed- . 
said  witness  testified  In  regard  to  tbe  s^ 
as  follows:    "I  believe  this  bullet  con^t 
produced  all  the  eflfecta  upon  the  t>.<.. 
the  deceased,  as  I  have  observed  ttieis.  ■: 
as  they  have  been  testified  to  here  In  :'^ 
This  bullet  has  marks  on  the  point  ^'  > 
semble  the  maUi  work  of  weaviiig  o(  c . 
and  the  edges  are  turned  over  from  fsf  ' 
some  kind,  striking  some  snbstaiK«,(!r>i 
substance   striking    It"      Unsatisficiar - 
this  evidence  would  seem  to  be;  eitlia  i'- 
a  legal  or  a  logical  btandpoint,  it  vu  tt  .- 
that  It  was  offered  on  the  psrt  of  ^^ 
tease,  and  was  permitted  to  go  to  t!x :-' 
and  it  was  but  commoB  justice  t»  ^■-' 
the  prosecution  to  meet  it  in  rebattal '..' '-' 
testimony  of  Dr.   Flggins,  who  taiits* 
follovra:     "A  bullet  striking  a  rib  w5t'* 
battered.  In  my  opliilon.     I  do  not  t>>' 
that  the  buUet  taken  from  HoJstroir* 
is  the  bullet  which  killed  Lee  HoIsitc 
have  examined  that   bullet,  both  si-  - 
naked   e^e  and    with   a   magnityiii;  ;-- 
There  is  the  appearance  of  the  web* -" 
of  the  cloth  <»  that  bullet,  while  1 1-- 
that  the  bullet  whlcb  caused  the  in'^  • 
Lee  Holstrom   was   battered,  more  ^  ~ 
and  would  not  have  tbe  meshes  ot  ttir 
stamped  on  It    The  mebbes  of  flw  ^' ' 
stamped  on  .the  bullet,  would  haw  t**^' 
Btroyed   by   contact   with   the  rilk   !•' 
experience,  as  a  snrge<Mi,  I  never  ■»■>• 
let  that  had  been  fired  into  bodies  ikc- 
any   grease  substance    left  opoo  l- 
buming   of   the    powder    would   c* 
grease."    Without  conunenting  nfOB  '• ' 
tive  value  of  the  testimony  i^  ^<^ 
expert  witnesses,  it  Is  mough  to  w  '•^' 
ancient  conundrum  of  "Who  shoaM  iS' 
whoi  doct<H«  disagree  r*  seems  to  law  ;" 
settled  by  the  Jury  in  tbls  esse,  at  le^A  ^ 
eral  other  witnesses  were  called  br  tl- 
tense  in  rebuttal,  who  testified  to  ^  ^ 
effect  as  Dr.  Flggins,— that  the  tjf«' 
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censed  showed  It  had  never  been  fired  from 
a  gun  or  pistol,— giving  various  reasons  for 
this  conclusion.  Notwithstanding  counsel 
fur  the  defendant  had  opened  the  door  to 
this  class  of  testimony  by  introducing  that 
of  Dr.  Brown,  he  now  contends  that  it  waa 
error  for  tbo  covurt  to  permit  the  same  class  of 
testimony  In  rebuttal.  A  careful  examina- 
tion of  the  authorities  constrains  us  to  be- 
lieve that  the  question  as  to  the  admissibil- 
ity of  expert  testimony  must  depend  largely, 
if  not  entirely,  upon  the  circumstances  of 
each  particular  case;  and  where  it  is  appar- 
ent, not  only  that  no  Injustice  has  been 
done,  and  that  the  exigencies  of  the  case  seem 
to  warrant  or  require  the  admission  of  such 
testimony,  for  a  prop»  and  satisfactory 
presentation  of  the  facts  to  the  Jury,  »uch  ad- 
mission is  not  error. 

It  is  objected  by  counsel  for  the  appellant 
ttaat  the  bill  of  exceptions  does  not  show  that 
any  venue  was  proven  upon  the  trlaL  While 
it  Is  apparent  from  the  record  that  there 
was  great  remissness  on  the  part  of  counsel 
tvho  represented  the  state  In  the  settlement 
of  the  bill  of  exceptions,  we  think  there  Is 
sufficient  therein  to  show  that  the  venue  was 
proven.  Besides,  It  was  conceded  by  coun- 
sel for  appelant,  before  the  argument  of 
the  case  was  entered  upon,  that  the  record 
contained  only  a  portion  of  the  evidence. 

The  objection  that  the  verdict  Is  contrary 
to  the  evidence  is  not  well  taken.  In  addi- 
tion to  the  evidence  already  commented  up- 
on, no  less  than  four  witnesses  (Field,  Mc- 
Gamish.  Farrel,  and  Saunders)  testified  posl- 
tlvely  that  Hendel  admitted  to  them,  and 
In  their  presence,  that  he  IdUed  Holstrom, 
and  undertook  to  Justify  the  killing  by  say- 
ing that  deceased  had  knocked  him  down, 
and  had  knocked  his  wife  down,  and  he  had 
to  kill  him.  Hendel's  attempt  to  explain 
away  these  admissions  was,  as  evidenced 
by  the  verdict,  a  failure.  Finding  no  revers- 
ible error  in  the  record,  the  Judgment  of  the 
district  court  is  affirmed. 

MORGAN  and  SULLIVAN,  JJ.,  cracur. 


la  re  BADOBR. 
(Snpreme  Court  of  Idaho.     Feb.  6,  1894.) 

ATTORMET — DlSBARHEMT. 

Where  an  attorney  persnades  a  person 
to  appear  in  the  United  States  land  office  and 
omke  oath  to  an  affidavit  rdating  to  desert-land 
entrtas,  and  to  falsely  personate  and  represent 
herself  to  be  another  person,  who  had  prior 
thereto  made  a  desert-land  entry  at  each  cmce, 
he  will  be  disbarred. 

Information  for  the  removal  of  J.  W.  Bad- 
ger as  an  attorney  of  the  snpreme  court  of 
Idaho. 

HUSTON,  0.  3.  Information  was  filed 
against  the  respondent  by  Hon.  George  Ains- 
lie,  on  behalf  of  the  bar  association  of  the 


third  Judicial  distilct,  under  the  provisions 
of  title  4,  p.  429,  of  the  Revised  Statutes  of 
Idaho,  charging  him  witli  violation  of  his 
oath  as  ian  attorney,  and  of  his  duties  aa 
soch,  and  of  being  guilty  of  false  represen- 
tation and  fraudnlent  practices  as  an  attor- 
ney, involving  moral  turpitude.  In  this:  "(1) 
Tbat  the  said  J.  W.  Badger,  being  then  em- 
ployed as  an  attorney  in  and  about  certain 
matters  relating  to  desert-land  entries  in 
the  United  States  land  office  at  Boise  City, 
Idaho,  did  on  or  about  the  16th  day  of  Feb- 
ruary, A.  D.  1893,  at  Boise  City  aforesaid, 
corruptly  instigate,  suborn,  and  persuade 
one  Aldora  Abbott  to  be  and  appear  in  the 
land  office  aforesaid,  and  subscribe  and  make 
oath  to  an  affidavit  to  be  used  in  said  land 
matters,  and  to  falsely  and  fraudulently  per- 
sonate and  represent  herself  to  be  one  Cor- 
delia M.  Wing,  who  had  prlM'  thereto  made 
a  desert-land  entry  at  said  office,  all  of  which 
more  fully  appears  by  reference  to  the  com- 
plaint of  C.  S.  Kingsley,  subscribed  and 
sworn  to  before  Jonas  W.  Brown,  U.  S.  com- 
missioner, on  October  21,  1S03,  a  copy  of 
which  said  complaint  is  hereto  attached, 
and  marked  'Exhibit  A,'  and  made  a  part  of 
tliis  information."  The  matter  was  re^ 
ferred  to  a  committee  composed  of  three 
members  of  the  bar  of  this  court,  to  take  tes- 
timony and  make  report  of  findings.  This 
duty  has  been  performed  by  said  committee, 
and  the  court  has  carefully  and  thoroughly 
examined  the  report  of  the  committee,  and  the 
evidence  upon  which  said  report  Is  based, 
and  has  duly  considered  the  arguments  of 
counsel  upon  the  report  and  evidence,  and 
will  now  give  the  result  of  its  deliberations: 
There  is  no  duty  imposed  upon  a  court 
more  Important  than  that  of  preserving,  to 
the  best  of  its  power  and  ability,  the  profes- 
sional integrity  and  purity  of  its  bar. 
Courts  are  established  for  the  administra- 
tion of  law  and  Justice.  The  attorneys  who 
constitute  its  bar  are  an  Integral  part  of  the 
court  Without  them,  the  court  would  be 
a  dead  engine,  so  far  as  the  accomplishment 
of  the  ends  of  its  creation  go.  The  duties 
and  obligations  Imposed  upon  the  Judges  of 
coiu^  are  no  more  binding  or  obligatory 
than  are  those  to  which  their  position  con- 
strains the  attorneys  who  constitute  the  bar 
of  the  court  The  professional  conduct  of 
each  and  every  member  of  the  bar  is  a  mat- 
ter in  which  all  are  specially  Interested.  No 
member  has  the  right  nor  should  be  per- 
mitted, to  so  conduct  himself  In  bis  profes- 
sion as  to  bring  reproach  upon  the  guild. 
There  was  a  time  when  any  scoff  or  Jibe  the 
poet  or  the  romancer  saw  fit  to  cast  upon  the 
lawyer  was  received,  without  question,  as 
deserved  obloquy.  But  that  rule  has  never 
obtained  in  this  country.  The  history  of  the 
legal  profession  in  this  country  Is  the  his- 
tory of  the  republic  America  can  proudly 
and  fearlessly  challenge  comparison  of  her 
lawyer  sons  with  any  that  the  world  has 
ever  produced.  No  grander  models  can  be 
Jigitizod  by  VjOOQ  IC 
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found  for  the  student  of  the  law  than  oar 
own  country  presents.  And  It  should  be  the 
earnest  desire  and  endeavor  of  every  mem- 
ber of  the  profession  that  the  standard  of 
professional  excellence  be  not  lowered.  That 
unworthy  members  will  be  found  in  the 
ranks  Is  inevitable;  "tor  where's  the  palace 
wberelnto  foul  things  sometimes  Intrude 
not?"  While  the  standard  of  ability  and  In- 
tegrity of  the  American  bar  is  second  to 
none,  It  Is  to  be  regretted  that  defections  from 
the  line  of  professional  duty  are  becoming 
disturbingly  frequent  Perhaps,  under  all 
the  circumstances,  this  is  less  a  matter  of 
surprise  than  regret  Lawyers  are  only  men, 
and  subject  to  the  same  influences  that  act 
upon  other  men;  and  it  would  perhaps  be 
unjust  to  expect  that  In  an  age  and  a  coun- 
try where  the  worship  of  the  golden  calf 
has  become  the  accepted  and  almost  univer- 
sal creed,  the  legal  profession  alone  should 
be  excluded  fro'm  the  shrine.  But  the  law- 
yer, if  be  is  a  lawyer,  in  the  true  accepta- 
tion of  the  term,  will  ever  temper  his  devo- 
tion at  that  altar  with  the  recognition  of 
those  eternal  truths  which  he  has  drawn 
from  the  fountain  head  Of  jurisprudence. 
I  cannot  myself  conceive  how  a  man  with 
ordinarily  honest  instincts,  who  has  been  a 
careful  and  thoughtful  student  of  Coke, 
Blackstone,  Kent  and  Stwy,  can  ever  be 
induced  to  resort  to  unscrupulous  and  dis- 
honest methods  in  the  practice  of  his  pro- 
fession. It  may  be  that  it  is  to  the  lack  of 
familiarity  with  the  writers  mentioned  that 
some  of  the  looseness  so  painfully  apparent 
In  the  practice  of  some  members  of  the  pro- 
fession is  attributable.  Perhaps  another  rea- 
son for  the  lowering  of  the  professional 
standard  may  be  found  in  the  monstrously 
heretical  idea  which  many,  both  professional 
and  profane,  have  of  what  constitutes  true 
professional  success.  To  be  a  lawyer  Is  and 
should  be  understood  and  recognized  as  be- 
ing well  versed  In  the  law,  and  possessed  of 
ability  to  make  a  just  and  proper  applica- 
tion thereof  to  the  facts  in  a  given  case. 
It  is  an  erroneous  and  unreliable  rule  which 
gauges  the  ability  of  a  lawyer  by  the  num- 
ber of  cases  he  wins  in  the  courts  of  first  in- 
stance. The  true  test  should  be,  did  he  show 
that  he  was  thoroughly  conversant  with  the 
law  of  the  case,  and  did  he  ably  and  honest- 
ly make  a  just  and  proper  application  of  the 
law  to  the  facts,  and  not  the  simple  inquiry, 
"Did  he  get  away  with  the  case?"  No  mat- 
ter what  the  means  resorted  to  may  have 
been,  though  to  reach  it  he  may  have  been 
obliged  to 

"Distort  the  truth,  sccnmulate  the  lie. 
And  pUe  the  pyramid  of  calumny." 

The  attainment  of  the  end  sanctified  the 
means,  no  matter  how  unprofessional,  dis- 
honest, or  vile. 

And  I  apprehend  it  is  to  an  overweening 
desire  for  temporary  and  ephemeral  success, 
imrratrained  by  knowledge  or  recognition  of 


those  ethical  principles  which  underlie  all 
the  writings  and  teachings  of  the  fatbens  of 
the  profession,  that  much  of  the  moral  de- 
cadence of  the  legal  profession  is  attributa- 
ble. The  lawyer  who,  to  secure  saccess. 
either  for  himself  or  his  client  will  Tiol:'.t>'. 
willfully  and  knowingly,  either  the  expr<->< 
or  implied  obligations  of  his  profession::; 
oath,  is  on  a  par  with  the  minister  of  tL- 
Gospel  who,  to  gratify  bis  avarice^  woiUd 
drag  the  pure  vestments  of  the  altar  throu::j 
the  turbid  pools  of  mercenary  traffic,  or,  to 
encompass  an  unholy  ambition,  would  "han: 
the  tatters  of  a  political  piety  upon  the  cro'" 
of  an  insulted  Savior."  The  restraints  which 
both  the  common  and  dvU  laws  laid  up- 
on lawyers  in  matters  of  compensation  f<'r 
their  services  have  been  greatly  relaxed,  but 
the  'reasons  which  prompted  this  relaxation 
were  beneficent  and  the  action  should  b«: 
be  made  to  serve  the  purposes  of  oppression 
or  cupidity.  There  Is  no  reason  why  a  law- 
yer sikould  not  acquire  wealth,  as  well  as  an- 
other, if  he  does  it  honestly  and  legitimate- 
ly; but  as  hia  temptations,  in  the  way  cf 
opportunity,  are  greater  than  others,  so  are 
his  obligations  to  keep  strictly  within  the 
lines  of  probity  and  integrity.  And  that  in 
so  doing  he  is  adopting  the  coarse  best  cal- 
culated to  insure  success,  all  experience  veri- 
fies. Gk>  through  the  ranks  of  the  profes- 
sion In  this  country  or  elsewhere,  and  it 
will  be  found  to  be  a  rule,  with  scarcely  an 
exception,  that  the  successful  members  o( 
the  profession  are  those  who  have  practkt-d 
upon  lines  of  strictest  integrity,  and  it  is  a 
matter  of  Just  pride  to  the  profession  that 
deviations  ftom  the  line  of  duty  are  excep- 
tional. The  rale  given  by  Burns  to  his  youns 
friend  Aiken  may  well  be  adopted  by  every 
member  of  the  profession  as  a  cbedc  upon 
his  zeal  either  for  the  acquisition  of  pecim- 
lary  results  or  the  attainment  of  inrofessloD- 
al  success: 

"But  where  yon  feel  yonr  honor  grip^ 
Let  that  aye  be  vour  border: 
Its  slightest  toucnes,  instant  pauses- 
Debar  all  side  pretensea; 
And  resolutely  keep  its  laws. 
Uncaring  consequences." 

Had  the  respondent  in  this  case  been  gov- 
erned by  such  a  rule,  the  painful  duty  im- 
posed upon  this  court  would  have  passed  by 
us. 

Mr.  Badger,  stand  up.  As  one  member  of 
this  court  I  can  assiu-e  you  I  entertain  for 
you  only  feelings  of  the  profoimdest  commis- 
eration. I  will  not  add  to  the  painful  hu- 
miliation of  your  position  by  commenting 
upon  the  circumstances  of  your  case^  fur- 
ther than  to  say  that  the  court  has  carefully 
and  critically  examined  the  evidence  upon 
which  the  findings  of  the  committee  are 
based,  and  we  approve  and  adopt  them.  It 
Is  the  order  and  judgment  of  the  court  tlutt 
you  deliver  to  the  clerk  of  this  court  the  ct^ 
tificate  of  admission  as  a  member  of  the  bar 
of  this  court  heretofore  issued  to  you,  end 
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that  yonr  name  be  stricken  from  the  roll  of 
attorneys  of  this  court. 

MORGAN  and  SULLIVAN,  JJ..  concur. 


DB  LANO  et  al.  t.  BOARD  OP  COM'HS  OP 
LOGAN  COUNTY. 

(Supreme  Court  of  Idaho.     Feb.  14,  1894.) 

Costs  ix  Crimisai,  Cases— Witnbss  Fbbs  — Lia- 
mi.iTr  OP  County. 

1.  Affida-rit  of  defendant  under  section  8151, 
Rer.  St,  as  amended  in  2  Hess.  Laws  Idaho,  pi 
20,  should  state  what  defendant  expects  to 
prove  by  such  witnesses,  in  order  that  court  may 
judge  of  materiality  of  testimony. 

2.  Courts  can  exercise  judicial  functions 
only  at  such  times  and  places  -as  are  fixed  by 
law,  and  judges  of  courts  can  enter  no  order  in 
vacation,  except  such  as  are  ezpiressly  author^ 
ized  by  statute. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
O.  O.  Stockslager,  Judge. 

Claim  of  N.  C.  De  Laao  and  H.  H.  Clay, 
partners  as  De  Lano  &  Clay,  against  the 
board  of  county  commissioners  of  Logan 
county.  There  was  Judgment  for  claimants, 
and  defendant  appeals.     Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MORGAN,  J.: 

At  the  May  term,  1893,  A.  W.  Tyler  and 
W.  J.  Elder  were  Indicted  for  the  crime  of 
robbery.  On  the  5th  day  of  May,  1893,  de- 
fendant Elder  made  the  following  affidavit, 
to  wit:  "Exhibit  A.  In  the  District  Court  of 
the  Fourth  Judicial  District  of  the  State  of 
Idaho,  In  and  for  the  County  of  Logan.  The 
State  of  Idaho,  Plaintiff,  vs.  A.  W.  Tyler  and 
MV.  J.  Elder,  Defendants.  State  of  Idaho, 
County  of  Logan,— ss.:  W.  J.  Elder,  being 
duly  sworn,  deposes  and  says:  That  he  Is 
one  of  the  defendants  above  named,  and 
that  the  above  case  has  been,  by  an  order 
of  said  court,  set  for  trial  on  the  18th  day 
of  May,  1893.  That  the  foUowlng  named 
witnesses:  Geo.  Romain,  Geo.  Warren,  Pat 
Murphy,  Chas.  Sherry,  AL  Short,  A.  Stewart, 
Vanswlck,  W.  North,  H.  PlughofC,  Charles 
Coney,  Frank  Reed,  Geo.  Byles,  Geo.  Walker, 
James  White,  Press  Higgins,  Phillip  Lynch, 
—Shorty,  Pater  Mavee-Sherman,  Jack  Rafter, 
<Doc.)  bartender  Tom  Connelly,  Chas.  Riddle, 
Ed.  Nicholson,  Chas.  Harvey,  Jack  Nichol- 
son, George  Bronough,  Sam  Gundecker,  John 
Doe  (Lunchman  at  Combination  Saloon,)  J. 
P.  Gambell,  Guss  Sawyer,  Geo.  Rlcliardson, 
Thomas  McNary,  Joseph  Montgomery,  Wlllet 
Young,  Arty  Worswick,  Clyto  Cloyd,  Jud 
Thompson,  H.  Blake,  Joe  Brown,  McWil- 
liams,  Joe  F.  White,  Scarbrough,  Chas.  Ho- 
gan.  Lew  Harrod,  R.  Straiggeway,  W.  So- 
den,  F.  Maginniss,  Ferg:uson,  Ottu  Sielaff,  W. 
Davey,  Gus  Wohlgemuth,  Campbell,  (Amer- 
ican Falls,)  E.  O.  Glenn,— are,  and  each  Is,  a 
witness  for  the  defendants  herein  in  Uie 
trial  hereof,  and  that  the  evidence  of  said 
witnesses,  and  each  of  them.  Is  material  for 


these  defendants,  and  each  of  them,  on  the 
trial  of  said  case.  That  this  defendant,  nor 
his  codefendant,  cannot  safely  go  to  trial 
without  the  evidence  of  said  witnesses,  and 
each  of  them.  W.  J.  Elder.  Subscribed  and 
sworn  to  before'  me  this  5th  day  of  May, 
1803.  W.  B.  George,  Clerk  of  District  Court." 
On  the  19th  day  of  May,  1893,  the  Judge  of 
the  district  court,  at  chambers,  made  the 
following  order:  "It  Is  hereby  ordered  by 
me,  C.  O.  Stockslager,  district  Judge  of  the 
fourth  Judicial  district,  in  and  for  Logaii 
county  and  the  state  of  Idaho,  that  a  sub- 
poena issue  for  the  above-named  witnesses, 
out  of  the  said  court,  by  the  clerk  of  said 
court,  for  each  of  said  witnesses.  [Signed] 
C.  O.  Stockslager,  District  Judge."  Among 
those  summoned  by  vb-tue  of  said  order  was 
one  E.  O.  Glenn,  who,  with  the  others,  serv- 
ed, as  aforesaid,  two  days  as  such  witness  for 
the  defendant,  and  traveled  one  mile,  and  re- 
ceived a  certificate  from  the  clerk  of  said 
court  for  such  attendance  and  mileage  for 
the  sum  of  $4.25.  Said  certificate  was  as- 
signed to  plaintiffs  herein,  and  by  them  pre- 
sented to  the  board  of  commissioners  of 
Logan  county  for  allowance.  The  board  re- 
fused to  allow  the  same.  Upon  this  state- 
ment of  facts  an  agreed  case  was  submitted 
to  the  district  court,  to  determine  whether 
said  fees  were  a  legal  charge  against  Logau 
county.  On  said  submission  the  court,  sit- 
ting without  a  Jury,  made  the  following  con- 
clusions of  law:  "Findings.  This  appeal 
and  cause  having  been  brought  In  to  be 
heard  this  24th  day  of  November,  1893,  in 
open  court,  upon  an  agreed  statement  of 
facta  submitted  to  the  court  in  said  appeal 
and  cause,  and  the  court  being  fully  advised 
upon  the  facts  agreed  upon  and  submitted, 
aa  conclusions  of  law  from  said  a^.To-il 
facts,  the  court  finds  that  the  order  made 
on  the  9th  day  of  May,  1893,  at  chambeis, 
by  the  Hon.  O.  O.  Stockshiger,  district  Judge 
of  the  fourth  Judicial  district,  in  and  for 
Logan  county  and  state  of  Idaho,  and  re- 
ferred to  in  said  agreed  statement  of  facts, 
ordering  and  directing  the  Issuance  of  a 
subpoena  In  the  case  referred  to  in  said 
agreed  statement  of  facts,  was  legally  and 
rightftilly  made  by  said  district  Judge,  and 
was  in  all  respects  legal  and  binding;  and 
the  said  district  Judge  had  the  right,  power, 
and  authority,  at  chambers,  to  make  said 
order,  and  the  action  of  the  board  of  county 
commissioners,  refusing  to  allow  the  witness 
E.  O.  Glenn  his  fees  under  the  order  of 
the  court,  and  the  certificate  as  such  witness 
issued  to  him  by  the  clerk  of  this  court,  and 
duly  presented  to  said  board  of  commis- 
sioners for  allowance,  is  reversed,  and  the 
said  board  of  county  commissioners  are  here- 
by ordered  to  allow  said  claim  of  said  E.  U. 
Glenn.  C.  O.  Stockslager,  District  Judgi'. 
Nov.  6, 1883."  On  these  findings  of  facts  the 
court  gave  Judgment  in  favor  of  plaintiffs, 
and  against  the  defendant,  and  ordered  thf 

board  of  county  oommissionos  to  allow  saiu^ 
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claim  for  costs.    From  this  judgment  the 
defendant  appeals  to  this  court 

H.  S.  Hampton,  for  appellant  P.  M.  Bra- 
ner,  for  respondents. 

MORGAN,  J.,  (after  stating  the  facts.) 
The  principal  question  brought  to  this  court 
Is,  could  the  judge,  upon  the  presentation  of 
the  foregoing  affidavit  at  chambers,  as  dis- 
trict judge,  make  the  order  directing  the 
issuance  of  a  subpoena  summoning  said 
witnesses?  Section  8151,  Rev.  St  Idaho, 
contained  no  provision  for  the  pay  of  de- 
fendant's witnesses  In  criminal  cases,  as 
originally  drawn.  The  section  was  amend- 
ed (2  Sess.  Laws,  p.  20)  by  the  addition  of 
the  following  provisions:  That,  when  a  de- 
fendant in  a  criminal  proceeding  requires  the 
attendance  of  more  than  five  witnesses  in  his 
behalf,  before  such  witnesses  shall  be  sub- 
poenaed at  the  county  expense,  or  their  fees 
and  mileage  be  a  charge  against  the  county, 
such  defendant  must  make  an  affidavit  set- 
ting forth  that  they  are  witnesses  whose 
evidence  is  material  to  bis  defense,  and  that 
he  cannot  safely  go  to  trial  without  them. 
In  such  case  the  court  shall  order  a  subpoena 
to  Issue  for  such  of  said  witnesses  as  the 
court  may  deem  material  for  the  defendant, 
and  the  costs  Incurred  by  the  process,  and 
the  fees  and  mileage  of  such  witnesses,  shall 
be  paid  In  the  same  manner  that  costs  and 
fees  of  other  witnesses  are  paid.  It  will  be 
noticed  that  the  statute  provides  that  the 
coivt  shall  order  a  subpoena  to  issue  for 
such  witnesses  as  the  court  shall  deem  ma- 
terial. No  power  Is  given  the  judge,  by 
this  or  any  other  section,  to  make  such  or- 
der; and  It  would  seem  to  be  with  good 
reason,  as  these  fees  become  a  county  charge, 
without  the  county,  through  their  officers, 
having  anything  to  say  In  the  matter.  Courts 
can  exercise  judicial  functions  only  at  such 
times  and  places  as  are  fixed  by  law,  and 
judges  of  courts  can  enter  no  order  in  vaca- 
tion, except  such  as  are  expressly  authorized 
by  statute.  12  Am.  &  Bn;.  Enc.  Law,  14. 
Such  business  as  may  be  transacted  out  of 
court  Is  exceptional,  and  must  find  its  war- 
rant in  some  express  provisions  of  the  stat- 
ute. Larco  v.  Casaneuava,  30  CaL  501;  Nor- 
wood V.  Kenfleld,  34  Cal.  329;  Loomls  v. 
Andrews,  49  Cal.  239.  The  judge  at  cham- 
bers not  being  authorized  by  law  to  make 
the  order  for  witnesses  for  defendant  above 
set  forth,  said  order  is  illegal  and  void,  and 
cannot  be  made  a  basis  for  compelling  the 
county  to  pay  the  fees  of  such  witnesses. 
The  statute  (section  8151,  as  amended;  2 
Sess.  Laws  Idaho)  provides  that  in  such  cas- 
es the  court  shall  order  a  subpoena  to  Issue 
for  sncb  witnesses  as  the  court  may  deem 
material  for  the  defendant,  etc.  It  Is  evi- 
dent therefore,  from  this  reading  of  the 
statute,  that  the  court  must  exercise  its 
Judgment  as  to  the  materiality  of  witnesses. 
How  shall  this  be  done,  if  the  affidavit  sim- 
ply states  they  are  material  to  bis  defense. 


without  stating  facts  which  show  to  tb« 
court-that  such  witnesses  are  material?  Tbt 
court  evidently  could  and  should  require  thit 
the  defendant  should  state  in  bis  affidaT.t 
what  he  expects  to  prove  by  the  witnesses 
Then  the  court  should  judge  as  to  the  neco- 
sity  for  summoning  them.  This  would  ]xv- 
vent  the  summoning  of  a  large  nnmber  c{ 
witnesses  who  were  not  needed  in  the  triri, 
and  save  unnecessary  expense.  JodguKst 
of  the  lower  court  reversed.  Costa  award- 
ed to  appellant 

HUSTON,  a  J.,  and  SULLIVAN,  J.,  a» 
cur. 


DUNN  T.  SHARP  et  al.,  State  Wa«on-R«d 

Commission. 
(Supreme  Court  of  Idaho.     Feb.  21.  18M.) 
Actios    to    Review    pKoosBDnros     of    Pcbl-c 
BOAKD  — Who  mai  Haintais  —  Statb  Wig<^5- 
RoAD  Commissioners  —  Powers  —  Contract  — 
Validiti. 

1.  A  dtisen  and  taxpayer  beneficially  in- 
terested in  the  orders  and  proceedings  of  a  b-.ari 
created  by  law  or  in  the  doings  of  a  public  of- 
ficer has  the  rifht  to  bring  a  proper  suit  to  de- 
termine whether  such  board  or  officer  has  per- 
formed his  dotiefl  as  the  law  requires. 

2.  The  state  wagon-road  commission  has  n 
authority  to  let  the  contract  for  the  constructioB 
of  a  section  of  said  road  until  the  survey  of  lbs 
same  has  been  completed  according  to  law. 

3.  The  said  board  exists  only  by  authoritr 
of  the  statute,  and  has  no  power  or  aathoritr 
except  that  given  it  by  the  statute.  In  the  per- 
formance of  its  duties  It  must  be  governed  br 
the  law  prescribing  and  directing  the  method  al 
its  work. 

(Syllabus  by  the  Court) 

Petition  by  Alfred  J.  Dunn  for  m.  writ  of 
review  to  N.  3.  Sharp  and  others,  state  wag- 
on-road commissioners,  to  determine  the  ii^ 
gality  of  a  contract  executed  by  snCb  oom- 
missioners  and  William  H.  Payne  for  tbt 
construction  of  a  certain  wagon  road.  Peti- 
tion and  writ  granted. 

The  other  facts  fully  appear  In  tbe  follow- 
ing statement  by  MORGAN,  J.: 

Plalntifr  is  an  owner  of  real  estate,  both 
improved  and  unimproved,  in  the  town  of 
Wallace,  state  of  Idaho,  and  resides  in  said 
town;  is  a  taxpayer  upon  said  property.  He 
Is  also  one  of  the  owners  of  a  certain  mining 
property  and  a  quartz  mill  near  IHeree  City. 
in  Shoshone  county,  Idaho.  He  has  been 
operating  the  same  for  the  last  year,  and  ex- 
pects to  operate  them  in  the  future.  De- 
fendants are  the  state  wagon-road  commis- 
sioners, appointed  and  organized  under  and 
by  virtue  of  the  act  of  the  legislature  of  tbe 
state  of  Idaho  approved  February  16,  ISSS. 
(2  Sess.  Laws,  p.  23.)  After  the  organ]sati<a 
of  the  said  board,  one  George  R.  Trask.  t 
competent  engineer,  was  employed  to  make 
survey  of  a  section  <^  said  state  wagm  road, 
running  from  the  town  of  Wallace,  in  Sho- 
shone county,  to  the  mouth  of  tbe  St  Mary'a 
river,  on  the  St  Jo  river.  The  said  engines 
proceeded  to  survey  said  mobA.     Commenchig 
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at  the  town  of  Wallace,  he  surveyed  and 
staked  the  line  of  the  siiid  road  from  the  said 
town  of  Wallace  to  a  point  on  the  St.  Joseph 
river,  20  to  25  miles  above  the  mouth  of  the 
5t  Mary's  river.  So  much  of  the  survey 
ivas  completed  on  or  before  the  July,  1893, 
neeting  of  the  state  board  of  commissioners, 
it  this  meeting  said  Trask  made  report  to 
he  said  board  of  his  said  survey.  No  plot 
>f  the  road  so  surveyed  was  ever  made  out 
>r  placed  on  file  with  the  board  of  commis- 
ioners,  and  no  speciflcatloiiB  or  profile  of  the 
mount  so  surveyed  was  ever  made.  Differ- 
nces  having  arisen  between  the  said  engl- 
eer,  Trask,  and  the  commissioners,  the  en- 
ineer  handed  In  his  resignation.  The  sur- 
ey  not  having  been  finished,  no  profile  of 
he  portion  so  surveyed  was  ever  placed  on 
le.  The  board  of  state  road  commissioners 
lien  employed  one  White  to  make  survey 
-om  Raid  town  of  Wallace  to  the  mouth  of 
le  St  Mary's  rlvor.  The  latter,  commen- 
ing  at  a  point  on  the  St.  Jo  river  opposite 
le  mouth  of  the  St  Mary's  river,  surveyed 
le  line  of  said  road  along  the  north  bank  of 
le  St  Jo  river  a  distance  of  about  11  miles, 
aving,  of  said  White  survey,  20  or  25  miles 
:>t  to  be  made,  to  connect  the  same  with  the 
iwn  of  Wallace,  and  of  the  Trask  survey 
)out  25  miles  unsurveyed,  to  connect  the 
.me  with  the  mouth  of  the  St.  Mary's  river. 
t  this  Juncture  the  said  board  of  commls- 
oners  advertised  for  proposals  for  the  con- 
ruction  of  the  different  sections  of  said 
ad  throughout  the  state.  In  reply  to  this 
Ivertbement  one  William  H.  Payne  filed 
oiK)sal  to  construct  the  said  state  road  from 
point  on  the  Mullen  road  in  Shoshone  coun- 

to  the  mouth  of  the  St  Mary's  river  for 
e  sum  of  $16,850,  which  said  bid  was  ac- 
pted  by  the  said  board  of  state  road  com- 
Lssioners,  and  a  contract  entered  into  by 
d  between  the  said  William  H.  Payne  of 
e  first  part,  and  the  state  wagon-road  com- 
.c!.«?ioner8,  party  of  the  second  part,  for  the 
latnictlon  of  a  portion  of  said  road  descril>- 
as  follows:  "The  point  of  beginning  being 
a  point  on  the  county  road  known  as  the 
alien  Koad,'  between  the  east  and  west 
•ks  of  Pine  creek,  in  Kingston  precinct, 
osbone  coimty,  Idaho;  thence  up  and 
>ni?  the  main  branch  of  Pine  creek  to  the 
'Ide  between  the  head  waters  of  Pine 
'ek  and  Falls  creek;  thence  over  said  dl- 
e  to  the  northwest  at  headwaters  of  said 
lis  creek  to  the  divide  of  Montan  Doon 
ek;  thence  down  and  along  said  creek  to 
.  soutlicast  comer  of  Moatan  Doon  ranch, 
tbe  north  side  of  the  St  Jo  river,  at  the 
iitb  of  the  St  Mary's  river.  The  said 
(rne  further  agreeing  to  perform  and  com- 
te  said  w(Nrk  on  or  before  the  20th  day  of 
(tcmber,  1894.    •    •    •    The  said  party  of 

first  part  further  covenants  and  agrees 

md  Tvlth  the  said  party  of  the  second  part 

t   he  will  begin,  carry  on,  and  prosecute 

Bald  work  to  completi(Mi  in  all  its  several 

ncbes  within  five  months  from  the  date 


of  this  agreement"  The  contract  was  exe- 
cuted by  N.  J.  Sharp,  president  of  the  stato 
wagon-road  commission  of  Idaho,  and  John 
Hunter,  secretary  on  the  part  of  the  state, 
and  by  William  H.  Payne  on  his  own  part 
Acknowledged  before  Gieorge  H.  Stewart,  no- 
tary public  This  contract  contained  various 
Other  proTlslMis,  not  necessary  here  to  men- 
tl<m. 

W.  B.  Heybum,  for  i>etltloner.  X  H.  Haw- 
ley  and  Geo.  H.  Parsons,  Atty.  Gen.,  for  de- 
fendants. 

MORGAN,  X,  (after  stating  the  f&cts.)  It 
will  be  noticed  that  the  f<a:egoing  contract 
was  executed  and  entared  into  without  any 
survey  of  said  road  having  been  made  ot 
completed  between  the  town  of  Wallace  and 
tbe  mouth  of  the  St  Mary's  river;  that  no 
profile  or  any  specifications  of  said  or  any 
survey  between  the  above-described  points 
was  ever  placed  on  file  in  the  office  of  the 
state  wagon-road  commission.  The  statute 
authorizing  the  construction  of  a  system  of 
state  wagon  roads  in  this  state  in  part  is  as 
follows:  "Sea  2.  There  shall  be  constructed 
as  a  p(«tion  of  said  system  of  roads,  a  road 
beginning  at  the  head  of  the  falls  of  the  Lit- 
tle Salmon  river,  •  *  *  and  extending 
thence  north  through  Nez  Perce  and  I<atah 
counties,  by  tbe  way  of  the  mouth  of  the  St. 
Mary's  river  to  Wallace  in  Shoshone  county, 
*  *  *  together  with  such  bridges  over  tlie 
streams  crossed  by  all  of  said  roads  as  may 
be  necessary  for  safe  and  conv«ilent  travel 
thereon."  After  providing  In  the  five  suc- 
ceeding sections  for  the  organiisation  of  tbe 
state  wagon-road  commission,  section  8  pro- 
vides as  follows:  "Sec.  8.  Said  comAiission 
or  a  majority  of  the  members  thereof,  shall 
at  their  first  meeting,  or  as  soon  as  practica- 
ble, appoint  one  or  more  persons  to  survey 
and  definitely  locate  the  roads  to  be  con- 
structed under  this  act,  between  such  places 
and  along  snch  geno-al  routes  as  the  com- 
missioners may  order,  subject  to  the  provi- 
sions of  the  act,"  ete  The  section  then  pro- 
ceeds to  prescribe  the  qualifications  of  such 
engineers  and  their  compensation,  and  pro- 
ceeds: "All  work  done  by  said  engineers 
shall  be  accurately  performed  and  clearly 
marked  out  in  the  field,  provided  that  no 
grade  on  said  road  shall  exceed  10  per  cent. 
Sea  9.  As  soon  as  practicabl»  after  the  lines 
of  said  roads  have  been  determined  the  com- 
mission shall  meet  at  such  place  as  may  be 
determined  upon  and  shall  proceed  to  divide 
the  lints  of  said  proposed  roads  into  sections, 
naming  as  the  l>eginning  and  end  of  each 
section  well  known  and  easily  determined 
points;  and  shall  determine  and  settle  upon 
the  width  of  proposed  grades,  the  points  on 
said  roads  where  culverts,  corduroys,  drains, 
and  turnouts  shall  be  necessary,  tbe  distance 
upon  each  side  of  the  roads  tliat  trees  shall  be 
cut  down,  the  bridges  that  shall  be  built  and 
their  dimensions,  method  of  construction  and  |^ 
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material  out  of  which  they  shull  be  built,  and 
all  other  requirements  that  majr  be  proper 
and  necessary.  Sec.  10.  That  upon  dividing 
said  roads  into  sections,  as  provided  for  in 
section  9,  the  said  commission  shall  let  as 
soon  as  practicable  in  the  year  1893,  to  the 
lowest  responsible  bidder  or  bidders,  •  •  • 
contracts  for  such  of  the  several  and  different 
sections  of  said  road  as  the  commission 
may  decide  upon  letting  for  said  year."  Sec- 
tion 10  further  provides  that  one  of  said  sec- 
tions shall  commence  "at  Wallace  In  Sho- 
shone county,  and  extending  towards  the 
month  of  the  St  Mary's  river  in  Kootenai 
county,  and  on  the  right  of  the  road,  and 
commencing  at  the  mouth  of  the  St.  Mary's 
river  in  Kootenai  county  and  extending  to- 
wards Mt.  Idaho." 

The  first  question  to  be  considered  by  the 
coort  is  the  authority  of  the  plalntift  in  this 
cause  to  bring  this  action.  A  very  similar 
condition  of  things  existed  in  the  case  of  Orr 
V.  Board,  reported  in  2  Idaho,  923,  28  Fac. 
416.  It  is  not  necessary  here  to  repeat  the 
opinion  In  that  case,  but  it  Is  sufficient  to 
say  that  on  the  authority  of  that  case  and  on 
the  case  of  Maxwell  v.  Supervisors,  53  OaL 
391,  we  hold  that  the  plaintifT,  being  a  clti- 
een  and  a  taxpayer  In  Shoshone  county,  and 
the  value  of  his  property  being  affected  by 
the  location  and  building  of  this  road,  be  has 
the  right  to  bring  suit  to  determine  whether 
the  commissioners  have  exceeded  the  au- 
thority given  them  by  the  law  in  the  letting 
of  this  contract,  and  this  latter  question  is 
the  principal  one  to  be  determined  by  this 
court  It  will  be  seen  from  the  provisions  of 
the  law  as  above  quoted  that  prior  to  letting 
any  contract  an  engineer  shall  be  appointed, 
and  sA-veys  made,  and  the  road  accurately 
marked  out  on  the  ground  over  which  It 
passes;  that  the  commission  shall  determine 
and  settle  upon  the  width  of  proposed  grades, 
the  points  on  such  roads  where  culverts, 
corduroys,  drains,  and  tiu-nouts  shall  be  nec- 
essary, the  distance  on  each  side  of  the  roads 
that  trees  shall  be  cut  down,  the  bridges  that 
shall  be  built,  and  their  dimensions,  etc.  The 
board  of  state  wagon-road  commissioners  ex- 
ists only  by  authority  of  the  statute  quoted 
above;  It  has  no  power  or  authority  except 
that  given  it  In  this  statute.  In  the  per- 
formance of  its  work  it  must  be  governed 
by  the  law  prescribing  its  duties  and  direct- 
ing the  method,  of  its  work.  It  will  be  seem 
by  the  above  statem^it  ot  facta  that  the  com- 
mission has  proceeded  to  let  this  contract 
to  the  said  Payne  without  having  first  made 
any  survey,  plot  or  profile  of  the  road  to  be 
so  constructed.  This  is  In  direct  violation  of 
the  statute.  The  reasons  for  the  provisions 
are  apparent  as  no  person  desiring  to  build 
this  portion  of  the  road,  without  the  same  is 
surveyed,  staked  upon  the  ground,  maps  and 
pn^es  thereof  made,  the  bridges  to  be  built 
and  positions  and  dimensions  thereof  desig- 
nated, can  form  any  correct  estimate  of  the 
amount  of  money  required  to  build  the  same. 


and  therefore  can  make  no  proposal  fr^c: 
which  he  himself  or  the  commissionerg  cu 
form  any  judgment  as  to  whether  the  sex 
proposed  for  construction  is  too  great  or  :^ 
smoU.  As  no  complete  survey  has  been  ta^A- 
of  this  section,  neither  the  commissioDen 
nor  the  contractor  can  know  wbetbo'  U.<! 
road  can  be  built  for  the  sum  named,  or 
whether  it  can  be  built  for  one-half  the  sum 
The  board  not  having  followed  the  iirovlgioii< 
of  the  law  above  set  forth,  the  oonzt  mcr 
hold  that  the  said  contract  so  entered  izi^ 
between  the  state  wagon-road  comnii$sic>c 
and  the  said  Payne  is  illegal  and  void.  Co^ts 
awarded  to  petitioner. 

HUSTON,  a  J.,  and  SULUYAN,  J,  a» 
cur. 


ROSENAD  V.  STRING  et  aL 
(Sapreme  Court  of  Oregon.     Feb.  14,  1894.) 

CONVBRSION   BT  COTBNiJTT— DhMAXD  BETOBI  SOT 

— Trover  aqaixst  Laxslord. 

1.  Where  one  tenant  in  common  claims  tbt 
exclusive  ownership,  and  applies  the  joint  prt^- 
erty  to  his  own  exclusive  use,  there  in  BULh  a 
conversion  as  will  enable  his  cot^iant  to  briz: 
trover  against  him. 

2.  Wliere  defendant  denies  plaintiff's  title. 
and  pleads  ownership  and  right  to  the  po^-'r>- 
Bion  in  himself  or  another,  he  cannot  defeai  t^ 
covery  on  the  groand  that  plaintiff  did  not  li- 
lege  and  prove  demand  before  suit. 

3.  Where,  during  the  term  of  a  lease.  th« 
landlord  enters  and  takes  possession  of  tb« 
premises,  and  converts  to  his  own  ase  remov- 
able trade  fixtures  erected  by  the  tenant  f.r 
use  in  his  business,  the  tenant  may  bring  troTrr 
against  the  landlord,  unless  he  has  snrrendeitd 
the  premises  and  abandoned  the  term. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  Minnie  Rosenan  against  Alb«t 
Syring  and  Amelia  Syring.  From  a  jndi:- 
ment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

T.  J.  Geisler,  for  apilellants.  W.  L.  Xut- 
tlng,  for  respondent 

BEAN,  J.  This  Is  an  action  to  recover 
damages  for  the  unlawful  conversion  of  pet- 
sonal  propaiy.  The  complaint  in  sab6tanc«. 
avers:  That  on  December  2.  1882,  Gustav 
Licbthorn  and  Anna  Ljchthom  were  the  own- 
ers and  to  possession  of  certain  personal 
property,  which,  for  the  purposes  of  tbi< 
case,  may  be  segregated  and  considered  io 
three  parts:  First,  sundry  small  articles,  of 
the  aggregate  value  of  $135;  second,  20  sacks 
of  flour,  of  the  value  of  $23;  and,  third,  a 
bake  oven,  of  the  value  of  $350.  That  on  tin 
day  named  the  defendants  wrongfully  aB<i 
unlawfully  took  and  carried  away  said  prop- 
erty, and  converted  the  same  to  their  own 
use.  That  prior  to  the  oommenoement  of  tlus 
action  the  Lichthoms  assigned  and  transfer- 
red to  the  plaintiff  their  riglit  title,  and  in- 
terest in  and  to  the  property,  and  thor  cbio 
against  the  defoiduitB/ toe  its^conversioii' 
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The  defendants  answered  Jotntiy.  denying 
the  allegations  of  the  complahit,  and,  among 
other  defenses,  alleged,  In  substance,  that 
at  all  the  times  mentioned  in  the  complaint 
the  property  therein  described,  except  the 
bake  OTen  and  flow',  belonged  to  Uustav 
Lichthorn  alone,  and  was  on  December  1, 
1S9'-',  seized  under  a  writ  of  attachment  is- 
sued in  an  action  brought  by  the  defendant 
Amelia  Syring  against  him  to  recoTer  the 
sum  of  $58,  and  afterwards  sold  to  satisfy 
the  judgment  recovered  in  the  action;  that 
the  20  sacks  of  flour  belonged  to,  and  was 
the  property  of,  Krat2  &  Keman,  and  was  by 
them  replevied  from  the  sheriCT  after  the 
levy  of  the  execution,  and  before  the  sale; 
that  the  bake  oven  referred  to  was  construct- 
ed by  Gustav  Lichthorn  upon  the  property 
of  defendant  Amelia  Syring,  which  be  occu- 
pied as  her  tenant,  and  that  the  same  is  an 
Irremovable  fixture,  the  ownership  and  title 
to  which  go  with  the  land;  and  that  about 
December  1,  1892,  the  Lichthorns  surrender- 
ed possession  of  the  premises,  and  abandoned 
whatever  interest  they  had  in  the  oven  to  the 
landlord.  The  reply  put  in  issue  the  new 
matter  alleged  in  the  answer.  Upon  the  is- 
sues  thus  Joined  the  cause  was  tried,  and  a 
verdict  rendered  In  favor  of  the  plaintiff  for 
the  sum  of  $200,  and  from  the  Judgment  en- 
tered thereon  this  appeal  is  taken. 

1.  The  evidence  tended  to  show  that  plain- 
tiff's assignors,  who  were  conductiifg  a  bak- 
ery on  property  leased  of  the  defendants, 
were  the  Joint  owners  of  the  property  in  con- 
troversy on  the  1st  day  of  December,  1882, 
when  Gustav  Lichthom's  Interest  therdn,— 
except  the  bake  oven,— was  duly  attached  in 
an  action  brought  against  him  by  the  defend- 
ant Amelia  Syring,  and  afterwards  sold  to 
satisfy  a  Judgment  recovered  therein,  and 
purchased  by  the  defendants.  Upon  these 
facts  the  contention  for  defendants  is  that  the 
plaintiff  cannot,  in  this  action,  recover  for 
the  alleged  conversion  of  Anna  IJchthom's 
interest  in  the  property,  because  the  defend- 
ants, by  their  purchase  at  the  execution  sale, 
became  the  owners  of  Gustav  Lichthom's  in- 
terest, and  therefore  tenants  in  common,  or 
joint  owners,  with  her.  The  general  rule  is 
that  one  tenant  in  common  of  chattels  can- 
not maintain  an  action  of  trover  against  his 
cotenant,  l>ecause  the  right  of  possession  lies 
at  the.  foundation  of  the  action,  and  the  one 
is  as  much  entitled  to  the  possession  as  the 
other.  But  where  one  tenant  in  common,  de- 
nying the  right  and  title  of  his  cotenant,  and 
claiming  the  exclusive  ownership  in  himself, 
applies  the  Joint  property  to  his  own  ex- 
clusive use,  it  will  amount  to  a  conversion, 
and  enable  his  cotenant  to  support  trover 
afcainst  tiim  therefor.  Ckwley,  Torts,  i  455; 
AKuew  V.  Johnson,  17  Pa.  St  373;  Win- 
ner V.  Penniman,  35  Md.  163;  Fiquet  v. 
Allison,  12  Mich.  328;  Grove  v.  Wise,  30 
Mich.  161.  Now,  in  this  case,  the  defend- 
ants, by  their  answer,  and  all  through  the 
trial,  denied,  and  refused  to  recognize  or  ad- 


mit, Mrs.  Lichthom's  Interest  in  the  proper- 
ty, but  asserted  exdnslve  title  and  owner- 
ship In  themselves,  which  would  amount  to 
a  conversion,  and  enable  plaintiff  to  recover 
the  value  of  Mrs.  Lichthom's  interest  in  this 
action. 

2.  It  Is  next  contended  that  the  property 
came  rightfolly  into  the  possession  of  the  de- 
fendants by  virtue  of  the  attachment  and  ex- 
ecution proceedings,  and  no  action  for  its 
conversion  can  be  maintained  without  alle- 
gation and  proof  of  demand  and  refusal  to 
deliver.  The  undoubted  general  rule  Is  that, 
when  property  belonging  to  one  is  rightfully 
in  the  possession  of  another,  no  action  for 
its  conversion  can  be  maintained  until  after 
a  demand  and  refusal.  The  reason  for  this 
rule  is  the  presumption  that  one  in  posses- 
sion of  property  belonging  to  another  will, 
upon  demand,  surrender  it  to  the  true  owner, 
and  hence  ought  not  to  lie  harassed  by  an 
action  to  recover  its  possession  until  after 
opportunity  to  do  so.  But  whei-e  the  defend- 
ant, in  his  answer,  denies  plaintiff's  title,  and 
pleads  ownership  and  right  to  the  possession 
in  himself  or  another,  he  cannot  defeat  a  re- 
covery on  the  pretense  that  he  would  have 
surrendered  the  property  if  demand  bad  been 
made.  By  such  an  answer  he  admits  the  de- 
tention, and  Justifies  it  by  claiming  title  and 
right  of  possession  in  himself,  and  in  such 
case  it  Is  not  necessary  for  plaintiff  to  allege 
and  prove  demand  previous  to  bringing  the 
action.  Cobbey,  Repl.  f  448;  Lewis  v.  Smart, 
67  Me.  206;  Raper  v.  Harrison,  37  Kan.  243, 
15  Pac.  219. 

3.  The  next  assignment  of  error  is  In  refus- 
ing to  instmct  the  Jury  that  the  bake  oven 
could  not  be  considered  by  them  In  assess- 
ing damages,  because  it  Is  so  attached  as  to 
become  part  of  the  realty,  and  therefore  not 
the  proper  subject  of  an  action  in  replevin 
or  trover.  But  in  this  we  think  there  was  no 
error.  On  July  8,  1882,  the  Lichthorns  leased 
of  the  defendants,  for  a  term  of  10  years, 
certain  premises  in  Albina,  for  use  as  a  ba- 
kery; and  there  was  evidence  tending  to 
show  that  the  oven  in  question,  which  was 
built  of  bride,  and  rested  on  a  platform  sup- 
ported by  posts  set  on  the  grround,  was  a  re- 
movable trade  fixture  erected  by  them  for 
the  purpose  of  the  business  in  which  they 
were  engaged,  and  which  they  had  a  right 
to  sever  and  remove  daring  their  term.  But 
before  the  expiration  of  the  term  the  land- 
lord entered,  and  took  possession  of  the  de- 
mised premises,  and  applied  and  converted 
the  oven  to  his  own  use;  and  the  weight  of 
authority  seems  to  be  that  the  tenant  may 
maintain  trover  against  the  landlord,  under 
such  circumstances,  unless  he  has  surren- 
dered the  premises  and  abandoned  the  term, 
which  was  one  of  the  issues  made  by  the 
pleadings  in  this  case,  and  was  for  the  de- 
termination of  the  Jury.  2  Woodf.  Landl. 
&  Ten.  020,  and  note;  Ex  parte  Hemenway. 
2  Low.  496;  Finney  v.  Watklns,  13  Mo.  201; 
Watts  r.  Ix!hman,  107  Pa.  St.  IQ 
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Muson,  25  Wis.  310.  The  court  could  not, 
therefore,  have  properly  Instructed  the  Jiiry, 
as  a  mutter  of  law,  that  the  oven  was  not  to 
be  considered  by  them,  in  estimating  plain- 
tiff's damages. 

There  were  several  other  questions  suggest- 
ed at  the  argument,  but  the  consideration 
given  them  has  disclosed  that  they  are  with- 
out  merit  The  Judgment  of  the  court  below 
la  therefore  affirmed. 


SNIDER  V.  JOHNSON  et  ox. 

(Snpreme  Court  of  Oregon.     Feb.  14, 1804.) 

RnoLtiKO  TRrsTS  —  Parol  Bvidskcb  to  Estab- 

LIBB— Bl-PFIOIBNOT— LnilTATIOKS. 

1.  The  atatnte  does  not  begin  to  mn  against 
an  action  to  establish  a  resulting  trust  In  land 
ontil  the  cestai  que  tmst,  who  has  been  in  pos- 
session, is  ousted. 

2.  Where  the  testimony  was  conflicting  as 
to  whether  land  was  bought  with  a  mother's  or 
her  son's  money,  whether  the  bond  for  a  deed 
was  taken  in  her  name  for  herself  or  to  protect 
his  interests  as  a  minor,  and  whether  she  di- 
rected the  deed  to  be  made  to  him  or  to  her,  and 
the  evidence  sliowed  that  at  her  request  the 
bond  for  a  deed  was  never  recorded,  that  the 
deed  was  made  to  the  son,  and  that  she  delayed 
over  20  years  before  she  demanded  a  deed  to 
herself  in  accordance  with  his  bond,  a  trust  on 
behalf  of  the  mother  is  not  established. 

Appeal  from  circuit  court,  Douglas  county; 
H.  K.  Hanna,  Judge. 

Suit  by  Elizabeth  Snider  against  John  Y.  B. 
Johnson  and  Elizabeth  JcHinson,  his  wife,  to 
tstabllsb  a  resulting  trust  in  land.  From  a 
decree  for  plaintiff,  defendants  appeal.  Be- 
versed. 

The  other  facta  fully  appear  in  ttae  follow- 
ing statement  by  MOORE,  J.: 

This  is  a  suit  to  establish  a  resulting  trust 
in  land.  The  facts  show  that  one  Solomon 
Abraham,  on  May  20,  1860,  was  the  owner 
of  lot  8,  block  27,  In  Roseburg,  Douglas  coun- 
ty. Or.,  and  on  that  day  executed  and  de- 
livered to  plaintiff  a  bond  tot  a  deed.  In 
which  he  covenanted  to  convey  to  her  the 
legal  title  thereto,  in  consideration  of  $276, 
of  which  $100  was  then  paid,  and  the  re- 
mainder was  evidenced  by  plaintiff's  note, 
payable  in  one  year.  This  bond  was  de- 
livered to  the  county  clerk  of  said  county, 
but,  by  plaintiff's  order,  was  not  recorded. 
That  said  Abraham  and  his  wife,  on  Febru- 
ary 14, 1870,  in  consideration  of  the  payment 
of  said  note,coaveyed  said  lot  to  the  defendant 
John  Y.  E.  Johnson,  plaintiff's  son,  who  was 
then  aged  about  20  years,  and  the  deed  there- 
for was  on  June  23,  1870,  duly  recorded  In 
«ald  county.  The  plaintiff,  about  June,  1869, 
moved  Into  an  old  house  on  the  north  half 
of  said  lot,  and  occupied  it  until  about  Oc- 
tober, 1875,  when  she  moved  into  a  new  one 
erected  upon  the  south  half,  whore  she  re- 
sided until  about  September,  1883,  when  she 
removed  to  a  new  house  built  on  the  north 
half,  which  she  occupied  until  about  Sep- 
tembn,  1887,  at  which  date  she  went  to  Port- 
land, Or.,  to  make  an  extended  Tialt.    The 


defendant  John  Y.  E.  Johnson  married  tt* 
defendant  Elizabeth  Johnson  on  Mardi  :- 
1887,  and  moved  into  the  bouse  on  the  soul 
half,  but,  after  the  plaintlfl  went  to  Pan- 
land,  he  occupied  the  one  on  the  north  btii 
and  when  the  plaintiff  returned,  in  May.  IS» 
she  was  obliged  to  live  in  the  building  on  ti> 
south  half.  The  plaintlfl  alleges  that  st< 
paid  the  consideration  to  Abraham  for  Bi 
lot,  and,  after  the  bond  was  executed,  At 
entered  into  a  contract  with  her  son.  b; 
which  it  was  agreed  that  be  shonld  recan 
the  legal  title  to  the  south  half,  in  conQden- 
tion  of  his  living  with  and  aiding  pUintiS 
In  the  support  of  her  family,  and  applyia; 
what  he  could  spare  from  his  wages  to  Ucr 
payment  of  the  consideration.  That  the  d^ 
feudant  had  notice  and  knowledge  of  phls- 
tifTs  (daim  of  ownership  at  the  n<«th  half  o( 
said  lot  at  the  time  said  deed  was  executed. 
and  has  repeatedly  admitted  that  be  hM 
the  title  in  trust  for,  and  promiaed  to  coc- 
vey  it  to,  her;  and  that,  relying  up<m  his  »i 
missions  and  promisee,  she  has  been  loUd 
into  security,  in  consequence  vt  which  ud 
of  her  ill  health  she  had  not  commenced  ts} 
proceedings  to  recow  the  title  thereto  iiin£ 
this  suit  was  brought  That,  upon  the  a^ 
cution  and  delivery  of  said  bond,  the  plainti^. 
in  pursuance  thereof,  entered  upon  the  nortli 
half  of  said  lot,  and  ever  since  Jiaa  been,  and 
now  is,  In  the  actual,  oi>en,  exclusive,  aibl 
uninterrupted  possession  thereof.  The  de- 
fendant, after  denying  the  material  aHep- 
tlons  of  the  complaint,  in  substance  alleges 
that  said  bond  was  taken  in  plalntUTs  nasK. 
for  his  use  and  benefit  and  with  the  diren 
agreement  that  said  lot  should  be  convered 
by  Abraham  to  him;  that  be  paid  the  entin 
purchase  price,  and  that  said  Abraham.  ^~ 
the  consent  and  by  direction  of  plaintiff,  ew- 
veyed  said  premises  to  him;  that  he  bas. 
since  the  executicn  of  said  bond,  been  in  tl;<> 
open,  notorious,  adverse,  and  exclusive  pte- 
session  thereof  under  claim  of  ownership,  and 
that  plaintifTs  alleged  cause  of  suit  did  not 
accrue  within  10  years  prior  to  the  oonunence- 
meat  thereto ;  that  he  has  made  improve- 
ments of  the  value  of  $1,620,  and  paid  tbe 
taxes,  amounting  to  $lld  while  in  posaeBsioa 
of  the  north  haU,  which  has  enhanced  tlie 
value  thereof  to  that  extent  The  reply  demtJ 
these  allegations  of  new  matter,  and  the  aas*. 
being  at  issue,  was  referred  to  John  BamOtoD 
to  take  the  testimony;  and,  upon  the  report 
thereof,  the  court  found  that  the  equities 
were  with  the  plaintlfl,  and  that  d^endist 
held  the  legal  title  to  tbe  north  half  of  said 
lot  Ui  trust  for  her,  and  decreed  a  deed  of 
conveyance  thereof,  togethv  with  the  cosa 
and  disbursements  of  the  suit,  from  wliieli 
the  defendants  appeaL 


J.  W.  Hamilton,  for    appellants. 
Preble,  for  respondent 


B.  a 


MOORB,  J.,  (after  stating  the  facta)  TIm 
defendant  contends  that,  the  plaintiff  haTin; 
set  vp  her  cause  of  snlt  vjumju^  alleged  re- 
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stilting  trust,  th«  plea  of  the. statute  of  limi- 
tations may  be  interposed  la  bar  thereof.  The 
principle  is  elementary  that  time  does  not 
bar  a  direct  trust  when  the  relation  of  trus- 
tee and  cestui  que  trust  is  admitted  to  exist, 
(Manaudas  t.  Mann,  22  Or.  525,  30  Pac.  422.) 
but  courts  will  not  enforce  a  resulting  trust 
after  a  great  lapse  of  time  or  laches  on  the 
part  of  the  supposed  cestui  que  trust,  (Perry, 
Trusts,  S  141.)  There  is,  however,  an  excep- 
tion to  the  application  of  this  general  rule 
in  favor  of  &  cestui  que  trust  in  possession  of 
an  estate.  In  such  case  the  statute  does  not 
begin  to  run  until  he  has  been  ousted.  Gil- 
bert T.  Sleeper,  (CaL)  12  Pa£;  172;  Lakln  y. 
Mkilag  Ck>.,  25  Fed.  847;  Love  v.  Watklns, 
40  Cal.  569;  McCanley  v.  Harvey,  48  Cal. 
497;  Altschul  V.  Polack.  55  Cal.  633.  The 
rec(»d  shows  that  plaintiff  occiQ>ied  the  north 
half  of  said  lot  from  1869  to  1887,  except 
when  a  new  house  was  being  built  thereon, 
from  1S75  to  1SS3,  and  that  she  had  never 
been  denied  the  possession  thereof  until  1888, 
and  thK'efore  the  statute  of  limitations  did  not 
begin  to  run.  until  that  time. 

Where  one  pturchases  land  with  the  money 
of  another,  and  takes  the  title  to  himself, 
the  courts  presume  from  the  transaction  of 
tbe  parties  that  a  resulting  trust  arises  in 
fav<^  of  him  wboae  money  paid  for  It, 
(Parker  t.  Newttt,  18  Or.  274,  23  Pac.  246; 
1  Perry,  Trusts,  8  26;)  and  parol  evidence  Is 
admissible  to  establish  such  a  trust,  notwith- 
standing a  recital  In  the  deed  that  the  con- 
sideration was  paid  by  tbe  grantee  (Cheno- 
wetb  V.  Lewis,  8  Or.  150.)  "The  admission 
of  parol  evidence  to  establish  a  resulting 
trust  has  been  often  said  to  be  'one  of  the 
mistakes  of  a  court  of  equity.*  To  raise  a 
trust  not  expressed  in  the  writing,  the  evi- 
dence of  it  must  be  full,  clear,  and  convin- 
cing. If  it  Is  attended  by  doubt  and  uncer- 
tainty, the  writing  must  remain  the  highest 
and  best  evidence."  Lee  v.  Browder,  61  Ala. 
2S8;  Baker  v.  Yinlng,  30  Me.  121;  Whitmore 
V.  Learned,  70  Me.  276;  Parker  v.  Snyder, 
31  N.  J.  Eq.  164;  Boyd  v.  McLean,  1  Johns. 
Cb.  582;  Rogers  v.  Rogers,  87  Mo.  257;  Clark 
y.  Pratt,  15  Or.  304*  14  Pac.  418.  Considering 
tbe  evidence  in  the 'case  at  bar  for  the  pur- 
pose of  determining  ita  sufficiency  under  this 
rule,  we  find  that  the  plaintiff  admits  in  her 
testimony  that  $50  of  the  amount  paid  when 
the-  bond  was  executed  was  realized  from  the 
sale  of  stock  that  the  defendant  had  earned 
by  his  labor;  but  she  claims  that,  because  he 
^vas  then  a  minw,  this  property  was  hers; 
tbat  the  other  |50  then  paid  she  received 
from  her  husband's  estate;  that,  in  order  to 
obtain  funds  for  tbe  payment  of  the  note, 
sbe  did  work,  for  which  she  received  from 
cHie  person  $47;  that  she  did  the  washing  for 
tliirteea  men  and  one  woman;  and  tbat  every 
$5  tbat  she  obtained  she  deposited  with  Dr. 
S.  Hamilton,  and  earned  enough  by  transient 
-washing  to  support  her  family;  that  she  let 
a.  building  on  the  south  half  of  the  lot,  and 
tJae  rents  titenbom,  together  with  every  $5 


or  $10  that  her  son  could  spare,  made  up  the 
amount  to  pay  off  the  note,  and,  when  this 
amount  was  raised,  she  sent  her  scm  to  Oak- 
land, Or.,  to  pay  it  to  Abraham;  tbat  M.  M. 
Melvin,  the  county  clerk,  to  whom  she  had 
delivered  the  bond,  brought  the  note  and  deed 
to  her,  and,  when  she  discovered  tbat  the 
property  was  conveyed  to  her  son,  she  re- 
fused to  accept  the  deed,  and  directed  Mel- 
vin to  return  it  to  Alnraham.  Melvin  testi- 
fied that  be  never  saw  the  deed,  and  that 
plaintiff  never  told  him  to  take  it  back  to 
Abraham,  or  said  anything  about  the  bond 
after  it  had  been  delivered  to  him,  till  this 
suit  was  commenced.  The  defendant  testi- 
fied that  his  father  died  In  1862,  while  cross- 
ing the  plains,  and  that  hla  mother  married 
George  W.  Snider  about  1855;  that  he  lived 
with  them  till  the  summer  of  1864,  wbeu  he 
left  home,  for  the  reason  that  his  presence 
seemed  to  cause  trouble  between  his  mother 
and  stepfather;  that  his  stepfather  died  la 
1866,  leaving  his  mother  with  three  small 
children,  and  that  another  was  born  soon 
after  his  death,  all  of  whom  were  girls;  that, 
upon  Mr.  Snidar's  death,  his  mother  invited 
him  to  return  and  aid  her  In  tbe  support  of 
her  family,  and  then  told  him  that  he  might 
keep  whatever  be  could  earn  by  his  labor,, 
and  that  thereafter,  he  received  hla  earnings,, 
and  Invested  them  in  what  he  needed;  that 
his  mother  at  that  time  was  very  poor,  and 
had  no  means  except  such  as  she  received 
for  her  labor;  that  in  1869  he  and  his  mother 
had  a  conversation  In  regard  to  the  purchase 
of  a  home,  and,  learninj;  that  Abraham  had 
a  lot  for  sale,  it  was  agreed  that  he  should 
purchase  it,  but,  being  a  minor,  It  was  fur- 
ther agreed  that  his  mother  should  take  the 
bond  th^efor  in  her  name,  to  protect  his  in- 
terests, and  that  she  would  instruct  Abraham 
to  make  the  deed  to  him  when  the  purchase 
price  was  paid;  that  he  worked  and  earned 
$50  by  sawing  wood  and  other  laboi',  which, 
with  the  $50  realized  from  the  sale  of  the- 
cattle,  constituted  the  $100  paid  at  the  time 
the  bond  was  executed;  that  he  deiKMited 
his  earnings  with  his  mother  and  with  Dr. 
8.  Hamilton  until  he  bad  a  sufficient  amount 
to  discharge  the  note,  when  he  drew  the 
money,  paid  it  to  Abraham,  at  Oakland,  and 
told  him  to  execute  the  deed  as  his  mother  had 
instructed  him;  that  he  paid  the  whole  con- 
sideration; and  that  his  mother  never  paid  any 
part  thereof.  Solomon  Abraham  testified 
that,  while  he  could  not  remember  the  details 
of  the  transaction,  be  believed  tbat,  from  his 
careful  method  of  doing  business,  a  deed 
.  made  by  him  to  Joh&son  must  have  been  by 
his  mother's  direction;  that  he  was  living 
In  Oakland  at  the  time  the  deed  was  ex- 
ecuted, but  moved  to  Roseburg  In  1875,  and 
lived  one  blo<&  from  the  plaintllTs  home  till 
1890;  and  during  that  time  she  never  said 
anything  to  him  about  tbe  deed  till  May  9, 
1890,  when  she  demanded  from  falm  a  con- 
veyance of  the  whole  lot,  but  at  Portland,  in 
tbe  fall  of  that  year,  she  demai^ded^a^^ 
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for  only  onc-balf  of  the  property.  J.  H. 
Sulder,  plaintiff's  stepson,  testified  that  he 
lived  with  the  plaintiff  during  the  years  180S 
and  1869,  and  that  she  many  times  said  she 
was  going  to  have  the  property  deeded  to  her 
son.  The  plaintiff  and  her  daughters  testi- 
fied that  the  defendant  had  frequently  prom- 
ised to  convey  the  north  half  of  said  lot  to 
his  mother,  and  Laura  La  Forest  testified 
that  she  heard  him  at  one  time  malce  this 
promise.  This  the  defendant  denies.  But 
these  promises,  if  made  at  all,  the  testimony 
shows,  were  made  after  the  conveyance,  and 
lionce  could  not  create  a  resulting  trust.  To 
create  such  a  trust,  the  promise  must  have 
been  in  force  at  the  time  the  deed  was  de- 
livered. "And,"  says  Mr.  Perry  In  his  work 
on  Trusts,  (section  140,)  "If  the  nominal  pur- 
chaser, under  such  circumstances,  should 
afterwards  agree  to  hold  In  trust  for,  or  to 
execute  a  conveyance  to,  the  person  who 
paid  the  money,  courts  would  not  enforce  the 
agreement  If  it  was  without  a  new  consider- 
ation or  voluntary."  The  evidence  cannot 
be  reconciled  open  any  theory,  and  the  pre- 
sumptions and  inferences  dednclble  from  the 
acts  of  the  parties  must  be  relied  upon  for 
a  solution  of  the  question:  (1)  The  bond  by 
plaintiff's  direction  was  never  recorded.  This 
fact  would  seem  to  support  the  defendant's 
theory  that  his  mother  was  acting  for  him, 
and  in  his  interest,  and  did  not  desire  to  make 
the  bond  a  matter  of  record.  (2)  The  fact 
tiiat  Abraham  made  the  deed  to  Johnson  is  a 
strong  presumption  that  he  did  so  at  plain- 
tiff's request.  (3)  The  fact  that  plaintiff,  for 
more  than  20  years,  never  made  any  demand 
upon  Abraham  to  comply  with  the  terms  of 
his  lx>nd,  seems  to  further  show  that  the  deed 
was  executed  according  to  her  instructions. 
From  these  facts  and  circumstances,  it  seems 
clear  that  the  trust  has  not  been  established 
with  that  character  of  proof  required  in  such 
cases,  and  for  that  reason  the  decree  is  re- 
versed, and  the  bill  dismissed. 


CURIIIE,  Receiver,  v.  BOWMAN. 
(Supreme  Court  of  Oregon.     Feb.  14,  1894.) 

MORTOAGB  BT  CORPORATION— AUTHORITY  OF  PhKS- 
IDENT— KaTIMCATION  BT  DiBEOTOKS  —  FkaldD- 
I^BNT  PRBFBRENCES. 

1.  The  president  of  a  conwration  was  au- 
thorized, by  resduticHi  of  its  directors,  to  teans- 
fer  notes  or  contracts  of  the  company  in  order 
to  borrow  money.  Thereafter,  desiring  to  mort- 
gage the  goods  of  the  company  to  secure  a  loan, 
he  showed  such  resolution  to  the  mortgagee, 
with  the  words  "mortgage"  and  "property"  in- 
terlined, apparently  in  the  same  handwriting,  so 
as  to  authorize  the  president  to  execute  a  mort- 
gage, whereupon  the  loan  and  mortgage  were 
made.  The  directors  present  at  the  adoption 
of  the  resolution  denied  that  the  power  to  mort- 
gage was  conferred  on  the  president,  and  he 
had  no  sach  poweir  apai-t  from  the  resolution. 
Hehl,  that  the  mortgage  was  given  without  au- 
thority. 

2.  The  directors  had  access  to  the  minute 
bodi  in  wliich  the  interlined  resolution  was  re- 


corded, bnt  did  not  discover  it  until  posaeaina 
was  taken  under  the  mortgage,  they  having  Wfi 
the  management  of  the  company  eutirelj'  to  ttie 
president.  When  possession  was  taken  ander 
the  mortgage,  the  directors  made  no  opposition, 
nor  did  they  disaffirm  the  mortgage  for  seven! 
months,  or  try  to  refund  the  t>orrowed  moncf. 
Beld,  that  the  directors  ratified  the  execution  of 
the  mortgage. 

3.  The  fact  that  one  to  whom  a  corporatiia 
mortgaged  its  property  knew  that  it  waa  in  fitt- 
ing circumstances,  and  that  its  president  aonglit, 
by  the  mortgage,  to  tide  over  its  <lifficnlti«^ 
does  not  render  the  mortgage  void,  if  valid  oa 
its  face,  and  acc^ted  without  any  secret  tract 
or  participation  in  the  president's  fraadnlent  in- 
tent, but  merely  to  secure  the  payment  of  i 
debt 

4.  On  an  issue  as  to  the  right  to  poaaeai»a 
of  certain  notes,  defendant,  who  held  a  mort- 
gage on  a  stock  of  goods,  testified  that  duiy 
were  given  to  him  by  the  mortgagor's  presidm 
as  additional  security,  while  the  person  put  a 
charge  of  the  stock  of  goods  by  defendant  wtm 
he  took  possession  testitied  that  defendant  took 
the  notes  without  the  consent  of  the  preaideot. 
Held,  ttiat  defendant  was  not  entitled  to  tin 
notes. 

Appeal  from  circuit  court,  Multnomali  coun- 
ty; L.  B.  Steams,  Judge. 

Suit  by  the  Durand  Org^an  &  Piano  Com- 
pany, by  W.  A.  Currie,  receive,  against  B. 
H.  Bowman.  From  a  decree  for  defendant, 
plaintiff  appeals.    Modified. 

A.  H.  Tanner,  for  appellant  W.  W.  Thay- 
er and  B.  B.  Williams,  for  respondent. 

LORD,   O.  J.    This  is  a  snit   In  eqnlty. 

brought  by  the  plaintiff,  as  receiver  for  th« 
Dtu:and  Organ  &  Piano  (Company,  against 
the  defendant,  to  have  certain  chattel  mort- 
gages, alleged  to  have  been  executed  by  the 
president  and  secretary  of  said  companj  In 
his  favor  without  lawful  authority,  adjudged 
to  be  fraudulent  and  void  as  against  the 
company  and  its  creditors;  to  compel  him  to 
account  for  and  pay  over  the  proceeds  of 
sales  of  tbe  mortgaged  property  to  sadi  re- 
ceiver, and  to  surrender  the  residue  of  sneb 
property  remaining  In  his  hands  unsold,  to- 
gether* with  certain  promissory  notes,  made 
by  divers  persons  and  payable  to  tbe  order 
of  the  company,  which  are  alleged  to  be  In 
his  possession,  and  retained  by  him  in  frand 
of  the  rights  of  such  company  and  its  cred- 
itors, and  contracts  for  musical  instruments 
sold  to  divers  persons,  which  are  alleged  to 
be  fi-audulently  retained  by  him;  or.  In  case 
any  of  such  notes  or  contracts  have  been  col- 
lected, in  whole  or  in  part,  by  tbe  defend- 
ant, to  compel  him  to  ac(»unt  to,  and  pay 
over  the  money  so  collected  to,  such  receiv- 
er, and  to  surrender  and  dellvw  up  three 
policies  of  instu-anca  upon  the  life  of  Kara 
Durand,  made  payable  to  such  company. 
which  were  transferred  and  delivered  to  him 
as  collateral  security  for  money  alleged  to 
have  been  loaned  by  him  to  the  said  Durand 
as  president  of  said  company,  etc;  and  ter  a 
full  and  complete  accounting  of  all  matters 
and  transactions  as  set  forth  In  the  com- 
plaint    The  defendant,  by  his  answer,  bases 

his  claim  of  right  to  the  poaseaaion  of  tbe 
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martgageA  goods,  and  to  tbe  proceeds  arising 
■  from  tbe  sale  thereof,  aa  against  the  said 
company  and  Ita  eredlttma,  upon  two  sets  of 
chattel  mortgages,  alleged  to  have  been  exe- 
cuted In  his  favor  by  the  president  and  sec- 
retary of  the  company,  with  the  consent  and 
authority  of  Ita  board  of  directors,  as  securi- 
ty for  the  comitany's  Indebtedness  to  him, 
and  claims  the  right  to  possession  of  the 
promissory  notes  referred  to  In  the  complaint 
by  reason  of  their  delivery  to  him,  by  the 
president  of  said  company,  as  additional  se- 
curity for  such  Indebtedness.  The  defend- 
ant alao  claims  that  the  said  contracts  were 
turned  over  to  him  without  Indorsement,  by 
tbe  president,  tor  the  consideration  of  f  1,210, 
and  that  the  life  insurance  policies  and  notes 
were  transferred  to  him  long  prior  to  the 
transaction  complained  of,  as  collateral  8e> 
cnrlty  for  the  sum  of  910,000  loaned  to  said 
company.  The  trial  coor^  after  hearing  the 
evidence,  held,  in  effect,  that  the  company 
bad  acquiesced  in  tbe  execution  of  said  mort- 
gages; that  they  were  not  void  upon  their 
face,  or  by  reason  of  any  extrinsic  facts,  as 
against  the  creditors  of  said  comitany;  that 
they  constltnted  a  lien  upon  the  stock  of 
soods,  and  that  the  defendant  was  entitled 
to  hold  the  same,  and  to  retain  the  moneys 
arising  therefrom,  until  the  Indebtedness  se- 
cured therelqr  was  paid;  that  the  delivery  of 
the  said  notes  to  the  defendant  by  the  presi- 
dent, under  the  drcumstances,  although  with- 
out indorsement,  was  sufficient  to  constitute 
an  equitable  assignment  of  them,  and  to  en- 
title the  defendant  to  retain  the  same,  and 
all  moneys  collected  thereon,  imtll  the  said 
indebtedness  was  paid;  that  the  defendant 
was  entitled  to  retain  and  hold  the  contracts 
received  by  him  from  the  president,  and  the 
moneys  collected,  or  which  he  may  collect, 
thereon,  until  he  realizes  the  sum  of  |1,210, 
the  amount  paid  for  said  contracts,  and  that, 
after  realizing  such  amount,  he  should  traqp- 
fer  the  remaining  contracts  to  the  plaintiff; 
and  that  the  plalntiCF  was  not  entitled  to  auy 
relief  against  the  defendant. 

As  the  plaintiff  bases  his  objections  to  the 
findiuKs  of  law  by  the  court  upon  the  ground 
that  they  are  not  anstained  by  the  evidence, 
we  shall  consider  hla  objections  In  their  or- 
der. His  first  objection  is  that  the  evidence  is 
Insufficient  in  law  to  show  such  a  ratification 
or  acq^Uescence  in  the  execution  of  such  mort- 
sages  by  the  president  and  secretary  as 
wuuld  bind  tbe  company.  The  facts  show 
that  prior  to  the  2d  day  of  December,  1881, 
B.  Durand,  as  president  of  anch  company, 
was  authorized,  by  resolution  of  Its  board  of 
directors,  "to  Indorse  and  transfer,  on  be- 
half of  the  company,  any  notes,  contracts, 
leases,  or  other  obligations  belonging  to  the 
company,  for  tbe  purpose  of  borrowing 
money,  or  selling  the  same  to  such  persons, 
and  upon  such  terms,  as  be  shall  think  best," 
to  enable  him  to  obtain  money  when  needed 
for  use  In  the  boataieas  of  the  company;  that 
about  tbe  19tb  day  of  December,  1881,  the 
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president,  finding  it  necessary  to  execute  a 
chattel  mortgage  upon  the  stodc  of  goods  In 
the  store  of  the  company  to  secure  a  loan 
from  Daly  ft  Son  of  some  $8,000  or  there- 
abouts, was  Informed,  upon  consultation 
with  their  attorney,  that  he  must  have  au- 
thority by  resolution  of  the  board  of  direc- 
tors of  the  company  befwe  he  would  be  au- 
thorized to  execute  such  chattel  mortgage; 
that  upon  receiving  such  advice  he  procured 
the  minute  book  of  tbe  company,  and  exhib- 
ited the  same  to  such  attorney  with  the  word 
"mortgage"  and  the  word  "property"  Inter- 
lined in  the  resolution  above  stated,  which 
words  appeared  to  be  In  the  same  handwrit- 
ing as  the  original  resolution;  and,  though 
the  interlineation  aroused  some  suspicion  in 
the  attorney,  he  did  not  feel  Justified  in  ques- 
tioning its  authenticity,  and  made  no  further 
inquiry,  whereuj;)on  a  chattel  mortgage  was  ' 
executed  by  E.  Durand,  as  president  of  the 
company,  and  D.  J.  Durand,  as  secretary 
thereof,  under  the  seal  of  the  corporation, 
and  delivered  to  Daly  &  Son,  as  security  for 
the  sum  spedfled,  which  mortgage  was  filed  In 
the  office  of  the  county  record^:.  It  appears 
that  prior  to  the  8th  day  of  January,  1882, 
Daly  &  Son  w»e  pressing  the  company  for 
payment  of.  their  mortgage,  and  that  the  pres- 
ident applied  to  the  defendant  for  the  loan 
of  a  sufficient  sum  to  pay  It;  that  the  com- 
pany was  Indebted  to  the  defendant,  at  the 
time,  in  the  sum  of  $10,000,  and  that  he  held 
a  large  number  of  notes  and  contracts  pay- 
able to  it  as  collateral  security  for  the  pay- 
ment of  such  sum,  and  also  certain  policies  of 
Insurance  upon  the  life  of  the  president,  which 
policies  were  made  payable  to  the  company, 
but  the  evidence  shows  that  many  of  such 
notes  and  contracts  were  forged,  and  that 
many  of  the  contracts  had  been  paid  before 
th^  were  assigned,  so  that  there  Is  no  way  of 
ascertaining  their  probable  value;  that  the 
defendant  agreed  with  the  president  to  loan 
the  company  the  sum  of  $8,838.76  to  pay 
ott  the  Daly  &  S<Hi  mortgages,  and  the  fur- 
.  ther  sum  of  $1,446  to  pay  co'tain  dishonored 
checlu  drawn  by  the  company,  provided  that 
the  president  would  secure  the  .payment 
thereof,  and  of  the  said  previous  indebted- 
ness, which  proposition  was  assented  to  by 
him  for  the  company;  that  in  pursuance  of 
such  agreement,  and  to  secure  the  defendant 
In  the  payment  of  said  sums,  the  president 
and  secretary  of  the  company  executed  and 
deUvered,  on  the  18th  day  of  January,  1882, 
to  the  defendant,  two  chattel  mortgages  up- 
on the  stock  of  goods,  wares,  and  merchan- 
dise, musical  instruments,  and  fixtures  of 
the  company,  but  subsequently  it  was  dis- 
covered that  a  mistake  had  been  made  there- 
in. In  describing  the  organs  and  pianos,  and 
on  the  25th  day  of  January,  1882,  they  ex- 
ecuted and  delivered  to  the  defendant  two 
other  chattel  mortgages  to  correct  such  mis- 
descriptions; that  such  chattel  mortgages 
were  duly  filed  in  the  proper  office,  but  the 
recorder  was  requested  not  to  give  the  same 
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oat  Cor  pabUcattoa  Ja  tbe  oiBdal  abstract 
Tha  evidence  farther  dlsdoBes  that  there 
were  other  nKHtgagea  executed  by  the  pres- 
ident and  aecretary  for  the  company  to  sev- 
eral persons  before  these  mortgages  w^e 
made  and  delivered  to  the  defendant  Thore 
is  no  doubt  that  the  company,  under  its  ar- 
ticles of  incorporation,  bad  the  authority  to 
execute  such  chattel  m<»tgage8,  but  th&re 
18  no  authority  givoi  to  the  president  to  ex- 
ecute them,  except  such  aa  may  be  found 
iu  the  interlined  resolution,  to  which  refer- 
ence has  been  made.  All  the  directors  who 
were  present  when  that  resolution  was 
adopted  deny  that  any  such  power  was  In- 
tended to  be  ocmferred  oa  tbe  presid«Dt,  or 
that  any  tiling  was  said  in  reference  to  it 
Their  evidoice  also  indicates  that  the  pres- 
ident was  the  guiding  spirit  of  tbe  com- 
pany; that  their  meetings  were  conducted  in 
a  careless  manner;  and  that  from  tbe  con- 
fidence which  they  then  reposed  in  him,  be 
could  doubtless  have  obtained  the  power 
to  ma^e  such  mortgages  if  he  wanted  it 
But  at  tliat  time  there  seemed  to  be  no  ne- 
cessity tor  such  iK>wer.  It  was  when  he  wish- 
ed to  procure  a  loan  from  Daly  &Son,  who 
required  a  chattel  mortgage,  and  to  see  bis 
authority  to  give  it,  tliat  he  revognized  the 
necessity  of  such  power,  and  learned  that  he 
could  not  obtain  Bucb  loan,  unless  be  could  ex- 
tiiblt  his  authority  from  the  company  to  malce 
tbe  required  mortgage.  It  was  doubtletis  to 
meet  the  exigence  of  this  occasion  that  the 
words  to  which  we  have  referred  were  in- 
terlined in  the  resolution.  In  view  of  these 
considerations,  and  the  appearance  of  the  in- 
terlined words,  we  are  satisfied  that  tbe 
mortgages  given  to  Daly  &  Son  and  to  de- 
fendant TTcre  not  authorized  by  the  board 
of  directors,  .either  by  resolution  or  any  other 
express  manner;  nor  is  there  anything  in 
the  evidence  to  indicate  that  any  of  the  di- 
rectors, except  the  president,  had  any  actual 
notice  or  knowledge  ot  such  chattel  mort- 
gages untU  the  29th  day  of  January,  1892, 
when  the  defendant  took  possession  of  the 
stock  of  goods,  musical  Instriunents,  and 
fixtures  of  tbe  company  under  his  chattel 
mortgages;  so  that  when  Durand,  as  presi- 
dent of  the  corporation,  in  its  name,  and 
using  its  corporate  seal,  undertook  to  execute 
these  mortgages  to  the  defendant  be  did  so 
without  autborli7  from  the  board  of  direct- 
ors, and,  being  thus  executed,  tbe  company 
was  not  bound  by  them  without  ratification. 
The  general  agent  of  a  corporation  is  not 
authorized  to  mortgage  its  property,  as  a 
security  for  a  loan,  without  specific  author- 
ity from  the  board  of  directors.  Iiuse  v. 
Itailway  Co.,  6  Or.  125.  This  being  so.  the 
inquiry  now  is  whether  the  facta  in  evidence 
are  sufficient  to  show  such  ratification  or  ac- 
quiescence in  the  unauthorized  acta  of  the 
president  tn  the  execution  of  these  mort- 
gages as  would  bind  tbe  company.  It  ap- 
pears that  for  several  years  prior  to  the 
transactions  mentioned,  E.  Durand  was  tbe 


geoBtal  manager  of  tibe  eorponttloit;  tlui 
its  business  was  carried  on  and  eoDdaeted 
by  him  aa  president  and  manager,  and  that 
the  I)oard  of  directors  were  cardeBS  and  Di- 
ligent in  not  knowing  and  keeping  tbetn 
selves  informed  as  to  the  conditicm  of  the 
business,  and  the  manner  In  wbidi  Dorand. 
as  president,  was  conducting  tbe  same  and 
dealing  with  its  jHoperty.  It  farther  ap- 
pears tliat  tbe  directors  bad  access  to  the 
minute  IxH>k  In  which  the  interlined  reeolc- 
tion,  authorizing  the  president  to  mortgajcr 
tbe  property,  was  recorded,  and  by  ordi- 
nary attention  to  the  duties  wbicb  devolved 
upon  them  could  have  discovered  sncb  Inter- 
lineations; yet  such  resolution  was  allowed 
to  remain  upon  the  record  in  that  form,  un- 
known to  them,  until  the  defendant  toot 
possession  at  the  property  under  liia  chattel 
mortgages.  They  paid  little  or  no  attention 
to  the  management  of  the  company's  busi- 
ness; nor  do  they  seem  to  have  known  any- 
thing about  its  financial  ccmdltion,  except 
tliat  it  was  in  debt  and  that  tts  preaident 
was  borrowing  money,  and  making  provi- 
sion, in  his  own  way,  for  tbe  payment  of  its 
obllKations.  When  the  lamentable  condt 
tion  of  tbe  business  of  the  company  Is  estnr 
sidered  as  a  result  of  Durand'a  mlsmanag?- 
ment  and  the  maimer  in  which  he  conducted 
it,  the  directors'  ignorance  or  want  of  knowl- 
edge of  its  affairs  can  find  its  only  Jnstifica- 
tion.  If  at  all.  In  the  implicit  eonlidenc^ 
which  they  reposed  in  him  and  his  manage- 
ment Other  mortgages,  prior  to  those  men- 
tioned, had  been  given  by  him  on  the  pn^ 
erty  of  the  company  in  the  regular  course  of 
Its  business,  but  witboat  any  express  att 
tborlty  therefore.  Nor  Is  tliis  alL  Wbeo 
tbe  defendant  took  possession  of  the  stoci 
of  goods  included  in  the  chatty  mortgages, 
and  proceeded,  with  their  knowledge,  to  sell 
otr  and  dispose  of  it  they  to<A  no  steps  to 
prevent  tbe  same,  or  to  disaffirm  the  execu- 
tion of  such  mortgages;  nor  did  they  make 
any  effort  to  refimd  or  repay  the  moneys 
mentioned,  which  had  been  used  in  the  busi- 
ness of  the  company,  or  do  anytlilng  in  ref- 
erence thereto,  until  several  months  there- 
after, when  the  present  suit  was  instituted. 
A  few  days  before  the  defendant  took  pos- 
session of  the  stock  of  goods,  the  president 
of  the  company  absconded,  and  went  to 
parts  unicnown,  and  so  remains,  and  a  few 
days  thereafter  another  director  left  the 
state.  In  view  of  the  policy  of  the  board  of 
directors  of  the  company,  tmder  the  circum- 
stances, when  they  liad  full  knowledge  of 
the  unauthorized  act  of  its  prestdoit  and 
took  no  steps  to  disaffirm  his  authority  to  ex- 
ecute such  mortgages  on  belialf  of  the  com- 
pany, we  think  they  have  acquiesced  in  the 
execution  of  said  mortgages,  and  that  the 
same  liave  become  blading  upon  the  com- 
pany, as  though  authority  was  originaUy  fir- 
en  to  execute. them.  "The  law  is  w^l  set- 
tled that  a  principal  who  ne^ects  prcaaptlr 
to  disavow  an  act  of  his  agent  by  which  tbe 
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latter  baa  transcended  bis  authority  makes 
tbat  act  his  own;  and  the  maxim  which 
makes  ratification  equivalent  to  a  precedent 
authority  Is  as  much  predicable  of  ratifica- 
tion by  a  corporation  as  it  Is  of  ratification 
by  any  othee  principal,  and  It  Is  equally  to 
be  presumed  from  the  absence  of  dissent" 
Kelsey  v.  Bank,  69  Pa.  St.  429.  Mr.  Mora- 
wetz  says:  "Acquiescence  Is  good  evidence 
of  consent;  and  If  the  agents  of  a  corpora- 
tion who  have  power  to  ratify  an  unauthot^ 
izcd  act  performed  by  another  agent  mani- 
fest no  dissent  after  having  received  full 
notice,  a  ratification  of  the  act  may  often  be 
presumed."  Mor.  Prlv.  Corp.  |  633.  And 
Bfr.  Beach  says:  "Batiflcatlon  by  directors 
may  be  made  by  accepting  tbe  report  of  a 
committee  stating  the  facts,  or  by  the  acqui- 
escence of  a  majority  of  the  directors  with 
full  knowledge  of  the  contract  so  ratified. 
Ratification  may  be  also  presumed  from  a 
fallinre  to  exercise  promptly  the  right  of  dis- 
affirmance." 1  Beach,  Prlv.  Corp.  S  195. 
In  Sherman  v.  Fitch,  98  Mass.  59,  where  an 
action  was  brought  upon  a  mortgage  exe- 
cuted by  the  president  of  the  corporation 
^thout  formal  anthorlty,  the  court  say: 
"The  remaining  consideration  relates  to  the 
authority  of  Sampson  to  execute  tbe  mort- 
gage in  behalf  of  the  corporation.  It  Is  not 
necessary  tbat  the  authority  should  be  giv- 
en by  a  formal  vote.  Such  an  act  by  the 
president  and  general  manager  of  the  busi- 
ness of  the  corporation,  with  the  knowledge 
and  consent  of  the  directors,  or  with  their 
subsequent  and  long-continued  acquiescence, 
may  properly  be  regarded  as  the  act  of  the 
corporation.  Authority  In  the  agent  of  a 
corporation  may  be  Inferred  from  tbe  con- 
duct of  Its  ofilcers,  or  from  their  knowledge 
and  neglect  to  make  objection,  as  wdl  as  In 
the  case  of  Individuals." 

The  next  objection  Is  that  the  cbattd  mort- 
Kages  were  fraudulent  and  void  as  against 
creditors.  The  defendant  contends  that  they 
are  shown  by  the  evidence  and  circumstan- 
ces attending  the  transaction  to  have  been 
made  and  executed  on  the  part  of  the  presi- 
dent of  the  company  with  the  Intent  to  hin- 
der, delay,  and  defraud  Its  creditors,  and 
that  the  defendant  actively  participated  In 
such  Intent  This  contention  proceeds  upon 
the  Idea  that  the  object  of  Durand,  as  presi- 
dent, In  making  such  mortgages,  was  to  put 
the  property  under  cover,  so  that  he  could 
carry  on  the  business  and  hold  the  other 
creditors  off  for  an  indefinite  period,  and  that 
the  defendant,  having  knowledge  of  such 
purpose,  aided  him  In  its  execution.  At  the 
time  the  mortgages  were  taken,  the  company 
-was  actively  engaged  In  business,  and  had 
'been  for  several  years.  It  is  probable,  in  the 
light  of  subsequent  events,  that  It  never  was 
solvent,  and  Its  collapse  was  only  a  question 
of  tlm&  Now  that  the  character  of  Its  presi- 
dent stands  revealed,  he  seems  to  have  been 
an  adventurer,  adroit  and  unscrupulous,  full 
of  confidence  In  himself  and  the  successful 


accomplishment  of  his  business  plans,  which 
In  some  Instances  Involved  actual  criminali- 
ty; yet  when  these  transactions  took  place 
he  had  been  president  of  the  company  for 
several  years,  and  under  his  management  It 
had  done  a  large  business  In  selling  goods 
and  borrowing  money,  which  indicated  that 
It  was  generally  regarded  by  the  business 
community  as  solvent,  and  that  its  manager 
possessed  their  confidence.  He  had  borrow- 
ed large  sums  of  the  defendant  at  different 
times,  and  the  circumstances  under  which 
the  mortgages  in  question  were  made  and 
taken  have  already  been  detailed.  There  Is 
no  doubt  that  the  defendant  was  anxious  to 
make  himself  secure.  The  previous  Indebt- 
edness of  the  company  to  him,  and  the  sum 
to  be  advanced  to  pay  Daly  &  Son,  were 
large,  and  in  all  his  prior  transactions  with 
the  president  he  had  required  collateral  se- 
curity for  loans.  There  was  therefore  noth- 
ing out  of  the  usual  order  of  affairs  In  hts 
taking  security,  and,  as  the  Daly.&  Son  in- 
debtedness was  secured  by  a  mortgage,  It 
could  hardly  be  expected  that  he  should  re- 
linquish such  security,  or  do  otherwise  than 
he  did.  In  the  exercise  of  ordinary  business 
prudence.  It  may  be  true  that  the  fact  of 
the  mortgage  covering  the  entire  property 
suggested  to  his  mind  that  the  company  was 
In  falling  circumstances;  and,  even  if  It  did, 
It  would  be  nothing  more  than  ordinary  busi- 
ness caution  for  htm  to  secure  himself 
against  loss,  and  if,  in  so  doing,  he  acted  in 
good  faith,  the  transaction  was  not  fraudu- 
lent It  Is  only  when  the  mortgage  Is  given 
and  received  with  the  Intent  to  hinder  and 
defraud  creditors  that  It  Is  void,  and  not 
when  It  is  taken  by  the  mortgagee  for  the 
honest  purpose  of  securing  a  valid  claim  or 
indebtedness.  It  may  be  that  Durand  knew 
the  business  of  the  company  must  collapse 
sooner  or  later;  yet  his  conduct  Indicates 
that  when  these  transactions  occurred  he 
thought  he  would  be  able  to  meet  the  obli- 
gations of  the  company  to  the  other  credit- 
ors, and  carry  on  the  business  for  some  time, 
at  least  But  however  that  may  be,  even 
if  we  assume  that  his  object  In  making  the 
mortgages  was  to  hold  off  his  creditors,  un- 
less the  defendant  participated  In  that  pur- 
pose, or  connived  at  his  design  to  hinder  and 
delay  them,  such  mortgage  would  not  be 
fraudulent  or  void.  The  statute  avoids  the 
mortgage  or  conveyance  when  it  is  made  and 
taken  by  the  parties  to  It  with  the  Intent  to 
hinder  and  delay  the  creditors  of  the  mort^ 
gagor.  It  Is  the  purpose  of  the  conveyance 
to  which  the  statute  has  reference,  and  hence 
It  Is  the  Intent  or  purpose  of  the  parties  In 
giving  and  receiving  the  mortgage  which 
constitutes  the  test  of  Its  validity.  It  is  not 
enough  that  the  claim  or  debt  secured  by  the 
mortgage  may  be  valid,  although  that  cir- 
cumstance Is  an  Important  factor  in  the 
transaction,  if  such  mortgage  was  made  and 
taken  by  the  parties  with  Intent  to  hinder  or 
dday  creditors.    Now,  f^Itibought  the  defen||p 
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ant  may  have  thongtat  that  the  company  was 
In  failing  circumstances,  and  that  Its  presi- 
dent sought  by  the  mortgages  to  hold  off  its 
creditors  until  Its  financial  difficulties  could 
l>e  tided  OTer,  yet  If  the  mortgage  was  valid 
«n  Its  face,  and  accepted  by  the  defendant 
without  any  secret  trust  or  understanding  In 
furtherance  of  such  object,  or  connivance  or 
i)artlcipatlon  In  such  fraudulent  Intent,  but 
for  the  purpose  of  securing  the  payment  of 
the  debt,  such  mortgages  are  not  fraudulent 
er  void.  The  mere  fact  that  hindrance  and 
delay  would  necessarily  result  from  the  exe- 
cution of  such  mortgages  would  not  render 
them  fraudulent.  Every  mortgage  upon  the 
property  of  the  debtor  necessarily  tends  to 
hinder  and  delay  creditors,  and  especially  so 
when  It  covers  the  entire  property  of  the 
mortgagor,  as  in  that  case  Its  effect  would  be 
to  deprive  other  creditors  of  all  means  of  ob- 
taining satisfaction  of  tbelr  equally  meritori- 
ous claims;  yet  If  the  mortgage  was  receiv- 
ed by  the  creditor  in  good  .faith,  to  secure  the 
payment  of  a  valid  debt,  the  delay  and  hin- 
drance necessarily  arising  therefrom  Is  not  a 
fraudulent  hindrance  In  the  sense  of  the  law. 
This  results  from  the  fact  that  It  Is  lawful 
for  a  debtor  to  prefer  one  creditor  to  anoth- 
er, or  to  secure  one  and  leave  another  unse- 
cured, notwithstanding  his  motive  may  be  to 
prevent  ills  other  creditors  from  collecting 
their  demands;  the  delay  or  hindrance  occa- 
sioned thereby  to  such  creditors  Is  not  within 
any  legal  prohibition.  The  reason  Is  that, 
where  there  Is  a  valid  debt  and  a  real  trans- 
fer, there  la  no  ground  upon  which  to  predi- 
cate collusion  or  fraud.  To  avoid  a  mort- 
gage or  other  conveyance  as  fraudulent  and 
void,  there  must  be  a  real  design  on  the  part 
of  the  mortgagor,  In  which  the  mortgagee 
participated,  to  withdraw  his  property  from 
the  claims  of  bis  creditors;  so  that  the  real 
question  Is  whether  the  president  of  the  com- 
pany  made  the  mortgages  In  question  with 
Intent  to  defraud,  delay,  or  hinder  Its  credit- 
ors, and  the  defendant  accepted  them  with 
knowledge  of  that  design,  and  with  Intent  .to 
promote  its  accomplishment  There  was 
some  evidence  tending  to  show  that  the 
president  of  the  company  thought  or  expect- 
ed that  if  he  could  procure  a  loan  from  the 
defendant  whereby  he  would  be  able  to  liqui- 
date the  mortgages  to  Daly  &  Son,  who 
were  demanding  payment,  and  at  the  same 
time  secure  the  defendant  by  a  mortgage  up- 
on  the  stock  of  goods,  it  would  enable  him 
to  tide  the  company  over  Its  difficulties,  and 
bold  off  its  other  creditors  until  he  could, 
make  some  other  arrangements  for  paying 
them,  which  he  contemplated.  If  Durand 
bad  in  mind,  beyond  securing  the  Indebted- 
ness to  defendant,  the  purpose  to  use  the 
mortgages  as  a  cover  to  withdraw  the  man- 
gaged  property  temporarily  out  of  the  reach 
of  the  company's  creditors,  he  could  not 
make  such  pun>ose  effective  without  the  con- 
sent  and  co-operation  of  the  defendant;  and 
there  are  no  facts  or  circumstances  tending 


to  show  that  the  defendant  oonnlred  at  or 
participated  in  such  purpoee^   or  that  the 
mortgages  were  taken  with  the  secret  nnder- 
standing  that  they   should    be   used    as  a 
means  to  hold  off  or  baffle  other  crediton. 
The  amdety  of  the  defendant  to  Becnre  hb 
demand  and  the  money  advanced  to  pay  off 
the  Daly  &  Son  mortgages  shows  that  in  the 
race  of  diligence  he  was  vigilant  and  attoi- 
tive  to  his  own  Interests,  but  there  are  no 
facts  or  circumstances  connected   ■with  the 
transaction  which  satisfy  us  that  the  defend- 
ant  connived   at,    or   participated     In.    any 
fraudulent  design  that  Durand  may  poasib^ 
have  contemplated.     If  the  mortgages  only 
appropriated  a  fab:  amount  of  property  as  se- 
curity for  the  indebtedness,  although  It  vas 
all  the  property  of  the  company,   the  fa« 
that  the  defendant  may  have  known  that 
Durand,  In  making  such  mortgages,  had  the 
design  to  hinder  and  delay  other  creditors, 
would  not  vitiate  them  if  the  defendant  did 
not  accept  them  with  the  intent  to  aid  him  in 
such  design,  but  solely  to  secure  the  pay- 
ment of  bis  claim  against  the  company.     Mr. 
Bump  says:     A  creditor  "does  not  violate 
any  principle  of  the  statute  when  he  takes 
payment  or  security  for  his  demand,  thoa^ 
others  are  thereby  deprived  of  all  means  of 
obtaining  satisfaction  of  their  own  equally 
meritorious  claims,  and  though  he  may  be 
aware  of  the  Intent  of  the  debtor  to  defeat 
the  collection  of  theitL     Fraud,  in  its  legal 
sense,  cannot  be  predicated  of  snch  a  trans- 
action.    Wherever  there  is  a  true  debt  and  t 
real  transfer  for  an  adequate  consideration 
there  is  no  collusion."    Bump,  Fraud.  Conv. 
(2d  Ed.)  p.  187.     A  debtor  has  the  right  to 
secure  a  creditor,  and,  if  he  does  so  by  girin; 
a  mortgage,  it  is  what  the  law  admits  to  be 
rightful,  although  the  effect  will  be  to  hia- 
dw  other  crodltors,  and  he  so  Intends;  yet,  if 
such  mortgage  is  accepted  in  good  faith,  it  is 
not  a  fraudulent  hindrance,  beoanse  the  debt- 
or has  not  disposed  of  his  property  In  a  way 
to  prevent  its  application  to  the  satisfactlMi 
of  his  bona  fide  debts.     Sabln  t.  Fad  Co., 
(Or.)  34  Pac.  694.     To  hold  otherwise  would 
be  to  establish  as  a  rule  what  Blade,  C.  J., 
says  "requires  a  man  to  take  care  of  bis 
neighbor's   Interest  at  the  expense  of  his 
own,"  and  which  he  thinks  "Is  utterly  im- 
practicable In  the  present  state  of   htunan 
society."    Oovanhovan  ▼.  Hart,  21  Pa.  St 
601. 

As  the  company  was  carrying  on  Its  bad- 
ness with  the  expectation  of  Its  continuance 
at  the  time  when  these  transactions  occnmd. 
and  was  what  is  sometimes  called  a  "gttog 
concern,"  we  have  not  deemed  It  necessary 
to  consider  the  question  as  to  the  right  of 
an  insolvent  oorpwation  to  prefer  creditoisL 
The  mortgages  contain  no  power  of  sale  in 
the  mortgagor  for  bis  own  benefit,  nor  i* 
tbexe  aiiything  therrin  which  the  court  can 
say  is  imlawful.  The  mortgagor  is  allowed 
to  remain  in  possession  of  the  goods,  but  be 
Is  required  to  keep  a  strict  account,  and  psy 
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over  tbe  proceeds,  leas  the  expenses  of  the 
business,  to  the  defendant;  and  it.  Is  per- 
fectly evident  that  by  honest  conduct  under 
tliese  mortgages  there  could  be  no  fraudulent 
result.  The  facts  show  that  the  president 
of  tbe  company  did  account  for  and  pay  over 
the  proceeds  of  the  stock  some  time  between 
the  9th  and  29th  of  January,  1892,  and  fur- 
nished written  statements  of  sales  made  for 
cash,  and  of  some  few  small  goods  that  were 
sold  on  credit,  which  latter  sales  being  con- 
trary to  the  terms  of  the  mortgages,  the 
defendant  became  dissatisfied,  and  on  the 
last-named  date  took  possession  of  the  stock 
of  goods,  and  proceeded  to  sell  and  dispose 
of  it  The  record  discloses  the  amount  of 
sales  made  by  him,  and  the  stock  remaining 
on  hand  and  under  his  control  when  the  pres- 
ent suit  was  commenced.  It  is  the  fact  that 
tbe  sales  of  a  few  small  goods  on  credit,  and 
the  failure  to  render  proper  accounts,  there- 
by violating  the  terms  of  the  mortgage,  gave 
rise  to  the  Inference  that  the  president  was 
allowed  to  remain  in  possession  of  the  goods, 
and  to  use  the  proceeds  for  his  ofrn  benefit 
But  the  evidence  shows  that  Durand  only 
remained  in  possession  about  20  days,  and 
that,  as  soon  as  the  defendant  discovered 
that  the  accounts  were  not  kept  as  they 
should  be,  he  took  possession  of  the  stock. 
TJnder  these  circumstances,,  we  do  not  think 
that  the  sales  of  these  small  goods,  which 
brought  but  a  trifling  amount,  ought  to  op- 
erate to  render  the  mortgages  void.  The  de- 
fendant was  vigilant  and  his  conduct  indi- 
cated that  he  intended  that  the  terms  of  tbe 
mortgages  should  be  strictly  observed,  and 
that  any  departure  therefrom  would  not  be 
tolerated.  .We  think,  therefore,  that  the 
mortgages  were  valid,  and  constitute  a  lien 
on  the  property,  and  that  the  defendant  is 
entitled  to  hold  and  retain  the  same,  and  the 
moneys  arising  therefrom,  until  the  compa- 
ny's indebtedness  to  him  Is  fully  paid. 

It  is  further  contended  that  the  company  is 
entitled  to  the  possession  of  certain  {Hromis- 
sory  notes,  which  it  Is  claimed  that  Durand, 
as  president,  delivered  to  the  defendant  as 
additional  security  for  such  mortgage  indebt- 
edness. The  facts  show  that  tbe  notes  were 
payable  to  the  company,  and  were  not  in- 
dorsed to  tbe  defendant,  but  were  simply 
banded  over  to  him  by  verbal  delivery.  The 
evidence  Is  conflicting  In  regard  to  the  cir- 
cumstances under  which  such  delivery  was 
made.  The  defendant  testifies,  in  effect, 
that  after  he  took  possession  of  the  stock  he 
demanded  additional  security,  and  that  the 
president  of  the  company  handed  those  notes 
to  him  with  the  remark,  "Here,  I  will  turn 
those  notes  over  to  you  as  additional  se- 
curity," and  that  he  said,  "All  right,"  and 
took  the  notes.  Mr.  Anderson,  who  was  pla- 
ced In  cfharge  by  the  defendant,  testified  that 
the  notes  were  turned  over  to  him  by  the 
president  to  assist,  or  to  be  used.  In  paying 
running  expenses,  and  that  while  tbe  notes 


were  in  bla  charge,  and  in  the  safe,  Durand 
asked  toe  them;  and  upon  tbelr  delivery  to 
him  he  was  about  to  deliver  some  of  them, 
amounting  In  face  value  to  about  |1,500,  to 
another  creditor,  when  he  (Anderson)  pro- 
tested, and  telephoned  the  defendant  what 
Durand  proposed  to  do,  whereupon  the  de- 
fendant soon  after  came  over  and  took  the 
notes,  against  his  will  and  his  understand- 
ing, and  carried  them  off.  The  president 
had  no  authority,  other  than  that  derived 
from  tbe  resolution  to  which  reference  haa 
been  made,  to  deliver  such  notes  as  collat- 
eral security.  It  is  extremely  doubtful  if 
such  resolution  authorized  him  to  use  such 
notes  for  that  purpose,  and,  in  view  of  the 
fact  of  conflict  in  the  evidence  as  to  whether 
«  not  they  were  ever  delivered  to  him  as 
additional  security  for  the  Indebtedness,  we 
do  not  think  there  was  such  a  delivery  a» 
would  constitute  ah  equitable  assignment  of 
such  notes,  or  entitle  the  defendant  to  re- 
tain the  same,  or  the  moneys  collected  there- 
on, until  his  Indebtedness  should  be  paid,  or 
at  all.  Tbe  facts  show  that  he  has  collected: 
upon  such  notes  the  sum  of  $3,142.55,  and 
that  he  has  the  same  in  his  possession  or  im- 
der  his  controL  The  finding  of  the  trial 
court,  therefore.  In  respect  to  such  notes,. 
Is  set  aside,  and  the  defendant  is  required  to 
tvirn  over  the  above-mentioned  sum,  as  col- 
lected on  such  notes,  to  the  receiver  for  the 
company,  and  also  to  deliver  to  him  the  notes 
remaining  in  his  bands,  and  unpaid  In  whole 
or  In  part 

The  next  objection  relates  to  certain  con- 
tracts which  were  delivered  to  William  A. 
Carrie  by  the  president  In  the  way  of  a 
pledge  for  a  debt  owing  to  him  for  money 
advanced  for  tbe  company.  The  facts  show 
that  defendant  paid  Gurrie  |1,210  for  such 
contracts,  which  secured  the  possession  of 
the  same,  and  that  Cnrrle  credited  the  com- 
pany with  the  amount  of  this  money  when 
so  paid.  Upon  these  contracts  the  defendant 
has  collected  in  cash  the  sum  of  $1,136.46, 
and  those  uncollected  are  still  In  his  po88e»- 
slon.  As  the  facts  show  that  the  money  re- 
ceived from  the  defendant  In  payment  for 
those  contracts  was  applied  to  the  discharge 
of  the  company's  obligations  incurred  for 
freight,  the  trial  court  held  that  the  defend- 
ant was  entitled  to  hold  such  contracts,  andl 
all  money  collected  thereon  or  which  he  may 
receive,  until  he  realizes  the  sum  of  |1,210, 
the  amount  paid  for  them,  and  that,  after 
realizing  said  amount,  he  should  transfer 
said  contracts  to  the  plaintiff.  Without  far- 
ther detail,  we  think.  In  view  of  all  the 
facts  and  the  circumstances  surrounding 
them,  that  tUs  finding  is  correct,  and  should 
be  sustained.  From  these  considerations  It 
fcdlows  that  the  decree  must  be  modified  so 
as  to  conform  to  the  views  herein  expressed; 
and  It  is  so  ordered,  and  that  the  plaintiff  re- 
cover hla  costs  and  dlsburaementi  la  this 
court. 
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SABIN  T.  OOLTIMBIA  RIVBB  LUMBER  & 
FUEL  CO.  et  al. 

(Snpreme  Gonrt  of  Oregon.     Feb.  14,  1894.) 

InBOI.TBXT  COKPOKATIOJf— Vrbferences. 

The  fact  that  a  corporation  engaged  In 
the  business  for  which  it  was  organized  is  em- 
barrassed, and  nnable  to  pay  its  debts  at  ma- 
turity, does  not  necessarily  render  it  insolvent, 
so  as  to  preclnde  the  execution  by  it  of  a  mort- 
gage on  its  property  in  good  faith  to  secure  a 
debt     34  Pac.  W2. 

On  rehearing.    Denied. 

For  prior  report,  see  34  Pac.  892. 

BEAN,  3.  The  opinion  In  this  case  Is  chal- 
lenged by  a  petition  for  rehearing  because 
It  la  held  therein  that,  If  the  mortgages  were 
taken  by  the  mortgagee  In  good  faith  to  se- 
cnre  an  honest  debt,  the  mottve  or  purpose 
of  the  debtor  in  giving  them  was  Immaterial. 
This  question  has  been  re-examined  both  on 
this  petition  and  In  Durand  Organ  A  Piano 
Co.  T.  Bowman,  (Just  decided,)  35  Pac.  848, 
and  the  opinion  of  the  chief  Justice  in  the 
latter  case  renders  the  further  dlscosslcm  of 
that  subject  unnecessary. 

It  Is  also  challenged  because  It  Is  substan- 
tially held  that  a  corporation  engaged  In  the 
condnct  of  the  business  for  which  It  was  <«:- 
ganized,  although  embarrassed  and  nnable  to 
pay  Its  debts  at  maturity,  does  not  necessari- 
ly become  Insolvent,  within  the  meaning  of 
the  authorities  holding  that  an  Insolvent  cor- 
poration cannot  prefer  one  creditor  to  anoth- 
er, and  counsel  say  they  "are  at  an  utter  loss 
to  Imagine  why  the  same  rule  should  not  be 
applied  In  such  cases  as  In  bankruptcy  pro- 
ceedings." The  reason  Is  manifest  A  cor- 
poration conducting  a  business  of  the  mag- 
nitude and  character  of  this  depends  for  its 
very  life  upon  Credit  It  could  not  run  a 
single  day  without  It.  It  must  have  credit  In 
bank,  and  with  those  with  whom  It  deals; 
and  to  say  that  It  Is  Insolvent,  wlttiln  the 
meaning  of  the  rule  Invoked,  because  It  Is 
unable,  by  reason  of  a  dull  market  or  other 
cause,  to  meet  Its  obligations  In  the  ordinary 
course  of  business  at  maturity,  or  because 
sufficient  could  not  be  realized  from  Its  prop- 
erty at  forced  sale  to  pay  its  debts,  would  be 
to  deny  to  such  a  ccK'poratlon  the  Jus  dispo- 
nendi  of  Its  property  and  the  right  to  con- 
tinue In  business.  In  Corey  v.  Wadsworth, 
(Ala.)  11  South.  350,  the  court.  In  defining  at 
what  stage  of  a  corporation's  afTalrs  it  must 
be  pronounced  Insolvent,  so  as  to  bring  It 
within  the  rule  prohibiting  preferences,  says: 
"It  Is  not  enough  that  Its  assets  are  Insuffi- 
cient to  meet  aU  its  llabUItles,  If  It  be  still 
prosecuting  Its  line  of  business,  with  the 
prospect  and  expectation  of  continuing  to  do 
so;  In  other  words,  If  It  be.  In  good  faith, 
what  Is  sometimes  called  a  'going*  business 
or  establishment  Many  successful  corporate 
enterprises.  It  Is  believed,  have  passed 
through  crises  when  their  property  and  ef- 
fects. If  brought  to  present  sale,  would  not 


have  discharged  all  their  liabilities  ts  iz 
And  Mr.  Thompson,  who  is  an  able  tAtta- 
of  the  "trust-fund"  doctrine,  sajs,  npcc  i 
subject:    "The  meaning  of  the  docfetlse  ii  i 
that  such  assets  [of  a  corporati(Hi]  are  li  l 
strict  or  dose  sense  a  trust  fnnd  for  tjx  c-. 
Itors  of  &  corporation  while  it  ii  s  so.V 
cem.    It  does  not  In  any  sense  disibi- '. 
directors  from  dealing  with  the  tmtaii: 
corporation,   In   the   ordinary  omdh  t. 
business,  as  fully  as  an  Individnal  i!ii:b'  z 
der  the  same  circumstances  deal  viUi  U 
sets;   but  Its  meaning  Is  that,  wtaeo  tV.: 
of  Insolvency  Is  reached  or  apptctdrl- 
that  the  directors  can  no  longs'  deal  iri't'. 
assets   of   the   corporation   In  the  cr.'- 
course  of  business,  but  must  deal  wAi- 
In  the  contemplation  of  Insolvency  ni  i- 
pension,  then  the  assets  become,  in  ^t  i^- 
of  the  directors,  a  trust  fund  for  the  cr-i 
of  the  corporatltHi,  and  the  dlrectori  V  : 
the  trustees  of  that  fond."    And.  mar-.-. 
the  doctrine,  be  puts  the  case  o(  i  - 
which,  after  resisting  a  run  made  br  !s . 
posltors  by  payment  of  their  6ensaa!s  r 
Its  counter.  Is  finally  compelled  to  $>>- 
and  says:  "So  long  aa  It  did  that  it  v-' 
Ing  In  the  regular  course  of  Its  bosis '?'<. 
in  the  absence  of   a   statutory  pn.!: 
under  all  legal  conceptions,  the  preirrc- 
obtained  by  tb08e-deposit(»^  were  hours' . 
lawful,  and  were  made  In  good  faiti.  tr:  :■ 
they  were  made  when  the  directors  t<u  ' 
that  they  would  be  able  to  pay  all  i:  r. 
but  If,  after  closing  Its  doors,  the  dlre^>' 
solve  to  single  out  colaln  of  its  (!'':■<■'' 
and  pay  them  in  full,  or  divide  soki.'  - 
what  remains,  snch  a  transaction  wod! :  '- 
he  says,  within  the  doctrine  pnriutuiz: 
lns<dvent   corporation    from    prefeni:  '• 
creditor  to  another.    27  Am.  Law  E«f  ^ 
It  seems  to  us  that  tbe  doctrine  for  ^■ 
plaintiff  contends  can  only  apply,  i^i'- 
when  that  pcrint  In  the  affairs  of  tbe  a'' 
tlon  is  reached  where  Its  managers  fls^ -' 
selves  obliged  to  deal  "with  Its  assets !: '  ~ 
of  a  suspension  by  reason  of  its  tii»'i:~ 
but  not  while  the  corporation  is  In  %-'<  ' 
engaged  in  the  bustness  for  wbidi  K  ^-' 
ganized,  although  In  fact  it  may  be  'tsf-'- 
This  principle  is  borne  oat  by  tyons-T. - 
Hardware  Co.  v.  Perry  Stove  Masff  • 
(Tex.  Sup.)  24  S.  W.  16;   DnncoB* '^ 
road  Co.,  88  N.  Y.  1,  and  Dnrairf  £«- 
Piano  Co.  ▼.  Bowman,  napcK.   Tbe  pe^'- 
denied. 


SCHMIDT  et  aL  T.  MeBWSN  sttL  i'' 
131.) 

(Supreme  Court  of  Calif  omia.   Dec  3(>.  "^ 

In'  bank.  Appeal  from  supenor  (<•■ 
and  county  of  San  Francisco;  F.  'V-  -' 
Judge. 

Action  by  Sduaidt  and  othen  tf^ 

Bwen  and  others  to  recover  duw*" 

fringement  of  a  trade-mark,  and  ts  ■'- 

injunction.    From  a  decree  tat  ^*s^ 

Tigitizcd  by '^ 


Cal.) 
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from  an  order  denying  a  motion  for  a  new  trial, 
defendant*  appeal.  Order  affirmed.  Decree 
modified. 

.Tames  G.  Macnire,  E.  S.  Salomon,  and  Henry 
Eickhoff,  for  appellants.  John  L.  Boone  and 
Langhome  &  Miller,  for  respondents. 

PATERSON.  J.  The  larger  label  used  by  the 
defendants  in  this  case  is  very  much  like  the  one 
used  by  the  defendants  in  the  Brieg  Case,  (Cal.) 
35  Pac.  623.  It  is  oval  in  form,  and  in  that 
respect  more  closely  reseihbles  the  plaintiff's 
label.  The  neck  label  is  crescent  in  form,  with 
letters  of  nnequal  length,  but  bears  no  marginal 
lines  like  those  found  In  the  plaintiff's  neck 
label.  Taken  as  a  whole,  it  is  at  least  as  close 
An  imitation  of  the  plaintiff's  label  as  the 
Brieg  label  Is:  and,  the  evidence  in  other  re- 
spects being  the  same,  the  order  should  be  af- 
firmed. The  order  denying  the  defendant's  mo- 
tion for  a  new  trial  is  affirmed.  The  cause  is 
remanded,  with  directions  to  the  court  below 
to  modify  the  decree  in  accordance  with  the 
views  expressed  in  the  case  of  Schmidt  t. 
Brieg,  (this  day  filedj  As  so  modified,  the 
Judgment  will  stand  amrmed. 

We  concur:  McFARLAND,  J.;  GAR- 
OUTTB,  J.;  HARRISON,  J.;  FITZGER- 
ALD, J. 


SCHMIDT  et  al.  t.  STBINKB  et  al.    (No.  15,- 
133.) 

(Supreme  Coort  of  California.    Dec  30,  1898.) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  Saa  Ftandsoo;  F.  W.  Lawler, 
Judge. 

Action  by  Schmidt  and  others  against  Steinke 
and  others  to  recover  damages  for  infringement 
of  a  trade-mark,  and  to  obtain  an  injunction, 
from  a  decree  for  plaintiffs,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendants 
appeal.    Order  affirmed.    Decree  modified. 

Jamea  O.  Maguire,  E.  S.  Salomon,  and  Henry 
EickhoS,  for  appellants.  John  L.  Boone  and 
X^anghonw  ft  Miller,  for  respondents. 

PATERSON,  J.  The  labels  nsed  by  the  de- 
fendants in  this  case  are  precisely  the  same  In 
shape  and  slxe  as  those  used  by  the  plaintiffs. 
The  word  "Saraaparilla"  covers  the  same  space 
in  the  margin  of  the  upper  portion  of  the  label, 
and  in  the  same  type  as  in  the  plaintiffs'  label. 
In  the  margin  of  the  lower  portion  of  the  label 
are  the  words  "and  Iron  Phosphates,"  the  same 
■pace  in  the  plaintijSs'  being  occnpied  by  the 
-words  "and  Iron  Water."  In  place  of  the  trade- 
mark in  the  upper  portion  of  the  label,  defend- 
ants inserted  in  th^r  label  a  monogram  occupy- 
ing about  the  same  space,  with  the  letter  "s"  in 
the  center,  making  the  monogram  resemble 
somewhat  the  trade-mark  of  the  plaintiffs,  the 
chief  feature  of  which  is  the  letter  "s."  Two 
parallel  lines  cross  the  center  of  the  label,  with 
the  words  "Stdnke  Bros."  where  the  plaintiffs' 
label  shows  the  words  "Schmidt  &  Co.  In  the 
lower  portion  of  the  large  label,  and  above  the 
inner  marginal  line,  are  the  words:  "San  Fran- 
cisco. A  great  blood  purifier  and  pleasant  tenia 
Taken  in  quantity,  it  cures  all  skin  diseases." 
In  the  same  place  on  the  plaintiffs'  label  are 
the  word*  "Stockton,  Cal.  A  great  blood  puri- 
fier and  pleasant  tonic.  Taken  in  quantity,  It 
cure*  all  skin  diseases."  Beneath  the  words 
in  each  label  is  a  fanc^  flourish,  almost  identi- 
oU  in  form.  The  two  labels  are  practically  the 
same,  except  in  color.  The  order  denying-  the 
defendants'  motion  for  a  new  trial  is  affirmed. 
The  cause  is  remanded,  with  directions  to  the 
«ourt  below  to  modify  the  decree  in  accordance 
with  the  views  expressed  in  the  case  of  Schmidt 


T.  Brieg,  (Na  16,132,  thb  day  filed,)  S5  Pae. 
623.  As  so  modified,  the  judgment  will  stand 
affirmed. 

We    concur:     GAROUTTB,    J.:     MoFAR- 
LAND,  J.;  HABRISON,  J.;  FITZGERALD, 

Js 


SCHMIDT  et  al.  t.  CRYSTAL  SODA-WA- 
TER CO.    (No.  16,184.) 
(Supreme  Ck>nrt  of  California.    Dec.  80,  1893.) 

In  bank.  Appeal  from  superior  court,  city 
and  ootmty  of  San  Francisco;  F.  W.  Lawler, 
Judge. 

Action  by  Schmidt  and  others  against  the 
Crystal  Soda- Water  Co.  to  recover  damages  for 
infringement  of  a  trade-mark,  and  to  obtain '«n 
injunction.  From  a  decree  for '  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Order  affirmed.  Decreo 
modified. 

James  G.  Maguire,  E.  S.  Salomon,  and  Henry 
Blckhoff,  for  appellant.  John  L.  Boone  and 
Langhome  &  Muler,  for  respondents. 

PATERSON,  J.  The  labels  of  the  defendant 
are  the  same  in  size,  form,  and  design  as  those 
used  bv  the  plaintiffs.  The  neck  label  is  some- 
what different  from  those  noticed  in  the  other 
cases.  It  bears  the  words  "Trade  Mark,"  In 
letters  of  unequal  length,  according  to  the  po- 
sition they  occupy  on  the  crescent-shaped  label, 
with  a  triangle  m  the  center  of  the  label  be- 
tween the  two  words,  inclosing  a  scroll  and  the 
letters  "C.  S.  W.  Co."  The  plaintiffs'  neck  la- 
bel has  upon  it  the  word  "Universal,"  in  letters 
of  unequal  length,  according  to  their  position 
on  the  paper;  and  the  trade-mark  occupies 
about  the  same  space  as  the  triangle  of  the 
defendant  in  the  center  of  the  label,  between 
the  letters  "e"  and  "r"  in  the  word  "Unl- 
versal."  The  case  is  in  all  material  respects 
like  the  Brieg  Case,  (this  day  filed,)  36  Pao. 
623.  In  all  of  these  cases  the  complaint  Is  the 
same.  Appellant  contends  that  the  demurrers 
ought  to  nave  been  sustained,  because  it  Is  not 
alleged  that  the  plaintiffs  ever  acquired  any 
trade-mark  or  exclusive  right  to  the  use  of  the 
wards  "SarsaparUla  and  Iron,"  or  that  defend- 
ant ever  adopted  or  used  any  imitation  of  plain- 
tiffs' alleged  trade-mark.  It  is  claimed,  also, 
that  tiie  complaint  is  ambiguous  in  certain  re- 
spects. We  deem  it  sufficient'  to  eay,  upon  this 
question,  that  the  facts  stated  in  the  complaint 
are  substantially  those  we  have  set  forth  in  our 
opinion  in  the  Brieg  Case,  and,  upon  the  views 
therein  expressed,  the  demurrer  was  properly 
overruled.  The  cvder  denying  the  defendant's 
motion  for  a  new  trial  is  amrmed.  The  cause 
is  remanded,  with  directions  to  the  court  be- 
low to  modi^  the  decree  in  accordance  with  the 
views  expressed  in  the  case  of  Schmidt  T.  Brieg, 
(No.  15,132;  this  day  filed.)  As  so  modified, 
the  judgment  will  stand  affirmed.  , 

We  concur:  McFARLAND,  J.:  GAR- 
OUTTB, J.;  HARRISON,  J.;  FITZGER- 
ALD, J. 


SCHMIDT  «t  aL  T.  HAAKB  et  al.    (No.  16,- 

135.) 
(Supreme  (^nrt  of  California.    Dec.  80,  1893.) 

In  bank.  Apoeal  from  superior  court,  dty 
and  county  of  San  Francisco;  F.  W.  Lawler, 
Judge. 

Action  by  Schmidt  and  others  against  Baake 

and  others  to  recover  damages  for  infringement 

of  a  trade-mark,  and  to  obtain  an  injunction. 

From  a  decree  for  itlaintiffs,  and  from  an  order 
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denying  a  motion  for  a  new  trial,  defendants 
appeal.    Order  affirmed.    Decree  modified. 

James  Q.  Magnire,  E.  S.  Salomon,  and  Henry 
Bidchofl,  for  appellants.  John  L.  Boone  and 
Langhome  &  Miller,  for  respondents. 

PATERSON.  J.  This  action  is  in  its  nature 
and  the  facts  fonnd  similar  to  the  Brieg  Case, 
(No.  16,132,  this  day  filed,)  85  Pac.  623.  The 
defendants'  label  in  this  case  differs  from  the 
label  in  the  Brieg  Case,  chiefiy  in  the  matter 
of  color.  Like  the  plaintiffs'  label,  the  larger 
label  is  oral  in  form,  and  the  smaller  or  neck 
label  a  crescent,  with  letters  of  unequal  length. 
There  are  the  same  parallel  and  prominent 
lines  in  the  border.  Instead  of  a  monogram 
like  those  in  the  other  cases,  there  Is  a  small 
pictnre,  occnpjring  about  the  same  space  as 
the  plaintiffs  trade-mark,  and  upon  the  i&- 
sidb  of  the  label  are  written  the  nsnal  words, 
"A  great  blood  pnrifier  and  pleasant  tonic' 
The  findings  of  the  court  are  sumrarted  by 
the  evidence,  and  the  order  shonld  be  affirmed. 
The  order  denying  the  defendants'  motion  for 
a  new  trial  is  affirmed.  The  cause  is  remanded, 
with  directions  to  the  court  below  to  modify 
the  decree  in  accordance  with  the  views  ex- 
pressed in  Schmidt  v.  Brieg,  (No.  15,132,  this 
day  filed.)  As  so  modified,  the  Judgment  will 
stand  afBrmed. 

We  concur:  McFARLAND,  J.;  QAR- 
OUTTB,  J,;  HARRISON,  J.;  FITZOBH- 
ALD.J, 


SCHMIDT  et  al.  t.  LIBERTY  SODA- 
WORKS  CO.    (No.  16,1(J3.) 
(Supreme  Court  of  California.    Dec.  90.  1883.) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  F.  W.  lAwler, 
Judge. 

Action  by  Schmidt  and  others  against  the 
Liberty  Soda-Works  (Company  to  recover  dam- 
ages for  infringement  of  a  trade-mark,  and  to 
obtain  an  injunction.  From  a  decree  for  plain- 
tiffs, and  from  an  order  denving  a  motion  for  a 
new  trial,  defendant  appeals     ~ 


Decree  modified. 


[Is.   Order  affirmed. 


James  O.  Hagnire,  E.  S.  Salomon,  and 
Henry  Bldchoff,  for  appelant.  John  L.  Boone 
and  Langhome  &  Miller,  for  respondents. 

PATERSON,  J.  the  label  of  the  defendant 
in  this  case  is  the  same  in  size,  form,  and  gen- 
eral design  as  the  plaintiffs'.  It  differs  from 
the  plaintiffs'  In  general  appearance,  chiefly  in 
color;  and  that,  as  we  stated  in  the  Brieg  Case, 
85  Pac.  623,  is  not  controlling.  Unlike  all  the 
other  cases  we  have  considered,  the  larger  label 
bears  in  the  upper  margin  thereof  the  words 
"Phosphate  Iron,"  and  in  the  lower  margin  the 
words  'and  Sarsaparilla."  In  all  the  other  labels, 
including  the  plaintiffs',  the  word  "Sarsa- 
parilla'' Is  in  the  upper  margin,  and  the  words 
''and  Iron  Water,  or  "and  Iron  Phosphate," 
are  between  the  marginal  lines  of  the  lower 
half  of  the  laliel.  Between  the  upper  marginal 
line  of  the  lower  half  of  the  label  and  the  lower 
line  of  the  center  space  on  which  the  name 
of  the  manufacturer  is  printed  are  the  words 
"San  Francisco,  California,"  and  below  them 
the  usnal  legend,  "A  great  blood  purifier  and 
pleasant  tonic.  Taken  in  quantity,  it  cures 
all  skin  diseases,"  ornamented  below  with  the 
familiar  flourish  or  scroll.  We  think  the  de- 
cision In  the  Brieg  Case  determinative  of  the 
questions  involved  nerein. 

There  is  another  question  which  we  have  not 
passed  upon  in  either  of  the  other  cases.  It 
ts  claimed  that  the  court  erred  In  admitting 
plaintiffs'  alleged  letters  patent  The  contents 
of  the  document  are  not  set  out  in  the  state- 
ment.   Error  must  be  shown.    It  appears  fur- 


thermore that  the  paper  wa»  introduced  only 
to  show  the  formula  used  b>  the  defendaat  in 
the  manufacture  of  its  beverage,  and  the  court 
does  not  seem  to  have  attached  mncfa,  if  any. 
weight  to  it  The  same  may  be  said  with  re- 
spect to  the  commissioner's  certificate  of  reg- 
istration. In  all  of  these  cases,  except  the  ca<e 
against  Welch  et  al.,  (No.  15,136,)  3o  Pac.  &Vv 
the  findings  support  the  judgment;  and  the  evi- 
dence supports  the  findings. 

It  is  claimed  by  appellant  that  It  ts  impossiMe 
to  sustain  the  court's  decision  without  the 
finding  that,  at  the  time  of  the  ad<q>tion  by 
plaintiffs  of  the  words  "Sarsaparilla  and  Iron." 
said  name  was  not  in  use,  or  known  or  adopt- 
ed, as  a  designation  of  the  same,  or  of  any 
similar  article  of  manufacture  on  sale;  that 
the  whole  decision  of  the  court  rest*  and  tnnu 
upon  that  findin|;.  This  contention  cannot  be 
sustained.  The  judgment  of  the  court  below 
does  not  rest  ni>on  the  appropriation  and  use  bj 
the  defendant  of  the  words  "Sarsaparilla  and 
Iron,"  but  upon  fraud  perpetrated  by  it  in  in- 
tentionally counterfeiting  plaintiffs'  labels  as 
a  whole,  and  thereby  deceiving  the  pnblic,  and 
pirating  upon  the  business  of  the  plaintiffa 
Were  the  labels,  marks,  and  devices  of  the  de- 
fendant calculated,  by  reason  of  their  dose  re- 
semblance to  those  used  by  the  plaintiffs,  to 
deceive  purchasers,  and  iMd  them,  although 
exercising  ordinary  care  and  pnidence  in  poi^ 
chasing,  to  believe  that  the  article  contained  in 
the  defendant's  packages  wIlM  the  article  manu- 
factured and  sold  by  the  plaintiffs?  This  ques- 
tion being  answered  in  the  affirmative  npon 
sufficient    evidence,    the    only    other    material 

auestion  in  the  case  relates  to  the  amoant  of 
amages.  The  order  denying  the  defendant's 
motion  for  a  new  trial  is  affirmed.  The  cause 
is  remanded,  with  directions  to  the  court  be- 
low to  modi^  the  decree  in  accordance  with 
the  views  expressed  in  the  case  of  Schmidt  v. 
Brieg,  (No.  16,132,  this  day  filed.)  As  ao  modi- 
fied, the  judgment  will  stand  affirmed. 

We  concur:  McFARLAND,  J.:  6AR- 
OUTTB,  J.;  HARRISON,  J.;  FITZGER- 
ALD. J. 


MARCBAIT  T,  TRAVELLERS'  INS  CO.  OF 

HARTFORD.  '(No.  18,109.) 
(Supreme  Court  of  California.    Feb.  15.  18M.) 

ACCIDBNT  ISgCBASOa— AonOJI  0!f  POLICT  — OoS- 

DITION8  —  "Intentional  Injuries'*  to  iNsnuBn 

— ^IKS^NITT  or  INSUKED'S  HCKDBEKR — BtIUBSCS 

— Instrcctions. 

1.  On  an  issue  as  to  the  sanity  of  the  per- 
son who  killed  insured,  the  abstract  testimony 
of  an  expert  witness  that  a  person  might  Icnow 
a  certain  act  to  be  wrong,  and  yet  poaaeas  no 
power  to  resist  an  insane  impulse  to  commit 
such  act,  is  not  cause  for  reversal,  thoaid>  such 
"insane  impnise"  is  not  recognized  a«  a  de- 
fense to  a  charge  of  felony. 

2.  where  the  sanity  of  the  person  who 
killed  insured  was  the  issue  in  an  action  <m  an 
accident  Insurance  policy  conditioned  to  be  void 
If  death  resulted  from  "intentional  injuries  in- 
flicted by  any  person,"  it  was  proper  to  refuse 
an  instruction  which  intimated  that  the  plea  of 
insani^r  has  led  to  abuse  In  the  administration 
of  justice,  and  which  advised  the  jury  that 
it  must  t>e  examined  with  care. 

8.  A  judgment  roll  which  showed  the  trial 
and  conviction  of  the  person  who  killed  the  in- 
sured was  inadmissible  to  show  his  sanity  when 
he  committed  the  homicide,  by  showing  that  it 
was  not  questioned  dnring  the  criminal  trial. 

4.  While  the  right  to  aive  an  opinion  as  to 
a  person's  sanity  is  limited  by  Ck>de  Civ.  Proc 
I  1870,  subd.  10,  to  experts  and  intimate  ac- 
quaintances, such  limitation  does  not  extend 
to  testimony  of  witnesses  as  to  his  peculiar  con- 
duct and  language^  ^ 
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Bepartmtmt  1.  Appeal  from  snperior  court, 
Fresno  county;   M.  K.  Harris,  Judge. 

Action  by  Amanda  J.  Marceau  against  the 
Travellers'  Insurance  C«mpany  of  Hartford, 
Conn.,  on  an  accident  Insurance  policy. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Edward  Lynch,  for  aH>ellant.  Dunne  & 
McPike  and  W.  i>.  Grady,  for  respondent 

GAROUTTB,  J.  The  plaintiff  and  respond- 
ent, Mrs.  Marceau,  was  the  wife  of  John  D. 
Fiske,  of  Fresno.  In  July,  1890,  Flslie  was 
shot  to  death  by  one  StiUman,  who  was  sub- 
sequently convicted  of  the  crime,  and  sen- 
tenced to  imprisonment  for  life.  At  the 
time  of  Fiske's  death  he  was  carrying  a  life 
insurance  policy  for  the  sum  of  910,000  in 
the  Travellers'  Insurance  Company,  and  this 
action  is  brought  to  recover  from  such  com- 
pany the  amount  of  the  policy.  The  policy 
contained  a  clause  declaring  It  invalid  if 
death  resulted  from  "intentional  '  Injuries 
Inflicted  by  the  insured  or  any  other  person;" 
and,  while  the  death  of  Fislie  is  not  ques- 
tioned by  the  defendant,  it  is  claimed  that 
his  death  resulted  from  causes  that  bring  it 
witliin  the  proliibition  of  the  clause  of  the 
policy  we  have  Just  quoted,  and  that  con- 
sequently plaintiff  is  not  entitled  to  re- 
cover. 

It  is  contended  upon  the  part  of  plaintiff 
that  StiUman  was  insane  at  the  time  be  com- 
mitted the  homicide,  and  consequently  the 
injuries  resulting  In  yie  death  of  Fislce  were 
not  "Intentional  injuries,"  within  the  mean- 
ing of  the  policy.  It  is  conceded  by  opposing 
counsel  that,  if  StiUman  was  insane  at  the 
time  be  fired  the  fatal  shot,  the  policy  re- 
mains in  fuU  force  and  effect;  and  thus  it 
appears  the  insanity  of  StiUman  at  the  time 
of  the  homicide  Is  the  fulcrum  upon  which 
the  entire  case  rests.  Judgment  went  for 
plaintiff,  and  this  appeal  is  prosecuted  from 
that  Judgment,  and  also  from  an  order  de- 
nying defendant's  motion  for  a  new  trial. 

1.  An  expert  witness  upon  the  subject  of 
Insanity  was  placed  upon  the  stand,  and  the 
following  occurred:  "Q.  You  understand,  of 
course,  that  insanity  is  the  result  of  a  dis- 
eased mind,  do  you  not?  A.  Yes,  sir.  Q. 
That  if  a  person  {s  insane,  while  they  may 
theoretically  know  the  difference  between 
right  and  wrong,  that  they  are  incapable 
«f  judging  or  resisting  an  Impulse  to  do 
wrong?  (The  defendant  objected  to  the  ques- 
tion on  the  ground  that  it  is  incompetent,  the 
witness  is  incompetent,  and  the  fact  is  Irrel- 
evant and  immaterial,  as  contradicting  the 
rule  of  insanity  established  by  the  supreme 
court  of  this  state.  The  court  overruled  the 
objection,  and  the  defendant  excepted.)  A. 
They  have  no  power  to  resist  the  insane  im- 
pulse they  have,  although  they  know  it  was 
wrong,  and  they  wIU  hide  and  conceal  the 
evidences  of  their  crime,  very  often  with 
more  particularity   and   ingenuity    than    a 


sane  person  would  do."  In  Holn's  Case,  82 
Cal.  120,  insanity,  as  recognized  in  our 
criminal  law,  is  declared  to  be  such  a  dis- 
eased and  deranged  condition  of  the  mental 
faculties  as  to  render  the  person  incapable 
of  distinguishing  between  right  and  wrong 
in  relation  to  the  particular  act  with  which 
he  is  charged.  The  foregoing  appears  to 
be  the  true  rule,  as  declared  by  the  courts 
of  England,  and  certainly  is  the  settled  law 
of  this  state;  and  we  cannot  recognize  the 
so<;aUed  plea  of  "irresistible  impulse,"  of 
itself,  as  a  legal  defense  to  any  charge  of 
felony.  Upon  an  examination  of  the  par- 
ticular question  and  answer  now  under  con- 
sideration, we  see  nothing  to  Justify  a  re- 
versal of  this  Judgment  and  a  retrial  of  the 
case.  Upon  a  close  analysis  of  the  question 
we  are  not  prepared  to  say  exactly  what  it 
does  mean.  It  certainly  is  not  so  clear  as 
to  be  fully  comprehended  by  the  average 
Jury  of  the  present  day;  yet,  whatever  con- 
struction may  be  given  it,  (and  it  is  probably 
susc^tible  of  more  than  one,)  the  luirm 
to  appellant,  if  harm  was  done  him.  Is  foimd 
in  the  answer.  However  objectionable  a 
question  may  be.  If  the  answer  in  no  way 
prejudices  appellant's  rights,  then  the  er-  , 
ror  of  the  court  in  allowing  the  answer  to 
be  given  is  harmless  error,  and  affords  no 
ground  for  complaint  By  bis  answer  the 
witness  testified,  in  the  abstract  to  a  certain 
phase  or  idnd  of  insanity.  His  evidence  was 
not  addressed  to  the  mental  condition  of  the 
man  StiUman,  but  was  'directed  to  principles 
touching  a  certain  branch  of  Insanity  in 
generaL  In  order  that  the  Jury  might  in- 
telligently and  fuUy  understand  the  particu- 
lar issue  of  insanity  that  was  to  be  buI>- 
mitted  to  them,  we  see  no  possible  objection 
to  a  practice  of  placing  before  them  general 
information  bearing  upon  this  most  meta- 
physical and  abstruse  subject;  and,  although 
the  witness  testified  that  a  person  might 
know  a  certain  act  to  be  wrong,  and  yet 
possess  no  power  to  resist  an  insane  im- 
pulse to  commit  the  act  stiU  it  was  for  the 
court  In  Its  instructions  to  the  jury,  to  fur- 
nish the  rule  by  which  StUlman's  mental 
condition  was  to  be  measured.  The  test  is 
inexorable;  he  is  sane  or  Insane,  tried  by 
that  rule  alone,  and  aU  the  evidence  upon 
the  subject  of  insanity  is  pertinent,  and 
pertinent  only,  for  the  purpose  of  determin- 
ing whether  or  not  the  party's  mental  con- 
dition satisfies  the  test  prescril>ed. 

2.  Appellant  complains  of  the  court's  refusal 
to  give  two  certain  instructions.  The  first  of 
these  instructions  embraced  the  principle  we 
have  quoted  from  the  Holn  Case  as  to  tlie 
true  rule  to  be  applied  upon  a  plea  of  insan- 
ity in  criminal  cases,  and  it  was  substantially 
given,  in  various  forms,  by  the  court  in  its 
charge  to  the  Jmry.  It  was  not  error  to  de- 
dine  to  again  reaffirm  the  law  bearing  upon 
that  question.  The  other  instruction  con- 
tains an  intimation  that  the  plea  of  insanity 
has  led  to  abuse  in  the  administration  of  Juslp 
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tice,  and  advises  the  jury  that  it  must  b«  ex- 
nmlned  and  considered  witb  care.  This  In- 
Btmctlon,  In  effect  was  given  In  the  criminal 
case  of  People  v.  Pico,  62  Cal.  54;  bat  we  see 
no  place  for  It  In  a  civil  action,  especially  In 
view  o(  the  fact  that  the  party  charged  with 
being  Insane  Is  neither  a  party  to  the  action, 
nor  even  Indirectly  interested  In  the  final  re- 
sult of  the  litigation. 

3.  Previous  to  the  trial  of  the  present  ac- 
tion, Stillnian  had  been  tried  and  convicted  of 
the  murder  of  Fiske,  and  sentenced  to  im- 
prisonment in  the  state  prison  for  life.  De- 
fendant's counsel  offered  In  evidence  what  be 
termed  the  Judgment  roll  in  that  case,  and, 
under  objection,  the  evidence  was  not  admit- 
ted. As  stated  by  counsel,  this  evidence  was 
offered  for  the  pvtrpose  of  showing  that,  dur- 
ing the  pendency  of  the  murder  trial,  no  pro- 
ceedings were  bad  Indicating  that  Stillman 
was  Insane  at  that  time;  that  no  suggestion 
was  mode  to  the  court  "by  counsel  that  he  was 
then  insane;  that  the  statute  regarding  the 
insanity  of  defendants  at  the  time  of  trial 
was  not  Invoked,  and  that  the  record  offered 
Indicated  no  suggestion  of  insanity;  and  coun- 
sel argues  therefrom  that  the  presumptions 
arise  from  these  facts,  first,  that  the  public 
officials  did  their  duty,  and  also  that  the  de- 
fendant's attorneys  in  that  case  did  their  duty, 
and  that  the  plea  of  present  insanity  not  be- 
ing suggested,  either  by  the  public  officials  or 
private  attorneys,  the  second  presumption  fol- 
lows that  Stillman  was  not  insane  at  the  diate 
of  his  trial;  and,  further,  those  presumptions 
being  established,  an  additional  presumption 
follows  therefrom  that,  it  he  was  not  insane 
upon  the  day  of  his  trial,  he  was  not  Insane 
upon  the  day  of  the  homicide.  We  are  en- 
tirely agreed  that  the  record  in  the  criminal 
action  waa  properly  rejected.  The  last  and. 
material  presumption— the  one  which  defend- 
ant sedu  to  invoke  to  his  advantage  In  this 
case— arlaed  from  no  fact,  but,  on  the  con- 
trary, la  Itself  based  upon  a  foundation  of 
presumptions;  and  such  a  foundation  Is  too 
nnstable  to- support  evidence  of  the  character 
here  sought  to  be  Invoked.  Again,  we  think 
the  plaintiff  could  not  be  prejudiced  by  any- 
thing done,  «■  omitted  to  be  done,  in  that 
case.  She  was  not  a  party  to  the  action,  In 
no  manner  Interested  In  the  result  of  the  liti- 
gation, and  her  pecuniary  Interests  could  in 
no  way  be  affected  by  the  result  of  that  trIaL 
A  striking  Illustration  of  this  principle  is 
found  in  Burke  v.  Wells,  Fargo  &  Co.,  34  CaL 
62.  One  DrlscoU  was  convicted  of  robbing 
Wdls,  Fargo  &  Ca  The  parties  arresting 
Drlscoll  brought  an  action  against  that  com- 
pany to  recover  a  reward  offered  for  the  arrest 
and  conviction  of  the  thief.  It  was  held  by 
the  court  that,  as  against  the  defendant. 
Wells,  Fargo  &  Co.,  that  company  being  a 
strangw  to  the  action,  the  record  of  convic- 
tion was  no  evidence  that  Drlscoll  was  the 
thief,  and  that  plaintiff  should  be  required  to 
establish  that  fact  by  Independent  evidence 
de  novo.    In  the  present  case,  if.  In  acc<H*d' 


ance  with  the  statute,  the  question  of  Srx 
man's  insanity  at  the  time  of  the  trial  UaJ 
been  suggested,  and  a  Jury  lmpan«!led  to  pas 
upon  that  issue,  and.  after  investigation  tbe 
Jury  had  rendered  a  verdict  declaring  hln 
not  Insane,  that  verdict  would  not  be  eridence 
in  this  actiMi  against  the  plaint! If;  and,  ii  i 
verdict  upon  the  direct  issue  would  not  be 
evidence  here,  it  certainly  follows  'Qiat  tte 
record  offered  was  properly  rejected. 

4.  It  is  insisted  that  the  court  eired  In  al- 
lowing certain  witnesses  to  give  tbeir  opin- 
ions as  to  StiUman's  insanity,  because  it  ii 
daimed  they  were  not  intimate  acquaint- 
ances, witblU'  the  provisions  of  section  1S70. 
SQbd.  10,  Code  Civ.  Proc  The  testtmony  of 
some  of  these  witnesses,  to  the  extent  of  th«r 
opinion  as  to  StiUman's  Insanity,  waa  subse- 
quently stricken  out  upon  motion  of  counad 
offering  the  evidence,  and,  inasmuch  as  ttw 
court  at  the  time  directed  the  Jnry  to  disre- 
gard such  testimony  of  the  witnesses,  we  tee 
no  valid  objection  to  the  course  pursued.  It  Is 
insisted  that  the  evidence  as  to  the  conduct 
and  conversations  of  Stillman,  as  testified  to 
by  these  witnesses,  also  should  bave  bea 
taken  from  the  consideration  of  the  Jury;  bat 
we  do  not  understand  the  law  to  be  that  none 
but  Intimate  acquaintances  are  allowed  to 
testify  to  the  peculiar  conduct  and  langiia|« 
of  a  party  charged  with  Insanity.  The  rigbt 
to  give  an  opinion  as  to  a  person's  sanity  cr 
insanity  Is  limited  to  the  expert  and  the  inti- 
mate acquaintance;  but  the  limitation  pf°i 
no  fiurther,  and  this  distinction  Is  recogoitei 
in  Estate  of  Carpenter.  94  Cal.  406,  28  Pse. 
1101,  cited  by  appellant  Referring  to  imt- 
ters,  not  of  opinion,  bat  merely  of  obserfs- 
tlon.  It  Is  there  said:  "As  to  such  obvious  ap- 
pearances, I  presume  It  was  not  Intend^  that 
the  rule  should  apply."  The  record  Is  quite 
voluminous,  and  appellant  has  called  oar  at- 
tention to  but  one  witness,  viz.  Qrabam,  who 
gave  an  opinion  as  to  Stlllman's  insanity, 
based  upon  an  acquaintanceship  with  him. 
We  have  foimd  no  other  in  tbe  record,  and. 
as  to  Graham,  there  is  no  question  but  that 
he  was  an  intimate  acquaintance,  within  tbe 
provision  of  the  Code,  and  also  within  tbe 
principles  declared  in  £<state  of  Carpenter, 
supra. 

5.  The  following  instruction  is  attacked  u 
stating  an  unsound  proposition  of  law:  "Tbe 
court  instructs  you  that  if  you  believe,  fron 
a  preponderance  of  the  evidence,  that  the  said 
John  D.  Fiske  came  to  his  death  by  reason  (rf 
injuries  infficted  upon  blm  by  one  J.  L.  Still- 
man on  or  about  July  26,  1890,  in  this  countr. 
and  without  fault  or  provocation  on  the  port 
of  said  Fiske,  and  that  the  said  Stillman.  at 
the  time  of  inffictlng  said  injuries,  was  insaiw 
and  incapable  of  discerning  between  right  and 
wrong  in  regard  to  the  act  he  was  commit- 
ting, or  that  he  was  then  Impelled  in  so  dolmc 
by  9Ji  Insane  impulse  which  the  reason  that 
was  left  him  did  not  enable  hlxn  to  resist  « 
to  understand  its  nature,  then  the  tnjnriei 

were  unintentional  on  the  part  of  said  SUB- 
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man,  and  accidental  In  that  respect,  within 
the  meaning  of  said  policy."  The  latter  por- 
tion of  this  Instmction,  beginning  with  the 
conjunction  "or,"  does  not  strictly  follow  the 
beaten  paths  established  by  this  court  In  de- 
claring what  constitutes  Insanity,  and  beaten 
paths  are  always  safer  than  new  and  untried 
ones;  and  while,  owing  to  the  peculiar  word- 
ing of  the  Instruction,  It  Is  not  probable  that 
It  In  any  degree  enlightened  the  Jury  as  to  the 
law  of  the  case,  yet  upon  a  fair  construction 
we  think  It  comes  within  the  law  of  Insanity 
as  legally  applicable  to  the  present  case,  and 
▼agudy  states,  In  a  dlfTerent  form,  the  same 
principle  found  In  the  former  portion  of  the 
instruction.  If  a  man  commits  a  bomldde 
tinder  an  Insane  Impulse,  and  at  the  time 
-does  not  possess  sufficient  reason  to  under- 
stand the  nature  of  the  act,  he  certainly  Is  In 
such  a  condition  of  mind  that  he  Is  Incapable 
-of  weighing  the  moral  qualities  of  the  act, 
and  determining  therefrom  whether  It  Is  right 
or  wrong;  and  we  think  this  to  be  its  legiti- 
mate construction.  The  instruction  surdy 
bears  no  relationship  to  the  theory  of  irresis- 
tible Impulse,  frowned  upon  and  rejected  In 
People  V.  Holn,  and  does  not,  either  In  letter 
or  spirit,  oonntenance  the  doctrine,  which  Is 
-there  cast  out,  as  having  no  place  In  the  law 
of  insanity  in  this  state.  In  addition  to  this 
Instruction,  the  court  fully  and  correctly 
-stated  to  the  Jury  the  law  of  Insanity  In  nu- 
merous other  pcM'tlons  of  Its  charge,  and  we 
are  satlsfled  that  no  material  Injury  resulted 
to  defendant  from  the  charge  we  have  Just 
considered. 

6.  We  will  not  enter  into  a  discussion  of  the 
evidence  In  detail  for  the  purpose  of  Indicat- 
ing that  It  Is  sufficient  to  support  the  verdict 
of  the  Jury.  It  Is  enough  for  us  to  say  that 
upon  a  careful  examination  of  it  we  find  It 
ample  and  sufficient  For  the  foregoing  rea- 
sons. It  Is  orAeieA  that  the  Judgment  and  at- 
der  be  affiAnned. 

We  concur:   PATDRSON,  J.;  HARRISON, 


ANTHONY  T.  GRAND.    (No.  10,256.) 

(Supreme  Court  of  California.    Feb.*  6,  1894.) 

Action  fob  Assault— Evijdencb— Costs. 

1.  In  an  action  for  assault,  where  it  was 
«bown  that  defendant  violently  assaulted  and 
injured  plaintiff,  evidence  of  defendant's  repu- 
tation for  bdng  peaceable  was  immaterial. 

2.  Code  Civ.  Proc.  {  1025,  providing  that 
no  coBta  can  be  allowed  in  an  action  for  dam- 
ages, where  the  plaintiff  recovers  less  than 
$300,  forbids  the  recovery  of  costs  by  either 
party  on  a  recovery  of  less  than  fSOO. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty. 

Action  by  Adolph  Anthony  against  Fred 
-Grand.  From  a  Judgment  for  plaJntlfC,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.  Affirmed. 


Tuppett,  Boone  &  Neale,  for  appellant 
Dtley,  Thorpe  &  Holcomb,  for  respondent 

BELCHER,  C.  This  Is  an  action  to  recover 
damages  toe  personal  injuries  sustained  by 
the  plaintiff.  The  court  below  found  that  on 
the  4th  day  of  July,  1802,  the  defendant  "did 
wUlfully  and  violently  assault  the  plaintiff, 
Adolph  Anthony,  and  the  said  defendant  did 
then  and  there  willfully  and  violently  bite  off 
with  his  teeth,  and  sever,  from  said  plaintiff's 
right  hand,  a  portion  of  the  fourth  finger  of 
said  hand,  to  wit  said  defendant  did  so  bite 
off  the  said  finger  of  plaintiff  Just  below  the 
first  Joint  thereof;  that  by  reason  of  said  as- 
sault and  biting,  as  aforesaid,  said  plaintiff 
has  at  all  times  since  said  4th  day  of  July, 
1892,  been  disabled  from  following  his  usual 
occupation  of  a  miner,  and  has  been  disabled 
from  attending  to  bis  business  as  such,"  and 
has  been  damaged  In  the  sum  of  $250,  for 
which  he  Is  entitled  to  Judgment  Judgment 
was  accordingly  entered  against  the  defend- 
ant toe-  the  sum  named,  from  which,  and 
from  an  order  denying  a  new  trial,  he  ap- 
peals. 

It  appears  from  the  Mil  of  exceptions  that 
when  the  plalntUf  rested  his  case,  at  the  trial, 
a  witness  was  called  for  the  defendant,  and 
testified  that  he  had  known  defendant  for  18 
years,  and  knew  the  people  where  he  lived. 
He  was  then  asked,  "Do  you  know  his  repu- 
tation for  being  peaceable  and  quiet?"  The 
question  was  objected  to  by  the  plaintiff  on 
the  ground  that  the  evidence  sought  was  Irrele- 
vant and  immaterial,  and  the  objection  was 
sustained,  and  an  exception  reserved.  It  also 
appears  from  the  bill  of  exceptions  that,  be- 
fore the  findings  were  filed  and  the  Judg- 
ment entered,  "the  defendant  presented  to 
the  court  findings  of  fact  and  conclusions  of 
law  and  Judgment  for  signature  by  the  Judge 
of  said  court  accompanied  by  a  memorandum 
of  costs  and  dlsburaementa  sworn  to  by  the 
defendant,"  copies  of  which  are  set  out  The 
copies  presented  are  substantially  the  same 
aji  those  filed,  exc^t  that  the  oonclusloos  of 
law  are  "that  plaintiff  is  entitled  to  Judg- 
ment against  said  defendant  for  said  sum  of 
$250,  and  that  said  defendant  Is  entitled  to 
Judgment  against  said  plaintiff  for  his  costs 
In  this  behalf  laid  out  and  expended."  And 
the  Judgment  Is  substantially  the  same  as 
that  entered,  except  that  there  is  added  to 
It:  "It  Is  further  ordered  and  adjudged  by 
the  court  that  the  defendant  have  and  recov- 
er of  and  from  the  plaintiff  his  costs  In  this 
behalf  laid  out  and  expended,  taxed  at  the 
sum  of  $254.65."  The  court  refused  to  adopt 
the  findings  and  Judgment  so  presented,  and 
the  defendant  excepted  to  the  ruling.  It  is 
dalmed  In  support  of  the  appeal  that  the 
court  erred  In  excluding  the  offered  evidence, 
and  in  refusing  to  give  the  defendant  Judg- 
ment for  his  costs;  and  these  are  the  only 
points  presented  for  decision. 

We  see  no  merit  In  either  of  the  points 
made.   The  court  found  that  the  defendant 
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willfully  and  violently  assaulted  the  plaintiff, 
and  bit  off  his  finger.  The  correctness  of 
this  finding  is  not  questioned,  nor  is  any  of 
the  evidence  in  support  of  It  brought  up  In 
the  record.  It  must  therefore  l>e  presumed 
to  have  been  fully  Justified  by  the  evidence 
introduced.  But,  if  the  defendant  committed 
the  wrong  complained  of  in  the  manner  stat- 
ed, then  his  reputation  for  being  peaceable 
and  quiet  was  wholly  immaterial,  since,  how- 
ever good  it  may  have  been,  the  judgment 
must  necessarily  have  gone  against  him. 

As  to  the  second  point:  The  allowance  of 
costs  is  a  matter  of  statutory  regulation.  Our 
statute  provides  that:  "No  costs  can  be  al- 
lowed in  an  action  for  the  recovery  of  money 
or  damages  when  the  plaintiff  recovers  less 
than  three  hundred  dollars."  Section  1025, 
Code  ClT.  Proc.  This  evidently  applies  to 
both  parties  to  the  action,  and  forbids  the 
recovery  of  costs  by  either  of  them.  The 
judgment  and  order  appealed  trom  should 
be  affirmed. 

McFARIiAND  and  FITZGERALD,  XT. 
For  the  reasons  given  In  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from 
are  afllrmed. 

DB  HAYBN,  3.   1  concur  in  the  judgment 


B8HLBMAN  v.  MAI/TER.     (No.  18,174) 
(Supreme  Conrt  of  California.    Feb.  6,  1894.) 

DbBDS — DbSCRIFTIOK — B0UNDA.BIK8. 

Where  the  description  of  land  in  a  deed 
calls  for  a  legal  subdivision  of  a  section  of  sur- 
veyed land,  the  quarter  section  corners  being 
lost,  and  the  section  ezceedinK  640  acres  in 
area,  the  division  lines  of  the  tractions  of  the 
section  are  determined  bj  a  division  pro  rata 
of  the  Hnea  of  the  section  as  they  appear  upon 
the  gtoand. 

Department  1.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris,  Judge. 

Action  hy  M.  D.  Bshleman  against  O.  H. 
Malter.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

W.  D.  Tupper,  for  appellant  Edward 
Lynch,  for  respondent 

GAROUTTB,  X  This  is  an  action  to  quiet 
title  to  a  small  strip  of  land  containing  about 
2.88  acres.  Plaintiff,  being  the  owner  of 
section  17  of  a  certain  township  and  range, 
sold  to  defendant  the  west  one-half  of  the 
northwest  one-quarter  of  said  section,  and 
the  location  of  defendant's  eastern  boundary 
line  thereof  is  the  point  in  dispute.  It  is 
insisted  that  the  evidence  is  insufflclent  to 
support  the  finding  of  the  court  as  to  the 
ownership  of  the  land  being  in  the  plaintiff; 
but  njpon  an  examination  of  the  record,  we 
think  the  evidence  In  this  regard  sufficient 
The  four  comers  of  the  section  are  estab- 
lished by  the  evidence  with  reasonable  cer- 


tainty, and,  these  four  comers  bdns  located, 
any  legal  subdivision  may  be  readily  asc«r 
tained.  The  evidence  disclosed  that  the  sec- 
tion contained  about  664.43  acres,  and  that ' 
the  north  line  of  the  section  was  82.21  chains 
in  length.  Appellant  appears  to  concede 
that.  If  the  north  line  of  plalntilTs  land  ex- 
ceeds 60  chains  in  lengtli,  then  the  land  is 
litigation  is  Included  in  her  holding;  and  that 
the  north  line  of  her  land  is  of  greater  lengtb 
than  60  chains  is  very  evident  When  the 
description  of  land  in  a  deed  calls  for  a  legal 
subdivision  of  a  section  of  surveyed  land, 
the  quarter  section  comers  being  lost  and  the 
section  exceeding  640  acres  in  area,  the  di- 
vision lines  of  the  fractions  of  the  secttos 
are  determined  by  a  division  pro  rata  of  the 
lines  of  the  section  as  they  appear  upon  the 
ground.  This  is  the  doctrine  laid  down  hi 
Miller  V.  Land  Co.,  (Kan.)  24  Pac.  420,  and 
in  the  cases  there  cited.  Applying  that  prin- 
ciple to  the  present  case,  the  northwest  ctr- 
ner  of  the  plaintiff's  land  would  be  located 
at  a  point  upon  the  north  line  of  the  section 
distant  from  the  northeast  comer  thereof 
three-fourths  of  the  length  of  the  north  line, 
and  this  would  give  the  lengrth  of  plaintiff's 
north  line  to  be  about  61.65  t'tintng  The 
tact  that  defendant  claimed  by  his  answv 
to  have  made  valuable  and  permanent  Im- 
provements npon  this  tract  of  land  while  he 
was  in  possession  thereof  Is  Immaterial  to 
the  case,  and  a  finding  as  to  such  allegadoB 
of  the  answer  was  not  required.  Helm  v. 
Wilson,  89  CaL  693,  26  Pac.  llOSw  For  the 
foregoing  reasons,  it  Is  ordered  that  the  Judg- 
ment and  order  be  affirmed. 

We  concur:   PATBRSON,  J.;  HABBISOK, 


PEOPLE  V.  LYNCH.    (No.  21.03T.) 

(Snpreme  Conrt  of  California.    Feb.  8,  ISM.) 

Assault— JusnriOATioH—IirsTKccTioirs. 

1.  One  person  cannot  assault  another  in 
self-defense,  since  an  assault  is  in  itsdf  on- 
lawful,  and  since  any  act  done  in  self-defense 
cannot  be  an  assault. 

2.  The  fact  that  a  person  thinks  another 
is  going  to  inflict  bodily  narm  on  him  does  not 
instify  him  in  attempting  to  take  snch  other's 
life;  it  being  necessary  that  there  shoold  b« 
some  act  bv  the  other,  such  as  wonld  indotw 
an  ordinarily  prudent  man  to  believe  that  b« 
was  in  immediate  danger  of  death  or  grett 
bodily  injury. 

3.  On  a  trial  for  an  assault  committed  in 
a  street,  the  refusal  of  an  instruction  tliat  de- 
fendant had  a  right  to  be  there,  and  the  pn- 
sumption  was  that  he  was  there  for  a  lawful 
purpose,  if  error,  was  not  prejndicial,  ma  it  wa* 
but  another  form  of  the  ciurge  given  by  tlie 
court, — that  defendant  was  presumed  to  be  in- 
nocent till  found  guilty. 

4.  A  refusal  to  permit  defendant  to  tell 
what  he  understood  by  prosecutor's  threat  a 
few  days  before  the  assault  to  "fix"  defendant, 
if  error,  was  not  prejudicial,  where  defendant 
testified  that  immediately  before  that  assault. 

Srosecutor   threatened  to  kill   him,   and  nade 
emonstrations  as  if  to  drajr>a  weaina. 
Digitized  by  ^OOv  IC 
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Department  1.  Appeal  from  superior  court, 
fian  Joaquin  county;  Ansel  Smith,  Judge. 

Defraidant  was  convicted  of  assault  with 
a  deadly  weapon,  and  from  the  Judgment, 
and  an  order  denying  a  new  trial,  appeals. 
Affirmed. 

James  H.  &  J.  B.  Budd,  for  appellant 
Atty.  Gen.  Hart,  for  the  People. 

GAROUTTB,  J.  The  defendant  was  con- 
victed of  in  assault  with  a  deadly  weapon, 
and  appeals  from  the  Judgment  and  order 
denying  his  motion  for  a  new  triaL  fie  ! 
claims  the  shooting  to  have  been  done  In 
•etf-defense,  and  contends  that  the  court 
committed  tarror  in  Its  instructions  to  the 
Jury  upon  the  law  of  the  case. 

1.  An  exception  was  taken  to  the  follow- 
ing Instmction:  "If,  hOwoTer,  you  are  satis- 
fied from  the  evidence  in  the  case,  and  be- 
jrond  a  reasonable  doubt,  that  the  defendant 
did,  at  the  time  cliarged,  and  as  charged, 
make  an  assanlt  on  one  T.  O'Connor  with 
a  deadly  weapon,— that  is,  one  likely  to  pro- 
duce, in  the  manner  in  which  It  is  used, 
death  or  great  bodily  Injury,— with  intent  to 
do  him  great  bodily  Injury,  but  are  not  sat- 
isfied that  the  assault  was  made  with  malice, 
<v  If  you  have  any  reasonable  doubt  whether 
such  assault  was  with  malice  aforethought, 
your  verdict  will  be,  'Guilty  of  an  assault 
-with  a  deadly  weapon.'"  Counsel  say: 
"Suppose  defendant  had  assaulted  the  prose- 
cuting witness  with  a  deadly  weapon,  with 
Intent  to  do  him  great  bodily  harm.  If  It 
bad  t>een  done  in  necessary  seU-delenae  he 
'was  entirely  justifled.  Yet  this  Instruction 
clearly  directs  the  Jury  to  find  him  guilty 
If  such  assault  alone  be  proven."  A  com- 
plete answer  to  this  supposition  is  that  no 
such  a  state  of  facts  could  exiert.  One  per- 
son cannot  assanlt  another  In  self-defense. 
An  assault.  In  Itself,  is  unlawful,  and  any 
act  done  in  self-defense  cannot  be  an  assault 

2.  The  court  gave  the  following  instruc- 
tion: "The  bare  fear  that  the  said  T.  O'Con- 
nor, if  defendant  had  had  such  fear,  was 
soing  to  inflict  bodily  Injury  upon  the  per- 
tKm  at  the  defendant  would  not  Justify  de- 
fendant in  attempting  to  take  the  life  of  the 
said  T.  O'Connor,  if  he  did  so  attempt;  but 
there  must  have  been  some  act  or  acts  of  the 
said  T.  O'Connor  such  as  would  induce  an 
ordinarily  prudent  man  to  believe  that  he 
was  in  great  and  immediate  dangw  of  death 
<^  great  bodily  Injury  at  the  hands  of  the 
■aid  T.  O'Connor;  and,  unless  yon  so  find, 
yon  will  find  the  defendant  gnilty."  We 
tblnk  the  instruction  entirely  correct  To 
be  snre.  It  says  nothing  about  threats,  but 
tbreats  alone  never  Justify  a  homicide. 
Words,  however  grievous,  do  not  even  re- 
duce a  homicide  from  murder  to  manslaugh- 
ter. While  threats  are  always  admissible 
as  evidence,  yet  some  act  or  acts  of  the  de- 
ceased, indicating  danger  to  the  defendant 
aa  a  xeaaonabla  man,  at  the  time  ot  tbe 


shooting,  must  be  present,  or  the  plea  of  self- 
defense  will  be  made  in  vain.  The  instruc- 
tion In  no  way  intimates  that  threats  of  the 
prosecuting  witness  towards  the  defendant 
are  not  admissible  as  evidence  tending  to 
throw  light  upon  the  drcumstances  surround- 
ing the  moment  of  the  affray. 

3.  The  following  instruction  was  asked  by 
the  defendant  and  refused:  "The  court 
further  Instructs  the  Jury  that  Sacramento 
street  is  a  public  highway  in  tbe  city  of 
Stockton,  and  that  the  defendant  had  a  per- 
fect right  to  be  on  said  highway  at  the  time 
and  place  where  he  was  met  by  the  prosecut- 
ing witness,  and  was  under  no  necessity  to 
leave  or  depart  from  said  street  In  order  to 
avoid  meeting  with  the  prosecuting  witness; 
and,  in  the  absence  of  evidence  showing  that 
defendant  was  in  said  street  for  improper 
and  unlawful  purposes,  the  court  instructs 
you  that  the  presumption  of  law  is  that  the 
defendant  was  in  said  street,  at  the  time 
and  place  where  he  was  met  by  the  prosecut- 
ing witness,  for  a  lawful  and  legitimate  pur- 
pose." In  the  abstract  we  are  not  prepared 
to  say  that  the  mere  fact  of  a  man  walking 
upon  a  public  street  Justifies  the  presump- 
tion that  he  is  there  for  a  lawful  purpose. 
But  In  the  present  case,  where  the  defend- 
ant was  charged  with  a  crime  committed 
upon  the  public  street,  we  see  no  legal  ob- 
jection to  this  instmction,  and  perhaps  it 
would  have  been  tbe  better  course  to  have 
given  it  At  the  same  time,  it  was  but  an- 
other form  of  instructing  the  Jurors  that  tbp 
defendant  Is  {Resumed  to  be  Innocent  until 
he  is  proven  guilty,  and  that  matter  was 
fully  explained  to  them  in  another  portion  of 
the  charge. 

4.  Defendant  testified  that  some  days  prior 
to  the  alleged  assault  the  prosecuting  wit- 
ness, among  other  things,  said  to  him,  "I'll 
fix  you."  His  attorney  then  asked  him, 
"What  did  you  understand  him  to  mean  by 
those  words?"  and  an  objection  was  sus- 
tained to  this  question.  We  assume  the  pur- 
pose of  the  question  was  to  show  that  de- 
fendant construed  the  language  as  a  threat 
of  physical  Injury;  and,  without  deciding  the 
merits  of  the  ruling  of  the  court  in  this  re- 
gard, It  is  sufficient  to  say  we  think  the  de- 
fendant was  not  Injured  to  any  degree  by 
such  ruling,  even  conceding  that  his  answer 
to  the  interrogatory  would  have  been  as  in- 
dicated. A  threat  of  the  prosecuting  witness 
at  this  time  could  only  be  material  as  bear- 
ing upon  tbe  circumstances  immediately  sur- 
rounding the  shooting,  and  material  only  tor 
the  purpose  of  indicating  that  the  defendant 
fired  in  self-defense.  But  the  defendant 
further  testified  that  immediately  prior  to  the 
affray  the  prosecuting  witness,  In  a  violent 
mann«-,  said  to  him,  "111  kill  you,"  and 
made  demonstrations  as  if  to  draw  a  weap- 
on. Under  these  circumstances.  It  is  plain 
that  defendant  was  not  injured  before  the 
Jury  by  the  mling  of  the  court,  whatever 
may  bave  been   his  nndentanffing  of  Uie 

igitizedbyVljOOgre 


the  court,  both  b«  to  instructions  givea  SJid 
refused,  and  also  as  to  evidence  admitted 
and  rejected;  but,  after  carefnl  considera- 
tion, we  see  no  error,  and  find  nothing  fur- 
ther demanding  extended  notice^  It  Is  or- 
dored  that  the  Judgment  and  order  doiylng 
a  new  trial  be  affirmed. 

We    coQcor:     PATBBSON,    J.;  HARRI- 
SON, J. 


PEOPLE  T.  WALLACE.    (No.  21,026.) 

(Supreme  Court  of  California.    Feb.  7,  1894.) 

CBiMiNAii  Law — Plba  —  SuFrioisNCT  —  Jdkibo — 

Challenqb  to  Pakel— Harmless  Ebrok. 

1.  A  plea  of  defense,  entered  on  the  min- 
utes, recltins  that  "defendant  thereupon  In- 
terposes a  plea  of  not  guilty  aa  stated  in  the 
information,"  is  sufficient,  under  Pen.  Code, 
{  1017,  which  proyides  that  such  entry  shall  re- 
cite that  "the  defendant  pleads  that  he  is  not  I 
guilty  of  the  offense  charged." 

2.  Under  Pen.  Code,  S  1064,  providing  Oiat 
when  the  panel  is.  formed  from  persons  not 
named  as  jurors  a  challenge  may  be  taken  to 
the  panel  on  account  of  bias  of  the  officer  snm- 
momng  them,  a  challenge  to  a  panel  summoned 
by  special  venire  will'  not  lie  on  the  ground 
that  the  pand  were  nonresidents  of  the  county. 

3.  The  giving  of  an  erroneous  instruction  is 
harmless  where  defendant  is  acquitted  of  the 
offense  charged  to  which  the  instruction  ap- 
plied. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernardino 
county;    Qeorge  B.  Otis,  Judge. 

John  Wallace  was  convicted  of  assault 
with  a  deadly  weapon  with  Intent  to  murder, 
and  appeals.    Affirmed. 

R.  E.  Bledsoe,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

VANOLIEF,  O.  The  defendant  was  tried, 
In  the  county  of  San  Bernardino,  on  an  in- 
formation by  the  district  attorney,  for  an  as- 
sault with  a  deadly  weapon  with  intent  to 
murder,  but  was  convicted  of  only  an  assault 
with  a  deadly  weapon.  He  appeals  from 
the  Judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

1.  It  Is  contended  that  the  plea  of  the  de- 
fendant, as  entered  in  the  minutes  of  the 
court,  was  not  In  form  at  substance  such 
as  required  by  section  1017  of  the  Penal 
Code,  viz.:  "Every  plea  must  be  oral  and 
entered  upon  the  minutes  of  the  court  sub- 
stantially In  the  following  form:  *  *  •  (2) 
If  he  plead  not  guilty:  The  defendant  pleads 
that  he  is  not  guilty  of  the  offense  charged.'  " 
The  minutes  of  the  court  show  that  the  de- 
fendant was  regularly  arraigned  on  March 
6,  1893,  and,  upon  being  asked  whether  he 
was  guilty  or  not  guilty,  his  attorney  asked 
further  time  to  plead,  and  was  given  until 
March  8th.  On  March  8th  the  following  en- 
try was  made  in  the  minutes:  "The  People 
of  the  State  of  California  v.  John  Wallace. 


defendant  interposes  a  dennitrer  to  es 
plaint,  the  same  being  oveiruled  bf  diehc. 
Defendant  thereupon  interposes  aplat'L 
guilty  of  the  charge  as  stated  In  tbe  x:* 
mation."  I  think  tbe  plea  entotd  i: ': 
minutes  is  "substantially"  In  the  fon:  ;-■ 
scribed  by  section  1017  of  the  Feui  C. 
It  Is  claimed  that  tbe  plea  is  imp-;- 
limited  to  the  charge  "as  stated  is  tj> : 
formation,"  as  if  tbe  defendant  «u  tec-'' 
to  plead  to  a  charge  as  stated  elsevhoet: 
in  the  information. 

2.  The  Jury  was  not  drawn,  bnt  vsc: 
moned   by   tbe   sherlir  by  anthoct:;  <  ■ 
special  venire  facias  regularly  Issued  i; ' 
der   of   the   court     Before  any  jirt: - 
sworn  the  defendant   challenged  ti»  :.u 
"on  the  ground  that  tbe  panel  of  tlie  s 
served  and  returned  are  nonreddess  i-- 
county  of  San  Bernardino."    Tbe  dicri'i 
torney   said,   "Prosecution  denies  tfe  -- 
lenge."     Thereupon  tbe  court  overrtt-:  ■ 
challenge,   for    the    reason    that  tte  : 
ground  of  challenge  to  the  pand  o{  i  ' 
summoned  by  special  venire  Is  1:41!'^'- 
offlcer  who  summoned  them,"  as  pnr::.-. . 
section  1064  of  tbe  Penal  Code   Tt-'. 
lug  seems  to  be  warranted  by  tlie  ci- 
People  T.  Welch,  49  CaL  177;  bm    . 
for  appelant  contends  that,  Inasnoel ::  '-'■ 
district  attorney  denied  tbe  cballai^- 
court  was  bound  to  try  the  issne  U  '■ 
that  is  to  say,  the  court  was  bomri  *  -^ 
an   Immaterial  issue,    a  deddoa  d  ^- ' 
would  have  been  of  no  consequence  e -< 
challenge  of  tbe  i>anel,  on  tbe  sole  r- 1 
that  the  jivors  summoned  were  noiirs--^ 
of  the  county.     I  think  tbe  mere  i'X-^-^ 
of  this  proposition  Is  a  sufficient  tefBttfJ 
it 

8.  While  tbe  Jury  was  being  te« ' 
John  Scbliesman  was  called  as  a  jv*  -' 
upon  examination  as  to  bis  qualiSct"-  ' 
swered  that  he  was  a  resident  of  tia'  ' 
of  the  territory  which  had  lately  !*"^  ' 
off  from  San  Bernardino  county  lBtst>:-| 
county  of  Riverside.  Thereupon  the i'-'l 
ant  challenged  the  Juror  on  the  etaei  I 
he  was  not  a  resident  of  the  caantT  >'^ 
Bernardino.  It  is  contended  l?  P^  | 
that  the  court  erred  In  overruling  4i  ■"■' 
lenge.  No  evidence  was  offo^  in  >• ' 
of  or  in  opposition  to  the  chaBeo^  '-^ 
the  testimony  of  the  Juror  above  «a^  1 
only  question  involved  In  the  raSsf 
court  on  this  challenge,  or  diseassed 
sel,  is  whether  or  not  tbe  countr  c4 '  ' 
side  had  been  created  and  existed  : 
time  of  tbe  trial  of  this  aettoa;  tad  ^H 
that  county  had  been  created  and  o^  j 
the  time  of  the  trial  most  have  b^ 
daily  known  to  the  trial  oourt  at  t-'' 
of  the  trial,  and  Is  so  known  hr  t^'  . 
(Brumagim  v.  Bradshaw.  39  Oal  K'> 
OlT.  Proe.  i  1875,)  since  tbe  fact  i- 
upon  the  effect  of  an  act  of  the  )e£^  ' 
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approved  March  11, 1883,  entitled  "An  act  to 
create  the  cotrnty  of  Riverside,"  etc.,  and 
tbe  official  action  of  the  board  of  commis- 
sioners appointed  by  that  act  to  organize  tbe 
county  of  Riverside,  which  board  was  re- 
quired by  the  act  to  "keep  a  full  record  of 
their  proceedings,  transmitting  to  the  sec- 
retary «f  state  a  certified  copy  thereof."'  The 
comml89loners  were  required  to  call  an  elec- 
tion of  tbe  quallfled  voters  residing  ^n  the 
territory  of  which  tbe  new  county  was  to  be 
composed,  to  be  held  on  May  2,  1893,  "at 
-which  election  shall  be  submitted  to  the  said 
qualifled  electors  of  said  county  of  Riverside, 
as  herein  provided,  whether  there  shall  be 
formed  and  organized  the  county  of  River- 
side, as  herein  provided  for."  Tbe  act  fur> 
ther  provides  that  if  two-thirds  of  the  vote 
cast  shall  be  in  favor  of  creating  the  t«ro- 
posed  new  county,  "then  the  said  territory 
hereinabove  described  shall  be  and  become 
the  organized  county  of  Riverside,  from  and 
after  the  day  upon  which  the  returns  of  said 
election  shall  be  ascertained  and  declared 
by  tbe  said  boaxA  of  commissioners."  In 
the  certified  copy  of  tbe  proceedings  of  the 
board  of  commissioners  transmitted  to  the 
secretary  of  state  and  filed  in  his  office,  ai>- 
pears  the  following:  "And  now  at  ihia  time, 
that  is  to  say,  May  8,  1893,  Commissioner 
John  Mcliaren  offers  the  following  resolu- 
tion: 'Whereas,  the  board  of  county  com- 
missioners of  Riverside  county,  in  pursuance 
of  the  directions  contained  in  section  0  of  the 
act  to  create  Riverside  county,  approved 
March  VU  1S93,  caused  the  election  referred 
to  in  said  section  to  be  held  at  the  time  and 
in  the  manner  therein  appointed;  and  where- 
as, the  said  board  has  canvassed  the  votes 
cast  at  said  election,  and  by  said  canvas  has 
ascertained  and  do  hereby  declare  the  re- 
turns of  said  election  to  be  as  follows:  Tbe 
new  county  of  Riverside,  Yes,  2,277  votes; 
the  new  county  of  Riverside,  No,  681  votes,— 
and  it  appearing  that  said  votes  cast  in  fa- 
vor of  the  new  county  of  Riverside  exceed 
two-thbrds  of  the  votes  at  said  election  on 
said  question:  Resolved,  that  In  porsnanoe 
of  the  power  and  authority  vested  In  us  by 
said  above-named  section,  we,  the  said  board 
of  commissioners,  do  therefore  declare  that 
from  and  after  this  date  the  territory  de- 
scribed in  said  act  shall  be,  and  it  hereby  is 
declared  .to  be,  the  organized  county  of 
Riverside.  Dated  this  9th  day  of  May,  1883.'" 
Thus  it  appears  that  the  returns  of  the  elec- 
tion were  "declared"  on  the  9th  day  of  May, 
1883,  three  days  after  tbe  trial  of  this  action; 
and,  consequently,  tbe  county  of  Riverside 
did  not  exist  until  after  the  trial. 

4.  Appellant  further  contends  that  tbe 
court  erred  in  giving  to  tbe  Jury  the  follow* 
ing  instructions:  "Murder  is  the  unlawful 
killing  of  a  human  being  with  malice  afore- 
thought. Such  malice  may  be  express  or 
implied.  It  is  express  when  there  is  mani- 
fested a  deliberate  intention  unlawfully  to 
take  tbe  life  of  a  fellow  creature.    It  Is  im> 


plied  when  no  considerable  provocation  ap- 
pears, or  when  the  circumstances  attending 
the  kllling  show  an  abandoned  and  malig- 
nant heart."    Oonceding  that  implied  malice 
Is  not  equivalent  to  the  actual  Intent  to  mnr< 
der,  essential  to  the  offense  cliarged,  and  tnat 
the  instruction  was  therefore  erroneuns,   it 
was,   nevertheleBs,  harmless,   since  the  de- 
i  fendant     was     acquitted     of    tbe     offense 
j  charged,  to  which  alone  the  instruction  ap- 
I  piled;    and  the  instruction  had  no  bearing 
I  upon  the  lower  offense,  of  which  the  defend- 
I  ant  was  convicted.    In  the  case  of  People 
V.  Mize,  80  CaL  42,  22  Pac  80,  cited  by  ap- 
!  pellant,  the  defendant  was  convicted  of  an 
I  assault  with  intent  to  murder,  and  was  pre- 
!  sumably  injured  by  tbe  instruction  held  to 
be  erroneous  in  that  case.     I  think  the  order 
and  judgment  should  be  affirmed. 

We  concur:   SBARLS,  O.;  BELCHER,  C. 

PER  CURIAM.  For  tbe  reasons  given  in 
the  toregolng  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


McCONOUGHEY  v.  JACKSON  et  aL    (Na 
19,281.) 

(Supreme  Court  of  California.    Feb.  7,  1884.) 

FLBADINS — CONOLCSIOITS  OP  LAW  —  ISrORMATIOK 
AND  BSUEF —  TbDSTSBS  OF  CiTT  —  AlXOWAHCB 
or  CULIMS— DVTT  OF  CUUK. 

1.  A  denial  of  on  "indebtedness,"  withoat 
denyinar  the  facts  on  which  it  is  based,  is  sim- 
ply a  denial  of  a  conclusion  of  law. 

2.  The  action  of  the  trustees  of  a  city  on 
the  presentation  of  a  claim  which  they  have 
jurisdiction  to  hear  and  determine  is  a  judicial 
act,  and,  whethra  right  or  wrong,  is  binding  on 
the  clerk. 

3.  On  an  alternative  writ  of  mandamus  re- 
quiring the  deik  of  a  dty  of  the  sixth  class  to 
countersign  and  deliver  a  warrant  or  show 
canse,  an  allegation  by  defendant,  on  informa- 
tion and  belief,  of  insufficient  funds  in  the  treas- 
ury to  pay  the  warrant,  is  defective,  since  h» 
should,  of  his  own  knowledge,  know  the  exact 
amount  in  the  treasury. 

4.  A  valid  claim,  properly  presented  to 
the  trustees  of  a  city,  and  allowed,  and  the  ac- 
tion accepted  by  tbe  claimants,  is  a  binding 
contract,  and  can  be  avoided  only  for  such 
causes  as  invalidate  other  contracts. 

5.  An  allefration  by  defendant  that  petition- 
er was  a  city  officer,  and  "interested,  both  direct- 
ly and  indirectly,  in  the  pretended  contract  up- 
on which  is  based  the  pretended  claim,"  without 
alleging  any  facts  npon  which  the  conclusion 
is  based,  does  not  constitute  a  defense. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Application  by  O.  H.  McConougbey  for  a 
writ  of  mandamus  to  compel  W.  H.  Jackson 
and  others  to  issue  a  dty  warrant  Judg- 
ment for  petitioner,  and  defendants  appeaL 
Affirmed. 

J.  S.  Oallen,  Callen  &  Neale,  and  Gibson 
&  Titus,  for  appellants.  A.  M.  McOonougber. 
fbr  respondent. 
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SBARLS,  0.  The  dty  of  Goronado  is  a  dty 
of  the  sixth  chuo.  If.  R.  Vanderkloot  was 
president  of  the  board  of  trastees,  and  W. 
H.  Jackson  was  clerk  of  said  city.  In  April, 
1892,  the  petitl<»ier  filed  a  claim  In  writing 
with  the  board  of  trastees  for  (500  on  ac- 
count of  expenses  incurred  by  him  in  procur- 
ing, at  the  request  of  said  city,  through  the 
board  of  trustees  thereof,  counsel  and  legal 
services  for  said  city.  The  bill  was  approved 
by  the  board  of  trustees,  and  ordered  paid, 
and  a  warrant  on  the  city  treasurer,  pay- 
able to  petitioner,  for  the  same,  was  ordered. 
Vanderldoot  and  Jackson,  the  cleric,  refused 
to  draw,  sign,  or  countersign  the  warrant 
There  was  sufficient  money  in  the  treasury 
to  pay  said  warrant  Upon  this  showing,  on 
petition,  the  superior  court  on  the  8th  day 
of  February,  1893,  issued  an  alternative  writ 
of  mandate  to  the  president  and  derlE,  re- 
quiring the  president  to  draw  and  sign  the 
warrant  and  the  clerk  to  countersign  and 
deliver  said  warrant  or  to  show  cause,  etc. 
The  defendants  appeared,  and  demurred  to 
the  petition,  which  demurrer  was  overruled 
by  the  court  whereupon  M.  R.  Vander- 
ldoot the  president  of  the  board,  drew  and 
signed  the  warrant,  and  made  default  here- 
in. Defendant  Jaclcson  filed  an  answer,  and 
subsequently  an  amended  answer,  to  which 
a  demurrer  was  interposed,  and  sustained  by 
the  court  Defendant  thereupon  declined  to 
amend,  and  a  peremptory  writ  of  mandate 
issued,  from  wlilch  he  appeals. 

The  amended  answer,  for  cause  why  the 
writ  should  not  issue,  (1)  denied  that  the 
city  was  indebted  to  the  petitioner;  (2)  aver- 
red niwn  information  and  belief  that  there 
was  not  sufficient  available  money  in  the 
treasury  that  could  be  legally  appropriated 
to  its  payment;  (3)  set  up  the  fact  that  on 
the  2d  of  May,  1892,  the  board  of  trustees 
repealed  and  rescinded  the  allowance  of  the 
claim  and  order  to  draw  the  warrant;  (4) 
alleged  that  plaintifT  was  an  officer  of  the 
city,  and  interested  in  the  daim;  (5)  that  the 
matter  is  stiU  under  consideration  by  the 
board  of  the  trustees,  and  that  since  the 
pendency  of  this  action,  and  on  the  30th 
of  January,  1883,  the  l)oard  of  trustees  de- 
termined the  warrant  bad  been  ordered 
drawn  through  mistake,  inadvertence^  and 
misapprehension,  resdnded  the  former  ac- 
tion, and  ordered  that  the  warrant  drawn 
and  signed  by  the  president  be  canceled,  an- 
nulled, etc.  The  affidavit  wlilch  in  proceed- 
ings of  tills  character  stands  as  a  complaint 
is  lacking  In  preciseness  of  detail  and  full- 
ness of  statement  but  was  still  suffident  as 
against  the  general  demurrer  interposed  to 
its  suffidency.  In  addition  to  the  merely 
formal  parts  of  the  pleading,  it  in  fact  and 
effect  avers  an  indebtedness  of  $500  on  the 
part  of  the  dty  to  petitioner  for  expenses 
by  him  incurred  in  procuring  counsd  and 
legal  services  for  the  former,  at  its  order 
and  request  by  its  board  of  trustees;  and, 
being  so  indebted,  the  boarA  orderad   liis 


bill  and  written  demand  therefor  paid,  and  ur- 
dered  a  warrant  drawn  in  his  fovor  for  the 
amount  etc.,  which  the  president  and  dett 
refused  to  draw  and  countersign:  that  tliere 
was  mon^  in  the  treasury  to  pay  It  etc. 
Ttiese  are  the  essential  facta  giving  to  pe- 
titioner a  right  to  the  writ,  and  the  denranvr 
to  the  complaint  was  properly  overmled. 

The  first  defense  set  out  by  JadEson,  tlif 
clerk  pf  the  board,  denies  the  indebtediM-s-> 
to  petitioner.  Tills,  as  d^ense.  Is  wholly  l» 
suffident  for  two  reasons:  (1)  It  is  the  denial 
of  a  condusion  of  law,  and  not  of  the  CartK. 
viz.  the  expenses  incurred  by  petitioner  for 
the  dty.  (2)  The  law  has  not  conatltnted 
the  deric  either  the  guardian  of  the  board 
of  trustees  or  an  appellate  court  to  pas* 
upon  the  facta  once  decided  by  the  board. 
The  daim  was  one  which  the  board  of 
trustees  had  Jurisdiction  to  hear  and  de- 
termine. Such  determination  was  a  Jndidal 
act  and  involved  a  determination  of  tbt 
fact  of  indebtedness,  and  when  m>  deter- 
mined, whether  right  or  wrong.  Its  actioB 
was  binding  upon  the  derlc  A  like  qnestioB 
was  Involved  in  McFarland  v.  McCowm. 
98  Cal.  329,  33  Pac  113,  and  reference  it 
made  to  that  case  for  a  more  fall  expressloa 
on  this  subject 

The  allegation  in  the  second  defense,  of  t 
want  of  funds  in  the  treasury  on  the  ISth 
of  April,  1892,  etc,  is  upon  information  and 
belief,  and,  bdng  a  fact  pecuUariy  within 
the  knowledge  of  defendant  should  have 
been  positive  in  form.  As  derk  of  a  ms- 
nicipal  corporation  of  the  sixth  daas  one 
of  the  duties  of  defendant  was  to  keep  ao 
exact  account  of  all  moneys  recdved  and 
disbursed,  and  a  "treasurer's  account"  which. 
if  correctly  kept  showed  to  a  ftuction  tbt 
moneys  in  the  treasury,  the  warrants  draim 
tha*eon,  eta  To  this  extent  he  disdbar^ 
one  of  the  fonctiona  of  an  aodltor.  Tl>e 
treasurer  must  give  duplicate  recdpta  for 
ail  moneys  received,  one  of  whidi  must  be 
filed  with  the  derk;  and  the  treasurer  caa 
only  pay  out  money  on  warrants  connter- 
Bigned  by  the  derk,  etc.  In  short  he  is 
the  financial  accountant  of  the  dty,  and 
practically  the  only  check  upon  the  treaa- 
tu-er.     Mun.  Corp.  Act  H  876,  878. 

No  doubt  the  legislative  department  of  a 
munidpal  corporation,  via.  the  board  «rf 
trustees,  may  at  any  time  befbre  the  rights 
of  third  persons  have  vested,  if  coindstmt 
with  the  law  of  Its  creation  and  its  rolea  of 
action,  resdnd  previous  votes  and  ord«nw 
DIU.  Mun.  Corp.  I  290.  Thus  it  haa  be<s 
held  that  a  resolution  to  construct  a  palillc 
sewer  may  be  resdnded  at  a  snbaequmt 
meeting.  People  y.  City  of  RochcBter,  5 
Lans.  11.  The  right  of  reconaldeilng  a  last 
measure  at  the  same  meeting,  or  pnrsnaot 
to  its  rules  at  a  subsequent  one,  la  a  right 
inherent  in  all  legislative  assembUea.  Jer 
sey  City  v.  State,  80  N.  J.  Law,  621.  8o,  ia 
Estey  V.  Starr,  66  Vt  690,  It  waa  hdd  thst 
«  vote  of  a  town  meeting  resdndiiig  Ita  ac- 
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tlon  at  a  former  meeting  In  authorizing  a 
Bab8crl])tlon  in  aid  of  a  railroad,  was  law- 
ful, no  rights  of  third  parties  having  vested, 
and  nothing  having  been  done  under  the 
authority  to  subscrll)e.  Tucker  v.  Justices, 
13  Ired.  434,  goes  as  far  as  any  case  we 
have  examined.  In  that  case  a  public  bridge 
had  been  constructed,  and  an  order  made 
by  the  county  court  upon  the  proper  officer 
to  make  payment,  which  was  not  done  for 
want  of  funds.  At  the  next  term  of  court, 
the  bridge  having  fallen  down,  the  order 
was  annulled,  and  the  action  of  the  court 
-was  upheld,  and  a  mandamua  denied.  A 
valid  claim,  however,  properly  presented  to 
the  trustees  of  a  municipal  corporation,  and 
allowed  and  approved  by  them,  and  their 
action  accepted  by  the  claimant,  becomes  a 
valid  and  binding  contract,  and  can  only 
be  avoided  for  such  cause  as  Invalidates 
other  contracts.  Corporations  can  no  more 
play  fast  and  loose  over  th^  contracts  than 
can  individuals.  In  Brown  v.  Wlnterport, 
79  Me.  305,  9  AtL  844,  it  was  held  that  a 
vote  ratifying  a  contract  made  by  town 
officers  without  due  authority  could  not  be 
rpscindcd  so  as  to  affect  the  validity  of  the 
contract  In  the  present  case,  when  the 
trustees,  upon  the  presentation  of  petitioner's 
demand,  allowed  It,  and  ordered  a  warrant 
drawn  on  the  treasurer  for  the  amount.  It 
established  bis  right  to  a  recovery;  and,  be- 
ing the  amount  asked  for  by  him,  be  will 
be  presumed  to  have  accepted  the  action 
of  the  board,  or,  at  any  rate,  such  presump- 
tion will  arise  from  his  demand  of  the  war- 
rant and  thereafter  the  board  was  not  at  lib- 
erty, without  the  consent  of  petitioner,  to 
rescind  its  action,  except  for  some  cause 
which  would  defeat  the  claim,  treated  as  a 
contract.  Nothing  of  that  kind  Is  shown  In 
the  answer.  The  attempt  at  a  defense  by 
averring  upon  information  and  belief  that 
petitioner  was  a  city  officer,  and  "inter- 
ested both  directly  and  Indirectly  in  the  pre- 
tended contract,  upon  wnich  is  based  the  pre- 
tended claim  referred  to  in  the  complaint 
herein,"  without  the  statement  of  any  facts 
upon  which  the  conclusion  is  based,  or  the 
nature  of  the  contract  referred  to,  cannot  be 
said  to  rise  to  the  dignity  of  a  defense.  There 
is  no  contract  set  out  in  the  peiitlon,  except 
such  as  Is  implied  ftom  the  statement  of 
e-vpenscs  -incurred  In  procuring  counsel  and 
Iegf.1  services  for,  etc.,  at  the  request  of 
the  board  of  trustees.  There  being  no  show- 
ing that  the  order  or  warrant  was  Irregular 
on  its  face,  or  one  which  the  board  was 
not  authorized  to  draw,  it  was  the  duty  of 
tbe  clerk  to  countersign  it,  and  the  Judg- 
ment appealed  from  should  be  affirmed. 

We  OTUcur:    VANCLIBP,  0.;  HATNBS,  O. 

PER  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 

v.36P.no.8— 55 


BARCLAY  et  aL  v.  SEVERANCE!  et  al.    (Na. 

19.254.) 
(Supreme  Court  of  California.    Feb.  7,  1894.) 

APPBAI^— FlK  Dl  SOS— Bbvi  B  w. 

The  findings  of  the  court  will  not  be  dis- 
turbed where  the  evidence  is  conflicting. 

Department  2.  Appeal  from  sui>erior  court, 
Los  Angeles  county:  Walter  Van  Dyke, 
Judge. 

Action  by  EL  A.  Barclay  and  others  against 
Caroline  Severance  and  others.  Prom  a  Judg- 
ment for  defendants,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiffs  ap- 
peal.  AfDrmed. 

Chapman  &  Hcndrick  and  R.  B.  Carpenter, 
Tor  appellants.  Lee  &  Scott  and  W.  P.  Gardi- 
ner, for  respondents. 

PER  CURIAM.  Action  to  recover  broker's 
commissions  for  negotiating  a  sale  of  defend- 
ants'  land.  Defendants  had  Judgment,  and 
plaintiffs  appeal  therefrom,  and  the  order  de- 
nying their  motion  for  a  new  triaL  It  Is 
claimed  by  appellants  that  the  findings  at- 
tacked by  the  specifications  are  not  sustained 
by  the  evidence.  This  claim  cannot  be  main- 
tained, for  the  reason  that  an  examination 
of  the  record  shows  that  the  evidence  is  sub- 
stantially conflicting.  The  findings,  therefore, 
under  the  well-established  rule  of  this  court, 
cannot  be  disturbed.  Judgment  and  ord«r 
affirmed. 


SANFORD  V.  BAST  RIVERSIDE  IRRIGA- 
TION   DISTRICT.    (No.    19,290.) 

(Supreme  Court  of  California.    Feb.  7,  1894.) 

CONTKACT— INTERPRETATIOX — AcTIOK  FOB  BrBAOH 
— l)AlfA<iB8 — SurPICIEXCT  OP  EVIDBNCS  —  AP- 

PEA1/—VBBDI0T— Review. 

1.  The  finding  of  a  jury  will  not  be  dis- 
turbed where  there  la  a  substantial  conflict  in 
the  evidence. 

2.  A  contract  for  sinking  wells  recited  that 
i  defendant   called   for   proposals   for    bids    for 

sinking  "one  or  more'  wells,  and  that  plain- 
tiff's assignors  filed  a  bid  to  sink  "said  wells," 
and  were  awarded  the  contract  for  sinking 
"five  wells."  It  provided  that  they  should  fur- 
nish material  to  complete  "said  five  wells," 
that  no  payment  was  to  l>e  demanded  on  "any 
well"  until  it  was  sunk  2U0  feet,  and  that  25  per 
cent,  of  the  price  was  to  be  detained  until 
"each  well"  was  completed,  etc  Held,  that 
the  contract  was  for  the  sinking  of  five  wells. 

3.  In  an  action  by  the  assignee  of  the  con- 
tractors for  damazes  caused  by  defendant's  re- 
fusal to  allow  such  assienors  to  sink  more  than 
one  well,  it  appenred  tliat  there  were  a  num- 
ber of  other  wells  on  the  same  ranch  where 
the  wells  in  dispute  were  to  be  sunk,  which 
averaged  about  400  feet  in  depth.  Plaintiff's 
dam.ige  was  established  by  evidence  of  the 
profit  on  wells  of  the  average  depth  of  400 
feet,  and  the  verdict  for  plaintiff  was  for  a 
less  sum  than  the  profits  would  have  been  as 
thus  shown.  HM,  that  the  verdict  was  sup- 
ported by  the  evidence. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernardino 
county;  George  E.  Otis,  Judge. 
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Action  by  John  B.  Snnford  against  the 
BJast  Itiverside  Irrigation  District,  (a  corpo- 
ration.) From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    AiSrmed. 

R.  E.  Bledsoe.  Purington  &  Adair,  J.  S. 
Noyes,  and  Elmer  E.  Kowell,  for  appellant. 
C.  J.  PerlUna  and  Paris  &,  Saterwbite,  for 
respondent 

SEARLS,  C.  Action  to  recover  for  work 
and  labor  In  sinking  a  well,  and  damages  for 
violation  of  a  contract  Plaintiff  had  judg- 
ment for  $2,300.35  and  costs,  from  which 
judgment,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals. 

There  are  two  counts  in  the  complaint,  Iiv 
each  of  which  the  same  contract  is  set  out. 
One  Is  to  recover  for  services  rendered  under 
such  contract,  the  other  to  recover  damages 
on  account  of  defendant's  refusal  to  comply 
with  the  terms  of  the  contract  and  to  per- 
mit plaintiff's  assignors  to  prosecute  work 
thereunder.  On  the  12th  day  of  November, 
1891,  the  corporation  defendant,  as  the  party 
of  the  first  part,  entered  Into  the  contract 
In  question  with  J.  E.  Sanford  &  Co.,  as  par- 
ties of  the  second  part.  The  contract  re- 
cites that  defendant  has  published  proposals 
for  bids  for  sinking  one  or  more  artesian 
wells  upon  Its  lands,  known  as  the  Garner 
and  McKenzle  places,  on  Lytle  creek,  San 
Bouardlno  county,  CiU.;  that  Sanford  &  Co. 
have  filed  bids  to  sink  said  wells;  and  that 
defendant  has,  by  resolution  of  Its  board  of 
directors,  awarded  to  them  the  contract  for 
sinking  five  wells,  and  has  authorized  its 
president  and  secretary  to  sign  a  contract 
therefor.  It  is  thereupon  agreed  that  the 
party  of  the  second  part  (Sanford  &  Co.) 
shall  commence  immediately  sinldng  a  well 
on  said  Garner  tract,  commencing  with  a 
10-lnch  casing,  and  continue  as  far  as  such 
casing  can  be  practicably  sunk;  then  with  an 
8-lnch  casing  as  far  as  practicable;  then  with 
a  6-lnch  casing  as  far  as  practicable;  the  va- 
rious depths  to  be  according  to  the  best  judg- 
ment of  the  party  of  tlie  second  part;  the  well 
to  be  sunk  to  the  depth  of  500  feet,  if  practica- 
ble and  possible  in  the  Judgment  of  the  second 
party.  Then  follows  the  price  to  be  paid  per 
foot  for  sinking,  which  is  $4.10  per  foot  for 
first  200  feet,  $5.75  for  third  100  feet,  $6.50 
for  fourth  100  feet,  and  $7.50  for  fifth  100 
feet.  Party  of  the  second  part  to  furnish 
all  material,  labor,  and  machinery  to  com-i 
plete  said  five  wells.  It  is  fiu'tber  agreed 
that  if  the  engineer  of  defendant  shall  di- 
rect that  said  wells  shall  stop  at  any  point 
under  275  feet,  25 .  cents  per  foot  Is  to  be 
added  to  price,  but  if,  by  reducing  the  size 
of  pipe,  the  party  of  the  second  part  cannot 
go  t>ey(ind  the  depth  of  275  feet,  nothing  Is 
to  be  added  to  the  price  per  foot  Payments 
to  be  made  monthly  from  time  of  placing 
uiachinery  at  first  well,  at  the  rate  of  75 
par  cent  of  contract  price  for  distance  sunk, 
and  residue  when  each  well  is  completed 


No  payment  to  be  made  on  any  well  ontfl 
200  feet  has  been  sunk.  The  pipe,  work- 
manship, and  other  conditions  not  specified 
shall  be  according  to  the  specifications  of  th« 
engineer,  which  are  attached  to  and  made  a 
part  of  the  agreement  The  specificatioDs 
are  lengthy,  and  their  provisions  need  not  be 
set  out  except  as  questions  arise  undo'  them. 
To  that  extent  they  are  as  follows:  (1)  The 
particular  places  on  the  McKenzie  and  Gar- 
ner places  where  the  wells  are  to  be  sunk 
are  to  be  designated  by  the  engineer  of  de- 
fendant (2)  All  wells  are  to  be  sunk  to  a 
depth  of  500  feet,  unless  obstacles  are  oi- 
countered  which  make  this  impossible;  and 
the  contractor  shall  use  his  utmost  endeavor 
to  attain  such  depth,  but,  when  Impossible  to 
do  so,  the  engineer  may  receive  a  well  of 
less  depth,  after  requiring  the  contractor  to 
perforate  the  pipe,  to  admit  such  streams  as 
are  passed  in  boring;  but  the  engineer  most 
not  accept  a  well  of  less  than  200  feet  in 
depth.  The  contractor  shall  perforate  the 
pipe  to  admit  all  streams  as  desired  by  tbe  en- 
gineer. (3)  If  by  accident,  without  negli- 
gence or  fault  of  contractor,  any  well  of  200 
feet  In  depth  cannot  be  reduced  and  sunk 
deeper,  it  may  be  accepted  and  paid  for  on 
being  perforated.  But  accidents  from  in- 
competence or  carelessness  of  contractor  or 
his  subordinates  must  be  borne  by  taim. 

According  to  the  complaint  the  contract- 
ors commenced  to  sink  the  first  well  about 
November  12,  1881,  and  reached  a  depth  of 
253  feet,  when  they  met  obstacles  rendering 
it  impossible  and  impracticable,  according  to 
their  best  judgment,  to  go  deeper,  of  whicli, 
on  May  3, 1892,  they  notified  the  defendant  in 
writing,  and  requested  its  engineer  in  charge 
to  notify  them  if  he  desired  the  pipes  perfor- 
ated; but  he  failed  to  notify  them;  that  tliey 
have  been  willing  and  able  to  do  so  since. 
Defendant  was  requested  to  designate 
through  its  engineer  the  particular  spot  or 
place  for  starting  a  second  well,  or  any  one 
of  the  remaining  four  wells,  all  of  which  were 
refused.  The  rights  of  the  contractors,  in- 
cluding the  right  to  damages  for  a  breach  of 
the  contract  are  averred  to  have  been  as- 
signed to  plaintiff.  The  answer,  according  to 
the  contention  of  appellant  raised  three  is- 
sues: First  that  there  had  never  I>een  an 
assignment  of  the  contract  and  alleged  in- 
debtedness to  the  plaintiff;  second,  that  said 
well  had  not  been  sunk  aa  deep  as  possible 
or  practicable;  third,  that,  even  if  the  de- 
fendant had  failed  to  carry  out  the  contract 
the  plaintiff  or  his  assignors  had  suffered  no 
actual  damage  thereby.  There  was  an  assign- 
ment to  the  plaintiff  in  evidence,  dated  Feb- 
ruary 2,  1892,  whereby  the  money  due  the 
firm  and  the  interest  of  plaintifrs  copartner 
in  the  contract  were  transferred  to  him.  In 
justice  to  counsel  for  the  appellant  It  should 
be  stated  that  he  does  not  m:ge  this  point  in 
his  brief. 

Under  the  head  of  insufficiency  of  the  evi- 
dence it  is  urged  that  there  was  no  evldenct 
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J'.iat  plaintiff  reduced  the  well  to  a  64ncb 
l>ipe  or  casing,  as  required  by  tlie  contract, 
or  that  lie  attempted  to  do  so;  and  does  show 
that,  if  a  6-inch  pipe  had  been  used,  the  well 
could  have  been  sunk  to  a  greater  depth  than 
2.'>3  feet  The  testimony  involved  a  substan- 
tial conflict  F.  C.  Finide,  the  engineer  of  de- 
fondant,  testified,  in  substance,  that  he  was 
desirous  of  having  the  well  sunk  deeper  than 
the  253  feet  and  that  when  he  found  the 
bottom  of  the  8-iiich  pipe  was  mashed,  he 
told  the  plaintiff,  if  he  could  not  straighten  it 
out  to  pull  it  and  put  in  a  6-lnch  pipe,  but 
that  plaintiff  thought  he  conld  straighten 
It  On  the  part  of  plaintiff  there  was  testi- 
mony tending  to  show  that  they  struck  gran- 
ite boulders  in  the  bottom  of  the  well,  which 
crushed  the  8-incb  pipe,  and  broke  or  injured 
the  ring  and  shoe,  which  were  of  steel,  and 
as  a  result  they  could  not  remove  or  break 
up  the  obstacle  so  as  to  get  a  smaller  pipe 
through;  that  he  worked  for  20  days  with 
pumps  and  drills,  and  1,500  pounds  of  iron, 
trying  to  break  it  up  and  get  it  out  of  the 
way,  and  failed.  There  was  ala>  testimony 
tending  to  show  that  the  8-incb  pipe  could 
not  be  pulled  out  of  the  weU.  Under  these 
circumstances  it  was  a  question  of  fact  for 
the  Jury  to  determine  whether  or  not  plain- 
tiff performed  on  his  part  all  that  was  req- 
uisite under  the  contract;  and,  having  found 
in  favor  of  the  plaintiff,  such  finding  cannot 
be  disturbed. 

It  is  further  objected  that  the  contract  did 
not  provide  for  sinking  more  than  one  well, 
and  hence  that  defendant  Is  not  liable  for 
damages  beyond  those  sustained  on  account 
of  one  such  well.  The  contract  recites  that 
defendant  has  called  for  proposals  for  bids  for 
the  sinking  "of  one  or  more  artesian  weUs;" 
that  Sanford  &  Co.  "have  filed  a  written  bid 
to  sink  said  wells,"  and  "waa  awarded  the 
contract  for  sinking  five  wells."  Then  fol- 
lows the  agreement  In  which  it  is  provided 
that  plaintiff's  assignors  agree  to  furnish  all 
the  material,  etc.,  to  "complete  said  five 
wcUs."  It  also  provides  that  the  engineer  of 
defendant  may  direct  that  said  wcils  may 
stop  at  any  point  under  275  feet  "No  pay- 
ment la  to  be  demanded  on  any  well  until 
it  shall  liave  been  sunk  over  200  feet,"  and 
25  per  cent  of  the  price  is  to  be  detained 
until  "each  well  is  completed."  The  specifi- 
cations provide  where  the  wells  are  to  be 
located,— the  places  "where  each  well  is  to 
be  sunk  shall  be  designated  by  the  engineer 
In  charge."  There  are  many  other  allusions 
to  the  different  wells,  but  the  foregoing  quo- 
tations are  deemed  sufficient  to  indicate  the 
Intention  of  the  parties  in  the  premises  to 
Include  the  sinking  of  five  wells.  As  a  Ixisls 
for  the  damages  sustained  by  plaintiff  in  not 
being  permitted  to  sink  the  four  other  wells 
provided  for  in  the  contract  It  was  shown 
that  there  are  a  number  of  wells  on  the  same 
ranch  and  In  the  vicinity  of  a  depth  aver- 
aging about  400  feet,  some  of  them  being  as 
(liiep  aa  COO  feet  and  others  not  over  200 


feet  The  damage  of  plaintiff  was  estab- 
lished by  evidence  tending  to  show  the  profit 
upon  wells  of  this  average  depth  of  400  feet 
and,  as  the  verdict  of  the  Jury  was  far  be- 
low the  sum  which  would  be  reached  by 
the  profits  shown  by  the  wltnessee,  it  can^ 
not  be  said  the  verdict  was  not  supported  by 
the  evidence. 

It  is  quite  apparent  that  the  problem  of 
profit  upon  the  sinking  of  artesian  wells  is 
not  one  susceptible  of  aolntlon  with  any- 
thing like  mathematical  certainty.  The  dif< 
ferent  strata  to  be  pierced,  the  difficulties 
to  be  met  with  of  one  Idnd  and  another,  are 
factors  which  are  likely  to  affect  the  result 
but  cannot  be  foretold  with  certainty.  In  the 
present  instance  the  niunber  and  character 
of  the  wells  driven  In  the  vicinity  shed  light 
upon  the  question,  and  wonld  seem  to  afford 
the  best  means  for  Its  solutirai.  The  court 
below  seems  to  have  taken  this  view,  and  I 
think  correctly.  The  damages  were  fahrly  as- 
certainable, both  in  their  character  and  ori- 
gin, within  the  purview  of  section  3301  of  the 
Civil  Code.  This  disposes  of  the  alleged  er^ 
rors  urged  by  appellant  The  Judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    VANCLIEF,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


PEOPLE  «  ML  HOWLAND  v.  DREHER. 

(No.  18,201.) 
(Sapreme  Court  of  California.    Feb.  7,  1804.) 

NniBAMCS — OBtTBUOTIMO  PCBUO  BTBKItT— AOTION 

BT  FaoPLB— EsTOPFBL— RxviBw  Or  FiNDWe  or 

FiOT. 

1.  In  an  action  by  the  people  on  the  rela- 
tion of  an  individual  to  abate  an  obstruction  In 
a  public  street,  where  it  appears  that  the  street 
was  never  dedicated  or  accepted,  plaintiff  can- 
not invoke  an  estoppel  on  the  ground  that 
relator,  an  abutting  property  owner,  acted  on 
an  agreement  with  defendant  to  open  the  street 
since  the  action  by  the  people  is  not  to  vindicate 
relator's  private  rights. 

2.  A  findine  on  conflicting  evidence,  that 
an  alleged  pubnc  street  was  never  dedicated, 
will  not  l>e  reviewed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Los  Angeles 
county;  W.  P.  Wade,  Judge. 

Action  by  the  people,  on  relation  of  James 
li.  Howland,  against  P.  J.  Dreher,  to  abate  a 
nuisance  caused  by  obstructing  an  alleged 
public  street  Judgment  for  defendant  and 
plaintiff  appeals.     Affirmed. 

Westerman  &  Broughtoa  and  Atty.  Qen. 
Hart  for  appellant  W.  A.  Bell,  for  resiwnd- 
ent 

SEARLS,  0.  This  Is  an  action  to  al>ate  a 
nuisance,  alleged  to  have  been  committed  by 
defendant  by  obstructing  the  south  half  of  a 
public  street  for  a  distance  of  6G0  feet  which 
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street  is  situate  In  the  city  of  Pomona,  county 
of  Los  Angeles,  Cal.  Tbe  cause  was  tried  by 
the  court  without  the  Intervention  of  a  Jury, 
written  findings  filed,  and  Judgment  rendered 
thereon  in  faTor  of  defendant,  from  which 
Judgment,  and  from  an  order  refusing  a  new 
trial,  plaintiff  prosecutes  this  appeal.  The 
court,  upon  the  Issues  made  by  the  pleadings 
as  to  whether  the  street  In  question  bad  been 
dedicated  and  accepted  as  a  public  street, 
found  that  in  the  month  of  May,  1887,  the 
locus  In  quo  "was  laid  out  and  graded  by  pri- 
vate citizens,  who  ofTered  to  dedicate  the 
same  to  the  public  as  and  for  a  public  street, 
but  the  same  was  never  dedicated  as  a  public 
street,  or  used  or  accepted  by  the  public  as  a 
public  street,  or  known  by  the  public  as 
Green  street,  or  any  street."  The  coiirt  fur- 
ther found,  in  substance,  that  In  May,  1891, 
defendant  plowed  up  the  south  half  of  the 
strip  of  land  in  question,  planted  trees  there- 
<H>,  and  surrounded  tbe  same  by  a  ditch,  so 
as  to  render  such  south  half  of  said  proposed 
street  impassable  for  vehicles,  etc.,  but  that 
tbe  land  was  not  a  public  street,  and  was 
never  used  or  accepted  as  such;  also  that  the 
relator,  James  L.  Howland,  owns  land  abut- 
ting on  said  proposed  street,  opposite  the  por- 
tion so  plowed  up  and  obstructed;  that  he 
has  been  In  the  habit  of  using  It  as  a  mode  of 
egress  and  Ingress  to  tbe  land  of  him,  the 
said  Howland;  and,  were  It  a  public  street, 
it  would  be  the  only  street  running  by  or  to 
bis  land  by  which  he  could  have  egress  and 
ingress  thereto.  The  court  further  finds  that 
the  public  does  not,  and  has  not  been  accus- 
tomed to,  use  said  strip  of  land  in  any  man- 
ner; is  not  discommoded  or  inconvenienced 
by  said  obstructions,  etc.  A.  common-law 
dedication  Is  the  setting  apart  of  land  for  the 
public  use,  and,  to  constitute  a  valid  and  com- 
plete dedication,  two  things  are  necessary,  to 
wit,  an  intention  by  the  owner,  clearly  indi- 
cated by  his  words  or  acts,  to  dedicate  tbe 
land  to  public  use,  and  an  acceptance  by  the 
public  of  the  dedication.  Elliott,  Roads  & 
S.  85;  San  Francisco  v.  Canavan,'  42  Cal. 
653;  San  Francisco  v.  Calderwood,  31  Cal. 
585;  Harding  v.  Jasper,  14  CaL  647;  People 
V.  Reed,  81  Cal.  70,  22  Paa  474.  And,  before 
K  has  been  accepted,  tbe  owner  of  the  land  Is 
not  precluded  from  revoking  at  any  time  the 
offer  to  dedicate.  Holdane  v.  Trustees,  21  N. 
¥.  478;  San  Francisco  v.  Canavan,  supra. 
Dedication  is  a  question  of  fact,  to  be  deter- 
mined by  a  Jury,  or  by  the  court  sitting  as 
such.  Harding  v.  Jasper,  14  Cal.  618.  This 
being  so,  and  tbe  court  below  havhig  found 
the  fact  of  acceptance  against  the  appellant, 
upon  testimony  involving  a  substantial  con- 
flict, the  result,  upon  weU-established  prin- 
ciples, will  not  be  disturbed  by  this  court 

Much  of  the  argument  of  appellant  Is  direct- 
ed to  tbe  point  that  the  relator,  James  K 
Howland,  who,  with  the  defendant,  Drehpr, 
agreed  to  open  a  public  highway  upon  tbe 
line  dividing  their  respective  lands,  and  who 
was  at  expense  In  grading  such  contemplated 


highway,  and  who  is  claimed  to  have  altered 
his  condition  in  view  of  such  proposed  high- 
way, so  that  pecuniary  injury  will  ensue  to 
him  if  tbe  road  is  not  opened,  may  Invoke 
the  doctrine  of  estoppel  as  against  tbe  de- 
fendant This  action  is  not  brought  to  vin- 
dicate the  private  rights  of  tbe  rd&tar,  or  to 
secure  to  bim  any  privilege  not  enjoyed 
equally  by  others.  It  is  brought  by  the  peo- 
ple, to  conserve  tbe  rights  which  tbe  general 
public  have  in  tbe  locus  in  quo  as  a  bighway. 
The  predicate  of  those  rights  is  that  It  is  a 
bighway.  Falling  in  this,  tbe  public  bas  no 
rights  to  conserve.  In  Clonenta  ▼.  West 
Troy,  16  Barb.  251,  the  proprietors  of  the  vil- 
lage had  laid  out  the  same  by  a  plan,  npcm 
which  an  alley  was  laid  down,  and  boose  lots 
conveyed,  bounded  by  tbe  alley.  Tbe  coort 
said:  "As  between  the  original-  propiietort 
and  those  to  whom  they  conveyed,  tbls  act  of 
the  proprietors  secured  a  right  of  way.  But 
the  alley  thus  designated,  and  in  respect  to 
which  the  purchasers  had  acquired  an  Inde- 
feasible right  of  way,  did  not  thereby  become 
a  public  highway.  The  dedication  must  be 
accepted.  The  highway  must  be  laid  out 
Until  that  is  done,  tbe  alley  would  remain  the 
property  of  the  original  proprietors,  sabject 
to  the  right  of  way  in  those  who  bad  taken 
the  deeds  of  lots  bounded  upon  the  alley." 
To  much  the  same  effect  are  Underwood  t. 
Stuyvesant,  19  Johns.  186;  Child  v.  Chappell. 
9  N.  Y.  257;  Oswego  v.  Oswego  Canal  Ck>.,  6 
N.  Y.  257;  Trustees  v.  Otis,  37  Barb.  5a 
Whether  the  relator,  by  reason  of  the  trans- 
actions between  himself  and  defendant,  has 
or  has  not  acquired  rights  peculiar  to  himself 
as  an  individual,  which  be  can  enforce.  Is  not 
a  question  which,  under  tbe  pleadings  and 
issues,  can  be  passed  upon  here.  The  find- 
ings are  all  supported  by  evidence,  and  are 
conclusive  of  the  case.  Tbe  Judgment  and 
order  appeaxed  f^om  should  be  affirmed. 

We  concur:     TEMPLE,  C;  BELCHKB,  a 

PER  CURIAM.  For  the  r^sons  given  In 
the  foregoing  opinion,  the  Judgment  and  ordef 
anpealed  from  are  affirmed. 


FLETCHER  et  aL  v.  DENNISOM  et  al.    (Na 
19,301.) 

(Supreme  Court  of  California.    Fek  8,  1894.) 

MoRTOAOBS — Option  to  Decx.arb  Pa.tablb — 
Waiver. 

1.  The  complaint  in  an  action  to  foredos* 
a  mortgage,  giving  the  holder  the  option  to 
compound  the  interest,  or  to  declare  the  prin- 
cipal payable,  upon  any  default  in  interest,  al- 
leged that,  on  the  failure  of  defendant  to  pay  the 
Interest  due  on  a  certain  day,  "plaintiff  elected 
to  declare,  and  did  declare,  the  principal  Fum 
due  and  payable."  BM,  as  against  a  demntrer. 
a  BuBicieni:  allegation  of  dection  when  the  in- 
terest became  due. 

2.  The  bolder  of  a  mortgage  note  contain- 
ing a  condition  giving  him  the  option  to  com- 
pound the  interest,  or  declajp»>tlie  prineii^  dat^ 
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iipon  any  default  In  interest,  does  not  waive 
his  rieht  to  make  an  election  by  a  delay  of  59 
tluys  after  a  default 

I>epartmeiit  2.  Appeal  from  Bnperlor  court, 
Ijob  Angeles  county;  Lucien  Shaw,  Judge. 
*  Action  by  Julia  M.  Fletcher  and  others 
aKainst  Lucius  Dennison  and  others  to  fore- 
close a  mortgage.  Judgment  for  plalntifts. 
Defendants  appeaL     Affirmed. 

E.  0.  Bower,  for  appellants.  A.  R.  Met- 
calfe, for  respondents. 

McFARLAND,  J.  On  October  21,  1891,  the 
defendants  gave  their  negotiable  promissory 
note  to  plaintiffs  for  $3,000,  due  two  years 
after  date,  with  Interest  at  10  per  cent,  per 
itnnnm,  payable  semiannually,  according  to 
coupons  attached.  The  note  contained  this 
dause:  "If  any  Interest  or  any  Installment 
tb«*eof  be  not  paid  when  due.  It  may  be 
compounded  semiannually  and  added  to  said 
principal,  and  thereafter  bear  interest  at  the 
rate  of  ten  per  cent  per  annum;  or,  at  the 
option  of  the  holder  of  this  note,  if  said  In- 
terest or  any  installment  thereof  be  not  paid 
when  due,  the  whole  of  said  principal  sum 
shall  imm^ately  become  due  and  payable, 
-without  notice  to  us."  At  the  same  time, 
defendants  ezecated  to  plaintiffs  a  c»tain 
mortgage  to  secure  said  note.  Interest  not 
having  been  paid  when  due,  plaintiffs  com- 
menced this  action  to  foreclose  the  mortgage, 
for  a  deficiency  Judgment,  etc.  Those  of  the 
defendants  who  did  not  suffer  default  de- 
murred to  the  complaint,  upon  the  general 
xround  of  want  of  statement  of  sufficient 
'acts,  and  upon  the  special  ground  of  am- 
biguity and  uncertainty.  The  demurrer  was 
overruled;  and,  defendants  declining  to  an- 
swer. Judgment  was  rendered  for  plaintiffs. 
Defendants  appeal  from  the  Judgment  upon 
the  Judgment  roll  alone,  relying  upon  the  al- 
leged insufficiency  of  the  complaint 

Appdlants'  counsel  argues  that  respond- 
ents' election  to  consider  the  principal  due 
was  not  declared  until  69  days  after  such 
election  might  have  been  declared,  and  that 
by  thus  waiting,  they  waived  their  right  to 
elect  at  alL  This  contention  is  based  upon 
the  fact  that  this  suit  was  not  brought  until 
50  days  after  the  election  might  have  been 
made,  and  upon  the  theory  that  there  was 
oo  election  until  it  was  declared  by  the  insti- 
tution of  the  suit.  The  record  before  us 
shows  that  the  time  was  only  about  39  in- 
stead of  59  days.  But  In  the  first  place, 
at3»umlng  the  time  to  be  as  stated  by  coun- 
seL  and  that  there  was  no  election  until  the 
suit  was  brought  still  we  could  not  hold 
that  as  a  matter  of  law,  69  days  was  an  un- 
reasonable timo  within  which  to  malie  the 
election.  Hewitt  v.  Dean,  91  OaL  6,  27  Pac. 
42.3.  In  the  seomd  places  it  is  averred  in  the 
complaint  "tliat  on  the  failure  of  the  de- 
fendants to  pay  the  installment  of  Interest 
which,  by  the  terms  of  said  promissory  note 
and  the  said  coupons,  became  and  was  due 


on  the  21st  day  of  October,  1802,  the  plain- 
tiffs elected  to  declare,  and  did  declare,  the 
said  principal  sum  and  the  interest  there- 
on due  and  payable."  This,  as  against  a 
demurrer,  was  a  sufficient  averment  of  elec- 
tion at  the  time  the  interest  became  due. 
There  Is  an  averment  in  the  complaint  that 
the  principal  sum,  togeth»'  with  interest  "to 
be  compounded  semiannually  from  October 
21,  1891,  is  now  due  and  payable."  This 
averment  was  evidently  made  upon  the  no- 
tion entertained  by  respraidents,  or  their 
counsel,  that  after  having  elected  to  consid- 
er the  principal  due,  they  could  nevertheless, 
according  to  the  terms  of  the  note,  recover 
compound  interest  But  assuming  this  no- 
tion to  be  wrong,  still  the  averment  did  not 
make  the  complaint  vulnerable  to  the  assault 
of  either  the  general  or  the  special  demurrer; 
and,  as  a  fact.  Judgment  was  not  rendered 
for  compound  interest  To  reverse  the  Judg- 
ment in  this  case  for  any  of  the  reasons 
urged  by  appellants  would  be  to  establish  a 
precedent  that  would  tend  to  make  mortgage 
securities  exceedingly  insecure.  The  Judg- 
ment is  affirmed. 


We  OMicur: 
AU>,  J. 
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SPEARS  V.  MODOC  CODNTT  et  al.    (Now 

18,204.) 
(Snpreme  Court  of  California.    Feb.  9,  1894.) 

CONVIOnON  UNOEK  Obdinancs— RSPBAI,  Pbxdimo 
Appeal— Effkct. 
A  Judgment  of  conviction  under  an  ordi- 
nance cannot  be  enforced  if,  pending  an  appeal 
therefrom,  the  ordinance  is  repealed. 

Department  1.  Appeal  from  superior  court, 
Modoc  county;  O.  L.  Glaflln,  Judge. 

Action  by  one  Spears  against  the  county  of 
Modoc  and  others  to  restrain  the  enforce- 
ment of  an  execution.  From  a  Judgment  en- 
tered upon  an  order  sustaining  a  demurrer 
to  tbe  complaint  plaintiff  appeals.  Re- 
versed. 

Goodwin  &  Goodwin,  for  appellant  D.  W. 
Jenks,  E.  E.  Copeland,  and  Spencer  &  Raker, 
for  respondents. 

HARRISON,  J.  The  plaintiff  was  convict- 
ed in  a  Justice's  court  January  27,  1890, 
of  violating  an  ordinance  of  the  county  of 
Modoc  forbidding  the  keeping  of  a  saloon 
where  spirituous  liquors  were  sold,  and  on 
the  same  day  Judgment  was  entered  against 
him,  by  which  he  was  sentenced  to  "pay  a 
fine  of  five  hundred  dollars,  and,  in  default 
of  payment  thereof,  be  imprisoned  in  tbe 
county  Jail  of  said  county  of  Modoc  for  the 
period  of  one  day  for  each  dollar  of  said 
fine,  or  until  such  fine  be  satisfied."  From 
this  Judgment  he  appealed  to  the  superior 
court.  On  the  19th  of  February,  1891.  that 
court  affirmed  the  Judgment  of  the  Justice's 

court    Before  the  bearing  of  the  appeal  the 

Jigiiizcd  by 


January  24,  1891.  June  3,  1891,  an  execution 
upon  this  Judgment  was  iasaed  out  of  the 
Justice's  court,  under  which  the  sheriff  lev- 
ied upon  certain  property  of  the  plaintiff 
herein,  and  was  proceeding  to  sell  the  same 
when  this  action  was  brought  to  restrain  the 
enforcement '  of  the  execution.  A  demurrer 
to  the  complaint  was  sustained  by  the  court, 
and  from  the  Judgment  entered  thereon  the 
plaintiff  hag  appealed. 

By  the  appeal  to  the  superior  court  the 
enforcement  of  the  Judgment  appealed  from 
was  stayed  imtil  after  the  determination  of 
the  appeal.  Fen.  Code,  {  1470.  As  no  un- 
dertaking on  appeal  was  required,  the  ap- 
peal itself  operated  as  a  supersedeas.  Mc- 
Garrahan  v.  Maxwell,  28  Cal.  91.  The  effect 
of  the  appeal  was,  therefore,  to  preserve  the 
rights  of  the  parties  in  the  same  condition  as 
they  were  prior  to  the  entry  of  the  Judgment, 
(Dulln  T.  Coal  Co.,  96  Cal.  304,  S3  Pac. 
123;)  and,  until  the  determination  of  the 
appeal,  the  proceeding  was  a  pending  ac- 
tion, In  which  the  rights  of  neither  party 
had  been  conclusively  determined.  In  Peo- 
ple T.  Frtsble,  26  Cal.  130,  an  appeal  had 
been  taken  from  a  Judgment  for  delinquent 
taxes,  rendered  In  favor  of  the  plaintiff,  and 
the  Judgment  of  the  district  court  was  af- 
firmed. Pending  the  appeal,  and  before  de- 
cision thereon,  the  legislature  passed  an  act 
authorizing  an  additional  defense  to  be  in- 
terposed by  the  defendant  In  pending  stilts, 
and  it  was  held  that  the  appeal  had  sus- 
pended the  operadon  of  the  Judgrment,  so 
that  the  action  was  still  pending,  and  that 
the  rights  of  the  plaintiff  were  limited  to 
Its  cause  of  action,  and  that  It  did  not  have 
a  vested  right  to  the  judgment  See,  also, 
People  V.  Treadwell,  66  CaL  400,  6  Pac  686. 
In  Kay  v.  Goodwin,  6  Blng.  676,  4  Moore 
&  P.  341,  it  was  said  by  Tlndal,  C.  X,  that 
the  effect  of  repealing  a  statute  Is  "to  ob- 
literate it  as  completely  from  the  records 
of  the  parliament  as  if  It  had  never  passed; 
and  it  must  be  considered  as  a  law  that  never 
existed,  except  for  the  purpose  of  those  ac- 
tions which  were  commenced,  prosecuted, 
and  concluded  whilst  It  was  an  existing  law." 
This  principle  has  been  applied  more  fre- 
quently to  penal  statutes,  and  it  may  be  re- 
garded as  an  established  rule  that  the  repeal 
of  a  penal  statute,  without  any  saving  clause, 
has  the  effect  to  deprive  the  court  In  which 
any  prosecution  under  the  statute  Is  pending 
of  all  power  to  proceed  further  In  the  mat- 
ter. "The  repeal  of  a  statute  puts  an  end  to 
all  prosecutions  under  the  statute  repealed, 
and  to  all  proceedings  growing  out  of  It 
pending  at  the  time  of  the  repeal."  Sedgw. 
Bt  &  Const  Law,  130.  See,  also,  Knd.  Interp. 
St  S  479.  The  proceeding  Is  arrested  at  the 
very  point  where  It  Is  at  the  date  of  the 
repeal;  If  bef(»«  indictment  no  Indictment 
can  be  found;  If  after  Indictment,  and  be- 
fore trial,  no  conviction -can  be  had;  If  after 


appealed  from,  and  Its  enforcement  is  r- 
pended  until  the  deternUnation  of  tl- . 
peal,   the  power   to   enforce  tbe  jod:  - 
falls  with  the  repeal  of  tbe  statute,  ti:  _ 
appellate  court  will  direct  a  dimiBs^d'. 
proceedings.    "If  a  penal  statnte  Is  in'- 
pending  an  appeal,  and  before  Ose  tx: 
tlon  of  the  appellate  court.  It  will  rr^  ; 
an  affirmance  of  a  conviction,  and  tiiip- 
cutlon  must  be  dismissed,  or  ivA?zir.-  • 
versed."    Suth.  St   Const  f  106.  l"r_  . 
determination  of  the  appeal,  tlw  ftooti:. 
is  pending  in  court  and  the  Jnd^iia:  i' 
not  become  final  until  a£Snned  by  tbtsi- 
late  court    If,  during  the  intoim.  ti'  ■ 
islatnre  repeals  the  statnte  under  rljc: . 
prosecution  Is  had.  It  operates  as  a  i^^. 
of  tbe  defendant    "The  repeal  of  ite  - 
Imposing  the  penalty  is  of  itsdf  i  ^-- 
sion."    Per  Taney,  C.  J.,  State  t.  Bafc 
&  O.  Railroad  Co.,  3  How.  552.  hi  ^' 
T.  aty  of  LonlsvUle.  78  Ky.  287.  m  « .- 
had  been  taken  from  a  judgment  ipis'. 
defendants  for  violating  a  dty  (it-j. 
Pending  tbe  appeal,  tbe    ordlnanoe  = 
which  the  penalty  was  imposed  wu  y 
ed,  and,  up<m  that  fact  being  hronsti : 
knowledge  of  the  conrt,  the  Jodgnis:' 
for  that  reason  reversed,  with  ffireci:: 
dismiss    the   proceeding,    the  court  ep 
"The  effect  of  the  appeal  was  to  mstai  '-■ 
judgment  and  while  tlie  Judgment  -■:.  ■ 
regarded  as  final  for  tbe  purposes  ef  i:  - 
peal,  its  execution  cannot  be  enfcttait:^ 
the  appeal  Is  disposed  of.    It  Is  inn  j'~ 
that  no  Judgment  can  be  rendered  ii  : 
tlon  to  enforce  a  penalty  when  tber.-' 
under  which  the  proceeding  i»  bid  ti.<^^ 
repealed.    When  such  a  statole  b  r^- 
it  ends  all  the  litigation  under  it  *Bd:r: 
Judgment  Is  not  final, — tbat  is.  if  tlet'- 
seeking  to  recover  the  penalty  Is  bX  i-' 
disposed  of,  the  right  to  tbe  penalty  ^- 
Ing  upon  tbe  affirmance  or  revefsil'! 
Judgment— and  the  repeal  is  brons^-'- 
knowledge  of  the  court.  It  most  atce^ 
result  in  a  dismissal   of  the  actics.' 
same  doctrine  is  maintained   in  Tr: 
State,  4  Tex.  App.  472;  Monroe  t.  S: 
Tex.  App.  343. 

The   Judgment   rendered    in   the  .*2t 
court  was  tbe  Infliction  of  a  penal?  t^ 
violation  of  a  law,  and  not  the  &ty-- 
tlon  of  any  rights  of  the  parties  trs^ 
of  contract  or  obligation;  and  tte «'" 
to  take  the  proi)erty  of  tbe  plaiotif  ' 
an  execution   issued  on   that  jndn  -: 
only  the  enforcement  of  the  peuJ?  "■ 
the  connty,  by  its  repeal  of  the  (?£ 
has  remitted.   The  connty  has  i»  ^ 
right  to  enfOTce  the  penalty  in  tbjs'- 
than  it  would  have  to  arrest  and  cct- 
apitellant  under  a  warrant  lasoeil  V^ 
same  Judgment    Section  329  otttn^ 
Code  is  limited  in  Its  appUcatioD  r  ~ 
peal  of  a  "law,"  and  does  not  exte:?-  ° 
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repeal  of  a  municipal  ordinance.  See  People 
▼.  Tisdale,  57  CaL  104.  The  judjrment  la  re- 
versed. 

We  concur:   PATERSON,  J.;  GABOUTTK, 


WEBSTER  T.  SAN  PEDRO  LUMBER  CO, 

(No.  19.273.) 
(Supreme  Court  of  California.    Feb.  9,  1894.) 
EviDESCB — Account  Books — Pbeumwakt  Proof. 

1.  The  determination  of  the  trial  court  as 
to  the  inBufficiency  of  the  preliminary  proof  nec- 
essary for  the  introduction  of  any  documentary 
evidence  will  not  be  disturbed  if  there  has  been 
no  abuse  of  discretion. 

2.  The  mere  fact  that  defendant'a  bookkeep- 
er manipulated  its  books  in  order  to  defi^ud  it 
does  not,  of  itself,  necessitate  a  reTersal  of  the 
lower  court's  rnline  that  they .  were  sxifficiently 
correct  to  be  used  In  evidence  against  plaintiS. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKinley,  Judge. 

Action  by  E.  W.  Webster  against  the  San 
Pedro  Lumber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Graff  &  Latham,  for  appellant  Stephen  M. 
White  and  R.  H.  T.  Variel,  for  respondent 

McFARLAND,  J.  This  Is,  In  form,  an 
action  to  recoTcr  certain  moneys  alleged  to 
have  been  deposited  by  plaintiff  with  defend- 
ant at  yarious  times  from  January  1,  1887,  to 
November  1,  1889,  to  be  held  by  defendant 
in  trust  for  plaintiff.  The  answer  denies  that 
any  moneys  were  deposited  with  defendant 
In  trust  and  avers,  substantially,  that,  during 
the  times  mcmtloned  In  the  complaint  defend- 
ant was  engaged  solely  in  the  business  of 
buying,  selling,  and  dealing  In  lumber;  that 
it  was  not  engaged  in  banking  business,  and 
v^aa  not  In  any  respect  a  trust  company;  that 
from  August  31,  1887,  to  October  81,  1889, 
plaintiff  was  an  employe  of  the  defendant 
In  the  lumber  business;  that  between  August 
31,  1887,  and  April  29,  1889,  plaintiff  did 
make  certain  deposits  of  money  with  defend- 
ant, bat  that  they  were  made  at  the  request 
of  plaintiff,  and  for  his  accommodation  and 
convenience,  and  not  for  the  accommodation 
of  defendant;  that,  during  said  times,  plain- 
tiff made  purchases  of  lumber  from  defend- 
ant; that  defendant  has  fully  paid  plaintiff 
for  his  services,  and  for  all  money  deposited ; 
that  defendant  kept  a  full  and  accurate  ac- 
count of  all  transactions  between  It  and 
plaintiff,  and  that  upon  a  settlement  of  the 
accounts  between  them  on  October  31,  1889, 
there  was  due  and  owing  from  plaintiff  to  de- 
fendant the  sum  of  $81.24.  The  answer  also 
set  up  the  statttte  of  limitations  as  to  all 
Items  prior  to  April  29,  1889.  The  court 
found,  substantially,  that  all  the  averments 
of  the  answer  were  true,  except  perhaps, 
BS  to  the  statute  of  limitations,  and  gave 
Judgment  for  defendant  for  the  $81.24. 
Plaintiff   appeals   from   the  judgment   and 


from  an  order  denying  a  motion  for  a  new 
trial. 

The  main  contention  of  appellant  is  that 
the  evidence  does  not  support  the  findings, 
but  this  contention  cannot  be  maintained. 
Appellant  does  not  pretend  to  have  kept,  him- 
self, any  general  account  of  the  various  trans- 
actions between  him  and  the  respondent. 
He  relied  upon  the  books  of  account  kept  by 
respondent  of  its  general  and  current  busi- 
ness, and  made  no  objection  to  the  state  of 
his  accounts  with  respondent,  as  reported 
from  its  books,  until  long  after  be  bad  gone 
out  of  Its  employment.  The  only  evidence  of 
importance  offered  by  him  was  his  own  testi- 
mony, based  mainly  upon  written  memoran- 
da which  he  said  he  bad  made  from  memory 
of  a  certain  book  In  which  he  had  made  some 
entries,  and  which  had  been  destroyed.  His 
recollection  of  the  things  to  which  he  testi- 
fied was  so  uncertain,  and  his  testimony  In 
chief  was  so  modified  in  his  cross-examina- 
tion, that.  If  there  had  been  no  other  evidence 
In  the  case,  we  would  not  be  Justified  In  dis- 
turbing the  findings  of  the  court 

Appellant  contends  that  the  court  erred  in 
admitting  In  evidence  the  account  bocka  of 
respondent  The  objection  to  the  introduc- 
tion of  the  books  was  not  upon  the  general 
ground  that  the  books  of  resi)ondent  were 
not  competent  evidence,  but  upon  the  ground 
that  the  preliminary  proof  of  their  correct- 
ness, etc.,  was  not  sufficient  The  general 
rule  Is  that,  where  certain  preliminary  proof 
is  necessary  to  the  introduction  of  any  kind 
of  documentary  evidence,  the  sufficiency  of 
such  proof  Is  to  be  determined  in  the  first 
Instance  by  the. trial  Judge,  and  that  his  de- 
termination of  the  matter  will  not  be  dis- 
turbed unless  there  has  been  an  abuse  of  dis- 
cretion. Bryce  v.  Joynt  63  Cal.  378;  Butler 
V.  Beech,  BS  Oal.  28;  Verzan  v.  McGregor, 
23  CaL  342.  In  the  case  at  bar  there  was 
clearly  sufficient  evidence  of  the  correctness, 
etc,  of  the  books  to  warrant  the  court  in 
admitting  them  In  evidence.  '  Afterwards, 
one  of  the  chief  bookkeepers  of  respondent 
absconded,  and  it  appeared  that  he  had  made 
certain  manipulations  of  some  of  the  books, 
particularly  the  cash  book,  for  the  pwpose 
of  defrauding  the  respondent  and  embeszling 
some  of  its  funds;  but  there  was  clearly  suf- 
ficient evidence  as  to  the  correctness  of  the 
books,  BO  far  as  the  accounts  and  rights  of 
those  dealing  with  the  respondent  were  con- 
cerned. The  evidence  as  to  the  acts  of  the 
absconding  bookkeep«r  Is  not  suffideat  to 
upset  the  ruling  of  the  court  as  to  the  suf- 
ficiency of  the  preliminary  proof  to  warrant 
the  Introduction  of  the  books.  There  Is  noth- 
ing In  the  objections  to  questions  asked  wit- 
nesses about  the  correctness  of  the  books, 
and  there  Is  no  other  point  In  the  case  which 
needs  notice;     Judgment  and  order  affirmed. 

We  concur:  FITZGERALD,  J.;  DO  HA- 
VEN, J.  ^  , 
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HOLI,ENBACH    t.    SCHNABEL.    (No.    19,- 

248.) 

(Supreme  Court  of  California.    Feb.  9,  1894.) 

Replevix— Evi  DEXCE— Jddicial  Notice. 

1.  The  affidavit,  bond,  and  sheriff's  re- 
turn, being  Pled  by  the  sheriff,  as  reciiiired  by 
Code  CiT.  Proc.  §  520,  each  describing  the 
property  as  in  the  complaint,  and  the  latter  re- 
citiui?  its  talcing  and  delivery  to  plaintiff,  need 
not  be  formally  introduced  as  evidence,  but  the 
court  may  take  judicial  notice  of  them  as  show- 
ing the  fiict  of  plaintiff's  possession. 

2.  A  finding  that  plaintiff  did  not  rescind 
certain  sales  to  defendant  is  one  of  fact,  and 
not  a  conclusion  of  law. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Claim  and  delivery  by  Phil  HoUenbach, 
trading  as  Phil  HoUenbach  &  Co.,  against 
E.  C.  SchnabeL  Judgment  for  defendant. 
Plaintiff  appeals.     Affirmed. 

Henry  Bleeker,  for  appellant.  Graff  & 
Latham  and  M.  E.  C.  Munday,  for  respond- 
ent 

SEARLS,  O.  This  Is  an  action  of  claim 
and  dellyery,  to  recover  possession  of  certain 
liquors  sold  and  delivered  by  plaintiff  to  de- 
fendant Schnabel,  and  which  it  Is  claimed 
were  procured  by  fraudulent  representations 
of  defendant  The  cause  was  tried  by  the 
court,  vrrltten  findings  filed,  and  judgment 
ordered  in  favor  of  defendant  (1)  for  the  re- 
turn of  the  property;  (2)  for  the  sum  of 
$721.76,  the  value  thereof.  In  case  a  return 
cannot  be  bad.  Plaintiff  moved  for  a  new 
trial,  and,  his  motion  being  overruled,  ap- 
peals from  the  order  denying  such  new  trial. 
The  court  found,  among  other  things,  that 
on  the  28tb  day  of  December,  1889,  the  sbor- 
iff  of  Los  Angeles  county,  under  and  by 
virtue  of  an  affidavit  undertaking,  etc.,  filed 
by  direction  of  the  plaintiff,  took  possession 
of  the  property,  and  thereafter  and  on  the 
Sd  day  of  January,  1890,  delivered  the  same 
to  the  plaintiff,  and  that  the  value  thereof 
was  and  Is  $721.75.  Appellant  contends  that 
there  was  no  evidence  in  support  of  these 
findings.  There  was  on  file,  among  the  pa- 
pers In  the  case,  the  affidavit  and  undertak- 
ing on  behalf  of  plaintiff  for  a  return  of  the 
property,  describing  it  as  in  the  comphiint; 
the  return  of  the  sheriff  duly  certified,  show- 
ing the  taking  of  the  property  from  defend- 
ant, and  describing  it  precisely  as  In  the  com- 
plaint and  affidavit;  and  the  statement  that 
he  delivered  It  to  the  plaintiff,  as  found  by 
the  coturt  These  papers  were  not  formally 
offered  In  evidence  at  the  trial,  but  being  on 
file  as  papers  in  the  case,  were  used  by  the 
court  in  making  Its  findings.  Treated  as 
evidence,  they  showed  conclusively  the  de- 
livery of  the  property  to  plaintiff,  and  the 
question  arises,  should  a  new  trial  be  grant- 
ed for  this  cause? 

The  CJode  of  Civil  Procedmre  (8<>ctlon  620) 
requires  the  sheriff  to  file  the  affidavit,  no- 


tice, and  undertaking,  with  bis  procecdin;:s 
thereon,  with  the  derk  of  the  coart  in  which 
the  action  Is  pending.  The  answer  demand- 
ed a  return  of  the  property,  or  a  recovery 
of  Its  value  and  damages.  I  am  of  opinion 
the  court  was  at  liberty  to  take  Judicial  no- 
tice of  the  previous  proceedings  had  in  the 
cause,  the  evidence  of  which,  under  the  offi- 
cial signature  of  Its  sheriff,  was,  as  pro- 
vided by  the  Code,  on  file  in  the  case.  CJourts 
will  take  Judicial  notice  of  their  records  and 
officers.  The  case  of  Blum  v.  Stein,  6S  Tei. 
COS,  5  S.  W.  454,  involved  a  like  principle. 
The  plaintiffs  had  brought  an  action,  and 
wrongfully  sued  out  a  writ  of  attacbment 
under  which  property  of  the  defendant  had 
been  levied  upon,  sold,  and  the  proceeds  paid 
Into  tomrt  Defendant  had  answered,  a-rer- 
rlng  the  wrongful  Issue  of  the  attachment 
and  asking  damages  on  account  thereof. 
which  he  recovered.  The  court  entered 
Judgment,  without  reference  to  the  fund  aris- 
ing from  the  sale  of  the  attadied  property. 
On  appeal,  the  Enipreme  court  held  this  to 
be  error,  and  said:  "The  court  knew  Ju- 
dicially that  the  money  was  In  com-t;**  and. 
after  specifying  what  should  have  been  done 
with  It,  added:  "To  have  authorized  the  court 
to  do  this,  It  was  not  necessary  that  the  evi- 
dence rejected  should  have  be«a  Introduced." 
In  State  v.  Bowen,  16  Kan.  475,  It  was  held 
that  the  court  will  take  Judicial  notice  of 
all  prior  proceedings  in  a  case,  and  hence 
that,  on  a  plea  In  bar  of  "(mce  In.  Jeopardy." 
It  was  unnecessary  to  Introduce  evidence  of 
a  former  trial  and  the  verdict  rendered  on 
such  trial.  In  every  case  where  a  demurrer 
is  interposed  to  a  complaint  npon  the  groond 
that  the  cause  of  action  is  barred  by  the 
statute  of  limitations,  the  court  must  and 
does,  for  the  purpose  of  passing  npon  the 
question  thus  presented,  take  Judicial  notice 
of  the  date  at  which  the  actl<m  to  com- 
menced. And  we  think  It  may  be  said  gen- 
erally that  when  necessary  for  the  adminis- 
tration of  Justice  in  a  grlven  case,  the  court 
will  take  such  notice  of  aU  previous  and  un- 
disputed proceedings  therein  as  appear  of 
record,  certified  or  authenticated  as  required 
by  law,  and  required  by  law  to  be  on  file 
or  of  recOTd  In  the  cause. 

The  findings  of  the  court  show  that  defend- 
ant Is  the  owner  of  and  entitled  to  the  pa» 
session  of  the  property  In  dispute.  Plaintiff 
Introduced  In  evidence  the  proceedings  in 
insolvency  of  defendant,  which  showed  hl& 
claim  of  right  to  the  property,  and  that  it 
was  taken  from  him  by  the  sheriff,  and  was 
held  by  the  latter  for  the  plaintiff.  Its  v&tue 
was  averred  in  the  complaint  and  not  denied 
by  the  answer;  hoioe  the  only  question  wa» 
as  to  the  possession  by  plaintiff.  To  prove 
this,  the  retom  of  the  sheriff  was  proper  evi- 
dence, and,  that  return  being  of  record,  the 
court  might  well  avail  itself  of  it  in  deter- 
mining the  fact  or,  if  the  fact  had  not  been 
found,  In  determining  the  right  of  defendant 
r.3  a  question  of  law  to  a^^^ment  for  its 
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sues  made  In  the  case.  The  finding  "that 
aiotlff  did  not  rescind  said  sales,  or  either 
'  tbem,"  was  one  of  fact,  and  not  a  condu- 
>n  of  law,  as  contended  by  appellant  It 
as  the  ultimate  fact,  of  which  the  other 
cts  mentioned  in  the  complaint  were  but 
Identlary.  See  Levins  v.  Kovegno,  71  Cal. 
3,  12  Pac.  161,  where  the  distinction  be- 
reen  conclusions  of  law  and  deductions  of 
ct  is  discussed  at  some  length.  This  fact 
Ing  found,  manifestly  all  the  others  become 
limportant,  for  the  reason  that.  If  plaintiff 
lied  to  rescind  the  contract,  he  was  not 
a  position  to  recover  the  property  sold  In 
.  action  for  claim  and  delivery,  even  had 
i  court  found  the  defendant  guilty  of  fraud, 
le  order  appealed  from  should  be  afBrmed. 

Ve  concm-:    HAYNES,  O ;  BELCHER,  C. 

'ER  CURIAM.  For  the  reasons  given  In 
!  foregoing  opinion,  the  orAer  appealed 
»m  is  affirmed. 


EGBNBR  v.  JUCH  et  a!.    (No.  19,155.) 
preme  Court  of  California.    Feb.  10,  1894.) 

n  bank. 

)n   rehearing.     For  original    opinion,  see 

Pac.  432. 

;EATTY,  O.  J.  I  dissent  from  the  order 
lyln^  a  rehearing  of  this  cause.  The  affl- 
its  upon  which  the  attachment  was  dis- 
ced present  no  real  or  substantial  con- 
t  as  to  the  facts.  The  attorney  for  the 
pondents  made  an  affidavit  stating  In 
eral  terms  that  at  the  time  the  attach- 
jt  Issued  they  were  actually  residing  In 

1  Angeles.  But  this  was  merdy  his  con- 
tlon   or  opinion.    The  affidavits  ffied  by 

plaintiffs,  on  the  other  hand,  are  full 
specific  as  to  the  facts  from  which  the 

stion  of  residence  Is  to  be  determined, 
they  are  not  contradicted.   They  show 

rly  and  beyond  any  question  or  room 
doubt  that  the  defendants  had  been, 
for  many  years  were,  residents  of  New 

k;   that  they  were  In  California  at  the 

2  of  the  attachment  as  <  members  of  a 
itrical  troupe,  traveling  from  place  to 
■e,  giving  performances  according  to  a 
Dlte  programme,  and  Intending  to  leave 
state  within  a  few  days.  The  case  is  in 
lubstantial  particular  like  Hanson  v.  6ra- 
1,  23  Pac.  56,  or  any  of  the  cases  upon 
authority  of  which  it  was  decided;  and 
order  of  the  superior  court  cannot  be 

eld  upon  any  theory  except  that  the 
e  presence  of  a  defendant  In  the  state  at 
time  an  action  is  commenced,  under  clr- 
stances  which  enable  the  plaintiff  to 
re  a  personal  service  of  the  summons, 
make  him  a  resident  within  the  mean- 


would  hesitate  to  affirm  it 


BAMES  V.  CROSIER  et  al. 
(Supreme  Court  of  California. 


(No.  19,2S&) 
Feb.  7,  1894.) 


Action  on  Note  —  Sufficiesct  op  Complaint — 
Issues  Raised  bt  Plkahikos — Conformitt  of 
fixdiso — bukden  of  proof. 

1.  A  complaint  alleging  that  plaintiff  ia  the 
owner  and  holder  of  tlie  note  in  suit,  and  that 
the  payee,  for  value  and  before  maturity,  as- 
signed it  by  indorsement  In  blank,  sufficiently 
shows  plaintiS's  title. 

2.  The  complaint  alleged  that  the  note  was 
indorsed  in  blank,  and  delivered  by  the  payee 
to  plaintiff,  which  the  answer  denied,  averring 
that  the  payee  indorsed  and  delivered  the  note 
to  one  R.,  who  "is  still  the  owner  of  the  note." 
The  evidence  showed  that  the  note  was  in- 
dorsed in  blank  by  the  payee,  and  delivered 
to  II.,  who  assigned  it,  before  maturity,  to 
T.,  and  that  T.  transferred  and  delivered  It  to 
plaintiff.  Held,  that  a  finding  that  T.  purchased 
and  received  the  note  in  good  faith,  and  without 
notice  of  any  of  the  facts  stated  in  the  answer, 
was  not  outside  of  the  issues  raised  by  the 
pleadings. 

3.  Where  fraud  in  the  inception  of  a  note  ia 
ahown,  the  burden  of  proof  is  on  the  indorsee 
to  show  that  he  is  an  innocent  holder;  but  the 
burden  is  discharged,  and  a  prima  facie  case 
made  in  his  favor,  where  he  shows  that  he  pur- 
chased for  value  In  the  usual  course  of  business. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucie^  Shaw,  Judge. 

Action  by  Eames  against  Crosier  and  oth- 
ers. From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendants  appeal. 


Thomas  J.  Carran,  for  appellants. 
Lontz,  for  respondent 


Cbas. 


PATBRSON,  J.  .  The  plaintiff  recovered 
Judgment  in  the  court  below  for  the  sum  of 
$681.52  and  costs  of  suit  on  two  promissory 
notes  for  $250  each,  dated  May  9,  1889,  pay- 
able in  6  and  12  months,  respectively,  after 
date.  It  is  claimed  by  the  appellants  that 
the  second  coimt  does  not  state  a  cause'  of 
action.  The  point  made  Is  that  it  is  Insuffi- 
cient to  allege  that  the  "plaintiff  is  now  the 
holder  and  owner  of  said  promissory  note." 
The  point  would  be  well  taken  if  this  were 
the  only  allegation  showing  ownership  in  the 
plaintiff.  It  Is  alleged,  however,  that  at  the 
time  the  note  was  made  it  was  delivered  to 
Bandholt,  the  payee  named  therein,  and  "that 
thereafter  J.  F.  Bandholt,  for  value  and  be- 
fore maturity,  assigned  said  note  by  indors- 
ing same  in  blank  on  the  back  thereof." 
This,  taken  in  connection  with  the  allegation 
of  possession,  was  sufficient  to  show  the 
plaintiff's  title;  the  effect  of  an  indorsement 
in  blank  being  to  make  the  paper  payable  to 
the  plaintiff,  not  as  an  Indorsee,  but  as  bear- 
er. Poorman  v.  Mills,  35  Cal.  120;  Curtis  v. 
Sprague,  51  Cal.  241. 

It  is  alleged  in  the  first  connt  that  the  note 
was  Indorsed  in  blank,  and  delivered  by 
Bandholt  to  the  plaintiff;  but  the  findings 
and  evidence  show   tliat  the  note  was  iu- 
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dorscd  In  blank  by  Bandbolt,  tbe  payee,  and 
delivered  to  one  Bunels,  wbo,  before  the 
maturity  thereof,  assigned  and  delivered  the 
same  to  M.  M.  Talmage,  and  that  the  latter 
afterwards  sold  and  transferred  the  note  to 
the  plaintiff.  It  is  claimed  by  appellants 
that,  Inaemuch  as  tbe  plaintiff  acquired  the 
note  after  maturity,  he  can  recover  only  up- 
on showing  title  in  a  prior  bona  lide  holder, 
and  that  this  cannot  be  done  because  of  the 
allegation  of  a  direct  assignment  of  the  note 
from  Bandholt  to  himself.  The  court  found 
that  Talmage  "purchased  and  received  and 
paid  for  said  notes  In  good  faith,  without  no- 
tice of  any  of  the  facts  stated  in  the  answer." 
This  finding,  it  Is  claimed,  is  outside  of  the 
issues  raised  by  the  pleadings;  and  this 
would  be  the  fact  if  there  were  nothing  more 
in  the  pleadings  on  the  subject  than  the  al- 
legation of  the  complaint  that  the  note  was 
indorsed  and  delivered  by  Bandholt  to  the 
plaintiff.  In  the  answer,  however,  it  is  de- 
nied that  Bandholt  ever  assigned  or  deliv- 
ered said  note  to  the  plaintiff,  and  It  is  al- 
leged that  tbe  note  was  indorsed  and  deliv- 
ered by  Bandbolt  to  Runels,  and  that  the  lat- 
ter "is  still  the  owner  of  said  note."  The  find- 
ing, therefore,  is  not  outside  of  the  Issues 
raised  by  the  pleadings. 

The  court  found,  in  accordance  with  the 
allegation  of  the  answer,  that  tbe  defendants 
were  induced  to  make  and  deliver  the  notes 
by  false  representations  as  to  the  value  and 
character  of  certain  lands,  but  that  Talmage 
"purcliased  and  received  and  paid  for  said 
notes  in  good  faith,  without  notice."  Appel- 
lants contend  that  this  finding  that  Talmage 
"purchased  and  received  and  paid  for  said 
notes  in  good  faith,  without  notice,"  is  not 
supported  by  the  evidence.  It  is  admitted 
that  the  notes  were  acquired  by  both  Tal- 
mage and  tbe  plaintiff  for  value;  but  it  ia 
claimed  that  proof,  on  the  part  of  the  defend- 
ants, that  the  notes  were  procured  from  the 
defendants  through  fraud,  cast  upon  tbe 
plaintiff  the  burden  of  showing  that  the 
plaintiff  or  Talmage  purchased  without  no- 
tice of  the  equities  set  up  in  the  answer.  Au- 
thorities are  cited  which  support  this  conten- 
tion, but  later  decisions  qualify  the  rule  as 
to  the  burden  of  proof.  Upon  proof  by  the 
defendant  of  fraud  or  illeg^ty  in  the  incep- 
tion of  the  note,  the  burden  is  cast  upon  the 
indorsee  to  show  that  he  is  an  Innocent  hold- 
er. This  the  latter  may  do  by  showing  that 
he  purchased  the  note  before  maturity,  or 
from  an  innocent  indorsee  for  value,  in  the 
usual  course  of  business.  When  this  is  done, 
unless  the  evidence  shows  that  the  note  was 
taken  by  the  plaintiff  under  circumstances 
creating  the  presumption  that  be  knew  the 
facts  impeaching  its  validity,  the  burden  it 
cast  upon  the  defendant  to  show,  if  he  would 
defeat  the  plaintiff  in  his  action,  that  the  lat- 
ter took  tbe  instrument  with  notice  of  the 
defendant's  equities.  This  view  is  entirely 
consistent  with  what  was  said  by  the  conrt 
tn  Jordan  v.  Qrover,  (OaL)  83  Fac.  889.     The 


statement  of  the  learned  Justice  •who  wrote 
tbe  opinion  therein,  that  the  plaintlCTs,  In  or- 
der to  sustain  the  burden  cast  upon  ttien. 
must  show  that  they  piu-chased  tlie  note  br- 
fore  maturity,  in  good  faith,  for  valne,  in  ti»> 
usual  course  of  business,  and  "under  drcnzr- 
stances  which  create  no  presumption  dtai 
they  knew  the  facts  which  impeacta  Its  va- 
lidity," is  merely  appositional  to  tlie  ml' 
which  had  already  been  stated,  that,  "wbtT' 
fraud  or  illegality  in  the  inception  of  the  not. 
is  shown  by  the  maker,  the  burden  of  ppK.: 
is  then  cast  upon  the  indorsee  to  sixow  tbat 
he  is  an  innocent  holder."  As  before  stated 
this  burden  is  discharged,  and  a  prima  lAdt 
case  is  made  in  his  favor,  when  he  sbotn 
that  he  purchased  for  value  in  the  nscaJ 
course  of  business.  In  Davis  ▼.  Bartlett  1^ 
Ohio  St.  541,  the  court,  referring  to  Munroe 
V.  Cooper,  5  Piclc  412,  dted  by  appellants 
herein,  said:  "And  the  Judge  refers  to  tbe 
ease  of  Munroe  v.  Cooper,  5  Pick.  412,  as 
particularly  in  point  to  sustain  this  Tlew.  If 
to  show  that  he  purchased  the  negotiable  pa- 
per in  the  usual  course  of  trade,  before  due. 
and  for  a  valuable  consideration.  In  such  a  ca.<¥. 
be  understood  by  the  Judge  as  a  fair  prima 
facie  showing  that  he  acted  honestly  an<] 
without  a  luiowledge  of  the  fraud,  the  cor- 
roctaess  of  the  remark  must  be  admitted,  but. 
if  the  remark  is  to  be  understood  as  meaning 
more,  it  must  be  regarded,  I  think,  at  va- 
riance both  with  authority  and  correct  rea- 
soning;" and,  in  summing  up,  tbe  court  used 
the  following  language:  "But  it  is  certain  Uixit 
it  cannot  be  maintained,  either  upon  author- 
ity of  the  cases,  English  or  American,  ttiat 
from  the  fact  of  the  defendants  proving  a 
fraudulent  diversion  or  transfer  of  the  paper, 
it  then  becomes  incumbent  upon  the  plaintiff 
to  prove,  not  only  payment  of  valae  and  a  ' 
purchase  in  the  usual  coarse  of  trade,  but  al- 
so his  own  ignorance  of  the  fraudulent  diver 
sion  or  transfer."  In  1  Daniel,  Neg.  Inst.  (4tii 
Ed.)  I  819,  the  author  says,  speaking  of  tbe 
holder:  "He  makes  out  a  prima  facie  caat: 
by  proving  that  the  instrument  was  Indorsed 
to  him  for  value  before  maturity.  Nothing 
else  appearing,  a  presumption  arises  that  be 
nurchased  the  note  In  good  faith,  without  no- 
tice of  the  fraud,  because  it  is  not  likely  that 
he  would  give  full  value  for  a  note  which  lie 
believed  to  be  fraudulent,  taking  the  hazard 
upon  lilmself,  and  because  It  would  be  diffi- 
cult to  prove  good  faith  in  any  better  way. 
.^These,  at  least,  are  the  conclusions  oS  well- 
considered  decisions,  which  rest,  as  we  think, 
on  sound  reasoning;  but  in  others  the  courts 
have  indicated  a  more  stringent  rule,  and  a 
disposition  not  to  relieve  the  plaintiff  of  tbe 
burden  of  proof  by  mere  proof  that  he  gave 
value.  Unless  there  were  circumstance* 
which  seemed  to  brhug  home  to  him  notice 
of  the  fraud  or  illegality  imputed,  the  re- 
quirement vt  further  proof  than  the  givtng 
of  fair  value  seems  unreasonably  barsb  and 
exacting."  This,  we  think,  states  the  true 
rule.  No  circumstanoos  were  shown  in  this 
Jigitizcd  by 


lixiutiff  paid  5500,  for  the  notes.  We  have 
^fcrrod  to  Talmage  particularly,  because,  ta 
?cover  on  the  first  note,  plaintiff,  wlio  took 
le  note  when  overdue,  must  show  that  a 
rior  holder  took  the  note  for  value  before 
inturlty.  It  is  a  settled  principle  that  if  the 
arty  who  transferred  the  instrument  to  the 
older  took  the  note  for  value,  and  before  ma- 
irity,  unaffected  by  any  Infirmity  in  it,  the 
older  acquired  as  good  a  title,  although  he 
)ok  the  note  when  overdue.  •  The  fiHdlngs 
ipport  the  judgment,  and  we  find  no  error 
1  the  record.  The  Judgment  and  order  are 
iwefore  affirmed. 


We    concur: 
ON,  J. 


GAROUTTE,    J.;     HARRI- 


LEONIS  T.  BISCAILUZ.  (No.  19,013.) 
Supreme  Court  of  California.  Feb.  12,  1894.) 
Appeal — Intekventioj:  bt  Creditor.  • 
Since  Code  CiT.  Proc.  §  3S7,  permits  any 
le  interested  to  intervene  before  trial,  and  a 
idjriiu'nt  confessed  to  defraud  a  creditor  does 
)t  bind  the  latter,  a  stranger  to  the  record  can- 
it  oppose  a  motion  to  reverse  and  remand,  to 
Iiich  the  parties  of  record  '  assent,  on  the 
•ound  that,  since  rendition  of  the  judgment 
)I)enled  from,  intervener  has  recovered  a  mon- 
'  judfnnent  against  respondent,  and. levied  on 
e  laud  in  controversy;  that  she  believes  that 
I  technical  merits  the  judgment  should  be  af- 
•nied.  but  that  the  parties  are  colliuJins;,  as 
raiiist  intervener,  for  a  judj,Tneut  to  divest 
spondent  of  title;  and  that  respondent  is  in- 
>lvont  and  has  no  other  property  to  satisfy 
tervener's  judgment 

Department  2.    Appeal  from  superior  court, 

OS    Angeles   coun^;     William    P.    Wade, 

idge. 

In  the  matter  of  the  appeal  of  Jean  Leonls 

gainst    M.    V.  Biscailuz.     Motion    for    re- 

»rsnl  and  remand  for  new  trial,  opposed  by 

Ictoria  J.  de  Yorba.     Motion  granted. 

Reymert  &  Orflla  and  Smith,  Winder  ft 
nitb,  for  appellant  R.  Dunnigan,  J.  R. 
upiiy,  and  B.  H.  Bentley,  for  respondent 

DE  HAVEN,  J.  The  parties  to  this  action 
,ve  filed  a  stipulation  herein  to  the  effect 
bat  the  errors  assigned  by  the  appellant  in 
e  record  In  this  case  are  well  taken,"  and 
at  the  judgment  and  order  appealed  from 
nil  be  reversed,  and  the  cause  remanded 
the  superior  court  for  a  new  trial,  and 
ve  moved  for  a  judgment  In  accordance 
ith  this  stipulation.  The  motion  Is  op- 
sed  by  one  Victoria  J.  de  Yorba,  who  has 
etl  an  affidavit  to  the  effect  that,  since  the 
adition  of  the  judgment  appealed  from, 
e  bas  recovered  a  money  judgment  against 
e  respondent  here,  and  has  caused  an 
ecutlon  thereon  to  be  levied  upon  the 
ad  In  controversy  In  this  action;  "that  she 
informed  and  believes  that,  upon  the  tech- 
:-al  merits  of  this  appeal,  the  respondent. 


believes  that,  since  her  said  levy  on  the  said 
interest  of  Biscailuz  in  said  Leonls'  lands, 
an  arrangement  has  been  arrived  at  be- 
tween the  appellant,  Leonls,  and  respondent, 
Blscailms,  that  by  some  form  of  consent  judg- 
ment, or  by  some  device,  the  particulars  of 
which  cannot  be  ascertained  by  atOant,  a 
judgment  of  this  court  shall  be  suffered  by 
said  Biscailuz  to  be  taken  against  him,  as 
respondent,  in  favor  of  the  appellant,  Leonls, 
the  effect  of  which  arrangement  will  be  to 
divest  the  said  Biscailuz  of  title  to  the  lands 
and  property  levied  on  by  affiant,  and  there- 
by prevent  the  affiant  from  the  collection  ot 
her  said  judgment  from  the  said  Biscailuz." 
It  Is  also  stated  in  the  affidavit  that  the  re- 
spondent, Biscailuz,  is  insolvent,  and  bas  no 
other  property  than  that  in  controversy  here 
out  of  which  to  satisfy  the  judgment  of  the 
affiant,  and  she  asks  to  be  allowed  to  inter- 
vene in  the  action  In  this  court,  and  to  file 
briefs  on  the  technical  merits,  and  that  the 
court  dispose  of  the  cause  on  Its  merits,  and 
without  reference  to  the  stipulation  of  the 
parties  to  the  record. 

The  application  Is  certainly  a  novel  one. 
Under  section  387  of  the  Code  of  Civil  Pro- 
cedure, one  who  has  an  Interest  In  the  mat- 
ter In  litigation  may  be  permitted  to  Inter- 
vene before  the  trial  of  an  action,  but  there 
Is  no  authority  for  such  Intervention  after 
judgment,  and  while  the  cause  Is  pending 
In  this  court  on  appeal;  nor  has  a  stranger 
to  the  record  any  right  to  call  upon  this 
court  to  Investigate  and  pass  upon  the  merits 
of  an  appeal,  when  the  parties  to  the  rec- 
ord have  consented  to  an  afi^mance  or  re- 
versal of  the  judgment  without  such  inves- 
tigation and  decision.  Nor  Is  It  at  all  neces- 
sary that  the  judgment  creditor  In  this  case 
should  be  permitted  to  obtrude  herself  into 
the  case  at  this  time  in  order  to  protect  her 
rights.  The  cause  Is  to  be  reversed,  and 
when  it  Is  remanded  to  the  superior  court 
she  will  have  the  right,  at  any  time  before 
judgment  In  the  action,  to  present  her  petition 
for  Intervention  in  accordance  with  section 
387  of  the  Code  of  Civil  Procedure,  and  have 
the  same  determined  in  accordance  with 
what  may  then  appear  to  be  her  rights  in 
the  premises;  but.  If  it  were  otherwise,  and 
final  Judgment  was  to  be  rendered  In  this 
court  or  In  the  superior  cotirt  against  the 
respondent  herein,  upon  bis  confession  or 
stipulation,  such  judgment,  if  fraudulently 
confessed  by  the  alleged  judgment  debtor  for 
the  ptui>08e  of  preventing  the  application  of 
the  property  in  controversy  to  the  satisfac- 
tion of  the  claim  of  the  judgment  creditor, 
and  the  appellant  herein  participating  in 
such  fraudulent  purpose,  would  not  conclude 
the  rights  of  such  creditor,  although  her 
rights  were  acquired  by  the  levy  upon  such 
property  during  the  pendency  of  this  litiga- 
tion.   It  Is  to  "fair  and  bona  fide  judgments, 
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and  not  to  fraudulent  onea,  that  the  right 
of  their  enforcement  against  purchaaera  pen- 
dente lite  is  giyen.  For  no  obligation,  either 
legal  or  moral,  withholds  one  from  setting  up 
his  vendor's  title  as  against  him  who  has 
fraudulently  contrived  with  his  vendor  to 
weal^en  or  destroy  it  after  he  has  conveyed 
the  property  to  him.  No  principle  of  policy 
or  convenience  requires  that  such  Judgment 
should  conclude  his  rights."  Haywood  t. 
.Sledge,  3  Dev.  338. 

It  follows  from  what  has  been  said  that 
the  motion  for  leave  to  intervene,  and  to  file 
a  brief  herein,  must  be  denied,  and  the  Judg- 
ment and  order  appealed  from  will  be  re- 
versed in  accordance  with  the  stipulation. 
Judgment  and  order  reversed. 


We  concur: 
AIX>.  J. 


McFARIiAND,  J.;  FITZOBR- 


ST.  LOUIS  NAT.  BANK  v.  GAY.     (No. 

19,202.) 

(Supreme  Court  of  California.     Feb.  8,  1894.) 

Set-Ofp— When  Allowable  —  Asaioxbd  Claims. 

1.  Civ.  Code,  g  1459,  provides  that  the  as- 
signee of  a  nonneKotiable  written  contract  for 
money  takes  it  subject  to  all  defenses  existing 
in  favor  of  the  malcer  at  the  time  of  the  indorse- 
ment. Code  Civ.  Proc.  S  368,  provides  that  in 
the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  is  without  prejudice 
to  any  set-off  existing  at  the  time  of  or  before 
notice  of  the  assignment.  Held,  that  the  one 
section  is  merely  an  enlargement  of  the  other, 
and  that  a  defendant  may  avail  himself  of  a 
set-off  acquired  before  notice  of  assignment. 

2.  "Set-off,"  as  used  in  section  308,  applies 
to  demands  independent  in  their  nature  and 
origin,  and  not  arising  out  of  the  note  or  con- 
tract sued  on. 

3.  To  constitute  a  "set-off  existing  at  the 
time  of  or  before  notice  of  the  assignment"  of 
the  chose  in  action,  within  the  meaning  of  Code 
Civ.  Proc.  {  36S,  tne  set-off  need  not  be  actual- 
ly dne  at  the  time  of  such  notice. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  George  Puterbaugfa,  Judge. 

Action  by  the  St.  Louis  National  Bank 
against  John  H.  Gay,  Jr.,  to  recover  on  notes. 
Defendant  pleaded  as  a  counterclaim  another 
note,  and  the  court  deducted  the  amount 
thereof  from  plalntUTa  judgment  Plaintiff 
appeals.     Affirmed. 

Burnett  &  Gibbon,  for  appellant  (Tonklln 
&  Hughes,  for  respondent 

McFARLAND,  J.  On  February  4, 1891,  de- 
fendant Gay  made  and  delivered  to  D.  D. 
Dare  two  nonncgotlable  notes,  each  for  $2,- 
500  and  Interest  and  each  payable  one  year 
after  date.  On  February  24,  1801,  Dare  as- 
signed these  notes  to  the  plaintiff.  On  Feb- 
ruary 12,  1891,  Dare  made  and  delivered  to 
J.  M.  Collins  his  negotiable  promissory  note 
for  $5,000  and  interest,  payable  one  year  after 
date;  and  on  Octobar  21,  1n>1,  said  note  to 
Collins  was  ptu'clinsod  by  and  regularly  as- 
signed to  defendant.  At  the  titne  of  this  pur- 
chase defendant  had  no  notice  that  his  note 


to  Dare  had  been  assl^ed  to  plaintiff,  bei 
sevei-al  months  afterwards,  on  Febrnary  1. 
1892,  he  was  notified  of  such  assignment  (b! 
at  the  time  of  such  notice  the  note  from  Dnt 
to  Collins  was  not  quite  dne;  the  date  of  is 
maturity  being  February  12,  1892.  The  t».. 
notes  sued  on  matured  February  4, 1892:  TV 
present  action  was  commenced  Aagnst  I 
1892,  several  months  after  all  the  notes  bd 
matured.  The  defendant  pleaded  as  a  axo- 
terclaim  the  said  note  from  Dare  to  CoOiiis, 
and  the  court  allowed  it  and  deducted  iu 
amount  from  the  Judgment  in  favor  of  plain- 
tiff. ■  The  plaintiff  appeals  from  the  Judgmegt 
upon  the  Judgment  tM,  and  contends  that  H^ 
court  erred  In  recognizing  said  CoUlDs'  ooit 
as  a  legal  set-off. 

The  first  contention  of  appelant  Is  that  tlie 
set-off  was  not  available,  because  It  was  not 
acquired  until  after  the  said  assignmeat  (Fom 
Dare  to  appellant  notwithstanding  the  bet 
that  It  was  acquired  before  notice  of  sadi » 
signment  This  contention  Is  based  on  sm- 
tion  1459  of  the  Civil  Code,  which  prorida 
that  the  assignee  of  a  nonnegotiable  writtn 
contract  for  money  or  personal  property  lakei 
It  "subject  to  all  the  equities  and  defenses  ex- 
isting in  tayoic  of  the  maker  at  the  time  of 
the  endorsement"  Bat  section  368  of  tbt 
C!ode  of  Civil  Procedure  provides  as  followi: 
"In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  is  wltboot 
prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of  or  before  notine  of  the 
assignment;  but  this  section  does  not  applf 
to  a  negotiable  promissory  note  or  bill  of  ex- 
change transferred  in  good  faith  and  npoo 
good  consideration  befwe  maturity."  Tbese 
two  sections  must  be  construed  as  tbo# 
they  "had  been  passed  at  the  same  moment 
of  time,  and  were  parts  of  tlie  same  statnte." 
Pol.  Code,  {  4480.  Section  1408  is  not  re- 
strictive; and  the  maxim,  expressio  nnins, 
etc.,  does  not  apply  to  it  when  considered  in 
connection  with  said  section  868,  whicli  be 
came  law  at  the  same  moment  The  two  se^ 
tlons  are  not  contradictory,  and  therefore  tlie 
rules  of  construction  which  aid  In  cases  of 
contradictory  provisions  need  not  be  invoked 
The  one  section  is  merely  an  enlargement  o( 
or  addition  to  the  other,  and  the  law  as  de- 
clared by  the  two  sections  is  that  a  defend- 
ant may  avail  himsdf  of  a  set-off  acquired 
before  notice  of  assignment  provided  the  set- 
off be  in  other  respects  good.  It  was  so  beld 
In  McCabe  v.  Grey,  20  CaL  510.  and  has  been 
assumed  to  be  the  law  ever  since.  Appell^i 
refers  to  the  fact  that  in  Pomeroy  on  Kenit- 
dies  and  Remedial  Rights,  (section  IW  >  Mi- 
Cabe  V.  Grey  is  hostUely  criticized;  li;'-  is 
this  instance  at  least,  the  opinion  of  ti"-  i-"^' 
writer  has  not  overruled  the  decision  "i  i-'-' 
court  We  see  nothing  In  the  contenti<-i-  :-■' 
one  of  the  sections  should  be  constrU'->l  :•* ' 
f  erring  to  choses  in  action  different  fioiutli  ^ 
embraced  in  the  other.  Section  368  <  liil"  -" 
every  kind  of  things  in  action  exo-p"  "■  -  ' 
able  paper,  which  past* ^lonfc !>, i ^<  .  ••' 
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Irom  Its  operation.  Appellant  seems  to  con- 
'tend  tbat  there  can  be  a  value  set-off  to  a 
iiouneguilnble  aote  only  when  the  matter  of 
■eet-off  arises  out  of  the  note  Itself,  as  want  of 
-consicloratlon,  etc.,  and  that  It  cannot  arise 
out  of  another  distinct,  Independent  contract; 
but  this  Is  not  the  meaning  of  "set-off,"  as 
used  In  section  368,  although  such  meaning 
might  be  not  Inaptly  given  to  what  was  once 
commonly  called  "recoupment."  The  mean- 
ing of  set-off  Is  correctly  stated  in  Abbott's 
Xaw  Dictionary,  with  authorities  cited,  as  fol- 
lows; "Set-off  differs  from  recoupment  In 
that  It  la  more  properly  applicable  to  de- 
-mands  independent  in  their  nature  and  origin 
while  reconpm^it  implies  a  cutting  down  of 
a  demand  by  deductions  arising  out  of  tbe 
-same  transaction."  "Counterclaim,"  as  used 
In  our  Code,  Includes  both  recoupment  and 
-set-off,  and  is,  strictly  speaking,  a  pleading  by 
which  matters  arising  out  of  recoupment  or 
-set-off  are  averred.  It  may  be  used  by  de- 
-fendant  to  plead,  as  against  the  plaintiff: 
"(1)  A  cause  of  action  arising  out  of  the 
-transactioa  set  forth  In  the  complaint  as  the 
foundation  of  the  plaintUTs  dalm,  or  con- 
nected with  the  cause  of  action;  (2)  In  an 
action  arising  upon  contract,  any  ot^er  cause 
of  action  arising  also  upon  contract,  and  ex- 
isting at  the  commencement  of  the  action." 
Code  Civ.  Proc  {  438. 

The  only  point  of  any  difficulty  in  the  case 
at  bar  is  raised  by  appellant's  contention 
that  respondent  <;annot  use  the  note  from 
Sare  to  Collins  as  an  offset,  because  it  was 
not  due  at  the  time  he.  received  notice  of  the 
assijniment  from  Dare  to  appellant,  although 
full  title  to  It  had  been  acqufred  before  such 
notice.  His  position  Is  that  a  set-off  is  not 
available  against  an  assignee  unless  it  be 
due,  payable,  and  suable  at  the  time  of  no- 
tice of  assignment.  There  are  New  York 
authorities  to  this  effect,  but  the  statute  law 
'Of  New  York  upon  the  subject  Is  essentially 
different  from  that  of  California.  The  New 
York  cases  go  upon  the  theory  that  the  stat- 
ute there  provided  that  the  counterclaim 
must  be  such  as  might  have  been  set  off 
while  the  contract  belonged  to  the  assignor. 
Myers  v.  Davis,  22  N.  Y.  401;  Martin  v. 
-Kunzmuller,  37  N.  Y.  396;  Fuller  v.  St6ig- 
lltz.  27  Ohio  St.  356.  But  there  is  no  such 
statute  in  this  state.  By  section  438  of  the 
Code  of  Civil  Procedure,  in  an  action  on  con- 
tract the  defendant  mny  set  up  any  cause 
■of  action  arising  upon  contract  and  "existing 
at  the  commencement  of  the  action."  If 
Dare  bad  kept  his  note  and  sued  on  It  in 
August,  1882,  respondent  could  unquestion- 
ably have  set  off  the  Collins  note;  and  It 
seems  a  clear  proposition  of  law,  under  the 
sections  of  our  Code  above  stated,  that,  in 
an  action  by  the  assignee  of  a  chose  in  ac- 
tion not  negotiable,  Vthe  defendant  may  suo- 
■cessfully  plead  any  set-off  which  he  could 
have  80  pleaded  against  the  assignor,  If  he 
had  retained  and  brought  suit  on  It,  pro- 
-vided  be  acquired  It  'before  notice  of  assign- 


ment, and  provided,  further,  that  It  was  "ex- 
isting at  the  commencement  of  the  action." 
It  Is  contended  that  at  the  time  of  the  notice 
of  assignment  the  CoUins  note  was  not  an 
"existing"  set-off  because  it  was  not  then 
quite  due,  and  therefore  not  presently  suable. 
But  the  thing  Itself— the  note,  the  chose  in 
action— was  then  existing,  and  It  was  plead- 
able by  counterclaim  when  this  action  was 
commenced.  The  point  under  review  has 
not  been  definitely  determined  In  this  state;, 
and  It  may  be  considered  res  Integra.  There 
has  been  a  diversity  of  decisions  on  the  sub- 
ject in  other  states,  and,  as  was  said  by  the 
supreme  court  of  Ohio,  in  Fuller  v.  Steiglitz, 
supra,  "the  phraseology  of  different  statutes 
gives  rise  to  this  diversity  in  the  cases." 
Under  our  statutory  provisions  we  think 
that  the  correct  rule  is  that  stated  in  Bank 
V.  Balliet,  8  Watts  &  S.  311.  In  that  case 
suit  vras  brought  upon  a  bond  given  by  de- 
fendant to  the  bank,  and  assigned  to  one 
Swader,  and  defendant  set  up  certain  obli- 
gations of  the  bank  which  he  had  acquired 
before  notice  of  the  assignment— some  of 
such  obligations,  it  seems,  not  being  due  at 
the  time  of  such  notice.  The  court  say: 
"The  court  was  right  in  admitting  the  evi- 
dence, because,  although  the  liability  of  the 
bank  was  not  complete  when  the  defendant 
had  notice  of  the  assignment,  yet  the  trans- 
action out  of  which  the  defense  arises  com- 
menced before  he  was  Informed  of  the  trans- 
fer of  the  bond."  And,  again,  the  court  say: 
"The  time  the  contract  begins  between  the 
assignee  and  the  obligor  is  when  the  latter 
has  notice  of  the  assignment  It  is  the  duty 
of  the  obligee  or  assignee  to  inform  the 
obligor  that  he  has  parted  with  the  bond, 
and  if  this  is  omitted  they  are  in  default, 
and  not  the  obligor,  who,  until  he  is  inform- 
ed otherwise,  has  a  right  to  suppose  that  the 
bond  is  still  the  property  of  the  obligee,  and 
to  act  and  contract  with  the  obligee,  or  oth- 
ers, under  that  reasonable  supposition." 
This  rule  seems  to  us  to  be  Just  and  right. 
A  debtor  may  fortify  himself  against  the 
coming  suit  of  his  creditor  by  the  purchase 
of  any  cross  demands  which  may  be  coun- 
terclalmed  when  that  suit  shall  come,  and 
between  them  an  assignee  has  no  standing 
until  he  shall  have  given  notice  of  the  as- 
signment. When  a  stranger  voluntarily  In- 
terferes with  relations  between  third  par- 
ties, and  takes  an  assignment  of  an  obliga- 
tion from  one  of  the  latter  to  the  other,  he 
is  In  no  position  to  beg  for  equitable  consid- 
eration, and  has  only  such  right  in  the  prem- 
ises as  the  statute  gives  him,  and  under  the 
statute  he  stands  in  the  shoes  of  his  as- 
signor until  he  gives  notice  of  the  assign- 
ment; but  such  notice  In  no  way  destroys 
or  Impairs  any  right  which  the  debtor  had 
acquired  against  the  creditor  prior  to  such 
notice.  The  relative  times  at  which  the 
notes  in  the  case  at  bar  matiured  Is  of  no 
consequence,   since  they   were   due  at  the 

commencement  of  the  action;  for,  under  th%> 
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rule  iDTCkcd  by  appellant,  a  debtor  could 
not  use  a  note  fallInK  due  before  bis  own 
obligation,  If  before  Its  maturity  be  received 
notice  of  assignment.  Moreover,  under  sucb 
rule,  if  A.  should  give  B.  bis  nonnegotiable 
note  for  a  certain  sum  of  money,  due  in  six 
months,  and  B.  should  afterwards  employ 
A.  to  render  certain  services,  to  be  paid  for 
at  the  maturity  of  said  note,  the  latter  could 
not  safely  rely  ni)on  the  value  of  the  serv- 
ices as  a  set-off  to  the  note;  because,  after 
the  services  had  been  rendered,  the  set-off 
could  be  defeated  by  an  assignment  of  the 
note  and  notice  of  the  assignment  before 
compensation  for  the  services  was  in  prae- 
senti  due  and  payable.  The  judgment  is  af- 
firmed. 


We  concur: 
VBN,  J. 


FITZGERALD,  J.;   DB  HA- 


PBNN  PLACBR  MIN.  CO.  et  al.  v.  SCHRBI- 

NER  et  al. 

(Supreme  Court  of  Montana.    Feb.  19,  1894.) 

Appeai/— Statembnt  on  Motion  fob  New  Trial 

— TiMB  of  Fn-iso— Ambndmsnts. 

1.  Where  amendments  to  a  statement  on 
motion  for  a  new  trial  comprise  additional  mat- 
ter, which  is  complete  and  iutelU;i;i)jIe  in  itself, 
the  statement  will  not  be  disrepranietl  because 
the  amendments  are  not  enRrossed  with  the  rec- 
ord, bnt  occupy  a  separate  position  at  the  end  of 
such  statement.  Canal  Co.  v.  Lay,  20  Pac. 
1001,  10  Mont  528,  distinguished. 

2.  A  statement  on  motion  for  a  new  trial 
will  not  be  stricken  from  the  record  because 
the  evidence  is  not  all  in  narrative  form,  un- 
less admonition  is  unheeded,  and  the  abuse  ex- 
ceeds a  just  indulgence  to  litigants,  unaware  of 
the  improper  practice. 

3.  Where  an  order  extends  the  time  for 
filing  a  statement  on  motion  for  a  new  trial, 
or  for  doing  any  act  in  court  practice,  "to"  a 
specified  day,  the  day  specified  is  part  of  the 
time  within  which  the  act  may  be  done. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  Thomas  J.  Galbraith,  Judge. 

Action  by  the  Penn  Placer  Mining  Com- 
pany and  others  against  John  Schreiner  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.  Plaintiffs  move  to  strike 
from  the  record  appellants'  statement  on 
motion  for  a  new  trial.    Motion  denied. 

Cowln  &  Parker  and  Toole  &  Wallace,  for 
appellants.  McConnell,  Clayberg  &  Gunn, 
for  respondents. 

HARWOOD,  J.  This  case  stands  on  mo- 
tion to  strike  from  the  record  the  statement 
on  motion  for  new  trial— First  Because  the 
statement  on  motion  for  new  trial  was  not 
served  within  the  time  prescribed  by  the 
statute,  or  within  the  period  of  time  pro- 
vided by  order  of  court  This  alleged  ground 
is  based  upon  the  respondents'  construction 
of  the  order  of  court  extending  time.  They 
Insist  that  where  the  court  by  order,  ex- 
tends time  to  a  date  named,  as  "to  December 
2d,"  the  period  of  extension  expires  at  the 
close  of  the  day  jvcceding  the  date  named  in 


the  order,— In  this  Instance  at  tbe  dose  at 
December  1st  because  December  1st  reacha 
to  December  2d.  We  think  the  contenaplatioa 
of  sucb  an  order  of  court  or  stipulation  pru- 
viding  time  to  a  certain  date  within  whicb 
to  do  an  act  in  court  practice,  sach  as  th« 
filing  or  service  of  a  paper,  includes  the  date 
named,  as  the  close  of  the  period  prescribed. 
Secondly.  It  is  contended  tliat  service  of 
statement  on  motion  for  new  trial  was  not 
made  In  time,  although  made  within  the 
period  stated  in  the  order  of  court  extending 
time  to  file  statement  The  order  extending 
time  reads,  "For  filing  statement  on  motioa 
for  new  trial;"  and  It  is  contended  tbat  tlt:5 
order  did  not  suffice  to  extend  the  time  for 
service  of  said  statement  The  record  shotrt 
that  service  of  statement  was  waived  by  tde- 
gram  from  respondents'  counsel  to  appellants' 
counsel  on  the  1st  day  of  December.— the 
day  the  order  of  court  was  made  exttMiU- 
ing  time  to  "file  statement"  Tliis  t^r- 
gram  was  made  part  of  the  record  by  amend- 
ment allowed  by  the  trial  court  accompanr- 
ing  the  objections  to  the  settlement  and  al- 
lowance of  the  statement  on  the  alleged 
ground  that  it  was  not  served  In  time. 

It  is  further  urged  that  the  statement  on 
motion  for  new  trial  should  be  dlsre{;arded 
by  this  court  because  the  evidence  Is  not  en- 
tirely reduced  to  narrative  form;  and  that 
the  amendments  are  not  engrossed  in  tbe  reo- 
ord,  but  occupy  a  separate  position  at  the 
close  of  the  statement  on  motion  for  new 
trial.  These  amendments  embody  several  In- 
strucUons  given  to  the  Jury  by  the  court;  Uk 
special  findings  of  the  Jury;  some  estimates 
used  by  counsel  in  argument  of  the  case 
which  ttie  jury  was,  by  agreement  of  counsel, 
allowed  to  take  to  the  jury  room;  some  rec- 
ord entries  in  relation  to  notice  of  motion 
for  new  trial,  extending  the  time  for  prepara- 
tion of  statement  etc.,  together  wltli  objec- 
tions to  the  setUement  and  allowance  of  the 
statement  inserted  in  the  record,  and  made 
part  thereof  by  way  of  amendment  allowed 
by  the  court  All  these  amendments  com- 
prise additional  matter,  complete  and  Intel- 
ligible in  itself,  and  not  of  the  character  re- 
ferred to  in  the  case  of  Canal  Co.  v.  Laj,  10 
Mont  528,  26  Pac.  1001.  Apparently  no 
greater  convenience  or  certainty  would  re- 
sult from  these  amendments  b^ng  in  one 
part  of  the  statement  instead  of  another. 

As  to  the  objection  that  the  testimony  is  not 
all  in  narrative  form,  other  records  have 
offended  more  grievously  on  tbat  score  than 
this  one,  and  yet  have  been  tolerated  by  this 
court  This  record  may  be  subject  to  some 
criticism  on  the  ground  that  the  tBBtlmony 
Is  not  all  reduced  to  narrative,  but  it  is  weB 
understood  that  there  are  examples  of  testi- 
mony very  difficult  to  reduce  to  narratire 
form  without  losing  or  gaining  some  force 
thereby;  and,  where  such  is  the  case,  this 
court  has  been  in  the  habit  of  indulging  tlie 
statement  of  evidence  by  question  and  an- 
swer, as  given  on  the  trifi].   It  is  somewha: 
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iijird  to  draw  the  line  between  the  cases 
vvltioh  should  and  those  which  should  not  be 
.lisniissed  on  this  particular  ground.  It  is  a 
ground  which  the  court  should  and  will  act 
apon  on  its  own  motion.  And  when  admoni- 
tion is  unheeded,  and  the  abuse  exceeds  a 
}uHt  indulgence  extended  to  litigants  una- 
ware of  the  Improper  practice,  rather  than 
to  counsel,  who  are  the  real  offenders,  we 
sliall  then  apply  the  pruning  knife  of  dis- 
missal to  sever  from  this  appellate  juriadlc- 
tion  such  recOTds  as  unwieldy,  cumbrous, 
and  Improper  Ingraftments  thereon.  From 
our  examination  of  this  record  we  do  not  con- 
sider it  one  which  should  be  thus  dealt  with. 
The  motion  to  strike  out  the  statement,  in 
our  opinion,  should  be  OTerruled.  An  order 
-will  be  entered  accordingly.  Motion  over- 
ruled. 

PEMBEBTON,  0.  X.  concixra. 


BROPHT  T.  WHITB,  (METER,  Intervener.) 
(Court  of  AppeaU  of  Colorado.    Felk  12,  1884.) 

IntkKTENTION — JUI>OMBNT. 

Where  goods  replevied  are  ddivered  ta 
plaintiff,  and  defendant  defaults,  a  judgmeot 
ajininst  Intervener,  who  never  had  possession, 
that  plaintiff  recover  of  him  possession,  or  in 
default  thereof,  the  valae,  is  erroneons. 

Error  to  district  court,  PhUllps  county. 

Replevin  by  Thomas  White  against  James 
P.  Brophy.  Alexander  F.  Meyer  ihtorrened. 
Defendant  defaulted,  and  Judgment  was 
rendered  for  plaintiff  against  Intervener.  In- 
tervener brings  error.    Beversed. 

Hedley  Y.  Oooke  and  Munsing  A  Barnes, 
for  plaintiff  In  error. 

BEED,  J.  Thomas  White  (defendant  In 
error)  brou^t  suit  by  replevin  against  James 
P.  Brophy  to  recover  some  horses,  of  which 
be  claimed  to  be  the  owner,  stating  the 
value  of  the  property  at  $250.  The  writ  was 
served,  and  the  property  delivered  to  the 
plaintiff.  Meyer  (plaintiff  in  error)  claimed 
the  property  by  virtue  of  a  chattel  mortgage 
executed  by  Brophy,  and  filed  his  petition 
ns  intervener.  It  appears  that  Brophy  made 
no  defense  to  the  action  of  White  or  the 
intervention  of  Meyer,— left  W^hite  and 
Meyer  to  adjudicate  and  settle  the  title.  The 
case  was  tried  to  a  Jury.  Verdict  for  plain- 
tiff for  the  possession  of  the  property,  or. 
In  default  of  possession,  for  $373,— exceeding 
the  value  laid  in  the  complaint  $123.  Mo- 
tion was  made  to  set  aside  the  verdict,  and 
for  a  new  trial.  Plaintiff's  coimsel  remitted 
the  excess  of  $123.  The  motion  was  over- 
ruled, and  Judgment  entered,  as  follows: 
"It  is  considered,  ordered,  and  adjudged  that 
the  said  plaintiff  do  have  and  recover  of 
and  from  the  said  intervener,  Alex.  F.  Meyer, 
the  possession  of  the  property  in  contro- 
versy herein,  to-wlt,  *  *  •  or,  in  case  a 
rttum  of  said  property  cannot  be  had,  that 


he  do  have  and  recover  of  and  from  said 
Intervener,  Alex.  P.  Meyer,  the  sum  of  two 
hundred  and  fifty  dollars,  the  value  of  said 
propwiy,  together  with  his  costs  by  him 
laid  out  and  expended  in  this  behalf,  taxed 
at  seventeen  and  33-100  dollars;  and  let  exe- 
cution Issue  therefor."  When  we  realize  that 
the  suit  was  brought  by  White  against  Brophy, 
and  that  the  sheriff  delivered  the  property 
to  White,  who  retained  it,  and  that  the  in- 
tervener had  never  bad  the  possession,  sacb 
a  result  would  not  seem  to  be  conducive 
to  the  happiqess  of  an  individaal  who  wa» 
unfortunate  enough  to  file  a  petition  of  In- 
tervention, and  would  rather  have  a  tendencjr 
to  discourage  ^orts  of  that  kind  in  that 
vlcloity.  It  also  appears  that  the  plaintiff, 
while  retaining  the  replevied  property,  sued 
out  a  writ  of  execution  to  make  the  amount 
of  the  Judgment  against  the  tntorener,  and 
was  stopped  by  the  suing  out  of  this  writ 
of  error.  It  seems  to  this  court,  that  the 
ambition  of  the  district  court  should  have 
been  fully  satisfied  by  awarding  Judgment 
against  the  defendant,  Brophy,  finding 
itKitiust  the  intervene-  and  dismissing  his  pe- 
tition, and  charging  him  with  the  necessary 
oosts  of  intervention.  The  Judgment  of  the 
district  court  will  be  reversed  as  to  all  the- 
parties,  and  remanded.    Beversed. 


FREEDMAN  v.  (JORDON. 
(Court  of  AppeaU  of  Colorado.  Feb.  12,  1894.) 
Real-Estate  Agents— Right  to  Commissioms. 
A  real-estate  agent  who  offers  his  serv- 
ices to  F.  to  effect  an  exchange  of  F.'s  stock 
of  goods  for  land  la  not  entitled  to  compensa- 
tion for  bringing  F.  and  T.  together,  where- 
the  negotiations  fell  through  because  T.  had  no- 
title  to  the  land  which  ne  proposed  to  ex- 
change. 

Appeal  from  Arapahoe  county  oo\irt.  • 
Action  by  Jesse  B.  Gordon  against  Pauline 
Freedman.    Judgment  for  plaintiff.    Defend- 
ant appeals.   Reversed. 

Osbom  &  Taylor,  for  appellant  8h«ldaii. 
&  Short,  for  appellee. 

THOMSON,  J.  About  the  month  of  Aa- 
gust,  1891,  Fanllne  Freedman,  the  defend- 
ant below,  was  the  owner  of  a  stock  of  goods- 
In  the  city  of  Denver  supposed  to  be  worth 
$6,000  or  $7,000,  which  was  in  charge  of  her 
husband,  as  her  agent.  The  plaintiff,  who 
seems  to  have  been  a  real-estate  and  mer- 
chandise broker,  offered  Mr.  Fteedman,  the 
agent,  bis  services  in  effecting'  a  trade  of  this 
stock  for  real  estate  and  cash.  Plaintiff  had 
a  man  in  view,  with  whom  he  thought  he 
would  be  able  to  negotiate  the  deal,  and  took 
Mr.  Freedman  to  Evanston,  where  he  show- 
ed him  certain  lots  which  were  to  go  into  the 
trade.  Freedman  was  pleased  with  the  lots, 
and  was  willing  to  take  them.  Plaintiff  then 
sent  for  the  purported  owner  of  the  lota, 
whose  name  was  Tlnkel,  and  'Whoriiyed^Itt.i 
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the  eastern  part  of  the  state.  Tlnkel  came 
to  Denver,  and  conferred  with  Freedman. 
They  agreed  on  tbe  price  of  the  lots,  and  the 
amount  of  cash  to  be  paid.  The  Talue  of  the 
goods  was  to  bo  determined  by  Invoice.  The 
title  to  the  lots  was  to  be  clear,  subject  only 
to  the  result  of  a  suit  which  had  been 
brought  against  the  entire  tract,  of  which 
the  lots  were  a  part  It  turned  out,  however, 
that  Tlnkel  did  not  own  the  lots,  nor  any  of 
them,  and  could  make  no  title  of  any  kind 
to  them,  and  the  trade  was  abandoned. 
Freedman  afterwards  sold  the  stock  to  other 
parties.  This  action  was  brought  by  the 
plaintiff  to  recover  compensation  for  his 
services  la  the  attempted  transaction.  The 
court  gave  him  Judgment  for  $20S,  from 
which  the  defendant  appealed.  There  is 
nothing  in  the  foregoing  facts  which  would 
entitle  plaintUf  to  any  compensation,  but, 
even  if  the  proof  were  otherwise,  the  value 
of  the  services  is  not  shown.  Plaintiff  says 
that  5  per  cent,  was  the  usual  commission 
for  deals  of  that  size;  but  the  value  of  the 
goods  was  never  ascertained,  so  that  there 
was  no  sum  upon  which  commissions  could 
be  calculated,  nor  was  there  any  other 
evidence  from  which  It  could  be  said  what 
the  services  were  worth.  The  |208  for 
which  Judgment  was  given  was  a  mere 
arbitrary  sum  found  by  the  court  in.  Its 
independent  wisdom.  The  Judgment  is  clear- 
ly erroneous,  and  must  be  reversed.  Be- 
versed. 


ROBESON  T.  MILUBR. 

(Conrt  of  Appeals  of  Colorado.    Feb.  12,  1894.) 

Master  and  Servant— Wages — Patkents. 

A  judgment  for  wages,  for  a  sum  less 

than   plaintiff  claims  and    defendant    admits, 

cannot  stand  against  plaintiff's  objection. 

Error  to  Arapahoe  county  court. 

Action  by  Andrew  J.  Robeson  agntnst  Alex- 
ander Miller  for  balance  on  account  for 
wages.  Judgment  for  plaintiff  for  $50. 
Plaintiff  brings  error.    Reversed. 

.  N.  M.  Laws,  for  plaintiff  in  error. 

THOMSON,  J.  Suit  for  balance  due  for 
wages  by  Robeson  against  MiUer.  Judgment 
for  plaintiff  for  ?50.  Plaintiff  comes  here  by 
writ  of  error.  The  principal  witnesses  were 
the  parties.  Both  agree  that  plaintiff  worked 
ten  months  at  $25  per  month.  They  disagree 
as  to  payments.  Defendant  says  he  paid 
plaintiff  $174.65,  and  plaintiff  says  be  only 
received  $133.50.  Ten  months'  labor  at  $25 
per  month  amounts  to  $250.  If  plaintlfTs 
figures  were  coiTCCt,  he  was  entitled  to  Judg- 
ment for  $116.50.  If  defendant  was  more 
worthy  of  belief,  plaintiff  was  entitled  to 
judgment  for  $75.35.  The  court  gave  Judg- 
ment for  $50.  How  it  found  this  sum,  or 
why  It'  rendered  such  a  judgment,  we  are 
unable  to  guess.  If  the  plaintiff  was  right, 
the  Judgment  was  wrong;  if  the  defendant 


was  right,  the  Judgment  was  Tnong;  ai' 
being  wrong  upon  any  hypothesis.  It  tnvs 
be  reversed. 


HENDERSON,  County  Cletk,  t.  BOARD  Gt 

OOM'RS  OF  PUEBLO  COUNTY. 
(Court  of  Appeals  of  CoIoradOL     Febu  12;  ISM-i 
CouNTT  Clerk  —  Ck>HPENSATiox  —  Ssstices  ii 

Cl/ERK  FOR  COMUISSIO^EBS — PATWBXT  OT  FbH 

TO  Treasurer. 

1.  The  fact  that  the  county  derk  is  a 
officio  recorder  of  deeds  and  clerk  of  the  bov< 
of  county  commissioners  does  not  entitle  bis 
to  compensation  for  his  servicea  in  the  two 
latter  capacities,  in  addition  to  the  anniial 
salary  of  a  coimty  clerk  as  fixed  by  Act  Apnl 

6,  1891,  §  12. 

2.  The  per  diem  allowed  a  connty  derk  fw 
his  services  as  clerk  of  the  board  of  comnus- 
siouprs  is  a  fee,  within  the  meaning  of  Aet 
April  6,  1891,  §  22,  requiring  all  the  fees  col- 
lected by  such  officer  to  be  paid  into  the  connir 
treasury. 

3.  'IThe  board  of  connty  commissionera  cas- 
not  make  it  a  condition  of  allowing  the  deit 
the  per  diem  allowed  him  bv  law  for  serric;  at 
clerk  of  such  board  that  he  pay  the  nmoast 
into  the  county  treasury,  since  the  county  'a 
protected  by  the  clerk's  bond  against  any  fi2- 
ure  of  duty  in  that  regard. 

Error  to  district  court,  Pueblo  coimty. 

Claim  by  C.  D.  Henderson  against  tbt 
board  of  county  commissioners  of  PneUo 
county.  -His  claim  was  in  effect  disallowed, 
and  he  appealed  to  the  district  court.  Judg- 
ment affirming  such  disallowance,  and  said 
Hendersoif  brings  error.    Reversed. 

B.  F.  McDanlel,  for  plaintiff  in  error.  Gea 
Salisbury,  for  defendant  in  error. 

THOMSON,  3.  The  plaintiff  in  error  was 
county  clerk  of  Pueblo  county.    On  March 

7,  1892,  he  presented  to  the  board  of  county 
commissioners  of  that  county  his  bill  for 
services,  as  derk  of  the  board,  for  17  days  is 
January  and  24  days  In  February  of  that 
year,  at  five  dollars  per  day.  The  bills  were 
conditionally  allowed  by  the  Iward,  tlie  condi- 
tion being  that  the  amount  be  paid  Into  the 
county  treasury.  Plaintiff  declined  to  accept 
the  condition,  and  payment  was  therefore  not 
made;  so  that  the  action  of  the  board 
amoimted  to  a  disallowance  of  the  bill 
From  this  order  of  the  board  an  appeal  was 
taken  to  the  district  court,  where  the  <«det 
was  sustained,  and  Judgment  given  against 
the  plaintiff.  The  law  fixes  the  amount  lo 
be  paid  by  the  coimty  for  such  services  at 
five  doUars  per  day,  and  it  is  conceded  that 
the  services  were  rendered  as  stated. 

The  arguments  of  counsel  are,  for  the 
most  part,  addressed  to  the  interpretation 
of  the  general  laws  relating  to  tiie  office  of 
county  clerk,  and  of  the  salary  act  of  April 
6,  1891,  (SesB.  Laws  1891,  p.  307.)  This  act 
which  is  entitled  "An  set  to  provide  for  the 
payment  of  salaries  to  certain  ofBcera.  to 
provide  for  the  disposition  of  certain  fees," 
etc.,  was  passed  in  pursuance  of  section  15 
of  article  14  of  the  constitution.,  and  suh- 
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stantlally  miTies  out  Its  provlslona  and  re- 
qtilremente.  It  Lb  provided  by  section  12  of 
the  act  that  the  county  clerks  In  the  sever- 
al counties  shall  receive,  as  their  only  com- 
pensation for  their  services,  an  annual  com- 
pensation, to  be  paid  out  of  the  fees  and 
emoluments  of  their  respective  offices,  ac- 
tually collected,  and  not  otherwise,  which 
compensation  or  salary  is,  In  counties  of  the 
second  class,  fixed  at  $3,500.  Pueblo  county 
Is  made  by  the  act  a  county  of  the  second 
class.  Section  22  requires  all  fees  collected 
by  the  several  officers  named  In  the  act  to 
be  paid  over  to  the  county  treasurer,  to  be 
kept  by  blm  in  separate  funds,  appropriately 
designated;  the  fees  bo  paid  by  the  county 
clerk  to  be  known  as  the  "County  Clerk's 
Pee  Fund."  The  salary  of  each  officer  is  to 
be  paid  out  of  his  own  fund,  and  no  other; 
and  any  balance  left  to  the  credit  of  any 
fund,  after  the  salary  for  the  year  is  paid, 
goes  Into  the  general  county  fund.  Section 
573,  and  the  sections  following,  of  the  Gen- 
eral Statutes  of  1883,  relate  to  the  office  of 
county  clerk,  and  define  his  duties.  He  Is 
ex  officio  recorder  of  deeds,  and  clerk  of  the 
board  of  county  commissioners.  His  duties 
are,  among  other  things,  to  attend  all  sessions 
of  the  board  of  county  commissioners;  to 
keep  the  county  seal  and  the  records  and 
papers  of  the  board;  to  keep  a  record  of  the 
proceedings  of  the  board,  imder  its  direction; 
to  record  all  deeds  and  other  Instruments  ao- 
tborized  by  law  to  be  recorded,  and  preserve 
the  books,  records,  etc.,  deposited  or  kept  In 
his  office. 

Counsel  for  plalntlS,  in  an  argument  which 
may  be  said  to  possess  the  merit  of  Ingenui- 
ty, contends  that>the  county  clerk  holds  three 
offices,  namely,  those  of  coimty  clerk,  clerk  of 
the  board  of  commissioners,  and  recorder  of 
deeds,  and  that  the  salary  to  which  he  Is 
limited  by  section  12  applies  to  him  only  as 
county  clerk,  leaving  him  the  right  to  inde- 
pendent compensation  for  his  services  in  bis 
other  two  offices.  Counsel,  In  undertaking  to 
separate  the  clerk  of  the  board  of  commis- 
sioners and  the  recorder  of  deeds  from  the 
county  clerk,  and  from  each  other,  has,  we 
think,  misconceived  the  law.  The  county 
clerk  holds  but  one  office.  He  discharges  the 
duties  of  derk  of  the  board  and  recorder  of 
deeds  ex  officio.  These  services  are  required 
of  him  solely  by  virtue  of  his  office  of  county 
clerk.  The  law  Imposes  these  duties  upon  the 
county  cleric,  and  the  fees  and  emoluments 
which  arise  from  their  performance  are  the 
fees  and  emoluments  of  his  one  office.  They 
are  required  by  law  to  be  paid  over  to  the 
county  treasurer;  and  the  salary,  payable 
out  of  his  fee  fund,  is  the  only  compensation 
to  which  the  county  derk  is  entitled  for  all 
tbe  services  with  which  his  office  is  charged. 

For  his  services  as  clerk  of  the  board  of 
commissioners,  the  law  allows  the  coimty 
clerk  a  fixed  sum  pw  diem;  and  counsel 
ersues  that  charges  tor  these  services  are 
nut  fees,  but  are  in  the  nature  of  a  salary 
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receivable  by  him  for  special  services,  which 
he  is  nowhere  spedflcally  required  to  pay  into 
the  treasury,  and  which  he  Is  therefore  en- 
titled to,  in  addition  to  the  salary  mentioned 
in  section  12;  and  he  finds  an  absurdity  la 
the  idea  of  the  clerk  collecting  money  from 
the  coimty,  paying  It  back  to  the  county,  and 
then  receiving  It  again  from  the  county.  The 
difficulty  which  counsel  has  elaborated  here 
is  not  apparent.  Conceding  tliat,  technically, 
a  per  diem  is  lmproi)erly  called  "fees,"  yet 
the  legislature  has  classified  It  as  such,  and 
it  is  with  the  legislative  Intent,  only,  that  we 
are  concerned.  On  tbe  same  day  of  the  ap- 
proval of  the  salary  act,  (April  6,  1891,)  an 
act  was  approved,  entitled  "An  act  concern- 
ing fees,"  etc.,  (Bess.  Laws  1891,  p.  200.)  It 
prescribes  the  fees  of  county  officers  for  the 
various  services  required  of  tiiem,  and,  among 
them,  those  of  county  clerk,  to  which  section 
7  is  devoted.  By  this  section  the  charges  foe 
recording  instruments,  making  abstracts  of 
title,  making  copies  of  records,  making  tax 
lists,  serving  as  clerk  of  the  board  of  county 
commissioners,  and  for  the  performance  of 
other  services  required  of  him,  are  separate- 
ly defined.  For  serving  as  clerk  of  the  board, 
he  receives  a  per  diem,  but  this  service  is 
placed  in  the  same  category  with  his  other 
services,  and  the  section  applies  the  term 
"fees"  to  all  the  charges  authorized,  with- 
out distinction  or  discrimination;  and  it  is 
the  fees  or  charges  here  provided  for,  Includ- 
ing his  per  diem  as  clerk  of  the  board,  that 
the  county  clerk  Is  required  by  the  salary  act 
to  turn  over  to  the  county  treasurer.  Nor  is 
there  any  absurdity  in  receiving  fees  from 
the  county,  paying  them  back  to  the  county, 
and  receiving  them  again  as  salary.  The 
same  thing  occurs  with  the  sherift  and  coun- 
ty Judge.  Each  of  them,  in  the  exercise  of 
the  duties  of  his  office,  may  become  entitled 
to  fees  from  the  county,  which  it  must  pay, 
notwithstanding  they  are  immediately  re- 
turned, and  eventually  paid  back  to  the  same 
officer,  when  his  salary  is  allowed.  The  legis- 
lature has  prescribed  this  method  for  the 
transaction  of  such  business.  The  law  is  valid, 
and  courts  have  no  alternative,  except  to 
declare  it,  when  called  upon  for  that  purpose. 
But  the  condition  upon  which  tbe  board 
of  commissioners  approved  the  bill  was  un- 
warranted. The  amount  charged  by  the 
plaintiff  tor  his  services  as  -clerk  of  the  board 
was  payable  to  him  absolutely,  and  the  board 
had  no  authority  to  annex  to  its  payment 
a  condition  that  it  be  paid  into  tbe  treasury, 
or  any  other  condition  whatever.  Tbe  salary 
act  makes  it  tbe  duty  of  the  clerk  to  collect 
every  fee  for  services  performed  by  him,  and 
provides  a  forfeiture  if  he  shall  willfully  or 
negligently  fail  to  do  so.'  It  also  requires 
him,  individually,  to  pay  the  fees  collected  by 
him  to  the  treasurer,  and  imposes  a  penalty 
upon  him  for  his  default  in  that  particular. 
On  the  first  Monday  of  each  month;  during 
his  term  of  office,  he  most  make  to  the  chair- 
man of  the  board  of  commiasioaers  a  le- 
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port  In  writing,  under  oath,  of  all  the  fees, 
commisslonB,  and  emoluments  of  his  office, 
of  every  name  and  description,  stating  fully 
the  manner  In  which  such  fees  and  emolu- 
ments accrued.  Section  573,  Gen.  St.  1883, 
requires  from  him  a  bond,  with  approved  se- 
curity,—conditioned  for  the  faithful  perform- 
ance of  all  the  duties  of  his  office,  and  the 
payment  of  all  moneys  that  may  come  Into 
his  hands  as  clerk,  as  required  by  law.  No 
duty  Is  devolved  upon  any  individual,  cor- 
poration, or  board  to  see  that  he  makes  the 
proper  disposition  of  the  fees  which  he  collects. 
He  alone  Is  responsible  for  that,  and  against 
any  malfeasance,  misfeasance,  or  nonfeas- 
ance on  his  part  the  county  Is  amply  pro- 
tected. But  the  commissioners  have  no  right, 
upon  any  pretext  or  In  any  manner,  to  with- 
hold from  him  payment  for  services  rendered 
to  the  county.  The  plaintiff's  blU  should  have 
been  unconditionally  allowed,  and  the  amount 
paid  to  him;  and,  If  he  had  failed  or  refused 
to  pay  It  into  the  treasury  as  the  law  re- 
quires, then  the  commissioners  could  have 
instituted  the  necessary  and  proper  proceed- 
ings for  the  protection  of  the  county.  Upon 
the  facts  the  plaintiff  was  entitled  to  Judg- 
ment, and,  because  it  was  given  against  him, 
it  must  be  reversed.    Reversed. 


TERRITORY  ex  rel.  SAMPSON  et  al..  Board 

of  County  Commissioners,  v.  CLARK, 

Township  Trustee. 

(Supreme  Court  of  Oklahoma.    March  2,  1884.) 

SoBMiBsioN  OP  Cask  without  Actios — Statutes 

— constkl'ction — taxation— impuovjiments  on 

Public  Lands. 

1.  Under  the  provisions  of  section  641  of 
article  21  of  chapter  66,  p.  852,  of  the  Statutes 
of  Oklahoma  of  1893,  parties  to  a  question  which 
might  be  the  subject  of  a  civil  action  may  agree 
upon  a  case  containing  the  facts  of  the  contro- 
versy, and  sabmit  the  same  to  any  court  which 
would  have  jarisdiction  if  an  action  had  been 
brought,  and  the  court  shell  render  judgment  as 
if  an  action  -were  pending. 

2.  In  the  construction  of  statutes,  it  is  a 
cardinal  rule  that  the  intention  of  the  legis- 
lature must  govern. 

3.  In  the  construction  of  statutes,  when  fbe 
intention  of  the  legislature  can  be  gathered  from 
the  statute,  words  may  be  modified,  altered,  or 
su|H>lied  to  give  to  the  enactment  the  force  and 
effect'which  the  logislntnre  intended. 

4.  Also,  in  such  interpretation,  the  Intention 
of  the  legislature  nnist  be  ascertained  by  a  con- 
struction of  the  whole  act,  or  enactment  or  en- 
actments of  the  legislature  on  the  same  subject. 

5.  In  construing  an  act  the  court  should, 
if  possible,  so  interpret  all  of  the  provisions 
of  an  enactment  or  enactments  of  the  legisla- 
ture as  to  harmonize  their  various  provisions 
and,  so  far  as  possible,  to  give  reasonable  effect 
to  all. 

6.  Construing  the  seventh  snbfllvlgion  of  sec- 
lion  2  of  article  1  of  chapter  70,  p.  l(i;!2,  of  the 
Statutes  of  Oklahoma  of  18t)3,  which  provides 
that  "all  breaking,  wells  or  fertilizing  upon  lands 
upon  which  final  proof  has  not  been  made"  shall 
be  exempt  from  taxation,  together  with  subdi- 
vision Id  of  section  3  of  the  same  article,  which 
provides  that  "all  other  property,  real  and  per- 
sonal, of  any  kind  not  including  improvements 
noon  cavernmeut  lands,   or  lots  not   deeded," 


shall  be  subject  to  taxation;  also,  toeetber  with 
subdivision  15  of  section  1  of  article  2  of  the 
same  chapter,  which  provides  that  the  list  of 
taxable  property  made  by  the  assessor  and  at- 
sessed  to  each  person  shall  contain'  "all  othvr 
property  not  specially  ennmonted  in  this  *e^ 
tion  by  Its  actual  cash  value,  except  smch  a* 
is  specially  exempted  by  section  two  of  this 
chapter,"— it  is  IM  that  the  legislature  Intehdei 
that  all  improvements  upon  government  U:.<i<. 
except  all  breaking,  wells,  or  fertilinng,  and  al«> 
lots  not  deeded,  on  lands  where  final  proof  aiil 
final  entry  had  been  made,  are  subject  to  taxa- 
tion. 
(Syllabus  by  the  Court) 

Original  application  at  the  relation  of  Jolio 
J.  Sampson  and  others,  as  board  of  couut.y 
commissioners  of  liOgan  county,  for  man- 
damus to  compel  A.  Z.  Clark,  tmstee  and 
assessor  of  Spring  Creek  township,  to  list 
for  taxation  certain  property.    (Sranted. 

Harris  Houston,  for  irtaintur. 

BIBRER,  3.  This  Is  an  agreed  case  In 
mandamus,  submitted  as  an  original  ivoceed- 
lug  In  this  court  to  determine  in  a  sammair 
manner  the  legal  question  involved  under  th>- 
provisions  of  general  section  4419,  (section 
541,  art.  21,  c.  60,  p.  852,  St  Okl.  1893.)  which 
provides:  "Sec.  541.  Parties  to  a  question, 
which  might  be  the  subject  of  a  dTll  action, 
may,  without  action,  agree  upon  a  case  con- 
taining the  facts  upon  which  the  contro- 
versy depends,  and  present  a  snbmlssi<w 
of  the  same  to  any  court,  which  would  have 
Jurisdiction  If  an  action  had  been  brought. 
But  It  must  appear,  by  affidavit,  that  tbe  con- 
troversy is  real,  and  the  proceedings  In  go<'>d 
faith  to  determine  the  rights  of  the  parties 
The  court  shall  thereupon  hear  and  deter- 
mine the  case,  and  render 'Judgment  as  if 
an  action  were  pending."  All  of  the  ihw- 
visions  of  this  section  have  been  folly  com- 
plied with,  and  we  will  determine  the  ques- 
tion involved  the  same  as  if  it  had  been 
brought  before  us  by  an  original  action  in 
the  usual  form.  The  sole  question  InTcrired 
In  this  controversy  is  as  to  whether  or  not 
improvements  upon  government  lands  and 
lots  not  deeded,  excepting  the  breakin:;. 
wells,  and  fertilizing  upon  lands  upon  'which 
final  proof  has  not  been  made,  are  sabj(>ct 
to  taxation;  and  this  question  Inrolves  th** 
construction  of  certain  sections  of  the  rev«^ 
nne  law  of  this  twrltoty. 

Tbe  legislative  of  1893  passed  an  act. 
which  took  effect  March  14,  1893,  entitle<l 
"An  act  to  provide  for  the  raising  and  col- 
lecting of  revenue,  and  repealing  chapter  7.". 
of  the  Statutes  of  Oklahoma,  entitled  'Reve- 
nue.'"  St  OM.  1893,  p.  1031.  The  seventh 
subdivision  of  section  2  of  article  1  of  said 
act  (c.  70,  p.  1032,  St  Okl.  1803)  Is.  with  the 
heading  of  the  section,  which  must  be  read 
to  get  the  meaning  thereof,  as  follows:  "Sec. 
2.  The  following  classes  of  property  shall  W 
exempt  from  taxation,  and  may  be  omitted 
from  the  list  herein  required  to  be  given:" 
"Seventh.  All  breaking,  wells  or  fertnizin? 
upon  lands  upon  which  final  proof  has  not 
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t>e«i  made."  Sectltm  8  of  fhe  same  article, 
exoepttng  the  first  14  sabdlvIslonB  thereof. 
Is  as  follows:  "Sec.  8.  AU  other  property, 
real  and  personal,  elhall  be  snbject  to  taxa- 
tion in  the  manner  provided  in  this  act:" 
"Fifteenth.  All  other  property,  real  and  per- 
sonal, of  any  kind,  not  including  improve- 
raents  upon  goTemment  lands,  or  lots  not 
deeded."  Subdivision  15  of  section  1  of  ar- 
ticle 2  of  said  act,  which  provides  for  the 
naanner  of  listing  property,  and  what  the 
list  of  taxable  property  made  by  the  assessor 
and  assessed  to  each  person  shall  contain, 
provides  as  follows:  "Fifteenth.  All  other 
property  not  specially  enumerated  in  this 
section  by  its  actual  cash  value,  except  such 
as  is  specially  exempted  by  section  two  of 
this  diapter."  Tills  last  provision,  referring 
to  "section  two  of  tliis  chapter,"  was  evi- 
dently intended  to  refer  to  section  2  of  ar- 
ticle 1  of  this  chaptw,  for  that  Is  the  only 
section  2  contained  in  any  part  of  this  chap- 
ter which  refers  to  the  exemption  of  prop- 
erty from  taxation. 

This  oontroverqr  d^ends  npon  the  con- 
straction  to  be  given  by  the  court  to  the 
fifteenth  subdivision  of  section  3  of  article 
1,  above  given.  It  is  contended  by  the  as- 
sessor that  the  subdivision  referred  to  ex- 
empts from  taxation  all  improvements  npon 
government  land,  and  all  lots  not  deeded. 
Tills  part  of  this  statute  upon  its  face  seems 
to  read  tliat  way,  but  in  construing  it  we 
must  consider  the  well-known  rules  for  the 
construction  of  statutes.  In  the  constmc- 
tion  of  statutes  it  is  a  cardinal  rule  that  the 
intention  of  the  legislature  must  govern. 
Suth.  8t  Const,  t  218;  Sedg.  St  &  Const 
Law,  p.  325.  Also,  that  when  the  intention 
can  be  gathered  fr(Mii  the  statute,  words  may 
be  modified,  altered,  or  supplied  to  give  to 
the  enactment  the  force  and  effect  which  the 
legislature  intended.  Suth.  St  Const.  {  21& 
In  the  Eureka  Case,  4  Sawy.  802-317,  Fed. 
Cas.  No.  4648,  Judge  Field,  delivering  the 
opinion  of  the  court,  said:  "Instances  wltb- 
ont  number  exist  where  the  meaning  of 
words  in  a  statute  has  been  enlarged,  or  re- 
stricted and  qualified,  to  carry  out  the  in- 
tention of  the  legislature.  The  inquiry,  where 
any  uncertainty  exists,  always  is  as  to  what 
tbe  legislature  Intended,  and  when  that  is 
ascertained  it  controls."  Another  rule  for 
tbe  interpretation  of  statntes  is  that  tbe  in- 
tention  of  the  legislature  must  be  ascer- 
tained by  a  construction  of  the  whole  act, 
and  all  of  the  enactment  or  enactments  of 
tbe  legislature  on  the  same  subject  must 
be  BO  construed  as  to  "harmonize  their  vari- 
oos  provisions  and,  so  far  as  possible,  to 
give  reasonable  effect  to  all."  State  v.  Cobb, 
2  Kan.  32;  State  v.  Toung,  17  Kan.  414;  Com- 
missIoneiB  v.  Morrall,  19  Kan.  141;  Gflrden- 
blro  V.  Mitchell,  21  Kan.  83;  Wenger  v.  Tay- 
lor, (Kan.)  18  Fa&  911;  Pond  v.  Maddox, 
38  Cat  672.  In  the  light  of  these  rules,  read- 
ing the  fifteenth  subdivision  of  section  3  of 
artide  1  of  diapter  70  in  connection  wltli 


the  seventh  subdivision  of  section  2  of  ar- 
ticle 1,  aha  in  connection  with  the  fifteenth 
subdivision  of  section  1  of  article  2,  all  of 
the  same  chapter,  it  will  be  manifest  that 
there  is  an  apparent  confiict  between  tbe 
fifteenth  subdivision  of  section  3  of  article 
1,  and  all  the  other  provisions  of  the  same 
enactment;  and  we  must,  if  possible,  harmon- 
ize them  so  as  to  give  ettect  to  all  provisions 
of  this  enactment  of  the  legislature  in  ac- 
cordance with  the  legislative  intent  It  will 
be  observed  that  the  seventh  subdivision  of 
section  2  of  article  1  is  contained  In  an  ar- 
ticle, entitled  "Property  Subject  to  Taxa- 
tion," the  first  section  of  which  gives  the  gen- 
eral classes  of  property  subject  to  taxation, 
the  second  section,  under  which  the  seventh 
subdivision  occurs,  relates  to  specific  property 
which  is  exempt  from  taxation.  Under  this 
provision,  the  legislature,  when  it  had  un- 
der consideration  the  question  as  to  what 
property  in  the  way  of  improvements  upon 
government  lands  upon  which  final  proof  had 
not  been  made,  designated  three  specific  Items 
which  should  be  exempt  from  such  taxation. 
These  were  breaking,  wells,  and  fertilizing. 
The  fifteenth  subdivision  of  section  3,  which 
is  the  bone  of  contention  and  makes  the 
trouble,  is  contained  under  section  3  of  ar- 
ticle 1,  which  relates  to  the  kinds  of  property 
which  shall  be  subject  to  taxation,  and  does 
not  rdate  to  the  exemption  of  property  from 
taxation;  and  we  believe,  construing  tbe 
statute  and  these  provisions  together,  that 
if  the  legislature  had  intended  that  all  im- 
provements upon  government  lands  and  all 
lots  not  deeded  should  be  exempt  from 
taxation,  tbey  would  have  shown  such  in- 
tent by  enumerating  these  articles  as  ex- 
empt from  taxation  imder  the  seventh  or 
some  other  sulidlvlslon  of  section  2  of  ar- 
ticle 1.  This  chapter  7  of  our  revenue 
law  is  a  substantial  re-enactment  of  the 
provisions  of  chapter  75  of  the  Laws  of  Okla- 
homa of  1890,  relating  to  revenue^  with  cer- 
tain modifications.  The  two  enactments  are 
drawn  under  the  same  heading  and  tbe  same 
title,  excepting  the  addition  of  the  repealing 
past  that  is  added  to  the  last  enactment 
They  have  the  same  number  of  articles,  ex- 
cepting that  to  the  present  chapter  70  Is 
added  an  article  relating  to  the  extension 
of  the  time  for  the  payment  of  the  taxes  of 
1883,  and  each  article  is  given  the  same  title 
as  the  old  one;  and  we  can  gather  the  in- 
tention of  the  legislature  somewhat  by  a 
comparison  of  the  two.  The  twentieth  sub- 
division of  section  3  of  article  1  of  chapter 
75  of  the  Laws  of  1890,  for  which  this  sub- 
division (fifteenth)  of  section  8  of  article 
1  of  the  present  law  is  sul>stituted,  roads  as 
follows:  "Twentieth.  AH  other  property,  real 
and  personal,  of  any  kind,  including  all  im- 
provements uiwn  government  lands,  or  lots 
not  deeded." 

It  will  be  observed  that  this  present  subdi- 
vision (fifteenth)  is  coached  in  the  same  lan- 
guage as  the  old  enactment,  sqcceptlnc  that 
.gitizcCTby 
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after  the  word  "kind"  the  word  "not"  is  In- 
serted, and  the  word  "all"  Is  omitted.  When 
the  legislature  were  revising  the  old  chapter 
of  our  revenue  law,  and  came  to  this  subdi- 
vision, (twentieth,)  they  found  that  it  pro- 
vided that  all  improvements  upon  govern- 
ment lands  and  all  lots  not  deeded  were  sub- 
ject to  taxation.  They  evidently  did  not  desire 
to  continue  to  tax  all  improvements  upon 
government  lands,  for  they  had  said,  in  the 
seventh  subdivision  of  the  section  with  refer- 
ence to  the  exemption  of  property  from  taxa- 
tion, "that  all  breaking,  wells  or  fertilizing" 
upon  lands,  not  deeded  should  be  exempt 
from  taxation,  and  they  then  Inserted  the 
word  "not"  and  omitted  the  word  "all;"  ev- 
idently Intending  not  that  all  Improvements 
upon  government  lands  should  be  exempt 
from  taxation,  also  intending  not  that  all 
Improvements  upon  government  lands  should 
not  be  subject  to  taxation,  but  actually  in- 
tending that  all  other  property  than  that 
specifically  mentioned  In  the  subdivisions  be- 
fore that  contained  In' the  same  section,  real 
and  personal,  of  any  kind,  not  including  ex- 
empt improvements  upon  government  lands, 
also  including  lots  not  deeded,  should  be  sub- 
ject to  taxation.  This  construction  makes 
all  of  the  sections  of  this  article  consistent 
one  with  the  other.  A  construction  exempt- 
ing from  taxation  all  improvements  upon 
government  land,  or  lots  not  deeded,  makes 
subdivision  fifteenth  of  section  2  of  article  1 
Inconsistent  with  the  other  provisions  of  this 
chapter  referred  to.  After  the  legislature 
had  passed  along  in  their  revision  of  this 
statute,  and.  had  come  to  subdivision  fif- 
teenth of  section  1  of  article  2,  relating  to  the 
manner  of  listing  property,  they  provided 
that  all  property  than  that  which  had  in  the 
same  section  been  specifically  enumerated 
should  be  listed  at  its  actual  cash  value,  ex- 
cept such  as  was  specifically  exempted  in 
section  2  of  the  same  chapter,  (meaning  sec- 
tion 2  of  article  1;)  that  is,  they  meant  that 
all  property  should  be  listed  except  such 
as  they,  by  th^  own  enactment,  had  spe- 
cifically exempted  by  said  section  2.  The 
legislature  evidently  did  not  mean  that  the 
fifteenth  subdivision  of  section  3  should  be 
taken  as  a  provision  for  exemption,  and 
as  granting  a  much  broader  exemption  than 
the  provision  spedflcally  made  upon  that 
subject;  but  they  meant  that  no  property 
should  be  exempted  except  that  which  was 
made  specifically  exempt  by  section  2  of  arti- 
cle 1.  The  change  in  subdivision  fifteenth  of 
section  3  of  article  1  of  the  present  statute 
was  evidently  made,  not  to  extend  the  ex- 
emptions of  section  2  of  article  1,  but  in  or- 
der that  th^e  might  be  no  question  that  the 
improvements  which  had  been  exempted 
should  not  be  subject  to  taxation.  We  do 
not  believe  that,  so  far  as  the  language  of 
this  subdivision  fifteenth  of  secticMi  3  of  arti- 
cle 1  of  this  act  is  concerned,  there  can  be 
any  serious  question  as  to  whethw  or  not 
the  legislature  intended  that  "lots  not  deed- 


ed" should  be  subject  to  taxation.  Tbe  ex- 
pression, "not  including  Improvementa  upon 
gov^nment  lands"  is  not  intended  alao  to  in- 
clude the  designation  of  "or  lots  not  deeded." 
Those  are  two  distinct  expressions,  separated 
by  a  comma  between  'lands"  and  "or,"  and 
were  not  intended  by  the  legislature  to  be 
considered  together,  or  else  the  comma,  would 
have  been  omitted;  and  the  expression  would 
Iiave  read,  "not  including  improvements  upon 
government  lands  or  lots  not  deeded,"  omit- 
ting the  comma.  The  expression,  "lots  not 
deeded,"  was  evidently  intended  to  refer  ta 
property  which  consisted  of  lots  In  a  town 
site  upon  which  the  entry  had  been  made, 
and  the  lots  of  which  had  not  been  deeded 
to  the  beneficiaries;  and  this  species  of  prop- 
erty was  intended  to  be  taxed,  independently 
of  any  question  of  improvements  thereon,  the 
same  as  any  other  real  estate.  It  was 
undoubtedly  given  the  specific  designation  in 
order  that  no  technical  question  of  Its  actnal 
status  in  law  might  prevent  It  from  being 
made  subject  to  taxation.  The  reference  to 
improvements  upon  govmunent  lands  cannot 
be  said  to  be  confined  to  government  lands 
covered  by  a  homestead  entry  or  subject  to 
a  homestead  claim;  for  improvements  npon 
a  town  lot  upon  which  entry  lias  not  been 
made  are  as  much  improvements  npon  gov- 
ernment lands  as  would  be  the  case  if  the 
improvements  w«'e  on  a  tract  of  land  subject 
to  homestead  entry,  but  upon  which  final 
proof  had  not  been  made.  The  Icslslattire 
evidently  intended  to  make  their  provision, 
with  reference  to  improvements  upon  govern- 
ment lands,  to  include  both  government 
lands  held  by  homestead  entry  and  govern- 
ment lands  held  under  a  townnslte  claim, 
but  where,  in  such  cases,  final  proof  and  ay- 
try  had  not  l>een  perfected.  The  "lots  not 
deeded"  referred  to  another  dass  of  proper- 
ty, as  above  stated.  We  do  not  believe  that 
there  is  any  substantial  groimd  for  the  daim 
of  the  defendant  that  "lots  not  deeded"  were 
intended  to  be  exempt  from  taxation.  This 
enactment  of  the  legislature  was  passed  for 
the  purpose  of  raising  revenue,  and  not  fw 
the  purpose  of  relieving  valuable  properties 
from  their  proper  share  in  contributing  to 
tbe  biurdens  of  taxation.  The  history  of  this 
country  makes  us  know,  as  tbe  legislature 
must  have  known  in  passing  this  law,  that 
many  of  tbe  most  valuable  lots  In  tbe  dtles 
of  this  territory  are  yet  not  deeded.  Tbe  Bt- 
Igatlon  concerning  some  Ims  not  yet  passed 
beyond  the  control  of  the  land  department 
and  tbe  deeds  given,  or,  in  tbe  newer  portion 
of  the  territory,  sufiident  time  baa  not 
elapsed  in  which  the  trust  imposed  upon  tbe 
town-site  trustees  could  have  l>een  admin- 
istered and  the  deeds  passed.  Tet  those  lots 
are  private  property.  They  are  liable  to  ex- 
ecution for  debt  They  are  a  valuable  prop- 
erty, of  which  the  occupant  under  tbe  land 
laws  is  the  owner,  but  has  not  the  legal  title. 
Why  should  such  property  be  exempted  trota 
taxation?  We  can  see  noireason,  nor  do  we 
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beUeve  the  legislature  saw  any,  or  Intended 
so;  for  their  enactments  exhibit  an  entirely 
different  intent 

This  conclusioa  on  our  part  to  Interpret 
this  revenue  law  by  restricting  the  meaning 
of  subdi  vision  fifteenth  of  section  3  of  ar- 
ticle 1,  and  adding  the  word  "exempt"  there- 
to, so  as  to  interpret  it  as  if  it  read:  "Ftf- 
teenth.  All  otbo'  property,  real  and  personal, 
of  any  kind,  not  Including  exempt  improve- 
ments upon  government  land,  and  lots  not 
deeded,"— the  phrase  "and  lots  not  deeded" 
relating  bade  to  the  phrase  "all  other  prop- 
erty, real  and  personal,  of  any  kind,"  so  as 
to  give  it  the  meaning  of  Including  In  the 
property  subject  to  taxation  also  lots  not 
deeded,— is  sustained  not  only  by  what  we 
believe  the  legislature  actually  meant  in 
passing  this  law,  as  we  gather  their  mean- 
ing from  the  entire  enactment,  but  also  by 
ample  authority.  Sutherland,  In  his  work  on 
Statutory  Construction,  (section  246,)  says: 
"The  mere  literal  construction  of  a  section 
In  a  statute  ought  not  to  prevail  if  it  is  op- 
posed to  the  intention  of  the  legislature  ap- 
parent by  the  statute.  •  •  •  General 
words  or  clauses  may  be  restricted  to  ef- 
fectuate the  intention,  or  to  harmonize  them 
with  other  expressed  provisions.  •  •  • 
The  seiise  in  which  they  were  Intended  to  be 
used  furnishes  the  rule  of  interpretation,  and 
this  is  to  be  collected  from  the  context;  and 
a  narrower  oe  more  extended  meaning  is  to 
be  given,  according  to  the  intention  thus  in- 
dicated. In  an  act  providing  for  raising 
state  taxes,  railroads  were  taxed  on  the  ba- 
sis of  passenger  traffic,  and  It  was  provided 
that  every  raUroad  paying  such  tax  should 
not  be  assessed  'with  any  tax  on  its  lands, 
buildings,  or  equipments.'  This  exemption 
was  confined  to  the  taxes  of  the  kind  provid- 
ed for  In  the  act,  and  was  held  not  to  con- 
flict with  another  act  for  a  municipal  tax." 
The  words  "or"  and  "and"  are  very  often 
loosely  used  in  legislative  enactments,  and 
one  is  often  read  in  the  place  of  the  other 
In  ordo:  to  give  the  real  meaning  to  the  leg- 
islative enactment  Suth.  St  Const  {  252. 
In  the  Interpretation  of  legislative  enact- 
ments a  word  is  often  rejected  as  surplusage, 
or  a  word  substituted,  in  M'der  to  give  full 
effect  to  the  law.  In  the  case  of  Palms  t. 
Shawano  Co.,  61  Wis.  211,  21  N.  W.  77,  the 
supreme  court  of  that  state,  in  construing 
the  statute,  substituted  the  word  "north" 
for  the  word  "south,"  and  announced  the 
rule  to  be:  "The  court  will  inspect  the  whole 
act,  and.  If  the  true  intention  of  the  legisla- 
ture can  be  reached,  the  false  description 
will  be  rejected  as  surplusage,  or  words  sub- 
stituted, in  the  place  of  those  wrongly  used, 
which  will  give  effect  to  the  law,"— citing 
numerous  authorities  ftam  different  states  in 
support  thereof. 


Another  well-known  rule  of  interpretation 
of  statutes,  which  guides  us  in  our  couclu- 
slon  in  this  case,  is  that  where  there  are  spe- 
cific provisions  in  the  act,  relating  to  a  par- 
ticular subject,  they  control,  as  against  geu- 
eral  provisions  in  other  parts  of  the  statute, 
although  the  general  provisions,  standing 
alone,  would  give  to  the  act  another  mean- 
hig.  End.  Interp.  St  i  216;  Felt  v.  Felt,  19 
Wis.  206.  In  this  last  case  the  coui-t  say: 
"But  it  Is  a  well-settled  rule  of  construction 
that  specific  provisions  relating  to  a  particu- 
lar subject  must  govern  In  respect  to  that 
subject,  as  against  general  provisions  In  oth- 
er parts  of  the  law,  which  might  otherwise 
be  broad  enough  to  include  it"  Now,  in  the 
case  at  bar  a  provision  exempting  "all  break- 
ing, wells,  .or  fertilizing"  upon  public  lands 
Is  a  specific  provision  with  reference  to  the 
property  that  should  be  exempted  from  taxa- 
tion. The  language  in  the  other  part  of  the 
statute,  "not  Including  Improvements  upon 
government  lands,  or  lots  not  deeded,"  is  a 
general  expression  made,  not  with  reference 
to  the  exemption  of  property  from  taxation, 
but  with  reference  to  proi>erty  that  should 
be  subject  to  taxation;  and  we  consider  that 
the  specific  provisions  relating  to  exemp- 
tion, also  the  specific  provision  in  the  fif- 
teenth subdivision  of  article  2  with  refer- 
ence to  the  listing  of  property,  except  that 
specifically  exempted  in  section  2  of  article 
1  of  the  chapter,  should  control  over  this 
general  provision  contained  in  the  first  part 
of  the  statute  referring  to  property  that 
should  be  taxed,  and  not  to  property  that 
should  be  exempted  from  tax. 

Another  Illustration  of  the  doctrine  which 
the  courts  have  established.  In  substituting 
one  w<M:d  for  another,  or  adding  another 
word,  in  the  lej^islatlve  enactment,  in  or- 
der to  harmonize  all  the  provisions  of  the 
enactment  and  give  to  it  the  meanlUg  which 
the  legislature  evidently  Intended,  is  found 
In  the  case  of  Moody  t.  Stephenson,  1  Minn. 
401,  (GIL  289,)  where  it  was  held  that  the 
w(»d  "final"  should  be  substituted  for  the 
word  "penal"  in  one  section  of  a  chapter 
providing  for  the  removal  by  appeal  or  writ 
of  error  of  causes  from  the  district  courts  to 
the  supreme  court  of  that  state.  Entertain- 
ing these  views.  It  is  our  Judgment  that  all 
improvements  upon  public  lands  upon  which 
final  proof  has  not  been  made,  excepting 
"breaking,  wells,  or  fartUidng,"  and  all  lots 
not  deeded  where  final  proof  and  final  entry 
have  been  made,  are  subject  to  taxation, 
and  should  be  listed  with  the  other  property 
subject  to  taxation,  when  the  lists  are  taken 
by  the  assessors,  under  the  law. 

The  Judgment  of  the  ooun  is  rendered  ac- 
cordingly, and  the  peremptory  writ  of  man- 
damus prayed  tot  will  be  allowed,  with  coats. 
All  the  Justices  e(»icurring. 
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SPROAT  7.  DUriLAXD. 
(Supreme  Court  of  Oklaboma.    March  1,  1S94.) 
For  majority  opinion,  see  35  Pac.  08:2. 

BIERER,  3.,  (dissenting.)  My  dissent  in 
tills  case  Is  entered,  not  to  the  action  of  this 
court  In  affirming  tlie  Judgment  of  tlie  court 
below,  but  to  the  reasons  assigned  for  the 
affirmance  of  the  Judgment  From  the  facts 
found  by  this  court,  applying  the  uniform 
doctrine  of  the  courts  in  holding  that  the 
courts  have  Jurisdiction  to  restrain  one  con- 
testant for  the  right  to  enter  a  tract  of  gov- 
ernment land  from  forcible  intrusion  upon 
the  actual  possessions  of  another  claimant 
to  such  tract,  the  decision  of  the  court  be- 
low should  be  affirmed.  The  findings  of 
fact  of  the  court  showing  that  both  Sproat 
and  Durland  were  opposing  claimants  for 
the  prior  right  to  enter  this  tract  of  land, 
the  title  to  which  is  in  the  government  of 
the  United  States,  contained  among  other 
things,  the  following:  "That  he  (Sproat)  was 
an  actual  settler  upon  said  land  prior  to  and 
at  the  time  Durland  filed  his  homestead 
entry;  that  on  AprU  28,  1893,  Sproat  began 
occupying  all  of  that  portion  of  the  land, 
except  the  tract  heretofore  mentioned  as  the 
20  acres  used  for  ctiltivation  by  Woodruff. 
Sixth.  Immediately  aftor  the  filing  by  Dur- 
land of  his  homestead  entry,  to  wit,  April 
29,  1893,  Durland  entered  into  possession  of 
the  house  formerly  occupied  by  Woodruff, 
and  began  using  all  of  the  tract,  except  that 
formerly  occupied  by  Lawrence,  for  pastur- 
age and  otherwise.  Sproat  claimed  the  right 
to  the  possession  of  all  the  tract,  except  the 
twenty  acres  refQrred  to.  Sproat  drove  Dur- 
land'B  stock  off  from  the  premises,  and  Dur- 
land insisted  uiM>n  his  right  to  hold  the  same 
upon  the  land,  and  to  the  control  of  all  the 
tract  except  that  formerly  used  by  Law- 
rence." These  findings,  together  with  the 
other  findings  to  the  effect  that  Durland  bad 
purchased  the  improvements  of  Kate  A. 
Woodruff,  including  her  fence,  which  con- 
stituted the  inclosure  in  controversy,  amount 
to  a  finding  that  Durland  had  the  prior  pos- 
session of  the  Inclosure,  and  that  Sproat  was 
seeking  by  force  to  enter  thereupon;  and, 
this  being  true,  the  court  below  adjudged 
rightly  in  enjoining  him  from  the  commis- 
sion of  such  a  trespass.  The  strongest  ddlm 
that  could  be  made  by  Sproat,  upon  such 
findings,  would  be  that  Durland  had  ousted 
him  (Sproat)  from  a  prior  possession,  he 
(Durland)  actually  having  possession  at  the 
time  of  the  action,  by  having  bis  stock  there- 
on; and  if  Sproat  had  had  the  prior  posses- 
sion, and  Durland  had  actually  dispossessed 
him,  men  Sproat's  remedy  was  by  an  action 
of  forcible  entry  and  detainer,  and  not  by 
an  action  of  injunction,  and  the  court  ruled 
properly  in  dissolving  Sproat's  injunction. 
It  is  to  the  reasoning  of  the  court  in  holding 
that  Sproat  could  be  enjoined,  not  because 


of  Durland's  prior  possession,  tmt  because 
of  Durliind's  right  by  virtue  of  his  home- 
stead entry,  that  I  dissent. 

The  decision  of  the  court  is  as  sweeping  In 
Its  character  and  results  as  it  is  barren  ot 
any  cause  or  necessity  therefor;  and  I  want 
to  enter  my  earnest  protest  against  the  ac- 
tion of  lae  court  In  voluntarily  assuming  Ju- 
risdiction of  matters  which  Involve  the  con- 
testing claims  of  parties  litigant  before  tt>e 
land  office  prior  to  the  time  that  the  parties 
have  exhausted  all  of  their  rights  before  the 
land  department,— the  department  spetially 
designated  by  congress  to  hear  and  deter- 
mine these  contesting  claims,— and  to  the  ac- 
tion of  the  court  in  reasoning  Itself  Into  such 
Jurisdiction  by  an  analysis  of  the  homestead 
right  contrary  to  the  uniform  and  unanimous 
holdings  of  all  the  courts  of  last  resort,  in- 
cluding those  of  the  United  Statsi  sapreme 
court  and  of  the  states  and  territories  of  tliis 
country.  This  decision  is  sweeping  In  its 
results,  because  it  tears  away  the  barrier 
which  the  courts  have  uniformly  maintained 
against  land  litigants,  to  their  entrance  of 
its  forum  until  after  the  title— at  least  the 
equitable  title— had  passed  from  the  govern- 
ment It  is  barren  of  necessity,  therefore, 
because  the  case  could  rightfully  have  been 
decided  upon  the  question  properly,  before 
the  court,— as  to  whether  Sproat  or  Durland 
was  Interfering  with  the  actual  possessiona 
of  the  other.  It  gives  jurisdiction  to  the 
court  by  an  analysis  of  the  land  laws,— a 
thing  which  this  court  has  heretofore  iiosi- 
tively  refused  to  do.  In  Gommago'  'v.  Dicks, 
1  Okl.  82,  28  Pac.  864,  the  court  say:  "It  U 
not  necessary  to  enter  into  an  analysis  of 
the  land  laws.  The  question  of  Jurisdiction 
over  such  matters  was  thoroughly  discussed 
in  the  case  of  Adams  v.  Couch,  1  OkL  17,  26 , 
Pac.  1009,  and  the  effects  of  a  receiver's  re- 
ceipt, such  as  the  plaintiff  holds."  It  Is  only 
by  an  analysis  of  the  homestead  right  that 
the  court  in  tliis  case,  is  able  to  come  to  the 
conclusion  that  it  has,  upon  the  ground  ni>on 
which  it  is  based,  and  I  consider  this  an 
overruling  of  this  court  without  any  neces- 
sity being  shown  for  such  action;  and,  in  my 
Judgment,  decisions  of  supreme  courts  sltonld 
not  l>e  overruled,  except  in  cases  which  nec- 
essarily require  an  overturning  of  prior  hold- 
ings. It  Is  the  taking  of  Jurisdiction  of  any 
matters  Involved  in  the  litigation  of  contest- 
ing claimants  before  the  land  office,  and 
which  do  not  Involve  the  Intrusion  by  one 
party  upon  the  actual  possessions  of  an- 
other, that  I  am  opposed  to.  This  question 
has  twice,  already,  been  .squarely  before  the 
supreme  court  of  this  territory:  First  in  the 
case  of  Adams  v.  Couch,  1  Old.  17,  26  Pac. 
1009,— the  tliird  decision  rendered  by  the  sa- 
preme court  of  the  territory,— and  in  Com- 
mager  v.  Dicks,  1  Okl.  82,  28  Pac  864.  also 
decided  at  an  early  day.  It  Is  true  that  the 
case  of  Adams  v.  Couch  only  involved  th» 
question  as  to  whether  Adams,  by  virtue  of 
his  homestead  entry,  had  >tiie  richti  to  di»- 
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Iiossess  the  other  contendlnir  claimantB  by 
action  of  ejectment  But  I  coD8ider  that  the 
foru\  of  action  was  immaterial,  for  it  wa« 
squarely  held  that  the  right  did  not  pertain 
to  Adams,  by  virtue  of  bis  homestead  entry 
■  receipt,  to  dispossess  the  other  parties,  and 
the  case  did  not  turn  upon  the  form  of  rem- 
eiXy  sought;  and  if  the  right  did  not  exist,  as 
it  ^vas  held  in  that  case  it  did  not,  certainly 
the  form  ol  remedy  would  be  Immaterial,  for 
courts  of  equity  were  never  instituted  for  the 
purpose  of  creating  rights,  but  were  Insti- 
tuted for  the  purpose  of  enforcing  them  by 
remedies  which  the  courts  of  law,  by  reason 
of  their  rigid  adherence  to  established  forms, 
were  unable  to  afford.  It  was  never  held 
that  a  court  of  equity  could  create  a  right, 
but  only  that  it  could  enforce  one;  and,  if 
there  was  an  absence  of  right,  a  court  of 
«qnlty  has  always  been  held  as  powerless  to 
grant  relief  as  a  court  of  law  itself.  But 
the  question  of  Jurisdiction,  while  not  the 
principal  one  involved,  was  the  principal 
«ne  passed  upon,  in  Adams  v.  Couch;  and  I 
think  the  court  rightly  considered  it  at  that 
time,  because  of  the  urgent  request  of  most 
able  counsel,  based  upon  the  great  public 
necessity  for  having  this  question  settled  in 
the  early  Jurisprudence  of  this  territory. 
The  coturt.  In  giving  its  reasons  for  passing 
on  this  question,  said:  "While  we  regard  it, 
ordinarily,  as  the  better  course  to  pass  only 
upon  such  questions  as  are  decisive  of  the 
case,  we  feel  that  for  the  public  good,  and 
for  the  purpose  of  checliing,  so  far  as  it  is 
within  the  scope  of  our  power  and  duty, 
unnecessary  and  expensive  litigation,  we 
should  at  least  give  our  views  on  the  ques- 
tion of  Jurisdiction  raised  by  the  pleadings, 
the  decision  of  which  will  dispose  of  the 
other  questions^  preceding  It"  And,  after 
summing  up  the  leading  cases  of  the  courts 
of  the  states  and  of  the  supreme  court  of 
the  United  States,  the  court  said:  "Here  is 
a  strong  array  of  federal  decisions  announ- 
cing the  doctrine  as  to  when  the  court  wUl 
exercise  Jurisdiction  over  the  decisions  of 
the  land  department,— the  time  when  it  will 
be,  and  the  time  when  it  will  not  be,  exer- 
cised. The  courts  have  uniformly  held  that 
they  will  not  exercise  such  jurisdiction  while 
the  matta:  is  still  in  fieri,  and  prior  to  the 
time  when  the  United  States  has  parted  with 
the  tlOe."  "T;o  declare  the  plaintiff  out  of 
court  In  this  case  is  to  give  effect  to  the 
doctrine  here  laid  down."  That  is  to  say, 
the  plaintiff  was  declared  out  of  court,  not 
entirely  because  of  the  failiu-e  of  his  home- 
stead entry  to  vest  him  with  the  right  which 
Ife  claimed,— to  dispossess  others  also  claim- 
ing the  same  land,— but  Itecause  of  the  fact 
that  the  courts  were  without  jurisdiction  in 
such  matters.  In  Commager  v.  Dicks,  C!om- 
mager  claimed  the  right  to  dispossess  Dicks 
from  a  part  of  the  land  heid  by  him,  because 
of  the  existence  of  Commager's  homestead 
entry  on  the  quarter  section.  The  learned 
chief  Justice  who  rendered  the  opinion  In 


the  court  below,  giving  to  the  homestead  en- 
try a  similar  inherent  power  as  that  which 
is  given  by  the  court  in  this  case,  sustained 
the  action  of  Commager,  and  entered  a  judg- 
ment dispossessing  Dicks.  On  appeal  to  this 
court  the  learned  chief  justice  Joihed  with 
bis  associates  in  overruling  the  Judgment  of 
the  court  below,  not  after  an  analysis  of  the 
homestead  right,  because  that  was  squarely 
refused,  but  upon  the  ground  that  the  covrt 
had  no  Jurisdiction  of  the  action. 

These  decisions  of  the  supreme  court  of 
this  territory  already  rendered  are  in  har- 
mony and  accord  with  the  decisons  of  the 
other  courts  on  which  they  are  based;  and 
the  case,  in  my  Judgment,  la  not  changed 
now  because  of  the  fact  that  the  question 
determined  goes  no  further,  and  can  go  no 
further  than  the  matter  of  possession  of 
the  tract  of  land,  and  because  the  decision 
of  this  case  cannot  be  held  to  bind  the  officers 
of  the  land,  department  in  any  of  its 
branches.  While  a  decision  here  cannot 
bind  the  parties  there,  it  cannot  but  help  to 
encourage  the  one  and  deter  the  other,— a 
thing  which  congress  never  contemplated. 
In  giving  Jurisdiction  to  the  courts  of  this 
territory.  The  very  fact  that  such  decision 
cannot  bind  the  litigants  before  the  land 
office  also  shows  how  fruitless  wiU  be  all 
of  the  expensive  litigation  carried  on  in  the 
courts,  under  the  doctrine  laid  down  by  the 
court  in  this  case,  by  contending  clainmuts; 
how  fruitless  will  be  the  Judgments  rendered 
at  the  behest,  probably,  of  the  party  who 
has  the  money  to  carry  on  this  useless  liti- 
gation against  his  brother,  who  can  illy  af- 
ford, or  possibly  not  bear,  the  expense  there- 
of. But  I  do  not  consider  tlrnt  the  right  to 
possession  of  a  tract  of  government  land  is 
a  question  so  independent  of  his  right  to  en- 
ter as  that  it  may  be  determined  by  the 
courts  in  advance  of  the  decision  of  the  land 
department  in  the  case.  In  such  a  manner  as 
that  the  court  shall  say  that  the  one  claim- 
ant shall  possess  all,  and  the  other  none. 
The  policy  of  the  land  laws,  for  the  last  half 
century,  has  been  to  induce  and  require,  on 
the  part  of  a  claimant,  the  actual  occupancy 
and  Improvement  of  the  land  to  which  title 
is  sought.  The  pre-emption  law  required  res- 
idence. Improvement  and  payment  for  the 
land.  The  homestead  law  required  residence 
and  improvement,  without  payment  It  was 
a  later  law  than  the  pre-emption  law,  giv- 
ing the  land  to  him  who  sought  it,  without 
money  and  without  price,  in  order  to  get  him 
to  actually  cultivate  and  improve  the  land. 
The  timber  culture  law,  passed  later,  provid- 
ed the  cultivation  and  growing  of  trees 
as  the  only  conditions  precedent  to  the  ac- 
tual procurement  of  title.  And  in  all  these 
jicts,  of  course,  proof  of  the  performance  of 
these  conditions  was  required,  but  the  tenor 
and  effect  of  these  laws  show  that  what  the 
government  sought  iu  giving  this  bounty, 
was  that  the  grantee  should  actually  oc- 
civy  and  improve;  and  It  vas^neved^i)- 
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man  to  refrain  from  occupying  tUe  land  him- 
Btit,  and  at  tbe  same  time  Iceep  from  the 
possession  of  such  land  another,  who  sought, 
in  any  form,  to  enter  It,  nor  to  dispossess 
another  dalmant  already  in  possession  of  a 
part  of  the  land  Which  he  (the  homestead 
cntryman)  might  also  desire  to  occupy.  Tbe 
inherent  right  to  occupy  did  not  give  a  legal 
or  equitable  right  to  dispossess,  and  such 
right  to  dispossess  was  not  acquired  by  the 
conditional  equity  vested  In  the  homestead 
entryman  prior  to  his  complete  compliance 
with  all  the  requirements  of  the  law.  I  find 
no  authority  holding  that  the  homestead  en- 
try grants  any  sacb  right.  Tbe  homestead 
law  has  been  In  force  for  more  than  30  years. 
All  of  tbe  rights  Inherent  and  pertaining  to 
It,  with  reference  to  the  occupancy  of  land 
and  the  right  to  tbe  exclusive  possession.  If 
at  all,  are  the  same  now  as  they  were  on 
May  20,  1862,  when  tbe  law  was  passed. 
But  no  court  of  last  resort,  so  far  aa  I  can 
find,— and  I  am  cited  to  none  in  the  learned 
decision  to  which  I  dissent, — has  ever  held 
that  there  was  inherent  in  the  homestead 
entry  any  such  right,  and  the  reasoning  of 
tbe  decisions  which  have  approached  the 
question  are  all  the  other  way.  In  Mar- 
queze  ▼.  Frisbie,  101  U.  S.  473,  the  court 
say:  "After  tbe  United  States  has  parted 
with  its  title,  and  the  individual  has  become 
vested  with  it,  the  equities  subject  to  which 
be  holds  it  may  be  enforced,  but  not  before. 
Johnson  v.  Towsley,  13  Wall.  72;  Shepley  r. 
Ckjwan,  91  U.  S.  330."  Again  the  court  say: 
"We  have  repeatedly  held  that  the  courts 
win  not  Interfere  with  the  officers  of  tbe 
government  while  In  tbe  discharge  of  their 
duties  in  disposing  of  tbe  public  lands,  either 
by  injunction  or  mandam\is.  Litchfield  v. 
Rejrtster,  9  Wall.  675;  Gaines  v.  Thompson, 
7  Wall.  347;  Secretary  v.  McGarrahan,  9 
Wall.  29a"  "And  we  think  It  would  be  quite 
as  objectionable  to  permit  a  state  court, 
while  such  a  question  was  under  the  consid- 
eration and  within  the  control  of  the  execu- 
tive departments,  to  take  jurisdiction  of  tbe 
case,  by  reason  of  their  contnrf  of  the  parties 
concerned,  and  render  decree  In  advance  of 
tbe  action  of  the  government  which  would 
render  its  patents  a  nullity  when  issued." 
It  seems  to  me  It  would  be  quite  as  objec> 
tlonable  for  the  territorial  court  to  take  ju- 
risdiction of  tbe  parties  litigant,  and  render  a 
judgment  which  would  affect  the  rights  of  the 
parties  concerning  the  particular  thing  which 
congress  sought  to  induce  the  intending  en- 
trymen  to  do;  that  Is,  to  improve,  occupy, 
and  cultivate  tbe  land,  based  upon  tbe  condn- 
sion  of  the  existence  of  a  valid  entry,  which 
is  sworn  to  be  tainted  with  an  Infirmity 
which  renders  It  void  from  the  beginning. 

Tbe  act  approved  March  2,  1S89,  by  which 
these  lands  were  opened  to  settlement,  coa- 
tains  the  following  language:  "But  until  said 
lauds  are  opened  for  settlement  by  proclama- 
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and  no  person  violating  this  proTisioo;.. 
be  permitted  to  enter  any  of  said  bil> 
acquire  any  right  thereto."    Now,  the  kc  • 
shows  that  Sproat  filed  bis  affldarit  ddj  - 
roborated,   to  tbe   effect   tliat  Dnrliij;  1 
entered   upon   and   occupied   the  OUai : 
lands  in  violation  of  this  sectioa  irf  tl-' 
of  congress.     If  that  is  true,  what  rin'.:'-  . 
Durland  get?    Tbe  act  says  that  be  sU. : 
acquire  any  right  thereto.    Can  tlie  c- 
say,  In  advance  of  the  action  of  tli? '. 
department,  that  be  sliaU  acquire  a  ri^' 
virtue  of  an  entry  wbicb  is  Trtd  tr.r  • 
beginning,  unless   Sproat  and  his  iriZ'^- 
commltted  perjury,  which  certahily  we 
not  assume?     The  right  to  dispossess. .' 
exists  at  all,— which  I  do  not  believe  is  r 
—exists  by  virtue  of  the  homestead  '■ 
and.  If  that  entry  is  void,  then  no  rl^: 
exist     If  a  ftaud  has  been  p«petntfd  r 
tbe  government  by  Durland,  then  tbep  •■ 
ment  has  granted  him  no  rig^t  Iwt  tiii 
only  be  determined  by  the  land  depirt.-. 
and  the  courts  cannot,  in  advance  •<  •'■ 
action,  Issue  an  order  which  wDl  df*-" 
such  right.     This  question  of  ji]risdict>': ' 
squarely  l>efore  the  court  in  the  case  ef  V 
pey  V.  Plugert,  »4  Wis.   603,  25  N.  «• 
cited  by  the  supreme  conrt  at  this  ter 
In  Adams  v.  Couch,  wher^n  it  was  & . 
that  the  right  existed  in  tbe  homest*'  • 
tryman— who  bad  had  the  homestead  Kcy 
record  on  the  tract,    tnit  whidi  bad  '- 
canceled,  as  he  alleged,   ttarongb  the  ^ 
and  perjury  of  tbe  defendant,  and  <~  '■ 
also  resided  upon  the  land,  and  bsri-'- 
bis  proof  of  compliance  with  tte  bv.  >' 
to  entitle  him,  as  he  believed,  to  '■it>  '■' 
certificate   therefor,   bnt    whose  proof  - 
been  rejected  by  the  secretary  of  tbe  i" 
and   his  right  to  the  certificate  det<"i 
cause  of  the  fraud  and  petjmr  of  ^' 
fendant— to  dispossess    the   defendan*-  ' 
then  had  the  homestead  entry  upon  tls  '- 
In  this  case  the  supreme  court  deSir'  - 
right  given  to  a  party  by  virttie  cl  i- 
istlng  homestead  entry,   and  said:  'V 
courts  of  this  state  have  jmisdiction  t: ' 
a  case,   it  is  not  perceived  what  c!- 
remedy  could  be  administered.    Tba* 
t>een  an  adjudication  of  the  land^*! 
partment  against  the  claim  of  the  piJ^" 
and  the  defendant  has   settled  on  tti( 
as  a  homestead  claimant,  and  obtaiE-' 
first  certificate  as  such.    That  certifio;'- 
the  defendant  no  right  to  the  land.  " 
must  thereafter  perform  aU  of  the  cf: 
of  the  homestead  law  before  he  wi  *" 
titled  to  a  certificate  upon  which  ft*  " 
can  be  issued."     If  the  certificate  f' - 
gives  the  defendant  no  right  to  the  li:' 
can  it  l>e  said  that  there  is  tailhTti:' 
the  right  to  dispossess  anothtf ,  wbo.  -' 
procedtn-e  provided  by  the  land  dep-"^ 
is  contesting  for  the  prior  right  to  «' " 
land,  and  proctve  the  title  thereto  ^•- 
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inity  enforce  a  right  wbicb  does  not  exist 
•a  law  or  equity?  If  so,  then  the  jurists  of 
lis  country  and  of  England  have  been  very 
jrellct,  In  falling  to  discover  this  principle, 
urther  along,  the  court  say:  "The  defend- 
it  has  made  and  filed  such  affidavit,  and 
lid  the  initiation  fee,  and  entered  upon  the 
'ttlement  of  the  land.  He  has  yet  to  secui'e 
homestead  therein  by  residence  and  culti.- 
ttion.  He  has  yet  secured  no  right  to  the 
nd,  but  a  mere  privilege  or  permission  to 
Iter  upon  It  for  tlie  purpose  of  obtaining 
:le  to  it  by  the  performance  of  such  condi- 
Ms.  He  may  never  secure  or  be  entitled 
the  land.  The  title  still  remains  In  the 
•vcrnment,  and  may  so  remain."  This  de- 
jion  is  squarely  In  point  upon  the  question 
the  right  inherent  in  a  homestead  entry, 
id  I  am  certainly  unwilling  to  Join  in  over- 
ling this  construction  of  the  homestead 
w  of  the  United  States,  made  by  the  decl- 
>n  of  one  of  the  foremost  supreme  courts 
the  states  of  this  country,  and  concurred 
and  followed  by  the  supreme  court  of  this 
rritory,  especially  when  It  is  done  In  a  case 
iiich  can  more  properly  be  decided  upon  a 
inciple  which  has  for  years  been  unques- 
>ned  by  the  com:ts.  The  supreme  court  of 
iliota,  in  the  case  of  Forbes  v.  Driscoll,  31 
W.  632,— and  which  is  also  cited  and  ap- 
jved  by  the  supreme  court  of  this  terri- 
•y  in  Adams  v.  Couch,  which  Is  cited  and 
proved  in  Commager  v.  Dicks,— went  even 
srond  the  question  as  to  whether  or  not 
y  contest  was  pending,  and  held  that  the 
irt  bad  not  Jiurisdlction  of  a  controversy 
iceming  the  possession  of  land  between 
itesting  pre-emption  claimants,  which  did 
t  involve  an  intrusion  by  one  upon  the 
:ual  possessions  of  the  other,  Irrespective 
the  question  as  to  whether  or  not  It  Is 
»ven  that  such  contest  existed.  The  court 
re  said:  "Here  the  defendant  alleged  and 
jred  to  prove  that  a  contest  was  then 
idingr  before  the  local  land  office  between 
plaindCr,  Forbes,  and  the  defendant, 
.scoll,  for  the  same  land,  which  offer  was 
iictcd  as  immaterial.  Perhaps,  as  a  mere 
tter  of  fact,  it  was  immaterial,  for  the 
re  fact  as  to  whether  a  contest  was  or 
3  not  pending  was  immaterial;  the  Jurls- 
riou  of  the  court  depending,  not  upon 
fact  of  whether  a  contest  was  or  was 
pending,  but  upon  the  fact  of  whether 
jurisdiction  of  the  department  was  or 
}  not  ended  by  the  issue  of  the  patent. 
■e  the  Jtu-isdlction  of  the  land  department 
been  exercised  no  further  than  to  permit 
lillns  of  the  declaratory  statement  by 
a  contesting  claimant.  The  matter  was 
in  fieri,  and  the  decision  of  the  court 
n  tlie  issue  framed  by  the  pleadings,  de- 
ainins  In  advance  of  the  department  the 
emption  ri^t  In  favor  of  Forbes,  was  an 
warranted  interference  with  the  Jurlsdlc- 


ooll  is  most  comprehensive  in  Its  scope, 
and  has  almost  universally  been  consider- 
ed as  determining  against  the  Jurisdiction 
of  the  court  to  Interfere  with  the  con- 
testing claimants  for  public  land,  except 
in  cases  where  one  Intruded  upon  the  ac- 
tual possessions  of  another.  It  matters  not 
that  this  was  a  pre-emption  case,  if  the  right 
did  not  inhere  In  the  homestead  entryman 
to  have  and  hold  the  exclusive  possession 
of  the  tract  covered  by  the  entry.  This 
question  was  determined  adversely  to  the  ex- 
istence of  such  right  in  Adams  v.  Couch  and 
in  Empcy  v.  Plugert  In  the  case  of  School- 
field  V.  Houle,  22  Pac.  781,  the  supreme  court 
of  Colorado  held  substantially  to  the  same 
efCect,  and  says:  "Under  the  homestead  act, 
no  parson,  by  filing  upon  a  piece  of  land, 
acquires  any  ownership  In  the  same.  He 
obtains  an  Inchoate  title,  which  Is  only  com- 
pleted when  he  has  resided  upon  the  land  the 
period  of  time  mentioned  in  the  statute,  and 
proved  his  right  to  the  title,  and  paid  for  the 
same."  In  the  case  of  Streeter  v.  Rolph,  13 
Neb.  388,  14  N.  W.  166,— an  action  brought 
by  Rolph  agalnsl  Streeter  to  recover  the 
possession  of  a  tract  of  land,— Streeter  had 
settled  upon  the  land  under  the  homestead 
law,  made  final  proof,  and  procured  his  entry 
certificate,  which  the  commissioners  of  the 
general  land  office  had  attempted  to  cancel, 
Rolph  procured  Judgment  in  the  district 
court,  which  was,  upon  appeal  to  the  su- 
preme court,  reversed,  the  supreme  court 
saying:  "In  any  event,  the  plalntiCC  in  error 
[Streeter]  has  rights  In  the  land  Itself  which 
can  only  be  determined  in  a  proper  action 
In  a  court  of  general  Jurisdiction.  The  de- 
fendant in  error  entered  the  land  as  a  timber 
claim  in  1881,  and  claims  the  land  under  his 
certificate  of  entry.  Both  parties  thus  claim- 
ing the  land  Itself,  forcible  entry  will  not 
lie."  So,  in  the  case  at  bar,  both  parties  are 
claiming  the  better  right  to  procure  the  title 
of  this  land  from  the  government;  both  par- 
ties are  claiming  the  right  to  possess  the 
land,  or  parts  thereof,  during  the  litigation; 
and  the  court  has  no  Jurisdiction  to  Interfere 
by  a  preliminary  determination  of  rights 
which  can  only  be  determined  by  (the  land 
department  In  the  case  of  Belk  v.  Meagher, 
104  U.  S.  279,  Belk  brought  an  action  to  re- 
cover the  possession  of  a  certain  alleged 
quartz  lode-mining  claim  which  had  been  in 
the  prior  possession  of  another  '  under  the 
mining  laws,  which  gave  the  right  to  the 
locators  "to  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  thehr  location," 
which  the  supreme  court  of  the  United  States 
say  "is  to  continue  until  there  shall  be  a 
failure  to  do  the  requisite  amount  of  work 
within  the  prescribed  time."  By  very  statu- 
tory enactment.  It  will  be  seen,  the  locator 
under  the  mineral  law   was  given  "the  ex- 
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elusive  right  of  possession  and  enjoyment  of 
all  the  surface"  of  bis  claim,— a  right  which 
has  nowhere  been  granted  under  the  home- 
stead law.  Notwithstanding  this  right  of 
exclusive  possession  on  the  part  of  another 
claimant,  the  supreme  court  held  with  refer- 
ence to  Belli:  "If  he  actually  held  posses- 
sion and  worked  the  claim  long  enough,  and 
kept  all  others  out,  his  right  to  a  patent 
would  be  complete.  He  had  no  grant  of  any 
right  of  possession.  His  ultimate  ri^t  to  a 
patent  depended  entirely  on  his  keeping  him- 
self In,  and  all  others  out;  and,  if  he  was 
not  actually  in,  he  was.  In  law,  out  A 
peaceable  adverse  entry,  coupled  with  the 
right  to  hold  the  possession  which  was  there- 
by acquired,  operated  as  an  ouster,  which 
broke  the  continuity  of  his  holding,  and  de- 
prived him  of  the  title  he  might  have  got  If 
he  had  kept  in  for  the  requisite  length  of 
time.  He  had  made  no  such  location  as 
prevented  the  lands  from  being.  In  law,  va- 
cant. Others  had  the  right  to  enter  for  the 
purpose  of  taking  them  up.  If  It  could  be 
done  peaceably  and  without  force."  Now, 
here  it  is  substantially  held  that  Belk  might 
have  acquired  a  right  to  prove  up  and  acquire 
title  to  this  mineral  Claim  by  actual  occu- 
pancy during  the  period  of  time  when  an- 
other, by  the  law,  had  the  exclusive  right  of 
occupancy,  but  which  ri^t  he  did  not  actual- 
ly exercise.  In  other  words,  it  seems  that 
the  exclusive  right  of  occupancy  could  not 
prevent  another  right  attaching,  if  the  holder 
of  the  exclusive  right  did  not  actually  exer- 
cise his  right  by  actual  possession.  If  an 
entry  could  be  made  peaceably  upon  lands  to 
which  another  had  the  exclusive  right  of  pos- 
session, a  right  could  be  acquired  which 
would  be  only  subject  to  the  existence  of  a 
better  right  on  the  part  of  an  adverse  claim- 
ant. The  court  in  this  case  say,  in  speaking 
of  Atberton  v.  Fowler,  96  U.  S.  513:  "We 
also  all  agree  that,  if  a  peaceable  entry  had 
been  made  on  lands  which  had  been  Inclosed 
or  Improved,  a  good  right  might  have  been 
secured."  This,  It  is  true,  was  said  of  the 
rights  under  the  pre-emption  law,  In  apply- 
ing the  same  doctrine  to  the  mht^al  law; 
but  I  will  show  hereafter,  by  the  holdings 
of  the  land  department,  that  the  same  right 
existed  as  to  lands  covered  by  a  homestead 
entry,  e1:cept  as  against  the  homestead  en- 
tryman,  and  certainly  it  would  also  exist, 
as  against  him.  If  he  had  done  an  act  which 
would  not  permit  him  to  enter  "any  of  said 
lands  or  acquire  any  right  thereto,"  or  if  the 
parties  were  contestants  for  the  better  right 
to  make  entry  of  the  land,  and  the  matter 
was  undetermined  in  the  land  department. 

Having  now  given  my  reasons  for  my  opin- 
ion that  the  courts  have  no  jurisdiction  to 
entertain  any  action  affecting  the  rights  of 
parties  contesting  for  a  better  right  to  be 
awarded  the  title  to  a  tract  of  government 
land,  excepting  to  restrain  one  party  from  In- 
terference with  the  actual  possessions  and 
Improvements  of  the  other,  I  desire  now  to 


show  that  there  Is  nothing  In  the  law  or  th* 
rulings  of  the  land  department  wbicta  wocM 
make  Sproat  a  trespasser  upon  any  right  of 
Durland,  whereby  a  court  of  equity  cosld 
acquire  Jurisdiction  to  restrain  a  trespass  d 
one  party  on  the  lands  or  possession  of  ac- 
other  party.  He  is  not  only  not  a  irespaase 
upon  the  possessions  or  right  of  posseasioa  of 
Durland,  but  he  is  in  such  position  as  thii 
by  virtue  of  his  acts  of  settlement  and  viz- 
provement,  if  his  allegations  are  tme,  and  ii 
his  contention  is  true,— which  contention  tbis 
court  has  no  power  now  to  determine,  to  aBj 
extent,  one  way  or  the  other, — be  may,  bj 
the  performance  of  all  the  req[uirements  o; 
the  laws,  procure  the  final  receipt  and  paten: 
for  the  tract  of  land  in  controversy.  Would 
not  an  interfer^ice  with  the  claim  for  tb« 
right  to  enter  a  tract  ot  public  land— an  in- 
terference with  the  acts  which  be  deems  !i 
proper  and  important  that  be  shonid  perfbro 
in  complying  with  the  law,  and  In  showing 
his  good  faith  in  ills  efforts  to  remove  tli« 
claims  of  the  alleged  fraudulent  claimants  tu 
this  tract  of  land— be  an  interference  with  lit 
absolute  and  exclusive  Jurisdiction  of  tbt 
land  department  in  its  disposal  of  the  poUjc 
domain?  It  seems  so  to  me,  and  for  tha: 
reason  I  am  tmwllllng  to  acquiesce  'with  tin 
Jurisdicti<m  sought  to  be  exercised.  Araonj: 
other  facts  found  by  the  court  are  the  follow- 
ing: "On  April  21,  18S3,  Sproat  filed  In  the 
land  ofSce  at  Oklahoma  City  an  affidavit  ot 
contest  against  the  entry  of  Woodruff  and 
Dm-land,  alleging  that  both  Woodruff  and 
Durland  were  disqualified  from  entering  the 
land  as  a  homestead;  that  on  the  24th  day  of 
April,  1899,  Sproat  purchased  from  ZoL-wTBOct 
his  improvements  npon  the  land,  and  on  tlK 
same  day  went  into  possession  <^  anch  im- 
provements. On  May  1,  18B3,  Sprotft  filed 
in  the  land  office  a  contest  against  I>iniasd 
for  the  land,  and,  as  a  ground  of  stncb  con- 
test, alleged  that  Durland  was  disqualified 
from  entering  the  same  by  reason  of  harin; 
entered  upon  lands  In  Oklahoma  after  March 
2,  and  prior  to  April  22,  1SS9,  and,  fortba-. 
that  he  (Sproat)  was  an  actual  settler  upon 
said  land  prior  to  and  at  the  time  rtarland 
filed  his  homestead  entry."  In  the  tenth  par- 
agraph  of  Sproat's  affidavit  for  a  temporary 
restraining  order,  he  sets  up 'the  following: 
"Upon  the  1st  day  of  May,  1893,  this  plaintiff 
filed  in  the  United  States  land  office  at  Okla- 
homa City  an  affidavit  of  contest  against  the 
said  homestead  entry  of  Otto  C.  Dorland. 
duly  corroborated,  charging  that  the  said 
Otto  0.  Durland  did,  after  March  2,  and  be- 
fore noon  of  April  22,  1889,  enter  upon  and 
occupy  portions  of  the  lands  described  in. 
and  declared  open  to  settlement  by,  the  pres- 
ident's proclamation  of  March  23,  18S9,  open- 
ing said  lands  to  settlement,  and  further 
charging  that  said  Otto  C.  Diu-Iand  was  witli- 
In  said  lands  before  and  up  to  tlie  hour  nf 
twelve  o'clock  noon  of  April  22,  1SS9.  in  vio- 
lation of  law,  and  further  charging  that  the 
plaintiff  was  a  homestead  settler  on  the  said 
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land  at  and  bofore  the  time  thnt  defendant 
made  homestead  entry  thereon,  and  that 
such  contest  is  now  pending  In  the  United 
States  land  office  at  Oklahoma  City.  Said 
settlement  was  made  and  said  contest  was 
filed  by  this  plaintiff  in  good  faith,  and  for 
the  purpose  of  acquiring  title  to  said  land." 
This  parafrraph  of  the  plaintiff's  contention 
seems  entirely  to  have  been  overlooked  by 
the  court  In  its  findings  of  fact,  bnt  I  can- 
not bdlere  it  should  be  disregarded,  for  it 
goes  to  the  very  basis  of  Sproat's  claim  of 
right  of  possession ;  and  I  can  see  no  reason 
■why,  if  he  has  a  claim  recognized  by  the 
land  department  as  giving  him  a  right  to 
the  present  and  tiltlmate  use,  enjoyment  of, 
and  title  to  this  land,  he  Khould  be  abstractly 
held  as  a  trespasser  thereon  by  rirtue  sim- 
ply of  the  claim  of  right  Inherent  In  the 
homestead  entry  of  Dnrland.  I  consider  this 
allosatlon  of  contest  and  of  claim  of  prior 
right  to  the  land  by  virtue  of  settlement  as 
very  material,  when  the  court  insists  in  going 
beyond  the  question  of  Jurisdiction,  which  has 
ended  all  similar  actions,  or  actions  on  prin- 
ciple the  same,  and  enters  into  an  analysis 
of  the  rights  of  these  parties,  which  can 
only  be  determined  by  the  land  department 
If,  under  the  regulations  and  rulings  of  the 
land  department,  Sproat  could  acquire  any 
claim  of  right  by  virtue  of  his  settlement  or 
his  acts  performed,  then,  certainly,  he  can- 
■  not  be  held  a  trespasser  upon  this  land, 
■either  as  against  the  government  (m:  as 
against  Durland.  The  holdings  of  the  land 
department  are  to  the  effect  that  the  right 
of  a  settler  upon  a  tract  of  government  land 
covered  by  a  homestead  entry  of  another 
attaches  as  such  settler  eo  Instantl  upon  the 
rrilnqulsbment  of  such  prior  entry. 

In  the  case  of  ZaspeU  v.  Nolan,  13  Dec. 
Dep.  Int  148,  It  is  held:  "Yon  sustained 
the  action  of  the  local  officers  dismissing 
the  protest,  and  held  that,  Nolan  being  a  set- 
Uer  on  the  land  at  the  date  of  the  filing  of 
the  relinquishment,  his  rights  attached  eo 
Instantl,  and  are  superior  to  those  of  a  home- 
steader who  enters  the  land  Immediately  aft- 
er the  filing  of  a  relinquishment;  dtlng  Wiley 
▼.  Raymond,  6  Dec.  Dep.  Int.  246.  From 
this  decision,  Zaspell  appealed.  It  appears 
from  the  record  In  the  case  that  Nolan  was 
a  settler  upon  the  land  at  the  date  of  the 
tiling  of  the  relinquishment,  and  it  is  not 
-claimed  by  the  protest&nt  that  he  was  tben, 
or  ever  liad  been,  an  actual  settler  on  the 
land;  but  he  contends  that  it  was  not  neces- 
sary for  him  to  be  an  actual  occupant  of 
the  land,  for  the  reason  that,  the  land  being 
covered  by  his  timber-culture  entry,  he  was 
as  much  In  actual  possession  as  if  he  were 
living  upon  the  land,  and,  further^  that  the 
case  should  be  determined  by  the  rule  an- 
nounced in  Tllton  V.  Price,  4  Dec.  Dep.  Int 
123,  which  was  the  role  In  force  wlien  his 
homestead  entry  was  made.  The  rule  an- 
nonnced  in  the  case  of  Wiley  v.  Raymond, 
4upra,  to  the  effect  that  on  the  rellnqalsb- 


mont  of  an  entry  the  right  of  a  settler 
tlion  residing  on  the  land  attaches  eo  In- 
stantl, and  is  superior  to  that  of  a  home- 
steader who  enters  the  land  Immediately 
after  said  relinquishment  Is  decisive  of  the 
issue  presented  In  this  case,  and  is  not  in 
conflict  with  the  rule  announced  in  Tllton  r. 
Price,  4  Dec.  Dep.  Int  123,  relied  on  by  the 
protestant"  The  Wiley  v.  Raymond  Case, 
referred  to,  was  a  case  where  Grasslcli  made 
homestead  entry  on  the  land,  and  Wiley, 
upon  the  relinquishment  and  cancellation  of 
this  entry,  made  another  homestead  entry, 
and  Raymond  contested  upon  the  ground  of 
being  a  settler  at  the  Instant  of  relinquish- 
ment, he  having  been  a  settler  upon  the  tract 
of  land  before  that  time.  The  secretary  of 
the  Interior  sustained  his  daim,  and  he  was 
awarded  the  land.  It  will  therefore  be  ap- 
parent that  there  Is  no  dlff^^nce,  in  this  re- 
gard, whether  the  entry  was  a  homestead  or 
a  timber-culture  entry.  Und»  this  doctrine, 
then,  (and  we  cannot  controvort  Its  correct- 
ness, because  it  is  a  matter  of  regulation 
within  the  exclusive  control  of  the  land  de- 
partment,) Sproat,  If  his  allegations  are  true, 
was  an  actual  settler  on  the  land  at  the  date 
of  Durland's  entry,  and  the  conflicting  right 
betweoi  him  and  Durland  can  only  be  de- 
termined by  the  contest  flled  by  him  in  the 
land  office.  Bnt  it  is  contended  that  the  rule 
is  changed  because  Durland  had  the  right 
of  a  preferred  contestant  under  section  2 
of  the  act  of  May  14,  1880,  (21  Stat.  140.) 
It  might  be  conceded  that,  on  the  face  of  the 
record,  Durland  had  the  preference  right,  yet 
that  would  not  be  giving  him  such  absolute 
right  of  possession  of  all  the  land  as  that  he 
might  eject  a  person  claiming  by  virtue  of 
a  bona  fide  settlement  therefrom.  The  regu- 
lations of  the  department  do  recognize 
Sproat  as  a  prior  settler;  and  there  has  been 
no  decision  of  any  court  so  far  as  I  have 
been  able  to  find,— cmd  none  Is  cited  by  the 
court  In  this  case,— which  holds  that  a  pref- 
erence right  Is  an  equity  In  the  land.  If 
It  was  not  an  equity  of  sufficient  fbrce  and 
validity  to  deprive  any  and  all  other  con- 
testing claimants  from  the  right  to  hold  pos- 
session of  all  or  a  part  of  the  land,  then 
such  equity  is  not  sufficient  to  warrant  the 
court  in  dispossessing  Sproat  by  Injunction. 
Sproat  was  upon  the  land,  claiming  the  right 
by  virtue  of  his  settlement  at  the  time  that 
Durland  made  bis  filing.  It  may  be  that 
he  anticipated  the  action  which  was  taken  by 
Woodruff  and  Durland.  It  may  be  that  he 
knew  that  both  of  these  parties  were  dis- 
qualified, by  reason  of  having  violated  the 
law.  It  may  be  that  he  desired  to  thwart 
the  fraudulent  entry  on  the  part  of  Durland, 
who,  under  the  form  and  fashion  of  an  in- 
choate right  called  a  "preference  right"  in- 
tended to,  and  was  expecting  to,  violate  the 
law.  Had  he  not  a  right  to  anticipate  and 
thwart  such  fraudulent  conduct?  Has  it 
come  to  pass  that  the  courts  of  this  country 

must  protect  a  fraudulent  entrymatt^ne  wbo 
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Is  alleged,  by  an  affidavit  duly  corroborated, 
duly  aworu  to,  to  be  a  fraudulent  entry  man — 
merely  because  of  the  fact  that  under  the 
forms  of  the  law  he  may  have  a  better  right 
to  the  tract  of  land,  If  his  entry  Is  not  fraud- 
ulent, than  the  one  who  brings  his  fraudu- 
lent acts  to  the  notice  of  the  department 
of  the  interior  for  investigation?  I  cannot 
believe  so,  and,  not  believing  so,  I  cannot 
assent  to  any  such  doctrine.  I  do  not  be- 
lieve that  the  homestead  entry  carries  ap- 
purtenant to  it  the  right  to  dispossess  all  oth- 
er claimants  to  the  land,  no  matter  by  what 
form  their  contest  may  proceed.  Neither  do 
I  believe  that  the  right  of  a  contestant  bears 
any  such  power.  If  the  homestead  entry  car- 
ries with  it  this  right,  by  virtue  of  being 
of  record,  then,  if  Sproat  had  procured  the 
relinquishment  of  WoodrufC,  Durland,  not 
being  a  prior  settler,  might  have  been  dispos- 
sessed by  Sproat,  notwithstanding  the  exist- 
ence of  bis  preference  right;  notwithstand- 
ing that,  if  his  acts  had  aU.  been  valid,  be 
would,  under  the  law,  have  been  ultimately 
absolutely  entitled  to  the  right  to  finally  en- 
ter this  land.  It  would  be  an  absurdity  to 
bold  to  such  position.  No  court  has  so  bdd, 
and  I  cannot.  The  rights  of  parties  litigant 
to  government  land  under  such  a  construc- 
tion would  depend  upon  mere  jugglery,— up- 
on the  caprice  or  whim  of  somebody  who 
had  an  inchoate  right,  however  fraudulent 
it  might  tte.  But  it  may  be  said  that  Sproat 
could  not  have  placed  bis  entry  on  the  land 
because  of  the  existence  of  Durland's  pref- 
erence right  This  is  not  the  law,  because 
it  is  not  the  practice  of  .the  land  department, 
and  these  matters  are  within  its  regulation, 
and  are  binding  until  title  passes. 

In  the  case  of  O'Conner  v.  Hall,  13  Dea 
Dep.  Int  84,  Hall  made  timber-culture  en- 
try. James  O'Conner  filed  an  affidavit  of 
contest  against  the  same,  and  made  applica- 
tion under  the  law  to  enter  the  tract  The 
entry  was  afterwards  canceled,  and  Volney 
D.  Tbroop  was  allowed  to  make  entry.  The 
matter  was  proceeded  with  to  a  hearing  by 
the  department  requiring  Xhroop  to  show 
cause,  if  any  he  co<uld,  why  O'Conner  was 
disqualified  to  make  the  entry,  and  why  the 
heirs  of  O'Conner— he  having  deceased- 
should  not  be  given  a  preference  in  the  entry 
of  this  land.  This  is  an  illustration  of  the 
practice  that  pertains  in  not  requiring  30 
days,  in  wUcb  the  preferred  contestant  may 
enter,  to  lapse,  before  the  entry  of  another 
party  may  be  made.  In  the  case  of  Westen- 
haver  v.  Dodds,  13  Dec.  Dep.  Int  196,  wlU 
be  found  another  case  which  exhibits  the 
practice  of  the  land  department  in  allowing 
a  third  party  to  make  entry  on  a  tract  of 
land  during  the  period  of  the  existence  of 
the  preference  rifiht  of  a  preferred  contest- 
!int  This  may  or  may  not  be  the  rule  of 
the  land  department  If  it  Is  the  rule,  then 
it  cannot  be  said  that  the  preference  right  Is 
recognized  by  the  department  as  bearing  an 
equity  which  prevents  any  other  person  from 


becoming  in-  the  regular  way  a  litigant  b^ 
fore  the  land  office  for  the  right  to  make 
the  final  ^try.  If  It  Is  not  tbe  rule,  then  It 
exhibits  tbe  fact  that  the  regulations  must 
be  too  vacillating  for  us  to  establish  a  rule 
of  equity  thereon.  In  this  decision  the  high- 
est branch  of  tbe  land  department  said: 
"The  act  of  May  14,  1880,  (21  Stat  140,i 
provides  that,  when  a  claimant  files  a  writ- 
ten relinquishment  of  his  claim  in  the  local 
land  office,  the  land  covered  by  sucb  claim 
shall  be  held  as  open  to  settlement  and  en- 
try. Tbe  second  section  of  the  act  gives  * 
contestant  who  has  procured  the  concellatioD 
of  such  entry  a  preference  right  to  make  oi- 
try  for  the  land,  provided  he  does  so  within 
thirty  days  after  receiving  notice  of  socb 
cancellation.  If  the  ccmtestant  applies  to 
make  entry  within  the  time  allowed,  and 
some  other  person  has  in  the  mean  time 
made  entry,  the  prior  entryman  should  be- 
required  to  show  cause  why  his  entry  should 
not  be  canceled,  on  account  of  its  conflict 
with  the  preference  right  of  the  contestant 
♦  ♦  ♦  I  am  of  the  opinion  'that  the  right* 
of  these  respective  parties  can  be  determined 
only  by  a  bearing  had  for  that  purpose." 

Nor  was  it  necessary  that  Sproat  sbonlid 
have  made  an  application  at  the  land  office 
to  enter  this  tract  of  land,  and  tendered  tbe 
fees  for  sucb  entry  to  the  registw  and  re- 
ceiver, within  three  months  from  the  date  of 
the  cancellation  of  tbe  Woodruff  entry,  and 
from  the  date  that  his  settlement  attached 
upon  the  cancellation  of  the  i»l<v  entry,  in 
order  to  maintain  his  status  as  a  prior  set- 
tler in  bis  cootesting  claim  for  tbe  Itetttf 
right  to  enter  thU  tract  of  land,  and  acquire 
the  title  thereto.  In  the  case  of  Rumbley  v. 
Causey,  16  Dec.  Dep.  Int  266,  the  secretary 
says:  "After  pointing  out  the  particulars  hi 
which  your  decision  is  contrary  to  the  evi- 
dence, it  is  alleged  that  you  erred  in  not  sus- 
taining the  motion  of  the  defendant  to  dis- 
miss said  action,  for  tbe  reason  that  plain- 
tiff  did  not  apply  to  enter  said  tract,  and 
tender  tbe  fees  for  sucb  entry  to  tbe  regis- 
ter and  receiver,  within  three  months  from 
the  date  of  his  alleged  settlement  There  Is 
no  merit  In  this  point  Land  covered  by 
one  entry  is  not  subject  to  another  at  tbe 
same  time;  and  It  would  therefore  have 
been  an  idle  ceremony  for  Rumbley  to  liare 
applied  to  make  entry  for  the  land  already 
covered  by  the  entry  of  Causey,  as  an  ap- 
plication to  enter  land  not  subject  to  entry 
at  the  time  the  application  is  made  confers 
no  rights  upon  the  applicant  Rumbley  ini- 
tiated contest  against  the  entry  of  Causey 
within  three  months  after  hla  (Rumbley's) 
settlement  upon  the  land,  and  by  such  pro- 
c  H  ling  preserved  .is  settlement  rights  a» 
effectually  as  he  could  by  an  application  to 
enter,  as,  before  his  entry  could  be  allowed, 
that  of  Causey  must  be  removed  trora  the 
land.  A  prior  settler  who  inltiatea  contest 
within  three  months  after  settlenaent  and 
who  applies  to  enter  with^n-^tbirj^  *¥'J'  after 
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receiving  notice  that  he  has  succeeded  in  his 
contest.  Is  in  time.  It  would  have  been  er- 
ror, therefore,  to  have  granted  defendant's 
motion  to  dismiss  the  contest,  upon  the 
grounds  stated  by  him."  See,  also,  Hunts- 
barger  v.  Eickman,  16  U  D.  270. 

This,  being  the  practice  in  the  land  de- 
partment, I  think  it  also  controls  this  case; 
and  I  think  that  the  rights  of  the  parties 
can  only  be  determined  after  hearing  in  the 
land  department,  and  their  possessions  ought 
not  to  be  Interfered  with  by  the  courts,  nor 
ought  they  to  be  allowed  to  Interfere  with 
each  other,  to  the  detriment  of  the  one  or 
the  Ijeneflt  of  the  other,  until  the  land  de- 
partment has  finally  passed  upon  the  case. 

The  question  as  to  whether  a  settlement 
right  can  be  acquired  by  the  personal  act  of 
the  party,  or  by  the  procurement  of  another, 
bas  no  place  in  this  case.  The  findings  of 
fact  show  that  Sproat  did  actually  sell;  and 
there  are  no  decisions  which  hold  that  a  set- 
tler may  not  purchase  the  Improvements  of 
another,  or  procure  another  person  to  make 
improvements  for  him.  It  Is  only  the  settle- 
ment—the actual  attaching  of  himself  to  the 
soil— that  he  is  required  to  do  personally. 
The  boimty  of  the  land  laws  Is  given  as 
much  to  the  decrepit,  to  the  invalid,  to  the 
cripple,  as  they  are  to  the  strong,  the  ro- 
bust, and  the  powerful.  If  a  settler  might 
not  purchase  the  Improvements  of  another, 
or  might  not  prociure  another  to  place  them 
there,  the  cripple,  the  invalid,  and  the  de- 
crepit might  be  entirely  deprived  of  the  gov- 
ernment's bounty.   This  was  never  Intended. 

I  do  not  believe  that  Sproat  was  a  tres- 
passer upon  this  land,  nor  can  I  find  any- 
thing in  any  of  the  decisions  dted  by  the 
learned  court  that  Indicate  this.  The  first 
decision  cited  is  that  of  the  opinion  of  the 
attorney  general  (MacVeagh)  found  In  1  Dec. 
Dep.  Int  59.  This  Is  also  presented  by  the 
supreme  court  of  the  United  States  in  Sturr 
Y.  Beck,  133  V.  8.  641,  10  Sup.  Ct  350,  and 
I  will  ccmsider  it  in  reviewing  that  decision. 
The  second  Is  tBe  case  of  Oliver  v.  Thomas, 
5  Dec.  Dep.  Int.  289.  None  of  the  language 
of  that  decision  is  quoted  in  support  of  the 
proposition,  bat  I  have  exaiflined  it  iJarefully, 
and  find  no  daim  there  to  either  of  the  claim- 
ants being  a  trespasser.  The  department, 
through  that  eminent  Jurist,  Secretary  La- 
mar, determined  the  question  of  the  prior 
rights  of  the  parties  litigant,  and  held  that 
no  rights  imder  the  pre-emption  law  are  ac- 
quired by  the  settier  to  lands  segregated 
from  the  public  domain.  This  is  a  proposi- 
tion that  has  hardly  been  controverted  in 
recent  years,  but  it  is  not  this  case,  for  the 
reason  that  when  Woodruff's  entry  was  can- 
celed the  land  was  released  from  segrega- 
tion; and,  as  we  have  found  before,  the  right 
of  a  settier  at  that  moment  could  Immediately 
attach  to  the  land.  The  third  decision  cited 
is  that  of  Gudmundson  v.  Morgan,  6  Dec. 
Dep.  Int  147.  There  Is  no  language  in  this 
decision  which  would  indicate  that  Sproat 


woold  be  held  by  the  department  to  be  a 
trespasser  because  of  the  fact  of  his  being 
upon  the  land  during  the  existence  of  Wood- 
ruff's entry.  On  the  contrary,  it  Is  said  In 
the  syllabus,  which  seems  to  be  the  point  of 
the  case:  "As  between  two  settlers  on  land 
covered  by  the  entry  of  another,  priority  of 
right  Is  held  to  be  with  the  one  who  first  set- 
tled and  filed  application  for  the  land,  to- 
gether with  a  relinquishment  of  the  former 
entryman."  This  not  only  does  not  hold,  by 
application  to  this  case,  that  Spront  was  a 
trespasser,  but,  on  the  contrary,  holds  that, 
excepting  as  to  Woodruff,  he  (Sproat)  might 
acquire  a  valid,  subsisting,  and  better  right  to 
make  entry  of  this  tract  of  land  by  virtue  of 
his  settiement  thereon,  although  made  while 
the  land  was  covered  by  the  existing  entry  of 
Woodruff.  It  Is  only  as  against  the  record 
entryman  that  a  valid  and  better  right  to 
make  entry  of  the  land  may  not  be  acquired 
by  settiement  on  the  land  during  the  ex- 
istence of  the  entry.  As  between  other  par- 
ties, the  priqrity  of  settlement  may  determine 
priority  of  right  In  this  case,  then,  Sproat 
being  a  settier  on  the  land,  and  Kate  A. 
Woodruff  having  relinquished  her  right  of 
entry,  and  Lawrence  having  sold  his  im- 
provements to  Sproat,  the  only  better  right 
that  could  attach  to  the  land  would  be  that 
of  Durland,  by  virtue  of  his  preference  right 
of  entry;  but,  as  we  have  seen,  Sproat  might 
contest  (I  mean  contest  In  the  sense,  of  op- 
pose or  litigate)  that  preference  right  of  Dur- 
land by  his  (Sproat)  placing  an  entry  upon 
the  land,  even  during  the  existence  of  the 
30-days  preference  right  on  the  part  of  Dur- 
land; and,  if  he  might  contest  Durland's  pref- 
erence right  by  placing  an  entry  of  record  for 
the  land  prior  to  Durland's  entry,  why  may 
he  not  also  contest  it  by  his  claim  of  prior 
settiement,  which  may  exist  and  be  valid,  as 
against  all  other  persons  than  the  record 
entryman,  at  the  date  of  such  settiem«it? 
And  if  Sproat's  better  right  may  exist  at  all, 
how  can  this  court  say,  by  a  preliminary 
determination  of  the  matter  in  advance  of 
the  action  of  the  land  department,  that  it 
does  not  exist?  If  Durland  has  done  an  act, 
as  Sproat  alleges  he  has,  which  absolutely 
disqualifies  him  from  making  entry  of  this 
land,  then  he  had  a  preference  right  only  in 
name,  because  he  had  no  capacity  or  quali- 
fication to  exercise  such  right,  and  Sproat 
could  regard  it  as  if  it  did  not  exist  at  all. 
If  it  did  not  exist  at  all  in  fact,  it  did  not 
exist  in  law,  and  its  existence  at  the  mo- 
ment that  Sproat's  settiement  right  could  at- 
tach upon  the  relinquishment  of  the  Wood- 
raff  entry  can  be  determined  only  by  the 
hearing  In  the  land  department  If  It  was 
possible,  under  the  rulings  of  the  land  de- 
partment In  the  administration  of  the  land 
laws,  that  a  settiement  right  on  the  part  of 
Sproat  could  be  acquired  by  his  settiement 
upon  this  land  while  covered  by  the  Wood- 
ruff entry,  as  against  all  other  parties  than 
Woodruff,   then  a  superior  ri^it  iuust,b^ 
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fouad  to  exist  on  the  part  of  Durland,  In  this 
case,  before  It  can  be  held  that  no  right  on 
the  part  of  Sproat  was  acquired  by  such  set- 
tlement, and  certainly,  pending  such  contro- 
versy, the  right  would  not  exist  in  Sproat's 
adversary  to  dispossess  him  from  a  posses- 
sion actually  and  peaceably  acquired.  There 
is  nothing  In  the  law  which  prohibits  Sproat 
from  occupying,  residing  upon,  and  improv- 
ing the  land,  or  a  part  of  it,  if  he  so  desires, 
during  the  existence  of  this  land  litigation 
with  Darladd;  and  if  there  Is  nothing  in  the 
law  which  prohibits  such  occupancy,  and 
nothing  In  the  law  which  gives  to  Durland 
an  ownership  in  the  land,  then  Sproat  could 
not  be  a  trespasser.  If  Sproat  violated  no 
law,  and  did  not  trespass  upon  any  property 
right,  then  he  violated  no  right;  and,  if  he 
violated  no  law  and  violated  no  right,  no 
person  could  enforce  any  remedy  against 
him,  for  the  law  gives  no  remedy  where  no 
law  and  no  right  are  violated.  This  case 
specifically  cites  the  case  of  C!«er  v.  Farrlng- 
ton,  4  Dec.  Dep.  Int  410,  where  It  Is  held 
that  while  no  right  by  virtue  of  a  settlement 
can  be  obtained,  as  against  the  record  en- 
tryman  or  the  United  States,  yet,  as  t>etween 
such  settlors,  priority  of  settlement  will  be 
considered  In  determining  priority  of  right 
This  Is  another  patent  exposition  of  the  pol- 
icy of  the  government  In  Inducing,  by  all 
proper  means,  jtartles  who  desire,  under 
any  enactment,  to  procure  the  right  of  final 
entry  to  govemmoit  land,  to  Q>eedUy  oc- 
cupy and  Improve  the  same,  and  gives  the 
reward  to  him  who  first  settles  upon,  cul- 
tivates, and  improves  the  land.  Irrespective 
of  the  technical  question  (whidi  I  think  is 
not  in  this  case)  as  to  whether  or  not  the 
act  segregates  the  land  from  the  public  do- 
main,—a  proposition  which  is  conceded  upon 
conceding  the  existence  of  an  entry. 

The  fourth  case  is  that  of  Sturr  v.  Beck, 
333  n.  S.  541,  10  Sup.  Ct  350.  In  this  case, 
John  Smith  made  homestead  entiy  on  the 
land  in  controversy  on  the  28th  of  March, 

1879.  On  or  about  the   15th   day  of   May, 

1880,  the  plaintiff,  Daniel  Sturr,  who  was 
an  occupant  of  an  adjacent  tract,  without 
any  grant  from  Smith,  the  occupant  and 
claimant,  went  upon  the  homestead  claim  of 
Smith,  and  located  a  water  right  on  Smith's 
homestead,  and  dug  a  ditch  thereon;  divert- 
ing the  water  from  Its  natural  channel,  and 
conveying  It  on  his  .own  (Sturr's)  homestead. 
After  final  entry,  Smith  sold  to  Beck,  the  de- 
fendant. Beck  Interfered  with  Sturr's  using 
the  water  by  means  of  this  artificial  cliaii* 
nel,  and  Sturr  brought  an  action  to  eDj6in 
such  interference.  It  is  in  this  case  that  the 
opinion  of  Atty.  Gen.  MacVeagh,  cited  in 
1  Dec.  Dep.  Int  30,  is  also  found,  and  in 
wiUeh  this  language  is  used  with  reference  to 
the  homestead  right:  "This  right  amounts 
to  an  equitable  interest  in  the  land,  subject 
to  the  future  performance  by  the  settler  of 
certain  conditions,  in  the  event  of  which 
be  becomes  invested  with  full  and  complete 


ownership;  and,  until  fmrffeited  hy  failure 
to  perform  the  conditions,  it  must  preva;;. 
not 'only  against  individuals,  but  a£ainst  the 
government."  There  is  no  contentitHi  bnt 
what  this  is  the  law,  bat  there  Is  nothing  io 
this  which  recognizes  that  the  homestead 
right  carries  with  it  any  such  equity  as 
will  give  the  courts  Jurisdiction  to  dispos- 
sess another  claimant  for  the  land  from  a 
port  of  the  land  until  after  tlie  title  has 
passed  from  the  government.  It  is,  in  equi- 
ty, "subject  to  future  performance  by  the 
settler  of  certain  conditions;"  and  it  is  thai 
very  subjection  that  rendera  the  equity  an 
inchoate  one,— one  which  slumbers  during  the 
existence  of  a  controversy  in  tbe  land  de- 
partment, and  awakens,  by  relation  baA 
to  the  moment  of  its  existence,  with  ail  the 
powers  of  a  vested  right  after  the  conditions 
have  been  performed  and  the  title  procured. 
It  is  worthy  of  note  that,  in  the  condasions 
of  law  of  the  comrt.  below,  it  Is  held  that 
Smith  had  the  prior  right  to  tliat  of  Storr 
by  virtue  "of  his  homestead  filing  or  entry 
made  on  the  25th  day  of  March,  1S79,  be 
having  made  final  proof  for  entry  there- 
after." It  was  the  fact  of  his  having  made 
final  proof  and  entry  thereafter  which 
gave  him  the  vested  right  which  he  might 
have  enforced  In  the  court,  of  having  the 
water  flow  in  the  regular  channel  of  tlie 
credc  over  and  across  the  land.  If  It  had 
been  held  in  this  case  that  Smith,  during 
the  existence  of  the  homestead  entry,  as  it 
existed  prior  to  final  proof,  liad  such  a  vested 
right  as  that  he  might  divest  even  Sturr 
hlmself,  who  claimed  no  right  to  the  land, 
of  tbe  right  to  use  the  water  as  he  did,  then 
I  would  consider  the  case  in  point  As  it  Is, 
I  do  not  The  similar  nature  of  tbe  vested 
right  of  a  homestead  and  of  a  pre-emption 
claimant  is  clearly  reoognized  by  the  su- 
preme court  in  this  case^  where  it  cites  the 
case  of  Shepley  v.  Cowan,  91  U.  8.  330.  wfaidi 
is  a  pre-emption  case,  and  says:  "And  as  to 
m««  settlement  with  the  Intoition  of  ob- 
taining title  imder  the  pre-emption  laws, 
while  it  has  been  held  that  no  vested  right 
in  the  land,  as  against  the  United  States, 
is  acquired  until  aU  the  prerequisites  for 
the  acquisition  of  title  have  been  complied 
with,  yet  rights  In  parties,  as  against  each 
other,  were  fully  recognized  as  existing,  based 
upon  priority  in  the  initiatory  steps,  when 
followed  up  to  a  patent  The  patent  wliicb 
Is  afterwards  issued  relates  back  to  the  date 
of  the  initiatory  act  and  cuts  off  aB  inter- 
vening claimants.'  Shepley  v.  Cowan.  91  I'. 
S.  330,  337."  From  a  reading  of  that  deci- 
sion, it  seems  to  me  it  Is  dearly  shown,  not 
that  the  supreme  court  of  the  United  States 
mean  that  during  the  existence  of  Smith's 
homestead  entry,  he  had  an  equity  which 
would  warrant  him  in  enjoining  Sturr  from 
any  actual  possession,  (whicb  view,  alone, 
could  make  it  applicable  to  tills  case,  io  the 
present  condition  of  the  parties,)  tnit  that 
after  final  proof  had  been^ggaade^  final  cer- 
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tiflcate  had  Issued,  and  patent  given,  then 
bis  conditional  equity  would  ripen  Into  a 
vested  right,  which  would  relate  back,  and  by 
the  relation  back,  rather  than  by  present  exist- 
ence during  the  life  of  the  entry,  before 
proof,  cut  off  all  intervening  claimants. 

Again,  congress,  by  the  act  of  February  25, 
1885,  (23  Stat.  321,)  passed  an  act,  the  first 
section  of  which  dtiined  what  was  an  un- 
lawful occupancy  of  the  government  land, 
as  follows:  "That  all  Indosures  of  any  pub- 
lic lands  in  any  state  or  territory  of  the 
United  States,  heretofore  or  to  be  hereafter 
made,  or  erected,  or  constructed  by  any  per- 
son, party,  association,  or  corporation,  to 
any  of  which  land  included  within  the  In- 
closure  of  the  person,  party,  association,  or 
corporation  making  or  controlling  the  In- 
dosure  had  no  claim  or  color  of  title  made 
or  acquired  in  good  faith,  or  l^r  an  assarted 
right  thereto,  by  or  under  claim,  made  in  good 
faith  with  a  view  to  entry  thereof  at  the 
proper  land  office  under  the  general  laws  of 
the  United  States  at  the  time  any  such  In- 
closure  was  or  shall  be  made,  are  hereby 
declared  to  be  imlawful,  and  the  mainte- 
nance, erection,  construction,  or  control  of 
any  such  tnclosure  is  hereby  forbidden  and 
prohibited;  and  the  assertion  of  a  right  to  the 
exclusive  use  and  occupancy  of  any  part  of 
the  public  lands  of  the  United  States  in  any 
state  or  in  any  of  the  territories  of  the  Unit- 
ed States,  without  dalm,  color  of  title,  or 
asserted  right  as  above  specified  as  to  in- 
closure,  is  likewise  declared  unlawful,  and 
hereby  prohibited."  What  was  the  necessity 
of  passing  such  an  act,  if,  as  a  matter  of 
law,  any  person  who  had  not  shown  some 
legal  means  of  acquiring  title  to  the  land 
would  be  a  trespasser  upon  such  laiids?  If 
the  person  having  such  Inclosure  before  this 
act  was  passed  was  not  a  trespasser  as 
against  the  government,  which  owned  the 
land,  and  had  the  fee-simple  title  tho'eto, 
certainly  he  could  not  be  a  trespasser  against 
a  party  who  had  not  any  ownership  therein, 
as  the  courts  have  said,  but  a  mere  Inchoate 
right  or  equity,  subject  to  conditions.  I  con- 
strue this  act  to  mean  that,  but  for  it,  per- 
sons settling  upon  the  government  land,  with- 
out claim  of  right,  and  occupying  any  of  the 
government  land,  were  not  trespassers,  as 
against  the  government.  I  cannot  believe 
that  congress  was  engaged  In  useless  legisla- 
tion, and  this  would  be  useless  if  the  proposi- 
tion that  such  settler  was  a  trespasser  were 
true.  It  will  be  noticed,  however,  in  defin- 
ing a  trespass  upon  government  land,  there  is 
excluded  from  such  prohibition  any  person 
who  has  "claim,  or  color  of  title,  made  or 
acquired  in  good  faith,  or  an  asserted  right 
thereto,  by  or  imder  claim  made  in  good 
faith  with  a  view  to  entry  thereof  at  the  prop- 
er land  office.  Under  the  general  laws  of  the 
United  States."  No  exception  from  the  ban 
of  the  law  could  be  made  broader  than  this. 
It  does  not  meaJi  that  the  person  must  come 
within  any  prescribed  or  technical  roles  of 


Judicial  construction,  but  it  need  only  be  "by 
or  under  claim  made  in  good  faith  with  a 
view  to  the  entry  thereof."  Is  not  the  claim 
of  Sproat  made  "in  good  faith  with  a  view 
to  the  entry  thereof."  It  does  not  need  to 
be  a  prior  settlemait,  it  does  not  need  to  be 
a  preferred  or  preference  right,  but  it  needs 
only  to  be  a  claim  made  in  good  faith,  with 
a  view  to  final  entry  of  the  land.  What  right, 
then,  have  the  courts.  In  the  exercise  of  equi- 
ty powers,  to  extend  against  the  plaintiff  a 
proliibitlon  which  the  law  never  intended? 
Is  it  the  proper  exercise  of  equity  Jurisdic- 
tion to  brand  the  claimant  as  a  trespasser, 
when  the  law  clearly  exempts  him  from  such 
odium?  If  that  is  equity,  the  sooner  we 
get  back  to  the  rigors  of  the  common  law 
the  safer  will  the  ri^ts  of  ibe  people  be. 

This  act  of  February,  1885,  Just  above 
cited,  came  before  the  supreme  court'  of  Cal- 
ifornia for  c<Hi8tructlon  in  the  case  of  Whlt- 
Uker  V.  Pend<^,  20  Pac.  680,  where  the 
court  said:  "The  defendant,  not  having 
shown  any  capacity  in  himself  to  acquire  the 
government  title  to  the  demanded  premises, 
nor  any  effort  or  intention  to  do  so,  stands 
in  the  position  of  a  mere  naked  trespasser 
upon  the  public  domain,  with  an  inclosure 
erected  and  maintained  contrary  to  the  ex- 
press provisions  of  the  act  of  congress  of 
February  25,  1886,  (Stat.  1883-85,  p.  321  ;> 
and  the  main  qneation  in  the  case  is  whether, 
by  such  unauthwlzed  inclosmre,  he  can  pre- 
vent a  homestead  entry  of  the  land  by  a  cit- 
izen of  the  United  States  who  goes  peaceably 
upon  a  portion  of  the  tract,  and  in  other  re- 
spects complies  with  the  law."  And,  under 
a  particular  statute  of  California  giving  a 
remedy  by  a  possessory  action  In  such  case, 
the  court  held  that  he  could  not,  by  such 
acts,  prevent  the  homestead  entryman  from 
going  upon  the  land,  but,  rather,  should  put 
the  entryman  in  possession.  The  language 
of  the  court  there  is  Uiferentially  to  the  ef- 
fect that  if  the  defendant  had  shown  capaci- 
ty in  himself  to  acquire  the  government  title 
to  the  demanded  premises,  or  an  effort  or 
intention  to  do  so,  he  would  not  be  a  tres- 
passw,  within  the  meaning  of  this  law.  Is 
there  anything  in  this  case  which  shows  that 
Sproat  did  not  have  the  capacity— that  he 
I  was  not  qualified— to  make  entry?  His  ca- 
pacity and  his  qualifications  are  not  disputed. 
Is  there  anything  in  this  case  to  show  that 
Sproat  was  not  making  any  effort,  and  had 
no  intention  of  acquiring  the  government  ti- 
tle to  this  tract?  Certainly  not,  but,  on  the 
contrary,  it  Is  shown  that  he  had  purchased 
the  actual  improvements  placed  upon  the 
land  by  another  party,  and  had  made  actual 
settlement  thereon;  that  he  had  filed  two 
affidavits,  duly  corroborated,  charging  both 
Durland  and  Woodruff  with  a  most  serious 
violation  of  the  law,— so  serious,  if  true,  as 
to  render  them  disqualified  to  ever  make 
entry  of  this  land.  He  had  done  everything 
which  he  could  do  to  show  his  "good  faith 
with  a  view  to  aitxj  thereof  at  the  proper 
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land  office,"  and,  having  done  bo,  he  could 
not  be  a  trespasser  upon  the  land,  merely  be- 
cause of  the  existence  of  Dnrland's  entry, 
and  he  could  not  be  enjoined  from  this 
ground.  When,  however,  he  did  attempt  to 
intrude  on  the  possession  of  another,  no  mat- 
ter how  tainted  with  fraud  bis  claim  might 
be,  he  should  be  restrained  from  such  intru- 
sion pending  the  litigation  in  the  land  de- 
partment 

Nor  do  I  brieve  that  there  Is  anything  In 
the  circumstances  of  the  administration  of 
the  land  laws  of  Oklahoma  which  warrants 
our  courts  here.  In  the  exercise  of  their  equi- 
ty powers,  in  extending  the  weU'^eflned  Ju- 
risdiction of  courts  of  equity,  and  the  well- 
defined  Jurisdiction  of  the  courts  In  this  case. 
We  are  not  starting  out  here  upon  a  new 
equity  Jurisprudence,  but  rather  should  be 
following  the  doctrines  of  equity,  which  are 
as  clearly  defined  as  the  laws  themsdyes. 
"Since  the  combination  of  legal  and  equita- 
ble remedies  In  one  Judicial  proceeding, 
which  has  been  effected  In  many  of  the 
states,  the  notion  seems  to  have  been  re- 
vived—somewhat vague  and  undefined,  per- 
haps, but  still  widely  diffused  among  the 
legal  profession— that  equity  Is  nothing  more 
or  less  than  the  power  possessed  by  Judges — 
and  even  the  duty  resting  upon  them — to  de- 
cide every  cose  according  to  a  high  standard 
of  morality  and  abstract  right;  that  \a,  the 
power  and  duty  of  the  Judge  to  do  Justice  to 
the  Individual  parties  In  each  case.  This 
conception  of  equity  was  known  to  the  Ro- 
man Jurists,  and  was  described  by  the 
phrase  'Arbltrium  bonl  vlri,'  which  may  be 
freely  translated  as  the  decision  upon  the 
facts  and  circumstances  of  a  case  which 
would  be  made  by  a  man  of  Intelligence  and 
of  high  moral  principle;  and  It  was  undoubt- 
edly the  theory  in  respect  to  thdr  own  func- 
tions commonly  adopted  and  acted  upon  by 
the  ecclesiastical  chancellors  during  the  ear- 
liest periods  of  the  English  court  of  chan- 
cery. It  needs  no  argument  to  show  that. 
If  this  notion  should  become  universally  ac- 
cepted as  the  true  definition  of  equity,  every 
dedsion  would  be  a  virtual  arbitration,  and 
all  certainty  In  legal  rules  and  security  of 
legal  rights  would  be  lost."  Pom.  Bq.  Jur. 
i  43.  Again,  In  section  46,  the  same  author. 
In  speaking  of  the  extravagant  conceptions 
of  old  writers  and  Judges  as  to  the  system  of 
equity  Jurisprudence  which  now  eidsts  and 
has  existed,  says:  "These  definitions  attrib- 
ute to  equity  an  unbounded  discretion,  and 
a  power  over  the  law  uiurestralned  by  any 
rule  but  the  conscience  of  the  chancellor, 
wholly  Incompatible  with  any  certainty  or 
security  of  private  right.  For  the  purpose 
of  illustrating  these  loose  and  inaccurate 
conceptions,  I  have  placed  In  the  footnote  a 
number  of  extracts  taken  from  the  earlier 
writers."  Then  following,  in  section  47,  he 
says:  "It  Is  very  certain  that  no  court  of 
chancery  Jurisdiction  would  at  the  present 
day,  oonadonaly  and  Intentionally,  attempt  to 


correct  the  rigor  of  the  law,  or  to  supply  Its 
defects,  by  deciding  contrary  to  Its  settled 
rules.  In  any  manner,  to  any  extent,  or  under 
any  circumstances,  beyond  the  already  set- 
tled principles  of  equity  Jurisprudence." 

I  can  see  In  all  the  facts  and  drcumstanct^ 
of  this  case  no- reason  for  going  beyond  tbe 
dearly-defined  Jurisdiction  of  the  courts  vltli 
reference  to  the  regulation  of  parties  upon 
tracts  of  government  land,  for  the  iiltlniat« 
title  to  which  all  are  contesting  claimants. 
Entertaining  these  views,  it  Is  tmnecessary 
for  me  to  express  my  opinion  upon  the  other 
matters  decided. 


REDONDO  BEACH  CO.  v.  BREWER  et  ■! 

(No.  ie,24a) 

(Supreme  Court  of  California.  Feb.  9.  1394.) 
OAKyiSHMEKT — Wbbx  Lies — Equitablk  ClOHf. 
Where  the  vendee  of  land  malces  a  part 
payment  on  the  purchase,  and  fails  to  make  the 
deferred  payments  as  agreed,'  he  has  no  daim 
against  his  vendor  for  the  amount  of  his  part 
payment,  or  for  the  value  of  improvemenu 
placed  by  him  on  the  land,  which  can  be  th« 
subject  of  a  garnishment  in  favor  <rf  his  jaUg- 
ment  creditor. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P.  Wade. 
Judge. 

Action  by  the  Redondo  Beach  Company 
against  R.  G.  Brewer,  the  California  Loan 
&  Trust  Company,  and  others.  Prom  a 
Judgment  for  plaintiff,  defendant  loan  and 
trust  company  appeals.    Affirmed. 

Walter  Bordwell,  for  appellant.  Sbeldon 
Borden,  for  respondent 

McFARLAND,  J.  This  Is  an  action  to 
quiet  title  to  a  certain  parcel  of  land.  B. 
O.  Brewer,  Ernest  A  Miller,  and  certain 
other  persons  were  made  defendants,  and 
suffered  default  The  California  Loan  & 
Trust  Company  was  also  made  a  defendant, 
and  filed  an  answer  and  cross  complaint,  to 
each  of  which  plaintiff  Interposed  a  general 
demurrer.  The  demurrers  were  sustained, 
and  Judgment  was  rendered  for  irfaiutiff. 
The  said  loan  and  trust  company  appeals 
from  the  Judgment  The  answer  and  cross 
complaint  set  up  substantially  these  facts: 
On  October  1,  1889,  plaintiff  and  the  defend- 
ant Brewer  made  a  written  contract  f<x'  the 
sale  by  the  former  to  the  latter  of  the  land 
described  in  the  complaint  By  this  con- 
tract Brewer  was  to  pay,  and  did  pay,  at  its 
date  $120,  and  was  to  pay  $325  on  April  1, 
1890,  and  $325  on  October  1,  1880.  when 
plaintiff  was  to  give  him  a  conveyance  of 
the  land.  No  part  of  either  of  the  said  de- 
ferred payments  was  ever  made.  On  May 
27,  1890,  Brewer  assigned  ajl  his  lnt«-est 
in  the  contract  to  the  defendant  MlUer.  who, 
prior  to  October  1,  1890,  erected  a  building  on 
the  land  worth  $400.  No  part  of  the  $130 
or  $400  has  been  repaid  to  UlUer  or  any 
oth«    person.    Subsequent   to   October   1, 
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1800,  plaintiff,  It  Is  averred,  elected  to  de- 
clare tbe  contract  forfeited  and  at  an  end. 
Subsequent  to  said  alleged  election,  tbe  de- 
fendant and  appellant,  tbe  said  loan  and 
trust  company,  recovered  a  money  Judgment 
against  said  defendant  Miller  for  $050,  upon 
'Which  he  caused  an  execution  to  be  issued, 
and  the  sheriff  "by  virtue  «f  said  writ  of 
execution  duly  attached  the  debt  then  due 
from  the  plaintiff,  the  Redondo  Beach  Com- 
pany, to  the  said  defendant  E.  A.  Miller." 
And  It  Is  averred  that,  by  virtue  of  the  said 
levy  under  execution,  said  loan  and  trust 
company  is  entitled  to  recover  from  the  plain- 
tiff the  said  $120  paid  on  said  contract,  and 
the  said  $400,  value  of  said  building  erected 
by  Miller,  tvitb  interest,  and  that  it  has  a 
lien  on  said  land  for  said  two  amounts  of 
money. 

We  think  that  the  demurrers  -were  proih 
erly  sustained.  The  briefs  of  counsel  contain 
quite  an  elaborate  discussion  about  the  re- 
spective rights  of  parties  to  contracts  for  the 
sale  and  purchase  of  land,  when  the  vendee, 
having  made  the  first  payment,  fails  to  make 
any  of  the  deferred  payments.  But  we  do 
not  think  It  necessary  to  deal  with  this  dis- 
cussion, for  we  think  that  counsel  for  re- 
spondent Is  right  In  his  contention  that,  un- 
der any  view  of  the  subject,  appellant  did 
not  acquire  anything  by  the  garnishment  un- 
der his  execution,  wblcl;,he  can  use  as  a  de- 
fense or  cross  claim  in  tbe  present  action. 
We  may  assume  that  Millo:,  although  he  had 
utterly  failed  to  comply  with  the  contract 
with  respondent,  had  still  some  sort  of  a 
claim  against  the  latter  with  respect  to  the 
$150  paid  by  Brewer.  (We  find  no  auth(»'- 
Ity  for  any  claim  for  improvements  in  such 
a  case.)  We  may  assume,  also,  that  If  re- 
spondent had  been  "Indebted"  to  Miller,  or 
had  owed  him  a  "debt"  within  the  meaning 
of  sections  717  and  720,  Code  Civ.  Proc,  the 
appellant  could  have  set  up  such  debt  direct- 
ly in  the  answer  and  cross  complaint,  with- 
out resorting  to  proceedings  supplementary 
to  execution,  or  to  a  creditor's  bill,  which 
proposition  is  doubtful.  See  Herrllch  v. 
Kaufmann,  (Cal.)  33  Pac.  857.  Still,  what- 
ever right  Miller  had  in  tbe  premises  was 
nothing  more  than  an  equitable  claim  upon 
$150,  paid  by  Brewer,  subject  to  respondent's 
ri^ht  to  recoup  damages  for  breach  of  con- 
tract. It  was,  at  best,  a  mere  equity,  and 
not  a  cause  of  action  upon  which  he  could 
hare  maintained  a  common-law  action  of 
debt,  or  indebitatus  assumpsit,  and,  there- 
fore, was  not  the  subject  of  garnishment  un- 
der 'the  execution.  "It  is  well  settled  that  tbe 
word  'debt'  as  used  In  tbe  law  of  garnish- 
niont  Includes  only  legal  debts— causes  of  ac- 
tion upon  which  the  defendant  in  the  attach- 
ment, under  the  common-law  practice,  can 
maintain  an  action  of  debt,  or  indebitatus 
assumpsit— and  not  mere  equity  daims." 
Hassle  v.  Congregation,  35  Cal.  385,  386. 
There  is  an  averment  in  the  complaint  tljat 
appellant,  prior  to  the  Judgment  against  Mll- 
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ler,  had  caused  a  writ  of  attachment  to  be 
issued,  and  had,  under  said  writ,  attached 
the  interest  of  Miller  in  the  land;  but  noth- 
ing further  seems  to  have  been  done  under 
said  attachment,  and  no  right  under  it  Is  In- 
sisted on  in  the  briefs  of  appellant  He 
rests  his  case  on  tbe  garnishment  under  tbe 
execution.    Judgment  a£9rmed.  • 


We  concur: 
AUJ,  J. 


DB  HAVEN,  J.;   FITZGBB- 


PRANDZEN  V.  SAN  DIBOO  COUNTY.    (No. 

19,289.) 

(Sapreme  Conrt  of  California.     Feb.  9, 1894.) 

COOKTT  CLSRE — POWEKB  —  COHTBACT  FOR  PRINT- 

INO. 

Pol.  Code,  I  1115,  providing  that  the 
derk  shall  have  printed  a  sufficient  number  of 
copies  of  the  lists  of  voters,  talien  in  connection 
with  Laws  1801,  p.  309,  (County  Government 
Act,  }  34,)  providing  that  the  board  of  super- 
visors must  provide  printed  copies  of  the  "great 
register"  and  of  other  boolvs  and  papers  there 
mentioned,  does  not  empower  the  clerk  to  make 
a  contract  for  the  printing  of  the  "great  regis- 
ter" which  shall  be  binding  on  the  county. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  Eugene  Frandzen  against  the 
county  of  San  Diego.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

M.  L.  Ward,  Dlst.  Atty.,  for  appellant 
Shaw  &  Holland,  for  respondent 

HAYNES,  C.  This  is  an  appeal  from  tbe 
Judgment  upon  the  judgment  roll,  and  tbe 
only  question  presented -by  tbe  record  Is 
whether  the  county  clerk  had  authority,  as 
tbe  law  stood  In  1892,  to  bind  the  county  by 
bis  contract  with  the  plaintiff  to  print  the 
great  register  for  that  county.  In  July,  18^, 
the  board  of  supervisors  fixed  the  price  for 
printing  the  great  register  for  that  year  at 
15  cents  per  name  for  the  first  600  copies, 
and  75  cents  for  each  additional  copy.  On 
August  26, 1802,  W.  M.  Gassaway,  then  coun- 
ty clerk,  contracted  with  the  plaintiff  to  print 
tbe  register  at  tbe  prices  fixed  by  the  board. 
On  September  26th,  and  before  any  of  the 
copy  had  been  furnished  the  plaintiff,  Gassa- 
way was  superseded  as  s^ch  clerk  by  C.  W. 
Thompson,  who  refused  to  permit  the  plain- 
tiff to  print  the  register,  and  employed  other 
parties  to  do  tbe  work;  and  this  action  is  to 
recover  damages  from  the  county  for  the 
breach  of  said  contract  The  cause  was  tried 
by  the  court,  and  resulted  in  findings  and 
Judgment  for  the  plaintiff.  Tbe  question  to 
be  decided  is  raised  by  demurrer  to  the  com- 
plaint, and  upon  the  findings. 

The  opinion  of  the  learned  Judge  who  tried 
the  cause  is  printed  In  respondent's  brief, 
(and  which  constitutes  the  principal  »part  of 
it,)  and  the  conclusion  reached  is  based  upon 
his  construction  of  section  1115  p£.the  Politl- 
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cal  Code,  and  of  subdivision  23  of  section  25 
of  the  county  gOTernment  act,  (Laws  1891, 
p.  306,)  and  section  34  of  tlie  same  act,  (page 
809.)  By  secUon  236  of  the  act  of  1891,  (page 
422,)  all  acts  and  parts  of  acts  Inconsistent 
with  It  are  repealed.  By  section  1115  of  the 
Political  Code  It  Is  provided  that  "within  fif- 
teen days  after  making  such  lists,  [of  voters,] 
tne  clerl;  must  have  printed  a  sufficient  num- 
ber of  copies  thereof,"  etc.;  and  section  1116 
directs  the  clerk  to  distribute  them.  These 
sections  are  In  that  part  of  the  Political  Code 
■which  provides  for  the  government  of  the 
state -and  the  registration  of  electors.  Sec- 
tion 1115,  as  well  as  other  sections  of  the 
chapter,  show  that  the  board  of  supervisors 
have  a  general  control  over  the  matter,  and 
may  order  new  registrations,  or,  If  a  sufficient 
number  of  former  registers  are  on  hand,  may 
direct  the  clerk  "to  cancel  all  names  thereon 
required  to  be  canceled,"  and  to  prepare  a 
supplement  of  additional  names;  that  assist- 
ants may  be  employed  by  the  clerk,  for  such 
times  and  at  such  compensation  as  shall  be 
fixed  by  the  board,  which  shall  be  paid  out 
of  the  county  treasury;  but  no  other  ex- 
pense is  provided  for  by  this  chapter  of  the 
Code.  The  county  clerk  is  the  clerk  of  the 
board,  and  by  the  Code  Is  specially  charged 
with  the  duty  of  preparing  the  great  register, 
and,  having  performed  that  duty.  Is  vei7  ap- 
propriately charged  by  the  statute  with  the 
printing  of  it;  but  this  does  not  necessarily 
Imply  that  he  has  the  power  to  contract,  on 
behalf  of  the  county,  for  the  expense  of 
printing.  All  these  statutes  should  be  con- 
strued In  the  light  of  the  general  scheme  of 
county  government  created  by  the  act;  not 
that  a  positive  provision  clearly  expressed 
should  be  nullified '  Iiecause  it  Is  not.  In  our 
<9lnl(«.  In  consonance  with  the  general 
frame  of  the  act,  but,  wher«'  a  provision  Is 
not  clear,  it  should  be  read  In  the  light  of 
the  whole  act  and  of  its  purposes,  and  the 
whole  brought  Into  harmony  and  consistency, 
if  that  can  be  done  without  violence  to  Its 
provisions.  It  is  much  eastor  for  a  legislator 
to  conceive  a  harmonious  scheme  of  county 
government  than  it  is  to  frame  a  bill  for 
that  purpose  that  shall  be  clearly  consistent 
in  all  its  provisions.  The  board  of  supervis- 
ors are  the  chief  legislative  and  executive  au- 
thority of  the  county.  They  have  not  only 
the  powers  expressly  given,  but  such  powers, 
also,  as  are  necessary  to  the  discharge  of  du- 
ties imposed  by  law.  Unless,  therefore,  the 
county  clerk  Is  clearly  authorized  to  make 
a  contract  on  behalf  of  the  county,  so  as  to 
charge  It,  not  only  with  the  duty  of  perform- 
ing it,  but  with  damages  for  its  breach,  this 
Judgment  cannot  be  sustained. 

Section  34  of  the  county  government  act 
(Laws  1891,  p.  3()9)  is  as  follows:  "The  board 
must  provide  printed  copies  of  the  great  reg- 
ister, poll  lists,  poll  books,  blank  returns  and 
certificates,  proclamations  of  elections,  and 
other  appropriate  and  necessary  appliances 
for  holding  all  elections  in  the  county,  and 


allow  reasonable  charges  tba«for,  and  for 
the  transmission  and  return  of  the  same  to 
the  proper  officers."  This  Is  the  only  sectioB 
in  the  act  which  In  terms  refos  to  the  great 
register.  Whether  such  work  as  the  great 
register  can  be  properly  classed  as  "job 
printing,"  as  used  in  subdivision  23  of  sec- 
tion 25  of  the  same  act,  is  not  matoriaL  It 
is  clear  that  it  is  not  necessary  to  "fix  the 
price"  of  printing  the  great  register  "annual- 
ly," as  our  elections  are  biennial,  and  tlie  stat- 
ute does  not  require  the  great  register  to  be 
printed  at  every  election,  though  at  least  a 
supplement  may  be  necessary  at  each  elec- 
tion. This  subdivision  does  not,  in  express 
terms,  require  bids  for  Job  prlntinsr  and  ad- 
vertising, though  after  requiring  the  board 
to  annually  fix  the  price  at  which  the  comi- 
ty shall  be  supplied  with  Job  printing,  blank 
books,  and  advertising;  and  after  statin? 
that  "each  county  officer  shall  proenre  socb 
blank  books,  Job  printing,  and  advertising  at 
a  price  no  greater  than  is  so  fixed,  and  certi- 
fy the  bills  therefor  to  the  board  of  supo^ 
visors,"  it  is  immediately  added:  "And  in 
all  cases  bidders  shall  ratlmate  hy  ems  or 
squares  for  each  character  or  class  of  work 
to  be  done;  and  no  greater  price  shall  be 
charged  for  similar  work  when  done  by  au- 
thority of  law,  whether  said  work  is  done 
for  the  city,  city  and  county,  or  for  private 
individuals."  It  is  not  necessary  to  hazard 
a  guess  at  the  meaning  of  the  above  provi- 
Bions.  There  is  nothing  In  them  which 
Clearly  or  necessarily  includes  the  printing  of 
the  great  register,  while  it  could  not  come 
within  the  direction  to  bidders  to  "estimate 
by  ems  or  squares."  There  are,  however, 
many  things  to  which  it  can  apply,  aside 
from  the  great  register;  and  hence  there  is 
no  conflict  between  that  subdivision  and  sec- 
tion 34  above  quoted.  The  learned  Judge 
whose  opinion  we  have  referred  to  tfaousfat 
it  necessary,  in  order  to  harmonize  these  pro- 
visions, to  Interpolate  the  word  "for"  be- 
tween the  words  "provide"  and  "printed"  in 
section  34;  but  that  suggestion  concedes 
that,  as  section  34  appears  in  the  statutes, 
the  board  is  required  to  procure  the  great 
register  to  be  printed;  and,  if  that  is  the 
true  construction  of  the  section,  (and  we 
think  It  Is,)  the  controversy  is  ended. 

Counsel  for  respondent  cites  Publishing  Co. 
T.  Whitney,  97  Cal.  283,  32  Pac.  237;  but 
there  is  no  confiict  between  our  conclusion 
here  and  that  case.  That  case  Involved  the 
printing  of  the  delinquent  tax  list,  which 
was  there  held  to  be  coun^  advertising,  and 
so  within  the  provisions  of  subdivision  23. 
Maxwell  v.  Board,  (Cal.)  32  Pac  443,  (not 
reported  In  the  California  Reports.)  was  man- 
damus to  compel  the  board  to  advertise  for 
bids  for  county  advertising.  The  writ  was 
refused  on  the  authority  of  Publishing  Co. 
V.  Whitney,  supra.  As  suggested  by  coun- 
sel for  appellant.  If  the  legislature  Intended 
the  printing  of  the  great  register  to  be  In- 
cluded and  provided  for  in^^abdlvlsion  23  of 
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section  2S,  there  was  no  occasion  for  again  al< 
luding  to  it,  or  providing  for  it  in  section  34. 
Besides,  "wbcre  there  are,  In  an  act,  specific 
provisions  relating  to  a  particular  subject, 
tbey  must  govern.  In  respect  to  that  subject, 
as  against  general  provisions  In  other  parts 
of  the  statute,  although  the  latter,  stand- 
ing alone,  would  be  broad  enough  to  Include 
the  subject  to  which  the  more  particular 
provisions  relate."  XJnd.  Interp.  St  p.  288. 
We  think  the  county  clerk  had  no  power  to 
make  the  contract  In  question,  and  that  the 
Judgment  should  be  reversed. 

We  concnr:    8BAHLS,  C;  VANCUEP,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appeal- 
ed from  Is  reversed. 


FIRST  NAT.  BANE  OF  SAM  LUIS  OBISPO 

V.  HENDERSON  et  al.     (So.  18,253.) 
(Supreme  Court  of  California.     Feb.  8,  1881) 

PBNAI.  StaTDTB  —  RbPEAL  PbKDINO  APPBiJ/— Et- 

rscT. 
Since  the  provision  of  Act  April  1,  1876, 
that  a  corporation  engaged  in  the  banking  busi- 
ness should  not  maintain  any  action  in  the 
courts  of  the  state  unless  it  had  filed  or  pnb- 
lisbed  certain  statements  as  required  bjr  the 
act,  was  in  the  nature  of  a  penal^,  and  intend- 
ed merdy  to  secure  compliance  with  the  statttte, 
the  repeal  thereof  pending  the  appeal  in  an  ac- 
tion brought  b7  such  corporation  deprived  the 
appellate  court  of  the  power  of  rendering  a 
judgment  enforcing  the  provision. 

Department  1.  Appeal  from  einp«1or 
court,  San  Luis  Obispo  county;  V.  A.  Gregg, 
Judge. 

Action  by  the  First  National  Bank  of  San 
I^uls  Obispo  against  M.  F.  Henderson  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant Greenberg  appeals.    Affirmed. 

Graves  &  Graves,  for  appellant  WUcoz- 
on  A  Bouldln  and  J.  M.  WUcozon,  for  re- 
spondent 

HARRISON,  J.  The  plaintiff  Is  a  banking 
corporation,  and  brought  this  action  upon 
an  account  stated  between  It  and  the  de- 
fendants for  the  amount  of  certain  payments 
made  upon  their  checks.  Judgment  was 
rendered  In  its  favw,  and  the  defendant 
Greenberg  has  appealed  therefrom.  One  of 
the  defenses  set  forth  in  his  answer  is  the 
failure  of  the  plaintiff  to  comply  with  the 
provision  of  the  act  of  AprQ  1,  1876,  (St 
1876,  p.  728,)  In  that  It  had  failed  to  file  with 
the  county  recorder  or  to  publish  the  state- 
ments therein  required.  It  sufficiently  ap- 
pears from  the  findings  and  evidence  that 
this  defense  was  established  at  the  trial; 
but  it  la  contended  by  the  respondent  that 
Inasmuch  as  the  legislature  has  repealed  the 
statute  since  the  appeal  was  taken  herdn, 
the  error  has  been  thereby  released,  and  the 
Judgment  should  be  affirmed.    The  judgment 


herein  was  euU'i-u;1  Jauuury  12,  1S£3,  and 
the  appeal  therefrom  was  taken  January  21, 
1893,  and  the  statute  referred  to  was  repeal- 
ed March  8, 1883,  without  any  saving  clause. 
Ordinarily,  it  is  the  province  of  an  appel- 
late court  to  review  the  Judgment  of  the  in- 
ferior court  as  of  the  time  when  it  was  ren- 
dered, as  ordinarily  the  Judgment  of  a  trial 
court  is  a  determination  of  the  rights  of  the 
parties  as  they  existed  at  the  commence- 
ment of  the  action.  This  rule  Is  not,  how- 
ever, inflexible.  Matters  may  arise,  subse- 
quent to  the  commencement  of  an  action, 
which  will  affect  the  rights  of  the  parties 
thereto  and  the  Judgment  to  be  rendered 
therein,  and  supplemental  pleadings  are  au- 
thorized in  order  that  these  matters  may  bo 
properly  brought  bef<we  the  court  So,  too, 
matters  may  arise  subsequent  to  an  appeal 
affecting  the  Judgment  appealed  from;  and, 
although  additional  pleadings  are  not  per- 
mitted in  the  appellate  court  yet  upon  prop- 
er suggestion  and  proof  of  such  matters  they 
will  be  considered  by  tt  See  Dakota  Ckx  ▼. 
GUdden,  113  U.  S.  222,  8  Sup.  Ct  428.  An 
appeal  from  a  Judgment  will  be  dismissed 
upon  it  being  properly  shown  that  the  trial 
court  had  granted  a  new  trial  subsequent  to 
the  appeal,  and  had  thereby  vacated  the 
Judgment  appealed  from.  When  the  Jtuis- 
dlctlon  of  the  appellate  court  depends  upon 
a  statute,  the  repeal  of  the  statute  takes 
away  its  Jurisdiction.  In  actions  of  a  penal 
character,  depending  upon  a  statute,  the  re- 
peal of  the  statute  pending  the  appeal  will 
deprive  the  appellate  court  of  any  power  to 
render  a  judgment  by  which  this  penally 
may  be  enforced.  Cooley,  in  his  treatise  on 
Constitutional  Limitations,  says,  (page  468:) 
"If  a  case  Is  appealed,  and,  pending  the  ap- 
peal, the  law  is  changed,  the  appellate  court 
must  dispose  of  the  case  under  the  law  In 
force  when  its  decision  is  rendered."  In 
U.  S.  V.  The  Peggy,  i  Cranch,  103,  a  decree 
of  condemnation  had  been  made,  from  which 
an  api>eal  was  taken,  and  pending  the  ap- 
peal the  United  States  entered  Into  a  treaty 
with  France,  by  which  the  two  nations  mu- 
tually agreed  to  restore  all  property  that  had 
not  been  definitely  condemned.  To  the  ar- 
gument that  the  court  could  only  inquire 
whether  the  Judgment  of  condemnation  was 
erroneous  when  deUvered,  and  that  If  it  was 
then  correct,  it  could  not  be  made  other- 
wise by  anything  subsequent  to  Its  rendi- 
tion. Chief  Justice  Marshall  said:  "It  is. 
In  general,  true  that  the  province  of  an  ap- 
pellate court  is  only  to  inquire  whether  a 
Judgment  when  rendered,  was  erroneous  or 
not;  but  If,  subsequent  to  the  Judgment 
and  before  the  decision  of  the  appellate 
court  a  law  Intervenes,  and  positively  chan- 
ges the  rule  which  governs,  the  law  mujA 
be  obeyed  or  its  obligation  denied.  In  such 
a  case  the  court  must  decide  according  lo 
existing  laws,  and.  If  It  be  necessary  to  set 
aside  a  Judgment  rightful  when  rendered, 
but  which  cannot  be  affirmed  bat  in  Tk>la- 
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I  of  law,  the  jadgment  must  be  set  aside." 
Thia  principle  was  again  affirmed  by  the 
same  court  in  Teaton  t.  U.  S.,  5  Crancb,  281, 
^rhere  the  law  under  which  the  condemna- 
tlOH  was  rendered  had  expired  pending  the 
aippeal;  and  again  in  The  Rachel  t.  TJ.  S.,  6 
Oanch,  329,  although  the  Teasel  bad  been 
sold,  and  the  proceeds  paid  over  to  the  Unit- 
ed States.  See,  also,  U.  S.  v.  Preston,  3 
Pet  57;  Price  t.  Nesbltt,  29  Md.  263;  Lew- 
is y.  Foster,  1  N.  H.  61;  Speclcert  ▼.  City  of 
Louisville,  78  Ky.  287;  Musgrove  t.  Rail- 
road Co.,  50  Miss.  677.  In  the  latter  case 
the  court  say,  (page  682:)  "If  there  has 
been  a  change  or  alteration  or  repeal  of  the 
law  applicable  to  the  rights  of  the  parties, 
after  rendition  of  the  original  judgment,  and 
pending  the  appeal,  the  case  must  be  heard 
and  decided  in  the  appellate  court  according 
to  the  then  existing  law.  If,  therefore,  the 
Judgment  of  the  court  of  original  Jurisdic- 
tion was  wrong  on  the  law  as  it  then  stood, 
although  there  may  have  been  error,  if  the 
law  has  been  repealed,  the  court  will  not  re- 
verse and  remand,  because  the  inferior  court 
must  recognize  the  repeal,  and  conform,  on 
the  second  trial,  to  the  law  as  it  then  was, 
and  not  to  the  law  as  It  may  have  been  at 
the  time  of  the  first  trial."  In  AtweU  ▼. 
<3rant,  11  Md.  101,  a  promissory  note  had 
been  received  in  evidence  without  the  rev- 
enue stamp  which  was  required  by  a  statute 
In  force  at  the  time  of  the  trial,  and  upon 
appeal  this  was  assigned  as  error.  This 
statute  was  repealed  after  the  entry  of  the 
judgment,  and  before  the  hearing  of  the  ap- 
peal; but  the  court  refused  to  reverse  the 
judgment,  for  the  reason  that  upon  a  subse- 
quent trial  no  stamp  would  be  necessary  to 
render  the  note  a  valid  instrument  of  evl- 
■dence.  In  State  v.  Norwood,  12  Md.  195, 
a  bond  oflTered  in  evidence  had  been  exclud- 
ed for  want  of  a  stamp,  and  the  court,  upon 
appeal,  reversed  the  Judgment,  for  the  rea- 
son that  the  exclusion  of  this  evidence  was 
■In  the  nature  of  a  penalty  for  a  failure  to 
«omply  with  the  statute,  and  that  the  re- 
peal of  the  statute  made  the  contract  as 
valid,  in  law,  as  if  the  stamp  act 'had  never 
been  passed.  The  statute  in  question  in  the 
present  case  was  Intended  to  secure  a  com- 
pliance with  the  requirements  that  the  legis- 
lature had  prescribed  for  persons  or  corpora- 
tions engaged  in  a  banking  business,  and  the 
provision  prohibiting  them  from  maintain- 
ing any  action  in  the  courts  of  this  state 
without  such  previous  compliance  was  in 
the  nature  of  a  penalty,  which  It  was  com- 
petent for  the  legislature  to  remit  at  any 
time.  The  privilege  which  the  defendant 
bad,  under  this  statute,  to  avoid  the  enforce- 
ment of  his  contract,  was  not  given  with 
the  view  of  giving  him  any  advantage,  but 
was  conferred  upon  him  by  the  state  for  its 
own  purposes.  Only  the  state,  and  not  the 
'defendant,  had  any  interest  in  the  enforce- 
■ment  or  remission  of  this  penalty;  and,  aft- 
er the  state  has  remitted  It,  the  appellant 


Is  no  longer  able  to  avail  himself  of  the  priv- 
ilege which  it  conferred.  See  £^wdl  v. 
Daggs,  108  U.  S.  143.  2  Sup.  Ct.  406l  It 
would  be  an  unjust  hardship  upon  the  par- 
ties, and  would  be  sacrificing  substance  to 
form,  to  reverse  the  Judgment  of  the  court 
bdiow,  and  send  the  case  back  for  a.  new 
trial,  when  the  only  result  would  be  that 
the  court  would  render  the  same  Judgment 
that  it  has  already  givai.  Code  Or.  Pnc 
{475. 

Upon  the  facts  constitntlng  the  plaintUTs 
cause  of  action,  the  appellant  is  not  In  a 
position  to  question  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings.  There  is  no 
plea  on  his  part  of  the  statute  of  Ilmitatlona, 
and  by  his  answer  he  admits  the  allegationj 
of  the  complaint  that,  at  the  time  when 
the  account  was  stated,  and  also  at  the  com- 
mencement of  the  action,  the  defendants 
were  partners.  At  the  trial  he  himself  tes- 
tified that  the  accoimt  was  correct,  and  that 
the  partnwshlp  owed  the  plaintiff  the 
amount  sued  for.  The  Judgment  and  order 
are  affirmed. 

We  concur:  PATBRSON.X;  GAROUTTB, 
J. 


In  re  OGIBR'S  ESTATE.    (No.  19,332.) 

(Supreme  Court  of  California.    Feb.  24.  ISM.) 

Wills — Sblection  or  Attobket — Exbcotobs. 

1.  A  provision  In  a  will,  whraeby  testator 
selects  a  certain  person  as  the  attorney  of  his 
estate,  and  directs  that  his  execntrix  consult  and 
employ  him  in  all  matters  pertaining,  does  not 
constitute  a  selection  binding  on  hia  executrix, 
bat  Is  merely  advisory. 

2.  Such  provision  gives  no  power  to  the  at- 
torney to  act  as  executor. 

Commissioners'  decision.  Derpartment  2. 
Appeal  fh>m  supolor  court,  Los  Angdes 
county;   W.  H.  Oaik,  Judge 

Petitions  of  3.  De  Barth  Shorb  and  John 
W.  Mitchell  that  the  will  of  Anna  Ogier  be 
admitted  to  probate,  etc.  From  an  order  de- 
nying the  petition  of  Mitchell,  he  appeals. 
Affirmed. 

John  W.  Mltchdl,  In  prot  per.,  (Wellborn 
&  Button,  of  counsel,)  for  appellant.  Chap- 
man &  Hendrick  and  Graves,  O'Mrfveny  & 
Shankland,  for  respondent 

BELCHER,  0.  Anna  Ogler  died  on  the 
16th  day  of  March,  1893,  in  the  county  of 
Los  Angeles,  leaving  an  estate  theron,  con- 
sisting of  r^  and  personal  property,  of  the 
value  of  more  than  $60,000,  and  also  leaving 
a  duly-executed  last  will  and  testament, 
which  contained,  among  others,  the  following 
provisions:  "Twenty-seventh.  I  appoint  the 
said  Mrs.  J.  De  Barth  Shorb  the  executrix  of 
this  my  last  will,  and  direct  that  she  may 
be  exempt  from  giving  bonds  as  such,  but 
charge  her  faithfully  to  see  that  my  estate 
Is  distributed  as  herein  directed.     If  she 
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should  die,  or  be  unable  to  act,  then  I  ap- 
point John  M.  Elliott  my  executor,  with  the 
same  conditions.  Twenty-eighth.  I  hereby 
select  as  the  attorney  of  my  estate  John  W. 
Mitchell,  and  direct  my  executrix  to  consult 
and  employ  him  in  all  matters  pertaining  to 
the  distribution  of  my  estate^  and  the  re- 
quirements of  this,  my  last  will.  Twenty- 
ninth.  If  my  said  executrix  and  my  said  at-' 
tomey  deem  it  advantageous  to  my  estate, 
and  those  Interested  therein  as  legatees  and 
devisees,  not  to  sell  my  real  property,  other 
than  sufficient  to  pay  my  just  debts.  Imme- 
diately after  my  demise,  then  I  desire  the 
sale  of  my  property,  for  the  purpose  of  pay- 
ing legacies,  delayed  to  such  time,  not  ex- 
ceeding two  years  after  my  demise,  as  my 
executrix  and  my  said  attorney  may  mu- 
tually agree.  And  my  said  executrix  Is 
hereby  authorized  to  sell  any  and  all  of  my 
said  real  property  at  public  or  private  sale, 
and  at  such  price  and  upon  such  terms  as 
she  and  my  said  attorney  may  deem  advan- 
tageous and  to  the  best  interest  of  mr  es- 
tate. And,  if  my  said  executrix  and  my  said 
attorney  deem  It  advisable,  my  executrix 
may  sell  my  real  property  for  part  cash  and 
part  defared  payments,  secured  by  mort- 
gage on  the  property  so  sold.  And  in  that 
event  there  shall  be  distributed  pro  rata  to 
the  devisees  named  herein  the  cash  so  re> 
ceived,  and  at  the  time  It  be  received:  pro- 
vided, however,  that  such  sales  shall  be  made 
80  that  my  estate  can  be  finally  closed  and 
distributed  within  three  years  aft^  my  de- 
mise, if  it  be  possible  to  do  so  vTlthout  detri- 
ment to  any  Interest  Involved."  On  March 
24th  the  said  will  was  filed  In  the  superior 
court  of  Los  Angeles  county,  accompanied  by 
a  petition  of  Mrs.  Shorb,  who  was  named  as 
executrix,  asking  that  the  will  be  admitted 
to  probate,  and  that  she  be  appointed  exec- 
utrix thereof.  The  petition  was  signed  by 
the  petitioner,  and  by  Graves,  O'Melveny  & 
Shankland,  as  her  attorneys.  On  April  5th, 
John  W.  Mitchell  filed  a  petition  alleging 
that  he  was  interested  in  the  said  estate,  be- 
ing named  in.  the  wUI  as  attorney  in  the  ad- 
ministration thereof,  and,  according  to  its 
tenor,  coexecutor  thereunder,  and  praying 
that  said  will  be  admitted  to  probate,  and 
that  joint  letter  testamentary  be  Issued  to 
Mrs.  Shorb  and  himself,  and  that  he  (the  pe- 
titioner) be  declared  to  be,  and  be  entered  as, 
the  attorney  of  record  for  said  estate,  in  the 
matter  of  the  administration  thereof.  In  lieu 
of,  and  In  place  and  stead  of,  said  Graves, 
O'Melveny  &  Shankland.  To  this  petition, 
Mrs.  Shorb  filed  an  answer  denying  that 
Mitchell  was  Interested  in  the  said  estate, 
or  was  named  in  the  will,  according  to  Its 
tenor,  as  coexecutor  thereof;  admitting  that 
she  had  employed  Messrs.  Graves,  O'Melveny 
&  Shankland  as  her  attorneys  to  present  the 
said  will  for  probate,  but  denying  that  this 
was  done  in  disregard  of  the  terms  or  direc- 
tions of  the  will,  or  in  disregard  of  the  rights 
of  Mitchell,  and  praying  that  the  petition  of 


Mitchell  be  denied.  The  two  petitions  were 
heard  together,  and  on  May  12th  the  court 
filed  its  findings  of  fact  and  conclusions  of 
law,  and  entered  Its  order  admitting  the  win 
to  probate,  and  appointing  Mrs.  Shorb  exee- 
utrix  thereof,  and  denying  the  petition  ot 
Mitchell.  From  this  order  denying  his  peti^ 
tion,  Mitchell  appeals. 

The  first  question  presented  Is,  Was  ap- 
pellant entitled  to  be  entered  and  recognized 
as  the  attorney  of  record  for  said  estate,  ra- 
the place  of  the  attorneys  employed  by  Mr&. 
Shorb?  No  cases  are  cited  in  support  of  ap- 
pellant's contention  in  this  regard,  and  It  Is- 
admitted  that  none  can  be  found;  but  it  is 
said  that,  "since  It  was  the  declared  will  of 
the  testatrix  that  appellant  should  act  as  the 
attorney  of-ho'  estate,  it  Is  both  reasonable- 
and  just  that  the  will  should  be  observed 
in  this. as  well  as  in  other  respects."  There 
Is  no  such  otBiCe  or  position  known  to  the 
law  as  "attorney  of  an  estate."  When  tat- 
attorney  is  employed  to  render  services  in- 
procuring  the  admission  of  a  will  to  probate, 
or  in  settling  the  estate,  he  acts  as  the  attor^- 
ney  of  ttie  executor,  and  not  of  the  estate^ 
and  for  his  services  the  executor  is  personally 
responsible.  Every  executor  and  admlni»- 
trator  Is  chargeable  in  his  account  with  the 
whole  of  the  estate  of  the  decedent  whlcb 
may  come  into  his  possession,  (section  1813 
Code  Civ.  Proc;)  and  while,  in  the  settlement 
of  his  account,  he  will  be  allowed  all  neces- 
sary expenses  in  the  care,  management,  and' 
settlement  of  the  estate.  Including  reasonable 
fees  paid  to  attorneys  for  conducting  the 
necessary  proceedings  or  suits  in  courts,  (seo-. 
tion  1616,  Id.,)  still,  such  allowance  can  be- 
made  only  to  him,  and  not  to  the  attorney,. 
(Henry  v.  Superior  Court,  83  CaL  569,  2»- 
Pac.  230.)  And  If  the  attorn^  employed 
should  be  dwellct  in  his  duty,  and  should  re- 
ceive and  misappropriate  funds  of  the  estate^, 
the  executor  would  be  liable  therefor  to  the 
legatees  under  the  wiU.  This  being  so.  It 
would  seem  to  be  neither  reasonable  nor- 
right  to  hold  that  the  executor  of  a  will  musfe' 
necessarily  accept  the  Bailees  of  an  attorney' 
selected  by  the  testator.  Our  oonclusloo^ 
therefore.  Is  that  the  language  employed  by- 
Mrs.  Ogier,  "I  hereby  select,  a>  the  attor- 
ney of  my  estate,  John  W.  Mitchell,  and  di- 
rect my  executrix  to  consult  and  employ 
him  in  all  matters  pertaining  to  the  distribu- 
tion of  my  estate,  and  the  requirements  oC 
this,  my  last  will,"  did  not  constitute  a  selec- 
tion which  was  binding  on  the  executrix,. 
but  was  simply  an  advisory  provision,  whi^ 
she  could  disregard.  If  she  chose  to  do  sk 
In  Young  v.  Alexander,  16  Lea,  108,  the  wBB' 
under  review  contained  the  following  clausec 
"I  hereby  nominat  -  and  appoint  my  nepbtw,.. 
M.  B.  Young,  of  Jackson  county,  Tennessee^, 
as  advisory  and  counsel  of  my  said  execu- 
tors, who  will  assist  them  In  winding  up  my 
unfinished  and  unsettled  business."  The  ex- 
ecutor refused  to  recognize  or  employ  Youbc 
as  counsel  in  the  adminlstratloiMif  the  estate^ 
igitized  by  VjOOQ  IC 
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vberenpon  he  Institated  the  Btilt  to  compel 
such  recognitioii  and  employment  The  su- 
preme conrt  said  that,  "however  persoaslTe 
such  a  provision  may  or  might  be,  It  can  only 
be  effective  as  *an  advisory  provision;"  and 
it  was  held  that  the  provision  was  not  bind- 
ing upon  the  execntor,  and  that  he  might 
Ignore  It,  and  appoint  other  counsel,  at  his 
discretion.  In  Foster  v.  Blsley,  19  Ch.  Dlv. 
618,  the  will  under  review  contained  the  fol- 
lowing clause:  "And  I  declare  that  my  so- 
licitor, William  Edward  Foster,  shall  be  the 
solicitor  to  my  estate,  and  to  my  said  trus- 
tees In  the  management  and  carrying  out 
the  provisions  of  this  my  will."  It  was 
claimed  that  this  clause  Imposed  on  the  trus- 
tees the  duty  of  employing  Foster  as  their 
solicitor,  but  it  was  held  that  It' imposed  no 
such  trust  or  duty. 

The  second  and  only  other  question  pre- 
sented Is,  did  the  court  err  In  refusing  to 
db-ect  letters  testamentary  to  be  Issued  to 
appellant  as  coexecutor  with  Mrs.  Shorb? 
The  contention  .that  appellant  was  entitled 
to  have  letters  so  issued  is  based  upon  sec- 
tion 1371  of  the  Civil  Code,  which  provides: 
"Where  it  appears  by  the  terms  of  a  will 
that  It  was  the  Intention  of  the  testator  to 
commit  the  execution  thereof  and  the  admin- 
istration of  his  estate  to  any  p^son  as  exec- 
utor, such  person,  although  not  named  exec- 
utor. Is  entitled  to  letters  testamentary  In 
like  manner  as  if  he  had  been  named  exec- 
utor." Does  the  will  show  that  It  was  the 
Intention  of  Mrs.  Ogier  to  commit  to  appel- 
lant the  execution  of  her  will  and  the  ad- 
ministration of  her  estate?  To  this  ques- 
tion there  can  be,  in  our  opinion,  but  one 
answer,  and  that  must  be  in  the  negative. 
The  only  paragraphs  of  the  will  relating  to 
the  matter  are  those  above  quoted.  The 
twenty-sevMith  paragraph  appoints  Mrs, 
Shorb  executrix,  and  charges  her  "faith- 
fully to  see  that  my  estate  is  distributed  as 
herein  directed."  The  twenty-eighth  para- 
graph selects  appellant  as  the  attorney  for 
the  estate,  and  directs  the  executrix  to  con- 
sult and  employ  him  In  all  matters  pertain- 
ing thereto.  And  the  twenty-ninth  para- 
graph speaks  of  "my  said  executrix"  and 
"my  said  attorney,"  and  directs  what  "my 
said  executrix"  may  do.  If  she  and  "my 
said  attorney"  deem  It  advantageous  and  ad- 
visable. By  these  paragraphs,  no  power  to 
act  as  executor  is  given  to  appellant;  and 
it  seems  evident  that  the  Intention  of  the 
testatrix  was  Simply  to  make  him  the  attor- 
ney and  counselor  of  the  executrix,  and 
not  to  commit  to  him  tlie  administration  of 
the  estate.  The  order  appealed  from  should 
be  affirmed. 

We  concur:    SBARLS,  C;  VANCLIBF,  C. 

PER  GUBIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


ROBINSON  T.  DUOAN.    (Na  19,241.) 
(Supreme  Court  of  California.    Feb.  24.  1894.) 

C1.AIHS  AOAINST  DeOBDENT'S  EsTATB  —  BVISKXCS 
— COMPETKNOT  OF  WITNESS. 

1.  In  an  action  against  the  eat&te  of  de- 
cedent, a  brother  of  plaintiff,  there  was  in  evi- 
dence a  paper  in  the  handwriting  of  decedent, 
■headed  "IS.  R.  [plaintiff]  in  Acct.  with  W.  R.. 

[decedent,]  Cr.,  reciting  bv  cash  a  certain 
amount,  and  b^  certain  articles  certain  other 
amounts.  A  witness  testified  that  he  saw  de- 
cedent band  plaintiff  a  paper  like  that  in  evi- 
dence; plaintiff  having  jnst  before  asked  de- 
cedent what  plaintiff  had  to  show  that  de- 
cedent owed  him.  A  witness  testified  that,  on 
several  occasions  before  and  after  decedent's 
death,  plaintiff  said  that  decedent  did  not  owe 
anything.  BeUt,  that  a  finding  that  decedent 
was  not,  at  the  time  of  his  death,  indebted  to 
plaintiff  was  justified  by  the  evidence. 

2.  There  was  no  error  in  refusing  to  allow 

glaintiff  to  state  that  the  paper  introduced  by 
im  was  in  his  possession  at  decedent's  death, 
he  having  already  been  permitted  to  testify 
that  the  paper  had  l)eon  in  his  possession  ever 
since  decedent's  death,  which  was,  in  effect, 
the  same  thing. 

3.  Under  Code  Civ.  Proc.  i  1880,  Eul>d.  3. 
forbidding  a  party  to  an  action  on  a  claim 
against  a  decedent's  estate  to  testify  to  facts 
occurring  before  decedent's  death,  plaintiff  can- 
not testify  that  a  paper  showing  a  debt  from  de- 
cedent to  him  was  unpaid  at  decedent's  death. 

4.  A  witness  who  had  state4  that  plaintiff 
on  several  occasions  said  that  decedent  owed  no 
debts  was  properly  allowed  to  state  that  in 
those  conversations  plaintiff  made  no  excep- 
tion in  favor  of  himself. 

Commissioners'  decision.  Departmeat  2. 
Appeal  from  superior  court,  Santa  Barbara 
ootmty;  W.  B.  Cope,  Judge. 

Action  by  S.  6.  Robins(m  against  John  R 
Dugan,  administrator  of  William  Robinson, 
deceased.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

Eugene  W.  Squler,  for  appellant  E.  B. 
Hall  and  J.  W.  Taggait,  for  respondent 

BBLOHBR,  C  The  plahiUff  brought  this 
action  to  recover  the  sum  of  $814.50  upon  an 
account  alleged  to  have  been  stated  between 
himself  and  William  Robinson,  In  October, 
1891.  William  Robhison  died  Intestate  In 
March,  1892,  leaving  a  small  estate,  and 
thereafter  the  defendant  was  duly  appointed 
and  qualified  as  administrator  thereof.  The 
tisual  notice  to  creditors  was  published,  and 
within  the  time  prescribed  the  plaintiff  pre- 
sented his  claim  to  defendant  as  such  ad- 
ministrator for  allowance,  and  the  same  was 
allowed  and  approved  for  $4.50,  and  disal- 
lowed as  to  the  balance.  The  answo-  ot  de- 
fendant denied  that  a.t  the  time  named,  or 
at  any  other  time,  an  account  was  stated,  or 
settled,  or  agreed  tow  by  or  between  the 
plaintiff  and  said  intestate,  or  that  the  said 
estate  was  indebted  to  the  plzJntlff  in  any 
Bimi,  other  than  the  $4.50,  which  was  al- 
lowed; and  averred  that  all  and  evory  In- 
debtedness or  liability  on  the  part  of  said  in- 
testate to  the  plaintiff,  except  the  said  M^SO, 
had  been  fully  paid  and  discharged  before 
the  death  of  said  intestate. 
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The  case  was  tiled  bjr  the  court  without 
a  Jury,  and  among  other  things  it  found: 
"(5)  That  there  was  no  account  stated  as  be- 
twe^x  the  plaintiff  and  said  deceased,  and 
that  said  WHUam  Boblnson,  deceased,  was 
not  Indebted  to  said  plaintiff,  and  his  estate 
is  not  liable  to  plaintiff  in  any  sum  or 
amount  other  than  said  $4.50,  approved  and 
allowed  by  defendant  as  administrator,  as 
aforesaid,  and  that  none  «I  the  allegations 
contained  in  paragraph  1  of  plaintiff's  com- 
plaint are  true." 

And  as  conclusions  of  law  from  the  facta 
the  court  found:  "(1)  That  plaintiff  Is  entitled 
to  be  paid,  in  due  course  at  administration, 
the  sum  of  $450,  approved  and  allowed  by 
said  defendant  before  the  commencement  of 
plaintltrs  action  herein.  (2)  That  defend- 
ant's intestate,  William  Robinson,  deceased, 
was  not  at  the  time  of  his  decease  indebted 
to  said  plaintiff  In  any  sum  or  amoimt  other 
than  said  $4.50.  (3)  That  defendant  is  enti- 
tled to  judgment,"  etc. 

Judgment  was  accordingly  entered  that  the 
plaintiff  be  paid.  In  due  course  of  adminis- 
tration, the  $4.50  allowed  him,  and  that  his 
actl<»i  be  dismissed,  and  defendant  recover 
bis  costs.  From  this  judgment,  and  an  or- 
der denying  his  motion  for  a  new  trial,  the 
plaintiff  appeals. 

It  Is  contended  that  the  judgment  should 
be  reversed,  because  the  finding  above  quot- 
ed was  not  justified  by  the  evidence,  and 
portions  of  it  were  inconsistent  with  other 
portions  thereof,  and  because  the  court  erred 
in  making  certain  rulings  on  the  admission 
of  evidence.  To  show  that  an  account  was 
stated  between  himself  and  the  decedent, 
plaintiff  introduced  in  evidence  a  paper 
(marked  "Plaintiff's  BxhlbH  No.  1")  which 
was  proved  to  be  in  the  handwriting  of  dece- 
dent, and  was  as  f<dlowB: 

S.  O.  Robinson  in  Acct  with  Wm.  Robinson. 
Cr. 

By  cash  on  settlement $560  00 

By  cash  from  McAllester 250  00 

Fruit   cans    75 

Pasturage    1  75 

Pasturage    '. 2  00 

$814  60 

The  plaintiff  then  called  as  a  witness  one 
McLaughlin,  who  testified  that  he  knew  the 
plaintiff  and  decedent  in  his  lifetime;  that 
decedent  was  sick  In  Santa  Barbara,  and 
went  to  San  Francisco  for  medical  treatment 
about  the  month  of  October,  1891.  That, 
four  or  five  days  before  he  went,  witness 
heard  a  conversation  between  him  and  the 
plaintiff  tn  which  he  stated  that  If  he  did  not 
get  better  he  would  never  return  to  Santa 
Barbara.  That  plaintiff  then  said:  "What 
have  I  to  show  that  you  owe  me  money?" 
That  decedent  then  went  to  his  house,  and 
in  about  15  minutes  returned  and  handed  to 
plaintiff  a  papw  which  looked  exactly  like 
his  Exhibit  No.  1,  and  that  plaintiff  said 


nothing,  looked  at  the  paper,  and  folded  it 
up.  "It  was  about  as  large  as  that,  [Ex- 
hibit No.  1.]  It  was  about  as  wide  as  that. 
I  can't  say  how  long  It  was."  "He  didn't 
let  me  see  the  writing."  "I  was  about  as 
far  from  them  as  from  ho'e  to  the  stove, 
[across  the  courtroom.]  I  couldn't  swear 
whether  It  was  just  as  long  as  that  or  not." 
"It  might  have  been  twice  as  long  as  this. 
I  couldn't  tell."  The  plaintiff  was  then 
called  as  a  witness,  and  was  asked  by  his 
counsel:  "Mr.  Robinson,  will  you  look  at 
this  paper,  [showing  witness  paper  marked 
"Plaintiff's  Exhibit  No.  1,")  purporting  to  be 
an  account  stated,  and  state  whether  or 
not  this  paper  was  In  your  possession  and 
unpaid  at  the  time  of  your  brother's  death  7" 
The  question  was  objected  to,  and  the  objec- 
tion sustained,  and  thereupon  the  witness 
testlfled:  "This  pap«  [Exhibit  No.  1]  has 
been  in  my  possession  ever  since  the  death  of 
WlUlam  Robinson.  The  amount,  $814.50,  has 
not  been  paid.  None  of  It  has  been  paid 
since  the  death  of  my  brother."  It  was  fur- 
ther proved  that  decedent  stopped  in  San 
Francisco  about  three  months,  and  then  re- 
turned to  Santa  Barbara,  and  remained  there 
until  he  died.  One  Palmanteer  was  then 
called  as  witness  for  defendant,  and,  after 
stating  that  he  was  acquainted  with  the  de- 
cedent in  his  lifetime  and  with  the  plaintiff, 
said:  "I  have  had  conversations  with  S.  G. 
Robinson  both  before  and  since  his  brother's 
death.  •  •  •  The  conversations  were 
about  William  Robinson's  affairs.  I  bad  a 
conversation  with  S.  G.  Robinson,— I  think 
it  was  the  day  before  his  brother's  death,— 
and,  among  other  things,  he  told  me  that  his 
brother  had  money  In  the  bank  and  owed  no 
debts.  I  also  had  some  talk  with  S.  O.  Rob- 
inson a  week  or  so  after  his  brother's  death 
in  regard  to  his  brother's  affairs.  •  •  * 
He  stated  that  there  were  no  debts.  He 
said  he  had  some  money  in  bank.  I  think 
six  or  eight  or  ten  hundred  dollars."  On 
cross-examination  the  witness  testified:  "I 
think  I  had  eight  or  ten  conversations  with 
S.  O.  Robinson,— some  before  and  after  his 
I»otha:'s  death,— in  relation  to  settling  up  the 
estate.  •  •  •  He  told  me  twice  that  his 
brother  owed  no  debts  when  we  were  talking 
about  the  administration,  and  once  when  we 
were  talking  about  a  filly  that  his  brother 
had  given  him.  •  *  •  He  said  that  WU- 
liam  Robinson  was  not  a  man  that  owed 
debts;  he  was  not  that  kind  of  a  man;  he 
did  not  owe  anything;  something  of  that 
kind."  And  on  redirect  examination  the  wit- 
ness was  asked  by  counsel  for  defendant: 
"Did  be  (S.  G.  Robinson)  evor,  in  any  of  those 
convarsations,  make  any  daim  that  William 
Robinson  owed  him  anything?"  The  ques- 
tion was  objected  to  by  counsd  for  plaintiff, 
and  the  objection  overruled,  and  the  witness 
then  answered:  "I  never  heard  him."  In 
rebuttal,  the  plaintiff  testified:  "I  may  have 
said  to  Mr.  Palmanteer  that  William  Robin- 
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son  did  not  owe  any  debts,  but  I  did  not 
mean  to  Include  myself  in  it  when  I  was 
speaking  to  him." 

la  view  of  this  evidence,— and  there  was 
more  In  the  same  line,— It  Is  not  necessary  to 
determine  whether  the  paper  Introduced  by 
the  plaintiff  constituted  an  account  stated; 
for,  conceding  that  it  did,  still  the  account 
may  have  been  paid  and  discharged  before 
the  decedent's  death.  The  only  question, 
therefore,  that  need  be  decided  is,  was  the 
finding  that  "William  Robinson,  deceased, 
was  not  indebted  to  said  plalntUT,  and  his 
estate  is  not  liable  to  plaintiff,  in  any  sum 
or  amount  other  than  said  $4.50,"  Justified 
by  the  evidenae?  The  question  whether  all 
indebtedness  from  decedent  to  the  plaintiff, 
other  than  the  $4.50  allowed,  bad  been  paid, 
and  whether  there  was  any  existing  indebt- 
edness on  the  part  of  the  estate  to  plaintiff, 
was  one  of  fact,  to  be  passed  upon  by  the 
trial  court;  and  on  this  question  the  evi- 
dence introduced  by  the  defendant  raised,  In 
our  opinion,  at  least  a  substantial  conflict. 
This  being  so,  the  finding  cannot,  under  the 
well-settled  rule  of  this  court,  be  disturbed 
on  appeaL  The  objection  that  portions  of 
the  finding  quoted  are  inconsistent  with  other 
portions  thereof  is  based  upon  the  fact  that, 
by  his  complaint,  the  plaintiff  sought  to  re- 
cover only  on  an  account  stated;  and  it  Is 
said  that  the  finding  that  no  account  was 
'Stated  is  wholly  inconsistent  with  the  fur- 
ther finding.  In  effect,  that  the  estate  was  lia- 
ble to  plaintiff  for  the  sum  of  $4.60.  But 
there  was  no  issue  as  to  the  $4.50.  The  com- 
plaint alleged  that  that  sum  was  allowed  to' 
the  plaintiff  on  presentation  of  his  claim, 
and  the  answer  admitted  and  alleged  the 
same  facts.  We  see  no  merit,  therefore,  in 
this  objection. 

The  errors  in  law  rdled  upon  for  a  reversal 
of  the  judgment  are:  (1)  the  refusal  of  the 
court  to  permit  the  plaintiff  to  answer  the 
question  propounded  to  him  as  to  whether 
or  not  the  pnper  (Exhibit  No.  1)  was  in  his 
possession  and  unpaid  at  the  time  of  his 
brother's  death;  and  (2)  the  overruling  plain- 
tiff's objection  to  the  question  asked  of  the 
witness  Palmanteer,  as  to  whether  the  plain- 
tiff in  any  of  the  conversations  related  ma'de 
any  claim  that  William  Robinson  owed  him 
anything.  We  see  no  error  in  either  of  the 
rulings  complained  of.  When  the  plaintiff 
testtQed,  as  he  did  without  objection,  that  the 
paper  had  been  in  bis  possession  ever  since 
the  death  of  his  brother,  he  In  effect  stated 
that  It  was  in  bis  possession  at  the  time  of 
his  brother's  death.  The  balance  of  the  ques- 
tion, as  to  whether  the  account  was  then  un- 
paid or  not,  was  intended  to  elicit  evidence 
which  was  clearly  inadmissible  under  section 
1880,  subd.  8,  of  the  Code  of  Civil  Procedure. 
The  witness  Palmanteer  had  stated  that,  in 
the  conversations  which  he  had  had  with  the 
plaintiff,  the  latter  had  more  than  once  said 
that  bis  brother  owed  no  debts,— that  he  did 


not  owe  anything,- aud  it  was  therefore  «i- 
tlrely  proper  to  ask  him  If,  in  any  of  tbose 
conversations,  the  plaintiff  made  any  excep- 
tions in  favor  of  himself.  The  Judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    TEMPLE,  C.;    SEl&.RL>S,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


WHITTAKER  T.  CITY  OF  HBLENA 
(Supreme  Court  of  Montana.    Feb.  19,  18d4.> 

Imputed  Neoliobnob — Dhivbb  op  Vebici.e. 
The  negligence  of  the  owner  and  drivt? 
of  a  private  conveyance  is  imputable  to  one 
who  is  voluntarily  riding  with  him,  and  the  Lit- 
ter cannot  recover  damages  against  a  dtj  for 
injuries  caused  by  its  negligence,  where  the 
negligence  of  such  driver  contributed  thereto. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  It.  Buck,  Judge. 

Action  by  Will  P.  WhittakCT  against  the 
city  of  Helena  for  personal  Injuries  caused 
by  defendant's  negligence.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeal& 
Reversed  and  remanded. 

S.  H.  Mclntire,  for  appellant  Adklnaon  ft 
Miller,  for  respondent 

PEMBERTON,  C.  J.  This  is  an  action  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  by  being  thrown  from  a 
buggy  in  the  streets  of  said  defendant  city. 
Among  other  things  the  complaint  alleges, 
substantially,  that  on  the  30th  day  of  August, 
1890,  and  for  some  days  prior  thereto,  the  de- 
fendant wrongfully  and  negligently  author- 
ized  and  permitted  a  certain  show  to  be  main- 
tained and  conducted  in  a  tent  or  canvas-cov- 
ered wagon,  on  Grand  street  in  said  city: 
that  said  show  was  such  an  obstruction  as  to 
render  travel  along  said  street  unsafe  and 
dangerous,  and  was  pf  such  character  as  to 
frighten  gentle  and  well-br<*en  horses  driven 
along  said  street;  that,  on  said  30th  day  of 
August,  plaintiff  was  riding  in  a  buggy  drawn 
by  a  safe  and  gentle  hcMrse,  which  was  beins 
driven  with  due  care  and  caution  along  said 
street  when  said  horse,  without  any  fault  or 
negligence  of  plaintiff,  became  frightened  at 
said  show  tent  or  wagon,  became  unm-inage- 
able,  and  ran  away,  upsetting  said  bug^y, 
and  throwing  plaintiff  to  the  ground  with 
great  force,  whereby  he  was  greatly  injured 
and  damaged;  that  plaintiff,  in  the  lavrful 
transaction  of  his  business,  had  necessarily 
to  pass  along  said  street  The  allegations  of 
the  complaint  are  denied  by  the  answer.  The 
case  was  tried  in  the  court  below  with  a 
jury,  and  resulted  in  a  verdict  for  the  plain- 
tiff for  $1,000,  for  which  sum  Judgment  was 
rendered.    Defendant  moved  for  new  trial. 
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-which  was  denied.  This  appeal  Is  prosecuted 
from  the  judgment  and  order  denying  the 
motion  for  new  trial. 

The  eridence  clearly  shows  that  the  plain- 
tiff, at  the  time  of  the  accident  set  forth  In 
his  complaint,  was  riding  with"  one  James  S. 
Dunn,  who  owned  the  buggy  and  horse,  and 
■was  driving  the  same.     Dunn,  It  seems,  was 
on  bis  way  to  lunch,  and  invited  plaintiff, 
•who  lived  in  the  same  part  of  the  dty,  to  ride 
with  him,  as  It  seems  he  did  almost  every 
day   prior   thereto.     The  evidence  does   not 
show  that  plaintiff  knew  of  the  existence  of 
the  alleged  obstruction  to  travel  on  the  street, 
but  Dunn  swears  that  he  knew  of  It     Dunn 
was,  at  the  time,  an  alderman  of  the  dty. 
It  appears  from  the  evidence  that  the  acci- 
dent to  plaintiff  occurred  at  about  1  o'clock 
p.  m.  on  the  30th  day  of  August    At  12  m. 
of  said  day  there  was  a  meeting  of  the  dty 
coimcil  of  said  dty.     Dunn  swears  that  he 
was  at  that  meeting,  and  in  an  earnest  and 
excited  manner  called  the  attention  of  the 
coundl  to  the  fact  that  this  show  In  the  tent 
or  wagon  was  located  and  doing  business  on 
Grand  street,  and  also  called  the  attention  of 
the  conndl  to  its  dangerous  character;   that 
the  mayor  stated  that  he  would  see  to  Its  re- 
moval at  once;  that  thereupon  the  council  ad- 
journed, and  that  he  went  immediately  to  Ed- 
wards street,  got  bis  horse  and  buggy,  drove 
to   Main   street,  took   the  plaintiff  Into  his 
buggy,  as  he  was  in  the  habit  of  doing  every 
day,  and  started  up  Grand  street  and,  in  at- 
tempting to  pass  this  tent  or  wagon,  the  ac- 
cident happened  which  resulted  In  plalntifTs 
bluing  Injured  and  damaged;  that  the  tent  or 
wagon  was  on  one  side  of  the  street,  and  a 
pQe  of  rock  the  dty  was  tising  in  work  on  the 
street  was  on  the  opposite  side  of  Oiand 
street  from  the  tent  or  wagon;   that,  in  at- 
tempting to  pass  between  the  tent  or  wagon 
and  said  pile  of  rock,  the  horse  became  ftigbt- 
ened,  and  ran  the  buggy  over  the  ro<^  pile, 
turning  the  buggy  over,  throwing  the  occn- 
pants  out  and  inflicting  upon  the  plaintiff  the 
injuries  for  which  he  sues  in  this  action.    This 
evidence  of  Dunn  Is  In  no  way  questioned. 
That  he  knew  the  obstructed  and  dangerous 
condition  of  Grand  street  (If  it  was  In  a  dan- 
gerous and  obstructed  condition)   when  _  he 
drove  upon  it  Is  beyond  dispute.    Under  this 
state  of  facts,  could  Dunn  recover  If  he  were 
prosecuting  this  suit  against  the  city?    If  he 
could  not  recover,  can  this  plaintiff,  who  was 
voluntarily  riding  with  him  In  his  buggy,  re- 
cover?   Was  Dunn  guilty  of  such  contrib- 
utory negligence  as  would  defeat  his  right  to 
recovery,   when   he   drove   upon   the   street, 
knowing;  the  condition  thereof?    If  so,  was 
his  negligence  imputable  to  the  plaintiff,  so 
as  to  defeat  a  recovery  on  his  part?     In  Pri- 
deaux  v.  Mineral  Point  43  Wis.  513,  a  case  in- 
volving the   question  under   discussion,   the 
court  says:     "One  voluntarily  in  a   private 
conveyance  voluntarily  trusts  his   personal 
safety  in  the  conveyance  to  the  person  in  con- 
trol of  it    Voluntary  entrance  into  a  private 


conveyance  adopts  the  conveyance,  for  the 
time  being,  as  one's  own,  and  assumes  the 
risk  of  the  skill  and  care  of  the  person  gulrl- 
ing  it  Pro  hac  vice,  the  master  of  a  private 
yacht,  or  the  driver  of  a  private  carriage,  is 
accepted  as  agent  by  every  person  voluntarily 
committing  himself  to  it  When  paterfamilias 
drives  his  wife  and  child  in  bis  own  vehicle, 
he  Is  surely  their  agent  in  driving  them,  to 
charge  them  with  his  negligence.  It  is  dlfll- 
cult  to  perceive  on  what  prindple  he  is  less 
the  agent  of  one  who  accepts  his  or  their  In- 
vitation to  ride  with  them.  There  is  a  per- 
sonal trust  in  such  cases,  which  Implies  an 
agency.  So,  several  persons  voluntarily  as- 
sociating themselves  to  travel  together  in  one 
conveyance  not  only  put  a  personal  trust  In 
the  skill  and  care  of  that  one  of  them  whom 
they  trust  with  the  direction  and  control  of 
the  conveyance,  but  appear  to  put  a  personal 
trust  each  in  the  discretion  of  each  against 
negligence  affecting  the  common  safety.  One 
enters  a  public  conveyance  In  some  sort  of 
moral  necessity.  One  generally  enters  a  pri- 
vate conveyance  of  free  choice,  voluntarily 
trusting  to  Its  sufllclency  and  safety.  It  ap- 
pears absurd  to  hold  that  one  voluntarily 
choosing  to  ride  in  a  private  conveyance 
trusts  to  the  sufficiency  of  the  highway;  to 
the  care  and  skill  exercised  in  all  other  ve- 
hicles upon  It;  to  the  care  and  skill  governing 
trains  at  railroad  crossings;  to  the  care  and 
skill  of  everything  except  that  which  Is  most 
immediately  important  to  himself,— and  trusts 
nothing  to  the  sufficiency  of  the  very  vehicle 
in  which  he  voluntarily  travds;  nothing  to 
the  care  and  skill  of  the  person  in  charge  of 
it  His  voluntary  entrance  is  an  act  of  faith 
In  the  driver;  by  Implication  of  law,  he  accepts 
the  driver  as  bis  agent  to  drive  him.  In  the 
absence  of  express  adjudication,  the  general 
rules  of  implied  agency  appear  to  sanction 
this  view.  •  •  •  A  woman  may,  and 
should,  refuse  to  ride  with  a  man.  If  she  dis- 
like or  distrust  the  man,  or  his  horse  or  his 
carriage.  But,  If  she  voluntaril^'accept  his 
invitation  to  ride,  the  man  may,  indeed,  be- 
come liable  to  her  for  gross  negligence;  but, 
as  to  third  persons,  the  man  is  her  agent  to 
drive  her,— she  takes  man  and  horse  and  car- 
riage for  the  Jaunt;  for  better,  for  worse." 
Otis  V.  Town  of  JamesvIUe,  47  Wis.  422,  2  N. 
W.  783,  is  to  the  same  effect  In  Railroad 
Co.  V.  Miller,  26  Mich.  274,  a  case  Involving 
the  question  whether  or  not  the  negligence  of 
the  driver  of  a  private  team  was  imputable 
to  one  who  was  riding  voluntarily  with  the 
driver,  Mr.  Chief  Justice  Chrlstlancy,  speak- 
ing for  the  court,  says:  "The  materiality  of 
this  question  must  depend  upon  another,— 
whether  the  plaintiff's  own  negligence,  or 
that  of  Eldrldge,  who  was  driving  the  team, 
contributed  to  the  Injury,  within  the  meaning 
of  the  generally  settled  rule  upon  this  sui>- 
ject;  for,  as  she  was  riding  with  Eldrldge, 
the  owner  and  driver  of  the  team,  any  negli- 
gence of  Eldrldge  equally  affects  her  right? 
in  this  suit  as  was  properly  hd4  by  ttu> 
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court"  These  authorities  all  hold  that  If  the 
negligence  of  the  party  injured,  or  of  his 
driver,  which  is  Imputed  to  him,  materially 
contributod  to  the  injuries,  he  cannot  recover, 
althoui;b  the  party  complained  of  has  not 
been  free  from  negligence.  In  the  cose  at 
bar  it  seems  clear  that  Dunn  was  not  only 
guilty  of  contributory  negligence,  but  that  he 
was  reckless  in  driviog  into  a  street  which 
be  swears  he  knew  to  be  dangerously  ob- 
structed. His  negligence  must  be  held  as  im- 
putable to  plaintiff.  If  Dunn  could  not  re- 
cover under  the  facts  and  circumstances  of 
the  case,  neither  could  the  plaintiff,  although 
the  defendant  may  have  been  guilty  of  neg- 
ligence on  its  part,  which  it  is  not  necessary 
in  this  case  to  determine.  There  are  other 
assignments  of  error  in  the  record,  but  we  do 
not  consider  it  necessary  to  consider  them,  as 
we  think  the  treatment  above  decisive  of  the 
case.  The  court  below  recognized  the  law  as 
stated  above  as  applicable  to  this  case,  and 
so  declared  it  to  the  jury.  In  the  instructions 
given.  But  the  verdict  seems  to  us  to  have 
been  rendered  In  disregard  of  the  law  as 
given  by  the  court,  as  well  as  of  the  evidence 
in  the  case.  We  tiilnk  the  court  should  have 
granted,  for  these  reasons,  the  motion  of  the 
defendant  for  a  new  trial.  The  judgment  is 
therefore  reversed,  and  ^nse  remanded  for 
new  trlaL     Reversed  and  remanded. 

HABWOOD,  X,  concnrs. 


CASE  V.  SCHOOL  DIST.  NO.  8,  MISSOULA 

COUNTY. 
(Supreme  Court  of  Montana.    Feb.  26,   1894.) 

"SOPPLT  TCAUHER "— EmPLOTMENT— SaLART. 

A  person  engaged  as  "supply  teacher" 
at  $70  per  mouth,  an  amount  equal  to  that  paid 
some  01  the  regular  teachers,  made  no  applica- 
tion for  pay  during  the  first  four  months  of 
the  year,  during  which  she  was  called  on  to 
teach  only  seven  days,  and  nothing  was  paid 
her,  though  'the  teachers  were  paid  monuiiy. 
There  was  also  evidence  that  during  that  time 
she  applied  for  a  position  as  regular  teaclier  at 
$70  per  month.  Held,  that  under  the  engage- 
ment she  was  to  receive  pay  only  for  the  time 
she  taught,  at  the  rate  of  $70  per  month. 

Appeal  from  district  court,  Missoula  coun- 
ty;  Theo.  Brantley,  Judge. 

Action  by  Mary  E.  Case  against  school 
district  No.  3,  Missoula  county.  From  au 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeahs.    Reversed. 

Henry  C.  Stiff,  for  appellant.  Webster  & 
Wood,  for  respondent 

HARWOOD,  J.  This  action  Is  founded  on 
an  account  wherein  plaintiff  demands  of  de- 
fendant school  board  $280  for  foiu:  months' 
services  as  school  teacher  in  district  No.  8 
of  Missoula  county.  That  demand  is  made 
uuder  an  alleged  contract  of  employment  of 
plaintiff  by  the  lioard  of  trustees  of  said 
school  district  at  the  compensation  of  $70 


per  month.  Payment  of  the  demand  betag 
refused,  this  action  was  brought  to  enforce 
the  same;  and  In  the  Justice's  court,  whew 
the  action  was  tiret  prosecuted,  plaintiff  re- 
covered judgment  against  said  school  dis- 
trict In  the  sum  of  $280.  From  that  Judg- 
ment defendant  appealed  to  the  district 
court  of  said  county,  wherein  the  case  wu 
tried  to  the  court,  a  jury  having  been  waived: 
and  upon  consideration  thereof  the  com 
found  plaintiff  entitled  to  recover  the  snis 
of  $24.50  on  her  demand  against  said  school 
district,  for  services  rendered  nnder  the  con- 
tract of  employment  in  question,  and  al- 
tered judgment  accordingly.  Thereafto',  m* 
tion  for  new  trial  was  granted  on  a  statement 
of  the  dise  containing  all  the  evidence  of- 
fered. From  that  order  the  trustees  of  said 
school  district  appealed  to  this  court,  in- 
sisting that  there  Is  not  sufficient  ground 
shown  to  justify  the  order  granting  a  new 
trial.  This  we  conclude,  upon  carefal  con- 
sideration of  the  case,  must  be  sustained,  for 
we  are  unable-  to  find  In  the  record  a  suffi- 
cient showing  to  warrant  an  ord«'  grantinx 
a  new  trial.  The  record  purports  to  contain 
a  transcript  of  all  the  evidence  offered  od 
the  trial  It  Is  not  claimed  that  there  is 
any  newly-discovered  evidence;  nor  Is  it 
urged  that  the  covnrt  erred  in  any  mlln?;  nor 
is  there  any  conflict  In  the  evidence,  except 
some  slight  difference  between  the  testknony 
of  plaintiff  and  that  of  her  principal  witness. 
The  motion  for  new  trial  is  founded  upon 
the  proposition  that  the  decision  of  the  conrt 
upon  the  trial  is  not  warranted  by  the  evi- 
dence, and  therefore,  if  a  new  trial  were 
granted,  and  the  same  evidence  submitted 
again,  the  court  or  Jury,  on  consideration 
thereof,  ought  to  arrive  at  a  different  de- 
cision. The  question,  then,  is  narrowed  to 
the  consideration  whether  a  different  de- 
cision, under  the  law  applicable  to  the  facts 
as  presented,  should  be  made,  or  could  be 
sustained  if  -  made;  and  our  investigation 
leads  us  to  a  negative  conclusion  on  that 
propositloiL  It  is  not  a  question  of  the  weight 
of  evidence,  or  the  belief  which  ought  to 
be  accorded  to,  or  withheld  from,  the  testi- 
mony of  witnesses.  All  the  material  and  im- 
portant facts  are  practically  conceded,  ac- 
cording to  this  record;  and  the  real  question 
now  is,  shall  these  facts  be  interpreted,  and 
given  the  effect  in  law,  as  respondent  eon- 
tends,  or  as  appellant  urges? 

The  record  discloses  the  following  facts: 
In  the  spring  of  1881  plaintiff  applied  to  the 
board  of  trustees  of  said  school  district  for 
a  position  as  teacher  in  one  of  the  schools 
thereof  at  the  succeeding  term,  to  commence 
on  the  1st  of  the  following  September,  io 
her  application  expressing  her  preference  for 
a  position  in  the  primary  department.  Plain- 
tifTs  application,  with  others,  being  referred 
to  a  committee  of  said  board,  designated  as 
"Oommittee  on  Teach««  and  Salaries,"  that 
committee  selected  from  the  applicants  a  full 
corps  of  teachers  for  the  district  ftor  the  term 
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of  10  months,  commenclnt;  Trlth  the  month  of 
September  of  that  year,  without  selecting 
pktintiff  as  one  of  the  legviar  teachers;  but 
she  was  chosen  as  "supply  teacher,"  and 
In  the  report  of  said  committee,  after  namint; 
the  seToral  teachers  chosen,  and  the  amount 
of  the  salary  of  each,  respectively,  It  con- 
tained the  following:  "Supply  teacher,  Mary 
■Case,  salary  per  mo.,  |70."  This  report  of 
the  committee  was  adopted  by  said  board  of 
trustees.  Soon  aftw  that  event,  plaintiff 
was,  by  letter  from  the  clerk  of  said  board, 
notified  of  her  selection  as  supply  teacher  at 
the  compensation  mentioned,  requesting  her 
in  such  notice  to  signify  her  acceptance  of 
the  appcdntment  if  the  same  was  agreeable. 
Plaintiff  accordingly  wrote  a  note  to  the 
clerk  of  the  school  board,  accepting  the  same. 
Thereafter  It  transpired  that  plaintiff  was 
called  upon  and  served  as  supply  teacher 
on  two  occasions  during  the  four  months  for 
which  compensation  Is  claimed,  being  the 
first  four  mouths  of  said'  term,  teaching  al- 
together seven  days,— four  days  la  October 
and  three  days  in  November. 

The  rep<Ht  of  the  committee,  Its  adoption, 
the  notice  to  plaintiff,  and  her  acceptance  of 
said  appointment  are  claimed  to  constitute 
the  contract  to  be  Interpreted  in  this  action; 
and  counsel  concede  that  the  decision  of  this 
case  depends  upon  an  interpretation  of  the 
engagement,  servioe,  and  comitensation  to 
be  rendered  by  each  party,  as  evidenced  by 
these  documents.  On  the  part  of  plain- 
tiff and  respondent  here  it  is  contended  that 
the  contract  contemplated  her  engagement 
for  the  whole  term  at  $70  per  month,  wheth- 
er she  rendered  any  service  In  teaching  er 
not  "That,"  she  asserts  in  her  testimony, 
"was  what  the  contract  called  tarf  that 
she  was  in  readiness  to  teach  when  notified, 
during  said  four  months,  but  did  not  claim 
compensation  after  the  close  of  December, 
as  she  was  sick  in  Jamutry,  and  a  consideiv 
able  portion  of  the  remainder  of  the  year. 
On  the  contrary,  the  defendant  board  of 
trustees  (appellant  here)  contends  that  the 
contract  contemplated  that  plaintiff  was  en- 
gaged as  supply  teacbffl'  to  flU  any  vacancy 
which  might  occur  by  reason  of  sickness, 
or  absence  from  other  cause,  of  any  teacher 
In  .the  schools  of  said  district  The  district 
in  question,  as  we  understand,  includes  the 
city  of  Missoula.  That  a  l>oard  of  trustees 
of  a  school  district  has  power,  under  the  pro- 
visions of  law  governing  its  action,  to  bind 
tbe  district,  by  contract,  to  pay  supernu- 
merary teadier  or  teachers  a  fixed  salary 
while  not  rendering  service  as  teacher,  but 
merely  waiting  a  contingency,  which  might 
or  might  not  happen,  to  require  some  service, 
ia  extremely  doubtfoL  According  to  the  in- 
terpretation of  this  contract  contended  for 
by  plaintiff,  said  trustees  engaged  to  pay  her 
$700  for  acting  as  supply  teacher  during 
said  term,  when  her  atarvlcea  might  not  t>e  re- 
quired at  all,  and,  as  actual  experience 
showed,  were  only  required  seven  diys  in 


four  months  of  the  term.  This  waa  the  same 
compensation  as  was  paid  some  of  the  teadb- 
ers  in  said  district  for  constant  service,  whiCh 
fact  plaintiff  admits  she  knew.  It  might  be 
proper  enough  to  pay  those  who  came  at 
the  eleventh  hour,  or  came  not  at  all,  equally 
with  those  who  "have  borne  the  burden  and 
heat  of  the  day,"  If  the  trustees,  like  the  mas- 
ter of  the  vineyard,  were  dispensing  of  their 
own;  but.  In  our  view,  the  law  governing 
them  forbids  such  munificence  in  their  stew- 
ardship for  the  people  of  their  district. 

Aside  from  that  view  of  the  case,  it  seems 
hardly  reasonable.  In  the  light  of  the  cir- 
cumstances, that  plaintiff  should  conclude, 
from  her  selection  as  "supply  teacher"  at  the 
compensation  stated,  that  she  was  elected 
to  a  sinecure,  the  principal  duty  of  which, 
prospectively  and  practically,  was  to  draw  a 
salary  equal  in  amount  to  that  paid  teachers 
for  constant  service.  In  adopting  that  con- 
clusion, so  far  as  the  record  shows,  plaintiff 
made  no  inquiry  as  to  the  understanding 
or  contemplation  of  tbe  trustees.  Indeed,  the 
implication  appears  quite  strongly,  from  what 
ia  shown,  that  plaintiff  and  her  advisers 
avoided  raising  that  question,  for,  although 
plaintiff  knew  the  teachers  of  said  district 
were  paid  at  the  close  of  each  school  month, 
plaintiff  made  no  application  for  the  amoimt 
claimed.  This  was  not  made  at  all  until  May 
or  Jtme  following  the  months  for  which 
the  salary  Is  now  claimed.  FlalntlfTs  father. 
In  testi^ing  on  her  behalf,  assumed  to  state 
the  reason  why  plaintiff  did  not  apply  for 
het  alleged  salary  at  the  close  of  the  school 
months  as  they  progressed  by  saying  that  he 
had  been  trustee  for  35  years,  "and  it  was 
the  custom  for  the  clerk  to  pay  the  teachers 
without  an  application  from  them."  If  such 
was  understood  by  plaintiff  and  her  ad- 
visers to  be  the  custom,  it  seems  to  ns  that 
the  failure  to  receive  payment  would  hare 
aroused  Inquiry  without  such  long  d^ay;  and 
it  seems  also  that  that  y&cy  fact,  if  plaintiff 
was  really  counting  upon  such  payment  with- 
out service,  would  have  tended,  at  least,  to 
lead  her  to  the  conclusion  that  the  oiScers  Of 
the  district  did  not  contemplate  paying  a  reg- 
ular salary  for  plaintiff's  occasional  service,  or 
no  service  at  aU.  The  statute  of  this  state 
contains  a  just  rule  of  Interpretation  in  this 
connection,  in  the  provision  that,  "when  the 
terms  of  an  agreement  have  been  intended 
In  a  different  sense  by  the  different  parties 
to  it,  that  sense  Is  to  prevail  against  either 
party  in  which  he  supposed  tbe  other  un- 
derstood it"  Section  636,  Code  Civ.  Proc. 
The  clerk  of  said  district,  in  his  testimony 
on  behalf  of  plaintiff,  states  that  in  Decem- 
ber (one  of  the  months  for  which  she  claimed 
salary)  she  again  applied  by  letter  for  ap- 
pointment as  regular  teacher  in  one  of  the 
schools  of  said  district,  the  salary  for  w^ch 
was  $70  per  month;  that  such  application, 
with  some  others,  was  delivered  by  the  derk 
to  the  committee  on  teachers  and  salaries, 
and  waa  not  returned  to  him;  tba«tore,  he 
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was  unable  to  produce  it  at  the  trlaL  Plain- 
tiff disputed  her  witness  in  this  particular, 
denying  that  she  made  that  application. 
Neverthdess,  the  testimony  of  Mr.  Musgrave, 
the  derls  of  the  district,  who  was  called  by 
both  parties,  sounds  very  frank  and  disinter- 
ested. Indeed,  if  any  leaning  is  discoverable 
at  all,  it  is  towards  the  plaintiff;  and  that 
circumstance  is  told  with  so  much  detail  that 
It  seems  quite  Improbable  he  should  be  mis- 
taken. However,  that  incident  may  only 
show  that  plaintiff  was  seeking  more  work, 
and  not  more  compensation.  The  court  found 
the  plaintiff,  under  said  engagement,  was  enti- 
tled to  compensation  for  the  time  served  at 
the  rate  of  $70  per  month.  In  our  opinion, 
this  was  the  proper  interpretation.  The  case 
is  therefore  remanded,  with  directions  to 
overrule  plaintiffs  motion  for  new  trial. 
Costs  may  follow  the  Judgment 

PEMBERTON,  0.  J.,  concurs. 


MONTANA   MILLING   CO,   t.   JBFFERIS, 

Sheriff. 
(Supreme  Court  of  Montana.    Feb.  26,  1894.) 

Bbebivfb  —  Failure  to  Execite  Attachment— 
OAR^]snixo  Debtors. 
Under  Code  Civ.  Proc.  {  184  et  seq.,  re- 
qnirlng  a  sheriff,  on  receiving  an  attachment, 
without  delay  to  attach  all  defendant's  nonex- 
empt  property,  including  debts,  named  in  the 
writ,  and  ^section  188)  on  receiving  information 
in  ivriting  from  plaintiff  or  his  attorney  that  any 
person  has  any  credits  or  other  personalty  of 
defendant,  or  is  owing  him  any  debt,  to  serve 
on  such  person  a  copy  of  the  writ,  and  notice 
that  such  property  is  attached,  a' sheriff  who  has 
attached  the  debtor's  stock  in  trade,  and  taken 
possession  of  bis  books  of  account,  is  liable  for 
failure  to  garnish  those  who  appear  therein  as 
debtors,  without  written  notice  from  plaintiff 
or  his  attorney. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   WUllam  H.  Hunt,  Judge. 

Action  by  the  Montana  Milling  Company 
against  Charles  M.  Jefferis,  sheriff  of  Lewis 
and  Clarke  county,  for  damages  for  failure 
to  execute  a  writ  of  attachment  Judgment 
for  defendant    Plaintiff  appeals.    Reversed. 

Edward  C.  Russell,  for  appellant  Leslie 
&  Craven  and  McConnell,  Clayberg  &  Gunn, 
for  appellee. 

PEMBERTON,  C.  J.  This  is  an  action  for 
damages,  brought  -against  the  defendant  for 
neglect  and  failure  to  execute  a  writ  of  at- 
tachment in  his  hands  as  sheriff  of  Lewis  and 
Clarke  county.  The  case  was  tried  in  the 
court  l>elow  on  an  agreed  statement  of  facts, 
which  is  as  follows: 

"(1)  That  the  Montana  Milling  Company 
was,  at  all  the  times  hereinafter  mentioned, 
and  now  is,  a  corporation  organized  under  the 
laws  of  the  state  of  Montana,  doing  business 
at  Helena,  In  said  county  of  Lewis  and 
Clarke;  that  Charles  M.  Jefferis  was,  at  all 
times  hereinafter  mentioned,  and  now  is,  the 


Sheriff  of  said  county  of  Lewis  and  Clarke 
(2)  That  on  the  loth  day  of  September,  18BS, 
the  Montana  Milling  Company  commenced  sd 
action  against  Kuphal  &  Schumacher,  and  t 
writ  of  attachment  was  issued  in  said  acti  -z. 
and  placed  in  the  hands  of  Charles  M.  J^- 
feris,  sheriff,  on  the  same  day,  and  Judgmenr 
against  said  defendants  in  favor  of  said  pUx- 
tlff  was  thereafter  rendered.  (3)  Six  otb» 
writs  of  attachment  in  as  many  suits  against 
the  same  defendants,  were  in  ttae  bands  «( 
said  sheriff  when  he  received  that  of  tbe 
Montana  Milling  Company,  and  six  or  mo» 
writs,  in  as  many  more  suits  against  the  saci* 
defendants,  were  placed  In  the  bands  of  saij 
sheriff  after  that  of  the  Montana  MUlini: 
Company.  (4)  In  pursuance  of  the  first  and 
subsequent  writs,  including  that  of  the  Moo- 
tana  Milling  Company,  the  store  of  defenii- 
ants  Kuphal  &  Schumacher,  together  with 
stock  of  goods  and  fixtures  tho'ein,  was 
attached  by  said  sheriff  on  said  15th  day 
of  September!  1890.  (5)  The  books  of  ac- 
count of  said  defendants  Kuphal  &  Sdra- 
macher  were  in  the  said  store  at  the  tintf 
of  said  levy,  were  taken  possession  of  hj 
said  sheriff,  no  one  having  made  a  de- 
mand for  them,  but  were  never  attached 
by  said  sheriff.  (6)  No  written  praecipe  or 
notice,  as  contemplated  by  section  188  of  the 
Revised  Statutes  of  Montana,  for  gamisliin; 
debtors  of  said  defendants  Kuphal  &  Schu- 
macher, was  given  to  said  sheriff  by  the  said 
Montana  Milling  Company,  nor  has  any  ever 
been  given.  Though  the  said  Montana  Mill- 
ing Company  did,  at  the  time  of  bringing  said 
suit,  have  reason  to  believe  that  certain  par- 
ties were  indebted  to  said  Kuphal  &  Schn- 
macher,  yet  it  failed  to  give  said  sheriff  a 
written  notice  containing  the  names  of  said 
parties  so  indebted,  and  the  amounts  of  said 
Indebtedness.  (7)  Said  sheriff  attached  no 
moneys  due  said  Kuphal  &  Schumacher  by 
garnishment  until  the  20th  day  of  September, 
1890,  and  then,  under  writs  of  attachment 
issued  in  the  suits,  respectively,  of  Geo.  R. 
Newell  &  Co.  v.  Kuphal  &  Schamachpr. 
placed  in  his  hands  •September  24,  1890,  and 
Franklin  McVeagh  &  Co.  v.  Kophal  &  Scbo- 
macher,  placed  in  his  hands  on  the  17th  day 
of  September,  1890,  a  written  praecipe  for 
such  garnishment  having  been  filed  with  said 
sheriff  in  the  case  of  Franklin  McVeaRh  & 
Co.  on  or  about  the  29th  day  of  September. 
1890,  and  In  the  case  of  Geo.  R.  Newell  & 
Co.  on  the  1st  day  of  October,  1890.  A  copy 
of  said  praecipes  are  hereto  attached,  marked, 
respeotively,  'Bxhibit  A"  and  'Exhibit  B.'  and 
made  a  part  hereof.  (8)  That  under  the  last- 
mentioned  writs  the  sheriff  collected  thi  sum 
of  $959.27,*  which  he  paid  to  said  pla.'.:!:ffs 
Geo.  R,  Newell  &  Co.  and  Franldin  McW  i^h 
&  Co.,  under  their  writs  of  attachment.  v«lji.:ji 
were  subsequent  to  that  of  the  Montan;:  Mill- 
ing Company,  which  said  sum  was  co^ei-t'')! 
from  debtors  of  said  Kuphal  &  Schuroacli.-r. 
who  appeared  to  be  such  debtors  by  tho  ^-'.l 
boolu  of  account  of  said  Kuphal   ,&   ^'  u-.;- 
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miulicr  In  tlio  hands  of  said  sheriff  as  afore- 
«ald.  (0)  That,  If  said  sum  collected  nnder 
s;ii,i  ;;;iiuishnu>nts,  and  paid  over  to  said  sub- 
Kf<ii;eut  attaching  creditors,  had  been  paid  by 
said  sheriff  to  the  attaching  creditors  In  the 
order  of  their  priority,  the  said  Judgment  of 
the  Montana  Milling  Company  would  have 
becu  paid  In  full.  (10)  That  the  said  judg- 
ment of  the  Montana  Milling  Company  Is 
still  unsatisfied,  and  there  Is  no  property  In 
the  sherifTs  bands,  or  under  bis  control,  of 
•aid  Kapha!  &.  Schumacher,  to  satisfy  it" 

The  points  of  contention  submitted  to  the 
court  below  were  as  follows:  "The  Montana 
Milling  Company  claims  that  Charles  M. 
Jefferls,  as  sheriff.  Is  liable  to  it  for  the 
amount  of  its  said  Judgment  against  said 
Kuphal  &  Schumacher  by  reason  of  his  negli- 
gence in  not  levying,  under  its  said  writ  of  at- 
tachment, on  the  said  credits  of  said  Kuphal 
&  Schumacher.  Charles  M.  Jefferls,  sheriff, 
claims  that  he  is  not  so  liable,  for  the  reason 
that  he  was  under  no  obligation  to  said  Mon- 
tana Milling  Company  to  levy  upon  such 
credits  un'der  said  writ,  not  having  received 
any  written  praecipe  or  information  in  writ- 
ing from  said  plaintiff  or  its  attorney,  as  con- 
templated In  section  188  of  the  Revised  Stat- 
utes of  Montana,  (page  74;)  that  if  there  was 
any  negligence  it  was  on  the  part  of  said 
Montana  Milling  Company,  and  not  said  sher- 
Itt." 

Upon  this  statement  of  facts  and  these 
points  of  contention  the  court  rendered  Judg- 
ment in  favor  of  the  defendant  From  this 
Judgment  this  appeal  is  prosecuted. 

From  the  contention  of  the  parties,  as 
shown  above,  it  will  readily  be  seen  that  the 
appellant  contends  that  it  was  the  duty  of 
the  respondent,  as  sheriff,  to  attach  the  debts 
owing  to  Kuphal  &  Schumacher,  as  shown 
by  the  books  of  account  of  that  firm,  taken 
possession  of  by  him  under  the  writs  of  at- 
tachment against  said  firm,  without  any 
written  notice,  while  the  respondent  con- 
tends that  he  was  not  required  to  attach 
snch  debts,  or  garnish  the  debtors  of  said 
firm,  without  a  written  notice  so  to  do.  The 
law  of  this  state  requires  a  sheriff,  when  a 
-n-rit  of  attachment  is  placed  in  his  hands, 
without  delay  to  attach  and  safely  keep  all 
the  property  of  the  defendant,  including 
dobts,  named  in  the  writ,  not  exempt  from 
execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand. 
Sections  184-186,  Code  Civ.  Proc.  Subdivi- 
sion 5  of  said  section  186  prescribes  the 
m.inncr  of  attaching  debts  and  credits  in  the 
bands  of  persons  owing  such  debts,  or  nav- 
Inf;  in  their  possession  such  credits.  Appel- 
lant contends  that  imder  these  provisions  of 
the  statute  It  was  the  duty  of  the  sheriff  to 
attach  the  debts  due  the  said  firm  of  Kuphal 
&  Schumacher  in  the  hands  of  the  persons 
owing  them,  as  shown  by  the  books  of  ac- 
count of  said  firm  in  the  possession  of  the 
sheriff  nnder  the  writ  of  attiichment  Issued 
R;rainst   said   firm    without  written  notice. 


The  resrpondent  contends  that  section  ISii  of 
the  Code  of  Civil  Procedtu-e,  which  is  as  fol- 
lows: "Upon  receiving  Information  In  writ- 
ing from  the  plaintiff  or  his  attorney,  that 
any  person  has  in  his  possession,  or  under 
his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  is 
owing  any  debt  to  the  defendant  the  sheriff 
shall  serve  upon  such  person  a  copy  of  the 
writ  and  a  notice  that  such  credits  or  other 
proi>erty  or  debts,  as  the  case  may  be,  are 
attached  in  pursuance  of  such  writ,"— con- 
trols and  is  decisive  in  this  case.  In  other 
words,  the  respondent  contends  that  a  writ- 
ten notice  under  said  section  188  was  a  sine 
qua  noQ  to  the  fixing  of  the  liability  of  the 
sheriff  for  falling  to  garnish  the  debtors  of 
said  firm  of  Kuphal  &  Schumacher.  Why 
was  it  necessary  to  give  the  respondent  no- 
tice in  writing  to  garnish  any  of  the  debt- 
ors of  said  firm?  He  had  possession  of  the 
boolES  of  account  of  said  firm  unda:  the 
writs  of  attachment  in  bis  hands.  He  had 
all  the  information  necessary  as  to  who  were 
the  debtOTs  of  said  firm.  The  books  of  ac- 
count of  the  attached  firm  gave  him  that  In- 
formation. It  was  his  duty,  under  the  law, 
to  attach,  without  delay,  all  the  property  of 
the  defendants  in  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  would 
be  snfflclent  to  pay  the  demand  of  the  plain- 
tiff. The  debts  of  the  flirm  were  as  much 
property,  and  as  much  subject  to  attach- 
ment M  any  other  charact»  of  property. 
Then,  why  was  it  not  as  much  his  duty  to 
attach  the  debts  in  the  hands  of  the  persona 
owing'  them,  in  the  manner  prescribed  by 
law?  If  he  failed  to  use  due  diligence  in  at- 
taching property,  or  did  not  attach  sufiiclent 
to  satisfy  the  demand  of  plaintiff,  he  ren- 
dered himself  liable  to  plaintiff  for  damages. 
Drake,  Attacbm.  §{  188,  190-lOla.  Nor  was 
the  plaintiff  required  to  notify  him  in  writ- 
ing, or  otherwise,  as  to  whom  he  should  gar- 
nish, or  what  property  to  attach.  It  was 
the  duty  of  respondent  to  make  reascmable 
effort  to  find  sufiiclent  property  and  effects 
of  the  defendant  to  satisfy  the  demands  ot 
the  plaintiff.  This  he  did  not  do.  He  could 
as  well  have  garnished  the  debtors  of  said 
firm,  tmder  the  writ  issued  in  the  suit  ot 
plaintiff,  without  written  notice,  as  he  did 
under  subsequent  writs  with  written  notice; 
for  the  written  notice,  In  the  subsequent  at- 
tachments, to  garnish  debts,  reads  as  fol- 
lows: "Geo.  R.  Newell  &  Co.  vs.  Kuphal  & 
Schumacher.  To  the  sheriff:  We  under- 
stand that  you  have  a  list  In  your  posses- 
sion of  the  creditors  of  the  above-named  de- 
fendants. Since  the  plaintiffs  in  the  al)ovM- 
named  cause  are  probably  the  last  on  the  list 
in  the  general  attachment  on  the  Roods,  will 
yon  please  garnish  a  sufficient  number  of 
those  indebted  to  the  defendants  who  have 
not  been  garnished,  in  order  to  have  enough 
secured  by  the  writ  to  secure  our  demand." 
This  notice  did  not  designate  any  particular 
debtw  or  debtors.    It  simply  called  tiie  abec-l  ^ 
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ifl's  attention  to  the  list  of  debtors  of  said 
firm  contained  in  tbe  books  of  acconnt,  and 
asiced  that  thej  t>e  garnished.  This  was 
merely  calling  his  attention  to  Information 
be  already  had,  and  to  proi>erty  which  it 
was  bis  duty  to  have  attached  under  former 
wilts.  We  do  not  think  the  plaintiff  was  re- 
quired, under  said  section  188,  to  give  the 
respondent  written  notice  to  garnish  tbe 
debtors  of  the  defendant  firm,  under  tbe 
facts  apd  circumstances  of  this  case,  or  that 
such  ■written  notice  was  a  prereqidslte  to  tbe 
liability  of  the  respondent  See  Hargrave  t. 
Peurod,  12  Am.  Dec.  201,  and  authoriUes  cit- 
ed in  note.  Crock.  Sher.  t  851.  It  was  the 
duty  of  the  sheriff  to  have  attached  the  debts 
due  sold  firm,  as  shown  by  the  books  of  ac- 
count of  said  4rm  in  his  possessicm,  and  to 
have  paid  oat  the  proceeds  or  amounts  so 
collected  in  the  order  of  the  priority  of  the 
writs  of  attachm£nt  in  his  bands;  or,  bar- 
ing garnished  said  debtors,  and  collected  the 
amount  owing  said  firm,  if  be  had  any  doubt 
as  to  bow  be  should  proceed  in  paying  out 
tbe  same,  he  should  have  brought  the  monex 
into  court,  and  asked  for  an  order  as  to  tne 
disposition  thereof.  In  this  manner  he  oonid 
have  protected  himself  as  well  as  this  appe- 
lant Tbe  Judgment  of  tbe  court  below  Is 
therefore  reversed,  and  the  cause  remanded 
with  tnstructions  to  enter  judgment  in  taxor 
of  the  plaintiff.     Reversed. 

HAEWOOD,  J.,  coBcora. 


DENVER,  T.  4s  FT.  W.  RY.  CO.  t.  PULAS- 
KI IRRIGATING  DITCH  CO.' 
(Supreme  Court  of  Colwado.    Jan.  16,   1894.) 
Tbbspass^Permaneitt  and  Temporabt  Damaoks 
— Pleading— Opinion  Etidencs. 

1.  nte  first  count  of  a  complaint  was  for 
damage  to  plaintilTs  irrigating  ditch,  and  al- 
leged that  defendant  railway  company  de- 
stroyed it  in  many  places,  laid  its  track  over 
and  along  it,  bnilt  bridges  over  it,  and  changed 
the  natural  drainage  of  the  adjacent  land  so 
as  to  cause  floods  to  strike  the  ditch  and  ren- 
der it  worthless.  The  second  count  was  for 
abatement  and  injunction;  but  the  parties 
stipulated  that  the  cause  should  be  dismissed 
as  to  the  second  count,  and  proceed  on  the  ^rst 
count  for  permanent  damages,  on  the  under- 
standing that  the  railroad  should  remain  per- 
manently as  located.  Held,  that  plaintiff  was 
not  entitled  to  recover  temporair  or  special 
damages. 

2.  The  estimate  of  a  witness  as  to  the 
extent  to  which  the  carrying  capacity  of  an  irri- 
gating ditch  was  diminished  by  the  building  of 
a  railroad  over  and  along  it  was  admissible, 
when  he  was  familiar  with  the  ditcli,  liad  ex- 
amined it  before  and  after  the  railroad  was 
built,  and  had  observed  bow  the  building  of 
abutments  and  the  placing  of  other  obstructions 
in  its  channel  affected  its  carrying  capacity. 

Appeal  from  district  court.  Las  Animas 
county. 

Action  by  the  Pnlasld  Irrigating  Ditch 
Company  against  tbe  Denver,  Texas  &  Ft 

>  Rehearing  denied  March  7,  1804 


Worth  Railway  Company  (or  damages  K 
plaintiff's  ditch.  From  a  Judgment  for  pbun- 
tiff,  and  an  order  denying  a  new  trial,  6e- 
f  endant  appeals.    Reversed. 

The  other  facts  fully  appear  In  tbe  foUov- 
ing  statement  by  60DDAKD,  J.: 

This  is  an  action  to  recover  .damages  tor 
an  alleged  trespass.  The  appellee,  on  aod 
prior  to  tbe  1st  day  of  August  VsSJ.  was  the 
owner  of  an  irrigating  ditcb  taken  oat  of 
tbe  south  side  of  tbe  Las  Animas  riv^er.  It 
was  about  15  miles  in  length,  15  feet  wide 
at  tbe  top,  and  12  feet  wide  at  the  bottom, 
and  covered  with  water  to  tbe  deptb  of  2 
feet,  and  was  used  in  irrigating  a  lar^ 
area  of  land,  and  was  of  the  alleged  Talue  of 
$30,000.  As  Its  cause  of  action,  plaintiir 
avers  "that  on  or  about  said  date  tbe  defend- 
ant entered  upon  said  irrigating  ditcb  witli 
teams,  plows,  and  scrapers,  and  dug  up  and 
destroyed  said  ditch  in  many  places,  and 
afterwards  laid  its  railroad  track  over,  on, 
and  along  said  ditcb,  and  bnilt  bridges 
across,  over,  and  on  said  ditch,  and  cban^red 
the  natural  drainage  of  tbe  adjabent  land^ 
so  as  to  cause  great  fioods  to  strike  said 
ditch,  BO  as  to  totally  destroy  and  raider 
wcHTthless  said  ditch,  to  tbe  damage  of  the 
plaintiff  in  the  sum  of  thirty  thousand  dol- 
lars." The  complaint  originally  contained  a 
second  count  and  prayer  for  equitable  r«^ 
lief,  but  the  same  was  dismissed  upon  the 
trial,  in  pursuance  of  the  following  stipula- 
tion: "It  is  here  in  open  court  stipolated 
between  tbe  counsel  for  plaintiff  and  defend- 
ant, and  agreed  that  the  same  be  made  pari 
of  the  record  in  said  cause,  as  follows,  to 
wit:  '  Dismissed  as  to  second  connt,  and 
prayer  for  abatement  and  injunction.  Canse 
to  proceed  on  first  count  for  permanent 
damages,  and  upon  undvstanding  tbat  road 
remain  permanently  as  located,  and  ac- 
quire rights  thereby  to  remain  permanently 
as  located.' "  The  trial  was  to  a  Jury,  and 
resulted  in  a  verdict  in  favor  of  plaintiff  for 
the  sum  of  $2,400.  Motion  for  new  trial 
was  overruled,  and  Judgment  rendered  on  the 
verdict  To  revise  this  Judgment,  defendant 
below  prosecutes  this  appeaL 

Teller  &  Orahood,  for  appellant  Jobs 
McKeougb,  for  appellee. 

GODDARD,  J.,  (afto-  statins  the  facts.) 
Tbe  principal  question  presented  by  tbe  as- 
signment of  errors  is  as  to  the  character  and 
amount  of  tbe  damages  recovraable  under 
the  complaint  It  is  insisted  by  counsel  for 
appellant  that  such  damages,  if  any,  as  re- 
sulted from  tbe  temporary  Interference  of 
the  flow  of  water  in  the  ditch  occasioned  by 
appellant  while  constructing  its  road,  are 
not  recoverable  under  the  pleadings,  and  tiiat 
no  recovery  can  be  had  for  damages  accming 
from  the  alleged  wrongful  acts  subsequent  to 
tbe  commencement  of  the  suit  We  are  dear- 
ly of  tbe  opinion  tbat  under  the  compLiint. 
especially  as  supplemented,  by  tba  stipula- 
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)le  or  Uie  aamage  tnat  resuitea  tnere- 
n.  By  Tli'tue  of  the  stipulation  the  ap- 
ant  was  relieved  from  any  further  actions 
his  character  on  account  of  the  location 
coustructiou  of  its  road,  and  acquired 
ri^Ut  to  have  Its  road  remain  as  located, 
H>usideration  of  submitting  to  full  and 
I  recovery  in  this  action.  Competent  evi- 
:e  of  general  damages,  both  present  and 
ipective,  that  were  naturally  or  reason- 
incident  to  the  acta  complained  of,  was 
cfore  admissible,  and  the  rule  for  assess- 
such  damages  was  properly  stated  to  the 
by  the  court  in  Its  general  charge.  Up- 
tie  question  of  temporary  or  special  dam- 
tbe  following  instruction  was  given: 
2.  The  damages  thus  claimed  are  of  a 
lorary  and  permanent  character.  Now, 
>u  believe,  from  a  preponderance  of  the 
ence  adduced  herein,  that  the  plaintiff, 
ash  the  construction  of  said  railway, 
deprived  of  the  use  of  the  said  ditch  and 
waters  conveyed  thereby,  so  far  as  the 
deprivation  was  of  a  temporary  charac- 
lue  to  temporary  causes,  and  not  one  of 
>ermanent  effects  of  the  construction  and 
itenance  of  said  railway,  and  existed 
to  December  10,  1887,  you  will  allow 
tlalotlfC  the  value  of  the  use  of  said  wa- 
during  such  time  as  the  plaintiff  was 
deprived  thereof,  provided  you  believe, 
a  preponderance  of  the  evidence,  that 
is  thus  deprived,  and  tliat  such  use  had 
ralue."  The  complaint  contains  no  aver- 
that  will  sustain  a  recovery  for  tern- 
7  or  special  damages,  and  by  the  stlpu- 
1  the  recovery  was  expressly  limited  to 
anent  damages,  and  from  the  testimony 
juced  itdoee  not  appear  how,  or  in  what 
ct,  the  appellee  suffered  any  loss  or  dam- 
>y  reason  of  the  temporary  Interruption 
3  flow  of  water  during  the  construction 
e  railroad.  It  \?a8  therefore  clearly  er- 
ua  to  submit  the  question  of  temporary 
gcs  to  the  Jury.  We  think  the  giving 
is  instruction  constitutes  error  that  ne- 
ates  a  reversal  of  the  Judgment 
rlew  of  a  retrial  of  the  case  it  Is  proper 
(ve  notice  the  error  predicated  upon  the 
ision  of  certain  testimony,  yhe  witnesses 
Garner,  Fuller,  and  Grassmuck  were 
tted  to  give  estimates  as  to  the  extent 
irrylnfiT  capacity  of  the  ditch  was  dlmln- 
by  reason  of  the  interference  with  the 
ft  water  therein,  caused  by  the  change 
channel  and  the  various  obstructions 
I  tborein  by  appellant  in  building  its 
It  is  Insisted  by  counsel  for  appellant 
be  testimony  was  inadmissible  because 
ere  opinion  of  witnesses  who  were  not 
La.  Wbile  the  general  rule  is  that  the 
n  of  a  witness  is  inadmissible  except 
the  Inquiry  involves  a  question  of  slciU 
>nce,  and  tho  witness  possesses  a  pecu- 
nowledge  of  the  subject,  acquired  by 


scripaon  or  estimate  or  magmtuae,  size,  ai- 
mensicm,  velocity,  value,  etc.,  and  when,  from 
the  nature  of  the  subject  under  Investigation, 
it  Is  difficult  or  impossible  to  state  with  suf- 
ficient exactness,  or  in  detail,  the  facts,  with 
their  surroundings,  in  such  a  manner  as  to 
produce  upon  the  minds  of  the  jury  the  im- 
pression that  a  personal  observation  has  pro- 
duced upon  the  mind  of  the  witness.  In  such 
cases  it  is  permissible  for  the  witness,  who  has 
had  the  benefit  of  personal  examination,  to 
supplement  the  statement  of  facts  detailed  by 
him  with  his  opinion  or  conclusion.  Such 
testimony  is  not  an  "opinion,"  In  Its  ordinary 
sense,  which  is  an  Inference  as  to  what  will 
f<^ow  from  a  given  state  of  facts,  but  rather 
the  statement  of  a  result  that  has  happened, 
and  is  observable  as  an  existing  condition. 
It  appears  from  the  examination  of  these  re- 
spective witnesses  that  they  were  familiar 
with  the  ditch  in  question,  bad  examined  it 
before  and  after  appellant's  road  was  built, 
and  bad  observed  the  effect  that  the  chang^cs 
made  In  its  course,  the  building  of  abutments 
and  placing  of  other  obstructions  In  its  chan- 
nels had  upon  its  capacity  to  carry  water; 
and  we  think  their  estimates  as  to  the  ox- 
tent  such  captidty  was  diminished  were  prop- 
erly admitted. 

It  is  unnecessary  to  notice  the  other  er- 
rors assigned,  as  the  questions  they  present 
may  not  arise  on  another  trial.  For  the 
reasons  given,  the  judgment  will  be  reversed, 
and  cause  remanded.    Reversed. 


GOODYKOONTZ,  S^ate  Aaditor,  v.  ACKBK. 
(Supreme  Court  of  Colorada  Jan.  16,  1894.> 
IxsPECTOR  01  Mbtax-lifebods  Mik^s  — Appeopbi- 

ATION  POR  SAI.ART  —  MANDAMUS   TO  AUDITOR  — 
CONSTITUTIOSAL  LaW  —  RsClTAIiB     I»    PKIVATS 

Acts — Conclubi  v  e  x  ess. 

Const  art  5,  {  83,  provides  that  no- 
money  shall  be  paid  out  of  the  treasury  except 
upon  appropriation,  and  on  warrant  drawn  by 
the  proper  officer.  Mills'  Ann. -St.  §  1827,  pro- 
vides that  "no  warrant  shall  be  drawn  by  the 
auditor  or  paid  by  the  treasurer  unless  the 
money  has  been  previonslT  appropriated  by 
,  law."  Act  April  1,  18S9,  §  13,  provides  that 
"the  inspector  of  metalliferoas  mines  shall  re- 
ceive a  salary  of  $3,500  per  year,  to  be  paid 
monthly  by  the  state  treasurer  out  of  any 
moneys  appropriated  for  that  purpose,  on  cer- 
tificate of  said  inspector."  Held,  that  mandamua 
will  not  lie  to  compel  the  state  auditor  to  issue 
warrants  for  the  salary  of  the  in«rpector  of 
metalliferous  mines  where  no  appropriatioa  ha» 
been  made  therefor. 

On  Rehearing. 

The  preamble  of  an  act  (Sesa.  Laws 
1893,  p.  42)  for  the  relief  of  a  former  inspector 
of  metalliferous  mines  recites:  "Whereas,  the 
appropriation  for  the  salary  and  expenses  of 
officers  was  made  in  said  act  approved  April  1, 
1889."  Hrld,  that  such  recital  is  not  conclusive 
that  the  act  of  April  1,  1889.  constituted  an  ap- 
propriation, within  the  meaning  of  the  con- 
stitution. 
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Error  to  district  court,  Arapahoe  county. 

Mandamus  proceedings  by  Henry  L.  Acker, 
as  Inspector  of  metalliferous  mines,  against 
Floyd  M.  Goodykoontz,  as  state  auditor,  to 
compel  the  Issuance  of  warrants  for  petition- 
er's salary.  From  a  Judgment  for  petitioner, 
respondent  brings  error.  Reversed.  Peti- 
tion for  rehearing  denied. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HAYT,  0.  J.: 

Mandamus  proceedings  against  the  auditor 
of  state  to  compel  the  Issuance  of  warrants 
for  the  salary  of  the  inspector  of  metallifer- 
ous mines.  Judgment  in  the  district  court 
for  petitioner.  The  state  constitution  pro- 
vides that  there  shall  be  established  and 
maintained  the  office  of  commissioner  of 
mines.  The  legislature  has,  however,  never 
created  an  ofHce  by  this  title,  but  by  an  act 
passed  In  1883.  and  still  in  force,  it  did  cre- 
ate the  office  of  Inspector  of  coal  mines,  and 
by  a  subsequent  act,  passed  In  the  year  1889, 
it  created  the  additional  office  of  Inspector  of 
metalliferous  mines,  and  provided  for  an  in- 
spector to  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  sen- 
ate, who  should  hold  his  office  for  two  years, 
or  until  his  successor  shall  be  appointed  and 
qualifled.  See  Sess.  Laws  1889,  p.  254.  This 
act  also  provides,  in  section  13,  that  "the  in- 
spector of  metalliferous  mines  shall  receive 
a  salary  of  three  thousand  five  hundred 
(3,500)  dollars  per  year,  and  ten  cents  per 
mile  for  mileage  actually  and  necessarily 
traveled  In  the  discharge  of  his  official  duties, 
said  mileage  not  to  exceed  one  thousand 
(1,000)  dollars  in  any  one  year,  to  be  paid 
monthly  by  the  state  treasurer  out  of  any 
moneys  appropriated  for  that  purpose,  on 
the  certificate  of  said  state  inspector  of  met- 
alliferous mines,  showing  services  rendered 
and  the  amount  thereof;  and  on  presentation 
of  such  certificate  to  the  state  auditor  by  the 
person  entitled  thereto,  he  shall  Issue  his 
warrant  for  the  amount  thereof,  to  be  paid 
out  of  any  appropriation  as  aforesaid.  •  •  •" 
It  Is  admitted  by  the  pleadings  that  the 
defendant  In  error  was  duly  appointed  In- 
spector of  metalliferous  mines,  his  commis- 
sion bearing  date  April  20,  1893,  and  he  at 
once  accepted  and  enters  upon  the  discharge 
of  the  duties  of  the  office,  and  has  ever  since 
continued  to,  and  still  does,  discharge  the 
duties  thereof.  On  the  2d  day  of  November, 
1893,  the  Inspector,  having  performed  the  du- 
ties of  his  office  for  the  preceding  months  of 
August,  September,  and  October,  presented 
vouchers  for  his  salary,  in  due  form,  to  plain- 
tiff in  error,  the  state  auditor,  and  requested 
the  issuance  to  him  of  warrants  on  the  state 
treasurer  for  the  salary.  The  auditor  of 
state  declined  and  refused  to  issue  such  war- 
rants, upon  the  ground  that  no  appropria- 
tion had  been  made  for  the  payment  of  any 
salary  to  the  Inspector,  whereupon  the  In- 
spector presented  his  petition  to  the  district 
court  of  Arapahoe  county,  praying  for  a  writ 
of  mandamus  to  compel  plaintlfF  In  error  to 


issue  warrants  upon  the  state  trestsnrer  Is 
payment  of  the  salary  aa  aforesaid.  Tbs 
auditor,  by  way  of  answer  thereto,  pleads 
that  no  appropriation  had  been  made  by  tlx 
ninth  general  assembly  for  the  salary  of  the 
Inspector  of  metalliferous  mines,  and  alss 
that  there  was  no  state  fund  oat  of  -whid! 
said  salary  could  be  legally  i>ald.  As  the  re- 
sult of  a  hearing  upon  these  pleadings.  tb« 
district  court  ordered  a  peremptory  •writ  ci 
mandamus  to  Issue  against  plalntlflf  In  error, 
commanding  him  to  Issue  warrants  ts 
prayed  for  in  the  petition.  To  tbia  Judg- 
ment the  plaintiff  In  error  duly  excepted 
and  brings  the  case  here  upon  error. 

Eugene  Engley,  Atty.  Gen.,  and  H.  F*.  Sale 
for  plaintiff  In  error.  W.  D.  Wrlglit,  for  de- 
fendant In  error. 

HAYT,  C.  X,  (after  stating  the  facta.)  Wa* 
the  defendant  in  error  entitled  to  the  p«T- 
emptory  writ  of  mandamus?  It  Is  admitted 
that  no  appropriation  was  made  by  the  nlnt!i 
general  assembly  of  the  state  of  Colorado  for 
the  payment  of  any  salary  to  the  Inspector  of 
metalliferous  mines  for  the  year  1S93,  and 
also  that  there  Is  no  state  fund  out  of  wbicb 
such  salary  can  be  paid.  Section  33  of  arti- 
cle 5  of  the  constitution  provides  that  "no 
money  shall  be  paid  out  of  the  treasury 
except  upon  appropriations  made  by  law,  and 
on  warrant  drawn  by  the  proper  officer  In 
pursuance  thereof."  Among  the  statute^ 
passed  In  furtherance  of  this  constitutional 
provision  are  the  following:  "In  all  cases  of 
accounts  audited  and  allowed  against  the 
state,  and  in  all  cases  of  grants,  salaries,  par 
and  expenses,  allowed  by  law,  the  auditor  sliaD 
draw  a  warrant  on  the  treasurer  for  the 
amount  due.  In  the  form  required  by  law; 
provided,  an  appropriation  has  been  previ- 
ously made  for  such  purpose."  Mills'  Ann. 
St  I  1826.  "No  warrant  shall  be  drawn  by 
the  auditor,  or  paid  by  the  treasurer,  unless 
the  money  has  been  previously  appropriated 
by  law;  nor  shall  the  whole  amoimt  drawn 
for  or  paid  under  one  head  ever  exceed  the 
amount  appropriated  by  law  for  that  pur- 
pose." Id.  {  1827.  The  primary  object  of 
the  foregoing  provision  of  the  constitution, 
and  of  the  statutes  passed  in  aid  thereof.  U 
to  prevent  the  expenditiure  of  the  money  of 
the  people  without  their  consent,  expressed 
In  the  organic  law  or  by  constitutional  acts 
of  their  legislature.  An  appropriation  la 
made  a  prerequisite  to  payment  In  every  In- 
stance. Institute  T.  Henderson,  18  Colo.  98, 
31  Paa  714. 

Is  there  an  appropriation  out  of  which 
the  salary  of  defendant  in  error  should  b» 
paid?  The  argument  in  support  of  the  af- 
firmative is,  in  substance,  as  follows:  Xo  set 
form  of  words  Is  necessary  to  constitute  an 
appropriation;  it  Is  sufficient  if  the  lep^' 
latlve  intent  to  appropriate  money  for  a 
specific  purpose  clearly  appears  from  the 
statute;  and  when  the  salary  of  a   public 
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officer  is  fixed  by  Inw,  together  with  the  time 
.and  method  of  payment,  this  constitutes  an 
appropriation,  within  the  terms  of  our  con- 
stitution and  statutes.  Although  the  deci- 
sions are  not  uniform,  it  must  be  admitted 
tliat  the  trend  of  the  more  recent  cases  is  In 
support  of  this  argument  Carr  v.  State, 
(Ind.)  26  N.  E.  778;  22  Am.  St  Rep.  624, 
and  notes;  State  v.  Bnrdick,  (Wyo.)  33  Pac. 
125;  In  re  Continuing  Appropriations,  18 
Colo.  192,  32  Pac.  272.  Whether  the  peculiar 
proYlsions  of  our  constitution  with  reference 
to  general  appropriation  bills  should  be  held 
as  rendering  inapplicable  the  reasoning  upon 
which  the  foregoing  decisions  are  based, 
when  applied  to  the  expenses  of  the  legis- 
lative, executive,  or  Judicial  departments  of 
this  state,  we  are  not  called  upon  to  deter- 
mine. In  view  of  the  conclusion  at  which  we 
bare  arrived  in  regard  to  the  statute  relied 
upon  to  establish  an  appropriation  In  this 
case.  In  answer  to  a  legislative  question, 
this  court,  in  the  case  last  above  cited,  ex- 
pressed the  opinion  that  the  statutes  then 
under  consideration  were  sufficient  to  war- 
rant the  disbursement  of  certain  special 
funds  when  collected;  bat  the  (pinion  is  not 
to  be  taken  as  upholding  the  right  of  the 
auditor  of  state  to  draw  warrants  in  antici- 
pation of  the  collection  of  taxes  levied  for 
any  year  in  advance  of  the  years  usually 
covered  by  the  biennial  appropriations.  The 
statute  providing  for  the  inspector's  salary 
is  peculiar.  It  ditters  trom  the  provisions 
usually  employed  with  reference  to  the  com- 
pensation of  state  officers.  It  reads  as  fol- 
low^s:  "The  inspector  of  metalliferous  mines 
shall  receive  a  salary  of  three  thousand  five 
hundred  (3,500)  dollars  per  year,  and  ten  cents 
per  mile  for  mileage  actually  and  necessarily 
traveled  in  the  discharge  of  his  official  duties, 
said  mileage  not  to  exceed  one  thousand  (1,- 
OOO)  dollars  in  any  one  year,  to  be  paid  month- 
ly by  the  state  treasurer  out  of  any  moneys  ap- 
propriated for  that -purpose,  on  the  certificate 
of  said  state  Inspector  of  metalliferous  mines, 
showing  services  rendered  and  the  amount 
thereof.  •  •  •"  The  essential  difference  be- 
tween this  and  the  provisions  of  nearly  every 
other  statute  fixing  the  salary  of  public  offi- 
cers arises  from  the  addition  in  this  statute 
of  the  words,  "out  of  any  moneys  appro- 
priated for  that  purpose."  There  Is  but  one 
apparent  purpose  of  this  Innovation,  which 
is  that,  for  reasons  satisfactory  to  the  leg- 
islature, that  body  was  of  the  opinion  that 
the  payment  of  the  salary  and  expenses  of 
this  officer  should  be  dependent  upon  farther 
legislation. 

Were  it  neoeesary  to  advance  reasons  that 
might  have  bad  weight  in  the  legislative 
mind,  it  would  not  be  difficult  to  do  so.  This 
field  ct  legislation  being  new,  the  provisions 
of  this  bill  were  largely  experimental,  and  it 
-was  Imt  natural  that  the  legislature  should, 
for  this  reaton,  delay  the  appropriation  nec- 
•  €>ssai7  to  carry  the  same  into  effect  This 
act  not  only  provides  fOr  the  creation  of  the 
v.35P.no.9— 58 


office  of  mining  inspector,  designating  the 
amount  of  his  salary  and  the  rate  of  mile- 
age to  be  allowed,  but  also  provides  for  the 
appointment  of  three  assistants,  each  to  be 
allowed  a  fixed  salary  in  addition  to  mileage; 
and  it  was  but  natural  that  provision  for  all 
these  outlays  should  be  deferred,  to  be  con- 
sidered in  connection  with  the  general  ap- 
propriation bill,  as  was  afterwards  done  at 
that  session.  But,  whether  these  or  other 
reasons  operated  to  produce  the  result,  we 
must  construe  the  act  as  written.  Although 
no  set  form  of  words  is  necessary  to  consti- 
tute an  appropriation,  it  being  sufficient  If 
the  legislative  intent  to  appropriate  clearly 
appears,  on  the  other  hand,  the  courts  inva- 
riably refuse  to  infer  an  Intention  to  appro- 
priate from  doubtful  or  ambiguous  language. 
In  re  Continuing  Appropriations,  supra.  In 
the  act  before  ua  there  is  not  only  an  ab- 
sence of  language  that  may  be  considered 
either  doubtful  or  ambiguous  in  favor  of  the 
appropriation  claimed,  but  the  legislative  in- 
tent that  the  act  should  not  of  itself  consti- 
tute an  appropriation  is  clearly  manifest 
The  Judgment  of  the  district  court  is  accord- 
ingly reversed,  and  the  cause  remanded.  Re- 
versed. 

On  Rehearing. 

(March  7,  1894.) 

PER  CURIAM.  Upon  the  peUtion  for  re- 
hearing In  this  case  our  attention  is  for  the 
first  time  called  to  an  act  of  the  ninth  gen- 
eral assembly  entitled  "An  act  for  the  relief 
of  James  Hutchinson,  formerly  Inspector  of 
metalliferous  mines,  and  for  D.  L.  McCar- 
thy, John  Truan  and  George  Kisllngbury, 
formerly  assistant  inspectors  of  metalliferous 
mines,  and  making  an  appropriation  there- 
for." Sess.  Laws  1893,  p.  42.  In  the  pre 
amble  to  tills  act  the  statute  under  considera- 
tion  in  this  case  is  referred  to,  by  way  of  re- 
dtal,  as  follows:  "Whereas,  an  appropriatloa 
for  the  salary  and  expenses  of  officers  was 
made  in  said  act  approved  April  1,  1889." 
It  is  now  urged  that  the  foregoing  statement 
is  conclusive  upon  the  question  that  the  prior 
act  referred  to  constituted  an  appropriation, 
within  the  intent  and  meaning  of  the  con- 
stitution. Such  Is  not  the  law.  The  recital 
is  in  the  preamble  of  a  private  statute  for 
the  relief  of  certain  individuals  named  there- 
in; and  it  Is  well  settled  that  recitals,  even 
in  the  body  of  such  an  act,  bind  no  one  but 
those  who  applied  for  it  Moreover,  a  mere 
recital  of  fact  or  law  in  a  public  act  is  not 
conclusive  upon  the  courts,  while  such  re- 
citals, if  fotmd  in  a  mere  preamble,  are  of 
still  less  weight  Branson  v.  Wh:th,  17  Wall. 
32;  State  v.  Beard,  1  Cart  and.)  460;  El- 
mondorff  ▼.  Carmlchael,  3  Lltt  (Ky.)  478. 
The  rules  of  construction  invoked  by  counsel 
are  mere  aids,  to  be  relied  upon  only  when 
the  language  of  an  act  is  doubtful  or  ambig- 
uous. The  wording  of  the  statute  of  1889 
leaves  no  room  for  construction.  No  conclu- 
sion can  be  reached  otho'  than  the  one  ar» 
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rtred  at  In  tbe  previous  opinion  of  tbls 
court,  If  oU  the  words  of  the  statute  are  giv- 
en effect  No  appropriation  can  be  deduced 
from  ttie  language  of  the  act  unless  the 
qvialifylng  phrases,  "out  of  any  moneys  ap- 
propriated for  that  purpose,"  and  "to  be  paid 
out  of  any  appropriation  aa  aforesaid,"  be 
held  to  be  meaninglrss.  The  language  is 
plain,  and  admits  of  but  one  meaning,  and 
the  tasU  of  interpretation  can  hardly  be  said 
to  arise.  To  give  this  act  the  construction 
contended  for  would  not  be  to  interpret  tbe 
law,  bat  for  this  court  to  make  it  The  con- 
stitntion  of  Colorado  contains  niunerous  re- 
strictions upon  the  power  of  the  legislature, 
to  make  appropriations.  These  wise  and  be- 
neficent provisions  have  in  many  instances 
had  but  slight  weight  with  the  legislative  die- 
partment  of  the  government  Appropria- 
tions in  excess  of  the  constitutional  limits 
have  been  so  frequently  made  as  to  cease  to 
create  surprise.  Such  acts  embarrass  the  dis- 
bursing officers  of  the  state,  and  crowd  the 
doclvets  of  the  courts  with  cases  brought  for 
the  purpose  of  determining  the  priority  of 
different  appropriations,  or  the  validity  <^ 
warrants  issued  in  obedience  thereto.  We 
are  now  asked  to  add  to  this  embarrassment 
and  confusion  by  construing  an  appropria- 
tion out  of  an  act,  contrary  to  Its  express 
terms.  The  act  by  Its  peculiar  phraseology, 
gives  evidence  .of  a  caution  which  Is  to  be 
encouraged  as  an  Indication  of  more  conserv- 
ative legislation,  and  this  court  would  be 
derelict  in  its  duty  if  it  failed  to  give  effect 
to  the  legislative  Intent  which  is  clearly  ap- 
parent from  the  language  of  the  act  The 
petition  for  rehearing  will  be  denied.  Re- 
hearing denied. 


MORTGAGE   TRUST   CO.   OF    PENNSYL- 
VANIA V.  ELLIOTT.' 

(Supreme  Court  of  Colorado.    Feb.  6,   1894.) 

Appeal  vbou  Pbobatb  Codbt— Bond  and  No- 
tice. 

1.  Mills'  Ann.  St  §  1097,  providing  that  ap- 
peals from  county  courts  sitting  in  probate  shall 
be  prosecuted  like  appeals  from  justices  of  the 
peace,  does  not  require  such  appeals  to  be  taken 
in  the  same  time  as  those  from  justices,  and 
the  counti'  court  may  cxteml  the  time  for  Cling 
bond.  Lusk  v.  Kershow,  30  Pac.  62,  17  Colo. 
461,  followed. 

2.  The  act  of  18S3  aa  to  notice,  etc.,  in  ap- 
peals from  county  courts,  does  not  apply  to  pro- 
bate cases.  T,nsk  v.  Kershow,  30  Pac.  62,  17 
Colo.  481,  followed. 

Error  to  district  court,  Costilla  county. 

In  the  matter  of  the  estate  of  William  B. 
Clancy,  deceased.  Appeal  to  the  district 
court  of  the  Mortgage  Trust  Company  of 
Pennsylvania  against  D.  J.  Elliott,  admin- 
istrator, from  a  decree  disallowing  a  claim 
against  the  estate.  Appeal  dismissed.  Ap- 
pellant brings  error.    Reversed. 

Statement  by  the  Court: 

*  Rehearing  denied  March  7,  1894. 


On  and  prior  to  fbe  lOtb  day  of  May,  1889, 
the  estate  of  William  B.  Clancy,  deceased. 
was  in  process  of  administration  in  tbe  coun- 
ty court  of  Costilla  county,  and  on  that  date 
plaintiff  in  error,  the  Mortgage  Trust  Com- 
pany of  Pennsylvania,  filed  a  daim  in  due 
form  against  the  estate.  A  hearing  upon  this 
claim  resulted  in  its  disallowance  by  the 
court  From  such  disallowance  tbe  plainil? 
in  error  gave  notice  of  appeal  to  tbe  district 
court  Thereupon  the  county  court  made  and 
entered  an  order  fixing  the  amount  of  tbe 
l)ond  upon  appeal  at  $500,  and  designating 
20  days  as  the  time  within  which  the  bond 
might  be  filed.  Within  tbe  20  days  the  ap- 
peal bond  was  filed,  duly  approved,  and  the 
transcript  of  the  proceedings  filed  In  tbe  dis- 
trict court  After  the  case  reached  tbe  dis- 
trict court,  appellee  (the  present  defendant 
in  error)  filed  a  motion  to  dismiss  the  appeal 
because— B^irst,  the  appeal  was  not  talten  on 
the  day  the  judgment  was  rendered,  and  ap- 
pellee had  not  within  five,  days,  nor  at  all. 
so-ved  defendant  with  notice  in  writing  stat- 
ing that  an  appeal  had  been  taken;  second, 
that  appellee  liad  not  complied  with  section 
4  of  tbe  act  relating  to  appeals  from  conntr 
to  district  courts,  a|>{NM>ved  April  14.  ISS-s; 
third,  the  appeal  was  not  taken  In  apt  time, 
nor  in  accordance  wilih  the  reqairements  of 
law.  This  motion  was  sustained,  and  the 
appeal  dismissed  as  not  having  been  taken 
in  accordance  with  tbe  requirements  of  tlie 
statute,  to  which  Judgment  of  dismissal  the 
plaintiff  duly  excepted,  and  brings  tlie  case 
Into  this  court  upon  eEcoc 

R.  H.  Gilmore,  for  plaintiff  in  error.  C.  M. 
Corlett  for  defendant  In  error. 

PER  CURIAM.  The  questions  presented 
upon  this  case  are  identical  with  those  de- 
termined by  this  court  in  the  case  of  Lusk 
V.  Kershow,  17  Colo.  481,  30  Pac.  62.  It  was 
there  held  that,  under  the  statute,  two  meth- 
ods were  provided  for  taking  appeals  from 
Judgments  of  the  county  courts  to  tbe  dis- 
trict courts,— one  method  being  applicable 
to  appeals  In  ordinary  dvil  actions;  the  other 
prescribing  the  manner  of  perfecting  appeals 
from  Judgments  and  orders  entered  in  pro- 
bate proceedings.  The  appeal  from  the  coun- 
ty to  the  district  court  in  tills  case  was  from 
a  Judgment  entered  in  a  probate  proceeding, 
and  the  court  had  power  to  extend  the  time 
within  which  the  appeal  bond  oould  be  filed 
In  tbe  LuBk-Kershow  Case  it  was  also  held 
that  the  requirements  of  the  law  of  1885  as 
to  notice,  etc.,  were  not  applicable  In  cases 
of  appeals  from  orders  and  Judgments  of 
the  county  courts  in  probate  proceedings. 
The  distinction  between  the  county  courts 
sitting  for  ordinary  business  and  such  coorts 
when  sitting  for  probate  purposes  has  been 
pointed  out  in  a  number  of  cases.  Lusk  r. 
Kershow,  supra;  Wyman  v.  Felker,  IS  Colo. 
882,  33  Paa  167.  The  appeal  In  this  case  ap- 
pears to  tiave  l>een  properly  takei^  witliin 
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the  time  fixed  by  the  court,  and  In  accord- 
ance with  the  statute  proriding  for  appeals 
from  orders  and  judgments  entered  by  the 
county  court  when  sitting  tor  probate  busi- 
ness, and  the  judgment  of  dismissal  render- 
ed by  the  district  court  was  therefore-  errone- 
ous.  This  Judgment  Is  accordingly  reversed. 


In  re  PENITENTIARY  COM'Ka 

(Supreme  Court  of  Colorado.    March  6,  1894.) 

BxBcnrivB  Qubstions — Ex  taxcs  Opinion. 

1.  Any  question  submitted  by  the  governor 
to  this  court  for  its  opinion  is  entitled  to  re- 
spectful considerAtion;  but  the  court  tnnst  de- 
termine'for  itself  as  to  the  importance  of  the 
question,  the  solemnity  of  the  occasion,  and  the 
nature  of  the  answer  proper  to  be  returned  un- 
der the  particniar  circumstances  of  each  case. 

2.  This  court  should  not  give  an  ex  parte 
opinion  in  relation  to  a  controTersy  that  has 
already  arisen,  especially  if  actual  litig^itlon  in- 
▼olying  private  rights  Is  likely  to  arise  from 
su(^  controversy. 

(Syllaboa  by  the  Court) 

The  opinion  of  the  court  is  in  response  to 
the  following  communication  and  question 
from  the  governor: 

"To  the  Honorable,  the  Supreme  Court  of 
the  State  of  Colorado— Sirs:  A  question  of 
serions  Import  has  arisen  in  the  executive 
department  of  the  state,  upon  the  following 
facts:  The  seventh  general  assembly,  April 
19,  1889,  passed  an  act  to  establish  the  Colo- 
rado State  Reformatory,  which  was  after- 
wards established  at  Buena  Vista.  The  ques- 
tion of  serious  import  referred  to  arises 
wholly  from  the  difTerent  manner  In  which 
the  act  to  ecttabllsh  the  state  reformatory 
(Laws  1889,  commencing  page  418)  Is  con- 
strued by  the  state  executive  and  by  the 
penitentiary  commissioners  in  reference  to 
th«  paroling  of  prisoners  transferred  from 
the  state  penitentiaTy  to  the  state  reforma- 
tory. There  is  no  Intention,  on  the  part 
of  the  executive,  to  question  the  right  of 
the  board  of  commissioners  to  make  requi- 
sition upon  the  warden  of  the  state  peni- 
tentiary to  transfer  convicts  In  the  peniten- 
tiary to  the  state  reformatory  for  education 
and  treatment,  and  that,  whOe  confined  In 
the  reformatory,  such  transferred  convicts 
should  be  subject  to  the  rules  and  regula- 
tions of  the  reformatory;  but,  in  the  opinion 
of  the  executive,  prisoners  so  transferred 
should  be  detained  In  the  reformatory  during 
'the  term  of  their  sentence  at  the  state  peni- 
tentiary,' as  is  provided  in  section  24  of  the 
reformatory  act,  and  subject,  also,  to  the 
penitentiary  rules  as  to  the  commutation  of 
time  of  Imprisonment  The  penitentiary 
commissioners  maintain,  notwithstanding  the 
provision  in  section  24  referred  to,  that  con- 
victs thus  transferred  become  so  subject  to 
the  rules  and  regulations  of  the  reformatory 
that  the  board  of  commissioners  may  exer- 
cise the  same  powers  as  to  the  absolute  re- 


lease of  such  transferred  convicts  from  im- 
prisonment as  is  provided'  In  sections  25  and 
26  of  the  reformatory  act  This  view  of  the 
board  of  commissioners  is  fully  sustained  by 
an  opinion  of  Atty.  Gen.  Maupin,  a  copy  of 
which  opinion  Is  hereto  attached.  Such  a 
construction  of  the  law  seems,  to  the  execu- 
tive, unwarranted  by  the  terms  of  the  re- 
formatory act,  and  the  past  and  present  pol- 
icy of  the  board  of  commissioners  in  parol- 
ing convicts  transferred  from  the  peniten- 
tiary to  be  an  unconstltutionai  invasion  of 
the  prerogaUve  of  the  governor  of  the  state 
In  relation  to  reprieves,  commutations,  and 
pardons  of  criminals  after  conviction;  and 
therefore  I  certify  that  the  question  sub- 
mitted is  important,  and  arises  upon  a 
solemn  occasion,  wherein  I,  as  the  executive 
of  the  state  of  Colorado,  In  defense  of  the 
prerogatives  which  appertain  to  my  office, 
and  to  prevent  further  violations  of  the  con- 
stitution and  laws  In  this  respect  by  the 
board  of  penitentiary  commissioners,  require 
the  opinion  of  the  supreme  court  I  respect- 
fully request  the  opinion  of  the  honorable 
supreme  court  in  answer  to  the  following 
question:  Are  the  board  of  penitentiary 
commissioners,  in  x>aroling  convicts  trans- 
ferred from  the  penitentiary  to  the  state  r»> 
formatory,  obliged  to  comply  with  the  re- 
quirements of  section  24  of  the  reformatory 
act,  and  detain  such  convicts  in  the  reforma- 
tory during  the  term  of  their  sentence  at  the 
state  penitentiary,  less  commutation  accord- 
ing to  penitentiary  rules? 
"Vary  respectfully  yours, 

*T>avte  H.  Walte." 

"State  of  Colorado,  Attorney  General's  Of- 
fice; 

"Denver,  Colo.,  June  3rd,  1891. 
"Hon.  William  A.  Smith,  Warden  Colorado 
State  Penitentiary,  Canon  City,  Colorado- 
Dear  Sir:  I  beg  leave  to  acknowledge  re- 
ceipt of  your  letter  of  May  31,  wherein  yon 
request  an  opinion  from  me  as  to  whether 
or  not  the  commissioners  have  authority,  un- 
der the  law  relating  to  the  state  reformatory, 
to  parole  any  prisoners  who  are  now  Inmates 
of  that  institution.  Upon  careful  examina- 
tion of  the  act  creating  the  state  reforma- 
tory I  find  that  section  24  of  tiie  act  author- 
izes the  commissioners  to  make  requisition 
upon  the  warden  of  the  state  penitentiary, 
who  shall  thereupon  select,  from  among  the 
convicts  of  the  state  penitentiary  who  are 
well  behaved  and  most  promising,  the  num- 
ber required  by  the  commlssiono's,  and  trans- 
fer them  to  the  reformatory  for  education 
and  treatment  'imder  the  rules  and  regula- 
tions thereof.'  Section  23  of  the  same  act 
provides  that  "said  commissioners  shall  aJao 
have  power  to  establish  rules  and  regulations 
under  which  prisoners  in  the  reformatory 
may  be  allowed  to  go  upon  parole  outside- 
the  reformatory  buildings  and  Indosure,  but 
so  remaining  while  on  parole  In  the  legal 

custody  and  under  the  oontrol  of  the  board 
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of  commissioners,  subject  at  any  time  to  bo 
talcen  bacl^  witUn'tlie  Inclosure  of  sucli  re- 
formatory.' There  Is  nothing  in  this  language 
last  quoted  above  which  indicates  that  the 
rules  and  regulations  relating  to  the  parole 
of  prisoners  shall  be  applicable  to  those  In- 
mates of  the  reformatory  who  may  be  sen- 
tenced thereto  by  the  courts.  On  the  con- 
trary, I  infer  from  this  language  that  these 
rules  and  regulations  should  apply  to  all 
prisoners  in  the  reformatory,  regardless  of 
the  question  as  to  whether  they  have  been 
sentenced  thereto  directly  by  the  courts,  or 
whether  they  have  been  transferred  thereto 
In  accordance  with  section  24  of  the  act  I 
am  therefore  of  the  opinion  that  the  com- 
missioners have  full  power  and  authority  to 
parole  any  prisoners  who  are  now  Inmates 
of  the  reformatory,  under  such  rules  and  reg- 
ulations as  may  be  established  by  the  com- 
missioners. 

"Very  respectfiilly, 

"Jos.  H.  Maupln,  Attorney  General.'* 

ELIilOTT,  J.  1.  Under  section  3  of  arti- 
cle 6  of  the  constitution  as  amended,  the 
governor  may  submit  to  this  court,  for  its 
opinion,  any  question  he  may  deem  proper, 
and,  when  submitted,  such  question  is  enti- 
tled to  respectful  consideration;  but  the  court 
must,  of  necessity,  determine  for  itself  the 
importance  of  such  question,  as  well  as  the 
solemnity  of  the  occasion  under  which  such 
opinion  is  sought  to  be  obtained.  The  na- 
ture of  the  answer  proper  to  be  returned 
under  the  particular  circumstances  of  each 
case  is  a  matter  for  Judicial  determination. 
This  has  been  held  in  several  cases.  Opinion 
of  the  Court,  49  Mo.  210;  In  re  District  At- 
torneys, 12  Colo.  468,  21  Pac.  478.  In  some 
Instances  we  have  given  opinions  in  response 
to  executive  inquiries  in  respect  to  the  man- 
agement of  public  affairs,  where  no  objec- 
tions were  Interposed,  (In  re  Board  of  Cap- 
itol Com'rs,  18  Colo.  220,  32  Pac  278.)  and 
sometimes  in  cases  of  great  emergency, 
where  objections  were  Interposed,  (In  re 
Speakership  of  House  of  Representatives,  15 
Colo.  524,  25  Paxs.  707.)  So,  also,  we  some- 
times answer  legislative  questions  concern- 
ing the  constitutionality  of  pending  bills,  with 
the  view  to  prevent  the  enactment  of  un- 
constitutional legislation  and  the  evils  that 
might  result  therefrom.  The  question  now  sub- 
mitted, however,  does  not  relate  to  a  pending 
bill,  but  to  a  statute  already  enacted;  a  stat- 
ute which  has  been  acted  upon  for  several 
years,  and  under  which  it  appears  private 
tights  or  claims  have-,  arisen,  which  rights 
or  claims  might  be  seriously  affected  by 
an  ex  parte  opinion  of  this  court.  In  re 
House  Resolution  No.  25,  15  Colo.  002,  26 
Pac.  145. 

2.  The  question  now  propounded  does  not 
seek  to  obtain  an  opinion  of  the  court  as 
to  the  constitutionality  of  a  statute.  Upon 
oral  argument  the  governor  expressly  dis- 


claimed any  intention  to  question  the  con- 
stitutionality of  the  act  relating  to  the  state 
reformatory,  but  be  does  question  the  con- 
stitutionality of  the  construction  placed  upon 
a  single  section  of  that  act  by  Atty.  Gen. 
Maupini  and  acts  thereunder  by  the  board  of 
penitentiary  commissioners.  An  ex  parts 
Judicial  opinion  upon  such  a  subject  can 
scarcely  be  said  to  be  contemplated  by  the 
constitution.  The  Jurisdiction  conferred  1^ 
the  constitution  upon  this  court  to  answer 
executive  and  legislative  questions  is  extraor- 
dinary; the  construction  of  statutes  is  within 
the  ordinary  Jurisdiction  of  the  courts.  One 
of  the  most  common  subjects  of  Judicial  con- 
sideration Is  the  construction  of  legislative 
acts  as  they  arise  in  due  course  of  litigation. 
If  we  were  to  extend  the  extraordinary  ex 
parte  Jurisdiction  of  this  court  to  executln 
questions  Involving  the  construction  of  leg- 
islative acts,  it  would  be  a  most  serious  in- 
novation, and  the  tendency  would  be  to 
transfer.  In  a  great  measure,  the  manage- 
ment of  our  state  Institutions  from  the  ex- 
ecutive to  the  Judicial  department  of  the 
government  Again,  it  Is  apparent  from  the 
executive  communication  accompanying  the 
question  submitted  that  the  object  of  the  In- 
quiry in  this  case  is  not  merely  to  obtain  In- 
formation by  which  the  conduct  of  the  pen- 
itentiary commissioners  shall  be  guided  In  the 
future;  It  is  not  intimated  that  the  commis- 
sioners desire  an  opinion  of  the  court  upon 
the  subject;  on  the  contrary,  some  of  them 
were  present  by  their  attorneys  upon  the  ar- 
gument and,  in  the  presence  of  the  court  and 
the  governor,  protested  against  the  promul- 
gation of  an  opinion  in  this  ex  parte  proceed- 
ing. We  cannot  ignore  the  fact  that  serions 
differences  have  existed  for  some  time  be- 
tween the  executive  and  some  of  the  officers 
of  the  state  penitentiary  In  respect  to  the 
management  of  that  Institution,  and  that 
executive  orders  adverse  to  some  of  said 
officers  have  been  made  In  reference  thereta 
It  la  possible  that  actual  litigation  in  the 
courts  may  arise  in  consequence  of  sodi  dif- 
ferences, as  in  the  case  of  Trimble  v.  People^ 
19  Colo.  — ,  34  Pac.  981.  It  U  of  the  utmost 
Importance,  therefore,  that  this  court  should 
not  In  any  manner  Indicate,  In  advance,  its 
opinion  as  to  the  rights  or  claims  of  the 
parties  which  may  be  involved  in  such  con- 
troversy. While  we  cannot  avoid  the  exer- 
cise of  Jurisdiction  in  respect  to  such  con- 
troversies whoi  they  actually  arise,  and  are 
brought  to  this  court  In  the  ordinary  course 
of  litigation,  we  may,  and  manifestly  ought 
to,  abstain  finm  the  expression  of  any  opin- 
ion, in  advance,  which  could  possibly  prej- 
udice the  rights  of  the  parties,  or  embarrass 
the  court  In  case  Its  Jurisdiction  should  here- 
after be  Invoked  in  the  regular  course  of  Ju- 
dicial proceedings.  We  must  therefore,  ub- 
iee  the  circumstances,  respectfully  decline  to 
soy  more  in  response  to  the  communicatloB 
and  Inquiry  submitted. 
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In  re  AMENDMENTS  OF  LHGISLATIVB 
BILLS. 

(Supreme  Coart  of  Colorado.    Feb.  27,  1894.) 

Statutes— Amknohkxt— Original  Pdrpose. 

The  eoTcnior's  call  of  a  special  session 
having  asked  for  legislation  to  reduce  by  one- 
half  the  rate  of  penalties  and  interest  on  delin- 
quent taxes,  a  bill  introduced  in  tlie  house  for 
that  purpose,  and  entitled  "To  amend  section 
124  of  chapter  84,"  was  amended  in  the  senate 
so  as  to  attain  the  same  object  b?  amending 
that  and  other  sections  of  the  chapter.  Beldi 
''Jiat  there  was  no  change  in  the  bill's  original 

gurpose.  (Const,  art.  6,  S  17,)  and  the  title  could 
e  amended  to  cover  such  pnrpose  as  extended. 

Opinion  on  qaestion  submitted  by  the  house 
of  representatives. 

The  opinion  of  the  conrt  was  deUvered  In 
response  to  the  following  resolution  and  tn- 
terrogatory:  "Whereas,  house  bill  No.  26  hay- 
ing passed  the  house,  as  the  same  is  hereto  at- 
tached, and  was  transmitted  to  yie  senate; 
and  whereas,  the  same  was  considered  and 
amended  by  the  Senate,  and  passed  as  hereto 
attached.  Therefore,  be  it  resolved  by  the 
house  of  representatives  that  the  opinion  of 
the  honorable  supreme  court  be  requested  on 
the  following  matters,  to  wit:  Can  a  bill  be 
flo  altered  or  amended  during  Its  passage  in 
either  house,  as  is  contemplated  in  this  bill 
by  senate  amendments,  under  section  17  of 
article  6  of  the  constitution?  That  Is  to  say, 
can  a  bill.  Introduced  and  entitled  'A  bill  for 
an  act  to  amend  section  124,  of  chapter  94,' 
be  legally  amended  so  as  to  amend  other  sec- 
tions of  ctiapter  94,  or  be  made  a  general  bill 
on  revenue?" 

HAYT,  C.  J.  Section  17  of  article  5  of  the 
state  constitution,  to  which  our  attention  is 
speclflcally  directed  by  the  question  propound- 
ed, reads  as  follows:  "No  law  shall  be  passed 
except  by  bill,  and  no  bill  shall  be  so  altered 
or  amended  on  its  passage  through  either 
house  as  to  change  its  original  purpose."  By 
another  provision  of  the  same  article  of  the 
constitution,  the  Introduction  of  bills  is  lim- 
ited to  a  certain  specified  time.  Section  19. 
This  is  a  wise,  precautionary  measure,  de- 
signed In  part  to  secure  ample  time  for  the 
consideration  of  all  matters  upon  which  legis- 
lation Is  proposed.  It  Is  apparent,  however, 
that  this  provision  would  be  of  little  prac- 
tical benefit  If  bills  may  be  Introduced  deal- 
ing with  a  certain  subject,  and  afterwards 
amended  so  as  to  relate  to  an  entirely  differ- 
ent subject  This  furnishes,  we  think,  the 
controlling  reason  for  the  existence  of  the 
section  now  under  consideration.  Like  other 
constitutional  inhibitions  upon  the  exercise  of 
legislative  power,  it  is  not  Intended  to  un- 
necessarily embarrass  proper  legislation,  nor 
will  it  do  so  if  given  a  reasonable  construc- 
tion. 

The  house  bill  before  us  was  evidently  In- 
troduced In  pursuance  of  the  thirty-third  sub- 
division of  the  governor's  caU,  conviening  the 
general  assembly  In  special  sesssion,  viz. :   "To 


provide  to  reduce  the  penalties  and  Interest 
on  delinquent  taxes  to  one-half  the  present 
rates."  The  general  subject  submitted  for 
legislation  by  the  executive  is  the  reduction  of 
the  penalties  and  interest  on  delinquent  taxes. 
The  words  following  are  to  be  treated  as  ad- 
visory merely.  The  subject  having  been  par- 
ticularly designated  In  the  call,  the  extent  to 
which  legislation  shall  extend  Is  primarily  for 
legislative,  and  not  for  executive,  determina- 
tion. In  re  Governor's  Proclamation,  (Colo. 
Sup.)  35  Pac.  530.  Keeping  In  mind  this  gen- 
eral subject,  and  the  answer  to  the  question 
propounded  is  not  difficult  The  house  Mil 
seeks  to  attain  the  object  by  amending  a 
designated  section  of  the  revenue  act  By  the 
senate  amendments  the  same  object  is  sought 
by  amendments  to  this  and  other  sections  of 
the  same  act  While  by  these  amendments 
the  provisions  of  the  original  bill  are  extend- 
ed, the  designated  subject  of  legislation  has 
been  kept  clearly  In  mind,  and  the  original 
pnrpose  of  the  bill  in  no  manner  changed. 
It  Is  unlike  the  amendment  proposed  at  the 
sixth  session  of  the  general  assembly  by  which 
It  was  attempted  to  amend  a  bill  to  create  a 
new  county  In  the  northern  part  of  the  state 
so  as  to  establish  a  new  county  out  of 
territory  500  miles  distant  The  piupose  of 
the  original  bill  in  that  case  was  to  give  the 
citizens  of  a  certain  designated  territory  a 
separate  corporate  existence,  while  by  the 
amendments  proposed  this  purpose  was  en- 
tirely abandoned;  and  the  fact  that  such  a 
bUI  had  been  introduced  within  the  time 
limited  for  the  Introduction  of  bills  was 
sought  to  be  made  available  for  the  purpose 
of  ingrafting  thereon  a  bill  designed  to  cre- 
ate a  county  out  of  other  and  different  terri- 
tory and  for  a  wholly  distinct  community,— a 
manifest  violation  of  the  spirit  and  letter  of 
the  constitution.  The  original  pnrpose  of  the 
blU  was  entirely  lost  sight  of  or  disregarded, 
while  here  the  general  purpose,  as  evidenced 
by  the  original  bill,  has  apparently  been  kept 
in  mind  and  adhered  to  by  the  senate  in  for- 
mulating the  amendments  proposed.  Neither 
do  the  proposed  amendments  fall  within  the 
practice  so  Justly  disapproved  by  Judge  Cool- 
ey  In  note  3,  p.  167,  of  bis  work  on  Constitu- 
tional Limitations.  The  trick  denounced  by 
the  learned  writer  and  expounder  of  consti- 
tutional law  is  where  a  member,  entertaining 
an  Idea  that  he  may  at  some  future  date  de- 
sire legislation  upon  some  subject  not  thought 
of  within  the  time  limited  for  the  Introduc- 
tion of  biUs,  Introduces  one  or  more  sham 
bills,  for  the  purpose  of  using  the  same  as 
stoclcB  to  graft  upon,  as  occasion  may  arise, 
without  reference  to  the  character  or  con- 
tents of  the  paroit  bill.  The  case  of  Hall  v. 
Steele,  82  Ala.  562,  2  South.  650,  Is  more 
nearly  In  point  upon  the  question  submitted. 
In  that  case,  under  a  constitutional  provision 
Identical  with  the  one  now  under  considera- 
tion, a  bill  which,  as  originally  introduced, 
prohibited  the  sale  of  spirituous  liquors  in  n 
siu^^Ic  county  or  locality,  by  ap-amendment 
igitized  by  VjOOQIC 
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during  Its  passage  was  made  to  embrace  other 
places  tn  different  counties.  This  was  held  to 
be  no  more  than  an  extension  of  the  original 
purpose  of  the  bill,  and  consequently  not  ob- 
noxious to  the  constitutional  proTlslon. 

In  the  oral  argument,  with  which  we  were 
favored  by  the  members  selected  by  the  hon- 
orable senate  and  house  to  aid  us  In  our  in- 
vestigation. It  was  conceded  that  the  right  of 
.imendment  could  be  exercised  with  equal 
freedom  by  either  house,  irrespective  of  the 
question  as  to  the  particular  body  in  which 
the  bill  originated.  In  fact,  the  constitutional 
provision  under  consideration  is  so  framed 
as  to  leave  no  doubt  of  the  correctness  of  this 
conclusion.  We  have  not  investigated  the  ti- 
tle of  the  amended  bill  for  the  purpose  of 
ascertaining  whether  or  not  It  is  free  from 
constitutional  objection,  as  we  were  informed 
at  the  hearing  that  the  senate  proposed  to 
amend  the  title  and  give  the  bill  an  appro- 
priate title  of  sufficient  scope  to  cover  the  bill 
iis  amended.  As  this  matter  of  title  has  been 
alluded  to,  although  not  spedflcally  covered 
by  the  question  propounded,  we  add  that,  in 
our  judgment,  the  title  may  be  so  amended  as 
to  cover  the  original  purpose  of  the  bill  as  ex- 
tended by  the  proposed  amendments,  and 
when  this  is  done  the  act  will  not  be  obnox- 
ious to  the  constitutional  Inhibition  under  con- 
Blderation. 


BOARD  OP  OOM'RS  OF  PHILLIPS  COUN- 
TY V.  CHURNING. 
(Oonrt  of  Appeals  of  Colorado.    Feb.  12,  1894.) 
Action  against  Countt— Nomenci.attjrb  o»  Db- 

FBNDANT8— APJ-EAI  BT  COCNTT  BOARD. 

1.  Since  Gen.  St.  1883,  !  525,  provides  that 
In  all  Eolta  axainst  a  county  the  name  in  whioh 
the  county  shall  be  sued  shall  be  "the  board  of 

county  commissionerB  of  the  county  of ," 

a  judgment  for  plaintiff  in  a  snit  against  "P. 
conntp'  is  a  nnllity. 

2.  Since  the  board  of  county  commissioners 
of  the  county  is  not  a  par^  to  such  a  suit,  and 
cannot  be  affected  by  the  Judgment,  a  writ  of 
error  by  such  board  will  be  dismissed. 

Error  to  Phillips  county  court. 

Action  by  Fred  0.  Churning  against  Phil- 
lips county.  Judgment  for  plaintiff,  and  the 
board  of  county  commissioners  of  the  county 
of  Phillips  brings  error.    Dismissed. 

O'NeUl  &  Allen,  for  plaintiff  In  error.  J. 
S.  Beimett  and  P.  J.  Dempster,  for  defend- 
ant in  error. 

THOMSON,  X  Fred  C.  Ohumin^  brought 
suit  against  Phillips  county  to  recover  for 
certain  services  alleged  to  have  been  ren- 
dered by  him  as  bailiff  by  appointment  of 
the  county  court  ot  that  county.  Judgmmt 
was  rendered  In  his  favor.  The  county  was 
sued  by  the  name  of  "Phillips  County,  Colo- 
rado." It  was  so  designated  In  all  the  sub- 
sequent proceedings,  and  Judgment  was  given 
against  it  by  that  name.  The  writ  of  error 
waa  Boed  oat,  and  a  reversal  of  the  judg- 


ment is  sought  here,  by  the  "Board  of  Conn- 
^  Commissioners  of  the  County  of  PbllUps." 
Section  525,  Gen.  St  1883,  provides  as  fol- 
lows: "In  all  suits  or  proceedings,  by  or 
against  a  county,  the  name  In  wblcb  tti<.' 
county  shall  sue  or  be  sued,  shall  be,  the 
board  of  county  commissioners  of  the  county 

of ."    A  county  is  a  political  subdivision 

of  the  state  for  governmental  purposes,  and, 
at  common  law,  could  neither  sue  nor  be 
sued.  It  Is  only  by  virtue  of  statutory  enact- 
ment that  any  action  can  be  maintained, 
either  in  Its  behalf  or  against  It  Tbe  right 
to  sue  a  county  being  purely  statutory,  where 
the  mode  of  Instituting  the  suit  Is  prescribed 
by  statute.  It  must  be  strictly  followed. 
Schuyler  Co.  v.  Mercer  Co.,  4  Glim.  20;  Gil- 
man  V.  Contra  Costa  Co.,  8  Cal.  52,  note  to 
same  case,  68  Am.  Dec.  291;  Monroe  Co.  r. 
Flynt  SO  Ga.  488,  6  S.  E.  173;  Rock  Island 
Co.  T.  Steele,  SI  HI.  643.  We  have  but  one 
statutory  ^rovlsi(»i  concerning  tbe  manner 
In  which  a  suit  shall  be  brought  against  a 
county.  It  must  be  brought  against  tlie 
board  of  county  commissioners  of  the  countr 
sued.  That  Is  the  corporate  name  of  the 
county  for  the  purposes  of  the  suit  and  there 
is  no  authority  to  sue  it  by  any  other  name. 
In  this  case,  the  8tatutc»7  requirement  having 
been  disregarded,  the  Judgment  is  a  nuUity. 
But  the  plaintiff  in  error  is  the  "Board  of 
County  Commissioners  of  the  County  of  Phil- 
lips." It  was  not  a  party  to  tbe  proceed- 
ings below.  It  cannot  In'  any  way,  be  af- 
fected by  the  judgment  The  statute  pro- 
vides no  method  for  tbe  enforcement  of  soch 
a  Judgment  and  neither  directly  nor  re- 
motely is  the  plaintiff  in  error  interested  tn 
It,  or  In  any  dlsposltioQ  which  might  be 
made  of  it  The  case  Is  therefore  ImtMropoly 
In  this  court  and  the  writ  of  error  is  dis- 
missed.   Dismissed. 


PELTON  et  al.  t.  BATTER. 
(Court  of  Appeals  of  Colorado.    Feb.  12.  IS&i.) 

Kbvibw  or  BviDBNCB— Bill  or  Exceptioss— 
Certifioatb. 
Hie  evidence  cannot  be  reviewed  where 
tbe  bill  of  exception*  is  not  certified   by   the 
trial  judge  to  contain  all  the  evidence;  the  cer- 
tificate of  the  stenographer  being  of  no  araiL 

Appeal  trom  district  court,  Bio  Orande 
covmty. 

Action  by  John  George  Bauer  against  Ab- 
bey B.  Pelton  and  Lewis  H.  Halstead.  Judg- 
ment for  plaintiff.  Defendants  appeaL  Af- 
firmed. 

Lee  Champion,  for  appellanta.  R.  D. 
Thompson  and  B.  F.  Richardson,  for  appel- 
lee. 

BISSELL,  P.  3.  This  action  was  bronght 
by  Baua  against  Pelton  and  Halstead  to 
recover  the  price  of  some  horses  and  a  bugi? 
and  harness  and  feed,  alleged  to  have  been 
sold  to  the  defendants  aa,«opartnera,  tians- 
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acting  business  In  the  valley,  under  the  firm 
name  and  style  of  the  San  I^iils  Valley,  Il- 
lustrated. The  sale  and  delivery  and  the  co- 
partnership were  siifflciently  alleged.  No  Is- 
sue was  taken  on  the  sale  and  dellvwy  of 
the  materials,  except  a  special  one  denying 
a  sale  to  the  copartnership.  The  answer  de- 
nied the  existence  of  the  firm  as  such,  and 
averred  that  the  ccmcern  had  no  dealings 
whatever  with  the  plaintiff,  or  his  assignor 
from  whom  he  acquired  the  right  of  action 
for  the  price  of  the  buggy  and  the  feed.  The 
trial  was  entirely  confined  to  proof  of  the 
circumstances  under  which  the  sales  were 
made.  The  case  was  tried  to  a  jury,  and 
was  submitted  to  them  und^  Instructions 
which  stated  the  law  correctly  concerning 
the  pro<rf  necessary  to  establish  a  copartner- 
ship, and  what  was  essential  In  order  to  hold 
the  defendants  liable  as  a  firm.  Some  com- 
plaint is  made  concerning  the  Instructions, 
but  the  criticisms  are  not  well  founded,  and 
there  is  nothing  In  these  statements  of  the 
law  by  the  court  which  would  Justify  a  re- 
versal of  the  case.  There  are  some  22  as- 
signments of  error,  which  are  all  separately 
discussed,  but  which  are  based  generally  up- 
on the  rules  of  law  governing  the  right  of 
copartners  in  nontrading  partnerships  to  Is- 
sme  commercial  paper.  It  transpired  at  the 
trial  that  the  stuff  was  bought  by  Halstead, 
and  that  he  gave  his  own  notes  for  the  price, 
but  the  plaintiff  disregarded  the  notes  and 
brought  suit  against  the  firm  for  the  original 
consideration  of  the  debt  His  right  to  do 
this  cannot  be  questioned,  providing  it  sufS- 
cienHy  appears  that  the  transaction  was  a 
firm  oa»,  for  which  Pelton  could  be  held  lia- 
Me.  In  80  far,  then,  as  the  argument  om- 
cenis  the  legal  questions  which  spring  from 
the  execution  of  a  note  by  one  member  of 
a  nontrading  partnership,  and  the  suit  is 
brought  on  the  written  promise  against  the 
firm,  and  the  defense  is  a  want  of  authori- 
ty, we  may  dismiss  it  from  our  consideration. 
There  Is  nothing  in  the  case  except  the  one 
.  questloD,— whether  Pelton  and  Halstead  were 
partners,  and  the  projterty  was  bought  on 
tbe  firm  credit  and  under  circumstances 
•which  would  make  Pelton  liable  for  the 
price.  There  are  two  considerations  which 
prevent  us  from  reviewing  this  question,  or 
passing  on  the  sufficiency  of  the  testimony 
to  support  the  vwdlct  In  the  first  place, 
the  case  was  tried  to  a  Jury,  crabmitted  to 
them  under  proper  instructions,  and  the  evi- 
dence which  was  received  was  competent  for 
the  purposes  for  which  it  was  offered,  and 
when  the  jury  rendered  the  verdict  against 
Pelton,  this  court  was  concluded  thereby 
from  any  consideration  of  the  questions  of 
fact  It  is  quite  possible  that  some  little 
evidence  may  have  crept  in  which  wouM  be 
open  to  criticism,  but  no  such  errors  were 
committed  by  the  court  In  admitting  it  as 
would  permit  us  to  disturb  the  judgment 
llnder  oiar  weU-settled  practice,  the  verdict 
of  a  jury  is  always  binding  unless  we  are 


able  to  discover,  upon  inspection  of  the  rec- 
ord, that  It  has  resulted  from  bias  or  preju- 
dice, or  we  have  from  some  other  concededly 
good  reason  a  right  to  disturb  the  verdict. 
The  present  case  can  be  brought  within  none 
of  the  exceptions.  The  record  as  It  comes 
to  us  Is  not  in  such  shape  as  to  permit  any 
consideration  of  these  matters,  because,  so 
far  as  we  are  advised,  all  the  evidence  taken 
on  the  trial  below  Is  not  before  the  court 
The  parties  have  preserved  no  exception  to 
the  judgment  uor  have  they  obtained  from 
tbe  trial  judge  a  certificate  that  the  bill  of 
exceptions  contains  all  the  evidence  received 
upon  the  trial  Tbe  certificate  of  the  ste- 
nographer is  of  no  value  for  the  piu-poses  of 
a  certification,  nor  does  it  in  terms  state  that 
the  bill  contains  all  the  evidence.  It  Is  well 
understood  by  the  profession  that  the  certifi- 
cate of  the  Judge  to  this  fact  is  a  prerequi- 
site to  any  determination  by  the  appellate 
tribunal  of  the«ufllciency  of  the  evidence  to 
support  the  verdict  and  judgment  So  far 
as  we  are  able  to  determine,  there  might 
have  been  evidence  introduced  which  would 
relieve  any  doubt  we  might  entertain  concern- 
ing it  However  much  we  may  be  Inclined 
to  question  the  extent  of  the  proof,  and  even 
though  we  might  be  well  convinced  that  the 
verdict  ought  not  to  stand,  we  would  not,  un- 
der these  circumstances,  be  at  liberty  to  ques- 
tion It  These  considerations  dispose  of  the 
appeal,  and  render  it  entirely  unnecessary  to 
review  or  resolve  the  many  matters  suggest- 
ed in  the  argument  of  counsel.  On  the  rec- 
ord presented,  the  judgment  'cannot  be  suc- 
cessfully assailed,  and  It  must  accordingly 
be  affirmed. 


STBOE  T.  NORTHERN  COLORADO  IRR. 

CO. 
(Court  of  Appeals  of  Colorado.     Feb.  12,  1894.) 

VoLnKTAUT  Patmbkts— Recovery. 

Where  one,  with  knowledge  of  all  the 
facts,  makes  a  contract  and  for  three  years 
makes  payments  thereunder,  he  cannot  recover 
the  sums  paid,  on  the  ground  that  he  was  en- 
titled to  what  he  received  without  payment 

Error  to  district  court  Arapahoe  county. 

Action  by  Amos  Steck  against  tbe  Northern 
Colorado  Irrigation  Company  to  recover 
money  paid.  Judgment  for  defendant 
Plaintiff  brings  error.    Affirmed. 

Carpenter  &  McBird,  for  plaintiff  in  enoc. 
Hugh  Butler,  for  defendant  In  error. 

BISSELL,  P.  J.  According  to  our  view  of 
the  law,  the  court  ruled  correctly  on  the  de- 
murrer, and  the  judgment  must  be  affirmed. 
Many  grave  constitutional  and  statutory 
questions  were  suggested  on  the  arguments 
which  cannot  be  considered  or  determined. 
While  they  may  be  of  great  moment  to  the 
people  of  the  state,  and  under  some  circum- 
stances we  might  be  compelled  to  decide 
them,  yet,  as  tbe  case  is  pres^ted  by  the 
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record,  If  we  should  undortaUe  to  discuss  or 
determine  the  respective  rights  of  the  tisers 
of  water,  and  of  companies  organized  to  car- 
ry It,  our  declarations  would  be  obiter,  and 
of  no  binding  force.  The  circumstances  sur- 
rounding the  payment  made  by  the  plaintiff. 
Stock,  entirely  conclude  him  In  this  suit.  In 
1884,  Amos  Steck  was  the  owner  of  40  acres 
of  land  in  Arapahoe  coimty,  located  in  prox- 
imity to  the  canal  constructed  by  the  North- 
ern Colorado  Irrigation  Company.  On  the 
3d  of  March  of  tliat  year,  Steck  and  the  irri- 
gation company  entered  into  a  written  agree- 
/  ment,  which  in  general  terms  provided  for 
the  delivery  of  water  by  the  company  to  Irri- 
gate Steck's  land.  There  were  many  condi- 
tions and  limitations  annexed  to  the  right, 
but  these  are  wholly  unimportant  Thirty- 
six  dollars  Interest  was  paid  by  Steck  when 
the  agreement  was  signed;  the  balance  of  the 
price  was  payable  In  three  annual  Installments, 
falling  due  on  the  3d  of  Masch  In  each  year 
thereafter,  and  amounted  to  $120  annually, 
with  Interest  In  the  sums  of  $24  and  $12,  pay- 
able In  advance,  together  with  an  annual  rent- 
al per  acre  of  not  less  than  $1.50,  and  not  more 
than  $4.  These  are  all  the  terms  of  the  con- 
tract with  which  we  have  anything  to  do. 
The  only  legal  inquiry  concerns  these  pay- 
ments. As  a  general  proposition.  It  may  be 
safely  stated  that  where  a  party,  with  a 
full  knowledge  of  all  the  facts  of  the  case, 
voluntarily  pays  money  in  liquidation  of 
an  unjust  demand,  he  cannot  afterwards  in- 
sist that  the  payment  was  made  by  com- 
pulsion, and  recover  the  money.  The  reason 
of  the  rule  is. a  plain  one.  The  parties  meet 
on  even  terms,  and,  if  the  parties  desire  to 
contest  the  right  and  litigate  the  result,  this 
action  must  precede  the  payment  As  was 
stated  in  the  well-consldered  case  below  cit- 
ed: "If  it  were  not  so,  the  effect  would  be 
to  leave  the  party  who  pays  the' money  the 
privilege  of  selecting  bis  own  time  and  con- 
venience for  litigation,  delaying  It,  as  the 
case  may  be,  until  th»  evidence  which  the 
other  party  would  ha»e  relied  upon  to  sus- 
tain bis  claim  may  be  lost  by  the  lapse  of 
time  and  the  various  casualties  to  which 
human  affairs  are  exooscd."  Await  v.  Asso- 
ciation, 34  Md.  435:  Williams  v.  Colby,  44 
Vt  41;  Patterson  v  Cox,  25  Ind.  261;  Cook 
V.  Boston,  9  Allen,  %3;  Benson  v.  Monroe, 
7  Cush.  125;  Boston  &  S.  Glass  Co.  v.  Bos- 
ton, 4  Mete.  (Mass )  181.  The  rule  Is  both 
useful  and  wholesome.  To  Justify  a  depar- 
ture from  It  the  ca/^e  presented  must  rest  on 
one  of  the  plain  and  obvious  distinctions  rec- 
ognized and  settled  in  those  cases  which  per- 
mit a  recovery  where  money  has  been  vol- 
untarily paid.  No  benefit  would  be  derived 
from  a  statement  of  the  various  exceptions 
which  have  been  ingrafted  on  the  rule.  It 
fs  enough  to  de'^ide  that  there  are  no  facts 
set  out  in  the  <;omplaInt  which  will  bring 
it  within  any  of  them.  We  do  not  determine 
what  would  have  been  the  law  if  the  party 
had  executed  the  contract,   made  bis  first 


payment  of  $36,  and  Immediately  brought 
sultfor  the  annullmeut  of  the  agreement,  and 
to  enforce  what  be  now  maintains  were  .bis 
statutory  and  constitutional  rights.  He 
would  Uien  have  proceeded  promptly,  avail- 
ed himself  of  the  first  opportunity  to  assert 
his  claim,  and.  If  he  ever  bad  the  rights 
which  he  now  contends  for,  he  mi^ht  possibly 
have  been  In  a  position  to  maintain  them. 
He  took  no  such  steps.  He  made  the  three 
successive  annual  payments,  paid  his  wator 
rent  as  It  fell  due,  in  the  shape  of  an  assess- 
ment of  so  much  ?«>  acre,  and  now  brings 
suit  to  recover  the  entire  sum  whldi  be  thus 
voluntarily  paid.  It  is  impossible  to  evade 
the  force  of  the  annual  and  successive  pay- 
ments. The  authorities  are  all  against  it 
He  is  concluded  by  his  own  acts,  and  cannot 
escape  the  effect  of  what  he  did  wben  his 
performance  accorded  with  his  agreement 
and  so  fully  evidenced  his  assent  The  judg- 
ment must  be  affirmed.    Affirmed, 


DAVIDSON  ▼.  DENVER  TRAMWAY  CO. 
(Court  of  Appeals  of  Colorado.     Feb.  12,  1894.) 
EuECTBic  Btkebt  Caks — Collision  with  Team— 

COXTRIBCTORT   NeGLIGEKCB. 

Plaintiff,  without  noticing  whether  any 
car  was  approaching,  turned  his  team  in  the 
middle  of  a  block  to  cross  a  street-railroad  tmcl^ 
and  was  struck  by  an  electric  car  traveling  in 
the  direction  he  had  been  goin?.  He  was  famil- 
iar with  travel  on  the  railroad,  and,  when  at 
the  preceding  street  crossing,  saw  a  car  900 
feet  in  front,  on  a  switch,  waiting  for  a  car 
coming  in  the  same  direction  he  was.  He  tes- 
tified that  at  that  point  he  looked  back,  and  saw 
no  car.  bat  a  car  could  be  seen  for  three-quar- 
ters of  a  mile,  and  the  one  which  struck  him, 
had  it  not  been  in  sight,  would  not  have  readied 
the  point  of  collision  till  three  minutes  after  he 
had  crossed.  Held,  that  he  was  guilty  of  nc|^- 
gence. 

Error  to  district  court  Arapahoe  county. 

Action  by  David  Davidson  against  the  Den- 
ver Tramway  Company.  Judgment  toe  de- 
fendant.    Plaintiff  brings  error.     Affirmed. 

Felker  &  Dayton,  for  plaintiff  In  emor. 
James  H.  Brown  and  Milton  Smith,  for  de- 
fendant in  error. 

BISSELIi,  P.  J.'  An  electric  car  operated 
by  the  tramway  company  collided  with  the 
wagon  in  which  Davidson  and  his  wife  were 
riding,  and  did  considerable  damage  to  their 
persons  and  property.  Davidson  brought 
suit,  but  at  the  oonclusion  of  his  proof  he  was 
nonsuited,  and  has  brought  error  to  reverse 
the  Judgment  He  was  evidently  nonsuited 
because  of  his  negligence,  which  contributed 
to  the  Injury.  Only  so  much  of  the  evidence 
will  be  stated  as  bears  upon  this  single 
proposition,  and  is  necessary  to  an  easy  ap- 
prehension of  our  conclusions  respecting  it 
The  tramway  company  operated  an  electric 
line  out  Broadway  for  several  miles  beyond 
the  limits  of  Denver.  That  street  runs  due 
north  and  south,  and  at  the  point  ot  the  ac- 
cident consists  of  a  aingle  trade,  with  tnm- 
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outs  cs  Bwltcbes  to  enable  the  cars  to  pass 
each  other.  Davidson  had  lived  at  Peters- 
burgb  for  nearly  a  year  prior  to  the  accident, 
and  was  accustomed  to  drive  to  town  several 
times  a  week.  The  streets  crossing  Broad- 
way run  at  ri^t  angles  to  it,  and  this  was 
true  of  Myrtle  street,  along  which  Davidson 
drove  eastwardly  on  the  morning  of  the  10th 
of  April,  when  he  was  hurt.  In  pursuing  his 
Journey,  he  crossed  the  railway  track  at  the 
Intersection  of  Myrtle  and  Broadway,  to  the 
cast  side  of  the  road,  turned  to  the  left,  and 
went  north  along  the  line  to  a  point  some 
210  feet  beyond  Myrtle,  where  be  attempted 
to  cross  the  track  to  a  store  on  the  other  side 
of  the  way.  His  course  was  some  7  or  8 
feet  distant  from  the  track,  and.  of  cotu-se 
coincident  with  that  of  the  car  coming  from 
the  south,  which  afterwards  struck  his  ve- 
hicle. According  to  his  testimony,  when  he 
crossed  the  track  at  Myrtle,  he  looked  south, 
and  saw  no  car  coming.  As  he  turned  and 
went  north,  he  saw  a  car  on  the  switch, 
about  900  feet  from  that  point,  headed  south- 
ward, and  waiting  for  a  car  which  was  com- 
ing from  the  south,  headed  in  the  opposite 
direction,  but  which,  as  he  states,  he  did  not 
see.  He  noticed  the  car  on  the  switch,  and 
evidently  knew  it  was  waiting  for  the  car 
bound  north  to  pass,  which,  of  necessity,  was 
coming  behind  him,  running  in  the  same  di- 
rection that  he  was  traveling.  At  this  part 
of  Broadway  the  road  is  comparatively  level, 
and,  as  Davidson  testifies,  any  one  could  see 
southward  from  Myrtle  street  a  distance  of 
three-quarters  of  a  mile.  There  was  a  gro- 
cery store  on  the  west  side  of  Broadway,  be- 
tween Myrtle  and  the  next  street  crossing 
Broadway  to  the  north,  at  which  Davidson 
and  his  wife  were  in  the  habit  of  trading.  It 
would  appear,  although  the  evldoice  Is  not 
very  clear  upon  this  subject,  tiiat  travel  was 
somewhat  common  across  Broatlway  at  that 
point,  and  that  the  customers  who  drove  on 
the  eastwardly  side  of  the  road  at  about  the 
location  of  the  grocery  crossed  the  track  to 
do  their  trading.  Davidson  and  his  wife 
both  testified  that  such  was  their  custom,  and 
on  this  particular  morning  they  started  to 
cross  the  track,  and  were  run  into  by  the 
car.  They  yteee  driving  in  an  open  wagon 
between  8  and  9  o'clock  in  the  morning,  and 
neither  was  bundled  up,  nor  had  their  ears 
covered.  The  morning  was  fair,  although 
somewhat  cloudy,  but  there  was  nothing  in 
the  conditions  of  the  weather  to  prevent  these 
persons  from  either  hearing  or  seeing  the  ap- 
proaclilng  car.  Davidson  snys  that,  after  he 
crossed  the  track  at  Myrtle,  he  noticed  the 
car  standing  on  the  switch,  but  that  when  be 
turned  to  cross  the  road  he  neither  listened 
nor  looked  back,  to  discover  whether  a  car 
was  coming  from  the  south.  After  they  got 
onto  the  track,  his  wife  looked,  and  dis- 
covered the  car  almost  onto  them,  when 
Davidson  did  the  best  he  could  to  get  out  of 
the  way,  but  failed,  and  was  injured.  One 
of  his  witnesses  testified  that  the  car  was 


coming  along  at  the  rate  of  10  or  12  miles  an 
hour,  while,  according  to  Davidson,  his  horse 
was  being  driven  in  a  sharp  walk  or  a  slow 
trot,  at  the  rate  of  4  or  4^  miles  an  hour. 
This  is  only  important  as  bearing  upon  the 
degree  of  watchfulness  or  care  whldi  David- 
sou  used  at  the  time. 

The  great  development  of  rapid  surface 
transportation,  and  the  almost  universal  ap- 
propriation of  the  streets  of  the  cities,  and 
the  roads  running  therefrom  to  the  suburbs, 
by  the  various  cable  and  electric  systems,  have 
resulted  in  the  springing  up  of  a  very  large 
and  Increasing  class  of  suits  for  personal 
damages,  and  in  the  development  of  a  new 
body  of  the  law,  which  has  been  formed  by 
the  application  of  old  rules  to  the  new  con- 
ditions, and  the  evolution  of  some  relatively 
modern  doctrines  applicable  to  the  use  of 
streets  and  highways.  The  roads  have  al- 
ways been  the  king's  highway,  along  which 
all  persons  had  an  equal  right  to  pass.  The 
learning  which  has  been  expended  in  the  set- 
tlement of  the  rights  of  the  pedestrian  and 
the  driver  of  a  vehicle,  and  their  relative 
duties  and  obligations  when  passing  or  meet- 
ing upon  the  highway,  has  developed  a  most 
interesting  branch  of  the  law.  In  this  ac- 
tion, we  are  concerned  with  but  a  very  slight 
element  of  it  The  difference  between  th,e 
rights  of  steam  railways  and  street  railways 
is  marked  and  imquestloned,  although  in 
many  respects  somewhat  similar.  The  dis- 
tinguishing difFerence  is  in  the  exclusiveness 
I  of  the  right  of  a  steam-railway  company  to 
occupy  its  track  as  against  aU  other  persons 
or  modes  of  locomotion.  The  street  railway, 
however,  occupies  the  surface  of  the  highway 
subject  to  the  common  use,  not  only  of  the 
balance  of  the  road,  but  also  of  that  part  cov- 
ered with  the  tracks  by  either  the  pedestrian 
or  the  driver  of  a  vehicle.  The  cases  are 
not  entirely  agreed  in  their  description  of  the 
easement  enjoyed  by  the  transportation  com- 
pany. It  is  always  conceded  not  to  be  ex- 
clusive, but  is  generally  held  to  be  superior. 
Whether  or  not  this  is  an  accurate  descrip- 
tion of  their  right,  their  privilege  is  undoubt- 
edly a  preferential  one,  as  against  all  other 
modes  of  locomotion  along  that  part  of  the 
highway  occupied  by  the  track.  Uhls  con- 
cession is  absolutely  essential  to  the  preserva- 
tion of  the  rights  conferred  by  their  fran- 
chise, the  development  of  the  objects  for 
which  they  were  organized,  and  for  the  great 
benefit  of  a  very  large  proportion  of  the  pop- 
ulatlou  of  the  cities  which  must  make  use  of 
it  for  the  purposes  of  business  and  travel. 
It  is  evident  from  the  later  decisions  that  the 
preferential  use  of  the  lines  of  tbcir  track 
by  culjle  and  electric  comp.anies  closely  pro-xi- 
mates  the  right  of  exclusive  use  grnuted  or 
conceded  to  steam  railways.  All  the  court.? 
agree,  however,  that  there  still  remains  with 
the  pedestrian  and  the  users  of  vehicles  and 
of  horses,  the  old  right  which  they  always 
enjoyed,— to  use  all  of  the  king's  highway  ;ii 
their  pleasure,  and  for  their  convenience.  Ji 
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la  only  Insisted  fhat  they  shall  yield  the  track 
to  the  railway  company,  and  shall  keep  out 
of  the  way  .of  the  cars,  so  far  as  may  be  pos- 
sible, barring  the  accidents  of  sudden  emer- 
gency. NelthCT  of  the  rules  which  have  been 
the  outgrowth  of  the  litigation  springing  ftom 
accidents  happening  along  the  line  of  steam 
railways  has  beeu,  save  In  a  limited  manner, 
applied  to  these  rapid  modes  of  transit  by 
cable  and  electrlclQr.  It  is  pretty  nnlversal- 
ly  adjudged  that,  before  one  can  cross  a 
steam  railway,  he  Is  bound  to  stop,  look, 
and  listen,  to  discover  the  approach  of  a 
train,  before  be  shall  be  permitted  to  cross 
the  track  and  escape  the  responsibility  of 
his  own  ne^gence  If  he  falls  in  any  of  these 
particulars.  While,  In  a  sense,  and  a  very 
limited  one  at  that,  this  rule  has  been  applied 
to  the  acts  of  the  pedestrian  or  the  driver  of 
a  vehicle  in  crossing  the  transportation  com- 
pany's line,  the  difference  between  the  steam 
railway  and  the  electric  or  cable  line  must  be 
borne  in  mind.  The  absence  of  the  exclusive 
right  to  the  occupancy  of  the  street  compels 
the  distinction.  The  grant  of  a  franchise  to 
the  company  In  no  manner  takes  away  from 
the  other  users  of  the  highway  their  right  to 
its  entire  occupation,  save  that  their  light  to 
enjoy  is  limited  by  the  contractual  right  of 
the  transportation  company,  and  itspreferen- 
tlal  privilege  in  the  use  of  that  part  of  the 
road  occupied  by  the  tracks.  If  the  pedes- 
trian or  the  driver  of  a  vehicle  were  com- 
pelled to  stop,  look,  and  listen,  before  he 
crossed  the  tracks.  It  would  be  an  unneces- 
sary and  an  unusual  burden  and  restriction 
upon  his  common-law  right  to  use  the  king's 
highway,  which  still  remains  with  him.  Not- 
withstanding this  exception,  neither  the  pe- 
destrian nor  the  driver  of  a  vehicle  may  un- 
dertake to  cross  a  track  heedlessly  and  reck- 
lessly, and  without  the  exercise  of  the  great- 
er care  which  he  is  bound  to  use  in  crossing 
the  tracks  of  a  company  lawfully  using  pow- 
erful, rapid,  and  dangerous  modes  of  locomo- 
tion. There  Is  some  difference  among  the 
authorities,  In  their  expression  of  this  prin- 
ciple. Pennsylvania  lays  it  down  as  an  ab- 
solute rule  that,  if  one  heedlessly  makes  the 
attempt  to  cross  such  a  track,  he  Is  guilty  of 
negligence  per  se,  which  will  absolutely  bar 
his  right  of  recovery.  Other  states  hold  the 
failure  to  look  to  be  proof  of  negligence 
which  win  bar  the  recovery,  where  there  is 
nothing  In  the  case  which  would  In  any  man- 
ner qualify  this  proof  of  negligence,  and 
leave  a  fairly  debatable  question  open  for  the 
consideration  of  a  Jury.  Others,  again,  as 
in  Minnesota,  say  that  there  is  no  hard  and 
fast  rule  in  a  case  of  this  description,  and  that 
a  failure  to  look  would  not,  as  a  matter  of 
law,  and  regardless  of  circumstances,  be 
treated  as  negligence.  This  cise  does  not 
compel  us  to  dpflnltply  and  absolutely  ex- 
press our  notions  n-sppptlng  this  matter,  al- 
tliough  It  is  very  (lirti(.'Ult  to  Imagine  clrcum- 
siaiio'R  which  would  oxcnse  the  Injxired  party 
for  Ills  ocjiU'ct  to  list:  ills  oyi's  sis  well  as  bis 


ears  to  gtiard  against  an  acddent  ocrarrla; 
while  he  is  crossing  the  track.  Word  ▼.  Bailr 
way  Co.,  (Sup.)  17  N.  X.  Supp.  427;  Canon  v. 
Railway  Co.,  147  Pa.  St  219,  23  Aa  389; 
Ehrlsman  v.  RaUway  Co.,  150  Pa.  St.  \i*! 
24  Atl.  596;  Wood  V.  Rattway  Co.,  K  Micb 
402,  18  N.  W.  124;  McClain  v.  BaU-way  Cc. 
116  N.  T.  459,  22  N.  B.  1062;  Dolan  v.  Canal 
Co.,  71  N.  Y.  285;  Railroad  Co.  v.  Righter,  C 
N.  J.  Law,  181;  Adolph  v.  RaUway  Co,  T« 
N.  T.  530;  Shea  v.  RaUway  Co.,  (Minn.)  3* 
N.  W.  903;  Beach,  Contrib,  Neg.  Si  251-2SJ 
et  seq.;  Booth,  St.  Ry.  Law,  S  316;  Meyer  t. 
RaUway  Co.,  6  Mo.  App.  27;  Sbeets  ▼.  Rail- 
way Co.,  (N.  J.  Sup.)  24  AtL  483.  TiKst 
cases  aU  unite  In  holding  that  a  person  mnfl 
use  his  senses  In  order  to  prevent  accident 
and  escape  Injury.  If  the  proof  show  tlt:t 
he  failed  to  do  either,  and  that  this  ccxitilb- 
uted  directly  to  the  injury,  the  law  wiU  b* 
applied  to  the  facts,  and  the  plaintiff  wUl  not 
be  permitted  to  recover.  The  plaintiff's  rish: 
to  go  to  a  Jury  upon  the  questions  of  facr 
concerning  his  negligence  depends  ao  mucii 
upon  the  question  whether  the  matter  is  a  de- 
batable one,  and  whether  the  proof  Ieav« 
room  for  different  Inferences  In  men's  minds 
respecting  his  conduct,  that  he  cannot  com- 
plain of  a  nonsuit  when  he  has  been  guiltj 
of  what  the  law  says  is  negUgence  on  his 
part  In  a  case  of  that  sort,  tbere  la  nothiii; 
for  a  Jury  to  determine,  and  the  court  applies 
the  law  to  the  facts.  The  present  case  comes 
directly  within  the  rule.  Confessedly,  ttw 
plaintiff  did  not  look  to  the  sontb.  alons 
which  be  was  advised  the  car  was  approacb- 
ing;  and  evidently  neither  he  nor  bis  wife 
used  their  ears,  or  any  of  their  senses,  to  pr»- 
tect  themselves  against  danger.  Davidson 
saw  the  car  standing  on  the  switch  a  fev 
hundred  feet  distant,  wdlting  for  one  ap- 
proaching from  the  south.  He  bad  driven 
up  and  down  the  line  ot  the  road  almo< 
daily  for  10  months,  and  knew  tliat  ttaeK 
cars,  propelled  with  great  force  and  much 
speed,  went  along  the  line  at  frequent  and  al- 
most regular  Intervals.  These  circumstances 
and  this  knowledge  advised  him  of  the  neces- 
sity to  be  on  the  alert  and  the  locrirout  to  see 
if  the  car  was  coming,  before  he  crossed  the 
track.  Neither  he  nor  his  wife  looked,  and 
apparently  neither  of  them  heeded  tbe  sound 
of  the  approaching  car.  He  turned  upon  the 
track  without  consideration,  and  a  collision 
resulted  from  his  negUgence.  It  is  not  ea^ 
to  reconcile  his  statement  of  his  conduct  at 
Myrtle  street  with  reference  to  looking  op 
and  down  the  track  with  tbe  evidence  in  tte 
case.  Tbe  proof  was  that  tbe  car  was  nu- 
nlng  at  a  speed  of  10  or  12  mUcs  an  hoar: 
that  from  Myrtle  street  southward,  he  could 
see  %  of  a  mUe;  that  he  was  going  at  tb^ 
rate  of  4  or  4%  miles  an  hour,  and  went  troc 
where  he  crossed  at  Myrtle  street  to  a  poict 
some  210  feet  distant  where  he  attempted  to 
cross  to  the  grocery  store  whither  he  wj^ 
Journeying.  Either  he  was  mistaken  in  ^•- 
gard  to  the  fact  concerplug  the  approach:  a: 
Digitized  by  VjOOQ 
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the  car,  or  elae  he  was  mistaken  In  stating 
that  he  looked.  At  the  speed  at  which  the 
car  was  traveling  when  he  crossed  Myrtle 
street.  If  It  was  not  In  dght  for  a  distance 
of  three^inarters  of  a  mile,  the  car  would  not 
have  reached  the  point  of  accident  within  3 
minutes,  while  he  would  travel  the  distance 
between  Myrtle  and  the  point  of  crossing  In 
about  35  seconds.  This  fact  very  greatly  dis- 
turbs our  confidence  in  the  accuracy  of  his 
statement  that  he  looked  southward  along 
the  line  of  the  track  when  he  crossed 
at  Myrtle.  This  might  not  be  conclusive, 
though  It  bears  strongly  upon  the  question 
■whether  he  was  •  reasonably  attentive  and 
prudent  In  his  conduct  The  railroad  com- 
pany cannot  be  chargeable  with  negligence 
for  failing  to  dackbn  the  speed  of  their  car 
as  they  approached  the  crossing,  for  the 
driver  was  pnrsning  the  same  direction  In 
which  the  car  was  going,  and  It  is  not  to  be 
supposed  that  the  motorman  could  reason- 
ably be  expected  to  anticipate  that  the  driver 
would  change  direction,  and  cross  In  the 
middle  of  a  block  Immediately  in  front  of  an 
approaching  car.  Davidson  did  not  look,  and 
apparently  did  not  use  his  ears;  and,  cross- 
ing the  track  under  such  circumstances,  his 
act  must  be  deemed  a  negligent  one,  which 
contributed  to  the  injury,  and,  as  a  matter  of 
law,  bars  bis  recovery.  The  nonsuit  was 
right,  and  the  Judgment  will  be  affirmed.  Af- 
firmed. 


UNION  PAO.  RT.  CO.  v.  KEU^BT. 

<Conrt  of  Appeals  of  Colorado.     Feb.  12,  1894.^ 

RcB  AiMUDic^TA— Abatement— 'FcUiOW  Sbktakts 
— Nboliobncb. 

1.  Digmissal  of  an  action  against  a  railroad 
fo^  damages  for  personal  iu juries  caused  by  de- 
fendant's negligence,  on  the  ground  that  it 
Abated  on  the  injured  person's  death,  is  no  bar 
to  assumpsit  by  his  aaministrator  for  the  loss 
resulting  to  his  estate  from  defendant's  failure 
to  perform.  Its  Implied  contract  of  safe  carriage. 

2.  An  express  messenger,  who,  by  a  con- 
tract lietween  the  express  company  and  rail- 
road, also  handles  the  latter's  baggage  on  the 
train,  and  is  required  by  a  rule  of  the  road  to 
consider  himself  its  servant  in  matters  relating 
to  the  movement  and  government  of  the  train, 
and  to  obey  the  conductor,  may  recover  from 
the  railroad  for  injuries  caused  by  the  negli- 
gence of  a  brakeman. 

3.  The  court  cannot  say  that  an  express 
messenger  was  negligent  because  his  car,  with 
others,  detached  from  the  engine,  haying  started 
down  grade,  he  failed  to  jump  off  when  he  be- 
came aware  of  the  situation,  and  the  cars  bad 
reached  a  speed  of  only  four  or  five  miles  an 
hour. 

Appeal  from  district  court,  Arapahoe  cotm- 
ty. 

Action  by  BHa  Kelley,  administratrix  of 
the  estate  of  Edward  S.  Kelley,  deceased, 
uSalnst  the  Union  Pacific  Railway  Company, 
for  damages  restating  to  the  estate'  from  de- 
fendant's breach  of  contract  for  safe  car- 
riage. Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 


For  former  appeal,  see  27  Pac.  1058. 

Teller,  Orahood  &  Morgan,  for  appellant. 
Charles  M.  Campbell  and  Frank  C.  Goudy, 
for  appellee. 

THOMSON,  J.  This  is  a  suit  by  EUa 
Kelley,  administratrix  of  the  estate  of  Ed- 
ward S.  Kelley,  deceased,  against  the  Union 
Pacific  Railway  Company,  to  recover  dam- 
ages sustained  by  the  estate  In  consequence 
of  injuries  received  by  the  deceased  through 
the  fault  of  the  defendant.  The  complaint  ' 
alleges  the  incorporation  of  the  defendant, 
the  management  and  operation  by  it  of  a  line 
of  railroad,  whUdi  Is  described,  and  then 
proceeds  as  follows:  "That  theretofore  the 
said  defendant  had  entered  Into  a  contract 
with  the  Pacific  Express  Company,  a  corpo- 
ration organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Nebraska, 
and  lawfully  doing  business  in  the  state  of 
Colorado,  for  a  valuable  consideration  to  it 
paid  by  the  said  the  Pacific  Express  Com- 
pany, to  transport  its  express  packages  and 
express  messengers  over  the  line  of  defend- 
ant's said  railroad  between  the  points  afore- 
said, and  undertook,  promised,  and  agreed, 
in  consideration  of  the  premises  aforesaid,  to 
safely  carry  the  express  pacltages  and  the 
express  messengers  of  the  said  the  Paclfio 
Express  Company.  That  on,  to  wit,  the  11th 
day  of  November,  1885,  the  deceased,  the 
said  Edward  S.  Kelley,  was  a  route  express 
messenger  in  the  employ  of  the  said  the  Pa- 
cific Express  Company,  and  was  then  and 
there,  while  in  the  hue  and  In  the  discharge 
of  his  duty  as  such  express  messenger,  be- 
ing carried  over  the  said  railroad,  so  man- 
aged and  controlled  by  the  said  defendant, 
in  a  car  attached  to  one  of  the  defendant's 
trains,  and  set  apart  for  the  use  of  the  said 
the  Pacific  Express  Company,  its  messengers 
and  employes.  That  at  the  date  last  afore- 
said the  defendant,  not  being  mindful  of  Its 
said  contra/St  and  agreement  to  safely  carry 
the  said  Edward  S.  KeUey  pursuant  to  the 
agreement  aforesaid,  carelessly  and  negli- 
gently stopped  its  train,  to  which  the  said 
car  so  set  apart  for  the  use  of  the  said  Ed- 
ward 8.  Kelley  and  the  said  the  Pacific  Ex- 
press Company  was  attached,  upon  a  steep 
grade  on  the  line  of  the  defendant's  said 
road  at  or  near  the  town  of  Breckenrldge,  lu 
said  county  of  Summit  and  state  of  Colorado, 
and  detached  the  locomotive  or  locomotives 
therefrom,  and  did  not  properly  set  the 
brakes  so  as  to  securely  fasten  the  said  ti'aln. 
and  removed  aU  of  the  brakemen  and  em- 
ployes from  said  train,  without  giving  the 
said  Edward  S.  Kelley  any  notice,  informa- 
tion, or  warning  as  to  what  had  boen  done, 
or  any  warning  of  the  danger  that  he  was 
In  by  rea-son  of  the  careless  management  of 
said  train,  as  aforesaid,  and  that,  while  said 
train  was  so  left  unguarded.  It,  in  some  man- 
ner unknown  to  plaintiff,  started  down  said 
steep  grade,  and  soon  acquired  a  rapid  veloci- 
ty, and  continued  to  run  down  the  said  grade 
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for  a  distance  of,  to  wit,  four  or  fiye  miles, 
when  the  same  was  thrown  from  the  track, 
and  the  said  Edward  S.  Kelley  was,  without 
any  fault  or  negligence  on  his  part,  so  greatly 
Injured  by  the  shock  therefrom  as  to  produce 
insanity,  by  reason  of  which  he  was  ad- 
Judged  Insane,  by  proceedings  duly  instituted 
in  the  said  county  court  of  Arapah6e  county, 
and,  by  an  inquisition  duly  made,  ordered 
by  the  said  court  to  be  confined  in  the  State 
Lunatic  Asylum  at  Pueblo,  in  said  state  of 
Colorado,  at  which  place  he  died  at  the  date 
aforesaid,  but  not  from  the  injuries  caused 
by  the  negligence  for  which  this  suit  is 
brought  Ttiat  by  reason  of  the  injuries 
aforesaid  the  said  Edward  S.  KeUey  became, 
and  during  aU  of  his  lifetime  thereafter  re- 
mained, sick,  sore,  lame,  and  disordered  in 
mind  and  body,  so  as  wholly  to  imfit  him  for 
following  his  usual  occupation,  or  from  en- 
gaging in  any  business  of  any  kind  what- 
ever, and  earning  wages  of  any  kind,  in  con- 
sequence of  which,  a  loss  and  damage  have 
occurred  to  the  personal  estate  of  the  said 
deceased  in  the  sum  of  one  thousand  nine 
hundred  and  sixty-four  dollars,  ($1,961,)  and 
in  the  further  sum  of  thirty-five  dollars  ($35) 
incurred  by  the  said  Edward  S.  Kelley  in 
medical  expenses  in  attempting  to  effect  a 
cure  of  his  said  sickness  resulting  from  the 
Injuries  aforesaid.  Wherefore,  the  plaintifT, 
as  such  administratrix,  prays  Judgment 
against  the  defendant  for  the  sum  of  one 
thousand  nine  hundred  and  ninety-nine  dol- 
lars, ($1,099,)  together  with  costs  of  this  ac- 
tion." To  this  complaint  a  demurrer  was 
filed,  the  grounds  of  which  were  that  It  did 
not  show  any  right  in  Ella  Kelley  to  bring 
and  maintain  the  action,  and  because  Ella 
Kelley  had  no  right  to  bring  or  maintain  the 
action.  The  demurrer  was  sustained,  and 
Judgment  given  for  the  defendant  The 
plaintiff  took  the  case  to  the  supreme  court 
by  writ  of  error,  where  the  Judgment  was  re- 
versed, and  the  cause  remanded.  Kelley  v. 
Railway  Co.,  16  Colo.  455,  27  Paa  1058.  The 
defendant  tlien  answered— First,  a  denial; 
second,  former  adjudication,  in  the  United 
States  chrcult  court  for  the  district  of  Colo- 
rado, of  the  same  cause  of  action,  in  a  suit 
between  William  F.  M.  Lyon,  as  conservator 
of  Edward  S.  Kelley,  who  was  then  a  lunatic, 
and  this  defendant;  and,  third,  that  the  in- 
jury to  deceased  was  caused  by  his  own  neg- 
ligence, and  the  negligence  of  his  co-employes 
in  the  same  general  line  of  employment 
Plaintiff  replied,  denying  the  second  and 
third  defenses.  A  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiff  of  $1,999.  35  Fed. 
111.  The  defendant  brings  the  cause  here  by 
appeal. 

A  numtier  of  questions  are  presented  by 
the  record,— some  of  them  of  considerable 
importance.  The  question  raised  by  the  de- 
murrer to  the  complaint  is  no  longer  in  the 
case.  They  are  the  identical  complaint  and 
the  same  demurrer  which  were  before  the 
supreme  court,  and  the  questions  presented 


by  these  pleadings  were  the  only  ones  de- 
cided. It  was  there  held  that  tbe  action, 
having  been  brought  upon  a  contract,  sur- 
vived to  the  plaintiff,  and  that  the  facts 
stated  were  sufiScient  in  law.  This  adjudica- 
tion is  conclusive  of  any  question  coucemiig 
the  sufficiency  of  the  complaint  It  is.  bow- 
ever,  contended  that  the  cause  of  action  in 
this  case  is  res  adjudicata.  On  the  21st  d.ij 
of  February,  1883,  WilUam  P.  M.  Lyon,  as 
conservator  of  Edward  S.  Kelley,  brought  an 
action  in  the  United  States  circuit  court  for 
the  district  of  Colorado  to  recover  for  injuria 
received  by  Kelley  through  the  negrUgence  oi 
the  defendant.  Its  agents,  and  servants;  be- 
ing the  same  Injuries  described  in  the  ccil- 
plalnt  In  this  cause.  The  complaints  in  that 
case  and  in  this,  except  as  to  the  allegation  of 
the  contract  for  safe  carriage,  and  its  breach, 
are  substantially  the  same.  The  answer 
there,,  as  here,  denied  the  complaint,  and 
averred  that  the  Injury  was  caused  by  Kel- 
ley's  own  negligence  and  that  of  his  fellov 
servants  in  the  same  genial  line  of  emplc;- 
ment.  As  in  this  case,  the  affirmative  de- 
fense was  denied  by  the  replication.  Pendins 
that  suit,  Kelley  died;  and  the  plaintiff,  hav- 
ing been  appointed  administratrix  of  bis  es- 
tate, made  application  to  the  conrt  to  con- 
tinue the  action  in  her  name  as  such  adminis- 
tratrix. The  court  denied  the  motion,  and 
dismissed  the  suit,  without  costs.  The  rea- 
son for  this  action  of  the  court  Is  not  dis- 
closed by  the  record  of  the  case;  bnt  we  are 
informed  by  the  defendant,  in  its  answs-, 
that  it  was  because  the  salt  did  not  survive 
to  the  administratrix,  and  we  assume  that 
this  is  true.  The  action  In  the  circuit  court 
was  for  a  tort  The  complaint  alleged  inju- 
ries to  the  person  of  the  lunatic,  snffered 
through  the  wrongful  negligence  of  tbe  de- 
fendant, and  the  damages  claimed  were  sole- 
ly on  account  of  these  injuries.  It  is  clear 
that  the  action  died  with  the  plain  tUT.  and 
hence  the  refusal  of  the  court  to  revive  it  in 
the  name  of  the  administratrix,  and  Its  Judg- 
ment dismissing  the  cause.  The  contention  is 
that  the  Judgment  in  that  case  is  a  bar  to 
this  action.  Whether  this  is  true  or  not  de- 
pends upon  several  conditions.  In  the  first 
place,  the  judgment  is  conclusive  evidence 
only  of  the  matter  determined  by  It;  and  to 
enable  tbe  defendant  to.  interpose  that  mat- 
ter, to  that  extent,  in  this  case,  as  res  adjo- 
dicata,  it  must  appear  that  the  cause  of  ac- 
tion in  both  cases  was  the  same,  and  that  it 
was  between  the  same  parties,  in  the  same 
right  or  capacity,  or  their  privies  daiminf: 
under  them.  Bigelow  v.  Wlnsor,  1  Gray,  299; 
Aspden  v.  Nixon,  4  How.  4C7;  2  Black. 
Judgm.  610;  1  Herm.  Estop.  {$  115,  134,  l.V<. 
There  was  no  trial  in  the  former  case.  As 
to  whether  the  matters  alleged  were  true  or 
not,  or  as  to  their  sufficiency  to  authorize  a 
recovery,'  there  was  no  adjudication.  The 
sole  decision  was  that  by  reason  of  the  deatli 
of  the  plaintiff  the  cause  of  action  was  ex- 
tinguished.  To  this  ezt^tt  it  mnjr  be  said 
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that  the  Judgment  is  conclusive,  but  no  fur- 
ther. But  counsel  seem  to  think  tlmt  this  Is 
an  attempt  to  accomplish  the  same  purpose 
which  was  sought  in  the  federal  court,  by 
simply  changing  the  form  of  action.  There  - 
is  a  class  of  cases  in  -wtiich  a  party  may  elect 
to  sue  in  tort  or  in  assumpsit,  and  by  select- 
ing one  remedy  he  waives  the  other.  This  is 
true  In  case  of  the  wrongful  conversion  of 
money  or  property;  and  the  party  entitled  to 
it  may,  instead  of  bringing  an  action  In  tro- 
ver, sue  upon  an  implied  promise  to  pay,  and 
this  the  law  will  not  permit  the  wrongdoer 
to  deny.  But,  in  either  form,  the  subject- 
matter  of  the  salt  and  the  cause  of  action  are 
precisely  the  same,  so  that  one  final  adjudica- 
tion determines  the  controversy  forever.  But 
an  action  for  an  injury  to  the  person  must 
be  in  tort  In  the  nature  of  the  case,  there 
can  be  no  implication  of  a  promise  to  pay  for 
the  wrong.  If  a  plaintiff  should  attempt  to 
bring  an  action  In  assumpsit  for  injuries 
done  to  bis  person,  he  would  be  compelled  to 
allege,  in  effect,  that  he  permitted  the  defend- 
ant to  Inflict  the  injuries  upon  him  in  consid- 
eration of  the  promise  of  the  defendant  to 
pay  him  a  reasonable  compensation  for  them. 
Mr.  Cooley  characterizes  such  a  suggestion 
as  an  absurdity.  Cooley,  Torts,  (2d  Ed.)  107 
et  seq.  The  action  in  the  federal  court  was 
In  tort  for  the  injuries,  and  the  present  action 
is  for  loss  sustained  by  reason  of  the  failure 
of  the  defendant  in  the  performance  of  Its 
Implied  contract  to  safely  carry  the  deceased. 
The  two  causes  of  action  are  essentially  dif- 
ferent, and  the  measure  of  recovery  in  each 
is  different  In  one  case  the  jury,  in  estimat- 
ing the  damages,  would  be  entitled  to  con- 
sider the  nature  of  the  injuries,  and  the  pain 
and  suffering  caused  by  them,  while  In  the 
other  the  damages  would  be  confined  to  the 
actual  pecuniary  loss  occasioned  by  the  re- 
sulting disability.  This  survives,  and  that 
does  not  This  is  therefore  not  a  suit  in  an- 
other form  upon  the  same  cause  of  action, 
which  abated  in  the  federal  court,  and  a  judg- 
ment there  could  be  no  bar  here.  If  an  ad- 
judication were  necessary  to  make  It  any 
more  conclusive  than  the  law  makes  It,  the 
judgment  of  the  federal  court  Is  conclusive 
that  the  action  brought  there  could  not  be 
maintained  in  the  name  of  plaintiff  as  ad- 
ministratrix, while  the  judgment  of  the  su- 
preme court  in  this  case  Is  equally  conclusive 
that  this  action  can  be  maintained  in  her 
name;  and,  for  the  reason  that  this  plaintiff 
could  not  maintain  that  suit,  It  Is  evident 
that  the  right  or  capacity  in  which  the  two 
plaintiffs  sued  was  not  the  same.  The  rec- 
ord of  that  case  was  inadmissible  for  any 
purpose,  and  was  properly  rejected. 

Did  the  Injuries  recdved  by  the  deceased 
result  from  the  negligence  of  his  coemployes 
in  the  same  general  line  of  employment? 
The  evidence  Is  that  he  was  In  the  employ 
of  the  Pacific  Express  Company  as  messen- 
g«-.  The  express  cars  were  fiu-nished  by 
the  defendant     By  virtue  of  an  agreement 


betwncn  it  and  the  express  company,  he 
acted  as  baggageman  for  the  defendant,  the 
railroad  company  furnishing  the  express  ' 
company  other  service  in  exchange.  He 
po-formed  the  baggage  service  under  in- 
structions from  the  express  company;  but 
his  baggage  duties  were  defined  by  the  rail- 
road company's  baggage  department,  and, 
as  baggageman,  he  was  under  its  direc- 
tion. He  was  in  the  sole  employ  of  the  ex- 
press company.  It  paid  him  his  wages,  and 
it,  alone,  could  discharge  him,  either  as  mes- 
senger or  baggage  agent  If  his  baggage 
service  was  unsatisfactory  to  the  railroad 
company,  it  could  request  his  discharge,  but 
the  discbarge  came  from  the  express  com- 
pany. Rule  92  of  the  defendant  was  read  in 
evidence  as  follows:  "Agents  in  charge  of 
the  United  States  mails,  express  messengers, 
sleoping-car  conductors  and  porters,  news 
agents,  individuals  In  charge  of  private  cars, 
and  persons  in  charge  of  stock,  while  with 
the  trains  of  the  Union  Pacific  Railway, 
must  consider  themselves  employes  of  the 
Union  Pacific  Railway  Company,  in  all  mat- 
ters connected  with  the  movement  and  gov- 
ernment of  trains,  and  must  conform  to  the 
directions  of  the  conductors  thereof."  The 
accident  occurred  on  February  11,  1885. 
The  train  consisted  of  a  numljer  of  loaded 
freight  cars,  and  one  express  car  at  the  rear, 
of  which  the  deceased  was  in  charge.  The 
train  was  at  Breckenrldge,  having  come  for 
some  distance  over  a  heavy,  ascending  grade, 
with  a  heavy  grade  in  front  of  it  to  the 
top  of  the  mountain,  and  It  was  too  heavy 
to  proceed  entire.  The  conductor  therefore 
divided  the  train,  detaching  a  number  of  the 
rear  cars,  including  the  express  and  bag- 
gage car,  and  set  the  brakes  upon  some  of 
them.  After  they  had  been  detached,  the 
brakes,  for  some  reason,  became  loose,  the 
detached  portion  of  the  train  broke  away, 
and  ran  down  the  grade,  which  It  had  as- 
cended, for  a  distance  of  about  five  miles, 
where  it  left  the  track,  and  was  wrecked, 
causing  the  injuries  suffered  by  the  deceased. 
There  belonged  to  the  train  a  brakeman, 
whose  duty  It  was  to  remain  with  the  rear 
end  of  the  train,  look  after  it,  protect  it 
from  other  trains,  and  prevent  It  from  get- 
ting away  and  going  down  grade.  When 
the  train  commenced  to  run  away,  this  brake- 
man  was  not  at  his  post  The  argument  of 
counsel  is  that  under  the  facts  In  evidence 
the  deceased  was  a  fellow  servant  with  the 
employes  of  the  defendant  and  that  there- 
fore, the  injuries  having  been  caused  by  the 
negligence  of  his  coemployes,  or  some  of 
them,  no  responsibility  or  liability  could  at- 
tach to  the  railroad  company.  "Fellow  serv- 
ants" are  defined  to  be  those  who  serve  the 
same  master,  work  under  the  same  general 
control,  derive  authority  and  compensation 
from  the  same  source,  and  are  engaged  in 
the  same  general  business,  though  it  may 
be  In  different  grades  or  departments  of  it. 
Wonder  v.  Raih-oad  Co.,  82  Md.,411i  ConJ-_, 
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ter  T.  Board,.  4  Hun,  569;  Abraham  v.  Reyn- 
olds, 5  Hurl.  &  N.  142;  Foster  v.  RaUway 
Co.,  14  Minn.  360,  (Gil.  277;)  Wood,  Mast. 
&  S.  S  424.  Applying  this  test  to  the  facts 
before  us,  leaving  the  rule  in  question  oat  of 
view  for  the  present,  we  do  not  think  that 
the  deceased  and  the  railroad  employes  were 
fellow  servants.  He  was  not  In  the  employ 
of  the  railroad  company  for  any  purpose. 
Both  as  express  messenger  and  baggage 
agent,  he  was  the  servant  of  the  express 
company.  It  hired  him,  and  paid  him  his 
compensation.  It  alone  could  dismiss  him, 
and  it  was  to  its  general  control  that  he  was 
subject  The  effect  of  the.  agreement  be- 
tween the  two  companies  was  that  the  ex- 
press company,  for  a  consideration,  handled 
the  baggage  of  the  railroad  company,  and 
the  deceased  wais  simply  Its  agent  for  that 
purpose.  In  caring  for.  the  baggage,  he  was 
under  the  direction  of  the  railroad  company; 
bat  this  qualified  subjection  to  the  latter 
company  grew  out  of  the  agreement  with 
the  express  company,  and  not  out  of  any 
contract  between  him  and  the  railroad  com- 
pany. The  railroad,  company  bad  no  general 
control  of  him.  It  did  not  employ  him,  it 
did  not  pay  blm,.  it  could  not  discbarge  him, 
and  he  was  not  responsible  to  it  for  the 
manner  in  which  he  performed  his  duties. 
If  it  desired  his  dismissal,  it  must  proc\ire  it 
through  his  employer,  the  express  company. 
The  deceased  and  the  railroad  men  were 
thei'efore  not  ssrvants  of  the  same  master, 
or  under  the  same  general  control.  Role 
92  could  not  affect  him,  unless  he  had  knowl- 
edge of  it  It  may  be  conceded  that  the 
employes  of  the  railroad  company  were  pre- 
sumed to  know  its  rules;  but  that  presump- 
tion does  not  extend  to  persons  not  in  its 
employ,  and  there  is  no  evidence  that  the 
deceased  knew,  or  might  have  known,  of 
this  rule.  But  we  are  tmable  to  see  that, 
eY&x  If  he  had  known  it.  If  would  have  af- 
fected his  relations  with  that  company,  in 
alteration  of  its  liability  in  this  action.  Cer- 
tain classes  of  persona— among  them,  express 
messengers— ore  required  by  the  rule  to  con- 
sider themselves  employes  of  the  defendant, 
in  all  matters  connected  with  the  movement 
and  government  of  trains,  and  must  conform 
to  the  directions  q£  the  qonductors  thereof. 
If  it  can  be  said  that  this  rule  would  place 
the  persons  named  under  the  control  of  the 
company,  such  control  is  limited,  and  not 
general.  It  is  not  the  same  charactw  or  de- 
gree of  control  which  a  master  exercises 
over  his  servants.  The  rule  is  perhaps  prop- 
er, for  the  purpose  of  insuring  the  safety 
of  trains  and  of  those  upon  them.  Passen- 
gers are  also  subject  to  rules  having  the 
same  purpose  in  view.  But  such  a  rule  does 
not  make  the  po'soos  it  specifies  employes 
of  the  company,  in  the  sense  that  its  paid 
servants  are,  so  as  to  absolve  It  from  lia- 


bility for  injuries  received  by  those  p«^ion» 
in  consequence  of  the  negligence  of  its  ^e|^ 
ular  employes.  There  Is  no  definition  of  tli« 
term  "fellow  servants"  which  includes  per- 
.sons  doing  business  with  a  railroad  com- 
pany, who,  temporarily,  for  the  purposes  at 
the  safety  of  the  train,  are  to  consider  them- 
selves as  employes;  and,  if  the  deceased  did 
not  occupy  the  relation  of  fellow  serraitt, 
then  his  rights  were  those  of  a  passenger. 

We  are  asked  to  say,  as  a  matter  of  lav, 
that  the  deceased  was  guilty  of  negligence 
contributing  to  his  Injurlea,  and  tbat,  there- 
fore, a  recovery  is  precluded.  The  only  ev- 
idence of  what  the  deceased  did  is  contained 
in  his  own  statementB,  made  shortlr  after 
the  accident  He  said  that,  after  the  de- 
tached portion  of  the  train  commenced  to 
run  away,  he  first  thought  it  was  going  up 
hill,  but  upon  looking  out  he  saw  it  vas 
going  the  other  way.  He  then  went  upon 
the  top  of  his  car,  to  see  if  any  one  was 
on  the  train,  and  tmsuccessfully  tried  to  set 
the  brakes.  The  train  was  going  at  the  rate 
of  four  or  five  miles  an  hour.  At  that  spet-d. 
he  might  safely  have  left  It,  but  be  did  not 
He  went  back  into  the  baggage  car,  and 
there  remained  until  the  wreck.  As  the 
train  was  going  down  hiU,  of  course,  ita 
speed  was  being  constantly  accelerated. 
What  constitutes  conlributary  negligence  is 
somewhat  dependent  upon  drcumstanccs. 
A  man,  upon  suddenly  reaUzing  that  he  k 
in  peril,  is  liable  not  to  be  in  the  hest  frame 
of  mind  tac  cool  and  accurate  calculation: 
and,  wtiile  he  Is  attempting  to  determine 
what  action  should  be  taken,  it  may  be  too 
late  to  act  at  all  Where  practically  instan- 
taneous decision  is  demanded  from  a  person 
dazed  by  danger,  an  error  of  Judgment  is 
not,  in  law,  to  be  imputed  to  him  as  con- 
tributory negligence.  Whart  Neg.  {  304. 
It  is  for  the  jury  to  determine,  Crom  the 
facts  and  drcumstances  shown  In  evidence, 
whether  the  conduct  of  a  man  ao  sitnated 
amounts  to  contributory  negligence  or  not. 

The  instructions  given  by  \he  court  fairly 
submitted  all  the  questions  in  the  case  to 
the  Jury.  The  questions  of  the  negligence 
of  the  defendant,  of  -the  contributory  negli- 
gence of  the  deceased,  of  the  relations  sus- 
tained by  him  to  the  defendant,  and  of  the 
measure  of  damages,  were  correctly  pre- 
sented. C^taln  instructiona  were  requested 
by  the  defendant,  the  effect  of  which  was  to 
declare,  as  a  matto:  of  law,  that  the  de- 
ceased and  the  defoidant's  employes  were 
fellow  servants,  and  that  no  cause  of  action 
had  been  proven.  These  were  properly  re- 
fused. We  are  unable  to  discover  any  im- 
proper ruling  in  the  admission  or  rejection 
of  evidence.  The  record  seems  to  be  firee 
from  any  error  of  which  the  defendant  can 
complain,  and  the  Judgment  must  tfaorefore 
be  affirmed.    Affirmed. 
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1.  The  court  properly  directed  a  caase, 
ularly  reached,  to  proceed  to  trial  in  the  ab- 
ce  of  defendant  and  Us  counsel,  where  the 
f  showine  accounting  for  such  absence  was 
unverified  letter  of  defendant  requesting  a 
tinuance  because  of  his  sudden  UlneiiB. 

2.  Civ.  Code,  §  187,  which  provides  that 
court  "shall"  give  such  instructions  as  may 

necessary,  does  not  require  the  giving  of  in- 
ictioDS  in  an  action,  tried  in  the  absence  of 
•udaut,  to  recover  a  balance  due  on  an  ac- 

Dt. 

3.  In  an  action  on  a  running  account,  tried 
he  absence  of  defendant,  evidence  of  the  bal- 
i  due  on  the  account  is  sufficient  to  support 
ndiiig  for  plaintiff. 

4.  The  statute  of  frauds  must  be  pleaded, 
e  available  aa  a  defense. 

5.  One  who  has  promised  to  pay  for  goods 
lishcd  another  cauuot  avail  himself  of  the 
ute  of  frauds  in  an  action  for  their  price, 
re  he  has  collected  such  price  from  the 
r. 

Tor  to  district  court.  Clear  Creek  conn- 

:tion  by  George  W.  Hall  and  others  against 
iam  A.  HamlU  on  an  account  Judg- 
t  for  plaintiffs.  Defendant  brings  error, 
■med. 

le  other  facts  foUy  appear  in  the  fol- 
ug  statement  by  REGD,  J.: 
fondants  in  error  (plaintiffs  below) 
^bt  suit  against  plaintiff  In  error,  al- 
ig  an  indebtedness  of  $1,893.75  for  the 
ace  of  a  mutual  and  open  account  cur- 
for  (naming  the  goods)  goods  sold  and 
ered  by  the  plaintiffs  to  the  defendant 
s  request,  work  done  and  performed  by 
tiffs  for  the  defendant  at  his  request,  and 
Qoneys  bad  and  received  by  the  defend- 
er the  use  of  the  plaintiffs,  between  No- 
►er  1,  1882,  and  November  4,  1891.  I>e- 
int  answered— First,  trayersing  each  al- 
ion  of  the  complaint,  and  d^iylng  any 
itedpess  whatever;  second,  denying  that 
as  Indebted  to  the  plaintiffs  in  any 
nt  whatever,  save  and  except  about 
um  of  three  hundred  dollars,  the  same 

a  balance  due  on  a  mutual  book  ac- 

current,  accruing  before  the  1st  day 
iveniber,  1891;  and  as  special  defenses 
}  the  following:  "This  defendant,  fur- 
mswerlng,  alleges  that  after  the  com- 
iment  of  this  action  he  demanded  of  the 
iffs  a  bill  of  particulars  of  the  account 
jpon;  that  the  plaintiffs  furnished  said 
f  particulars,  from  which  it  appears 
here  Is  a  charge  against  the  defend- 
'  the  sum  of  three  hundred  and  thirty- 
lollara   and  ninety  cents  ($339.90)  for 

wares,  and  merchandise  alleged  to 
>eeD  sold  and  delivemd  by  the  plaintiffs 

Colorado  United  Mining  Company,  a 
atlon,  and  that  there  also  appears  troxa 
lU  of  particulars  a  charge  against  the 
ant  of  tbe  sum  of  two  htmdred  and 


the  Georgetovro  and  Middle  Park  Wagon- 
Road  Ompany;  that  the  defendant  is  in 
no  wise  indebted  to  the  plaintiffs  for  and 
on  account  of  the  amount  claimed  to  be  due 
on  either  of  said  items  so  charged  against 
blm,  or  any  part  thereof,  and  is  in  no  wise 
responsible  for  the  payment  of  the  same; 
that  it  also  appears  from  said  bill  of  partic- 
ulars, so  furnished  as  aforesaid,  that  the 
defendant  is  charged  with  being  Indebted  to 
the  plaintiffs  In  the  sum  of  eleven  hundred 
thirty-four  dollars  and  elj^teen  cents  ($1,134.- 
1$  for  and  on  account  of  interest  alleged  to 
have  accrued  on  the  account  said  plaintiffs 
claim  to  be  due  and  owing  them  from  the 
defendant;  that  the  defendant  Is  not  in- 
debted to  the  plaintiff  a  for  and  oa  account  of 
said  interest  charged,  or  any  part  thereof. " 
To  such  special  def^ises  the  following  rep- 
lications were  filed:  "They  admit  that  the 
item  of  three  hundred  and  thirty-nine  dol- 
lars and  ninety  cent»  ($339.90)  in  the  said 
answw  mentioned  is  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  the  plain- 
tlffis  to  the  said  the  Colorado  United  Mining 
Company,  but  they  allege  the  t&et  to  be  thnt 
said  goods,  wares,  and  merchandise  were 
furnished  at  the  special  Instance  and  request 
of  the  defendant,  William  A.  I^mill,  the 
agent  oe  general  manager  of  said  corporation 
in  (jolorado,  and  tliat  afterwards,  to  wit, 
on  November  1,  1884,  at  Georgetown,  in  the 
county  of  Clear  Creek  aforesaid,  the  said  de- 
fendant informed  the  plaintiff  John  H. 
Husted  that  in  a  settlement  with  the  com- 
pany, the  said  the  Colorado  United  Mining 
Company,  he  had  turned  in  a  voucher  for 
the  said  account,  and  been  allowed  credit 
therefor,  and  that  be  was  personally  bound 
to  pay  the  same  to  the  plaintiffs;  that  th»e- 
upon  the  plaintiffs  charged  the  said  account 
to  his  (the  said  Hamill's)  personal  account 
with  them,  and  that  he  (said  Hamill)  then 
and  tbere,  and  at  divers  oth^  times  between 
the  said  November  1,  1884,  and  the  com- 
mencement of  the  action,  promised  the  plain- 
tiffs to  pay  the  same.  Second.  They  deny 
that  the  item  of  two  hundred  and  flfty-four 
dollars  and  ninety-eight  cents,  ($254.98,)  in 
the  said  answer  mentioned,  is  alleged  in  the 
said  bill  of  particulars  to  be,  or  that  it  in  fact 
is,  for  goods,  wares,  and  merchandise  sold 
by  the  plaintiffs  to  the  Georgetown  and  Mid- 
dle Park  Wagon-Road  Company,  and  allege 
the  fact  to  be  that  the  said  goods,  wares, 
and  merchandise  were  sold  and  delivered 
by  the  plaintiffs  to  the  defendant,  William  A. 
Hamill,  at  his  special  instance  and  request; 
and  that  at  the  time  of  said  sale  the  plaintiffs 
were  informed  by  the  said  Hamill  that  said 
goods  were  wanted  by  him  for  use  on  the 
said  Georgetown  and  Middle  Park  Wagon- 
Road,  of  which,  as  plaintiffs  are  Informed 
and  believe,  he  is  or  was  the  owner  or  prlO' 
cipal  ownor;  and  the  said  HamlU  then  and 
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tb«re  requested  the  plaintiffs  to  keep  a  sep- 
arate account  of  said  goods,  distinct  from 
tlie  general  account  witli  the  plaintiffs,  which 
they  accordingly  did."  On  the  day  set  for 
trial  of  the  case,  defendant  failed  to  appear 
in  person  or  by  atttarney.  The  following  ap- 
pears in  the  order  of  the  court:  "The  court 
having  received  by  mail  a  request  from  de- 
fendant and  defendant's  counsel  to  continue 
the  trial  of  this  cause  to  another  day,  and 
the  said  plaintiffs  refusing  to  consent  to  such 
continuance,  and  the  court  deeming  the  show- 
ing by  defendant  insufflcient,  the  said  defend- 
ant is  three  times  solemnly  called,  but  comes 
not,  nor  does  any  one  appear  for  him,"  eta 
A.  Jury  was  called,  the  two  plaintiffs  sworn 
testifying  to  the  amount  due;  the  admission 
of  the  defendant  that  he  had  received  from 
the  Colorado  United  Mining  Company  the 
amount  in  controversy,  and  had  ordered  the 
amount  charged  to  himself,  In  default  of  pay- 
ing over  the  money;  that  it  was  done,  and 
Hiat  the  defendant  had  frequently  promised 
to  pay  It;  that  the  goods  charged  the  Middle 
Park  Wagon-Road  Company  were  ordered 
»  and  obtained  by  the  defendant;  that  the  road 
company  was  not  incorporated;  and  that  the 
defendant  was  .the  principal,  if  not  the  sole, 
owner,  etc  The  jury  found  for  the  plaintiffs 
in  the  sum  of  $1,959.75,  and  Judgment  was 
entered  upon  the  verdict  Two  motions  to 
set  aside  the  verdict  were  made:  First,  on 
the  ground  of  accident  and  surprise,  sup- 
ported by  an  affidavit  of  sudden  and  severe 
illness  of  the  defendant,  preventing  attend- 
ance on  the  day  of  trial;  second,  that  the 
amount  of  Judgment  was  excessive,  and  "be- 
cause the  evidence  is  insufficient  to  Justify 
the  verdict,  and  the  verdict  and  Judgment 
are  against  the  law."  Both  motions  were 
overruled.  The  assignments  of  error  relied 
upon  may  be  summarized  as  follows:  First, 
refusal  of  the  court  to  continue  the  case; 
second,  submitting  the  case  to  the  Jury  wiih- 
out  instructions;  third,  the  want  of  evidence 
to  warrant  a  verdict. 

A.  M.  Stevenson  and  M.  J.  Bartley,  for 
plaintiff  in  error.  Thomas  Mitchell,  for  de- 
fendants in  error. 

REED,  J.,  (after  stating  the  facts.)  In  re- 
gard to  the  first  supposed  error,  section  176 
of  the  Civil  Code  is  as  follows:  "When  a 
cause  is  regularly  reached  upon  the  calendar 
either  party  may  bring  the  issue  to  a  trial  or 
to  a  bearing  and  In  the  absence  of  the  ad- 
verse party,  unless  the  court  for  good  cause 
otherwise  directs,  the  party  appearing  may 
proceed  with  his  case  and  take  a  finding, 
verdict  or  Judgment  or  dismissal  of  the  ac- 
tion as  the  case  may  require."  The  cause 
having  been  set  and  reached  for  trial,  the 
plaintiff  could  legally  insist  upon  a  trial  in 
the  absence  of  the  defendant  Neither  de- 
fendant nor  counsd  appeared.  The  only 
showing  was  a  letter,  in  no  way  verified,  re- 
ceived by  the  Judges  stating  the  sudden  ill- 


ness of  the  defendant,  and  no  showing  f'jt 
the  absence  of  counseL  The  court  bad  power 
to  continue  the  trial  for  "good  cause,"  bw 
the  "good  cause"  must  be  legally  cstabUshe.', 
—properly  authenticated.  It  was  the  duty  ct 
the  court  to  decide,  upon  the  cause  sbovm,  as 
to  its  sufficiency,  and  also  whether  It  was  le 
gaily  established  as  a  fact  In  the  absence 
of  the  counsel  and  aU  legOl  showing,  it  was 
not  an  abuse  of  discretion  to  disregard  the 
letter,  when  that  was  all  there  waa  upon 
which  the  court  was  called  to  act 

In  regard  to  Instructions,  the  following  snb- 
divlslons  of  section  187  of  the  Civil  Code 
need  be  considered:  "When  the  evidence  is 
concluded,  and  either  party  desires  special 
instructions  to  be  given  to  the  jury  such  in- 
struction shall  be  reduced  to  writing,  nam- 
bered  and  signed  by  the  party  or  his  attomer 
asking  the  same,  and, delivered  to  the  conn. 
Before  the  argument  is  begun,  the  court  shall 
give  such  instructions  upon  the  law  to  tfae 
Jury  as  may  be  necessary,  which  Instmc- 
ttons  shall  be  in  writing  and  signed  by  the 
judge."  It  is  said:  "The  court  shall  give 
such  instructions  upon  the  law  to  the  Jury  as 
may  be  necessary."  We  can  find  no  question 
of  law  raised,  making  any  Instructions  nec«s- 
sary.  The  only  question  for  the  Jury  was  one 
of  fact  as  to  the  amount  due.  No  special  in- 
structions were  asked  by  either  party.  De- 
fendant cannot  complain  that  the  plaintiff 
failed  to  present  and  ask  special  instructions, 
and  be  did  not  participate  in  the  proceeding, 
raised  no  question  of  law,  nor  tendered  any 
instructions.  The  statute,  as  claimed  by  the 
plaintiff  in  error,  is  no  doubt  mandatory  as 
to  the  course  to  be  pursued  in  regard  to  in- 
structions presented;  but  it  could  hardly  be 
considered  mandatory  to  the  ext«it  of  mak- 
ing it  obligatory  upon  the  court  to  instruct  as 
to  the  law  of  the  case  when  no  instructions 
were  asked,  and  no  question  of  law  involved. 

It  is  urged  in  argument  that  more  than  half 
of  the  aggregate  amount  being  for  Interest 
and  the  right  to  exact  interest  being  a  statu- 
tory right  questions  of  law  were  direotly  pre- 
sented as  to  the  computation.  In  answer,  it 
is  only  necessary  to  say  that  no  question  of 
law  was  raised.  Had  there  been  defoise. 
questions  of  law  might  have  been  raised,  re- 
quiring Instructions  from  the  court  but  as 
none  were  raised,  the  presumption  of  legality 
and  regularity  in  the  computation  must  pre- 
vaU. 

It  is  ably  urged  that  the  evidence  was  not 
sufficient  to  warrant  the  finding.  It  is  true, 
the  evidence  as  to  the  amoimt  due  wes  gen- 
eral, giving  results,  balances,  and  aggregates; 
but  it  wiU  be  observed  that  an  itemized  bill, 
or  bill  of  particulars,  was  also  filed,  and  a 
copy  furnished  the  defendant  previous  to  tlie 
trial,  showing  the  different  Items  going  to 
make  up  the  aggregate,  including  the  items  of 
interest  If  such  showing,  or  any  ef  the 
items,  had  been  wrong,  defendant  'bad  ample 
opportunity  to  contest  them,  and,  unless  at- 
tacked or  contested,  the  geiieral  evidence  ia 
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regard  to  the  correctness  was  suffldrat  to 
make  a  prima  facie  case. 

As  to  the  Issues  made  by  the  pleadings  In 
regard  to  the  mining  company  claim  and  the 
wagon-road  claim,  they  were  clearly  sus- 
tained by  plaintiffs'  evidence.  It  is  claimed 
in  the  argument  that  the  mining  company 
matter  was  a  promise  to  pay  the  debt  of  an- 
other, and,  not  having  been  made  in  writing, 
void  under  the  statute  of  frauds.  The  stat- 
ute was  not  pleaded,  which  alone  is  sufficient 
answer.  But  there  *ia  another  equally  con- 
clusive. It  appears  that  the  defendant  col- 
lected the  amount  in  money  from  bis  com- 
pany, and,  instead  of  paying  it  over,  retained 
it;  hence,  it  was  so  much  money  received  by 
taim  to  the  use  of  the  plaintiffs.  I  am  not 
aware  that  it  ever  before  has  been  contended 
tbat  the  statute  of  frauds  applied  imder  suc^ 
circumstances.  Having  received  and  retained 
the  money,  it  became  his  own  debt,  not  that 
of  another.  Had  proper  defense  been  made, 
it  is  possible  the  amount  might  have  been  re- 
duced, but  no  serious  errors  warranting  a  re- 
versal are  found.  The  Judgment  of  the  dis- 
trict conrt  will  be  affirmed.    Affirmed. 


STATE  V.  BOARD  OF  COM'RS  OF  LARA- 
MIE  COUNTY. 
(Supreme  Court  of  Wyoming.    Feb.  28,  1804.) 

State  Rbvbnue  —  Settlbment  bt  CJonUTT  and 
State  Officebs— Conclusivbness— "Dooble  ob 
Erkoneous  Assessments.  " 

The  annual  settlements  of  county  treas- 
nrera  with  state  officers  are  not  so  conclusive 
as  to  prevent  the  subsequent  certification  of 
"double  or  erroneous  assessments,"  under  Rev. 
St.  i  3836,  malting  the  county  liable  to  the  state 
for  the  tax  levied  for  state  purposes,  except 
"such  amounts  as  are  certified  to  be  double  or 
erroneous  assessments."  Groesbeclc,  0.  J.,  dis- 
senting. 

On  rehearing.    For  former  report  see  33 
Pac.  992. 

CONAWAT,  J.  The  principal  point  relied 
upon  by  plaintiff  in  error  at  the  first  hear- 
ing was  that  the  annual  settlement  made  by 
the  county  treasurer  with  the  state  auditor 
on  the  third  Monday  in  December  of  each 
year  is  final  and  conclusive  as  to  the  amount 
found  due  to  the  state  treasurer  by  the  au- 
ditor. This  position  is  now  ostensibly  aban- 
doned. It  is  contrary  to  all  authority  and  to 
reason.  The  amount  found  by  the  auditor 
is  prima  facie  correct  That  is  all.  But  the 
abandonment  of  the  original  position  by  the 
able  attorney  for  plaintiff  in  error  is  only  ap- 
parent The  full  and  complete  settlement  of 
the  county  treasurer  with  the  state  treasurer 
on  the  first  Monday  in  January  following  the 
settlement  with  the  auditor,  the  allowance 
of  interest  on  any  delinquency  on  the  part 
of  the  county  after  January  15th,  and  the 
duty  of  the  state  treasurer  to  cause  an  action 
TO  be  brought  against  the  delinquent  county 
at  once,  are  relied  upon  as  fixing  the  amount 
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of  the  Ual^illty  of  the  county,  finally  and 
conclusively.  See  Rev.  St  Wyo.  |  3837.  This 
is  but  another  form  of  stating  the  proposi- 
tion that  the  settlement  with  the  auditor  is 
final  and  conclusive.  The  settlement  with 
the  state  treasurer  is  on  the  basis  of  the  set- 
tlement with  the  auditor.  The  state  treas- 
urer has  no  power  to  audit  any  claim,  or  to 
correct  or  change  the  amount  of  state  taxes 
for  which  a  county  Is  liable,  as  settled  by  the 
auditor.  The  settlement  by  the  county  treas- 
urer with  the  state  treasurer  is  but  an  ac- 
counting by  the  county  treasurer  for  the 
amotmt  found  due  from  the  county  to  the 
state  by  the  auditor.  If  the  settlement  with 
the  state  treasurer  is  final  and  conclusive, 
it  makes  the  settlement  with  the  auditor  final 
and  conclusive,  to  precisely  the  same  ex- 
tent. It  is  but  the  consummation  of  that 
settlement.  If  final  and  conclusive,  it  prac- 
tically annuls  the  provision  of  the  statute 
giving  an  allowance  or  credit  to  cotinties 
on  account  of  double  or  erroneous  assess- 
ments. It  is  true,  rare  cases  may  arise  of 
double  and  erroneous  assessments  discovered 
after  the  final  meeting  of  the  county  board 
of  equalization,  commencing  on  the  fotu'th 
Monday  in  July,  and  before  the  annual  set- 
tlement with  the  state  auditor  on  the  third 
Monday  in  December.  But  such  cases  will 
be  rare.  Double  and  erroneous  assessments 
discovered  before  the  final  adjournment  of 
the  board  of  equalization  wlU  be  corrected 
there:  The  statute  giving  credits  to  the  coun- 
ties on  account  of  double  or  erroneous  assess- 
ments practically  affects  only  such  assess- 
ments as  are  foTind  to  be  double  or  erroneous 
after  the  final  adjournment  of  the  board  of 
equalization,  and  after  the  resulting  report  of 
the  amount  of  the  assessment  to  the  state 
board  of  equoJlKation  through  the  state  audi- 
tor. If  the  statute  is  to  be  limited  to  cases  of 
this  nature  discovered  and  certified  by  the 
third  Monday  in  December  of  the  same  year, 
the  purpose  of  the  statute  will,  in  great  meas- 
ure, be  defeated.  No  casearlsing  in  the  courts 
for  the  determination  of  the  question  of  an 
alleged  erroneous  assessment  is  likely  to  be 
finally  determined.  If  contested,  before  the 
third  Monday  in  December  of  the  ctureni 
year.  The  entire  scope  of  our  tax  laws  is 
to  secure  the  collection  of  the  tax  levy  from 
the  taxable  property  of  the  state,  and  to 
prevent  the  collection  of  any  tax  from  prop- 
erty which  is  not  taxable,  and  to  prevent  the 
collection  of  the  same  tax  twice  from  the 
same  property.  Numerous  provisions  will 
be  apparent  to  the  careful  reader,  specially 
adapted  to  effect  these  objects.  AVhen  we 
ignore  these  l>eneficial  ptirposes  of  the  taxa- 
tion laws,  we  fall  into  error. 

Tne  learned  counsel  for  plaintiff  in  error, 
in  his  brief  on  petition  for  rehearing,  sul>- 
mlts  the  following,  among  other  proposi- 
tions: "In  the  construction  of  a  statute,  the 
purposes  to  be  subserved  and  the  evils  to  bo 
overcome  should  be  taken  into  careful  con- 
sideration; and,  if  possible,  such  a  construc- 
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tlon  should  be  gtren  to  the  statute  as  will 
carry  ont  Its  evident  purpose  and  Intention, 
and  will  have  the  effect  of  ov^comlng  the 
evil,  if  any,  wlilch  was  intended  to  be  avert- 
ed. If  the  statute  is  susceptible  of  the  con- 
struction plnced  upon  It  by  the  court  in  its 
opinion  herein,  it  ceases  to  be  a  remedial 
statute,  and  its  purpose,  if  It  had  any,  is  en- 
tirely taken  away."  Again:  "It  seems  to  us 
that  the  purpose  of  the  statutory  provisions 
was  to  fix  the  time  within  which  a  county 
shall  be  entitled  to  malce  its  claim  for  credit 
to  the  state,  such  a  time  being  so  limited  as 
to  take  away  any  possible  chance  of  frand 
upon  the  state."  The  statutory  provisions 
referred  to  are  those  requiring  annual  set- 
tlements and  payments  of  the  state's  reve- 
nue, allowing  interest  on  any  delinquency, 
and  requhrlng  suit  for  its  collection.  We 
cannot  agree  with  counsel  that  the  purpose 
of  this  statute  is  that  of  a  statute  of  limita- 
tions. The  evil  to  be  remedied  is  that,  with- 
out such  a  statute  authorizing  it,  no  county 
would  or  could  make  any  such  settlement 
or  payment  The  evil  to  be  remedied  Is  that, 
without  such  a  statute,  the  state  could  not 
collect  any  taxes  whatever  from  the  counties. 
And  yet  the  proposition  is  made,  and  urged 
serioiisly,  that  this  statute,  in  its  object  and 
purpose,  is  but  a  statute  of  limitations.  As  a 
statute  of  limitations,  its  period  is  absurdly 
short,  being  but  a  few  weeks  or  months  at 
most,  and  this  is  supposed  "to  take  away 
any  possible  chance  of  fraud  upon  the  state," 
as  if  it  were  easier  to  make  a  false  certif- 
icate of  double  or  erroneous  asseBsments 
after  the  third  Monday  in  December  than 
before,  or,  rather,  as  if  it  were  impossible 
to  make  the  false  certificates  before  that 
time,  but  that  they  would  be  made  aft^- 
wards  If  opportunity  were  gtven. 

It  has  been  seriously  suggested  that  a  num- 
bo:  of  counties  are  now  delinquent  to  the 
state,  and,  if  not  barred  by  this  statute, 
false  certificates  of  double  and  erroneous  as- 
sessments will  be  furnished  next  December 
to  meet  such  delinquency.  This  is  the  "loop- 
hole for  fraud"  spoken  of  by  counsel.  Coun- 
ty officers  disposed  to  make  such  false  cer- 
tificates need  not  make  their  doing  so  con- 
tingent upon  the  construction  of  this  statute. 
They  can  make  their  false  certificates  of 
double  and  erroneous  assessments  as  occur- 
ring in  the  current  year  as  well  as  in  former 
years.  The  penalty  is  no  greater,  the  chance 
of  detection  substantially  the  same.  It  Is  a 
crime,  partly  at  least,  of  record,  and  easily 
detected  at  any  time.  And  the  penitentiary 
Is  yawning  for  such  officers,  and  makes  no 
distinction  between  those  who,  either  l>cfore 
or  after  the  third  Monday  in  December,  make 
false  declarations  and  certificates  of  double 
and  erroneous  assessments  as  occurring  dur- 
ing the  current  year  or  in  former  years.  To 
stop  the  supposed  loophole  for  fraud,  the 
statute  must  l>e  repealed.  But  we  cannot  In- 
dulge the  presumption  that  county  officers 


are  seeking  loopholes  for  frand.  Honesty  is 
the  rule;  crime,  the  exception.  An  argnment 
that  depends  upon  a  presumption  of  fraud 
or  crime  is  to  be  regarded  with  sospiclon. 

The  teamed  counsel  for  plaintUT  in  enw 
says  in  his  brief  on  petition  for  rebearin; 
that  "the  statute  is  construed  by  the  anpreme 
court  as  if  it  had  only  provided  that  a  coon- 
ty  could  obtain  a  credit  for  double  and  er 
roneous  assessments  without  placing  aof 
limitation  upon  the  time  when  such  credit 
should  be  given  to  it"  That  1b  pre<^8elT 
what  the  statute  In  question  baa  done.  ■wriOt- 
.  out  the  aid  of  construction.  The  limitadon, 
if  there  be  any,  must  be  found  e^Bewhert. 
It  can  be  found  in  this  statute  only  by  u 
unprecedented  oonstrucUon.  Tbe  statute  pro- 
Tiding  for  the  annual  settlement  and  pay- 
ment of  taxes  due  the  state,  and  for  enfo^ 
cing  the  payment  of  ddinquencies,  is  not  « 
statute  of  limitations,  as  suggested.  All 
states  have  such  statutes.  Diligent  and  ex- 
tensive research  by  counsel  and  by  ni«uben 
of  this  court  has  failed  to  bring  to  light  a 
single  case  construing  such  a  statute  as  • 
statute  of  limitations.  Cases  to  the  contrarr 
are  not  wanting.  And  such  statutes  all  re- 
quire. In  effect,  a  full  and  complete  settle- 
ment. It  would  be  strange,  Indeed,  if  a  par- 
tial oi:  incomplete  settlement  should  suffice 
in  any  such  case.  The  words  "full  and  com- 
plete" add  nothing  to  the  effect' of  a  stat- 
ute requiring  a  general  settlement  The  pro- 
vision for  suit  against  the  county  Implies 
that  a  defense  may  be  made.  If  the  statute 
is  a  statute  of  limitations,  and  bars  one  de- 
fense, it  bars  all.  If  such  is  its  effect,  there 
is  no  occasion  for  a  suit  In  that  case  the 
finding  of  the  auditor  has  the  conclusive  ef- 
i  ect  of  a  Judgment  of  a  court  of  last  resort 
and  the  provision  'should  be  merely  for  a 
mandamus  to  the  county,  commissioners  to 
compel  them  to  provide  for  and  pay  the  de- 
linquency, if  they  would  not  do  so  withom 
mandamus;  and,  clearly,  such  mandamus 
would  run  without  any  statute  expressly  re- 
quiring it 

It  is  seriously  urged  that  to  give  the  coun- 
ty of  Laramie,  in  this  instance,  an  allow- 
ance or  credit  on  account  of  confessed  double 
or  erroneous  assessments  will  work  a  hard- 
ship to  other  counties  of  the  state,  and  that 
it  should  not  be  done  unless  the  statute 
plainly  directs  it  The  answer  to  this  Is  that 
It  does  not  work  a  hardship  to  oth«-  counties, 
and  the  statute  does  plainly  direct  It  Tlie 
only  hardship  apparent  is  to  the  county 
where  the  double  or  erroneous  assessment 
occurs.  The  county  must  rebate  or  refund 
to  the  taxpayer,  not  only  its  own  share  of 
the  double  or  erroneous  assessment,  but  the 
entire  assessment.  Including  the  share  of  the 
state;  and  if  there  has  been  a  sale  of  real 
property,  in  making  the  collection  of  the  tax. 
the  county  must  pay  interest  and  costs. 
The  county  is  thus  held  responsible  tar  thf 
blunders  of  its  own  officers,  as  It  has  been 
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contended  It  should  be.  The  state  gets  all 
thut  it  is  entitled  to,  and  the  county  alone 
sufTors  loss. 

It  is  seriously  urged  that,  the  levy  of  state 
tiixcs  having  been  made  on  the  basis  of  the 
entire  amount  of  the  assessments  furnished 
by  the  different  counties,  it  will  cause  a  de- 
rangement of  the  financial  affairs  of  the  state 
to  reduce  the  revenue  proposed  to  be  raised 
by  the  state  by  giving  an  allowance  or  cred- 
it on  account  of  double  or  erroneous  assess- 
ments. This  is  an  objection  to  the  statute, 
:iad,  if  valid,  should  be  considered  by  the 
legislature.  And  the  financial  derangement, 
if  perceptible  at  all,  would  be  Just  as  great 
if  the  allowance  or  credit  were  given  on  the 
third  Monday  in  December  as  if  It  be  given 
at  a  later  date. 

The  learned  attorney  for  plalntlfl  in -error 
says  in  his  brief:  "It  is  not  a  question  as  to 
whether  the  state  auditor  has  properly  cred- 
ited the  account  of  the  collector  of  taxes  or 
not,  or  whether  sncb  auditing  is  conclusive; 
but  the  question  is  whether  ex  not,  by  the 
operation  of  the  statute  itself,  the  obligation 
of  the  county  has  not  become  fixed  and  lim- 
ited, and  cannot  thereafter  be  changed."  But 
this  must  mean  fixed  and  limited  according 
to  the  finding  of  the  auditor.  No  other  au- 
thority can  fix  or  limit  the  amount  of  the 
obligation,  in  the  absence  of  a  suit  in  a  court 
of  law.  The  settlement  with  the  state  treas- 
urer is  improperly  brought  into  this  discus- 
sion. Whenever  the  settlement  with  the 
state  treasurer  Is  held  to  be  final  and  con- 
clusive, it  makes  the  settlement  with  the 
auditor  upon  which  It  is  founded  final  and 
conclusive.  It  is  doubtful  if  even  fraud 
could  l>e  pleaded  as  a  defense  after  a  stat- 
ute of  limitations  has  run  against  every  de- 
fense. If  it  may  be  pleaded  at  all,  fraud  is 
di£9cult  to  prove.  And  for  any  mistake,  in- 
advertence, or  willful  negligence  of  the  coun- 
ty treasurer,  resulting  in  failure  to  properly 
represent  the  interest  of  the  county  in  the 
settlement  with  the  auditor,  as  well  as  for 
a  failure  of  the  board  of  equalization  to  de- 
tect double  and  erroneous  assessments,  there 
would  be  positively  no  remedy.  It  Is  a  mis- 
take to  consider  a  credit  to  a  county  on  ac- 
count of  double  or  erroneous  assessments 
as  a  matter  requiring  additional  legislative 
.iction.  It  is  a  matter  already  provided  for 
by  the  statute.  It  is  a  mistake  to  regard 
double  or  erroneous  assessments  as  part  of 
the  state's  revenue.  They  are  illegal  exac- 
tions, and  must  be  credited  to  the  county 
from  which  they  have  been  exacted,  under 
existing  statutes.  The  contention  of  plaintiff 
in  error  seems  to  be  without  merit  Tlie  pe- 
titi<m  for  r^earing  is  dismissed. 

OLABK,   J.,   concum 

GROESBECK,  Q.  J.,  (dissenting.)  I  see 
no  reason  for  changing  or  modifying  the 
views  exiK'essed  in  my  dissenting  opinion 
upon  the  original  hearing,  (33  Pac.  893,)  and 


an  examination  of  the  authorities  submitted 
since  that  time  confirms  me  in  my  conclu- 
sion. Our  revenue  laws  provide  for  a  full 
and  complete  annual  settlement  of  the  tax 
levy  each  year  between  the  territorial  or 
state  auditing  department  and  the  county 
treasurer,  as  tax  collector,  and  I  think  this 
prevents  the  reopening  of  any  such  "full  and 
complete"  settlement  so  made.  Any  other 
view  would  lead  to  confusion  and  delay  in 
securing  the  revenues  of  the  state.  In  the 
case  at  bar,  such  a  full  and  complete  set- 
tlement appears  to  have  been  made  prior  to 
1888,  and,  in  the  settlement  of  the  tax  levy 
of  that  year,  credits  were  claimed  by  Lara- 
mie county  for  double  or  erroneous  assess- 
ments In  prior  years;  and,  In  the  settlement 
for  the  year  1889,  credits  were  claimed  for 
double  or  erroneous  assessments  for  the  year 
1888.  The  territorial  auditor  disallowed  these 
credits,  and  suit  was  brought  for  the  amount 
wlthhdd.  I  tliink  this  action  of  the  auditor 
was  correct,  as  the  credits  were  not  pre- 
ferred within  the  time  fixed  by  statute  for 
the  annual  settlements.  No  other  rule.  It 
seems  to  me,  can  with  safety  be  laid  down, 
in  order  to  secure  to  the  state  promptness 
and  certainty  in  the  collection  of  Its  revenues. 
The  county  is  made  responsible  for  its  quota 
of  the  territorial  tax,  with  the  sole  excep- 
tion of  such  amounts  as  are  certified  to  be 
double  or  erroneous  assessments;  and  no  al- 
lowance or  credit  can  be  given  to  any  coun- 
ty for  any  part,  other  than  this,  of  such 
tax  levy  remaining  uncollected.  Rev.  St. 
S  8836.  This  clearly  refers  to  a  credit  upon 
the  tax  levy  of  the  year,  and  does  not  mean 
a  collection  of  credits  upon  the  tax  levies  of 
a  number  of  years.  If  there  is  any  doubt 
upon  this  proposition,  it  is  explained  by  the 
following  section  of  the  Revision,  enacted  at 
the  same  time  with  its  preceding  section; 
providing  for  a  full  and  complete  annual  set- 
tlement of  the  tax  levy  of  the  preceding 
year,  and  providing  for  the  prompt  institu- 
tion of  a  suit  for  the  delinquency  of  the  coun- 
ty, wliich  is  that  of  its  collector  of  taxes. 
The  territory  had,  and  the  state  now  has,  a 
summary  remedy  against  the  collector  and 
his  sureties  in  case  of  a  default  in  the  amount 
found  due  by  the  auditor,  if  it  be  not  paid 
within  10  days  after  such  finding.  The  audi- 
tor is  directed  to  Issue  his  warrant  for  such 
delinquency  against  the  collector  and  his 
sureties,  to  be  made  by  the  distress  and  sale 
of  the  chattels  and  real  estate  of  the  delin- 
quent collector;  and,  if  his  property  be  not 
sufficient  to  satisfy  the  amount  of  the  war- 
rant, then  distress  and  sale  of  the  property 
of  his  sureties  may  be  made  under  the  war- 
rant Rev.  St  Wya  U  1698-1701.  These 
summary  remedies  are  held  to  be  constitu- 
tionaL  Cooley,  Tax'n,  p.  721;  Gasby  ▼. 
Thompson,  42  Mo.  133.  In  a  suit  against  a 
collector  of  taxes  and  his  sureties,  where  the 
collector  is  allowed  credits  for  taxes  not  col- 
lected, when  he  shows  that  he  has  exhausted 
all  legal  means  for  their  coUectioo,  it 
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held  that  snch  credits  or  deduction  lists  must 
be  preferred  and  filed  within  the  statntory 
time  allowed  therefor,  or  they  will  not  be 
available  for  a  defense;  and,  under  the  same 
statute,  that  the  auditor  has  no  authority  to 
extend  the  time  for  the  settlement;  and,  fur- 
th».  If  a  tax  collector  Is  equitably  entitled 
to  relief  under  such  a  rigid  statute,  the  leg- 
islature alone  can  grant  it  State  y.  Lanier, 
31  La.  Ann.  423;  State  v.  Guilbeau,  87  La. 
Ann.  718;  State  v.  Viator,  Id.  734.  The  reason 
for  this  strict  rule  la  that  revenue  laws  are 
sui  generis,  and  are  not  to  be  assimilated  to 
those  on  any  other  subject.  I  do  not  see 
why  the  same  rule  should  not  prevail  in  a 
suit  against  a  county  for  a  deUnquency  of 
the  collector  In  nonpayment  of  any  portion 
of  the  state  taxes.  Indeed,  the  Louisiana 
cases  supra  all  seem  to  be  cases  where  suits 
have  been  brought,  and  the  collector  has 
been  unable  to  make  the  same  defense,  or 
Introduce  evidence  upon  it,  as  is  claimed  in 
the  suit  at  bar.  The  remedy  against  the 
county  ought  to  be  as  effective  as  a  suit 
against  her  officer,  and  I  thinly  the  legisla- 
ture has  so  made  it.  It  was  well  said  in  the 
case  of  Com.  v.  Luzome  Co.,  (Pa.  Sup.)  15 
Atl.  550,  In  the  language  of  the  nisi  prius 
court,  adopted  by  the  supreme  court:  "Some 
effect  must  be  given  to  the  official  action  of 
the  accounting  departments,  and  it  matters 
little  whether  that  action  be  called  'Judicial' 
or  'administrative'  or  'ministerial.'  At  all 
events,  these  departments  form  a  tribunal 
of  some  sort,  to  which  has  been  given  the 
power  of  settling  certain  accounts  with  the 
counties;  and,  when  they  exercise  the  power 
of  settlement  upon  one  of  these  accounts 
within  their  Jurisdiction,  the  result  of  their 
action  cannot  be  collaterally  attacked."  A 
number  of  Pennsylvania  cases  are  cited  In 
support  of  this  statement,  and  a  careful  re- 
view of  them  will  show  that  the  action  of 
the  auditing  or  accounting  department  has 
been  sustained,  and  held  to  be  final  and  con- 
clusive, where  no  appeal  Is  taken;  an  appeal 
lying,  In  such  cases,  by  force  of  the  statute 
of  that  state,  to  the  courts.  Our  statute  does 
not  allow  such  an  appeal,  and  of  course, 
then,  the  action  of  the  auditing  department 
would  be  final,  and  no  relief  could  be  obtain- 
ed, except  through  the  legislature.  State  v. 
Viator,  37  La.  Ann.  735.  This  is  a  provision 
of  our  statute:  "If  any  person  Interested 
shall  be  dissatisfied  with  the  decision  of  the 
auditor  on  any  claim,  account  or  credit,  the 
auditor  shall,  at  the  request  of  such  person, 
certify  bis  decision,  with  bis  reasons  there- 
for, specifying  the  items  rejected,  if  less 
than  the  whole,  under  the  seal  of  his  office, 
and  refer  the  same  to  the  legislative  assem- 
bly." Rev.  St.  Wyo.  §  1710.  Here  Is  an  ex- 
press provision  for  bringing  a  claim  or  a 
"credit"  to  the  notice  of  the  legislature 
through  an  official  channel.  This  method  of 
procedure  has  been  well  understood  in  the 
past,  and  there  are  two  statutes  bearing 
on  the  question,  one  approved  December  16, 


1871,  (Comp.  Laws  1876,  p.  516,)  aathorbdng 
the  territorial  auditor  to  settle  with  the  treas- 
urer of  Carbon  county,  in  the  matter  of  pay- 
ing over  territorial  taxes  collected  for  the 
year  1870,  upon  the  basis  presented  by  said 
county  treasiu'er  and  approved  by  the  txtard 
of  county  commissioners  of  his  coiuity,  and 
this  law  was  passed  under  a  statute  nearly 
the  same  as  that  under  consideration,  (sec- 
tion 3836,  Rev.  St.;)  and  the  other  statute 
(chapter  70,  Sess.  Laws  1884)  appropriates 
moneys  out  of  the  territorial  treasuiy  in  full 
payment  to  the  treasurer  of  Johnson  county 
for  moneys  paid  into  the  territorial  treasuiy 
on  the  general  assessment  of  1883,  "by  rea- 
son of  a  correction  in  the  assessment  sabse- 
quent  to  the  sending  of  the  valuation  to  the 
territorial  auditor,"  and  this  act  was  passed 
when  the  statute  was  the  same  as  now  em- 
bodied in  section  3S36  of  the  Revision. 

I  do  not  say,  in  a  suit  against  a  county, 
that  the  defense  might  not  be  Interposed  that 
the  auditor  refused  to  allow  a  proper  credit 
claimed  at  the  proper  time  by  tbe  comity 
as  a  double  or  erroneous  assessment  In  the 
settlement  of  the  tax  levy  of  the  year  when 
such  double  or  erroneous  assessment  was 
made.  It  seems  to  me  that  such  defense 
could  be  set  up,  but  certainly  not  one  in- 
volving the  resurrection  of  stale  credits,  and 
those  arising  upon  tax  levies  of  preceding 
years.  My  construction  of  the  statute  I  do 
not  think  is  "unprecedented."  On  tbe  con- 
trary, it  is  based  upon  the  letter  and  the 
spirit  of  the  statute,  and  is  In  harmony  with 
our  entire  system  of  taxation.  I  think  I 
am  supported  by  the  Pennsylvania  cases  cited 
in  Com.  T.  Luzerne  Co.,  supra,  and  In  the 
recent  cases  of  Com.  v.  Philadelphia  Co.,  (Pa. 
Sup.)  27  Atl.  546,  and  Com.  v.  Philadelphia 
Ci^  and  County,  Id.  551,  and  tbe  Louisiana 
cases,  supra.  I  find  nothing  in  the  citation 
from  Cooley  on  Taxation  (page  718)  that  U 
contrary  to  these  views.  Indeed,  It  appears 
to  me  that  all  the  authorities  support  me  in 
my  views. 

Nor  do  I  regard  the  limitations  In  the  stat- 
utes as  to  the  time  when  the  full  and  com- 
plete annual  settlement  of  the  tax  levy  of 
the  year  shall  be  made  as  having  tbe  force 
of  a  statute  of  limitations  against  the  coun- 
ty. There  was  no  provision  of  law  permit- 
ting the  state  to  be  sued.  In  the  territorial 
statutes;  and,  although  the  constitution  (ar- 
ticle 1,  {  8)  provides  that  "suits  may  be 
brought  against  the  state  In  such  manner  and 
at  such  times  as  the  legislature  may  by  law 
direct,"  yet  no  law  has  yet  been  enacted  for 
that  purpose.  The  supreme  court  of  Louis- 
iana held  in  State  v.  Guilbeau,  supra,  that 
the  tax  collector  of  a  coimty  could  not  plead 
compensation  when  sued  for  taxes  collected 
by  or  chargeable  to  him,  as  this  would  pnc- 
tlcaUy  allow  him  to  sue  the  state,  and  it 
was  said  that  the  proper  place  to  settle  the 
matter  was  at  the  auditor's  office.  Treas- 
urers V.  Cleary,  3  Rich.  Law,  372;  Treasurers 
V.  Hllllard,  8  Rich.  Law,  439,   Cor  xevenor 
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system  makes  each  county  the  principal  debt- 
or, and  liable  toe  the  territorial  or  state  tax 
apportioned  to  It  The  state  does  not  deal 
with  Individual  taxpayers,  or  assume  any 
responsibility  for  the  collection  of  the  tax, 
but  it  deals  directly  with  the  county.  The 
primary  liability  is  with  the  counties,  and 
the  state  looks  to  them  alone  for  Its  revenues. 
State  V.  Baker  Co.,  (Or.)  33  Pac.  530;  State 
V.  Multnomah  Co.,  13  Or.  287,  10  Pac.  635; 
New  York  v.  Davenport,  92  N.  Y.  604.  In 
addition  to  this  liability  of  the  county,  the 
statutes  hold  the  collector  of  taxes  and  bis 
sureties  liable  for  the  amount  of  state  reve- 
nues, as  adjusted  and  settled  by  the  auditor. 
This,  of  necessity,  determines  the  liability  of 
tbe  county,  as  1^  default  or  delinquency  can 
only  be  measured  by  the  default  or  delin- 
quency of  Its  tax  collector.  Our  territorial 
method  of  taxation  Is  almost  identical  with 
the  state  system,  as  the  laws  have  practically 
undergone  no  change  by  the  transition  from 
the  territorial  to  -the  state  condition^  To  sup- 
port the  territorial  government,  a  certain  rate 
per  centum  of  taxation  was  fixed  by  the  ter- 
ritorial board  of  equalization  upon  tbe  ag- 
gregate property  returned  by  the  coimty  au- 
thorities, and  by  original  assessment  made 
by  the  territorial  board  of  telegraph  and  rail- 
way lines.  This  fixed  rate  was  transmitted 
to  the  comity  officials,  and  was  levied  by  the 
county  boards.  I  do  not  see  that  this  mokes 
any  diffo-ence  In  ascertaining  the  liability  of 
the  counties  and  their  tax  collectors.  It  re- 
quires but  a  mere  mathematical  computation 
in  the  auditor's  office  to  determine  the 
amount  to  be  charged  against  the  counties, 
by  multiplying  the  aggregate  property  of  the 
county  by  the  rate  per  cent  of  territorial 
taxation,  and  this  Is  as  direct  a  charge  of 
the  state  or  territorial  tax  as  if  a  certain 
amount  of  territorial  tax  had  been  directly 
apportioned  to  the  counties.  Ordinarily,  If 
double  or  erroneous  assessments  have  been 
made  by  tbe  county  boards,  the  county  mak- 
ing the  error  ought  to  suffer,  as  tbe  fault  or 
mistake  Is  that  of  county  authorities.  Our 
statute  allows  a  credit  for  double  or  erro- 
neous assessments,  if  timely  Interposed;  and, 
■with  ordinary  diligence,  these  double  or  er- 
roneous assessments  can  be  ascertained  be- 
fore the  time  of  the  annual  settlement  with 
the  auditor.  In  Michigan,  where  the  county 
authorities  collect  the  state  taxes,  and  for- 
ward them  to  the  proper  state  authority  with 
a  list  of  delinquent  taxes  for  the  state  au- 
thorities to  collect,  the  cotmty  is  held  to  b« 
a  sniarantor  for  the  regularity  and  legality 
of  the  taxes;  and  in  case  any  tax  is  set  aside 
by  proper  state  authority,  in  the  manner 
ipointed  out  by  law,  so  that  the  state  does  not 
receive  its  amount,  then  it  is  charged  back 
to  the  county  as  so  much  previously  cred- 
ited without  consideration,  and  the  county 
is  boimd  to  make  it  good.  Auditor  General  r. 
Monroe  Sup'rs,  36  Mich.  73.  So,  In  all  sys- 
tems, tbe  state  looks  to  the  county  either 
for  tbe  full  amount  of  tbe  revenue  appor^ 


tl(med  to  It,  or  as  responsible  for  tbe  amotmti 
remaining  uncollected,  as  tbe  county  is 
diarged  with  tbe  duty  of  making  legal  as- 
sessments and  legal  levies. 

Tbe  exception  and  allowance  of  a  credit 
for  double  or  erroneous  assessments  should 
l>e  construed  so  that  It  shall  be  preferred  at 
tbe  proper  time,  and  as  excluding  state 
claims,  in  order  that  (he  estimates  for  state 
rtivenues  may  be  correctly  made,  and  the 
state  deprived  of  no  portion  of  its  revenues. 
The  rule  adopted  by  the  auditing  deportment, 
excluding  credits  for  double  or  erroneous  as- 
sessments not  preferred  in  the  settlement  for 
tbe  year  in  which  they  were  made,  I  think  is 
a  wholesome  one,  based  upon  the  letter  of  the 
statute,  and  In  harmony  with  tbe  revenue 
laws.  It  has  been  acquiesced  in  for  many 
years,  and  I  can  be  no  party  to  formulating 
a  new  rule,  that  it  seems  to  me  will  result  in 
great  confusion,  impair  the  promptness  of 
the  collection  of  the  revenues,  and  offer  a 
premium  to  official  sloth  and  negligence.  No 
amount  of  sophistry  will  convince  me  that 
the  state  has  not  lost  of  its  revenues  some 
$8,000  by  the  decision  of  this  court.  This 
amount  has  been  or  must  be  borne  by  the 
people  generally,  instead  of  that .  district 
where  the  mistake  was  made.  This  is  un- 
just and  inequitable.  I  trust  that  my  breth- 
ren are  correct,  and  that  these  instances 
wiU  be  "rare;"  but  I  fear  it  will  lead  to  the 
resurrection  of  stale  claims,  and  inject  in 
each  annual  tax  settlement  matters  not  prop- 
erly connected  with  it,  and  this  against  tbe 
plain  provisions  of  tbe  law.  Tbe  motion  for 
rehearing  should  have  tteen  granted. 


CONE  V.  IVINSON. 
(Snpreme  Court  of  Wyoming.     Feb.  28,  1894.) 

PlXADIXO  —  ABB00A.TI0S  OF  CoMMON-LaW  RuLB 
BT  ST^TOTB  —  COKVSBSIOK  —  Instioatiiio  8ai,b 
OV  HORTOAQSD    CHATTELS — BuVFICUIitOT  OF  FB- 

TITION— Measokk  or  Dauaobs. 

1.  Rev.  St  S  2483,  providing  that  "the  al- 
legations of  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  the  substantial  justice 
between  tbe  parties,"  completely  abrogates  the 
common-law  rule  that  all  pleadings  will  be  con- 
strued most  strongly  against  the  pleader.  33 
Pac.  31.  affirmed. 

2.  A  petition  alleging  that  plaintiff  held  a 
mortgage  on  certain  sheep,  as  defendant  knew; 
that  the  mortgagors,  at  defendant's  instication, 
sold  and  disposed  of  all  the  sheep,  and  that  de- 
fendant, for  the  purpose  of  defrauding  plain- 
tiff, collected  and  retained  the  proceeds  of  the 
sale, — alleges  an  unlawful  sale  in  hostility  to 
plaintifTs  mortgage,  and  therefore  a  tortious 
conversion  by  the  parties  malcing  the  sale.  Con- 
away,  J.,  dissenting.     83  Pac.  31,  affirmed. 

3.  The  petition,  farther  alleging  that  the 
mortgage  was  given  to  secure  payment  of  cer- 
tain notes,  and  that  a  part  of  such  indebtedness 
is  due  and  unpaid,  sufficiently  shows  a  breach 
of  condition  of  the  mortgage,  and  snch  a  right 
of  possession  in  plaintiff  as  would  entitle  him 
to  maintain  an  action  for  their  conversion.  Con- 
away.  J.,  dissenting.     33  Pac.  31,  affirmed. 

4.  In  snch  petition  the  allegation  that  tbe 
mortgagors  sold  the  sheep  implies  that  they  per- 
fected the  sale  by  delivery  to  the  purchaser.  S3 
Pac.  31,  affirmed. 
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5.  One  who  instigates  ft  conversion  it  as 
mnch  a  prindpal  as  the  one  performing  the  act 
of  conversion.     33  Pac.  31,  affirmed. 

0.  It  appearing  that  defendant  wrongfully 
converted  plaiutilT's  property  and,  as  a  result, 
obtained  a  sum  of  money  in  excess  of  plaintiffs 
debt,  the  measure  of  plaintiff's  recovery  is  the 
amount  of  his  debt  secured  by  mortgaga.  33 
Pac.  31,  afiirmed. 

On  reliearlng.     Affirmed. 

For  prior  report,  see  33  Pac.  31. 

CLARK,  J.  This  cause  was  decided  by 
this  court  on  the  19th  day  of  ^lay,  1893,  and 
the  opinion  then  rendered  is  fully  reported 
In  33  Pac.,  at  page  31.  Thereafter,  upon  ap- 
plication of  defendant  in  error,  a  rehearing 
was  granted  by  this  court,  and  the  cause  has 
been  fully  reargued.  Appended  to  the  for- 
mer opinion  Is  a  statement  of  the  facts,  In 
which  Is  set  forth,  in  haec  T.erba,  the  peti- 
tion filed  in  the  court  below  by  plaintiff  in 
error,  to  wlilch  a  general  demurrer  was  sus- 
tained. In  view  of  the  evident  earnestness 
with  which  cotmsel  for  defendant  in  error 
have,  with  great  coturtesy,*  urged  upon  this 
court  their  contention  that  the  court  erred 
in  its  former  decision,  we  liave  carefully  re- 
examined the  entire  question.  Without  un- 
dertaking to  follow  the  language  of  the  pe- 
tition, the  substantial  facts  alleged  are  as 
follows: 

On  October  6,  1884,  Lawrence  &  McGIb- 
bon  were  Indebted  to  plaintiff  in  the  sum  of 
$22,170,  evidenced  by  their  two  promissory 
notes  of  that  date  for  $11,085  each,— one 
thereof  being  payable  In  8  months  and  the 
other  in  21  months  after  said  date,  and  each 
bearing  interest, — on  which  notes  there  is  still 
due  and  owing,  and  unpaid,  the  sum  of  $6,- 
128.19,  with  interest  from  November  14,  1888. 
On  the  date  of  said  notes,  to  seciure  the  pay- 
ment thereof,  the  makers  executed  and  de- 
livered to  pl&lntltr  a  chattel  mortgage  con- 
veying to  him  a  large  flock  of  sheep  and 
other  personal  property.  The  mortgage  was 
duly  recorded,  and,  except  as  to  4,000  of  thn 
sheep,  which  were  sold  by  Lawrence  &  Mc- 
.  Gibl>on,  and  released  from  the  operation  of 
the  mortgage  by  plaintiff,  it  continued  to  be 
and  was  in  full  f wee  and  effect  at  the  time  of 
the  commencement  of  this  action,  to  wit,  De- 
cember 19, 1889.  On  the  28th  day  of  January, 
1887,  the  defendant,  Eidward  Ivlnson,  to  se- 
eare  what  Is  alleged  to  be  a  pretended  antece- 
dent Indebtedness  to  him  from  Lawrence  & 
McGIbbon  of  $20,000,  procured 'a  mortgage 
from  them  upon  7,100  head  of  the  sheep  mort- 
gaged to  plaintiff,  being  all  of  the  said  sheep 
then  remaining  unsold;  and  thereafter,  on 
the  22d  day  of  August,  1888,  be  procured 
from  them  a  certain  other  chattel  mortgage 
upon  all  of  the  property  mortgaged  to  plain- 
tiff, excepting  only  the  4,000  head  of  sheep 
which  had  been  sold,— both  of  which  mort- 
gages were  duly  recorded.  Thereaftw,  and 
now  we  quote  trom  the  language  of  the  pe- 
titlOD,  "on  the  20th  day  of  May,  1889,  said 
Lawrence  ft  McOibbon,  at  the  request  and 


instigation  of  said  Ivlnson,  aold  and  dia- 
posed  of  an  of  said  sheep  tbetetidace  nxisold 
toe  a  large  sum  of  money,  to  wit,  about  the 
sum  of  twenty  thousand  dollars,  ($2O,00O.0U.) 
and  that  said  Ivinson  collected  and  retained 
the  proceeds  of  said  sale,  to  wit,  the  said  sum 
of  twenty  thousand  dollars."  It  Is  fnrther 
alleged  that,  at  and  before  the  time  of  the 
occurrence  of  all  the  matters  above  stated, 
and  at  all  times  since  plaintiff  procured  big 
said  mortgage,  the  defendant  had  full  notice 
and  knowledge  of  plaintiff's  claim,  of  the  ex- 
istence of  the  Indebtedness  to  blm,  of  the 
execution  of  his  mortgage,  and  of  the  fact 
that  the  same  constituted  a  Hen  upon  said 
sheep;  and  that  he  (the  defendant)  procured 
each  of  his  said  mortgages,  and  collected  and 
retained  the  proceeds  of  the  sale  of  said 
sheep,  without  other  consideration  than  said 
antecedent  Indebtedness,  "and  with  full 
knowledge  of  plaintiff's  rights,  and  fraadu- 
lently,  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  the  said 
Lawrence  &  McGIbbon,  and  especially  this 
plaintiff,  of  their  Just  debts;"  "that  plaintiff 
bad  no  knowledge  of  the  said  fraud  and 
fraudulent  acts  of  the  said  defendant,  and 
did  not  discover  the  same  until  long  after  the 
sale  and  disposal  of  the  mortgaged  proper- 
ty;" and  that  such  facts  have  only  recently 
and  since  said  sale  come  to  his  knowledge 
It  is  further  alleged  that  Lawrence  &  McGIb- 
bon, after  giving  the  mortgages  to  defendant, 
had  no  other  property  out  of  which  plaintllt 
could  recover  his  debt,  and  that  by  reason  of 
the  said  fraudulent  acts  of  defendant  be  has 
been  unable  to,  and  still  is  unable  to,  collect 
his  said  debt  Demand  upon  defendant  for 
the  amount  of  plaintlfiTs  debt,  and  refusal 
thereof,  is  also  alleged. 

The  principal  point  in  this  controversy  cen- 
ters in  the  allegation,  which  is  above  stated 
In  full,  concerning  the  sale  on  May  20,  1889. 
by  Lawrence  &  McGIbbon  of  the  mortgaged 
sheep.  It  is  admitted  by  counsd  for  defend- 
ant in  error,  in  his  replying  brief  filed  herein, 
that  "tf  the  allegation  of  the  petition  as  to 
the  sale,  when  standing  alone,  describes  an 
illegal  sale,  or  a  sale  made  in  hostility  to  the 
mortgage  of  Cone,  then  it  may  be  said  tbat 
the  petition  states  a  cause  of  action;  it  be- 
ing understood  that  every  other  material  al- 
legation in  the  petition  is  a  mere  oflslioot 
of  this  central  proposition."  This  Is  not  an 
entirely  fair  and  correct  statement  of  the 
real  question  In  controversy.  We  have  no 
right,  in  examining  a  pleading  challenginl  as 
setting  forth  facts  not  sufficient  to  constitute 
a  cause  of  action,  to  select  out  from  tbe  body 
of  the  pleading  a  separate  allegation,  and  ex- 
amine it  without  reference  to  other  allega- 
tions stated.  Should  such  a  mle  as  this  pre- 
vail, It  would  be  practically  Impossible  for 
any  pleader  to  draw  a  sufficient  pedtlmi,  be- 
cause It  would  be  Impossible  to  set  forth  a 
sufficient  cause  of  action  in  a  single  allega- 
tI<Mi  or  in  a  stngie  sentence.  The  whole  peti- 
tioa  must  be  looked  at,  and  the  allegation  <tf 


real  question  in  tbe  case  is  this:  "If  the 
gatioa  concerning  tlie  sale  of  the  sheep, 
m  Tiewed  In  the  Ught  of  the  other  facts 
ed  in  the  petition  which  characterize  it, 
^ibes  an  illegal  Bale,  or  a  sale  made  In 
Jlity  to  plaintiff's  mortgage,  and  the  de- 
|;int  participated  In  that  sale,  and  recelr- 
the  proceeds  thereof,  then  the  petition 
cd  a  cause  «f  action,  and  defendant 
lid  answer.  It  clearly  appears  that  at 
time  of  the  sale  there  was  resting  npon 
sheep  sold  a  valid,  subsisting  mortgage 
Ivor  of  plaintifT,  of  which  defendant  had 
knowledge.  Under  such  circumstances, 
mortgagors,  at  the  request  and  instiga- 
of  defendant,  sold  and  disposed  of  ail 
aid  sheep,"  and  the  defendant  collected 
retained  tbe  proceeds  of  said  sale  fraud- 
tly,  and  with  intent  to  hinder,  delay, 
defraud  the  creditors  of  said  mortgagors, 
particularly  this  plaintiff.  Now,  then, 
Qiing  for  tbe  moment,— what  the  writer 
>f  held  in  the  former  opinion,  and  which 
1  earnestly  controverted  here,— that  un- 
the  rule  that  words  in  a  pleading  wUl 
Uy  be  construed  In  their  popular  and 
lury  sense,  the  words  "sold  and  dispos- 
[  all  of  said  sheep"  must  be  construed 
eim  that  the  sale  was  an  absolute  sale 
e  entire  property  in  tbe  sbeep,  as  dis- 
Ished  from  a  sale  of  the  qualified,  Ilm- 
title,  estate,  and  property  which  the 
^iigora  possessed.  If  sucb  is  the  proper 
ruction  of  the  words,  used,  then  there 
le  no  question  but  tbat  it  was  a  sale  in 
ity  to  plalntifl's  mortgage,— a  sale  which 
(vbolly  illegal,  unless  it  was  made  with 
aortgagee'8  c(»uent,— end  It  needed  in 
Btition  no  adjectives  to  explain  or  char^ 
ze  It  The  facts  themselves  character- 
a.nd  stamped  It  as  fraudulent  and  U- 
and  this  proposition,  we  think,  is  folly 
ncd  by  the  authorities  dted  in  the  for- 
iI>inlon,  to  which  we  content  ourselves 
mply  referring.  A  sale  of  another's 
rty  without  his  knowledge  or  consent 
•ssarUy  wrongful.  But  it  is  urged  upon 
it  the  allegation  with  reference  to  the 
any  be  fairly  construed  to  mean  tbat 
ortgagors  sold  and  disposed  of  simply 
qualified,  limited  property  in  the  sheep, 
otber  words,  tbat  they  sold  the  sheep 
t  to  tbe  mortgage  of  plaintltr,  and 
no  attempt  to  do  asytbtng  more;  and 
1  reasons,  to  which  we  will  hereafter 
are  urged  npon  as  to  sustain  this  con- 
1.  Ijet  us  admit,  for  the  purposes  of 
gument  only,  that  this  Is  so.  What  is 
al  resnlt?  In  what  shape  is  tbe  plead- 
[t  cannot  be  denied  tbat  the  allegation 
so  Just  as  fairly  be  construed  to  mean 

was  'What  we  have  called  an  absolute 
r  tbe  general  property  in  the  sheep; 
at  being  so,  what  Is  tbe  conclusion? 

t>e   otiier  than  tbat  tbe  pleading,  in 


quote  tbe  language  of  our  Ck>de,  (Uev.  St 
Wyo.  S  2475.)  I  can  see  no  escape  from  this 
conclusion,  and,  reaching  this  condusion,  the 
question  naturally  arises,  what  was  the  de- 
fendant's remedy  under  sucb  a  stats  of  facts? 
The  Code  (section  2475,  Itey.  St)  provides 
that  It  may  be  summarily  <H:^ered  amended 
by  the  court  upon  motion.  It  may  not  be 
and  cannot  be  reached  by  demurrer.  It  is 
well  settled,— too  well  settled  to  need  the  cita- 
tion of  authorities,— that  a  demurrer  will  lie 
(Hily  for  the  causes  mentioned  in  the  Code, 
and  the  fact  that  a  petition  In  Its  allegations 
is  ambiguous,  uncertain,  and  Indefinite  is 
not  one  of  those  causes,  in  the  case  of  Trus- 
tees r.  Odlln,  8  Ohio  St.  29»,  Judge  Swan, 
who  stands  deservedly  high  as  an  authority 
ui>on  code  practice.  In  delivering  tbe  opin- 
ion of  the  court,  uses  tills  language:  "We 
suppose  the  common-law  rule  as  to  the  con* 
struction  of  pleadings  under  the  Code  to  be 
entirely  abrogated.  If  pleadings  shall  be  in 
ordinary  language,  as-  contradistinguished 
from  legal  technical  language,  they  must  be 
construed  as  meaning  what  is  generally  un- 
derstood by  ordinary  language,  and  hence 
there  can  be  no  established  technical  mode 
of  stating  a  cause  of  action  or  defense.  So, 
too,  the  rules  of  the  common  law  as  to  the 
sufilciency  of  pleadings  are  abrogated,  and  In 
their  place  Is  substituted  tbe  few  and  simple 
rules  of  the  Code.  Whatever  rules  of  com- 
mon-law pleading  are  in  accordance  with  tbe 
rules  of  the  Code,  they  are  still  applicable  to 
pleadings  under  the  Code;  not,  however,  as 
common-law  rules,  but  as  rules  of  the  Code. 
Thus,  tbe  rules  of  common-law  pleading 
wlii<di  illustrste  and  vindicate  tbe  law  that 
the  facts  which  constitute  a  cause  of  action 
shall  be  set  forth  In  the  declaration  may  be 
applicable  to  a  petition  tmder  the  Code.  But 
the  language  to  be  used  in  stating  a  cause  of 
action  is  prescribed  by  tbe  Code,  and  the 
oommon-law  rules  in  tbat  respect  are  entirely 
Inapplicable.  If  what  under  common  law 
pleadings  was  denominated  a  legal  deduc- 
tion or  conclusion  of  law  is  alleged,  It  may 
or  may  not  contain  also  a  fact  constituting 
a  cause  of  action  or  defense;  but  if  It  does, 
and  is  indefinite  and  uncertain,  the  opposite 
party  may  by  motion  require  it  to  be  made 
definite  by  motion,  (amendment)  He  cannot 
demur,  as  at  common  law,  nor  object  to  the 
pleading  on  error."  Mr.  Bliss,  in  hia  work 
on  Code  Pleading,  (section  814,)  uses  this  lan- 
guage: "The  vice,  then,  of  ambiguity  is  not 
fatal  on  general  demurrer  or  error,  unless 
the  obscurity  Is  sucb  that  no  cause  of  action 
or  no  defense  can  be  made  out  by  a  liberal 
construction  In  furtherance  of  tbe  object  of 
the  pleader:  but  still,  it  is  a  vice  going  to  tbe 
form  of  tbe  statement  which  will  be  correct- 
ed on  motion,  and  at  tbe  pleader's  costs." 
See,  also,  Id.  g  425;  Pom.  Rem.  &  Rem.  Rights, 
8   548   et   seq.;    S\*an,    PL    &   Pr.    164-106; 
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Mazw.  Code  FL 11, 18;  People  t.  Ryder,  12  N. 
Y.431:  cniambers  t.Hootk-,^  Wash.T.  107, 
at  page  110,  13  Fao.  466.  In  the  case  last 
cited  the  court  uses  this  language:  "The 
avennents  of  the  petition  are  vague  and  in- 
definite, and  it  is  defective  in  other  respects; 
yet,  when  bolstered  by  the  rule  of  liberal  con- 
struction commanded  by  the  Code,  we  think 
we  discern  a  cause  of  action.  A  suitor  is 
no  longer  to  be  turned  out  of  court  if,  by 
making  all  reasonable  Intendments  in  bis 
favor,  enough  can  be  seized  hold  of  in  his 
pleadings  to  show  that  he  has  rights  which 
ought  to  be  enforced.  He  may  be  required 
on  motion  to  conform  his  statement  to  the 
rules  of  good  pleadings,  and  if  he  refuse  may 
be  turned  out  of  court;  but,  as  against  a  de- 
murrer, the  office  of  which  is  to  raise  a  sub- 
stantial issue  on  the  law  of  the  case,  and  not 
on  the  law  of  practice  and  pleading,  eviden- 
tiary facts,  and  even  Inferences  from  aver- 
ments amounting  to  mere  conclusions  of  law, 
will  be  considered  in  his  favor." 

Counsel  for  defendant  urge  their  conten- 
tion as  to  the  proper  construction  of  the 
allegation  of  sale,  and  assign  two  principal 
reasons  for  the  faith  that  is  in  them:  Fitst, 
that  it  is  fundamental  that  all  pleadings  are 
to  be  construed  most  strongly  against  the 
pleader;  and,  second,  that  good  faith  in  busi- 
ness transactions  is  a  settled  presumption  of 
the  iaiw,  and  hence  it  follows  that,  bearing 
in  mind  the  latter  rule  and  giving  force  to 
the  former,  the  court  will  be  bound  to 
construe  the  allegations  of  sale  in  such  way 
as  to  let  it  import  a  valid,  lawful  sale  of  the 
mortgagor's  qualified  interest  in  the  sheep. 
And  they  say  in  their  brief:  "How  can  the 
court  assume  bad  faith  when  none  is  made 
to  appear  by  allegation?  We  cannot  believe 
this  court  capable  of  maintaining  so  mon- 
strous a  proposition  when  their  attention  is 
called  fairly  to  it"  We  will  consider  these 
two  propositions  in  the  order  stated  above. 
Is  it  a  fundamental  proposition  of  law  that 
all  pleadlngB  wlU  be  construed  most  strongly 
against  the  pleader?  If  so,  then  what  be- 
comes of  section  2483,  Bey.  St  Wyo.,  which 
reads:  "The  allegations  of  a  pleading  shall 
be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties?"  By 
what  process  of  reasoning  is  it  possible  to 
make  the  two  rules  stand  together?  How  can 
they  be  harmonized?  Is  there  any  doubt  but 
that  they  are  Just  as  much  opposed  to  each 
other  as  two  rules  relating  to  the  same  matter 
could  possibly  be?  One  is  a  common  law 
rule;  the  other,  fi  valid  enactment  of  the 
lawfully  appointed  lawmaking  body  of  this 
state.  And,  such  being  the  case,  which  of 
these  rules  is  it  the  duty  of  this  court,  acting 
under  the  sanction  of  their  oaths,  to  obey,— 
the  common-law  rule  wblch  has  been  abso- 
lutdy  abrogated  by  the  Code,  as  stated  by 
.Tustice  Swan  in  the  case  of  Trustees  v.  Odlin, 
snpra.  or  the  rule  enacted  by  the  legislature 
of  this  state  In  piu«uance  of  the  power  con- 
fi'i-red  upon  it  by  our  fundamental  laws?    It 


seems  to  me  that  It  needs  no  argument  or 
citation  of  authority  to  show  that  the  Code 
provision  is  the  one  that  must  centred,  and 
that  the  common-law  rule  as  contended  fur 
by  counsel  has  no  sort  of  place  In  the  law  of 
this  state.  But  authority  upon  the  subject 
is  not  ladcing.  In  Pomeroy's  Remedl^  and 
Remedial  Rights,  at  section  546,  the  author. 
in  discussing  this  identical  question,  says: 
"This  harsh  doctrine,  imnecessary  and  illesic- 
al  in  its  original  conception,  and  often  pushed 
to  extremes  that  were  simply  absurd,  was 
the  origin  of  the  technicality  and  excessive 
precision  which,  more  than  any  other  fea- 
tures, characterized  the  ancient  system  in  its 
condition  of  highest  development.  All  th« 
Codes  contain  the  following  provision,  or  one 
substantially  the  same:  'In  the  constmctioa 
of  a  pleading,  for  the  purpose  of  detemiinin^- 
its  effect,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice 
between  the  partled.'  The  evident  intent  of 
the  legislature  in  this  clause  was  to  abro^> 
at  one  blow  the  ancient  dogma,  and  to  intro- 
duce in  Its  place  the  contrary  principle  of  a 
liberal  and  equitable  construction;  that  is.  a 
construction  in  accordance  with  the  general 
nature  and  design  of  the  pleading  as  a  whole. 
This  mode  of  Interpretation  does  not  require 
a  leaning  in  favor  of  the  pleader.  In  place  of 
the  former  tendency  against  him.  It  de- 
mands a  natural  spirit  of  fairness  and  equiry 
in  ascertaining  the  meaning  of  any  particular 
averment  or  group  of  averments  from  their 
relation  and  connection  with  the  entire  plead- 
ing and  from  its  general  purpose  and  obJecL 
The  courts  have  uniformly  adopted  this  view 
of  the  provision;  and  although  in  particular 
instances  they  may  sometimes  have  depaned 
from  it,  yet,  in  tiieir  announcement  of  tb^ 
theory,  they  have  unanimously  conceded  that 
the  stem  doctrine  of  the  common  law  has 
been  abolished,  and  that  instead  thoeof  as 
equitable  mode  of  construction  has  been  'sub- 
stituted." See,  also,  section  547.  At  section 
314  of  Bliss  on  Code  Pleading  it  is  said: 
"Pleadings  should  not  be  ambiguous  or  equiv- 
ocal. In  construing  such  pleadings  it  was 
once  said  that,  when  two  different  meanings 
present  themselves,  that  constructliHi  shall  be 
adopted  which  is  most  unfavorable  to  the 
party  pleading.  This  rule,  howevo:,  had  come 
to  be  so  modified  as  to  hardly  leave  it  the 
force  of  a  rule.  Thus  says  Mr.  Chltty:  The 
maxim  must  be  recdved  with  this  qualifica- 
tion: that  the  language  of  the  pleader  is  to 
have  a  reasonable  intendment  and  construc- 
tion; and,  when  an  expression  is  capable  cf 
two  different  meanings,  it  does  not  appear  to 
clash  with  any  rule  of  construction,  applied 
even  to  criminal  proceedings,  to  construe  it 
in  that  sense  in  which  the  party  making  the 
charge  used  It,  if  he  Intended  that  his  chaise 
should  be  consistent  with  itself.'  The  gen- 
eral requirement  found  in  the  statutes  of 
all  states  wlilch  have  adopted  the  system, 
that  'in  the  construction  of  a  pleading,  for 
the  purpose  of  determining-Jts  effect.  Its  al- 
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idpal  rnle,  would  at  least  recognize  the 
Uflcatlon  thus  given  by  Cbitty.  Thus,  In 
iaa  In  New  York,  the  ambiguous  words 
rred  to  preceding  parts  of  the  complaint, 

conUI  nr.t  be  understood  without  such' 
reiice,  and  they  might  grammatically  refer 
hat  which  would  make  them  Intelligible, 
,  together,  state  facts  which  would  con- 
ite  a  cause  of  action,  or  to  another  arcr- 
t  which  would  create  no  liability.  The 
t  gave  it  the  former  reference,  both  in 
lience  to  the  statute  and  the  modification 
le  rule  In  common-law  pleading,  notwith- 
ding  It  was  most  favorable  to  the  plead- 

At  page  132  of  Swan  on  Code  Pleading 
said:      "The  language  of  pleading,  then, 

have  a  fair  and  reasonable  intendment, 
should  be  construed,  as  in  a  contract, 
:ding  to  the  popular  sense.     When  eqnlv- 

or  ambiguous  expressions  are  used,  so 

the  precise  nature  of  the  charge  or 
ise  Is  not  apparent,  the  opposite  party  on 
>n  can  compel  an  amendment.  But  if 
lotion  Is  Interposed,  tbat  construction  of 
tful  or  equivocal  expressions  is  to  be 
ted  which  will  support  the  pleading." 

further,  at  page  166  of  Swan  on  Code 
ling,  it  is  said:  "We  now  return  to  the 
.d  riile  above  stated.  The  Code,  as  If 
tat  contemptuously  the  special  demurrers 
e  commcm  law,  does  not  permit  parties 
esent  to  the  court  an  issue  In  the  plead- 

0  determine  the  question  whether  the 
ing  Is  so  Indefinite  and  nncertain  as  not 
ow  the  precise  nature  of  the  cause  of 

1  or  defense.  The  matter  Is  disposed  of 
larily  by  the  court.  If  the  precise  na- 
>t  the  charge  or  defense  Is  not  apparent, 
count  of  the  indeflniteness  and  nncer- 
'  of  any  or  all  the  allegations,  the  court 
otion  will  require  the  pleading  to  be 
definite."  In  Maxwell  on  Code  Flead- 
.t  page  11,  the  author.  In  referring  to 
immon-law  rule  that  pleadings  are  to  be 
ued  most  strongly  against  the  pleader, 
Ills  language:  "The  rule  above  stated 
Ject  to  this  qualification:  that  the  lan- 

of  tlie  pleader  is  to  have  a  reasonable 
Iment  and  construction,  and  when  an 
ision  is  capable  of  different  meanings 
ball  be  taken  which  will  support  the 
atloD,    and   not  the  other,   Which  will 

It."  And  at  page  18  the  same  author 
r  states:  "If  a  pleading  is  ambiguous, 
ain  in  its  statement  of  facts,  quantity, 
r,  time,  place,  value,  or  in  any  other 
t,  but,  fairly  construed,  shows  a  11a- 
of  tbe  defendant  to  the  plaintifT,  the 
jrovides  one  remedy  for  all  cases,  vis. 
on,  in  which  the  defect  complained  of 
je  pointed  out,  and  if  not  objected  to 
tlon  it  will  be  waived."  The  authori- 
sed by  the  authors  quoted  from  abnn- 

support  their  statements  of  the  rule, 
;rUl  not  burden  this  opinion  by  quoting 


that  it  Is  upheld,  not  only  by  reason,  but  by 
the  overwhelming  weight  of  authority.  In 
some  of  the  states,— as  California,  for  in- 
stance,—the  fact  that  a  pleading  is  indefinite 
and  nncertain  and  ambiguous  is  a  ground  for 
demurrer,  and  made  so  by  statute.  It  is 
apparent  that  decisions  under  the  statutes  of 
such  states  have  no  application  to  our  Code. 

We  will  now  consider  the  next  reason  as- 
signed in  support  of  the  argrnment,  viz.  that 
"it  1b  a  maxim  of  the  law  that  good  faith  in 
business  transactions  is  a  settled  presump- 
tion of  the  law."  I  doubt  the  entire  accu- 
racy of  this  statement  very  mnch,  but  it  is 
true  tliat  It  Is  a  presumption  of  law  that 
every  one  has  conformed  to  the  la.w.  Of 
course,  this  is  a  rebuttable  presumption. 
And  it  is  also  true  that  the  law  will  not  pre- 
sume fraud.  It  must  be  clearly  proved  by 
the  one  who  alleges  it.  I  do  not  understand, 
however,  that  these  rules  have  any  applica- 
tion to  the  construction  of  a  pleading.  Mr. 
Chltty  states,  in  the  quotation  above  set 
f(Hth  from  Bliss  on  Code  Pleading,  that,  if 
tbe  pleading  "be  clearly  capable  of  different 
meanings,  it  does  not  appear  to  clash  with 
any  rule  of  construction,  applied  even  to 
criminal  proceedings,  to  construe  it  in  that 
'sense  in  which  the  party  making  the  charge 
must  be  understood  to  have  used  it,  if  he 
intended  that  his  charge  should  be  consistent 
with  itself."  1  Chit.  PI.  (16th  Am.  Ed.)  bot- 
tom page  338.  I  know  of  no  authority  to  the 
contrary.  Certainly,  counsel  have  not  refer- 
red us  to  any.  If  this  rule  of  construction 
will  obtain  in  a  criminal  case,  in  order  to  up- 
hold an  Indictment,  it  certainly  will  in  a  civil 
case,  brought  to  obtain  redress  for  a  civil 
wrong.  But  what  application  has  this  so- 
called  presumption  of  good  faith  in  business 
transactions  to  do  with  this  case?  Upon 
what  fact  stated  in  the  petition  is  it  to  be 
based?  It  is  alleged  that,  some  time  prior 
to  the  sale,  the  defendant  fraudulently,  and 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  the  mortgagors, 
and  especially  this  plaintiff,  procured  his  two 
mortgages.  It  is  further  alleged  that,  at  a 
time  when  there  was  in  existence  a  valid 
mortgage,  prior  and  superior  to  defendant's, 
resting  upon  the  sheep,  of  which  defendant 
at  all  times  mentioned  had  full  knowledge, 
the  mortgagors,  at  the  request  and  Instiga- 
tion of  the  defendant,  sold  and  disposed  of 
all  of  said  sheep.  It  is  then  alleged  that 
the  defendant  fraudulently,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  the  mortgagors,  and  especial- 
ly this  plaintiff,  collected  and  retained  the 
proceeds  of  the  sale  of  said  sheep.  Words 
are  to  be  construed  in  their  ordinary,  popu- 
lar sense;  and,  with  this  in  view,  we  will 
examine  very  briefly  into  the  meaning  of 
the  words  used  to  express  the  defendant's 
connection  with  the  act  of  sale.    The  state- 
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ment  Is  that  it  was  accompllBbed  at  his  "re- 
quest and  Instigation."  To  say  that  one  "re- 
qnested"  another  to  do  an  act  does  not  Im- 
ply that  there  was  anything  wrong  in  the 
act,  but  to  say  that  one  "Instigated"  another 
to  do  any  act  does  Imply  that  the  act  Itself 
was  wrongfuL  The  word  is  never  used  prop- 
erly with  reference  to  a  good,  virtuous,  law- 
ful act.  Mr.  Crabb,  in  his  learned  and  schol- 
arly work  on  English  Synonyms,  In  discuss- 
ing the  use  of  this  word,  at  page  378,  says: 
"We  may  be  Impelled,  urged,  and  stimulated 
to  that 'Which  Is  bad;  we  are  never  instigated 
to  that  which  is  good.  We  may  be  impelled 
by  curiosity  to  pry  into  that  which  does  not 
concern  us;  we  may  be  urged  by  the  en- 
treaties of  those  connected  with  us  to  take 
steps  of  which  we  afterwards  repent;  we 
may  be  stimulated  by  a  desire  of  revenge 
to  many  foul  deeds;  but  those  who  are  not 
hardened  in  vice  require  the  instigation  of 
persons  more  abandoned  than  themselves  be- 
fore they  will  commit  any  desperate  act  of 
wickedness."  Sir  William  Blackstone,  at 
page  36  of  the  fourth  book  of  his  Commen- 
taries, uses  the  word  thus:  "So  that  if  a 
servant  instigates  a  stranger  to  kill  his  mas- 
ter," etc.  And  wherever  the  word  is  propo-ly 
used  the  act  instigated  to  be  done  is  always 
wrongful.  And  hence  it  follows  that,  with 
reference  to  every  act  charged  against  the 
defendant  in  this  petition,  each  one  thereof 
is  fairly  alleged  to  be  wrongful.  The  sale 
alleged  can  be  held  to  be  no  other  than  an 
absolute  sale  of  all  of  the  sheep,  and  not  a 
sale  of  the  mortgagors'  qualified  interest  In 
them.  Being  an  absolute  sale,  it  was  neces- 
sarily in  defiance  of  and  in  hostility  to  plain- 
tiff's mortgage  and  in  firand  of  plaintifTs 
rights.  And  it  follows  that  the  sale  comes 
fully  within  the  allegation  "that  the  plaintiff 
had  no  knowledge  of  the  said  fraud  and 
fraudulent  acts  of  the  defendant,  and  did 
not  discover  the  same  until  long  after  the 
sale  and  disposal  of  the  mortgaged  proper- 
ty," etc.  It  does,  then,  fairly  appear  from 
the  petition  that  the  sale  was  without  plain- 
tiff's knowledge,  and  that  being  so  it  is  a 
fair  inference  that  it  was  without  his  con- 
sent; and  the  suggestion  that,  for  aught  that 
appears  in  the  petition,  it  might  have  been 
with  his  consent,  foils  to  the  ground  of  its 
own  weight.  But  this  is  immaterial,  be- 
cause it  is  well  settled  that  while,  in  an  ac- 
tion based  upon  a  wrong,  the  consent  of  the 
plaintiff  to  the  commission  thereof  is  a  com- 
plete defense,  in  obedience  to  the  maxim 
"volenti  non  lit  injuria,"  still,  it  is  the 
well-settled  rule  that  the  defense  of  leave 
and  license,  or  consent,  is  new  matter,  which 
must  be  affirmatively  pleaded  by  the  defend- 
ant as  a  defense.  Pom.  Rem.  &  Rem.  Rights, 
i  712;  1  Chit  PI.  (16th  Am.  Ed.)  bottom 
pages  664,  685;  Beaty  v.  Swarthout,  32  Barb. 
294;  Gronour  v.  Daniels,  7  Blackf.  108; 
Snowden  v.  Wilas,  19  Ind.  10;  Chase  v.  Long, 
44  Ind.  427;  Alford  v.  Bamum,  45  Cal.  482- 
4SB.    I  am  clearly  of  opinion  that  it  must 


be  held  that  the  petition  alleges  an  anlawfnl 
sale  in  hostility  to  and  in  defiance  of  the 
plaintiff's  mortgage,  and  in  fraud  of  hia 
rights;  and  I  will  here  add,  in  order  to  m«-t 
another  objection  which  has  been  urged, 
tliat  the  allegation  that  the  mortgagors  sold 
the  sheep  will,  on  demurrer,  be  deemed  to 
Imply  that  they  perfected  the  sale  by  deliv- 
ery to  the  purchaser.  Clark  t.  Mdgs,  13 
Abb.  Pr.  467. 

It  necessarily  results  from  what  ttaa  beet 
said,  in  connection  with  what  we  vvill  hereaft- 
er state,  that  the  allegation  of  the  sale  seb 
forth  that  character  of  sale  which  was,  as 
against  the  plaintiff,  a  tortioos  conversian 
of  the  property  by  the  parties  making  the 
sale;  and  here  we  are  met  with  this  conten- 
tion: "It  is  believed  to  be  beyond  qnestion, 
as  a  legal  proposition,  that  there  cannot  be 
a  conversion  of  personal  property  without 
possession.  There  is  not  a  word  In  the  peti- 
tion to  show  that  defendant  ever  had  posses- 
sion of  the  property.  Therefore,  he  ooold 
not  be  guilty  of  a  tortious  conversion  there- 
of." In  answer,  to  this,  I  have  but  little  to 
say.  It  is  an  astonishing  proposition  as  ap- 
plied to  the  facts  of  this  case,  aa  we  view 
the  facts.  Lawrence  &  McGlbbon  did  an  act 
which  was  a  tortious  convo'sion  of  personal 
property  as  against  the  plaintifl.  They  did 
this  act  at  the  "instigation"  of  defendant, 
who  had  full  knowledge  of  plalntifra  rights. 
How,  then,  can  It  be  seriously  asserted  for 
one  moment  that  the  defendant  la  not  guilty 
of  precisely  the  same  offense,  the  same  tres- 
pass, the  same  wrong,  which  Lawrence  &  31e- 
Gibbon  were  guilty  of  7  It  Is  oseless  to  dis- 
cuss the  matter;  the  true  doctrine  is  so  en- 
tirely elementary.  At  page  36  of  the  fonrtb 
book  of  Blackstone's  Commentaries  the  dis- 
tinguished author  states:  "In  treason  all  ai« 
principals  -  propter  odium  delicti.  In  tres- 
pass all  are  principals  because  the  law,  "qnae 
de  minimis  non  curat,'  does  not  descend  to 
distinguish  the  different  shades  of  guilt  in 
petty  misdemeanors.  It  is  a  maxim  that 
'accessorious  sequitur  natmram  sni  prfncdpolla,' 
and  therefore  an  accessory  cannot  be  goilty  <rf 
a  higher  crime  than  his  principal;  being  only 
punished  as  a  partaker  of  his  guilt.  So  that 
If  a  servant  instigates  a  stranger  to  kill  his 
master,  this  being  murder  in  the  stranger  as 
principal,  of  course  the  servant  Is  aocessMy 
only  to  the  crime  of  murder;  though  had  he 
been  present  and  as^ting,  he  would  have 
been  guilty  as  principal  of  petit  treason,  and 
the  stranger  of  murder."  If,  under  the  law. 
one  who  instigates  another  to  the  commission 
of  a  crime  is  guilty  aa  principal,  how  can  it 
be  doubted  that  one  who  instigates  another 
to  the  commission  of  a  dvll  wrong  is  as  com- 
pletely a  principal  as  he  would  have  been 
had  he  actually  performed  the  wrongful  act 
himself?  Henderson  v.  fay,  (Ala.)  11  South. 
441-442. 

But  it  is  further  urged  titat  there  Is  nottilng 
in  the  petition  to  show  that  defaidt  bad  oc- 
curred in  the  condition  of^e  OMMtgage  to 
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plntntlff,  and,  therefore,  he  Is  In  no  situation 
to  mnintiitTi  an  action  for  conrerBlon,  as  It 
does  not  appear  that  fals  right  to  the  posses- 
slon  of  the  property  had  accrued.     Let  us  ad- 
mit the  proposition  of  law  at  the  foundation 
of  this  contention,  and  apply  It  to  the  facts 
alleged.    In  section  1  of  Jones  on  Chattel 
Mortgages,  a  chattel  mortgage  Is  there  de- 
fined:  "A  formal  mortgage  of  personal  prop- 
erty Is  a  conditional  sale  of  It  as  security  for 
the  payment  of  a  debt  or  the  performance  of 
some  other  obligation.     The  condition  is  that 
the  sale  shall  be  void  upon  the  performance 
of    the    condition    named."     No    particular 
form  of   words   Is  necessary   to  a   chattel 
mortgage,  if  the  foregoing  elements  appear. 
The  petition  alleges  that,  on  Octob^  6,  1884, 
the  mortgagors,  by  their  mortgage  of  that 
date,  conveyed  to  the  plaintift  the  sheep  de- 
scribed to  secure  the  payment  of  two  notes,— 
one  payable  July  6,  liS85,  and  the  otho-  paya- 
ble July  6,  1886.     It  is  further  alleged  ttiat, 
of  the   indebtedness  so  secured,   something 
over  $6,000  thereof  is  still  due  and  unpaid. 
Now,  it  is  clear  from  the  allegation  of  these 
facts  that  the  execution  and  delivery  of  an 
instrument   of  sale  U  alleged.    It  Is  also 
clear  that  the  condition  of  the  sale,  to  wit, 
to  secure  the  payment  of  a  particular,  speci- 
fied Indebtedness  is  alleged,  upon  the  po'- 
formance  of  which  the  instrument  of  sale 
should  become  void;  and  it  is  Just  as  clear 
that  a  breach  of  that  condition  or  a  default 
in  that  condition  has  occurred,  because  it  is 
certain  that  the  debt  has  not  been  fuUy  paid. 
Now,  when  did  that  default  occur?    Certain- 
ly, not  later  than  the  maturity  of  the  last 
note,  to  wit,  July  6,  1886.     It  seems  to  me 
that  there  can  be  no  possible  doubt  about  this 
matter,  and  that  no  other  conclusion  con  be 
arrived  at  than  that  a  default  in  the  condi- 
tion of  the  mortgage  had  occurred  long  be- 
fore the  Illegal  sale  of  the  sheep;  and,  that 
being  so,  it  cannot  be  doubted  that  under 
these  facts  the  plaintiff  had  at  least  a  special 
property  right  in  the  sheep,  coupled  with  a 
present  right  to  the  possession  thereof,  and 
under  such  circumstances  a  wrongful  sale  of 
the    sheep    was  a   tortious    conversion,    as 
against  the  plaintiff.    2  Greenl.  Bv.  t  642; 
BIsh.  Noncont.  Law,  f  404.    Counsel  for  de- 
fendant In  error,  in  discussing  this  matter, 
have  evidently  had  the  above  view  in  mind, 
for  in  their  brief  they  say:   "Is  the  court  to 
say,  in  the  absence  of  allegation,  that  the 
time  for  payment  was  not  extended?    Is  the 
court  to  say  that  the  mortgage  itself  did  not 
provide  for  such  extension  of  time?"    In  re- 
ply we  have  simply  to  say  that  we  do  not 
say  anything  of  the  kind.     We  do  not  know 
anything  at  all  about  there  having  been  any 
extension  of  time  for  the  maturity  of  the  se- 
cured  Indebtedness;    and   we   never   before 
heard  an  intimation  that  there  was  any  rule 
of  construction  which  would,  In  the  remotest 
d^ree,  permit  a  court  to  Indulge  in  any  such 
speculations.     There  is,  however,  o  rule  of 
fvhich  we  are  aware,  and  it  is  well  estat)- 


lished,  that  if  anything  has  occurred  betwem 
these  parties  which  would  in  any  way  abro- 
gate, modify,  or  change  the  original  ooa- 
tract,  or  if  the  mortgage  provides  otharwise 
than  ts  alleged,  it  is  for  the  defendant  to  set 
it  up  as  a  defense,  In  that  way,  and  in  that 
way  only,  can  such  facts.  If  they  exist,  be 
brought  into  this  case.  At  page  067  of  Max- 
well on  Code  Pleading,  the  author  gives  a 
form  of  a  petition  to  f<H«close  a  chattel  mort- 
gage, in  which  appear  the  following  aver- 
ments only:  First,  the  indebtedness  and  its 
description,  showing  its  amount  and  when  it 
becomes  due;  second,  the  execution  of  the 
mortgage  conveying  the  property  described 
therein  as  security  for  the  payment  of  the 
debt;  third,  the  recording  of  the  mortgage; 
fourth,  the  fact  that  the  indebtedness  was  not 
paid  when  due,  nor  afterwards;  fifth,  the 
amount  still  due  upon  the  debt;  sixth,  prayer 
for  foreclosure.  Of  course,  no  foreclosure 
could  be  had  except  in  case  of  a  default  In 
the  condition  of  the  mortgage;  and  certainly 
a  default  is  alleged  when  it  is  stated  that  the 
indebtedness  secured  by  the  mortgage  is  not 
paid,  and  it  further  appears  that  it  has  ma- 
tured. Every  one  of  the  averments  set  forth 
In  the  form  mentioned  Is  fully  stated  in  the 
petition  in  this  case.  See,  also,  Jones,  Chat. 
Mortg.  i  609,  and  cases  cited;  Woodslde  v. 
Adams,  40  N.  J.  Law,  417;  Burton  v.  Tanne- 
hlll,  6  Blackf.  470;  1  Jones,  Mortg.  {{  69,  75. 
But  it  is  said  that  the  foregoing  tends  to 
c^ow  that  the  defendant  has  been  guilty  of 
a  tortious  conversion  of  plaintiff's  property, 
and  In  such  case  the  measure  of  damages  is 
the  value  of  the  property  convoted,  and,  in- 
asmuch as  the  petition  is  lacking  in  allega- 
tions as  to  the  value  thereof.  It  cannot  be  up- 
held as  a  petition  in  an  action  for  conver- 
sion. Let  us  admit,  for  the  purpose  of  this* 
case,  the  correctness  of  this  contention.  The 
petition  itself  furnishes  the  answer,  and  a 
complete  answer,  to  the  objection.  Not  only 
are  facts  alleged  which  show  a  tortious  con- 
version of  plaintifr's  property  right  in  the 
sheep,  by  means  of  a  wrongful  sale  thereof 
at  the  request  and  instigation  of  defendant, 
but  it  is  further  alleged  that  the  defendant 
fraudulently,  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors 
of  the  mortgagors,  and  especially  the  plain- 
tiff,  collected  and  retained  the  proceeds  of 
that  sale,  to  wit,  the  sum  of  $20,000. 
There  can  be  no  doubt  that  the  Interest  of 
plaintiff  In  the  property  sold  was  the  bal- 
ance due  him  upon  the  indebtedness  se- 
cured by  his  m<M>tgage.  It  is  further  alleged 
that  after  defendant  received  these  proceeds 
plaintiff  demanded  of  him  the  said  balance 
and  was  refused.  Under  these  facts  I  can 
come  to  no  other  conclusion  than  that  they 
show  a  condition  of  affairs  in  which  It  ap- 
pears that  the  defendant  has  money  of  the 
plaintiff  which,  in  equity  and  good  conscience^ 
he  ought  to  pay  over  to  plaintiff.  2  OreenL 
Ev.  g  117.  The  law  is  wdl  settled  that 
where   one   has   tortiously   taken  another's^ 


940 


PACIFIC  R£POUTEB,VoL.  35. 


(Wjt 


property  and  sold  It,  or,  being  lawfully  pos- 
sessed of  It,  has  -vnTODgfully  sold  It,  the  own- 
er may  recover  the  proceeds  of  tbe  sale.  Id. 
i  120;  Jones  t.  Hoar,  5  Pldc  285.  In  Ashe's 
Ez'rs  T.  Livingston's  Ex'rs,  2  Bay,  80,  the 
facts  were  as  follows:  In  1778  Berwick  ex- 
ecuted a  mortgage  upon  realty  to  Ashe.  Ow- 
ing to  the  confusion  of  the  war  at  that  day 
It  was  not  recorded.  It  was  found  in 
1791  among  a  lot  of  old  papers  by  the  mort- 
gagee's executor;  the  mortgagee  having  died 
in  the  m^^an  time,  as,  also,  had  Berwlcli:,  the 
mOTtgagor.  In  1787,  Livingston's  executor 
obtained  a  Judgment  against  Berwick's  es- 
tate, and  in  1788  Rivers,  a  creditor,  also  ob- 
tained a  Judgment  against  said  estate.  Exe- 
cution was  issued  under  the  Junior  Judgment 
and  the  property  mortgaged  to  Ashe  sold. 
The  proceeds  were  paid  by  the  sheriff  to  Liv- 
ingston's executor,  as  his  Judgmoit  was  su- 
perior to  that  under  which  the  execution  was 
issued,  and  he  paid  the  funds  out  in  dis- 
charge of  the  debts  of  the  estate.  Up  to  this 
time  nelthtf  Livingston's  executor,  nor  Riv- 
ers, nor  the  sheriff,  had  any  notice  or  knowl- 
edge of  the  mortgage.  Upon  the  discovery 
of  the  mortgage  in  1791,  Ashe's  executors 
brought  suit  against  Livingston's  executor 
for  the  proceeds  of  the  sale,  as  for  so  much 
paid  by  mistake  to  their  use.  The  action 
was  upheld  against  Livingston's  estate  by  the 
unanimous  opinion  of  the  court  of  appeals; 
the  court  holding  that  the  mortgage^  though 
unreccn-ded,  was  valid  as  against  the  Judg- 
ments, and  that  plaintiff  could  maintain  an 
action  for  money  had  and  received,  notwith- 
standing the  fact  that  he  could,  had  he  so 
elected,  have  followed  the  property  and  sub- 
jected it  to  his  mortgage.  There  was  no 
question  of  bad  faith  In  the  case,  and  the 
*  case  goes  very  much  further  than  we  do  In 
the  case  before  us.  Of  course,  under  om* 
statute,  an  unrecorded  mortgage  would  be 
void  as  to  subsequent  purchasers  or  mortga- 
gees in  good  faitii  and  without  notice;  but 
in  the  case  at  bar  there  Is  no  question  as  to 
the  validity  of  the  mortgage.  At  common 
law  the  owner  could  recover  in  an  action  for 
money  had  and  received;  but  under  the 
Code,  requiring  the  petition  to  set  forth,  the 
facts  constituting  the  cause  of  action  in  plain 
and  concise  language^  it  is  very  doubtful  If,. 
in  such  case  as  this,  the  common-law  decla- 
ration for  money  had  and  received  would  be 
sufficient.  In  speaking  of  the  "common 
counts,"  where  Incorporated  In  pleadings  un- 
der the  Code,  It  is  said,  at  page  178  of  Swan 
on  Code  Pleading:  "Thus,  if  the  plaintiff  al- 
leges that  the  defendant  is  indebted  to  the 
plaintiff  for  money  had  and  received  for  the 
plaintifTs  use,  the  plaintiff  would  be  permit- 
ted under  the  Code  to  prove  that  A.  remitted 
money  to  the  defendant  to  pay  to  the  plain- 
tiff, and  that  the  defendant  promised  to  pay 
It  to  him;  but  under  such  a  petition  the  plain- 
tiff would  not  be  permitted  to  prove,  as  at 
common  law  tmder  such  a  count  in  assumpsit, 
that  the  defendant  had  tortlously  taken  the 


plaintiff's  goods  and  sold  them,  or  that  mes- 
ey  had  been  extorted  from  the  plaintiff  i; 
the  defendant  under  duress  and  protest,  etc. 
for  this  woTiId  be  an  entire  departure  froc 
the  facts  stated  in  the  petition,  axMl  cox.! 
only  be  sanctioned  by  giving  to  the  allep- 
tlons  of  the  petition  the  fictitious  legal  eSect 
which  belongs  to  a  common  count,  nada  tk 
abolished  rules  of  pleading  at  common  Ist.' 
Pom.  Rem.  &  Rem.  Rights,  8  544,  la  te 
the  same  effect  As  stated  In  tbe  tonzit 
opinion,  "it  fairly  appears  that  the  d^endis 
Is  guilty  of  a  wrongful  .conversion  of  plais- 
tiff's  property;  that  by  means  and  as  a  re- 
sult of  such  conversion  defendant  obtaioei 
and  has  retained  a  sum  of  money  largely  hi 
excess  of  plaintiff's  debt;  that  the  measure  of 
plaintiff's  recovery  is  the  amonnt  of  bis  drtR 
secured  by  the  mortgage,  and  this  amount  tb.- 
defendant  ought  in  equity  and  good  cod- 
sclence  pay  over  to  plaintiff."  The  facts 
leading  to  this  conclusion  having  been  al- 
leged, it  is  entirely  immaterial  what  the  fon: 
of  the  action  is;  all  forms  of  action  havin; 
been  abolished  by  our  statute. 

The  foregoing  effectually  disposes  of  the  im- 
portant matters  urged  upon   the  argument 
but  there  is  one  other  matter  to  which  I  wisi. 
briefly  to  refer.   In  the  former  opinion  of  tb« 
majority  of  the  court,  the  petition  was  set 
forth  in  full,  as  a  statement  of  facts,  and  ap- 
pended to  the  opinion.     In  the  body  of  the 
opinion  there  was  a  brief  paraphrase  of  the 
petition.     There  was  no  sort  of  pretense  that 
the  opinion  set  forth  the  language  of  the  peti- 
tion, but  only  a  brief  statement,  in  the  lan- 
guage of  the  writer,  of  the  substantial  faca 
set  forth  at  great  loigth  in  the  petition.    Is 
referring  to  the  act  of  sale,  and  the  defeid- 
ant's  connection  with  it,  it  was  stated  in  tb« 
opinion  that  the  defendant  "requested,  insti- 
gated, and  jirocnred"  the  mortgagors  to  sell 
and   dispose  of  the  sheep,  etc.     The  word 
"procured"  was  evidently  used  for  the  pur- 
pose of  expressing  the  Idea  that  throngfa  the 
instigation  of  the  defoidant  the  sale  had  be«o 
accomplished,  and  could  have  been   under- 
stood in  no  other  way.  In  the  petition  for  re- 
bearing.  In  briefs  of  counsel,  and  at  the  ar- 
gument, a  great  deal  was  said  about  the  use 
of   the   word    "procured."     And   with   refer- 
ence thereto  it  was  said:    "To  procure  means 
to  bring  about,  to  effect,  to  cause.     One  who 
procures  is  one  who  acts,  and  not  one  who 
suggests.     Upon  what  theory  can  this  court 
add  to  the  language  used  by  the  plaintiff?   U 
it  to  frame  a  petition  for  him?     Is  this  court, 
not  content  with  breathing  life  into  this  pt^ 
tltion  by  way  of  'reasonable  intendment.'  to 
go  so  far  as  to  build  a  foundation  tor  lis 
theory  by  adding  to  the  record  too?"  etc 
This  is  strong  language,  but  I  am  frr.nk  to 
admit  that,  if  the  facts  Justify  it,  it  is  none 
too  strong.     If  it  is  not  Justified  by  the  facts, 
then  it  is  safe  to  say  that  It  is  at  least  in  «>.x- 
ceeding  bad  taste.    One  or  two  illustration!^ 
drawn  from  recognized  masters  of  st.rlc  i^  U 
demonstrate  whether  there  was  any  suh&tac- 
igitized  by  VjOOQ  IC 
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'tial  gronnd  for  the  objection,  or  whether  It 
owes  Its  origin  to  a  spirit  of  mere  hair-split- 
Xiag  hypercrltlclsm.  At  page  36,  bk.  4,  BL 
Ck>mm.,  the  author,  who  certainly  understood 
■the  use  of  the  Elnglish  language,  uses  with  ap- 
proval Sir  Matthew  Hale's  definition  of  an 
accessory  before  the  fact,  as  "one  who,  be- 
ing absent  at  the  time  of  the  crime  commlt- 
-ted,  doth  yet  procure,  counsel,  or  command 
a.nothcr  to  commit  a  crime."  And,  In  the  text 
Just  preceding  this  definition,  he  states  that 
a.  servant  who  "instigates"  a  stranger  to  kill 
Ilia  master  is  an  accessory  before  the  fact. 
There  can  be  no  doubt,  then,  that  It  may 
properly  be  said  of  one  at  whose  •Instigation" 
a.  crime  was  committed,  that  he  "procured" 
-the  commission  thereof.  At  section  604,  1 
Sish.  Cr.  Law,  the  author  uses  this  language: 
"Persuasion  is  one  form  of  attempt.  It  is 
therefore  Indictable  to  persuade  or  hire  a  per- 
son to  commit  a  crime,  especially  of  the 
bearier  sort,  though  he  declines  to  do  it,  or 
undertakes  It  and  fails.  Yet,  if  this  person 
actually  does  what  he  Is  persuaded  or  hired 
to  do,  the  effort  of  the  procurer  ceases  to  be 
called  an  attempt,  because  it  has  become  a 
success."  Can  we  doubt  that  here  the  word 
••procurer"  is  used  to  mean  the  same  thing  as 
"persuader?"  And  certainly  the  word  "per- 
suader" is  not  so  strong  a  word  as  the  word 
"instigate."  In  the  case  of  Long  ▼.  State,  23 
Neb.,  at  page  45,  36  N.  W.  310,  the  court  say: 
"It  is  insisted  that  the  language  of  the  charge. 
In  which  the  words  'requested,  advised,  and 
Incited'  were  used,  is  not  synonymous  with 
the  words  'aid,  abet,  or  procure,'  as  used  In 
the  statute."  The  court  held  the  objection 
-without  foundation.  These  Illustrations  are, 
I  think,  sufficient  to  show  that  counsel  were 
at  least  mistaken. 

Looking  at  the  allegations  of  this  petition  as 
I  do.  It  is  clear  to  my  mind  and  Judgment 
that  It  sets  forth  an  actionable  wrong  on  the 
part  of  the  defendant,  for  which  he  should 
answer,  and  it  would  be  a  travesty  upon  Jus- 
tice to  say  that  plaintiff  should  go  out  of 
court  without  redress,  or  without  even  call- 
ing upon  the  defendant  to  respond  to  these 
allegations.  If,  however,  the  real  facts  are 
not  as  alleged,  according  to  the  construction 
hereinbefore  given  to  the  language  of  the  pe- 
tition, but  are  in  accord  with  the  contention 
of  counsel  for  defendant,  as  Is  intimatefl  by 
them,  then,  and  In  such  case,  no  substantial 
injury  or  wrong  Is  done  the  defendant,  be- 
cause he  has  only  to  answer  the  petition,  set- 
ting forth  the  real  state  of  the  case  as  a  de- 
fense to  this  action,  and  if,  upon  trial,  it 
should  appear  that  no  wrong  was  done  the 
plaintiff  by  the  defendant,  of  course  he  wlU 
not  be  permitted  to  recover;  while,  on  the 
other  hand,  if  it  should  appear  that  wrong 
has  been  done  him  at  the  instigation  of  the 
defendant,  he  should  have  redress,  and  in 
this  way  real,  substantial  Justice  would  be 
measured  out  to  the  parties,  as  is  the  bound- 
en  duty  and  «)nly  legitimate  object  of  the 
courts.     The  Judgment  of   the  court  below 


should  be  reversed,  and  the  cause  remanded 
to  that  court  with  Instructions  to  permit  de- 
fendant in  error  to  answer  plaintiff's  petition, 
and  for  further  proceedings  in  accordance 
with  this  and  the  former  opinion  rendered 
herein.    Judgment  reversed. 

GBOESBBCK,  O.  J.,  concurs. 

OONAWAT,  J.,  (dissenting.)  Upon  the 
first  hearing  of  this  cause  in  this  court  I 
felt  compelled  to  dissent  from  the  decision 
of  my  brethren  upon  the  bench,  and  stated 
In  brief  some  reasons  for  such  dissent.  I 
hoped  that  on  further  consideration  we 
might  be  able  to  harmonize  our  views.  In 
this  hope  I  have  been  disappointed;  and  it 
now  becomes  necessary  that  I  develop  my 
vie-ws  as  completely  as  time  and  opportunity 
permit  Differing  radically  from  my  asso- 
ciates, It  -will  be  necessary  that  I  discuss 
their  -views  freely.  At  the  same  time,  I 
shall  certainly  do  so  with  much  deference 
and  respect,  as  they  are  the  views  of  the 
majority  of  the  court,  and  settle  the  law  of 
the  case.  The  charging  part  of  the  petition 
in  this  case  appears  in  full  in  the  opinion  of 
the  court  on  the  first  hearing.  33  Pac.  31, 
32.  It  is  quite  apparent  from  an  Inspection 
of  the  petition,  and  -will  be  abundantly  ap- 
parent from  a  review  of  the  auth(«1tleB  cited 
by  the  learned  counsel  for  plaintiff  in  error, 
that  the  primary  theory  upon  which  they 
brought  this  action  is  that  the  lien  of  the 
mortgage  of  plaintiff  in  error  follows  and 
attaches  to  the  proceeds  of  the  sale  of  the 
mortgaged  chattels  In  defendant's  hands, 
and  that  this  action  Is  in  the  nature  of  a 
suit  In  equity  for  the  enforcement  of  a  lien 
or  trust.  ThTis,  counsel  say  in  their  first 
brief:  "The  case  for  the  plaintiff  presents  a 
very  simple  proposition.  The  parties  were 
not  favored  with  an  opinion  upon  the  ques- 
tion by  the  court  below,  and  it  is  therefore 
difficult  to  do  more  In  this  brief  than  to  pre- 
sent a  most  general  statement  of  the  posi- 
tion of  the  plaintiff.  Two  propositions  are 
involved:  (1)  That  the  plaintitTs  mortgrage 
was  and  continued  to  be  a  Hen  upon  the 
property  up  to  the  time  of  sale  prior  and 
paramount  to  the  lien  of  the  defendant;  (2) 
upon  the  sale  of  the  property  these  liens  at- 
tached In  the  same  order  of  priority  to  the 
proceeds."  Upon  this  question  counsel  have 
not  yet  succeeded  In  getting  a  Judicial  opinion.  . 
It  would  seem  that  the  court  does  not  sus- 
tain the  second  of  the  above  propositions,  as 
the  petition  Is  sustained  as  stating  a  cause 
of  action  for  the  conversion  of  plaintiff's 
property,  without  mentioning  this  proposi- 
tion of  plaintiff,  made  in  defining  his  posi- 
tion and  explaining  his  cause  of  action.  In 
a  later  brief  counsel  for  plaintiff  in  error,  say: 
"It  Is  of  no  consequence  to  the  plaintiff,  and 
ought  not  to  be  to  the  defendant,  and,  there- 
fore, not  to  the  court,  which  is  concerned 
only  with  Justice,  wnether  the  plaintitTs 
rouiody  Is  for  a  conversion  of  the  property,  or 
.   Jigitizedby  VjOOQIC 
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for  a  conversion  of  the  proceeds,— for  money 
bad  and  received,  or  for  an  accounting  under 
a  constructive  trust"  As  to  this  It  must  be 
said  that  it  makes  a  very  material  difference, 
in  the  facts  necessary  to  be  alleged  and  prov< 
en,  whether  the  cause  of  action  is  the  con- 
version of  plaintiff's  proi)erty,  or  the  con- 
version of  a  fund  charged  with  a  lien  or 
trust,  or  money  had  and  received  to  plaln- 
tUTs  use  on  a  fictitious  contract,  or  money 
in  defendant's  possession  which  he  ought  in 
equity  and  good  conscience  to  pay  over  to 
plaintiff.  It  is  not  necessary  to  plaintiff's 
cause  of  action,  as  in  the  nature  of  a  suit 
in  equity  for  the  enforcement  of  a  Hen  or 
trust  against  the  proceeds  of  mortgaged 
chattels  In  favor  of  the  mortgagee,  that  plain- 
tiff should  allege  or  prove  that  he  had  title 
to  oe  right  of  possession  of  the  mortgaged 
chattels  at  the  time  of  the  alleged  sale,  and 
be  has  not  so  alleged.  ▲  mortgage,  in  equi- 
ty, conveys  no  title  and  confers  no  right  of 
possession  to  the  mortgagee.  Allegations  of 
title  and  right  of  possession  would  be  incon- 
sistent with  the  plaintiff's  cause  of  action, 
as  defined  in  his  original  brief  and  intended 
to  be  stated  in  his  petition.  But  such  alle- 
gations are  necessary  in  the  statement  of  a 
cause  of  action  for  the  converslon'of  proper- 
ty, and  which  the  court  says  is  the  cause 
of  action  actually  stated  in  the  petition;  and 
the  court  supplies  tbem  by  impllcai^on.  It 
is  not  necessary  to  plaintiff's  cause  of  action, 
as  for  the  enforcement  of  a  lien  or  trust, 
that  be  should  state  or  prove  the  condition 
of  (be  mortgage  in  question,  or  a  breach 
of  that  condition;  and  he  has  not  so  stated. 
Such  allegations  would  have  made  his  equi- 
ties all  the  stronger,  and  It  is  to  be  presumed 
he  would  have  made  them  If  they  are  true. 
He  cannot  be  accused  of  falsehood  If  they 
are  false.  It  is  necessary  to  a  cause  of  ac- 
tion for  the  conversion  of  mortgaged  chattels 
to  state  the  condition  of  the  mortgage  and  a 
breach  of  that  condition,  when  these  facts 
are  relied  on  as  conferring  title  and  right  of 
possession;  and  the  court  has  supplied  such 
allegations  by  .implication.  It  is  not  material 
to  plaintiff's  cause  of  action,  as  for  the  en- 
forcement of  a  lien  or  trust  against  the  pro- 
ceeds of  the  alleged  sale  of  the  mortgaged 
chattels,  that  plaintiff  should  allege  or  prove 
that  the  sale  Itself  was  wrongful  or  fraudu- 
lent, or  made  without  bis  knowledge  or  con- 
.  sent,  and  he  has  not  so  alleged.  Such  alle- 
gations would  have  made  his  equities  all  the 
stronger,  and  it  is  to  be  presumed  he  would 
have  made  them  if  they  are  true.  He  can- 
not be  accused  of  falsehood  If  they  are  false. 
But  such  allegations  are  quite  material  to  a 
cause  of  action  for  the  conversion  of  the 
property,  and  the  coxat  supplies  these  by  im- 
plication. It  is  not  material  to  plaintiff's 
cause  of  action  for  the  enforcement  of  a  lien 
or  trust  that  he  should  allege  or  prove  that 
the  request  for  or  instigation  of  the  sale  of 
the  mortgaged  chattels  was  wrongful  or 
fraudulent.      Such    allcKntion    would    have 


made  his  equities  all  the  stronger  under  tie 
petition,  and  it  is  to  be  presumed  he  wduU 
have  made  it  if  it  Is  true.  He  cannot  be  u- 
cused  of  falsehood  if  it  is  false.  Such  ^ 
legation  Is  material  to  bis  cause  of  action  a 
for  a  conversion  of  the  is'opearty,  and  tb* 
court  supplies  it  by  implication.  In  statist 
his  cause  of  action  as  for  a  conTersion  of  s 
fund  charged  with  a  Hen  or  tmst,  plalntil 
alleges  that  defendant  fraudulently  ooileeteil 
and  retains  the  proceeds  of  tbe  alleged  tait 
of  tbe  mortgaged  chattels,  and  alleges  a  de- 
mand for  and  a  refusal  to  pay  plalntllTs 
claim.  If  defendant  Is  liable  for  a  convt?- 
slon  of  the  property,  it  makes  no  diffen-:i«- 
in  bis  liability  whether  he  received  any  of 
the  proceeds  of  tbe  sale  of  it  or  not.  It  Lu 
also  been  urged  that  defendant,  under  it-t 
allegations  of  this  petition,  may  be  lialik. 
neither  for  the  conversion  of  a  fnnd  char^t^ 
with  a  lien  or  trust  nor  tar  a  conversion  of 
the  mortgaged  property,  but  reaUy  liable  for 
money  had  and  received  to  plaintUTs  nse,  or 
for  money  in  his  possession  wblch  in  equity 
and  good  consclaice  he  ought  to  pay  tc 
plaintiff. 

In  this  conflict  of  views,  I  approach  d» 
task  of  endeavoring  to  determine  for  myself 
which  Is  tbe  better  view  with  mncfa  diiB- 
dence;  and  this  diffidence  Is  Intensified  I7 
an  oppressive  consciousness  of  the  imprM- 
ticablllty  of  discussing  the  nomerona  im- 
portant questions  Involved  in  a  stngle  opin- 
ion of  reasonable  length.  If  I  conid  ci-a- 
slder  the  petition  sufficient  in  any  point  of 
view,  I  migbt  confine  my  discussion  to  that 
particular  view,  as  the  court  has  doDt 
But,  regarding  the  petition  Insuffident  In  anr 
view  of  it,  it  Is  necessary  to  dlscnss  then 
all.  In  Wisconsin  the  courts  wlU  not  da 
this.  On  general  demurrer  they  first  deter- 
mine what  cause  of  action  the  petition  is 
designed  to  state,  and  then  wheth«-  It  stat» 
facts  sufficient  to  constitute  sncta  can^e  ct 
action.  If  it  do  not,  the  demurrer  will  bf 
sustained.  Supervisors  v.  Decker,  30  Wis. 
624;  Pierce  v.  Gary,  37  Wis.  232.  The  gen- 
eral demurrer,  under  our  Code,  Is  for  Qte 
reason  that  the  petition  does  not  state  Ctctf 
sufficient  to  constitute  a  cause  of  action.  It 
would  seem  that,  if  tbe  petition  state  facs 
sufficient  to  constitute  any  cause  of  action, 
it  is  not  subject  to  demurrer  on  this  grourd. 
and  that.  If  it  states  facts  sufficioit  to  con- 
stitute a  cause  of  action,  it  must  be  presumed 
that  it  was  designed  to  state  that  particnlu' 
cause  of  action.  It  is  probably  as  well  to 
consider  first  the  primary  proposition  of 
counsel  for  plaintiff  in  error,  that  the  mort- 
gage liens  follow  the  proceeds  of  the  sale 
of  tbe  mortgaged  cbattcls.  How  tar  sbc'.-t 
counsel  come  of  establishing  this  propoi^ 
tlon  as  a  general  rule  of  law  for  mortpaped 
chattels  sold  and  transferred  by  mortjraziT? 
in  possession  will  be  apparent  from  a  short 
statement  of  the  nature  of  the  cases  cited  a» 
establishing  the  rule.  Gibson  v.  Warden.  U 
Wall.  244,  is  a  case  of  property  lawfully  c  a- 
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-ase  of  deed  of  trust  of  realty  to  secure 
'^  X^ayment  of  a  som  of  ifloney  In  three 
■  taUiuents.  When  default  was  made  in 
-  payment  of  the  first  Installment,  the 
•rtgaged  realty  was  sold  in  execution  of 
!  power  of  sale  in  the  trust  deed.  Held, 
*-t  the  trustee  should  not,  after  paying 
>  first  installment,  pay  the  surplus  left  to 

-  »    mortgagor,  but  should  hold  it  for  the 
.   rment   of    the    other    two    Installments. 

itt  V.  Bright,  31  N.  J.  Eq.  86,  is  a  case 
lere  mortgaged  realty  was  converted  Into 

-  >ney  by  condemnation  proceedings,  the 
•ney  taking  the  place  of  the  proi>erty. 
oibel  y.  Stolte,  59  Ind.  446,  same  as  last 
11  V.  Green,  90  Ind.  75,  is  a  case  of  a  mort- 
^e  by  an  heir  of  his  inheritance.     The 

..id  was  sold  by  the  administrator  to  pay 
f  debts  of  the  decedent     Held,  that  sur- 
LS  proceeds  In  the  hands  of  the  adminlstra- 
sbould  not  be  paid  to  the  heir  in  full,  brit 
>uld  be  charged  with  the  lien  of  the  mort- 
se.     It  will  l>e  observed  that  these  are  all 
;es  of  the  lawful  conversion  of  property 
_  o  money  by  lawful  authority,  to  the  ex- 
'  sion  and  destruction  of  the  mortgage  lien 
:>n  the  property.     The  money  was  lawful- 
substituted  t<x  the  property.     In  the  case 
■  .AjBbe's  Ex'rs  v.  Livingston's  Ex'rs,  2  Bay, 
it  was  held  that  a  Judgment  lien  was  in- 
lor  to  the  lien  of  a  prior  unrecorded  mort- 
:e  of  realty,  according  to  the  prlncii^eB  an- 
mced  in  the  case  of  Frank  v.  Hicks,  (de- 
ed at  the  present  term,)  35  Pac.  475.     Ev- 
ntly  the  registration  laws  of  South  Caro- 
1   did  not  protect  Judgment  liens  on  real 
ate  against  um-eglstwed  mortgages  or  se- 
t  sales.     No  such  decision  could  ever  nave 
;n    made  In  case  of  a  chattel  mortgage, 
iclj  'was  void  at  common  law  unless  ao- 
iipanled  by  delivery  of  the  goods  to  the 
rt^agee,  until  the  registration  layra  were 
jsed    avoiding  the  necessity  of  delivery. 
>WT1  V.  Stewart,  1  Md.  Ch.  87,  was  a  case 
ere  mortgaged  chattels  had  been  sold  out 
the  state  by  the  mortgagor,  and  the  pro- 
ds deposited  by  him  in  a  bank  In  his  own 
xte.      Held,  that  the  mortgage  lien  would 
enforced  against  the  Identical  money  re- 
ve<3    for  the  mortgaged  chattels,  but  not 
linst  other  money  deposited  by  the  mort- 
;or  in.  the  same  bank.     Other  cases  cited 
still  more  widely  different  from  the  case 
de   by  the  petition.     It  is  not  a  general 
3  of  the  law  that  a  mortgagee  may  enforce 
lien    against  the  proceeds  of  a  sale  of 
rtgaged  chattels  by  the  mortgagor  In  pos- 
slon.  when  such  proceeds  are  In  the  bands 
tbird  persons.     It  is  not  necessary  that  a 
dltor  in  accepting  payment  by  his  debtor, 
tbat   a  vendor  In  accepting  the  purchase 
2e    of    property  sold   by  him,   should   In- 
re  and  ascertain  Where  and  how  the  debt- 
or   vendee  acquired  the  money  paid,  on 
u   of   l>oin;:  held  liable  as  a  couvcrsioncr. 


rule,  and  plaintiff  has  not.  brought  himself 
within  any  recognized  exception. 
.  So  far  I.  have  been  considering  the  action 
as  for  the  enforcement  of  a  lien  or  trust,— 
an  action  in  its  nature  purely  equitable.  If 
the  court  had  found  It  necessary  to  consider 
this  phase  of  the  case,  and  to  construe  the 
alleged  chattel  mortgage  in  so  doing,  it  would 
have  been  compelled  to  hold  to  the  doctrine 
of  equity,  as  distinguished  from  the  law,  and 
to  aimounce,  with  all  Judicial  solemnity  and 
authority,  that  the  title  to  the  mortgaged 
chattels  is  in  the  mortgagor.  But  the  court 
considers  the  petition  as  stating  a  cause  of 
action  in  the  nature  of  the  common-law  ac- 
tion of  trover  for  the  conversion  of  property, 
or  for  trespass,  or  money  had  and  received 
to  plaintiff's  use,  or  something  of  the  nature 
of  a  common-law  action,  as  distinguished 
from  a  suit  In  equity,  and  holds,  with  equal 
Judicial  solemnity  and  authority,  that  the  title 
to  the  mortgaged  chattels  is  in  the  mort- 
gagee. And  In  so  holding  the  court  is  sus- 
tained by  abundant  authority.  It  Is  true  that 
some  courts  have  recently  shown  a  disposi- 
tion to  do  away  with  this  tedmlcal  doctrine 
of  the  common  law,  as  distinguished  from 
equity,  and  to  hold  that  a  chattel  mortgage 
in  law  Is  Just  what  it  has  long  been  in  eq 
ulty,  and  what  it  practically  is  In  business, 
a  security  by  way  of  lien,  and  not  a  convey- 
ance of  title,  the  beneficial  title  remaining  in 
the  mortgagor.  When  the  courts  reach  this 
advanced  position,  to  which  they  are  evi- 
dently tending,  there  wlU  be  an  end  to  the 
action  for  the  conversion  of  mortgaged  chat* 
tels.  The  law  of  chattel  mortgages  Is  now 
undergoing  a  process  of  development,  prog- 
ress, and  refCM'm  similar  to  what  has  al- 
ready been  effected  In  the  law  of  mortgngea 
of  reel  estate.  That  the  courts,  under  the 
reformed  procedure  of  the  Codes,  would  free 
themselves  from  much  of  the  Inconsistency 
in  the  principles  of  law  and  equity,  as  dis- 
tinguished from  each  other,  was  evidently 
expected  by  able  commentators.  Jones,  in 
his  work  on  Chattel  Mortgages,  adheres  quite 
strictly  to  the  legal  view.  But  he  says,  at 
section  12:  "In  many  states  all  distinction  be- 
tween law  and  equity  has  been  abolished  by 
statute,  so  that  equitable  principles  are  ap- 
plied In  proceedings  which  are  in  form  ac- 
tions at  law."  It  evidently  had  not  occurred 
to  this  author  that  a  court,  in  construing  a 
chattel  mortgage  In  an  action  in  the  nature 
of  a  suit  In  equity,  would  hold  the  title  to 
be  In  the  mortgagor,  and  that  the  same  court, 
in  an  action  In  the  nature  of  an  action  at 
law  between  the  same  parties,  would  hold 
the  same  chattel  mortgage  to  vest  the  title 
in  the  mortgagee.  Herman  goes  much  fur- 
ther In  the  direction  of  reform  than  does 
Jones.  Some  courts  have  already  freed  them- 
selves from  this  partlailar  Inconsistency  by 
adopting  the  equity  doctrine  of  chattel  mort- 
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estate.  In  eqiilty,  was  but  a  lien,  every  au- 
tborlty  was  against  blm.  But  his  decision 
was  recognized  from  tbat  time  forward  as 
correct  But  the  work  of  reforming  the  com- 
mon law  is  now  more  legislative  and  less 
Judicial  than  formerly;  and  I  will  consider 
this  case,  as  the  court  does,  from  the  com- 
mon-law standpoint  The  Wisconsin  courts 
require  a  pleader  to  reveal  the  cause  of  ac- 
tion which  he  brings  suit  on,  and  will  con- 
sider no  other  on  demurrer..  I  do  not  go  to 
that  extent,  though  there  is  much  reason  in 
the  rule.  It  would  seem  not  to  be  too  much 
to  expect  of  a  plaintiff,  when  he  commences 
an  action,  that  he  should  know  what  his 
cause  of  action  Is,  and  that  his  attorney 
should  inform  the  opposite  party  and  the 
court  what  it  la  by  the  pleading.  But,  let 
it  be  admitted  that  it  is  proper,  or  rather 
permissible^  for  a  idaintlCF  to  allege  in  his 
petition  a  mass  oC  facts,  some  tending  to 
establish  one  cause  of  action  and  some  an- 
other, or  a  number  of  others,  and  leave  it  for 
the  court  to  determine  for  him  which  Is  his 
proper  cause  of  action,  if  he  lias  any.  When 
his  case  has  reached  a  court  of  last  resort 
and  is  sent  back  to  the  trial  court  for  further 
proceedings.  It  Is  certainly  time  that  the 
question  of  what  the  cause  of  action  Is  should 
be  determined.  This  point  has  now  been 
reached,  and,  as  I  understand  the  position 
of  the  court.  It  has  found  that  the  petition 
states  facts  which  constitute  two  causes  of 
action.  They  arise,  however,  from  trans- 
actions connected  with  the  same  subject  of 
action;  and  that  there  are  two  causes  of  ac- 
tion is  important  only  because  allegations 
and  proof  sufficient  to  sustain  one  of  them 
may  not  be  sufficient  to  sustain  the  other. 
Lest  I  be  not  strictly  accurate  in  stating  the 
position  of  the  court,  I  will  do  so  in  Its  own 
langruage.  The  court  says:  "Not  only  are 
facts  alleged  which  show  a  tortious  conver- 
sion of  plaintiff's  property  right  in  the  sheep, 
by  means  of  a  wrongful  sale  thereof  at  the 
request  and  Instigation  of  defendant,  but  It 
is  further  alleged  that  the  defendant  fraud- 
ulently, and  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  the 
mortgajrors,  and  especially  the  plaintiff,  col- 
lected and  retained  the  proceeds  of  that  sale, 
to  wit,  the  sum  of  $20,000.  There  can  be  no 
doubt  that  the  interest  of  the  plaintiff  in  the 
property  sold  was  the  balance  due  him  upon 
the  indebtedness  secured  by  his  mortgage. 
It  Is  further  alleged  that  after  defendant  re- 
ceived these  proceeds  plaintiff  demanded  of 
him  the  balance  and  was  refused.  Und» 
these  facts  I  can  come  to  no  other  conclusion 
than  that  they  show  a  condition  of  affairs 
in  which  it  appears  that  the  defendant  has 
money  of  the  plaintiff  which,  in  equity  and 
good  conscience,  he  ought  to  pay  over  to 
plainUff." 
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what  was  "theretofore  ansold."  It  Is  not  "all 
of  said  sheep,"  simply,  but  "all  of  said  sheep 
theretofore  unsold."  Not  only  does  the  peti- 
tion fail  to  allege  that  any  property  of  plain- 
tiff was  sold,  but  it  expressly  shows  that  no 
property  of  the  plaintiff  was  sold.  It  may 
be  said  that  the  reference  intended  by  the 
pleader  In  using  the  words  "theretofore  un- 
sold" was  to  a  prior  alleged  sale,  by  consent 
of  the  mortgagee,  of  a  portion  of  the  sheep 
originally  mortgaged.  This  is  evidently  true. 
The  petition  was  evidently  drawn  upon  the 
equitable  theory  that  a  mortgage  Is  not  a 
sale,  but  is  a  lien,  and  conveys  no  title  or 
right  of  possession.  And  the  petition  can  be 
construed  as  stating,  or  attempting  to  state, 
a  cause  of  action  in  conversion  only  by  con- 
struing it  entirely  apart  from  the  evident  de- 
sign of  the  pleader;  and  when  so  construed 
the  allegations  destroy  each  other.  The  mort- 
gage must  be  considered  as  a  sale,  and  not 
a  sale,  at  the  same  time  and  for  the  same 
purpose,— the  purpose  of  sustaining  the  peti- 
tion. If  the  mortgage  was  not  a  sole,  bdt 
merely  a. lien,  plaintiff  had  no  property  to  be 
converted.  If  the  mortgage  was  a  sale,  what- 
ever was  sold  by  it  was  not  Included  in  a 
subsequent  sale  of  property  "theretofore  un- 
sold." This  single  consideration  I  must  re- 
gard as  conclusive  against  the  theory  of  con- 
version; conclusive  against  the  fiction  of 
money  had  and  received  by  defendant  to 
plaintiff's  use;  conclusive  against  the  pos- 
session of  defendant  of  money  which  in  eq- 
uity and  good  conscience  he  ought  to  pay  to 
plaintiff.  The  only  possible  cause  of  action 
not  concluded  Is  the  impairment  of  plain- 
tiff's security  by  the  destruction  of  the  mort- 
gaged property,  or  a  portion  of  It,  Its  removal 
beyond  the  operation  of  the  mortgage,  or  the 
selling  In  parcels,  rendering  It  more  difficult 
for  plaintiff  to  follow  with  his  mortgage  lien. 
No  such  showing  is  made  or  attempted. 

This  Is  all  that  I  think  necessary  to  say 
upon  the  question  of  the  sufficiency  of  this 
petition.  But  I  dissent,  additionally,  from 
the  views  of  the  court  upon  two  important 
branches  of  the  law,— the  law  of  pleading 
and  the  law  of  chattel  mortgages.  These 
are  both  in  an  unsettled  and  formative  state, 
and  what  the  court  says  now  may  have  an 
important  effect  In  shaping  the  law  for  the 
future.  The  petition  is  logically  and  skill- 
fully drawn  to  meet  the  requirements  of 
plaintieTs  primary  theory  of  the  case,— that 
defendant  was  holding  a  fund  charged  with 
a  lien  or  trust  It  appears  to  be  an  exceed- 
ingly ingenious  attempt  to  make  out  a  cause 
of  action  from  meag«'  facts  upon  a  theory  of 
the  law  which  the  court  does  not  discuss. 
In  any  other  point  of  view,  the  petition  must 
ippear  as  the  work  of  a  blundering  tyro  In 
the  law,— not  from  bad  pleading,  but  from 
applying  the  pleading  to  a  purpose  foreign  to 
the  design  of  the  pleader.  As  to  possession, 
so  far  as  appears  from  the  petition,  plaintiff 
may  have  taken  possession  of  the  sheep  In 
question  Immediately  upon  the  execution  of 
v.35i'.no.l0— 60 


his  mortgage,  or  at  any  time  afterwards,  and 
may  have  possession  yet  T^e  court  dtes  a 
case  to  the  effect  that  a  sale  of  personal  prop- 
erty  implies  delivery.  However  true  this 
may  be  under  other  circumstances.  It  Is  ab- 
solutely erroneous  as  to  sales  of  mortgaged 
chattels  by  either  mortgagor  or  mortgagee. 
Either  or  both  may  sell  their  respective  in- 
terests without  regard  to  possession.  If 
plaintiff  has  had  possession,  and  his  posses- 
sion has  not  been  Interfered  with,  his  prop- 
&rty  has  not  been  wrongfully  converted.  I 
believe  I  have  not  seen  a  more  insidious  fal- 
lacy advanced  under  the  reformed  system  of 
Ciode  Procediure  than  the  idea  that  a  petition 
may  show  a  cause  of  action  without  reveal- 
ing what  that  cause  of  action  is,  or  that  a 
court  should  proceed  to  the  trial  of  a  cause 
without  knowing  what  cause  of  action  the 
plaintiff  will  endeavor  to  establish,— whether 
his  cause  of  action  Is  In  tort  or  contract 
legal  or  equitable;  In  this  case,  whetho'  he 
will  endeavor  to  establish  his  right  to  dam- 
ages for  a  conversion  of  bis  property,  or  for 
the  impairment  of  a  security,  or  his  right  to 
an  accounting  under  a  constructive  trust 
The  evil  of  such  a  course  is  forcibly  Illustrat- 
ed In  this  case.  In  consequence  of  the  jum- 
bling of  legal  and  equitable  ideas  and  lan- 
guage, a  mortgage  of  chattels  Is  held  to  be 
a  sale  of  a  property  which  may  be  the  sub- 
ject of  conversion,  and  at  the  same  time  It  is 
held  that  this  same  property  remained  imsold. 
This  method  of  pleading  is  essentially  vicious. 
It  does  not  state  any  cause  of  action,  com- 
plete. It  attempts  to  make  a  nondescript 
cause  of  action  from  parts  of  several  causes. 
In  Implication  upon  implication  to  sustain 
this  petition,  I  think  the  court  goes  beyond 
all  precedent  Pomeroy,  it  seems  to  me, 
states  the  rule  of  liberal  construction  In  fa- 
vor of  pleadings  as  strongly  as  any.  The 
word  "intendment,"  as  used  by  him  in  the 
passage  dted  by  the  court,  is  not  synony- 
mous with  "supposition."  It  may  be  sup- 
posed, from  a  fact  alleged,  that  another  fact 
exists,  and  such  supposltlou  may  be  reasona- 
ble or  probable.  But  Inference  by  Intend- 
ment is  something  more  than  guesswork. 
What  Is  to  be  Inferred  by  reasonable  Intend- 
ment from  an  allegation  is  sometldng  Intend- 
ed by  it;  something  that  must  be  true  if  the 
allegation  Is  true;  something  Implied  In  the 
allegation.  Pomeroy's  use  of  the  word  'in- 
tmdment"  appears  from  his  criticism  of  the 
New  York  case  of  Scolleld  v.  Whitelegge,  48 
N.  Y.  259.  Pom.  Rem.  &  Rem.  Rights,  note 
at  page  586.  The  complaint  alleged  that  de- 
fendant had  become  possessed  of,  and  wrong- 
fully detained  from  the  plaintiff,  a  piano  of 
the  value  of  $400.  There  was  an  answer 
which  dented  the  possession  of  any  propaty 
belonging  to  the  plaintiff,  denied  the  wrong- 
ful taking,  and  denied  the  plalntlfTs  owner- 
ship. The  complaint  was  dismissed  at  tiie 
trial  on  the  ground  that  it  stated  no  cause  of 
action,  because  it  did  not  show  that  plaintiff 
bad  either  a  general  or  special  prppwty  In  the 
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chattel,  or  the  right  of  possession.  Pome- 
roy's  orltlclsin  Is,  In  substance,  that  the  wrong- 
fal  detention  alleged  Implies  a  property  and 
a  right  of  possession  In  plaintiff,  because  the 
detention  could  not  otherwise  be  wrongful,— 
a  cose  of  necessary  Intendment  or  Implica- 
tion. In  Marie  v.  Garrison,  83  N.  Y.  15,  an 
allegation  of  a  refusal  to  exchange  certain 
stocks  was  held  to  imply  a  tender  of  the 
stocks  to  be  given  in  exchange  for  them,  be- 
cause without  such  tender  no  exchange  could 
have  been  effected.  In  Saulsbury  v.  Alex- 
andw,  50  Mo.  142,  the  petition  aUeged  that 
the  defendant  sued  plaintiff  fOT  work  done 
and  cash  lent,  "the  particulars  of  which  ap- 
pear from  the  following  account,"  giving  the 
account,  and  concluding  with  a  statement  of 
the  balance  due,  and  prayer  for  judgmait. 
Defendant  answered,  setting  ^  up  that  the 
w<M'k  had  been  negligently  done,  and  that  he 
had  already  paid  more  than  its  value.  Plain- 
tiff had  Judgment,  and  defendant  moved  In 
arrest  of  judgment  on  the  ground  that  no 
cause  of  action  was  alleged.  This  motion 
was  overruled.  The  court  says:  "When  we 
say  that  a  Judgment  should  be  arrested  if 
the  petition  falls  to  show  a  cause  of  action, 
we  speak  of  substantial  and  not  of  formal 
omissions.  The  latter  are  supplied  by  In- 
tendment, and  will  be  presumed,  after  ver-. 
diet,  to  have  been  proved."  These  cases  are 
among  those  that  go  furthest  In  the  direction 
of  a  liberal  constmctlon  in  favor  of  plead- 
ings. I  will  now  give  a  few  tending  in  the 
opposite  direction.  Gamer  y.  McCuUough, 
48  Mo.  318,  was  an  action  for  an  invasion  of 
plaintiff's  possession  or  right  of  possession. 
The  petition  aUeged  that  the  plaintiff,  in  vir- 
tue of  a  contract  with  one  Evans,  was  en- 
titled to  the  exclusive  possession  of  certain 
premises,  and  that,  after  the  execution  of  tne 
Evans  contract,  the  defendant,  with  knowl- 
edge of  the  plaintiff's  right,  purchased  the 
premises  -  and  forcibly  took  possession  of 
them,  and  excluded  the  plaintiff.  The  defend- 
ant answered,  and  put  In  issue  the  facts  al- 
leged. Who  Evans  was,  his  connection  with 
the  land,  and  the  nature  of  plaintiff's  con- 
tract with  him,  were  not  set  up.  At  the  trial, 
on  motion  of  defendant,  plaintiff's  evidence 
was  excluded  on  the  ground  that  the  facts  al- 
leged, If  proved,  would  not  warrant  a  re- 
covery. The  supreme  court  affirmed  the 
Judgment  State  v.  White,  88  Ind.  587,  was 
an  action  against  a  sheriff  for  failing  to  levy 
an  execution,  the  petition  alleging  -that  he 
negligently  permitted  the  execution  defend- 
ant fraudulently  to  take  his  goods  and  chat- 
tels out  of  the  ptate  of  Indiana,  and  beyond 
the  reach  of  said  execution.  This  was  held 
fatally  defective  on  demurrer,  as  not  stating 
that  the  goods  and  chattels  were  ever  in  the 
sheriff's  bailiwick.  In  Wright  v.  McCormick, 
67  N.  C.  27,  the  supreme  court  of  North  Caro- 
lina uses  the  following  language:  "It  is  a 
rule  of  construction,  of  which  no  pleader  has 
a  right  to  complain,  that  uncertainties  and 
ambiguities  In  his  pleadings  shall  be  taken 


In  the  sense  most  unfavorable  to  Um;  for 
he  has  at  all  times  the  pow«r,  and  It  is  his 
duty,  to  make  them  plain.  And  as,  if  tb« 
uncertainty  occurs  by  accident  or  oversight 
he  can  cure  it  by  amendment  when  It  is  poii::- 
ed  out,  a  failure  to  amend  shows  that  ttw 
uncertainty  Is  of  purpose,  and  designed  to 
mislead  his  adversary;  and  no  party  can  be 
allowed  to  profit  by  such  an  artifice." 

I  will  not  attempt  to  harmonize  the  ca^f" 
on  pleading.  Some  courts  hold  tbat  the  com 
mon-law  rule  that  the  allegations  <rf  a  piei-i- 
ing  are  to  be  strictly  construed  against  \i» 
pleader,  and  taken  in  the  sense  most  nnfaviir- 
able  to  him.  Is  abrogated  by  the  provisicni  of 
the  Code  that  pleadings  shall  be  liberally 
construed,  with  a  view  to  substantial  Justice 
between  the  parties.  Oth^  oonrts  enforce 
the  common-law  rule,  and  find  it  not  innm- 
slstent  with  the  llb«al  construction  required 
by  the  Codes.  I  will  not  attempt  to  dedde 
which  view  is  the  correct  one.  The  g<Ki0aI 
language  used  by  some  of  the  comts  in 
adopting  one  rule,  to  the  exclnslcm  of  the 
other,  or  in  holding  them  botli  In  force  an) 
not  in  conflict,  la  of  tittle  practical  bseIst- 
anoe  In  the  s<4iition  of  questions  of  plead- 
ing. Courts  differ  widely  as  to  what  a  lib- 
eral construction  requires,'  as  applied  to  the 
language  of  a  pleading.  I  am  'willing  to  so 
as  tar  aa  the  farthest,  as  I  understand  the 
cases.  In  the  way  of  liberal  construction,  and. 
from  this  standpoint,  I  repeat  that  I  think 
the  court  has  gone  beyond  all  precedent  la 
supplying  Important  and  material  aUegatioiis 
by  intendment  or  implication  in  order  to  su^s- 
taln  the  petition  in  this  case.  Such  aBepi- 
tions  should  not  be  supplied  because  they  arp 
probable.  They  should  be  found  Int«ided 
by  or  Implied  In  the  allegations  made.  TIict 
should  be,  not  only  probably  true,  bnt  neces- 
sarily true,  taking  the  allegations  to  be  con- 
strued as  true.  Where  two  Inconsistent  in- 
ferences may  reasonably  be  made  from  the 
allegations  of  a  pleading,  we  cannot  say  that 
either  one  Is  Intended  by  or  Implied  In  it. 
Neither  one  can  be  taken  as  true.  Onr  Code 
provides  that  the  allegations  of  a  plea  dins 
shall  be  liberally  construed,  with  a  view  to 
substantial  Justice  between  the  parties.  I 
do  not  object  to  the  most  liberal  constmctlon 
of  this  rule  by  any  of  the  authors  so  liberally 
quoted  by  the  court,  but  the  general  lan- 
guage of  the  commentators  leads  to  about 
the  same  diversity  of  opinion  In  its  applica- 
tion to  particular  cases  as  does  the  general 
rule  of  the  statute.  It  Is  only  by  a  consid- 
eration of  the  facts  of  particular  cases  to 
which  the  rule  has  been  applied  that  we  can 
arrive  at  the  renl  vie'ws  of  the  different 
courts  as  to  the  application  of  the  rule.  The 
Cftde  provides  that  the  petition  most  con- 
tain a  statement  of  the  facta  which  con- 
stitute the  cduse  of  action,  in  ordinary  and 
concise  language,  and  makes  it  ground  of  de- 
murrer that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  If 
the  petition  In  the  case  at  bar  stated  as  a 
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foot  that  the  plaintiff  was  entitled  to  the  poa- 
■eeslom  of  the  property  In  qnestion  when  he 
commenced  bla  action,  evidentiary  facta 
tending  to  show  the  truth  of  this  allegation 
might  be  proved  without  being  alleged;  but 
the  right  of  possession  Is  not  alleged  In  ordl- 
nary  and  CMiclse  language,  or  In  any  lan- 
gHAge.  And  It  Is  not  Implied  In  any  allega- 
tion that  Is  made.  The  court  Implies  It 
from  the  further  implication  that  the  condi- 
tion of  the  mortgage  has  been  broken;  and 
this  implication  of  condition  broken  is  found- 
ed upon  the  further  implication  that  the 
condition  of  the  mortgage  Is  that  certain 
notes,  given  to  secure  the  payment  of  the 
indebtedness  which  the  mortgage  was  given 
to  further  secure,  should  be  paid  at  maturity. 
And  the  implied  right  of  possession  rests 
upon  the  yet  fnrtuer  Implication  or  assump- 
tion that  the  terms  of  the  mortgage  are  such 
as  to  vest  In  the  mortgagee  the  right  of  pos- 
session on  breach  of  the  condition.  This 
last  is  mere  assumption  or  supposition.  A 
mortgage  of  peiB<Hial  property,  Just  as  formal 
as  that  described  by  Jones  in  the  quotation 
in  the  opinion  of  the  court.  Is  that  provided 
for  by  our  statute  containing  a  power  of 
sale.  This  power  of  sale  may  be  vested  In 
the  "mortgagee  or  any  other  person."  Rev. 
St  Wyo.  f  80.  The  light  of  possession  may 
not  vest  In  the  mortgagee  by  virtue  of  the 
mvWtgage  at  any  time  or  und»  any  drcnm- 
stances.  The  right,  «hi  default  and  forfei- 
ture, to  seize,  advertise,  and  sell  the  m^t- 
eaged  proper^  may  be  vested  In  "any  other 
vencm."  The  assumption  that  the  term  of 
the  mortgage  extended  to  no  later  date  than 
the  maturity  of  the  note  having  the  longest 
time  to-  mn  is  a  gratuitous  assumption. 
There  Is  better  ground  in  the  petition  for  the 
contrary  asstmiption.  It  is  alleged  that  the 
mortgage  was  executed  and  filed  for  record 
on  the  6th  day  of  October,  1884,  and  was 
duly  recorded,  and  that  it  was  In  full  force 
and  effect  at  the  filing  of  the  petition  on  the 
10th  day  of  December,  1889.  A  chattel  mort- 
gage ceases  to  be  valid  as  to  creditors  of  the 
mortgagor  two  months  after  the  expiration 
of  the  term  for  which  It  Is  given  unless  the 
record  be  renewed  by  afBdavit  There  Is 
no  allegation  of  such  renewal.  This  Is  a 
material  and  substantial  fact  in  plaintiff's 
canm  of  action,  and,  it  is  to  be  presumed, 
wotild  have  been  alleged,  if  true.  The  nat- 
ural presumption  would  seem  to  be  that  the 
term  of  the  mortgage  extended  at  least  to 
Octob^  19,  1889.  This  is  a  case  in  which 
two  ocMiflicting  assumptions  may  be  made 
ftom  the  same  allegation.  In  such  case 
neither  can  be  properly  called  an  intend- 
ment or  implication  of  such  allegation.  The 
mortgage  vests  the  legal  title  in  the  mort- 
gngee.  His  right  of  possession  depends  up- 
on the  terms  of  the  mortgage.  Plaintiff  does 
not  reveal  the  terms  of  his  mortgage  in  his 
petition.  He  does  not  claim  the  right  of 
posspsslon.  I  see  no  reason  why  It  should 
be  forced  upon  him.    The  assumption  that 


the  tenn  ot  plaintiff's  mortgage  cotdd  not 
be  longer  than  till  the  maturity  of  the  later 
note  is  supposed  to  be  strengthened  by  Max- 
well's form  for  the  foreclosure  of  chattel' 
mortgages.  The  form  given  Is  for  an  action 
on  note  and  mortgage.  It  gives  a  copy  of 
the  note  to  secure  which  the  mortgage  was 
given,  but  no  copy  of  the  condition  of  the 
mortgage.  In  forms  given  by  the  same  an- 
thM'  for  actions  on  covenant,  the  covenants 
are  required  to  be  copied;  and  in  several 
forms  for  the  foreclosure  of  mortgages  of 
real  estate  the  condition  <A  the  mortgage  is 
copied.  The  omission  In  the  present  in- 
stance is  evidently  a  mistake.  Bqt  the  mort- 
gage in  the  case  at  bar  Is  not  alleged  to 
have  been  given  to  secure  the  payment  of 
the  notes.  In  foreclosing  chattel  mortgages 
by  petition  in  court,  no  allegation  or  proof 
of  right  of  possession  in  the  mortgagee  Is 
necessary. .  In  the  action  for  the  conversion'' 
of  personal  property,  such  allegation  and' 
proof  are  necessary.  Since  both  court  and 
counsel  rely  on  Maxwell's  forms  as  authMt- 
ty,  I  'Will  give  his  form  for  IJie  action  for 
convertdon  of  chattels.  It  is  in  the  follow- 
ing words:    "First.  The  plaintiff  alleges  that 

on  the day  of ,  the  plaintiff  was- 

the  o'wner  and  in  possession  [if  not  in  posr 
session,  entitled  to  the  Immediate  posses- 
sion] of  the  following  described  goods  and' 
chattels,    [describe   them,]    of   the   valne   or 

? .     Second.  On  the  day  aforesaid  the 

defendant  obtained  possession  of  said  goods 
and  chattels,  and  wrongfuUy  and  nnlawfnl- 
ly  converted  the  same  to  his  own  use,  to  the- 

damage  of  plaintiff  in  the  sum  of  $ 

[Add  prayer.]"  The  citation  of  MaxwelTs 
forms,  as  sustaining  the  petition  as  for  cour ' 
version,  is  not  a  fortunate  citation. 

The  court  says  that,  under  the  circuni>- 
stances,  "a  wrongful  sale  of  the  sheep  was  a 
tortious  conversion  as  against  the  plaintiff." 
I  must  say  that  among  all  the  mmnerous 
cases  cited  by  counsel  and  court  I  do  not 
find  one  that  goes  to  the  extent  of  holding 
that  a  sale  of  mortgaged  chattels  by  the- 
mortgagor  In  possession  is,  of  Itself,  a  OOD- 
verslon  as  against  the  mortgagee.  To  be  a- 
conversion,  all  the  commentators  on  chattel' 
mortgages  state  that  the  sale  must  be  in 
exclusion,  defiance,  or  denial  of  the  rights 
of  the  mortgagee.  The  mere  fact  of  sale  by 
the  mortgagor  does  not  import  such  exclusion, 
defiance,  or  denial.  'What  I  now  propose  to- 
show  Is  that  no  case  cited  holds  that  It  does. 
A  very  few  cases  contain  unguarded  expres- 
sions, purely  dicta,  which,  taken  alone, 
might  be  so  nndo'stood;  but,  taken  in  con- 
nection with  the  facts  to  which  they  were 
applied,  they  do  not  indicate  such  a  view  of 
the  law.  The  case  of  Coles  v.  Clark,  8  Gush. 
399,  was  a  sale  of  mortgaged  jewelry  at  auc- 
tion, and  delivery  by  auctioneer,  followed  by 
a  demand  upon  the  vendor,  and  his  refusal 
to  account  for  the  Jewelry;  leaving  no  ques- 
tion as  to  the  denial  of  plaintiff's  right  The 
case  of  Ashmead  ▼.  K^ogg,  23  Conn.  70^f 
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was  an  action  against  tbe  mortgagor  of  a 
schooner,  who  had  sold  the  "entire  Interest 
of  said  vessel"  for  $14,000,  which  he  retained 
to  his  own  use.  And  the  vessel  was  sold,  as 
the  court  says,  "as  unincumbered."  Besides, 
the  only  purpose  for  which  a  schooner  would 
be  valuable  or  would  be  sold  or  purchased 
would  be  for  use  in  navigation,  which  would 
K*  Itself  Indicate  In  the  vendor  a  denial  of, 
ur  intention  to  defeat  and  exclude,  the  mort- 
gagee's Hen.  The  case  of  Spralghts  t.  Haw- 
ley,  39  N.  Y.  441,  was  mortgaged  Jewelry 
sent  from  Syracuse  to  New  York  city  and 
sold  there.  The  case  of  Bank  v.  Meyer, 
(Ark.)  20  S.  W.  406,  Is  expressly  stated  by 
the  court  to  have  been  a  sale  In  exclusion 
or  defiance  of  the  mortgagee's  right  One 
reason  for  this  Is  apparent  from  the  &ct  that 
it  was  a  sale  of  cotton  to  a  dealer;  in  effect, 
the  cotton  was  placed  upon  the  market 
Brown  v.  Campbell  Co.,  44  Kan.  237,  24  Pae. 
492,  was  a  case  of  mortgaged  chattels  sent 
to  another  county  and  sold.  White  v.  Phelps, 
12  N.  H.  382,  was  a  sale  of  a  mortgaged 
horse,  and  demand  made  for  the  horse  of  a 
second  purchaser,  and  refusal  to  produce  or 
account  for  the  horse.  Henderson  t.  Foy, 
(Ala.)  11  Soutli.  441,  was  mortgaged  cotton 
placed  Id  a  warehouse  and  there  sold  by  the 
mortgagor,— evidently  a  placing  of  the  cot- 
ton on  the  market  in  defiance  of  the  mort- 
gagee's right  Millar  t.  Allen,  10  R.  I.  49, 
is  a  case  decided  upon  a  mortgage  which  was 
held  by  the  court  to  give  the  mortgagee  the 
right  of  possession  on  demand.  Demand  was 
made.  The  court  held,  very  properly,  that  it 
was  no  excuse  that  the  mortgagor  had  placed 
it  out  of  bis  power  to  deliver  the  property 
'  on  demand  by  remortgaglng  It  and  giving 
possession  to  the  seccmd  mortgagee.  These 
are  the  principal  cases  cited  as  showing  that 
a  sale  such  as  is  alleged  In  the  case  at  bar  con- 
stitutes a  conversion.  It  will  be  observed 
that  In  every  case  something  appears  In  ad- 
dition to  the  mere  fiict  of  sale  to  indicate  the 
exclusion,  defiance,  or  denial  of  the  mort- 
gagee's right  In  no  case  does  it  rest  upon 
the  mere  fact  of  sale.  And  when  the  courts 
oe  commentators  mean  that  a  sale  Is  made 
of  mortgaged  iK'operty  as  unincumbered,  or 
in  exclusion,  defiance,  or  denial  of  a  mort- 
gagee's Interest  they  say  so.  They  do  not 
leave  it  to  be  Inferred.  There  Is  greater  rea- 
son for  a  pleader  to  do  so  in  stating  his  cause 
of  action.  In  the  case  at  bar,  it  is  the  gist 
of  the  action  as  for  a  conversion.  It  would 
materially  strengthen  the  plaintiff's  cause  in 
any  view,  and  It  is  to  t)e  presumed  tf  such 
were  the  fact  he  wonld  have  stated  it  He 
cannot  I>e  accused  of  falsehood  if  the  sale 
was  actually  made  in  the  recorder's  office, 
upon  an  examinalon  of  the  mortgage  record 
by  all  parties  omcemed  or  taking  part  in  the 
sale  or  purchase,  with  the  mortgage  record 
open  before  them,  read  and  understood  by 
all,  and  fully  and  correctly  explained  by  the 
mortgagors.  But  this  was  unnecessary. 
The  record  notice  was  equivalent  to  this.  In 


the  alMence  of  any  fraudulent  acts  or  rep- 
resentations preventing  an  examlnaticm  of 
the  record.  I  cannot  concur  with  the  court 
in  Ignoring  the  constructive  notice  of  the 
record  imp<vted  by  the  allegation  tbat  tbe 
mortgage  was  in  full  force  and  effect  It 
was  certainly  sufficient  to  charge  all  persons 
participating  In  the  sale  and  pardiase  with 
knowledge  of  the  mortgage  and  its  contents, 
and  to  strengthen  the  presumption  of  good 
faith  which  attaches  to  all  businesa  transac- 
tions, and  to  negative  all  suspicion  of  fraud. 
Fraud  is  odious,  and  is  not  to  be  presumed. 
The  sale  of  this  property  is  not  alleged  to 
have  been  fraudulent  No  act  of  tbe  mort- 
gagors is  alleged  to  have  been  fraudulent 
Tbe  courts  and  text  writers,  when  ihey  speak 
of  a  sale  of  mortgaged  chattels,  witbout  add- 
ing as  unincumbered,  or  In  exclusion,  defi- 
ance, or  denial  of  the  right  of  the  mon- 
gagee,  or  something  equivalent  speak  of  such  i 
sale  as  subject  to  the  mortgage,  of  course. 
They  do  not  presume  fraud,  but  the  contra- 
ry. Jones  adheres  strictly  to  the  common- 
law,  as  distinguished  from  the  equity,  view 
of  chattel  mortgages.  He  says,  at  sectioD 
454:  "Before  forfeiture  the  mortgagor  may 
sell  the  mortgaged  property, — subject  <rf 
course,  to  the  payment  of  the  mortgage  debt 
The  purchaser  takes  all  the  interest  the  mort- 
gagor had.  Such  purchaser  may  again,  be- 
fore default  sell  and  deliver  tbe  property 
with  the  like  effect,  and  the  remedy  of  tbe 
m(»lgagee  upon  the  maturity  of  tbe  debt 
is  to  follow  the  property,  and  recover  of  the 
last  purchaser."  It. is  hardly  necessaiy  to 
remark  that  this  remedy  would  not  be  affect- 
ed by  the  character  of  the  sale,  whether  in 
attempted  exclusion  of  the  rights  of  tbe 
mortgagee  or  not,  unless  the  property  were 
moved,  separated,  destroyed,  or  in  some  man- 
ner injiu-ed.  Jones  proceeds:  "Although 
the  mortgage  empowers  the  mortgagee  to 
take  possession  of  the  mortgaged  property 
at  any  time,  In  case  he  deems  himself  un- 
safe, the  mortgagor  has  full  authority  to  seU 
the  property  so  long  as  there  has  been  no 
default  and  no  demand  of  possession  under 
the  safety  clause.  Until  such  time  a  sale  by 
the  mortgagor  does  not  amoimt  to  a  coo- 
rerdon  on  his  part,  nor  does  tbe  purchase 
amount  to  a  oonvwsion  on  tbe  part  of  tbe 
piu-chaser."  So  courts  and  commentators 
generally,  in  speaking  of  a  sale  ot  mcnt- 
gaged  chattels,  speak  of  it  as  a  sale  sabject 
to  the  mortgage,  of  course.  When  ther 
mean  more  than  this,  they  express  such 
meaning.  If  the  petition  in  the  case  at  liar 
means  more,  it  shoidd  express  such  meaning. 
Jones  says,  at  section  461:  "The  mere  fact 
that  mortgaged  property  was  sold  by  a  Jun- 
ior mortgagee  for  its  full  value,  in  tbe  ex- 
ercise of  his  legal  right  to  foreclose  bis  mort- 
gage and  sell  bis  Interest  In  tbe  pr(H>ert]r,  b 
not  sufficient  to  make  such  sale  hostUe  to 
the  prior  rights  of  the  mortgagee;  especially, 
if  it  appear  that  the  property  was  not  sold 
In  parcels,  and  was  not  scattered  or  dis- 
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Blpated.  Such  a  nde  to  not  Inconsistent  with 
the  right  of  the  prior  mortgagee  to  enforce 
his  lien,  although  It  may  Indicate  that  the 
purchnser  Intends  to  contest  It."  In  the  case 
at  bar  the  court  holds  the  defendant  account- 
able for  the  sale  efTeoted  by  the  mortgagors 
of  the  property  theretofore  unscdd,  when  he 
would  not  have  been  accountable  If  he  had 
himself  seized  and  sold  the  entire  property 
for  full  value.  "Frana  est  odlosa  et  non 
praesumenda." 

I  feel  that  I  have  Indulged  In  a  discussion 
of  the  law  of  pleading  and  of  chattel  mort- 
gages In  points  bearing  but  remotely  upon 
the  decision  of  this  case,  and  not  necessary 
to  the  decision.  The  law  upon  these  sub- 
jects is  in  an  unsettled  and  formative  state. 
The  opinion  of  the  court  has  a  tendency  to 
settle  the  law  in  this  state;  I  could  not  con- 
sent, by  silence  upon  these  important  i>oints, 
to  appear  to  concur  in  views  of  the  law  in 
which  I  do  not  concur.  This  action,  as  an 
action  for  an  accoiutlng  under  a  constructive 
trust,  must  fail;  the  proposition  upon  which 
it  is  founded,  that  in  case  of  a  sale  of  mort- 
graged  chattels  by  the  mortgagor  the  lien  fol- 
lows the  proceeds  into  the  hands  of  third 
persons  to  whom  th^  have  been  paid  by 
the  mwtgagors,  not  being  correct  as  a  gen- 
eral proposiUon,  and  the  case  made  by  the 
petition  not  being  exceptional.  The  several 
other  causes  of  action,  which  this  petition  is 
supposed  to  have  concealed  about  it,  are  all 
legal  in  their  nature,  as  distinguished  from 
equitable.  They  are  all  founded  upon  the 
idea  that  plaintifT,  by  virtue  of  his  mortgage 
trom  Lawrence  &  McOibbon,  acquired  as  by 
purchase  a  property  Interest  In  certain  sheep, 
and  that  his  property  interest  In  the  sheep 
was  afterwards  resold  by  Lawrence  &  Mc- 
Glbbon  at  the  request  and  instigation  of  the 
defendant  This  is  expressly  negatived  by 
the  petition  itself,  which  only  alleges  a  sale 
of  what  was  theretofore  unsold.  This  set- 
tles the  question  of  a  conversion  of  plaintiff's 
propoty.  This  settles  the  question  of  the 
fiction  of  money  Iiad  and  received  by  defend- 
ant to  plalntifTs  use.  This  settles  the  ques- 
tion of  money  in  defendant's  possession 
which.  In  equity  and  good  conscience,  he 
ought  to  pay  over  to  plalntltT,  unless  for  an 
Impairment  of  plaintifF's  security.  To  sus- 
tain any  of  these  causes  of  action,  we  must 
not  only  supply  essential  allegations  by  con- 
struction,—we  must  not  only  disregard  the 
express  language  of  the  petition,— but  we 
must  positively  presume  the  commission  of 
a  fraud  and  a  felony.  There  remains  to  con- 
sider only  a  possible  cause  of  action  for  the 
impairment  of  plaintiff's  security,  and  no  im- 
pairment is  In  any  manner  alleged  or  shown. 
The  court  says  of  the  petition  that  It  sets 
forth  an  actionable  wrong  on  the  part  of 
the  defendant  for  which  he  should  answer, 
and  that  it  would  be  a  travesty  upon  Justice 
to  say  that  plaintiff  should  go  out  of  court 
without  redress,  or  without  even  calling  upon 
dcrend.mt  to  answer  these  allegationa     With 


all  deference,  I  must  say  that  It  seems  clear 
that  the  allegations  of  the  petition  show  no 
actionable  wrong,  and  that  they  do  not  call 
for  an  answer.  As  to  the  matter  of  going 
out  of  court.  It  is  better  for  the  plaintiff  to 
go  out  of  court  now  than  after  triaL  I  am 
of  the  opinion  that  the  Judgment  of  the  dis- 
trict court  should  be  affirmed. 


DUNHAM  et  al.  v.  HALLOWAT. 
(Supreme  Court  of  Oklahoma.    March  8,  1894.) 

DeFOSITIOK — BUFFICIEKCT  OV  CEKTIFICATE. 

Where  an  officer  taking  depositious  fails 
to  show  in  his  certificate  that  the  same  were 
taken  at  the  place  named  in  the  notice,  and 
where  it  further  appears  that  the  adverse  par- 
ty was  not  present  when  such  depositions  were 
taken,  Add,  that  the  trial  court  erred  in  over- 
ruling a  motion  to  suppress  such  depositions. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty;  before  Justice  John  O.  Clark. 

Action  in  attachment  by  James  H.  Dun- 
ham and  others  against  J.  R.  Halloway. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  DALE,  C.  J.: 

October  1,  1891,  James  H.  Dunham,  Wil- 
liam G.  Buckley,  Charles  Webb,  and  Wil- 
liam B.  Webb  Instituted  suit  in  Oklahoma 
county  against  J.  R.  Halloway  to  recover 
Judgment  in  the  sum  of  $5,(X)4.0S.  On  the 
same  day  the  plaintiffs  sued  out  an  attach- 
ment upon  the  goods  of  defendant,  and 
levied  same  upon  his  stock  of.  merchandise 
located  In  Oklahoma  City;  the  grounds  set 
forth  tar  such  attachment  being  that  de- 
fendant was  about  to  sell,  convey,  and  other- 
wise dispose  of  his  property  subject  to  ex- 
ecution, with  the  fraudulent  Intent  to  cheat, 
binder,  and  delay  his  creditors,  and  that  he 
was  a  nonresident  of  the  territory  of  Okla- 
homa. Defendant  entered  a  general  denial 
as  to  the  indebtedness,  and  in  a  separate 
answer  denied  the  grounds  of  attachment. 
June  16,  1882,  the  cause  came  on  for  trial 
before  a  Jury,  and  the  Jury  found  for  the 
plaintiff  in  the  sum  of  $5,434.61,  and  also  sus- 
tained the  attachment  proceedings.  The  de- 
fendant below  filed  his  motion  for  new  trial, 
which  being  overruled,  he  brings  the  cause 
here  for  reversal. 

The  assignments  of  oror  filed  on  the  mo- 
tion for  a  new  trial  may  be  summarized  as 
follows:  In  refusing  to  grant  defendant  a 
hearing  on  his  motion  to  discharge  the  at- 
tachment In  ordering  a  trial  of  the  ques- 
tion of  the  validity  of  the  attachment  to  a 
Jury,  in  conjunction  with  the  trial  as  to  the 
merits  of  the  complaint  In  overruling  de- 
fendant's motion  to  suppress  depositions, 
and  In  refusing  to  allow  certain  cross-inter- 
rogatories in  depositions  to  be  read  to  the 
Jury,  and  In  excluding  testimony  on  behalf 
of  defendant  and  In  giving  and  refusing  In- 
structions to  the  Jury.    In  not  setting  aside 
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Jitt  excessive  Judgment.  The  vercUct  of  the 
jury  on  the  attachment  Issue  Is  not  sup- 
ported by  sufficient  evldenoe,  and  Is  con- 
trary to  law.  The  special  findings  <rf  the 
Jury  are  not  sustained  by  the  evidence,  and 
are  contrary  to  law. 

Amos  Green  &  Son  and  0.  A.  Leland,  for 
^tppellant  J.  W.  Johnson  and  Rogers  & 
Howard,  for  appellees. 

DALE,  0.  J.,  (after  stating  the  facts.)  It 
was  not  error  for  the  trial  court  to  overrule 
appellant's  motion  to  discharge  the  attach- 
ment. The  law  imder  which  the  attachment 
was  sued  out  Is  adopted  from  the  Indiana 
Code;  and  the  courts,  in  construing  that 
statute,  uniformly  hold  that  proceedings  In 
attachment  are  merely  auxiliary  to  the  main 
action,  and  that  both  the  principal  and  at- 
tachment proceedings  must  be  tried  togeth- 
er. Foster  v.  Dryfus,  16  Ind.  158;  Bradley 
r.  Bank,  20  Ind.  528;  Pork  Co.  v.  Lukens, 
38  Ind.  438.  And  it  follows  that  no  error 
was  committed  by  directing  the  cause  to  be 
tried  to  a  Jury,  because  either  party  was  enti- 
tled to  a  Jury  to  try  the  question  of  Indebt- 
edness; and,  both  the  main  and  the  attach- 
ment proceedings  being  heard  together,  It 
follows  that  the  two  Issues  so  Joined  must  go 
to  the  Jury,  where  either  party  has  demand- 
ed such  Jury  for  the  trial  of  the  cause. 

Prior  to  the  commencement  of  the.  trial  the 
defendant  below  filed  a  motion  to  suppress 
the  depositions  of  certain  witnesses  for  the 
plaintiff,  and  to  the  ruling  of  the  court  upon 
such  motion  an  exception  was  properly  sar- 
ed.  The  depositions  referred  to  were  those 
of  J.  H.  Bradley,  James  E.  Dunham,  John  T. 
Dutcher,  Henry  Walker,  and  Edwin  A.  Da- 
vis. The  deposition  of  the  first-named  wit- 
ness was  not  taken  at  the  same  time  as  were 
those  of  the  other  witnesses.  In  so  far  as 
the  objection  to  the  deposition  of  Bradley  is 
concerned,  we  are  of  the  opinion  that  it  will 
not  lie,  sndi  deposition  being  taken  In  sub- 
«tantlal  compliance  with  the  statutes.  But 
we  think  the  motion  to  suppress  the  deposi- 
tions of  Dunham,  Dutcher,  Walker,  and  Da- 
vis should  have  been  sustained,  upon  the  first 
ground  stated  in  such  motion,  to  wit,  "that 
the  certificate  of  the  notary  does  not  show  the 
place  where  the  said  depositions  were  tak- 
en." That  portion  of  the  certificate  which 
bears  upon  the  question  under  consideration 
reads  as  follows:  "That  said  depositions  were, 
and  each  of  them  was,  carefully  read  to  the 
deponent  giving  such  testimony,  before  he 
snb.scrlbed  to  the  same,  and  afterwards  sub- 
scribed by  said  witnesses  separately  in  my 
presence;  that  the  defendant,  J.  R.  Halloway, 
did  not  appear;  and  that  the  taking  of  said 
depositions  commenced  on  Wednesday,  the 
30th  day  of  December,  A  D.  1891,  and  was 
finished  <Mi  the  same  day,  and  before  5 
o'clock  p.  m."    Following,  in  the  usual  man- 


ner, Is  the  name  of  tho  officer,  seal,  etc.  Sec- 
tion 13,  art.  14,  Code  CSv.  Proa,  In  force  at 
the  date  of  taking  the  depositions  referred 
to,  provides  as  follows:  "The  officer  shall 
annex  a  certificate  to  the  deposition,  staUi;.' 
the  following  facts,  [omitting  the  first  three 
subdivisions:]  Fourth.  The  time  and  place 
of  taking  the  deposition,  and  the  honrs  be- 
tween which  the  same  was  taken;  and  th<- 
officer  shall  sign  and  attest  the  certificate  and 
seal  the  same,  if  he  have  a  seal  of  <^loe." 

The  statute  requiring  the  officer  to  show  in 
his  certificate  the  place  where  the  depod- 
tion  was  taken  is  mandatory,  and  the  reason 
therefor  is  so  apparent  that  it  hardly  needs 
discussion.  This  requirement  Is  obvlotisiy 
for  the  purpose  of  giving  the  adverse  par:y 
an  opportimlty  to  be  present,  if  he  wishes, 
when  the  deposition  is  taken,  and  tbe  cer- 
tificate of  the  officer  taking  snch  deposltitni 
should  show  that  the  terms  of  the  not;  ■■ 
are  compiled  with.  If  the  adverse  party 
had  been  present,  a  showing  that  the  deposi- 
tion was  taken  at  the  place  designated  in  the 
notice  would  not,  perhaps,  be  necessarr,  for 
his  being  present  would  waive  any  Irregular- 
ity in  either  the  notice  to  take  deposition  or 
the  certificate  attached  thereto.  But,  whrae 
the  adverse  party  does  not  appear,  he  waives 
nothing  required  In  the  statute,  and  he  has 
the  right  to  presume  that  the  deposition  will 
be  taken  in  strict  conformity  with  the  stat- 
utes, and,  in  the  absence  of  a  certificate 
showing  such  fact,  may  move  to  suppress 
the  deposition,  and  sndi  motion  shonld  be 
sustained. 

An  examination  of  the  record  dtedoses  the 
fact  that  there  is  no  evidence  whatever 
showing  any  Indebtedness  upon  the  part  of 
Halloway  to  the  plaintiffs  below,  except  such 
as  appeared  in  the  depositions  of  Dnnham. 
Dutcher,  Walker,  and  Davis,  and,  as  we 
have  shown,  the  motion  to  suppress  socii 
depositions  shonld  have  been  sustained;  and, 
the  defendant  below  having  denied  the  in- 
debtedness, the  claim  of  plaintiffs  must  be 
maintained  by  competent  evidence.  The 
Judgment  of  the  lower  court  most  be  re- 
versed, and  the  cause  remanded  for  a  trial 
de  novo.  It  has  been  suggested  that  sucb  re- 
versal would  not  carry  with  it  a  new  trial 
upon  the  attachment  proceedings;  but,  the 
attachment  being  merely  anxiUaiy  to  the 
main  issue,  it  follows  that,  where  no  Judg- 
ment is  obtained  upon  the  principal  qiiestion, 
the  atiachment  must  also  falL  State  v. 
Miller,  63  Ind.  475. 

While  other  questions  are  raised  by  the 
bm  of  exceptions  and  assignment  of  errors. 
Inasmuch  as  the  ones  discussed  reverse  tht 
case,  we  do  not  deem  it  neceBsar7  to  consid- 
er them. 

BURFORD,  SCOTT,  and  BIBRBB,  J7„ 
cmcurrlng.    McATEB,  J.,  not  atttinc. 
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EWINO  ▼.  TURNEH,  Territorial  Treasnrw. 

(Supreme  Court  of  Oklahoma.     March  3,  1894.) 

Mandamus — To  Trv  Titlb  to  Public  Officb. 

1.  Mandamus  will  not  lie  to  try  the  title  to 
a  public  office. 

2.  It  may  be  stated  as  a  ^neral  rule,  in 
an  action  in  mandamus,  that,  where  a  relator 
shows  a  prima  facie  title  to  a  public  office,  he 
is  entiUed  to  the  aid  of  mandamus  to  obtain 
possession  of  the  books,  records,  insignia,' para- 
phernalia, and  official  belongings  of  &uch  office; 
and  in  granting  the  writ  the  court  will  not  go 
behind  such  showing,  and  try  the  title  thereto. 

3.  When  an  incumbent  of  a  public  office  is 
removed  by  the  governor,  acting  under  statu- 
tory anthority  giving  him  such  power,  and  a 
successor  is  thereupon  appointed  and  commis- 
sioned and  duly  qualified  as  required  by  law, 
the  court,  in  determining  who  is  entitled  to  the 
books,  records,  insignia,  paraphernalia,  and  of- 
ficial belongings  of  such  office,  will  not  go  be- 
hind the  lost  commission  of  the  governor,  and 
try  the  title  to  such  office. 

4.  The  relator  is  not  entitled  to  the  aid  of 
mandamns  to  obtain  possession  of  funds  in  the 
hands  of  the  territorial  treasurer,  when  it  ap- 
pears that  such  relator  has  been  removed  by 
the  governor,  and  a  subsequent  commission  has 
been  lawfully  issued  for  the  same  office  to  an- 
other, for  the  reason  that  in  seeking  to  avoid 
the  later  commission  the  relator  necessarily  puts 
in  issue  the  title  to  the  office,  which  cannot  be 
tried  by  mandamus;  and  in  the  face  of  the 
later  commission,  the  relator  being  unable  to 
8how  a  prima  facie  title  to  such  office,  the  writ 
must  be  denied. 

Dale,  C.  J.,  and  Burford,  J.,  dissenting  as  to 
the  reasons  assigned,  bnt  concurring  as  to  con- 
clusions reached. 

(Syllabus  by  the  Contt) 

Original  action  in  mandamus  by  Amos  E. 
Bwlng,  treasiirer,  against  M.  L.  Turner,  ter- 
ritorial treasurer.    Writ  doiied. 

The  other  facts  fullr  appear  in  tbe  follow- 
Injr  statement  by  SCOTT,  J.: 

This  is  an  orlKlnal  action  in  mandamus, 
brought  In  the  supreme  court  by  Amos  A. 
Ewing,  as  treasurer  of  the  board  of  regents 
of  tbe  Agricultural  and  Mechanical  College 
of  the  tHrrUory  of  Oklahoma,  against  M.  L. 
Tmrner,  as  territorial  treasurer  of  Oklahoma 
territory:  The  petition  prays  for  an  alterna- 
tive writ  of  mandamus,  which  was  granted 
by  Chief  JusUce  DAL.B  on  the  26th  day  of 
January,  returnable  to  the  full  bench  on  tbe 
31st  day  of  January,  1894.  All  the  f^cts  are 
stated  In  the  petition  and  affidavit,  and  the 
rettnn  to  the  alternative  writ  The  petition 
reads: 

"Your  relator  reapectfully  represents  to  the 
court: 

"(1)  That  he  Is  a  citizen  of  tbe .  United 
States  and  a  resident  of  tbe  territory  of  Ok- 
lahoma, and  was,  on  and  prior  to  tbe  26th 
day  of  January,  1893,  and  then  was,  and  now 
is,  in  all  thbags  qualified  to  b<dd  tbe  office 
of  a  member  of  the  board  of  regents-  of  tbe 
Oklahoma  Agricultural  and  Mechanical  Col- 
lege, as  well,  also,  as  treasurer  of  said  board. 

"(2)  That  on  or  about  the  26th  day  of  Janu- 
ary, 1893,  he  was  duly  appointed  by  the  Hon. 
A.  J.  Seay,  who  was  at  that  time  the  gov- 
ernor of  the  territory  of  Oklahoma,  as  regent 
of  tbe  Agricultural  and  Mechanical  College 


of  the  territory  of  OUaboma,  sltoatBd  at  the 
town  of  Stillwater,  in  Payne  Co.,  O.  T. 

"(3)  That  afterwards,  to  wit.  in  tbe  month 
of  January,  1893,  bis  said  appolDtment  was 
dnly  and  legally  confirmed  by  the  council  ot 
said  territory  at  Its  regular  session,  and  a 
commission,  In  due  course  of  time.  Issued  to 
blm  as  such  regent  of  said  college^  a  copy  of 
which  commission  is  hereto  attached,  mark- 
ed 'Exhibit  A,'  and  made  a  part  hereof;  and 
your  relator  duly  accepted  said  appointment, 
and  qualified  as  required  by  law,  by  taking 
and  subscribing  to  tbe  oath  of  office  required 
of  officers  in  said  territory. 

"(4)  That  afterwards,  to  wit,  on  the  2l8t 
day  of  March,  1893,  at  a  regular  session  ot 
said  board  of  regents  of  said  college,  he  was 
duly  and  legally  elected  by  said  board  as 
treasurer  of  the  board  of  regents  of  said 
Agrictiltural  and  Mechanical  College;  and 
thereupon,  after  entering  into  such  bond  as 
was  by  said  board  required  of  him,  and  after 
said  bond,  as  such  treasurer,  had  been  duly 
and  legally  accepted  and  approved  by  said 
board  of  regents,  as  well  as  the  governor 
of  tbe  territory  of  Oklahoma,  he  thereupon 
entered  Into  said  office  of  treasurer  of  said 
board,  and  continued,  and  still  continues,  to 
occupy  said  office  as  treasurer  of  the  board  of 
regents  of  said  college;  and  he  is  now,  and 
at  all  times  since  has  been,  the  duly  elected 
and  qualified  and  acting  treasurer  of  the  said 
board  of  regents. 

"(5)  That  as  soch  treasurer,  and  by  virtue 
of  his  said  office  of  treasurer  of  said  board, 
be  Is  the  costodlan  of  all  money,  books, 
blanks,  and  other  paraphernalia  belonging 
to  the  office  of  treasurer  of  said  board  of  re- 
gents, and  as  such  treasurer  of  said  board 
be  is  the  custodian  and  entitled  to  all  money 
belonging  to  said  college,  and  is  the  general 
disbursing  officer  of  said  board  of  regents, 
and  all  debts  and  expenses  of  said  college, 
indndlng  the  salaries  of  teachers,  officers, 
and  employes,  as  well  as  tbe  current  ex- 
penses of  said  college,  are  paid,  and  can  only 
be  paid,  through  him  as  such  treasurer,  upon 
the  order  of  said  board  legally  authorized  by 
them;  and  as  such  treasurer  he  is  entitled  to 
the  possession  of  all  money  belonging  to  said 
office,  as  well  as  all  funds  and  money  belong- 
ing to  said  college. 

"(6)  That  in  the  month  of  January,  1893, 
one  Samuel  Murphy  was  appointed  treasurer 
of  the  territory  of  Oklahoma,  and  In  his  ca- 
pacity as  treasurer,  and  as  such  treasurer  of 
Oklahoma,  be  received  from  the  treasurer  of 
tbe  government  of  the  United  States,  for  the 
use  and  benefit  of,  and  as  the  funds  belong- 
ing to,  said  college,  to  be  used  in  defraying 
tbe  general  expenses  of  said  college,  through 
the  treasurer  of  the  said  Agricultural  and  Me- 
chanical College,  tbe  sum  of  $19,000.00. 

"(7)  That  on  or  about  the  17th  day  of  Jan- 
uary, 1894,  tbe  said  Murphy  realised  his  said 
office  of  treasurer  of  tbe  territory  of  Okla- 
homa, and  on  the  same  day  the  Hon.  William 
C.  Renfrew,  as  governor  of  said  territory. 
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appointed  the  respondent  horeln,  the  Hon.  M. 
Ii.  Turner,  as  treasurer  of  the  said  territory 
of  Oklahoma,  and  he  thereupon  entwed  on  his 
duties  of  treasurer  of  said  territory;  and  he 
(the  said  M.  L.  Turner)  is  the  duly  appointed, 
qualified,  and  acting  treasurer  of  said  terrl- 
t<wy  of  Oldahoma. 

"(8)  That,  about  the  time  the  said  Murphy 
resigned  the  office  of  treasurer  of  said  ter- 
rltWT,  he  turned  over  and  delivered  to  the 
said  Turner,  (respondent  herein,)  as  his  sue- 
cessw  in  office,  the  said  $19,000.00  whicdi 
belongs  to  said  college;  and  the  said  Turner 
has  at  this  time,  as  treasurer  of  said  terri- 
tory. In  his  possession,  said  money  belonging 
to  said  college,  to  wit,  the  sum  of  $19,000.00, 
which  he  wrongfully  and  unlawfully  retains 
from  your  relator  as  treasurer  aforesaid. 

"(9)  That  on  or  about  the  27th  day  of  De- 
cember, 1893,  the  said  board  of  regents  of 
said  college,  at  a  regular  meeting  of  said 
'  board,  in  open  session  thereof,  and  in  accord- 
ance to  the  rules  and  regulations  of  said 
board,  by  resolution  legally  passed  and  adopt- 
ed, ordered  and  directed  the  treasurer  of 
said  territory  to  deliver  and  turn  over  to  the 
treasurer  of  said  board  of  regents,  and  for 
the  use  and  and  benefit  of  said  college,  to 
be  used  in  defraying  the  usual  legitimate 
expenses  of  said  college,  the  said  sum  of 
$19,000.00,  which  sum  of  $19,000.00  belonged 
to  said  college,  and  to  the  possession  of  which 
said  money  your  relator,  as  treasurer  of  said 
college,  was  and  is  duly  and  legally  entitled, 
a  copy  of  which  said  order  and  resolution  Is 
hereto  attached,  marked  'Exhibit  B,'  and 
made  a  part  hereof. 

"(10)  That  on  or  about  the  28th  day  of 
December,  1893,  your  relatw,  as  treasurer  of 
said  board  of  regents,  and  In  pursuance  of 
the  order  of  said  board  of  regents,  presented 
said  order  to  the  said  Murphy,  as  treasurer 
of  said  territory,  and  requested  and  demand- 
ed of  him,  the  then  and  there  treasurer  of 
said  territory,  the  said  sum  of  $19,000.00; 
but  the  said  Murphy,  disregarding  his  duties 
as  treasurer  of  Olclahoma,  as  well  as  the  In- 
terests of  said  college,  refused  and  neglected 
to  deliver  and  turn  over  said  money  to  your 
relator,  and  has  at  all  times  since  refused 
and  neglected  so  to  do. 

"(11)  That  on  the  25th  day  of  January, 
1894,  your  relator,  as  such  treasurer  of  said 
board  of  regents,  presented  said  order  t« 
the  said  Turner,  and  requested  and  de- 
manded of  him,  as  the  treasurer  of  said  ter- 
ritory, the  said  sum  of  $19,000.00  belonging 
to  said  college,  and  as  the  treasurer  of  said 
board  of  regents  demanded  said  money  for 
the  use  and  benefit,  and  to  be  used  in  de- 
fraying the  legitimate  expenses,  of  said  col- 
lege; the  said  money  being  demanded  by 
your  relator  of  the  said  Turner  for  the  pur- 
pose of  using  the  same  in  carrying  on  the 
business  of  said  college,  and  to  defray  the 
legitimate  and  legal  necessary  expenses  of 
said  college  in  paying  the  teachers,  officers, 
and  other  employes  of  said  college,  as  well 


as  the  current  contingent  expenses  tbcreof 
But  your  petitioner  alleges  that,  the  said 
Tum^  disregarding  his  duties  as  treasurer 
of  the  territory  of  Oklahoma,  and  dlsregaid- 
ing  the  rights  of  your  rdator  as  treasurer  at 
said  college,  as  well  as  the  rights  and  inter- 
est of  said  college,  and  the  rights  and  de- 
mands qf  the  patrons  of  said  coUese  and  the 
people  of  the  torltory  of  Oldahoma.  he  (the 
said  Turner,  respondent  herein)  -wron^nllT 
and  unlawfully  refused,  and  still  refuses  ao>l 
neglects,  to  deliver  and  turn  over  said  money 
to  your  relator,  but  unlawfully  contlniies  to 
hold  the  same  In  bis  own  ];>ossesslon.  and  to 
withhold  said  fund  from  the  legitimate  and 
proper  use  to  and  for  which  It  was  lnteiide<] 
and  appropriated  by  law,  all  of  whicli  is 
contraiy  to  law,  and  in  violation  of  the  right.-: 
of  yoiur  relator  and  the  said  college,  as  well 
as  the  people  of  the  territory  of  Oldaboma. 

"(12)  And  your  relator  further  represents 
that  by  reason  of  the  said  refusal  of  the  said 
Turner  to  deliver  and  turn  over  said  money 
to  your  relator,  which  said  money  la  nov 
In  his  possession,  the  teachers  and  officers 
and  other  employes  in  said  coUege  will  be 
deprived,  and  are  now  deprived,  of  the  com- 
pensation which  Is  now  due,  and  wUl  be- 
come due,  to  them  for  their  services,  and 
the  said  college  will  be  closed  and  suspended 
for  want  of  funds  to  carry  on  the  same,  al- 
though a  fund  amply  sufficient  to  properly 
sustain  and  carry  on  said  college  has  been 
provided  by  law,  and  Is  iiow  in  the  hands 
of  said  Tumo',  as  treasurer  of  said  tenitory. 
and  which  funds  he  (the  said  Turner)  wroog- 
fully  and  unlawfully  withholds  and  retains. 

"(13)  Your  relator  further  represents  that 
by  section  three  of  an  act  of  congress  ap- 
proved August  30,  1890,  It  Is  especially  pro- 
vided that  If,  by  any  action  or  contingency, 
said  funds  be  diminished,  lost,  or  misapplied, 
the  same  shall  be  replaced  by  the  territ(«y 
or  state  to  which  It  belongs,  and  mitll  the 
same  Is  replaced  no  subsequent  appropria- 
tion shall  be  apportl(Hied  or  paid  to  such  state 
or  territory.'  And  your  relator  further  rep- 
resents that  by  the  laws  of  the  United  States 
it  Is  provided  that  all  moneys  remaining  in 
the  hands  of  the  treasurer  of  the  territory 
procured  from  the  treasury  of  the  United 
States  for  the  use  and  benefit  of  said  college, 
and  which  remain  unexpended  by  said  col- 
lege on  the  Ist  day  of  July  of  eacb  year,  is 
required  to  be  returned  to  the  treasurer  of 
the  United  States  as  unexpoided  funds.  And 
your  relator  further  represents  that  If  said 
Turner  continues  to  withhold  said  funds 
from  said  college,  and  refuses  to  deliver  and 
turn  over  the  same  to  your  relator  as  treas- 
urer of  said  board,  to  be  appUed  to  the  p.iy- 
ment  of  the  legitimate  expenses  of  said  col- 
lege, as  provided  by  law,  the  same  will  be 
lost  to  the  said  college  and  territory  and  mis- 
applfed,  and  the  territory  of  Oklahoma  will, 
by  the  act  of  congress  aforesaid,  be  required 
to  replace  and  repay  the  same  to  the  treas- 
urer of  the  United  States,  to  the  great  danv 
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b  they,  nor  either  of  them,  would  have 
jpeedy  or  adequate  remedy  at  law. 
4)  And  your  relator  further  states  that 
ill  said  wrongful  and  imlawful  acts  of 
respondent  he  is  entirely  without  remedy 
w,  unless  it  be  afforded  by  the  interpo- 
i  of  this  court;  and  he  therefore  prays 
a  writ  of  mandamus  may  issue  afrainst 
>aid  M.  Lk  Turner  as  treasurer  of  the 
ory  of  Oldaboma,  and  that  the  said  M. 
irner,  as  such  treasurer,  be  commanded 
jllver  said  money,  to  wit,  the  sum  of 
00.00,  to  your  relatw  as  the  treasurer 
le  Agricultural  and  Mechanical  College 
e  territory  of  Oklahoma,,  and  that  in  the 
I   time   he  be  enjoined   and  restrained 

making  any  other  use  or  appropriation 
sposition  of  said  fmids,  with  such  otbtf 
further  relief  as  Justice  and  equity  may 
re." 

tlie  altematlTe  writ,  respondent  filed 
following  return:  "For  retiu-n  to  the 
native  writ  awarded  in  this  case,  the 
indent  admits  that  be  is  the  treasurer 
le  territory  of  Oklahoma,  and  was  at 
ime  the  demand  of  the  relator,  set  out  in 
Iternatlve  writ,  was  made  upon  him;  that 
jch  treasurer  he  has  in  his  possession 
urn  of  f:i9,000.00,  which,  by  act  of  con- 
.,  he  is  required  to  pay  over,  on  de- 
1,  to  the  treasurer  of  the  board  of  re- 
I  of  the  Agricultural  and  Mechanical 
ge  of  Oklahoma;  that  he  \»  ready  and 
ig  to  pay  said  money  over  on  demand 
.e  lawful  treasurer  of  said  board  of  re- 
I,  but  he  is  imable  to  determine  who  is 
awful  treasurer  of  said  board;  that  it 
Imitted  that  the  relator  is  a  citizen  of 
United  States  and  of  the  territory  of 
homa;  that  he  was,  as  alleged  In  the 
Dative  writ  in  this  case,  regularly  ap- 
:ed  a  member  of  the  board  of  regents 
le  Agricultural  and  Mechanical  Colleg^e 
lis  territory  on  the  26th  day  of  January, 
;  that  he  afterwards  accepted  said  ap- 
;meEt,  and  duly  qualified  under  it,  and 

afterwards  duly  and  properly  elected 
lurer  of  said  board,  and  accepted  and 

qualified  as  such.  The  respondent  de- 
that  relator  is  now,  or  was  at  the  com- 
;pment  of  this  proceeding,  either  a  mem- 
of  said  board  or  Its  treasurer,  and  al- 
I  the  fact  to  be  that  the  said  relator,  to- 
ff  with  all   the  other  members  of  the 

board  of  regents  of  the  Agricultural 
Mechanical  College  of  the  territory  of 
homa,  on  the  31st  day  of  July,  1893, 
removed  from  said  board  by  the  Hon. 
C.  Kenfrow,  governor  of  the  territory 
;said,  and  the  vacancies  thus  created 
(  regularly  flUed  by  said  W.  C.  Ren- 
',  governor,  on  the  4th  day  of  August, 
,  by  the  appointment  of  John  R.  Clark, 
larruthers,  Henry  E.  Glazier,  J.  C.  Cald- 
,  and  J.  W.  Howard  as  regents  of  said 


regents  of  said  college  by  the  governor  of 
the  territory  of  Oklahoma  on  the  4th  day 
of  August,  1893.  That  a  copy  of  the  com- 
mission of  the  said  F.  Carruthers  is  hereto 
attached,  marked  'Ezlilbit  A,'  and  made  a 
part  of  this  return.  That  aftwwords,  to 
wit,  on  the  5th  day  of  August,  1893,  said 
board  of  regents  met  and  duly  organized 
by  electing  John  R.  Clark  president  and  sec- 
retary, and  F.  Carruthers  as  treasurer.  A 
copy  Qt  the  minutes  of  the  said  meeting  is 
hereto  attached,  marked  'Exhibit  B'  and 
made  a  part  of  this  return.  That  afterwards 
said  F.  Carruthers  duly  gualifled  as  treasurer 
of  said  board  by  making  and  presenting  the 
bond  as  required  by  the  said  board,  which 
bond  was  duly  approved.  That  since  that 
date  said  F.  Carruthers  has  been,  and  now 
is,  claiming  to  be  the  duly  qualified  and  act- 
ing treasure  of  the  Isoard  of  regents  of  the 
Oklahoma  Agricultural  and  Mechanical  Col- 
lege, That  said  F.  Carruthers,  as  treasurer 
of  said  board  of  regents,  before  the  com- 
mencement of  this  proceeding  demanded  of 
the  respondent  the  money  In  his  hands  be- 
longing to  said  college  under  the  act  of  con- 
gress as  aforesaid.  That  the  respondent 
cannot,  therefore,  with  safety  to  himself  near 
to  said  college,  for  the  use  of  which  he  holds 
said  money,  pay  said  money  on  the  demand 
of  either  of  said  claimants,  but  is  ready  to 
turn  it  oyer  to  sadi  person  as  this  honorable 
court,  In  a  proper  proceedhig  therefor,  shall 
determine  is  the  proper  custodian  of  said 
fund.  Tliat  respondent  denies  that  the  re- 
lates: was  at  the  commencement  of  this  pro- 
ceeding, and  is  now,  the  treasmrer  of  the 
board  of  regents,  and  was  and  Is  disbursing 
agent  of  sold  college,  through  whom  the 
salaries  of  teachers  and  the  officers  of  said 
college  are  now  paid." 

Exhibit  A,  attached  to  said  return,  reads  as 
follows:  "William  C.  Renfrow,  Governor  of 
the  Territory  of  Oklahoma,  to  All  Who  shall 
See  these  Presents,  Greeting:  Know  ye, 
that  reposing  special  trust  and  confidence 
In  the  ability  and  integrity  of  F.  Carruthers, 
I  have  appointed  and  do  hereby  commission 
him  regent  of  Oklahoma  Agricultural  and 
Mechanical  College,  and  do  authorize  and 
empower  him  to  execute  and  fulfill  the  du- 
ties of  that  office  according  to  law,  and 
to  have  and  to  hold  the  said  office,  with  all 
the  powers,  privileges,  and  emoluments  there- 
imto  appertaining  unto  him,  the  said  F.  Car- 
ruthers, until  the  adjournment  of  the  next 
session  of  the  legislative  council  of  the  ter- 
rltwy  of  Oklahoma.  In  witness  whereof  I  have 
caused  these  letters  to  be  made  patent,  and 
the.  great  seal  of  the  territory  to  be  here- 
unto affixed.  Given  vcaAer  my  hand  at  the 
city  of  (Giuthrie,  the  4th  day  of  August  in  tlie 
year  of  our  Lord  one  thousand  eight  himdred 
and  ninety-three,  and  of  the  Independence  of 
the  United  States  of  America  the  one  hun- 
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dred  and  eighteenth.  By  the  Governor..  Wil- 
liam C.  Renfrow,  Goyemor.  [Seal.]  Thom- 
as J.  Lowe,  Secretary  of  the  Territory." 

Exhibit  B,  attached  to  said  return,  reads 
as  follows:  "Guthrie,  Oklahoma,  August  5th, 
1892.  John  E.  Claris;,  P.  Carruthers,  Henry 
E.  Glazier,  J.  W.  Howard,  and  J.  C.  Cald- 
well, having  been  appointed  regents  of  the 
Oi:lahoma  Agricultural  and  Mechanical  Col- 
lege, held  an  informal  meeting  on  this  day  at 
the  governor's  office.  Each  of  said  parties 
named  subscribed  the  following  oath,  to  wit: 
Territory  of  Oklahoma,  Logan  Coimty— ss.: 

I,   ,   of  lawful   age,   being   tost   duly 

sworn,  do  state  that  I  will  support  tlie  con- 
stitution of  the  United  States  and  the  or- 
ganic act  of  the  territory  of  Oklahoma,  and 
will  faithfully  perform  my  duties  as  a  mem- 
bar  of  the  board  of  regents  of  the  Oklahoma 
Agricultural  and  Mechanical  College,  so  help 
me  God,'— before  the  Hon.  William  C.  Ren- 
frow, governor,  and  filed  said  oath  with  gov- 
ernor. The  board  then  proceeded  to  organ- 
ize by  electing  John  R.  Clark,  of  Stillwater, 
president  and  secretary  of  the  board  of  re- 
gents of  the  Oklahoma  Agricultural  and  Me- 
chanical College,  and  F.  Carruthers,  of  Nor- 
man, was  duly  elected  treasurer  of  said 
board.  By  motion,  the  bond  of  the  treas- 
urer was  fixed  at  the  sum  of  sixty  thousand 
dollars.  By  motion,  board  adjourned  to 
meet  at  college  building  at  Stillwater,  on 
August  8th,  1893.  J.  R.  Clark,  Secretary 
and  TpeasmrMr." 

The  case  was  submitted  by  brief  and  ar- 
gument    Peremptory  writ  denied. 

J.  O.  Roberts,  tor  plaintiff.  G.  A.  Oal- 
braith,  Atty.  Oen.,  and  Green  &  Strang,  for 
defendant. 

SCOTT,  J.,  (after  stating  the  facts.)  The 
questions  for  determination  came  up  on  the 
Issues  as  shown  by  the  statement  of  the  case. 
Can  the  controversy  between  the  parties  be 
settled  without  a  trial  of  the  title  to  the  of- 
fice of  treasurer  of  the  board  of  regents  of 
the  Agricultural  and  Mechanical  College? 
If  the  title  to  tMs  office  will  nece3sarily  be- 
come Involved  In  the  determination  of  this 
controversy,  the  court.  In  the  very  beginning, 
will  encounter  a  rule  of  law  so  well  estab- 
lished In  our  Jurisprudence  as  to  admit  of  no 
controversy.  It  Is  so  well  settled  that  man- 
damus will  not  He  to  try  the  title  to  an  office 
that  the  subject  needs  no  discussion  ho'e  or 
elsewhere.  If  the  title  is  not  Involved,  and 
the  aid  of  the  writ  of  mandamus  were  sought 
merely  to  obtain  possession  of  the  effects, 
moneys,  and  official  belongings  of  the  of- 
fice, a  different  question  would  be  presented. 
Counsel  for  the  relator  contends  very  earnest- 
ly that  an  Inquiry  into  the  title  to  the  office 
mentioned  Is  unnecessary  to  determine  to 
whom  the  money  In  the  bands  of  the  respond- 
ent should  be  delivered  for  the  public  use 
for  which  it  was  appropriated.  It  Is  further 
contended  by  relator's  counsel  that  the  coinrts 


will  sometimes  inquire  InddentaDy  Into  tl* 
title  of  an  office,  to  the  extent  necesbarr  !■. 
determine  who  should  have  possession  of  Ha 
effects  and  belongings  of  the  office,  and  ia 
support  of  this  the(H7  he  cites  nmneroaseasr^. 
the  leading  one  being  People  v.  Head.  2r. 
111.  325,  in  which  the  learned  diief  Justice 
uses  this  language:  "Whatever  oar  decisioB 
may  be,  It  cannot  affect.  In  the  least,  tt-' 
contest  now  going  on  In  the  legal  tribonais. 
AVe  can  only  determine  whether  the  rdatir 
Is  (entitled  to  the  records,  etc,  ixvtaining  to 
the  office.  It  Is  true  this  Involves.  ioe> 
dentally,  the  inquiry  as  to  wbo  is  entitled  ti 
enjoy  the  office  for  the  time  being;  but  wr 
by  no  means  settle  the  question  ^v^taether  ti)* 
relator  was  legally  elected  or  not."  See,  alsn. 
High,  Extr.  Rem.  p.  61;  People  v.  KJldnf 
15  lU.  492;  Croweil  v.  Lambert,  10  Mtaa. 
369,  (Gil.  295;)  State  v.  Sherwood,  15  Mtam. 
221,  (GU.  172;)  State  v.  Layton,  28  X.  J 
Law,  244;  Burr  v.  Norton.  25  Conn.  lOS: 
Felts  V.  Mayor,  etc.,  2  Head,  650;  King  t 
Owen,  5  Mod.  314;  Rex  v.  Clapham,  1 
Wils.  305;  King  ▼.  Ingram,  1  "W.  BL  50: 
Stato  v.  McKlnney,  5  Nev.  194;  BonnCT  t. 
State,  7  Ga.  473;  Railway-Frog  Co.  v.  Haveo. 
101  Mass.  398;  State  v.*  GoU,  32  N.  J.  Law. 
285;  St  Luke's  Church  v.  Slack,  7  Cosh.  2K: 
Rex  v.  Wildman,  2  Strange,  879;  Anon„  1 
Barnard,  402;  Walter  v.  Belding,  24  Vt  658: 
Kimball  v.  Lamprey,  19  N.  H.  215;  King  t, 
Payn,  1  Nev.  &  P.  524;  Allen  y.  Robinson. 
17  Minn.  113,  (Gil.  90;)  People  v.  Stevens,  5 
Hill,  616;  People  v.  Olds,  3  CJaL  167;  State 
y.  Pitot,  21  La.  Ann.  336;  and  Hnasey  t. 
Hamilton,  5  Kan.  462.  In  the  dtatlon  of 
these  authorities  the  relator  again  falls  ta 
make  the  distinction  In  cases  of  tbls  kind 
WhUe  the  title  is  incidentally  inrolved  b 
some  of  the  cases  cited,  yet  their  dear  im- 
port is  the  declaration  of  another  rule  of  law. 
which  has  becomo  stare  decisis  et  non  quiets 
monere.  The  rule  established  by  tbis  km; 
line  of  authorities  may  be  found  dedan^ 
In  High  on  Extraordinary  Legal  Remedies, 
(pages  62,  63,)  as  follows:  "The  branch  of 
Che  jurisdiction  under  discnsslon  Is  of  ancJent 
origin,  and  was  exercised  by  the  king's  bench 
at  an  early  day.  Wherever  the  term  of  as 
officer  has  expired,  he  may  be  compelled  hy 
mandamus  to  turn  over  to  his  sacceesw  aO 
records  and  books  pertaining  to  bis  office 
to  which  the  public  are  entifled  to  access: 
and  the  writ  even  may  be  granted  for  this 
purpose  in  aid  of  the  person  declared  duly 
elected  to  the  office,  and  holding  the  certifi- 
cate of  election,  and  duly  sworn,  althonph 
proceedings  are  pending  to  test  the  legality 
of  his  election,  since  the  court,  by  grantinc 
the  writ,  does  not  finally  determine  jtpcm 
the  legality  of  the  election.  And  whQe  It  Is 
true  that  quo  warranto  Is  the  only  method 
of  det»mlning  disputed  questions  of  titie  t<> 
public  offices,  yet  a  mere  groundless  assnmp. 
tion  of  an  election  on  the  part  of  the  r?' 
spondent,  and  a  pretended  exercise  of  the 
functions  of  the  office  de-facto,  will  not  de- 
igitizedbyLiOOgle 
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ter  the  court  from  grantins  the  mandamus. 
.Ajs  resnrJs  the  evidduce  of  his  title,  which 
the  relator  must  sho-nr  who  seeks  the  aid  of 
mandamoB  n>  recover  poeseaslon  of  official 
records  and  Insignia,  It  Is  held  that,  having 
received  a  certificate  of  election,  and  quail- 
fled  In  the  manner  provided  by  law,  he  Is 
prima  facie  entitled  to  their  possession,  and 
may  enforce  his  rights  by  the  aid  of  the  writ; 
and  npon  the  application  for  mandamus  the 
court  win  not  go  behind  the  certificate  of 
election  to  try  the  relator's  actual  title.  It 
Is  therefore  wholly  immaterial  wheth«  the 
relator  is  eligible  to  the  office  In  question,  ot 
whether  he  Is  duly  elected  thereto,  since  to 
try  such  Issues  would  be  to  determine  tho 
title  upon  proceedings  In  mandamus,  which 
the  courts  will  never  do." 

As  to  the  writ  of  mandamus,  then,  we  have 
two  settled  rules  as  to  public  offices  and  the 
effects  and  belongings  thereof,— the  one  that 
mandamus  will  not  lie  to  try  the  title  to  a 
public  office,  and  the  other  that  It  will  lie 
to  compel  a  predecessor  to  deliver  to  his  suc- 
cessor the  books,  papers,  records,  moneys, 
Insignia,  and  paraphernalia  thereof  when  the 
relator  shows  an  absolute  prima  facie  title. 
No  court  or  lawyer  of  to-day  would,  for  a 
moment,  controvert  those  two  well-settled 
rules  of  modern  Jurisprudence.  Does  the  case 
of  the  relator  fall  within  either  of  these  rules? 
He  must  concede  that  the  title  cannot  be  de- 
termined in  this  action.  Then,  as  a  matter 
of  coune,  if  he  claims  relief  under  the  other 
rule,  he  must  show  In  himself  at  least  a 
prima  fecle  title;  and  this  none  the  less,  not- 
withstanding an  acceptance  of  the  doctrine, 
as  spoken  by  the  learned  chief  Justice  in  the 
case  of  People  v.  Head,  supra,  that  the  title 
may  be  Incidentally  Inquired  into  In  deter- 
mining who  should  have  possession  of  the 
bo<*s,  records,  etc.,  of  a  public  office.  While 
It  may  be  true  Qiat  the  courts  will  sometimes 
inquire  Incidentally  Into  the  title  to  the  of-, 
flee  In  determining  who  is  entitled  to  the 
official  belongings  thereof,  yet  no  case  can  be 
cited  where  the  court  so  held,  unless  the  re- 
lator, at  the  same  time,  proved  In  bihaself  at 
least  a  prima  facie  title  thereto. 

It  may  then  be  asked  what  it  takes  to  con- 
stitute this  evidence  of  title.  The  numerous 
anthoritles  above  cited  will  abundantly  an- 
swer the  question.  It  may  be  stated,  as  a 
general  rule,  that  when  the  relator  shows  a 
certificate  of  election  to  an  office,  regular 
iipon  its  fiice,  or  any  lawfnl  evidence  of  title 
later  and  superior  to  any  other  claimant,  and 
that  he  has  qualified  as  required  by  law,  this 
may  be  deemed  a  prima  facie  title  thereto. 
What  does  the  record  in  this  case  disclose? 
It  discloses  that  the  relator  became  a  mem- 
ber of  the  board  of  regents  by  virtue  of  an 
appointment  by  A.  X  Seay,  on  the  23d  day  of 
January,  1893,  at  that  time  governor  of  Okla- 
homa territory;  that  <»  the  Slst  day  of  July, 
1893,  the  successor  of  A.  J.  Seay,  W.  C.  Ren- 
frew, removed  the  relator,  and  appointed  as 
tais  successor,  on  August  4,  18!)3,  one  F.  Oar- 


ruthers,  and  issued  to  said  Carruthcrs  a  com- 
mission for  the  same  office,  under  the  seal  of 
the  territory,  executed  in  a  manner  as  solemn 
as  any  official  paper  could  be  issued  by  the 
executive  authority  of  any  state  or  territory; 
that  said  Carruthers  had  qualified  in  form  of 
law,  and  was,  too,  claiming  the  funds  in  the 
hands  of  the  respondent.  Turner,  imder  and 
by  virtue  of  his  office;  that  the  respondent 
is  holding  the  funds  of  the  college  In  his  pos- 
session solely  on  account  of  the  rival  claim- 
ants to  this  ofUae  contending  therefor.  Even 
If  nothing  more  could  be  claimed  for  the  com- 
mission Issued  to  Carruthers,  It  has  the  effect 
to  dond  the  title  of  the  relator,  and  render  it 
impossible  for  him  to  show  a  prima  fade 
right  to  the  enjoyment  of  the  office  or  to  the 
possession  of  the  eftects  thereof. 

It  Is  fiirrher  contended  by  the  relator  that 
Gov.  Renfrow  had  exercised  power  In  his 
removal  without  authority  of  law,  and  that 
incidentally  this  question  can  be  inquired  Into 
by  the  court  to  determine  if  the  commission 
Issued  to  Camithers  is  void,  and,  if  so,  a 
void  commission  could  in  no  manner  affect 
the  title  of  said  relator.  This  will  not  do, 
for  the  court  In  mandamus  will  not  go  be- 
hind the  certificate  or  commission.  When 
the  relator  seeks  to  go  behind  the  commis- 
sion of  Carruthers,  and  have  it  declared  void, 
necessarily  he  puts  in  Issue  the  title  to  the 
office.  From  this  there  Is  no  escape.  In  the 
nature  of  things  It  must  be  so,  and  upon  this 
rock  be  must  founder,  and  here  his  case  must 
fall.  The  question  as  to  the  right  of  Car- 
ruthers to  the  effects  and  official  belongings 
of  the  office  In  question  by  the  aid  of  the  writ 
of  mandamus  is  not  before  us,  and  a  discus- 
sion of  that  question  is  unnecessary.  It  fol- 
lows that  the  peremptory  writ  most  be  de- 
nied.   It  la  so  ordered. 

DALB,  0.  J.,  and  BtTRFORD,  X,  dissenting. 


BANK  OF  KINGFISHBB  v.  SMITH  et  al. 

(Supreme  Court  of  Oklahoma.     March  3, 1894.) 

Appsai/— Biu.  or  KxoxmoNB. 

1.  It  is  an  invariable  rule  that,  where  a  bill 
of  exceptions  is  filed  after  the  close  of  the  term 
at  which  judgment  was  rendered,  it  must  show 
afiirmatively,  on  Its  face,  that  it  was  presented 
within  the  time  allowed. 

2.  It  may  be  stated,  as  a  general  rule,  that, 
while  parol  evidence  is  competent,  it  is  not  of 
itself,  unaided  by  any  other  notes,  minute,  or 
memorial,  sufficient  to  authorize  a  nunc  pro 
tunc  order;  it  may  be  competent,  and  yet  in- 
sufficient. 

(Syllabus  by  the  CJoort) 

Appeal  from  district  court,  Kingfisher 
county;  before  Justice  Burford. 

Action  on  a  promissory  note  by  the  Bank 
of  Kingfisher  against  Prior  P.  Smith  and 
others.  There  was  Judgment  for  plaintiff, 
and  defendants  appeal.    Appeal  dismissed. 

The  facts  appear  in  the  following  state- 
ment by- SCOTT,  J.:  ^^  I 
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This  Is  an  action  upon  a  promissory  note 
given  by  Prior  P.  Smith,  E.  J.  Kelley,  B.  D. 
Brockett,  W.  J.  Bonnett,  and  J.  P.  Irwin,  for 
the  som  of  $1,500,  to  the  Banic  of  Kingfisher, 
dated,  Kingfisher,  Oklahoma  territory,  Octo- 
ber 27,  1800,  with  interest  at  the  rate  of  12 
per  cent  per  annum  from  date  until  paid. 
Plaintiff  filed  its  complaint  in  the  district 
court  of  the  second  Judicial  district  in  and 
for  Sllngflsher  county  on  the  10th  day  of 
March,  1801,  praying  for  Judgment  against 
defendants  for  the  amount  of  the  principal  of 
said  note,  and  Interest  thereon.  The  defend- 
ants deny  their  liability  upon  the  note,  al- 
leging fraud  and  want  of  consideration.  The 
Issues  being  thus  Joined  on  the  12th  day  of 
November,  1891,  both  parties  announced 
ready  fw  trial.  A  Jiu-y  was  Impaneled  and 
Bw<mi  to  try  the  issues.  The  court  declared 
that  the  preponderance  of  the  proof,  under 
the  pleadings,  rested  upon  the  defendants. 
The  defendants  thereupon  Introduced  their 
evidence,  to  which  the  plaintiff  demurred, 
charging  that  the  same  was  insufiident  to 
constitute  a  defense,  and  could  not,  under 
any  rule  of  law,  defeat  the  plaintiff  from 
recovering  on  the  note.  The  court  sustained 
this  demurrer,  and  ordered  the  Jury  to  bring 
in  a  verdict  for  the  plaintiff.  The  defendants 
excepted  to  such  instructions,  for  the  reason 
that  they  were,  as  alleged,  contrary  to  law, 
and  not  sustained  by  the  evidence.  The  Jury 
returned  their  verdict  for  the  plaintiff,  ac- 
cording to  the  instructions  of  the  court.  Judg- 
ment was  rendered  thereon,  and  a  motion  for 
a  new  trial  was  filed  on  the  21st  day  of  No- 
vember, 1891,  and  on  the  22d  day  of  No- 
vember, 1891,  the  court  overruled  said  mo- 
tion, and  the  defendants  then  asked  30  days 
In  which  to  present  their  bill  of  exceptions, 
which  was  granted. 

On  the  24th  day  of  May,  1802,  the  defend- 
ants, by  their  attorney,  William  McCartney, 
filed  the  foUowing  affidavit:  "W.  A.  Mc- 
Cartney, being  first  duly  sworn  on  oath,  says: 
That  he  is  one  of  the  attorneys  for  the  de- 
fendants, and  was  during  the  trial  of  the 
above-entitled  defense;  that  said  cause  was 
tried  at  the  October,  1891,  term  of  the  dis- 
trict court  of  the  second  Judicial  district, 
sitting  in  and  for  the  coimty  of  Kingfisher, 
territory  of  Oklahoma;  that  the  Hon.  A.  J. 
Seay  was  presiding  Judge  of  said  court  dur- 
ing said  term,  and  presided  at  the  trial  of  the 
above-entitled  cause;  that  on  the  17th  day  of 
November,  1891,  after  trial  of  said  cause 
before  said  Judge  and  regularly  Impaneled 
Jury,  a  Judgment  was  rendered  In  favor  of 
said  plaintiff  and  against  said  defendants, 
whereupon  said  defendants  filed  their  motion 
for  a  new  trial,  which  motion  was  overruled 
by  the  court  on  the  21st  day  of  November, 
1891;  that  on  the  same  day,  to  wit,  on  the 
21st  day  of  November,  1891,  said  defendants 
asked  of  the  court  30  days  wherein  to  present 
to  the  court  their  bill  of  exceptions  in  said 
cause,  which  time  was  by  the  court  granted; 
that  thereafter,  and  within  the  time  granted 


by  the  court  for  said  purpose,  to  wit.  oa  the 
21st  day  of  December,  1891,  said  defendant;, 
presented  to  the  court  a  proper  bill  of  ex- 
ceptions in  writing,  which  bill  <»t  exceptioja 
Is  hereto  attached  and  made  a  part  herecf- 

that  afterward,  to  wit  on  the  day  of 

-,  1892,  the  said  A.  J.  Seay  resigned  ha 


position  as  Judge  of  the  second  Judicial  <1V 
trict  of  the  territory  of  Oklahoma,  vritboir. 
having  signed  and  settled  said  bin  <rf  ex- 
ceptions, and  for  some  time  thereafter  saiC 
office  of  Judge  of  said  district  remained  va- 
cant; that  thereafter,  to  wit,  on  the  22d  63j 
of  March,  1892,  the  Hon.  J.  H.  Burford  wss 
appointed  to  fill  the  position  made  vacant  br 
the  resignation  of  the  said  Hon.  A.  J.  Sfaj: 
that  the  said  Hon.  J.  H.  Burford  Is  now  tt- 
duly  appointed,  gnaltfled,  and  presiding  Jain 
of  the  second  Judicial  district  of  the  territorr 
of  Oklahoma.  And  now,  therefore,  for  tbt 
reasons  heretofore  set  out,  said  defendants 
on  this  23d  day  of  May,  1892,  most  respect- 
fully present  to  your  honor  (Jndg:e  Borfonli 
their  proper  bUI  of  exceptions  In  said  cause, 
and  most  respectfully  petition  yotir  hon<H-  t» 
sign  and  settle  said  bill  of  exceptions  here- 
with presented,  in  order  that  said  defend- 
ants may  perfect  thehr  appeal  to  the  supreme 
court  of  the  said  territory." 

On  the  16th  day  of  Januaiy,  1883.  said 
McCartney  submitted  an  additional  affida- 
vit, which  reads:  "W.  A.  McCartney,  of  law- 
ful age,  being  first  duly  sworn,  deposes  ai^ 
says  that  ho  was  one  of  the  attorneys  fcr 
the  defendants  In  the  above-entitled  can$«. 
in  the  trial  of  said  cause  in  said  coort;  thit 
the  Hem.  A.  J.  Seay  was  the  judge  of  ssil 
coiurt  at  the  time  of  the  trial  of  said  cause, 
and  presided  at  said  trial,  and  was  the  Judix 
of  said  court  until  some  days  afto-  the  22ii 
day  of  December,  1891;  that  said  affiant,  <b 
the  21st  day  of  December,  1881,  presentei 
to  said  A.  J.  Seay,  Judge  of  said  court.  » 
bill  of  exceptions,  with  a  blank  oerUficatr 
thereto  attached,  for  said  Judge  to  sign;  that 
some  time  after,  the  exact  date  of  which  i$ 
not  known  to  this  afiSant,  the  said  Hon.  X 
J.  Seay  resigned  the  office  of  said  Judgeship 
without  having  signed  said  blU  of  excepttons; 
that  at  the  time  said  bill  of  excepdons  was 
presented  to  the  said  Judge  as  aforesaid,  it 
was  left  with  him  for  his  signature  or  cor- 
rection." 

Thereupon  Judge  Burford,  the  successor  t» 
Judge  Seay,  made  the  following  <H^er.  basing 
his  findings  therein  solely  upon  the  affidavits 
Just  quoted:  "On  this  10th  day  of  Januair, 
1893,  a  motion  in  the  above-entitled  cause 
was  presented  to  me  in  chambers,  and  botb 
parties  being  present  by  counsel,  and  bavioit 
heard  the  argument  of  counsel,  and  being 
fully  advised,  said  motion  to  strike  out  re- 
tain wwds  and  dates  in  the  certificate  of  the 
Judge  to  the  bill  of  exceptions  is  oTemled. 
But  Inasmuch  as  It  has  been  made  to  appear 
to  me  that  there  was,  at  the  time  said  bin 
of  exceptions  was  presented  to  me.  a  jietition. 
duly  verified,  attached  thereto,  wlterein  It  is 
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•shown  that  said  bill  of  exceptions  was  pre- 
sented to  the  Hon.  A.  J.  Seay,  Judge  of  said 
court,  (and  who  presided  at  the  trial  of  said 
cause,)  on  the  2l8t  day  of  December,  1891, 
and  that  he  failed  to  sign  the  same  before 
leaving  the  bench  and  resigning  said  office, 
and  there  being  no  proof  controverting  said 
petition,  said  facts  shoiild  have  been  specially 
found  in  said  certificate.    It  is  therefore  here- 
toy  ordered  that.  In  ord»  to  correct  said  cer- 
tificate and  make  the  facts  appear  as  there 
shown  by  proof,  that  said  certificate  shall 
read  as  follows,  to  wit:     And  now  the  ae- 
f  endants  tender  this,  their  bill  of  exceptions, 
on  this  23d  day  of  May,  1892,  and  it  having 
been  made  to  satisfactorily  appear  by  the 
proof  betore  me  that  said  bill  of  exceptions 
-was  tendered  to  my  predecessor,  Hon.  A  J. 
Seay,  Judge  of  said  court,  for  his  approval 
and  signature,  on  the  2l8t  day  of  December, 
1891,  the  same  is  now  signed,  sealed,  and 
made  a  part  of  the  record,  which  is  done  this 
10th  day  of  October,  189S.     And  it  Is  further 
ordered  that  the  clerk  of  said  court  file  and 
record  these  proceedings,  and  that  the  said 
certificate  be  attached  and  made  a  part  of 
said  bill  of  exceptions;  and  It  Is  further  or- 
dered that  the  motion  to  correct  record  filed 
herein,  the  affidavit  in  support  thereof,  serv- 
ice of  notice,  and  this  order  be  filed  and  made 
a  part  of  the  record  in  said  cause  without  a 
t>lll  of  exceptions,— to  all  of  which  the  plain- 
tlff,  by  Its  counsel,  W.  W.  Notfsinger,  object- 
ed to  each  and  every  step  In  said  proceedings, 
and  he  la  given  five  days  in  which  to  pre- 
pare, file,  and  tender  his  bill  of  exceptions 
herein." 

The  appellee  insists  that  the  supreme  court 
has  nevM-  acquired  Jurisdiction  In  the  case, 
for  the  reason  that  the  appeal  was  not  prop- 
wly  taken.  The  additional  facts  are  stated 
In  the  opinion. 

W.  A.  McCartney  and  M.  J.  Kane,  for 
appellants.  Noffslnger  &  Nagle,  for  appel- 
lee. 

SOOTT,  J.  On  the  21st  day  of  November, 
1891,  when  the  court  below  overruled  the  mo- 
tion for  a  new  trial,  the  defendants  were  al- 
lowed thirty  days  in  which  to  present  and 
file  their  bill  of  exceptions.  We  have  no 
further  record  evidence  of  this  action  from 
that  time  until  the  24th  day  of  May,  1892, 
when  W.  A  McCartney,  attorney  for  the  de- 
fendants, submitted  to  the  success^-  of  the 
trial  Judge  a  petition  and  affidavit  alleging 
that  the  bill  of  exceptions  was  presented  to 
the  said  trial  Judge  within  the  time  allowed 
for  the  filing  thereof,  and  praying  that  said 
bill  of  exceptions  be  signed  and  settled  by 
sach  snccessor,  that  an  appeal  from  the  court 
below  might  be  perfected.  The  next  record 
we  And  is  an  additional  affidavit  by  defend- 
ants' attorney,  sabmitted  on  the  16th  day  of 
January,  1893,  in  which  the  same  facts  are, 
in  substance,  set  tarth,  with  a  greater  degree 
of  certainty.     Upon  the  facts  thus  set  forth 


on  the  16th  day  of  January,  1893,  Judge  Bur- 
ford  signed  and  settied  the  bill,  and  the  ap- 
peal was  thereupon  taken,  and  the  record 
filed  in  this  court 

It  Is  not  contended  by  appellants  that  there 
is  any  record  or  documentary  evidence  upon 
which  to  base  the  parol  evidence  submitted 
by  them,  upon  which  this  appeal  is  sought 
to  be  allowed.  Sole  reliance  is  placed  upon 
the  parol  evidence.  Is  it,  alonev  sufficient  to 
show  the  fact  that  the  bill  was  presented  to 
the  trial  Judge  within  the  time  allowed,  or 
that  it  was  presented  for  signature  and  set- 
tlement at  all?  If  the  trial  Judge  had  made 
a  note  or  minute  upon  the  bill  that  It  had 
ever  been  presented,  then,  unquestionably, 
parol  evidence  would  be  competent  to  show 
that  it  was  presented  within  the  time  al- 
Io«red.  Such  is  not  the  case.  Record  evi- 
dence is  not  only  wanting  to  show  that  it 
was  presented  in  time,  but  even  wanting' to 
show  that  it  was  in  fact  presented  at  all. 
Section  4653,  St.  1890,  provides:  "That  when 
the  record  does  not  otherwise  show  the  de- 
cision or  grounds  of  objection  thereto,  the 
party  objecting,  must  within  such  time  as 
may  be  allowed,  present  to  the  Judge  a  prop- 
er bill  of  exceptions,  which,  if  true,  he  shall 
promptiy  sign  and  cause  it  to  be  filed  In  the 
cause,  if  not  true,  the  judge  shall  correct,  sign, 
and  cause  it  to  be  filed  without  delay.  When 
so  filed  It  shall  be  a  part  of  the  record,  and 
delay  of  the  Judge  in  signing  and  filing  the 
same,  shall  not  deprive  the  party  objecting 
of  the  benefit  thereof.  The  date  of  the  pres- 
entation shall  be  stated  in  the  bill  of  excep- 
tions and  the  entry  shall  show  the  time 
granted  if  beyond  the  term  for  presenting  the 
same."  At  common  law  the  bill  of  excep- 
tions was  required  to  be  completed,  signed, 
and  filed  during  the  term,  but  by  statute 
In  the  states  generally,  and  in  this  territory, 
the  time  may  be  extended  by  an  order  of 
the  court  Where  the  bill  is  filed  after  the 
term,  the  record  entry  must  affirmatively 
show  that  the  time  beyond  the  term  was 
given.  It  is  an  Invariable  rule  that  where 
the  bill  Is  filed  after  the  close  of  the  term.  It 
must  show  affirmatively  on  its  face  that  it 
was  presented  within  the  time  allowed.  See 
Elliott  App.  Proc.  {  802.  Subsequent  to  the 
decision,  and  before  the  time  of  signing  and 
settling  the  bill  of  exceptions,  the  Judge  who 
tried  the  cause  went  out  of  office  by  resigna- 
tion, and  the  Judge  who  allowed  the  bill  duly 
became  his  successor;  and,  as  before  stated, 
it  is  a  disputed  matter  upon  the  face  of  the 
record  itself,  and  undeto'mined  by  its  re- 
citals, whether  or  not  the  bill  of  exceptions 
was  duly  presented  within  the  time  allowed 
by  the  court.  Had  this  matter  beesi  defi- 
nitely -settled  by  the  record  itself  beyond 
cavil,  the  doctrine  of  absolute  verity  might 
apply. 

It  may  be  stated  as  an  established  rule  that, 
while  parol  evidence  is  admissible  to  aid  In 
determining  whether  an  amendment  to  a  bill 
of  exceptions  is  proper,  an  amendment  can- 
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not  be  made  upon  parol  evidence  alone,  and 
the  courts  are  more  cautious  and  careful  in 
ordering  amendments  of  bills  of  exceptions 
than  tbey  are  in  ordering  other  parts  of  the 
record.  Treating  of  this  general  subject,  Mr. 
Elliott,  at  section  213,  says:  "We  have  con- 
cluded, upon  an  examlnaticm  of  our  own  and 
other  cases,  that  the  true  rule.  Is  that,  while 
parol  evidence  Is  competent,  it  Is  not  of  It- 
self, unaided  by  any  other  note,  minute,  or 
memorial,  sufficient  to  authorize  a  nunc  pro 
tunc  order.  It  may  be  competmt,  and  yet 
Insufficient  It  would  certainly  violate  the 
rule  laid  down  in  a  long  line  of  cases  to  hold 
that  parol  evidence  is  all  that  is  required." 
See,  also,  Hamilton  t.  Burch,  28  Ind.  233; 
Seig  V.  Ix)ng,  72  Ind.  18;  Klrby  v.  Bowland, 
69  Ind.  290.  In  view  of  the  rule  thus  un- 
questionably established  In  the  state,  ftom 
which  our  procedure  was  adc^ted,  it  seema 
that  this  consideration  alone  is  fatal  to  ai>- 
pellants,  and  renders  unnecessary  the  discus- 
sion of  less  salient  questions.  We,  therefore, 
in  consonance  with  these  views,  direct  a  dis- 
missal of  the  appeal,  and  affirmance  of  the 
Judgment  rendered  below.  It  is  so  ordered. 
All  the  Justices  concurring. 


COCKBILL  V.  DAYIB  et  at 
(Supreme  Ooort  at  Montana.     Feb.  19,  1894.) 
BoRETiES  OX  Bono  —  Liabiutiks  —  PRinoiFAL'a 
Faildsb  to  Sieii  —  ErrEOT — •Tudgmicnt — Mosi- 

HCATIOX  ON  APPEAI- 

1.  Where  the  liability  of  the  principal  in 
a  bond  is  fixed  by  contract  or  by  operataon  of 
law,  his  failure  to  si^  the  bond  does  not  af- 
fect the  liability  of  bis  sureties  thereon. 

2.  A  building  contractor's  agreement  to 
"fnmish  all  materials  and  do  all  labor"  is  not 
satisfied  unless  the  materials  and  labor  are  paid 
for. 

3.  To  enforce  the  liability  of  a  surety  on  a 
bond  which  the  principal,  whose  liabili^  was 
fixed  by  another  contract,  failed  to  sign,  the 
obligee  need  not  show  an  express  understand- 
ing by  the  surety  that  the  bond  should  be  deliv- 
ered and  have  effect  without  the  principal's  sig- 
nature. 

4.  On  appeal  by  one  of  two  sureties  on 
bond  from  a  judgment  thereon  against  him 
alone,  where  it  appears  that  the  action  was 
wrongly  dismissed  as  to  the  other  surety,  the 
appellate  court  will  modify  the  judgment  so  as 
to  provide  that  it  shall  not  affect  the  latter's 
liability  to  plaintiff  or  appellant,  that  the  dis- 
missal shall  be  set  aside,  and  that  the  case 
may  be  reopened  to  determine  such  other  sure- 
ty's liability  on  the  bond. 

Appeal  from  district  court.  Cascade  coun- 
ty;  0.  H.  Benton,  Judge. 

Action  by  W.  M.  Cockrill  against  B.  R. 
Davie,  John  Renner, .  and  J.  W.  Cornelius. 
Prom  a  Judgment  against  defendant  Renner 
alone,  he  appeals^     Modified. 

A.  J.  Shores  and  Thomas  K.  Brady,  for  ap- 
pellant Leslie  &  Downing  and  P.  H.  IiesUe, 
for  respond^it 

HARWOOD,  J.  It  appears  that  plaintlfl: 
entered  Into  a  contract  evidenced  by  writ- 
ing, with  defendant  Davie,  whereby  the  lat- 


ter agreed,  tat  a  certain  ccwsideistian,  t» 
"provide  and  furnish  all  material,  and  do^ 
labor,  necessary  to  the  o'ectian  and  coiui-jf- 
ttoa  of  a  two-st(»7  frame  dwelling  boose 
for  plalntifT,  according  to  certain  plans  aad 
specifications,  made  part  of  the  contract.  Tf 
guaranty  the  fulfillment  of  that  contract  i 
bond  was  executed  by .  defendants  KeDaer 
and  Cornelius,  and  delivered  to  plaintiff,  1l 
the  sum  of  $2,500,  referring  to  said  oontrac 
and  conditioned  that  "if  the  said  Davie  siull 
well  and  truly  fumisii  said  material,  acJ 
construct  said  house,  as  i>er  said  cootract. 
and  in  all  things  fully  do  and  perfonn  bs 
part  of  B8.1d  contract,  constructing  said  'ho\»- 
within  the  time  specified,  aocordinc  to  sskl 
plans,  and  changes  in  the  desigrns  as  sa.. 
Cockrill  may  demand  of  him,  then  tbe  abur- 
obligation  is  to  be  void;  otherwise,  to  n^ 
main  in  full  force  and  vtrtne."  Tbe  build- 
ing appears  to  have  he&i  constroeted  i? 
Davie,  and  plalntifT  paid  him  a  considerable 
portion  of  the  contract  price  tha-efor;  Irst 
Davie  failed  to  pay  for  certain  labor  and  na- 
terlals  which  he  procured  and  naed  in  ttc 
construction  thereof,  by  reason  <^  wbicli  it- 
fault  certain  liens  were  applied  and  enfonvil 
against  said  property,  the  which  Cockrill  v,ti< 
obliged  to  pay  in  order  to  save  bis  propent^ 
from  sale  under  Judgmmt  of  foreclosure  i-> 
satisfy  such  liena  Whereupon  Cockrill  ue- 
d^took,  by  this  action,  to  recover  from  de- 
fendants the  amoimt  he  was  thus  compelleii 
to  pay  by  reason  of  Davie's  f&llore  to  csrrr 
out  said  contract  to  furnish  the  material  ao'l 
labor  for  the  constniction  of  said  hooseL  IV- 
fendants  Renner  and  Cornelius  appeared 
and,  th^  demurrer  to  the  complaint  bavin:.- 
been  overruled,  answered,  putting  In  fsanr 
material  aUegatlons  of  the  complaint  and  al- 
leging as  a  defense  that  they  signed  tbe  bond 
upon  the  express  understanding  and  arran!:<^ 
ment  between  all  the  parties  concerned  tbst 
it  should  not  be  delivered  or  have  effet' 
without  the  signature  of  the  defendant  Davie. 
The  trial  resulted  in  judgment  against  Ren- 
ner alone  for  $1,011.54,  and  he  prosecute-' 
ttUa  appeal  therefrom,  as  well  as  ftom  an  or- 
der overruling  bis  motion  for  new  trlaL 

Appellant  insists  that  the  bond  In  qaesti<» 
is  wholly  void  because  Davie,  named  therein 
as  principal,  did  not  sign  it  along  with  the 
sureties.  But,  after  much  consideration  of 
this  subject  and  the  authorities,  we  cannot 
sustain  that  view.  Tlie  same  obligation  was 
fixed  upmi  Davie  by  anotho:  contract,  and 
Renner  and  Comelina  undertook  and  prom- 
ised, in  writing,  to  answer  for  the  default  of 
Davie  in  respect  to  his  engagements  by  vir- 
tue of  that  contract,  which  the  sureties  de> 
scribed  in  their  bond.  This  bond  was  a  col- 
lateral Ingraf  tmrait  upon  that  contract,  wbnr- 
by  those  sureties  took  tip<Hi  themsdrts 
the  burden  of  answering  for  any  debnlt 
which  Davie  might  make  in  reelect  to  hi» 
obligation  thereunder.  As  to  such  oUiga- 
tlons,  where  the  liability  of  the  principal  i; 
fixed  by  contract  or  by  operation  of  law,  tlte- 
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law,  or  substantial  right  Involved,  which 
tiild  lead  to  such  a  ruling;  and  the  same, 
think,  without  doubt,  would  be  against 
!  contemplation,  understanding,  and  pnr- 
16  of  the  contracting  parties,  because  the 
etles  in  such  a  case  neltho-  gain  nor  lose 
r  substantial  right  by  reason  of  the  prln- 
al  signing  or  omitting  to  sign  such  under- 
ing,  which  he  procured  on  his  behalf.  On 
other  hand,  under  a  difCerent  species  of 
id,  wha:«  the  principal  was  bound  only 
virtue  of  his  executing  the  bond,  a  dlf- 
ent  ruling  would  be  applicable  mi  such  a 
ense.  We  think  sufficient  has  been  said 
this  point  in  Wibaux  v.  live-Stock  Co., 
lont  154,  22  Pac.  492;  Hoskins  v.  White, 
Mont  — ,  32  Paa  1C3;  Woodman  v.  Calk- 
13  Mont  — ,  34  Pat  187. 
ppellant  further  contends  that  because 
re  was  no  provision  In  the  building  con- 
it  specially  requiring  Davie  to  pay  for  the 
:>r  and  material  put  Into  the  construction 
the  building,  his  obligation  was  fulfilled 
furnishing  the  same,  and  was  not  broken 
lis  failure  to  pay  theref(H',  and  leaving  the 
:dlng  and  also  the  lot  on  which  it  was 
:ted  subject  to  sale  to  satis^  demands  for 
1  materials  and  labor.  This  interpretation 
Jie  contract,  we  think,  is  untenable.  Par- 
are  deemed  to  contract  in  view  of  the 
relating  to  the  subject  of  the  contract 
rle  fell  short  of  furnishing  the  material 
the  structure,  as  contemplated  by  his  con- 
it,  when  be  merely  obtained  and  used 
b  material  in  the  structure,  leaving  upon 
ntiff  the  burden  of  paying  therefor.  That 
I  not  furnishing  the  material  and  labor  ac- 
ting to  the  terms  of  the  contract  any  more 
a  one  would  fulfill  a  contract  to  convey 
iece  of  land  to  another  by  making  a  good 
sufficient  deed  therefor  In  form,  while  the 
t  to  the  land  In  no  manner  passed  by  such 
3.  CJolbum  V.  Railroad  Co.,  13  Mont  — , 
Pac.  1017.  It  is  contended  that  plalntlfT 
Lild  have  withheld  payment  of  the  install- 
its  for  such  building  until  receipted  bills  for 
labor  and  material  used  therein  were  de- 
red  to  him.  We  find  no  force  In  this 
;>osition,  when  considered  In  the  light  of 
facts  and  the  terms  of  the  contract.  Ac- 
linK  to  the  contract  plaintiff  was  required 
pay  certain  Installments  as  the  erection 
the  building  progressed;  and,  as  to  the 
installment  of  upwards  of  $800,  it  Is 
rldcd  that  it  shall  be  p&lA  "when  said 
se  Is  completed  entire,  and  accepted  by 
party  of  the  first  part  <u>d  receipted  bills 
all  material  and  labor  in  the  construc- 
of  said  house  shall  be  furnished  to  said 
;y  of  the  first  part  by  said  second"  party." 
ippears  that  plaintiff  did  withhold  pay- 
it  of  the  last  Installment,  and  applied  the 
e  on  the  judgment  for  enforcement  of 
liens. 


ner  and  Cornelius,  but  granted  a  motion  to 
dismiss  the  case  as  to  defendant  Cornelius, 
leaving  the  case  to  jiroceed  against  Renner. 
As  we  understand  from  the  record  and  briefs 
of  counsel,  this  mlmg  was  made  because 
plaintiff  was  unable  to  prove  that  Comdlns 
signed  the  bond  with  the  understanding  that 
it  should  be  delivered  and  have  effect  with- 
out the  signature  of  Davie,  tbe  principal 
named  therein.  In  our  opinion.  It  was  not 
necessary  to  show  an  express  understanding 
to  that  effect  outside  of  the  bond.  Substan- 
tially all  that  preposition  implies  Is  that  Cor- 
n^us  admits  be  signs  the  bond.  Intending:  to 
be  bound  according  to  its  terms.  If  the  prin- 
cipal Davie  was  likewise  bound  along  with 
him.  Sufflcloit  answer  to  that  proposition-  is 
that,  under  the  law  and  the  facts,  Davie  Is 
bound  as  principal  to  discharge  those  very 
same  obligations  whldi  the  snretles,  through 
the  bond,  guarantied  he  woold  discharge;  oth- 
erwise, the  Boretles  would  not  be  bound  for 
his  default  For,  if  the  principal  was  not 
bound  to  do  the  thing  in  question  there  could 
be  no  default  on  Ms  part  and  hence  no  lia- 
bility on  the  part  of  the  surety;  because  the 
surety  Is  only  bound  to  answer  for  the  de- 
fault of  the  principal  named  in  the  bond  In 
respect  to  those  things  which  the  principal 
was  bound  by  Hxe  contract  to  perform.  The 
contract  Is  described  in  the  bond  sufficiently 
to  identify  It  and  we  must  go  to  that  con- 
tract to  find  what  Davie,  the  prln<dpal,  was 
obligated  to  do,  as  w^  as  to  find  wliat  the 
sureties  guarantied  he  would  do.  Can  any- 
one, therefore,  doubt  that  Davie  was  bound 
as  principal,  along  with  the  sureties,  to  dis- 
charge the  obligation  before  they  could  be 
asked,  to  recompense  for  his  default?  Davie 
was  sued  in  this  action  along  with  the  sure- 
ties; and,  If  served,  can  anyone  doubt  judg- 
ment would  go  against  him,  as  well  as  the 
sureties,  for  the  same  damage?  His  liability 
and  his  default  must  first  be  shown,  before 
judgment  can  go  against  his  surety. 

Both  parties  on  this  appeal  insist  that  the 
court  erred  in  dismissing  Cornelius,  and  giv- 
ing Judgment  alone  against  Renner.  When 
the  case  was  dismissed  as  to  Cornelius,  Ren- 
ner moved  again  tor  dismissal  as  to  himself, 
because  it  clearly  appeared  that  he  refused 
to  sign  the  bond  unless  accompanied  in  that 
obligation  by  Cornelius;  and  when  Cornelius 
was  dismissed,  as  defendant  In  the  suit,  be- 
cause the  court  held  there  was  not  sufiiclent 
showing  to  bind  him,  that  gave  peculiar  force 
to  the  showing  that  Reimer  refused  co  en- 
gage In  said  obligation  unless  joined  therein 
by  Cornelius.  But,  while  respondent's  coun- 
sel claim  that  the  court  erred  in  dismissing 
Cornelius,  they  say  they  are  satisfied  with 
the  Judgment  as  it  stands  against  Renner, 
and  insist  that  appellant  cannot  complain  of 
it  because  the  obligation  sued  on,— that  is. 
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the  bond,— Is  a  Joint  and  Beveral  obligation. 
Respondent's  counsel  may  be  right  in  their 
position  that,  under  the  law  and  the  terms 
of  the  obligation  sued  on,  they  have  a  right 
to  proceed  against  one  surety  alone.  But  In 
this  case  they  have  proceeded  against  both 
sureties,  and  it  has  been  adjudicated  and  de- 
t^mlned  in  this  action  that  the  co-surety 
with  appellant  Is  not  liable.  If  this  determi- 
nation  Is  erroneous,  as  both  appellant  and 
respondent  Insist,  and  as  this  Investigation 
leads  us  to  conclude,  then  appellant  has  seri- 
ous reason  for  complaint  The  liability  of  bis 
co-surety  to  share  the  burden  of  loss  by  rea- 
son of  Davie's  default,  has  been  removed  by 
this  adjudication;  and,  while  such  determi- 
nation stands,  appellant  would  be  unable  to 
compel  contribution  from  his  co-surety,  which 
would  not  be  the  case  if  one  surety  had  been 
proceeded  against  severally.  On  this  point, 
alone,  we  think  the  court  erred.  Therefore, 
wblle  the  Judgment  of  the  trial  court  en- 
tered in  favor  of  plaintiff  against  Kramer 
may  properly  be  affirmed.  It  should  be  so 
modified  as  to  provide  tliat  nothing  therein, 
or  in  any  proceeding  of  the  trial  court  In 
said  action,  shall  be  construed  to  determine 
either  the  rights  of  plaintiff  against  defend- 
ant Cornelius,  or  the  rights  of  defendant  Rcn- 
ner  against  said  Cornelius  as  his  co-surety 
on  the  bond  sued  on;  that  the  oraer  of  non- 
suit or  dismissal,  entered  in  favor  of  Cor- 
ndlus,  be  reversed  and  set  aside,  and  that 
the  case  may  be  opened  for  further  proceed- 
ings, at  the  Instance  of  either  plaintifT  or 
.  Renner,  against  defendant  Cornelius,  to  as- 
certain and  determine  his  liability  therein. 
The  order  of  this  court  will  be  entered  ac- 
cordingly.  Judgment  modified  and  afiirmed. 

PEMBERTON,  C.  J.,  concurs. 


In  n  KICKER'S  ESTATE. 
(Supreme  Court  of  Montana.    May  15,  1893.) 

Resultino  Tbusts— Ween  Abim  —  EzscnTORS  — 
compeksation— ssttlbhents  —  coufbomisb  ov 
Claws. 

L  Where  a  trustee  uses  trast  funds  to  the 
extent  of  half  the  price  of  land  purchased  for 
himself,  but  afterwards  accounts  for  the  fund 
BO  used,  with  compound  interest,  the  land  is 
not  Impressed  with  a  resulting  trust  in  favor 
of  the  cestui  que  trust. 

2.  Where  circamstances  require  the  contin- 
uance of  administration  over  a  number  of 
years,  the  executor  should  be  allowed  each  year, 
on  the  annual  account,  the  statutory  commis- 
sion on  moneys  of  the  estate  actually  disbursed 
during  the  preceding  year. 

3.  An  executor  should  not  be  charged  with 
an  amount  rebated  from  a  claim  due  the  estate 
by  way  of  compromise,  where  he  made  dill- 
gent  search  for  property  of  the  debtor  from 
which  to  make  the  claim,  and  the  debtor  was 
apimrently  insolvent. 

4.  The  mere  fact  that  tltie  to  land  stood  in 
the  debtor's  name,  the  conveyance  of  which  re- 
cited a  consideration  greater  than  the  claim 
due  such  estate,  would  not  operate  to  make  the 
executor  chargeable  for  such  rebate. 

Ow  Though  a  trustee  retidns  trust  funds  in 


his  hands  directed  by  thtf  court  to  ht  loaned 
to  banks,  the  cestni  que  trust  cannot  eomplaia 
where  he  pays  a  larger  amonnt  of  interest  tbaa 
the  banks  would  have  done. 

6.  An  objection  that  an  executor  was,  it 
certain  periods  of  his  administration,  aIlow«d 
larger  commission  than  authorized  by  stanne. 
cannot  be  raised  for  the  first  time  on  appeaL 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  K.  Buck,  Jndge. 

In  the  matter  of  the  estate  of  Joshua  C 
Rlcker,  deceased.  Proceeding  by  Martha  P. 
Rlcker,  on  behalf  of  Jesse  C.  Kicker,  to  re- 
quire W.  A.  Chessman,  executor  of  the  w;il 
of  Joshua  O.  Bicker,  deceased,  to  render  as 
accounting.  From  a  decree  cliat^glDg  him 
with  certain  amoimts,  the  executor  appeals. 
Reversed. 

D.  S.  Wade  and  Massena  Bullard,  for  ap- 
pellant B.  P.  Carpenter  and  A.  C  Botkfa. 
for  respondent 

HARWOOD,  J.  This  proceeding  was  In- 
stituted in  the  probate  department  of  the  dis- 
trict court  of  Lewis  and  Clarke  county  b; 
Martha  P.  Rlcker,  petitioner  on  behalf  of 
Jesse  C.  Rlcker,  a  minor  heir  and  legatee  -t 
Joshua  C.  Rlcker,  deceased,  to  require  an 
account  under  the  provisions  of  the  probate 
practice  act  (sections  254r-270,)  from  W.  A 
Chessman,  executor  of  said  estate,  toacb:::: 
his  administration  and  disbursement  of  Tlic 
property  thereof.  It  appears  from  the  reci^rJ 
that  Joshua  C.  Rlcker  died  on  the  1st  of 
June,  1875,  a  resident  of  Lewis  and  Clarke 
county,  Mont,  leaving  a  widow,  Martha  P., 
and  four  minor  children,  and  an  estate,  con- 
sisting of  money  deposited  in  certain  banks, 
to  the  amount  of  about  $18,000,  which,  to- 
gether with  other  assets,  condstlng  of  cer- 
tain personal  effects,  and  demands  owing  the 
estate,  and  an  undivided  partnership  interes: 
with  M.  A.  Price  in  two  ranches  and  certain 
cattle,  etc.,  altogether  amounted  to  the  ap- 
praised value  of  $34,467.56,  ezdudlng  the 
homestead.  The  management  and  disposi- 
tion of  this  estate  was  directed  by  the  last 
win  and  testament  of  decedent,  whereof  Wil- 
liam A.  Chessman  was  appointed  execntor. 
By  said  will  the  testator  devised  to  his  wife, 
Martha  P.,  the  homestead  and  hoiuebold 
furniture  situate  tn  the  city  of  Helena,  Mont.,- 
valued  at  $3,235,  and  directed  the  executor 
to  pay,  out  of  die  funds  of  said  estate,  to 
said  widow,  for  the  support  of  herself  and 
the  support  and  education  of  said  nolnor  chil- 
dren, the  sum  of  $200  monthly  for  the  period 
of  five  years,  and  thereafter  the  sum  of  $:sn 
monthly;  providing,  howevw,  that  aa  each 
of  said  minor  children  reached  the  age  of 
majority,  and  received  a  share  of  said  estate, 
respectively,  as  provided  in  the  will,  then 
such  monthly  allowance  should  be  d}niljilshcd 
to  the  extent  of  such  child's  proportion  there- 
of. The  will  further  directed  the  execatnr. 
at  such  time,  and  for  such  prices,  as  be 
deemed  for  the  best  Interest  of  the  estate,  to 
sell  and  convert  into  money  all  the  effects  of 
said  estate;   and  that  all  such  funds  not  oth- 
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«,  save  such  part  thereof  as  might  be  nec- 
sary  to  carry  out  the  proTlslons  of  the  will, 
',  from  time  to  time,  inyested  in  like  mamier. 
It  .appears  from  the  first  annual  report  by 
e  executor,  returned  to  the  probate  court 

the  close  of  the  first  year  of  said  admlnls- 
ation,  that  the  available  funds  of  said 
tate  then  on  hand,  after  paying  said  month- 
allowance  for  the  widow  and  minor  chil- 
en,  other  current  expenses,  and  certain 
)bts  of  the  estate  and  of  said  partnership 
tate,  was  $15,174.26;  and  thereafter,  from 
ar  to  year,  the  funds  of  said  estate,  with 
Idltional  receipts  from  sales  of  property, 
Upctions  of  debts  due  the  estate,  and  ac- 
mulations  by  way  of  interest  on  the  funds 
I  band,  ranged  from  the  sum  last  stated 
iward  to  $19,818.43,  which  was  the  largest 
m  on  hand  at  the  dose  of  any  fiscal  year 
irlng  the  administration,  after  meeting  de> 
mds  thei-eon  by  way  of  annuities,  debts, 
id  expenses  of  the  estate,  and  of  the  part- 
rship  estate  aforesaid,  as  shown  by  the 
nual  reports  returned  and  approved  by  the 
urt.  When  tlie  partnership  aftalrs  were 
>scd  out,  In  1883,  and  the  estate  received 
erefrom  $4,350,  the  funds  of  the  estate 
iched  said  sum  of  $19,818.43,  as  shown  by 
e  eighth  annual  report,  returned  that  year, 
d  approved  by  the  probate  court  The 
xt  annual  report,  returned  in  1884,  shows  a 
lance  of  $18,425  on  hand.  Out  of  this 
m,  in  addition  to  other  demands,  there  was 
id  to  the  eldest  chUd,  March  5,  1885,  the 
m  of  $4,534,  on  her  arriving  at  the  age  of 
ijority.  The  annual  report  for  the  year 
■io,  after  such  payment,  shows  a  balance 

$11,980.  Thereafter  the  annual  reports 
jw  that  the  funds  of  said  estate  declined 

amount,  from  year  to  year,  by  dlsburse- 
>nt  of  annuities,  current  expenses,  and  the 
^-ment  of  two  additional  legacies  to  the 
:oDd  and  third  of  said  minor  children,  re- 
jctlvelyl  as  they  arrived  at  adult  age,  un- 

1801,  when,  as  the  report  for  that  year 
>ws,  the  funds  of  said  estate  were  prac- 
illy  exhausted.  The  funds  of  said  estate 
re   not  invested  In  government  s^urities, 

directed  by  the  testator  in  the  will.  The 
ciiiustances  which  are  claimed  to  have 
tifled  the  court  in  ordering  a  departure 
lu  the  provision  of  the  will  in  that  respect, 

disclosed  by  the  record,  appear  to  be  as 
lows:  That  the  Investment  of  the  funds 
United  States  government  securities  at  the 
le  in  question  would  have  required  the 
.inent  of  about  $3,000  premium.  That 
d  premium  would,  of  course,  have  reduced 
■  funds  of  the  estate  by  that  amount;  and 
it.  with  such  reduction  of  the  fund,  the 
lual  income  from  investment  of  the  re- 
inder  in  government  securities  would,  ac- 
ding  to  the  testimony,  have  been  at  tlie 
e  of  5  per  cent,  interest  during  tlie  first 
v.3r.i'.no.l0— 61 
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from  said  Investment  would  have  been,  on 
the  whole,  about  3^  per  cent.  That  the  In- 
come thus  obtainable,  as  was  plain,  would 
fall  far  short  of  sufficient  to  meet  the  re- 
qnlred  annuities  and  other  demands  upon  the 
funds  of  said  estate.  That  from  these  con- 
ditions, apparent  at  the  beginning  of  the  ad- 
ministration, as  well  as  at  all  times  there- 
after, it  was  manifest  that  to  carry  out  the 
provisions  of  the  will  requiring  such  funds 
to  be  placed  In  government  securities,  and 
only  the  interest  derived  therefrom  used,  as 
was  evidently  contemplated  by  the  testator, 
and  at  the  same  time  carry  out  the  other 
provisions  of  the  will  as  ro  the  maintenance 
of  the  family,  was  impossible,  because  the 
amount  required  for  the  maintenance  of  the 
family  alone  was  $2,400  per  year,  In  month- 
ly Installments,  for  the  first  6  years,  and 
thereafter  $3,000  per  year.  In  monthly  In- 
stallments, for  4V^  years,  until  the  eldest  child 
became  of  age,  which  would  require,  during 
the  first  9Vi  years  of  the  administration,  the 
payment  of  $25,600  for  maintenance  'of  the 
widow  and  children;  and.  If  this  had  been 
the  only  demand  on  the  funds  of  said  estate, 
it  was  manifestly  impossible  to  put  the  estate 
funds,  available  at  any  time,  into  government 
securities,  and  leave  the  same  in  siich  invest- 
ment, and  make  those  payments.  That,  if 
the  funds  of  the  estate  had  been  Invested  in 
government  securities,  it  would  have  been 
necessary  for  the  executor  to  sell  and  con- 
vert Into  money,  from  time  to  time,  suffi- 
cient thereof  to  raise  funds,  In  addition  to 
the  income,  to  pay  the  annuities  and  other 
demands  on  said  estate.  That  therefore  it 
appeared  impossible  tor  the  executor,  or  any 
person  charged  with  the  execution  of  said 
will,  to  carry  out  the  provisions  thereof,  and 
that  to  attempt  such  procedure  would  have 
been  inexpedient,  In  view  of  the  necessities 
of  the  family. 

In  view  of  these  conditions,  as  appears 
from  the  record,  soon  after  the  return  of  the 
appraisement  and  inventory,  and  on  July  21, 
1ST5,  an  application  was  presented  to  the  pro- 
bate court  having  Jurisdiction  of  said  estate, 
setting  forth  that  the  funds  thereof,  as  shown 
by  the  Inventory  and  appraisement,  amount- 
ing to  about  $18,000,  were  on  deposit  in  the 
First  National  Bank,  People's  National  Bank, 
and  L..  H.  Hershfield  &  Bro.'s  Banlc,  of  the 
city  of  Helena,  respectively,  where  the  de- 
cedent had  deposited  the  same  In  his  life- 
time, drawing  Interest  at  the  rate  of  12  per 
cent  per  annum,  and  asking  the  court  to 
make  an  order  "directing  said  money  to  re- 
main in  said  baniiis,  respectively,  on  interest, 
during  the  twm  of  the  administration  of  said 
estate,  or,  at  the  option  of  said  executor,  dur- 
ing said  term;"  whereupon  ttaeco\u-t,  after  con- 
sideration of  said  application,  made  an  ordpr 
'•that  the  request  of  said  petitioner  be  grant- 
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ed;  that  tbe  deposits,  on  time,  of  such  mon- 
eys of  said  estate,  drawing  interest  for  the 
estate  In  snch  banks,  be,  and  is  hereby,  ap- 
proved." Thereafter  the  administration  of 
the  executor  proceeded  from  year  to  year 
during  the  course  of  16  years,  with  annual 
accounts  i:^turQed  into  court,  Terified  by  the 
affidavit  of  the  executor,  showing,  in  detail, 
receipts  and  disbursements  In  respect  to  said 
estate.  Such  accounts  appear  to  have  been 
considered  and  approved  by  the  probate 
court,  as  provided  In  the  probate  practice 
act,  (sections  260-270;)  but  in  this  proceeding 
those  accounts  were  all  open  to  any  ques- 
tion which  the  petitioner  desired  to  raise 
against  them,  (Prob.  Pr.  Act,  |  209.)  Under 
this  privilege  a  large  number  of  specifications 
were  formulated,  and  filed  in  this  proceeding, 
contesting  the  correctness  and  good  faith  ot 
said  accounts.  The  evidence  shows,  however, 
that  there  was  no  attempt  to  sustain  these 
charges  by  proof,  with  but  one  exception, 
and  that  was  in  respect  to  an  Item  of  |400 
credited  In  one  of  the  executor's  annual  ac- 
counts tor  money  claimed  to  have  been  paid 
out,  on  behalf  of  the  estate,  to  a  person  em- 
ployed at  the  partnership  ranch  of  testator 
and  said  M.  A.  Price,  as  housekeeper.  In 
this  single  attack  upon  the  Integrity  of  the 
executw'B  accounts,  the  court  below  foimd 
against  the  accusation;  and  the  evidence,  as 
reported  In  the  record,  appears  to  be  over- 
whelmingly In  favor  of  the  executor;  so  that, 
as  a  result  of  opening  to  the  assaults  of  i  e- 
tltioner  the  16  annual  accounts  returned, 
from  time  to  time,  by  the  executor,  and  up- 
proved  by  the  probate  court,  such  accounts 
appear  to  stand  unimpeached  In  every  item. 
These  accounts  arc  in  the  record  before  us, 
and,  after  approval  by  the  court,  are,  by  stat- 
ute, made  evidence  of  their  showing,  sub- 
ject, however,  to  ^e  impeached  on  being 
opened  to  contest.  Prob.  Pr.  Act,  {  269. 
But,  after  passing  through  such  contest  with- 
out any  disparagement,  such  accountings 
must,  with  more  force,  be  considered  as  evi- 
dence of  the  showing  therein  made.  There- 
fore, the  results  of  the  management  of  said 
estate  by  the  executor,  herein  set  down, 
are  taken  from  said  accounts,  whwefrom  It 
appears  that  during  said  period  the  executor 
accounted  tor  |56,3C0.96  derived  from  said  es- 
tate. Including  Accumulations  by  way  of  In- 
terest on  the  funds  on  hand,  from  time  to 
time.  Out  of  this  It  is  claimed  by  the  execu- 
tor, and  not  disputed,  that  he  paid  to  the 
widow  and  minor  children,  and  to  the  three 
children  first  arriving  at  the  age  of  majority, 
annuities  and  legacies  amounting  to  $45,- 
288.51,  and  that  liabilities  of  the  estate,  as 
shown  by  the  annual  reports  and  accounts, 
approved  by  the  probate  court,  consumed  the 
rest  of  the  funds  of  said  estate.  The  increase 
of  said  estate,  dtuing  administration,  shown 
in  this  result,  was  largely  by  way  of  interest 
on  the  funds  on  hand  from  year  to  year. 
From  this  source  the  increase  appears  to  hare 
amounted  to.  between  fourteen   and   fifteen 


thousand  dollars.  The  Interest  Is  returned 
in  gross  sums  in  the  annual  accounts,  tmt  the 
rate,  according  to  the  testimony  of  a  -witness 
called  as  an  expert  accountant  to  investl^te 
said  annual  accounts,  amounts  to  7.9  per 
cent  per  annum,  compound,  upon  the  funds 
on  hand  from  year  to  year,  on  the  averapt. 
for  the  whole  period  of  administration.  These 
results  are  not  controverted  by  the  petitioner, 
except  as  to  the  one  item  of  $400.  almve  men- 
tioned, wherein  the  executor's  account  was 
sustained  on  the  proof.  Notwitbstandia; 
these  results,  the  court  found  and  adjndgt^l. 
In  this  proceeding,  that,  in  addition  to  the 
amount  so  accounted  tor,  the  executor  ought 
equitably  to  account  to  the  heirs  of  said  es- 
tate for  the  further  sum  of  $51,000  and  up- 
wards ($51,684.73)  on  the  Ist  of  Jnne,  1S91. 
and  also  for  an  undivided  one-half  Interest  in 
a  certain  tract  of  land  In  the  city  of  Helena, 
the  value  of  which  is  not  specifically  shown, 
but,  from  the  testimony  in  the  record,  ap- 
pears to  be  of  latfie  value.  From  this  judg- 
ment, and  the  order  of  the  coupt_  oTemilinf 
the  executor's  motion  for  new  trial,  this  ap- 
peal is  prosecuted. 

In  the  review  of  the  case  here   It  Is  not 
proposed  to  enter  upon  an  inquiry  as  to  the 
legality  of  said  order  of  the  probate  court 
of  .Tuly  25,  1875,  authorizing  the  executor 
to  keep  said  funds  In  banks,  at  Interest  In- 
stead of  converting  the  same  into  govern- 
ment securities,  nor  as  to  what  additional 
responsibility  for  the  safety  of  such   ftrnds 
not  so  invested  the  executor  and  his  bonds- 
men may  have  assumed  by  reason  of  snch  de- 
parture from  the  will,  because  neither  party 
has  drawn  Into  consideration  any  such  ques- 
tions, as  affecting  the  determination  of  this 
proceeding.     Said  order  of  the  court  allowing 
such  departure  from  the  letter  of  the  will 
is  only  pertinent  to  this  proceeding  as  p.irt 
of  the  history  of  said  administration.     The 
executor  would  not  be  heard  to  question  the 
legality  of  that  order,  or  allowed  now  to 
depart  therefrom,  to  the  detriment  of  said 
estate,  nor  has  he  sought  any  such,  position: 
and  the  petitioner,  for  obvious  reasons,  does 
not  desire  an  accounting  to  proceed  on  the 
basis  of  the  result  which  would  have  been  ob- 
tained by   investing  in   government   securi- 
ties. Instead  of  accepting  and  retaining,  along 
with  the  other  heirs  and  legatees,  the  larger 
rate  of  interest  acquired  and  paid  over  by 
the  coitfse  piu^ued.     Nor  is  It  pretended  that 
any  loss  whatever  happened  to  the  prinrip.-a 
fund  by  reason  of  departure  from  the  will. 
We  observe,  however,  that   the  court  below 
took  occasion  to  animadvert  upon  that  proceed- 
ing In  strong  terms  of  condemnation  of  the  ex- 
ecutor  for  procuring  such   order  from   the 
court,    and   appears    to   regard   It,    In    some 
measure,  as  ground  for  finding  that  the  et 
ecutor  ought  to  be  removed.     Thus,  the  ac- 
tion of  the  executor  in  that  regard  has  beoi 
brought  in   question   as   bearing   upon   his 
good  faith  In   making  application  for  snob 
order.     Whatever    additioMl    respomsibUIty 
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for  the  safety  of  said  fund  may  have  been 
assumed  by  the  executor  In  that  matter,  and 
whatever  questions  as  to  the  legality  of  such 
departure  from  the  direction  of  the  will  In 
that  particular  might  be  raised,  If  pertinent, 
we  think  the  circumstaacea  under  which 
that  course  was  adopted— the  fact  that  It 
was  decided  upon  to  avoid  foreseen  sacri- 
fice of  thousands  of  dollars  out  of  the  lim- 
ited funds  of  said  estate,  and,  according  to 
undisputed  testimony,  after  consultation  and 
approval  by  the  widow,  the  only  legatee  then 
of  mature  age,  and  upon  advice  of  able  coun- 
sel, a£Elrmlng  the  legality  thereof,  and  sanc- 
tioned by  the  order  of  the  probate  court, 
with  the  final  return  of  interest  to  the 
beneficiaries  in  double  the  amount  which 
could  have  been  obtained  from  an  Investment 
as  directed  by  the  will— repel  all  attempted 
condemnation  of  the  motive  which  prompted 
the  executor  to  that  course. 

We  therefore  pass  to  the  questions  de- 
manding determination  In  this  case,  which 
have  been  found  entirely  sufiScIent  for  our 
most  patient  and  painstaking  consideration. 
In  proceeding  with  the  consideration  of  these 
ciucstions,  and  the  law  and  authorities  ap- 
plicable, it  must  be  bwne  in  mind  that  In 
the  case  at  bar  the  trustee  has  admittedly, 
at  all  times  since  he  became  executor,  in 
respect  to  this  estate,  punctually,  and  as 
reqi'Jred  by  the  conditions  of  the  will,  ac- 
counted for  all  the  principal  fund  of  the 
estate  which  came  Into  bis  hands,  together 
with  intwest  on  such  funds,  from  year  to 
year,  as  the  same  remained  in  ills  keeping, 
at  rates  which,  according  to  the  testimony, 
equaled,  on  the  whole,  7  8-10  per  cent  com- 
poimd.  These  results  are  admitted.  The 
trial  court.  In  treating  the  propositions  In- 
volved in  this  case,  "granted  that,  as  a  result, 
more  profit  and  gain  inured  to  the  widow 
and  chUdren  than  the  testate^'  contemplated 
when  he  made  the  wiU."  So,  counsel  for 
petition^',  in  treating  this  appeal  in  th^ 
brief,  say:  "As  a  matter  of  fact,  the  appe- 
lant, in  Ilia  reiMrts  returned  to  the  probate 
court,  has  charged  himself  with  compoimd 
interest  with  semiannual  rests,  whereas  the 
directions  of  the  court  below  to  the  referee, 
which  were  respected  in  the  computation, 
called  for  annual  rests  only."  It  Is  therefwe 
apparent  that  there  Is  no  contention  that 
this  executor  tias  failed  to  account  for 
all  the  property  and  funds  committed  to 
bis  charge,  together  with  Interest  on  the 
funds  at  the  rates  mentioned.  But  it  is 
contended  that  he  should  be  required  to 
pay  a  high^  rate  of  interest  than  he  has 
returned,  on  such  part  of  the  estate  funds 
as  were,  from  time  to  time,  in  his  Iiands, 
not  deposited  In  bank  at  Interest,  as  pro- 
vided by  said  order  of  court.  Tliat  demand 
is  the  only  basis  of  claim  made  against  the 
executor  in  tills  proceeding,  and  tho-eon  rests 
said  Judgment  for  the  recovery  of  money, 
as  well  as  the  decree  impressing  a  trust  in 


fiivor  of  the  heirs  in  certain  lands  of  tbfi 
executor,  as  aforesaid. 

1.  With  this  premise,  it  is  first  to  be  In- 
quired whether  the  law  warrants  the  court 
In  declaring  a  trust  interest  in  lands  of  the 
executor  in  favor  of  the  heirs  upon  the  prop- 
osition that  at  a  certain  time  he  paid,  In  the 
purchase  thereof,  moneys  in  his  hands  be- 
longing to  the  estate.  It  Is  found  in  this 
case  that  at  a  certain  time  in  1882  the  execu- 
tor, in  the  course  of  his  private  transactions, 
bargained  to  purchase  from  diHd  &  Young  a 
tract  of  land  In  the  dty  of  Helena,  Mont., 
for  the  agreed  price  of  $10,000,  paying,  at 
the  time  of  the  bargain,  the  sum  of  $2,000, 
and  obliging  himself  In  the  transaction  to 
pay,  at  a  certain  date  the  following  year,  the 
balance,  of  $8,000,  whereupon  a  deed  was  to  • 
ba  delivered  by  the  vendors,  conveying  said 
land  to  the  purchaser;  that  in  the  final  con- 
summation of  such  purchase,  in  1883,  the  ex- 
ecutor made  use  of  $5,000  of  said  estate 
funds.  This  Is  disputed,  and  the  finding  la 
excepted  to  as  not  sustained  by  proof;  but 
we  pass  over  this  dispute,  and  consider  the 
fact  as  foimd,  together  with  the  other  facts 
existing  In  the  case.  It  also  appears  with- 
out dispute,  as  above  shown,  that  the  exec- 
utor has  long  since,  and  without  any  delin- 
quency, accounted,  as  fast  as  the  t^ms  of 
the  will  directed,  to  the  legatees  for  said 
$5,000  which  is  claimed  to  liave  been  paid  in 
the  purchase  of  said  land,  with  interest 
thereon  at  the  rate  of  7  9-10  per  cent,  com- 
pound. Thus,  the  heirs  have  long  since  re- 
ceived and  used  said  sum,  with  the  interest 
returned  tlxereon.  And  so,  granting  that  said 
sum  of  mcmey  has  I>een  traced  into  the  piu-- 
chase  of  said  land.  It  has  also  been  traced' 
out  of  and  beyond  said  land,  into  the  hands- 
of  the  legatees.  In  the  execution  of  the  trust 
Still,  it  is  insisted  that  the  heirs  of  said  es- 
tate are  entitled  to  a  half  interest  in  said 
land.  This  Involves  a  peculiar  situation.  It 
plainly  requires  the  trustee  to  carry  an  inter- 
est in  the  land,  for  the  l>enefit  of  the  heirs, 
for  years  after  they  have  admittedly  been 
paid,  not  only  all  the  principal  of  the  trust 
fund,  which  is  claimed  to  have  t>eeu  paid  in- 
to the  purchase  of  said  land,  but  interest 
thereon.  This  would  seem  to  be  allowing 
one  to  reap  where  he  Iiad  not  sown,  and  left 
the  seed  to  the  harvest  At  least,  It  would 
be  allowing  the  cestui  que  trust  to  have 
and  use  the  ^rust  funds,  with  interest  there- 
on at  the  ratfe  paid,  for  his  maintenance,  and 
at  the  same  time  require  the  trustee  to  carry 
an  estate  in  the  laud  in  question  for  the  ben- 
efit of  the  heir,  without  any  of  his  funds  re-  - 
maining  in  said  land.  It  has  already  been 
pointed  out  that  the  only  ground  of  demanci 
against  the  executor  is  ^at  he  ought  to  pay 
additional  interest  on  such  of  the  funds  of 
the  estate  as  wore  not  kept  deposited,  at  In- 
terost.  In  the  banks,  as  will  he  more  fully  ex- 
plained hereafter.  By  computing  comx>ound 
interest  on  such  funds  at  a  higher  rate  than 
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the  executor  returned,  a  claim  arises  against 
him  tor  a  certain  sum  over  and  above  the 
amount  he  has  accounted  for. 

Now,  counsel  for  petitioner  insist  that, 
when  this  sum  arising  from  such  compound 
Interest  equals  the  amount  paid  in  the  pur- 
chase of  a  certain  tract  of  land  by  appel- 
lant during  said  administration,  tiie  heir  has 
a  right  to  take  the  land,  at  the  purchase 
price,  in  lieu  of  an  equal  amount  of  the 
claim  for  Interest  against  the  executor.  This 
1b  the  position  tal^en  by  counsel  for  petition- 
er in  responding  to  the  appeal  by  the  execu- 
tor, and  also  In  the  appeal  by  petitioner, 
(which  is  consolidated  with  this,)  wherein 
petitioner's  counsel  urge  their  exception  to 
_  the  ruling  of  the  court  tn  refusing  to  decree 
'  a  trust  in  favor  of  the  heirs  as  to  the  whole 
tract  of  land  above  mentioned,  and  refusing, 
also,  to  declare  a  Uke  trust  interest,  in  favor 
of  tiie  heirs,  In  certain  other  tracts  of  land 
held  by  the  executcar.  But  the  court  im- 
pressed a  trust  upon  lands  of  the  executor 
only  in  the  one  case  above  mentioned,  where 
it  was  found  that  in  1883  the  executor  had 
used,  in  the  purchase  of  said  piece  of  land, 
estate  funds  equal  to  one-half  the  purchase 
price,  but  which  sum  the  executor  had  aft- 
erwards accounted  tor,  with  Interest  as 
aforesaid,  without  delinquency.  In  compli- 
ance with  the  tarvaa  of  the  will.  He  must, 
therefore,  not  only  have  accounted  for  said 
$5,000  which  is  claimed  to  have  been  paid  in 
the  purchase  of  said  tract  of  land,  but  for  a 
large  amount  of  interest  thereon,  as  it  Is  not 
disputed  that  he  returned  7  9-10  per  cent  an- 
nually, until  such  funds  were  entirely  paid 
over  to  the  heirs.  To  impress  upon  lands  of 
the  trustee  a  trust  In  favor  of  the  beneficiary, 
under  these  circumstances,  would  be  allow- 
ing him,  not  only  the  advantage  of  compoimd 
interest  at  rates  determined  on  by  the  court, 
bxit  would  permit  him  to  collect  such  Interest 
by  selecting  lands  out  of  the  trustee's  es- 
tate, purchased  during  the  continuance  of  the 
trust,  at  the  purchase  price  paid  therefor  years 
before.  It  would  not  only  give  the  heirs  the 
advantage  of  compounding  Interest  against 
Qie  trustee  for  having  temporarily  used  trust 
funds,  in  order  to  draw  away  from  him  the 
profit  of  such  use,  but  would  also  give  them 
the  further  advantage  of  Increasing  that  ex- 
action by  whatever  rate  the  property  so  se- 
lected might  vouchsafe,  whether  it  be  thirty, 
sixty,  a  himdred,  or  a  thousand  fold.  Coun- 
sel tot  the  petitioner  undertake  to  sustain 
the  decree  of  the  coiu't  declaring  said  trust 
in  the  lands  of  the  executor,  and  their  con- 
•tentlon  is  that  the  court  ought  to  have  gone 
further,  and  decreed  to  the  heirs  additional 
trust  interests  in  the  lands  of  the  executor, 
by  invoking  the  doctrine  of  equity  that  the 
trustee  shall  not  be  permitted  to  make  any 
profit  by  the  use  of  trust  funds.  While  this 
is  a  salutary  rule  of  equity,  and  must  be 
upheld,  it  does  not  warrant  the  court  in 
itransferrlns  to  the  heirs  lands  of  the  execu- 


tor, or  interests  therein,  under  the  facts  ex- 
isting in  tlxe  case  at  bar.  We  think  this  is 
abundantly  shown  from  the  foregoing  exam- 
ination. But  that  doctrine  has  been  osserripd 
with  such  confidence,  a»  sufficient  to  supiKxt 
the  decree  of  the  coiu:t  declaring  the  trust, 
that  we  wiU  briefiy  examine  the  case  from 
that  particular  point  of  view. 

The  question,  then,  is.  If  a  trustee  use  trvst 
funds  to  the  extent  of  half  the  purcba.se  price 
of  a  tract  of  land,  but  afterwards.  In  the 
execution  of  the  trust,  accounts  for  the  fuod 
so  used,  with  compound  Interest  at  the  rate 
of  7.9  per  cent,  has  the  trustee  profitwl 
by  this  transaction  to  the  extent  of  half  the 
value  of  such  tract  of  land?  Suppose  a  man 
purchases  a  tract  of  land  at  the  price  o( 
$10,000,  and,  not  having  funds  at  hand  to 
pay  the  whole  price  at  the  time  stipulated, 
he  calls  upon  another  having  money  on  hand, 
who  supplies  the  purchaser  with  $5,000,  and 
the  transaction  thus  stands  for  a  time,  until 
such  $5,000  is  called  for,  when  the  purchaser 
promptly  returns  the  same^  with  compound 
interest  at  the  rate  of  7.9  per  cent  p»  an- 
num. Now,  suppose,  some  years  after  sndi 
payment,  the  party  giving  such  accommo- 
dation, pointing  to  said  tract  of  land,  then 
of  the  value  of  $30,000,  and  relating  the  cir- 
cumstances Just  narrated,  insists  that  sacb 
purchaser  Is  beholden  to  him  to  the  extent  of 
half  said  tract  of  land  at  its  present  value, 
togetho'  with  half  of  the  issues  and  profits 
from  said  land  since  Its  ptu'chase, — In  other 
words,  that  the  vendor  had  actually  profit- 
ed by  such  accommodation  to  the  ^rtent  of 
one-half  the  value  of  said  land,  and  balf  the 
issues  and  profits  thereof  since  purchase,  al- 
though the  purchaser  bad  long  since  repaid 
the  loan  with  Interest  This  would,  vee 
think,  strike  practical  men  as  an  extraoi^ 
dinary  proposition.  But  we  have  drawn  in- 
to this  illustration  material  facts,  which  har- 
monize with  those  existing  in  the  case  at 
bar,  except  that  in  the  Illustration  it  was  a 
voltmtary  accommodation,  and  in  the  lu-es- 
ent  case  trust  fimds  were  used;  bat  we  are 
simply  inquiring,  now,  as  to  the  measure  of 
profit  fiowing  from  one  to  the  other  by  such 
use  of  funds.  Then,  if  the  profit  of  snch  ac- 
commodation was  to  be  taken  away  from  the 
purchaser  and  transferred  to  the  other,  ap- 
plying the  theory  proceeded  upon  In  this 
case.  It  would  require  the  transfer  of  a 
half  Interest  in  the  land,  and  half  the  issues 
and  profits  since  the  purchase,  less  l^'v.OOO, 
dropped  from  the  account' of  issues  and  prof- 
its, to  offset  the  $5,000  which  the  purchase' 
had  returned  to  the  lender,  making  no  ac- 
count, however,  of  the  Interest  which  th« 
purchaser  paid  for  the  use  of  said  loan;  and, 
on  this  theory  of  accounting  for  profits,  the 
one  whose  $5,000  was  thus  temporarily  used 
would  find  that  he  had  first  received  badt 
his  $5,000  on  demand,  with  compoimd  inter 
est,  and  thereafter,  although  the  purtdiaser 
had  carried  the  Investmott  In  the  land  »» 
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hts  own  burden  alone  until  It  la  of  great 
value,  half  of  the  land,  worth  $25,000,  and 
also  half  of  the  Issues  and  profits,  less  $5,000, 
bad  been  handed 'ot«',  merely  to  take  away 
tbe  alleged  profit  of  the  temporary  use  of 
aald  $5,000.  The  only  difference  between 
the  illustration  and  the  accounting  pursued 
In  the  case  at  bar  Is  that  In  the  illustration 
it  was  a  voluntary  accommodation,  and,  also. 
In  the  account  with  appellant  the  $5,000 
dropped  to  offset  a  half  interest  in  the  land, 
accrued  by  way  of  compound  interest,  com- 
puted at  higher  rates  than  the  executor  had 
returned,  prior  to  the  date  of  the  purchase 
of  said  Child  &  Young  tract  of  land.  This 
does  not  materially  change  the  application 
of  the  illustration.  But  aside  from  the  other 
untenable  conditions  already  observed,  the 
fact  Just  mentioned— that  the  money  upon 
which  this  trust  is  proposed  to  be  declared  is 
not,  in  reality,  for  part  of  the  trust  money 
found  in  said  land  from  the  time  of  purchase, 
but  is  a  demand  for  Interest  accruing  on 
moneys  which  were  never  even  in  said  land 
— would  seem,  in  view  of  the  authorities,  to 
be  sufficient  to  defeat  all  claim  to  a  result- 
ing or  constructive  trust  In  favor  of  the 
heirs  in  the  present  case.  In  order  to  sus- 
tain such  a  trust  on  the  ground  that  the 
land  was  purchased  with  trust  funds  which 
were  otherwise  to  be  accounted  for,  the  trust 
interest  in  the  land  must  be  founded  on 
trust  money  paid  in  the  purchase  thereof, 
and  oth»  demands  cannot  be  offset  for  an 
interest  in  the  land.  Ducie  v.  Ford,  158  U. 
S.  587, 11  Sup.  Ct  417,  and  cases  cited;  Mul- 
ler  V.  Buyck,  12  Mont  354,  30  Pac.  300. 
There  is  some  question  made  In  the  authori- 
ties whether  a  trust  ought  to  be  declared  in 
Buch  a  case,  where  only  a  moiety  of  the  pur- 
chase price  was  paid  by  trust  funds,  or 
whetho:  a  lien  only  should  be  fastened  up- 
on the  land  to  secure  reimbursement  of  the 
trust  fund.  Mr.  Story  seems  to  approve  the 
latter  course  as  the  more  equitable  and  rea- 
sonable procedure.  2  Story,  Eq.  Jur.  {{  1211, 
1277g.  See,  also.  Perry,  Trusts,  S  128;  Munro 
▼.  Collins,  95  Mo.  33,  7  S.  W.  461.  If  It 
appeared  in  this  Instance  that  the  trust 
money  had  carried  the  burden  of  half  the  in- 
▼estment  in  said  land  from  the  time  of  pur- 
chase until  the  trust  was  declared.  It  might 
then  be  necessary  to  decide  between  the  dis- 
tinctions Just  mentioned.  But  such  is  not 
the  case  here.  The  claim  or  money  upon 
which  the  trust  in  the  land  is  declared  in 
favor  of  the  heirs  In  this  case  arises  for  com- 
pound interest  at  a  higher  rate  than  the  trus- 
tee returned.  And,  when  the  date  of  the 
purchase  from  Child  &  Young  is  reached,  in 
casting  the  interest  account,  $5,000  of  the 
claim  thus  accruing  for  interest  prior  to  that 
date  is  dropped  to  offset  the  amount  consti- 
tuting half  the  purchase  price.  On  the  other 
hand,  if  it  is  proposed  to  claim  an  interest 
in  said  land  for  interest  on  the  fund  which 
was  put  into  the  land,  the  difficulties  of  the 
problem   are  still   further    augmented.     By 


that  theory  compound  interest  would  be  re- 
quired from  the  trustee  for  the  use  of  the 
money  put  into  the  land,  and  the  cestui 
would  be  allowed,  on  this  very  demand  for 
compound  interest,  (which  is  supposed  to  con- 
stitute the  profit  derived  from  the  use  of 
tlie  trust  monoy,)  to  go  back  and  take  the 
land  also,  with  its  Issues  and  profits  from  the 
time  of  purcliase,  in  payment  of  the  interest 
This  would  be  recompensing  the  cestui  for 
the  use  of  his  trust  money— First,  by  way  of 
compoimd  interest;  and,  secondly,  by  way 
of  transferring  to  him  the  land,  and  the 
rents,  issues,  and  profits  of  the  land,  besides 
compound  interest 

Counsel  for  respondent  urge,  to  support  the 
Judgment  that  "the  beneficiaries  are  per- 
mitted to  make  their  election  as  to  whether 
they  will  take  the  actual  profits,  or  interest 
In  lieu  thereof."  It  plainly  appears  that  the 
court  below  allowed  them  to  elect  and  take 
both  ways.  We  have  no  doubt  that  with 
a  closer  investigation  of  these  conditions, 
and  more  mature  consideration  of  the  au- 
thorities, the  learned  Judge  of  the  court  lie- 
low  would  have  denied  the  claims  put  forth 
that  a  resulting  trust  could  arise  in  favor 
of  the  heirs  under  the  conditions  shown  in 
this  case;  for  it  cannot  be  sustained  by  the 
•appllcati(m  of  appropriate  principles  of  equi- 
ty, or  by  reason  or  precedent 

2.  As  to  the  executor's  commission;  and  the 
question  to  be  determined  herein  is  whether 
or  not  an  executor  or  administrator,  where 
the  conditions  require  the  continuance  of  the 
administration  over  a  period  of  years,  can 
lawfully  be  allowed,  at  the  close  of  each 
year,  on  the  annual  account,  the  commission 
provided  by  statute  for  the  executor  or  ad- 
ministrator on  moneys  of  the  estate  ac- 
tually disbursed  during  the  preceding  year, 
by  way  of  compensation  for  the  care  and 
management  of  the  estate.  That  the  executor 
In  this  case,  in  rendering  his  annual  account 
at  the  close  of  each  year,  charged  the  es- 
tate with  the  commission  allowed  by  law 
on  funds  of  the  estate  actually  disbursed  dur- 
ing the  preceding  year,  is  not  disputed;  and 
this  was  approved,  from  time  to  time,  by 
the  probate  court  In  the  present  accounting 
the  court  below  caused  these  commissions 
to  be  taken  away  from  the  executor,  and,  not 
only  so,  but  required  him  to  pay  interest  on 
the  amount  of  commission  from  the  date  of 
each  allowance.  The  Interest  amounts  to 
considerably  more  than  ail  the  commissions, 
and  altogether,  through  that  ruling,  the  ex- 
ecutor is  adjudged  Indebted  to  the  estate 
in  the  sum  of  $5,800.86.  To  support  this  rul- 
ing of  the  court  below  the  case  of  In  re  De- 
war's  Estate,  10  Mont.  420,  25  Pac.  1026,  is 
cited.  That  case  is  far  from  supporting  the 
ruling  here  under  consideration.  It  seems  re- 
markable that  the  court  below,  having  be- 
fore it  such  a  dear  and  painstaking  elucida- 
tion of  the  subject  of  commissions,  and  the 
construction  of  the  statute  providing  there- 
tar,  as  found  in  that  case,  should  luiveiso 
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shaped  a  rtilln?  as  we  find  It  In  tiie  case  at 
bar  In  thlB  particular.  In  this  case  the  ex- 
ecutor, at  the  close  of  the  year,  charged  com- 
mission for  disbursements  of  the  past  year. 
He  was  thus  charging  for  services  passed 
and  finally  completed.  In  the  Dewar  Case  it 
is  said:  "It  is  the  law  that,  appellant's  claim 
for  fees  being  tmsettled,  unallowed,  and  in- 
choate, and  the  creature  of  the  statute,  It 
fell  with  the  law  creating  It"  Here,  In  the 
case  at  bar,  the  commissions  taken  away 
from  the  executn*  were  settled  and  allowed 
and  approved  by  the  court  for  past  services, 
whereas  In  the  Dewar  Case  the  administrator 
sought  to  charge  commissions  at  the  com- 
mencement, imder  the  law  as  then  existing, 
for  all  the  period  of  the  administration,  ig- 
noring all  changes  In  the  law,  by  act  of  the 
legislature,  during  said  period.  In  the  Dewar 
Case  the  court  farther  observed:  "Appel- 
lant does  not  separate  his  services  as  to  these 
two  periods,  and  claim  compensation  upon 
services  rendered  In  the  three  and  a  half 
months  period  under  the  old  law,  and  upon 
those  rendered  In  the  nineteen-months  peri- 
od under  the  amendment  If  he  did  so,  and 
claimed  a  higher  percentage  upon  services 
fully  performed  and  passed  during  the  three 
and  a  half  months  period,  the  argument  of 
vested  right  would  address  Itself  to  ns  wlth« 
some  force.  People  v.  Pyper,  (Utah,)  21  Pa& 
722."  It  appears  that,  in  the  course  of  the 
executor's  administration  In  the  present  case, 
the  legislature  reduced  the  rate  of  commis- 
sions, and  the  executor's  commission  was 
conformed  to  the  change,  as  shown  by  in- 
dwsement  on  the  fourth  annual  report  of  the 
executor  by  Hedges,  J.  Thereby  the  learned 
judge  applied  the  construction  of  the  law 
as  approved  several  years  later.  In  the  case 
of  Dewar's  Estate,  supra.  The  ruling  of  the 
district  court  In  this  particular  cannot  be 
sustained. 

3.  What  rate  of  Interest  shotdd  be  required 
from  the  executor  on  funds  to  the  credit  of 
the  estate,  not  deposited  in  bank  at  tnterest. 
In  view  of  the  facts  involved  in  this  case? 
And,  farther,  as  to  the  question  of  com- 
IK>nndins  interest  in  accounting  with  trus- 
tees. As  we  proceed  in  the  consideration  of 
these  questions,  we  shall  also  digress  suffi- 
ciently to  consider  an  deception  on  behalf  of 
petitioner  to  the  ruling  of  the  court  in  refus- 
ing to  charge  the  executor  the  full  amount 
of  a  certain  debt,  and  interest,  owing  said 
estate,  where  the  executor  had  accepted,  by 
way  of  compromise,  and  reported  to  the 
court  a  less  amount  in  settiement  It  ap- 
pears that,  of  the  funds  of  said  estate  on 
hand  at  the  death  of  the  testator,  some  $(1000 
was  on  deposit  In  the  People's  National  Bank, 
then  a  banking  Institatlon  in  the  dty  of 
Helena;  that  In  1878  said  deposit  amounted 
to  $6,000;  that  said  bank  became  Insolvent, 
and  wmt  into  the  hands  of  a  receiver,  about 
July  or  August  of  that  year,  and,  on  winding 
up  Its  afTalrs,  claimants  against  said  bank  re- 
ceived only  66  per  cent  of  their  demands;  that. 


aboiot  February  or  March  prior  to  add  fail- 
ure, the  executor,  having  come  into  pcsBet- 
sion  of  Information  concerning  said  t>uk 
which  led  him  to  doubt  the  safety  of  the 
estate  funds  therein,  sought  to  draw  such 
funds  out,  but  the  cheers  in  cliarge  of  aaM 
bank  refused  to  cash  the  certiflcate  of  d<>- 
posit,  claiming  that  it  was  a  time  deposit 
and  the  certificate  was  not  demandalde  nstJ 
Its  maturity,  at  a  later  date;  tbat  the  exec- 
utor, however,  insisted  on  drawing  out  sncli 
funds,  and  bdng  at  the  time  personally  in- 
debted to  said  bank  for  loans  obtained  there- 
from in  the  sum  of  alx>ut  $6,500,  for  whki 
the  bank  held  his  individual  note,  the  execs- 
tor.  In  order  to  get  tne  funds  of  the  estate 
out  of  said  bank  tor  the  reason  aforesaid,  off- 
set said  certificate  of  deposit  for  tlie  credit 
of  the  amount  thereof  on  his  note  of  Indi- 
vidual indebtedness  to  said  bank,  and  as- 
sumed the  indebtedness  of  said  bank  to  tbp 
estate  for  the  amount  of  said  certificate  <ft 
deposit,  namely,  $6,500.  This  transaction 
substituted  the  executor,  as  debtor  to  said 
estate  in  the  sum  of  $6,500,  In  place  of  b':<i 
Indebtedness  to  said  bank  for  mon^  thereto- 
fore borrowed  and  lued  in  his  affairs.  From 
this  time  on,  during  said  administration,  it 
appears  there  were  moneys  to  the  credit  of 
said  estate  not  deposited  at  interest  in  bank. 
as  provided  by  the  order  of  court,  but  inter- 
est was  returned  thereon,  as  alwve  shown. 
The  executor  testified  that  he  returned  infer 
est  every  year  on  all  moneys  to  the  credit  of 
the  estate  not  deposited  In  bank  at  interpst 
at  rates  as  high  as  the  banks  paid  on  de- 
posits, and  at  no  time  less  than  8  per  cent, 
even  after  the  banks  reduced  the  rates  below 
8  per  cent  This  testimony  is  not  inconsist- 
ent with  the  other  facts  shown,  for,  from  the 
testimony  of  the  bankers  called  in  tbe  bear- 
ing. It  appears  that  the  rate  at  interest  paid 
by  the  banks  on  time  deposits  was  reduced 
below  8  per  cent  about  the  year  1883.  and 
so  continued  thencefwward.  Tills  may  a<v 
cotmt  for  tbe  fact  that  on  the  whole,  the  in- 
terest returned  on  the  estate  funds  falls  a 
fraction  below  8  per  cent.  The  rate  of  In- 
terest paid  by  the  banks  during  said  admln- 
Istration  appears  to  have  varied  from  12  i»er 
cent,  on  a  descending  scale,  to  6  per  cent 
The  rate  of  12  per  cent  prevailed  for  only  a 
brief  period  after  said  estate  came  into  tlie 
hands  of  the  executor,  when  it  was  reducoi! 
to  10  per  cent,  which  rate  was  allowed  antS 
about  the  year  1880,  when  8  per  cent  wa» 
fixed  upon,  and  prevailed  until  1883;  tn  188? 
and  188^,  7  i>er  cent  was  allowed,  and  there- 
after 6  per  cent 

In  addition  to  the  substitution  of  the  exec- 
utor as  debtor  to  the  estate  in  place  of  the 
People's  National  Bank  for  said  $6,600,  be 
charged  hims^  with  $1,600  In  favor  of  the  • 
estate,  under  the  following  drcmnstances:  It 
appears  a  debt  was  owing  tbe  estate  in  tbe 
sum  of  $1,050,  by  Guthrie  &  Norria,  bearing 
Interest  at  2  per  cent  per  month,  and  an- 
other debt  owing  by  the^same  Guthrie,  ia 
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the  sum  of  |3,000,  bearing  Interest  at  VA  per 
cent  per  month,  tbrongh  transactions  had 
between  the  decedent  and  said  debtors;  that, 
after  the  estate  came  Into  the  charge  of  the 
executor,  said  debtors  were  unable  to  make 
payment,  and  their  property  affairs  were  not 
In  such  condition  that  payment  could  be  en- 
forced. The  executor  says  in  his  testimony 
that,  und^  the  circumstances,  he  thought  it 
best  to  "nurse  the  matter  along,"  and  try  to 
get  payments  from  time  to  time,  which  it  ap- 
pears he  did,  and  succeeded,  in  the  course  of 
time.  In  getting  payments  of  principal  and  in- 
terest, altogether  amounting  to  $5,225.98,  on 
said  $3,000  note,  and  payments  of  principal 
and  interest  on  the  $1,950  note,  amounting  to 
$3,137.12.  It  appears  the  debtors,  for  a  time, 
conducted  a  butcher's  business,  and  consider- 
able of  said  collection  was  obtained  by  the 
executor  taking  supplies  from  them  for  bis 
household,  and  also  for  Mrs.  Kicker  and  her 
family,  and  crediting  the  amount  due  for  such 
supplies  on  said  notes.  But,  as  the  time  ap- 
proached when  the  eldest  child  arrived  at  the 
age  of  majority,  and  required  her  distributive 
share  of  the  estate,  as  provided  in  the  will, 
there  was  more  than  $1,500  of  principal  and 
interest,  together,  due  on  said  debts,  and,  in 
the  mean  time,  Norris,  as  the  evidence  shows, 
bad  failed  altogether  financially.  This  bal- 
ance the  executor  agreed  to  compromise  with 
Guthrie— the  only  one  of  the  debtors  from 
whom  there  was  any  prospect  of  obtaining 
payment— at  $1,500  if  he  would  then  raise 
and  pay  that  amount,  so  that  the  executor 
could  ascertain  what  amount  of  such  collec- 
tion could  be  counted  on  for  such  distribu- 
tion. Guthrie  testified  In  this  hearing  that 
he  endeavored  to  raise  said  sum  agreed  u^on 
as  a  compromise  of  said  debt,  but  could  not; 
that  he  then  arranged  with  the  executor  to 
assume  said  sum  as  paid,  and  credit  the  estate 
therewith,  promising  to  pay  said  sum  shortly 
thereafter;  that  the  executor  made  such 
credit  accordingly,  and  thereby  put  to  the 
credit  of  said  estate  $1,500,  «rhich  he  had  not 
actually  collected,  and  of  which,  according 
to  the  evidence,  the  executor  never  received 
more  than  $700  from  said  debtors,  yet  the  ex- 
ecutor accounted  fen-  said  $1,600  as  collected, 
with  interest  thereon,  along  with  the  other 
funds,  as  heretofore  shown.  The  petitioner, 
in  his  appeal,  insists,  notwithstanding  these 
facts,  that  the  executor  should  be  charged 
with  the  amount  he  rebated  from  said  dalm 
by  way  of  compromise.  This  demand  is 
based  upon  the  showing,  from  the  public  rec- 
ords of  Lewis  and  Clarke  county,  that  in 
March,  1£80,  there  was  conveyed  to  said 
Guthrie  and  John  H.  M&ig,  Jointly,  for  a  con- 
sideration of  $2,400,  stated  in  the  deed,  "the 
S.  ^  of  the  S.  ^  of  the  N.  W.  ^  of  sec.  29, 
Tp.  10  N.,  B.  3  W.,  less  four  acres;"  that  the 
title  to  said  property  so  remained  until  April, 
1883,  when,  it  appears  from  the  record,  Guth- 
rie executed  a  mortgage  at  his  interest  to 
said  Ming  to  secure  the  sum  of  $6,000;  and 
that  in  December,  1883,  as  shown  by  such 


record,  Guthrie  divested  himself  of  the  legal 
title  to  one-half  interest  In  said  land,  by  ab- 
solute conveyance,  for  a  stated  consideration 
of  $5,500. 

From  this  showing  ot  the  record,  the  pe- 
titioner contends  that  it  appears  said  claim 
could  have  been  enforced  in  full  from  Guthrie 
by  seizure  of  said  land,  and  therefore  the 
executor  should  be  charged  the  full  amount 
of  said  claim,  and  interest,  for  failing  to  moke 
such  seizure.  The  executor  testifies  that, 
during  all  the  time  said  indebtedness  of  Guth- 
rie &  Norris  was  owing  to  the  estate,  said 
debtors  were  insolvent,  according  to  the  in- 
formation gained  by  the  executor  on  diligent 
inquiry;  that  he  did  not  bring  suit  against 
them  for  the  reason  tliat  he  thought  it  more 
prudent  to  proceed  as  aforesaid  in  trying  to 
collect  said  debts;  that,  in  his  view,  to  at- 
tempt to  enforce  payment  by  suit  might  have 
driven  the  debtors  into  such  a  condition  that 
they  could  pay  nothing,  wliile,  by  the  course 
the  executor  pursued,  he  was  obtaining  some 
payments.  The  executor  also  answered,  in 
his  testimony,  that  he  could  not  say  positively 
whether  he  searched  the  records  to  find 
whether  the  debtors  had  real  estate,  or  in- 
terests therrin,  subject  to  attachment  The 
testimony  of  Mr.  HerAfield,  a  banker.  Is  also 
to  the  eftect  that,  during  all  the  time  in  ques- 
tion, claims  against  said  debtors  were  not 
considered  good;  that  their  paper  was  not 
negotiable,  and  they  were  not  regarded  as 
financially  responsible.  We  think  the  court, 
under  the  circumstances  shown.  Justly  re- 
fused to  charge  the  executor  any  more  tban 
he  had  returned  on  account  of  said  demands 
against  Gutlirie  &  Norris.  The  mere  fact 
that  the  legal  title  to  a  piece  <tf  land  comes 
into  the  name  of  an  individual  is  not  con- 
clusive evidence  that  such  property  is  sub- 
ject to  execution  against  such  Individual. 
Vaughn  v.  Schmalsle,  10  Mont  186,  25  Pac. 
102.  Nw  is  the  record  of  such  transaction. 
In  relation  to  a  piece  of  real  estate,  evidence 
that  the  amount  set  down  In  the  conveyances 
represents  the  value  thereof.  Such  proof 
alone,  without  showing  the  real  value  of  the 
land,  scarcely  rises  to  any  showing  incon- 
sistent with  the  testimony  of  the  other  wit- 
nesses, to  the  eflTect  that  said  debts  were  not 
enforceable  t)ecause  of  the  Insolvency  of  the 
debtors.  Guthrie  says  in  ills  testimony  that 
he  does  not  think  a  Judgment  could  tiave 
been  enforced  against  him,  and  he  appears  to 
have  been  the  most  responsible,  as  well  as 
the  most  active,  of  the  two  debtors,  in  try- 
ing to  pay  said  debts.  It  is  our  opinion  that 
the  court  below  not  only  was  Justified  in  re- 
fusing to  charge  the  executor  with  any  more 
than  he  had  returned  on  account  of  said 
claims  against  Guthrie  &  Norris,  but  the  court 
should  have  also  refused  to  require  the  execu- 
tor to  pay  farther  Interest  on  said  $1,500,  in- 
asmuch as  It  was  dearly  shown  that.  In  giv- 
ing credit  therefor  before  the  actual  coUec- 
tlou  of  that  amount,  the  executor  involved 
himself  in  a  personal  loss  ot^^SOO,  beMdes 
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having  returned  interest  on  said  $1,500  from 
tlie  time  it  was  so  credited  to  the  estate,  as 
al)oye  shown. 

Regarding  the  rate  of  interest  which  ought 
to  be  Imposed  on  the  executor,  the  court  be- 
low so  ordered  the  accounting  that  he  should 
be  required  to  pay  compound  interest  on  all 
funds  to  the  credit  of  the  estate,  not  deposit- 
ed at  interest  in  bank,  at  the  rates  of  IS,  15, 
and  12  per  cent,  per  annum  compound,  dur- 
ing stated  periods  of  the  administration.  The 
sum  so  accruing  by  those  rates  was  com- 
poimded  by  annual  rests  to  carry  the  interest 
over  as  principal.  The  rates  required  are, 
according  to  the  evidence,  near  the  maximum 
rates  shown  to  have  been  obtainable  on  loans 
by  banks  during  the  periods  stated,  there  be- 
ing no  restriction  by  law  on  the  rate  of  in- 
terest which  might  be  agreed  upon  between 
borrowCT  and  lender.  The  legal  rate  provid- 
ed by  statute,  enforceable  on  demands,  in 
the  absence  of  an  agreed  rate,  during  the 
same  period,  was,  and  still  is,  10  per  cent, 
per  annum.  The  statute  In  force  since  1872 
on  this  subject  reads  as  follows:  "Creditors 
shall  be  allowed  to  collect  and  receive  inter- 
est when  there  is  no  agreement  as  to  the  rate 
thereof,  at  the  rate  of  ten  per  cent  per  an- 
num for  all  moneys  after  they  become  due, 
on  any  bond,  bill,  promissory  note,  or  any 
other  Instrument  of  writing,  and  on  any  Judg- 
ment rendered  before  any  court  or  magis- 
trate authorized  to  enter  up  the  same,  within 
the  territory,  from  the  day  of  entering  up 
such  Judgment,  until  satisfaction  of  the  same 
be  made;  likewise  on  money  lent,  or  money 
due  on  the  settling  of  accounts,  from  the  day 
of  such  settlement  of  accounts,  between  the 
parties,  and  ascertaining  the  balance  due;  on 
money  received  to  the  use  of  another,  and 
retained  without  the  owner's  knowledge,  and 
on  money  withheld  by  an  unreasonable  and 
vexatious  delay."  Comp.  St  div.  6,  {  1237. 
We  have  been  unable  to  find  authority  to  sup- 
pwrt  the  proposition  that  a  court  has  Jurisaic- 
tion  to  impose  arbitrary  rates  of  Interest, 
above  the  statutory  rate,  in  an  equitable  ac- 
counting with  a  trustee,  although  courts  of 
equity  frequently  require  a  lower  rate  In  such 
accountings  as  an  equitable  rate.  In  Eng- 
land there  appears  to  have  been  a  rule  of 
equity  requiring  what  Is  called  an  "equita- 
ble" rate  of  Interest  in  accounting  with  trus- 
tees, and  this  rate  Is  uniformly  lower  than 
the  legal  rate.  The  legal  rate  there  being  6 
per  cent,  equity  usually  required  4  per  cent 
In  such  accoimtjngs,  under  the  name  of  "equi- 
table interest  In  mitigation  of  legal  rates." 
Fonbl.  Eq.  443,  note.  Mr.  Spence,  the  stand- 
ard English  authority  on  Equity  Jurispru- 
dence, says:  "Whore  it  appears  that  the  trus- 
tee or  executor  has  improperly  or  unneces- 
sarily kept  balances  or  any  considerable  por- 
tioa  of  trust  moneys  in  his  hands,  he  will 
be  charged  with  Interest  on  what  he  has  so 
retained,  generally  at  four  per  cent,  but  un- 
der special  drctimstances.  at  five  per  cent" 
2  Spence,  Eq.  Jur.  920.     From  a  passage  in 


the  opinion  delivered  by  Lord  Cbancdkr 
Brougham  In  1834,  in  Docker  ▼.  Somes,  2 
Mylne  &  E.  666,  it  appears  conclusively  that 
English  courts  of  chancery  did  not  feel  at 
liberty  to  impose  arbitrary  rates  of  intwest 
upon  trustees  in  such  accountings,  exceeding 
the  legal  rate.  As  to  the  rule  in  the  United 
States,  Mr.  Perry,  in  bis  examination  of  the 
subject,  says:  "In  the  United  States  there 
is  no  law  by  which  different  rates  of  Interest 
can  be  applied  to  different  degrees  of  negli- 
gence or  miscMiduct,  and  the  only  Question 
here  is  whether  simple  oe  compound  interest 
shall  be  imposed."  Further  along,  in  sum- 
ming up  his  examination,  he  says:  "The  rate 
established  by  law  as  the  legal  rate,  in  the 
absence  of  special  arrangements,"  governs 
courts  of  equity  in  accounting  with  trustees 
In  tills  coimtry.  2  Perry,  Trusts,  S  4G8.  Mr. 
Story  expresses  the  same  view,  saying:  "And 
the  trustee,  by  mixing  trust  money  with  his 
own,  at  his  banker's  or  otherwise^  will  be- 
come responsible  tor  the  replacing  of  the 
money,  and  lawful  Interest  during  the  in- 
tervening period.  •  •  •  So,  too,  when 
the  trustee  makes  an  improp»'  InTestment  of 
trust  funds,  he  t>ecomeB  responsible  for  the 
same,  with  interest"  2  Story,  Eq.  Jnr.  i 
1277e.  The  same  conclusion  is  reached  by 
Mr.  Page  in  his  recent  research  on  Execu- 
tors and  Administrators,  found  in  7  Am.  & 
Eng.  Enc.  Law,  pp.  426-429,  with  copious 
citations.  In  Schleffelln  v.  Stewart,  1  Johns. 
Oh.  620,  although  one  of  the  severest  cases  in 
this  country  in  its  exaction  from  the  truste*. 
there  appears  to  have  been  no  thought  of  Im- 
posing rates  higher  than  the  legal  rate  of  7 
per  cent  See,  also,  Clarkson  ▼.  I>e  Peyster. 
1  Hopk.  Ch.  426.  In  Califwnla  we  find  it 
held  that  the  legal  rate  of  interest  shoold 
not  be  exceeded  in  such  accountings.  Estate 
of  Clark,  53  Cal.  355;  Merrifleld  v.  Longmire. 
66  Cal.  180,  4  Pac.  1176;  In  re  Eschrich,  85 
Cal.  98,  24  Pac  634.  There  Is  a  passage  in 
Cruce  V.  Cruce,  81  Mo.  676,  relied  on  by  re- 
spondent to  sanction  the  requirement  of  in- 
terest above  the  rates  fixed  by  statute;  and, 
while  it  may  l>e  so  construed,  we  do  not  think 
such  was  intended  to  be  held,  for  in  that  case 
only  the  legal  rate  of  10  per  cent  was  al- 
lowed, and  under  the  passage  relied  on  is 
cited  Frost  v.  Winston,  32  Mo.  489,  where  it 
appears  the  rate  charged  was  that  prescribed 
by  law.  In  the  examination  of  a  great  many 
cases  on  this  subject,  and  especially  all  of 
those  cited  by  respondent  we  fall  to  find  any 
authority  contradicting  the  text  of  Mr.  Perry. 
— that  the  legal  rate  is  not  exceeded  unless  a 
lawful  contract  provides  for  a  higher  rate. 
We  now  pass  to  a  brief  examination  of  the 
question  of  compounding  interest  In  account- 
ing with  trustees.  Near  the  close  <rf  the  last 
century  the  remedy  of  compounding  Interest 
in  such  cases  appears  to  have  come  Into 
vogrue  in  the  courts  of  equity  of  England  and 
the  United  States,  as  a  convenient  and  po- 
tent remedy  to  draw  from  delinquent  trustees 
the  actual  or  presumed  profits  derived  from 
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reKard.  In  1805  we  find  Lord  Bldon,  in 
»amlnatlon  of  the  question  of  compound- 
interest  In  such  accountings,  (Raphael  v. 
bm,  11  Ves.  92,)  so  much  in  doubt  as  to 

proper  practice  that  he  postponed  the 
ideration  to  give  time  to  make  special 
tlry  on  the  subject,  observing  that  It  was 
atter  of  great  Importance.  And  for  his 
rmation,  it  appears,  he  went,  not  to  re- 
8  or  treatises,  but  caused  Inquiry,  to  be 
e  of  the  masters  In  chancery  as  to  their 
>rstanding  of  the  correct  practice.  See, 
,  an  examination  of  this  subject,  from 
listorical,  as  well  as  legal,  point  of  view, 
Liord  Chancellor  Brougham  in  Docker  v. 
es,  supra;  by  Chancellor  Kent  In  Schief- 
i  T.  Stewart,  supra;  by  Chancellor  San- 

In  Clarkson  v.  De  Peyster,  supra;  by 
Justice  Grier  In  Barney  v.  Saunders,  16 
7.  443;  Perry,  Trusts,  and  cases  cited 
jr  section  468;  Cruce  v.  Cruce,  supra;  the 
ograph  by  Mr.  Page,  of  the  Pennsylvania 
on    Executors    and    Administrators,    7 

&  Eng.  Enc.  Law,  425  et  seq.;  and  the 
orate  note  to  Walls  v.  Walker,  99  Am. 
296.  There  is  no  doubt  that  the  doc- 
i  has  been  applied  along  down  through 
present  century,  where  circumstances  ap- 
ed to  warrant,  as  shown  by  an  examina- 

of  the  cases;  but  as  to  the  special  con- 
tns  to  which  it  ought  to  be  applied,  and 

0  the  rate  of  compound  interest  consid- 
equitable,  there  seems  to  be  much  dl- 

ity  of  opinion.    Sometimes  the  rule  has 

1  exerted  with  extreme  rigor  against  a 
tee  guilty  of  fraud  In  respect  to  the  trust 
ts,  whereby  he  sought  to  enrich  himself 
cfrom,  as  was  done  by  Lord  Cliancellor 
Shborough,  In  1708,  In  Raphael  v.  Boehm, 
a.  Of  this  case.  Lord  Gtaanoellor  Brou^- 
says  (see  Docker  v.  Somes,  supra)  it  was 
strongest  Instance  of  compounding  in- 
it  against  a  trustee  In  England;  but  It 

a  case  where  "a  gross  breach  of  trust 
been  committed,  for  the  large  sum  of 
DO  pounds  was  expressly  directed  to  be 
out  from  acciunnlation,  and,  the  executor 
ng  thought  proper  to  employ  it  in  his 

trade,  the  court  ordered  him  to  be 
ged  with  Interest  at  five  per  cent  from 
time  of  the  executor's  death,  with  half- 
-ly  rests,  and  interest  for  the  Intermedl- 
ttmes.  All  the  Judges  who  have  men- 
ad  this  decree  have  considered  it  severe." 

he  adds  that  in  this  "most  remarkable 
,  which,  indeed.  Is  always  cited  to  be 
)tod,  If  not  disapproved,  the  compound 
•est  was  given  with  a  view  to  the  cul- 
lity  of  the  trustee's  conduct,  and  not 
1  any  estimate  of  the  profits  he  had  made 
it."  As  has  been  mentioned,  the  case 
chieffelin  v.  Stewart,  supra,  before  Chan- 
•r  Kent  in  1815,  is  considered  one  that 
led  the  rule  with  great  severity.    There- 


any  benent  or  advantage  to  the  estate;  ana 
the  chancellor  approved  the  report  of  the 
master  charging  the  executor  the  legal  rate  of 
7  per  cent,  interest,  with  annual  rests  for  com- 
pounding the  same.  One  of  the  cases  relied  on 
by  Chancellor  Kent  in  support  of  that  Judg- 
ment was  Raphael  v.  Boehm,  supra,  but,  of 
course,  without  knowledge  of  the  estimate  In 
which  It  was  held  by  the  English  bench,  as 
appeared  by  later  comments;  and  the  case  of 
Schleffelln  v.  Stewart,  notwithstanding  the 
great  weight  of  authority  It  carried  by  rea- 
son of  the  acknowledged  learning;  and  Judicial 
ability  of  the  chancellor  who  delivered  the 
opinion,  in  Its  turn  seems  to  have  been  shaken 
by  subsequent  adjudications  In  New  York,  at 
least  as  to  the  rigor  with  which  It  applied  the 
rule  of  compounding  Intetest  Clarkson  v. 
De  Peyster,  supra;  De  Peyster  v.  Clarkson, 
2  Wend.  78.  Mr.  Perry  states,  as  his  deduc- 
tion from  the  authorities,  that:  "It  Is  diffi- 
cult to  lay  down  any  general  rale  that  Is 
equitable,  and  applicable  to  all  cases,  as  to 
the  Interest  trustees  shall  pay  upon  trust 
funds  In  their  hands.  In  England,  if  trus- 
tees suffer  money  to  remain  in  their  own 
hands,  or  in  the  hands  of  third  persons, 
or  in  bank,  for  an  unreasonable  time.  In 
addition  to  their  liability  for  Its  loss  dur- 
ing such  dday,  they  wUl  be  charged  with  in- 
terest at  the  rate  of  four  per  cent.-;  but  If 
the  trustees  are  grossly  negligent  or  corrupt, 
or  improperly  call  In  the  money  from  a  prop- 
er Investment  and  suffer  It  to  lie  Idle,  or  If 
they  use  It  In  trade  or  speculation,  or  Invest 
it  in  improper  places,  the  court  will  charge 
them  with  interest  at  the  rate  of  five  per 
cent;  and  in  certain  special  cases  of  mis- 
conduct the  court  will  order  annual  or  semi- 
annual rests,  tor  the  purpose  of  charging 
them  with  compound  into'est  In  the  United 
States  there  is  no  law  by  which  different 
rates  of  Interest  can  t>e  applied  to  different 
degrees  of  liegllgence  or  misconduct;  and 
the  only  question  here  Is  whether  simple  or 
compound  interest  shall  be  imposed.  The 
general  rules,  so  far  as  they  can  be  drawn 
from  all  the  cases,  are  as  follows:  (1)  If  a 
trustee  retains  balances  in  his  hands  which 
he  ought  to  have  Invested,  or  delays,  for  an 
unreasonable  time,  to  invest,  or  if  he  min- 
gles the  money  with  his  own,  or  uses  It  in 
his  private  business,  or  depodts  it  In  bank  in 
his  own  name  or  in  the  name  of  the  firm  of 
which  he  was  a  member,  or  neglects  to  set- 
tle his  account  for  a  long  time,  or  to  dis- 
tribute or  pay  over  the  money  when  he 
ought  to  do  so,  he  wUl  be  liable  to  pay  sim- 
ple interest  at  the  rate  established  by  law 
as  the  legal  rate  In  the  absence  of  special 
agreements.  This  rule  to  subject  to  the  quali- 
fication that  trustees  cannot  make  any  advan- 
tage to  themselves  out  of  the  trust  fund;  and. 
If  they  make  more  than  legal  Interest,  they 
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«!;".!!  pny  more,  as,  !f  thoy  maUo  usnriooa 
loaus,  tlioy  shnll  bo  clii:r;ro<J  with  all  their 
jriiins  from  the  use  of  the  money.  If  the 
trustee  cannot  show  what  amount  of  Inter- 
est he  has  received,  he  shall  be  charged  with 
legal  interest  from  the  time  when  the  regu- 
lar investment  ought  to  have  been  made. 
There  may  be  an  exception  to  the  rule  that  a 
deposit  of  the  trust  money  In  bank  in  the 
name  of  the  trustee,  or  a  mixing  of  the  trust 
fund  with  his  own,  will  impose  a  liability  of 
iegal  Interest  There  must  be  some  cle- 
ment of  a  breach  of  trust  in  the  transaction, 
or  a  breach  of  duly."  1  Perry,  Trusts,  8 
46S. 

There  are  cases  of  comparatively  recent 
date,  however,  in  which  compound  interest 
has  been  held  proper  by  the  supreme  court 
of  one  state,  and  refused  by  that  of  another, 
where  the  cases  appear  to  be  surroimded  by 
quite  similar  circumstances.  This  will  be 
seen  by  a  comparison  of  Clark's  Estate,  Uer- 
•rifleld's  Estate,  and  In  re  Eschrich,  supra, 
with  the  case  of  Cruce  v.  Cruce,  supra, 
where,  apparently  under  very  similar  facts, 
•the  Onlifomla  court  allowed  7  per  cent.,  com- 
pounded by  annual  rests,  while  the  supreme 
court  of  Missouri  allowed  only  simple  in- 
terest at  the  legal  rate  of  10  per  cent  But 
in  the  treatment  of  the  latter  case,  after 
referring  to  the  fact  that  "the  rule  of  exact- 
ing interest  from  delinquent  trustees  has 
nowhere  been  enforced  more  rigorously"  than 
in  Missouri,  it  was  said  that  If  the  interest 
had  been  compounded  by  annual  rests  "at 
the  low  rate  of  six  per  cent."  it  would  have 
been  allowed  to  pass;  "but,  as  every  case 
must  be  determined  according  to  the  facts 
and  circumstances  peculiar  to  it,  I  am  sat- 
isfied," says  the  author  of  that  opinion, 
"that  It  would  be  inequitable  to  order  in- 
terest compounded  at  the  high  rate  of  ten 
per  cent,  per  annum  against  the  respondent. 
My  reasons  for  this  conclusion  are  as  follows: 
First  the  account  extends  through  fifteen 
years.  The  result  of  the  computation,  like 
all  such  arithmetical  results,  would  be  sur- 
prising and  excessive.  It  would,  In  my  judg- 
ment, exceed  what  could  be  expected  from 
any  prudent  and  careful  administration  of 
the  estate  under  (Wdinary  circumstances.  I 
think  it  would  be  a  marvelous  achievement 
for  any  trustee  of  ordinary  skill  and  pru- 
drace  to  keep  a  fund  of  five  or  six  thousand 
dollars  so  constantly  and  securely  invested  for 
a  period  of  fifteen  years  as  to  produce  the 
net  result  of  compotmd  interest  at  ten  per 
cent  per  annTun.  In  the  ordinary  course  of 
events,  there  would  necessarily  be  intervals 
of  irregular  length  between  investments,  not 
to  say  anything  of  possible  loss  and  depre- 
ciation of  security.  The  ability  of  investing 
the  interest  annually,  as  soon  as  collected, 
may  well  be  doubted  when  we  consider  Its 
moderate  v<*nme,  and  the  frequency  with 
which  it  would  have  to  be  put  out  The 
exaction  of  compound  lntM«st  at  such  a 
.high    rate,    for   so   long   a   period   of   time, 


n-ould,  In  my  judgment,  be  a  departure  fFoc 
the  lending  principle  which  requires  the  cbaii- 
cellor  to  approximate,  as  near  as  possitrie. 
the  actual  or  presumed  gains  and  profits  of 
the  fund."     Cruce  v.  Cruce,  supra. 

The  theory  upon  which  the  court  exactw! 
such  extraordinary  rates  of  compound  Inter- 
est from  the  executor  in  the  case  at  bar 
was  that,  according  to  the  testimony  of  tbe 
bankers,  money  could  have  been  loaned,  at 
the  time  In  question,  at  such  rates.  Nowher? 
in  the  record  is  there  shown  any  proof  as  to 
the  net  result  of  loaning  money  during  a 
given  period,  even  by  such  experienced  finaji- 
ders  as  bankers,  attee  deducting  expense* 
and  losses,  in  order  to  ascertain  the  net 
profits  which  could  be  derived  from  the  use 
of  money  by  way  of  into'est  Without  any 
such  inquiry,  the  rates  of  18,  15,  and  12  per 
cent  were  designated  by  the  court  for  stated 
periods  cff  the  administration,  and  the  ref- 
eree was  directed  to  compute  at  those  rates, 
during  such  periods,  compounding  hy  annuil 
rests.  Would  It  not  be  somewhat  anaiogoos 
if,  in  a  given  case,  it  was  found  a  bailee  of 
another's  carriage  horse  had  kept  and  used 
it  for  the  period  of,  say,  five  years,  and,  is 
order  to  charge  the  bailee  with  tbe  pn>£t 
of  such  use,  the  court  should  take  proof  of 
the  price  for  a  livery  animal,  of  like  qnalitj. 
for  one  day,  and  without  further  Inquiry  as 
to  expense  of  feeding  or  care,  or  as  to  tbe 
time  such  animal  would  ordinarily  lie  idl^ 
the  court  should  order  the  case  to  a  refare 
to  cast  the  aggregate  for  the  whole  poiod 
at  the  price  stated  for  a  day,  and  enta-  Judg- 
ment accordingly?  If  liverymen  could  so 
reckon  profit,  their  prosperity  would  no 
doubt  be  far  different  than  practical  expe- 
rience demonstrates.  So,  if  loans  of  mone; 
always  promptly  returned  at  matmity  with 
the  stipulated  interest  and  the  gross  rate 
was  never  diminished  by  loss  or  delir 
through  deterioration  of  securities,  deatli. 
disaster,  or  fraud,  or  by  the  expense  of 
constant  attrition  to  such  affairs,  the  em- 
ployment of  professional  services,  of  Ittiia- 
tion,  and  so  forth,  even  then  It  would  n<x 
be  possible,  in  practice,  to  make  the  gals 
compound  along  tbe  line  of  the  highest  rates 
attainable,  because.  In  practice,  it  would  not 
be  possible  to  reloan  the  money  and  the 
accumulated  interest  the  Instant  It  was  due 
If  the  debtor,  through  stublwm  neglect  <x 
misfwtune,  is  delinquent  in  payment,  tbe 
law  must  be  resorted  to,  and  for  such  delay 
it  will  not  require  from  the  delinqtuent  debtor 
compound  Interest;  so  that  In  demandins 
return  of  compound  Interest,  at  the  loaning 
rate,  in  such  instances,  (which  are  not  In- 
frequent in  experience,)  the  law  would  de- 
mand on  the  one  hand,  of  the  thistce,  what 
it  would  not  allow  him  to  collect  on  tbe 
other.  The  problem  of  compotmd  Interest, 
when  set  In  motion,  moves  on  for  its  allotted 
period  with  the  certainty  of  time  and  math- 
ematics. All  other  conditions  are  assumed. 
It  considers  no  delay,  no  failture,  no  expense: 
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ne  reionncu  tne  instant  or  its  payment, 
.e  problem  contemplates  constant  accretion 
a  composite  process,  but  no  dimlntitlon; 
omits  no  farthing,  nor  allotra  any  to  escape 
len  gathered,  not  even  so  much  as  the 
pense  of  postapre,  or  the  wear  of  shoe 
ither,  to  make  a  demand.  The  thriftiest 
maftement  and  most  fortunate  consumma- 
n  In  practice  cannot  hope  to  reach  the 
otient  gathered  by  the  problem  In  the  long 
Q,  unless  odds  are  given,  In  fixing  the  rate 
be  compounded,  to  otTset  the  expenses, 
lays,  and  failures  met  with  In  practical 
perience.  But  with  allowance  for  such 
ntlngendes.  In  fixing  such  rate,  no  doubt 
mmon  experience  will  admit  that  It  Is 
actical  to  gain  compound  interest;  and  it 
s  been— no  doubt.  Justly— held  equitable 
accounting  with  trustees,  where  they  have 
their  bands  money  for  accumulation,  or 
lich  was  made  to  accumulate,  or  has  been 
ed  for  the  trustee's  profit,  to  require  com- 
und  interest.  But  the  rate  must  be  fixed 
th  due  consideration,  or  the  result  will  be 
iind  out  of  all  proportion  to  what  could 
ve  been  accomplished  In  the  field  of  prac- 
nl  atTairs.  We  are  suggesting  here  nothing 
w,  for  these  conditions  have  undoubtedly 
en  considered.  If  not  mentioned  in  detail, 
•  coiurts  of  equity,  as  shown  In  the  fact 
at  they  hare,  in  general,  gauged  their  re- 
irements  accM-dingly.  But  sometimes,  as 
ight  have  been  expected  In  the  application 
an  abstract  mathematical  rule,  the  exact 
latlons  of  which  to  practical  results  is  not 
slly  detected,  some  hardship  may  have 
en  worlied. 

There  Is  evidence  In  the  record  to  the  ef- 
;t  that,  from  time  to  time  during  the  perl- 
In  question,  bnnlcing  Institutions  contract- 
to  pay,  for  the  use  of  funds  left  with 
om  for  a  stated  time,  a  certain  rate  of  In- 
•est  p«  annum.    TJiat  Is  the  only  evidence 
the  record  which  approaches  a  safe  crite- 
)n    from    which    there   might    have    been 
und  the  measure  of  net  profits,  or.  In  other 
3rds,    the   net   earnings    which   could    be 
unted  on  for  the  use  of  money  by  way 
Interest.    While  this  testimony  did  not 
ke  that  form  of  inquiry  exactly.  It  Is  evi- 
nce of  what  money   could  have  earned, 
loed  in  such  Institutions;  tliey  insuring  the 
teiy  thereof,  so  far  as  tiielr  own  responsl- 
'.ity  went,   and   bearing  the  expense  and 
9s   Incident  to  Its  use.     The  tendency  of 
Is  evidence,  more  than  any .  other  in  the 
cord,  Is  to  show  what  such  financial  Instl- 
tions  could  afford  to  pay  for  the  use  of 
oney,  and  Insure  its  safety,  and  bear  the 
pense  and  loss  incurred  m  handling.    Who 
e  more  likely  to  get  greater  profit  from  the 
e  of  money,  under  fairly  safe  and  conserv- 
:ive  conditions  of  handling,  than  bankers? 
:,  there  are  other  financiers  or  business  men 
<'ho  can  do  better,  la  It  not  likely  bankers 


tor,  when  the  rate  in  the  banks  went  below 
8  per  cent,  the  evidence  Is  that  he  kept  on 
returning,  at  that  rate,  on  moneys  to  the 
credit  of  the  estate  not  in  bank.  If  we  look 
to  the  precedents  In  the  boolis,  we  find,  too, 
tb.it  the  returns  of  this  executor,  made  with- 
out delinquency  or  any  suspicion  of  fraud, 
rise  above  the  exactions  from  trustees,  by 
way  of  compound  interest,  in  cases  where 
their  accounts  were  delinquent  and  conduct 
culpable.  Shall  a  Judgment  of  greater  se- 
verity be  pronounced  In  this  case  than  in 
such?  It  appears  from  numerous  precedents 
from  all  sections  of  the  country  that  this 
case  would.  In  those  courts,  be  dismissed, 
because  the  executor  has  voluntarily  and 
promptly  made  returns  of  income  double  what 
could  have  been  obtained  by  the  course  con- 
templated by  the  testator's  will,  and  more 
than  the  banks  would  have  allowed  during 
considerable  portion  of  the  time,  and  more 
than  the  cotu^  have  found  equitable  to  ex- 
act in  accountings  with  trustees  whose  con- 
duct was  found  grossly  detrimental  to  the  in- 
terests of  the  estate.  This  must  be  admit- 
ted. And,  even  granting  the  worst  that  has 
been  asserted  against  the  executor  In  the 
case  at  bar,— the  temporary  use  of  certain  of 
the  trust  funds  in  private  affairs,  which  is 
made  the  occasion  tne  exacting  compound  in- 
tevest  in  several  cases,  as  we  have  seen,— 
still  it  appears,  and  is  not  disputed,  that  this 
executor  has  seen  to  It  that  the  estate  in  no 
way  suffered  detriment  therefrom,  and  gained 
considerably  thereby.  If  a  man's  foot  slip, 
or  if  he  stumbles,  and  then,  regathering  him- 
self, walks  uprightly,  and  delivers  his  bur- 
den In  advance  of  all  others,  without  one 
whit  missing,  shall  be  be  turned  upon,  and 
scourged  with  a  severity  exceeding  that  laid 
niton  one  who  refuses  to  proceed  with  the 
discharge  of  his  duty  altogether?  It  may  be 
answered  that,  if  one  who  waivers  Is  al- 
lowed to  go  without  punishment,  others  win 
walk  nnsteadUy.  This  answer  does  not  meet 
the  situation.  If  he  was  found  delinquent. 
It  would  be  time  to  consider  his  punishment, 
but  if,  not  finding  him  delinquent  in  any  re- 
spect, more  is  exacted  than  for  entire  neg- 
lect, absolute  default  would  be  encouraged 
by  such  unjust  Judgment 

Bat,  laying  aside  all  figures  of  speech,  as 
not  much  to  be  indulged  In  Jndldal  inves- 
tigations, and  viewing  all  phases  of  this  case 
In  the  plainest  fashlcm,  it  appears  that  If 
heavier  Judgment  Is  laid  on  such  a  case  as 
this,  the  court  win  thereby  designate  the 
plane  of  its  exactions  much  higher  than  any 
court  has  attempted  to  maintain,  so  far  as 
we  have  been  able  to  discover.  With  the 
carefulest  investigation  of  the  law  and  facts, 
our  deliberate  Judgment  is  drawn  to  a  nega- 
tive conclnslcm  on  every  vital  point  in  this 
case.  There  is  no  hardship  In  tills,  for  the 
executor  must  bav<e  managed  the  affairs  of 
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the  estate  -with  soUcitude  for  the  welfare  of 
the  heirs,  and  that  liis  luauagement  has  been 
largely  fruitful  of  benefits  to  them  Is  frankly 
admitted.  Such  reaiilta  as  are  shown  In  this 
case  do  not  come  from  Indifference  or  neg- 
lect. In  rendering  the  exti'a ordinary  Judg- 
ment in  this  case,  we  think  the  learned 
Judge  of  the  court  below  must,  without  the 
dcUbiTatlon  usuaUy  manlftsted,  have  adopt- 
ed views  urged  by  the  forceful  Sequence  of 
petitioner's  counsel;  but  things  only  assum- 
ed, in  whatsoever  eloquent  phrase,  or  forms 
only  painted,  however  real  they  seem  at  first 
impression,  cannot  support  the  Judgment  of 
a  court  An  order  will  therefore  be  entered, 
reversing  the  Judgment  in  this  proceeding, 
and  remanding  the  case,  with  directions  to 
enter  Judgment  In  the  court  below  dismissing 
this  proceeding,  at  the  cost  of  petitioner. 

PBMBBRTON,  0.  J.,  and  DB  WITT,  J., 
concur. 

On  Rdtieorlng. 
(March  12,  1894.) 

PER  CURIAM.  Since  the  determination 
of  this  appeal,  motion  for  rehearing  has  been 
presented,  and  given  careful  consideration, 
besides  allowing  counsel  the  unusual  privi- 
lege of  argument  to  more  fully  expound  the 
grounds  on  which  motion  for  rehearing  is  de- 
manded. Nevertheless,  there  has  been  no  ez- 
posltlMt  of  points  wherein  the  court  over- 
looked or  OToneously  applied  any  pertinent 
or  controlling  authorities  or  material  facts  in 
the  original  determination.  On  the  contrary, 
this  retrospection  of  the  case,  in  the  light  of 
motion  for  rehearing,  tends  to  confirm  the 
views  of  the  court  heretofore  expressed,  as 
fully  in  accord  with  the  authorities  and  facts, 
and  that  a  Just  and  propa'  determination 
was  reached.  The  same  will  therefore  be  al- 
lowed to  stand  as  wiglnally  announced. 

This  motion  for  rehearing,  however,  raises 
a  new  point  in  the  case,— which  hitha-to  was 
neither  presented  in  brief  nor  argument  on 
the  appeal;  nor  does  it  appear  that  consid- 
eration thereof  was  had  in  the  trial  court,— 
namely,  that  in  certain  years  the  probate 
court  of  Lewis  and  Clarke  county,  then  hav- 
ing Jurisdiction  of  said  estate,  allowed  the 
executor  a  bighw  rate  of  commission  by  1 
per  cent  than  the  statute  then  provided;  in 
other  woriB,  it  is  asserted  that,  at  certain 
times  when  6  per  cent  commission  was  al- 
lowed the  executor,  the  statute  prescribed 
only  4  per  cent  It  is  obvious,  this  being  a 
coort  of  review,  and  not  of  original  Inquiry 
in  these  matters,  it  should  not  enter  upon  an 
investigation,  or  make  any  order,  touching 
this  question,  for  the  reason  already  men- 
tioned,—that  no  inqtilry  or  determination  on 
that  feature  of  the  case  appears  to  have 
been  made  in  the  trial  court  Therefore, 
there  is  no  order  or  determination  of  the  trial 
court  to  review.  The  trial  court  denied  the 
executor  all  commissions  on  grounds  which 
did  not  touch  the  question  of  his  having  been 


allowed  by  the  probate  conrt  a  rate  exceed- 
ing that  provided  by  statute.  Tliat  partico- 
lar  question  seems  not  to  have  been  adjudi- 
cated. But  whatever  inquiry  or  order  «»- 
ceming  the  readjustment  of  said  oommis.sioD 
on  the  groimd  alleged  may  be  pertirPE: 
should,  in  the  first  instance,  be  proceeded 
with  in  the  trial  court  The  motiom  for  re- 
hearing will  tbo-efore  be  denied. 


OSBORN  V.  KETCHtTM  et  mt. 
(Supreme  Court  of  Oregon.    Feb.  26,  ISBi.) 
Plbading— AcTiox  TO  RsFORX  A.  Dkkd — Pm- 

TIOS — EVIDBXCE — SdPFICIESCT. 

1.  A  complaint  in  an  action  to  reform  i 
deed  is  anSScient  in  the  absence  of  a  demnrrer. 
where  it  alleges  that  to  make  the  deed  con- 
form to  the  intent  of  the  parties,  the  d«- 
scriptlon  should  be  amended,  thoa{:h  it  faib 
to  allege  that  it  was  the  intent  of  the  grantee 
to  purchase,  and  of  the  grantor  to  convey.  cb« 
land  thus  described,  or  that  the  mistake  was 
mutual,  or  that  there  was  any  contract  be- 
tween the  parties  to  the  deed. 

2.  In  an  action  to  reform  a  deed  which 
described  the  land  by  metes  and  boonds,  it  ap- 
peared that  the  initial  point  of  the  descripdoa 
was  a  permanent  monument;  that  a  county 
road  mentioned  in  one  of  the  calls  of  the  deed 
was  also  a  permanent  monument  but  was  io- 
conslstent  with  the  line  described  as  the  north 
boundary  of  the  tract  conveyed;  and  that,  on 
a  survey  being  made  according  to  the  pnts  and 
calls  In  the  deed,  a  narrow  strip  of  land  was 
left  lying  between  the  tract  conveyed  and  sudi 
county  road.  There  was  evidence  tliat  th* 
grantor  pointed  out  the  place  where  he  thon^: 
the  west  line  would  intersect  such  road,  anj 
that  he  suggested  a  building  niot  and  assisted 
the  grantee  in  building  a  dwelline  on  sach  stnp. 
Beld,  that  a  decree  reforming  the  deed  so  as 
to  include  such  strip  was  supported  bj  the  evi- 
dence. 

Appeal  from  circuit  court  Benton  connty: 
J.  C.  Fullerton,  Judge. 

Action  by  Louisa  P.  Osbom  against  M.  B. 
Ketchum  and  Amanda  Ketcbnm  to  reform  a 
deed.  From  a  Judgment  for  plaintUf,  defend- 
ants appeaL     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  Moore,  J.: 

Tills  is  a  suit  to  reform  a  deed.  Tbe  facts 
show:  That  the  defendant  M.  B.  Ketchum 
was  the  owner  In  fee  of  that  portion  of  the 
west  half  of  the  donation  land  dalm  of  John 
Phillips  and  wife,  In  Benton  connty.  Dr.,  lying 
south  of  a  coimty  road  that  runs  north,  73 
degrees  west  ftom  the  east  bonndaiT  of  said 
tract  the  southeast  corner  of  which  Is  22 
ohains  and  65  links  south  of  the  center  of 
said  coimty  road.  That  he  and  the  defend- 
ant Amanda  Ketchum,  his  wife,  on  Augn«t 
13,  18SS,  In  consideration  of  $600,  duly  gracT- 
ed  and  conveyed  to  one  F.  Critchers<i:i  tbe 
followhig  described  premises,  to  wit:  ■  Be- 
ginning at  the  southeast  corner  of  tin-  wi  st 
half  of  the  original  donation  land  cbiim  of 
John  Phillips  and  Rhoda  Phillips.  Irs  \\:f.- 
ftom  the  U.  S.  government  it  brfti?  cl;rtii 
No.  (CO)  sixty,  notification  No.  6,251>.  iu  n-n- 
ton  county,  Oregon;  running  thenc-o  wpjs-.-rty 
along  the  south  line  of  said  claim  <'i;;hry  (&■>) 

Digitized  by  VjOOQ  IC 


Or.) 


OSBORN  B.  KETCHUM. 


973 


rods;  thence  northerly  eighJy  (80)  rods;  thence 
easterly  with  the  meanderings  of  the  road 
eighty  (80)  rods;  thence  southerly  eighty-one 
rods,  to  the  place  of  beginning.  The  Inten- 
tion of  this  conveyance  Is  to  convey  forty  (40) 
acres  of  land  out  of  the  sontheast  corner  of 
the  west  half  of  said  claim,  In  as  near  square 
-fshape  as  can  be  had."  That  in  the  spring  of 
1890  the  defendant  M.  B.  Ketchum  had  the 
said  premises  surveyed  by  beginning  at  the 
•southeast  comer  of  said  tract,  and  following 
the  courses  and  distances  given  in  his  deed 
to  Critcherson,  and  there  was  found,  lying 
■between  the  said  survey  and  the  center  of  the 
county  road,  a  tract  2  chains  and  40  Ihiks 
wide  at  the  east  end,  that  gradually  grew 
wider  as  the  distance  increased  towards  the 
west.  That  said  Ketchum  and' wife,  Intend- 
ing to  convey  that  portion  of  said  tract  lying 
-north  of  and  between  said  survey  and  said 
county  road,  on  July  9,  1890,  for  the  ex- 
'  pressed  consideration  of  ilOO,  by  a  quitclaim 
deed  conveyed  the  same  to  their  son-in-law, 
Frederick  Koot,  but  designated  the  beginning 
at  a  point  81  rods  north  of  the  southeast  cor- 
ner of  the  Shoda  Phillips  donation  land  claim. 
That  said  Frederick  Root  and  wife,  on  August 
16,  1890,  for  the  expressed  consideration  of 
#200,  by  a  quitclaim  deed  conveyed  the  said 
tract  to  the  defendant'  Amanda  Ketchum, 
describing  the  said  premises  as  in  the  deed 
to  said  Root'  The  plaintiff  alleges  that  the 
premises  intended  to  be  conveyed  by  Ketchum 
to  Critclierson  were,  through  mistake,  incor- 
rectly described,  and  that,  in  order  to  make 
-said  deed  conform  to  the  actual  Intention  of 
the  parties.  It  is  necessary  that  the  said  de- 
scription should  be  amended  so  as  to  read  as 
follows,  to  wit:  "Beginning  at  the  southeast 
comer  of  the  west  half  of  the  original  dona- 
tion land  claim  of  John  Phillips  and  Bhoda 
Phillips,  his  wife,  from  the  United  States 
government,  it  being  claim  No.  sixty,  (00,) 
notiflcatlon  No.  six  thousand  two  hundred 
and  forty-nine,  (6,240,)  In  Benton  county, 
Oregon;  running  thence  westerly  along  the 
souih  line  of  said  claim  sixteen  (16)  chains 
and  thirteen  (13)  links;  thence  northerly 
twenty-six  (26)  chains  and  ninety-seven  (97) 
links  to  the  Yaquina  road;  thence  easterly  with 
the  mcanderings  of  the  road  sixteen  (16)  chains 
and  seventy  (70)  links  to  the  division  line  of 
s:i  i  d  claim ;  thence  southerly  along  said  division 
line  of  said  claim  twenty-two  (22)  chains  and 
sixty-flve  (65)  links,  to  the  place  of  beginning. 
The  Intention  of  this  conveyance  is  to  con- 
vey forty  (40)  acres  of  land  out  of  the  south- 
east comer  of  the  west  half  of  said  claim, 
extending  northerly  to  the  Yaquina  road,  in 
as  nearly  square  shape  as  can  be  had."  That 
Immediately  after  the  execution  and  delivery 
of  the  deed  from  Ketchum  to  Critcherson  the 
latter  went  iipon  and  established  the  bound- 
aries of  said  land  in  accordance  with  the 
amended  description.  That  Ketchum  was 
present,  and  afterwards  assisted  said  Critch- 
erson In  the  erection  of  buildings  and  other 
valuable  improvements  on  the  premises  so 


intended  to  be  conveyed,  but  outside  of  the 
limits  included  by  measurement  from  the 
initial  point,  according  to  the  erroneous  de- 
scription. That  said  Critcherson  is  the  son 
of,  and  acted  for,  the  plaintiff,  who  furnished 
the  money  to  make  the  purchase  of  said 
premises,  and  for  the  improvements  placed 
thereon,  and  that  on  September  14,  1889,  she 
had  said  premises  conveyed  to  her  by  the 
description  contained  in  the  deed  to  her  son, 
and  went  into  possession  of  the  premises  in- 
tended to  be  conveyed  with  the  knowledge 
and  consent  of  the  defendant  M.  B.  Ketchum. 
That  she  removed  from  the  state  In  July, 
1890,  and  thereafter  the  defendants  took  pos- 
session of  that  portion  of  the  premises  lying 
between  the  county  road  and  the  40-acre 
tract  described  in  the  Ketchum  deed  and  the 
house  thereon,  and  daim  to  have  some  right 
thereto  adverse  to  the  plaintiff.  'Wherefore 
she  prays  for  a  decree  correcting  the  descrip- 
tion of  said  premises,  for  judgment  for  ti^e 
rental  value  thereof  while  in  the  possession 
of  the  defendants,  and  for  her  costs  and  dis- 
bursements. The  defendant  Amanda  Ketch- 
um, for  her  separate  answer,  after  denying 
the  allegations  of  the  complaint,  alleges  the 
conveyance  of  said  premises  to  her  by  said 
Root  and  wife;  that  she  Is  an  innocent  pur- 
chaser for  a  valuable  consideration,  without  no- 
tice or  knowledge  of  any  claim  or  equity  of 
the  plaintiff.  The  defendant  M.  B.  Ketchum, 
for  his  separate  answer,  after  denying  the  al- 
legations of  the  complaint,  alleges  that  since 
July  9,  1890,  he  had  no  interest  in,  or  -claim 
to,  any  of  the  disputed  premises.  The  replies 
deny  the  allegations  of  new  matter  in  the  sep- 
arate answers,  and  the  cause,  being  at  issue, 
was  referred  to  take  and  report  the  evidence 
to  the  court,  whldti  having  been  done,  the 
coturt  found  that  the  equities  were  with  the 
plaintiff,  and  decreed  a  reformation  of  said 
deed,  rendered  a  Judgment  for  $114  for  the 
rental  value  of  said  premises,  and  for  the 
costs  and  disbursements,  against  the  defend- 
ants, from  which  they  appeaL 

S.  T.  Jeffreys,  for  appellants.  W.  G.  Cle- 
land,  for  respondent. 

MOORE,  J.,  (after  stating  the  facts.)  The 
plaintiff  fails  to  allege  that  it  was  Crltcher- 
son's  intention  to  purchase,  or  Ketchum's  to 
seU  and  convey,  the  real  property  mentioned 
in  the  amended  description,  or  that  there 
was  any  contract  entered  into  between  the 
said  parties,  or  that  the  mistake,  if  any,  in 
the  execution  of  the  deed,  was  mutual;  and 
the  defendants  contend  that,  on  account  of 
this  failure  to  so  allege,  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  suit  It  is  true  that,  in  a  suit  to  reform  a 
deed  for  mutual  mistake,  the  complaint 
should  distinctly  set  forth  the  original  a^rpe- 
ment  and  understanding  of  the  parties,  point 
out  with  denmess  and  precision  wherein 
there  was  a  mistake,  and  show  that  it  did 
not  arise  from  gross  negligence  of  the  plain- 


Digitized  by 


Google 


974 


PACIFIC  KEPOliTEB,  VOL.  35. 


(Or. 


tiff.  Lewis  T.  Lewis,  6  Or.  169.  In  the  case  [ 
at  bar  it  is  ollegetl  that,  to  make  the  deed 
conform  to  the  actual  intention  of  the  par- 
ties, the  description  should  be  amended  so 
as  to  read  as  described  in  the  complaint. 
The  record  shows  that  a  general  demurrer  to 
the  complaint  was  interposed,  which,  by 
consent,  was  OTerroled,  and  the  defendants 
filed  their  answers.  In  Hyland  t.  Hyland, 
19  Or.  51,  28  Pac.  811,  it  was  held,  a  simUar 
complaint  being  under  consideration,  that  it 
was  not  a  case  of  a  defective  cause  of  suit, 
but  of  a  defective  statement  of  it;  that,  if 
the  case  had  been  presented  In  this  court 
upon  demurro:  to  the  pleading,  the  demurrer 
would  {H-obably  have  been  sustained;  and 
that,  having  answered,  every  reasonable  in- 
ference should  be  in  favor  of  the  complaint 
that  could  be  drawn  therefrom.  If  it  had 
been  the  intention  of  Critcherson  to  purchase 
the  real  property  mentioned  In  the  amended 
4^cription,  and  the  intention  of  Ketchum  to 
grant  and  convey  another  tract,  then  the 
minds  of  the  parties  never  met  or  agreed 
upon  the  terms  of  the  contract,  and  hence 
the  mistake,  if  any,  could  not  have  been 
mutual.  But  h«re,  while  conceding  that  the 
description  in  the  deed  is  different  from  that 
now  sought  to  be  established,  the  plaintiff 
distinctly  alleges  that  It  was  the  actual  in- 
tention of  both  parties  to  purchase  and  con- 
vey the  property  by  the  description  as  amend- 
ed. Hence  it  follows  that,  in  the  absence  of 
a  demurrer  to  the  complaint,  these  necessary 
allegations  are  reasonably  Inferred.  Section 
855  of  HlU's  Code  furnishes  the  following 
rule  for  construing  the  descriptive  parts  of 
a  conveyance  when  the  construction  is  doubt- 
ful, and  there  are  no  other  sufRcient  cir- 
cumstances to  determine  it:  "(2)  When  per- 
manent and  visible  at  ascertained  boundaries 
or  monumenta  are  inconsistent  with  the 
measurement,  either  of  lines,  angles,  or  sur- 
faces, the  boundaries  or  monuments  are  par- 
amount'' The  southeast  corner  of  the  west 
half  of  the  donation  land  claim  of  John  Pliil- 
llps  and  wife  in  Benton  county.  Or.,  is  shown 
by  the  record  to  be  a  permanent  and  visible 
monument,  forming  the  Initial  point  of  the 
premises  intended  to  be  conveyed.  The  coun- 
ty road  mentioned  in  one  of  the  calls  of  the 
deed  is  also  a  permanent  and  visible  monu- 
ment, but  Is  inconsistent  with  the  line  de- 
scribed as  the  north  boundary  of  the  tract 
conveyed.  If  there  were  no  other  sufficient 
circumstances  to  determine  the  tract  intend- 
ed to  be  conveyed,  under  the  statutory  rule 
of  construction,  the  premises  would  be  held 
to  include  the  land  described  as  follows: 
'.'Beginning  at  the  initial  point,  and  running 
thence  westerly  along  the  south  line  of  said 
claim  80  rods;  thence  northerly  80  rods,  more 
or  less,  to  the  center  of  the  road;  thence 
easterly  with  the  meandwings  of  the  road 
80  rods  or  more,  to  the  east  line  of  the  west 
half  of  said  dalm;  and  thence  southerly  81 
rods,  more  or  less,  to  the  place  of  beginning." 
The  permanent  and  Tislbie  monument  at  the 


southeast  comer,  and  the  said  road  on  tL- 
north  of  the  tract,  would  thus  become  para- 
mount to  the  lines,  angles,  and  even  tl- 
surface,  if  It  were  not  for  the  limitation  tlu: 
"the  intention  of  this  conveyance  is  to  con- 
vey fmrty  (40)  acres  of  land  oat  of  the  south- 
east corner  of  the  west  half  of  said  daiic. 
in  as  near  square  shape  as  can  be  had." 
The  intention  of  the  parties  is  to  be  ascer- 
tained by  considering  all  the  provisions  of 
the  deed,  and  it  is  the  duty  of  the  court  to 
give  effect  to  such  intention.  If  practicable. 
2  Devi.  Deeds,  S  836.  Under  the  rales  of 
construction  above  given,  qnalified  by  saM 
limitation,  the  amended  description  mu.cc 
necessarily  express  the  intention  of  the  par- 
ties. 

i".  Critcherson  testified  that  the  premises 
liad  not  been  surveyed  when  he  made  thi 
contract  of  purchase  with  M.  B.  Ketcbnii!: 
that  a  fence  containing  79  pan^s  extended 
from  the  southeast  comer  along  the  east 
lx>undary  to  the  county  road,  which  ther  es- 
timated at  one  rod  to  the  panel,  and  ad(le<i 
two  rods  to  make  the  line  extend  to  ibr 
center  of  the  road;  that  he  and  Ketcbna 
estimated  the  west  boundary  -would  intorsetn 
the  county  road  at  a  gate  near  some  willows: 
and  that  the  site  tor  the  dwelling  boT^;^ 
was  selected  by  him  at  Ketchum's  sugges- 
tion, In  order  to  procure  a  supply  of  water  and 
to  be  sheltered  from  the  wind.  Jotin  M^ 
Gee  testified  that  Ketchum  told  blm  the; 
counted  the  panels  of  the  fence  on  the  eiLf 
boundary  to  determine  its  length,  and  th-' 
he  showed  the  witness  a  straw  stack,  wber-- 
he  said  he  thought  the  west  line  would  hi- 
tersect  the  county  road.  W.  H.  Dilly  testi- 
fied that  Ketchum  told  him  how  they  ot-- 
talned  the  length  of  the  east  bonndaty,  and 
that  they  added  two  rods  to  est^id  it  to 
the  center  of  the  road.  A.  B.  Alexandtr 
testified  that  he  liauled  the  limiber  for  iL- 
dweUing  house  erected  upon  the  disputed 
tract,  and  that  Ketchum  told  him  where  to 
unload;  that  Ketchum  also  t(dd  him  Iiow 
the  lines  would  nm,  and  said  the  west  boond- 
ary  would  probably  be  near  a  straw  stack 
he  showed  the  witness.  M.  B.  Ketchum  did 
not  deny  that  be  told  McGee^  Dflly,  acl 
Alexander  bow  the  lines  would  ran,  or  ttax 
the  west  txtimdary  would  intersect  the  coun- 
ty road  near  said  straw  stack,  but  testified 
that  he  did  not  remember  of  having  icdd 
them  where  the  lines  wotild  probably  mn; 
that  he  might  have  told  the  witnesaes  that 
the  line  extended  to  the  road  near  the  straw 
stack.  The  evidence  also  shows  tluit  Ketcb- 
um  assisted  Critcherson  in  building  t'..f 
dwelling  house,  and  saw  the  improTements 
as  they  were  b^ng  made;  1>at  he  testifies 
that  they  were  placed  there  by  him,  and  it 
was  agreed  that,  if  Critcherson  did  not  pur- 
cliase  the  disputed  tract,  a  right  of  war- 
across  it  to  Critcherson'slnnd  should  be  grain- 
ed for  one  dollar.  The  deed  describes  th? 
east  boundary  as  lielng  81  rods,  which  corrob- 
orates the  testimony  of  the  witnesses  that  it 
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\^-ns  iisrnrtalned  by  counting  the  panels  of 
Rail]  fonoe,  and  adding  two  rods  to  extend 
It  to  the  center  of  the  road.  The  evidence 
shows  that  a  straw  stack  stood  near  a  cluster 
of  willows,  and  that  the  survey,  according 
to  the  amended  description,  Is  within  about 
two  rods  of  said  straw  stack.  Without  quot- 
ing more  of  the  testimony,  we  think  It  shows, 
beyond  a  reasonable  donbt,  that  the  parties 
Intended  to  convey  by  said  deed  the  prem- 
ises mentioned  in  the  amended  description. 
The  record  also  shows  that  the  defendant 
Amanda  Ketchum  accepted  a  quitclaim  deed, 
in  which  It  was  sought  to  convey  to  her  the 
disputed  tract,  and  she  contends  that  she  Is 
an  innocent  purchaser  for  a  valuable  consid- 
eration, without  knowledge  or  notice  of  plain- 
tiff's dalm  thereto.  This  deed  to  her  fixes 
the  initial  point  81  rods  north  of  the  south- 
east comer  of  Rhoda  Phillips'  donation  land 
claim.  The  government  patent  grants  the 
north  half  of  said  claim  to  Rhoda  Ann  Phil- 
lips; and,  as  the  premises  In  question  are 
situated  In  the  west  half  thereof,  the  initial 
point  In  the  deed  to  Amanda  Ketchum  ap- 
pears, from  the  description  given  in  the  pat- 
ent, to  be  more  than  a  half  mile  distant 
from  the  northeast  comer  of  the  tract  de- 
scribed In  the  deed  to  Crltcherson,  and  h^ice 
does  not  embrace  any  of  the  land  In  con- 
troversy, and,  even  if  her  deed  had  been  one 
of  general  warranty,  it  could  not  support 
her  contention.  The  decree  must  theref(M-e 
be  affirmed. 


CJOUGILIi  V.  FARMERS'  ft  MERCHANTS' 
INS.  CO. 

(Supreme  Court  of  Oregon.  Feb.  26,  1894.) 
Actios  on  Judgment  — Petition  —  Sotpioiirot. 
In  an  action  on  a  judgment,  the  petition 
stated  that  plaintiff  recovered  it  in  the  eupcrior 
court  of  Waahinfrton;  that  it  had  never  been 
paid,  and  was  still  in  force;  that  on  defend- 
ant's motion  such  conrt  vacated  the  judgment; 
that  thereafter  the  supreme  court  revers^  such 
order,  and  gave  plaintiff  judgment  for  costs  in 
the  supreme  court.  It  was  not  alleged  that 
there  was  any  remittitnr  to  the  superior  court 
BM,  that  the  petition  did  not  state  a  cause  of 
action. 

Appeal  from  circuit  court,  Linn  county; 
George  H.  Burnett,  Judge. 

Action  by  Mary  Cougill  against  the  Farm- 
ers' &  Merchants'  Insurance  Company  on  a 
foreign  Judgment.  From  a  judgm^it  for 
plalntifT,  defendant  appeals.     Rev««ed. 

O.  E.  Wolverton,  for  appellant.  H.  H. 
Hewitt,  for  respondent 

BEAN,  J.  l%ls  is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  for  Linn  coimty  in 
favor  of  the  plaintiff,  rendered  In  an  action 
on  a  Judgment  of  a  sister  state.  The  only 
question  argued  or  presented  on  this  appeal, 
and  which  has  been  here  raised  for  the  first 
time  in  the  case,  is  as  to  the  sufflciency  of 
the  complaint     It  alleges,  in  substance,  tl)at 


on  the  11th  day  of  December,  1890,  In  an  ac- 
tion then  pending  In  the  superior  court  of 
Jefferson  coimty.  Wash.,  the  plaintiff  herein 
recovered  a  Judgment  against  the  defendant 
for  the  sum  of  $1,481.80,  together  with  her 
costs  and  disbursements,  taxed  at  $36.85; 
that  no  part  thereof  has  ever  been  paid,  and 
that  the  same  remains  in  force  and  effect, 
not  satisfied,  reversed,  or  otherwise  vacated; 
that  on  June  27,  1891,  the  said  court,  on  mo- 
tion of  the  defendant,  vacated,  annulled,  and 
set  aside  such  Judgment,  and  that  thereafter 
such  proceedings  were  bad  that  a  writ  of 
certiorari  Issued  from  Hie  supreme  court  of 
said  state  to  the  Judge  of  the  superior  court, 
co'umandlng  him  to  certify  up  to  the  su- 
preme court  the  record  of  the  proceedings  in 
said  cause;  that  subsequently  such  proceed- 
ings were  had  In  the  supreme  conrt  as  that 
on  the  9th  day  of  February,  1892,  a  Judg- 
ment was  duly  rendered  against  the  defend- 
ant, and  in  favor  of  the  plaintiff.  In  which  It 
was  adjudged  that  the  order  of  the  superior 
court  vacating  the  Judgment  be  set  aside  and 
held  for  naught,  and  that  plaintiff  recover 
her  costs  In  tbe  supreme  court,  taxed  at 
$08.50. 

It  Is  admitted  by  counsel  for  defendant 
that  the  facts  set  forth  In  the  complaint 
would  have  constituted  a  cause  of  action.  If 
they  had  been  confined  to  the  existence  of 
the  Judgment,  and  that  It  remained  in  full 
force  and  effect.  But  his  contention  Is  that 
the  plaintiff  having  averred  that  such  Judg- 
ment had  been  set  aside  and  vacated  by  the 
com-t  In  which  It  was  rendered,  and  that  the 
cause  had  been  taken  to  the  supreme  court 
by  the  plaintiff  on  a  writ  of  certiorari.  It 
must  be  presumed,  in  the  absence  of  any  al- 
legation to  the  contrary,  ttiat  the  cause  Is 
still  In  the  supreme  conrt,  and  that  Inas- 
much as  that  court  did  not  affirm  the  Judg- 
ment so  vacated,  or  render  a  Judgment  In 
plaintiff's  favor,  but  simply  reversed  the  or- 
der of  the  lower  court,  (State  v.  Sachs,  3 
Wash.  St  691,  29  Pac  446,)  It  th«<efore  does 
not  appear  that  there  is  any  judgment  upon 
which  this  action  can  be  maintained.  Under 
the  system  of  procedure  In  the  state  of 
Washington,  as  we  understand  It,  the  su- 
preme court  has  original  Jurisdiction  to  issue 
a  writ  of  certiorari.  In  a  common-law  sense; 
and  at  common  law  this  writ  was  Issued  to 
renove  a  record  from  an  Inferior  Into  a  su- 
perior court,  to  be  there  examined  and  af- 
firmed or  reversed  according  to  law,  and, 
when  so  removed.  It  remained  In  the  superi- 
or court  until  remitted  by  order  of  that 
coiurt,  though  the  writ  be  quashed.  Jaques 
V.  Cesar,  2  Saund.  100,  and  note.  Until  such 
remittitur  be  made,  the  Judgment  is  not 
again  In  the  coiurt  from  which  It  was  certi- 
fied, and  such  court  has  no  Jurisdiction  of 
the  cause.  Welsh  v.  Brown,  42  N.  J.  Law, 
32."?;  State  v.  Adams,  (N.  J.  Sup.)  24  Atl. 
4S2.  So  that,  when  the  record  of  the  superior 
co;irt  of  Jefferson  county  was  removed  by 
certiorari  to  the  supreme  com-t,  lt_^ei"e  r<« 

Digitized  by  VjOOQ  IC 


976 


PACIFIC  EEPORTEE,  Voi»  35. 


(Ol 


malued  until  remanded;  and,  there  being  no 
Judgment  In  the  saperior  court,  because  of 
Its  having  been  vacated  by  that  court,  and 
the  cause  never  having  been  remanded,  It 
necessarily  follows  that  the  complaint  does 
not  show  a  Judgment  In  favor  of  plaintiff, 
upon  which  this  action  can  be  maintained. 

It  was  argued  by  plaintiff's  counsel  that 
the  complaint  states  two  causes  of  action: 
One  upon  a  Judgment  of  the  superior  court, 
and  the  other  on  a  Judgment  of  the  supreme 
court  for  costs;  and  having  alleged  that  the 
Judgment  of  the  superior  coiut  still  remains 
in  full  force  and  effect,  and  has  not  been  re- 
versed or  annulled,  it  states  a  cause  of  ac- 
tion on  that  Judgment;  and  the  question  as  to 
whether  a  pemittltur  from  the  supreme  court 
has  ever  Issued  is  solely  a  question  of  proof. 
This  would  probably  be  true  If  the  com- 
plaint had  not  also  averred  that  the  Judg- 
ment had  been  vacated  and  set  aside  by  the 
court  in  which  It  was  rendered;  and  hence 
It  shows  on  its  face  that  there  is  no  Judg- 
ment of  that  ooiurt,  unless  the  effect  of  the 
action  of  the  supreme  court  in  reversing  the 
order  setting  it  aside  Is  to  revive  the  Judg- 
ment without  a  remittitur,  which  we  do  not 
understand  to  be  the  law. 

Again,  it  is  claimed  that  only  the  order 
piu^ortlng  to  vacate  the  Judgment,  and  not 
the  entire  cause,  was  taken  to  the  supreme 
court  on  the  certiorari  proceedings,  and 
therefore  the  Judgment  remained  imaffected 
by  such  proceedings.  But,  under  a  writ  of 
oertlorail,  it  was  necessary  to  certify  up  the 
whole  record,  and  it  appears  from  the  com- 
plaint tliat,  while  the  proceedings  were  insti- 
tuted for  the  purpose  of  testing  only  a  single 
question,  the  entire  record  was  removed  to 
the  supreme  court,  and  consequently  the  pro- 
ceedings In  the  court  below  were  suspended 
until  the  cause  was  again  regularly  remitted 
to  that  court  Hunt  v.  Lambertvllle,  46  N. 
J.  Law,  59. 

It  follows,  therefore,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and  the  Judgment  of  the 
court  below  must  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this 
opinion. 

LORD,  0.  J.,  being  interested  in  the  result, 
took  no  part  in  this  decision. 


STATE  T.  HANSEN. 

(Supreme  Court  of  Oregon.    Feb.  19,  1894.) 

HCRDBB— FmsT  Deoree— IXSAmTT  AS  A  Defenbb 
— Intoxicatiom. 

1.  On  the  defense  of  insani^  superinduced 
by  alcoholism,  the  sherifTs  testimouy.  that  on 
the  day  after  the  homicide  accused  had  no 
symptoms  of  delirium  tremens,  is  admissible. 
in  the  trial  court's  discretion,  even  If  the  sheriff 
be  not  so  intimate  an  acquaintance  as  to  make 
his  oi>iDion,  with  reason  given,  competent,  un- 
der Hill's  Code,  §  700. 

2.  Accused  having,  before  consulting  coun- 


sel, formally  confessed  that  he  struck  bis  vif- 
the  fatal  blow  after  she  had  quarreled  with  ti; 
thrown  a  rock  at  him,  and  a  witness  hariL: 
sworn  that  accused  told  him  that  he  atmck  tb 
blow  without  provocation,  on  a  sudden  impuW. 
which  he  could  not  explain,  there  was  no  emr 
in  admitting  testimony  that  sach  statennK 
was  made  after  accused  had  consulted  with  fcj 
counsel. 

3.  Proof  that  deceased  kept  bar  moaer  ii 
a  certain  drawer,  whose  key  she  carried  in  b»- 
pocket;  that  the  key  was  found  in  the  drawir; 
that  accused,  her  husband,  just  before  b-^: 
death,  had  no  money,  and  when  arreste-l.  "• 
day  after,  had  $52.2o;  that  there  reniaine<i  :s 
the  drawer  $5  in  money  and  $1,200  in  n«:> 
tiable  paper, — is  admissible  to  corroborate  i'-- 
cused's  confession  that  after  her  death  he  t»ic 
the  key  from  her  pocket  and  opened  the  drav-  r. 
and  also  to  show  his  connection  'with  and  ov 
tive  for  the  crime. 

4.  A  charge  that  the  defense  of  inaani? 
must  be  made  out  beyond  a  reasonable  doizbi 
"and,  if  you  have  any  doubt  as  to  whether  Tt.-> 
prisoner  •  •  •  was  sane  or  insane,  the  Ftat- 
is  entitled  to  the  benefit  of  such  doubt,"  :i 
not  erroneous  for  omitting  the  word  "reasjc- 
able,"  In  connection  with  proper  general  dar- 
ges  on  the  doctrine  of  reasonable  doabt. 

5.  Hill's  Code,  i  1358,  permitting  the  jar?, 
in  cases  involving  actual  "motive,  pnrpose.  ": 
intent,"  to  consider  the  fact  that  the  accn«-l 
was  intoxicated  at  the  time. — ^the  defense  Ir- 
ing  an  insane  impulse  induced  by  intoxjcatiooi, 
— the  court  properly  waived  question  of  "in> 
tire  and  purpose,"  and  directed  the  jurj  u 
consider  the  intent. 

6.  A  charge  that  "if  deliberation,  prem^^ 
tation,  malice,  or  cool  blood  existed,  and  -Xt 
killing  is  the  result  of  them,"  intoxication  is  ns 
defense,  is  not  error,  as  making  either  elemrat 
enough  to  establish  murder  in  the  first  deem. 

7.  There  being  no  contention  that  the  til- 
ing was  effected  in  the  commission  of  a  felon;, 
a  charge,  following  the  statute,  to  the  effeit 
that  the  first  degree  required  some  other  fri- 
dence  of  malice  than  the  mere  killing,  nnlesi 
so  effected,  was  not  error. 

8.  There  was  evidence  that  when  aniii«4 
went  home,  the  day  before  his  wife's  death,  be 
said  he  had  not  a  nickel:  that  the  ke^s  of  ttt 
bureau  in  which  she  kept  her  valuables  nm 
probably  In  the  pocket  of  her  dress,  whi--i 
pocket  was  found  turned  inside  out;  that  a^ 
cused,  after  striking  her  down,  took  the  itT> 
from  her  pocket,  and  opened  some  of  th« 
bureau  drawers,  before  he  told  any  one  of  b^r 
death:  that  accused,  when  arrested,  next  diT. 
had  $52.25  on  him.  Beld  sufficient  evidence  ef 
deliberation  and  premeditation. 

9.  Under  Hill's  Code,  |  1358,  requiring  io- 
sanity,  as  a  defense,  to  be  proved  beyond  i 
reasonable  doubt,  the  jiury'a  finHing  on  that 
question  cannot  be  disturbed. 

Appeal  firom  circuit  court,  Clatsop  conn- 
ty;  T.  A.  McBrlde,  Judge. 

John  Hansen,  convicted  of  murder  in  tlie 
first  degree,  appeals.     Affirmed. 

O.  W.  Fulton,  for  appellant.  Geo.  E. 
Chamberlain,  Atty.  Gen.,  W.  N.  Barrett,  Disi 
Atty.,  and  F.  D.  Winton,  for  the  State. 

MOORE,  J.  The  defendant  was  Indicted, 
tried,  and  convicted  of  the  crime  of  murder 
in  the  first  degree,  by  striking  and  killis; 
his  wife,  Caroline  Hansen,  in  Clatsop  coos- 
ty;  and,  a  motion  for  a  new  trial  hariDi; 
been  overruled  by  the  court,  the  defendani 
was  sentenced  to  be  hanged.  From  this  judg- 
ment he  appeals,  and  assigns  as  &rrm  tb«> 
admission  of  certain  evidence,  and  the  givin; 
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and  refusal  of  certain  instrnctions.  We  shall 
consider  the  assignments  in  the  order  In 
which  his  counsel  presents  them: 

1.  He  contends  that  the  court  erred  In  ad- 
luitting  in  evidence  the  testimony  of  H.  A. 
Smith,  sheriff  of  said  county.  The  defense 
iutorposed  was  insanity  superinduced  by  the 
excessive  use  of  alcoholic  liquors,  to  support 
which  evidence  was  Introduced  tending  to 
Bbow  that  for  about  11  years  prior  to  the 
alleged  homicide  the  defendant  had  been  in 
the  habit  of  becoming  Intoxicated  whenever 
be  could  obtain  liquor;  that,  upon  returning 
to  his  home  after  a  drunken  spree,  he  was 
restless,  and  could  not  sleep,  or  work  con- 
tinuously at  anything,  but  changed  from  one 
thing  to  another,  and  that  these  nervous 
symptoms  continued  for  about  8  or  10  days 
afttr  each  of  his  periodical  sprees;  that 
when  be  had  been  drinking  for  some  time  fae 
talked  to  himself,  as  if  he  Imagined  there 
was  a  little  man  in  bis  boat  to  aid  him  in 
picking  up  bis  net;  that  at  times,  when  un- 
der the  influence  of  liquor,  he  laughed, 
danced,  and  cried  alternately;  that  during 
tbese  sprees,  or  while  getting  sober,  he  was 
moved  to  tears  by  the  mention  of  his  wife's 
name  in  his  presence;  that  deceased  was 
killed  on  Wednesday,  July  26,  1893,  and  that 
for  some  time  prior  to  the  preceding  Sunday 
the  defendant  had  been  in  Astoria,  liad  pur- 
chased whUe  there  two  gallons  of  whisky, 
and  was  so  much  under  Its  Influence  on  that 
Sunday  that  Ife  remained  in  his  boat  alone, 
without  any  apparent  purpose,  and  talked  to 
lilmself ;  that  on  the  evening  of  that  day  his 
wife  had  him  brought  home,  where  be  re. 
mained  until  Tuesday  night,  when  he  went 
out  fishing  on  the  Columbia  river;  that  on  the 
following  morning  he  visited  a  neighboring 
fisherman,  to  whom  he  complained  of  being 
Bick,  and  took  three  drinks  of  whisky,  and 
partook  of  some  bread  and  coffee,  but,  when 
offered  beaf steak,  he  said  he  could  not  eat  it; 
that  after  partaking  of  these  refreshments  he 
went  home,  and  retired  to  rest;  that  about 
5  o'clock  that  evening  he  informed  a  person 
-working  near  his  bouse  that  some  one  had 
killed  his  wife.  Upon  the  defendant's  symp- 
toms, thus  described,  hypothetical  questions 
were  asked  medical  experts,  whose  answers 
thereto  tended  to  show  that,  at  the  time  of 
the  alleged  homicide,  defendant  was  Insane. 
To  rebut  this  evidence,  the  state,  over  the 
objection  of  defendant's  counsel,  was  per- 
mitted to  show  by  the  testimony  of  H.  A. 
Smith,  the  said  shetifT  who  took  the  defend- 
ant Into  his  custody  the  day  after  the  trag- 
edy, that  in  his  opinion  the  defendant  was 
perfectly  sane  on  the  day  he  was  arrested. 
The  objection  to  this  evidence  was  made  nt>- 
on  the  ground  that  it  did  not  appear  that 
the  witness  was  an  Intimate  acquaintance  of 
the  defendant.  The  bill  of  exceptions  shows 
tbnt  the  witness  had  known  the  defendant 
for  five  or  six  years;  that  he  saw  him  every 
month  or  so,  when  he  came  to  town;  and 
that  said  witness  made  the  following  an- 
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Bwers  to  questions  propounded  to  him:  "Q. 
Were  you  intimately  acquainted  with  him? 
A.  I  was,  for  about  two  years.  Not  very 
intimately,  bat  at  the  time  I  l>elonged  to 
the  Fishermen's  Union.  Q.  He  was  In  your 
ofllce  quite  frequently  during  those  two 
years?  A.  Yes,  sir.  Q.  Were  you  up  to  his 
place  visiting?  A.  Not  until  this  time.  Q. 
How  frequently  during  these  two  years  did 
you  see  him?  A.  I  didn't  pay  any  atten- 
tion. It  might  be  a  month  or  so,  or  a  couple 
of  weeks.  Q.  Do  you  know  liim  well?  A. 
I  know  him  pretty  weU."  Upon  these  an- 
swers to  the  foregoing  questions,  the  court 
permitted  him  to  express  an  opinion  upon 
the  mental  condition  of  the  defendant  He 
also  testlflei}  that  he  .took  the  defendant  to 
Jail  about  8  o'clock  In  the  evening,  and  saw 
him  about  three  times  during  the  night  after 
his  arrest,  and  that  he  did  not  notice  any 
tremw  of  his  muscles.  Section  706,  Hill's 
CJode,  provides  that  evidence  may  be  given 
on  the  trial  of  the  following  facts:  "(10) 
*  •  •  The  opinion  of  an  Intimate  acquaint- 
ance respecting  the  mental  sanity  of  a  per- 
son, the  reason  for  the  opinion  being  given." 
It  Is  not  every  acquaintance  that  Is  compe- 
tent to  give  an  opinion  In  such  cases,  but  It 
must  be  one  who  has  close  social  relations 
with  the  person  whose  mental  condition  Is 
the  subject  of  inquiry.  There  are,  however, 
degrees  of  intimacy;  and  It  is  within  the  dis- 
cretion of  the  trial  court  to  say  when  the  wit- 
ness has  shown  himself  competent  and  qual- 
ified to  express  an  opinion  upon  the  subject, 
and  this  discretion,  when  exercised,  will  not 
be  reviewed,  except  In  case  of  abuse.  Peo- 
ple V.  Pico,  62  Cal.  52;  People  v.  Levy,  (Cal.) 
12  Pac.  794;  State  v.  Murray,  11  Or.  413,  6 
Fac.  55.  But  evoi  if  reviewable,  and  found 
to  have  been  exercised  erroneously,  the  de- 
fendant could  not  have  been  injured  by  this 
evidence,  for  the  reason  that  It  was  confined 
to  the  defendant's  symptoms,  and  that  the 
sheriff's  opinion  was  predicated  upon  his 
mental  condition  on  the  day  after  the  alleged 
homicide.  The  fact  that  he  did  not  have 
the  symptoms  of  a  person  suffering  from  an 
attack  of  delirium  tremens,  and  was  not 
then,  in  the  opinion  of  the  office:.  Insane, 
did  not  prove  that  at  the  time  the  act  was 
committed  he  was  not  laboring  under  an 
insane  delusion.  The  moat  that  can  be 
claimed  for  It  Is  that  it  might  strengthen  the 
inference  that  if  the  defendant  did  not  have 
those  symptons,  and  was  not,  in  the  opinion 
of  the  witness,  insane,  tlie  day  after  the  com- 
mission of  the  act,  that  tiierefore  be  was 
sane  when  it  was  committed.  It  is  within 
the  discretion  of  the  trial  court  to  admit 
evidence  upon  the  question  of  the  sanity  of 
the  person  accused,  at  the  time  of  commit- 
ting an  ofTense,  and  of  his  acts,  conduct,  and 
habits  at  a  subsequent  time,  which  would 
fairly  Justify  any  Inference  of  insanity  relat- 
ing back  to  the  time  of  the  alleged  ofTense 
Com.  V.  Coe,  115  Mass.  481;  Com.  t.  Pom- 
eroy,  117  Mass.  143. 
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2.  The  Kfati',  i;i)on  tlie  cross-oxnniin;\Uon  of  | 
Victor  U.-iiisfu,  <li-f(.'mliiut'ij  siiu,  showed  by 
him  thut  the  Urst  time  he  saw  his  father 
after  he  was  placed  in  Jail  was  on  Saturday 
forenoon,  and,  over  objection,  was  permitted 
to  show  that  defendant's  counsel  was  with 
him  at  the  Jail,  and  had  a  conversation  with 
his  father.  The  record  shows  that  on  Satur- 
day morning.  Just  before  the  defendant  was 
visited  by  his  counsel,  he  made  the  following 
confession:  "On  Wednesday,  July  26th,  last, 
I  was  duly  sober  all  day.  I  left  Bumslde's 
scow  about  6:30,  and  went  home,  and  met 
my  wife  coming  from  Svenson's.  When  I 
got  In  the  house,  I  laid  down  on  the  sofa. 
She  said,  'If  yon  don't  go  to  work,  I  -wlR 
kill  yon.'  I  said,  'I  have  been -out  fishing 
all  nigbt,  and  I  now  want  to  rest.'  I  then  went 
up  stairs,  to  bed.  I  slept  tb^i  until  the 
steamer  Miler  whistled.  In  the  afternoon, 
about  3:15,  I  then  got  up,  and  went  down 
stairs  to  urinate,  and  my  wife  was  then  sit- 
ting in  front  of  the  house.  After  I  got 
through  urinating,  I  went  up  stairs  again,  and 
laid  down  In  the  bed  until  about  8:45.  I  went 
down  stairs  again,  and  my  wife  told  me  to 
help  her  pick  berries.  I  said,  'I  have  little 
time,  but  I  wUl  help  yon  anyhow;  but  I  want 
to  gl'**  the  chickens  water  first'  My  wife 
was  then  In  the  raspberry  patch,  alongside 
of  the  chicken  bouse,  picking  berries.  I  then 
helped  her  pldi  berries.  While  we  were  pick- 
ing benles,  she  said.  If  yon  don't  leave  the 
place,  I  will  kill  yotL'  I  said,  1  don't  want 
to  leave.'  She  then  picked  up  a  rock,  and 
throwed  It  at  me.  I  had  a  stick  and  an  ax 
standing  by  the  chicken  house,  with  the  In- 
tention of  driving  It  out  In  the  pasture  to 
tie  the  calf  on.  The  stick  was  about  3  feet 
long,  with  a  knot  close  to  the  end.  I  struck 
hw  with  that  stick,  and  the  knotty  part 
hit  her  on  tke  head.  I  was  standing  behind 
her,  a  little  to  the  left,  and  she  was  stoop- 
ing down  a  little,  picking  berries.  She  never 
said  nothing  after  she  fdl  In  the  place  where 
she  was  found.  I  stayed  there  with  her  un- 
til she  was  dead.  I  then  went  back  to  the 
house,  and  stayed  there  about  2  minutes, 
and  then  went  back  again  to  where  my  wife 
laid,  and  looked  at  her,  and  then  went  away 
again.  It  was  about  4:45.  I  then  went  to 
die  tide  land,  and  notified  John  Nylund,  and 
told  him  the  same  as  I  testified  to  at  the 
coroner's  Inquest  After  I  came  back  from 
the  tide  land,  before  Nylund  got  to  the  house, 
I  chopped  part  of  the  stick  I  killed  my  wife 
with,  and  put  it  In  the  wood  box,  and  that 
evening  burned  It  up  In  the  stove.  John  Han- 
sen. Signed  in  the  presence  of  H.  A.  Smith, 
P.  I.  Dnnbar.  Done  on  Saturday  morning, 
Jnly  29th,  1803."  The  following  statement 
was  made  by  the  defendant,  and  added  to 
the  confession,  but  was  not  signed  by  him: 
"After  she  was  dead,  and  lying  where  she 
was  foimd,  I  took  the  keys  out  of  my  wife's 
right-hand  pocket  of  her  dress;  and  I  went 
in  the  bouse,  and  opened  the  lower  drawer 
of  the  bureau,  to  look  for  some  papers,  and 


found  a  bottle  of  KiimmeL  Tliere  waa  about 
one  good  swallow  In  tbe  bottle,  and  I  draiUi 
that,  and  then  took  out  the  keys  and  pm 
them  In  the  upper  drawer,  but  I  never  opened 
it.  I  was  duly  8ol>er,  and  in  good  bnmor.' 
The  confession  was  introdnced  In  evidesN 
by  the  state,  which  also  called  Peter  Svra- 
son,  who  testified  that  defendant,  while  in 
Jail,  and  after  he  had  seen  his  counsel,  b 
speaking  of  the  alleged  homicide,  admitted 
"that  he  did  it."  and  said:  "There  was  a 
dub  lying  there  that  was  to  change  the  calf 
In  the  pasture,  and  he  took  np  that  dab  tr> 
change  the  calf;  and  all  of  a.  sndden  be  hsd 
an  impulse,  and  took  the  dnb,  and  hit  ti$ 
wife  over  the  head.  He  said  be  bad  no  cacv 
for  it  whatever,  and  he  didn't  know  at  th-it 
minute  what  he  done  it  for;  but  he  said  be 
done  it,  and  he  didnt  hardly  know  bow  It 
happened,  himself,  at  the  time."  The  latter 
confession  materially  differed  from  the  for- 
mer, and  tended  to  support  the  theory  of 
the  defense,  m  offning  It  In  evidence  as 
the  part  of  the  prosecution,  the  witness  was 
permitted  to  testify  that  It  was  made  br 
the  defendant  after  ccmsiiltation  with  his 
connsel.  TUs,  It  Is  contended,  was  error. 
No  evidence  was  offered  of  what  was  said 
at  any  time  betweoi  the  defendant  and  his 
ootms^  How,  then,  was  he  prejadlced  bs 
proof  of  the  fact  that  his  connsel  visited  and 
conferred  with  him?  He  had  a  right  to  em- 
ploy and  consult  counsd.  In  ,(»der  to  pre- 
pare for  his  defense.  The  bin  of  exceptics^ 
does  not  show  that  counsel  for  the  state  al- 
luded to  m:  comm«ited  upon  this  fact  In  the 
argument,  or  that  defendant  took  exertions 
to  any  argument  tending  to  lead  the  J1117  to 
infer  that  the  theory  of  the  defense  was  for- 
mulated at  the  time  defendant  and  bis  coua- 
sel  had  this  conference,  "nie  question  to 
which  the  testimony  objected  to  was  a  re- 
sxK)n8e  was  asked  In  the  cross-examinntion 
of  the  defendant's  witness  upon  a  collata^ 
matter,  and  in  such  case  it  Is  largely  within 
the  discretion  of  the  trial  conrt  to  say  to 
what  extent  the  inquiry  shall  be  extended.  1 
Greenl.  Ev.  f  449. 

S.  The  defendant's  counsel  contends  that 
the  court  erred  in  admitting  testimony  as  to 
the  natiure  and  value  of  the  estate  of  de- 
ceased. The  testimony  objected  to  tended  to 
prove  that  deceased  kept  her  money  in  the 
btu*an  drawer,  the  key  to  wMch  she  was 
In  the  habit  of  carrying  In  her  po<^et;  that 
when  the  body  was  discovered  the  key  was 
not  there,  but  was  found  In  the  burean 
drawer;  that  defendant.  Just  prior  to  the  al- 
leged homicide,  had  no  money;  and  that 
when  the  sheriff  arrested  him,  there  was 
found  npon  his  person  $52.25.  It  also  appears 
that  the  state  was  permitted  to  show  by  Vic- 
tor Hansen,  administrator  of  his  mother's 
estate,  over  the  objection  of  defendant's 
connsel,  that  after  his  mother's  death  he 
found  in  said  burean  drawer  $5  tn  mone.* 
and  certificates  of  deposit  and  notes  to  tb<> 
amount  of  $1,200.  Thls^vldence.  was  ad- 
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aotlve  lor  its  perpetraaon.  Hendricksen  T. 
>eople,  10  N.  T.  13. 

4.  The  defoidant's  cotmsel  contends  that 
he  court  erred  in  giving  the  sixth  Instnic- 
lon,  to  which  he  excepted,  and  which  is  as 
oUows:  "Among  the  defenses  suggested  in 
his  case  is  insanity.  The  defense  of  insanity, 
r  mental  Incapacity  to  form  an  intent  or  to 
liberate,  is  a  defense  that  the  defendant 
as  a  perfect  legal  and  moral  right  to  aTall 
imself  of.  If  he  can  establish  it;  and  it  is 
our  duty,  under  your  oaths,  to  give  to  the 
Tldence  on  this  branch  of  the  case  the  same 
areful  consideration  that  Is  required  of  yon 
s  to  the  other  portions  of  tills  case.  The 
iw  presumes  every  man  to  be  sane  until 
e  establishes  in  the  mind  of  the  Jury,  be- 
ond  a  reasonable  doubt,  the  fact  of  his  in- 
inity.  In  other  words,  the  burden  is  upon 
le  party  claiming  insanity  as  a  defense  to 
lake  oat  that  defense  beyond  a  reasonable 
oubt.  And  if  yoa  have  any  doubt  as  to 
'hether  the  prisoner,  at  the  time  of  the 
>mmlssion  of  the  alleged  homicide,  (if  he 
id  commit  It,)  was  sane  or  insane,  the  state 

entitled  to  the  benefit  of  such  doubt,  and 
)u  should  reject  such  defense."  The  court, 
I  its  general  charge,  correctly  defined  a 
•easonable  doubt,"  and  in  the  foregoing  In- 
mctlon  informed  the  Jury  that:  "The  law 
-esumes  every  man  to  be  sane  until  he 
tabllshes  In  the  mind  of  the  Jury,  beyond 
reasonable  doubt,  the  fact  of  Ills  insanity. 
1  other  words,  the  burden  is  upon  the  party 
aiming  Insanity  as  a  defense  to  make  out 
at  defense  beyond  a  reasonable  doubt." 
len  the  court  says:  "Now,  if  you  have  any 
>ubt,"  ete    What  meaning  could  a  person 

common  imderstanding  gather  from  the 
)rd  "any,"  used  in  that  connection,  other 
an  that  tt  referred  to  such  a  doubt  as  he 
d  twice  previously  alluded  to  In  the  same 
ragraph?  The  word  "such"  might  have 
en  a  better  selection;  but,  however  that 
ly  be,  to  hold  that  the  jury  were  instructed 
It  if  they  entertained'  any  doubt,  however 
ght  or  trivial,  they  must  give  the  state  the 
neflt  thereof,  would  be  to  render  the  pre- 
ilng  part  of  the  charge  perfectly  senseless. 
Jnt  assnnae  that  the  word  "reasonable"  was 
idvertently  omitted  after  the  wwd  "any." 
as  the  alleged  error  corrected  by  other  in- 
•actlons?  "Although,"  says  Mr.  Rice,  "an 
(traction,  considered  by  itself,  is  too  gen- 
ii, yet  If  It  Is  properly  limited  by  others 
'en  on  the  other  side,  so  that  it  is  not  prob- 
le  It  could  have  misled  the  Jury,  Judgment 
U  not  be  reversed  on  account  of  such  in- 
uctloo."  8  Rice,  Ev.  $  140.  The  seventh 
J  tenth  Inatructions  given  by  the  court  are 
follows-  (7)  "It  is  not  every  crotchet  or 
re  ce^nkineea,  or  eccentricity  of  mind, 
vever  well  established,  that  will  excuse  the 
nmlsslon  of  an  act  otherwise  criminal.  If 
party,   notwithstanding  some  mental  dls- 


tnre  and  quality,  and  has  left  the  power  of 
deliberation  and  premeditation,  and  the  pow- 
er to  do  or  refrain  from  doing  the  act  charged 
as  a  crime,  such  mental  disease  will  not  avail 
as  a  defense.  In  other  words,  while  the  law 
will  not  punish  a  man  for  an  act  which  Is 
the  result  of,  or  produced  by,  mental  disease, 
It  will  punish  him  for  an  unlawful  act  not 
the  result  of,  or  produced  or  infiuenced  by, 
mental  disease,  even  though  some  mental  un- 
soundness is  shown  to  have  existed.  Volun- 
tary drunkenness  is  no  excuse  tor  a  crime, 
and  our  statute  provides  tliat  no  act  shall  be 
any  less  criminal  by  reason  of  the  fact  that 
the  party  committing  It  was  in  a  state  of 
voluntary  IntoxlcatlcHi.  Tou  can,  therefore, 
only  consider  intoxication  in  determining 
whether  or  not  the  defendant  was  in  sudi  a 
state  of  mind  as  to  be  capable  of  having  an 
Intent  to  kill,  and  in  determining  whether 
there  was  premeditation,  deliberation,  malice, 
or  cool  blood.  Thwe  shall  be  some  other  evi- 
dence of  malice  than  the  mere  proof  of  the 
killing,  to  cpnstitute  murdo*  In  the  first  de- 
gree, unless  the  killing  was  effected  in  the 
commission  or  attempt  to  commit  a  felony; 
and  deliberation  and  premeditation,  when 
necessary  to  constitute  murder  in  the  first 
degree,  shall  be  evidenced  by  poisoning,  ly- 
ing In  wait,  or  some  other  proof  that  the  de- 
sign was  formed  and  matured  in  cool  blood, 
and  not  hastily,  upon  the  occasion.  But  if 
deliberation,  premeditation,  malice,  or  cool 
blood  existed,  and  the  killing  was  the  result 
of  them,  the  fact  (if  It  be  a  fact)  that  he  was 
intoxicated,  or  under  the  influence  of  liquor, 
when  he  committed  the  alleged  homicide,  (If 
you  find  that  he  did  commit  It,)  is  no  defense. 
That  Is  to  say,  if  he  was  too  much  intoxi- 
cated or  too  Insane  to  deliberate  or  premedi- 
tate, yoa  cannot  convict  him  of  murder  in 
the  first  degree;  If  he  was  too  much  Intoxi- 
cated to  have  an  Intent  to  kill,  you  cannot 
convict  him  of  murd«:  in  the  second  degree; 
and  if,  from  all  the  testimcmy  In  the  case, 
you  have  a  reasonable  doubt  on  these  sub- 
jects, yon  should  give  him  the  benefit  of  such 
doubt.  But  beyond  this  you  cannot  go,  re- 
membering all  the  time  that  the  law  pre- 
sumes every  man  sane  and  sober  until  the 
contrary  state  is  shown  to  exist"  (10)  "This- 
is  a  criminal  case,  and,  before  you  can  con- 
vict the  defendant,  you  must  be  satisfied  be- 
yond a  reasonable  doubt  of  every  fact  neces- 
sary to  const! tute  the  crime  charged  In  this 
Indictment  That  Is  to  say,  If  you  have  a 
reasonable  doubt  as  to  any  fact  that  would 
be  necessary  to  constitute  murder  in  the  first 
degree,  you  could  not  convict  him  of  murder 
In  the  first  degree.  If  von  have  a  reasonable 
doubt  as  to  the  deliberation,  premeditation, 
malice,  or  purpose,  you  could  not  convict  him. 
If  you  have  a  reasonable  doubt  as  to  the 
malice  and  purpose,  you  could  not  convict 
him  of  murder  in  the  second  degree.    He  has- 
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tho  ri>;iit  to  the  benefit  of  a  reasonable  donbt 
at  all  .start's  of  the  case.  But  by  'reasonable 
doubt'  Is  not  meant  every  poe^ible  doubt  that 
may  arise  in  a  man's  mind,  because  there  Is 
nothing  but  what  Is  open  to  some  possible 
doubt.  It  has  been  defined  as  a  doubt  that 
leavus  your  mind  in  that  condition  that  you 
cannot  say  you  have  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the 
charge,  and  therefore  of  the  guilt  of  the  de- 
fendant It  must  be  a  doubt  arising  natural- 
ly out  of  the  facts  of  the  case.  It  is  not 
a  mere  imaginary  doubt,  conjured  up  from 
your  sympathies  or  from  your  prejudices,  or 
to  escape  the  consequences  of  a  verdict;  but 
it  must  bo  a  substantial  doubt,-sBuch  a  doubt 
as  would  cause  you  to  pause  and  hesitate 
upon  the  most  important  afTairs  of  your  life. 
If  you  have  such  a  doubt,  you  should  give 
the  defendant  the  benefit  of  It  If  you  have 
a  doubt  whether  he  killed  the  deceased  or 
not,  or  whethw  the  blow  was  the  cause  of 
the  killing,  or  If  you  are  satisfied  the  killing 
was  unlawful,  but  If  you  have  a  doubt  as  to 
what  degree  It  Is,  you  should  acquit  him  of 
the  degree  concerning  which  you  have  a  rea- 
sonable doubt  You  should  give  the  defend- 
ant the  benefit  of  all  reasonable  doubts,  and 
there  is  no  technical  way  of  Judging  it,  other 
than  using  your  ordinary,  plain,  common 
sense  and  Judgment  You  are  to  take  this 
testimony,  and  Judge  it  as  a  whole,  weighing 
all  the  facts  In  the  case."  In  State  v.  John- 
son, 74  Am.  Dec.  321,  an  Instruction  had  been 
given  that  failed  to  contain  the  element  of 
premeditation.  In  defining  the  crime  of  mur- 
der In  the  first  degree.  The  bill  of  excep- 
tions In  that  case  did  not  include  the  oth«- 
Instructions,  and  It  nowhere  appeared  that 
this  elem«it  had  been  correctly  defined,  yet 
the  court.  In  commenting  upon  the  probabili- 
ty of  the  correct  Interpretation  of  the  element 
of  premeditatlcm  being  contained  In  the  oth- 
er instructions,  say:  "If  It  so  appeared  from 
the  record,  we  might  be  Justified  In  holding, 
taking  the  Instructions  together,  that  thoe 
was  no  prejudice  to  the  prisoner's  cause  from 
Its  omission  in  the  third  instruction."  "It  is 
not  contended,"  says  Seevers,  0.  J.,  "that 
every  proposition  should  be  accompanied  with 
or  qualified  by  the  doctrine  of  reasonable 
doubts.  It  is  sufficient  If  the  court  says  that 
ev«7  fact  necessary  to  convict  must  be  es- 
tablished to  their  satisfaction  beyond  a  rea- 
sonable doubt"  State  ▼.  Maloy,  44  Iowa, 
IM.  If,  then,  the  omission  of  the  word  "rea- 
sonable" made  the  Instruction  too  general,  It 
was  properly  limited  by  others. 

The  remaining  question  Is  directed  to  the 
Inquiry,  Is  It  probable  that  the  Jury  was  mis- 
led by  the  omission?  Whenever  the  Instruc- 
tions, considered  as  a  whole,  are  substantially 
correct,  and  could  not  have  misled  the  Jury 
to  the  prejudice  of  the  defendant,  the  Judg- 
mrtttt  will  not  be  reversed  because  some  in- 
struction, considered  alone,  may  be  subject 
to  criticism.  People  v.  Cleveland,  49  CaL  678; 
Story  T.  State,  99  Ind.  413.    It  must  be  pre- 


sumed that  each  member  of  the  jmr  pos- 
sessed at  least  ordinary  common  sense,  and 
was  capable  of  understanding  the  whole 
charge  In  its  connected  relations  and  in  its 
application  to  the  facts  of  the  case.  People 
y.  Bagnell,  31  Cal.  409.  The  Instructions  giv- 
en by  the  court  fully  state  the  law  as  appli- 
cable to  the  facts  of  the  case  at  bar,  and  tlie 
Judgment  ought  not  to  be  reversed  extxpi 
for  some  palpable  error  which  would  afford 
a  dangerous  precedent  Stout  t.  State,  90 
Ind.  1.  Courts  owe  a  duty  to  persons  ac- 
cused of  the  commission  of  crime,  to  see  that 
tbey  have  a  speedy,  fair,  and  Impartial  trial 
In  the  mode  prescribed  by  law;  and,  while 
this  is  true,  they  also  owe  a  duty  to  society, 
to  suppress  crime,  and  punish  those  who 
have  been  legally  convicted  thereof.  In  the 
discharge  of  this  duty,  we  are  not  anmtnd- 
ful  of  the  Importance  of  avoiding  the  adop- 
tion of  any  rule  which  might  become  danger- 
ous as  a  precedent;  but  we  fail  to  see  that 
any  dangerous  precedent  woold  be  estab- 
lished by  adopting  the  rule  that  Instmctioas 
should.  In  criminal  as  well  as  In  dvll  casea 
be  considered  In  their  enttrety,  and  that  i 
single  Instruction  which  might  be  subject  to 
the  criticism  of  being  too  general,  whoi  not 
misleading,  furnishes  no  Just  reason  for  re- 
versing a  Judgment,  when  properly  limited 
by  other  instructions  that  correctly  state  the 
law. 

5.  Defendant's  counsel  contends  that  th« 
court  erred  in  refusing  to  give  the  foUowins 
Instructions  requested  by  the  defendant:  (3) 
"I  charge  you  fiurther,  in  regard  to  the  ques- 
tion of 'the  defendant's  intoxication  at  the 
time  of  the  killing  of  deceased,  (If  yon  find 
that  he  killed  ber,)  It  Is  provided  by  the  stat- 
utes of  this  state  that  'whenever  actoal  ex- 
istence of  any  particular  motive,  purpose  or 
Intent  is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of  crime,  the 
Jury  may  take  Into  consideration  the  fact 
that  the  defendant  was  Intoxicated  at  the 
time,  In  determining  the  purpose,  motive  or 
intent  with  which  be  committed  the  act' 
Now,  in  order  to  constitute  the  crime  char- 
ged, there  must  have  been  purpose  and  In- 
tent on  the  part  of  the  defendant  to  commit 
It,  and  therefore^  If  you  find  that,  at  the 
time  of  killing  deceased,  (if  yon  find  defend- 
ant did  it,)  defendant  was  intoxicated  to  audi 
an  extent— (V  laboring  imdor  temporarT  in- 
sanity, by  reason  of  previous  Intoxication  or 
excessive  use  of  alcoholic  liquors,  to  such 
a  degree— that  he  was  incapable  of  forming 
a  purpose  or  Intent,  you  cannot  find  him 
guilty  of  murder  In  the  first  degree."  H) 
"The  fact  (If  you  should  so  find  it)  that  de- 
fendant killed  the  deceased,  even  tboosh  yon 
should  find  that  he  did  It  wUlfnlly  and  ma- 
liciously, la  not  saffidoit.  alone,  to  convict 
him  of  murder  In  the  first  degree.  In  addi- 
tion to  these  elements,  there  must  be  proof 
of  deliberation  and  premeditation.  And,  in 
order  to  prove  premeditation  and  delibera- 
tion, there  must  be  some^eyldence  |Ot  a  de- 
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sign,— of  premeditation  and  delilferation,— 
Buch  as  would  be  evidenced  by  lying  in  wait, 
by  the  administering  of  poison,  or  some 
kindred  act  showing  a  preTions  consideration 
of  the  act,  and  that  the  act  was  done  deliber- 
ately, formed  and  matured  in  cool  blood,  not 
hastily  upon  the  occasion;  otherwise,  yon 
cannot  find  the  defendant  guilty  of  murder 
in  the  first  degree."  The  questions  presented 
by  these  requests  are  embodied  in  the  sev- 
enth instruction  given  by  the  court  That 
portion  of  section  1358  of  Hill's  Code  applica- 
ble to  the  question  of  intoxication  as  a  de- 
fense is  as  follows:  "Whenever  the  actual 
existence  of  any  particular  motive,  purpose 
or  Intent  is  a  necessary  element  to  consti- 
tute any  particular  species  or  degree  of  crime, 
the  Jury  may  talee  Into  consideration  the  fact 
that  the  defendant  was  intoxicated  at  the 
time  in  determining  the  purpose,  motive  or 
Intent  with  which  he  committed  the  act" 
It  will  be  observed  that  the  instruction  giv- 
en by  the  court  omitted  the  words  "purpose 
and  motive,"  and  limited  the  inquiry  to  the 
defendant's  state  of  mind,  as  to  whether, 
from  the  efTect  of  intoxication,  be  was  capa- 
ble of  having  an  intent  to  kilL  His  motive 
for  the  act  may  have  been  to  acquire  per- 
sonal gain,  or  to  gratify  his  anger  or  re- 
venge; and  yet  if  he  were  too  intoxicated 
to  premeditate  and  deliberate  upon  an  in- 
tent to  klU,  he  could  not  have  been  convicted 
of  murder  In  the  first  degree,  as  the  court 
charged  the  jury.  The  Intent  with  which  he 
committed  the  act,  and  not  the  motive  or 
purpose,  is  the  test  of  his  criminal  liability. 
In  determining  the  degree  of  his  guilt;  and 
hence,  under  the  evidence  in  the  case,  the 
omission  of  these  words  could  not  have  been 
prejudicial  to  his  rights,  under  the  Instruction 
given  by  the  court.  Had  self-defense  been 
the  issue,  as  Indicated  in  the  first  confession, 
then  the  motive  and  purpose  of  the  act  might 
have  been  material  questions;  but  this  theory 
was  at>andonGd,  and  the  defense  of  an  insane. 
Irresistible  Impulse  was  substituted  therefor. 
In  which  motive  and  purpose,  under  the  evi- 
dence in  the  case,  did  not  form  an  element 

Another  objection  to  the  seventh  instruc- 
tion, as  presented  by  the  requests,  is  urged 
to  that  part  of  It  which  says:  "But  if  de- 
Ul}eratlon,  premeditation,  malice,  or  cool 
blood  existed,  and  the  Itilling  is  the  result 
of  them,  the  fact,  if  it  be  a  fact,  that  he 
was  intoxicated  or  under  the  Influence  of 
liquor  when  be  committed  the  alleged  homi- 
cide, (if  yon  find  that  he  did  commit  it)  is 
no  defense."  From  this  it  is  contended  that 
the  court  told  the  Jury,  in  effect,  that  if  mal- 
ice existed,  then  intoxication  could  not  be 
considered;  that  the  use  of  the  word  "or" 
after  the  word  "malice"  made  either  element, 
viz.  deliberation,  malice,  of  cool  blood,  suf- 
ficient to  constitute  murder  in  the  first  de- 
gree; and  that  intoxication  would  not  reduce 
the  grade.  This  contention  might  be  tenable 
if  the  court  had  used  the  word  "either"  in 
referring  to  the  several  elements,  but  it  will 


be  observed  that  tlie  word  there  used  Is 
"them,"  and  hence  it  follows  that  all  these 
elements  were  necessary  to  overcome  the 
fact  of  Intoxication,  If  it  existed;  and  certain- 
ly the  instruction  was  as  llt>eral  as  the  de- 
fendant could  reasonably  expect 

The  fourth  request  is  also  embodied  In  the 
seventh  instruction,  but  It  Is  contended  that 
since  there  was  no  claim  at  the  trial,  nor 
charge  in  the  indictment,  that  the  Idlllng  was 
effected  In  the  commission  of  any  felony,  It 
was  error  to  include  in  the  instruction  tlie 
words,  "unless  the  killing  was  effected  in 
the  commission  w  attempt  to  commit  a  fel- 
ony." The  court.  In  this  part  of  the  Instruc- 
tion, quoted  the  language  of  the  statute;  and, 
there  having  been  no  charge  or  claim  that 
the  Idlllng  was  effected  in  the  commission  or 
attempt  to  commit  a  felony,  the  Jury  must 
have  realized  that  they  were  Instructed  that 
the  proof  of  premeditation  and  deliberation, 
in  addition  to  the  mere  fact  of  killing,  was 
required. 

6.  Defendant's  counsel  also  contends  tliat 
the  court  erred  In  failing  to  give  the  follow- 
ing InstructiMis  requested  by  the  defendant: 
(7)  "The  deliberate  use  of  a  deadly  weapon 
by  the  defendant  and  the  fact  that  he  killed 
the  deceased  with  it,  without  further  proof 
of  deliberation  and  premeditation,  is  not  suf- 
ficient to  constitute  naai&e  In  the  first  de- 
gree. Therefore,  if  you  should  find  that  the 
defendant  purposely  and  maliciously  idlled 
the  deceased  by  the  dellt>»ate  use  of  a  dead- 
ly weapon,  but  that  there  is  no  other  proof 
of  deliberation  and  premeditation  than  the 
fact  of  the  killing,  and  the  deliberate  nse  of 
such  weapon  in  killing  hor,  or  if  yon  enter- 
tain a  reasonable  doubt  In  this  respect,  you 
cannot  find  him  guilty  of  murder  in  the  first 
degree,  liut  of  murder  in  the  second  degree 
only."  (10)  "I  further  charge  you  that,  in 
order  to  find  the  defMidant  guilty  of  murder 
in  the  first  degree,  you  must  be  satisfied  be- 
yond a  reasonable  doubt  that  he  was  in  such 
a  condition  of  mind  as  to  he  able  to  deliber- 
ate and  premeditate;  and  yon  must  be  sat- 
isfied beyond  a  reasonable  doubt,  by  evi- 
dence in  addition  to  the  mere  fact  of  the  kill- 
ing of  the  deceased  and  the  deliberate  use  of 
a  deadly  weapon,  that  in  so  doing  he  did  it 
of  deliberate  and  premeditated  malice;  oth- 
erwise you  cannot  find  him  guilty  of  murder 
in  the  first  degree."  In  the  seventh  instruc- 
tion, supra,  the  court  charged  the  Jury  that 
there  must  be  other  evidence  of  malice  than 
the  mere  proof  of  killing,  to  constitute  mur- 
der in  the  first  degree,  and  fully  covered 
these  requests. 

7.  It  Is  further  contended  that  the  court 
erred  in  failing  to  give  the  following  Instruc- 
tion requested  by  the  defendant:  (9)  "I  in- 
struct you  tliat  in  this  case  there  is  not  snf- 
fldent  proof  of  premeditation  and  delibera- 
tion, and  therefore  you  cannot  in  any  evott, 
find  defendant  guilty  of  a  higher  crime  than 
murder  in  the  second  degree,"— and  that 
there  was  no  evidence  of  malice^  in  rtddUion 
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to  the  mere  t&ct  of  kOIing,  to  sappwt  the 
charge  of  murder  in  the  first  degre&  The 
testimony  shows  that  when  the  defendant  re- 
turned trcnn  Astoria,  on  Sunday  eveding  pre- 
-cedtng  his  wife's  death,  be  stated  that  he  did 
not  iiave  a  nickel;  that  he  was  at  home  at 
the  time  she  was  killed;  that  deceased  kept 
her  money  and  valuable  papers  in  a  bureau, 
the  keys  to  which,  probably,  were  In  the 
pocket  of  the  dress  she  had  on  when  she  was 
killed;  ttiat  the  pocket  in  this  dress  was 
partly  turned  Inside  out  when  the  body  was 
first  seen  by  others;  that  the  defendant  took 
the  keys  from  her  pocket  after  striking  her 
with  the  chib,  and  opened  some  of  the  draw- 
ers of  this  burean  before  he  notified  any  one 
-of  her  death;  that  the  person  who  first  went 
to  the  house  after  her  death  found  the  keys 
In  the  bureau;  that  this  person,  who  was  a 
witness  at  the  trial,  tiad  left  his  money  with 
the  deceased,  and  when  he  saw  the  keys  in 
the  bureau  he  told  the  defendant  that  his 
money  was  lost;  that  the  defendant  said  to 
bim,  "You  never  lost  a  nickel.  Your  ihoney 
is  there  all  right;"  that  this  witness  and  the 
defendant  then  w<»it  to  the  drawer,  and 
looked  for  the  witness'  money,  but  did  not 
find  it;  that  the  witness  went  away,  leaving 
the  defendant  in  the  room  where  the  bureau 
was,  and  in  a  few  minutes  returned,  and 
fonnd  his  money  among  some  clothing  in  the 
bureau;  that  the  defendant  was  present 
when  the  witness  found  the  money;  and  that 
when  the  defendant  was  put  in  Jail,  on 
Thursday  evening,  the  sheriff  found  $52.25 
on  his  person.  This  evidence  was  in  addi- 
tion to  the  proof  of  killing,  and  it  waa  a 
-question  of  fact  for  the  Jury  to  say  by  Its 
verdict  whetho:  from  these  circumstances  an 
Inference  that  the  defendant  had  deliberated 
and  premeditated  upon  the  commission  of 
the  act  before  he  struck  the  fatal  blow  could 
reasonably  be  drawn,  and  hence  there  was 
no  error  in  refusing  to  give  the  instruction 
requested. 

Defendant's  counsel  contends,  further,  that 
the  first  confession,  made  to  the  sherfff,  In 
which  he  stated  that  his  wife,  to  whom  he 
had  been  married  30  years,  and  with  whom  he 
never  had  any  difllciilty;  that  she,  who  had  al- 
ways treated  him  with  affection,  should,  with- 
out any  provocation,  throw  a  stone  at  him.  Is 
absiu-d;  and  the  furtha*  statement  therein  that 
he  was  duly  sober  and  in  good  humor  when 
he  killed  her  conclusively  shows  that  whea 
he  made  this  ccmfesslon  he  was  insane,  and 
that  the  subsequent  confession,  made  afttx 
he  had  recovered  from  the  effects  of  the  liq- 
uor, further  confirms  this  conclusion;  that 
the  evidence  of  his  habits,  symptoms,  and 
mental  condition  wbm  recovering  ftom  a 
protracted  drunken  debaudi,  and  the  testi- 
mony of  the  medical  experts,  show  beyond  a 
reasonable  doubt  that  at  the  time  the  defend- 
ant struck  the  fatal  blow  be  had  not  suffi- 
cient control  of  his  mental  faculties  to  pre- 
meditate and  deliberate  upon  the  atrocity  of 
the  act,  and  Oierefore  was  incapable  of  form- 


ing an  Intent  to  klU.  Section  1358,  HHl's 
Code,  provides  that:  "When  tbe  oomndaakm 
of  the  act  charged  as  a  crime  is  {Mroven,  and 
the  defense  sought  to  be  established  Is  tbe  in- 
sanity of  tbe  defendant,  the  same  must  bt> 
proven  beyond  a  reasonable  doubt."  This 
statute  requires  the  accused,  when  Insanity  15 
pleaded  as  a  defense,  to  establiab  the  Csct 
beyond  a  reasonable  doubt  It  is  not  In  tbe 
province  of  courts  to  qnestlmi  the  policy  of 
the  law,  or  to  say  that  the  rule  established 
In  such  cases  is  inhuman,  or  that  tbe  state 
should,  in  any  contingency,  be  required  to  es- 
tablish the  fact  of  sanity,  like  any  otber  fact, 
beyond  a  reasonable  doubt  From  tbe  facts 
and  circumstances  of  the  case,  tbe  Jury  wert' 
at  liberty,  and  it  was  their  duty,  to  say  by 
their  verdict  whether  the  design  to  kill  was 
formed  and  matured  in  cool  blood,  and  not 
hastily,  upon  the  occasion,  and  having  so 
found,  under  proper  Instructions  from  the 
com-t,  covering  all  the  Issues  of  the  ooae.  the 
Judgment  must  be  affirmed. 


WALKER  V.  DISTRICT  COTTRT  OF  PDTAL 

COUNTY  et  al. 
(Supreme  Court  of  Arizona.    Jan.  30.   t894.'i 

Writ  op  PnoniBiTioN — Appbau 
A  writ  of  prohibition  will  not  issue  to 
the  district  court,  forblddinK  the  entertainmpn; 
of  an  appeal  from  the  probate  court,  on  tht> 
ground  that  no  appeal  bond  which  would  inTi> 
ft  jurisdiction  had  been  filed,  as  there  is  ade- 
quate remedy  by  appeal  or  error. 

Application  for  a  writ  of  prohibition.  Pe- 
tition by  Juana  Walker,  throui^  her  guard- 
ian, Bosetta  Jones,  for  a  writ  of  prohibition 
against  the  district  court.  Final  county,  and 
Hon.  Owen  T.  Rouse,  Judge  of  auch  court. 
Writ  denied. 

Fitch  &  Oampbell  and  Bethune  A  MoOabe. 
for  petitioner.  W.  H.  Barnes,  Klbbey  A 
Israel,  and  Wm.  R.  Stone,  for  respondent 

BAKER,  O.  J.  In  this  matter  there  was 
an  appeal  taken  from  tbe  probate  court  of 
Pinal  county  to  said  district  court  from  a 
Judgment  finding  the  petitioner  to  be  on  beh- 
at  law  of  one  iobn.  D.  Walker,  deceased.  It 
is  claimed  that  a  sufficient  b<»d  on  appeal 
was  not  filed,  and  therefore  said  district 
court  acquired  no  Jurisdiction  to  hear  and 
determine  such  appeal.  The  petltiooer  ap- 
peared, and  moved  said  district  court  to  dis- 
miss the  appeal  for  want  of  Jurisdiction,  and 
upon  such  petition  being  denied,  and  tbe  ap- 
peal being  about  to  be  heard,  she  prays  us 
to  issue  a  writ  of  prohlbitloa  against  said 
court  to  prevent  the  hearing  of  the  appeal, 
for  the  reason  of  want  of  JurlsdlctloD.  Xlie 
question  of  a  want  of  Jurisdiction  In  tbe  bo- 
preme  court  to  Issue  such  a  writ  by  virtue  of 
Its  original  Jurisdiction  was  extensive  ar- 
gued at  the  hearing,  but  inasmuch  as  ttie  de- 
termination of  that  question  is  not  necessary 
to  the  conclusion  whi<A  m  have  reached. 
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-we  do  not  express  any  opinion  upon  that 
subject.  If  the  iw'wer  exists  In  this  court 
to  Issue  the  writ,  the  petitioner,  we  are  con- 
vinced, has  an  adequate  remedy  by  appeal 
or  error  from  the  action  of  the  district  court; 
and  It  is  everywhere  agreed  that  In  such  case 
the  writ  will  not  issue.  Any  other  course, 
ordinarily,  wonld  bring  all  civU  cases  where 
Jurisdictional  questions  are  involved  to  this 
com-t  by  the  writ,  instead  of  appeal  or  error; 
a  coarse  not  authorized  by  our  practice.  Peo> 
pie  V.  District  Court,  (Colo.  Sup.)  19  Pac.  841. 
There  may  be— we  do  not  say  there  are— cases 
where  the  remedy  by  appeal  or  error  might 
not  be  considered  adequate,  and  the  writ 
would  issue;  but  even  then  we  think  that  the 
question  whether  the  remedy  by  appeal  or 
tvTor  is  adequate  should  be  left,  along  with 
the  question  of  Jurisdiction,  to  be  decided 
upon  the  application.  2  Spel.  Extr.  Relief, 
par.  1732.  We  are  content  to  say  the  reme- 
dy by  appeal  or  error,  in  this  Instance,  Is  am- 
ply sufficient.  The  mere  fact  that  to  be  put 
to  trial  and  then  to  the  appeal  necessitates 
an  expense  and  some  delay  is  no  answer  to 
the  conclusioa  All  litigation  is,  unhappily, 
attended  with  the  same  results.  The  wilt 
Is  denied. 

SLOAN    and    HAWKINS,    33^    concur. 
ROUSE,  J.,  not  sitting. 


BASHFORD-BURMTSTEK    CO.    v.    AGUA 

FRIA  COPPER  CO. 
<Sapreme  Ooart  of  Arizona.    Jan.   24,   1891.) 

JODGMBNT— DbFACIT — GOODB    SoLD  AMD  DbLIV- 
ERBD. 

1.  The  fact  that  the  court  la  in  session 
does  not  invalidate  the  clerk's  entry  of  de- 
fault 

2.  An  answer  filed  after  default,  or  mo- 
tion to  open  a  default,  must  show  an  excuse 
consistent  with  due  dili{;ence. 

3.  A  mercantile  business  for  sale  of  goods, 
mining  supplies,  etc.,  is  an  "industrial  busi- 
ness," ineorporable  under  Rev.  St.  U.  8.  §  1889, 
by  territorial  statute. 

4.  Nonpresentation  of  an  account  for  goods 
sold  and  delivered  is  not  a  meritorious  defense 
to  an  action  for  their  price. 

Appeal  from  district  court,  Yavapai  coonly; 
t>efore  Justice  John  J.  Hawkins. 

Action  by  the  Bashford-Burmlster  Company 
against  the  Agua  Fria  Copper  Company  on 
account  for  goods  sold  and  delivered.  De- 
fault entered,  and  motion  to  open  denied. 
Xtefendant  appeals.    Affirmed. 

J.  F.  Wilson,  for  appellant  Hemdon  ft 
Norrls,  for  appellee. 

BAKER,  O.  X  Plaintiff  below  instituted 
salt  upon  a  stated  account,  to  recover  a  bal- 
ance of  $421.10.  The  time  for  answering 
having  expired,  the  derk  entered  the  default 
of  the  appellant,  who^  of  course,  was  the 
defendant  Subsequently  to  such  entry  of 
default,  the  appellant  filed  Its  answer,  con- 
•Isting  of  an  exception  to  the  complaint,  a 


motion  to  make  more  definite,  and  a  general 
denlaL  Upon  motion,  this  answer  was  strick- 
en from  the  flies,  or,  which  la  virtually  the 
same  thing,  set  aside,  for  the  reason  that  it 
was  filed  after  the  time  had  expired  for  an- 
swering, and  a  default  had  been  entered. 
This  action  of  the  court  is  assigned  ob  error. 
The  appellant  did  not  offer  any  excuse  what- 
ever why  it  bad  not  filed  the  answer  within 
the  time  allowed  by  law.  It  assumed,  as  a 
matter  of  course,  that  the  court  would  set 
aside  the  entry  of  default  made  by  the  clerk, 
and  suffer  it  to  answer  without  first  showing 
any  diligence  upon  its  part  The  fact  that 
the  court  waa  in  session  did  not  deprive  the 
clerk  of  the  power  to  enter  the  defendant's 
default  It  was  not  a  Judgment  The  court 
afterwards  entered  that  To  set  aside  or 
strike  the  answer  from  the  files,  under  these 
circumstances,  was  not  err<».  The  appel- 
lant subsequently,  to  wit,  July  11,  1893 
moved  the  court  to  open  the  default  aai  per- 
mit the  answer  to  be  filed..  This  motion  was 
denied,  and  this  action  of  the  court  Is  as- 
signed as  errM*.  But,  again,  the  appellant 
failed  to  offer  any  excuse  or  reason  why  it 
had  neglected  to  answer  in  the  first  Instance. 
Apparently,  it  did  not  propose  to  excuse  its 
delay  at  all;  as  if  this  was  an  inquiry  with 
which  the  court  had  nothing  to  do.  But  the 
court  did  offer  to  permit  the  appellant  to  ap- 
pear and  defend,  if  it  would  file  an  affidavit 
of  merits.  Treating  this  motion  Itself  as  an 
affidavit  of  merits,  (there  being  no  other  pa- 
per which  it  is  possible  to  so  designate,)  it 
claims  that  Inasmuch  as  the  suit  is  upon  a 
mercantile  account,  and  as  the  appellee  Is  a 
mercantile  corporation  organized  under  the 
laws  of  this  territory,  it  can  have  no  valid 
existence,  because  the  act  of  the  territorial 
legislature  authorizing  the  formation  of  cor- 
porations for  mercantile  piurposes  is  in  con- 
flict with  section  1889,  Rev.  St.  V.  S.,  which 
Is  as  follows:  "The  legislative  assemblies  of 
the  several  territories  shall  not  grant  private 
charters  or  special  privileges,  but,  may,  by 
general  incorporation  acts,  permit  persons  to 
associate  themselves  together  as  bodies  cor- 
porate, for  mining,  manufacturing,  and  other 
Industrial  pursuits;  and  for  conducting  the 
business  of  insurance,  banks  of  discount,  and 
deposit,  (but  not  of  issue,)  loan,  trust  and 
guarantee  associations,  and  for  the  construc- 
tion and  operation  of  railroads,  wagonroads, 
irrigating  ditches,  and  the  colonisation  of 
lands  In  connection  therewith,  or  for  colleges, 
seminaries,  churches,  libraries,  or  any  other 
benevolent,  charitable,  or  scientific  associa- 
tion." 

It  Is  hardly  possible  that  one  will  be  suf- 
fered to  obtain  the  goods  of  another,  doing 
business  as  a  corporation,  and,  retaining  the 
goods,  defeat  a  recovery  by  alleging  the  il- 
legality of  the  act  under  which  the  corpora- 
tion was  formed.  We  do  not  care  to  counte- 
nance such  a  result.  But  It  is  evident  that 
the  territorial  act  Is  not  in  conflict  with  said 
section  1889,  Rev.  St  V.  S.  Tbe  term  I'tn- 
igitized  by  VjOOQ  IC 
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dustrlal  pmsult,"  for  which  the  legislature 
may  anthorlze  corporations  to  be  formed,  Is 
a  very  tooad  expression.  For  Instance,  it 
was  decided  by  Judge  Deady  In  Wells,  Far- 
go &  Co.  V.  Northern  Pac.  R.  Co.,  23  Fed. 
4C9,  that  the  express  business  was  "an  In- 
dustrial pursuit,"  within  the  meaning  of  that 
term.  Just  why  the  sale  of  goods,  mining 
supplies,  etc.,  should  be  less  "industrial"  than 
the  express  business  would,  in  our  opinion, 
be  difficult  to  maintain.  Besides,  congress. 
In  enacting  section  1889,  was  endeavoring  to 
prevent  the  granting  of  monopolies  and  spe- 
cial privileges,  rather  than  specifying  all  the 
purposes  for  which  corporations  might  be 
formed.  And  then,  too,  the  mercantile  busi- 
ness is  certainly  industrial;  it  Is  embraced 
in  the  words  "Industrial  pursuits,"  according 
to  their  popular  or  ordthairy  usage.  These 
views  will  be  found  in  Meicantile  Co.  v. 
Hulme,  7  Mont.  5(56,  19  Pac  213;  Wells, 
Fargo  &  Co.  V.  Northern  Pac.  B.  Co.,  23  Fed. 
469.  The  objection  that  tlie  account  was 
not  presented  to  appellant  for  payment  be- 
fore suit  Is  without  merit.  If,  then,  we  con- 
sider this  motion  as  an  affidavit  of  merits, 
the  matter  therein  set  up  constitutes  no  de- 
fense. We  see  no  error  in  the  record;  and 
as  the  court  properly  denied  this  motion,  and 
proceeded  to  judgment  upon  proofs,  the  judg- 
moit  is  affirmed. 

SLOAN  and  ROUSE,  JJ.,  coocur. 


METER  V.  CULVER. 
(Supreme   Coart   of  Arizona.    Jan.    10,   1894.) 
Justice  op  thb  Peacb  —  Faildrk  to  EiiBOT  Sco 

CB8SOK— HOLUIKO  OVER — VacANCT. 

Under  Rev.  St.  par.  1393,  declaring  the 
term  of  office  of  a  justice  of  the  peace  to  be 
two  years,  and  till  bis  successor  is  elected  and 
qualified,  and  paragraph  484,  providing  that  all 
county  and  precinct  officers  shall  hold  office 
till  their  successors  are  elected  and  qunlified.  a 
justice  of  the  peace,  who  is  a  precinct  officer,  in 
a  precinct  entitled  to  two  justices,  holds  over 
where  only  one  candidate  receives  more  votes, 
and  another  the  same  number  as  he,  and  there 
is  DO  vacancy  to  which  an  appointment  can 
be  made. 

Appeal  from  district  court,  Pima  county; 
Richard  E.  Sloan,  Judge. 

Action  by  Charles  H.  Meya:  against  Wil- 
liam H.  Culver.  Judgment  for  defendant. 
Plaintiff  appeals.     Affirmed. 

S.  M.  Franklin,  tor  appellant  Heney  & 
Ford,  for  appellee. 


ROUSE,  J.  This  snit  was  instituted  by 
appellant  against  appellee  to  try  the  title  to 
the  office  of  Justice  of  the  peace,  under  the 
provisions  of  title  62  of  the  Bevised  Statutes 
of  1887.  Precinct  No.  1,  Pima  county,  is 
entitled  to  two  Justices  of  the  peace.  Jus- 
tices of  the  peace,  in  this  territory,  are  elect- 
ed for  a  term  of  two  years.  At  the  general 
election  in  1890,  M.  B.  Slater  and  the  ap- 


pellee were  elected  Justlcefl  of  tbe  peace  for 
said  precinct  No.  1,  and  on  the  1st  of  Jann- 
ary  thereafter  received  their  commissions  ac- 
cording to  law,  and  duly  qualified  and  en- 
tered into  the  possession  of  said  offices.  At 
the  general  election  in  1892,  they  wm«  can- 
didates for  re-election,  and  at  the  same  time 
W.  F.  Scott,  G.  A.  Elliott,  and  tlie  appellant 
were  candidates  for  said  offices.  Tbe  votes 
cast  for  said  offices  were  divided  among  the 
Ave  candidates  as  follows:  Scott,  36S  votes; 
Culver,  303  votes;  Tilejer,  303  votes;  Slate. 
255  votes;  Elliott,  224  votes.  The  board  of 
canvassers  declared  that  Scott  was  elected. 
and  they  further  declared  that,  by  reason  of 
the  tie  between  Meyer  and  Culver,  neither  of 
them  was  elected.  The  board  of  supervisors,  at 
the  meeting  In  January,  1893,  duly  commis- 
sioned Scott,  and,  acting  on  the  theory  that 
only  one  Justice  of  the  peace  had  been  elect- 
ed, and  there  was  a  vacancy,  appointed  and 
commissioned  the  appellant  to  fill  said  va- 
cancy. After  Scott  received  his  commission 
and  quallfled,  he  received  the  books  and  pa- 
pers pertaining  to  the  office  of  Justice  of  th* 
peace  from  Slater,  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office.  Aner 
Meyer  was  appointed  and  commissioned  by 
the  board  of  supervisors,  he  demanded  the 
books  and  papers  of  the  office  of  justice  of 
the  peace  from  appellee,  but  Culver  refosed 
to  give  them  up,  and  continued  in  the  dis- 
charge of  the  duties  of  said  office.  Appel- 
lant then  commenced  this  action,  and  in  his 
complaint  alleged,  substantially,  the  forego- 
ing facts.  Appellee  demurred  to  the  com- 
plaint for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  the  Judg- 
ment of  the  court  sustaining  tbe  demurrer 
is  the  only  question  presented  to  us  by  this 
appeal. 

The  precinct  mentioned  was  entitled  to  two 
Justices  of  the  peace.  In  this  territory  the 
term  of  office  of  a  Justice  of  the  peace  Is 
two  years,  and  until  his  successor  is  elected 
and  qualified.  Bev.  St.  par.  1393.  It  is  also 
provided  that  "all  county  and  precinct  offi- 
cers shall  hold  office  until  their  saccessors 
are  elected  and  qualified."  Id.  par.  484.  A 
Justice  of  the  peace  is  a  precinct  officer.  The 
appellee,  William  H.  Culver,  and  Slater,  hav- 
ing been  elected  Justices  of  the  peace  for 
said  precinct  No.  1  at  the  general  Section  in 
1890,  and  having  been  commissioned  as  such 
in  January,  1891,  their  terms  of  office  were 
for  a  period  of  two  years,  and  tintil  their  suc- 
cessors were  elected  and  qualified.  Each. 
therefore,  would  hold  his  office  until  Janoary. 
1893,  and  until  his  successor  was  elected  and 
qualified.  At  the  general  election  in  1892. 
of  the  five  candidates  for  the  office  of  Justice 
of  the  peace  for  said  precinct,  Scott  was  the 
only  one  that  was  elected.  He  received 
more  votes  than  any  other  candidate,  and 
therefore  was  entitled  to  one  of  said  two 
offices.  It  only  remains  for  us  to  det»'mlne 
who  Is  entitled  to  the  other  office.     To  fiU 
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the  two  ofSoes  by  election,  it  was  necessary 
tliat  two  persons  should  receive  more  votes 
tkxixu  any  other  candidate.  Therefore,  be- 
fore Culver  or  Slater  would  lose  his  office, 
t-wo  persons  would  have  to  receive  more 
votes  than  any  othar.  As  to  Slater,  such  was 
the  result.  Scott,  Meyer,  and  Culver  re- 
colved  more  votes  than  he.  As  to  him,  a 
successor  was  elected.  But,  as  to  Culver,  no 
t'wo  persons  received  more  votes  than  he. 
The  tie  between  him  and  Meyer  prevented 
an  election  of  his  successor,  and  he  will  hold 
over  under  his  former  commission.  Para- 
graphs 484  and  1393  w&e  not  repealed  by 
Act  No.  47  of  the  Laws  of  1891.  That  act 
amended  paragraph  467,  but  In  no  way  af- 
fects the  two  paragraphs  last  mentioned. 
The  appointment  of  appellant  by  the  board 
ot  supervisors  was  void,  for  the  reason  that 
there  was  no  vacancy.  The  demurrer  to  the 
complaint  was  proporly  sustained,  and  the 
Judgment  of  the  district  court  Is  affirmed. 

BAKER,  C.  J.,  and  HAWKINS,  J.,  concur. 
SLOAN,  J.,  not  sitting. 


CITY  BLOCK  DIRECTORY  CO.  t.  APP 
et  ai. 
(Court  of  Appeals  of  Colorado.    Feb.  12,  1894.) 
Rblibp  fbom  Judgmbnt— Excusablb  Neolect. 
Neglect  arising  from  reliance  placed  by 
a  party  upon  assurauces  given  tiim  by  the  op- 
posing counsel  is  "excusable."  within  the  mean- 
ing of  Code  Civ.  Proc.  §  75,  relieving  a  party 
from  a  judgment  or  order  taken  against  him 
tbroogh  "excusable  neglect." 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  App  &  Stott  against  the  City 
Block  Directory  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Buford  &  Griffith,  for  appellant  E.  E. 
Bchlosaer  and  H.  W.  Spangler,  for  appellees. 

THOMSON,  J,     App  &  Stott  brought  suit 

against  one  Robert  Stride,  who  made  default, 
and  Judgment  went  against  him.  A  writ 
of  garnishment  was  issued  upon  the  Judg- 
ment, and  served  upon  the  City  Block  Direc- 
tory Company,  against  which  Judgment  was 
entered  for  want  of  an  answer.  The  com- 
pany moved  the  court  to  vacate  the  Judg- 
ment, and  the  motion  was  denied.  The  com- 
pany appealed.  The  ground  of  the  motion 
was  that  the  company  was  misled  Into  the 
default  by  the  plaintiffs'  counsel.  Affidavits 
were  filed  In  support  of  the  motion,  and 
counter  affidavits  against  it.  It  appears  that, 
on  the  day  of  the  service  of  the  garnishment, 
Blisha  Procter,  the  secretary  of  the  company, 
prepared  and  verified  an  answer  denying  any 
■ndebtedness  to  Stride.  In  his  affidavit  he 
states  that  soon  after  its  preparation  he 
showed  the  answer  to  E.  E.  Schlosser,  tho 
attorney  of  plaintiffs,  who  represented  to  him 
that   it  was  unnecessary  to    file    it.    as   it 


showed  that  the  company  owed  Stride  noth- 
ing, and  that  accordingly,  relying  upon 
Schlosser's  representation  of  the  want  of  ne- 
cessity for  filing  the  answer,  he  did  not  do 
so.  B.  J.  MiUer,  W.  J.  Winters,  and  H.  W. 
Hilton  each  made  affidavit  to  a  conversation 
between  Miller  and  Schlosser,  in  which  Mil- 
ler asked  Schlosser  how  he  happened  to  get , 
a  judgment  against  the  company,  to  which 
be  replied  that  he  had  fixed  up  a  trap,  and 
the  company  fell  into  it  The  original  answer, 
verified  as  stated  by  Procter,  was  also  intro- 
duced. Schlosser,  in  opposition  to  the  mo- 
tion, made  affidavit  giving  a  somewhat  dif- 
ferent version  of  the  conversations  with 
Procter  and  Miller,  but  upon  the  question 
whether  the  company  was  misled  by  him,  to 
its  prejudice,  the  affidavit  is  not  very  sat- 
isfactory. It  Is  provided  by  section  75  of 
the  Code  of  Civil  Procedure  that  the  court 
may,  on  such  terms  as  may  be  just,  and  up- 
on payment  of  costs,  relieve  a  party  or  his 
legal  representatives  from  a  Judgment,  or- 
der, or  other  proceeding  taken  against  him 
through  mistake.  Inadvertence,  surprise,  or 
excusable  neglect.  Neglect  which  arises 
from  reliance  placed  by  a  party  upon  assur- 
ances given  him  by  the  opposing  counsel  is  ex- 
cusable, within  the  meaning  of  the  law;  and 
we  think  the  showing  made  in  this  Instance 
required  the  coturt  in  furthsance  of  Jus- 
tice, to  set  aside  the  Judgment  permit  the 
answer  to  be  filed,  and  proceed  to  a  hearing 
of  the  case  upon  its  merits.  The  Judgment 
is  accordingly  reversed.     Reversed. 


OALLUP  T.  LIGHTER  et  al. 

(Conrt  of  Appeals  of  Colorado.    Feb.  12,  1894.) 

Action  on  Replevin  Bond  —  SurrioiBNOT  or 
Complaint— Res  Judicata —DisMisgAi.  or  Suit 
—Effect. 

1.  A   judgment   on   demurrer   that    a   com- 

Elaint  does  not  state  a  cause  of  action  is  not  a 
ar  to  another  suit  between  the  same  parties 
on  the  same  cause  of  action. 

2.  A  complaint  does  not  state  a  cause  of 
action  on  a  replevin  bond  where  It  alleges  that 
plaintiff  owns  the  cause  of  action  which  ac- 
crued on  the  judgment  for  defendant  in  replev- 
in, but  does  not  allege  that  the  bond  was  as- 
signed to  plaintiff. 

3.  Under  Code  1887,  g  166,  snbd.  4,  provid- 
ing for  a  nonsuit  where,  before  final  submis- 
sion, plaintiff  abandons  the  suit  .v^'bere  a  demur- 
rer for  failure  to  state  a  cause  of  action  is 
sustained,  and  the  case  is  dismissed  on  appli- 
cation of  plaintiff,  be  has  a  right  to  re-bnng 
suit 

Error  to  district  court,  Arapahoe  county. 

Action  by  Charlotte  R.  Gallup  against  John 
Lichter  and  others  on  a  replevin  bond.  Judg- 
ment for  defendants.  Plaintiff  brings  error. 
Reversed. 

L.  C.  Rockwell,  for  plaintiff  In  error. 
Brown,  Putnam  &  Preston,  for  defendants  In 
error. 

BISSELL,  P.  J.  Unless  we  greatly  mis- 
read the  record,  the  court  rendered  Judgmentp 
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for  the  defendants  on  the  hypothesis  that  the 
issue  had  been  previously  disposed  of  In  an- 
other suit  between  the  same  parties.  This 
conclusion  was  undoubtedly  erroneous,  and 
necessitates  a  reversal  of  the  judgment. 

In  1883,  Raymond  Kaltenbach  brought  re- 
plevin suit  in  the  superior  court  against  one 
•  Von  Richthofen  and  his  wife  to  recover  the 
possession  of  an  orchestrion.  He  gave  the 
statutory  bond,  which  was  signed  by  three 
of  the  present  defendants  as  sureties.  That 
suit  proceeded  to  Judgment,  and  the  defend- 
ants were  adjudged  entitled  to  the  return  of 
the  instrument,  or  its  value.  Afterwards  the 
present  appellant,  Charlotte  R.  Gallup, 
brought  suit  in  the  superior  court  against 
Kaltenbach  and  his  sureties  to  recover  the 
value,  and  damages  for  the  detention.  The 
defendants  demurred  to  the  complaint,  and 
the  demurrer  was  sustained;  but  the  en- 
try reserved  leave  to  the  plaintiff  to  amend 
her  complaint,  as  she  might  be  advised, 
within  a  time  named.  Before  the  expira- 
tion of  this  limit  the  plaintiff  came  Into 
court,  and  asked  that  the  cause  be  dismissed 
at  her  cost,  which  was  accordingly  done. 
This  was  on  the  16th  of  February,  1885.  In 
August,  1888,  tb«  present  suit  was  brought, 
and  the  complaint  contained  all  the  formal 
and  necessary  averments  to  state  a  good 
cause  of  action  on  the  bond  against  these 
defendants.  The  allegations  were  apt  to 
show  the  liability  of  the  obligor,  and  the 
assignment  and  transfer  of  the  Instrument 
to  the  present  plaintiff.  The  defendants  an- 
swered, set  up  a  tender  of  the  instrument 
and  a  refusal  to  receive  it,  and  lil^ewise 
pleaded  the  formw  recovery  in  bar  of  the 
present  action.  The  plaintiff  replied.  There 
were  various  amendments  to  the  plea  of  a 
former  recovery  and  to  the  replication,  but 
they  resulted  in  presenting  very  sharply  the 
issue  as  to  the  conclusiveness  of  the  former 
Judgment  We  shall  not  concern  ourselves 
with  the  Issue  as  to  the  tender,  because  we 
are  well  satisfied  that  the  case  turned  on  the 
other  question.  We  leave  that  Issue  to  be 
tried  hereafter.  It  Is  not  difficult  to  ascer- 
tain the  law  by  which  the  rights  of  these  par- 
ties must  be  determined,  and  It  will  prove 
but  little  more  troublesome  to  apply  it  to  the 
case.  The  plea  of  res  adjudlcata  is  almost 
as  familiar  to  the  profession  as  the  general 
issue,  although  occasionally  there  is  some  dif- 
ficulty in  Its  application.  Its  limits  need  not 
be  ascertained,  nor  are  we  compelled  to  en- 
ter the  disputed  field  embracing  that  class  of 
cases  wherein  it  must  be  determined  whether 
the  point  was  actually  at  issue,  or  whether 
it  might,  with  reasonable  diligence,  have  been 
brought  forward  and  settled  in  the  former 
suit  The  only  proposition  with  which  we  are 
concerned  Is  that  which  relates  to  the  rendi- 
tion of  a  Judgment  upon  demurrer,  under  the 
circumstances  shown  by  the  record  offered  In 
support  of  the  plea.  It  was  formerly  ques- 
tioned whether  a  Judgment  on  demurrer 
would  operate  as  a  bar  to  anotho-  suit  be- 


tween the  same  parties  on  the  same  csqm 
of  action.  This  question  has  been  set  at  ren. 
and  it  may  now  be  deemed  established  that 
a  Judgment  rendered  upon  any  pleadings  set 
ting  forth  the  facts  is  as  condostve  ooncoa- 
ing  them  as  would  be  the  verdict  of  a  Jury: 
for,  while  one  is  a  finding  by  a  tribunal  cod- 
cerning  the  truth  of  the  matters  In  issiif. 
the  other  Is  a  solemn  admission  by  tbf 
record  which  determines  the  merits  of  tte 
case.  It  Is  essential  to  the  application  of  this 
rule  that  It  be  evident  from  tbe  record  tint 
the  merits  of  tbe  case  were  heard  and  dis- 
posed of  on  the  first  trial.  If,  for  any  rea- 
son, the  first  complaint  failed  to  state  a  cansr 
of  action,  a  Judgment  on  demnrrer  woal4 
not  be  a  bar.  As  strongly  pnt  by  Mr.  Jnstic* 
Clifford  in  the  case  cited  from  91  U.  &: 
''Support  to  those  propositions  Is  fonnd  every- 
where; but  It  Is  equally  well  settled  that  If 
the  plaintiff  fails  on  demnrrer  In  his  fint 
action  from  the  omlssicm  of  an  essential  al- 
legation in  his  declaration,  which  Is  folly  sup- 
plied in  the  second  suit,  the  Judgment  In  tb* 
first  suit  is  no  bar  to  the  second,  althoagfa  tbe 
respective  actions  were  Instituted  to  enforce 
the  same  right;  for  the  reason  that  the  mer- 
its of  the  cause,  as  disclosed  in  the  secocd 
declaration,  were  not  heard  and  decided  in  the 
first  action."  These  principles  are  very  well 
established  by  the  authorities,  and  there  Is 
In  modern  times  an  almost  uniform  conrse  of 
similar  Judgments  upon  these  qnestiona. 
Gould  V.  Railroad  Co.,  91  U.  S.  526;  Terry 
V.  Hammonds,  47  Cal.  32;  Aurora  CSty  v. 
West,  7  Wall.  82;  Keater  v.  Hock.  16  Iowa. 
23;  Birch  v.  Funk,  2  Mete.  (Ky.)  544. 

The  only  proposition  remaining  to  be  ex- 
amined to  sustain  the  conclusion  arrived  at 
by  the  court  respects  the  contention  Uiat  tbe 
complaint  in  the  original  suit  lttoiig:ht  hy 
Charlotte  R.  Gallup  failed  to  state  a  cause  of 
action.  Of  this  there  can  be  no  goestlon.  In 
most  respects,  the  two  conti^lntB  are  entire- 
ly concurrent  Tbe  chief  diffaence  relates 
to  tbe  averment  of  title  to  the  bond,  which 
Is  the  gravamen  of  the  suit  In  the  original 
action,  she  simply  averred  that  she  was  the 
owner  of  the  cause  of  action  which  had  ac- 
crued to  Mrs.  Von  Richthofen  by  reason  of 
Kaltenbach's  failure  to  maintain  his  r^lerln 
suit.  But  it  was  nowhere  alleged  that  the 
bond  on  which  this  present  snlt  was  Instlts- 
ted  had  been  assigned  or  transferred  to  her. 
so  that  she  was  entitled  to  sue  the  sureties 
bound  by  it.  Whether  It  was  or  was  not 
true  that  Charlotte  had  become  so  possessed 
by  transfer  of  a  right  of  action  on  that  Judp^ 
ment  that  she  might  sue  the  original  plaintiir 
In  It  need  not  be  determined.  At  all  erenT$. 
the  complaint  filed  did  not  state  a  caose  of 
action  on  the  undertaking  executed  In  ttap 
original  r^levin  suit  The  present  coa- 
plalnt  does.  This  very  substantial  and  essen- 
tial difference  destroys  the  force  of  the  pi^s 
of  a  former  adjudication,  and  permitB  the 
present  action  to  be  maintained. 

We  think  there  is  another  equally  ooncte- 
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slve  reason  which  operates  to  destroy  the 
bar.  There  has  been  much  discussion  in  the 
profession  as  to  the  drcumstances  under 
which  a  plaintiff  may  dismiss  his  suit,  and 
thereby  reserve  to  lilmself  the  right  to  re- 
commence his  action.  The  present  appeal 
does  not  permit  us  to  construe  all  the  divi- 
sions of  chapter  10  of  the  Code  of  1887,  BO 
that  the  whole  subject  may  be  set  at  rest. 
"We  expressly  limit  what  we  say  to  tlie  con- 
struction of  the  fourth  subdivision  of  section 
lOG,'  so  that  there  can  be  no  possibility  of 
a  misconstruction.  We  think  the  present 
case  is  entirely  covered  by  that  subdivision, 
and  what  the  court  did  on  the'l6th  day  of 
February  amounted  to  a  dismissal  of  the  suit 
on  trial,  after  an  abandonment  by  the  plain- 
tiff which  In  any  event  would  preserve  the 
right  to  re-bring  suit  The  Judgment  which 
the  court  entered  on  the  10th  of  February, 
sustaining  the  demurrer,  was  a  conditional 
Judgment,  which  preserved  to  the  plaintiff 
the  right  to  amend  her  declaration  as  she 
might  deem  proper.  Tinder  such  circum- 
stances, the  Judgment  can  In  .no  sense  be 
deemed  final  until  the  lapse  of  the  time  al- 
lowed by  the  court  in  which  the  defective 
pleading  may  be  amended.  Whenever,  with- 
in such  time,  the  plaintiff  comes  in,  and  on 
the  application  of  that  individual,  and  be- 
fore the  rendition  of  the  final  Judgment,  the 
coiu-t  enters  an  order  dismissing  the  case, 
the  Judgment  of  dismissal  must  be  tal^en  to 
be  within  the  power  conferred  by  the  fourth 
subdivision  of  the  section,  and  the  Judg- 
ment will  be  taken  to  be  one  of  dismissal, 
and  not  so  far  final  on  the  merits  as  to  be 
pleadable  In  bar  to  the  complaint  filed  in  the 
subsequent  suit  On  either  hypothesis,  the 
plea  of  a  former  recovery  was  not  sustained 
by  the  production  of  the  record  In  the  other 
suit.  The  judgment  will  be  reversed,  and  the 
case  remanded  for  further  proceedings  In 
conformity  with  this  opinion.    Reversed. 


DOIxAN  et  aL  t.  PARADICB. 

(Court  of  Appeals  of  Colorado.    Feb.  12,  1894.) 

Appbaii— Review— SuFPiciENCT  of  Kvidbxck— 
Harmless  Brrox. 

A  Jndgment  will  not  be  disturbed  where 
there  is  evidence  to  support  the  verdict. 

On  Rehearing. 

Where  plaintiff  proved  dellverF  in  an  ■«- 
tion  for  the  price  of  goods,  and  denied  the  giving 
of  iW  days'  credit,  which  defendant  ailoged  and 
introduced  evidence  to  prove,  it  was  harmless 
error  to  admit  evidence  of  plaintiff's  general 
custom  to  coiiect  his  bills  at  the  first  of  the 
ensuing  month,  since  his  denial,  coupled  with 
the  legnl  presumption  of  a  sale  tor  cash  on  de- 
livery, entitled  the  Jury  to  find  that  no  credit 
was  given. 

'Sec.  168.  An  action  may  be  dismissed  or  a 
judgment  of  non-suit  entered,  in  the  following 
cases:  *  *  •  Fourth — By  the  court,  when 
upon  trial,  and  before  the  final  submission  of 
the  case,  the  plaintiff  abandons  it. 


Error  to  district  court,   Arapahoe  county. 

Action  by  Prank  H.  Paradice  against  Do- 
Ian  Bros.  &  Smith  on  account.  Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

John  P,  Brockway,  for  plaintiffs  in  error. 
J.  B.  Wiltsea,  for  defendant  in  error. 

BISSELIi,  P.  J.  The  dealings  between 
Paradice  and  Dolan  Bros.  &  Smith  In  1890 
resulted  In  an  account  amounting  to  about 
$1,600,  which  the  firm  owed  when  this  ac- 
tion was  commenced.  Paradice  was  a  whole- 
sale dealer  in  plumbers'  snppUee,  and  the  co- 
partnership carried  on  their  business  In  the 
city  of  Denver.  A  bill  was  presented  to  the 
firm  early  In  January,  1891,  for  nearly  $2,000, 
and  they  paid  some  $300  on  it,  reducing  the 
Indebtedness  to  the  amount  claimed.  Para- 
dice sued  out  a  writ  of  attachment,  and  filed 
the  statutory  affidavit,  in  which  the  groimds 
stated  were  two,— fraud  In  the  contraction  of 
the  debt,  and  that  the  goods  should  have  beei. 
paid  for  on  the  lat  of  January.  When  the 
case  came  to  tri&l,  and  on  the  conclusion  of 
the  plaintiff's  testimony,  the  court  held  the 
allegation  of  fraud  unproved,  and  submitted 
the  other  matter  to  the  jury.  There  was  a 
very  large  amount  of  testimony  introduced 
as  to  the  date  the  debt  matured,  for  it  was 
conceded  on  both  sides,  if  the  goods  wero 
sold  on  time,  a  right  of  action  bad  not  ac- 
crued to  the  plaintiff,  but  that.  If  they  were 
sold  on  terms  that  called  for  payment  on  the 
first  of  the  ensuing  month,  the  plaintiff  right- 
fully brought  his  suit,  and  his  ancillary  writ 
cotild  be  maintained.  In  support  of  his  con- 
tention the  plaintiff  offered  proof  which 
tended  to  show  that  the  goods  sold  during  one 
month  were  i>ayable  about  the  first  of  the 
ensuing  mtmth,  and  that  this  had  been  the 
course  of  dealing  between  the  parties.  To 
overcome  this  proof,  one  of  the  Dolans  and 
Smith,  who  were  members  of  the  firm,  tes- 
tified there  was  a  specific  agreement  by 
which  it  was  provided  that  all  goods  should 
be  taken  as  sold  oo  60  days'  credit.  What 
they  attempted  to  prove  was  a  definite  agree- 
ment tor  a  specific  credit  The  case  was  tried 
to  a  jury,  and  the  plaintiff  bad  a  verdict,  on 
which  Judgment  was  rendered,  and  from 
which  the  firm  appealed. 

The  appellants  contend  that  there  was  no 
proof  of  an  arrangement  between  the  two 
houses,  with  respect  to  the  dealings,  which 
either  specifically  made  the  bills  payable  in 
the  ensuing  month,  or  from  which  any  such 
arrangement  could  be  deduced.  Of  course, 
counsel  concede  (as  they  must)  that  If  there 
was  a  tmiform  course  of  dealing  between  the 
parties,  and  there  were  definite  rules  of  trade 
settled  by  the  vendor  which  would  bind  the 
purchaser  to  pay  at  a  definite  date,  and  those 
rules  and  arrangements  were  brought  home 
to  the  knowledge  of  the  vendee,  they  would 
become  obligatory,  and  be  taken  as  part  and 
parcel  of  the  transaction.  But  it  is  insist- 
ed that  there  is  no  evidence  which  war>^ 
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rants  this  conclusion.  It  must  be  admitted 
that  the  proof  in  this  respect  is  not  so  dear 
or  so  satisfactory  as  to  leave  the  matter  free 
from  doubt;  but  we  discoTer  nothing  In  the 
record  which  would  Justify  us  in  setting 
aside  the  verdict  of  the  Jury.  In  contraven- 
tion of  this  proof,  which  lacks  the  robust  and 
substantial  force  apparent  In  some  cases,  the 
defendants  testified  directly  to  a  distinct, 
positive  agreement  between  them  and  the 
vendor  for  a  60-day  credit.  They  were  wholly 
unable,  however,  to  satisfy  the  Jury  as  to 
the  truth  of  their  contention.  We  cannot  say, 
in  the  face  of  a  verdict  rendered  against  such 
testimony,  that  our  Impressions  derived  from 
the  reading  of  the  record  should  take  the 
place  of  a  positive  conclusion  arrived  at  by  a 
body  which  was  confronted  with  the  wit- 
nesses. C!ounsel  likewise  Insist  with  great 
vigor  that  the  court  erred  In  permitting  proof 
to  be  introduced  concerning  the  custom  which 
prevailed  in  the  business  as  carried  on  by 
the  plaintiff,  and  that  much  of  the  testi- 
mony given  by  his  clerks  infringed  upon  the 
rule  concerning  the  introduction  of  hearsay 
testimony.  A  careful  examination  of  the 
record  fails  to  convince  ns  that  the  court 
committed  serious  error  In  this  particular. 
It  is  possible  that  some  little  evidence  crept 
in  which  a  strict  enforcement  of  the  rule 
would  have  excluded;  but  we  cannot  see  that 
the  defendants  were  so  seriously  prejudiced 
thereby  as  to  entitle  them  to  set  aside  the 
Judgment  There  was  evidence  given  which 
adequately  supports  the  verdict,  and  the 
Judgment  should  not  be  disturbed.  It  will 
accordingly  be  affirmed.   Affirmed. 

On  Rehearing. 

BISSBLL,  P.  J.  The  petition  for  rehearing 
in  this  case  will  be  denied.  It  is  seldom 
necessary  or  expedient  on  such  applications 
to  express  the  reasons  which  lead  the  court 
to  adhere  to  its  former  determination.  In 
this  particular  case  the  opinion  seems  to 
be  assailed  on  a  basis  somewhat  similar  to 
that  on  which  the  attack  waa  laid  in  the  case 
of  Murphy  v.  Hobbs,  8  Colo.  130,  11  Pac.  55. 
The  matter  is  of  such  frequent  recurrence 
that  the  court  feels  quite  Justified  in  sug- 
gesting the  usual  course  which  it  pursues  in 
the  disposition  of  causes.  We  are  quite  well 
aware  that  it  is  often  a  ground  of  com- 
plaint with  counsel  that  the  courts  fail 
to  consider  and  determine  various  matters 
wiiich  have  been  urged  upon  their  attention 
in  the  oral  and  printed  arguments.  This 
probably  comes  from  a  faUure  to  appreciate 
the  immense  addition  to  the  wdinary  labors 
of  the  court  which  this  course  would  entail. 
Wherever  a  case  Is  affirmed,  unless  It  in- 
volves some  controverted  question  of  law, 
a  general  suggestion  of  the  position  wliich 
the  court  takes  with  respect  to  the  matter 
is  all  that  is  consistent  with  a  successful  and 
rapid  discharge  of  business.  It  would  be 
manifestly  impossible  to  dispose  of  all  the 
theories  of  attorneys  In  such  a  way  that,  at 


the  end  of  tlie  opinion,  the  Judge  coold  bcD- 
estly  write,  "Quod  erat  demonstrandum."  !; 
is  conceded  in  the  present  case  that  some  er- 
dence  was  admitted,  concerning  the  cost.c 
of  the  dealer  Paradice,  which  oagbt  to  ian 
been  excluded.  The  admission  of  this  er, 
dence,  which  in  a  very  remote  sense  may  t» 
said  to  bear  upon  one  of  the  substantive  fa^-- 
of  the  case,  to  wit,  the  terms  of  the  sil- 
does  not  compel  us  to  rererse  a.  Jadgnitr 
which  rests  on  the  verdict  of  a  Jury  re- 
dered  upon  conflicting  testimony.  The  ri^ 
to  begin  the  suit  was  undoabtedly  Aepeni-.v 
on  the  maturity  of  the  debt.  A»  a  generJ 
proposition,  goods  which  are  sold  are  to  l* 
paid  for  in  cash  on  delivery.  In  the  absetscr 
of  a  specific  agreement  concerning  the  torn 
of  sale.  Tills  is  always  implied  if  nothJ:i; 
is  said.  All  that  Paradice  needed  to  do  i: 
order  to  recover  in  this  case,  and  show  hj 
right  to  bring  suit,  was  to  prove  tlie  ddiraj 
of  the  goods.  To  avoid  the  liability  wliifb 
spnmg  from  the  sale,  and  gave  an  immedli:! 
right  of  action,  the  defendants  were  IsoorJ 
to  establish  an  agreement  for  credit  TVs 
might  have  been  done  in  either  one  or  rwn 
ways,  to  wit,  by  proof  of  a  general  ctmrs? 
of  dealing,  or  by  evidence  of  an  exact  ccc- 
tract  providing  for  the  delayed  payment  U 
the  present  case  the  defendants  chose  Hx 
latter  alternative,  alleged  an  agreement  fa 
a  90-day  credit,  and  went  to  the  Jury  cc 
that  proposition.  This  agreement  was  w 
tally  denied  by  Paradice,  and  nndouhtrflT 
he  sought  to  emphasize  his  denial  by  proviii; 
what  his  usual  course  of  trading  was.  Tbe 
denial,  coupled  with  the  legal  presumptici 
following  the  sale,  entitled  the  jury,  if  tber 
did  not  believe  the  defendants'  story,  to  6sii 
that  there  was  no  sale  on  credit.  It  is  dif- 
ficult to  see  how  this  issue  was  material!; 
aided  or  affected  by  proof  that  the  dealer'^ 
general  custom  was  to  collect  bis  bills  t: 
the  commencement  of  the  ensuing  moDtl:. 
Even  though  that  were  true.  It  in  no  nuum«r 
tended  to  disprove  the  defendants'  cooteE- 
tion  of  a  specific  agreement  for  a  definite 
credit  We  conclude  that  the  Introducti<?B 
of  that  testimony,  even  if  the  ruling  l>e  cod- 
cededly  erroneous,  does  not  entitle  us,  VDds 
these  circumstances,  to  reverse  the  case. 
The  former  opinion  will  be  adhered  ta  aul 
the  Judgment  will  stand  affirmed.    Afilnsed 


WILCOXON  V.  OTTT  OF  SAN  LUIS  OBIS- 
PO.   (No.  t0,17a) 
(Supreme  Conrt  of  California.    March  1.  ISHI 
WiDEHiNa  Stbxxt— AssEssMBKT— Cost  of  Gsi>- 

INO. 

Under  Act  March  6,  1889,  authori^nr  i 
city  council  to  widen  a  street  and  acquire  liaJ 
therefor,  the  expense  of  the  work  or  improvf- 
ment  to  be  assessed  on  the  district  benefited, 
the  assesament  cannot  indade  the  cost  of  gni- 
ing  and  graveling. 

In  bank.   Appeal  from  superior  conrt  Sas 
Luia  Obispo  county;  V.  A  Gregg,  Judge. 
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WILCOXON  V.  CITY  OF  SAN  LUIS  OBISPO. 


Action  by  WUcozon  against  the  dty  of  San 
Luis  Obispo,  In  the  nature  of  a  suit  to  quiet 
title.  Judgment  lor  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

William  Shlpsey,  for  appellant  WUcoxon 
&  Bouldln,  for  respondent 

HABRISON,  J.  In  December,  1890,  the 
dty  of  San  Luis  Obispo  instituted  proceed- 
ings under  the  act  of  March  6,  1889,  (St.  1889, 
p.  70,)  for  the  widening  of  about  300  feet 
of  Chorro  street,  and  designated  the  exterior 
boundaries  of  the  district  of  lands  to  be  af- 
fected or  benefited  thereby.  In  its  resolu- 
tion of  Intention,  It  declared  that  "the  pub- 
lic Interest  and  convenience  require  that 
Cborro  street,  of  said  city,  between  Monterey 
street  and  Hl^era  street,  be  widened  as  here- 
inafter specified,"  and,  after  describing  the 
land  to  be  taken  therefor,  continued:  "And 
the  work  to  be  done  and  the  improvements 
to  be  made  shall  consist  of  removing  from 
said  land  the  buildings  and  other  structures 
and  obstructions  now  thereon,  and  fllllng  in 
with  earth  so  as  to  bring  the  land  taken  (not 
Including  the  creek)  to  the  present  grade  of 
Chorro  street,  and  gravel  the  same."  After 
proper  publication  of  its  resolution,  com- 
missioners were  appointed  to  assess  the  bene- 
fits and  damages  to  be  produced  by  the  Im- 
provement, and  In  due  time  made  a  written 
report  thereof  to  the  dty  council,  In  which 
they  estimated  that  the  aggregate  amount 
of  the  value  of  the  land  to  be  taken,  and 
damage  to  Improvements  and  property  af- 
fected, and  the  cost  of  work  and  improve- 
ments, and  the  expenses,  would  be  $11,082.S2, 
and  assessed  that  amount  upon  the  lands 
within  the  aforesaid  district.  One  Item  of 
this  aggregate  amount  Is  designated  in  their 
report  to  be:  "Cost  of  contemplated  work 
and  Improvement  spedfled  In  resolution  of  In- 
tention, $1,722.52."  Subsequent  to  the  con- 
firmation of  this  report,  a  certified  copy  there- 
of was  placed  in  the  hands  of  the  street  su- 
perintendent who  by  virtue  thereof  sold  a 
lot  belonging  to  the  plaintiff  herein  to  satisfy 
the  assessment  thereon.  This  action,  in  the 
nature  of  a  suit  to  quiet  title,  was  brought 
by  the  plaintiff  for  the  purpose  of  having  It 
adjudged  that  by  the  aforesaid  proceedings 
no  Hen  was  created  upon  his  land,  and  that 
the  sale  of  the  superintendent  was  void. 
Judgmmt  was  rendered  In  favor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

Section  1  of  the  act  of  March  8,  1889,  gives 
authority  to  the  dty  coundl  of  any  munid- 
pality  "to  order  the  opening,  extending,  wid- 
ening, straightening  up  in  wh(He  or  In  part  of 
any  street,  square,  lane,  alley,  court  or  place 
within  the  bounds  of  such  dty  and  to  con- 
demn and  acquire  any  and  all  land  and  prop- 
erty necessary  or  convenient  for  that  pur- 
pose." The  only  "work  to  be  done  or  Im- 
provement to  be  made,"  under  the  provisions 
of  this  act  1<  that  for  which  power  Is  con- 
ferred by  this  section;  and,  before  the  mu- 


nicipality can  acquire  Jurisdiction  to  exer- 
cise this  power,  it  Is  required  to  pass  a  reso- 
lution of  Its  Intention  to  do  so,  "describing 
the  work  or  Improvement"  Hence,  the  only 
work  or  Improvement  which  the  municipality 
has  any  jurisdiction  to  order  Is  limited,  In 
the  first  place,  tc  that  which  Is  designated 
In  section  1  of  the  act  and  next  to  that  which 
It  has  described  in  Its  resolution  of  intention. 
The  resolution  of  Intention,  In  the  present 
case,  is  for  the  "widening"  of  a  portion  of 
Chorro  street.  The  "widening"  of  a  street, 
which  is  authorized  by  this  act,  does  not  in- 
dude  the  additional  work  of  making  the 
street  suitable  for  travel  and  general  use. 
The  expense  of  such  work  Is  to  be  undertaken 
after  the  street  has  been  widened,  and,  by 
section  869  of  the  municipal  government 
act,  (St  1883,  p.  272,)  Is  to  be  borne  by  the 
adjacent  property.  To  widen  a  street  is 
merely  to  enlarge  Its  width,  and  the  term 
"widen"  cannot,  under  any  construction  of 
language,  be  extended  to  Indude  grading  and 
graveling.  "To  grade  a  street"  is  to  reduce 
It  either  by  filling  or  excavation,  to  a  fit  or 
established  degree  of  ascent  or  descent;  and 
"to  gravel  a  street"  is  to  cover  the  surface 
of  a  street  already  existing  with  some  du- 
rable substance.  Neither  of  these  kinds  of  Im- 
provement or  work  Is  embraced  In  section  1 
of  the  act«  aforesaid,  and  consequently  the 
power  to  make  an  assessment  for  the  ex- 
pense Incurred  thereby  has  not  been  con- 
ferred upon  the  city  counclL  A  consideration 
of  the  entire  act  shows  that  the  assessment 
which  Is  authorized  to  be  made  upon  the  dis- 
trict defined  In  the  resolution  of  Intention  is 
to  be  limited  to  the  cost  of  the  lands  and 
Improvements  to  be  taken  or  damaged,  and 
the  expenses  that  the  commissioners  are  by 
the  act  authorized  to  incur  In  effecting  the 
widening  of  the  street  In  Reed  v.  City  of 
Toledo,  18  Ohio,  161,  the  court  held  that 
under  the  authority  conferred  upon  a  dty 
council  for  opening  a  street  and  assessing  the 
damages  caused  thereby  upon  a  district 
It  was  not  authorized  to  Include  the  expense 
of  improving  the  street  saying:  "By  the 
term  'opening,'  we  do  not  understand  the  Im- 
provement of  a  street  or  highway  by  grading, 
culverting,  eta  The  term  Is  generally— we 
think  always— dearly  distinguishable  from 
such  kind  of  Improvement  The  term  'open- 
ing' refers  to  the  throwing  open  to  the  pul)- 
11c  what  before  was  appropriated  to  Indi- 
vidual use,  and  the  removing  of  such  obstruc- 
tions as  exist  on  the  stu^ace  of  the  earth, 
rather  than  any  artlfidal  improvement  of 
the  surface."  See,  also.  Dill.  Mun.  Corp.  | 
006.  The  widening  of  a  street  is  only  an 
additional  opening  of  It  throwing  a  larger 
space  open  to  public  use  than  previously  ex- 
isted. We  are  of  the  opinion,  therefore,  that 
it  was  not  within  the  power  of  the  munld- 
pal  authorities  to  Indude  In  the  assessment 
the  cost  of  grading  and  graveling  the  lands 
taken  for  the  widening  of  the  street  and 
that  for  that  reason  the  assemment 
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legal,  and  created  no  Uen  npon  the  land  of 
the  plaintiff.  The  Judgment  and  order  are 
affirmed. 

We  concur:  FITZGEii-dXiD,  X;  McFAK- 
LAND,  J.;  DE  HAVEN,  J.;  GAROUTTE, 
J.;   PATBRSON,  J. 

BEATTT,  O.  J.  I  concur  In  the  judgment, 
not  only  upon  the  ground  stated,  but  because 
I  am  of  the  opinion  that  the  act  of  188d  is 
unconstltutlooaL 


BUBA  T.  NAVARRO  MILL  CO.    (Ko.   16,- 

576.) 
(Snpreme  Court  of  California.    Feb.  13,  1884.) 

APPBAL— DBLAT  in  FlLlNO  DISMISSAL. 

An  appeal  not  filed  within  the  time  pre- 
scribed by  court  rales  will  be  dismissed,  no 
good  cause  for  the  delay  being  shown,  thoagh 
no  notice  of  the  motion  to  dismiss  was  serred 
on  appellant's  assignee  in  insolvency,  he  hav- 
ing,  howeTer,  knowledge  of  the  notice  served 
on  api>ellant's  attorneys. 

In  bank.  Appeal  from  saperior  court,  city 
and  county  of  San  Francisco;  A.  A.  Sandw- 
8on,  Judge. 

Action  by  Maggie  B.  Burr  against  the 
Navarro  Mill  Company.  Judgment  for  plain- 
tiff.  Defendant  appeals.    Appeal  dismissed. 

Young  &  Powers,  for  appellant  A.  Mor- 
genthal,  for  respondent 

PER  CURIAM.  Respondent  moved  to  dis- 
miss the  appeal  upon  the  ground  that  it  was 
not  filed  within  the  time  prescribed  by  the 
rules  of  the  court  It  is  apparent  from  the 
certificate  of  ttte  clerk  of  the  lower  court 
that  such  la  the  fact  and  the  appeal  must 
be  dismissed,  unless  good  cause  for  the  de- 
lay appears. 

The  action  is  one  for  personal  injuries,  and 
a  Judgment  was  entered  upon  the  verdict  of 
the  Jury  for  the  sum  of  $1,000  in  favor  of 
plaintifC.  Subsequently  defendant  appealed 
the  case  to  this  court,  and  gave  a  bond  with 
two  sureties,  staying  execution  upon  the 
judgment  After  the  appeal  was  perfected 
and  the  stay  bond  given,  the  defendant  was 
adjudged  an  insolvent  debtor,  an  assignee 
was  appointed,  and  an  order  made  by  the 
court  staying  all  proceedings  against  the  In- 
solvent. Thereafter,  upon  application  of  re- 
spondent, the  order  was  modified  to  the  ex- 
tent of  allowing  the  present  action  to  be 
prosecuted  to  final  judgment,  for  the  pur- 
pose of  fixing  the  liability  of  the  sureties 
upon  the  aforesaid  bond.  The  attorneys  rep- 
resenting the  defendant  In  the  trial  of  the 
case  and  on  the  appeal  thereof  were  regularly 
served  with  notice  of  the  motion  to  dismiss 
now  under  consideration,  but  counsel  for  the 
assignee  was  not  served  with  the  notice,  and 
now  comes  before  the  court  asking  for  a 
continuance  of  the  hearing,  and  also,  in 
effect  objecting  to  the  consideration  of  the 
matter  tiecause  of  a  failure  to  serve  notice 


upon  him.  The  continuance  was  denied  at 
the  time,  and  his  presence  In  conrt  at  the 
hearing  was  indlcatiTe  of  the  fact  ttiat  be 
had  actual  notice  of  the  proceeding,  and 
neither  he  nor  the  defendant's  attomeyB  of 
record  in  the  case  make  any  sbovring  upon 
the  merits  of  the  motion.  It  is  ordered  that 
the  appeal  be  dismissed. 


CONNER  V.  SOUTHERN  CAUFORNIA 
MOTOR  ROAD  GO.    (No.  19,269.) 
(Supreme  Court  of  California.    Feb.  28^  1894.) 
Revibw  021  ArPBAL  —  Casb  ox  Honox  vqb  Nrv 
Trial— Tims  or  8btti.bi(kxt. 
If  the  proposed  statement  of  the  caae  as 
motion  for  new  trial,  to^cether  with  the  amend- 
ments proposed  by  the  adverse  party,  are  mot. 
within  ten  days  after  the  service  of  the 


ments,  presented  to  the  judge  or  derk  for  set- 
tlement, as  required  by  (jode  Civ.  iSoe.  I 
659,  Butid.  3,  the  statement  mast  be  disregarded 
on  appeal  from  an  order  denying  the  ne^r  trial 
the  time  for  settlement  not  having  been  ex- 
tended, and  there  being  no  eTplsnation  at  the 
delay. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Bemardin» 
county;  J.  C.  Campbell,  Judge. 

Action  by  H.  Conner  against  tbe  Sonthem 
California  Motor  Road  Company.  f*rom  a 
judgment  for  plaintiff,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Roite  &  Freeman  and  Chas.  N.  Fox,  for 
appellant    Harris  &  Qregg,  for  respondent. 

HATNES.  C.  Appeal  from  Jndgment,  and 
an  order  denying  defendant's  motion  for  a  new 
trial.  It  is  conceded  by  appellant  tbjit  the 
appeal  trom  the  jndgment  cannot  be  con- 
sidered, because  taken  too  late;  and  re^iond- 
ent  contends  that  the  appeal  from  the  orAer 
denying  a  new  trial  cannot  be  considered 
upon  its  merits,  because  the  statement  was 
not  settled  within  the  time  required  by  sub- 
division 3,  i  659,  Code  Civ.  Proc.  AppdlanfE 
ooTinsel  did  not  notice  the  question  in  thdr 
opening  brief,  and,  as  no  reply  has  been 
filed,  we  are  without  tbe  benefit  of  any  sug- 
gestions from  them. 

The  statement  contains  tbe  following:  It 
is  agreed  that  the  statement  on  motion  ftor 
a  new  trial  herein  was  served  August  17, 
1891,  and  that  the  proposed  amendments 
thereto  were  served  in  April,  1882;  and  ttiat 
neither  the  prc^xMed  statement  nor  amend- 
ments thereto  were  erer  pres^ted  to  tbe 
judge  prior  to  this  date,  and  that  they  have 
never  been  filed  with  the  clerk  of  this  court 
Plaintlff  objects  to  a  settlement  of  the  pro- 
posed statement  on  the  grounds  that  the 
moving  party  in  this  case  has  not  oompUed 
with  subdivision  8,  {  659,  of  tbe  Code  of 
Civil  Procedure,  in  that  he  did  not,  wlthia 
ten  days  after  the  service  of  the  amendments, 
present  the  same  to  the  Judge  who  tried  tbe 
case  for  settlement  nor  to  the  clerk  of  the 
court  for  the  Judge,  and  failed  and  refosed 
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Statement  was  OTerruIed,  aiid  plaintiff 
pted,  and  the  statement  was  tbereupoa 
ed. 

e  delay  of  seven  months  in  presenting 
statement  and  amendments  to  the  judge 
settlement  is  wholly  unexplained.  The 
ement  having  been  objected  to  on  the 
nd  that  It  was  too  late,  "it  became  the 

of  appellant  to  incorporate  in  the  bill 
;ement]  the  matter,  if  any,  going  to  ex- 

his  apparent  delay;  otherwise,  the  ez- 
ons,  though  settled,  cannot  be  considered 
."  Hlggins  V.  Mahoney,  50  Cal.  444. 
rregambo  v.  Mbilng  Co.,  57  Cal.  503,  It 

said:     "If  a  statute  actually  fixes  the 

within  which  an  act  must  be  done,  it 
>remptory.  The  act  cannot  be  done  at 
other  time,  unless  during  the  existence 
le  prescribed  time  It  has  been  extended 
m  order  made  for  that  purpose  nnd«r 
orlty  of  law."  This  language  was  used 
elation  to  the  time  within  which  a  bill 
Eceptlons  might  be  taken  under  the  stat- 

and  is  therefore  applicable  here.    To 

that  the  statement  may  be  settled  when 
iteps  were  taken  until  often:  the  explra- 

of  the  ten  days,  the  time  for  doing  so 
having  been  extended,  and  respondent 
cting  thereto^  would  be  a  Judicial  abro- 
>n  of  the  statute.  See,  also,  Wills  t. 
a  Kong,  70  Cal.  548,  11  Pac.  780.  The 
>ment    must    therefore   be   disregarded. 

Judgment  and  order  appealed  firc|m 
Id  be  affirmed. 

6  concur:     VANCLIEF,  0.;  BELOHEE, 


SR  CURIAM.  For  the  reasons  given  in 
foregoing  opinion,  the  Judgment  and 
r  appealed  from  are  affirmed. 


STTRB  T.    SOUTHERN   CALIFORNIA 
MOTOR  ROAD  CO.    (No.  19,267.) 

reme  Court  of  CaliforiOa.    Feb.  28,  1894.) 

ipartment  1.  Appeal  from  raperior  court, 
Bernardino  connfy;  J.  C.  Campbell,  Judge. 
tioQ  by  Allan  Mclntyre  against  the  South- 
California  Motor  Road  Company.  From  a 
ment  for  plaintiff,  and  an  order  denying  a 
on  for  a  new  trial,  defendant  appeals, 
med. 

life  &  Freeman  and  Chaa.  N.  Fox,  for  ap- 
nt.    Harris  &  Oregg,  for  respondent 

SR  CURIAM.  In  this  case  the  appeal 
I  the  judgment  was  taken  too  late,  and 
tame  objection  1*  made  by  respondent  to  a 
[deration  of  the  appeal  from  the  order  de- 
;  a  new  trial  as  was  made  in  Conner  y. 
>r  Road  Co.,  (No.  19,209,  this  day  decided,) 
ac.  9tlO.  All  the  facts  touching  the  settle- 
:  of  the  statements  on  motiou  for  a  new 
are  the  same  in  each  case,  and,  upon  the 
ority  of  that  case,  the  judgment  and  or- 
appesled  from  are  affirmed. 


Fleadino  —  Waivbr  of  Fobm  —  Appbabakcs  — 
Tkustees  —  Accodhtuio  —  IXTBBSn  —  AlXOW- 
ANOB — Compensation. 

1.  A  petition  entitled  "In  the  Matter  of 
the  Estate  of  T.,  Deceased,"  asking  for  an  ac- 
counting by  the  trnstees  under  the  will  of  de- 
ceased, filed  after  the  probate  jurisdiction  of 
the  court  is  exhausted  by  final  distribution, 
and  discharge  of  the  executors,  will  be  treated 
as  a  bill  in  equity;  the  court  having  equity  as 
well  as  probate  jurisdiction,  and  no  objection 
having  Iieen  made  to  the  form  of  the  petition. 

2.  The  fact  that  a  court  has  not  jurisdic- 
tion of  a  party  is  waived  by  appearance  with- 
out objection. 

3.  Where  a  trustee  mingles  the  trust  funds 
with  his  own,  and  uses 'them  in  his  business, 
which  pays  a  net  profit  of  11  per  cent,  per 
annum,  there  is  no  error  in  charging  him  10 
per  cent,  compound  interest. 

4.  An  item  of  |250  for  retainer  fee  is  prop- 
erly disallowed  a  trustee  on  accounting,  he  not 
having  shown  it  a  proper  disburseaient. 

6.  Though  a  will  provides  for  compensa- 
tion for  trustees,  it  Is  properly  disallowed, 
where  they  have  been  negligent  In  the  dis- 
charge of  their  duties. 

6.  A  decree  on  accounting  by  a  trustee 
should  not  provide  that  he  be  charged  with 
lU  per  cent,  compound  interest  so  long  as  be 
remains  a  trustee,  as  it  is  to  be  presumed  that 
in  the  future  he  will  faithfully  discharge  Us 
duties. 

Department  L  Appeal  from  superior  court, 
San  liUls  Obispo  county;  V.  A.  Gregg,  Judge. 

Petition,  entitled  "In  the  Matter  of  the  Es- 
tate of  Jonathan  Thompson,  Deceased,"  for 
accounting  by  the  trustees  under  the  will  of 
deceased.  From  the  decree,  Isaac  Goldtree, 
(Hie  of  the  trustees,  appeals.     Modified. 

Wilcoxon  &  Bouldin  and  J.  M.'Wilcoxon, 
for  appellant.  Myrlck  &  Deerlng  and  L. 
Lamy,  for  respondent 


PATBRSON,  J.  This  is  an  appeal  by  Isaac 
Ooldtree,  one  of  the  trustees  of  the  estate  of 
Jonathan  Thompson,  deceased,  under  the 
will,  from  a  decree  settling  an  account 
Thompson  died  in  the  county  of  San  Luis 
Obispo  on  December  5,  1875,  leaving  a  will, 
in  which,  after  making  certain  specific  be- 
quests, he  directed  the  residue  of  his  estate 
to  be  distributed  to  three  trustees,  to  ho!d 
and  invest  the  same,  and  deliver  the  income 
thereof  to  four  sets  of  beneficiaries  during 
their  lifetimes,  and  thereafter  to  deliver  the 
estate  to  the  children  of  the  first-named  bene- 
ficiaries. Tbe  will  was  duly  admitted  to  pro- 
bate, and  on  March  16,  1877,  the  estate  was 
distributed  to  the  trustees,  and  the  executors 
were  discharged.  On  December  22,  IB84,  one 
of  the  trustees  named  in  the  will  was  re- 
moved firom  his  office  as  trustee,  and  the  ap- 
pellant, Ooldtree,  was  appointed  a  trustee  to 
fill  the  vacancy.  Ever  since  said  last-named 
date,  Ooldtree  and  John  Thompson  have  been 
sole  trustees  of  the  estate;  Grlerson,  one  of 
the  trustees  named  in  the  will,  having  re- 
signed on  the  22d  day  of  December.  1884. 
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The  estate  consisted  of  a  large  amount  of 
real  estate  lying  in  different  counties,  $11,- 
453.84  in  money,  and  $11,015.22  in  promiBsory 
aotes,  cattle,  horses,  tragons,  machinery,  etc. 
It  was   arranged    between   Thompson   and 
Ooldtree  that  the  latter  should  hold  all  the 
money  collected  or  belonging  to  the  trust,  and 
manage  the  lota  in  the  towns  of  San  Luis 
Obispo  and  San  Jose,  and  that  Thompson 
should  talie  charge  of  all  other  portions  of 
the  trust  estate.     On  the  day  of  his  appoint- 
ment, Goldtree  received  the  $11,453.84  cash 
belonging  to  the  estate,  and  deposited  the 
same  to  the  credit  of  the  general  account  of 
Goldtree  Bros.,  a  partnership  of  which  be 
was  a  member,  and  thereaftw  said  money 
was  mingled  with  the  funds  of  the  partner- 
ship.    In  the  years  18S5  to  18S6,  IndusiTe, 
he  received,  on  notes  belonging  to  the  estate, 
the  sum  of  $2,639.60,  which  the  court  found, 
together  with  the  $11,453.84,  mailing  a  total 
of  $14,093.44,  constituted  a  part  of  the  corpus 
of  the  trust  estate."    This  amount  was  re- 
duced by  payments  made  pursuant  to  or- 
ders of  the  court  aggregating  $1,742.90,  leav- 
ing, the  court  finds,  "corpus,  for  which  Isaac 
Goldtree  was  chargeable  on  Octobo'  2,  1882, 
the  sum  of  $12,350.74."    AU  of  the  moneys 
received  by  Goldtree  were  deposited  in  the 
name  of  his  firm,  and  mingled  with  the  ftmds 
thereof.     No  separate  account  was  ever  kept 
of  the  ifioneys  received  by  him  as  trustee. 
The  general  account  was  drawn  upon  and 
used  for  the  purposes  of  the  business  of  their 
partnership,  as  well  as  for  the  trust  estate, 
by  checlcs  signed  "Groldtree  Bros."    The  prof- 
its of  the  general  business  of  Goldtree  Bros, 
netted  them,  on  the  average,  for  the  years 
1885  to  1892,  inclusive,  about  11  per  cent  per 
annum.    The  firm  was  engaged  in  various 
enterprises,    Including   speculation   in    land, 
buying  grain,  the  lending  of  money,  and  the 
carrying  on  of  a  banking  business.     In  1890, 
Goldtree  left  the  state,  with  his  ftimlly,  for 
Europe,  and  at  all  times  since  said  date  has 
remained  out  of  the  state.    During  this  time 
he  has  left  the  management  of  the  trust  to 
the  bookkeeper  of  his  firm,  and  to  his  attor- 
ney.    During  the  years  1884  to  1892,  incln- 
sive,  various  portions  of  the  estate  had  been 
in  litigation,  and  the  appellant  has  paid  out, 
as  necessary  and  proper  disbursements,  in- 
cluding attCHTuey's  fe^,  something  over  $13,- 
000,  and.  Including  payments  to  beneficiaries, 
something  over   $14,000.     The  beneficiaries, 
becoming  dissatisfied  with  the  action  of  the 
tmstees,  filed  a  petition  asking  that  the  lat- 
ter be  required  to  account,  and  that  they  be 
removed  from  office.    Thereupon,  appellant 
filed  an  account  showing  receipts  by  him  of 
trust  funds,  to  certain  Items  of  which  an  ob- 
jection was  mad^;  and  after  a  hearing  the 
court  disallowed  Items  aggregating  $1,070.73, 
charged  appellant  with  the  corpus  of  the  es- 
tate received  by  him,  together  with  Interest 
thereon,  at  the  rate  of  10  per  cent,  per  an- 
num, compounded  annually,  and  credited  him 
with  the  allowed  disbursements.     Compensa- 


tion was  denied  to  the  tmstees,  lod  a;<^ 
lant  was  directed  to  pay  10  P«r  cmt  'fi 
annum  on  the  trust  money  belonging  u  > 
trust,  and  In  his  possession,  as  Icmg  as  be  ;- 
malned  trustee;  the  coort,  in  its  ti£:Ls 
however,  saying  "that  said  Isaac  Goldtr;^  Ix 
given  the  privilege  of  resigning  aid  tr:;'.' 
The  petition  asking  for  tbe  account  asd  > 
movalt>f  the  trustees  Is  entitled  "la  \i&  Mr- 
ter  of  the  Estate  of  Jonatbon  ThompEoo.  '^ 
ceased;"  and,  in  accordance  with  its  pn;-.; 
there  was  issued  from  tbe  probate  diTi£« 
of  the  superior  court  a  citation  to  tiie  tr> 
tees,  requiring  them,  at  a  certain  time  to  t;- 
pear  and  render  an  account. 

It  Is  contended  by  the  appellant  tbat  ^ 
superior  court,  sitting  in  probate  in  tte  • 
tate  of  Thomi)son,  deceased,   liad  no  i<ri 
diction  of  the  matter  of  the  settlement  o;  "- 
account    of    the   trustees,    and,    tecbnial; 
spealdhg,  this  is  true.    The  will  at  TiKc;- 
son  had  been  probated,  and  tbe  estate  d.*- 
tributed  and  delivered  up  to  tbe  distrihatv-% 
The  executors  had  been  discbarged  In  t'.  \ 
probate  court  15  years  before  tbis  peda: 
was  filed.     Goldtree's  powers  came  ttUDCfli 
an  order  of  the  superior  court  In  equity,  tc 
while  it  is  true  that  the  probate  and  eqii? 
Jurisdictions  of  the  superior  court  are  ser- 
rate and  distinct,  that  the  former  fiinii£bn 
a  method  of  admhdstering  tbe  affairs  of  > 
decedHit,    and    when   final   distribution  b> 
been  had  its  Jurisdiction  is  exbansted,  and  I; 
is  peculiarly  for  a  court  of  equity  to  appi-xt 
and  control  trustees  In  the  management  o( 
trust  estates,  yet  under  oar  system  the  bu 
tribunal  exercises  equity  and  probate  ju.-i» 
diction.     The  appellant   made   no   objectk* 
to  the  form  of  the  petition.     Tbe  court  bai! 
Jurisdiction  of  the  subject-matter,   and  tx 
objection  Is  raised  for  the  first  time  in  tliii 
court  that  the  court  did  not  have  Jurisdii-tioii 
of  the  person,  which,  of  course,  was  watTed 
by  the  appearance  of  the  defendant  witbcat 
objection.    The  petition  imder  tbese  titnm- 
stances,  may  be  regarded  as  a  bill  In  equity 
addressed  to  the  equitable  powers  of  the  so- 
perior  coiurt,  and  the  form  of  Its  title  is  Im- 
material.    It  Is  not  true  that  tbere  were  no 
issues,  or  that  a  burden  was  placed  upon  tbr 
appellant  which  would  not  have  been  upon 
him  In  a  court  of  equity.     The   petitionai 
alleged  mismanagement  and  fUIuie  to  te- 
count  or  report    Pursuant  to  the  order  con- 
tained In  the  citation,  appellant  did  appear 
and  file  an  account  of  his  dealings  with  tbe 
trust  estate,  and  thereafter  spedilo   objec- 
tions were  made  to  certain  items.    Tbe  same 
matters  were  in  issue  that  would  have  been 
in  Issue  if  the  complaint  had  been  filed  In 
equity,  and  the  burden  of  proof  was  no  great- 
er in  the  one  case  than  It  would  bare  been 
In  the  other. 

The  court  did  not  eir  in  its  statement  ot 
the  account,  or  In  charging  Goldtree  with  in- 
terest at  the  rate  of  10  per  cent  per  annum. 
The  funds  with  which  the  moneys  of  tbe  ea- 
tate  were  mingled  earned  aboat  11  per  cent 
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upon  those  funds,  or  ought  to  have  In- 
ted  them  so  as  to  yield  Interest,  he  shall, 
ach  case,  be  chargeable  with  the  payment 
nterest  In  some  cases  courts  of  equity 
:  even  direct  annual  or  other  rests  to  be 
le,  the  effect  of  which  will  be  to  give  to 
cestui  que  trust  the  benefit  of  compound 
rest  But  such  an  Interposition  requires 
■aordlnary  circumstances  to  Justify  It 
IS,  for  example,  if  a  trustee.  In  manifest 
atlon  of  his  trust,  has  applied  the  trust' 
ia  to  his  own  benefit  and  profit  In  trade, 
*  *  coiuls  of  equity  will  apply  the  rule 
innual  or  semiannual  rests.  If  It  will  be 
t  for  the  benefit  of  the  cestui  que  trust. 

true  rule  in  equity,  in  such  cases.  Is  to 
i  care  that  all  the  gain  shall  go  to  the 
ul  que  trust"  2  Story,  Eq.  Jur.  (13th 
I  i  1277;  1  Perry,  Trusts,  (4th  Ed.)  (  471. 
e  are  unable  to  see  that  the  court  ored 
[sallowing  the  Item  of  $250  retainer.  The 
:t  evidently  thought  it  was  an  unneces- 
'  expenditure.  The  burden  of  proof  was 
a  the  appellant  t(>  show  that  It  was  a 
>er  disbursement,  and  the  same  may  bt 

of  the  other  Items  mentioned  in  finding 

either  did  the  court  err  in  refusing  to  al-- 
the  trustees  commissions.  Compensa- 
IB  allowed.  In  cases  of  this  kind,  only  to 
Iful  stewards,  for  their  care,  trouble,  and 
onsibllity  In  the  management  of  an  es- 
;  and  It  matters  not  that  the  will  Itself 
'ided  for  compensation,  which  Is  condi- 
ed  upon  a  faithful  performance  of  the 
t  There  are  many  reported  cases  in 
cb  the  courts  have  refused  to  allow  com- 
iions  where  the  negligence  exercised  by 
trustees  was  not  so  great  as  that  shown 
tie  case  at  bar.  Dufford's  Ex'r  y.  Smith, 
1.  J.  Eq.  216, 18  Aa  1062;  Norrls'  Appeal, 
Pa.  St  126. 

e  think  It  clear,  however,  that  the  court 
d  in  charging  tbe  appellant  with  interest 
he  rate  of  10  per  cent  per  annum,  com- 
ided  annually,  so  long  as  he  may  remain 
ustee.  Tbe  court  had  the  right  to  de- 
e  him  of  conunlssicms,  and  to  Impose 
1  him  Interest  compounded  annually  up 
le  time  of  tbe  settlement  of  the  accounts, 
did  not  have  the  right  to  impose  a  pen- 
for  his  future  conduct  of  the  affairs  of 
estate.  It  must  be  presumed  that  in  the 
re  the  appelant  will  faithfully  discharge 
duties  of  his  office.  The  cause  is  re- 
ded to  the  court  below  with  directions  to 
Inate  conclusion  of  law  No.  10  from  Its 
Bion,  and  to  modify  Its  decree  by  striking 
1  the  ninth  paragraph  the  words,  "ao 
'  as  he  shall  remain  In  office;"  and,  aa  so 
ifled,  the  decree  wUI  stand  affirmed. 

e    concur:      GAROUTTE,   J.;    HARRI- 

:,  J. 
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MCNIOIPAI.  COBPO]Lt.TION8  —  RiOHT  TO  COXSTKCCT 
WHA.RT  —  RULHOAD  RiOHT  0»  WaT  OVBR  VuB- 

uo  Lands  —  Permit  —  FoarsiTURS  —  Right  of 
Stats. 

1.  Under  the  mnnicipal  government  act, 
(section  862,)  which  authorizes  a  city  to  con- 
struct and  operate  wharves  on  any  land  bor- 
dering on  any  navigable  bay  within  its  corpo- 
rate limits,  or  eontignous  thereto,  a  city  has  no 
absolute  right  to  construct  a  wharf  at  any 
point  on  its  water  front  which  It  may  select,  ir- 
respective of  the  rights  of  others. 

2.  Under  Civ.  Code,  §  478,  which  requires 
the  surveyor  general,  on  the  selection  of  a  rail- 
road right  of  way  over  public  lands,  to  "issue 
to  the  corporation  a  permit  to  use  the  same 
unless  on  petition  presented  to  the  court  a  re- 
view Is  had  and  such  use  prohibited,"  the  per- 
mit continues  until  such  use  is  prohibited. 

3.  Where  a  railroad  company  has  selected 
a  right  of  way  over  public  lands,  and  the  sur- 
veyor general  has  issued  a  permit  to  use  them, 
a  delay  in  the  construction  of  the  railroad  will 
not,  of  itself,  work  a  forfeiture  of  the  permit 

4.  Where  the  surveyor  general  issues  a  per- 
mit to  use  a  part  of  a  city  water  front  for  a 
railroad  right  of  way,  the  city  cannot  enjoin 
the  construction  of  a  wharf  thereon  by  the 
railroad  company  without  prool  that  a  munici- 
pal right  has  been  invaded,  and  cannot  allege 
a  trespass  to  public  lands  by  the  railroad,  or  a 
forfeitvre  of  a  corporate  privilege  by  delay, 
since  the  state,  only,  can  complain  of  such  tres- 
pass, or  enforce  such  forfeiture. 

.Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  J.  W.  McKlnley, 
Judge. 

Bill  by  the  city  of  San  Pedro  to  enjoin  the 
Southern  Pacific  Railroad  Ck>mpany  and 
others  from  constructing  a  wharf  in  WU- 
mlngton  bay.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendants 
appeal.    Reversed. 

John  D.  BickneU  and  Bicknell  ft  Trask, 
for  appellants.  Cheney  &  Cronin,  for  re- 
spondent 

HARRISON,  J.  In  March,  1887,  the  South- 
em  Pacific  Railroad  Company  made  selec- 
tion of  a  right  of  way  over  certain  public 
lands  of  the  state  for  the  location  and  con- 
struction thereon  of  tracks  and  other  worics 
necessary  in  the  extension  of  Its  Wilmington 
branch,  and  on  tbe  7tb  of  April,  1887,  the 
surveyor  general,  under  the  provisions  of  sec- 
tion 478,  Ciy.  Code,  issued  to  It  a  permit  to 
use  the  same.  The  lands  over  which  the 
right  of  way  was  so  selected  are  located  In 
Wilmington  bay,  within  the  corporate  limits 
of  the  plaintiff,  and  a  portion  thereof  are 
tide  lands,— that  Is,  lands  between  tbe  lines 
of  high  and  low  water,— while  another  por- 
tion Is  continually  covered  by  the  waters  of 
the  bay.  In  December,  1801,  by  virtue  of  the 
permit  thus  granted  by  the  surveyor  general, 
the  defendants  commenced  to  drive  piles 
from  the  extremity  of  the  wharf  theretofore 
constructed  by  the  railroad  company,  and 
had  driven  them  for  the  length  of  about  660 
feet,  when  tbe  plaintiff  brought  the  present 
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action  to  enjoin  and  restrain  them  from  fnr- 
ttuer  prosecatlng  their  work.  The  groimds 
upon  which  the  plolntiS  bases  Its  right  to  the 
relief  sought  are  that  the  lands  upon  which 
the  defendants  were  driving  the  piles  are 
within  its  corporate  limits,  and  form  a  por- 
tion of  its  water  front;  that  it  has  certain 
statutory  and  riparian  rights  over  said  land 
and  water  front,  and  that.  In  the  exercise  of 
these  rights,  it  was  about  to  construct  a 
wharf  and  landing  place  at  the  point  where 
the  defendants  were  driving  the  piles;  that 
the  driving  of  the  piles  and  building  a  wharf 
at  that  point  by  the  defmdants  will  prevent 
It  from  o'ectlng  a  wharf  or  landing  place 
there;  and  that  the  acts  of  the  defendants 
are  without  any  right  or  authority.  The 
court  made  findings  In  support  of  the  aver- 
ments In  the  complaint,  and  rendered  Judg- 
ment in  favor  of  the  plaintiff.  From  this 
Judgment,  and  an  order  denying  a  new  trial, 
the  defendants  have  appealed. 

The  court  finds  "that  the  defendants  were 
proceeding  to  drive  said  piles  in  a  continu- 
ous row,  close  to  the  line  of  mean  low-water 
mark,  and  almost  parallel  to  the  channel  of 
Wilmington  bay;  that  for  a  distaqce  of  about 
20O  feet  the  said  piles  were  driven  b^ow 
mean  low- water  mark;  and  that  said  piles 
were  driven  below  low  tide  at  that  portion  of 
the  premises  described  In  plaintiff's  com- 
plaint as  adjoining  the  souUierly  end  of  the 
wharf  of  the  Southern  Pacific  liallroad  Com- 
pany." It  does  not  appear  that  the  state  has 
ever  parted  with  Its  title  to  these  lands,  either 
those  between  the  lines  of  high  and  low  tide, 
or  those  which  are  at  all  times  covered  with 
water;  and,  imless  the  plaintiff  has  some 
right  in  the  lands  which  the  acts  of  the  de- 
fendants will  tend  to  Impair,  It  Is  not  enti- 
tled to  the  relief  tought  The  plaintiff  can- 
not enjoin  the  defendants  from  prosecuting 
their  work  of  driving  piles  within  the  twms 
of  the  surveyor  general's  permit,  unless  such 
work  is  an  invasion  of  some  right  of  the 
plaintiff,  and  the  burden  of  establishing  that 
fact  rests  upon  it.  If  it  should  be  assumed 
that  the  acts  of  the  defendants  ore  a  tres- 
pass upon  the  rights  of  the  state,  the  state 
alone  lias  the  right  to  complain;  and,  in  the 
absence  of  any  complaint  on  Its  port,  the  de- 
fendants are  not  to  be  questioned  about  the 
nature  of  these  acts  of  trespass.  People  v. 
Davidson,  80  Cal.  379.  Hence,  it  Is  unneces- 
sary to  determine  whether  the  legislature 
could  by  special  act  disincorporate  the  town 
of  Wilmington.     St  1887,  pp.  108,  109. 

The  plaintiff  Is  a  municipal  corporation  of 
the  sixth  class,  and  was  organized  as  such 
February  27,  1888,  subsequent  to  the  date  of 
the  permit  given  to  the  defendants  by  tiie 
surveyor  generaL  As  such  municipal  corpo- 
ratlcoi.  It  Is  only  mie  of  the  agencies  of  the 
state  to  aid  It  In  the  discharge  of  Its  political 
duties;  and,  although  the  lauds  upon  which 
the  defendants  were  driving  the  piles  are 
within  the  corporate  limits  of  the  plaintiff, 
the  plaintiff  has  not,  for  that  reason,  any  pro- 


prietary interest  in  these  lands,  nor  to  It  th« 
owner  of  the  soil,  or  plothed  witlt  any  ripa- 
rian rights.     Its  right  to  constract  a  wharf 
rests  upon  the  provision  of  section  862,  sahd 
11,   of  the  municipal  govemni«it   act,    (St. 
1801,  p.  234,)  by  which  It  has  authwlty  "to 
construct,  maintain  and  operate  on  any  laudi 
borderlrg  on  .any  navigable  bay  -wltliiii  the 
corporate  limits  of  such  city,  or  contigu«.ns 
thereto,  wharves,  piers,"  etc.     The  authoritj 
given   In   this   section   does   not,    bowers. 
clothe  the  plaintiff  with  an  absolute  right  U 
construct  a  wharf  at  any  point  on  its  wattr 
front  which  it  may  s^ect,  IrrespectlTe  of  th? 
rights  of  others;   but  it  is  lnt«ided  to  oonffr 
upon  it  the  same  authority  to  do  the  acts 
therein  enumerated  which  a  uaturol  perf-jn 
would  possess,  and  to  give  to  Its  acts  a  sanc- 
tion which  they  would  not  otherwise  have. 
A   municipal  corporation  can  exercise  onlj- 
such  powers  as  are  conftrred  upon  it  by  tbe 
leglslatvure,  aad  in  the  absence  of  the  author- 
ity above  conferred  the  plaintiff  wx>uld  not 
be  authorized;  und»  any  circomstances,  to 
erect  or  maintain  a  wharf;   but  the  author^ 
ity  thus  given  does  not  authMise  it  to  pre- 
vent the  OTectlon  of  a  wharf  by  another  pw- 
son,  who  has  a  right  IJierefOP,  or  who  div-s 
not  Infringe  upon  any  of  the  pIaIntilT*s  rights. 
The  court  also  found  that  there  had  b«<>B 
an  abandonment  and  nonuser  of  the  portion 
of  the  lands  within  the  limits  of  the  permit 
beyond  the  existing  wharf,  and  that  hy  rt>a> 
son  thereof  these  lands  were  excluded  from 
the  permit    The  record  does  not  contain  anr 
evidence  showing  an  "abandonment"  of  the 
rights  conferred  by  the  permit,  and  we  haw 
been  cited  to  no  statute  or  nde  of  hiw  br 
which  a  failure  on  the  part  of  the  railroad 
cori)oratlon  to  construct  its  wharf  immedi- 
ately upon  receiving  the  permit  woold  wort 
a  forfeiture  of  its  rights.     Section  478,  dr. 
Ck>de,  under  which  the  po'mit  is  granted, 
does  not  limit  the  time  within  whid  tb^ 
woric  shall  be  commenced;   and  the  dan-v 
therein  by  which  the  surveyor  general  is  di- 
rected to  "issue  to  the  corporation  a  permit 
to  use  the  same,  unless,  on  petition  propo'Ir 
presented  to  the  court  a  review  Is  had,  and 
such  use  prohibited,"  implies  the  oontlnnanoe 
of  the  permit  until  such  use  is  prohibited  in 
the  manner  therein  prescribed.     As  the  prt^ 
mit  is  only  a  license  for  a  right  of  vray  over 
the  public  lands  of  the  state,  and  does  not 
confer  any  proprletcHshlp  in  Oie  lands  thcni- 
selves,  the  state  would  have  the  right  to  re- 
voke the  license  at  any  time,  and  would  he 
Justified  In  doing  so  if  It  should  appear  thnt 
there  was  unnecessary  delay  on  the  part  of 
the  corporation  in  availing  Itself  of  the  privi- 
lege;  but,  unless  the  state  makes  the  objec- 
tion, the  privilege  cannot  be  declared  fw- 
feited  at  the  instance  of  any  other  person. 
Upon  the  organisation  of  a  railroad  corpora- 
tion, it  makes  a  selection  of  the  route  over 
which  it  intends  to  construct  its  road;   and. 
In  making  such  selection,  ordinary  prndenct' 
would  dictate  that  it  should  include  the  en- 
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tire  route  over  wblch  its  road  would  idtl- 
mately  be  constracted.  Necessarily,  some 
time  nr.iuit  elapse  hetoce  the  rood  can  be  com- 
pleted; and  circumstances  may  arise  daring 
the  process  of  Its  constnictlon  which  will 
render  a  delay  or  suspension  of  work  not  on- 
ly prudent,  but  even  necessary.  Such  d^ay 
<»  saspensl<Hi  will  not  of  itself  work  a  for- 
feiture 0*  any  privilege  which  the  state  may 
bare  granted,  unless  the  statute  under  which 
it  was  granted  exprecsly  so  provides,  as  has 
been  -done  In  the  case  of  street  railroads, 
(Civ.  Code,  (  502,)  and  It  Is  a  wdl-recognlzed 
rtile  that,  when  only  the  right  to  the  forfei- 
ture of  a  corporate  privilege  or  of  a  franchise 
exists,  1^  can  be  Invoked  only  at  the  Instance 
of  the  state.  See  Western  R.  Co.'s  Appeal, 
104  Fa.  St  399.  The  judgment  and  order 
denying  a  new  trial  are  reversed. 


We  ooncnr:  PATERSON,  X;  GARCUTTB. 


J. 


BROWN  T.  KLING.    (No.  19,279.) 

(Supreme  Court  of  Oallfomla.    Feb.  9,  1894.) 

CoHTBACTS  —  Validity  —  BssTHAnrr  or  Trade— 
TiMB  OT  LnnTATioii— iNJUKOnoK. 

1.  Oiv.  Oode,  {  1673,  provides  that  a  con- 
tract in  restraint  of  trade,  otherwise  than  pro- 
vided in  the  next  two  sections,  "is  to  that  ex- 
tent void;"  and  section  1674  provides  that  the 
seller  of  "the  good  will  of  a  business  may  agree 
-v^th  the  buyer  to  refrain  from  carrying  on  a 
simUar  business  within  a  specified  territory, 
so  long  as  the  buyer  or  any  person  deriving  title 
to  the  good  will  from  him  carries  on  the  busi- 
ness." Held,  that  a  provision,  on  sale  of  a  good 
^rill,  that  the  seller  shall  not  engage  in  the 
busmess  for  three  years  in  a  certain  city,  is 
not  void,  but  the  contract  will  be  limited  to 
such  time,  not  exceeding  three  years,  as  the 
buyer  or  ids  assignee  carries  on  the  business. 

2.  The  breach  of  a  valid  contract  in  re- 
straint of  trade  may  be  enjoined,  though  nom- 
inal damages,  only,  can  be  proved. 

Oommlssioners'  decision.  Department  1. 
.Appeal  from  superior  court.  Orange  county; 
J.  W.  Towner,  Judge. 

Action  by  A.  P.  Brown  to  enjoin  Thea 
KUng  from  breach  of  contract,  and  for  dam- 
ages. From  a  Judgment  for  defendant  on 
demurrer,  plalntifF  appeals.    Reversed. 

Victor  Montgomery,  for  appellant.  B.  B. 
Keech,  for  respondent 

TEMPLE,  C.  In  this  case  a  demurrer  was 
Interposed  to  the  complaint  on  the  ground  of 
Insufficient  statement  of  facts.  It  was  sus- 
tained, and  plaintiff  declined  to  amend. 
Judgment  was  thereupon  entered,  and  plain- 
tiff appeals. 

The  complaint,  in  substance,  states  that 
tlieretofore  defendant  and  one  Challls  car- 
ried on  a  retail  batcher  business  in  Santa 
Ana  and  the  city  of  Orange,  which  cities  are 
about  31^  miles  apart  They  hnd  shops  In 
tbese  cities,  and  ran  wagons  distributing  and 
selling  meat  in  the  vicinity.  AprU  18,  1892, 
plaintiff  purchased  their  shops,  implements, 


wagons,  fixtures,  and  stock  for  $4,650-  paid 
to  them,  and  at  the  same  time  bought  the 
good  will  of  the  business,  for  which  be  paid 
the  further  consideration  of  $600,  and  de- 
fendant and  Challls  at  the  same  time,  In  con- 
sideration of  such  purchase,  each  for  him- 
self agreed  with  the  plaintiff  that  be  would 
not  at  any  time  thereafter,  and  within  the 
period  of  three  years  from  said  18th  day  of 
April,  1892,  engage,  directly  or  Indirectly,  or 
concern  himself  In  carrying  on  or  conducting 
a  butcher  business  in  said  city  of  Santa  Ana, 
or  within  a  radius  of  five  miles  from  said 
city.  Plaintiff  has  ever  since  continued  to 
conduct  said  business  at  the  towns  of  Santa 
Ana  and  Orange.  On  the  19th  day  of  Sep- 
tember, 1892,  defendant  set  up  a  retail  butch- 
er business  In  the  city  of  Santa  Ana,  which 
be  has  since  continued  to  conduct  at  that 
place,  to.  the  damage  of  plaintiff  In  the  sun* 
of  $500,  for  which  sum  be  asks  for  Judgment,, 
and  that  defendant  be  enjoined. 

The  principal  point  made  on  the  demur- 
rer Is  that  the  agreement  sued  on  Is  void  be- 
cause In  restraint  of  trade,  and  not  in  ac- 
cordance with  section  1674,  Civ.  Code,  whiclr 
only  authorizes  one  selling  the  good  will  of 
his  business  to  agree  to  refrain  from  doing 
business  "so  long  as  the  buyer  or  any  person 
deriving  title  to  the  good  will  from  htm  car- 
ries on  a  like  business  therein."  Here  the 
purchaser  Is,  as  a  matter  of  fact,  still  car- 
rying on  the  business  purchased,  but  It  is 
not  so  limited  In  the  contract  In  form,  de- 
fendant agreed  not  to  carry  on  the  business 
tar  three  years;  non  constat  that  plaintiff 
or  his  assignee  may  do  business  there  for 
three  years;  therefore,  defendant  bound  him- 
self for  a  period  which  may  extend  beyond 
the  i)erlod  for  which  he  was  authorized  to 
bind'  himself  to  refrain;  therefore,  the  con- 
tract is  wholly  illegal  and  void.  Section  1673, 
Civ.  Code,  reads  as  follows:  "Every  contract 
by  which  any  one  Is  restrained  from  exercis- 
ing a  lawful  profession,  trade,  or  business 
of  any  kind,  otherwise  than  is  provided  by 
the  next  two  sections,  Is  to  that  extent  void." 
Section  1674  Is  as  follows:  "One  who  sells 
the  good  wUl  of  a  business  may  agree  with 
the  buyer  to  refrain  from  carrying  on  a  sim- 
ilar business  within  a  specified  coimty,  dty, 
or  a  part  thereof,  so  long  as  the  buyer,  or 
any  person  deriving  title  to  the  good  will 
from  him,  carries  on  a  like  business  therein." 
The  contracts  whlc^  are  here  declared  void 
are  not  declared  unlawful.  Certain  contract* 
not  made  In  a  certain  mode  are  declared  void 
by  the  statute  of  frauds,  but  they  are  not 
therefore  illegal.  This  contract  Is  not  against 
public  policy.  At  common  law,  such  a  con- 
tract would  have  been  valid.  A  contract  re- 
straining one  from  following  a  lawful  trade- 
or  colling  at  all  is  Invalid  because  it  dis- 
courages trade  and  commerce,  and  prevents- 
the  party  ttom  earning  a  living;  but  the  right 
to  agree  to  refrain  from  his  calling,  within 
reasonable  limits  as  to  space,  may  have  the 
contrary  effect.    It  encourages  ^ade,  for  it 
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gives  .value  to  a  custom  or  business  built  up 
by  making  it  vendible.  One  would  have  an 
Inducement,  therefore,  to  serve  the  public 
honestly  and  efficiently,  for  he  Is  not  only 
profiting  by  the  business,  but  the  custom  at- 
tracted by  so  doing  is  valuable,  even  aftor  be 
Is  ready  to  retire  from  business;  and,  be- 
sides, the  rule  enables  him  to  find  a  pur- 
chaser who  wiU  also  have  an  Interest  In  so 
serving  the  public.  The  period  of  the  re- 
straint Is  not  unreasonable.  While  It  has 
been  said  that  a  restraint  of  this  character. 
Independently  of  any  statute  upon  the  sub- 
ject. Is  binding  even  If  the  party  In  whose  in- 
terests the  restraint  was  Imposed  has  re- 
tired from  business  and  has  no  assignee, 
still  in  such  case  only  nominal  damages  could 
be  recovered.  The  statute  does  not  provide 
that  such  contracts,  though  not  In  accord- 
ance with  the  Code,  shall  be  wholly  yoid.  It 
says  they  shall  be  "to  that  extent  void."  It 
may  be  said  (and  perhaps  that  is  the  correct 
construction)  that  the  restraint  which  is  other 
than  that  prescribed  shall  be  void.  But  It  Is  a  fa- 
miliar rule  of  law  that,  where  there  is  a  stat- 
ute upon  a  certain  subject,  it  enters  into,  and 
becomes  a  part  of,  such  contract  upon  such 
subject.  If  the  contract  can  be  so  construed. 
The  contracting  parties  are  presumed  to  have 
had  the  law  In  view.  Sometimes  the  terms 
of  the  contract  wIU  rebut  this  presumption, 
but  in  the  present  case  they  do  not.  One  rule 
at  common  law  applicable  to  this  matter  was 
that  the  restraint  shall  be  no  greater  than  is 
necessary  to  protect  the  purchaser.  This  rula 
would  limit  the  restraint  to  the  time  during 
which  the  purchaser  or  bis  assignee  Is  In 
business,  for  beyond  that  time  there  Is  noth- 
ing to  protect  As,  at  common  law,  the  re- 
straint as  to  time  was  not  objectionable,  this 
question  did  not  arise.  The  question  as  to 
space  was  a  very  different  attalr.  The  court 
could  not  hold  such  a  contract  valid  for  a 
reasonable  extent  of  country,  and  void  as  to 
the  excess.  To  what  part  of  the  specified 
country  would  the  court  confine  the  business? 
If  the  described  space  were  the  state  of  Cal- 
ifornia, to  what  city  or  town  within  the  state 
should  the  operation  of  the  contract  be  con- 
fined? To  confine  it  to  any  part  would  be  to 
make  a  new  contract.  The  courts  have  gen- 
erally done  this,  however,  when  the  chrcum- 
stances  permitted.  Upon  this  point,  Balnes 
V.  Geary,  35  Ch.  Dlv.  154,  is  very  Instructlva 
The  plaintiff  was  engaged  In  the  business 
of  selling  milk,  and  the  defendant  engaged 
as  an  employe  as  milk  carrier,  and  agreed 
that  "he  will  not  during  such  service,  or  after 
being  discharged  or  quitting  such  service, 
serve,  or  cause  to  be  served,  with  milk  or  any 
other  dairy  produce,  for  his  own  benefit  or  that 
of  any  other  person  or  persons,  *  •  *  any 
customers  served  or  belonging  at  any  time 
to  the  said  Clement  Baines,  his  successors  or 
assigns."  Action  for  Injunction.  Judge  North 
said:  "It  is  quite  clear  that  a  covenant  In 
restmint  of  trade  is  good  If  It  does  not  go 
further  than  Is  necessary  to  give  reasonable 
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protection  to  the  person  who  linpAsB  t. 
There  Is  nothing  Illegal  In  such  a.  coVeoau, 
but  It  Is  considered  unreasonable  If  ti  im- 
poses a  latter  restraint  than  Is  necessay  for 
the  protection  of  the  covenantee.  Tti&  rvts 
have,  however,  seen  their  way  to  treata* 
a  covenant  as  divisible,  and  to  enforce  to 
the  extent  to  which  It  is  reasonable,  >flr 
declining  to  enforce  such  part  of  It  as  i  on- 
reasonable.  There  are  many  reported  ses 
in  which  covenants  In  restraint  of  trade  -ve 
been  held  to  be  divisible  as  regards  '^ce. 
♦  •  •  No  case, '  however,  was  cited  a  me 
In  which  a  covenant  of  this  kind  ba  been 
held  to  be  divisible  in  regard  to  time,  and  I 
postponed  my  Judgment  that  I  na^I*.  see  if 
any  such  case  bad  been  rei>orted,  anc  I  have 
found  the  case  of  Nlcholls  v.  Strettrn,  10  Q. 
B.  346.  In  that  case,  the  defendant,  on  bting 
articled  for  five  years  to  the  plaintltr,  who 
was  a  solicitor,  covenanted  that  he  wotiU  not, 
during  the  five  years,  'nor  at  any  time  after 
the  expiration  of  the  term,'  etc.,  do  business 
'for  any  person  who  had  already  been,  or 
who  should,  from  time  to  time  thereafter, 
become  or  be,  the  client,*  etc.  •  •  •  Mr. 
Cowling  then  contended  that  the  contract  was 
at  least  good  so  far  as  It  concerned  the 
clients  who  carried  on  business  with  the 
plaintiff  at  the  time  of  making  the  indenture, 
or  during  the  continuance  of  the  articles,  and 
the  breaches  are  confined  to  these.  'It  is 
true,'  he  said,  'that  when  any  contract, 
whether  under  seal  or  not.  Is  In  part  illejral. 
the  whole  contract  falls.  But  that  is  differ- 
ent from  the  present  case,  where  the  contract 
Is  not  to  to  do  anything  Illegal,  but  only  to 
abstain  from  certain  acts,  some  of  which  a 
party  cannot  bind  himself  not  to  do,  but  mar 
stUl  legally  abstain  from  doing.  In  such  case, 
the  law  will  enforce  such  restrictions  as  the 
party  can  bind  himself  to.'  llr.  Bramwell  re- 
plied, and  the  court  took  time  to  consids 
their  Judgment  Lord  Denman,  C.  J.,  deliv- 
ered the  Judgment  of  the  court,  thus:  'This 
case  must  be  decided  In  favor  of  plaintiff.' 
eta  *  ♦  *  I  must  therefore  grant  an  In- 
junction, but  limited  to  restraining  the  de- 
fendant from  serving  or  Interfering  with  any 
persons  who  were  customers  of  plaintiff, 
Baines,  at  any  time  during  defendant's  em- 
ployment by  him."  The  contract  was  en- 
forced to  the  extent  to  which  it  was  deemed 
reasonable,  and  was  held  void  as  to  exces. 
In  Moore,  etc..  Hardware  Co.  v.  Towoa 
Hardware  Co.,  87  Ala.  206,  6  South.  41.  de- 
fendants sold  their  business  to  plaintiffs, 
and  agreed  not  to  handle  any  more  plow 
stocks  or  plow  blades.  Thore  was  no  re- 
striction as  to  time  or  place.  It  was  objected 
to  as  unreasonable  because  unlimited.  The 
court  said,  however.  In  substance,  that  a 
contract  was  to  be  construed  with  reference 
to  the  circumstances  of  the  parties  and  the 
object  sought  to  be  attained  by  the  contract; 
that.  In  fact,  the  firm  was  dealing  only  with- 
in a  limited  toTltory.and  the  evident  purpose 
was  to  protect  the  plalntUf^Iu  itiB  bosinesa 
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I  think  tbis  case  an  advance  upon  former 
Tocedents  upon  the  subject.  But,  whatever 
llfficulty  there  may  be  In  limiting  such  a  con- 
ract  aa  to  space,  there  is  none  whatever  in 
oiug  so  as  to  time.  In  fact,  it  is  practically 
o  limited  In  the  nature  of  things.  The  ob- 
Igation  when  the  purchaser  is  not  engaged 
a  the  business  within  the  limited  territory 
3  mostly  ideal,  as  only  nominal  damages 
ould  be  recovered  (or  a  breach,  and  equity, 
[nder  such  circumstances,  would  not  Inter- 
ene  to  prevent  a  breach.  The  sole  purpose 
lere  was  to  protect  the  plalntifC  in  the  en- 
oyment  of  what  be  bad  purchased,  and  the 
ontract  was  presumably  made  la  view  of 
he  law.  All  the  parties  sought  to  attain 
cas  within  the  limits  of  the  law.  We  neither 
dd  to  nor  take  from  the  contract  by  sup- 
>osing  that  the  parties  contemplated  that  it 
bould  be  so  limited.  This  principle  seems 
a  be  recognized  in  Langan  y.  Langan,  91 
;aL  654,  27  Pac.  1092.  I  think,  therefore, 
be  contract  was  valid.  I  think  the  com- 
laint  sufficiently  states  a  breach  of  the  con- 
ract.  Bven  if  only  nominal  damages  could 
le  proven,  plaintiff  would  be  entitled  to  bis 
ajunctlon,  partly,  perhaps,  upon  the  very 
round  of  the  difficulty  In  proving  damage. 

advise  that  the  judgment  be  reversed,  and 
be  court  directed  to  overrule  the  demurrer. 

We  concur:    SEARLS,  O;    HAYNES,  0. 

P£R  CURIAM.  For  the  reasons  given  In 
he  foregoing  opinion,  the  Judgment  appealed 
rem  is  reversed,  and  the  court  below  dlrect- 
d  to  overrule  the  demurrer. 


VHiHELM  et  al.  v.  SILVESTER.    (No.  18,- 

085.) 
Supreme  Court  of  California.  Fd>.  20,  1894.) 
llJNRs — Locations— iNTEssBOTiKo  Vbins. 
Rev.  St.  n.  S.  i  2322,  giving  locators  of 
[uartz  claims  exclusive  possession  of  all  the  sur- 
aco  within  their  location  lines,  and  the  entire 
lopth  of  all  veins  whose  apex  is  within  the 
urface  lines  extended  vertically,  is  not  re- 
leuled  by  §  2336,  providing  that,  where  two  or 
iiore  veins  cross  each  other,  the  prior  location 
hall  have  all  ore  within  the  space  of  inter- 
eotion,  but  the  latter  shall  have  right  of  way 
or  working  through  said  space,  since  the  lat- 
er section  may  well  apply  to  ledge  locations 
nude  before  May  10,  1872,  and  to  possible  in- 
ersections  on  the  dip;  and  the  former  still 
tand  to  preserve  to  the  prior  locator,  under 
t'deral  laws,  the  ownership  of  a  vein  crossing 
lis  on  the  strike,  whose  apex  is  within  his  sur- 
ace  lines.    De  Haven,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Ne- 
'ada  county;  John  Caldwell,  Judge. 

Action  by  T.  H.  Wilhelm  and  others  against 
lenry  Silvester  on  agreed  facts.  Judgment 
or    defendant    Plaintiffs    appeal.    Affirmed. 

Kitts  &  Bowman,  for  appellants.  A.  Bur- 
ows,  for  respondent 


fendant's  grantor,  in  December,  1879,  discov- 
ered a  gold-bearing  quartz  vdn,  which  be 
called  the  "New  Idea  Lode,"  and  made  a 
valid  location  thereof,  including  sui-face 
ground  1,500  feet  long  and  600  feet  wide. 
The  New  Idea  lode  runs  nearly  north -and 
south  through  the  center  of  said  surface 
groimd;  and  the  land  on  which  the  location 
was  made  was  at  the  time  public,  unclaim- 
ed, and  unoccupied  public  land  of  the  United 
States.  It  Is  admitted  that  said  location  was 
a  valid  one,  and  that  since  then  defendant 
and  bis  grantor  have  complied  with  all  the 
laws  and  customs  necessary  to  continue  the 
validity  of  said  location.  About  a  year  after- 
wards, to  wit  on  December  4,  1880,  the  plain- 
tiffs discovered  a  gold-bearing  lode  which 
commenced  east  and  outside  of  the  said  New 
Idea  claim,  and  thence  ran  westerly  across 
said  New  Idea  claim  at  nearly  right  angles, 
and  intersected  said  New  Idea  lode;  and 
they  attempted  to  locate  a  claim  IJBOO  feet 
long  and  000  feet  wide  across  the  said  prior 
location  of  the  defendant  and  did  the  formal 
acts  which  are  required  by  mining  laws  and 
customs  in  making  valid  locations,  and  have 
since  done  the  necessary  work,  etc.,  to  main- 
tain said  location.  The  said  asserted  location 
of  plaintiffs  is  called  the  "South  Scotia  Lode 
and  Claim;"  and  they  contend  that  by  said 
subsequent  attempted  location  they  have  ac- 
quired the  title  to,  and  right  of  possession  of, 
the  said  South  Scotia  lode,  where  it  lies 
within  the  surface  ground  of  said  defend- 
ant's New  Idea  claim.  Defendant  claims 
that  the  plaintiffs,  by  said  attempted  subse- 
quent location,  acquired  no  right  whatevo' 
to  any  portion  of  the  said  South  Scotia  lode, 
which  lies  within  the  boundaries  of  defend- 
ant's location.  The  plaintiffs  brought  this  ac- 
tion to  enforce  their  rlj^t  to  the  South  Scotia 
lode  within  the  limits  of  the  said  prior  loca- 
tion of  defendant  The  court  found  in  favor 
of  defendant  and  the  plaintiffs  appeal  from 
the  Judgment 

We  think  that  the  decision  of  the  superior 
court  was  right  and  that  the  Judgment 
should  be  affirmed.  Section  2322  of  the 
Revised  Statutes  of  the  United  States,  which 
is  a  re-enactment  in  this  respect,  of  the  act 
of  May  10,  1872,  provides  that  the  locators 
of  quartz  claims,  where  no  adverse  claim  ex- 
isted on  the  10th  of  May,  1872,  so  long  as 
they  comply  with  the  laws  of  the  United 
States  and  local  customs,  "shall  have  the 
exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  Included  within  the  lines 
of  their  locations,  and  of  all  veins,  lodes  and 
ledges  tbroughout  their  entire  depth,  the  top 
or  apex  of  which  lies  inside  of  such  surface 
lines,  extended  downward  vertically."  This 
language  is  clear  and  explicit  and,  in  desig- 
nating the  property  rights  of  locators,  is  in 
no  wise  ambiguous  or  uncertain.  It  express- 
ly, and  in  language  which  needs  no  construe- 
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tlon,  grants  to  such  locators  every  ledge  or 
lofle,  the  top  or  apex  of  which  lies  within  the 
surface  Unes  of  the  location;  that  Is,  such 
part  of  the  ledge  as  lies  within  such  lines. 
And  there  Is  no  limitation  or  exception  of 
any  such  ledge  on  account  of  the  direction  In 
which  It  may  run.  It  may  be  parallel  with 
the  originally  discovered  ledge,  or  may  ap- 
proach It  at  right  angles,  or  at  an  obtuse 
angle,  or  at  an  acute  angle,  It  may  intersect 
U  or  not,  and  still  it  will  be  clearly  within 
the  language  of  the  said  section. 

It  Is  contended,  however,  by  appellants, 
that  this  positive  language  of  said  section 
2322  Is  overcome  or  repealed,  or  in  some  way 
rendered  nugatory,  by  the  provisl(»is  of  sec- 
tion 2336  of  said  Revised  Statutes.  That 
section  Is  as  fc^ows:  "Where  two  or  more 
veins  Intersect  or  cross  each  other,  priority 
of  tlfle  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  con- 
tained within  the  space  of  Intersection;  but 
the  subsequent  location  bhall  have  tbe  right- 
of-way  through  the  space  of  intersection  for 
the  purposes  of  the  convenient  working  of 
the  mine.  And  where  two  or  more  veins 
unite,  the  oldest  or  prior  location  shall  take 
the  vein  below  the  point  of  union.  Including 
all  the  space  of  Intersection."  It  will  be  ob- 
served, however,  that  this  latter  section  does 
not  undertake  to  give  to  any  person  the 
right  to  make  a  valid  location  of  a  quarts 
ledge  across  either  the  surface  ground  or  the 
lode  of  a  prior  locator.  It  merely  assumes 
that  there  may  be  Instances  where  there  may 
be  certain  kinds  of  Intersections  of  lodes 
where  both  the  prior  and  the  latter  locators 
may  have  some  rights;  and  If  there  can  be 
a  reasonable  and  apparent  construction  of 
section  2336,  by  which  It  will  not  be  In  con- 
flict at  all  with  section  2322,  then  such  con- 
struction should  govern.  Now,  th'ere  are  cases 
where  the  own««  of  ledges  which  Intersect 
may  each  have  rights  entirely  distinct  from, 
and  which  do  not  conflict  at  all  with,  the 
clear  and  positive  language  of  section  2322. 
Passing  the  consideration  of  the  poesibUlty 
of  a  subsequent  locator  acquiring  rights,  as 
against  the  prior  locator,  by  adverse  user.  It 
must  be  remembered  that  the  Bevlsed  Stat- 
utes were  not  intended  to  Impair  the  rights 
of  quartz  miners.  In  cases  where  the  loca- 
tions were  made  before  May  10,  1872.  Rev. 
St.  t  2344.  Pricw  to  the  time  when  congress 
undertook  to  legislate  upon  the  subject  of  the 
location  of  quartz  mines,  such  location  was 
regHlated  entirely  by  local  rules  and  customs; 
and,  while  those  rules  and  customs  had  a 
general  similarity  throughout  mining  regions, 
there  were  still  some  districts  In  which  they 
differed  quite  materially  from  the  general 
customs.  For  Instance,  in  some  localities 
quartz  claims  were  held  by  square  location,— 
the  owner  not  being  allowed  to  go  beyond  his 
side  lines  to  follow  his  lead  undo-  ground,— 
and  in  other  localities  there  were  what  are 
known  as  "ledge  locations;"  that  Is,  where  the 
ledge  alone  was  located,  without  any  surface 


groond.    Now,  then,  the  piorMoiu  of  see- 
tion  2336  can  readily  be  construed  as  Intend- 
ing to  protect  the  rights  of  sach   old   led^ 
locations.    But,  in  the  second  places   Hrert 
are   two   kinds   of   Intersections    of    qnar-a 
ledges.     They  sometimes  Intersect,  and  aome- 
times  imlte.  In  their  horizontal  extension,  w, 
as  the  miners  call  It,  their  "strike."    Bnt  tl*>T 
may  also  intersect  or  unite  on  their  dip;  tint 
is,    they    may    intersect    laterally    in    th^ 
downward  course.    Now,  when  they   inter- 
sect laterally,  as  last  above  stated,  tbe  owner 
of  each  ledge  has  rights  At  the  point  of  in- 
tersection entirely  CMisistent  with  all  of  th« 
provisions  of  section  2322.     In  snch  a  case 
tbe  owne::  of  a  claim  on  land  adjoinine  that 
of  a  prior  locator  would  have  a  right  to  fol- 
low his  ledge  as  it  dipped  laterally  tmdemeatli 
the  surface  groimd  of  his  neighbor,   and,  if 
his  ledge  intersected  the  ledge  of  tbe  prior 
locator,    he    would   have   the   right    of    way 
through  It  under  the  statute,  the  older  loca- 
tor merely  having  the  quartz  at  ttie  exact 
point  of  intersection;    but  his  right  to  thns 
follow  his  vein  underground  would  be  an  en- 
tirely different  thing  from  the  right  asserted 
in  the  case  at  bar  by  appellants, — to  enter 
upon  tbe  surface  of  defendant's  prior  location, 
and  locate  a  claim,  the  top  or  apex  of  which 
was  within  the  surface  location  of  defend- 
ant's ground.     And   to  such  an  Intersection 
the  provision  of  section  2336  can  be  readily 
applied.  In  perfect  consistency  with  tbe  pro- 
visions of  section  2322,     Moreover,   there  is 
strong  reason  for  thlnldng  that  snch  an  in- 
tersection was  the  very  one  In  tbe  mind  of 
congress  when  It  passed   section  2336;    for 
In  that  section,  and  speaking  of  the  sama 
subject.  It  says  that:    "Where  two  or  more 
veins  unite,  the  oldest  or  prior  location  shall 
take   the   vein   below   tbe   point   of   nnlon." 
And,  if  the  other  kind  of  Intersection  was  in 
the  minds  of  tbe  legislators  at  tbat  time, 
they  would  not  have  used  the  word  "bdowf 
for  "below"  would  not  apply  at  all  to  a  nnlon 
on  the  strike  of  two  veins,  such  as  tbe  ap- 
pellants' rights  depend  on  In  the  esse  at  bar. 
These  views   make  the  two  sections   nnder 
review  entirely  harmonious,  and  the  funda- 
mental rule  of  constmction  is  to  reconcile 
apporentiy    contradictory    provisions   of   the 
statute,   where   It  can  be   reasonably    done. 
And,  If  we  look  at  the  apparent  intention  of 
congress,  there  would  seem  to  be  no  possible 
reason  for  giving  to  the  first  locator  aU  the 
veins  within  his  surface  lines,  except  those 
that   happen   to   run   in  a   particular    way. 
Under  appeUants'   contention,   if  the  conrse 
of  a  vein  was  such  that  It  Intersected  with 
tbe  original  vein  of  the  prior  locator  a  few 
feet  before  It  reached  the  end  line,  it  would 
not  belong  to  such  original  locator;    bnt,  if 
the  point  of  Intersection  was  a  few  feet  be- 
yond  his  end  line,  then  he  would  own  It 
There  would  be  no  good  reason  for  supposing 
tbat  congress  Intended  such  a  result,  when 
not  using  any  language  to  express  snch  in- 
tention.    Moreover,  how  was  It  possible  for 
■jigitizcd  by 
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appellants  to  locate  any  part  of  a  gnartz 
ledge  on  the  stirfaoe  of  respondent's  dalmT 
It  is  the  nnlTersal  role  that  a  valid  mining 
location  can  be  made  only  upon  unappropriated 
public  land;  that  Is,  at  least,  as  against  the 
prior  approprlator.     It  was  even  held  by  the 
supreme  court  of  the  United  States  In  Gwll- 
Um    y.  Donnellan,  115  U.  &  48,  6  Sup.  Gt 
1110,  that  a  mining  location  made  partly  upon 
&  former  valid  location  was  T(4d  throughout 
Its    entire  length,   as  against  a  third  party. 
That  is  no  doubt  a  somewhat  extreme  doc- 
trine, but  it  is  certainly  clear  tliat  such  a  loca- 
tion is  InTaltd  as  against  the  prior  approprlator 
himself;  and  as,  in  the  case  at  tiar,  the  ap- 
pellants' whole  claim  rests  upon  a  location 
made  within  and  on  top  of  the  former  valid 
location  of  the  respondent,  it  is  impossible 
to  see  how  there  Is  any  basis  at  all  for  their 
asserted  rights.     And  It  must  be  remembered 
that  section  2336  refers  to  a  case  where  "pri- 
ority of  title"  governs,  and  of  course  it  can 
have  no  application  to  a  party  who  has  no 
title. 

We  are  aware  that  the  supreme  court  of 
Colorado,  in  Branagan  v    Dulaney,  8  Colo. 
408,  8  Pac.  669,  reached  a  different  conclu- 
sion on  this  question;    but,  while  we  have 
the  highest. respect  for  the  decisions  of  that 
court,  we  are  not  able  to  concur  with  its  con- 
clusion on  the  point  under  discussion.    The 
<^lnlon  in  that  case  went  upon  the  theory 
that  the  two  secticnu  of  the  Revised  Stat- 
utes above  referred  to  are  utterly  inconsist- 
ent, and  the  court  say:   "We  see  no  way  out 
of  the  dilemma,  except  by  the  application 
of  the  arbitrary   rule  of  constructicm  Bug- 
gested  by  the  court  in  the  case  of  Hall  v. 
Smelting  Co.,   [Morr.   ^Iln.   Rights,   (Sd   Ed.) 
282,  Fed.  Gas.  No.  5031,]— that,  as  between 
conflicting  statutes,  the  latest  in  date  will 
prevaU,  and,  as  between  conflicting  sections 
of  the  same  statute,  the  last  In  order  of  ar- 
rangement  will  control."    But  that  rule  of 
construction  is  to  be  invoked  only  as  a  last 
resort,  and  where  the  conflict  is  so  sharp  and 
complete  as  to  leave  no  possible  room  for 
giving  both  effect;   and,  as  appears  from  the 
views  above  expressed,  in  our  opinion,  there 
Is  no  such  conflict  between  the  two  sections 
named.    Both,    in   our   opinion,    can   easily 
stand  together,  and  we  see  no  difficulty  in 
reconciling  them.     The  construction  contend- 
ed for  by  appellants  would  leave  the  rights 
of  prior  locatora  in  the  greatest  confusion. 
Their  property  Interests  in  their  claims  would 
be  undeflned,  and  the  result  would  be  ruinous 
litigation,  and  perhaps  personal  conflicts.    But 
to  give  section  2322  its  dear  and  undoubted 
meaning  is  to  accurately  fix  the  rights  of 
prior  locators  as  we  think  congress  clearly 
intended  them  to  be  fixed. 

After  the  foregoing  opinion  had  been  writ- 
ten, our  attention  was  called  to  the  case  of 
Mining  C!o.  v.  Leach,  (decided  by  the  supreme 
court  of  Arizona,)  83  Pac.  418,  in  which  that 
court  reached  the  same  conclusion  as  that 
heretofore  stated.    In  the  opinion  of  the  court. 


deiliTered  by  KIUmct,  7„  tbere  Is  an  elaborate 
discussion  of  the  subject,  leading  to  the  re- 
sult that  secUon  2336  does  not  conflict  with, 
nor  does  It  in  any  way  repeal,  any  part  of 
section  2322;  that  the  farmer  section  had 
reference  to  mining  rights  existing  prior  to 
its  passage;  and  that  "congress  had  in  mind, 
at  the  time  of  the  enactment  of  the  law  of 
1872,  that,  as  mining  rigiits  then  stood,  A.'s 
lode  might  legally  cross  B.'s  lode  on  the 
strike." 
liie  Judgment  is  afllrmed. 

We   COTicnr:    HARRISON,  J.;  FITZGER- 
ALD, J.;  GAROUTTB,  J.;  PATERSON,  J. 

I  dissent:    DE  HAVEN,  X 

BEATTT,  0.  J.  I  concur' in  the  Judgment, 
and  in  the  conclusion  of  the  court  as  to  the 
proper  construction  of  sections  2322  and  2336 
of  the  Revised  Statutes.  I  think,  however, 
that  too  much  is  conceded,  both  in  the  opin- 
ion of  the  court  and  in  the  argument  of 
coimsel  for  respondent  In  assuming  that  the 
provisions  of  section  2336  cannot  be  applied 
to  locations  made  since  the  passage  of  the 
mining  law  of  1872,  on  veins  which  intersect 
upon  their  strike,  without  bringing  it  in  con- 
flict with  the  plain  terms  of  section  2822. 
This  wholly  unwarranted  assumption  has 
been  the  source  of  all  the  trouble  and  dlffl- 
ctilty  which  the  land  office  and  some  of  tide  ^ 
state  courts  have  encountered  in  their  at- 
tempts to  construe  provisions  of  a  statute 
which  are  in  perfect  harmony,  but  which 
have  been  erroneously  supposed  to  be  In- 
consistent The  sum  of  the  argument  in  fa- 
vor of  the  construction  thus  imposed  upon 
the  statute— which  is,  in  effect,  a  nulllflcatlon 
of  the  express  terms  of  section  2322,  and  a 
relegation  of  mining  rights  to  the  same  con- 
dition of  uncertainty  and  confusion  in  which 
they  were  befbre  the  act  of  congress  was 
passed— has  been  that  section  2386  must  fte 
allowed  some  operation  and  effect;  that  Its 
only  possible  application  is  to  veins  whidi 
cross  on  their  strike,  because  parallel  veins 
never  do  intersect  on  their  dip;  and  that, 
if  it  is  to  be  applied  to  rdns  which  cross 
<m  their  strike,  the  necessary  inference  is  that 
congress  intended  that  the  discovwer  of  a 
cross  vein  should  have  the  right  to  lay  his 
surface  location  across  the  surface  location 
of  the  intersected  vein.  But  in  truth  this 
conclusion  is  a  perfect  non  sequitur.  There  Is 
no  proposition  In  geometry  plainer  or  more 
easily  demonstrable  than  this:  that  surface 
locations  on  cross  veins  may  be  so  made  as 
not  to  ccmflict,  while  at  the  same  time  the 
portions  of  the  veins  included  In  or  covered 
by  the  respective  locations  will  intersect  in 
depth,— In  some  cases  within  the  surface  lines 
of  one  or  the  other  location  extended  down- 
ward vertically,  and  in  other  cases  altogether 
without  the  surface  lines  of  both  locations. 
This  results  from  the  fact  that  veins  general- 
ly, if  not  universally,  descend  into  the  earth. 
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not  rertlcfllly,  Irat  at  a  greater  or  less  In- 
clination or  dip.  This  being  ao,  and  the  law 
allowing  the  locator  to  follow  his  vein  on  Its 
dip  outside  of  his  side  lines  projected  down- 
ward vertically,  and  within  the  vertical  lines 
of  an  adjoining  or  neighboring  claim,  it  may 
easily  happen  that  the  parts  of  two  inter- 
secting veins  included  wltliln  entirely  dis- 
tinct surface  locations  will  int^^ect  in  depth 
^ther  outside  of  both  claims,  or  wltliin  one 
er  the  other,  according  to  the  angle  of  the 
dip  and  the  relation  of  the  surface  claims  to 
the  point  where  the  apices  or  croppings  of 
the  veins  intersect  Suppose,  by  way  of  Il- 
lustration, a  north  and  south  vein,  dipping 
to  the  west,  intersected  by  an  east  and  west 
vein  dipping  to  the  north  at  the  same  angle. 
Assimiing  these  veins  to  be  perfectly  regular 
in  strike  and  dip,  their  intersection  will  be 
along  a  diagonal  line  descending  into  the 
earth  from  the  pcrint  of  intersection  at  the 
croppings,  (which,  for  brevity,  I  will  call 
"Point  A,")  and  extending  in  its  horizontal 
projection  to  the  northwest.  Now,  suppose  a 
location  on  the  north  and  south  vein,  com- 
mencing three  hundred  feet  or  more  north  of 
point  A,  and  extending  to  the  north  along 
the  vein.  It  is  evident  that  a  full  surface 
claim,  1,500  feet  In  length,  and  extending 
300  feet  on  each  side  of  the  croppiiigs,  may 
be  located  on  the  east  and  west  vein  with- 
out at  all  conflicting  with  the  supposed  loca- 
tion on  the  north  and  south  vein;  and  it 
is  equally  evident  that  such  location  may  be 
made  to  include  point  A,  or  altogether  east 
of  it  or  west  of  It.  If  made  wholly  to  the 
east.  It  will  not  include  tiny  part  of  the  in- 
tersection at  the  surface  or  below  the  sur- 
face. If  made  to  extend  but  a  short  distance 
west  of  point  A,  it  will  include  some  of  the 
Intersection,  but  the  diagonal  of  the  line  of 
Intersection  will  carry  It  beyond  the  vertical 
plane  of  the  west  end  line  before  the  dip 
of  the  vein  carries  it  beyond  the  south  line 
of  the  other  location.  If  made  somewhat 
further  to  the  west,  the  intersection  will  fall 
more  or  less  within  the  surface  lines  of  the 
north  and  south  location,  and  will  make 
a  case  for  the  application  of  section  2336.  If 
made  stiU  further  to  the  west,  the  line  of 
Intersection  of  the  portions  of  the  respective 
veins  covered  by  the  two  locations  wlU  be 
wholly  outside  of  the  surface  lines  of  either 
location,  and  still  another  case  for  the  ap- 
plication of  section  2336  will  arise.  Here, 
then,  are  two  cases  for  the  application  of 
section  2336,  without  bringing  it  In  conflict 
with  section  2322;  and  the  mere  possibility 
that  such  cases  might  sometime  arise  under 
distinct  locations,  each  entltied  to  all  the 
rights  conferred  by  the  plain  terms  of  section 
2322,  was  a  sufficient  reason  for  incorporating 
In  the  law  the  provtsloas  of  section  2336.  Of 
course,  the  hypothesis  of  two  perfectly  reg- 
ular veins  dipping  at  the  same  angle,  and 
rrosslng  at  right  angles.  Is  one  which  will 
never  .be  realized.  But  the  very  fact  that 
reins,  instead  of  being  regular  and  uniform 


In  strike  and  dip,  are  In  every  way  frreKnlar 
and  eccentric,  increases  the  possibility  ct  in- 
tersections of  cross  veins  under  groand,  out- 
side of  the  lines  of  surface  locatioiiB,  and.  so 
far  from  dlmlnlsliing  the  force  of  tiie  mns- 
tration  used,  only  proves  how  Infinitely  It 
might  be  varied.  If  these  views  are  correct, 
it  follows  that  the  only  reason  ever  suggested 
for  construing  section  2322  against  the  plain 
import  of  its  terms  is  based  upon  a  geometric- 
al absurdity;  and  the  practice  of  miners  in 
making,  and  of  the  land  office  in  permitting, 
cross  locations  on  the  surface,  is  witliont  any 
}u8tiflcatl(m  In  the  mining  law. 


TALMADOB  v.  ARROWHEAD  RKSEB- 
VOIB   00.    (No.   19,303.) 

(Supreme  Court  of  California.    Feb.  20,  IS&i.) 

PowEBS — Substitution — Sdbm issioir  to  Aasmu- 

TION. 

A  reservoir  company's  power  of  mttoroe? 
to  bargain,  contract,  agree  for,  purchase  lands, 
etc.,  in  the  donee's  jnd^ment  required  for  the 
company's  business,  "with  full  pow^  of  vab- 
stitution  or  revocadon,"  will  not  sastain  liii 
agreement  to  arbitrate  the  price  of  a  tract  he 
desires  to  buy  for  the  company  bo  as  to  bind 
the  company  by  an  award  of  a  majority  of  the 
arbitrators,  not  concurred  in  by  those  whom  be 
appointed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernardino 
county;   George  B.  Otis,  Judge. 

Action  by  F.  L.  Talmadge  against  the  At- 
roWbead  Reservoir  Company  on  an  award 
of  arbitrators.  Judgment  for  defendant 
Plaintitr  appeals.    Affirmed. 

H.  C.  Rolfe  and  F.  B.  Daley,  for  appellant 
Willis,  Cole  &  Craig,  for  respondent 

BEIX:;HBR,  O.  it  U  alleged  In  tbe  com- 
plaint in  tills  case  that  in  AiMil,  189i2,  the 
plaintiff  and  defendant  entered  Into  a  writ- 
ten agreement  which  is  set  out  in  fnll,  and 
the  material  parts  of  which  are  as  follows: 
"Whereas,  the  Arrowhead  Besarroir  Com- 
pany, a  corporation  organized  and  tTia^rting 
under  tbe  laws  of  tbe  state  of  Kentucky, 
and  doing  business  in  the  coimty  of  San  Ber- 
nardino, state  of  California,  is  deslroos  of 
purchasing  from  F.  L.  Talmadge"  the  east 
halt  of  a  certain  sixteenth  section  of  land  in 
San  Bernardino  county;  and  "whereas,  said 
parties  cannot  agree  among  themsdves  as 
to  the  exact  amount  to  be  paid  and  received 
for  said  premises:  Now,  therefore,  we.  thf 
undersigned,  •  •  ♦  do  hereby  submit  said 
controversy  to  the  arbitrament  or'  five  men. 
two  chosen  by  each'  of  the  parties  named, 
and  one  to  be  chosen  by  the  said  foor,  "and 
we  do  mutually  covenant,  promise,  and  ainve 
to  and  with  each  other  that  the  award  to  be 
made  by  said  arbitrators,  or  a  nuijorirr  of 
them,  sliall  in  oil  things  by  us.  and  o-.irli  of 
us,  be  well  and  faithfully  K<*;^t  n/VU'l*^  rv.iU 
'Jigitizcd  by  VjOOQIc 
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and  that  said  arbitrators  shall  fix  the  amount 
or  value  of  said  premises,  •  •  »  which 
said  amount  said  Arrowhead  Reseryoir  Com- 
pany promises  and  agrees  to  pay  to  said  F. 
L.  Talmadge  within  thirty  days  after  said 
arbitrators  have  delivered  to  said  company 
their  decision  therein;  and  the  said  Franii 
L.  Talmadge  promises  and  agrees,  upon  re- 
ceiving the  amount  so  fixed  by  said  arbi- 
trators of  said  property,  that  he  will  then 
and  there  give  to  said  Arrowhead  Reservoir 
Company  a  duly-executed  grant  deed,  con- 
veying to  said  company  the  legal  title  to  the 
property  heretnl)efore  described.  And  that 
the  value  fixed  upon  said  property  by  said 
arbitrators  sliall  l>e  final  between  the  par- 
ties hereto,  and  that  neither  party  hereto 
shail  appeal  to  or  resort  to  any  court  from 
the  decisioii  of  said  arbitrators.  And  that 
said  award  be  made  in  writing  under  the 
bands  of  said  arbitrators,  or  a  majority  of 
tbem,  and  ready  to  be  delivered  to  said 
parties  In  difference,  or  such  of  tbem  as 
shail  desire  the  same,  on  or  before  the  Ist 
day  of  June,  1802.  •  •  •  And  It  Is  hereby 
stipulated  and  agreed  that  this  submission 
to  arbitration  sliall  be  entered  as  an  order 
of  the  superior  court  in  and  for  the  county 
of  San  Bernardino,  state  of  California."  The 
agreement  is  signed:  "The  Arrowhead  Reser- 
voir Co.,  by  Adolph  Wood,  Vice  Presldait 
and  General  Manager.     F.  L.  Talmadge." 

It  is  further  alleged  that  the  four  so-called 
arbitrators,  chosen  by  the  parties,  chose  a 
fifth,  and  that  on  May  12,  1892,  aU  of  said 
five  men  met  to  consider  the  matter  submit- 
ted to  them,  and  both  plaintiff  and  defend- 
ant appeared  before  them,  and  produced  and 
submitted  evidence  as  to  the  value  of  the 
premises,  and  were  fully  beard;  that  there- 
after, on  May  13,  1892,  a  majority  of  them 
fixed  the  value  of  the  said  premises  at  $18,- 
000,  and  made  their  decision  in  writing,  a 
copy  of  wliich  is  set  out;  that  the  decision 
was  on  the  day  of  its  date  delivered  to  the 
plaintiff  and  defendant,  and  thereafter,  on 
Jime  8,  1892,  the  plaintiff  offered  and  ten- 
dered to  the  defendant  a  duly-executed  grant 
deed,  conveying  to  defendant  the  legal  title 
to  said  property  upon  payment  to  him  of 
the  sum  of  118,000,  and  again,  a  week  later, 
made  the  same  offer  and  tender,  and  demand- 
ed of  defendant  the  said  sum,  but  defendant 
then  refused,  and  still  refuses,  to  receive  the 
said  deed,  or  any  deed  of  the  salif  premises, 
or  to  pay  to  plaintiff  the  said  sum;  and  that 
plaintiff  Is  still  ready  and  willing  to  deliver 
said  deed,  and  to  transfer  and  convey  the 
legal  title  to  said  property  to  the  defendant 
upon  payment  to  him  of  the  said  sum  of 
$18,000.  Wherefore,  he  demands  Judgment 
against  the  defendant  for  the  sum  of  |18,- 
000,  with  interest  and  costs. 

The  answo:  denies  most  of  the  averments 
of  the  complaint,  aud,  among  other  things, 
that  defendant  ever  entered  Into  any  agree- 
ment with  the  plaintiff  in  reference  to  the 
purchase  of  the  described  land,  or  any  other 


land,  or  ever  entered  into  the  agreement  set 
forth  in  the  complaint,  or  ever  agreed  or 
stipulated  in  writing  to  purdiase  said  prop- 
erty, or  any  part  of  it,  or  ever  agreed  to 
submit  the  price  of  it  to  arbitration  or  other- 
wise. 

At  the  trial  the  plaintiff  offered  in  evidence 
a  state  patent  to  himself  for  the  land  de- 
scribed In  the  complaint,  and  a  power  of 
attorney  to  Adolph  Wood,  executed  May  27, 
1891,  by  the -president  and  secretary  of  the 
defendant  company,  in  pursuance  of  a  reso- 
lution of  its  board  of  directors,  and  also  the 
two  other  papers  aliove  referred  to  as  set 
out  in  the  complaint.  By  the  power  of  at- 
torney the  company  made,  constituted,  and 
appointed  Wood  "Its  true  and  lawful  attor- 
ney for  it,  and  in  its  name,  place,  and  stead, 
and  for  its  use  and  benefit,  in  said  state  of 
California,  to  bargain,  contract,  agree  toe, 
purcliase  lands,  tenements,  hereditaments, 
which  in  his  Judgment  may  be  required  or 
necessary  for  the  company's  business,  and 
to  .receive  and  talce  such  property,  and  all 
deeds  and  assurances  therefor;  and  in  case 
land  Is  purchased  by  said  company,  and  the 
entire  purchase  money  Is  not  paid  therefor  In 
cash,  to  mortgage  such  lands  for  the  balance 
of  purchase  money  upon  such  t^rms  and  con- 
ditions, and  under  such  covenants,  as  he 
shall  tliink  fit,  and  to  deliver  and  execute 
such  instruments  in  writing  as  may  be 
necessary  or  proper  in  the  premises,  »  •  • 
giving  and  granting  unto  its  said  attorney 
full  power  and  authority  to  do  and  perform 
all  and  every  act  and  thing  whatsoever  req- 
uisite and  necessary  to  be  done  in  and  about 
the  premises,  as  fully,  to  all  Intents,  as  said 
corporation  might  or  could  do  if  personally 
present  by  its  board  of  directors  and  corporate 
officers,  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  confirming  all 
that  said  attorney  or  liis  substitutes  shall 
lawfully  do  or  cause  to  be  done  by  virtue  of 
these  presents."  The  defendant  objected  to 
all  the  offered  evidence  upon  the  ground  that 
it  was  Irrelevant  and  immaterial,  and  to  the 
power  of  attorney  upon  the  ground  that  it 
did  not  confer  any  power  to  maJie  the  sub- 
mission, and  also  to  the  power  of  attorney 
and  the  agreement  and  award  set  out  upon 
the  further  ground  that  the  complaint  did  not 
state  a  cause  of  action,  for  the  reason  that 
it  did  not  show  any  case  for  submission  to 
arbitration,  or  any  compliance  with  the  stat- 
ute in  regard  to  arbitrations,  or  that  any 
contract  had  ever  been  made  between  plain- 
tiff and  defendant  for  the  purchase  of  any 
land,  or  upon  which  any  civil  action  could 
have  been  brought  or  maintained  by  either 
party.  The  court  sustained  the  objection 
that  the  complaint  did  not  state  a  cause  of 
action,  and  rendered  Judgment  for  the  de- 
fendant, from  which  the  plaintiff  appeals. 

It  is  not,  in  our  opinion,  necessary  to  con- 
sider the  question  as  to  whether  the  com- 
plaint stated  a  cause  of  action  or  not,  or  as 
to  whether  the  agreement,  if  authorized,  con- 
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Btltuted  a  statntory  or  common-law  submto- 
don  to  arbitration,  (Churcb  t.  Seltz,  74  OaL 
287,  15  Pac.  839;)  for  If,  as  claimed  by  re- 
spondent, the  power  of  attorney  did  not 
nntborizc  "Wood  to  submit  to  third  parties 
the  matter  of  fixing  the  price  to  be  paid  for 
the  land,  then  there  was  no  completed  con- 
tract which  was  binding  upon  or  enforceable 
against  either  party.  It  is  well  settled  that 
no  action  will  lie  to  enforce  the  performance 
of  a  contract,  or  to  recover  damages  for  Its 
breach,  unless  It  be  complete  and  certain; 
and  the  rule  applies  as  well  to  price  as  to 
subject-matter  and  parties.  Association  v. 
Phillips,  56  Cal.  539;  Breckinridge  v.  Crock- 
er, 78  C5al.  529,  21  Pac.  179.  It  is  also  a 
general  rule  of  law  that  an  agent  cannot 
delegate  his  authority  to  another,  unless  he 
Is  specially  authorized  so  to  do.  -  Mecbem, 
Ag.  §S  184-186;  Ang.  &  A.  C!orp.  {  277. 
Wood  did  not  sign  the  agreement  as  the 
attorney  in  fact  of  the  corporation,  bat  as 
vice  president  and  general  manager,  and  it 
does  not  appear  that  he  held  elth^  of  those 
positions,  nor.  If  he  did,  what  were  his 
powers  as  such.  Waiving  that  objection, 
however,  and  still  it  only  appears  that  he 
was  authorized  "to  bargain,  contract,  agree 
for,  purchase  lands,  tenements,  heredlta- 
.ments,  which,  in  his  judgment,  may  be  re- 
quired or  necessary  for  the  company's  busi- 
ness," "with  full  powCT  of  snbstitntlon  and 
revocation." 

It  is  contended  for  appellant  that  the 
power  of  substitntlon  conferred  authority  to 
submit  to  the  so-called  arbitrators  the  matter 
of  appraising  the  land  and  conclusively  flz- 
ing  its  price,  and  that,  when  the  appraisement 
was  made  and  delivered  to  the  parties,  the 
contract  was  complete.  This  contention  can- 
not. In  our  opinion,  be  sustained.  Wood  was 
authorized  only  to  substitute  another  to  take 
his  place  and  perform  his  duties  as  attorney 
or  agent  for  the  principal,  not  to  substitute 
the  judgment  of  another  for  his  judgment 
whUe  he  was  stUl  acting  as  agent,  and  him- 
self performing  the  duties  pertaining  to  his 
position;  but,  even  If  he  had  the  right  to 
substitute  another  to  make  the  appraisement 
and  fix  the  price,  still  he  certainly  had  no 
right  to  agree  that  his  principal  should  be 
bound  by  an  appraisement  not  made  by  bis 
substitute,  but  by  other  persons.  Here  It 
appears  that  the  appraisement  was  made  and 
concurred  in  by  only  three  of  the  so-called 
arbitrators,  namely,  the  two  chosen  by  appel- 
lant, and  the  fifth  chosen  by  the  other  four. 
Under  these  circumstances,  it  Is  clear  that  no 
price  for  the  land  was  ever  agreed  upon  by 
the  contracting  parties,  and  no  enforceable 
contract  was  ever  made.  It  foUows  that 
the  judgment  should  be  affirmed. 

We  concur:    SEARLS,  C;  HAYNE8,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  appealed 
from  la  affirmed. 
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(Supreme  CJourt  of  CJalifornia.  Feb.  21,  ISdLi 
Estoppel  of  Citi— Occcpatios  or  Stb««t. 
Where  one  erects  a  valuable  building  pro- 
jecting into  a  street,  after  the  agent  of  die 
city  instructed  by  it,  with  the  concnirence  vi 
the  lot  owner,  to  investigate  and  report  to  tlw 
council  the  city's  rights  in  the  land,  reporu 
that  it  hag  no  rights,  and  such  report  is  rtr 
ceived  and  filed  among  the  records  of  the  dt;. 
it  is  estopped  to  claim  the  land. 

Department  1.  Appeal  from  sup^lor  court. 
Los  Angeles  couuty;  Walter  Van  Dyke. 
Judge. 

Action  by  the  city  of  Los  Angeles  against 
Kaspare  Cohn  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

O.  McFarland,  for  appelant.  Houghton, 
Silent  &  Campbell  and  St^bea  M.  WUte.  for 
respondents. 

6AROUTTE,  X  Plaintiff  bring  this  actloa 
to  recover  the  possession  of  a  small  tract  of 
land  which  lies  at  the  intersection  of  Spring 
and  Main  streets.  In  the  city  of  Los  Angeles, 
and  which  Is  covered  by  a  portion  «>f  the 
building  known  as  "Temple  Block."  It  is 
claimed  by  the  city  that  this  land  Is  a  part 
of  a  pnbllc  street.  At  the  conclusion  of  the 
trial  the  court  made  its  findings  of  fact,  to 
the  effect  that  defendants  were  the  owners 
of  the  land  at  the  time  the  action  was  com- 
menced, and  that  they  and  th^r  grantors  and 
predecessors  had  been  in  the  active  and  ex- 
clusive occupation  and  possession  of  the  prop- 
erty for  more  than  40  years.  Upon  these 
findings,  judgment  went  for  the  defendants, 
and  this  appeal  is  prosecuted  from  that  judg- 
ment, and  from  the  order  denying  a  motion 
for  a  new  trlaL 

Owing  to  the  views  we  entotatn  npoa  an- 
ather  branch  of  the  case,  we  do  not  find  It 
necessary  to  discuss  In  detail  the  suffldency 
of  the  evidmce  to  support  the  finding  of  the 
trial  court  as  to  the  character  of  the  posses- 
sion, and  the  period  of  time  of  the  posses- 
Bion,  of  these  defendants,  and  their  grantors 
and  predecessws,  over  this  tract  of  land. 
Upon  examination  of  the  evidence,  we  think 
it  established  to  a  certainty  that  this  posses- 
sion had  been  continuous  and  exclusive  for 
almost  60  years.  This  Is  something  tmnsnal 
In  litigation  of  the  present  character,  and  I> 
a  feature  of  the  case  to  which  we  would  at- 
tach considerable  Importance,  If  the  consid- 
eration of  the  element  of  possession  were  nec- 
essary to  support  the  title  of  defendants  to 
the  land.'  An  uninterrupted  possession  of  40 
or  50  years  Is  full  of  meaning,  evMj  against 
a  municipal  corporation,  and  In  some  statps 
such  conduct  upon  the  part  of  the  dty  wonid 
conclusively  Indicate  an  abandonment  by  It 
of  all  right  to  the  land  as  a  pnbUc  highway. 
In  1871,  Temple  began  the  erection  of  a  block 
of  buildings  upon  a  certain  parcel  of  land, 
which  Included,  ap<Mi  the  north  end  thereof. 
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the  strip  In  dispute.  Tbe  contemplated  stmc- 
tore  was  to  be  three  atortee  in  height,  of  great 
Tahie,  and  extended  over  thla  tract  of  land. 
The  fonndatloDS  being  laid,  it  was  reported 
to  the  city  council  by  the  street  commissioner 
that  Temple,  the  owner,  was  encroaching  up- 
on the  public  street  with  his  building,  and, 
upon  an  order  of  the  council,  the  matter  was 
referred  to  the  city  attorney  for  inyestigatlon. 
Subsequently,  as  shown  by  the  minutes  of 
the  proceedings  of  the  council,  the  city  at- 
torney made  a  lengthy  report  to  that  body, 
wherein,  in  detail,  he  reviewed  the  merits  of 
the  claims  of  both  parties,  and  in  conclusion 
held  that  Temple  was  the  owner  of  the  land, 
and  was  Justified  in  erecting  the  building  as 
be  had  begun  It  This  report  was  ordered  re- 
ceived and  placed  on  file,  and  a  full  synopsis 
thereof  was  entered  upon  the  minutes  of  the 
board.  Thereupon  the  bufldlng  was  at  once 
erected  to  completion,  and  nothing  further 
was  ever  done  by  the  city  In  the  premises  un- 
til the  present  action  was  brought,  20  years 
later.  Stephen  O.  Poster,  who  had  been  a 
former  alcalde  of  the  pueblo,  and  later  a 
mayor  of  the  dty,  and  a  witness  in  whom, 
it  appears,  all  parties  reposed  confidence,  tes- 
tified that,  at  the  time  the  city  attorney  was 
Investigating  the  rights  of  the  city  to  this 
land,  he  heard  Temple,  the  owner  of  the 
building,  tell  the  attorney  that  he  wanted  to 
do  what  was  right;  "he  wanted  the  matter 
fixed  at  once;"  and  the  witness  also  stated 
that  his  Impres^on  was  that  Temple  said  he 
■would  leave  it  to  Howard,  (dty  attorney,) 
and  act  upon  his  opinion  as  to  where  the 
naeOi  line  should  be  placed. 

Various  questions  pertaining  to  title  and 
dedication  arise  In  the  case,  and  those  ques- 
tions have  been  fully  argued  by  counsel.  We 
-shall  not  discuss  them,  but  rest  our  decision 
upon  the  history  of  this  piece  of  realty,  as 
disclosed  by  the  facts  we  have  quoted  from 
the  record.  If  It  be  conceded  that  the  legal 
title  to  this  land  has  always  been  in  the  city, 
that  fact  alone  avails  the  plaintiff  nothing, 
for  an  assertion  of  its  claims  upon  that 
ground  has  been  barred  by  the  statute  of 
limitations  for  many  years.  A  dedication  of 
the  property  as  a  public  highway,  resulting 
from  the  filing  of  a  cwtaln  map  among  the 
public  records  of  the  county  In  the  year  1849, 
forms  the  basis  of  plaintiff's  cause  of  action; 
and,  conceding  the  filing  of  this  map  to  have 
had  all  the  force  and  effect  claimed  frar  It, 
and  that  dedication  ipso  facto  resulted  there- 
from, yet  we  think  plaintiff's  conduct  has 
t>een  such  that,  whatever  merit  Its  claim 
may  have  possessed  years  ago,  there  \a  no 
merit  in  it  now.  While  municipal  corpora- 
tions do  not  own  their  public  streets,  and 
while  the  laches  of  municipal  ofilcers  cannot 
defeat  the  lights  of  the  public  in  those 
streets,  yet  individuals  have  some  rights 
which,  In  the  exercise  of  common  Justice,  the 
municipality  must  respect.  Its  conduct  to- 
-wards  a  citizen,  pertaining  to  the  boundary 


line  of  one  of  its  highways,  may  be  such 
that  It  would  be  a  vlohition  of  every  prin- 
ciple of  right  and  morals  to  allow  it  to  re- 
cede from  the  stand  taken  or  the  agreement 
made.  The  fbregt^g  principle  Is  well  illus- 
trated, and  strongly  put,  by  Dillon  in  hl.s 
work  upon  MunidiMU  Corporations,  (section 
675,)  wherein  It  is  said:  "It  will,  perhaps, 
be  found  that  necessities  sometimes  arise,  of 
such  a  character  that  Justice  reqtdres  that  an 
equitable  estoppel  shall  be  asserted,  even 
against  the  public;  but.  If  so,  such  cases  will 
form  a  law  unto  themselves,  and  do  not  fall 
within  the  legal  operation  of  limitation  enact- 
ments. The  author  cannot  assent  to  the  doc- 
trine that,  as  respects  public  rights,  munic- 
ipal corporations  are  Impliedly  within  OTdi- 
nary  limitation  statutes.  It  Is  unsafe  to  rec- 
ognize such  a  principle;  but  there  is  no  dan- 
ger in  recognizing  the  principle  of  an  estop- 
pel in  pais,  as  applicable  to  exceptional  cases, 
since  this  leaves  the  courts  to  decide  the 
question,  not  by  the  mete  process  of  time, 
but  upon  all  the  circumstances  of  the  casp. 
to  hold  the  public  estopped  or  not,  as  right 
and  Justice  may  require."  The  author  cites 
many  cases  to  support  the  text,  and  upon  ex- 
amination of  these  citations  we  find  the  prin- 
cipal recognized  and  approved,  especially  by 
the  decisions  of  the  Illinois  court.  In  the 
later  case  of  Simplot  v.  Railway  Co.,  16  Fed. 
360,  the  text  from  Dlllcm  is  quoted  with  ap- 
proval, and  Judge  Shlras  says:  "In  the  lat- 
ter cases  Ireterring  to  cases  like  the  present 
one]  the  courts  may  apply  the  doctrine  or 
principle  of  an  estoppel,  and  by  means  there- 
of, where  Justice  and  right  demand  it,  pre- 
vent wrong  and  injury  from  being  done  to 
private  rights."  This  doctrine  Is  also  direct- 
ly declared  in  the  recent  case  of'  Crocker  v. 
Collins,  37  S.  C.  S27,  15  S.  E.  951;  and  while 
It  is  not  for  us  to  say  whetho:  or  not  the 
facts  of  that  case  were  sufficient  to  Justify 
an  application  of  the  principle  of  estoppel  in 
pais  as  against  the  public,  yet  the  law  is 
there  wdl  declared,  as  follows:  "We  think, 
therefore,  that  mere  adverse  possession,  for 
the  statutory  period,  of  a  street  or  alley  in  a 
town  which  Is  a  public  highway,  cannot  con- 
fer a  title;  but,  where  such  possession  is  bc- 
companied  with  other  circumstances  which 
would  render  It  inequitable  that  the  public 
should  assert  its  rights  to  regain  possession, 
then,  upon  the  principle  of  estoppel,  a  party 
may  be  protected  against  the  assertion  of 
right  by  the  public,  in  order  to  prevent  mani- 
fest wrong  and  Injustice.  For  example. 
wh»i  a  party,  under  an  honest  conviction  of 
right,  has  taken  possession  of  a  portion  of 
one  of  the  streets  or  alleys  of  the  town,  and 
expended  his  mcmey  in  erecting  buildings 
thereon,  without  int^^erence  on  the  part  of 
the  public,  these,  or  perhaps  other,  circum- 
stances connected  with  adverse  possession 
•for  the  statutory  period,  may  afford  good 
ground  for  estoppel." 
To  our  knowledge,  there  is  nothing  to  be 
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found  In  the  decision  of  tbe  court  opposed 
to  the  doctrine  laid  down  in  the  text  we  have 
quoted  from  Dillon's  work  on  Mimldpal  Cor- 
porations, while  la  the  case  of  Fresno  v. 
Fresno,  etc..  Irrigation  Co.,  98  CaL  182,  32 
Pac.  943,  the  principle  was  stated,  and  In- 
cldently  approved.  The  question  being  a 
new  one  in  this  state,  and  a  most  Important 
one,  we  will  content  ourselves  with  an  appli- 
cation of  it  to  the  facts  of  the  present  case, 
and  not  attempt  to  promulgate  any  general 
rule  by  which  every  case  Invoking  this  doc- 
trine may  be  weighed  and  measured.  If  we 
concede  the  existence  of  tbe  principle  of.  es- 
toppel In  pais  against  tbe  public  in  certain 
exceptional  cases,  then  this  case  is  rightly 
decided,  for  this  Is  an  exceptional  case.  If 
this  charactra-  of  eatoppel  may  be  pleaded 
where  Justice  and  right  require  It,  then  It 
may  be  successfully  pleaded  in  this  case,  for 
Justice  to  these  defendants  demands  IL  There 
are  limits  beyond  which  even  a  city.  In  rep- 
resenting the  rights  of  the  public,  may  not 
go,  and  we  think  the  city,  in  tbe  present  ac- 
tion, has  gone  beyond  those  limits.  If  the 
city  had  expressly  agreed  by  Its  officers,  with 
defendants'  grantors,  even  in  parol,  that  a 
certain  line  should  constitute  tbe  boundary 
line  between  the  street  and  the  grantor's 
property,  and  upon  the  faith  of  such  agree- 
ment the  grantors  had  erected  a  block  of 
buildings  flush  with  the  line  of  the  street,  as 
agreed  upon  by  all  parties,  It  would  be  a 
hard  law  that  would  allow  the  city  to  repudi- 
ate that  agreement,  and  destroy  the  grantor's 
property.  No  court  should  countenance  such 
a  thing,  and  an  estoppel  In  pals  will  rise  up 
in  the  pathway  of  a  dty,  to  bar  It  and  its 
principal,  the  people,  from  the  commission 
of  such  a  grievous  wrMig;  and,  to  give  tbe 
acts  of  this  city  a  very  limited  meaning,  we 
think  its  conduct  In  the  present  case  at  least 
equivalent  to  an  ornl  agreement  as  to  the 
location  of  the  true  boundary  line  of  the 
street 

It  is  unnecessary  to  again  detail  the  tacts. 
Before  the  building  was  erected,  with  a 
knowledge  and  concurrence  of  the  owner,  the 
dty  instructed  its  agent  to  investigate  and  re- 
port to  the  council  its  rights  in  the  land.  The 
agent  did  Investigate,  and  reported  that  the 
city  had  no  claim  or  title.  This  report  was 
received,  placed  on  file,  and  entered,  in  sub- 
stance, upon  the  minutes  of  the  proceedings 
of  the  council.  Nothing  more  was  ever  done 
by  the  city  until  this  actlcm  was  brought,— a 
period  of  20  years  later.  Upon  the  reception 
of  the  report,  and  its  filing  among  the  rec- 
ords of  the  city,  defendants'  grantors  at  once 
proceeded  to  the  erection  of  a  large  and  val- 
uable building,  and  there  It  stands  at  the 
present  day.  A  Judgmoit  for  plaintiff  would 
result  in  a  destruction  of  this  property. 
These  facts  are  potent  in  themselves,  and  in 
our  researches  we  have  found  no  case  which 
may  so  well  be  termed  an  "exceptional  case." 
We  have  found  no  case  whlcti,  with  better 


reason,  should  form  a  "law  unto  itsdf."  It 
Is  a  case  where  an  estoppel  in  pais  is  proper- 
ly pleaded.  For  the  foregoing  reasons.  It  is 
ordered  that  the  Judgment  and  order  be  af- 
firmed. 


We  concur: 
SON,  J. 


HARRISON,    J.;     PATBB- 


SOLABI  V.  SNOW.    (No.  19,225.) 
(Supreme  Court  «f  California.    Feb.  24,  ISM.) 

lUPBAOHMBNT  OV  WITNESS— COMFUaaT  IX  A>- 
OTHBB  CA8B— DbBI>— NOTICZ. 

1.  A  complaint  not  verified  or  aisned  br 
plaintifiC,  and  whose  contents  are  not  shown  ts 
nave  been  known  by  him,  is  not  admissibi« 
against  him,  in  another  action,  to  contradict 
hia  testimony. 

2.  Where  defendant  took  a  deed  signed  br 
G.,  not  only  indlTidually,  but  as  attomey  in 
fart  of  plaintiff,  he  was  cnarged  with  notice  of 
plaintiffs  interest 

Department  2.  Appeal  from  saperior  court. 
Santa  Barbara  county;  W.  B.  Cope,  JvOge. 

Action  by  Globattl  Solari  agalixst  &  P. 
Snow.  Judgment  toe  platntifC.  Defendant 
appeals.    Affirmed.  • 

E.  B.  HaU  and  B.  F.  Thomas,  'for  *ppd- 
lant     Richards  &  Carrier,  toe  re^xMidrai. 

FITZGERAU),  3.  Action  to  quiet  plain- 
tifTs  title  to  the  land  described  In  tbe  com- 
plaint against  tbe  claims  of  defendant,  and 
for  the  recovery  of  tbe  possession-  thereof, 
also  to  cancel  a  tax  deed  issued  to  defendant 
therefor,  as  a  doud  on  plaintiff's  title,  and 
for  rents  and  profits,  and  damages  for  with- 
holding. Plaintiff  had  Judgment  and  defenii- 
ant  appeals  from  the  Judgment  and  the  order 
denying  his  motion  for  a  new  triaL  Tlie  eri- 
dence  shows  that  plaintiff  was  tbe  owner  'i 
the  property  described  in  the  complaint  t' 
the  date  of  Its  purchase  by  the  defendiint. 
This  being  so.  It  is  only  necessatr  to  consider 
but  two  of  the  qnestioiis  discussed  hy  caw- 
sd  in  their  briefs,  as  their  decision  neces- 
sarily disposes  of  the  others  raised  by  tbe 
record  on  this  appeal.  These  questions  are: 
(1)  Did  Domingo  Grondoma,  who  Joined — indj- 
vldually  and  as  attorney  in  fact  of  plaintiff— 
with  his  wife  and  son  in  the  execntion  cf 
the  deed  to  defendant  of  the  premises  in  cc3- 
troversy,  sustain,  or  daim  to  sustain,  at  ani 
prior  to  the  execution  thereof  tbe  rdatian  of 
attorney  in  fact  to  plaintiff?  (2)  If  so.  d:i 
defendant  purchase  said  property  with  no- 
tice, dther  actual  or  constructive,  of  such  pi>- 
lation,  and  of  plaintiff^s  ownership  tiK-rvi'? 
On  these  questions,  the  court  in  its  dedsiox 
found  adversely  to  appellant:  and  as  th« 
findings  thereon,  as  wdl  as  the  otfaez-  find- 
ings attacked  by  the  specificationa,  are  fullr 
Justified  by  the  evidence,  they  win  not  un- 
der the  well-established  role  of  this  cour.. 
be  distiu-l>ed,  unless  tl>e  niBngs  of  the  coat 
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ave  been  committed  by  the  com't  during 
'.rial  of  the  cause,  but  the  only  one  nec- 
ry   to  be  noticed— the  others  being  Im- 
■rial  or  unimportant-^  the  one  relating 
le  admission,  against  defendant's  objec- 
of  an  unverified   complaint  signed  by 
attorney  alone,  the  contents  of  which 
>  not  shown  to  have  been  known  to  the 
ttlff  therein,  filed  September  1,  1887,  in 
-tain  action  brought  In  the  superior  court 
mta  Barbara  county,  notice  of  which  was 
iafter  duly  recorded  and  filed,  wherein 
said  Domingo  Grondoma  was  plaintifF, 
bis  son,  Jose  H.,  and  Bncamacion,  the 
of  the  said  Domingo,  were  defendants. 
.  action,  which  was  dismissed  on  the  day 
•  the  execution  of  the  deed  to  defendant 
in,  was  brought  to  set  aside  and  vacate, 
he  ground  of  fraud,  two  deeds  to  the 
erty  in  question,— one  a  deed  of  gift  er- 
;d  by  Domingo  to  his  son  Jose  H.,  con- 
ig   to  him  the  whole  of  said  property; 
^tber,  also  a  deed  of  gift,  from  Jose  H. 
s  mother,  Bncamaclon,  conveying  to  her 
rt  thereof.    The  complaint  In  that  action 
■lined  the  allegation,  among  others,  that 
.  Domingo  Grondoma   was   "at  all   the 
's    hereinafter   mentioned   the   duly   ai»- 
ted,  qualified,  and  acting  administrator 
trustee  of  the  estate  of  Olobattl  Solarl, 
-  is  dvUly  dead,  and  the  real  property 
Inafter  described  belongs  to  said  estate." 
•property  referred  to  and  hereinafter  de- 
ted  Is  the  property  involved  In  this  ac- 
Thls  complaint   was  offered   and  ad- 
ed  in  evidence,  against  defendant's  ob- 
on,  for  two  purposes:    First,  as  an  ad- 
'lon  by  Domingo  Grondoma  of  the  rela- 
wblch  be  claimed  to  sustain  to  plaintifC, 
3by  contradicting  his  testimony  at  the 
.  on  that  point;  and,  secondly,  to  charge 
defendant  with  notice  of  the  contents 
3of.    The,  complaint  was  clearly  inadmls- 
'  as  evidence  for  either  purpose,  for  the 
3n  that  it  was  unverified,  and  not  signed 
he  plaintiff  therein,  and  not  shown  that 
.  ad  any  knowledge  of  Its  contents.    But 
Qrmatively  appears  from  the  record  that 
adant  could  not  have  been  injured  by  Its 
'isslon,  as  the  evidence,  independent  of 
zomplaint,  was  overwhdmlng  in  support 
le  finding  that  defendant  purchased  the 
erty  with  full  knowledge  of  plaintiff's 
ership,  and  of  Domingo  Grondoma's  as- 
sd  rdatlon,  as  his  attorney  In  fact,  In 
.ection  therewith.   The  deed  to  defend- 
of  the  property  In  question  was  signed 
he  said  Domingo  as  the  attorney  in  fact 
lalntlff.   This  was,  of  itself,  sufKolent  to 
'  ge    the   defendant    with    notice    of    the 
'  acter  and  extent  of  plaintiff's  interest  In 
property,  and  of  Grondoma's  real  or  pre- 
.  od  relation  to  him,  at  and  prior  to  the 
base  of  the  property  by  the  defendant. 


LAND.  3. 


AMES  et  vz.  v.  CITY  OP  SAN  DIEGO.    (No. 

19,291.) 
(Supreme  Gotirt  of  California.    Feb.  24,  1891.) 

Municipal  Corporations  —  Advbrsb  Fossbsiios 
AGAINST— Effect  of  Findiitos. 

1.  Land  obtained  from  the  United  States 
by  a  city,  aa  successor  of  a  former  pueblo,  may, 
If  not  dedicated  for  some  public  use,  be  lost  by 
the  adverse  possession  of  another. 

2.  A  finding  that  the  land  in  controversy 
was  conveyed  _  to  defendant  city,  as  successor 
of  a  pueblo,  "in  trust  for  municipal  purposes," 
taken  in  connection  with  a  previous  finding  that 
plaintiffs  have  been  in  adverse  possession  since 
1S4U.  occupying  it  as  a  place  or  residence  dur- 
ing that  period,  is  not  to  be  construed  as  de- 
claring that  the  land  was  dedicated  to  public 
use  as  a  street  or  park,  or  for  a  public  bunding, 
or  that  it  was  conveyed  to  defendant  for  such 
a  purpose,  so  as  to  show  a  conflict  between  the 
findint;s. 

Department  2.  Appeal  from  superlw  court. 
Sun  Diego  county;   W.  L.  Pierce,  Judge. 

Action  by  Catalina  S.  Ames  and  husband 
agalost  the  city  of  San  Diego.  From  a  Judg- 
ment for  plaintiffs,  and  an  order  denying  a 
new  trial,  defendant  appeals.     Affirmed. 

William  0.  Fuller,  lor  appellants.  Wil- 
liam Darby,  fmr  respondent 

DB  HAVEN,  J.  The  plaintiffs  are  hus- 
band and  wife,  and  this  action  was  brought 
for  the  purpose  of  determining  an  advo-se 
claim  made  by  the  defendant  to  certain  land 
which  the  complaint  alleges  is  owned  by  the 
plaintiff  Catalina  S.  Ames.  The  answer  al- 
leges that  the  defendant  is  the  owner  of  the 
land  in  controversy,  and  this  was  the  only  is- 
sue made  by  the  pleadings.  The  action  was 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  plaintiffs. 
The  defendant  appeals  from  the  Judgment 
and  from  an  order  denying  its  motion  for  a 
new  trial.  It  is  claimed  by  the  defendant 
that  the  findings  do  not  support  the  Judg- 
ment, and  also  that  the  finding  in  respect  to 
the  plaintiffs'  adverse  possession  is  not  Justi- 
fied by  the  evidence.  The  coturt  did  not  find 
in  dh-ect  terms  that  the  plaintiff  Catalina  S. 
Ames  is  the  owase  of  the  land  in  dispute, 
but  it  found  the  following  among  other  facts: 
"(2)  That,  ever  since  the  year  1846,  the  said 
plaintiffs  and  their  grantors  have  been  con- 
tinuously In  possession  of  the  lands  and 
premises  hereinaftn  described,  claiming  the 
same  adversely  to  defendant,  and  that  tibie 
same  have  been  during  the  whole  of  said 
time  inclosed  with  a  scbstantial  f^-ice;  and 
that  there  has  been  erecbed,  and  is  now 
standing  on  said  lands,  a  two^tory  adobe 
dwelling  house  and  a  frame  dwelling  house, 
and  that  said  adobe  dwelling  house  has  been 
occupied  by  said  plaintiffs  and  their  grantors 
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as  a  dwdling  oontlnnotisly  i!rom  the  said 
year  1846."  "(4)  That  on  the  10th  day  of 
April,  1874,  the  title  of  said  defendant  aa 
successor  to  the  Mexican  pueblo  of  San  Dte- 
go  was  confirmed,  and  that  on  said  day  a 
patent  was  Issued  to  defendant  by  the  Unit- 
ed States  of  America  fotw  the  land  and  prem- 
ises hereinafter  described,  with  other  lands, 
as  the  pueblo  lands  of  said  defendant,  and  in 
trust  for  mimlclpal  purposes." 

The  foreKoing  finding  numbered  2,  although 
somewhat  InfMmal,  was  evidently  Intended 
as  a  finding  to  the  effect  that  the  plahitiffs 
had,  before  the  commencement  of  this  action, 
acquired  title  to  the  premises  in  controversy 
by  adverse  possession,  and  that  such  is  Its 
proper  construction  Is  not  denied  by  counsel 
for  defendant;  but  It  is  urged  that  the  latter 
finding,  numbered  4,  Is  in  conflict  with  the 
former,  and  shows  that  plalntlfTs  did  not  and 
could  not  have  acquired  such  title  as  against 
defendant  The  finding  last  above  quoted, 
and  upon  which  the  defoidant  relies,  shows 
cleoily  that  the  defendant  dty  obtained  from 
the  United  States  title  to  the  land  In  contro- 
versy as  the  successor  of  the  form«  pueblo 
of  San  Diego;  and  it  is  well  settled  in  this 
state  that  land  thus  acquired  cannot  be  sold 
under  an  execution  issued  upon  a  money 
Judgment  against  the  city  succeeding  to  the 
rights  of  the  pnebk).  Hart  v.  Burnett,  16 
Cal.  530;  San  Francisco  v.  Canavan,  42  Cal. 
541;  Townsend  v.  Greeley,  6  Wall.  326.  Tlie 
reason  for  this  rule  Is  that  such  lands  are 
not  held  as  the  absolute  property  of  the  city, 
but  in  trust  for  Its  Inhabitants.  The  nature 
of  the  title  of  a  pueblo  to  the  lands  within 
its  limits,  and  the  trust  upon  vdiich  it  was 
held  by  the  pueblo,  are  very  clearly  stated 
by  Baldwin,  J.,  In  delivering  the  opinion  of 
the  court  In  Hart  v.  Burnett,  15  Cal.,  at  page 
568.  He  said:  "We  have  carefully  examined 
tbeh:  references  to  laws  and  text-books,  and 
It  seems  to  us  that,  taken  together,  they 
show  that  under  the  old  Spanish  system  the 
lands  assigned  to  towns,  whether  by  general 
law  or  special  act,  were  in  the  sense  of  en- 
dowments to  be  held  in  trust  for  the  pur- 
poses and  objects  specified  in  the  laws  or  in 
the  particular  grant;  or,  as  expressed  by 
Peres,  en  clase  en  de  dote  o  prlvilegio  de 
poblacion,  0n  class  of  endowment  or  town 
privilege,)  tout  not  In  absolute  ownership, 
with  full  right  of  disposition.  Tbe  lands  so 
assigned  were  for  the  general  object  of  build- 
ing up  and  sustaining  the  town  and  its  popu- 
lation, and  were  to  be  applied  to  that  object 
In  the  manner  which  might  be  directed  by 
the  laws  or  by  royal  orders.  The  govern- 
ment, or  Its  authorized  agents,  yrere  there- 
fore to  designate  the  portions  of  such  lands 
which  were  to  be  used  for  particular  pur- 
poses, as  those  which  wore  to  be  given  to  In- 
dlvidnals  in  solares  and  snertes,  those  which 
were  to  remain  common  for  the  use  of  all 
alike,— as  the  pastures,  woods,  public  squares, 
watering  places,  etc.,— and  those  from  which 
the  municipal  officers  were  to  derive  rere- 


noes  for  their  support  and  tha  expenses  ot 
the  municipal  government  The  lands  ao  ss- 
signed  to  these  special  objects  conld  not  all 
be  used  w  disposed  of  In  the  same  manner. 
Thus,  the  building  lots  were  to  be  given  t» 
the  settlers  for  their  individual  and  exdnsiTe 
benefits,  but  the  commons  were  for  the  com- 
mon use  of  all,  and  could  not  In  gniend,  be 
reduced  to  individual  ownership,  except  br 
common  consent  or  the  exerdae  oC  the  right 
of  eminent  domain." 

The  defendant  dtj,  as  soeoessor  ot  the 
fOTmer  pueblo,  took  Its  lands  upon  the  same 
trust  upon  which  they  wa«  held  bj  the 
pueblo,  and  succeeded  to  the  same  right  of 
alienation;  and,  while  the  land  bdd  upon 
sach  a  trust  Is  not  subject  to  sale  upon  am 
execution  issued  upon  a  Judgment  against  the 
trustee,  It  does  not  by  any  means  follow  that 
title  to  such  p<»tl(»L  of  the  paeblo  lands  as 
has  not  been  dedicated  to  some  specific  pob- 
llc  use  cannot  be  acquired  by  adverse  pos- 
session. Of  course,  it  Is  well  settled  that 
land  held  by  a  city  in  trust  tar  the  gcDeral 
public  upon  a  dedlcatioa  to  the  public  far 
use  as  a  street,  park,  or  for  a  pubUc  bond- 
ing, cannot  be  alienated  by  the  city,  and  the 
title  of  the  public  thereto  cannot  l>e  lost  by 
a  poasessicm  adverse  to  the  city.  Hoadlcy 
V.  San  Francisco,  50  CaL  265;  People  ▼.  Pope. 
63  Cal.  437;  County  of  Yolo  v.  Barney,  79 
CaL  375,  21  Pac.  833;  Board  v.  MarUo.  K 
OaL  209,  28  Pac.  790.  But  In  case  of  lands 
the  legal  titl«  to  which  is  vested  in  tbe  citr 
and  which  may  be  alienated  by  it  the  rule 
Just  stated  In  relation  to  land  dedicated 
to  the  public  use  does  not  apply.  As  to  land 
which  Is  the  subject  of  alienation,  we  are 
clearly  of  the  opinion  that  the  tlt]e  of  tbe 
city  tiioeto  may  be  lost  by  the  adverse  pop- 
session  of  another  for  the  requisite  p«io<l 
of  time;  and  in  regard  to  pueblo  lands  of  this 
latter  character,  such  as  house  lots,  we  spe 
no  reason  why  the  statute  of  liinitation5 
should  not  apply  in  favor  of  an  adverse  pos- 
sessor, precisely  the  same  as  if  such  land  had 
been  acquired  by  the  dty  by  purchase,  and 
for  purposes  of  sale,  or  for  any  other  nse  not 
strictly  munidpal. 

The  remaining  question  upon  tbi»  point  Is 
whether  the  finding  upon  which  the  def«id- 
ant  relies  shows  that  the  land  In  controvef^ 
Is  held  by  the  dty  for  some  spedfie  public 
use  as  a  park,  street  common,  or  as  a  sitp 
for  public  buildings.  The  language  of  the 
finding  is  that  the  land  was  conveyed  to  the 
defendant  as  successor  of  the  pueblo.  In 
trust  for  munidpal  purposes."  We  do  not 
think,  in  view  of  the  ppeclflc  finding  to  the 
effect  that  the  plaintiffs  have  been  In  adverse 
possession  of  the  land  since  1846,  occupyln,c 
the  same  as  a  place  of  residence  during  al! 
that  period,  that  the  coxnt  intended  by  ft? 
langruage  above  quoted  to  say  that  this  land 
was  ever  dedicated  to  public  nse  as  a  street, 
park,  or  for  public  building,  or  that  the  same 
was  conveyed  to  the  defendant  In  trust  for 
either  of  such  purposes.    Findings  are  to  be 
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Uberally  construed  In  npport  of  a  Judgment, 
and,  U  poesible,  are  to  be  reconciled  so  aa 
to  prevent  any  conflict  upon  materfal  points; 
and,  luUesB  the  conflict  Is  clear,  and  the  flnd- 
In£8  are  Incapable  of  being  harmoniously  con- 
strued, a  Judgment  will  not  be  reversed  upon 
tbe  ground  of  a  conflict  in  the  findings.  We 
thing  the  court  below  mily  meant  to  say.  In 
the  findings  now  under  consideration,  that 
the  defendant  acquired  the  title  ot  the  f armo' 
pueblo  of  San  Diegfr  to  the  land  in  contro- 
versy and  other  pueblo  lands,  Impressed  with 
the  same  general  trust  upon  wltlch  they  were 
held  by  its  predecessor,  but  did  not  mean 
that  the  land  In  cootrorer^y  was  held  by  the 
defendant  In  trust  for  a  apeclflc  putiUc  use. 

What  we  Iiave  said  ta  regajrd  to  the  con- 
stmction  of  the  findings  disposes  of  the  far- 
tha  contention  of  defendant  that  the  flnd- 
Ing  in  relation  to  the  adverse  possession  of 
plaintiff  Is  not  sustsined  by  the  evidence). 
The  stipulation  relied  np<»  by  defendant  to 
overthrow  this  finding  of  the  court  is  as  gen- 
eral as  the  finding  we  have  Just  considered, 
and  in  view  of  the  other  evidence  in  the  tran- 
script, in  which  we  find  no' intimation  that 
the  lot  in  coDtn>versy  was  ever  dedicated  to 
a  public  use,  or  tliat  any  claim  of  such  dedi- 
cation was  aver  made  upon  the  part  of  the 
defendant,  we  would  not  be  Justified  In  hold- 
ing It  to  be  a  stlpulaticHi  by  the  plaintiffs 
that  aocfa  land  was  so  dedicated  to  public 
use  and  Is  not  a  house  lot  such  as  the  tormer 
pueblo  might  have  alienated,  and  which  the 
defendant,  as  the  successor  to  the  pueblo 
title,  was  authorized  to  convey  in  private 
ownership.    Judgment  and  cx'der  affirmed. 


We  concur: 
▲LD,  J. 


McFABLAND,  J.;  FITZGBR- 


TIBBETS  V.   BAKEWEIX  et  al.    (No.   19,- 

162.) 
(Snpreme  Court  of  California.    Feb.  24,  1894.) 

E^BOrmitT— BviOENCB— SCFnOISMOT. 

In  ejectment,  In  which  the  answer  de- 
nied ouster  and  the  possession  and  wltliholding 
by  defendants,  it  appeared  that  the  land  in  dis- 
pute is  a  strip  six  feet  wide,  on  which  a  water 
ditch  is  located.  The  evidence  showed  that 
defendants  frequently  pat  a  pressure  board  in 
the  ditch,  whidi  cnt  off  plaintiff's  water,  and 
diverted  it  into  a  flnme  made  by  them.  Held, 
that  the  evidence  established  a  trespass,  merely, 
and  did  not  justify  a  judgment  for  plaintiff. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernardino 
county;  John  C.  Campbell,  Judge. 

Action  In  ejectment  by  Luther  O.  Tlbbets 
against  Thomas  Bakewell  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

h.  O.  Tlbbets  and  A  B.  Paris,  for  appel- 
lant.   Frank  O.  Ost»,  for  respondents. 

HATNBS,  O.  Ejectment  to  recover  a  strip 
ot  land  six  feet  In  width.   The  complaint  was 


in  the  usual  form.  The  answer  dcaoled  the 
seisin  of  plaintiff,  and  the  ouster  and  the 
possession  and  withholding  by  the  defend- 
ants. It  appears  from  the  evidence  that  a 
water  ditch  is  located  upon  this  strip  of  land, 
and  that  at  some  point  of  the  land  in  ques- 
tion the  water  was  diverted  by  the  defend- 
ants to  other  land  belonging  to  them.  Plain- 
tiff, after  giving  evidence  tending  to  prove  ti- 
tle, etc.,  testified:  "I  had  ordered  my  water  in 
said'ditdi,  and  had  been  using  it.  When  I 
found  I  had  been  getting  no  wvita,  I  went  up 
to  the  box  to  see  what  the  trouble  was;  and  I 
found  a  board  put  in,  and  the  water  running 
into  a  fiume  that  Thomas  Balcewell  and  the 
Rirerside  Water  Company  had  made.  There 
was  a  pressure  board  put  in,  so  that  all  of 
my  water  was  shut  off."  He  further  testi- 
fied that  this  occurred  about  every  time  he 
had  "gone  to  irrigate"  since  thea.  He  also 
testified  that  he  "had  been  damage.:  ii  the 
loss  of  the  use  of  that  strip  of  land,  and  by 
the  preventloa  by  the  defendants  of  his  run- 
ning water  on  said  Itad,  ta  the  sum  of  two 
hundred  dollars."  Plaintiff  having  rested,  de- 
fendant moved  for  Judgment  of  nonsuit, 
which  was  granted;  and  this  appeal  is  from 
that  Judgment,  and  from  an  order  denying 
anew  trlaL 

It  may  be  that  the  defendants  have  been 
gnUty  of  a  trespass,  and  have  damaged  the 
plaintiff  by  a  dtversion  of  water,  or  that  they 
did  something  they  ought  not  to  have  done, 
but  the  evidence  is  dearly  insufficient  to 
Justify  a  Judgment  for  plaintiff  in  an  action 
of  ejectment.  The  Judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:    BELCHER,  0;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


PEOPLE  ex  rd.  BURNETT  v.  MORSTADT, 

Justice  of  Peace.    (No.  16,245.) 
(Supreme  Court  of  California.    Feb.  24,  1894.) 

B.^11.  TO  Appeab  before  Examiniko  Maqistbats 
— Wheu  Forpeitbo. 
Where  the  argument  of  a  demurrer  to  a 
complaint  before  a  justice  of  the  peace,  char- 
ging defendant  with  a  felony,  is  commenced  an 
hour  before  the  time  set  for  defendant's  exam- 
ination, and  is  not  concluded  within  the  hour, 
the  justice  properly  refused  to  have  defendant 
called  during  the  progress  of  such  arKument, 
after   the   time   set   for   the    examination   had 

Sassed,  and  enter  on  bis  doclcet  the  failure  of 
efendant   to    appear,    and    declare    his    I>ond 
forfeited. 

Departm«it  1.  Appeal  ftom  superior 
court,  Sonoma  county;  8.  K.  Dougherty, 
Judgei. 

Petition  by  the  people  of  the  state  of  Cali- 
fornia, on  relation  of  Albert  Q.  Burnett,  fOr 
a  writ  of  mandate  to  J.  Moratadt,  Justice  of 
the  peace,  to  compel  him  to  enter  In  his  dock- 
et the  failure  of  one  Berta  to  appear  at  the- 
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time  fixed  for  his  examination  on  a  charge 
of  felony,  and  to  declare  his  bond  forfeited. 
From  an  order  granting  the  writ,  respond- 
ent appeals.    Reversed. 

J.  P.  Rodgers,  (Rntledge  &  Pressley,  of 
counsel,)  for  appellant  A.  O.  Burnett,  Em- 
met Seawell,  Dist  Atty.,  and  J.  R.  Leppo, 
Asst  Dlst  Atty.,  for  respondent 

GAROUTTB,  3.  This  Is  an  appeal  from 
an  order  of  the  superior  court  directing  the 
issuance  of  a  Trrit  of  mandate  to  the  appel- 
lant, a  Justice  of  the  peace  of  Sonoma  coun- 
ty, requiring  him  to  enter  in  bis  docket  the 
f^lure  of  one  B^-ta  to  appear  for  examina- 
tion on  November  10,  1S91,  at  11  a.  m.,  and 
also  commanding  said  Justice  to  declare  a 
certain  imdertaking  of  bail,  given  by  de- 
fendant prior  to  that  time,  forfeited.  Berta 
was  ctiarged  with  the  offense  of  embezzle- 
ment, and  upon  his  arrest  gave  a  bond  in 
the  sum  of  $1,000,  wth  two  sureties,  condi- 
tional tliat  be  would  appear  and  answer  the 
diarge  when  ordered  by  the  court  By  con- 
sent of  attorneys,  the  examination  was  set 
for  November  10th,  at  11  a.  m.  In  the 
mean  time  a  demiu-rer  was  filed  to  the  com- 
plaint, upon  the  ground  that  it  stated  no 
cause  of  action,  and  the  argument  of  tills 
demurrer  was  taken  up  on  the  10th  of  No- 
vember, at  10  a.  m.  This  argument  con- 
tinued until  11-.25  a.  m.,  when  the  following 
occurred,  as  appears  by  the  evidence  of  the 
Justice  of  the  peace:  "Now  when  it  was  11:25 
a.  m.,  Mr.  Leppo,  [deputy  district  attorney,] 
in  the  midst  of  his  argument  of  the  demurrer, 
pulled  out  his  watch  and  says:  'I  ask  now 
the  court  to  send  the  constable  in  front  of 
the  courthouse,  and  call  H.  Bcrta  three  times, 
and,  if  be  shall  not  answer,  to  declare  his 
bond  forfeited.'  I  told  him  I  could  not  do 
anything  of  the  kind,  because,  if  I  sustained 
the  demurrer,  we  don't  want  liim.  The  very 
question  of  the  demurrer  is  whether  It  shall 
be  we  want  Berta  or  not"  It  thus  appears 
that  the  Justice  declined  to  grant  the  re- 
quest of  the  district  attorney,  and  the  sub- 
sequent history  of  the  litigation,  as  evidenced 
by  the  record,  discloses  that  his  argument 
bearing  upon  the  legal  question  raised  by 
the  demurrer  was  not  convincing,  for  the 
demurrer  was  sustained,  and,  no  amended 
complaint  being  filed,  Berta  was  not  "want- 
ed," and  the  proceeding  terminated. 

We  tlilnk  the  Judgment  should  be  revosed 
and  the  proceeding  dismissed.  As  to  wheth- 
er, the  filing  of  a  demurra:  to  a  complaint 
charging  a  defendant  with  felony  is  an  au- 
thorized practice,  we  are  not  called  upon  at 
the  present  time  to  decide.  Neither  are  we 
Justified  in  reviewing  the  legal  soundness 
of  the  court's  views,  as  indicated  by  its  order 
in  sustaining  the  demurrer  to  the  complaint 
The  condition  of  the  defendant's  ball  bond 
was,  substantially,  that  he  would  hold  him- 
sdf  amenable  to  the  orders  of  the  court; 
and  when  the  court  took  up  the  considera- 


tion of  the  demurrer  to  the  complaint,  at  10 
a.  m.,  and  the  argument  thereon  was  still 
in  progress,  at  and  after  11  a.  m.,  the  hour 
set  for  the  examination,  we  think  the  fur- 
ther hearing  of  that  matter  by  the  magis- 
trate was,  in  effect,  a  continuance  of  the 
examination  until  the  argument  of  the  de- 
murrer was  concluded.  There  is  no  donlit 
but  that  the  magistrate  liad  the  power  to 
continue  the  examination  even  in  tlie  ab- 
sence of  the  defendant  Notwithstanding 
the  examination  was  set  tor  the  10th  of  No- 
vember, if  the  magistrate  had  sustained  a 
demurrw  to  the  complaint  on  the  9tli.  and 
thereupon  dismissed  the  proceedings,  it  Is  un- 
questioned that  the  defendant,  woinld  not 
have  l>een  In  default  if  he  had  failed  to  pre- 
sent himself  before  the  court  upon  the  10th. 
If  at  10  o'clock  upon  the  10th,  when  the  de- 
murrer was  taken  up  for  consideration,  tlie 
court  had,  in  terms,  continued  the  examina- 
tion until  the  disposition  of  the  demnrrer, 
the  presence  of  the  defendant  would  not 
Iiaye  been  required,  nor  could  he  have  been 
declared  In  default  until  the  demurrer  was 
disposed  of,  or  a  further  order  of  the  court 
made.  We  tliink  the  conduct  of  the  caw. 
as  to  the  hearing  of  the  demurrer,  was.  in 
effect  a  continuance  of  the  examination  un- 
til that  bearing  was  concluded.  For  these 
reasons,  it  is  ordered  tliat  the  Judgment  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  dismiss  the  proceeding. 

We    concur:     PATERSON,    J.;     HARRI- 
SON, J. 


BALDWIN  V.  TEMPLE.     (No,  19,278l) 

(Supreme  CJourt  of  California.     Feb.  24,  1894.) 
AnvBBSB  Possession  —  PATHSNf  or  Taxes — Evi- 

DBNCE. 

1.  Where  an  assessment  for  a  certain  year 
covered  the  whole  of  a  certain  randi,  describ- 
ing it  by  boundaries,  one  claiming  a  part  there- 
of b.y  adverse  possession,  who  did  not  pay  taxes 
for  such  year,  has  the  burden  of  showing  tliat 
the  part  claimed  by  him  was  not  within  tihe  as- 
sessment. 

2.  The  fact  that  the  number  of  acrea  which 
the  assessment  named  aa  being  wltliin  the 
ranch,  together  with  the  acrea  in  the  part  ao 
claimed  by  adverse  possession,  was  less  than 
the  number  of  acres  stated  in  the  patent  did 
not  show  that  such  part  was  not  covered  by 
the  assessment 

8.  The  fact  that  one  in  possession  withoot 
title  accepts  a  lease  from  the  owner  of  the  pa- 
per title  is  strong  evidence  that  he  did  not 
claim  adversely  to  the  latter. 

(Jommissionera*  decision.  D^Mrtment  Z 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  B.  J.  Baldwin  against  Jolm  H. 
Temple.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed. 

Wells,  Monroe  &  Lee,  for  appellant  Rroos- 
seau  &  Hatch,  for  respondent 

McFARLAND,  J.  The  plainttfT  faronght 
ejectment    The  defendant  answered,  and  al- 
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BO  filed  a  cross  complaint  to  quiet  title  to  the 
demanded  premises,  and  plaintiff  answered 
tUe  cross  complaint  The  cause  was  tried 
by  tlie  com-t  without  a  jury.  The  findings 
were  In  fttvOT  of  defendant,  and  judg- 
uu-nt  was  entered  thereon.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  this 
appeal  is  from  the  judgment,  and  from  the 
order  denying  a  new  triaL 

No  question  is  made  but  that  the  plaintiff 
lias  the  legal  title,  imlesa  the  defendant  has 
acquired  title  by  adverse  possession;  nor  Is 
there  any  question  but  that  the  defendant 
was  In  the  exclusive  possession  of  the  de- 
manded premises  a  sufficient  length  of  time 
to  give  him  title.  The  question  controvert- 
ed, touching  the  adverse  possession  of  de- 
fendant, is  as  to  whether  taxes  were  levied 
and  assessed  npon  the  demanded  premises  for 
tbe  year  1878.  Upon  this  point,  the  finding 
of  the  court  Is  as  follows:  "That  said  prop- 
erty was  not  assessed  for  taxes  for  the  year 
1878."  A  general  statement  of  the  facts  of 
tbe  case  is  necessary  to  a  clear  understanding 
of  the  question  above  Indicated.  In  1874, 
F.  P.  F.  Temple  was  the  owner  of  the  imdi- 
vided  one-half  of  the  Rancho  La  Merced  and 
tbe  Rancho  Fotrero  De  Felipe  Lugo,  which 
adjoin  each  other,  tbe  Merced  lying  on  the 
westerly  side  of  tbe  last-named  ranch.  Tbe 
defendant  Is  the  son  of  F.  P.  F.  Temple. 
Tbe  father,  It  Is  found,  made  a  survey  of  a 
tract  of  land  containing  about  75  acres,  lying 
partly  in  each  of  the  said  ranchos,  which  75- 
acre  tract  embraces  the  lands  in  controversy 
in  this  action.  January,  1874,  F.  P.  F.  Tem- 
ple made  a  parol  gift  of  the  75-acre  tract  to 
tbe  defendant  That  part  of  tbe  tract  which 
is  in  controversy  here  is  a  small  parcel,  the 
quantity  of  which  does  not  clearly  appear, 
but  containing  probably  from  three  to  five 
acres,  belonging  to  the  Merced  grant  and  ly- 
ing on  the  westerly  side  of  the  line  sepa- 
rating the  two  grants. 

It  is  contended  by  appellant  that  the  find- 
ing above  quoted  is  not  justified  by  the  evi- 
dence, but  that,  on  the  contrary,  the  evi- 
dence shows  that  it  was  included  in  tbe  levy 
and  assessment  of  taxes  upon  the  Rancho 
Merced  for  the  year  1878  and  each  subse- 
quent year.  The  finding,  of  course,  con- 
cedes that  the  defendant  did  not  pay  the 
taxes  upon  the  lands  in  controversy  for  that 
year,  none  being  assessed;  so  that  the  ques- 
tion is  as  to  whether  they  w«:e  in  fact  as- 
sessed. The  defendant  offered  no  evidence 
tending  to  show  whether  or  not  taxes  wore 
assessed  upon  the  demanded  premises  for 
that  year.  The  plaintiff,  however,  gave  evi- 
dence tending  to  prove  that  these  premises 
were  assessed  as  a  part  of  tbe  Rancho  La 
Merced  for  each  year  from  1876  down  to  and 
Incladlng  the  year  1887.  The  only  ground 
upon  which  respondent  controverts  this  state- 
ment is  based  upon  the  various  statem^its 
as  to  the  ntunber  of  acres  contained  in  said 
rancho.  This  ranch  was  patented  by  tbe 
v,86P.no.lO— 64 


United  States  to  P.  P.  F.  Temple  and  Juan 
M.  Sanchez  in  1872,  and  is  there  stated  to 
contain  2,363.75  acres.  On  December  2,  1875, 
Temple,  Sanchez,  and  Workman  mortgaged 
this  rancho,  with  other  property,  to  the  plain- 
tifT,  the  mortgage  describing  it  as  containing 
the  same  number  of  acres  mentioned  in  the 
patent.  This  mortgage  was  afterwards  fore- 
closed, and  in  all  the  proceedings  for  fore- 
closure and  sale  the  same  number  of  acres  is 
stated.  Defendant  was  not  a  party  to  the 
foreclosure  proceedings.  In  1876,  F.  P.  F. 
Temple  failed  and  made  an  assignment  to 
Freeman  and  Spence,  and  that  year  an  undi- 
vided one-half  of  the  ranch  was  assessed  to 
Sanchez,  and  the  other  Iialf  to  BYeeman  and 
Spence,  the  number  of  acres  in  the  ranch  be- 
ing put  down  as  2,824.  &  1877  the  same 
number  of  acres  appears  in  the  assessment. 
In  1878  it  was  assessed  as  follows:  "Geo.  E. 
Long,  assignee  of  F.  P.  F.  Temple,  an  undi- 
vided one-half  Ibterest  in  2,324  acres  of  the 
Rancho  La  Merced,  situate  in  the  county  of 
Los  Angeles,  and  bounded  north  by  Rancho 
Potrero  Grande,  east  by  Potrero  De  Felipe 
Lugo,  south  by  San  Gabriel  river,  west  by 
Rancho  San  Antonio,  being  1,162  acres." 
"Paid."  And  for  the  same  year  to  "Juan  M. 
Sanchez,  1,152  acres  of  land,  being  an  undi- 
vided one-fourth  interest  of  the  Rancho  La 
Merced,  county  of  Los  Angeles,  bounded 
north  by  Rancho  Potrero  Grande,  east  by 
Potrero  De  Felipe  Lugo  and  San  Gabriel  riv- 
er, west  by  Repetto."  "Paid."  The  ranch 
was  similarly  described  In  the  assessment  for 
each  year  up  to  1880.  In  1880  it  was  describ- 
ed by  sections  and  fractional  sections  in  the 
different  townships,  the  number  of  acres  be- 
ing set  down  to  each  description,  and  the 
whole  stated  to  be  2,385  acres;  and  was  as- 
sessed to  Richard  Garvey,  receiver.  In  1881 
it  was  assessed  to  E.  J.  Baldwin,  the  plaintiff, 
as  follows:  "Also,  2,335  acres  of  land  In 
Rancho  La  Merced,  bring  the  whole  of  said 
rancho,  (except  60  acres  sold  by  Wm.  Alvord 
to  Mrs.  A.  M.  W.  De  Temple,  as  per  deed 
recorded,)"  etc.;  f<^owing  with  a  particular 
description  by  sections  and  fractional  sec- 
tions, with  the  quantity  in  each  description. 
All  the  subsequent  assessments  follow  the  de- 
scription given  in  the  assessment  of  1881. 
The  tract,  containing  about  73  acres,  claimed 
by  defendant,  is  designated  in  the  record  as 
the  "John  Temple  Homestead."  No  descrip- 
tion of  tbe  homestead,  as  assessed  for  taxA- 
tlon,  appears  in  the  record,  nor  is  there  any 
evidence  that  the  homestead  was  assessed  by 
any  description  in  1878,  while  the  finding  is 
that  the  part  in  dispute  was  not  assessed. 
The  discrepancy  in  the  number  of  acres  ap- 
pearing in  different  assessments  and  tbat 
stated  in  the  ];>atent  is  not  material,  in  view 
of  the  description  given  of  the  ranch  by  Its 
botmdaries,  no  part  of  it  being  excepted  until 
after  the  conveyance  of  the  60  acres  to  Mrs. 
Temple.  Besides,  there  was  evidence  tending 
to  prove  ttiat  no  part  of  the  Merced  ranch 
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had  ever  been  aescssed  to  the  defendant  ex- 
cept 12Vi  acrea  assessed,  In  1884,  to  John  H. 
Temple,  "as  guardian  of  Mngple  B." 

In  Reynolds  t.  Wllllard,  80  Cal.  605,  22  Pac. 
262,  It  was  held  that,  when  the  plaintiff  in 
an  action  of  ejectment  proves  a  paper  title, 
hts  case  is  made  out;  and,  If  the  defendant 
relies  upon  adverse  possession  under  the  stat- 
ute of  limitations,  he  must  prove  either  that 
no  taxes  were  levied  and  assessed  upon  the 
land,  or  that  he  paid  all  taxes  which  were 
levied  and  assessed  thereon.  See,  also,  ccm- 
curring  opinion  in  McGrath  v.  Wallace,  85 
Cal.  629,  24  Pac.  793.  If  that  decision  is  fol- 
lowed, the  burden  was  upon  defendant  of 
proving  that  the  land  was  not  assessed.  He 
offered  no  evidence  tending  to  prove  that 
fact,  nor  is  there'an^  evidence  in  the  record 
which  In  any  manner  conflicts  with  that  of- 
fered by  plaintiff  from  the  records,  showing 
the  assessment  of  the  Merced  ranch  for  each 
year,  and  the  payment  of  the  tax  assessed 
thereon.  It  Is  contended  by  respondent  that 
the  discrepancy  between  the  quantity  of  land 
contained  In  the  Merced  ranch,  as  shown  by 
the  patent,  and  the  quantity  as  stated  in  the 
assessment  of  1878,  tends  to  show  that  it  was 
not  assessed.  The  evidence,  however,  shows 
that  the  pared  of  land  In  controversy  here  is 
the  only  part  of  the  Merced  ranch  dalmed 
to  be  owned  by  defendant;  and  this  part 
contains  but  a  small  quantity  of  land,  vari- 
ously stated  at  from  two  to  five  acres,  which 
would  not  at  all  account  for  the  difference 
between  the  quantity  stated  in  the  patent  and 
that  stated  In  the  assessment  to  the  assignees 
of  Temple.  Besides,  the  description  in  the 
assessment  to  the  assignee  of  Temple  pur- 
porting to  Include  the  whole  ranch,  It  rested 
upon  defendant  to  show  that  that  assessment 
did  not  include  the  four  or  five  acres  in  con- 
troversy. The  assessment  did  not  refer  to 
the  fence  which  cut  a  few  acres  off  from  the 
remainder  of  the  ranch,  but  referred  to  the 
line  between  the  two  ranches.  The  case  is, 
therefore,  within  McDonald  v.  Drew,  97  Cal. 
266,  32  Pac.  173.  The  land  assessed,  being 
bounded  on  the  east  by  the  Potrero  De  Felipe 
Lugo  grant,  necessarily  Included  the  land  in 
controversy.  Even  if  It  be  conceded  th-it 
the  whole  of  the  Merced  ranch  was  not  as- 
sessed, there  Is  nothing  to  Indicate  that  this 
particular  part  was  omitted.  But  the  whole 
ranch  was  assessed.  The  quantity  of  land 
expressed  in  acres  Is  mere  description,  and 
does  not  control  the  more  certain  description 
by  boundaries,  but  must  yield  to  boundaries 
where  they  do  not  agree.  Stanley  v.  Green, 
12  Cal.  164,  165:  De  ArgucUo  v.  Greer,  26 
Cal.  632;  Tappendorff  v.  Downing,  76  Gal. 
170,  18  Pac.  247.  There  la  no  claim  that  de- 
fendant paid  the  taxes  since  1878,  or  at  all, 
upon  any  part  of  the  Merced  ranch  by  that 
description,  but,  on  the  contrary,  it  Is  shown 
that  the  land  was  assessed,  and  the  taxes 
paid  by  others,  every  year  down  to  the  com- 
raencetaent  of  this  action.    As  counsel  for 


respondoit  suggests,  tbe  payment  tit  fbe  tax» 
by  the  plaintiff  added  nottiins  to  his  title,  but 
it  excludes  any  presumptloo  that  It  was  as- 
sessed to  or  paid  by  defendant  The  finding 
In  question  is  not  justified  by  the  evidence. 

Other  questions  are  presented  \yy  the  rec- 
ord which  will  probably  be  presented  npoD 
a  new  ttlal,  and  which  wQl,  therefore,  b« 
brlefiy  noticed.  On  the  8th  at  Febmarj-. 
1881,  the  plaintiff  called  the  attention  of  the 
defendant  to  th6  fact  that  a  pMtiasi  of  the 
land  he  had  inclosed  belonged  to  tbe  Mercnl 
grant  The  defendant  replied  that  be  did 
not  wish  to  have  any  trouble  abont  it,  and 
thereupon  the  plaintiff  executed  to  the  de- 
fendant a  lease  of  the  premises  In  questl>iD 
for  tbe  period  of  one  year  for  the  aimual 
rental  of  one  d<dlar,  which  lease  the  defend- 
ant accepted.  At  the  expiration  of  ttils  lease. 
the  defendant  refnsed  to  accept  another  leaso. 
saying  that  he  did  not  desire  to  lease  his  owo 
property.  It  Is  quite  true  that,  "where  tlx- 
owner  of  land  accepts  a  lease  from  another. 
It  does  not  destroy  his  title  to  the  land. 
Where,  however,  the  lessee  Is  In  possessioa 
without  title,  it  is  a  pref^nant  admission  of 
the  fact,  and  may  be  used  as  evidence  tend- 
ing to  show  that  he  did  not  claim  to  bold  tbt- 
land  adversely  to  tbe  party  from  whom  be 
accepted  the  lease.  Respondent  however,  1$ 
right  in  his  contention  that,  being  In  poese»- 
sion  at  the  time  the  lease  was  made,  his  right 
to  maintain  an  action  without  first  smreu- 
dering  the  possesion  Is  not  affected  by  th- 
lease;  his  prior  possession  not  having  be«>n 
obtained  from  the  lessor.  Whether  del^end- 
ant  paid  the  rent  is  Immaterial. 

Any  question  arising  upon  the  Act  that  de- 
fendant's possession  was  based  upon  a  pami 
gift  is  not  important  to  be  considered,  inas- 
much as  the  gift,  though  Invalid  aa  against 
the  mortgagee,  was '  nevertheless  a  Bnfi3ci<-nt 
basis  for  the  acquisition  of  a  right  by  advers* 
possession,  so  that  defendant's  right  is  un- 
affected by  the  making  of  the  mortgage  an-^ 
plaintiff's  title  under  it.  If  the  defendant  ha-! 
acquired  title  by  adverse  possession.  W.- 
advise  that  the  judgment  and  order  appealni 
from  be  reversed,  and  a  new  trial  grant*^. 

We  concur:     VANCLIEP,  C;   BBIXTHEB. 


DB  HAVEN  and  FTTZOERAIJ),  XT.     For 

the  reasons  given  In  the  foregotng  opinion, 
it  is  ordered  that  the  judgment  and  order  ap- 
pealed  from  be  reversed,  and  a  new  trial 
granted. 

McFARLiAND,  J.  I  concur  to  the  Jnd:- 
ment.  The  question  does  not  arise  hst 
whether  one  relying  on  adverse  possession 
must  prove,  negatively,  that  no  taxes  wvr 
levied  on  the  land  in  contest.  It  was  he'.-i 
tliat  he  must  do  so  In  Reynolds  t.  wmiaid. 
80  Cal.  605,  22  Pac.  262,  by  a  divided  oocr: 
but  I  do  not  COTisIder  that  one  caae  as  estat>- 
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llshlng  the  doctrine.  If  we  are  to  stand  by 
the  decisions,  why,  they  are  the  other  way. 
In  the  opinion  of  the  maj(Hlty  of  the  conrt  in 
Reynolds  t.  WlUlard,  the  case  ot  Raa  t.  Ey- 
tins,  65  Cal.  43S),  is  referred  to,  and  treated  as 
not  necessarily  determining  the  point,  but 
the  two  later  cases  of  Heilbron  t.  DUch  Go., 
75  Cal.  123,  17  Pac.  65,  and  Oneto  v.  Rest- 
ano,  78  Oal.  374,  20  Pac.  743,  are  not  In  any 
way  referred  to  or  mentlcmed;  yet  in  these 
two  last-named  cases,  both  in  bank,  the  point 
was  squarely  decided  the  other  way.  In  Ross 
V.  Brans,  while  the  point  was,  perhaps,  not 
clearly  inrolved,  still  the  opinion  of  the  de- 
partment, delivered  by  Mr.  Justice  Thornton, 
states  YlewB  inconsistent  with  those  after- 
-wards  expressed  In  Reynolds  t.  Williard. 
However,  in  Heilbron  v.  Ditch  Co.  the  point 
was  necessarily  involved,  and  the  court  held 
that  the  point  of  nonpayment  of  taxes  was 
"sufficiently  answered  by  the  fact  that  It 
does  not  appear  that  any  taxes  were  ever 
levied  or  assessed  upon"  the  property  there 
Involved;  and  ihere  was  no  dissent  In  the 
court  In  bank  apon  the  point,  althou^  Mr. 
Justice  Paters<m  dissented  upon  another  point. 
But  in  Oneto  v.  Restano,  supra,  the  court  in 
bank,  wlthoat  any  dissent,  took  occasion  to 
express  its  views  fully  on  the  subject,  and 
said:  "It  is  argued  tar  the  plaintiff  that. 
In  order  to  recover  upon  this  ground,  the  de< 
f  endant  must  show  that  he  paid  all  the  taxes 
which  have  been  assessed.  It  has  been  held, 
bowevtf,  that.  If  no  taxes  are  found  to  have 
beoi  assessed.  It  need  not  be  foxmd  that  the 
party  claiming  by  adverse  possession  has  paid 
taxes.  Heilbron  t.  Ditch  Co.,  75  Cal.  117,  17 
Pac.  65.  In  other  words,  the  requirement  as 
to  the  payment  of  taxes  does  not  apply  when 
none  have  been  assessed  to  anybody.  And 
the  Inference  Is  that  the  burden  of  showing 
that  none  have  been  assessed  is  not  upon  the 
claimant  by  possession.  That  is  a  negative 
which  he  la  not  required  to  prove.  If  there 
fias  been  an  assessment,  it  is  for  the  other 
party  to  show  the  fact  This  is  the  rale 
which  convenience  requires,  for  it  is  an  ^asy 
matter  to  show  that  an  assessment  has  been 
levied,  but  a  difficult  cHie  to  show  that  none 
have  been  levied  for  a  series  of  years."  This 
case  was  not  in  any  way  called  to  the  atten- 
tion of  the  four  Justices  who  rendered  the  de- 
cision in  the  subsequent  case  of  Reynolds  v. 
'Williard;  and  under  these  circumstances  I 
adhere  to  the  dedsions,  and  not  to  the  one 
isolated  case  last  above  mentioned. 


DOOLBTTv.  SEVENTEEN  THOUSAND 

AND  FIVE  HUNDRED  HEAD  OF 

SHEEP.     (No.  19,29a) 

(Supreme  Court  of  California.     Feb.  28,  1894.) 

AJIIHALS— ThESTASS— lilABILITT— DUfAOSS  —  EVI- 
DENCE. 

1.  Where  a  trespass  is  committed  by  tlie 
animals  of  several  i>eri>ous,  those  of  one  person 
cannot  be  sold  to  pay  the  damages  caused  by 


animals  of  others,  he  not  having  any  control 
over  them,  and  not  having  contributed  to  the  ' 
cause  of  their  trespassing,  and  no  author!^  for 
such  sale  lieing  given  by  Act  March  7,  1878, 
concerning  trespassing  of  animals. 

2.  A  finding  tliat  7,000  sheep,  marked  with 
certain  brands,  trod  down  and  depastured  all 
of  plaintiff's  lands,  being  0,460  acres,  compns- 
ing  10  whole  and  20  fractional  sections,  is  not 
supported  by  evidence  only  that  they  were  seen 
on  five  different  days  and  on  three  sections  of  ' 
the  land;  there  being  evidence  that  other  sheep 
were  seen  on  the  lands,  and  it  not  being  shown 
that  7,000  other  sheep  did  not  trespass  on  the 
lands  as  alleged  in  the  complaint 

CommlssionerB'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   V.  A.  Gregg,  Judge. 

Action  by  Hiram  A.  Dooley  against  17,500 
bead  of  sheq?.  Judgment  for  plaintiff. 
Oradan  Solaberry  appeals.    Reversed. 

AlTln  Fay  and  Wilcoxon  &  Booldln,  for 
appellant.  Ruflln  &  Rnffln,  Graves  &  Graves, 
and  Lk  Lamy,  for  respondent 

VANCLIBF,  0.  This  action  In  rem  wa« 
brought  to  recover  $7,500  damages,  alleged 
to  have  been  suffered  by  plaintiff  in  conse- 
qnence  of  trespasses  of  the  defoidant  sheep 
upon  9,460  acres  of  unindosed  lands  of  the 
plaintiff,  situate  in  the  county  of  San  Luis 
Obispo;  and  is  based  upon  an  "Act  concern- 
ing trespassing  of  animals  upon  private  land 
in  certain  counties,"  approved  March  7,  1878, 
(St  1878,  p.  176.)  It  is  alleged  in  the  com- 
plaint that  the  defendant  'sheep  are  marked 
or  branded  as  follows:  8,500  of  them,  J  H; 
8,500,  J  O;  3,500,  A  A;  3,600  P;  and  3,500, 
A.  —  and  that  the  owners  of  the  defendant 
sheep  are  unknown  to  plaintiff.  The  tres- 
passes are  alleged  to  have  been  committed 
at  divers  times  between  December  1,  1892, 
and  March  6,  1893. 

The  action  was  commenced  March  13,  1893, 
and  on  the  same  day  a  writ  of  attachment 
was  issued  to  the  sheriff  of  Kem  county, 
(which  is  not  one  of  the  counties  to  which 
the  act  applies)  commanding  that  sheriff  to 
attach  all  the  sheep  above  described,  "or  so 
much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand  as  above  mentioned," 
unless  the  owners  give  security,  etc.  A  sum- 
mons directed  to  the  defendant  animals  was 
also  issued,  and  served  by  posting  a  copy 
thereof  on  the  courthouse  door  from  March 
13th  until  March  24th.  On  March  24th  the 
sheriff  of  Kem  county  attached  3,000  of  the 
defendant  sheep,  1,500  of  which  were  marked 
J  O,  and  1,500  marked  A>  by  seiElng  them 
and  placing  them  in  the  hands  of  a  keeper. 
On  March  29,  1893,  the  owner  of  the  sheep 
attached  appeared  by  attorney,  and  de-- 
murred  to  the  complaint;  and,  the  demurrer 
bdng  overruled,  the  defendant  answered, 
denying  all  the  material  averments  of  the 
complaint  The  court  found  the  alleged  tres- 
passes to  have  been  committed  by  the  follow- 
ing sheep:  "About  2,500  sheep  branded  A  A, 
and  about  2,000  head  of  sheep  branded  J  O, 
and  about  2,500  sheep  branded   ^,  (^lanstej 
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by  treading  down  and  depasturing  all  of 
said  lands,  and  the  grass  and  herbage  there- 
<m  growing.  That  the  value  of  said  grass 
and  herbage  so  destroyed  was  and  is  20 
cents  per  acre  for  each  and  every  acre  of 
aald  land,  and  the  plaintiff  was  thereby  dam- 
aged by  the  said  destruction  of  said  grass 
and  herbage  in  said  sum  of  $1,882."  And 
also  found  that  Gradan  Solaberry  was  the 
owner  of  about  2,000  of  the  sheep  branded 
J  O,  and  about  2,500  of  those  branded  A . 
(triangle,)  including  the  3,000  attached  by  the 
sheriff  of  Kern  county.  At  the  close  of  the 
evidence,  upon  motion  of  plaintiff,  the  action 
was  dismissed  as  against  the  3,500>  sheep 
taranded  P,  and  the  3,500  branded  J  H.  It 
was  thereupon  "ordered  and  adjudged  that 
tbere  is  due  the  plaintiff,  as  found  by  the 
court,  the  sum  of  $1,892  damages,  and 
coats  of  suit,"  and  "further  ordered  and. ad- 
Judged  that  the  defendant  sheep  levied  on 
and  held  in  attachment  in  this  case,  to  wit, 
about  1,500  head  branded  3  O,  and  about 
1,500  head  branded  A.  (triangle,)  be  sold 
according  to  law,  in  the  usual  course  of  sales 
of  property  under  execution;  that  th«  pro- 
ceeds of  sale  be  applied  to  the  payment  of 
the  expenses  of  sale  and  the  amount  due  the 
plaintiff,  with  bis  costs  and  accruing  Interest; 
and,  if  any  surplus  remains  after  said  pay- 
ments, the  same  to  be  paid  to  Gracian  Sola- 
berry,  the  owner  of  said  brands  of  sheep. 
If  said  sales  do  not  produce  enough  to  satisfy 
the  amount  due  pitiintiff,  that  then  those  c»- 
taln  sheep  defendants,  about  2,500  head, 
(owner  unluown,)  branded  A  A,  be  sold  to 
pay  the  balance  due  plaintiff,  and  expenses 
df  sale.  If  any  surplus  arises  upon  said  last 
aale,  the  same  shall  be  paid  into  court  for 
the  unknown  owner  of  said  sheep  branded 
A  A."  From  this  Judgment,  and  from  an 
order  denying  his  motion  for  a  new  trial, 
Gracian  Solaberry  appeals. 

1-  On  the  appeal  from  the  Judgment,  It  Is 
contended  by  appellant  that  the  findingrs  of 
fact  do  not  warrant  the  conclusions  of  law, 
nor  support  the  Judgment  It  is  found  as  a 
fact  that  the  trespasses,  for  which  damages 
In  the  sum  of  $1,892  are  found  to  have  been 
suffered  by  plaintiff,  were  committed  by 
4,500  sheep,  the  property  of  appeiiant,  Sola- 
berry, and  2,500  sheep  marked  A  A,  of  which 
Solaberry  was  not  the  owner,  and  whose 
owner  was  unknown,  and  of  which  the  cotu^ 
bad  acquired  no  Jiu-isdictlon  by  attachment 
or  distraint;  yet  the  Judgment  is  that  tbe 
3,000  of  Solaberry's  sheep  which  were  attach- 
ed be  sold,  and  that  the  proceeds  of  such  sale 
be  applied  to  the  payment  of  all  tbe  damages 
and  costs,  if  sufficient  to  pay  alL  I  tbink 
this  was  not  warranted  by  the  facts  found. 
The  act  of  the  legislature  under  which  this 
actios  is  prosecuted,  however  unique  in  some 
respects,  does  not  expressly,  nor  by  neces- 
sary implication,  authorize  the  taking  or  sale 
of  one  man's  animals  to  pay  the  damages 
caused  by  trespasses  of  animals  owned  by 
others,  over  which  animals  he  had  no  con- 


trol. It  does  not  appear  that  Solaberry  had 
any  control  of  the  sheep  marked  A  A,  nor 
that  in  any  way  or  degree  he  contributed  to 
the  cause  of  their  trespassing  npon  plaintiff's 
land.  Therefore  Solaberry  was  only  sever 
ally  liable  tor  the  damages  caused  bj  hit 
sheep,  and  such  damages  shocdd  have  been 
distinctly  found. 

2.  Appellant  contends  that  tbe  evidence  is 
insufficient  to  Justify  the  finding  that  thr 
damage  caused  by  the  trespasses  of  2^0 
sheep  branded  A  A,  2.000  branded  J  O.  and 
2,500  branded  A.  "was  20  cents  per  acr«  for 
each  and  every  acre"  of  the  land  described 
in  the  complaint,  (9,460  acres,)  or  the  finding 
that  plaintiff  was  thereby  damaged  In  the 
sum  of  $1,892  by  the  trespasses  of  the  sheep 
last  above  mentioned.  I  think  this  point 
well  taken.  None  of  these  sheep  were  seen 
on  any  part  of  plaintiff's  lands,  except  on 
five  different  days,  and  only  on  three  differ- 
ent sections  of  it;  and  no  two  of  the  bands 
differently  branded  were  evar  seen  together 
on  said  land.  Plaintiff  testified  that  he  first 
saw  about  2,500  of  the  sheep  branded  A  A 
on  section  IS,  Feb.  16,  1893,  and  on  tbe  same 
day  saw  about  2,500  branded  J  O  on  section 
12.  About 'five  days  thweafter  be  saw  about 
2,500  of  the  triangle  band  on  section  12;  and 
that  these  were  all  the  times  he  saw  the  sheep 
on  his  land.  Swain  testified  that  on  Jannarj 
22d  or  23d  he  saw  about  2,000  sheep,  brand- 
ed J  O,  on  section  18,  and  on  March  3d  sav 
about  2,500,  branded  Ai  on  section  34.  Ab- 
bott testified  that  on  March  3d  or  4th  he  saw 
the  triangle  sheep  on  plaintiffs  land,  but  did 
not  know  what  secflpn  they  were  on;  aboat 
the  same  time  he  saw  two  or  three  other 
bands  of  2,000  to  2,500  each,  but  did  not  see 
the  brands  of  these.  The  sheep  he  saw  at 
different  times  were  three  miles  apart  On 
March  3d,  Morris  saw  atx>at  2,000  triangle 
brand  on  the  land  near  the  line  of  Kern 
county,  in  care  of  a  herder,  who  drove  them 
across  the  line  into  Kern  county.  The  evi- 
dence as  to  4amage  consisted  of  the  testi- 
mony of  the  witnesses  alK>ve  named,  who  tes- 
tified as  experts  as  to  the  damage  done  to 
the  pasturage  on  the  whole  of  plainttfTs  land. 
without  regard  to  tbe  animals  by  which  the 
damage  had  been  caused,  except  as  above 
stated.  They  rode  over  and  examined  all  tbe 
land,  between  the  1st  and  10th  day*  of 
March,  1893,  and  testified  that  all  the  grass 
and  herbage  had  been  eaten,  and  the  land 
trodden,  Apparently  by  sheep.  In  consequence 
of  which  they  estimated  the  damage  at  20 
cents  per  acre  of  ail  the  land;  but  there  was 
no  evidence,  except  that  above  stated,  that 
the  damage  was  caused  by  appellant's  sheep, 
or  by  the  sheep  branded  A  A.  On  the  con- 
trary, other  bands  of  sheep  had  been  seen  on 
the  lands  by  some  of  the  same  witnesses. 
Plaintiff's  land  (9,460  acres)  Is  composed  of 
10  whole  sections  and  about  20  subdivisions 
of  other  sections,  all  situate  in  townships 
31  and  32,  and  amounts  to  nearly  15  sections, 
which,  if  located  In  a  sqnice  tarm,  woold  be 
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nearly  4  miles  square;  but  they  are  not  bo 
located,  and  the  descriptions  glyen  In  the 
complaint  show  that  In  some  directions  they, 
must  extend  at  least  6  miles. 

It  Is  alleged  In  the  complaint  that  the  dam- 
age was  done  by  five  different  bands  of 
sheep,  two  of  which  were  branded,  respect- 
ively, J  H  and  P;  and  there  Is  nothing  In 
the  evldedce  tending  to  prove  that  these  two 
bands  of  3,500  each  did  not  trespass  upon 
plaintiff's  lands  at  the  times  and  In  the  man- 
ner alleged.  The  evidence  that  appellant's 
sheep  and  the  A  A  sheep  were  seen  on  small 
portions  of  the  land,  on  four  or  five  different 
days,  Is  perfectly  consistent  with  this  allega 
tlon  of  the  complaint,  and  Is  obviously  Insuffi- 
cient to  Justify  the  finding  that  appellant's 
sheep  and  the  sheep  branded  A  A  damaged 
"each  and  every  acre"  of  plaintiff's  lands  to 
the  extent  of  20  cents,  even  though  each  and 
every  acre  had  been  so  damaged  by  sheep. 
I  think  the  order  and  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concor:    HATNES,  C;  BBLCHEB,  O. 

PBB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
^dgment  and  order  appealed  from  be  re< 
versed,  and  the  cause  remanded  for  a  new 
triaL 


BIEHL  T.  cm  OF  SAN  JOSB  et  al.     (No. 

16,267.) 
(Supreme  Corut  of  (3aUf  omia.     Feb.  28,  1891.) 

CiTIBS— CoirTBl.CT8— LOWBBT  BiD. 

In  the  absence  of  fraud,  or  any  statute 
requiring  lighting  contracts  to  be  let  to  the  low- 
est responsible  bidder,  a  taxpayer  and  compet- 
ing bidder  cannot  sue  to  vacate  the  contract 
made  on  a  bid  higher  than  his  own,  where  audi 
bid  offered  services  not  included  in  his. 

Department  1.  Appeal  from  superior  court, 
San  Jose  county;   B.  F.  Fltzpatrlck,  Judge. 

Action  by  Adam  RIehl  against  the  dty  of 
San  Jose  and  the  San  Jose  Improvement 
CJompany  to  vacate  a  contract  Judgment 
for  defendants.     Plaintiff  appeals.     Afflnned. 

H.  V.  Morehouse  and  Hiram  D.  Tuttle,  for 
appellant  W.  B.  Hardy  and  John  E.  Blch- 
ards,  for  respondents. 

tGAROUTTE,  J.  This  Is  an  action  brought 
by  the  plaintiff,  a  citizen  and  taxpayer  of  San 
Jose,  and  also  the  president  of  the  San  Jose 
Light  &  Power  Company,  against  the  dty  of 
San  Jose,  its  mayor  and  common  council,  and 
the  Electric  Improvement  Company,  of  San 
Jose,  to  set  aside  a  contract  entered  Into  be- 
tween the  city,  through  Its  said  mayor  and 
common  council,  and  the  said  Electric  Im- 
provement Company,  of  San  Jose,  for  the 
lighting  of  the  streets  with  arc  electric  lights 
for  a  period  of  fii^e  years  from  and  after  Octo- 
ber 1, 1880.    Judgment  went  for  the  respond- 


ents, and  this  appeal  la  from  the  order  deny- 
ing a  motion  for  a  new  triaL 

After  notice  given,  competing  bidders  came 
bef  we  the  council  of  the  dty  of  San  Jose  to 
secure  the  contract  of  lighting  the  streets  of 
the  city,  and  such  contract  was  subsequently 
awarded  to  the  respondent  the  Electric  Im- 
provement Company,  of  San  Jose.  The  char- 
ter of  the  dty  does  not  contain  any  provision 
requiring  contracts  of  the  present  diaracter 
to  be  let  to  the  lowest  bidder;  but  appellant 
insists  that,  even  in  'the  absence  of  such  a 
provision  of  the  law,  the  city  has  no  author- 
ity. In  Justice  to  its  taxpaying  citizens,  to 
arbitrarily  let  a  contract  to  a  party  for  a 
sum  largely  in  excess  of  the  amount  for 
which  an  equally  responsible  competing  bid- 
der offers  to  do  the  same  work  and  fumlsb 
the  same  character  of  material.  It  is  daim- 
ed  that  the  foregoing  conditions  are  present 
in  this  case,  and  that,  by  the  contract  of 
which  complaint  Is  here  made,  the  city  has 
bound  Itself  to  pay  $11,800  more  money  dur- 
ing the  five  years  which  compose  the  Ufe  of 
the  contract  than  the  service  could  have  been 
rendered  for  by  other  parties.  The  facts  of 
the  case  do  not  bear  out  appellant's  claims  in 
tMs  regard,  for  the  findings,  supported  by 
evidence,  disdose  a  wide  variance  between 
the  terms  of  the  contract  entered  into  by  the 
dty  with  the  San  Jose  Electric  Improvement 
Company  and  the  proposition  submitted  to 
the  dty  by  the  competing  company.  This 
substantial  difference  la  set  forth  in  the  fol- 
lowing finding  of  the  court:  "This  last  bid 
of  said  light  and  power  company  did  not 
contain  or  refer  to  the  changes  suggested  l^ 
the  majority  report  of  the  finance  committee 
as  to  the  rearrangement  of  the  lights  without 
expense  to  the  city,  nor  as  to  the  lighting  of 
the  city  upon  dark  and  stormy  nights,  out- 
side of  the  'moonlight  schedule,'  without 
charge,  but  the  said  bid  expressly  provided 
that  the  said  light  and  power  company  should 
receive  extra  compensation  for  all  lighting 
done  outside  of  the  'moonlight  schedule.' " 
The  services  to  be  rendered  and  the  material 
furnished  by  the  opposing  bidders  not  cov- 
ering the  same  ground,  a  great  portion  of 
appellant's  argument  necessarily  falls,  for  it 
is  based  upon  the  assumption  of  the  existence 
of  a  contrary  state  of  facts. 

It  is  also  insisted  that  the  contract  is  taint- 
ed with  fraud,  and  that  it  is  not  the  result 
of  a  fahr  and  honest  exerdse  of  the  discretion 
and  Judgment  of  the  dty  council.  If  such  be 
the  fact  it  is  the  duty  of  a  court  of  equity 
to  set  it  aside,  but  appellant's  contention  has 
no  supi>ort  in  the  findings,  and  but  little  In 
the  evidence.  If  it  has  no  support  in  the 
findings,  we  will  not  disturb  the  Judgment, 
unless  those  findings  are  dearly  opposed  t» 
the  evidence.  Among  other  matters,  the 
court  found,  as  a  fact  that  said  contract  was 
a  fa(r  and  reasonable  one;  that  there  was  no 
fraud  or  collusion  practiced;  and  that  the 
members  of  the  common  coundl,  in  all  of  the 
proceedings  connected  with  the-awardlag  at 
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the  contract,  acted  as  honest  men,  and  exer- 
cised their  honest  discretion  (or  the  best  In- 
terests of  the  city  of  San  Jose.  In  these 
findings  of  fact  there  is  ample  support  for 
the  judgement,  and  we  find  nothing  In  the 
evidence  to  Justify  a  successful  attack  on 
the  findings  of  the  court  as  to  the  honesty 
and  fair  dealing  exercised  hy  the  council  In 
the  letting  of  this  contract.  There  is  noth- 
ing disclosed  by  the  record  demanding  a  new 
trial    The  wder  appealed  from  Is  affirmed. 

We  concur:    HARRISON,  J.;  PATBRSON, 


RIEHL  ▼.  CITY  OF  SAN  JOSE  et  aL     (No. 
15,258.) 

(Supreme  Oonrt  of  California.     Feb.  2a  1894.) 

Department  1.  Appeal  from  saperior  court, 
San  Jose  county;  E.  F.  Fitzpatrick,  Jndge. 

Action  by  Adam  Riehl  against  the  atj  of 
San  Jose  and  the  San  Jose  ImproTement  Com- 
pany to  vacate  a  contract.  Judgment  for  de- 
fendants.    Plaintiff  appeals.     AiSrmed. 

H.  y.  Morehouse  and  Hiram  D.  Tuttle,  for 
appellant.  W.  B.  Hardy  and  John  E.  Rich- 
ards, for  respondents. 

PER  CURIAM.  In  many  respects,  this  case 
is  similar  to  Riehl  v.  City  of  San  Jose,  (No. 
15.237,  decision  filed  this  day,)  35  Pac.  1013. 
Appellant's  counsel  admits  that  the  findings  sub- 
stantiatiy  state  the  facts  of  the  case,  but  com- 
plains of  the  conclusions  of  law  drawn  there- 
from. We  thiolc  such  complaint  not  well  found- 
ed. The  material  findings  upon  which  the 
judgment  rests  are  similar  to  those  made  In 
the  aforesaid  case,  numbered  15,257,  and  in 
that  case  we  held  the  findings  sutScient  to  sup- 

§ort  the  judgment     Upon  the  authority  of  the 
ecision  tiiere  rendoed,  the  order  here  appealed 
from  Is  affirmed. 


BOEHM  T.  GIBSON.     (Na  19,285.) 

(Supreme  Court  of  California.     Feb.  28,  1894.) 

Taui. — Absence  or  Pastt's  Attornbt — Affeai. 
Taken  foh  Delat— Dahaqes. 

1.  The  court  waited  several  hours  for  plain- 
tiff's attorney  to  conclude  the  trial  of  another 
case,  in  another  department  of  the  same  court, 
with  the  understanding  that  the  trial  of  the 
case  against  defendant  would  then  proceed. 
At  the  conclusion  of  such  trial,  such  attorney 
did  not  appear,  but  engaged  in  the  trial  of 
hal>eas  coitus  proceedings,  which  he  'com- 
menced two  days  before,  and  treated  a  notice 
by  defendant  that  the  trial  of  his  case  would 
proceed  with  profane  contempt.  Held,  that  a 
trial  of  such  case  in  the  absence  of  such  attor- 
ney was  proper,  plaintiff  being  present,  and  of- 
fered an  opportunity  to  introduce  his  evidence. 

2.  Where,  in  an  action  to  recover  personal 
property,  it  appears  that  an  appeal  by  plaintiff 
IS  without  merit,  and  was  talien  for  delay,  and 
that  defendant  has  been  deprived  of  the  use  of 
such  property  for  more  than  a  year,  the  latter 
will  be  awarded  $200  damages,  in  addition  to 
his  costs. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

Action  by  William  Boehm  against  B.  D. 
GibBoa  to  recover  possession  of  certain  per- 


sonal property.  From  a  Judgment  for  de- 
fendant, and  ft(»D  an  order  denying  a  motiaa 
for  a  new  trial,  plaintiff  appeals.    AfBrmed. 

H.  H.  Appel  and  O.  D.  Blake,  for  appel- 
lant James  Burdett  and  W.  B.  Artbor.  for 
respondent. 

VANOLIEF,  O.  Action  to  recover  the  pos- 
session of  specific  articles  of  posonal  prop- 
erty, or  the  value  thereof,  alleged  to  have 
been  wrongfully  taken  and  withheld  from 
the  plaintlir  by  the  defendant.  The  defend- 
ant Is  sheriff  of  Loa  Angeles  comity,  and  Jus- 
tifies the  taking  under  a  writ  of  attachment 
against  one  William  Shoulderer.  The  Jndft- 
ment  of  the  court  was  In  favor  of  the  defend- 
ant, from  which,  and  from  an  order  denying 
his  motion  for  a  new  trial,  the  plaintiff  has 
appealed.  Appellant  makes  no  point  on  the 
appeal  from  the  Judgment;  and  the  only 
grounds  upon  which  a  new  trial  Is  asked  are 
(1)  irregularity  in  the  proceedings  of  the 
court;  and  (2)  accident  and  surprise  which 
ordinary  prudence  could  not  have  guarded 
against  The  affidavits  upon  which  the  mo- 
tion was  made  and  opposed  occupy  34  pages 
at  the  printed  transcript,  and,  without  much 
conflict,  are  to  the  following  effect:  The  case 
was  first  set  for  trial  on  December  9.  1882. 
when  defendant,  with  his  connsd  and  wit- 
nesses, was  In  attendance  and  ready  tor  tri- 
al; but,  on  account  of  other  business  having 
precedence,  the  trial  was  postponed  from  day 
to  day  until  December  15th,  when  it  was 
called  for  trial,  defendant,  with  his  witnesses 
and  counsel,  then  being  present  in  court  and 
ready  for  trial,  but  neither  plaintiff  nor  his 
counsel  was  present  After  waiting  about  an 
hour,  it  was  ascertained  that  plaintttTs  attor- 
ney was  engaged  in  the  trial  of  another  casi> 
in  another  department  of  the  court;  whereap- 
on  defendant's  attorney  reluctantly  consented 
that  the  trial  should  be  postponed,  and,  by 
agreement  of  coonsel,  the  case  was  reset  for 
trial  on  January  13, 189S,  at  10  o'clock  a.  m.,  at 
which  hour  the  defendant,  with  his  witnesses 
and  counsel,  again  appeared  and  was  ready 
for  trial,  when  the  attorney  tor  plaintiff  stat- 
ed to  the  court  that  he  was  then  engaged  in 
the  trial  of  another  case  In  another  depart- 
ment (No.  5)  of  the  same  court,  which  trial 
had  been  commenced  on  January  12th,  but 
that  such  trial  wotdd  probably  be  closed  by 
12  o'clock  m.  Thereupon  the  court,  with  con- 
sent of  defendant's  counsel,  apx>olnted  ^ 
o'dodc  p.  m.  as  the  time  for  the  commence- 
ment of  the  trial,  at  which  time  the  defend- 
ant was  again  present  and  ready  for  trial: 
but,  plaintiff's  counsel  falling  to  appear,  the 
court,  after  waiting  about  half  an  hour,  dis- 
patched a  messenger  to  department  No.  5 
(in  the  same  bnlldlng)  to  ascertain  whether 
plaintifTs  attorney  was  sUll  engag>;d  in  tliat 
department  Shortly  afterwards  plaintifTs 
attorney  appeared,  and  said  he  was  still  en- 
gaged in  department  No.  5,  but  wonld  vroha- 
bly  be  through  by  3  o'dock^p.  m.,  vrhtia  he 
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would  immedlatdy  inroceed  with  the  trial  ot 
tills  case.  Shortly  thereafter  defendant's  at- 
torney, (Mr.  Bnrdett,)  as  stated  In  bis  affida- 
vit, went  to  department  No.  6,  and  there 
Awaited  the  termlnatloii  of  the  trial  In  which 
plaintiffs  attorney  (Mr.  Appel)  was  engaged; 
and  when  It  terminated,  about  3  o'cIodE  p. 
m.,  and  department  No.  5  had  adjourned,  Mr. 
Burdett  requested  Mr.  Appel  to  commence 
the  trial  of  this  case,  and  was  then,  for  the 
first  time,  told  by  Mr.  Appel  that  he  was 
about  to  enter  upon  the  argument  of  a  ha- 
beas corpus  case  In  department  No.  2,  for  the 
purpose  of  obtaining  the  discharge  of  one  of 
tils  clients  from  imprisonment  for  contempt 
of  court,  and  that  be  did  not  know  how  long 
be  would  be  thus  engaged.  Thereupon  Mr. 
Burdett  returned  to  department  No.  3,  In 
-which  this  case  was  pending,  and  reported 
to  the  court  that  the  trial  of  the  case  in  de- 
partment No  5,  In  which  Mr.  Appel  bad  been 
engaged,  had  been  closed,  and  what  Mr.  Ap- 
pel had  said  about  engaging  in  the  habeas 
corpus  proceeding,  and  asked  the  court  (No. 
3)  to  proceed  with  the  trial  of  this  case;  but 
the  court  refused  to  proceed  Immediately,  say- 
ing it  would  wait  a  few  minutes  longer.  Mr. 
Burdett  then  went  to  department  No.  2,  where 
lie  found  Mr.  Appel's  partner  (Mr.  Kinley)  ar- 
guing the  habeas  corpus  case,  and  Mr.  Appel 
In  his  seat  listening  to  the  argument  Mr. 
Burdett  then  again  requested  Mr.  Appel  to  go 
to  department  No.  3,  and  proceed  with  the  tri- 
al of  this  case,  and  notified  him  that  unless 
be  did  so,  Mr.  Burdett  would  insist  that  the 
court  proceed  with  the  trial,  to  which  Mr. 
Appel  answered  that  "be  did  not  care  what 
was  done;  that  he  would  not  leave  that 
case,"  (the  habeas  corpus  case.)  While  Mr. 
Appel,  In  his  affidavit,  does  not  deny  having 
said  "be  did  not  care  what  was  done,"  be 
states  that  he  "never  consented  to  the  judsr- 
ment  being  entered,  or  said  anything  indi- 
cating that  said  Burdett  should  go  on  with 
the  trial,"  but  admits  that  he  said  to  Mr. 

Burdett:    "Don't  bother  me.    Yon  be  d d," 

—which  language  is  not  stated  in  Mr.  Bur^ 
dett's  affidavit.  Immediately  after  this  con- 
versation in  department  No.  2,  Mr.  Burdett 
returned  to  department  No.  3,  and  informed 
the  Judge  thereof  of  what  Mr.  Appel  said, 
and  what  he  was  doing  in  the  habeas  corpus 
case,  and  insisted  that  the  coin-t  proceed  with 
the  trial  of  this  case;  and  thereupon  the 
coiHt  ordered  the  parties  to  proceed  with  the 
trial  of  this  case,  the  plaintiff  then  being 
present  In  court.  No  doubt  Mr.  Appel  was 
immediately  informed  of  this  order,  as  he 
wns  then  in  the  same  building,  and  not  mate 
than  160  feet  distant  from  the  court  room  In 
which  the  order  was  made;  yet  neither  he 
nor  any  one  for  him  appeared  therein,  or  ob- 
jected to  the  trial  in  his  absence.  Nor  does 
it  appear  that  plaintiff  objected,  though  pres- 
ent. The  court  then  informed  plaintiff  that 
it  wonld  hear  any  evidence  he  desired  to 
offer,  and  that  he  was  at  liberty  to  testify  in 
his  own  behalf,  but  he  declined  to  testify  or 


to  offer  any  eirldence  whatever.  The  evi- 
dence on  the  part  of  defendant  was  then  In- 
troduced, bnt  no  evidence  was  offered  by 
plalntlfl  In  rebuttal  Thereupon  Judgment 
was  rendered  for  defendant 

Counsel  for  appellant  contends  that  the  tri- 
al of  this  case  was  commenced  In  his  ab- 
sence, contrary  to  an  agreement  and  under- 
standing between  talm  and  counsel  for  de- 
fendant, assented  to  by  the  court  to  the  ef- 
fect that  the  trial  was  not  to  be  commenced 
until  the  close  of  the  trial  In  which  he  was 
engaged  in  department  No.  5,  and  further 
contends  that  the  trial  of  the  habeas  corpus 
case  in  department  No.  2  was  a  continuation 
of  the  trial  in  which  he  had  been  engaged  In 
department  No.  5.  But  the  affidavits  do  not 
support  either  of  these  contentions.  He  had 
said  nothing  about  the  habeas  corpus  pro- 
ceeding to  defendant's  attorney,  ot  to  the 
court,  (department  3,)  tmtll  after  the  close  of 
the  trial  of  the  civil  action,  when  he  first 
spoke  of  it  to  Mr.  Burdett,  as  above  stated. 
Indeed,  he  had  petitioned  for  the  writ  of  ha- 
beas corpus  after  the  agreement  to  proceed 
with  the  trial  of  this  case  as  soon  as  the  trial 
of  the  civil  case  should  be  closed,  though  his 
client  had  been  Imprisoned  the  day  before, 
while  his  partner  was  trying  the  civil  case 
In  his  absence.  Surely  the  habeas  corpus  pro- 
ceeding which  he  commenced  In  the  after- 
noon of  that  day  (January  13th)  was  no  part 
of  the  dvU  case  on  account  of  which  the  de- 
lay of  the  trial  of  this  case  had  been  consent- 
ed to  at  his  request  Considering  all  the  cir- 
cumstances, I  think  the  conduct  of  plalntlCTs 
attorney  not  only  manifested  a  want  of  prop- 
er respect  for  the  court,  but  plainly  indicated 
his  intention  to  subordinate  the  business  of 
the  court  and  the  rights  of  suitors  therein  to 
his  own  business  and  convenience.  If,  upon 
the  close  of  the  trial  of  his  dvll  case,  be 
deemed  it  of  great  Importance  to  himself  or 
client  to  enter  upon  the  trial  of  the  habeas 
corpus  case,  a  proper  respect  tor  the  court, 
that  had  been  waiting  for  him  several  hours 
at  his  request,  and  sdlely  for  his  accommoda- 
tion, should  have  Induced  him  to  go  to  that 
court,  and  render  his  accuse,  and  ask  for  such 
further  delay  as  he  desbred,  or  for  a  continu- 
ance; but  he  did  nothing  of  the  kind.  Nor 
did  he  even  ask  opposing  counsd  for  further 
time,  bnt,  according  to  his  own  affidavit  did 

ask  him  to  "be  d d."   There  is  no  evidence 

of  accident  or  sunrise  nor  of  irregularity  in 
the  proceedings  of  the  coiirt  to  the  prejudice 
of  appellant.    Barnes  v.  Barnes,  9S  Cal.  171, 

30  Pac.  298;  Baumberger  v.  Arff,  96  Cal.  261, 

31  Pac.  63.  I  think  the  Judgment  and  order 
should  be  affirmed. 

We  concur:    SEARLS,  G.;  BBIXMBR,  O. 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed;  and  as  the 
appeal  was  evidently  taken  for  delay,  and  is 
without  merit,  and  by  reason  thereof  the  m- 
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spondent  has  been  deprived  of  the  use  of  the 
property  sued  for  for  more  than  a  year,  the 
sum  of  $200  damages  Is  awarded  to  the  re- 
spoadent,  in  addition  to  his  costs  upon  ap- 
peal. 


WOODWARD  T.  McADAM  et  al.     (No. 

19,257.) 

(Supreme  Oonrt  of  California.    Feb.  28,  1894.) 

UOBTQAGB  TO  PARTNERSHIP— VaUDITT. 

A  mortgage  of  real  estate  to  "S..  B.  & 
Co.,"  a  partnership.  Is  not  Toid,  as  given  to  a 
fictitioas  person,  smce  the  names  of  two  of  the 
partners  appear  in  the  firm  name,  and  it  will 
be  regarded  as  a  mortgage  to  the  indlTldnal 
members  named. 

Department  1.  Appeal  from  superior  court, 
San  Luis  Obispo  county;   Y.  A.  Gregg,  Judge. 

AciUon  by  Woodward  against  McAdam  and 
others  to  foreclose  a  real-«8tate  mortgage. 
From  a  Judgment  for  plaintiff,  defendant 
Jackson  appeals.    AfBrmed. 

WUooxon  &  Bouldin,  for  appellant  Or^ 
mac  &  Donohue  and  F.  A.  Dom,  for  re- 
spondent 

PATERSON,  J.  Oltls  Is  an  action  on  a 
negotiable  promissory  note  secured  by  & 
mortgage,  given  by  the  defendant  McAdam 
to  Shoobert  Beale  &  Co.,  and  by  the  latter 
assigned  to  this  plaintiff.  The  court  below 
granted  a  decree  of  foreclosure,  as  prayed 
for,  and  from  such  decree  the  defendant 
Jackson,  who  Is  a  grantee  for  value,  by  deed 
from  McAdam  given  subsequent  to  the  mort- 
gage, has  appealed. 

The  point  made  Is  that  the  mortgagee  Is  a 
fictitious  person;  that  the  mortgage,  having 
been  made  to  a  partn<erBhlp  doing  business 
under  a  fictitious  name,  creates,  at  most,  only 
an  equity,  and,  as  against  a  subsequent 
grantee,  for  value,  of  the  mortgagor,  estab- 
lishes no  lien.  There  is  no  doubt  that  a 
partnership  Is  not  a  person,  either  natural  or 
artificial,  and  It  cannot,  at  law,  be  the  grantee 
In  a  deed,  or  hold  real  estate.  Legal  title 
must  vest  in  some  person,  but  if  the  title  be 
made  to  all  the  partners  by  name,  they  hold 
the  legal  title  as  tenants  In  common.  In 
equity,  however,  a  different  rule  prevails. 
There  the  real  purpose  for  which  the  proper- 
ty was  acquired  is  consid-o'ed,  and,  under  the 
principles  of  trusts,  the  court  will  regard 
real  estate  held  for  partnership  purposes  as 
personal  property,'  so  far  as  such  holding 
m{^  be  necessary  to  settle  the  equities  be- 
tween a  firm  and  creditors,  or  between  the 
partners  themselves.  None  of  the  latter 
principles  Is  Involved  in  this  action,  how- 
ever. If  the  name  of  the  grantee  were  pure- 
ly fictitious,  that  is,  if  no  person  vfere  named. 
It  may  be  that  the  mortgage  would  be  void, 
although  there  is  respectable  authority  for 
holding  that  a  mortgage  may  be  enforced  in 
the  firm  name.  Foster  v.  Johnson,  38  Minn. 
380.  40  N.  W.  255.  In  the  case  at  bar  the 
naiaes  of  two  of  the  partners  appear  in  the 


firm  name.  There  is  an  important  distini.^ 
tion  to  be  drawn  lietween  a  descriptiun 
which  Is  inherently  uncertain  and  Indeter- 
minate, and  one  which  is  merely  imperfect, 
and  capable  of  different  applications.  '*Tu 
correct  the  one  is.  In  effect,  to  add  m-w 
terms  to  the  instrument,  wbUe  to  compW te 
the  other  is  only  to  ascertain  and  fix  the 
application  of  terms  already  contained  in  it 
Indeed,  the  most  usual  and  perfect  descrip- 
tion of  the  grantee— that  whidi  gives  his 
Christian  and  sur  names,  and  the  town  in 
which  he  lives— may  prove  to  be  imptrfet't. 
as  others  bearing  both  those  names  may  be 
living  In  the  same  town.  And,  if  the  Chris- 
tian name  or  place  of  residence  l>e  omitted, 
the  description  is  only  rendered  the  more  im- 
perfect It  is  less  certain  than  It  miebt  be, 
and  usually  is,  made.  But  a  grantee  Is  still 
designated,  though  imperfectly;  and,  for 
aught  that  the  deed  discloses,  the  party  ac- 
cepting the  conveyance  may  be  the  only  per- 
son answering  the  description  given.  In 
all  these  cases  a  resort  to  extraneous  facts 
and  clrctmnstances  may  become  necessary, 
in  order  to  ascertain  the  individual  to  whom 
the  description  was  Intended  to  apply;  bnt 
it  is  not  perceived  that  the  greater  or  less 
protMbillty  of  this  should,  in  either  cas<\ 
affect  the  validity  of  the  deed."  Morse  v. 
Clarpenter,  10  Vt  616.  In  Morean  v.  Saf- 
farans,  3  Sneed,  589,  it  was  held  that  roal 
estate  purchased  by  partners  Is  to  be  regard- 
ed, in  respect  to  the  legal  title,  as  an  estate 
held  by  them  as  tenants  in  common,  but  snb- 
Ject  to  a  trust  for  the  benefit  of  the  part- 
nership imtil  the  partnership  accounts  are 
settled,  and  that  a  conveyance  to  "J.  Lk  Saf- 
farans  &  Co."  would  opac&te  to  iuTest  John 
L.  Saffarans,  Individually,  with  the  entin> 
legal  title,  but  that  In  equity  be  would  be 
treated  as  holding  the  legal  title  in  trust  for 
the  benefit  of  the  partnership.  In  Meonge 
V.  Burke,  43  Minn.  212,  45  N.  W.  155,  the 
court  sustained  a  mortgage  of  real  estate  to 
"Famham  &  Lovejoy"  as  legally  sufficient  as 
a  mortgage  to  Simuier  W.  Fambam  and 
Jamas  A.  Lovejoy,  it  appearing  that  said 
persons  ccMHStituted  the  firm  of  Famham  & 
Lovejoy.  In  Foster  v.  Johnson,  snpra,  the 
court  explained  Tidd  v.  Rines,  26  Minn.  201. 
2  N.  W.  497,  cited  by  appellant  and  lield 
that  in  an  action  to  foreclose  a  mc»:tgage. 
it  was  no  objection  tliat  the  mortgage  ran 
to  a  partnership.  In  its  firm  name.  In  Holmes 
V.  Jarrett  7  Heisk.  506,  the  court  held  that 
where  the  deed  was  made  to  Jarrett  Mo<>n 
&  Co.,  and  It  did  not  appear  whetb«'  the 
firm  was  composed  of  Jarrett  Moon,  and 
others,  or  Jarrett  Moon  and  otiierB,  the  title 
wotild  vest  in  Jarrett  and  Moon,  or  in  Jarrett 
Moon,  in  trust  toe  the  partnership,  and  tbat 
tlie  uncertainty  arisbig  from  the  omission  of 
the  Christian  names  of  the  grantees  conld 
be  removed  by  parol  proof.  See,  also,  Bran- 
son V.  Morgan,  76  Ala.  584.  In  Winter  v. 
Stock,  29  CaL  407,  it  was  held  that  a  con- 
veyance of  land  to  L.  B.  &jCp.  vests  jtlw  legal 
Digitized  by  VjOOQ  IC 


concur:     GAROUTTB,    J.;    HARRI- 


)ECKER  ▼.  PERRY.     (No.  19,266.) 
erne  Court  of  CaUfornla.     Feb.  28,  1894.) 

OA.TION ISOOHPORATED   D18TBICTS — A8SES8- 

I1BNT8— DlTBESS. 

..  A  complaint  against  an  irrigation  district 
r  alleged  that  such  proceedings  bad  been 
lefore  the  board  of  supervisors  that  said 

declared  the  district  duly  organized.  Held, 
ernient  that  the  district  was  incorporated, 
Dvided  by  Act  March  7,  1887,  since  it  did 
how  the  jurisdiction  or  the  board,  or  an 
on  held,  or  that  its  declaration  "was  duly 

or   mode,"  or  that  a  copy  of  the  order 
»een  filed  for  record. 

!.  A  complaint  to  recover  money  paid  on  a 
:  assessment  must  show  the  nature  of  the 
edinga  to  collect  it,  the  threat  of  which 
itutf  d  the  compulsion, 
t.  Where  33  days  must  have  elapsed,  after 
Liff  paid  the  assessment,  before  the  three 
s'  advertisement  of  sale  of  his  land  there- 
juld  have  begun,  (St.  1891,  p.  245,)  and  he 
not  allege  that  any  sale  had  been  already 
rtised    or    otherwise    threatened    when    he 

he  fails  to  show  any  intention  to  sell  it 
as  would  make  his  payment  involantary. 

mmlssloners'  decision.  Department  2. 
>al  from  superior  court,  San  Diego  ooun- 
ieorge  Puterbaugb,  Judge, 
tlon  by  Url  Decker  against  Wesley  Per- 
>r  money  bad  and  received.  Demurrer 
amplaint  overruled,  and  judgment  for 
itiff.    Defendant  appeals.     Reversed. 

H.  Rippey,  for  appellant  D.  Ii.  Mur- 
,  for  respondent. 

.NGLIEF,  C.  The  defendant  demurred 
le  complaint  on  the  ground  that  it  does 
itate  facts  sufficient  to  constitute  a  cause 
:tion.  The  demurrer  was  overruled,  and, 
1  failure  of  defendant  to  answer,  Judg- 
t  was  rendered  in  favor  of  the  plaintiff, 
appeal  is  from  the  judgment  on  the 
ment-roU,  and  presents  the  question 
tber  or  not  the  demurrer  was  properly 
ruled. 

le  object  of  the  action  is  to  recover  from 
lefendant  $5.02,  alleged  to  have  been  un- 
ully  assessed  to  plaintiff  on  his  land  by  the 
ly  Irrigation  District,"  and  paid  by  plain- 
to  defendant  under  protest,  to  prevent 
itiff'8  land  from  being  sold  by  the  de- 
lant  as  collector  of  said  district  It  is 
red  in  the  complaint  "that,  on  December 
891,  such  proceedings  were  bad  before 
board  of  supervlsora  of  San  Diego  coun- 
state  of  California,  that  the  said  board 
lupervlsors  declared  the  Otay  Irrigation 
rict  duly  organized  under  the  name  and 
i  of  Otay  Irrigation  District'  and  de- 
ed" fire  persons— Funk,  Modle,  Jordan, 
ace,  and  Merriam— elected  as  directors  of 


said  iMard,  and  the  defendant,  Wesley  Per- 
ry, is  acting  as  collector  of  said  Otay  Irriga- 
tion District  That  said  board  of  directors 
have  voted  to  themselves  salaries  and  fees 
amounting  to  about  $2,600,  and  claim  to  have 
contracted  indebtedness  against  said  district 
for  other  purposes,  amounting  to  nearly 
$3,500.  That  on  October  4,  1892,  said  board 
passed  a  resolution  declaring  that  it  was  nec- 
essary, for  the  purpose  of  defraying  the  ex- 
penses of  the  organization  of  the  district 
including  salaries  of  officers  and  employes, 
to  raise  the  sum  of  $9,179.62;  and,  by  a  fur- 
ther resolution,  ordered  an  assessment  levied 
on  the  assessable  property  of  said  district  of 
$9,179.62;  and,  by  a  further  resolution,  fixed 
the  rate  of  assessment  at  90  cents  upon  $100 
valuation  of  the  assessable  property  of  said 
district  That  said  lK>ard  never  submitted 
to  the  electors  of  said  district  at  any  election, 
the  question  as  to  whether  or  not  an  assess- 
ment of  $9,179.62  should  l>e  levied,  nor  did 
said  electors  ever  vote  for  any  bonds,  or  to 
incur  any  indebtedness  upon  said  district 
That,  after  the  levying  of  said  assessment 
the  defendant  as  collector  of  said  distirict, 
received  from  the  secretary  of  the  board  the 
assessment  books  of  said  district  in  which 
were  entered  said  assessment  against  the 
property  within  said  district  among  which 
was  five  acres  of  land,  the  property  of  plain- 
tiff, on  which  was  assessed  the  sum  of  $4.78; 
and  thereafter  the  defendant  caused  to  be 
published  in  a  newspaper  published  in  said 
district  a  notice  stating  "that  snld  assessment 
was  due  and  payable,  and  would  become 
delinquent  at  six  o'clock,  p.  m.,  on  the  last 
Monday  of  December,  1892,  and  that  un- 
less paid  prior  thereto,  five  per  cent,  would 
be  added."  That  on  December  29th,  (after 
the  last  Monday  in  December,)  "the  plaintiff, 
to  prevent  his  above-described  property  from 
being  sold  by  the  defendant  as  collector  of 
said  district  paid  to  the  defendant  said  as- 
sessment of  $4.78,  together  with  25  cents  pen- 
alty, which  sum  was  paid  under  protest  made 
in  writing  and  delivered  to  defendant  at  the 
time  of  such  payment."  A  copy  of  the  pro- 
test, with  the  defendant's  aclmowledgment 
of  the  receipt  thereof,  dated  December  29. 
1892,  is  attached  to  the  complaint  as  an  ex- 
hibit The  only  ground  of  the  protest  is 
that  no  election  had  been  called  or  had  at 
which  the  question  whether  the  assessment 
should  be  levied  was,  or  could  have  been, 
submitted  to  the  electors  of  the  district 

It  is  contended  for  appellant  that  the  pay- 
ment of  the  assessment  by  the  plaintiff  was 
voluntary,  and  not  Induced  by  duress  or  co- 
ercion, and,  therefore,  that  he  is  not  enti- 
tled to  recover  it  back;  and  the  record  soems 
to  support  this  view.  "The  illegality  of  the 
demand  paid  constitutes  of  itself  no  ground 
for  relief.  There  must  be  in  addition  some 
compulsion  or  coercion  attending  its  assert 
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tlon.  which  contiola  ttie  conduct  of  fhe  party 
making  the  payment.''  Brnma^'lm  y.  Tilllng- 
haat,  18  Cal.  266;  Garrison  v.  Tllllnghast,  Id. 
407.  The  complaint  shows  that  the  assess- 
ment wax  paid  to  defendant  while  acting  aa 
the  asent  or  officer  (collector)  of  an  undelined 
association  under  the  name  and  style  of 
"Otay  Irrigation  District,"  operating  through 
Ave  directors,  a  secretary,  and  collector,  but 
the  Iilnd  or  nature  of  whose  bu-^ness  is  not 
stated.  Respondent's  counsel  claims  in  his 
brief,  however,  tliat  the  Otay  Irrigation  Dis- 
trict is  a  corporation  organized  nnder  the 
net  of  the  Irgislature  entitled,  "An  act  to 
provide  for  the  organization  and  government 
of  Irrigation  districts,"  etc.,  approved  March 
7,  1887,  linown  as  the  "Wright  Act"  (St  1887, 
p.  29,)  and  amendments  thereof;  but  this  fact 
is  not  averred  in  the  complaint  The  ttare 
averment  tliat  "said  board  of  supervisors  de- 
clared the  Otay  Irrigation  District  duly  or- 
ganized" is  not  an  averment  of  the  facts  or 
acts  required  by  said  act  of  the  legislature 
to  confer  Jurisdiction  on  the  Itoard  of  super- 
visors, or  to  constitute  an  organization  of 
an  irrigation  district  under  that  act  Nor 
is  it  an  averment  that  an  order,  resolution, 
or  "declaration"  of  the  board  to  that  effect 
had  been  "duly  given  or  made,"  as  required 
by  section  406  of  the  Code  of  Civil  Proced- 
ure. Judah  V.  Predericlts,  57  CaL  301.  The 
averment  that  the  board  declared  the  dis- 
trict "duly  organized"  Is  substantially  and 
essentially  different  from  an  averment  that 
the  board  duly  declared  the  district  organ- 
ized. But,  even  if  the  averment  had  been 
that  the  board  duly  declared  the  district  or- 
ganized, It  would  not  have  shown  a  com- 
pleted organization.  The  law  requires,  as  a 
prerequisite  to  a  complete  organization,  that 
an  election  be  held  at  which  two-thirds  of 
the  votes  cast  shall  be  in  favor  of  organizing 
the  district;  and  section.  8  of  the  act  pro- 
vides: "The  said  board  of  supervisors  shall 
meet  on  the  second-  Monday  succeeding  such 
election  and  proceed  to  canvass  the  votes 
cast  thereat;  and  If  upon  such  canvass  it 
appear  that  at  least  two-thirds  of  all  the 
votes  cast  are  'Irrigation  District— Yes,'  the 
said  board  shall,  by  order  entered  on  their 
minutes,  declare  such  territory  duly  organiz- 
ed as  an  Irrigation  district  under  the  name 
and  style  theretofore  designated,  and  shall 
declare  the  persons  receiving  respectively  the 
highest  number  of  votes  for  such  several 
offices  to  be  duly  elected  to  such  offices. 
Said  board  shall  cause  a  copy  of  such  order, 
duly  certified,  to  be  Immediately  filed  for 
record  in  the  office  of  the  county  recordar, 
*  ♦  •  and  from  and  after  the  date  of  such 
filing  the  organization  of  such  district  shall 
be  complete,  and  the  officers  thereof  shall  be 
entitled  io  enter  immediately  upon  the  duties 
of  their  respective  cffices."  There  being  no 
averment  that  the  board,  duly  or  otherwise, 
caused  a  copy  of  Its  order  declaring  the  dis- 
trict organized  to  be  filed  for  record,  the 
complaint  talis  to  show  that  the  organlza- 


tlon  of  the  district  as  a  eocpoamtkw  was  trif 
completed.  Then,  again,  the  coiaplau.{  t»^ 
to  show  that  the  defendant  thneatesed  or  in- 
tended to  sen  plaintiff's  land,  or  any  Hzil 
I  within  the  allied  district  AH  that  I*  al- 
leged is  that  defendant  pablisbed  a  notice 
"that  said  assessment  was  due  and  parab:<:. 
and  would  become  delinquent  at  six  o'd  •^ 
p.  m.  on  the  last  Monday  (26tta)  of  Deo..  IStc 
and  that  unless  paid  prior  thereto.  0Te  ptr 
cent,  wonld  be  added."  No  demand  for  pay- 
ment other  than  such  as  may  be  implied  i= 
that  notice,  appears  to  have  l>een  made.  Ti.e 
compulsion  or  coercion  wliicb  is  sufficient  :• 
render  a  payment  involuntary  "most  cosbc 
from  the  party  to  whom  or  by  ^rbooe  direc- 
tion the  payment  is  made,  and  arise  from  tltf 
exercise  or  threatened  exorcise  of  some  pow>? 
possessed,  or  supposed  to  be  possessed,  by 
him  over  the  person  or  property  of  tbe  i>artT 
making  the  payment."  Garrison  v.  Tillin^- 
hast  18  Ol.  40T.  The  complaint  tails  t> 
show  that  the  defendant  to  wh<Hn  the  asfvs^ 
ment  was  paid  possessed  any  power  oTcr  the 
person  or  proiterty  of  the  plaintiff,  or  arr 
reason  for  supposing  he  possessed  sndi  pov 
er;  nor  is  it  pretended  tliat  defendant  had. 
or  was  supposed  to  have,  any  power  over  the 
person  of  the  plaintiff,  it  being  claimed  only 
that  defendant,  as  collector  of  the  Otay  Irri- 
gation District  whatever  that  may  lie,  had. 
or  was  supposed  to  have,  power  to  sell  plain- 
tiff's land  to  pay  assessments  levied  tbereoa 
by  the  directors  of  said  Irrigation  district. 
But,  since  the  complaint  fails  to  show  that 
the  Otay  Irrigation  District  was  ever  «■ 
ganlzed  as  a  corporation  according  to  any 
law.  It  faUs  to  show  any  reason  for  the  al- 
leged supposition  that  the  officers  or  agoits 
of  that  district  had  power  either  to  levy  as- 
sessments on,  or  to  sell,  pLiintiff's  land.  It  is 
suggested,  however,  by  counsel  for  appeUaat 
that  the  Otay  Irrigation  District  is  shown  at 
least  to  be  a  de  facto  corporation,  but  this 
suggestion  finds  no  support  in  tbe  complaint: 
there  being  no  averment  that  it  or  Its  cheers 
ever  claimed  to  be  a  corporation,  or  acted  as 
such,  or  that  plaintiff  ever  dealt  with  or 
recognized  it  as  a  corporation.  All  of  the  al' 
leged  acts  of  Its  officers  or  agents  may  bare 
been  lawfully  done  by  an  unincorporated  as- 
sociation having  no  power  to  enforce  pay- 
ment of  assessments  by  the  sale  of  property 
of  its  members.  But  conceding,  for  tbe  sak^ 
of  argument,  that  the  Otay  Irrigation  Dis- 
trict was  duly  organized  act»rdlng-  t»  tli^ 
Wright  act  yet  it  does  not  appear  that  soct 
pressure  for  payment  was  put  npon  plaintiff 
as  would  constitute  diuress  or  coercion  in 
the  legal  sense.  No  sale  of  his  land  had 
been  advertised  or  otherwise  threatened  be- 
fore he  paid  the  assessment;  and  33  days 
must  have  elapsed,  after  he  paid,  befbre  » 
notice  of  sale  of  his  land  could  have  bera 
published,  and  no  sale  could  have  been  made 
until  after  three  weeks'  publication  ot  sncti 
notice.  See  sections  24  and  25,  the  act  as 
amended,  St  1891,  p.  <^tS:    For^  anght  that 
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appears  In  the  complaint,  there  may  have  been 
no  Intention  to  sell  jils  land. 

Counsel  have  cited  no  case  in  this  state, 
and  I  have  found  none,  in  which  the  money 
paid  on  an  alleged  tax  or  assessment  has 
been  recovered  back  when  no  seizure  of 
property  of  the  plaintiff  had  been  made,  and 
no  sale  thereof  advertised  or  otherwise 
threatened.  In  addition  to  the  cases  above 
cited  the  following  are  more  or  less  In  point: 
De  Baker  v.  CariUo,  62  Cal.  473;  Bank  v. 
Chalfant,  Id.  170;  Bank  v.  Webber,  M.  73; 
Bank  y.  Chalf&nt,  51  Cal.  360;  De  Fremery 
V.  Austin,  53  Cal.  381;  Meek  v.  McClure,  49 
Cal.  623;  Guy  v.  Washburn,  23  CaL  111; 
Dear  v.  Varnum,  80  Cal.  87,  22  Pac.  76. 

For  all  purposes  of  this  appeal,  it  Is  as- 
sumed, without  deciding,  that  the  assessment 
may  have  been  Illegal  because  not  authorized 
by  vote  of  the  electors  of  the  district,  as 
held  In  Tregea  v.  Owens,  94  Cal.  317,  29  Pac. 
<J43,  which  case  authoritatively  construes  the 
act  of  March  7,  1887,  as  originally  p.issed,  In 
relation  to  the  power  of  the  directors  to  levy 
assessments  of  the  nature  of  that  In  ques- 
tion here,  and  Is  applicable  to  this  case,  un- 
less that  act  has  been  changed.  In  respect  to 
such  powers  of  the  directors,  by  the  amend- 
ments thereof  In  1891.  X  think  the  Judg- 
ment should  be  reversed,  and  the  court  below 
directed  to  sustain  the  demurrer. 

We  concur:    HATNBS,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  is  re- 
versed, and  the  court  below  directed  to  sus- 
tain the  demurrer. 


BLAISDEUi  V.  liEACH  et  ox.     (Na  18,181.) 

{Supreme  Court  of  CaUfomia.     Feb.  27,  1894.) 

Estoppel  —  Acknowlbdomekt  bt  Wifb  or 
Forged  Sionatubb — Negliobncb. 

In  foreclosure  of  a  mortgage  executed 
by  a  married  man  to  secure  a  loan  on  land 
which  the  record  showed  had  been  conveyed 
to  him  by  his  wife,  it  appeared  that  her  signa- 
ture to  the  deed  to  her  husband  was  forged; 
that  she  signed  a  lease  of  the  land,  and  gave  it 
to  her  husband;  that  he  mbstituted  for  it  the 
forged  deed;  and  that,  when  the  deed  was  pre- 
sented to  her  by  a  notary  for  acknowledgment, 
slie  negligently  admitted  that  the  signature  to 
it  was  hers.  Held,  that  the  wife  was  estopped 
from  dispnting  her  signatnrej  as  against  plain- 
tiS,  a  purchaser  in  good  faith. 

Department  1.  Appeal  from  superior  court, 
Fresno  cotmty;    M.  K.  Harris,  Judge. 

Action  by  one  Blaisdell  against  Bailey  K. 
Leach  and  Mattle  A.  Leach,  his  wife,  to  fore- 
close a  mortgage.  From  a  Judgment  for 
plaintur,  defendant  Mattle  A.  Leach  appeals. 
Affirmed. 

J.  B.  Campbell  and  C.  C.  Merriam,  for  ap- 
pellant. J.  P.'  Strother  and  Mr.  Webb,,  for 
respondent. 


HARRISON,  J.  The  defendant  Bailey  K. 
Leach  borrowed  $1,000  from  the  plaintiff  July 
18,  1891,  and,  to  secure  the  payment  thereof, 
executed  to  him  a  mortgage  upon  certain 
lands  which  appeared  by  the  record  to  have 
been  conveyed  to  him  by  his  wife,  Mattle  A. 
Leach.  This  action  was  brought  to  foreclose 
the  mortgage,  against  husband  and  wife; 
the  philntiff  alleging  in  his  complaint  that  the 
wife  claims  some  Interest  In  the  mortgaged 
lands,  but  that  her  claim  was  subject  to  the 
lien  of  his  mortgage.  Mattle  A.  Leach  filed 
a  separate  answer,  alleging  that  she  was  the 
sole  owner  of  the  lands,  and  that  her  hus- 
band had  never  had  any  Interest  ther^n. 
Upon  the  trial  of  these  issues,  the  court  found 
that  the  wife's  signature  to  the  deed  imder 
which  the  husband  claimed  title  was  a  for- 
gei7,  but  that  she  had  acknowledged  Its  exe- 
cution to  the  notary  public,  and  that  the  con- 
veyance had  been  placed  on  record,  with  the 
notary's  certificate  of  her  acknowledgmoit 
indorsed  thereon.  No  question  was  made  of 
the  good  faith  of  the  plaintiff  in  loaning  the 
money,  and  the  court  held  that  he  was  en- 
titled to  rely  upon  the  record  evidence  of 
title,  and  rendered  Judgment  for  the  fore- 
dostu-e  of  the  mortgage.  From  this  Judg- 
ment the  defendant  Mattle  A.  Leach  has  ap- 
pealed. 

The  record  discloses  the  following  facts 
connected  with  the  appellant's  acknowledg- 
ment of  the  conveyance:  It  appears  that 
on  the  morning  of  the  16th  of  July  the  ap- 
pellant had  signed  a  lease  of  certain  proper- 
ty, and  given  it  to  her  husband,  and  that 
in  the  afternoon  of  fliat  day  her  husband 
banded  the  deed  in  question  to  the  notary, 
with  his  wife's  name  already  signed  thereto, 
and  requested  him  to  go  with  him  to  his 
house  and  take  her  acknowledgment  The 
notary  testified  that,  when  he  and  the  hus- 
band reached  the  house,  he  explained  to  Mrs. 
Leach  the  object  of  his  visit,  and  "got  up 
from  my  chair,  and  walked  over  to  her  with 
the  deed  in  my  hand,  passed  It  to  her,  and 
took  my  seat  again;  and,  as  I  suppose,  she 
read  It.  I  don't  know.  She  peered  over 
It  I  don't  know  whether  she  read  it  or  not. 
I  got  up  then,  and  asked  her  if  it  was  her 
signature,  and  she  acknowledged  the  execu- 
tion of  that  Instrument  She  said  she  did. 
and  I  placed  my  seal  to  it,  and  handed  It  to 
Mr.  Leach."  Mrs.  Leach  contradicts  the  no- 
tary In  some  details,  but  the  findings  of  the 
court  must  be  accepted  as  determinative  of 
the  facts  that  her  signature  had  been  placed 
to  thfi  Instrument  without  her  knowledge  or 
consent,  and  that  the  facts  stated  In  the  no- 
tary's certificate  are  correct  Mrs.  Leach 
does  not,  in  her  testimony,  say  that  she  then 
questioned  the  genuineness  of  her  signature, 
but  that  the  instrument  did  not  appear  to  her 
to  be  the  same  one  as  that  upon  which  she 
had  placed  it  Taking  the  most  favorable 
view  for  the  appellant.  It  will  appear  that 
after  she  bad  signed  the  lease,  and  given  it  to 

her  husband,  he  substituted  torfit 
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to  himself,  with  hn  name  affixed  thereto,  and 
that  she  paid  but  slight  attention  to  the  in- 
strument when  It  was  presented  to  her  for 
her  aclmowledgment,  and  admitted  to  the 
notary  that  it  was  her  signature. 

The  Civil  Code,  i  1091,  requhres  that  a 
grant  of  real  property  shall  t>e  subscribed 
by  the  grantor,  !n  order  that  the  title  may 
be  transferred  thereby,  but  It  is  not  neces- 
sary that  the  signature  of  the  grantor  be  af- 
fixed by  himself.  It  may  be  so  affixed  by 
another.  If  done  In  his  presence  and  by  his 
own  direction.  Gardner  y.  Gardner,  S  Cush. 
483.  And  he  may  also  adopt  and  ratify  a 
signature  made  by  another  without  any 
previous  authority.  Bartlett  v.  Drake,  100 
Mass.  174.  And  the  adoption  of  a  forgery 
has  been  held  to  be  binding  upon  the  maker 
of  a  promissory  note.  Forsyth  t.  Day,  46 
Me.  170;  Bank  v.  Crafts,  4  Allen,  447.  The 
owner  of  property  cannot  be  divested  there- 
of by  a  forged  instrument,  but  his  conduct  in 
reference  to  the  instrument  may  estc^  him 
from  denying  its  validity.  As  between  him- 
self and  the  person  who  committed  the  for- 
gery, such  estoppel  may  not  arise;  but  if, 
with  knowledge  of  the  forgery,  he  should  de- 
clare to  an  innocent  person  that  the  signa- 
ture was  his  own,  and  that  he  had  executed 
the  Instrument,  and  thereby  induce  him  to 
purchase  the  property,  he  could  not  after- 
wards claim  the  property  upon  the  ground 
that  the  instrument  was  a  forgery.  When 
the  instrument  in  question  was  presented  to 
Mrs.  Leach  for  her  acknowledgment,  it  was 
competent  for  her  to  adopt  the  signature  of 
ber  name,  that  bad  been  placed  there  with- 
out her  knowledge  or  authority,  and  by  such 
adoption  give  it  the  same  validity  as  If 
placed  there  by  hers^.  She  must  be  pre- 
sumed to  know  her  own  handwriting,  and 
her  statement  to  the  notary  that  she  bad  ex- 
ecuted the  instrument  to  which  it  was  af- 
fixed prevents  her  from  questioning  the  cor- 
rectness of  that  statement,  as  against  one 
who.  In  reliance  thereon,  has  parted  with  his 
property.  The  statute  has  designated  a  no- 
tary public  as  one  of  the  officers  to  whom  a 
grantor  may  make  a  formal  acknowledg- 
ment of  Ills  execution  of  an  instrument,  for 
the  purpose  of  establishing  the  fact  of  such 
execution  and  having  a  public  record  made 
thereof;  and,  when  such  acknowledgment  is 
made  by  the  grantor  and  certified  by  the 
notary,  it  is  a  public  declaration  of  that  fact 
to  all  persons  who  may  In  good  faith  act 
thereon,  which  the  grantor  is  estopped  from 
denying.  If  the  notary  is  himself  deceived, 
as,  for  instance,  If  another  person  should  per- 
sonate the  grantor  and  acknowledge  the 
signature,  the  title  of  the  tme  owner  would 
not  be  affected;  but  when  the  person  named 
in  the  Instrument  appears  In  person  before 
the  officer,  and  makes  such  acknowledgment, 
be  Is  estopped  from  afterwards  denying  his 


declaration,  as  wdl  as  the  fact  of  his  sigca- 
ture,  against  any  one  whp,  without  any  other 
notice  or  knowledge  than  la  conTeyed  by 
the  instrument,  parts  with  his  property  t^>^>: 
the  strength  thereof. 

Although  the  court  does  not  find  that  Mis. 
Lieach,  In  terms,  adopted  the  signature  to 
the  deed,  yet  its  finding  that  she  was  so 
negligent  In  acknowledging  Its  execution  u 
to  estop  her  from  disputing  the  plaintlfTs 
claim  is  folly  sustained  by  the  evidence.  Bt 
her  own  testimony,  she  did  not,  at  the  time 
of  her  acknowledgment,  deny  the  genuine- 
ness of  her  signature,  and,  although  she  savi 
that  she  then  thought  the  Instrument  wu 
not  the  one  she  had  signed  In  the  momiD£ 
she  failed  to  give  it  such  an  examiQation  as 
to  convince  her  of  that  fact;  and  the  testi- 
mony of  the  notary  that  he  handed  the  in- 
strument to  her  for  her  exainlnati(Hi,  and 
that  she  appeared  to  examine  It,  shows  tliac 
she  had  every  opportunity  for  determiniiig 
whether  or  not  It  was  her  deed.  Havln; 
tills  opportunity  for  repudiating  <»'  adopthig 
the  signature,  her  acknowledgment  of  its 
validity  estops  her  from  questioning  that 
fact,  as  against  the  plalndfT,  who  In  good 
faith  has  parted  with  hU  money  to  the  one 
in  whose  favor  she  made  the  acfcnowled]^ 
ment  If  afterwards  she  ascertained  that 
she  had  been  deceived,  and  had  acknowl- 
edged the  validity  of  a  deed  which  was  in 
fact  a  forgery,  the  loss  would  be  her  own. 
as  against  an  innocent  party  who  had  relied 
upon  such  acknowledgment.  If  she  neg- 
lected to  give  the  Instrument  such  an  ex- 
amination as  would  Inform  her,  either  that 
anoiuer  instrument  bad  been  substltnted  for 
the  one  which  she  had  signed,  or  that  the 
signature  thereto  was  not  hen  own,  the  con- 
sequences of  such  neglect  should  CbH  npoo 
herself,  rather  than  •  upon  one  who,  by  her 
own  positive  declarati<Mi  of  its  genuineness, 
had  been  Induced  to  part  with  his  property. 
"When  a  man  Imows  that  he  Is  conveying  or 
doing  something  with  his  estate,  but  does 
not  ask  what  Is  the  precise  etfect  of  the 
deed,  because  he  Is  told  It  Is  a  mere  form, 
and  has  such  eaaQdesice  in  his  solicitor  as  to 
execute  the  deed  In  ignorance,  the  deed  so 
executed,  although  It  may  be  voidable  upon 
the  ground  of  fraud,  is  not  a  void  deed." 
Hunter  v.  Walters,  7  Cb.  App.  88^  See,  al- 
so, Ooodell  T.  Bates,  14  R.  I.  65;  State  v. 
Matthews,  44  Kan.  S96,  25  Pac.  36;  Tnni- 
Bon  V.  Chamblln,  88  111.  378;  SUrts  ▼.  Ova- 
John,  60  Mo.  305;  Chapman  y.  Rose,  56  X. 
Y.  187.  "Where  one  of  two  Innocent  persons 
must  suffer  by  the  act  of  a  third,  he  by 
whose  negligence  it  happened  must  be  the 
sufferer."  Civ.  Code,  {  3543.  The  judgment 
and  order  are  affirmed. 

We  concur:  GAROUTTB,  J.;  FA.TBE- 
SON,  J. 
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reme  Court  of  California.  Feb.  27,  1894.) 
.Bviii— Whbn  Uaiktaisbd— Tenant  at  Wiu, 

VHAT  CONSTITVTBS  —  APPBAL  —  JUDOMBHT— 

TEKSAI> 

1.  The  owner  of  land,  after  recovery  there- 
x>m  one  in  possession  nnder  a  claim  of  an 
'est  therein,  cannot  replevin  the  crops  ktowd 
harvested  by  defendant  while  in  such  ad- 
3  possession.  Page  T.  Fowler,  S7  Cal.  100, 
lal.  412,  followed. 

2.  G.,  a  member  of  a  firm,  obtained  a  pat- 
io land  under  a  void  contract  n'ith  the  firm, 
reby  he  agreed  to  procure  it  for  its  benefit. 
■I  G.'s  death,  A.,  one  of  the  surviving  part- 
entered  as  the  representatiye  of  the  firm, 

raised  and  harvested  crops  on  the  land, 
ast  the  protest  of  G.'s  heirs  and  administra- 

who  recovered  the  land  by  legal  proceed- 
Beld,  that  A.,  as  the  representative  of 

firm,  was  not  a  tenant  at  will  while  In 
3ssion  and  raising  snch  crops. 

3.  Where  a  judgment  is  correct  it  will  not 
eversed  because  the  court  gave  a  wrong 
}n  for  its  rendition. 

bank.  Appeal  from  superior  court,  San 
Obispo  county;  V.  A.  Gregg,  Judge, 
tion  by  Julia  Groome  and  NeUie  E. 
)me  against  L.  T.  Almstead  to  recover 
ession  of  certain  personal  property, 
n  a  Judgment  for  defendant,  and  from  an 
r  denying  tb^  motion  for  a  new  trial, 
itlffs  appeal.    Affirmed. 

Illlam  Shipsey  and  F.  A.  Dom,  for  ap- 
int&     Wilcoxon  &  Bouldln,  for  respond- 


SR  CURIAM.  Action  for  the  recovery  of 
iln  personal  property,  consisting  of  wheat 
hay,  of  the  alleged  value  of  $1,496,  or 
the  value  thereof  In  case  delivery  cannot 
lad,  and  fOr  |200  damages  for  detention 
Bof.  Judgment  for  defendant,  from 
;h,  and  ftom  an  order  denying  their  tdo- 
for  a  new  trial,  plaintiffs  have  appealed. 
e  plaintiff  Julia  Groome  is  the  widow  of 
nas  B.  Groome,  who  died  intestate  May 
1890,  seised  of  160  acres  of  land  sltunte 
>e  cotmty  of  San  Luis  Obispo,  on  which 
eslded  at  the  time  of  his  death.  NeUle 
Iroome  is  the  daughter  of  Thomas  B.  and 
I  Groome,  and  was  16  years  of  age  when 
rather  died,  and  the  plaintiffs  are  the  only 
i  of  Thomas  B.  Groome.  Thomas  B. 
>m'e  obtained  a  patent  toe  said  land  In 
>mber,  1890,  under  the  circumstances  stat- 
n  the  case  entitled  'In  re  Groome,"  (94 
69,  29  Pac.  487,)  wh^ein  It  was  decided 
by  Tirtne  of  the  patent  be  acquired  and 
the  absolute  title  to  the  land,  free  firom 
trust  In  favor  of  the  defendant  herein 
istead)  and  one  Mintiun,  who  daimed  to 
be  eqnltable  owners  of  an  undivided  elev- 
xteenths  part  thereof.  On  August  16, 
,  letters  of  administration  on  the  estate 
'homas  B.  Groome  were  issued  to  plain- 
Julia.  In  the  winter  of  1890-01  the  de- 
lant  entered  upon  the  land,  and  com- 
ced  to  plow  the  same  for  the  purpose  of 


property  of  the  estate  of  Thomas  B.  Groome; 
but  he  disregarded  her  notice  and  protest, 
and  proceeded  to  plow  the  land  and  plant  the 
crop.  Again,  In  May,  1891,  when  the  crop 
was  ripened,  she  forbade  him  to  harvest  the 
same.  This  he  also  disregarded,  and  bar- 
vested  and  removed  the  crop.  Again,  In  the 
winter  of  1891-82,  defendant  plowed  and 
planted  the  land,  and  in  May  and  June,  1892, 
harvested  the  crops,  against  like  protests  of 
plalntifF  Julia.  In  the  mean  time,  on  May 
29,  1891,  the  plalntlflT  Julia  had  petitioned  the 
superior  court  to  set  apart  the  whole  of  the 
land  to  the  plalntlfTs  as  a  homestead.  This 
petition  -was  opposed  by  the  defendant  here- 
in, and  denied  by  the  court.  On  appeal  to 
this  court  the  order  was  reversed,  and  the' 
cause  remanded.  In  re  Groome,  94  Cal.  69, 
29  Pac.  487.  After  reception  of  the  remit- 
titur, on  May  24,  1892,  the  superior  court  set 
apart  the  whole  tract  of  land  as  a  homestead 
for  the  plalntlfTs.  The  greater  portion  of  the 
crops  of  1892  was  harvested  after  the  set- 
ting apart  of  the  homestead.  This  action 
was  commenced  Jftne  7,  1892,  to  recover  the 
crops  of  both  1891  and  1892  or  their  value. 

It  is  conceded  in  this  action  that  the  pat- 
ent invested  Thomas  B.  Groome  with  abso- 
lute title  to  the  land,  and  that  the  plaintiffs 
are  his  only  heirs;  but  as  a  defense  to  this 
action  It  is  claimed  that,  at  the  times  the  de- 
fendant planted  the  crops  in  question  he  was 
a  tenant  at  will  of  the  plalntlfTs,  and  that  he 
became  snch  tenant  by  having  been  in  posses- 
sion at  the  time  Thomas  B.  Groome  died,  un- 
der a  contract  by  which  the  latter  had  agreed 
to  procure  the  patent  for  the  use  and  benefit 
of  a  copartnership  composed  of  defendant, 
Groome,  and  Minturn,  which  contract  is  con- 
ceded to  haye  been  illegal  and  utterly  void, 
as  was  held  in  Be  Groome,  supra.  It  was 
found  by  the  court  tbat  such  a  copartnership 
existed,  and  had  the  use  of  the  land  under 
said  void  contract  from  July,  1886,  until 
Groome  died;  and  that  defendant,  as  surviv- 
ing partner,  represented  the  concern  at  the 
times  when  he  planted  and  harvested  the 
crops  In  question.  The  court  also  fonnd  as 
a  fact  that,  "aboat  eight  months  after  the 
death  of  said  Thomas  B.  Groome,  a  dispute 
arose  between  defendant  and  said  Julia 
Groome  OB  to  the  ovraership  of  said  160  acres 
of  land,  defendant  claiming  the  same  for  aald 
partnership,  and  plaintiff  Julia  Groome  de- 
nying said  claim.  Said  dispute  has  con- 
tinued to  the  time  of  this  triaL"  From  the 
foregoing  facts,  the  coxirt  deduced,  aa  con- 
duslons  of  law,  that  the  defendant,  as  rep- 
resentative of  the  dissolved  copartnership,  was 
a  tenant  at  will  at  the  time  he  planted  the 
crops;  that  his  tenancy  could  not  have  been 
termiitated  otherwise  than  by  30  days'  ■writ- 
ten notice  in  accordance  with  section  789  of 
the  avU  Code;   that  be  was  entiUed  to  bar- 
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Test  and  remove  the  crop,  as  emblements,  by 
authority  of  section  810  of  the  CHvU  Code; 
and  that  plaintiffs  never  bad  any  right  of 
possession  except  by  force  of  the  order  ot 
May  24,  1802,  setting  apart  the  homestead,— 
and  thereupon  rendered  Judgment  to  the  ^- 
fect  that  plaintiffs  take  nothing  by  the  ac- 

tlOD. 

While  we  think  the  court  bdow  was  clear- 
ly in  error  In  holding  that,  upon  the  forego- 
ing facts,  the  defehdant  was  a  tenant  at  will, 
and  entitled  to  a  notice  terminating  such  ten- 
ancy, and  that  plaintiffs  had  no  title  to,  or 
right  to  the  possession  of,  the  land  upon 
which  the  crops  in  dispute  were  grown,  other 
than  by  virtue  of  the  order  setting  apart  the 
homestead,  still  we  think  the  facts  of  the 
caae,  as  above  stated,  bring  the  case  within 
the  reason  of  the  rule  declared  In  Page  v. 
Fowler,  37  CaL  100,  38  Cat  412,  and  the  Judg- 
ment should  not  be  reversed  by  reason  of  the 
fact  that  the  superior  court  gave  a  wrong 
reason  for  its  rendition.  The  facts  here  are 
not  exactly  parallel  with  those  in  the  cases 
Just  cited,  still  we  think  the  principle  de- 
dared  in  those  cases  govern  this,  and  plain- 
tiffs are  only  entitled  to  recover  damages  for 
the  withholding  of  the  land,  measured  by  the 
rental  value,  or  the  value  Af  the  use  and  oc- 
cupation, oH  the  land  during  the  period  it  was 
occupied  by  defendant  The  plaintiffs  have 
misconceived  their  remedy.  Judgment  and 
ordw  affirmed. 


PBOPIiB  V.  CLEMENT.     (No.  21.031.) 
(Supreme  Court  of  California.     Feb.  28,  1894.) 

INFOBMATION— DDPLIOITT— .AmEXDMBKT  —  MOTIOIT 

m  Abrest  of  Jddqment — Waiveb. 

1.  An  information  which  charges  two  of- 
feoaefl  is  demurrable,  and  cannot  be  amended 
after  the  taking  of  defendant's  plea,  without  a 
new  arraignment  and  plea  to  the  amended  in- 
formation. 

2.  A  defendant  who  has  demurred  to  an  in- 
formation as  charging  two  offenses  does  not 
waive  his  right  to  move  in  arrest  of  judgment 
by  moving  for  a  new  trial. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKlnley,  Judge. 

O.  H.  Clement  was  convicted  of  an  attempt 
to  commit  grand  larceny.  From  an  order  in 
arrest  of  Judgment,  the  people  appeaL  Af- 
firmed. 

H.  C.  DIUon,  Dlst  Atty.,  and  Atty.  Qea. 
Hart,  for  the  People.  W.  T.  Williams,  toe 
respondent 

HATNBS,  O.  The  people  appeal  from  an 
order  In  arrest  of  Judgment  The  Informa- 
tion contained  two  counts,— the  first,  fix  the 
larceny  of  a  horse,  buggy,  and  harness,  and 
the  second  count  charging  an  embezzlement 
of  the  same  property.  The  defoidant  de- 
murred to  the  information  upon  the  ground 
that  it  diarged  more  than  one  offense.  Tlie 
demurrer  was  overruled,  and  a  plea  of  not 
guilty  entered.    After  all  the  evidence  had 


been  introduced,  and  during  the  argument  of 
the  case  to  the  Jury,  the  district  attomej, 
with  the  consent  of  the  court,  and  without 
objection  from  the  defendant  withdrew  th^ 
count  diarging  embezzlement  and  the  Jury 
found  defendant  "guilty  of  attempt  to  com- 
mit grand  larceny."  The  defendant  moved 
for  a  new  trial,  and  his  motion  was  denied. 
He  then  moved  In  arrest  of  Judgment  npoo 
the  ground  stated  in  his  demurrer,  and,  this 
motion  being  sustained,  the  people  appeal. 

That  two  distinct  offenses  are  charged  in 
the  information  ha»  been  decided   by  this 
court  in  at  least  two  cases  where  the  facns 
were  the  same  as  here.     See  Peoitle  v.  De 
Conrsey,  61  Oal  134,  and  People  r.  Quvise. 
56   Cal.    396.     But   appellant   contends   that 
the  duplicity  was  cured  by  withdrawing  the 
oount  charging  embezzlement  and    we  arv 
olted  to  authorities  to  show  that  the  duplicity 
may  be  cured  (1)  by  verdict  of  guilty  on  one 
count  and  not  guilty  on  the  other;   (2)  by  a 
nolle  prosequi  as  to  one  count;   (3)  by  takinic 
a  verdict  on  one  count  only;  and  (4)  by  ple.> 
tlon  by  the  prosecuting  officer  as  to  which 
count  he  will  proceed  upon.     These  authori- 
ties, however,  are  und»  the  old  procedure, 
which  permitted  sevoal  counts,  and  where; 
upon  the  face  of  the  indictment,  each  count 
cliarged  a  distinct  offense.    But  under  that 
procedure   the   defendant   was  required   to 
plead  to  each  coimt,  and  thus  a  distinct  issue 
was  made  upon  each,  and  the  Jury  were  re- 
quired to  find  on  eadi  coimt  as  to  which 
there  was  a  plea  of  not  guilty;   and,  whil? 
the  district  attorney  might  enter  a  nolle  as 
to  one  or  more  counts,  if  this  were  done  after 
the  Jury  was  sworn,   unless  the  defoidant 
consented,  It  was  a  bar  to  a  further  or  new 
pro8ecuti<m  for  the  offense  charged  in  such 
count    This,  however,  did  not  affect  the  is- 
sues upon  other  counts;    but  here  the  In- 
formation was  framed  ui>on  the  theory  that 
but  one  offense  was  charged,  and  It  was  up- 
on that  theory  that  the  demurrer  was  over- 
ruled and  a  single  plea  of  not  guilty  taken. 
As  the  defendant  could  not  be  required  to 
plead  to  two  offenses  charged  in  the  same  in- 
formation,  it  cannot  be  said  that  issue  was 
Joined  as  to  either  offense,  and  withdrawing 
one  of  the  counts,  after  the  plea,  could  not 
cure  the  defect;  for,  even  if  it  be  conceded 
that  there  was  a  plea  to  one  offense.  It  could 
not  be  said  that  It  applied  to  one  of  the  of- 
fenses rather  than  the  other.    If  the  demur- 
rer had  been  sustained,  as  It  should  liave 
beea,   and    the   district   attorney    had    then 
taken  leave  to  amend  by  striking  out  the  se<v 
ond  count  and  the  plea  had  been  taken  as  to 
the  first  ^e  defect  would  have  beoi  cured. 
The  Information  being  bad,  unda  the  stat- 
ute, it  could  not  be  amended  after  the  de- 
fendant's plea  was  taken,  without  a  new  ai^ 
ralgnmoit  and  plea  to  the  amended  informs 
tlon. 

It  is  further  contended  by  appellant  that, 
by  moving  for  a  new  trial,  the  defendant 
waived  his  right  to  move  In  arrest  of  Judg- 
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BMot  Tblfl  contention  cannot  be  snstalned. 
A.t  common  law,  It  was  matter  of  right,  and 
might  be  made  at  any  time  attec  conviction 
and  before  sentence.  1  Bisb.  Cr.  Proc.  §8 
1283,  1284.  Our  Penal  Code  makes  but  one 
restriction.  If  tbe  defoidant  failed  to  demur 
to  tbe  information  he  waived  bis  right  to 
move  in  arrest  upon  any  of  tbe  grounds  men- 
tioned in  section  1004.  See  Pen.  Code,  {  1189. 
lilke  a  complaint  in  a  civU  case,  which  states 
DO  cause  of  action,  a  fatal  defect  in  an  indict- 
m&at  may  be  taken  advantage  of  at  any 
stage  of  tbe  proceeding,  unless  the  right  to 
do  so  is  restricted  by  tbe  Penal  Code.  The 
Code,  as  w^  as  tbe  common  law,  permits 
this  motion  after  a  plea  of  guilty,  and  even 
authorizes  the  court  to  arrest  the  Judgment 
on  its  own  view  of  any  of  tbe  defects  speci- 
fied in  tbe  Code  witbout  motion.  Id.  S  1186. 
We  know  of  no  case  which  sustains  appel- 
lant's contention.  12  Am.  &  Eng.  Enc.  Law, 
p.  1471.  cited  by  appellant,  expressly  states 
that  "tbe  motion  may  be  made  after  the  de> 
dslon  of  a  motion  for  a  new  trial,"  tiiongb 
the  two  cases  dted  by  tbe  author  to  this 
proposition  were  civil  cases.  The  motion  In 
arrest  of  judgment  was  properly  sustained, 
and  the  order  appealed  from  should  be  af- 
firmed. 

We  concur:    VANOLIEF.O.;  TEMPI/B,0. 

PER  OUKIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


SHEA  et  aL  t.  ROBINSON  et  al.     (No. 

18,232.) 

(Supreme  Court  of  California.     Feb.  28,  1894.) 

Attachkbbt  Lien— Fkiobitt— Falsb  Statembrt 
IS  Affidavit— Pleading. 
In  a  suit  to  have  a  subsequent  attach- 
ment decreed  a  prior  lien  on  attached  personal- 
ty, b^ause  the  affidnvit  of  the  prior  attachment 
falsely  stated  that  the  claim  sued  on  was  not 
secured  by  a  lien  on  the  personalty,  the  com- 
plaint averred  tliat  the  prior  attachment  was 
for  rent,  that  the  tenant  owned  the  attached 
personalty,  and  had  it  on  the  leased  premises, 
and  that  the  prior  attaching  creditor  did  "re- 
tain a  lien"  thereon  for  the  payment  of  the 
rent.  Held,  that  the  complaint  was  .insuffi- 
cient, since  it  failed  to  aver  facts  from  which 
tbe  comrt  could  see  that  'some  particular  kind 
of  lien  existed. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;   M.  K.  Harris,  Judge. 

Action  by  James  Shea  and  others  against 
R.  B.  Robinson  and  others  to  have  an  at- 
tachment on  personalty,  though  subsequent 
in  time^  decreed  to  be  a  prior  lien  to  anotb« 
attachment  on  the  same  personalty.  De- 
fendants demurred.  From  a  Judgment  for 
defendants,  plalntUfs  appeaL    Affirmed. 

L.  L.  Cory,  for  appellants.  B.  W.  Rlslcy, 
for  respondents. 

McFARLAND,  J.  A  demurrer  to  tbe  com- 
plaint was  sustained,  and,  platntifTs  electing 
not  to  amend,  Judgment  was  entered  for  de- 


fendants. PlalntiffB  appeal  tram  the  Judg- 
ment 

It  is  averred  In  the.  complaint  that  defend- 
ant Johnson  brought  an  action  against  de- 
fendant Zetz  to  recover  money  alleged  to  be 
due  from  the  latter  to  tbe  fwmer,  and  in 
said  action  caused  certain  described  persona) 
property  of  Zetz  to  be  attached;  and  that 
afterwards  plaintiffs  brought  an  action 
against  said  Zetz,  and  caused  the  same  prop- 
ettf  to  be  attached.  The  purpose  of  the 
present  action  is  to  have  it  decreed  that  the 
attachment  of  plalntifTs,  though  subsequent 
In  time,  is  a  prior  Uen  to  the  attachment  of 
Johnson.  There  is  no  averment  that  tbe 
money  sued  for  by  Johnson  was  not  Justly 
due  and  owing  to  blm  from  Zets,  or  that  the 
alleged  cause  of  action  in  Johnson  t.  Zetz 
was  In  any  way  false  or  fraudulent;  nor  Is 
there  any  averment  that  the  attachment  pro- 
ceedings in  that  action  were  on  tlielr  face 
in  any  way  Invalid.  It  is  averred,  however, 
that  the  statement  in  tbe  affidavit  of  attach- 
ment that  "tbe  olalm  sued  upon  had  not 
been  secured  by  any  mortgage  or  Uen  upon 
real  or  persocai  property,  or  any  pledge' 
of  personal  property,"  was  false;  that  John- 
son has  leased  certain  real  property  to 
Zetz;  that  bis  suit  against  Zetz  was  for  rent 
due  upon  the  lease;  and  that  Johnson  di'd 
"retain  a  lien"  ux>on  said  personal  property 
mentioned  in  the  complaint,  for  tbe  payment 
of  said  rent.  (It  seems  that  the  personal 
prcqperty  was  owned  by,  and  in  tbe  posses- 
sion of,  Zets,  and  was  on  tbe  leased  prem- 
ises.) There  is  no  other  attack  in  the  com- 
plaint on  the  validity  of  tbe  said  attachment 
proceedings. 

We  think  that  tbe  demurrer  was  properly 
sustained.  In  tbe  first  place,  as  plabitiffs 
do  not  attack  the  Justness  and  validity,  either 
in  whole  or  in  part,  of  Johnson's  cause  of 
action  against  Zetz,  it  is  doubtful  If  they 
could  avail  themselves  of  the  falsity  of  the 
affidavit  as  to  the  nonexistence  of  the  lien, 
even  if  that  falsity  were  sufficiently  averred. 
We  ha.ve  been  referred  to  no  case  in  which 
a  Junior  attachment  has  been  given  preced- 
«ice  over  a  prior  one,  where  the  good  faith 
of  tbe  debt  for  which  tbe  first  attachment 
issued  was  admitted.  The  general  rule  is 
that  where  the  claim  of  the  prior  attaching 
creditor  ii  for  a  bona  flde  debt,  without  tinge 
of  fraud,  sucb  an  objection  to  the  attacb- 
tnent  proceeding  as  that  insisted  on  In  tbe 
case  at  bar  cbn  be  successfully  made  only 
by  tbe  defendant  in  the  attachment  suit. 
Fridenberg  v.  Pierson,  18  Cal.  152;  Patrick 
V.  Montader,  18  CaL  435;  Harvey  v.  Foster, 
64  Cal.  296,  30  Pac.  849;  Scrivener  v.  Dietz, 
68  CaL  1,  8  Pac.  609;  Drake,  Attachm.  {  771. 
But  if  It  be  admitted  that  the  falsity  referred 
to  rendered  the  Johnson  attachment  wholly 
void,  so  that  a  stranger  could  successfully 
assail  It,  stiU  there  is  no  sufficient  averment 
of  suc^  falsity.  Tbe  only  averment  on  tbe 
subject  Is  that  Johnson  did  "retain  a  lien" 
on  tbe  said  personal  property.    If  there  could 
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be  any  clrcnmstances  nnder  which  a  mere 
general  averment  that  a  person  retained  a 
Hen,  withont  any  Intimation  of  Its  nature  or 
character,  could  be  considered  as  a  statement 
of  a  fact,  within  the  meaning  of  the  law  of 
pleading,  such  circumstances  do  not  appear 
on  the  face  of  the  complaint  in  the  case  at 
bar.  Indeed,  It  Is  hard  to  Imagine  what 
kind  of  a  lien  a  man  could  "retain"  on  per- 
sonal property  out  of  his  possession.  He 
might,  perhaps,  acquire  some  sort  of  a  lien 
on  such  property;  but  where  the  purpose  of 
a  pleader  is  to  aver  the  falsity  of  a  statement 
that  there  was  no  lien,  and  to  thereby  over- 
throw an  attachment,  be  certainly  should 
aver  some  facts  from  which  the  court  could 
see  that  some  particular  kind  of  lien  did  exist. 
There  are  some  additional  averments  In  the 
complaint .  that  said  Zetz,  before  plaintiffs' 
attachment  Issued,  confessed  Judgment  to 
Johnson,  upon  which  an  execution  was  is- 
sued and  levied  upon  the  property  In  ques- 
tion, and  also  gave  a  bill  of  sale  of  said  per- 
sonal property  to  Johnson,  without  change 
of  possession;  and  these  averments  are  some- 
what insisted  on  in  the  briefs.  We  cannot 
see,  however,  bow  plalntlfTs  were  Injured  by 
the  things  thus  averred.  The  amount  of 
the  Judgment  confessed  Is  not  stated,  and 
there  Is  no  avermoit  that  it  was  for  more 
than  was  Justly  and  legally  due.  The  bill 
of  sale  seems  to  have  t)een  of  little  conse- 
quence, and  It  does  not  appear  that  the 
value  of  the  property  was  greater  than  the 
Just  claim  of  Johnson.  The  Judgment  is  af- 
firmed. 

We  concur:    DB  HAVEN,  J.;  FITZGBR- 
KLD,  J. 


DOMICO  V.  CASSASSA     (No.  16,422.) 
(Supreme  Coxutt  of  California.     Feb.  27,  1894.) 
Heview  on  Appbal— Grant  o»  New  Tbiai,— 
confliotino  evidencs. 
Where  the  evidence  bearing  on  oppres- 
sion, frand,  or  malice  justifying  a  verdict  for 
exemplary   damages  is  conflicting,   the  court's 
action,  in  granting  a  new  trial   to   defendant 
unless  plaintiff  remit  all  of  the  verdict  in  ex- 
cess of  that  allowed  as  actual  damaKes,  is  an 
exercise  of  discretion,  and  not  reviewable. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;  R.  F.  Crawford,  Judge. 

Action  by  one  Domico  against  one  Cassassa. 
From  an  order  granting  a  ne\y  trial  to  de- 
fendant, on  certain  conditions,  plaintiff  ap- 
peals.   Affirmed. 

A.  B.  Ware  and  Rutledge  A  Pressley,  for 
appellant    Barham  &  Bolton,  for  respondent 

HARRISON,  J.  Action  to  recover  damages 
for  personal  Injuries  sustained  by  the  plain- 
tiff at  the  hands  of  the  defendant  The  Jury 
rend^ed  a  verdict  In  favor  of  the  plaintiff 
for  $750.  Upon  a  motion  for  a  new  trial  by 
the  defendant,  on  the  ground,  among  others, 
of  insufficiency  of  the  evidence  to  Justify  the 
verdict,  the  court  made  an  order  granting  the 


motion,  nnless  the  plaintiff  shonld.  wlttita 
20  days,  remit  all  of  the  verdict  above  JfK*) 
and  costs,  and,  if  such  remission  be  made,  that 
a  new  trial  be  denied.  The  plaintiff  declined 
to  remit,  and  has  appealed  from  the  order. 

The  evidence  in  the  record  falls  to  show 
that  the  actual  damage  sustained    by   the 
plaintiff  was  as  great  as  the  amount  of  the 
verdict  and  the  Jury  were  not  anthorlxed  to 
give  exemplary  damages,  unless   there  wa« 
some  evidence  of  oppression,  frand.  or  mal- 
ice.    Civ.  Code,  {  3294.     The  granting  or  de- 
nying a  new  trial  on  the  ground  that  the  evi- 
dence is  insufficient  to  Jtistify   the   rerdlct 
who-e  there  Is  a  substantial  conflict  in  the 
evidence,  rests  so  fully  In  the  discretion  ot 
the  trial  court  that  Its  action  is  conclosive 
upon  this  court  unless  it  appears  that  there 
has  been  an  abuse  of  such  discretion;    and 
It  Is  Immaterial  whether  the  evidence  Is  In- 
sufficient to  sustain  all,  or  only  a  ptKtlon  tA, 
the  Issues  on  which  the  Judgment  must  de- 
pend.    Whether  the  acts  of  the  defendant 
were  accompanied  by  oppression,  frand,  or 
malice,  so  as  to  authorize  the  giving  of  ex- 
emplary damages,  was  a  fact  to  be  deter- 
mined by  the  Jury  from  the  evidence  before 
It  and  upon  this  point  there  was  a  sabstan- 
tlal  conflict  of  evidence.     The  order  of  the 
Judge  granting  a  new  trial  shows  that  la  his 
opinion  the  evidence  was  insufficient  to  show 
that  there  had  been  any  fraud,  oppression, 
or  malice  on  the  part  of  the  defendant     The 
cases  cited  by  the  appellant  In  which  this 
court  has  refused  to  interfere  with  the  ver- 
dict of  a  Jury,  were  cases  In  which  the  trial 
court  had  itself  refused  to  grant  a  new  trial 
or  to  reduce  the  verdict    The  same  princi- 
ple which  precludes  an  interference  by  this 
court  In  such  cases  applies  when  tbe  trial 
court  has  granted  a  new  trial,  either  abso- 
lutely or  conditionally.     If  there  Is  no  evi- 
dence upon  an  Issue  which  Is  essential  to  the 
Judgment  a  verdict  or  finding  upon  sncb 
Issue  is  an  error  of  law,  which  may  be  re- 
viewed by  this  court     Mason  ▼.  Lord,  40  N. 
y.  484;    Conely  v.  McDonald.  40  Mich.  15a 
But,  if  the  verdict  or  finding  is  made  upon  a 
conflict  of  evidence,  the  sufficiency  of  tbe  evi- 
dence therefor  Is  a  question  of  fact   which 
the  trial  court  is  authorized  to  review;  and  if, 
in   its   opinion,    the  'verdict   Is   against   the 
weight  of  the  evidence,  it  is  Its  duty  to  set  It 
aside.     Dickey  y.  Davis,  39  GaL  568;  Sher- 
man V.  Mitchell,  4fl  Cal.  677;  Irring  r.  Cnn- 
ningham,  68  Cal.  300;    Curtiss  v.   Starr.  83 
Cal.  376,  24  Pac.  806;   BJorman  v.  Ft  Bragg 
Redwood  Co..  92  Cal.  600,  28  Paa  691.     la 
action  in  so  doing  is  the  exercise  of  a  legal 
discretion,  but  is  not  an  error  of  law  which 
can   be  reviewed   by  this   court     Brecken- 
ridge  v.  Crocker,  68  Cal.  403,  9  Pac   426; 
Nally  T.  McDonald,  77  Cat  284.  19  Pac:  418; 
Townsend  v.  Brlggs,  88  CaL  230,  26  Pac  108; 
Crooks  V.  Miller,  89  Cat  35,  26  Pac.  616.    The 
order  Is  affirmed. 

We   concur: 
SON,  Jf. 


QAROUTTB,   J.;    PATES- 
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LAND    &    LIVE-STOCK   CO.    et    al. 
SAME  T.  BADQKTTE. 

>reme  Court  of  Wyoming.    March  14, 1894.) 

ITABLS  MOBTQAOEB  —  AnEX-ACQUIKKS  FBOP- 
ERTT. 

An  equitable  mortgage  may  take  effect 
ifter-acqnired  property. 

a  rehearing.    Denied. 

or  prior  report,  see  35  Pac.  476. 

ONAWAY,  J.  It  is  urged  that  the  de- 
ively  executed  trust  deed  held  by  the  trial 
rt  and  by  this  court  to  be  an  equitable 
tgage  became  such  only  when  declared 
>e  so  by  the  Judgment  of  the  trial  court, 
are  of  the  opinion  that  such  Is  not  the 
The  court  did  not  make  an  equitable 
tga'ge  by  Its  decree,  but  found  one  al- 
ly existing,  which  It  foreclosed.  Much 
been  said  as  to  possible  fraud.  There  Is 
scintilla  of  evidence  tending  to  show 
id.  The  defectively  executed  trust  deed 
been  spoken  of  as  a  promise  to  execute 
-ust  deed  or  mortgage.  It  is  more.  It 
n  attempt  to  execute  a  legal  trust  deed, 
the  actual  execution  of  an  equitable 
tgage.  It  is  urged  that  an  equitable 
tgage  does  not  take  effect  on  after-ac- 
ed  property.  Why  not.  Is  not  apparent 
vould  seem  It  should  take  effect,  if  at 
according  to  its  terms,  so  far  as  these 
IS  are  lawful  and  valid.     Rehearing  de- 


EtOESBBCK,  a  J.,  and  BLAKE,  3.,  con- 


TOWNB  et  al.  v.  RTJMSET. 

>Kme  Court  of  Wyoming.     March  14, 1884.) 

30MESTBAD— DtTBATioN— Lobs  or  Fahilt. 

Rev.    St    t   2780,    provides    that    everr 

leholder,  being  the  head  of  a  family,  Bhall 

ntitled  to  a  homestead  exempt  from  execu- 

Section  2T81  provides  that   such   home- 

i  shall  only  be  exempt  while  occupied  as 

by  the  owner  thereof,  or  his  or  her  fam- 

t^tion  2782  provides  that  when  any  per- 

dies  seised  of  a  homestead,  leaving  a  widow 

Lusband  or  minor  children,  such  widow  or 

land  or  minor  children  shall  l>e  entitled  to 

homestead.     BM,  that  one   who   has   ac- 

ed  a  homestead  does  not  lose  his  right  to 

exemption  by  the  death  of  his  wife,  child- 

if  he  continnes  to  occupy  the  premises  as 

me. 

Tor  to  district  conrt,  Carbon  county; 
e  Knight  Judge. 

!tion  by  James  M.  Rnmsey,  Jr.,  against 
ens  M.  Towne  and  others,  to  enjoin  a 
under  execution.     Judgment  for  plain- 
Defendants  bring  wror.     AfiSrmed. 

bn  H.  Symons,  for  plaintiffs  In  »ror. 
>y  &  Van  Devanter  and  McMicken  ft 
ienbnrgh,  for  defendant  In  error. 
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came  the  owner  of  the  premises  in  question, 
and  continued  in  the  ownership  thereof  un- 
til November  19,  1889,  when  be  sold  the 
same  to  Rumsey,  the  defendant  in  error. 
Ash  was  a  bona  fide  resident  of  Rawlins, 
Wyo.,  the  town  in  which  the  premises  are 
situate,  and,  together  with  bis  wife,  occu- 
pied the  premises  as  a  home  from  1883  un- 
til June  22,  1885,  when  his  wife  died.  After 
her  death.  Ash,  who  bad  no  children  then 
living,  continued  to  live  upon  the  premises 
until  after  his  sale  of  the  same  to  Rumsey. 
During  this  time  he  habitually  ate  and  slept 
at  this  p.lace,  treated  it  as  his  home,  and 
had  no  other  place  of  abode.  After  bis 
wife's  death,  he  employed  a  servant,  and 
kept  bouse  for  some  time.  Then  a  niece 
kept  house  for  him;  and  thereafter  other 
people  lived  in  a  portion  of  the  house,  under 
an  oral  agreement  occupying  a  part  of  the 
bouse,  and  using  a  portion  of  the  furniture 
and  household  utensils  belonging  to  Ash; 
paid  bim  a  small  rental,  and  boarded  him, 
while  be  at  the  same  time  occupied  'the  re- 
maining part  of  the  house.  The  value  of 
the  bouse  and  lot  did  not  exceed  $1,500.  In 
May.  1887,  Ash  mortgaged  the  property  for 
$1,100;  and  November  19,  1889,  he  sold  it  to 
Rumsey  for  $1,500,  receiving  the  excess  over 
the  mortgage  debt,  Rumsey  agreeing  to  dls- 
ciiarge  the  mortgage  as  a  part  of  the  con- 
sideration, and  paying  to  the  mortgagee  the 
full  amount  thereof,  the  mortgage  being  dis- 
charged of  record.  The  conveyance  of  Ash 
to  Rumsey  was  by  sufficient  deed,  with  full 
covenants  of  warranty,  and  was  properly 
recorded.  In  May,  1888,  Towne  and  Symons 
obtained  a  Judgment  against  Ash  in  the  dis- 
trict court  for  Carbon  county  for  $631.28, 
and,  at  the  commencement  of  the  suit  of 
Rumsey,  (the  case  at  bar,)  were  proceeding 
to  sell,  and  were  about  to  sell,  the  prem- 
ises in  question  upon  an  execution,  then  in 
the  hands  of  the  sheriff,  issued  on  the  Judg- 
ment. Rumsey  had  no  actual  knowledge  of 
the  Judgment  until  the  'issuance  of  the  exe- 
cution thereon  in  June,  1891,  and  purchased 
the  property,  and  paid  the  mortgage,  and 
made  permanent  improvements  on  the  prop- 
erty, in  actual  ignorance  of  the  Judgment 
The  trial  court  held  that  the  property  was 
the  homestead  of  Ash,  and  was  exempt  from 
sale  upon  execution  for  bis  debts,  and  that. 
Ash  having  continued  to  reside  thereon  un- 
til after  the  sale  to  Rumsey,  the  property 
had  not  lost  its  homestead  character  by  the 
death  of  the  wife,  and  that  Rumsey  took 
the  same  free  from  any  lien  by  reason  of  the 
judgment  against  Ash,  and  a  decree  was  en- 
tered perpetually  enjoining  the  sale.  The 
trial  court  fm-ther  held  that,  even  If  the 
Judgment  were  a  Uen  upon  the  premises, 
Rumsey  would  be  entitled,  as  against  the 
defendants,  to  be  subrogated  to  the  rights  of 
tbe  mortgagee  against  the  property.    The 


Digitized  by 


Google 


102S 


PACIFIC  BEPOBTEB,  Vol.  35. 


(W70. 


defendants'  motion,  for  a  new  trial,  on  the 
ground  that  the  findings  of  fact  were  not 
miatnlned  by  the  evidence,  and  that  the  court 
erred  In  ItB  conclusions  of  law,  -was  over- 
ruled, and  they  Institute  proceedings  In  error 
in  this  court. 

A  homestead  is  acquired  under  the  pro- 
visions of  section  2780  of  the  Revised  Stat- 
utes: "Every  householder,  •  •  •  being 
the  head  of  a  family,  shall  be  entitled 
to  a  homestead,  not  exceeding  in  value  the 
sum  of  fifteen  hundred  dcdiars,  exempt  from 
.execution  and  attachment  arising  from  any 
debt,  contract  or  dvU  obligation  entered 
into  or  Incuri-ed."  The  duration  of  this  ex- 
emption is  covered  by  section  2781:  "Such 
homestead  shall  only  be  exempt,  a&  provided 
in  the  last  preceding  section,  while  occupied 
as  such  by  the  owner  thereof,  or  tlie  person 
entitled  thereto,  or  bis  or  her  family."  The 
Btattm  of  the  homestead  upon  the  death  of 
the  owner  is  regulated  by  section  2782,  which 
reads:  "When  any  person  dies  seized  of  a 
homestead,  leaving  a  widow  or  husband,  or 
minor  children,  such  widow  or  husband,  or 
minor  children,  shall  be  entitled  to  the  home- 
stead, but  In  case  there  is  neither  widow, 
husband  nor  minor  (^lldren,  the  homestead 
shall  be  liable  for  the  debts  of  the  deceased." 
The  right  to  alienate  the  homestead  is  limited 
by  section  2784:  "Every  owner  or  occupant 
(k  a  homestead  as  established  herein,  may 
voluntarily  sell,  mortgage  or  otherwise  dis- 
pose of  or  Incumber  the  same;  provided, 
that  every  such  sale,  mortgage,  disposal  or 
incumbrance  shall  be  absolutely  void,  unless 
the  wife  of  the  owner  or  occupant  of  such 
homestead,  if  he  have  any,  shall,  separate 
and  apart  from  her  said  husband,  freely  and 
voluntarily  sign  and  acknowledge  the  Instru- 
•nent  of  writing,  conveying,  mortgaging,  dis- 
posing of,  or  incumbering  such  homestead, 
and  the  ofllcer  tiiklng  such  acknowledgment 
shall  fully  apprise  her  of  her  right  and  the 
effect  of  signing  and  acknowledging  such  in- 
strument." The  proceeds  arising  from  the 
sale  of  a  homestead  not  exceeding  $1,500  are 
exempt,  and  any  subsequent  homestead  ac- 
quired by  such  proceeds  Is  also  exempt,  and 
no  Judgment  ot  other  claim  against  the  own- 
er of  the  homestead  fei  a  Hen  again-st  the 
same  In  the  hands  of  a  bona  fide  purchaser 
for  a  valuable  consideration.  Rev.  St.  $ 
2786.  These  statutory  provisions,  relating  to 
the  acquisition,  duration,  disposal,  and  alien- 
ation of  a  homestead,  plainly  point  to  the 
legislative  intent  that  the  exemption  is  not 
only  for  the  protection  of  the  family,  but  for 
the  benefit  of  the  debtor.  The  right  can  only 
be  acquired  by  the  head  of  a  family,  and  the 
continuance  of  the  right  is  dependent  upon 
the  occupancy  of  the  homestead  by  the  owner 
thereof,  or  the  person  entitled  thereto,  or 
his  or  her  family.  The  continuance  of  the 
homestead  exemption  doea  not  rest,  under 
our  statute,  upon  the  occupancy  of  the  home- 
stead by  the  owner  and  his  family  Jointly; 
but  the  c(mditlons  imposed  by  the  law  aa  an 


immunity  from  seizure  and  sale  nnder  legsl 
process  of  the  homestead  is  that  ot  occu- 
pancy by  the  owner  or  the  family.  In  the 
case  at  bar  the  occupany  of  Ash.  and  L:i 
wife  of  the  homestead  pnemises  was  coir 
tiuuous  until  her  death,  and  his  occupanry 
was  continuous  up  to  the  time  ot  the  sal'' 
to  Ilumsey.  The  evidence  is  undisputed  that 
he  treated  his  homestead  as  bis  home,  and 
that  be  had  no  other  place  of  abode.  Tb^ 
leasing  of  a  portion  of  the  premises  did  not 
destroy  any  tight  ot  homestead  therein  thst 
he  possessed  so  long  as  he  resided  thtn. 
and  made  It  his  home,  no  matter  to  -what  e':r- 
cumscribed  area  therein  he  limited  himself; 
and  we  do  not  thhik  this  contention  of  suf 
ficicnt  importance  to  consider.  It  has  bea 
held  that  a  temporary  leasing  of  the  entire 
homestead  is  not  a  renunciation  of  the  honj'»- 
stead  right.  Wap.  Homest  &  Ex.  p.  572. 
However  this  may  be,  surely  It  cannot  be 
doubted  that  a  rental  of  any  portion  of  tli;' 
premises  by  the  homestead  daimant  for  tfc<> 
purpose  of  eking  out  an  existence  is  not  fatal 
to  the  right. 

The  serious  question  in  the  case  Is  whethn- 
or  hot  the  right  of  homestead  ccmtinned  after 
the  death  of  the  wife  to  the  childless  wid- 
ower;   and  upon  this  propositioa,    althong?! 
the  weight  of  authority  is  In  favor  of  the 
contlmuince  of  the  right  to  tiie   snrvivln!: 
owner,  who  is  no  longer  the  h^d  of  a  fam- 
ily, there  are  many  well-written  and  wdl- 
consldered  opinions  to  the  contrary.     The  su- 
preme court  of  Arkansas,  "interpreting  thp 
law  accordlfig  to  its  spirit,  and  f<^owing  th'- 
current  adjudications,"  held  with  some  hes- 
itation tliat  when  the  association  of  person^ 
which  constitutes  the  family  is  broken  up. 
whether  by  separation  or  the  death  of  eonx' 
of  Its  members,  the  right  of  homestead  con- 
tinues in  the  former  head  of  the  famOy.  pro- 
vided he  resides  at  bis  old  home.     Stanley  t. 
Snyder,  43.  Ark.  429.     So,  also.  Is  the  deci- 
sion of  the  suprem'e  court  of  Illinois  under 
enactments  similar  to  our   statutes.     Kio- 
brel  V.  WiUis,  97  HI.  494.     WhUe  admitting 
that  there  was  much  force  in  the  observation 
that  the  homestead  act  has  respect  to  the 
family  of  the  debtor,  and  is  for  its  ben^t. 
and  that  in  any  case  where  this  family  rela- 
tion is  not  found  to  exist,  the  homestead  ex- 
emption does  not  subsist,  there  belns  then 
no  cause  for  the  application  of  the  law,  yet 
the  court  held  that— looking  at  another  sec- 
tion of  the  act,  providing  that,  upon  the  death 
of  the  original  owner  of  ttte  homestead,  the 
exemption    shall   oontinue  after   the    death 
for  the  benefit  of  the  surviving  sponse.  fo 
long  as  he  or  she  continues  to  occupy  the 
homestead— the  original  owner,   the  merito- 
rious cause  of  the  exemption,  must  be  re- 
garded with  equal  favor  as  the  survivor  of 
such  a  one  after  his  death.     The  court  aslc 
this  pertinent  question:     "If,  then,  the  home- 
stead exemption  may  continue  tn  such  sur- 
viving husband  or  wife  so  long  as  he  or  she 
continues  to  occupy  the  homestead,  withoat 
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stead  before  his  death, 
:&e  the  uomei^ad  estate  has  been  once 
ited  in  him,  should  not  the  homestead  ex- 
ption  continue  for  him  so  long  as  he  occu- 
'3  the  homestead  premises,  although  be 
y  have  ceased  to  be  a  householder  having 
ramlly?"  To  the  same  effect  is  the  opin- 
.  of  the  supreme  court  of  Kentucky  In 
ilts  V.  Sale,  17  S.  W.  148.  The  right  was 
d  to  continue,  as  the  debtor  had  done  noth- 
:  to  release  or  forfeit  the  right,  and  he 
>refore  could  not  be  deprived  of  the  right 
the  loss  of  his  family  by  misfortune.  We 
nk  our  statute,  construed,  as  it  must  lie, 

as  to  render  every  part  of  It  effective, 
itows  the  homestead  right  to  the  debtor, 
well  as  to  his  family;  and  where  once  tUs 
ht  is  acquired  by  the  head  of  a  family, 
i  is  maintained  by  occupancy  of  the  ex- 
pted   homestead  by  either  the  owner  or 

or  her  family,  the  right  continues.  In 
ler  words,  the  homestead  exemption  can 
7  be  divested  by  the  voluntary  act  <rf  the 
(d  of  the  family,  by  abandonment  or  di- 
t  renunciation  of  the  right.  The  right  ex- 
}  to  the  surviving  spouse  of  the  owner 
er  his  or  her  death,  and  such  a  survivcM' 
y  be  a  childless  widow  or  a  childless 
iower;  and  there  being  in  that  case  no 
nily,  and  consequently  no  head  of  a  fam- 
.  upon  whom  the  original  right  of  home- 
ad  is  conferred.  It  must  be  held  that  the 
ht  once  acquired  is  not  lost  to  the  sur- 
or  because  there  is  no  family  to  protect. 
In  need  of  the  shelter  and  sanctuary,  of  the 
ne.  The  continuance  of  the  right,  then, 
not  dependent  upon  the  continuance  of 
nily  rdations;  and,  this  being  so,  it  must 
conceded  that  the  right,  once  acquh-ed  by 

head   of  a  family,  may  continue   after 

family  relations  are  dissolved.  So  the 
lit  exists  also  during  the  life  of  the  owner, 
!  bead  of  a  family  at  the  time  the  right 
rued,  so  long  as  he  occupies  the  home- 
ad,  whether  he  has  been  deprived  of  his 
ally  by  death  or  by  other  circumstances. 
t  is  unnecessary  to  consider  the  other  ques- 
1  involved  in  this  case, — that  of  subrogat- 

Kumsey,  the  purchaser  of  the  homestead, 
the  rights  of  the  mortgagee  thereof.  It 
ms  that  Rumsey  would  be  subrogated  to 

rights  of  such  a  lienee,  having  paid  his 
ney  In  an  honest  endeavor  to  remove  all 
ambrances  upon  the  property.  The 
Dunt  of  the  lien  so  discharged,  with  inter- 

at  the  legal  rate,  sinca  the  date  of  Its 
isfaction,  would  amount  to  more  than  the 
lie  of  the  premises  at  the  time  of  the 
>,  as  shown  by  the  evidence.  However, 
i  not  our  purpose  to  treat  of  this  question 
ther,  as  it  follows  that  the  homestead 
it  of  William  lii.  Ash,  the  grantor  of  the 
endant  in  error,  accrued  in  the  premises 
iie  be  was  a  married  man,  and  continued 
rein  after  the  death  of  his  wife,  and  that 


in  error.  The  Judgment  of  the  district  court 
of  Cnrliott  county  will  be  afOrmed.  The  other 
justices  concur. 


LONDON,    PARIS    &   AMERICAN   BANK, 

Lamited,  et  al.  v.  SMITH  et  aL    (No. 

15,363.) 

(Sapreme  Court  of  California.    Feb.  27,  1894.) 

FaKTNBBSBIP   —  MOKTOAOB    BT    OnB   FaBTNEB  TO 

Secdkb  Fjkm  Debt— Effkot — Liability  of  Sob- 
vivixo  Paktnbb — Action  to  Foreclosb  Most- 
OAQE— Parties. 

1.  A  mortgage  to  secure  a  firm  debt  by  a 
partner,  in  the  absence  of  a  personal  covenant 
to  pay  the  firm  debt,  creates  in  him  no  personal 
obligation,  (Civ.  Code,  i  2828,)  bat  renders  him 
liable  as  surety. 

2.  On  the  death  of  a  partner  who  became 
■nrety  for  a  firm  indebtedness  by  mortgaging 
Us  land,  the  mortgagee  may  enforce  the  mort- 
gage without  first  exhausting  his  remedies 
against  the  sorviving  partner. 

3.  There  being  no  partnership  assets  witUn 
the  state,  and  the  surviving  partner  being  a 
nonresident,  he  is  not  a  necessary  party  to  such 
proceeding. 

Commissioners'  decision.  Department  Z 
Appeal  from  superior  court,  San  Mateo  coun- 
ty; George  H.  Buck,  Judge. 

Action  by  the  London,  Paris  &  American 
Bank,  Limited,  and  others,  against  Mary 
O.  Smith,  executrix  of  the  will  of  Andrew 
Smith,  deceased,  and  others,  to  foreclose  a 
mortgage.  From  a  Judgment  for  plaintiffs, 
and  an  order  denying  a  new  trial,  defendants 
appeal.    Affirmed. 

W.  G.  Witter  and  Edw.  F.  Fitzpatrick,  for 
appellants.    Stanly  &  Hayes,  for  respondents. 

HAXNBS,  0.  The  complaint  aUeges,  in 
substance,  that  on  the  24th  day  of  August, 
1885,  Andrew  Smith  applied  to  the  London, 
Paris  &  American  BaiUc,  Limited,  to  extend 
a  credit  accommodation  to  the  firm  of  Har- 
rington &  Smith,  a  copartnership  wliich  then, 
and  until  the  death  of  Andrew  Smith  in  Jan- 
nary,  1892,  existed  and  carried  on  business 
at  Seattle,  in  the  present  state  of  Washing- 
ton, and,  to  secure  the  same,  executed  to  the 
plaintiff  David  Cahn  a  deed  conveying  to 
him  certain  lands  situate  in  the  county  of 
San  Mateo,  in  this  state;  and  at  the  same 
time,  and  as  part  of  said  transaction,  the 
said  grantor  and  grantee  entered  into  an 
agreement,  reciting  among  other  things,  "tliat 
said  conveyance  is  Intended  to  secure  the 
payment  to  the  London,  Paris  and  American 
BanlE,  Limited,  of  all  sums  of  money  which 
are  now,  or  may  hereafter  become,  due  from 
the  party  of  the  first  part,  or  the  firm  of 
Harrington  and  Smith,  of  Seattle,  WashUig- 
ton  Territory,  with  interest,  and  all  costs 
and  charges  incurred  by  said  party  of  the 
second  part,  together  with  interest  on  all 
said  Indebtedness  at  the  rate  of  eight  per 
cent,  per  annum.   And  it  is  agreed  that  so 
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long  as  the  saia  party  of  the  first  part,  or 
the  said  firm  of  Harrington  and  Smith,  shall 
be,  or  continue  to  be,  Indebted  to  the  said 
London,  Paris  and  American  Bank,  Limited, 
from  any  cause  or  on  any  account,  that 
the  said  party  of  the  second  part  shall  hold 
the  title  to  said  property  as  security  therefor; 
and  that  in  the  event  of  the  failure  or  re- 
fusal of  the  said  Andrew  Smith,  or  of  the 
said  firm  of  Harrington  and  Smith,  at  any 
time,  to  pay  to  the  London,  Paris  and  Amer- 
ican Bank,  Limited,  any  sum  or  stuns  of 
money  which  may  be  due  or  payable  to  It, 
an  action  may  be  brought  by  the  said  David 
Cahn  to  enforce  the  payment  thereof  by  a 
sale  of  the  said  premises,  and  the  application 
of  the  proceeds  to  the  payment  of  such  In- 
debtedness, together  with  Interest  at  the  rate 
of  eight  per  cent.  (8%)  per  annum,  and  all 
costs  and  charges  Incurred  in  respect  to  such 
property,  growing  out  of  the  preservation 
thereof  and  the  enforcement  of  said  lien, 
with  Interest,  Including  a  reasonable  counsel 
fee."  The  complaint  sets  out  several  prom- 
issory notes  alleged  to  have  been  made  by 
Harrington  &  Smith  to  said  bank,  the  earli- 
est of  which  bears  the  date  July  5,  18S9, 
and  admits  certain  payments  thereon;  and 
also  alleges  that,  at  varioiis  times  during  the 
year  1891,  said  bank  loaned  to  Harrington  & 
Smith  various  other  sums,  amounting  in  the 
aggregate  to  $937.23;  that  after  the  appoint- 
ment and  qualification  of  the  defendant 
Mary  C.  Smith  as  executrix,  the  said  claims 
of  the  bank,  amounting  to  $70,937.23,  and 
interest  thereon,  were  duly  presented  for  al- 
lowance, and  were  rejected,  and  this  action 
was  brought  to  subject  the  land  to  the  pay- 
ment of  said  (dalms  under  the  lien  created 
by  said  deed  and  contract,  and  to  secure  a 
Judgment  against  the  executrix  for  any  defi- 
ciency, to  be  paid  In  due  course  of  adminis- 
tration. Mary  0.  Smith  Is  the  widow,  and 
the  minor  defendants  the  children,  of  An- 
drew Smith,  deceased.  To  this  complaint 
the  defendants  demurred,  upon  the  ground 
that  It  did  not  state  facts  suflBclent  to  con- 
stitute a  cause  of  action  agalust  them,  and 
also  for  defect  of  parties  defendant,  in  that 
W.  A.  Harrington,  the  surviving  partner  of 
Harrington  &  Smith,  was  a  necessary  party 
defendant,  and  upon  the  further  ground  that 
plaintiffs  had  not  exhausted  their  remedies 
against  the  copartnership,  nor  presented  their 
claim  to  the  surviving  partner.  Other  tech- 
nical grounds  of  demurrw  were  afterwards 
cured  by  amendments  to  the  complaint,  and 
are  not  urged  here.  The  demurrer  was  over- 
ruled, and  the  defendants  answered,  and 
among  other  defenses  alleged  that  the  claims 
mentioned  in  the  complaint  had  not  been 
established  as  an  Indebtedness  of  the  firm 
of  Harrington  &  Smith  in  any  action  brought 
against  the  partnership  or  the  survlvhig  part- 
ner; that  plaintiff  should  first  have  recourse 
against  the  partnership  property,  before  pro- 
ceeding upon  the  mortgage  deed  given  by 


Andrew  Smith,  and  that  It  was  not  alleged 
that  the  copartnership  was  insolvent.  Find- 
ings were  filed,  and  a  decree  entered  as 
prayed  for  in  the  complaint;  except  as  to 
a  deficiency  Judgment,  which  was  waived 
and  defendants  appeal  from  the  Judgment 
and  an  order  denying  their  motion  for  a  new 
triaL  Several  exceptions  were  taken  to  the 
admission  of  evidence,  raising  substantially 
the  same  questions  which  were  presented  by 
the  demurrer.  The  only  findings  necessary 
to  be  noticed  are  to  the  effect  that  the  busi- 
ness of  the  firm  was  conducted  at  Seattle, 
in  the  state  of  Washington,  where  Harring- 
ton resides;  that  neither  Harrington  nor  the 
firm  had  any  assets  In  the  state  of  California; 
"and  that  there  Is  due,  owing,  and  unpaid 
from  the  late  firm  of  Harrington  &  Smith 
to  the  plaintiff,  the  London,  Paris  &  Amer- 
ican Bank,  Limited,  the  full  sum  of  $S5,02L- 
08,  for  which  said  mortgaged  premises  are 
bound."  Appellants'  argument  is  directed  to 
two  prepositions:  (1)  That  plalntlfiT  is  re- 
quired first  to  exhaust  the  liability  of  the 
stirvlving  partner;  and  (2)  that  the  surviT- 
ing  partner  is  a  necessary  party  to  this  ac- 
tion, even  if  it  can  be  maintained  with- 
out first  proceeding .  against  the  sorrirlns 
partner. 

The  first  proposition  presents  no  serious 
difficulty.  The  deed  and  contract  constitute 
a  mortgage,  and  we  wlU  so  call  It.  This 
mortgage  contained  no  personal  covenant  for 
the  payment  of  the  liabilities  of  the  firm. 
The  mortgagor  was  liable  theref<Kr  as  a  part- 
ner, but  he  assumed  no  new  personal  obliga- 
tion. "A  mortgage  does  not  bind  the  mort- 
gagor personally  to  perform  the  act  for  the 
performance  of  which  It  Is  a  security,  unless 
there  Is  an  express  covenant  therehi  to  that 
effect"  Civ.  Code,  S  2928.  By  executing 
the  mortgage,  he  hypothecated  or  pledged 
the  land  as  security  for  the  Indebtedness  of 
the  firm.  If  he  had  glvoi  his  personal  ob- 
ligation toe  the  payment  of  the  debts  of  the 
firm.  It  would  be  readily  understood  that  he 
occupied  the  position  of  a  surety  for  the  firm. 
"A  surety  is  one  who  at  the  request  of  an- 
other, and  for  the  piurp^se  of  securing  to  him 
a  benefit,  becomes  responsible  for  the  per- 
formance by  the  latt»  of  some  act  In  fkror 
of  a  third  person,  or  hypothecates  property 
as  security  therefor."  Civ.  Code.  |  2S31; 
Hassey  v.  Wilke,  55  CaL  628.  Here  tbe  ob- 
ligation of  the  surety  Is  severaL  The  mort- 
gage created  no  new  obligaticHi  against  the 
firm  or  the  surviving  partner.  The  firm  was 
bound  by  Its  promissory  notes;  the  surety- 
ship was  created  by  a  separate  Instromoit 
"Persons  severally  liable  npon  the  same  ob- 
ligation or  Instrument,  Indudlng  parties  to 
bills  of  exchange  and  promissory  notes,  and 
sureties  on  the  same  or  separate  instruments, 
may  all  or  any  of  them  be  Included  in  tbe 
same  action,  at  the  option  of  the  plalntifl.** 
Code  Olv.  Proc.  S  38a  "It  Is  well  settled  in 
this  state,  as  elsewhere,  that  mere  dday  of 
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the  creditor  to  proceed  against  the  principal 
will  not  discharge  the  surety."  Bull  v.  Coe, 
77  Cal.  60,  18  Pac.  808,  and  cases  cited.  It 
is  therefore  clear  that  the  surety  may  not 
only  be  sued  separateiy,  but  that  it  is  not 
required  that  the  creditor  shall  first  proceed 
against,  or  exhaust  his  remedies  against,  the 
principal  debtor,  unless  some  special  circum- 
stance requires  a  departure  from  the  general 
rule  as  to  necessary  parties. 

The  circumstances  relied  upon  to  sustain 
the  proposition  that  the  surviving  partner  is 
a  necessary  party  are  that  the  mortgage  was 
not  given  to  secure  a  promissory  note  or  oth- 
er obligation  of  the  firm  set  out  or  described 
in  the  mortgage,  or  a  specified  sum  then  ad- 
mitted by  the  mortgagor  to  be  due,  nor  for 
a  specified  sum  then  or  thereafter  to  be  ad- 
vanced or  loaned  by  the  mortgagee,  but  "of 
all  sums  of  money  which  are  now,  or  may 
hereafter  become,  due  from  the  party  of  the 
first  part,  or  the  firm  of  Harrington  and 
Smith,  of  Seattle,  Washington  Territory,  with 
Interest,  and  all  costs  and  charges,"  etc.  No 
part  of  the  indebtedness  described  In  the 
complaint  was  Incurred  for  nearly  foor  years 
after  the  mortgage  was  given,  and  no  part  of 
it  was  the  individual  Indebtedness  of  An- 
drew Smith.  If  the  decree  herein  is  paid  by 
appellants  In  exoneration  of  the  land,  or  the 
land  Is  sold  under  the  decree,  they  will  have 
the  right  to  proceed  against  Harrlng:ton,  the 
Riu^iving  partner,  for  reimbursement  or  con- 
tribution; but  In  an  action  for  that  purpose 
the  surviving  partner  would  not  be  boimd  by 
ihis  decree,  and  it  could  not  be  used  in  evi- 
dence against  him,  to  establish  the  amount 
of  his  indebtedness  to  the  bank.  The  result, 
therefore,  would  be,  not  only  that  appellants 
in  such  action  would  be  obliged  to  establish 
the  amount  of  the  partnership  liability  to  the 
bank,  but,  if  the  amount  so  established 
should  be  less  than  they  had  paid  to  the 
bank,  they  would  lose  the  difference;  nor 
could  they  have  recourse  against  the  bank, 
as  they  are  bound  by  the  decree,  while  the 
fact  might  be  that  the  true  amount  due  the 
bank  was  less  than  the  decree,  but  more  than 
their  Judgment  against  the  surviving  part- 
ner. These  considerations  show,  at  least 
that  the  surviving  partner  would  be  a  proper 
party  to  the  action,  and  this  much  is  not  dis- 
puted by  respondents.  But  the  question  Is 
whether  he  is  a  necessary  or  Indispensable 
party.  In  Shields  v.  Barrow,  17  How.  130, 
the  court  pointed  out  three  classes  of  parties 
to  a  bill  in  equity,  viz.:  "(1)  Formal  parties. 
(2)  Persons  having  an  interest  in  the  contro- 
versy, and  who  ought  to  be  made  parties,  in 
order  that  the  court  may  act  on  the  rule  which 
requires  It  to  decide  on  and  finally  determine 
the  entire  controversy,  and  do  complete  jus- 
tice, by  adjusting  all  the  rights  involved  in 
it.  These  persons  are  commonly  termed  nec- 
essary parties;  but  If  their  Interests  are  sep- 
arable from  those  before  the  court,  so  that 
the  court  can  proceed  to  a  decree,  and  do 
complete  and  final  Justice,  without  affecting 


other  persons  not  before  the  court,  the  latter 
are  not  Indispensable  parties.  (3)  Persons 
who  not  only  have  an  interest  In  the  contro- 
versy, but  an  Interest  of  such  a  nature  that 
a  final  decree  cannot  be  made  without  either 
affecting  that  interest  or  leaving  the  contro- 
versy  In  such  condition  that  Its  final  termi- 
nation may  be  wholly  Inconsistent  with  eq- 
uity and  good  conscience."  See,  also,  Cassl- 
dy  V.  Shimmin,  122  Mass.  411. 

It  Is  clear  that  the  surviving  partner  is 
not  a  necessary  party  in  the  sense  that  he  is 
or  would  be  prejudiced  by  the  decree,  since 
It  cannot  be  enforced  against  him,  and  he 
would  not  be  concluded  by  it  In  an  action 
brought  by  appellants  for  contribution  or  re- 
imbursement; but  he  comes  within  a  class 
of  necessary  parties,  not  because  of  his  in- 
terest, nor  that  of  the  plaintiffs,  but  where 
his  presence  as  a  party  Is  necessary  to  the 
full  protection  of  the  defendants  before  the 
court.  In  speaking  of  the  subject  of  neces- 
sary parties,  Story,  In  bis  work  on  Equity 
Pleading,  (at  section  138,)  says:  *'In  the 
next  place,  an  interest  of  the  absent  parties 
In  the  subject  matter,  ex  directo,  which 
may  be  injuriously  affected,  is  not  indis- 
pensable to  the  operation  of  this  rule;  for, 
If  the  defendants  actually  before  the  court 
may  be  subjected  to  undue  inconvenience, 
or  to  danger  of  loss,  or  to  future  litigation, 
or  to  a  liability  under  the  decree,  more  ex- 
tensive and  direct  than  if  the  absent  par- 
ties WMe  before  the  court,  that  of  Itself  will, 
In  many  cases,  as  we  shall  presently  see, 
furnish  a  sufficient  ground  to  enforce  the 
rule  of  making  the  absent  persons  parties." 
So  Chancellor  Wallworth,  In  Bailey  v.  In- 
glee^  2  Paige,  279,  said:  "Persons  are  nec- 
essary parties,  •  •  •  where  the  defend- 
ants already  before  the  court  have  such  an 
Interest  In  having  them  made  parties  as  to 
authorize  those  defendants  to  object  to  pro- 
ceeding without  such  parties."  The  com- 
plaint, however,  alleges  the  nonresldence  of 
the  surviving  partner,  and  that  there  are 
no  assets  of  the  partnership  within  this 
state,  and  respondents  rely  upon  these  aver- 
ments, which  are  not  denied,  as  an  excuse 
for  not  making  him  a  party.  I  think  this 
brings  the  case  within  well-recognized  ex- 
ceptions to  the  genial  rule.  "The  first  ex- 
ception to  the  rule,  which  we  shall  notice. 
Is  the  utter  Impracticability  of  making  the 
new  or  necessary  parties.  This  occurs,  of 
course,  when  such  new  parties  are  without 
the  Jurisdiction  of  the  court,  and  when,  con- 
sequently, they  cannot  be  reached  by  the 
process  of  the  court.  In  such  a  case,  to  re- 
quire such  persons  to  be  made  parties  would 
be  equivalent  to  a  dismissal  of  the  suit,-  and 
amount  to  a  denial  of  Justice.  Hence,  It  Is 
a  common  rule  of  the  coiut  that,  when  a 
person  who  ought  to  be  a  party  Is  out  of  the 
jurisdiction  of  the  court,  if  the  fact  is  stated 
in  the  bill  and  admitted  by  the  answer,  or 
proved  (If  denied)  at  the  hearing,  that  of  It- 
self constitutes  a  sufficient  groiutd  for  dIp-_ 
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penslng  wltb  bis  being  made  a  party,  and 
the  court  will  proceed  to  a  decree  without 
him."  Story,  Eq.  PI.  i  78.  The  author  In 
the  same  section  applies  It  to  a  bill  against 
a  partnership,  but  adds  the  qualification 
"that  it  can  be  done  without  manifest  In- 
justice to  the  absent  partner."  See,  also, 
Cockburn  v.  Thompson,  16  Ves.  32C;  Towle 
V.  rierce,  12  Mete.  (Mass.)  329;  Milligan  v. 
MilleUge,  3  Cranch,  220;  West  v.  Randall,  2 
Mason,  181-190.  Fed.  Cas.  No.  17,424.  But 
this  case  is  more  clearly  within  the  excep- 
tion than  most  of  the  cases  above  cited,  for 
the  reason  that  this  action  Is  not  upon  an 
engagement  of  the  partnership,  but  to  fore- 
close a  mortgage  made  by  Andrew  Smith, 
one  of  the  partners,  upon  real  estate  situ- 
ated here,  and  which  could  only  be  fore- 
closed In  an  action  brought  In  the  county 
where  the  land  Is  situated,  and  In  which  the 
surviving  partner  has  no  Interest.  The  mort- 
gage might  hare  contained  a  condition  that 
the  Indebtedness  should  first  be  ascertained 
by  an  action  against  the  firm,  or  an  admis- 
sion of  the  amount  by  the  firm,  or  that  a  lia- 
bility under  the  mortgage  should  only  be  t<x 
such  amount  as  should  remain  unpaid  after 
exhausting  the  partnership  liability.  In  the 
absence  of  some  restriction  of  the  character 
Indicated,  It  would  be  unreasonable  to  re- 
quire that  plalntilTs  should  go  to  another 
state,  and  exhaust  their  remedies  against  the 
surviving  partner,  or  even  ascertain  by  Judg- 
ment the  amount  of  the  debt  due  to  it,  be- 
fore proceeding  against  the  surety,  who  had 
imposed  no  such  condition. 

It  is  not  necessary  to  review  the  numerous 
cases  cited  by  counsel  for  appellants.  They 
apply  to  actions  upon  the  partnership  obli- 
gation alone  against  the  estate  of  a  deceased 
partner,  and  not,  as  here,  to  a  several  obli- 
gation created  against  the  Individual  prop- 
erty of  the  deceased  partner,  whereby  he 
became  a  surety  for  the  firm.  If  plaintiffs 
had  Insisted  upon  a  deficiency  judgment 
against  the  estate  of  Andrew  Smith,  to  be 
paid  in  due  course  of  administration,  these 
authorities  would  apply,  for,  as  the  mort- 
gagor did  not  covenant  that  he  would  pay 
the  debt  of  the  firm,  no  personal  liability 
was  created  by  the  mortgage,  and,  as  to  any 
deficiency  after  exhausting  the  mortgaged 
property,  the  liability  could  only  rest  upon 
the  legal  liability  of  the  deceased  as  a  part- 
ner, and  not  as  a  surety.  It  Is  said  In  ap- 
pellants' reply  brief  that  Jurisdiction  of  Har- 
rington's person  could  have  been  obtained, 
but  It  Is  not  shown  how.  The  record  dis- 
closes no  fact  Justifying  the  statement.  The 
judgment  and  order  appealed  from  should 
be  affirmed. 

We  concnr:    BBIX3HER,  C;  SEAULS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 


DIXON  V.   PLUNS.    (No.   14,429.) 
(Supreme  Court  of  California.    March  2,  1894.) 

NJSW  TbIAL— MlSCONDlCT  OF  JUBT — CUXXCM  VtK- 

DicT— Evidence. 
Where  the  fact  that  one  or  more  jnron 
were  induced  to  assent  to  a  verdict  "by  a  resort 
to  tha  determination  of  chance"  may  be  provf>> 
by  affidavits  of  jurors,  (Code  Civ.  Proc  f  Cj.. 
sul'd.  2,)  and  there  is  a  finding  of  the  trial  cour;. 
supported  by  the  evidence  on  a  motion  for  a  new 
trial  because  of  such  mi8co.ndnct,  that  the  ver- 
dict was  not  arrived  at  by  a  resort  to  chaoce. 
an  order  refusing  to  grant  a  new  trial  will  ny: 
be  disturbed^  though  one  of  the  jurors  made  alt- 
davit  that  It  was  so  arrived  at,  and  that  be 
waa  induced  thereby  to  assent  to  it. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  Elngene  Gar- 
ber,  Judge. 

Action  by  Kate  E.  Dixon  against  J.  F.  W. 
Pluns  for  personal  Injuries.  Plaintiff  bad 
Judgment,  and,  from  an  order  denying  his 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

H.  C.  Fh-ebaugh,  for  appellant.     Nagle  & 

Nagle,  for  respondent. 

GAROUTTE,  J.  This  case  ha»  previously 
been  before  the  court  See  98  CaL  3S1.  33 
Pac.  268.  At  that  time  the  appeal  from  the 
Judgment  was  not  passed  upon,  but  the  ap- 
peal from  the  order  denying  a  new  trial 
was  sustained,  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  hear  evidence 
upon  the  manner  In  which  the  Jury  arrived 
at  their  verdict,  and  thereupon  to  pass  upon 
the  motion  for  a  new  trlaL  This  course  was 
followed  by  the  lower  cotirt,  and  th^eafta 
the  motion  was  denied,  and  this  appeal  taken 
from  the  Mrder  denying  the  same.  Tbe  ap 
idlcatlon  for  a  new  trial  was  based  solely 
upon  the  ground  that  tbe  Jury  had  been 
guilty  of  misconduct,  In  this:  that  tbe  ver- 
dict was  arrived  at  by  a  resort  to  chance: 
and  evidence,  both  oral  and  by  affidavit, 
was  presented  to  the  trial  court  for  its  en- 
lightenm^it  upon  that  question.  The  coun 
found  that  the  verdict  was  not  arrived  at 
by  a  resort  to  the  determination  of  chance. 
that  the  Jury  was  not  guilty  of  mlBconduct. 
and  denied  the  motion  for  a  new  trial. 

Section  657,  subd.  2,  Code  Civ.  Proa,  prx>- 
vldes.  substantially,  that  whenever  any  one 
or  more  of  the  Jur(Mr8  have  been 'induced  to 
assent  to  any  general  or  special  verdict,  or 
to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  de- 
termination of  chance,  such  fact  may  be 
proven  by  the  afildavits  of  Jurors.  In  the 
present  case,  one  Koster  made  affidavit  that 
the  verdict  was  arrived  at  by  resorting  to 
like  determination  of  chance,  and  that  he 
waa  Induced  to  assent  thereto  in  that  man- 
ner. It  is  now  Insisted  that  bis  affidavit 
must  be  taken  as  true,  as  far  as  bis  own 
conduct  Is  concerned,  and  that,  he  bring  so 
induced  to  assent,  the  verdict  must  be  set 
aside.     Koster's  affidavit  appears  to  consist 
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of  two  portions— First,  the  rerdlct  waa  a 
chance  verdict;  second,  be  waa  Induced  to 
consent  to  It  by  reason  of  that  fact  But 
the  rock  uimu  which  his  contention  is  sliat- 
tered  is  located  in  the  finding  of  the  court 
that  the  verdict  was  not  a  chance  verdict.  If 
it  was  not  a  chance  verdict,  he  could  not 
have  been  induced  to  assent  to  it  for  the 
reuson  that  it  was  such  a  verdict;  and  the 
second  portion  of  his  affidavit,  ex  necessitate, 
falls  with  the  first  As  is  said  in  Dlzon  v. 
Pluns,  supra,  "Courts  are  not  inclined  to 
set  aside  verdicts  for  the  reasons  here  urged;" 
and  the  evidence  in  this  case  greatly  pre- 
ponderates in  favor  of  the  finding  of  the 
court  Appellant's  counsel  rely  upon  the 
late  case  of  Gordon  v.  Trevarthan,  34  Pac. 
1S5,  from  the  supreme  court  of  the  state  of 
Montana.  Upon  the  facts  of  that  case,  we 
think  the  trial  court  should  not  have  set 
aside  the  verdict,  but  Its  actlm  appears  to 
have  been  sustained  by  the  appellate  court 
by  Invoking  the  well -recognized  rule  that  the 
decision  of  the  trial  court  upon  a  matter  in- 
volving a  substantial  conflict  In  the  evidence 
wUl  not  be  disturbed.  By  affirming  the  ac- 
tion of  the  trial  court  In  the  present  case 
upon  a  matter  of  conflicting  evidence,  we 
are  only  doing  as  was  done  by  the  court  In 
Gcnrdon  v.  Trevarthan.  If  that  case  be  con- 
strued as  taking  broader  grounds  ux)on  this 
question,  it  trespasses  upon  the  views  we  en- 
tertain. For  the  foregoing  reasons.  It  is 
ordered  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:  DB  HAVEN,  X;  PATBHSON, 
J.;  HARRISON,  J.;  McFARLAND,  J.; 
FITZGERALD,  J. 


In  re  McDOWELL'S  ESTATE.    (No.  18,227.) 
<Supreme  Court  of  Oalifomi*.    Mardt  2,  1894.) 

HOHESTSAD. 

A  bailding  used  primarily  as  an  hotel 
cannot  be  regarded  as  a  homestead,  though  the 
owner  and  his  wife  reside  there  for  the  purpose 
of  carrying  on  the  buainesa. 

Commiseloners*  decision.  Department  1. 
Appeal  from  superior  court,  Siskiyou  county; 
J.  S.  Beard,  Judge. 

In  the  matter  of  the  estate  of  J.  E.  Mc- 
Dowell, an  Insolvent  debtw.  From  an  or- 
der refusing  to  set  apart  to  him  an  hotel  as 
homestead,  he  appeals.     Affirmed. 

Warren  &  Taylor,  (T.  M.  Osmont,  ot  coun- 
sel,) for  appellant  L.  F.  Coburn,  for  re- 
8pond«it 

BELCHER,  0.  This  Is  an  appeal  by  J. 
E.  McDow^,  an  InsolvHit  debtor,  from  an 
order  refusing  to  set  apart  to  him  certain  real 
property  as  a  homestead.  The  appellant  was 
adjudged  to  be  an  insolvent  debtor  on  the 
21st  day  of  January,  1803,  by  the  superior 
«ourt  of  Siskiyou  county.  At  that  time  he 
wax  the  owner  of  the  property  in  question. 


which  consisted  oi  certain  land  and  the  buUd" 
ing  thereon  in  the  town  of  Slsson.  Ten  days 
later  be  filed  a  petitimi  asking  to  have  the 
property  set  apart  to  him  as  a  homestead. 
The -application  was  opposed  by  some  of  his 
creditors,  and,  after  a  hearing,  was  denied 
by  the  court  The  findings  of  the  court  were, 
in  substance,  as  follows:  Dturlng  the  year 
1886,  appellant  was  engaged  in  conducting  an 
hotel  and  boarding  house  at  McCIoud,  and  In 
the  spring  of  1887,  at  the  request  of  friends, 
be  erected  the  said  building  at  Sisson  for  the 
special  purpose  of  boarding  and  lodging  rail- 
road men  and  the  public  generally.  As  first 
constructed,  the  building  consisted  of  a  bar- 
room, office,  dining  room,  and  eight  sleeping 
rooms,  but  during  the  year  it  was  enlarged 
somewhat  A  large  sign  was  placed  upon  It, 
designating  It  as  the  El  Monte  Hotel,  and  by 
that  name  It  was  advertised  in  the  newspa- 
pers and  by  cards.  From  the  time  ot  Its 
completion.  In  the  spring  of  1887,  until  June 
12,  1800,  appelant  used  the  said  building 
primarily  as  an  hotel.  For  the  purpose  of 
conducting  the  same  as  an  hotel,  he  employed 
chambermaids,  cooks,  and  waiters,  and  his 
wife  superintended  the  chamber  work  and 
dining  room,  and  he  had  a  general  supervi- 
sion and  conducted  a  bar  In  the  house.  His 
wife  died  in  August  1889,  at  tiie  city  of  Los 
Angeles,  leaving  a  female  child,  who  was  sub- 
sequently taken  to  Slsson,  and  kept  In  the  El 
Monte  for  about  two  months,  and  then  re- 
turned to  Los  Angeles.  On  November  20, 
1889,  appellant  made  and  filed  for  record  a 
declaration  of  homestead  upon  the  said  prem- 
ises, and  the  same  was  duly  recorded  In  the 
office  of  the  county  recorder.  On  Jime  12, 
1800,  appellant  leased  the  whole  of  the  said 
premises  as  an  hotd  for  the  term  of  one  year, 
and  did  not.  In  the  lease,  reserve  any  p<»tIon 
thereof  for  his  own  use.  The  court  further 
found  "that  said  hotel,  ever  since  Its  con- 
struction In  1687,  has  been  used  primarily  as 
an  hotel,  and  not  as  a  home  of  the  said  James 
E.  McDowell;  that  the  residence  of  said 
James  B.  McDowell  therein  has  been  for  the 
purpose  of  managing  and  conducting  the 
business  of  an  hotel,  and  for  no  other  pur- 
pose;'' and,  as  conclusions  of  law,  "that  the 
said  James  B.  McDowell,  at  the  time  he  filed 
for  record  his  aforesaid  declaration  of  home- 
stead, was  not  entitled,  under  the  law,  to  file 
said  declaration  upon  sold  real  estate,"  and 
"that  he  Is  not  now  entitled  to  have  the  said 
property  set  apart  to  hl'm  as  a  homestead." 

The  only  specifications  found  In  the  bill  of 
exceptions,  and  the  only  grounds  urged  for  a 
reversal  of  the  order,  are  that  the  last  two 
findings  which  we  have  quoted  were  not  Jus- 
tified by  the  evidence,  and  that  the  conclu- 
sions of  law  were  not  supported  by  the  facts 
found.  It  Is  objected  for  respondents  that 
the  findings  not  assailed  are  sufficient  to  up- 
hold the  order  appealed  from;  but,  waiving 
that  point,  the  order  cannot  in  our  opinion, 
be  disturbed  upon  either  ot  the  grounds  urged 
for  Its  reversal  The  evidence  clearly  tended 
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to  sbovt  that  the  building  waa  constructed  to 
be  used,  and  that  from  the  time  of  Its  con- 
struction It  was  used,  primarily  and  princi- 
pally as  au  hotel  for  the  accommodation  of 
the  public,  and  it  was  being  so  used  by  appel- 
lant at  the  time  he  filed  his  declaration  of 
homestead.  This  being  so,  the  case  is  plain- 
ly within  the  rule  declared  in  Laughlln  v. 
■Wright,  63  Cal.  113.  In  that  case  It  was 
said:  "The  use  of  the  property  is  an  Impor- 
tant element  to  be  considered;"  and  it  was 
held  that,  when  the  property  Is  primarily  and 
chiefly  used  as  an  hotel  for  the  accommoda- 
tion of  the  public,  It  would  be  doing  violence 
to  the  statute  to  regard  It  as  a  homestead, 
although  the  owner  may  redde  there  with 
his  family  for  the  purpose  of  carrying  on  the 
business.  What  was  said  in  that  case  upon 
this  subject  was  not  obiter  dictum,  and  the 
decision  has  never  been  overruled.  In  Heath- 
man  V.  Holmes,  94  Cal.  296,  29  Pac.  404.  the 
case  Is  referred  to  and  distinguished  from  the 
one  then  under  consideration,  but  the  cor- 
rectness of  the  decision  Is  not  questioned 
when  limited  to  the  facts  involved  In  It  Up- 
on the  authority  of  Laughlln  v.  Wright,  su- 
pra, the  order  appealed  from  here  should  be 
affirmed. 

We  concur:   TEMPLE,  C;  HAYNES,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


CLEMENS  V.  LUCE  et  al.    (No.  19,234.) 
(Supreme  Court  of  California.    Feb.  28,  1894.) 

MORTOAOES— PORECLOSUBE — DEFERRED  PAYMENTS 

OF  Interest — tiEcuRiTT  fob  Attoknbi's  Fees 
— Dehand. 

1.  The  interest  on  a  note  was  payable  quar- 
terly, and,  if  not  bo  paid,  was  to  become  a  part 
of  the  principal,  and  bear  interest  at  a  like  rate 
till  paid;  and  the  note  was  secured  by  a  mort- 
gage which  recited  that  principal  and  interest 
should  be  due,  and  the  mortgagee  might  fore- 
close, on  default  of  an  interest  payment  Held, 
that  the  mortgagee  could  foreclose  on  default 
of  an  interest  payment,  as  the  mortgagor  had 
no  option  to  allow  an  interest  installment  to 
become  a  part  of  the  principal. 

2.  Demand  for  payment  was  not  necessary 
before  suit  to  foreclose,  where  the  mortgagor 
made  default  of  an  interest  payment. 

3.  Where  the  mortgage  secured  the  pay- 
ment of  principal  and  interest  only,  attorney  s 
fees,  for  which  the  note  provided,  could  not  be 
made  a  lien  on  foreclosure. 

4.  On  foreclosure  for  default  of  an  interest 
payment  on  the  note,  judgment  could  not  in- 
clude the  attorney's  fees  without  proof  that  the 
mortgagee  gave  notice  of  his  option  to  claim 
the  whole  amount  due  on  the  note,  and  de- 
manded payment 

Department  1.  Api>eal  from  superior  court, 
San  Diego  county;   W.  L.  Pierce,  Judge. 

Action  by  Jere  Clemens  against  M.  A  Luce 
and  Henry  W.  Magee  to  foreclose  mortgages. 
From  a  judgment  for  plaintiff,  defendants 
appeaL     Modified. 


Lnce  ft  McDonald,  for  appellants.    /.  K 

Mannlz,  for  respondent 

GAROUTTE,  J.  This  Is  an  actioa  of  fore- 
closure of  two  certain  mortgages,  tbe  nottf 
and  mM'tgages  being  executed  by  appellant 
Luce  In  favor  of  respondent  Clemena.  Tb^? 
note  was  payable  two  years  after  date,  Intrf- 
est  payable  quarterly,  and.  If  not  so  paid. 
then  to  become  a  part  of  the  principal,  and 
to  bear  a  like  rate  of  interest  till  paid.  Tbe 
note  also  contained  the  following  provisiou: 
"And  I  further  agree  that,  in  the  event  of 
suit  being  brought  against  me,  then  theiv 
shall  be  added  to  any  Judgment  against  me 
rendered  in  said  suit,  as  counsel  fees,  an  ad- 
ditional sum  of  five  per  caitum  in  like  gold 
coin  upon  the  amount  of  the  principal  and  in- 
terest hereof,  accrued  at  the  time  of  the  en- 
try of  such  Judgment;  or,  if  paid  before  Juds- 
ment  and  after  action  commenced,  tben  on 
the  amount  at  the  date  of  payment."  The 
mortgages  recited  that  If  default  be  made  hi 
the  payment  of  tbe  Interest,  or  any  part 
thereof,  according  to  the  tenor  of  said  note, 
then  the  whole  sum  of  principal  and  Int^^st 
shall  become  immediately  due,  and  the  mort- 
gagee may  proceed  with  suit  of  foreclosure, 
and  sell  the  mortgaged  premises  in  the  man- 
ner provided  by  law.  The  moctgagea  also 
contained  the  following  recitals:  That  they 
are  given  "as  security  for  the  payment  to  said 
mortgagee  of  the  sum  of  ^16,000,  In  gold  coin 
of  the  United  States  of  Am^ica,  with  inter- 
est thereon  accwding  to  the  terms  of  a  cer- 
tain promissory  note,  of  date  September  22, 
1891,  in  words  and  figures,"  et& 

It  is  insisted  that  a  general  demurrer  to  the 
complaint  should  have  been  sustained,  upon 
the  ground  that  nothing  was  due  npcMi  the 
note  at  the  time  the  action  was  brought  Two 
of  the  quarterly  installments  of  Interest  had 
not  been  paid  when  the  complaint  was  filed, 
but  It  Is  chargred  that  such  payments  were  not 
due,  Inasmuch  as  the  maker  of  the  note  had 
the  privilege  of  allowing  the  Installments  of 
interest  to  become  a  part  of  the  principal 
There  is  no  strength  in  appellants'  position. 
The  mortgages  are  attached  to  and  made  a 
part  of  the  complaint  and  thwe  is  not  the 
slightest  conflict  between  tbe  terms  of  the 
note  and  the  terms  of  the  mortgage,  when 
we  consider  them  together.  This  identical 
question  was  befwe  the  court  In  Brickell  v. 
Batchelder,  62  Cal.  623,  and  it  was  tho-e  said: 
"The  right  to  dispose  of  the  intwest  due  and 
unpaid  In  the  mode  prescribed  in  the  note 
was  given  to  the  plaintiff  mortgagee,  not  to 
the  mortgagors.  A  failure  to  so  dispose 
might  arise  from  the  concession  of  the  plain- 
tiff, and  not  from  any  default  of  the  mort- 
gagors, except  by  defaidt  in  paying  the  Inter- 
est monthly.  The  language  of  the  note  and 
mortgage  gave  to  the  mortgagee  the  right 
on  default  to  proceed  to  foreclosure.  He 
might  delay  It  or  waive  it  but  a  delay  In  ex- 
ercising this  right  could  not  be  construed  as 
depriving  him  of  it"  The  same  principle  la 
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also  recognized  and  approved  in  Maddoz  y. 
Wyman,  92  Cal.  C74,  28  Pac.  838. 

Tbe  Judgment  upon  the  pleadings  was  prop- 
erly ordwed.  The  answer  created  no  issue. 
The  denial  that  the  plaintiff  was  the  owner 
and  holder  of  the  note  and  mortgages  amounts 
to  nothing.  Monroe  t.  Fohl,  72  Col.  6G8,  14 
Pac.  514;  Poorman  v.  MlllB,  35  Cal.  118; 
Bank  T.  Boyd,  (Cal.)  34  Pac.  837.  Neither 
is  there  a  conflict  betwe«i  the  provisions  of 
the  note  and  toe  terms  of  the  mortgage  as 
to  when  the  note  is  to  become  dae;  and,  con- 
sequently, the  fact  that  certain  provisions  of 
one  wa:%  printed  and  cwtoln  provisions  of 
the  other  written  becomes  entirely  imma- 
terial. Again,  no  demand  for  payment  was 
necessary  prior  to  the  commencement  of  the 
action,  for  the  mortgagor  was  guilty  of  a 
breach  of  contract  when  he  defaulted  in 
payment  of  Interest,  and  the  cause  of  action 
immediately  accrued.  Prescott  v.  Grady,  91 
Cal.  518,  27  Pac.  755,  is  not  in  point  The 
mortgages  in  Iftiis  case  were  given  as  seen 
rity  for  the  payment  of  $16,000  In  gold  coin, 
with  interest  thereon  as  specified  In  a  cac- 
tain  note.  Tills  was  the  contract  of  the  par- 
ties. It  nowhere  appears  in  either  of  said 
mortgages  that  they  were  given  to  secure 
the  payment  of  any  attorney's  fee  whatever. 
Indeed,  the  matter  of  attorney's  fee  Is  not 
mentioned  in  either  instrument.  As  to  what 
tiacse  mortgages  were  given  to  secure  was 
a  matter  of  pure  contract  between  the  par- 
ties. They  could  have  been  given  to  secure 
the  principal  of  the  note  alone,  or  the  Inter- 
est alone,  or  both  principal  and  interest,  as  ° 
was  actually  done,  or  they  conld  have  been 
given  to  secure  future  advances  and  attor- 
ney's fees  in  case  of  foreclosure.  It  follows 
that  security  for  an  attorney's  fee  is  not  pro- 
vided for  In  either  mortgage,  and  consequent- 
ly such  fee  cannot  be  made  a  lien  upon  the 
land,  and  the  Judgment  of  the  court  in  taat 
regard  Is  erroneous.  We  are  authorized  to 
go  a  step  further,  and  hold  that  plaintiff,  as 
to  the  foreclosure  of  the  securities,  was  not 
entitled  to  any  attorney's  fee  whatever,  for 
there  was  no  stipulation  to  that  effect  in 
the  mortgage.  This  has  always  been  the 
law  In  itdls  state.  Monroe  v.  Fohl,  72  Cat. 
608,  14  Pac.  514. 

As  the  obligation  for  the  payment  of  at- 
torney's fees,  although  not  secured  by  the 
mortgage,  was  included  in  the  Instnuaent 
by  which  the  secured  debt  was  evidenced, 
and  provided  that  Judgment  might  be  entered 
for  counsel  fees  in  such  suit.  It  was  prop- 
erly included  in  the  same  action;  but  the 
right  to  a  judgment  for  suca  fees  was  the 
same  as  It  would  have  been  in  an  action  npon 
a  promissory  note  with  such  a  clause,  of 
which  no  part  was  secured  by  mortgage. 
In  such  a  case  it  is  held  that,  when  the  note 
Is  payable  on  demand.  It  is  necessary  to  al- 
leire  and  prove  an  actual  demand  before 
there  can  be  such  a  breach  of  the  contract 
as  will  aatborize  a  recovery  of  this  special 
demand    for    attorney's    fees.     Prescott    ▼. 


Grady.  91  Cal.  518,  27  Pac.  "TSS.  Altbongb 
by  the  terms  of  this  agreement  the  maker 
renders  himself  liable  to  an  action  by  his 
mere  default  prior  to  the  maturity  of  his  ob- 
ligation, (Hewitt  V.  Dean,  91  CaL  5,  27  Pac. 
423,)  yet  if  his  liability  for  additional  damage 
is  not  so  established,  but  is  merely  conse- 
quent upon  another  liability,  which  dei>end8 
upon  the  option  of  tbe  bolder  of  the  Instru- 
ment, and  caunot  exist  until  after  that  op- 
tion shall  have  been  exercised,  it  is  only  Just 
that  the  holder  of  the  otdlgatlon  should  in- 
form him  of  this  option,  in  order  that  he  may 
avoid  the  additional  damage  by  maldng  pay- 
ment of  the  note.  Tbe  right  to  bring  an  ac- 
tion after  his  default,  without  any  demand 
of  payment,  is  limited  to  the  purposes  for 
which  the  action  is  to  be  brought,  viz.  the 
foreclosm-e  of  the  mortgage,  and  it  does  not 
include  the  attorney's  fees.  As  the  note  In 
the  present  case  does  not  give  to  the  holder 
the  right  to  bring  an  action  before  its  ma- 
turity, that  right  being  created  by  the  mort- 
gage alone,  and  limited  to  a  foreclosure  of 
the  mortgage,  if  tbe  holder  would  claim  the 
attorney's  fees  provided  for  in  the  note,  be 
should  be  required  to  give  notice  of  his  op- 
tion to  claim  the  whole  amount  to  be  due, 
as  much  as  though  tbe  action  was  upon  the 
note  alone.  For  this  reason  the  Judgment 
for  tbe  amount  of  attorney's  fees  was  er- 
roneous. 

It  Is  ordered  that  the  cause  be  remanded, 
with  direction  to  tbe  trial  court  to  modify 
the  Judgment  by  striidng  therefrom  the 
amount  of  the  attorney's  fee  allowed;  and 
In  all  other  respects  it  is  entered  tfaat  the 
Judgment  and  order  be  affirmed. 


We    concur: 
SON,  3. 


HARRISON,     J.;    PATER- 


SAINSEVAIN  V.  LUCE  et  al.    (Na  19,274.) 

(Supreme  Court  of  California.    Feb.  28,  1894.) 

Actios  oh  Notb  to  "Guaudian" —  Plbading  — 
Descriptio  Persona  e—Cosstbdction  of  Mobt- 
OAOE— Attouset'8  Fees. 

1.  Though  the  Code  provides  that  a  guard- 
ian most  sue  in  the  name  of  Iiis  ward,  a  payee 
of  a  note  who  is  described  as  "guardian'  may 
8I1S  iu  hiH  own  nnme.  In  the  absence  of  evidence 
of  a  ward  or  trust  estate. 

2.  Where  a  mortgage  secures  in  terms  only 
the  principal  and  interest  of  a  note,  a  lien  can- 
not be  had  for  attorney's  fees,  though  the  note 
provides  for  them. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;   W.  L.  Pierce,  Judge. 

Action  by  Paul  Salnsevaln  against  M.  A. 
Luce,  G.  S.  Luce,  and  Olive  B.  Montanla  to 
foreclose  a  mortgage.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Modified. 

Luce  &  McDonald,  tor  appellants.  Sweet, 
Sloane  &  Klrby,  for  respondent 

TEMPLE,  C.  This  appeal  Is  npon  the 
Judgment  roll.    The  suit  to  to  foreclose  a|p 
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mortgage,  which  Is  fully  set  out  In  tlie  com- 
plaint. It  recites  that  the  mortgage  la  given 
to  secure  the  payment  of  ?2,000,  with  inter- 
est, according  to  the  terms  of  a  promissory 
uote,  "in  the  words  and  figures  following." 
The  note  is  then  set  out,  and  Is  as  follows: 
"2,000.  San  Diego,  Gal.,  Aug.  19,  1890.  Two 
years  after  date,  without  grace,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  Paul 
Salnsevaln,  guardian,  the  sum  of  two  thou- 
sand dollars,  with  Interest  thereon  from  this 
date  until  payment,  at  the  rate  of  eleven  per 
cent  per  annum,  payable  quarterly;  and,  if 
not  so  paid,  then  to  become  part  of  the  prin- 
cipal of  this  note,  and  to  bear  like  rate  of 
interest  till  paid;  both  principal  and  interest 
to  be  paid  in  United  States  gold  coin.  And 
I  further  agree  that.  In  the  event  of  suit 
being  brought  against  me,  then  there  shall 
be  added  to  any  Judgment  against  me  ren- 
dered in  said  suit,  as  counsel  fees,  an  addi- 
tional sum  of  ten  per  centum.  In  like  gold 
«oln,  npon  the  amount  of  the  principal  and 
Interest  thereof  accrued  at  the  time  of  the 
entry  of  such  Judgment;  or,  if  paid  before 
Judgment  and  after  action  commenced,  then 
on  the  amount  at  date  of  payment  [Signed] 
M.  A.  Luce."  The  mortgage  then  contains 
a  covenant  that  In  case  of  default  In  pay- 
ment of  Interest,  the  whole  sum  of  principal 
and  Interest  shall  become  due.  This,  with  a 
description  of  the  property  mortgaged,  con- 
stitutes the  entire  mortgage. 

Appellant  first  contends  that  the  plain- 
tiff cannot  maintain  this  action  because  the 
note  is  payable  to  him  as  guardian,  and; 
under  our  Code,  a  guardian  cannot  maintain 
an  action  in  bis  own  name,  but  suit  must  be 
in  the  name  of  the  ward.  But  the  descrlp- 
tiaa  of  the  payee  as  guardian,  in  the  absence 
of  any  showing  that  there  was  a  ward  or  a 
trust  estate,  does  not  show  that  the  money 
did  not  belong  to  plaintiff.  There  is  noth- 
ing in  the  mcHilgage  or  complaint  which 
would  Justify  a  finding  that  the  plaintiff  Is 
not  the  pr<^er  party  to  bring  suit  If  the 
defendant  had  answered  averring  that  the 
note  belonged  to  a  ward  of  plaintiff,  the  de- 
scription would  have  materially  contributed 
to  strengthen  any  proofs  he  may  have  bad, 
but,  standing  alone,  it  is  of  no  consequence. 

It  is  next  objected  that  the  mortgage  was 
not  given  to  secure  an  attorney's  fee,  and 
that  it  was  error  to  give  plaintiff  a  lien  for 
that  In  this  respect  I  think  the  decree  Is 
erroneous,  and  must  be  modified.  A  mort- 
gage is  but  a  contract  for  a  lien,  and  is 
whatever  the  parties  make  it  This  mort- 
gage in  terms  only  secures  the  payment  of 
$2,000,  and  interest,  and  cannot  hy  implica- 
tion or  otherwise,  be  construed  to  give  a  lien 
for  the  attom^'s  fee.  Clemens  v.  Luce, 
(No.  19,234;  filed  Feb.  28,  1894,)  35  Pac.  1032. 

Respondent  does  not  claim  that  he  is  at 
least  entitled  to  a  personal  Judgment  in  case 
be  is  denied  a  lien  for  the  attorney's  fee. 
It  is  therefore  not  necessary  to  determine 
whether  such  relief  might  be  obtained  in  this 


suit  I  think  the  decree  should  be  modl£^: 
by  deducting  thorefrom  the  amoont  of  tit 
attorney's  fee  allowed. 

We  concur:    VANCLIEP,  C;  HATXES,  C 

PER  CURIAM.  For  tbe  reasons  eiren  3 
the  foregoing  opinion,  it  Is  ordered  tliat  ttr 
decree  be  modified  by  deducting  tlieretroc 
the  sum  of  $200,  tbe  amount  of  tbe  attor- 
ney's fee  therein  allowed,  and,  as  so  modi- 
fied, the  Judgment  appealed  from  is  affirmed. 


LEE  V.  McCarthy  et  *L     (No.  19,3(12.) 
(Supreme  Court  of  California.    Feb.  2a,  1S4.. 

MOKTOAOES  —  FOBECLOSUKE  —  SeCCRITT    FOK  Al- 
TOKNET'8  FeE8— Pl,EADING — DIRECT  ATERSTEST- 

1.  A  lien  for  attorney's  fees  cannot  be  cb- 
tained  in  a  suit  to  foreclose  a  inortg«Ke  wtkk 
contains  a  provision  that,  should  suit  be  ccb- 
menced,  or  an  attorney  employed,  the  icc-n- 
gagors  agree  to  pay  an  additional  bqih  of  1> 
per  cent,  on  principal  and  accrued  interest  «i 
attorney's  fees,  since  the  mortgage  does  not  piff- 
port  to  secure  such  fees. 

2.  Attorney's     fees     cannot     be     recoTer«-;      , 
where  the  agreement  to  pay  them  is  not  direct-      i 
ly  averred  in  the  complaint  bat  la  merely  in- 
ferable from  an  exhibit  annexed  thereto.  i 

Department  1.    Appeal  from  superior  court,      j 
San  Diego  county;    W.  L.  Pierce,  Judge. 

Action  by  Lee  against  McCarliiy-  and  i» 
other  to  foredose  a  mortgage.  From  a  Judj- 
ment  for  plaintiff,  defendants  appeaL  Mod- 
ified. 

Luce  &  McDonald,  for  appellants.  A.  £. 
Nutt  for  respondent 

PER  CURIAM.  This  case  Is  not  distin- 
guishable in  principle  from  Clemois  ▼.  Loce. 
(No.  19,234;  this  day  decided,)  3S  Pac  1031 
The  agreement  providing  for  attorney's  fee$ 
in  case  of  suit  is  contained  in  tbe  mortgage 
instead  of  the  bond,  and  is  as  taiiows: 
"Should  suit  be  commenced,  or  an  attamey 
employed,  to  collect  the  said  promlnory 
bond,  or  any  of  said  Interest  coupons,  tbe 
mortgagors  agree  to  pay  an  additional  sdxd 
of  ten  per  cent  on  principal  and  accrued  in- 
terest as  attorney's  fees."  The  mortgage 
does  not  purport  to  be  givoi  to  secore  tbesr 
attorney's  fees,  and  the  agreemoit  can  bare 
no  greater  force  tiian  if  It  were  contained  is 
the  l)ond,  or  in  a  s^arate  instrument  It 
may  be  added  that  this  agreement  to  pay  at- 
torney's fees  is  not  directly  averred  In  the 
complaint  but  Is  merely  inferred  from  beinf; 
contained  in  an  exMbit  annexed  thereto; 
and  it  is  a  wdl-established  rule  In  ideadlng 
tliat  "whatever  is  an  essential  element  to  a 
cause  of  action  must  be  presoated  by  a  dis- 
tinct averment  and  cannot  tie  left  to  an  In- 
ference to  be  drawn  from  the  ccMistructloB 
of  a  document  attached  to  tbe  complaint" 
Burkett  v.  Griffith,  90  CaL  542,  27  Pat  527. 

The  cause  is  remanded,  with  directicHiB  to 
the  court  tielow  to  modi^  tbe  Judgment  b; 
'igitizcd  by  VJjOOQ 
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strlUiig  thwefrom  the  amount  of  tbe  at- 
torney's fees  allowed;  in  all  other  respects 
the  Judgment  and  order  appealed  from  to  be 
affirmed. 


CHASE  T.  HIGH  et  al.    (No.  19.249.) 
<Supreme  Court  of  California.    Feb.  28,  1891.) 

Department  1.  Appeal  from  snperior  court, 
San  Diego  county;    E.  S.  Torrance,  Judge. 

Action  by  Leri  Chase  against  W.  K.  High 
and  another  to  foreclose  a  mortgage.  From  a 
jutlsincnt  for  plaintiff,  defendants  appeal. 
Modified. 

l^uce  &  McDon.aId,  for  appellants.  James  B. 
\\'adham,  for  respondent 

PKR  CURIAM.  On  the  authority  of  Clem- 
ens y.  Luce,  (No.  19,234;  this  day  decided,)  35 
I'ac.  10.'I2,  it  is  onloreil  that  the  judKiuout  ap- 
pealed from  in  this  case  be  modified  by  de- 
ducting therefrom  the  amount  of  the  attorney's 
fee  allowed. 


CASTRO  et  al.  T.  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  et  al.  (No.  15,029.) 
(Supreme  Court  of  California.  March  2,  1894.) 
Dismissal  of  Suit— Uklat  ix  Phosecctios. 
It  is  within  the  soand  discretion  of  the 
lower  coort  to  dismiss  an  action  for  inexcusable 
delay  in  failing,  for  two  years  after  the' com- 
mencement of  the  action,  to  serve  defendant 
with  process. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Action  by  one  Castro  and  others  against 
the  city  and  county  of  San  Francisco,  one 
Barkley,  and  others.  From  an  order  dis- 
missing the  action  on  moticm  of  defendant 
Barkley,  plaintiffs  appeaL    Affirmed. 

D.  li.  Smoot,  for  appellants.  John  Ixxd 
Love,  for  respondent 

PATERSON,  J.  '  This  Is  an  action  against 
the  city  and  county  of  San  Francisco  and  a 
large  number  of  Individuals  to  declare  that 
the  city  and  county  of  San  Francisco,  and 
those  claiming  unda  It,  are  trustees  of  the 
plaintiffs  as  to  the  property  described  In  the 
complaint,  and  for  an  accounting  of  the 
reuts,  Issues,  and  profits  of  the  same.  The 
appeal  Is  from  an  order  of  the  superior 
court  dismissing  the  action.  The  ground  of 
the  motion  for  a  dismissal  was  want  of  ordi- 
nary diligence  In  prosecuting  the  action.  The 
ntUdavit  of  the  defendant  Barkley  showed 
that  the  action  was  commenced  on  the  19th 
day  of  Jtine,  1889,  but  that  be  was  nerer 
served  with  process  until  the  17th  day  of 
November,  1891;  that  no  diligence  had  been 
exercised  to  serve  blm  prior  to  said  17th  day 
of  November;  that  he  had  for-  several  years 
jirlor  thereto  continuously  resided  on  the 
premises  described  In  the  schedule,  and  had 
for  two  years  been  employed  as  a  boolikeep- 
<T  for  the  Pacific  Bridge  Company,  at  No.  4 
California  street.  In  the  city  and  county  of 


San  Francisco,  where  be  could  have  been 
found  at  any  time  daring  business  hours. 
The  affidavit  farther  stated  that  plaintiffs', 
claim  was  a  "shadowy  cloud  in  the  minds  of 
some  persons  when  property  within  the  boun- 
daries of  tbe  premises  embraced  in  said  com- 
plaint are  sold  or  mortgaged;"  and  that  it 
was  hot  the  Intention  of  the  plaintiffs  to 
bring  the  cause  on  for  trial  "so  long  as  they 
can  get  one  dollar  a  front  foot  from  persons 
who  happen  to  want  to  sell  or  mortgage, 
and  desire  the  cloud  removed."  The  plain- 
tiffs filed  a  counter  affidavit,  denying  the 
statement  that  they  did  not  Intend  to  bring 
the  cause  on  for  trial,  or  that  they  had  failed 
to  prosecute  their  action  with  reasonable 
diligence;  and  alleging  that  tbe  pendency  of 
the  action  had  been  widely  advertised  in  the 
public  print,  and  that  the  delay  had  been 
caused  by  reason  of  the  great  number  of  de- 
fendants and  expense  of  serving  them  with 
process;  tliat  a  large  number  of  defendants 
had  been  promptly  served  with  the  sum- 
mons, but  a  motion  to  quash  the  same  for 
clerical  misprision  had  been  granted,  which 
catised  delay;  that  the  defense  set  up  by  the 
city  and  county  and  other  defendants  would 
test  the  merits  of  plaintiffs'  case,  and.  If  the 
former  should  prove  successful,  the  benefit 
would  fail  to  all  of  the  defendants,  whether 
served  with  process  or  not 

It  is  claimed  by  appellant  that  the  court 
had  no  power  to  dismiss  as  to  respondent 
Barkley,  because  he  was  served  with  process 
within  three  years  after  the  complaint  was 
filed,  and  section  681,  snbd.  7,  Code  Civ. 
Proc,  as  amended  by  the  act  of  March  19, 
1889,  is  cited  In  support  of  tbe  contention; 
but  in  Krelss  v.  Hotaling,  83  Pac.  1125,  we 
said,  spealdng  of  that  amendment:  "The  dis- 
cretion of  tbe  court  to  determine  whether 
there  has  been  an  inexcusable  delay  within 
the  term  of  three  years  still  remains,  and 
each  case  must  be  determined  upon  Its  own. 
peculiar  ctrcnmstances."  See,  also,  Murray 
V.  Oleeson,  35  Pac.  88.  Upon  the  showing 
made  In  this  case,  we  cannot  say  that  the 
court  below  abused  its  discretion  in  granting 
the  motion  to  dismiss.  Tbe  order  is  af- 
firmed. 

We  concur:  HARRISON,  J.;  OAROUITE, 


HABER  V.  BROWN  et  aL     (No.  19,233.) 
(Supreme  Court  of  Califorhia.     Feb.  28,  1894.) 

NONSBOOTIABLB  NOTB  — 'lIlAKSPBB  AS  SeCURITT— 
AOTIOM  AOAIXST  IXDOItSER  —  NecF.SSITT  OP  Ds- 
MAKD. 

1.  A  demand  on  the  maker  of  a  nonnegotia- 
Ue  note,  indorsed  in  blank  by  the  payee,  is 
necessary  to  entitle  the  immediate  indorsee  to 
recover  against  the  payee  if  the  words  written 
over  the  blank  indorsement  show  that  such  in- 
doraee  teeated  the  indorsement  as  if  it  were  an 
indoiaement  of  a  negotiable  note. 

2.  In  an  action  aKuinst  the  indorser  of  a  note 
not  payable  at  any  particular  places  a  complain^ 
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which  shows  on  its  face  that  no  demand  was 
made  on  the  maker,  and  which  offers,  as  the 
only  excuse  for  failure  so  to  do,  that  he  could 
not  be  found  in  the  city  in  which  the  note  was 
ext'cntfl,  is  iiisuUicieiit. 

3.  The  payee  of  a  nonneKotiable  note,  se- 
cured by  mortsaee,  who  transfers  the  note  and 
mortgage  as  collateral  security  for  a  debt,  is 
not  liable  to  the  transferee  for  any  deficiency 
arising  on  foreclosure  of  the  mortgaged  prem- 
ises. 

4.  One  who  transfers  a  note  and  mortgage 
on  condition,  inter  alia,  that  the  transferee  pay 
him  the  interest  then  accrued,  "when  the  same 
should  be  collected  on  said  nxite  and  mortgage," 
is  entitled,  on  foreclosure,  to  have  the  proceeds 
thereof  first  applied  to  such  interest. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  B.  S.  Twrance,  Judge. 

Action  by  Joseph  Haber  against  Martha 
L.  Brown  and  Caroline  G.  Carter.  Judg- 
ment for  plaintiff.  Defendant  Carter  ap- 
peals.   Modified. 

David  L.  Withlngton  and  E.  E.  Carter,  for 
appellant  Hunsaker,  Brltt  &  Goodrich,  for 
respondent. 

VANCLIEF,  0.  A.ctlon  to  foreclose  a 
mortgage  executed  by  defendant  Brown  up- 
on certain  lots  of  land  situate  In  the  cl^  of 
San  Diego,  to  secure  her  promissory  note  for 
$4,000,  dated,  "San  Diego,  Cal.,  Sept  10, 
1887,"  and  payable  one  year  after  date,  to 
the  order  of  Caroline  G.  Carter,  the  api>el- 
lant  The  note  contained  a  provision  for 
the  payment  of  counsel  fees  of  5  per  cent 
on  the  amount  recovered  in  case  of  suit  The 
complaint  contains  two  counts.  The  first  al- 
leges the  Indorsement  of  the  note  before 
maturity  by  Caroline  G.  Carter  to  the  order 
of  Dinlcelspiel  &  Co.,  a  firm  consisting  of 
Dinkelspiel,  Josephi,  and  plaintiff,  and  a  sub- 
sequent assignment  by  Dinkelspiel  and  Jo- 
seph! of  all  their  interest  In  the  note  to  the 
plaintiff;  and  avers  "that  at  the  maturity  of 
said  note,  due  search  and  Inquiry  were  made 
for  the  maker  thereof,  the  said  Martba  L. 
Brown,  at  the  city  of  San  Diego,  in  order 
that  the  same  might  be  presented  to  her  for 
payment,  but  she  cotild  not  be  found,  and 
the  said  note  was  not  paid;"  that  thereupon 
the  said  note  was  duly  protested  for  non- 
payment, and  notice  of  protest  and  non- 
payment was  given  to  said  Caroline  6.  Car- 
ter. The  second  count  omits  the  allegations 
of  indorsement,  protest  and  notice  of  non- 
payment, and  alleges,  "that  after  the  execu- 
tion of  said  promissory  note  and  mortgage, 
and  before  the  maturity  of  said  note,  the 
said  Caroline  O.  Carter  assigned  said  note 
and  mortgage  to  S.  B.  Dinkelspiel  &  Co., 
and  in  and  by  such  assignment  guarantied 
the  payment  of  said  note  to  the  said  Dinkel- 
spiel &  Co."  The  defendant  Caroline  G. 
Carter  demurred  to  each  count  of  the  com- 
plaint generally,  and  specially  demurred  to 
the  second  count  Both  demurrers  were 
overruled.  In  her  answer  she  denied  the 
allegntions  of  the  complaint  as  to  the  efforts 
to  present  the  note  to  Martha  L.  Brown  for 


payment,  and  the  allegatloii  that  she  gaaias- 
tied  the  payment  of  the  note;    and  allegH] 
that  the  note  was  indorsed  by  ber  in  blaiU. 
and  delivered  to  Dinkelspiel   &   Co.,   as  se- 
curity for  an  antecedent  indebtednees  of  bcf 
husband,  John  H.  Carter,  to  Dlnkel^el  k 
Co.,  and   without  other  conslderaticsi:    aiid 
that  in  December,   1888,  after   maturity  of 
the  note,   she  assigned   the   mortgage,  aad 
released  all  her  Interest  in  the  note,  to  Din- 
kelspiel &  Co.,  in  consideration  of  wbicb  tb«f 
agreed  to  pay  her  $2G0  arrearage  ot  uita«»t 
due  upon  the  note  to  December  10^  ISSS^  oo: 
of  the  first  moneys  to  be  collected  upon  the 
mortgage.     The  court  found  that   the  notr 
was  Indorsed  by  the  defendant,   simply  by 
the  writing  of  her  name,  "Caroline  G.  Car- 
ter," and,  so  Indorsed,  was  d^vered  to  Dia- 
kelsplel  &  Co.,  as  security  for  said  anttv«- 
dent  indebtedness  of  John  H.    CartCT,  her 
husband,  to  Dinkelspiel  &  Co.,  and  In  con- 
sideration of  an  extension  of  time  for  pay- 
ment of  that  Indebtedness,  and  of  the  ad- 
vancement of  the  sum  of  $1,000  to  John  H. 
Carter.  The  evidence  shows  tbat  tbis  advance 
of  $1,000  was  made  prior  to   tbe   deUvar 
of  the  note  to  Dinkelspiel  &  Co.,  for  the  pur- 
pose of  enabling  John  H.  Carter  to  obtaUi 
the  note  from  the  California  National  Bank, 
where  it  had  been  deposited  as  security  for 
a  note  made  by  the  firm  of  Carter  &  Baker 
to  that  bank,  for  the  sum  of  $1,000.     Tlie 
court  found  that  Caroline  G.  Carter  did  not 
guaranty  the  payment  of  the  note  otberw:^ 
than  by  her  blank  indorsement  thereto    It 
further  found,  in  the  language  of  the  com- 
plaint,   the   alleged   search    and    Inquiry  at 
San  Diego  for  Martha  L.  Brown,  tliat  she 
could  not  be  foimd,  the  protest  for  nonpiay- 
ment  and  notice  of  protest  and  nonpayment 
to  Mrs.   Carter.     It  further  found    tliat  ia 
December,  1888,  Mrs.  Garter  absolutely  as- 
signed and  transferred  the  note  and  mort- 
gage to  Dinkelspiel  &  Co.,  in  consideration 
of  a  credit  of  $4,000  to  John  H.  Carta-  upon 
his  indebtedness  to  them,  and  of  tbeir  agne- 
ment  to  pay  to  ber,  when  collected,  the  in- 
terest which  had  then  accrued  on  the  note, 
(the  first  year's   interest)   but   foimd    that 
there  was  no  agreement  to  pay  such  interest 
from  the  first  moneys  collected.     The  court 
also  found  tbat  it  was  understood  between 
the  parties  at  the  time  of  the  absolute  as- 
signment that  Mrs.  Carter  was  responsible 
upon  her  indorsement  of  the  note,  and  liable 
to  pay  the  same,  less  the  interest  jtbereon 
to  December  10,  1888.     The  Judgment  was 
In  favor  of  plaintiff,  ordering  a  sale  of  the- 
mortgaged  property,  and  application  of  the 
proceeds  (1)  to  payment  of  costs  of  suit  and 
expenses   of   sale;    (?)  to    the   payment  to 
plaintiff  of  the  principal  and  Into^st,  less  the 
first  year's  Interest,  found  due  on  the  note: 
and  (3)  to  payment  to  Mrs.  Carter  of  the 
first  year's  interest  and  the  compound  inter 
est  thereon;    and  further  ordering  that  ia 
case  the  proceeds  of  the  sale  should  be  in- 
sufflcient  to  make  the  firat^wo  of  the  above- 
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nentloiiCd  payments,  a  judgment  for  the 
leficiency  be  entered  against  Mrs.  Carter, 
drs.  Carter  appeals  from  the  Judgment  on 
he  judgment  roll  and  a  settled  statement 
ised  on  her  motion  for  new  trial,  the  appeal 
laving  been  taken  within  six  months  after 
he  rendltioin  of  the  judgment  Appellant 
contends  that  the  court  erred  In  ordering  a 
lersonal  Judgment  against  her,  and  In  post- 
)onlng  the  payment  to  her  of  the  first  year's 
nterest  to  that  of  the  foil  amount  due  plain- 

m. 

1.  The  note  is  nonnegotiable,  on  account 
>t  the  contingent  provision  for  attorney's 
ees  therein  contained.  Adams  t.  Seaman, 
2  Cal.  636,  23  Pac.  53.  In  the  case  of  Bank 
■.  Falkcnhan,  94  Cal.  141,  29  Pac.  866,  it  was 
leld  that,  "in  respect  to  the  immediate  in- 
lorsee  of  the  payee  of  a  nonnegotiable  prom- 
ssory  note,  the  Indorsement  will  ordinarily 
reate  the  same  liabilities  and  obligations  as 
be  indorsement  of  a  negotiable  note."  If 
bis  rule,  as  stated,  be  strictly  applied,  the 
•bligatlons  of  the  payee,  as  an  Indorser,  to 
he  immediate  indorsee,  must  depend  upon 
lemand  upon  the  maker  at  maturity  or  suffi> 
ient  excuse  for  its  absence,  and  notice  of 
lonpayment  to  the  indorser,  both  of  which 
ire  essential.  In  a  nnmber  of  cases  which 
enforce  the  rule  as  stated,  such  conditional 
lability  of  the  Indorsor  is  recognized,  (Jones 
'.  Fales,  4  Mass.  245,  254;  White  v.  Low, 
'  Barb.  204;  Aldls  y.  Johnson,  1  Vt  136; 
'arker  v.  Riddle,  11  Ohio,  102,)  though  in 
ither  cases  it  is  held  that  the  payee  who  in- 
lorses  a  nonnegotiable  note  In  blank  may  be 
leld  liable  to  his  Immediate  indorsee  as  an 
ibsolute  guarantor,  and  that  his  indorsee 
nay  write  a  guaranty,  or  absolute  promise 
o  pay  the  note,  over  the  indorsement,  and 
hat  the  indorser  cannot  require  demand  and 
totlce  of  nonpayment,  (Ford  v.  Mitchell,  15 
ma.  334;  BUUngham  v.  Bryan,  10  Iowa,  317; 
Seymour  v.  Van  Slyck,  8  Wend.  404;  Crom- 
veU  V.  Hewitt,  40  N.  Y.  491.)  In  the  present 
ase  it  appears  that  Dlnkelspiel  &  Co.  wrote 
lo  guaranty  over  the  blank  Indorsement, 
)ut,  instead  thereof,  wrote  the  words,  "Pay 
o  the  order  of  S.  B.  Dinkelsplel  &  Co.,"  and 
hemselves  indorsed  the  note  to  the  order  of 
he  London,  Paris  &  American  Banlc,  Llm- 
ted,  which  In  turn  Indorsed  It  to  the  order 
if  the  Consolidated  National  Bank  for  collec- 
lon,  which  latter  bank  caused  the  note  to  be 
>rotested  for  nonpayment,  and  notice  there- 
>t  to  be  given  to  each  and  all  of  the  prior 
ndorsers.  The  court  has  expressly  found 
hat  there  was  no  other  guaranty  of  the  note 
ban  by  the  Indorsement  thereof  in  blank. 
Dinkelsplel  &  Co.,  as  immediate  indorsees, 
laving  elected  to  treat  the  indorsement  to 
hem  as  if  it  was  an  Indorsement  of  nego- 
lable  paper,  and  not  a  guaranty,  ought  not 
:o  be  allowed  to  alter  the  terms  of  the  writ- 
ng  which  they  themselves  placed  above  the 
)lank  indorsement  It  is  unnecessary  to  de- 
:ide  in  this  case  whether  demand  and  notice 
>f  nonpayment  of  a  nonnegotiable  note  in- 


dorsed in  blank  by  the  payee  is  required  to 
be  given  in  every  case  of  a  transfer  of  such 
note,  in  order  to  entitle  the  Immediate  in- 
dorsee of  the  payee  to  recovw  thereon 
against  the  payee;  but  such  demand  and  no- 
tice ought  to  be  required  where  the  words 
written  over  the  blank  indorsement  show 
that  the  signature  was  considered  and  treat- 
ed by  the  indorsee  as  if  it  were  an  indorse- 
ment of  negotiable  paper.  Applying  this 
rule  to  the  present  case,  the  complaint  Is  in- 
sufficient to  charge  the  appellant  as  an  in- 
dorser. It  expressly  shows  upon  Its  face 
that  the  note  was  not  in  fact  presented  at 
maturity  to  the  maker,  but  presentment  is 
sought  to  be  excused  merely  upon  the  ground 
that  the  maker  could  not  be  found  In  San 
Diego,  the  place  at  which  the  note  was 
dated.  But  the  note  was  not  by  its  terms 
payable  in  San  Diego,  though  dated  there; 
and,  under  the  law  merchant  a  note  not  pay- 
able at  any  particular  place  is  payable,  and 
should  be  presented  for  payment  at  the 
residence  or  place  of  business  of  the  maker, 
or  whfflevor  he  may  be  found,  at  the  option 
of  the  presenter;  and  it  is  only  whwe  the 
maker  has  no  place  of  business  or  residence 
within  the  state,  or  where  his  place  of  busi- 
ness or  residence  cannot  be  ascertained  with 
reasonable  diligence,  that  presentment  for 
payment  ia  excused.  The  complaint  is  in- 
sufficient, because  It  states  no  facts  respect- 
ing the  knowledge  or  ignorance  of  Dinkel- 
splel &  Co.  and  their  indorsees  or  agent  as  to 
the  actual  place  of  residence  or  business  of 
the  maker  of  the  note,  and  does  not  allege 
what  was  her  last  known  place  of  residence 
or  business,  or  that  any  inquiry  or  present- 
ment was  made  thereat.  Merely  looking  for 
the  payor  at  the  place  where  the  instrument 
is  dated  fa  not  of  itself  due  diligence,  but  pre- 
sentment must  be  shown  to  have  been  made 
at  the  promisor's  last  Imown  place  of  resi- 
dence or  business;  and  if  his  removal  from 
the  place  of  date,  and  the  acquisition  of  a 
new  domicile  in  the  same  state,  were  pre- 
viously known  to  the  Indorsee,  demand  must 
be  made  at  his  new  place  of  reaidence. 
Wheeler  t.  Field,  6  Mete.  (Mass.)  290;  An- 
derson v.  Drake,  14  Johns.  114;  Bank  ▼. 
Oreen,  11  Iowa,  476.  The  allegation  "that 
thereupon  the  note  waa  duly  protested  for 
nonpayment"  being  directly  coupled  with 
the  previous  allegations,  showing  nonpresent- 
ment  of  the  note  to  the  maker,  cannot  be  pre- 
sumed to  imply  a  presentment  of  it  in  fact 
or  to  imply  any  other  excuse  for  not  pre- 
senting it  to  the  maker  than  that  previously 
alleged,  which  is  insufficient  for  the  reasons 
stated.  No  waiver  of  protest  is  alleged  in 
the  complaint  or  found  to  exist;  and  the 
finding  that,  at  the  time  of  the  assignment 
and  release  of  the  pledged  note  and  mort- 
gage, it  was  understood  between  the  parties 
that  the  plaintiff  waa  responsible  upon  her 
Indorsement,  is  not  only  outside  of  the  issues 
made  by  pleadings,  but  is  not  siistalned  by 
tbe  evidence.    The  evidence  dlsdowM  an  on- 
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derstanding  between  Dinkelspiel  &  Co.  and 
Jobn  H.  Carter  and  Caroline  O.  Carter  that 
any  .extension  of  time  granted  to  tbe  vendees 
of  tlie  mortgaged  property  should  "in  no  way 
affect  any  obligation"  of  either  of  them  to 
said  S.  B.  Dinkelspiel  &  Co.,  and  further  dis- 
closes that  Dinkelspiel  &  Co..  at  tbe  time  ot 
the  assignment,  requested  them  to  sign  an 
absolute  guaranty  of  "full  and  exact  pay- 
ment" of  the  note  and  mortgage,  and  to  in- 
demnify Dinkelspiel  &  Co.  for  all  loss  sus- 
tained by  reason  of  its  nonpayment,  which 
Caroline  G.  Carter  expressly  refused  to  exe- 
cute, and  no  extension  of  time  was  in  fact 
granted. 

2.  Tbe  case  has  been  discussed  thus  far 
upon  the  theory  of  tbe  compUiint,  that  tbe 
original  transfer  of  the  note  in  suit  to  Dink- 
elspiel &  Co.  waa  an  absolute  transfer  there- 
of by  Indorsement,  in  the  ordinary  covtrse  of 
business;  but  tbe  answer,  proofs,  and  find- 
ings show  that  the  transfer  was  by  way  of 
pledge,  or  collateral  security,  to  secure  the 
indebtedness  c^  Jobn  H.  Carter  and  of  tbe 
firm  of  Carter  &  Barker  to  Dinkelspiel  &  Go. 
Tbe  Civil  Code  expressly  provides  that,  "not- 
withstanding an  agreement  to  tbe  contrary, 
a  lien,  or  a  contract  for  a  lien,  transfers  no 
title  to  the  property  subject  to  the  lien." 
Civ.  Code,  f  2886.  It  is  settled  in  this  state 
that,  as  between  the  pledgor  ancl  pledgee, 
the  general  property  in  a  pledge  remains  in 
the  pledgor,  notwithstanding  an  apparent 
transfer  of  legal  title  to  tbe  pledgee.  Cross 
v.  Canal  Co.,  73  Cal.  306,  14  Pac.  885,  and 
cases  cited.  The  pledgee  is  but  a  trustee  for 
the  pledgor,  (Wheeler  v.  Neuboold,  16  N.  Y. 
398;  Hawks  v.  HinchcUff,  17  Barb.  492,)  and 
is  accountable  to  the  pledgor  for  any  surplus 
realized  above  the  amount  of  indebtedness 
existing  at  tbe  date  of  tbe  enforcement  of 
the  pledge,  (Civ.  Code,  §  3008.)  The  trans- 
fer of  a  pledged  note  and  mortgage  to  the 
pledgee  does  not  transfer  the  title  any  fur- 
ther than  to  enable  tbe  pledgee  to  collect  the 
note  and  mortgage  from  tbe  maker  thereof. 
Ponce  V.  McElvoy,  47  Oal.  159.  In  no  event, 
even  under  the  law  m^cbant,  could  an  in- 
dorsement of  negotiable  paper  by  way  of 
collateral  security  authorize  any  recovery 
against  tbe  pledgor  beyond  the  amount  re- 
maining due  upon  the  principal  debt.  Wil- 
liams V.  Smith,  2  HUl,  301.  It  is  unnecessary 
to  decide  whether,  under  tbe  Code  rule  re- 
specting tbe  retention  of  title  in  the  creator 
of  any  lien,  regardless  of  the  form  of  the 
transaction,  tbe  indorser  of  negotiable  paper 
by  way  of  pledge  is  liable  to  the  pledgee  as 
an  indorser  under  the  law  merchant;  but  it 
seems  clear,  in  view  of  the  Code  provision, 
that  a  mere  indorsement  of  nonnegotlable 
paper  by  way  of  pledge  should  be  restricted 
in  effect  to  an  authority  from  tbe  pledgor  to 
tbe  pledgee  to  enforce  the  obligation  in  his 
own  name,  as  trustee  and  agent  for  the 
pledgor,  and  to  apply  the  proceeds  in  pay- 
ment of  the  debt  secured,  accounting  to  tbe 
pledgw  tor  any  surplus  collected.    It  could 


not  operate  as  an  assignment  of  the  general 
title  so  long  as  the  pledge  subeists,  and  could 
only  opa-ate  as  such  in  case  of  an  agreemeat 
that  tbe  pledge  should  be  extingnlsbed.  and 
the  amount  of  the  collateral  security  applied 
as  a  payment  npon  the  debt  secured,  or  in 
case  of  a  transfer  of  tbe  collateral  Beeariij 
by  tbe  pledgee  to  third  parties.  The  Civil 
Code  declares  that  "the  lien  of  a  pledge  is 
dependent  on  po8session,"(  Civ.  Code,  3  293$.',; 
and  it  is  a  rule  applicable  to  collateral  secnrt- 
tles  generally  that  if  tbe  pledgee  transfer* 
pledged  paper  to  third  x>ersons,  wltboM  au- 
thority of  the  pledgor,  be  will  be  deemed,  at 
the  election  of  the  pledgor,  to  bare  taken  it 
at  its  face  value.  In  satisfaction  of  the  deM 
for  which  it  was  pledged  to  him,  and  may  b» 
regarded  as  having  pledged  to  his  assignee 
his  own  personal  responsibility,  and  not  tbat 
of  his  pledgor,  and  no  subseqnent  re&ssign- 
ment  of  such  paper  to  blmsdf  'will  restor* 
him  to  hia  original  rights,  (Hawks  v.  Hlncb- 
dUr,  17  Barb.  502;)  and  surely  this  must  be 
true  where  tbe  paper  pledged  is  not  negotia- 
ble. It  follows,  I  think,  from  the  foregoin; 
considarationB,  that  plaintiff  is  not  entitled 
to  Judgment  against  Mrs.  Carter  for  any 
deficiency. 

3.  I  think  the  proceeds  of  tbe  sale  of  the 
.mortgaged  property,  after  payment  of  costs 
and  expenses  of  sale,  should  have  been  ap- 
plied next  to  the  payment  of  the  first  year'* 
interest  and  the  compound  interest  thereoa 
to  Mrs.  Carter,  in  preference  to  any  payment 
to  the  plolntlff.  The  question  of  prefttence 
is  to  be  resolved  solely  by  the  contract  be- 
tween Mrs.  Carter  and  Dlnkdsplel  ft  Oj. 
The  finding  of  the  court  IJiat  Dinkelspiel  k 
Co.  did  not  agree  to  pay  that  int«'est  "out  of 
the  first  money  collected  upon  the  said  mort- 
gage" was  merely  the  court's  construction  of 
the  contract,  and  therefore  not  the  finding  of 
a  fact,  but  merely  a  conclusion  of  law.  WhO* 
it  is  true  that  tbe  contract  does  not  expressir 
say  it  shall  be  paid  out  of  the  first  moner 
collected,  nelth^  does  tbe  contract  say  it 
shall  be  paid  out  of  tbe  residue  after  pay- 
ment in  full  to  Dinkelspiel  &  Co.  Tbe  lan- 
guage of  the  contract,  as  found.  Is  that  Din- 
kelspiel &  Co.  agreed  to  pay  said  sum  to 
Caroline  G.  Carter,  "when  the  same  should  b»> 
collected  on  said  note  and  mortgage,"  with- 
out any  other  qualification  than  such  as  may 
be  inferred  from  tbe  circumstances  and  the 
consideration  for  tbe  promise,  all  of  wbicli 
tend  to  show  the  Intention  of  the  parties  to 
have  been  in  accord  with  the  ordinary  mean- 
ing of  tbe  language  used;  namely,  that  the 
sum  should  be  paid  "when  [as  soon  as]  tbe 
same  [that  sum,  not  tbe  whole  amount  dn* 
on  the  note]  should  be  collected."  The  wbol? 
transaction  was  this:  Mrs.  (barter  made  an 
absolute  assignment  of  a  note  and  mortgage 
for  ?4,000,  drawing  Interest  at  the  rate  of  15 
per  cent  i>er  annum,  compotmded  quarterly, 
on  which  one  year's  unpaid  interest  had  ac- 
crued to  Dinkelspiel  &  Co.,  In  consideration 
1  of  which  Dlnkelspld  &  Co.  credited  to  her 
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husband's  debt  to  them  $4,000,  and  agreed  to 
pay  her  the  amount  ot  the  then  accrued  In- 
terest when  they  should  collect  It  Had  the 
maker  of  the  note  yoluntarily  paid  $4,000  on 
the  note  without  suit,  the  law  would  hare 
applied  it,  first,  to  the  payment  of  Interest,  In 
tlie  absence  of  any  agreement  for  a  different 
application;  and  the  same  rule  apices  where 
the  payment  Is  enforced  by  sale  of  property 
on  foreclosure  of  a  mortgage,  and  should 
have  been  adhered  to  In  this  case,  even  con- 
ceding that  the  contract  is  silent  as  to  the  or- 
der In  which  the  payment  to  Mrs.  CartM' 
should  be  mad&  A  new  trial,  however,  is 
not  necessary,  since  the  only  finding  of  fact 
not  Justified  by  the  evidence  is  outside  of  the 
issues.  I  think  the  cause  should  be  remand- 
e<l,  with  instructions  to  the  lower  court  to 
modify  the  judgment  in  conformity  with  this 
opinion. 

We  concur:  TEMPLE,  0.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  it  is  ordered  that  the 
ciiuse  be  remanded,  with  instructions  to  the 
lower  court  to  modify  the  Judgment  in  c<hi- 
formlty  with  this  opinion. 


KENNEDY  v.  CALIFORNIA  SAV.  BANK  et 

al.     (No.  10,226.) 
(Supreme  Court  of  California.     March  1,  1884.) 
EsTopPBL  —  National  Bank  as  Stockboldek  in 

Savings  Bank— Liabiliti  — DErKNSB  o»  Ultra 

Vires 

Where  a  national  bank  hoida  stock  in  a 
savings  bank,  and  receives  dividends  thereon,  it 
is  estopped,  in  an  action  against  it  to  enforce  its 
liability  as  such  stockholder  to  a  depositor  in 
the  garings  bank,  from  claiming  that  it  is  ultra 
vires  for  it  to  hold  such  stock,  in  the  absence  of 
a  statute  expressly  prohibiting  It 

Deportment  1.  Appeal  from  superior  court, 
San  Diego  county;   W.  L.  Pierce,  Judge. 

Action  by  one  Kennedy  against  the  Califor- 
nia Savings  Bank,  the  California  National 
Bank,  and  others,  to  recover  money  deposit- 
ed by  plaintiff  in  sncdt  savings  bank,  of  which 
the  other  defendants  are  stockholders.  From 
a  Judgment  for  plaintiff,  defendant  Califor- 
nia National  Bank 'appeals.    Affirmed. 

James  E.  Wadham,  for  appellant  Works 
&  Works  and  W.  H.  Fuller,  for  respondent 

HARRISON,  J.  During  the  year  1881  the 
plaintiff  deposited  with  the  California  Sav- 
ings Bank,  one  of  the  defendants  herdn,  dif- 
ferent sums  of  money,  for  which  the  said  de- 
fendant Issued  to  blm  its  several  certlflcates 
of  deposit,  amounting,  in  the  aggregate,  to 
$45,000.  On  the  12tb  of  Novemba-,  1891,  the 
plaintiff  demanded  of  the  savings  bonk  pay- 
ment of  the  amount  of  said  cei'tificates,  and, 
upon  its  refusal,  brought  this  action,  making 
the  other  defendants  parties  to  the  action, 
for  the  purpose  of  recovering  from  them 


their  proportion  of  said  indebtedness  as 
stockholders  in  the  California  Savings  Bank. 
Judgment  was  recovered  against  the  savings 
bank  fmr  the  full  amount  of  the  claim,  and 
against  the  other  defendants  for  their  re- 
q>ective  proportions  thereof,  as  such  stock- 
holders. The  California  National  Bank,  one 
of  the  defendants,  has  appealed  upon  the 
ground  that,  by  virtue  of  the  statutes  under 
which  it  is  organized,  it  had  no  power  to  be- 
come a  stockholder  in  another  corporation, 
and  that  Its  act  in  becoming  such  stockhold- 
er is  so  far  ultra  vires  tliat  it  cannot  be  made 
liable  for  any  portion  of  the  indebtedness  of 
the  corporation.  The  Callfomla  Savings  Bank 
was  organized  January  13,  1890.  September 
10,  1800,  990  shares  of  its  capital  stock  were 
Issued  to  J.  W.  CoUins,  cashier  of  the  Cali- 
fornia National  Bank,  and  on  January  2,. 
1891,  the  certificates  rejH-esentlng  these  shares 
were  canceled,  and  one  certificate  therefor 
was  issued  to  the  California  National  Bank, 
and  was  thereafter  held  by  it  until  after  the 
commencement  of  this  action.  During  this 
period,  two  dividends  upon  this  stock  were- 
paid  by  the  savings  bank  to  the  appellant 
The  defense  of  ultra  vires  is  looked  upon  by 
courts  with  disfavor  whenever  it  is  presented' 
for  the  purpose  of  avoiding  an  obligation 
wMch  a  corporation  has  assumed,  merely  In 
excess  of  the  powers  conferred  upon  it,  and 
not  in  violation  of  some  express  prohibition' 
of  the  statute.  Courts  are  inclined  to  treat 
the  coi-porntion  as  estopped  from  setting  up 
this  defense  in  all  cases  where  it  has  re- 
ceived and  retains  the  benefit  of  the  transac- 
tion, and  seeks  by  this  plee  to  avoid  its  cor- 
relative obligation.  In  Evans  t.  Bailey,  66 
Cal.  112,  4  Pac.  1089.  an  action  was  brought 
against  the  stodcholders  of  the  California 
Fruit  &  Meat  Shipping  Company  to  recover 
from  them  their  respective  proportlonB  of 
certain  indebtedness  to  the  plaintiff  of  that 
corporation.  One  of  these  defendants  was 
the  People's  Ice  Company,  another  corpora- 
tion, which  held  a  thousand  shares  of  the 
capital  stock  of  the  corporation  debtor;  and, 
to  its  objection  that  it  was  ultra  vires  for  it 
to  bold  stock  in  another  corporation,  it  was 
held  that,  as  it  did  not  appear  that  it  was 
not  within  the  scope  of  its  power  to  hold 
stock  in  the  defendant  corporation  under  any 
drcnmstances,  or  for  any  purpose,  and  as 
the  circumstances  imd^  which  it  had  ac- 
quired the  stock  were  not  shown,  the  defense 
could  not  be  oaaintalned.  There  is  no  pro- 
vision in  the  statute  by  which  a  national' 
bank  is  expressly  prohibited  from  becomiuf; 
a  stockholder  In  another  corporation;  and, 
while  it  may  be  conceded  that  its  subscrip- 
tion to  the  shares  of  another  corporation- 
would  be  BO  far  In  excess  of  the  iK>werB  con- 
ferred by  the  statute  unda  which  it  is  or- 
ganized that  its  executory  contract  therefor 
would  not  be  enforced,  it  by  no  means  fol- 
lows that  If  such  contract  is  executed,  and 
it  has  been  registered  as  such  stockholder,  it 
is  not  entitled  to  a  voice  in  Its  corporate  man- 
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agement,  or  to  Its  share  of  the  corporate 
earnings,  while  the  corporation  is  In  exist- 
ence, or  of  Its  assets  upon  a  dissolution  there- 
of. It  may  take  shares  In  another  corpora- 
tion as  collateral  seciurlty  tot  a  loan  made  by 
It,  and,  If  the  loan  Is  not  paid,  It  may  become 
the  owner  of  those  shares,  and  have  them 
registered  In  Its  name  upon  the  books  of  th.it 
corporation;  and  In  such  a  case  It  Is  subject 
to  the  same  liabilities  as  any  other  stock- 
holder. In  Bank  t.  Case,  09  U.  S.  628,  the 
bank  bad  become  a  stockholder  In  another 
corporation  under  such  circumstances,  and  It 
was  held  to  be  liable  for  Its  proportion  of  the 
debts  of  the  corporation  In  which  It  bad  been 
a  stockholder,  although  It  had  transferred 
the  stock  to  one  of  Its  cleiks  for  the  purpose 
of  aroldmg  such  liability.  As  the  appellant 
herein  could  have  taken  the  stock  of  the  sav- 
ings bank  in  satisfaction  of  a  loan  for  which 
it  had  l)een  pledged  to  it  as  security,  It  was 
within  the  scope  of  its  power  to  become  a 
stockholder  therein,  so  that  it  cannot  be  said 
that  It  was  prohibited  by  statute  from  be- 
coming such  stockholder.  Having  caused  It- 
self to  be  registered  upon  the  books  of  the 
corporation  as  a  stockholder,  any  person  deal- 
ing with  the  corporation  would  be  Justified 
in  assuming  that  it  bad  become  such  stock- 
holder by  virtue  of  a  transaction  wlthta  its 
iwwer,  rather  than  in  violation  of  the  laws  of 
its  creation,  and,  so  long  as  It  held  Itself  out 
as  such.  It  ought  not  to  be  permitted  to  de- 
fend against  Its  liability  as  such  stockholder 
by  showing  that  It  had  become  such  In  vio- 
lation of  law.  "Strangers  are  presumed  to 
know  the  law  of  the  land,  and  they  are 
bound,  when  dealing  with  corporations,  to 
know  the  powers  conferred  by  their  charter. 
These  are  open  to  their  Inspection,  and  It  Is 
easy  to  determine  whether  the  act  Is  within 
the  scope  of  the  general  powers  conferred  for 
that  purpose;  but  they  have  no  access  to  the 
private  papers  of  the  corporation,  or  to  the 
motives  which  govern  directors  and  stock- 
holders, and  no  means  of  knowing  the  pur- 
poses for  which  an  act  that  may  be  lawful 
for  some  purposes  Is  done.  The  very  fact 
that  the  appointed  offlcers  of  the  corporation 
assume  to  do  an  act  In  the  apparent  per- 
formance of  their  diil7,  which  they  are  au- 
thorized to  perform  for  the  lawful  purposes 
of  the  corporation,  is  a  representation  to 
those  dealing  with  them  that  the  act  per- 
formed Is  for  a  proper  pvtrpose,  and  such  is 
the  presumption  of  the  law;  and,  upon  this 
presumption,  strangers,  having  no  notice  in 
fact  of  the  unlawful  purpose,  are  entitled  to 
rely."  Ditch  Co.  t.  Zellerbadh,  37  Cal.  587. 
The  appellant  has  not  repudiated  the  agree- 
ment under  which  it  received  the  stock,  but 
still  retains  It,  and,  so  far  as  is  shown  by  the 
record,  claims  to  be  owner  of  it,  and  to  share 
In  all  the  earnings  and  assets  of  the  corpora- 
tion. During  the  period  that  it  has  claimed 
to  be  such  owner,  it  lias  received  dividends 
out  of  the  assets  of  the  savings  bank,  and  to 
ttiat  extent  diminished  the  corporate  prop- 


erty which  otherwise  might  have  been  ap- 
propriated In  satisfaction  of  the  plaintilTi 
claim.  See  Mitchell  v.  Beckman.  (M  Cal  117. 
28  Pac.  110.  Having  had  the  benefit  of  tL-- 
transaction,  and  still  enjoying  its  fruits,  it  U 
estopped  from  denying  a  liability  which  is 
correlative  to  such  benefit  and  fruits,  and  de- 
pendent tbareon.  See  Morse,  Banks,  f  733l 
The  Judgment  and  order  are  aflirmed. 


We   concur: 
SON,  J. 


OAROUTTE,    J.;     PATEB- 


QXTIGLBY  et  at.  t.  OILLETT  et  aL     (Ka 

18,209.) 

(Sapreme  Court  of  California.     Karch  1,  ISM.) 

MiKBB  AMD  UlNIKO  —  RbLOOATIOM  —  BOKDES  Of 

Proof. 

1.  In  an  action  to  try  the  right  of  poaae9<:'r- 
to  a  mininj?  claim,  the  sufiiciency  of  plainbCTs 
protest  against  defendant's  relocation  filed  in  (be 
land  office  is  immaterial,  and  its  admiBsion  la 
evidence  cannot  harm  defendant. 

2.  The  validity  of  a  prior  location  being  ad- 
mitted, the  burden  U  on  the  reloeator  to  sfaoir 
that  defendant  failed  to  do  his  assessment  wort. 

Department  1.  Appeal  from  superior  conrt, 
Plumas  county:  O.  O.  Clough,  Jadge. 

Action  by  Louis  T.  Qidgley  and  others 
against  Charles  E.  Glllett  and  others  to  try 
right  of  possession  to  a  mining  ninim  Judg- 
ment for  plaintiffs.  Defendants  appeal.  B«- 
versed. 

Goodwin  &  Goodwin  and  O.  N.  Harris,  tor 
appellants.  P.  O.  Hundley  and  C.  B.  Mc- 
Laughlin, for  respondents. 

PER  GURLAM.  This  action  was  braaght 
to  determine  the  adverse  claims  of  the  par-  ! 
ties  to  the  right  of  possession  of  certain 
placer  mining  land  in  the  county  of  Plumas. 
The  complaint  alleged,  in  sntistance,  that 
on  the  21st  day  of  March,  1891,  the  land  hi 
controversy  "was.  ever  since  has  been,  and 
now  Is,  gold-bearing,  public  mineral  land  at 
the  United  States,"  and  that,  on  the  day 
named,  four  of  the  plaintiffs  and  three  other 
persons,  the  grantors  of  one  of  the  plaintiffs, 
aU  of  whom  were  then  citizens  of  the  Unite-l 
States,  entered  upon,  took  possession  of.  and 
located  the  same  as  a  placer  mining  claim, 
which  they  designated  and  called  the  "For- 
tuna  Placer  Mining  Glaihn,"  and  that  they 
and  their  successors  in  interest  have  ever 
since  remained,  and  are  entitled  to  remain, 
in  the  possession  thereof;  that  on  the  4tli 
day  of  November,  1891,  the  defendants  filed, 
in  the  proper  United  States  land  ofllce.  th^ 
application  for  a  patent  for  the  Diana  placer 
mine,  and  included  within  their  appUcatioB 
the  whole  of  the  land  and  premises  located 
as  aforesaid  by  the  plaintiflb  and  their  gran- 
tors, and  that  d^endants  claim  the  whole  of 
the  said  land  adversely  to  the  plalntlfra,  and 
to  be  entitled  to  the  exclusive  possession 
thereof;  that  the  register  of  the  land  office 
duly  posted  and  publialMd  a  notiOB  ot  tb» 
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notice,  piamtins  nied  wun  tne  saia  rug- 
■  their  adverse  claims  for  the  said  lands, 

their  protest  ajtainst  the  issuance  of  a 
:nt  to  the  defendants,  or  either  of  them, 
the  same;  that  the  claim  of  defendants 
-ithout  right,  and  that  they  are  not,  nor 
ither  of  them,  entitled  to  the  possession 
le  said  land,  or  any  part  thereof,  adverse- 
;o  the  plaintiffs.  The  answer  denied, 
ng  other  things,  that  on  the  2l8t  of 
ch,  1891,  the  lands  described  In  the  com- 
nt,  or  any  port  thereof,  were,  or  ever 
e  have  been,  or  now  are,  gold-bearing, 
Ic  mineral  lands  of  the  United  States, 

alleged  that,  long  prior  to  the  time 
Hi,  the  assignors  of  the  defendant  Charles 
rillett  entered  upon  the  said  lands,  which 
}  at  that  time  free  and  open  to  explora- 

and  purchase  by  citizens  of  the  United 
es  and  those  who  had  declared  their  in- 
ion  to  become  such,  and  under  regular 
s  prescribed  by  law,  and  according  to  the 
L  customs  of  miners,  proceeded  to  and 
locate  the  same  as  a  mining  claim,  and 
le  time  of  such  location  were  citizens  of 
United  States;  that  afterwards  they  en- 
I  into  the  possession  and  occupation  of 
said  lands  and  every  part  thereof,  and 
lined  in  such  possession  and  occupation, 
ccordance  with  the  laws  of  the  United 
;s  governing  the  holding  of  mining 
lis,  until  they  conveyed  the  same  to  this 
adant,  since  which  time  he  has  occupied 
held  the  same  In  conformity  with  such 
;  denied  that  on  the  2d  day  of  January, 
,   or   at  any  other  time,  plaintiffs  filed 

the  register  of  the  land  office  any  suffl- 
:  adverse  claim  for  the  premises  in  con- 
>rsy,  or  protest  against  the  issuance  of 
tent  therefor  to  the  defendant;  and  al- 
i  that  neither  the  pinintiffs,  nor  either  or 
of  them,  have,  or  ever  had,  any  right, 

interest,  or  estate  in  and  to  the  said 
lises.  The  case  was  tried  by  the  court 
DUt  a  Jury,  and  the  findings  were  that 
le  21st  day  of  March,  1891,  the  lands  de- 
ed in  the  complaint  were  gold-bearing, 
c  mineral  lands  of  the  United  States, 
were  located  by  the  plaintiffs  and  their 
toi's  in  every  respect  as  required  by  law 
tlic  local  customs,  rules,  and  regulations 
lucrs,  as  a  pliicer  mining  claim,  under 
ii  me  of  the  "Fortuna  Placer  Claim,"  and 

on  the  day  named,  the  locators  were 
'IIS  of  the  United  States,  and  ever  since 

been,  and  now  are,  the  owners  of,  in 
losscssion  of.  and  entitled  to  the  posses- 
of,  the  said  lands,  and  every  part  there- 
liat  on  the  7th  day  of  August,  1889,  the 
tors  of  the  defendant  Charles  E.  Gillett 
ed  iipon  and  located,  in  all  respects  as 
red  by  law  and  the  local  customs,  rules, 
regulations  of  miners,  the  lands  and 
isea  described  in  the  complaint,  under 
uanie  of  the  "Diana  Placer  Mining 
i."  ami  each  of  them  was  then  a  citizen 
v.i35i-.no.ll— 66 


cessors  in  interest  aia  or  periormed,  or 
caused  to  be  performed,  any  work  or  labor 
upon  said  Diana  placer  claim,  in  the  devel- 
opment thereof,  or  otherwise,  or  at  aU.  Judg- 
jnent  was  accordingly  entered  that  the  plain- 
tiffs wer;  the  owners,  and  in  the  possession, 
and  entitled  to  the  possession,  of  all  the 
lands  and  premises  described  as  the  Fortuna 
placer  mining  claim,  and  that  the  defendants 
were  not  entitled  to  the  exclusive  or  any 
possession  of  said  lands  adversely  to  plain- 
tiffs. From  this  Judgment  the  defendants 
have  appealed,  and  the  case  is  brought  here 
for  review  on  a  bill  of  exceptions,  which 
contains  specifications  to  the  effect  that  each 
of  the  findings  above  referred  to,  except 
that  as  to  the  location  made  August  7,  1888, 
was  not  Justified  by  the  evidence. 

1.  The  protest  filed  by  plaintiffs  In  the 
land  ofiice  was  headed:  "In  the  matter  of  the 
application  of  Thomas  B.  Ludlum,  as  the 
attorney  in  fact  of  Chas.  B.  Gillett,  toe  a 
United  States  patent  for  the  Diana  placer 
mine  or  mining  claim,  and  the  land  and 
premises  appertaining  to  said  mine,  situated 
in  an  imorganlzed  mining  district  in  Plumas 
county,  state  of  California;"  and  it  is  claimed 
by  appellants  that  the  paper  did  not  consti- 
tute a  Bufflcient  protest,  and  therefore  the 
com't  erred  In  admitting  it  in  evidence  over 
their  objection.  We  see  no  prejudicial  error 
in  the  ruling  complained  of.  The  action  was 
brought  "to  determine  the  question  of  the 
right  of  possession"  of  certain  mining  land, 
and  that  was  the  only  question  involved. 
The  court  had  nothing  to  do  with  the  pro- 
ceedings in  the  land  office,  and  no  power  to 
determine  as  to  their  regularity  or  irregulari- 
ty, sufficiency  or  insufficiency. 

2.  The  defendants  offered  to  prove  that  the 
lands  in  controversy  were  located  as  a  res- 
ervoir site  in  May,  1881,  by  a  corporation, 
but  did  not  offer  to  show  that  any  of  the 
parties  to  this  action,  or  their  grantors,  were 
connected  with,  or  interested  In,  the  said  res- 
ervoir site  or  the  said  corporation.  The  of- 
fered evidence  was  objected  to  by  the  plain- 
tiffs as  Irrelevant  and  immaterial,  and  was 
properly  excluded  by  the  com't.  The  resei^ 
voir  claimants,  If  any  there  were,  were  not 
before  the  court,  and  it  bad  no  power  to  de- 
termine as  to  their  rights. 

3.  The  statute  provides  that  "on  each 
claim  located  after  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  and  until 
a  patent  has  been  issued  therefor,  not  less 
than  one  hundred  dollars'  worth  of  lalK>r 
shall  be  performed  or  improvements  made 
during  each  year;  •  •  *  and  upon  a  failure 
to  comply  with  these  conditions,  the  dalm  or 
mine  upon  which  such  failm-e  occm-red  shall 
be  open  to  re-location  In  the  same  manner  as 
if  no  location  of  the  same  had  ever  been 
made,  provided  that  the  original  locators, 
their  heirs,  assigns  or  legal  representatives, 
have  nut  resumed  worii  upon  the  claim  after 
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failure,  and  before  such  location;"  and  "pro- 
vided that  the  period  within  which  the  work 
rt^ulred  to  be  done  annually  on  all  unpatent- 
ed mineral  claims  shall  commence  on  the 
first  day  of  January  succeeding  the  date  of 
location  of  such  claim."  Rey.  St.  U.  S.  f 
Zi-Jii,  as  amended  January  22,  18S0.  The 
bill  of  exceptions  states  that  "no  competent 
evidence  was  offered  by  the  defendants  show- 
InR,  or  tending  to  show,  that  any  assessment 
work  required  by  the  act  of  congress  or  the 
local  laws  of  the  mining  district,  or  that  any 
work  of  any  character  for  developing  the 
Diana  placer  mining  claim,  had  been  done 
or  performed  on  the  said  claim  by  the  de- 
fendants, or  any  one  else  for  them,  between 
the  7tb  day  of  August,  1888,  the  time  of  its 
location,  and  the  8th  day  of  September,  1891, 
or  at  any  time  prior  to  the  location  of  the 
Fortima  placer  mining  claim,  or  that  the  de- 
fendants bad  resumed  work  prior  to  the  8th 
day  of  Soptpmber,  1891."  The  record  is  si- 
lent as  to  whether  any  evidence  was  offered 
by  the  plaintiffs  showing  that  no  work 
was  done  on  the  claim  between  the  dates 
above  named,  and,  in  view  of  the  specifica- 
tions. It  must  be  presumed  that  none  was  of- 
fered; the  presumption  on  appeal  being  that 
the  statement  or  bill  of  exceptions  contains 
all  pertinent  evidence  upon  points  specified, 
although  the  record  does  not  show  affirma- 
tively that  such  is  the  case.  It  must  be  as- 
sumed, therefore,  that  the  findings  of  the 
court  that  no  work  was  done  by  the  defend- 
ants or  their  predecessors  in  Interest  during 
the  year  1800,  and  that  the  said  lands  were 
public  mineral  lands  of  the  United  States  in 
March,  1891,  were  based  upon  the  theory 
that  the  burden  was  on  defendants  to 
show  that  sufilclent  work  was  done  to  meet 
the  requirements  of  the  statute,  and  that.  In 
the  absence  of  such  showing,  the  findings 
must  be  against  them.  The  question  then 
arises,  was  this  theory  correct,  and  were  the 
findings  refared  to  justified?  The  evidence 
shows,  and  the  court  foimd,  that  the  location 
of  August  7,  1889,  was  a  valid  location,  made 
in  all  respects  as  required  by  law.  This 
bdng  so,  tho  ground  located  became  the 
property  of  the  locators,  and  could  not  be 
relocated  imtll  they  lost,  abandoned,  or  for- 
feited their  rights  to  It.  As  said  In  Rolk  v. 
Meagher,  VH  V.  S.  284,  285:  "A  mining 
cUiini  perfpoted  under  the  law  is  'property' 
in  the  highest  sense  of  that  term,  which  may 
be  bought,  sold,  and  conveyed,  and  will  pass 
by  descent.  •  •  •  The  language  of  the  act 
is  that  the  locators  'shall  have  the  exclusive 
right  of  pos!;ession  and  enjoyment  of  oil  the 
surface  included  within  the  lines  of  their  lo- 
cations,' which  is  to  continue  until  there  shall 
be  a  fiiiUire  to  do  the  requisite  amount  of 
work  within  the  prpseribpd  t.me.  •  •  •  The 
right  of  location  upon  the  mineral  lands  of 
the  United  States  is  a  privilege  granted  by 
oongreos,  but  it  can  only  be  exercised  within 
the  limits  prescribed  by  the  grant.  Any  at- 
tempt to  go  beyond  that  will  be  of  no  avail. 


Hence,  a  relocation  on  lands  actually  eor- 
ered  at  the  time  by  another  valid  and  fnb- 
sistlng  location  is  void;  and  this,  not  oatj 
against  the  prior  locator,  but  all  the  wotid. 
because  the  law  allows  no  such  tbing  to  be 
done." 

The  question  as  to  which  side  bas  the  bar- 
den  of  proof  in  a  case  like  this,  wbere  It  to 
claimed  that  a  prior  valid  location  has  been 
lost  or  forfeited  by  a  flUlure  to  do  the  neces- 
sary work,  arose  directly,  and  was  passed 
upon,  in  Hammer  t.  Mining  &  Milling  Co.. 
lao  U.  S.  292,  9  Sup.  Ct  548.  That  was  a 
suit  to  qnlet  the  plaintilTa  title  to  a.  lode 
mining  claim  In  Montana.  The  complaint 
alleged  that  the  plaintiff  was  a  corporatioo 
duly  orgitnized,  etc.,  that  it  was  the  owner  at 
a  certain  quartz  lode,  known  as  the  Garfi<>ld 
Iwie  or  mlulug  claim,  and  that  It  and  its 
priHleceesors  In  interest  had  been  In  the  pos- 
session of,  and  entitled  to,  the  lode  ever  dnce 
,  Its  discovery  and  location;  that,  notwittt- 
srauiling  Its  right  to  the  possession,  the  de- 
fendant Hammer,  on  or  about  the  l5t  of 
January,  1883,  assumed  to  enter  upon  the 
pronitKPs  and  relocate  the  same,  and  that  Ik- 
pretended  to  claim  an  interest  or  estate 
therein  adversely  to  the  plaintiff,  and  had 
made  application  to  the  local  United  States 
land  ofilce  for  a  patent  therefor,  and  that  ti!*r 
plaintiff  had  duly  filed  in  that  office  Its  ad- 
verse claim  to  the  premises.  The  answM'  of 
Hammer  denied  that  the  plaintiff  was  the 
owner  of  the  lode  described,  or  of  any  part 
thereof,  or  that  It  was  then,  at  had  been  for 
a  long  time,  in  possession  th«%of;  and  it 
set  up  that  on  the  1st  day  of  January,  ISTiS, 
one  Wolf  entered  upon  the  premises  de- 
8(Tibed,  the  same  being  then  vacant  miner."! 
land  of  the  United  States,  and  discovered 
thereon  a  vein  or  lode  of  quartz-bearing  sil- 
ver and  other  precious  metals,  which  he  lo- 
cated In  accordance  with  the  requirements  of 
the  law;  that  nfterwai-ds  the  defendant  be- 
came the  purchaser  of  the  premises  from 
Wolf,  and  had  ever  since  been  the  owner 
and  entitled  to  the  possession  thereof;  and 
that  whatevo:  claim  the  plaintiff  ever  had 
to  them  became  forfeited  before  the  1st  of 
January,  1883,  since  which  time  It  had  not 
had  any  estate,  title,  or  interest  therein  or 
possession  thereof.  The  court,  Mr.  Jiistico 
Field  delivering  the  opinion,  said:  "The  an- 
swer does  not  distinctly  put  in  issue  the  valid- 
ity of  the  original  location;  It  otxifines  its 
traverse  to  the  existing  right  and  ownership 
of  the  plaintiff  In  the  whole  of  the  rnlnlnp 
clnlm,  to  Its  long  possession  of  the  premises, 
and  to  the  possession  of  the  plaintiff  and  its 
pre<lecessors  sluce  the  discovery  and  location 
of  the  mining  claim,  and  then  sets  np  the 
alleged  forfeiture  of  the  claim  by  the  plaintiff 
and  the  defendant's  relocation  of  it  •  •  • 
As  to  the  alleged  forfeiture  set  np  by  de- 
fendant. It  Is  sufficient  to  say  that  the  bur- 
den of  proving  It  rested  upon  him;  that  the 
only  pretense  of  a  forfeiture  was  ttat  suf- 
ficient work,  as  required  by  law  each  year. 
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was  not  done  on  the  claJm  in  1882.  ♦  •  • 
A  foi-felture  cannot  be  established  except 
upon  clear  and  convincing  proof  of  the  fail- 
ure of  the  former  owner  to  have  work  per- 
formed, or  improTements  made,  to  the 
■•imouut  required  by  law."  That  decision  is 
decisive  of  the  question  in  hand,  and  must 
be  followed,  since  the  court  rendering  It  has 
jurisiliction  to  review  all  cases  like  this  when 
the  amount  in  controversy  is  sufficient. 
Chambers  v.  Hanlngton,  111  U.  S.  350,  4 
Sup.  Ct.  428.  It  follows  that  the  theory  on 
which  the  court  below  acted  was  not  correct, 
and  the  findings  complained  of  were  not  justi- 
i!t.>d  by  tlie  evidence.  The  Judgment  must 
therefore  be  reversed,  and  the  cause  remand- 
ed.    SJo  ordered. 


PEOn^  T.  CHRISnAN.     (No.  21,061.) 
(Supreme  Court  of  California.     March  1,  1894.) 

Ass  A  f  LT— Is  POBM  ATIOS— VaBI  A  N  CE— N  AM  E. 

One  complained  again8t  for  an  assault 
with  a  deadly  weapon  on  the  person  of  one 
G«orge  Magin  cannot  be  Informed  against  and 
tried  for  soeh  an  asaault  on  one  George  Maa- 
Hino. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Harry  Christian,  convicted  of  assault  with 
a  deadly  weapon,  appeals.    Reversed. 

E.  W.  Wilson,  for  appellant  W.  H.  H. 
Hart,  Atty.  Gen.,  and  T.  H.  Belr&ge,  Dlst 
Atty.,  for  the  People. 

GAROUTTB,  J.  The  defendant,  (Christian, 
was  convicted  of  the  crime  of  assault  with  a 
deadly  weapon  upon  the  person  of  one 
George  Massino,  and  now  appeals  from  the 
.judgment  and  order  denying  his  motion  for 
.1  new  trial  Upon  being  called  to  plead  to 
the  information,  he  moved  to  set  It  aside 
upon  the  ground  that  he  had  never  been 
loRally  committed  by  a  magistrate;  and  we 
Ttiink  the  proper  disposition  of  that  motion 
(U-mands  a  reversal  of  the  Judgment.  The 
inception  of  the  present  prosecution  Is  found- 
ed in  a  complaint  laid  before  a  magistrate 
upon  the  oath  of  one  Nicl^  Savage.  In  that 
<-ompIaint  John  Doe,  alias,  is  charged  with 
iin  assault  with  a  deadly  weapon  upon  the 
person  of  one  George  Magin.  At  the  con- 
clusion of  the  preliminary  examination  the 
magistrate  entered  his  order  of  commitment 
upon  the  back  of  the  complaint,  reciting  that, 
"it  appearing  to  me  that  the  offense  of  an 
nssault  with  a  deadly  weapon,  to  wit,  a  pistol, 
lins  been  committed,  and  that  there  is  suf- 
ilcient  catise  to  believe  that  the  withln-named 
Harry  Christian,  arrested  under  the  name  of 
,Tohn  Doe,  guilty  thereof,  I  order  that  he  be 
lipid  to  answer  to  the  same,"  etc.  The  dis- 
trict attorney  thereupon  filed  an  information 
ngainst  the  defendant,  Christian,  charging 
him  with  the  crime  of  assault  with  a  deadly 
weapon  upon  the  person  of  one  George  Mas- 
!;lno,  and  upon  that  information  he  has  been 


tried  and  convicted.  The  de'endant  was  ziot 
charged  by  the  complaint  before  the  magis- 
trate with  assaulting  one  George  MasKlno; 
neither  does  the  commitment  indicate  that  he 
was  held  to  answer  before  the  superior  coiu-t 
upon  that  character  of  charge.  There  is 
a  wide  difference  between  the  offense  of  an 
assault  with  a  deadly  weapon  upon  John  Doe 
and  that  of  assault  with  a  deadly  weapon 
upon  Richard  Roe.  The  name  of  the  party 
assaulted  is  a  material  element  of  the  offense, 
and  common  Justice  to  the  defendant  de- 
mands that  he  be  notified  of  the  particular 
offense  for  which  be  stands  committed.  In 
the  present  case  he  bad  no  such  notice.  If 
the  record  gave  him  any  information  upon 
the  subject,  it  would  be  an  infwehce,  at  least, 
that  he  was  to  be  tried  for  the  assaulting  of 
one  Magin,  the  party  named  in  the  com- 
plaint; but  it  was  oidy  when  he  was  called 
upon  to  plead  that  he  for  the  first  time  be- 
came aware  of  the  nature  of  the  offense  for 
which  he  was  to  be  put  to  trial.  Again,  this 
party  was  arrested  and  brought  before  a 
magistrate  to  defend  himself  against  a  charge 
of  assaulting  one  Magin.  Under  those  dr- 
cumstances,  and  under  a  complaint  charging 
that  offense,  he  could  not  be  called  upon 
to  def^id  himself  for  assaulting  one  Massino, 
for  there  was  no  complaint  on  file  upon 
which  to  base  an  examination  of  that  char- 
acter. The  commitment  ftirnishes  the  materi- 
al matters  upon  which  the  district  attorney 
should  frame  his  information.  If  the  de- 
fendant is  committed  for  trial  for  the  offense 
charged  in  the  complaint,  it  is  sufficient  to 
so  declare  In  the  commitment;  but.  If  he  be 
held  for  some  other  offense,  the  commitment 
should  state  its  general  nature,— in  other 
words,  describe  it  with  reasonable  certainty. 
The  district  attorney,  in  framing  his  informa- 
tion, must  confine  himself  to  the  record. 
He  Is  not  Justified  in  placing  therein  any 
element  of  the  offense,  the  Information  of 
which  he  has  obtained  from  outside  sources. 
This  principle  is  declared  in  People  v.  Par- 
k»,  91  CaL  91,  27  Fac.  637,  and  again  af- 
firmed in  People  v.  Wallace,  94  Cal.  497,  29 
Pac.  050.  Assuming  the  complaint  in  this 
case  to  have  Iieen  made  a  part  of  the  com- 
mitment, we  then  have  the  defendant  com- 
mitted for  an  assault  upon  one  Magin,  and 
we  have  an  information  filed  against  him  for 
an  assault  upon  one  Massino.  This  is  a  vari- 
ance as  fatal  as  though  it  arose  upon  the  trial 
of  the  case. 

The  information  not  being  based  upon  the 
commitment,  can  it  be  supported  upon  the 
theory  that  the  evidence  taken  at  the  pre- 
liminary examination  disclosed  that  the  de- 
fendant committed  an  assault  upon  George 
Massino,  and  that,  therefore,  the  district  at- 
torney was  authorized  in  filing  an  informa- 
tion upon  material  furnished  by  that  evi- 
dence? In  the  case  of  People  t.  Vierra,  67 
OaL  231,  7  Pac.  640,  the  defendant,  by  com- 
plaint, was  charged  with  the  crime  of  murder, 
and   upon   examination    was   committed   fon 
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manslaughter.  Notwithstanding  such  com- 
mitment, the  district  attorney  filed  an  Infor- 
mation against  htm  charging  murder,  and  this 
court  upheld  that  procedure.  The  same  prin- 
ciple also  arose  in  People  y.  Lee  Ah  Chuck, 
66  Cal.  662,  6  Pac.  859,  where  the  defend- 
ant was  charged  with  an  assault  with  intent 
to  commit  robt)ery,  and  committed  for  the 
offense  of  an  attempt  to  commit  robbery. 
The  information  was  framed  In  line  with  the 
complaint,  and  alleged  an  assault  with  in- 
tent to  commit  robbery.  While  we  have  rec- 
ognized the  difference  between  the  offense 
of  assault  with  intent  to  commit  a  felony 
and  the  offense  of  an  attempt  to  commit  the 
same  felony,  (People  v.  Lee  Kong,  95  Cal. 
667,  30  Pac.  800,)  yet  the  disUnction  la  not  a 
broad  one,  and  they  are  so  closely  related 
that  the  evidence  of  one  is  usually  sufficient 
to  prove  the  other.  Indeed,  the  attempt  to 
commit  a  felony  Is  always  included  In  the 
assault  with  intent  to  commit  the  felony.  In 
both  of  these  cases  the  Information  charged 
the  defendant  with  the  offense  alleged  in  the 
complaint  upon  which  the  preliminary  ex- 
amination was  based,  and  there  Is  no  ques- 
tion but  that  they  properly  declare  the  law 
In  that  regard.  There  is  also  some  general 
language  fo<md  in  People  v.  Staples,  01  Cal. 
23,  27  Paa  523,  in  line  with  the  earlier  cases 
we  have  quoted;  but  In  that  case  the  offense 
charged  in  the  complaint  and  in  the  informa- 
tion was  the  same,  and  the  opinion  so  states; 
consequently,  the  language  used  was  obiter 
dicta.  In  People  v.  Wheeler,  73  Cal.  252,  14 
Pac.  796,  the  defendant  was  charged  with 
robbery,  and  committed  for  the  crime  of  false 
imprisonment;  and  this  case  is  the  only  one 
we  find  directly  opposed  to  the  views  we 
entertain  upon  this  question.  The  principle 
there  declared  is  unsound,  and  must  be  cast 
out  as  no  authority  for  futtu-e  guidance.  It 
is  not  law  that  a  person  may  be  charged  by 
complaint  with  larceny,  and  held  for  trial  for 
rape,  even  though  the  evidence  taken  at  the 
preliminary  examination  indicates,  to  a  cer- 
tainty, that  the  defendant  committed  that 
offense.  The  case  cited  appears  to  go  to  the 
length  of  the  Illustration  made,  and  cannot 
be  sustained.  It  Is  violative  of  that  provision 
of  the  constitution  which  does  not  allow  a 
prosecution  by  Information  unless  the  defend- 
ant has  previously  had  a  preliminary  ex- 
amination upon  the  offense  for  which  he  is 
prosecuted.  It  is  not  only  the  right,  but  the 
legal  duty,  of  the  magistrate,  to  commit  the 
defendant  for  a  lower  degree  of  the  offense 
charged  In  the  complaint  whenever  the  evi- 
dence Indicates  his  guilt  of  such  lower  de- 
gree; and,  while  It  is  properly  held  in  the 
VIerra  Case  that  the  district  attorney  may 
file  an  information  for  murder  against  a  de- 
fondant  committed  for  manslaughter,  yet.  If 
the  complaint  upon  which  the  defendant  had 
been  preliminarily  examined  had  charged  any 
other  offense  than  that  of  murder,  the  action 
of  the  district  attorney  in  filing  the  informa- 
tion would  have  been  beyond  the  law.    It 


may  be  laid  down  as  an  nnqnesdonra  propo- 
sition that  the  district  attorney  has  no  au- 
thority to  disregard  the  commitment,  and  cull 
from  the  evidence  taken  at  the  prellminaiy 
examination  some  real  or  imaginary  offense, 
not  included  in  the  complaint  upon  which  the 
defendant  was  charged  and  examined. 

In  the  case  of  People  v.  Giancoli,  74  GaL 
646,  16  Pac.  510,  a  case  where  the  district 
attorney  filed  his  information  from  data 
taken  from  the  evidence  at  the  examination, 
this  court  held  that,  if  there  was  any  evi- 
dence whatever  in  the  record  ludicatiDg  the 
commission  of  the  offense  charged  in  the  in- 
formation, the  district  attorney's  action  is 
the  premises  was  beyond  review  and  con- 
clusive. For  this  reason,  among  others,  we 
are  not  disposed  to  expand  the  doctrine  de- 
clared in  the  Viorra  and  Lee  Chuck  Cases. 
The  language  found  there  may  be  broader 
than  the  facts  of  those  cases;  but  any  lan- 
guage which  might  be  construed  as  holding 
that  a  defendant  may  be  informed  against 
for  any  offense  shown  by  the  evidenoe,  re- 
gardless of  the  charge  upon  which  be  was 
examined,  Is  too  broad,  and  we  do  not  desire 
it  crystallized  into  a  principle  of  law.  The 
district  attorney  is  not  only  required  to  file 
the  iuformatiMi  for  some  offense  Indoded  in 
the  allegations  of  the  complaint,  but  the 
magistrate,  likewise,  only  has  the  power  to 
commit  for  some  offense  included  therein.  If 
such  were  not  the  true  rule,  the  whole  pro- 
cedure as  to  preliminary  examinations  would 
be  absurd,  and,  as  to  the  defendant,  a  nuxj^- 
ery.  Where  a  defendant  is  brought  before  a 
magistrate,  charged  with  having  committed 
a  public  offense,  he  must  be  Informed  of  the 
charge  against  him,  and  advised  aa  to  his 
right  to  the  aid  of  counsel  in  every  stage  of 
the  proceeding.  He  is  entitled  to  a  certain 
time  to  prepare  his  defense.  These  provisions 
of  the  statute  clearly  contemplate  that  he 
shall  be  reqtilred  to  defend  himself  against 
the  crime  with  which  be  is  charged,  and  no 
other  crime.  He  has  not  been  notified  of 
any  other  charge,  and  consequently  Is  not 
prepared  to  defend  himself  against  anotha 
charge.  There  Is  no  provision  of  the  statute 
by  which  a  defendant  may  take  advantage 
of  the  admission  of  immaterial  or  incompe- 
tent evidence  by  the  magistrate.  'Hence,  aH 
manner  of  crimes  may  t>e  proven  against 
him,  ^nd  thus  the  district  attorney  would 
have  the  privilege  of  selecting  the  most  hei- 
nous upon  which  to  frame  his  information. 
Such  is  not  the  law,  and  whenever  a  defend- 
ant is  informed  against  for  an  offense  differ- 
ent from  that  charged  in  the  comi^aint  upon 
which  he  was  examined,  or  not  included 
therein,  he  has  had  no  examination  for  that 
offense,  and  is  entitled  to  have  the  informa- 
tion set  aside  upon  the  ground  that  he  has 
not  been  legally  committed.  In  E^  parte 
Nichohis,  91  CaL  640,  28  Pac.  47.  the  gen- 
eral language  found  in  the  ^erra  Oase  as 
to  the  right  of  the  district  attorney  to  file 
an  information  for  any  offense  disclosed  br 
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the  evidence  Is  rdterated;  bat  the  matter 
ihere  before  the  court  waa  purely  a  question 
of  jurladlctlon,  Involving  the  right  to  a  writ 
of  habeas  corpus,  and  whatever  may  have 
been  said  upon  these  lines  was  not  demand- 
ed upon  a  disposition  of  the  merits  of  the 
question  und»  discussion.  We  also  refw  to 
the  views  of  Mr.  Justice  Paterson,  as  ex- 
pressed in  his  concurring  opinion  in  Ex  parte 
Nicholas,  as  being  in  entire  accord  with  what 
we  deem  the  law  to  be  upon  the  matter  un- 
do: discussion.  It  follows  that  the  offense 
charged  in  this  Information  is  not  the  of- 
fense for  which  the  defendant  was  examined, 
ndth^  Is  it  an  offense  included  therein,  and 
consequently  not  one  upon  which  the  dis- 
trict attorney  was  Justified  in  filing  an  In- 
formation based  upon  data  found  in  the  evi- 
dence taken  upon  the  preliminary  elimina- 
tion of  the  defendant  It  is  ordered  that  the 
Judgment  and  order  be  reversed,  and  the 
cause  remanded. 

We  concur:    PATERSON,  J.;  HARRISON, 


rmUN  T.  PACIFIC  WOOD  &  COAL  00.  et 

al.     (No.  19,251.)i 
(Snpreme  Court  of  California.     Feb.  27,  1894.) 

COKPOSATIOHS— AgRSBHKNT  AMONG  BtOOKBOLD- 
BBS — ENFOKCEMBnT. 

Since  Civ.  Code,  S§  307,  312,  provide  that 
in  a  corporation  election  every  stockholder  must 
vote  hia  shares  in  person,  or  by  proxy,  in  writ- 
ing, a  president  of  a  corporation  cannot  enforce 
a  verbal  agreement  by  the  other  atockholders 
that  he  shall  continue  as  president  for  two  years 
longer,  the  agreement  providing  no  way  for  its 
accomplishment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superlcnr  court,  San  Diego  coun- 
ty, W.  L.  Pierce,  Judge. 

Action  by  B.  O.  Dulin  sgalnst  the  Pacific 
Wood  &  Coal  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal, 
affirmed. 

D.  Ij.  Withlngton  and  Works  &  Worlis,  for 
appellants.  V.  E.  Shaw  and  Conklln  & 
Hughes,  for  respondent 

HAYNES,  C.  Plaintiff  had  Judgment,  and 
the  defendants  appeal  therefrom  upon  the 
Judgment  roll.  This  proceeding  was  brought 
under  section  315  of  the  CivU  Code,  to  set 
aside  the  electicHi  of  B.  D.  Clngston,  one  of 
the  defendants,  as  a  director  of  the  defend- 
ant corporation,  and  to  confirm  the  election 
of  plaintiff  as  such  director.  Clugstou  an- 
swered, and  also  filed  a  cross  complaint,  to 
which  plaintiff  filed  an  answer.  The  find- 
ings cover  eight  or  nine  pages  of  the  tran- 
script, but  may  be  summarized  as  follows: 
The  Pacific  Wood  &  Coal  Company  is  a 
corporation,  having  a  capital  stock  of  $10,- 
000,  divided  into  100  shares,  of  $100  each. 
O.  A.  Garretson  and  the  members  of  his 
f&mlly  owned  60  shares  of  said  stock,  all 

*  Rehearing  granted. 


of  which  he  controlled.  Defendant  B.  D. 
Clugston   owned  25   shares,  J.   S.   Al<ernian 

4  shares,  and  plaintiff  2  shares.  That  on 
June  17,  1892,  defendant  B.  D.  Clngston 
agreed  verbally  with  G.  A.  Garretson  to 
purchase  the  69  shares  owned  and  controlled 
by  him,  and  to  pay  therefor  $140  per  share, 
which  agreement,  if  carried  out,  would  hare 
given  Clugston  all  of  the  stock  except  6 
shares.  That  on  the  following  day,  and  be- 
fore this  sale  was  consummated,  a  verbal 
agreement  was  made  between  the  defendant 
Clugston,  George  G.  Garretson,  the  sou  of 
G.  A.  Garretson,  J.  S.  Akerman,  and  the 
plaintiff,  with  the  consent  of  all  the  stock- 
holders of  the  corpwation,  that  defendant 
Clugston  should  retain  21  shares  of  the  stock 
agreed  to  be  purchased,  making  him  the 
owner  of  46  shares;  that  George  G.  Garret- 
son and  the  plaintiff  should  each  take  and 
pay  for  enough  of  said  stock  to  give  each 
25  shares;  and  that  Akerman  should  retain 
the  4  shares  then  owned  by  him.  It  waa 
farther  agreed  that  defendant  Clugston 
should  lend  to  George  Garretson  $2,400,  to 
be  used  to  pay  In  part  for  bis  stock,  to  secure 
which  loan  he  gave  his  note,  and  pledged 
10  shares  of  his  stock;  and  it  was  also 
agreed  that  the  corporation  should  mortgage 
Its  property,  and  thereby- raise  the  sum  of 
$4,000,  for  the  benefit  of  George  G.  Garret- 
son and  the  plaintiff,  to  be  used  to  pay  for 
the  stock  purchased  by  them,— $2,000  to  each, 
—and  for  which  they  gave  their  several  notes. 
The  defendant  Clugston  agreed  to  this  di- 
vision of  the  stock,  loaned  the  $2,400  to 
George  G.  Garretson,  and  consented  to  the 
mortgaging  of  the  property  of  the  OHpora- 
tion,  upon  the  vorbal  agreement  of  all  the 
stockholders  that  defendant  Clugston  was  to 
be  president  of  the  company  for  two  years, 
at  the  expiration  of  which  time  the  mortgage 
notes  were  to  become  due,  and  to  receive  a 
salary  of  $125  per  month  while  he  retained 
an  Interest  in  the  corporation,  the  plaintiff 
to  be  treasurer  at  the  same  salary,  and  that 
Akerman  should  use  his  four  shares  to  pro- 
tect defendant  Clugston;  and  on  the  same 
day  the  notes  were  executed,  the  stock  de- 
livered, and  the  salaries  fixed  as  above  stated, 
defendant  Clugston  being  then  president 
The  election  for  directors  ha'e  in  question 
was  held  on  November  17,  1892.  Prior  to 
this  election,  B.  D.  Clugston  transferred  to 
his  daughter,  L.  Clugston,  and  to  James 
Wells,  each,  one  share  of  his  stock  The 
board  consisted  of  5  directors,  and  6  candi- 
dates were  nominated,  viz.  the  plaintiff,  Du- 
lin, the  defendant  B.  D.  Clugston,  L.  Clug- 
ston,  Wells,  Akerman,  and  Garretson.  The  , 
plaintiff  cumulated  his  votes  for  3  candidates,  ) 
viz.  Akerman,  Dulln,  and  Garretson,  giving  ,' 
each  41%  votes.  Garretson  cumulated  his 
votes  for  the  same  candidates,  giving  each 
41%  votes.     Akerman  voted  his  4  shares  for 

5  candidates,  the  3  above  named  and  Wells 
and  Lk  Qugston,  giving  each  4  votes.  Wells 
voted  his  1  share  cumulated  for  3  candidates, 


aerenaant  B.  D.  Clngston,  the  president  of 
the  corporation,  presided  at  the  election,  and 
L.  Clugston  was  appointed  teller.  The  pres- 
ident objected  to  counting  the  10  shares  be- 
longing to  Garretson,  which  were  pledged  to 
him.  These  10  shares,  cumulated,  gave  50 
Totes,  and  were  tendered  in  equal  proportions 
to  the  3  candidates  Dulln,  Akerman,  and 
Garretson,  amounting  to  16%  votes  each,  and, 
if  throvm  out  as  cast,  would  have  left  these 
3  candidates  each  70%  votes,  and  the  result 
would  have  been  the  election  of  B.  D.  Clug- 
Bton,  L.  Clugston,  and  James  Wells,  and  the 
remaining  3  candidates  tied.  But,  In  count- 
ing the  votes,  the  50  votes,  being  the  cumula- 
tion of  the  10  shares  of  Garretson's  stock 
pledged  to  B.  D.  Clugston,  were  not  counted; 
S>^  votes  thereof  being  deducted  from  Aker- 
man, and  41%  from  Dulln,  thus  defeating 
Dulln,  and  electing  Akerman  and  Garretson. 
angston,  the  pledgee  of  said  10  shares,  did 
not  claim  the  right  to  vote  them,  nor  Is  it 
claimed  or  found  that  Garretson  had  agreed 
in  any  manner  not  to  vote  them;  and  If 
coimted  as  they  were  cast,  It  is  found  by  the 
court,  Dulln  would  have  been  elected,  and 
Clugston  defeated.  The  cross  petition  of  B. 
D.  Clugston,  however,  sets  up  the  verbal 
agreement  hereinbefore  stated,  to  the  effect 
that  Clugston  should  be  president  for  two 
years,  and  should  receive  a  salary  of  $125 
per  month  so  long  as  he  should  retain  an 
interest  in  the  corporation,  and  that  but  for 
this  agreement  he  wotild  not  have  consented 
to  part  with  a  controlling  Interest  In  flie 
stock,  nor  to  tbe  mortgage  upon  the  compa- 
ny's property  to  aid  DtiUn  and  Garretson  to 
purchase  their  stock,  nor  have  loaned  Gar- 
retson the  $2,400,  and  charges  a  conspiracy 
to  d^eat  his  election,  and  prays  that  it  be 
adjudged  and  decreed  that  he  and  the  said 
L.  Cltigston,  James  Wells,  George  G.  Garret- 
son, and  J.  S.  Akerman  were  duly  elected 
directors,  and  that  he  is  entitled  to  be  elected 
president  The  court  also  found  that  said 
agreement  was  not  reduced  to  writing;  that 
It  was  material,  Important,  and  necessary  to 
the  protection  of  Clugston's  Interests;  but 
that  neither  Dulln,  Garretson,  nor  Akerman 
at  any  time  agreed  in  express  terms  to  elect 
Clugston  as  a  director.  As  conclusions  of 
law,  tbe  court  found  that  said  agreement  was 
void,  because  not  to  be  performed  within  a 
year,  and  not  in  writing,  and  that  the  votes 
cast  for  the  plaintiff,  including  the  10  shares 
of  pledged  stock,  shotild  hare  been  counted, 
and  that  Dulln  was  duly  elected  a  director. 
No  different  conclusion  of  law  could  possibly 


dates,  not  exceeding  the  nnmberte^t 
ed,  and  the  candidates  receirtiif  in  t 
number  of  votes  shall  be  decJanci' 
and  these  votes  must  be  cast  ii  ite  ~ 
of  the  shares  in  person,  or  b;  pns-. :' 
Ing,  and  only  a  member  of  tbe  m^ 
can  be  a  proxy,    dv.  Code,  H  te:,k- 
No  proxy  was  given  to  tlie  appelh"-' 
any  of  the  stock  held  bj  VtSs,  <£^- 
or  Akerman,  nor  was  any  i«qdtd  ' 
agreement  to  be  given.  Hie  igrec:^ 
vided  no  means  for  tbe  locompb.-: 
the  end  or  purpose  to  be  accoxi^ 
does  not  seem   to  be  qaestioa«(l  tl£.. 
and    those   co-operating  widi  He  >- 
right  to  vote  tbeir  etadi,  bnt  oeli  ^ 
should  have  been  so  voted  aattCa 
lant    But  appellant  had  bi  bis  <r.  ■ 
enough  stock   to  have  elected  te.»- 
oue  other  director,  in  the  face  of  f-.- 
nation  that  could  have  been  rndt:  t- 
court  has  no  power  to  r^ere  Uk  - : 
own  error,  or  do  that  for  him  rtki . 
the  power  to  do  for  bimseil  If  tt^ 
sought  to  be  accomplished  bj  tlei:- 
were  lawful  and  proper.-*  P«"  '■>■ 
ridMcd,— no   means  being  proTiic'' 
accomplishment,  the  specific  [xribc: 
It  cannot  be  enforced.    No  lejil  ^^ 
rested  upon  plaintllf  to  cast  Ms »« - 
pellant,  and,  appellant  having  beaJi 
the  court  cannot  declare  bim  ti«i^- 
are  the  circumstances  sacb  as  to  jsz 
ordering   of    a   new  decHon.  S*'- 
Civ.  Code,  provides  that  the  court  ti: 
firm  the  election,  order  a  new  c«.  -  - 
such  other  relief  in  the  premiiesu'- 
with  right  and  Jnstlee."  It  Is  tra  -• 
tended  by  appellant  that  tbe  fn^  ^ 
the  court  by  this  section  Is  an  ejit'^-' 
but  It  is  obvious  that  U  the  piK- 
legally   elected,    the  court  can  *.' 
.his  election;  and  If  appellant  «s - 
through  his  eftcwt  to  elect  his  i^i-' 
Wells,  as  well  as  himsdf,  the  »"-' 
dedare  him  dected;  and.  If  not  ei- 
ther the  board    that  was  eiawi  -" 
court,  can  make  him  president,  s:x 
director  Is  eligible  to  the  ofBce  ^  ~ 
But  appellant  suggests  that  the  t-'r 
the   agreement    might   have  bis:  '- 
mated  by  waiving  an  dectioD,  a^  ^ 
tlnulng  the  old  board  of  diiwtifi ' 
officers.   But  that  was  not  doi»  J;  ■ 
to  be  done.    Tbe  dectlon  »a»  ^^' 
objection,  and  appellant  freeij  ^* 
and  undertook  to  carry  oot  tk  f" 


by  and  throosb  such  eleciioii,  •»> 


a* 
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„ „  _  „ •  to  vote  his  stock 

he  pleases  caimot  be  questioned,  but  be 
y  confer  upoa  another  stockholder  the 
Ut  to  vote  bis  stock  by  giving  a  written 
>xy  for  that  purpose;  but  the  court  can- 
.  compel  him  to  do  uo,  in  the  absenee  of  an 
eement  upon  or  for  a  valuable  considera- 
1   that  be  would  give  such  proxy.   But 

agreement  was  one  absolutely  incapable 
dnforcement,  otherwise  than  by  abstaining 
m  an  election,  since  any  board  that  could 

elected  must  be  at  liberty  to  choose  Its 
sident,  and  its  choice  cannot  be  coa- 
lled  by  the  oourt    It  Is  conceded  by  coun- 

for  appellant  that  a  director  cannot  ob- 
ite  himself  to  vote  In  a  certain  way,  and, 
3  being  so,  the  courts  must  be  powerless 
lUrect  his  vote;  nor  can  we  see  any  ground 
m  which  the  holding  of  an  election  could 
enjoined,  even  if  It  had  been  agreed  that 
le  should  be  held,  and,  if  it  could  not  be 
oined,  it  cannot  be  vacated.   But  coun- 

say  tliat  "this  Is  not  an  action  to  enforce 

>  performance  of  a  contract;  tliat  it  is  an 
>rt  to  uphold  an  election  against  the  at- 
ks  of  respondent"    But,  as  we  have  seen, 

>  result  of  the  election,  as  declared  by 
icUant,  was  by  the  arbitrary  exclusion  of 
es  legally  cast;  and,  if  it  is  not  an  action 
enforce  the  performance  of  a  contract,  the 
'jition  of  the  apreement  In  the  cross  com- 
iut  and  the  finding  of  the  fact  are  whol- 
immaterial.  That  appellant  loaned  $2,400 
GarretsoD  upon  hte  promissory  note,  ee- 
•ed  by  a  pledge  of  stock  of  that  value, 
1  Uiat  a  mortgage  was  given  by  the  cor- 
■ation  to  aid  him  and  respondent  in  the 
rchase  of  their  stock,  are  not  made  the 
>unds  of  complaint  because  of  any  insuffl- 
ncy  of  fte  security,  but  seem  to  be  stated 
constituting  a  consideration  for  the  agree- 
nt.  The  stock  sold,  however,  was  not  that 
appellant  He  parted  with  no  stock.  He 
iply  took  less  than  he  intended  to  buy, 
i  let  the  ronainder  be  sold  to  plaintiff  and 
rretson.  Whether,  under  these  drcum- 
nces,  tb^e  was  any  valuable  oonsldera- 
1  for  the  agreement  siich  as  is  necessary 
authorize  a  specific  performance,  may  well 
questioned. 

Tie  question  as  to  the  statute  of  frauds  is 
mportant.  As  we  have  seen,  appellant 
lid  not  control  respondent's  stock,  or  any 
:  owned  by  himself,  otherwise  than  by  a 
Itten  proxy,  (unless  transferred  to  him  np- 
the  books.)  and  this  by  force  of  the  stat< 
!  regulating  elections  by  corpcH^tlons. 
e  alleged  performance  of  the  agreement 
appelhint  could  not  give  him  the  control 
stock  not  held  by  him,  nor  authorize  him 
reject  votes  based  upon  it  whether  the 
itract  was  one  that  might  be  wholly  per- 
med within  a  year  or  not  The  court 
md  that  the  performance  of  this  agree- 
nt  was  necessary  tor  the  protection  of 
)ellant,   tout   no  facts   are   alleged    from 


seems  not  to  have  been  baaed  u^oa  serv- 
ices to  be  rendered,  but  which  was  to  con- 
tinue as  long  as  he  retained  an  Interest  in 
the  corporation.  Such  agreement  Is  void. 
It  may  be  that  appellant  will  suffer  wrong 
and  injustice,  but  the  mwe  apprehension  of 
, '  it  will  not  Justify  the  cotirt  in  granting  the 
relief  here  demanded,  or  any  other  relief 
under  the  facts  now  existing.  We  cannot 
assume  that  plaintiff,  and  those  acting  with 
him  upon  the  board,  will  not  properly  con- 
duct the  business  of  the  corporation,  or  in- 
juriously affect  the  Interests  of  appellant  as 
a  stockholder.  When  they  do  so,  or  threat- 
en to  do  so,  a  court  of  equity  will  hear  his 
complaint  I  think  the  Judgment  should  be 
affirmed. 

We  concur:  BELCHER,  O.;  SEARLS,  C. 

McFARLAND     and     FITZGERALD,    JJ. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  appealed  from  is  affirmed. 

DB  HAVEN,  J.   I  ccmcur  in  the  Judgment 


DIXON  V.  PLUNS.  (No.  14,429.) 
(Supreme  C!oQrt  of  California.  March  2,  1S94.) 
Costs— On  Appeal — Rsveksal  in  Paiit. 
On  appeal  from  a  judgment  and  order 
denying  a  new  trial,  where  the  conrt  orders  the 
submission  set  aside  as  to  the  appeal  from  the 
JQdgment,  aud  the  hearing  thereon  continned 
until  further  orders,  but  on  the  other  appeal  re- 
versi^s  the  order  denying  new  trial,  appellant  is 
entitled  to  his  costs. 

lu  bank.  Appeal  from  superior  court,  dty 
and  co<mty  of  San  Francisco;  Eugene  R. 
Garber,  Judge. 

Action  by  Katie  E.  Dixon  against  William 
J.  F.  W.  Pluns  for  damages  for  personal  in- 
juries. Judgment  for  plaintiff.  Defendant 
appeals.  Reversed.  See  31  Pac.  931;  83  Pac. 
208.  On  motion  to  amend  remittitur.  De- 
nied. 

H.  C.  Firebaugh,  for  appellant  Nagle  ft 
Nagle,  for  respondent 

PER  CURIAM.  The  appeal  In  this  case 
was  taken  from  the  Judgment  and  ordo:  de- 
nying a  motion  for  a  new  trial.  After  the 
case  was  submitted  for  decision,  the  court 
ordered  the  submission  set  aside  as  to  the  ap- 
peal from  the  Judgment,  and  continued  the 
hearing  thereon  tmtll  the  further  order  of  the 
court  The  appeal  from  the  order  denying 
a  motion  fw  a  new  trial  was  successful, 
and  that  order  was  reversed,  with  certain  di- 
rections to  the  trial  court  The  remittitur  is- 
sued upon  the  Judgment  of  reversal  allowed 
costs  of  appeal  to  appellant  A  motion  is 
now  made  to  recall  the  remittitur,  and  amend 
or  modify  the  same  by  striking  out  that  por- 
tion giving  appellant  his  costs  on  appeaL 
The  motion  Is  denied.    The  order  denying  the 
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motton  for  a  new  trial  being  reversed,  the  ap- 
pellant Is  entitled  to  bis  costs  on  appeal,  us- 
der  rule  23  of  this  court 


ANAHEIM  TINION  WATER  CO.  et  «L  T. 

PAHKER  et  al.     (No.  19,247.) 

(Supreme  Court  of  California.     March  1, 1894.) 

Action  on  Bond — Default  bt  Cokporate  Offi- 
cer—Extent  OP  LiABiLiTT  —  Evidence  —  R«- 
LEASE  OF  Sureties. 

1.  The  sureties  on  an  official  bond  are  not 
liable  for  defaults  committed  by  the  principal 
before  the  execution  of  the  bond,  if  this  latter 
is  not  retrospective  in  its  provisions. 

2.  A  corporation  cannot,  as  against  the  sure- 
ties on  the  bond  of  an  officer  thereof,  apply  pay- 
ments made  by  the  officer  to  the  corporation, 
after  the  date  of  the  bond,  upon  bis  indebted- 
ness to  the  corporation  prior  thereto. 

3.  In  an  action  on  the  bond  of  a  corporate 
officer,  required  by  the  by-laws  to  turn  in  money 
as  soon  as  collected  by  him,  where  it  appears 
that  he  failed  to  turn  in  money  collected  six 
months  before  the  execution  of  the  bond,  it  is  a 
question  for  the  jury  whether  his  default  as  to 
that  amount  did  not  occur  before  such  execu- 
tion. 

4.  Where,  in  an  action  on  the  bond  of  plain- 
tiff's secretary,  the  complaint  charged  that  he 
had  a  certain  sum  of  money  belonging  to  plain- 
tiff, February  16,  1889,  and  thereafter,  and  be- 
fore September  1,  1889,  received  from  plaintiff 
certain  other  sums,  of  which  he  paid  over  a 
part,  leaving  due  a  certain  balance  on  the  date 
last  named,  evidence  as  to  amounts  received 
and  paid  in  by  bim  after  that  date  were  inad- 

'     missiole. 

5.  The  failure  of  the  officers  of  plaintifT 
company  to  tell  defendant  sureties  that  the  sec- 
retary had  failed  to  pay  over  funds,  though 
known  to  them,  did  not  release  them  from  lia- 
bility on  the  bond,  there  being  no  actual  intent 
to  conceal  or  culpable  negligence  on  their  part. 

Department  L  Appeal  from  superior  court, 
Orange  coxmty;  J.  W.  Towner,  Judge. 

Action  by  the  Anaheim  Union  Water  Com- 
pany and  others  against  one  Parker  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

W.  T.  Eendrlck  and  Victor  Montgomery,  for 
appellants.  Richard  Melrose  and  Edwin  A. 
Mesenre,  for  respondents. 

PATERSON,  J.  It  would  be  necessary.  If 
we  were  to  state  the  facts  upon  which  all 
the  points  made  by  appellants  are  based, 
practically  to  copy  the  statement  on  motion 
for  a  new  trial,  as  there  are  92  assignments 
of  error  and  specifications  of  insufficiency  of 
the  evidence,  based  upon  65  pages  of  the 
record.  With  the  exception  of  those  herein- 
after referred  to,  they  are  entirely  without 
merit,  although  sufficiently  plausible,  as  they 
are  stated,  to  entail  upon  the  court  a  great 
deal  of  unnecessary  labor  in  passing  upon 
them.  Briefly  stated,  this  is  the  case:  The 
defendant  Gardiner  was  secretary  of  the 
plaintiff  (a  corporation)  from  January  1,  1887, 
untU  February,  1891.  On  the  15th  day  of 
February,  1889,  the  defendants  Kraemer  and 
Parker  as  sureties,  and  Gardiner  as  principal, 
executed  and  delivered  to  plaintiff  a  bond 
for  $1,0(X(,  conditioned  as  follows:    "AVbere- 


as,  the  above-bound  principal,  T.  S.  Gardisf^r. 
was,  at  a  meeting  of  the  board  of  directors 
of  the  Anaheim  Union  Water  Company,  a 
corporation,  held  on  the  2d  day  of  Fetenary. 
1889,  duly  elected  to  the  office  of  8ecreia.y 
of  said  corporation,  now,  therefore,  the  ct^a- 
dition  of  this  obligation  is  such  that  if  the 
said  J.  S.  Gardiner  shall  w^  and  faithfully 
'  perform  all  official  duties  now  required  of 
him  by  the  by-laws  of  such  corporation,  and 
shall  well  and  faithfully  execute  and  p«-forai 
all  the  duties  of  such  office  of  secretary,  as 
required  by  any  law  to  be  enacted  by  sncb 
corporation  or  its  board  of  directors  snlise- 
quontly  to  the  execution  of  this  bond,  then 
this  obligation  Is  to  be  v<rfd,"  etc  It  is 
claimed  by  the  plaintiff  that,  when  this  bond 
was  executed,  Gardiner  held,  of  the  monf?-? 
he  had  collected  for  the  company,  the  sum 
of  1880.37;  that  between  the  date  of  the 
execution  of  the  bond  and  September  1.  1S{«>. 
he  held  moneys  of  the  plaintiff  anoounting  to 
$16,073.52,  includhig  said  $880.37;  and  tlut 
he  paid  in,  durhig  that  period,  $14,982.91. 
leaving  a  balance  due  the  corporation  of 
$1,091.61.  Of  this  amount  there  Is  evidence 
tending  to  show  that  $1,000  was  collected  bv 
Gardiner  In  August,  1889,  <m  a  note  for  that 
amount  executed  to  one  Beockman,  but  no 
record  of  the  transaction  appears  in  the 
books,  except  the  order  of  the  board  authoriz- 
ing the  issuance  of  the  note.  Plaintiff  r*^ 
covered  Judgment  in  the  court  below  against 
the  sureties  for  $1,000  and  costs  of  suit,  and 
from  that  Judgment,  and  an  ordw  deny  in  l' 
their  motion  for  a  new  trial,  defendants  have 
appealed. 

The  court  gave  to  the  Jury  the  following  in- 
struction:   "If  you  find  from  the  eTldence 
that  defendant  J.  S.  Gardiner,  <«  the  16th 
day  of  February,  1889,  had,  or  aboold  have 
had,  in  his  hands  as  secretary  of  plaintiff, 
any  moneys  of  plaintiff,  and  that  the  subse- 
quent deposits  and  payments  made  by  him 
to  plaintiff  and  the  treasurer  of  plaintiff  be- 
tween said  date  and  the  1st  day  of  Septem- 
ber, 1889,  (not  applied  to  the  payment  of  oth- 
er accounts,  balances,  and  receipts,)  equaled 
such  amoimt  so  found  In  his  hands  on  said 
date,  then,  and  in  that  event,  the  court  in- 
structs you  to  add  the  amounts  foimd  in  his 
hands  February  16,  1889,  to  the  amounts  re- 
ceived by  him  as  secretary  of  plaintiff  be- 
tween said  16th  day  of  February,  1889,  and 
September  1,  1889,  and  deduct  from  this  to- 
tal amount  the  amount  of  payments  made 
by  him  to  the  plaintiff  and  philntifTs  treas- 
urer, as  shown  by  the  evidence.    The  bal- 
ance, if  any,  would  be  the  balance  In  the 
hands  of  said  Gardiner  as  secretary  of  phiin- 
tiff,  and  would  be  the  amount  owing  by  him 
to  plaintiff  on  said  date,  and  for  which  bal- 
ance of  said  amoimt,  the  court  Instructs  you, 
you  will  render  a  verdict  for  the  plaintiff, 
unless  you  also  find  that  the  sum  has  been 
subsequently  paid."    This  Instruction  was  a- 
roneous.      It  declared  to  the  Jury  that  the 
sureties  were  liable  for  all  moneys  collected 
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>y  Gardiner,  and  not  turned  over  to  the 
•ompany,  prior  to  February  16,  1889,  and 
issumes  that  he  was  not  a  defaulter  in  any 
lum  prior  to  the  time  of  the  execution  of  the 
)ond  in  salt  In  this  assumption  the  learned 
udge  usurped  the  fnnctionB  of  the  Jury.  It 
vas  for  the  latter  to  determine,  upon  all 
he  circumstances  of  the  case,  whether  Oar- 
liner  was  a  defaulter  at  the  time  the  bond 
vas  executed;  and,  it  be  was,  the  sureties 
herein  were  not  liable  for '  his  dereliction. 
iVhere  a  second  bond  Is  executed,  the  sure- 
les  are  not  liable  for  money  converted  by 
he  officer  prior  to  its  execution,  and  the 
)lalntlffs  are  bound  to  show  a  conversion  af- 
er  the  execution  of  the  bond  sued  upon. 
VUliama  v.  State,  89  Ind.  570;  Governor  v. 
iobblns,  7  Ala.  82;  Thompson  v.  Dickerson, 
:2  Iowa,  360.  In  the  last  case  cited  the 
!Ourt  said:  "This  bond  was  not  retrospec- 
ive  in  its  terms,  and  in  such  a  case  there 
:an  be  no  ground  for  claiming  that  It  cover- 
'd  past  delinquencies.  •  •  •  The  money, 
IS  far  as  shown,  was  not,  at  the  time,  in 
act  In  the  principal's  hands;  and  measuring 
he  sureties'  liability,  as  we  are  bound  to  do, 
)y  strict  law,  we  cannot  extend  or  alter  the 
erms  of  their  undertaking  so  as  to  cover 
>ast  delinquencies."  In  Inhabitants  of  Roch- 
ister  V.  Randall,  105  Mass.  295,  the  court 
:aid:  "The  cause  of  action  against  him 
irose  in  1862,  when  he  rendered  his  account. 
•  •  ♦  We  cannot  regard  the  defendants' 
)ond  as  applying  to  it.  ••  *  In  Myers 
\  V.  8.,  1  McLean,  ^3,  Fed.  Gas.  No.  9,996, 
t  is  said  that  it  would  be  doing  great  injus- 
Jce  to  a  surety  to  hold  him  responsible  for 
I  default  consummated  befwe  he  l>ecame 
K>und;  and  in  Farrar  v.  U.  S.,  5  Pet.  373, 
t  Is  said  that  the  bond  should  be  made  re- 
rospectlve  In  its  language,  if  It  Is  intended 
o  cover  past  derelictions;  and  aU  the  cases 
sited  for  the  defendants  sustain  similar 
riews."  See,  also.  Potter  v.  Trustees,  11 
IL  App  280;  School  Dlst  v.  McDonald,  39 
owa,  564.  In  Board  of  Bducatlon  v.  Fom- 
la,  77  N.  Y.  858,  the  court  said:  "For  any 
:um  paid  to  a  principal  before  the  execution 
>f  a  bond  for  official  good  conduct,  there  is 
)ut  one  ground  on  which  the  sureties  can 
)e  held  to  answer,  and  that  is  that  the  prln- 
ipal  still  held  the  money  In  bank  or  other- 
vise.  If  still  in  his  hands,  he  was,  up  to 
hat  time,  bailee  to  the  public;  bat,  if  he 
lad  become  a  debtor  or  defaulter  thereto, 
lis  otTense  was  already  consummated."  Faiv 
•ar  V.  U.  S.,  5  Pet.  373.  It  was  said  there 
hat,  if  it  was  meant  to  cover  past  deeds, 
he  bond  should  have  been  made  retrospec- 
:lve,  and  that  the  sureties  had  not  under- 
aken  against  his  past  misconduct  In  Viv- 
an  V.  Otis,  24  Wis.  520,  the  court  said: 
'For  any  moneys  paid  Otis  prior  to  the  exe- 
rtion of  this  bond,  and  in  his  hands  at 
the  commencement  of  the  second  term,  the 
mreties  therein  became  answerable  to  the 
county;  but.  If  he  had  already  appropriated 
to  his  own  use  any  of  those  mon^s,  he  bad 


been  guilty  of  a  breach  of  duty;  It  was  a 
past  delinquency  or  default,  for  which  they 
never  became  responsible.  How  does  the 
fact  that  Otis  was  his  own  successor 
change  the  principle  of  law,  or  enlarge  the 
liability  of  the  sureties  on  the  second  bond? 
They  did  not  undertake  to  make  good  any 
money  which  he  had  already  misappropri- 
ated." In  Buffalo  Co.  v.  Van  Sickle,  16  Neb. 
363,  20  N.  W.  261,  the  court  said:  "It  is 
nowhere  stated  In  the  petition  that  the  state 
treasurer,  at  any  time  during  his  said  term 
covered  by  the  bond  sued  on,  had  a  d(dlar 
of  the  county  money  in  his  hands.  •  *  • 
As  I  understand  it,  when  it  is  sought  to 
hold  either  securities  or  principal  for  mon- 
eys which  the  principal  made  default  of 
within  a  certain  term,  although  he  may 
have  made  a  report  or  an  official  statement 
which  may  estop  him,  either  alone  or  with 
his  sureties,  to  deny  that  he  was  chargeable 
with  the  moneys,  it  must  be.  charged  in  the 
pleading  directly,  as  a  fact,  that  he  had  the 
money.  Clearly,  this  must  be  so  upon  the 
theory  of  the  above  case,  because  we  held 
that  the  sureties  might  doiy  that  theh:  prin- 
cipal had  the  money  at  the  commencement 
of  the  term  for  which  they  were  security, 
and  that  their  liability  would  turn  upon  the 
proof  of  that  fact,  not  upon  the  fact  of  th^ 
principal  having  stated.  In  a  report  or  state- 
ment, that  he  had  such  an  amount  of  the 
county's  money  In  his  hands;  and,  if  it  may 
l>e  denied,  and  must  be  proved  to  enable  the 
plaintiff  to  recover,  It  follows  logically  that 
it  constitutes  the  material  part  of  the  cause 
of  actibn  to  be  alleged  in  the  petition."  In 
Paw  Paw  V.  Eggleston,  25  Mich.  39,  the  court 
said:  "Neither  the  principles  involved  in 
this  case  nor  their  proper  application  are  in 
any  way  affected  by  the  fact  that  the  treas- 
urer for  the  second  year  happened  to  be  the 
same  person  who  had  held  the  office  the 
year  before."  It  wUl  be  found  that  there  is 
not  an  entire  agreement  in  the  decided  cases 
respecting  the  liabilities  of  sureties  on  sec- 
oai  bonds;  but  the  rule  stated  is  deduced 
from  the  weight  of  authority,  and  la  the 
more  rational  one. 

It  Is  claimed  by  respondents  that  It  was 
shown  conclusively  that,  the  day  after  the 
giving  of  the  bond,  Gardiner  had  in  his 
hands  $880.37  belonging  to  the  company; 
that  thereafter  $1,000  was  paid  to  him  for 
the  company,  the  receipt  of  which  is  not 
shown  on  the  books;  that  between  Febru- 
ary 15,  1889,  and  September  1,  1889,  Gar- 
diner frequently  paid  into  the  treasury  of 
the  company  large  sums  of  money,  which 
must  have  been  collected  by  him  a  long  time 
prior  thereto,  and  which  was  properly  ap- 
plied In  payment  of  the  first  or  oldest  debt. 
It  is  true  the  record  shows  that  Gardiner 
paid  to  the  treasurer  $718.78  more  than  he 
had  received  subsequent  to  February  16,  and 
prior  to  September  1,  1889,  so  far  as  the 
books  showed,  but  there  is  nothing  to  show 
the  source  from  which  these  moneys  were  i 
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received.  If  they  were,  in  fact,  moneys  col- 
lected by  him  prior  to  the  execution  of  the 
Itond.  as  claimed  by  the  respondent,  they 
would,  to  the  extent  stated —$718.78,— hare 
gone  to  pay  off  the  prior  IndebtedneEs;  and 
the  same  Is  true  if  they  were  taken  from 
the  private  funds  of  Gardiner.  This,  how- 
ever, would  not  cure  the  error  of  the  in- 
struction, which  covers  the  whole  amoimt  of 
the  defalcation.  If  the  money  referred  to 
was  actually  collected  subsequent  to  Febru- 
ary 16,  1889,  we  cannot  agree  with  respond- 
eat in  his  contention  that  the  company,  at 
least  in  the  absence  of  direct  instructtons 
from  the  secretary  to  apply  it  to  the  prior 
indebtedness,  could  so  appropriate  the  mon- 
ey, and  render  the  defendant  liable  for  the 
delinquency.  The  court,  in  allowing  this, 
would  be  robbing  Petee  to  pay  Paul  In 
Porter  v.  Stanley,  47  Ma  515,  It  appeared 
that  Stanley  was  collector  of  taxes  for  the 
years  1854,  1855,  and  1856,  and  gave  bonds 
with  different  sureties.  Ab  collector  for  the 
year  1854  he  received  moneys,  and  omitted 
to  pay  a  portion  of  the  same  into  the  treas- 
uiy.  The  selectmen  appropriated,  from  mon- 
eys received  on  the  assessments  for  the 
years  1855  and  1856,  stifflcient  to  balance  the 
deficiency  for  the  year  1854,  without  the  re- 
quest of  Stanley,  who  nevertheless  consent- 
ed thereto.  The  cotu:t  said:  "The  appropri- 
ations so  made  were  manifestly  inequitable, 
as  respects  the  sureties,  and,  by  the  author- 
ities cited  for  the  plaintiffs,  cannot  be  up- 
held. It  is  said  in  the  opinion  of  the  court 
in  the  case  of  U.  S.  v.  January,  7  Granch, 
572:  'It  will  be  generally  admitted  that 
moneys  arising,  due,  and  collected  subse- 
quently to  the  execution  of  the  second  bond 
cannot  be  applied  to  the  discharge  of  the 
first  bond  without  manifest  injury  to  the 
surety  in  the  second  bond.' "  See,  also,  Rog- 
ers V.  State,  99  Ind.  224;  Bryant  v.  Owen, 
1  Kelly,  355.  In  Phipsburg  v.  Dickinson, 
78  Me.  459,  7  Atl.  9,  It  was  claimed  that,  it 
appearing  that  the  collector  had  paid  over, 
during  the  three  years,  more  than  he  had 
collected  on  the  assessment  for  the  first  year, 
the  law  presumes,  in  the  absence  of  proof, 
that  he  performed  his  legal  duty,  and  paid 
over  all  that  he  collected  for  that  year.  The 
court  said:  "But  the  legal  presumption  is  Just 
as  strong  as  to  each  of  the  other  years,  and, 
ns  he  could  not  legally  appropriate,  as  against 
his  sureties,  what  he  received  on  one  assess- 
ment in  payment  of  what  he  received  on  an- 
other, the  law  win  not  apply  the  payments 
to  the  oldest  debt"  Speaking  of  presump- 
tions in  the  absence  of  proof,  the  supreme 
court  of  lUinols,  in  Trustees  v.  Smith,  88  HI. 
185.  said:  "It  is  insisted  that  it  is  the  pre- 
sumption that  the  amount  was  then  on  hand 
at  the  expiration  of  the  first  term.  We  do 
not  admit  that  The  defalcation  is  estab- 
lished, but  the  time  at  which  it  occurred— 
whether  dtving  the  first  term  or  subsequent 
to  the  reappointment— does  not  appear;  and 
we  do  not  sae  wliy  it  may  not  as  well  be 


presumed  that  the  treasurer  misappropriated 
the  money  during  the  time  of  bis  first  tens 
of  office  as  during  the  time  whidi   elapsec 
after  his  reappointment"     The  queetkn  as 
to  when  the  defalcation  occurred  to  tme  o' 
fact  to  be  determined  by  the  Jwcy  apon  al^ 
the  circumstances  of  the  case.      In    Bockec- 
stedt  V.  Perkins,  73  Iowa,  25.  34  N.  W.  48& 
the  court  held  that  eridence  that  a  saardtan 
had  received  money  only  six  days  previocs 
to  the  giving  of  the  bond  was  admissible,  as 
tending  to  show,  or  raise  a  presnmption.  tliat 
he  had  it  when  the  bond  was  executed.    Is 
the  case  at  bar  there  is  evidence  tending  to 
show  that  the  $880.37  referred  to  was  cot 
lected  at  least  six  months  prlmr  to  tbe  time 
of  the  execution  of  tlie  bond.     Tbe  by-laws 
required  the  secretary  of   tiie   company  v» 
"keep  an  accurate  record  of  the  proceedis^i 
of  sucdi  meetings,    •    •    •    receive  and  col- 
lect all  moneys  due  or  payable  to  tbe  com- 
pany,  and    pay   the  same   to  the    twaatmer 
forthwith,  taking  his  receipt  therefor."     The 
Jury  might  fairly  have  Inferred,    from  tiiis 
and  aU  the  drcumstances,  that  be  had  con- 
verted the  money  to  his  own  ose  jRlor  to  the 
giving  of  the  bond;  at  least  we  cannot  say 
there  is  no  evidence  to  induce  soch  a  oao- 
cluslon.    Cases  dted  in  which  the  ddlnqaent 
officers  were  public  (^dals,  and  entitled  to 
retain  the  moneys  collected  until  the  end  of 
the  term,  are  not  in  point     Here  It  was  tin 
duty  of  the   secretary   to  turn    the    money 
ov«  to  the  treasurer  immediately,  or  wltii- 
in  a  reasonable  time,  at  least,  after  he  re- 
ceived It     The  provision  reqoirinK  tbe  sec- 
retary to  torn  over  the  money  fortbwltb  was 
not  an  idle  one,  and  the  sureties  had  tiie 
right  to  assume  that  the  board  -wonld  en- 
force It     If  it  had  been  faithfully  observed, 
the  question  In  this  case  wonld  never  have 
arisen.    In  Street  v.  Laurens,  6  Rich.  Eq.  2S1 
the  court  said:   "But  admitting  the  constme- 
tlon  of  the  decree  of  1836  contended  for  aa 
behalf  of  the  appdlants,  and  that  the  mas- 
ter was  not  ord^ed  to  invest  this  fnnd  by 
that  decree,  this  ooort  is  of  the  opinion  that 
the  master  committed  a  default  in  not  de- 
positing the  fund  in  bank,  as  reqnired  by 
tbe  act  of  1840;    and,  this  default  having 
been  committed  during  those  official  terms 
for    which    Mrs.    Laurens    was    Iiis    surety, 
she  becomes,  on  that  account,  liableL"   We 
do  not  deem  It  necessary   to  Indorse  this 
proposition  to  the  extent  stated.     A.  failure 
to  pay  over  money  to  the  treasurer  forth- 
with, or  at  any  other  specific  time,  may  be 
merely  a  breach  of  duty,  not  amounting  to 
a  d^anlt;   bat  It  is  certainly  an  important 
element.  In  determining  whether  there  baa 
been  a  default  that  there  has  been  a  long 
delay  unaccounted  for  in  the  payment  of  the 
money,  in  violation  of  some  statutory  pro- 
vision or  by-law. 

It  is  claimed  by  the  appellants  that  the 
evidence  does  not  suppmt  the  verdict,  and. 
as  we  understand  the  testimony  vt  the  ex- 
perts and  that  <^  tbe  plaiotlirs  tressorer, 
Mgitized  by  VjOOQIC 


UOU    111  UIB 

US,  ai  ine  nme  oi  tbe  execution  of  tbe 
1,  $880.37,  he  coUected  altogether  "$16,- 
52,  and  turned  over  $14,982.91,  as  shown 
the  books.  This  would  leave  a  balance 
OO.Gl,  as  stated  before.  But  it  is  claimed 
:,  as  there  is  no  record  in  the  books  of 
Beockmau  check  tot.  $1,000,  it  is  apparent 
.  he  failed  to  turn  ovw  $1,091.61.  It  Is 
fact,  however,  and  not  tbe  condition  of 
books,  which  fixes  the  liability  of  these 
•ndants.  It  is  In  evidence  and  undisput- 
as  we  understand  the  record,  that  the 
;k  of  Beockman  wus  paid  by  the  Bank 
\.naheim,  and  credited  to  the  account  of 
plaintifT.  There  is  nothing  to  show  that 
secretary  ever  drew  the  money  out     The 

00  may  still  be  on  deposit  in  the  bank, 
re  is  nothing  to  show  the  condition  of 

plaintiff's  account  at  the  baulc  Fur- 
more,  the  secretary  lilmself  testified  that, 
he  $1,152.40  receipted  for  by  him  on  Au- 
:  10,  1889,  this  IdenUual  $1,000  was  a 
:.  Tbe  defendants  introduced  a  deposit 
for  money  deposited  in  the  Bank  of  Ana- 
n,  "by  the  Anaheim  Union  Water  Com- 
y,  per  J.  S.  Gardiner,  secretary,  August 
88t>,"  $1,000;  and  it  was  stipulated  by 
asel  "that  said  tag  was  the  orif^nal,  show- 
tbe  deposit  of  the  Beockman  check." 
renfter  the  treasurer  was  called  in  rebut- 
and  testified,  when  shown  said  tag  and 
receipt  for  $1,152.40,  of  August  lOtb,  that 
$1,000  mentioned  in  tbe  tag  "was  a  por- 
.  of  that  receipt,"  and  stated  that,  at  the 
8  the  receipt  was  given.  Dr.  Gardiner 
ded  him  a  piece  of  brown  paper  containing 
noranda  showing  the  several  items  which 
It  to  make  up  the  $1,152.40  inentioncd  in 
receipt.  The  court  erred  In  admitting 
imony  as  to  the  amounts  actually  re- 
ed and  paid  in  by  Gardiner  between  Sep- 
ber  1  and  October  6,  1889.  The  com- 
nt  charges  tliat  tbe  defendant  Gardiner, 
lecretary,  had  in  his  bands  $880.37  on  the 

1  day  of  February,  1889,  the  property  of 
plaintiff,  and  subsequently  thereto,  and 

)r  to  the  Ist  day  of  September,  collected 
received  for  plaintiff  the  sum  of  $16,- 
.15,  aggregating  the  sum  of  $16,073.52,  of 
:ch  sum  so  received  by  him  prior  to  said 
dny  of  September  be  turned  over  to  plain- 
tbe  total  sum  of  $14,982.91,  leaving  a 
ince,  on  said  Ist  day  of  September,  of 
•01.61.  The  inquiry,  therefore,  shonld 
e  been  confined  to  tbe  period  stated.  The 
rles  in  the  boolcs  made  subsequent  to 
tember  1st  might  liave  t)een  admissible 
ividence  to  show  how  much  was  collected 
ween  the  dates  named,  because  the  testi- 
ly shows  that  entries  were  made  six 
nths  after  tbe  transactions;  that  the 
ks  did  not  balance;  that  tbe  records  were 
t  on  loose  papers,  one  entry  of  $14,000 
-ing  been  made  on  tbe  back  of  a  photo- 
pb;    and  one  of  the  witnesses  testified 
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be  $1,  Of  It  might  be  $10,000.  The  rec- 
ords being  In  this  condition,  as  stated  be- 
fore, the  boolcs  may  have  been  admissible 
as  evidence  of  what  bad  been  collected  prior 
to  September  Ist,  but  they  were  not  admissi- 
ble to  show  what  was  collected  subsequently 
to  that  date. 

We  see  no  merit  In  any  other  exception. 
The  exception  to  the  refusal  of  the  court  to 
give  instructlcm  No.  11,  which  is  the  only 
one  other  than  the  one  above  referred  to 
worthy  of  notice.  Is  not  well  taken.  The 
officers  of  the  company  may  have  bad  "rea- 
son to  know  and  believe  that  the  said  Gardi- 
ner had  failed  in  his  duty  to  pay,  in  that  be 
had  failed  to  pay  over  the  said  sum  to  the 
tf«a8urer  of  said  company,"  and  failed  to 
communicate  the  fact  to  the  sureties,  yet, 
unless  there  was  fraud,— an  actual  intent  to 
conceal,  or  culpable  negligence,— the  stireties 
would  not  be  released  from  their  liability. 
Assurance  Co.  v.  Thompson,  68  Cal.  208,  9 
Pac.  1;  Bostwick  v.  Van  Voorhis,  91  N.  T. 
357;  Roper  v.  Trustees,  91  HI.  519;  Insurance 
Co.  T.  Mabbett,  18  Wis.  667;  Raihroad  Co. 
V.  Gow,  59  Ga.  604.  The  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:  HABBISON,  J.;  OARODTTSi, 
J. 


OHAPIN  et  al.  v.  BROWN.     (No.  18,147.) 

(Supreme  Comrt  of  California.     Karch  1,  1894.) 

Novation — Pakthbrsrip — Bviosncb  to  Estab- 
lish— AOOOUNTIKG— PaRTIBS. 

1.  The  fact  that  a  firm,  wliicb  had  contract- 
ed with  one  of  its  meml>er8  to  deliver  him  lum- 
ber, continued  to  deliver  after  such  member 
had  assigned  part  of  his  interest  in  the  contract, 
does  not  show  that  the  firm  consented  to  accept 
the  assignee  for  part  of  the  assignor's  obligation. 

2.  In  an  acconnting  on  a  contract  between 
a  firm  and  one  of  its  members,  one  to  whom 
such  member  had  assigned  part  of  his  interest 
in  the  contract  without  the  consent  of  the  firm 
is  not  a  necessary  party. 

3.  Evidence  that  four  persons  associated 
themselves  together  to  divide  the  profits  arising 
from  the  carrying  on  of  a  certain  business  is 
sufficient  to  support  a  finding  of  a  partnerslup 
between  them. 

In  bank.  Appeal  from  superior  court,  Fres- 
no county;  M.  K.  Harris,  Judge. 

Action  by  J.  £1.  Oliapin  and  others  against 
Albert  Brown  to  dissolve  a  copartnerslilp, 
and  to  compel  an  accounting  between  its 
mwnbers.  From  a  Judgment  rendered,  and 
from  an  order  doiylng  his  motion  for  a  new 
trial,  defendant  api>eais.    Reversed, 

R.  P.  Davidson,  for  appellant  J.  B.  Webb 
and  Lh  L.  Cory,  for  respondents. 

PBR  CURIAM.  On  August  16,  1887,  Uie 
plaintiffs  and  the  defendant  were  eoiwrtners, 
doing  business  in  the  firm  name  of  Bngar 
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Pine  Mill  &  Liomber  Company.  TLeir  busi- 
ness was  tluit  of  manufacturing  and  selling 
lumber.  Tliey  owned  160  acres  of  timber 
land,  upon  or  near  wlilch  they  bad  built 
a  sawmill.  On  August  15,  1887,  a  written 
contract  between  the  copartnership  and  two 
of  its  individual  members,  namely,  Chapin 
and  the  defendant.  Brown,  was  executed,  by 
which  the  copartnership  agreed  to  sell  to 
Chapin  and  Brown,  and  the  latter  agreed  to 
purchase,  all  the  lumber  to  be  sawed  from 
the  timber  then  standing  or  fallen  on  the 
said  160  acres  of  land,  "or  that  may  be  sawed 
in  the  mill  of  the  said  parties  of  the  first  part 
[the  copartnership]  from  other  claims  before 
finishing  sawing  the  timber  from  the  above- 
described  claim,"  (the  160  acres,)  at  the  price 
of  $9  per  thousand  feet,  to  be  delivered  in 
the  mill  yard.  The  parties  of  the  first  part 
further  agreed  that  after  the  year  1887 
they  would  deliver,  as  aforesaid,  "an  annual 
amount  of  one  million  feet  or  more,  at  the 
option  of  the  said  second  parties."  The 
agreement  contains  other  stipulations  not  rel- 
evant to  the  issues  in  this  case.  On  the  same 
day  (August  15,  1887)  another  agreement  wan 
executed  between  the  copartnership  and  two 
others  of  its  members,  namely,  T.  B.  Peckln- 
pagh  and  Charles  Pecldnpagh,  by  which  the 
latter  agreed  to  cut,  haul,  and  saw  into  iwu- 
ber  all  the  timber  on  said  160  acres  of  land, 
and  to  stack  the  lumber  in  said  mill  yard, 
for  which  they  were  to  be  paid  $6  per  thou- 
sand feet'  As  to  the  amount  of  lumber  to  be 
sawed  they  agreed  to  be  governed  by  the 
above-mentioned  contract  with  Chapin  and 
Brown.  For  the  purpose  of  performing  this 
contract,  they  were  to  have  the  use  of  said 
mill,  but  were  to  keep  it  in  repair.  This  con- 
tract also  contains  matters  not  material  to 
this  case.  Chapin  and  Brown  assumed  to 
constitute  a  distinct  copartnership,  under  the 
firm  name  of  North  Fork  Lumber  Company, 
and  transacted  the  business  under  their  con- 
tract with  the  Sugar  Pine  Mill  &  Lumber 
Company  In  that  name;  but  at  some  time 
prior  to  January  1, 1888,  Chapin  assigned  his 
interest  in  their  contract  with  the  Sugar  Pine 
Mill  &  Lumber  Company  to  Brown,  who 
agreed  with  him  to  perform  all  its  obliga- 
tions, and  withdrew  from  the  North  Fork 
Lumber  Company.  Brown  continued  the 
business  under  the  contract,  in  the  name  of 
North  Fork  Lumber  Company,  until  January, 
1888,  when  he  assigned  an  Interest  in  the 
contract  to  John  Bartram,  and  on  May  1, 
1888,  assigned  another  int^'est  to  B.  F.  Ellis. 
After  these  assignments.  Brown,  Bartram, 
and  EUis  constituted  the  North  Pork  Lumber 
Company,  and  conducted  the  business  with 
the  Sugar  Pine  Mill  &  Lumber  Company 
under  the  lumber  contract  in  that  name.  In 
the  fall  of  1888,  T.  B.  and  Charles  Peckin- 
pagh  assigned  their  contract  with  the  Sag&r 
Pine  Mill  &  Lumber  Company,  of  August  15, 
1887,  (above  set  out,)  to  the  North  Fork  Lum- 
ber Company.  By  the  performance  of  this 
contract  on  the  part  of  the  Peckinpaghs,  the 


North  Fork  Lumber  Company  became  en- 
titled to  receive  from  the  Sugar  Pine  Mni  & 
Lumber  Company  $6  per  thousand  feet  for 
manufacturing  the  lumber  which  they  were 
to  purchase  from  the  bitter  company  at  the 
price  of  $9  per  thousand.  From  and  afiff 
tliis  assignment  by  the  Peckinpaghs,  Charles 
Pecklnpagh  was  employed  by  the  Ncwth.  Fort 
Lumber  Company,  at  a  salary,  to  do  the  sav- 
ing, and  he  continued  in  that  position  durin; 
the  years  1890  and  1891.  The  object  of  this 
action  Is  to  dissolve  the  Sugar  Pine  Mill  k 
Lumber  Company,  to  compel  an  acconntiiL; 
between  its  members,  and  especially  betweta 
the  copartnership  and  the  defendant,  who,  it 
Is  alleged,  owes  the  concern  a  balance  of 
$3,090  for  lumber  delivered  to  the  North  FoA 
Luml>er  Company  during  the  year  1890,  im- 
Aer  the  contract  first  above  mentioned,  called 
the  "purchasing  contract"  The  court  foDod 
him  to  be  individually  responsible  on  that 
contract  and  that  he  was  indebted  on  that 
account  to  the  other  members  of  the  codh 
pany  as  follows:  To  Charles  Pe<AJnpa^ 
$427.45;  to  T.  B.  Pecklnpagh,  94Tl.iS;  to 
J.  B.  Chapin,  $483.80,— amounting  to  $1.- 
383.18;  and  consequently  that  he  was  in- 
debted to  the  copartnership  (of  wbidi  he  was 
an  equal  meml)er)  in  the  sum  of  $1,844.14. 
The  Judgment  was  In  accordance  with  tliii 
finding.  The  defendant  appeals  from  the 
Judgment  and  from  an  order  denying  hii 
motion  for  a  new  trial. 

1.  The  appellant  contends  that  there  was  t 
novation  of  the  purctiaslng  contract  by  whidi 
the  assignees  of  portions  thereof  were  suhsti- 
tnted  for  the  original  contractors  (Brown  and 
Chapin)  by  consent  of  the  Sugar  Pine  Mill  & 
Lumber  Company,  and  therefore  that  appe- 
lant is  not  individually  liable,  as  found  by 
the  court  It  Is  not  claimed,  however,  that 
there  was  any  evidoice  of  such  novation,  or 
consent  thereto,  by  the  Sugar  Pine  Mm  ft 
Lumber  Ck>mpany,  other  than  the  fticts  that 
the  lumber  was  delivered  to  and  paid  for  (so 
far  as  payments  were  made)  by  the  North 
Fork  Lumber  Company,  as  constituted  at  the 
time  of  such  delivery  and  payments.  Brown 
never  assigned  all  his  interest  in  the  purchas- 
ing contract  but  remained  a  memb^  of  the 
North  Fork  Lumber  Company  dnrlng  all  its 
transactions  with  the  Sugar  Pine  Mill  k 
Lumber  Company.  Nor  is  there  any  eti- 
dence  that  the  latter  company  evor  agreed  or 
consented  to  discharge  him  or  Chapin  from 
their  obligation  on  that  contract  or  to  ac- 
cept Bartram  or  Ellis  in  their  stead  tor  any 
part  of  such  obligation.  No  objection  on  tbe 
ground  of  misjoinder  or  nonjoinder  of  par- 
ties to  the  action  was  made  by  demm-nT  or 
answer,  or  otherwis°,  in  the  court  belo\.-.  nor 
is  any  pcdnt  made  here  on  this  ground.  Ail 
the  parties  to  the  piu-chasing  contrnc-t.  ant! 
all  the  members  of  the  Sugar  Pino  Mill  A 
Lumber  Company,  were  bef(we  tlie  conn. 
and.  as  there  is  no  novation  of  thai  contract, 
neither  Bartram  nor  Bills  was  a  necee^^aij 
party  to  the  accountln^^^The  state  of  ac- 
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couuts  be'iween  the  members  of  the  North 
Fork  Lumber  Compntiy  is  immaterial  for  any 
purpose  of  this  uctloD. 

2.  Xtie  only  other   point  requiring  special 
consideration  arises  on  the  following  addi- 
tional facts:     During  the  year  1890,  'while 
Charles  Pecklupagh   was  doing  the  sawing 
for  the  North  Fork  Tjumber   Company,   as 
aforesaid,  he  and  a  Mrs.  Bearden  sold  and 
delivered  to  the  North  Fork  Lumber  Compa- 
ny a  lot  of  logs  cut  from  other  lands  than  the 
100  acres  belonging  to  the  Sugar  Pine  Mill  & 
Lumber  Company,  and  to  which  the  latter 
company   held   no   title.    These  logs    were 
sawed  by  Charles  Peckinpa^^  during  1890, 
while  employed  by  the  North  Fork  Lumber 
Company,  as  aforesaid,  and  produced  683,923 
feet  of  lumber,  which  was  In  the  mill  yard, 
and  thence  removed  by  the  North  Fork  Lum- 
ber Company.    The  evidence  tends  to  prove 
that  these  logs  were  sawed  with  the  knowl- 
edge and  consent  of  the  plaintiffs,  and  with 
an  understanding  between  plaintiffs  and  the 
North  Fork  Lumber  Company  that  the  latter 
were  to  pay  the  former,  for  the  use  of  their 
mill  In  sawing  those  logs,  only  50  cents  per 
thousand.    C.  M.  Peckinpagh  testified  that  he 
and   Mrs.   Bearden  sold   those  logs  to  the 
North  Fork  Lumber  Company;  that  be,  as  an 
employe  of  the  North  Fork  Lumber  Compa- 
ny, sawed  them;   that  he  had  a  conversation 
with  the  North  Fork  Lumber  Company  with 
reference  to  the  use  of  the  mill  to  saw  those 
logs;  that  he  came  to  an  understanding  with 
them  as  to  the  price,— 50  cents  per  thousand, 
—which  was  his  own  proposal,  and  that  he 
considered  50  cents  per  thousand  a  fair  price 
for  the  use  of  the  mill.     Chapin  testified  that  he 
knew  the  North  Fork  Lumber  Company  were 
sawing  the  Bearden  logs  during  the  summer 
of  ISOO,  and  made  no  objection  to  their  saw- 
ing those  outside  logs;  and  there  Is  no  evi- 
dence tending  to  prove  that  T.  E.  Peckin- 
pagh did  not  know  f  "fi  acquiesce  in  that  un- 
derstanding  between  his   brother   and    the 
North  Fork  Lumber  Company,  nor  any  evi- 
dence that  the  use  of  the  mill  in  sawing 
t  hose  logs  was  worth  more  than  50  cents  per 
thousand.     Yet  It  appears  that  a  consider- 
able portion,  if  uot  all,  of  the  lumber  manu- 
factured from  those  logs,  must  have  entere<l 
into  the  estimate  of  the  1,030,000  feet  alleged 
and  found  to  have  been  sold  and  delivered  to 
(Icfimdant  under  the  purchasing  contract  of 
AuKU3t  15,  1887,  and  charged  to  defendant  at 
the  rate  of  $3  per  thousand,  after  deducting 
?G  per  thousand  for  the  sawing  which  was 
(lone  by  the  North  Fork  Lumber  Company. 
TUc  appellant  contends  that  the  lumber  pro- 
duced   from   those   logs   purchased   by   the 
North  Fork  Lumber  Company  from  the  plain- 
tiff Peckinpagh  never  was  the  property  of 
the   Sugar  Pine  Mill  &  Lumber  Company, 
nnd  therefcMre  could  not  have  been  delivered 
as  such  to  the  defendant  or  the  North  Fork 
I^umber  Company  under  the  contract  of  Aug- 
ust 15, 1887;   and  that  the  Sugar  Pine  Mill  & 
Lumber  Company   wci'e  entitled  to  charge 


only  for  the  use  of  the  mill  In  sawing  the 
logs  so  purchased  by  the  North  Fork  Lumber 
Company  at  the  rate  of  50  cents  per  thous- 
and, and  not  $3  per  thousand,  as  per  con- 
tract of  1887;  and  in  this  contention  we  think 
the  appellant  Is  clearly  right. 

It  was  stipulated  at  the  trial  that  a  certain 
written  statement  of  the  accoimts  between 
the  Sugar  Pine  Mill  &  Lumber  Company  and 
the  North  Fork  Lumber  Company  for  the 
years  1890  and  1891  Is  correct  This  account 
shows  the  amount  of  lumber  sawed  from  the 
logs  purchased  by  the  North  Fork  Lumber 
Company  during  the  year  1800  to  have  been 
083,923  feet,  and  that  the  amount  sawed 
from  logs  furnished  by  the  Sugar  Pine  Mill 
&  Lumber  Company  during  1890  and  1891 
was  only  733,121  feet,  and  also  shows  the 
amount  of  money  paid  by  the  North  Fork 
Lumber  Company  to  the  Sugar  Pine  Mill  & 
Ijumber  Company  during  those  two  years. 
The  use  of  the  mill  In  sawing  the  logs  pur- 
chased by  the  North  Fork  Lumber  Company 
would  amount  to  neai-ly  $342,  and  the  lumber 
sawed  from  logs  furnished  by  the  Sugar  Pine 
Mill  &  Lumber  Company,  at  $3  per  thous- 
and, would  amount  to  aboiit  |2,205.3o;  so 
that  the  whole  amount  properly  chargeable 
to  the  North  Fork  Lumber  Company  would 
appear  to  be  $2,547.35,  to  one-fourth  part  of 
which  the  defendant  is  entitled  as  the  owner 
of  one-fourth  Interest  in  the  Sugar  Pine  Mill 
&  Lumber  Company,  deducting  which,  the 
other  partners  (the  plaintiffs)  would  be  enti- 
tled to  recover  from  defendant  only  $1,190.- 
52.  But  said  statement  of  accounts  shows 
that  during  the  years  1800  and  1891  the 
North  Pork  Lumber  Company  paid  to  the 
plaintiffs  $1,313.03,  leaving,  according  to  the 
above  calailation,  a  balance  of  (»ly  $596.89 
due  them;  yet  the  Judgment  in  their  favor 
against  the  defendant  is  for  $1,383.18.  The 
statement  of  accounts,  however,  contains  an 
Interest  account  not  carried  into  the  above, 
which  may  change  the  result  in  favor  of  the 
plaintiffs,  perhaps,  to  the  extent  of  $50.  Al- 
though It  is  stipulated  that  said  statement  Is 
correct,  yet  it  is  not  In  a  perspicuous  form, 
and  may  not  lead  to  a  correct  conclusion; 
but  It  is  quite  explicit  as  to  the  amount  of 
lumber  sawed  In  1890  and  1891,  and  states 
the  whole  amount  sawed  In  those  two  years 
to  have  been  1,419,044  feet,  of  which  683,023 
feet  w«e  sawed  from  the  logs  purchased  by 
the  North  Fork  Lumber  Company;  and  the 
testimony  of  the  Pecklupaghs  is  that  those 
logs  were  sawed  In  1890,  In  which  year  the 
court  finds  that  the  Sugar  Pine  Mill  &  Lum- 
ber Company  sold  and  delivered  to  defend- 
ant 1,030,000  feet  of  lumber  "in  accordance 
with  and  by  virtue  of  said  contract,"  (of 
August,  1887,)  and  that,  during  the  year 
1891,  it  sold  and  delivered  to  defendant,  under 
said  contract,  889.044  feet;  thus  finding  that 
aU  the  lumber  manufactured  at  the  mlU  dur- 
ing 1890  and  1891,  (1,419,044  feet,)  Including 
that  sawed  from  the  logs  of  the  Nwth  Fork 
Lumber  Company,   was  sold  and^eUrared. 
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to  defendant  under  said  contrnet  of  August 
15,  1887,  at  $9  per  thousand,  but  credit- 
ing the  North  Forls  Lumber  Company  $6 
per  thousand  for  cutting  the  logs  and  sawing 
them  under  the  Peckinpagh  contract,  which 
had  been  assigned  to  the  North  Fork  Lum- 
ber Company.  It  therefore  appears,  from 
the  stipulated  statement  of  accounts  and  find- 
ings of  the  court,  that  the  defendant  was 
charged  $3  per  thousand  for  all  the  lumber 
manufactured  from  the  logs  purchased  by  the 
North  Fork  Lumber  Company,  whereas  he 
should  have  been  charged  only  for  the  use  of 
tlie  mill  in  sawing  those  logs  at  the  rate  of 
50  cents  per  thousand.  This  is  the  cmly  error 
shown  by  the  record.  The  evidence  was  suf- 
fldent  to  Justify  the  finding  that  the  Sugar 
Pine  2^1111  &  Lumber  Company  is  a  partner- 
ship. It  shows  that  company  to  be  an  asso- 
dntion  of  four  persons  for  the  purpose  of 
carrying  on  business  together,  and  dividing 
the  profits  between  them.  Civ.  Code,  §  2395. 
Moreover,  Mr.  Chnpln,  in  his  testimony,  des- 
ignated the  members  of  the  comi>auy  as  part- 
ners, and  th»e  is  no  evidence  to  the  con- 
trary. The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 


LB  MBSNAGBR  et  al.  r.  HAMII/TON  et  ox. 
(Na  14,908.) 

(Supreme  Court  of  California.     March  3,  1804.) 

XOUTOAQB  BT  MaRBIED  WoMAN— SuFFICIENOT  OF 
ACKXOWLBDGMBNT — EtIDSNCE — REVIEW  ON  AP- 
PEAL— Objections  not  Raised  Below. 

1.  Under  Civ.  Code,  i  1187,  providing  that  a 
married  woman's  conveyance  shall  not  be  valid 
unless  acknowledged  on  an  examination  with- 
out the  hearing  of  the  husband,  and  section 
1093,  providing  that,  unless  so  acknowledged, 
no  estate  in  a  married  woman's  lands  shall  pass, 
the  certificate  of  acknowledgment  is  not  con- 
clusive, but  may  be  impeached  by  parol  evi- 
dence that  she  never  appeared  before  the  oflJcer 
certifying  thereto. 

2.  In  an  action  to  foreclose  a  mortgage, 
where  the  defense  is  that  one  of  the  mortgagors, 
a  married  woman,  never  appeared  before  the 
officer  who  certified  to  her  acknowledgment 
thereof,  she  need  not  prove  bad  faith  on  the 
part  of  the  mortgagee,  or  that  he  had  notice  of 
the  falsity  of  the  certificate. 

3.  Though  the  complaint  alleged  that  de- 
fendant executed  and  delivered  tlie  mortgage, 
and  the  answer  denied  tliat  she  "executed"  it, 
the  failure  to  use  the  word  "delivery"  is  not  a 
failure  to  deny  the  "delivery"  alleged;  die  word 
"execute,"  in  its  ordinary  sense,  importing  de- 
livery, and  there  being  notliing  in  the  answer 
to  indicate  that  it  was  used  in  a  restricted  sense. 
Beatty,  O.  J.,  and  McFarland,  J.,  dissenting. 

4.  The  oojection  that  parol  testimony  was 
inadmissible  to  impeach  the  certificate  of  ac- 
knowledgment on  the  ground  that  the  answer 
failed  to  deny  delivery  of  the  mortgage  cannot 
be  raised  for  the  first  time  on  appeal. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;   Walter  Van  Dyke,  Judge. 

Action  by  Le  Mesnager  and  others  against 
Samuel  Hamilton  and  Adelaide  Hamilton, 
his  wife.   From  a  judgment  for  plaintiff,  and 


an    order    denying   a    new    trial.    defecAit.- 
Adelaide  Hamilton  appeals.    Reversed. 

J.  R.  Dupuy,  B.  H.  Bentley,  and  R.  Dor 
nigan,  for  appellant  R.  B.  Carpenter,  for 
respondents.  Graves,  O'Melveny  &  Shaik 
land,  for  interveners. 

DB  HAVEN,  J.  The  defendants.  Samsd 
Hamiltcm  and  Adelaide  E.  Hamilton,  were 
and  are  husband  and  wife,  and  this  is  aa 
action  to  foreclose  a  mortgage  alleged  to 
have  been  executed  by  them  on  Jannair 
2,  1889,  to  secure  a  promissory  note,  Abe 
executed  by  them  on  the  same  day,  for  ttr 
sum  of  $7,000.  The  complaint  ctrntalns  a 
copy  of  the  mortgage  and  of  the  certificate 
of  acknowledgment  attached  tbereto.  Th? 
certificate  Is  that  of  a  notary  poblic.  aid 
shows  upon  Its  face  that  the  mortgage  va> 
duly  acknowledged  by  the  defendants  npuc 
the  day  of  its  date.  The  defendant  AdeUidt- 
B.  Hamilton  filed  an  answer,  in  which  sti? 
avers  that  the  land  described  In  the  ntun- 
gage  waa  and  Is  her  s^arate  property,  asd 
in  which  she  also  denies  that  she  ever  ixr- 
cuted  or  acknowledged  the  mortgage,  and 
frnth^  "alleges  that  the  statem«it  in  liie 
certificate  of  said  notary,  appended  to  said 
pretended  mcnrtgage  by  said  notary,  reciiii:;: 
and  stating  that  she  •  •  •  appeared  Ix- 
tore,  or  was  in  the  presence  of,  said  notary, 
•  •  •  Is  untrue  and  false."  The  case  was 
tried  upon  the  Issues  thus  presented,  and  re- 
sulted in  a  judgment  for  plaintiffs,  in  ao 
COTdanoe  with  the  demand  of  the  complaint, 
and  a  decree  of  foreclosure  directing  th-. 
sale  of  the  property  mentioned  In  the  mort- 
gage to  satisfy  the  amount  adjudf;ed  to  be 
due  from  defendants  to  plalntitts  on  account 
of  the  note  and  mMtgage.  The  defendant 
Adelaide  E.  Hamllttm  appeals. 

Upon  the  trial  of  the  action  the  apjyelLu:: 
offwed  to  prove  that  she  never,  in  fact,  ap- 
peared before  the  notary  certifying  to  the- 
acknowledgment  attached  to  the  mortgjj:e. 
and  that  she  did  not  acknowledge  the  mort- 
gage, or  know  anything  about  Its  delivery 
to  the  plaintifls.  The  plaintifTs  objected  to 
this  evidence  upon  the  general  ground  of  ir- 
relevancy, and  partlculariy  because  "it  mads 
no  difference  whether  the  defendant  Adelaide 
B.  Hamilton  was  present  and  acknowledged 
the  mortgage  or  not,  as  the  certificate  of 
said  acknowledgment  was  oonchislve.'*  Th* 
objection  was  sustained,  and  the  appellant 
was  not  permitted  to  prove  the  facts  em- 
braced In  her  offer.  This  mHng  was  clearly 
erroneous.  At  the  date  of  the  mortgage 
sought  to  be  foreclosed,  an  acknowlt-d^- 
ment  was  essential  to  the  validity  of  « 
conveyance  by  a  married  woman.  Sectuo 
1187 '  of  the  Civil  Code,  as  It  then  read,  ei 

*Giv.  Code,  i  1187,  provides  that  a  convey 
ance  by  a  married  woman  has  the  aaja^  eSek 
as  if  she  were  unmarried,  and  may  be  acknowl- 
edged in  the  same  manner,  except  as  mentioned 
in  the  last  section;  but  such  conveyance  ba 
no  validity  until  so  acknowledged. 
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rovided  that  "no  estate  In  the  reai  prop- 
'1"  ;i  married  woman  passes  by  any 
putTK>rting  to  be  executed  or  acknowl- 
by  her  unless  the  grant  or  instrument 
^.uowledged  In  the  manner  prescribed 
t ions  1180 "and  1101." »  Such  being  the 
t  the  date  of  the  mortgage  in  questian, 
at  once  seen  that  the  facts  offered  to 
own  were  material  and  relevant,  and 
^  as  directly  at  the  existence  of  the 
age  as  would  an  offer  to  show  that  the 
:ures  thereto  were  forgeries;  the  ac- 
ledgmdnt  of  appellant  being  as  neces- 
1  part  of  the  execution  of  the  mortgage 
'r  as  her  signature.  The  certificate  of 
wledgment  was  not  conclusive  evidence 
3  fact  of  acknowledgment,  and  such  a 
.cate  may  be  impeached  by  parol  cvi- 
'  that  the  person  named  therein  never, 
2t,  appeared  before  the  officer  certify- 
>  tlie  acknowledgment.  In  such  a  case 
ct  of  the  officer  is  wholly  void,  and 
crtiflcate  is  notliing  but  a  fabrication, 
iton  V.  Wallace,  53  Miss.  331;  Pickens 
ilsely,  29  W.  Va.  1,  11  S.  B.  932;  Don.i- 
'.  Mills,  41  Ark.  421;  Meyer  v.  Gossett, 
rk.  377;  Williamson  y.  Garskadden,  36 
St.  604;  Michener  v.  Oavender,  38  Pa. 
34;  Borland  v.  Walrath,  33  Iowa,  130. 
>tirse,  when  it  appears  that  a  married 
an  has  actually  appeared  before  an 
r  for  the  purpose  of  acknowledging  a 
>yance,  and  has  made  some  kind  of  an 
>wledgment,  the  certificate  of  the  offl- 
n  relation  to  the  manner  and  tei-ms, 
IS  to  the  fact,  of  the  acknowledgment, 
i  be  conclusive  in  favor  of  a  purchaser 
>od  faith,  and  who  has  relied  upon  the 
of  the  certiflcate. 

!  difference  between  such  a  case  and  one 
e  the  certificate  is  whcdly  void  is  very 
ly  pointed  out  by  Campbell,  J.,  In  Johns- 


ction  1186  provides  that  the  acknowledg- 
of  n  married  woman  to  an  Instrament 
rtiiiK  to  be  executed  by  her  must  not  be 
,  unless  she  Is  made  acquainted  by  the 
■  with  the  content*  of  the  Instrument  on  an 
Inatiou  witiiout  the  hearing  of  her  hus- 
nor  certified,  unless  she  thereupon  ac- 
leilges  to  the  officer  that  she  executed  the 
iment,  and  that  she  does  not  wish  to  re- 
such  execution. 

ction  1191  im>vides  that  the  certificate  of 
>wleclement  by  a  married  woman  most  be 
nDttnlly  in  the  following  form:    "State  of 

•,   County   of  ss.:    On    this  

of  ,   in  the  year  ,   bffore  me 

insert  the  name  and  qnality  of  the  offi- 

IH'isounlly  appeared  .  known  to  me 

•oved  to  me  on  the  oath  of }  to  be  the 

n  whose  name  is  subscribed  to  the  within 
uncut,  described  as  a  married  woman; 
U|ion  an  examination  without  the  hearin;; 
r  buKliand,  I  made  her  acquainted  with  the 
nts  of  tlie  instrument,  and  thereupon  she 
)wl«>(lged  to  me  that  she  executed  the 
,  and  that  she  does  not  wish  to  retract 

execution." 


is  made,  by  law,  his  duty  to  Inquire  of  her, 
separately  and  apart  from  bcr  husband,  as 
to  her  freedom  from  fear,  threats,  or  com- 
pulsion of  her  husband  in  the  execution  of  the 
deed;  and  it  la  his  duty  to  decide  upon  this, 
and  to  certify  the  acknowledgment  His 
decision  thus  made,  and  dtily  certified,  im- 
ports verity  as  to  all  perscms  acting  on  the 
faith  of  his  official  certificate  in  due  form  of 
law,  and  without  any  Imowledge  of  any 
wrong  or  irregolarlty,  or  of  any  circumstance 
to  excite  imquiry,  and  point  to  such  wrong 
or  irregularity.  The  appearance  of  the  per- 
son before  him  to  acknowledge  is  the  occa- 
sion for  the  perf<»:mance  of  his  duty  by  the 
officer;  the  proposal  to  acknowledge  the 
deed  before  him  is  the  circumstance  which 
calls  Into  exercise  the  legal  power  to  exam- 
ine as  to  the  execution  of  the  deed,  and  to 
decide  the  sufficiency  of  the  statement  made 
as  to  that;  and  then,  in  certifying,  be  is  de- 
claring his  conclusion  upon  tiie  fact  he  Is 
called  to  decide.  His  official  act,  thus  sol- 
emnly performed,  must  have  sanctity,  at  least 
to  the  extent  of  being  a  safe  rellanoe  for 
every  one  who  in  good  faith  acts  in  the  be- 
lief that  it  is  true,  as  stated.  But  where 
the  person  never  appeared  before  an  officer 
to  acknowledge  the  deed,  but  he  falsely  cer- 
tifles  that  she  did,  his  act  Is  wholly  without  * 
authority  of  law,  and  void  in  toto.  AH.  must  be 
subject  to  the  risk  of  an  occaslMial  forgery  by 
officers  authorized  to  take  acknowledgments. 
Although  liable  to  be  deceived  and  imposed 
on  by  such  an  act,  no  one  can  claim  that  a 
married  woman's  estate  should  be  divested 
by  forgery;  and  when  she  did  not  in  fact  ap- 
pear before  the  officer  to  acknowledge,  al- 
though he  may  certify  that  she  did,  she  may 
show  she  did  not,  for  his  act  is  wholly  with- 
out authority,  and  she  but  rights  herself,  and 
wrongs  no  one,  in  proving  the  truth  of  the 
case,  for  no  one  can  claim  by  virtue  of  a  for- 
gery." The  cases  of  Baiming  y.  Banning,  80 
Cal.  274,  22  Pac.  210,  and  De  Ainax  v.  Es- 
caudon,  59  Cal.  486^  cited  by  respondents,  are 
not  opposed  to  the  principle  declared  in  the 
case  from  which  the  foregoing  quotation  is 
made.  In  Banning  y.  Banning  the  wife  ac- 
knowledged the  deed  through  a  telephone, 
and  afterwards  delivered  the  deed,  appar- 
ently properly  acknowledged,  to  the  grantees, 
who  were  not  shown  to  have  had  any  notlcs 
of  the  manner  in  which  the  acknowledgment 
was  taken.  Under  those  circumstances,  the 
coiu't  held  that  the  certificate  was  conclti- 
slve,  and  that  the  married  woman  could  not 
avoid  .her  deed  because  of  the  fact  that  she 
did  not  personally  appear  in  the  actual  pres- 
ence of  the  officer  certifying  to  the  acknowl- 
edgment. That  was  all  that  was  decided 
there,  and  that  case  is  authority  for  notldng 
more.  It  Is  true  that  the  court  quotes  with 
approval  the  following  portion  of  section  538 
of  Jones  OB  Mortgages:    "As  to  statements 
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of  fact  contained  In  a  certificate  of  acknowl- 
edgment which  is  regular  in  form,  such,  for 
Instance,  as  the  fact  that  the  grantor  ap- 
peared and  acknowledged  the  execution  of 
the  Instrument,  they  can  only  be  impeached 
for  fraud.  Evidence  which  is  merely  In  con- 
tradiction of  the  facts  certified  to  will  not 
be  received."  Ttda,  howevor,  was  not  nec- 
essary to  be  said  in  the  decision  of  that  case,  - 
and  the  attention  of  the  court  was  not  called 
to  the  particular  qaestion  we  are  now  dis- 
cussing, and  for  that  reason  the  language 
above  quoted  caimot  be  construed  as  an  au- 
thoritative statement  by  the  court  of  the 
law  which  governs  a  case  like  this.  In  De 
Amaz  y.  Escandon,  59  Gal.  4SC,  the  facts 
were  such  as  to  bring  it  within  the  rule  mak- 
ing the  certificate  of  acknowledgment  con- 
clusive in  favM'  of  an  innocent  purchaser. 
In  that  case  the  wife  actually  appeared  be- 
fore the  notary,  and  acknowledged  the  deed 
through  an  interpreter,  and  afterwards  deliv- 
ered the  deed  to  the  grantee,  who  had  no  no- 
tice of  the  matters  relied  upon  to  defeat  the 
acknowledgment  The  court  held  that  \ipon 
that  state  of  facts  the  certificate  of  the  no- 
tary was  conclusive  of  the  facts  which  it 
recited.  The  cases  of  Heeta  v.  Glasgow,  79 
Pa.  St.  79;  Cover  v.  Manaway,  115  Pa.  St. 
338,  8  AtL  393;  Manufacturing  Co.  v.  Eook, 
84  Pa.  St.  442;  and  Baldwin  v.  Snowden, 
11  Ohio  St.  203,— also  cited  by  plaintiffs,— 
were  all  cases  in  which  the  married  woman 
had  actually  appeared  before  the  acknowledg- 
ing otQo^,  and  the  attempt  in  each  was  to 
attack  the  certificate  because  of  some  defect 
■  in  the  manner  of  'the  acknowledgment;  and 
neither  of  them  can  be  considered  as  sus- 
tainiug  the  proposition  that  a  certificate  can- 
not be  impeaclied  by  evidence  showing  that 
the  oflicer  was  entirely  without  authority  to 
make  it  by  reason  of  the  fact  that  the  per- 
son whose  acknowledgment  is  certified  never 
In  fact  appeared  before  the  oflBcer  for  that 
purpose.  We  think  the  distinction  between 
the  cases  last  referred  to  and  the  one  at  bar 
is  a  very  broad  one. 

Nor  was  It  necessary  for  the  appellant  to 
show,  or  offer  to  show,  any  fraud  or  bad 
faith  upon  the  part  of  the  mortgagee,  or  that 
he  had  notice  of  the  falsity  of  the  certificate. 
If  the  matters  oH'ered  to  be  proven  in  this 
case  are  true,  the  appellant  never  executed 
the  mortgage,  and  It  has  no  more  validity, 
as  to  her,  tluiu  if  her  signature  was  forged 
thereto;  and  in  such  a  case,  if  the  wire  lias 
done  nothing  to  estop  her  from  showing  tlie 
attempted  fraud  upon  her  rights,  It  is  imma- 
terial whether  the  persons  claiming  under  the 
mortgage  had  notice  of  the  matters  affecting 
Its  validity  or  not.  Their  failure  to  ascertain 
timt  the  mortgage  was  never  in  fact  exe- 
cuted Citnnot  be  allowed  to  defeat  the  rights 
of  appellant,  if  she  was  in  fact  without  fault. 
The  plaintiffs  were  not  obliged  to  advance 
any  money  on  the  mortgage  until  afiw  first 
satisfying  themselves  of  Its  genuineness,  and, 
if  they  failed  to  make  the  necessary  inquiry. 


the  loss  is  theirs,  and  not  that  ot  WLppeU^z- 
Edgerton  v.  Jones,  10  Minn.  427,  (OU.  341.  • 

It  is  also  claimed  by  respondents  tliflt  tl-' 
answer  of  appellant  admits  tbat  slie  d^vtsvi 
the  mortgage  to  plalutiffs,  and  tberefore  tc:: 
the  error  of  the  court.  If  any,   in    exclodjo; 
the  evidence  referred  to,  is  InimateriaL     Tl- 
complaint  alleges  that  defendants  did  "eu- 
cute  under  their  hands  and  seals,   and  de- 
liver," the  mortgage  in  suit;    aud   aiipcUa--, 
in  answering  this  particular  allogatioa.  dt- 
nles  that  she  executed  the  mortgage  rvfcnvil 
to,  but  does  not  supplement  this    in-itb  ih- 
further  denial  that   she  delivered    it,   thz' 
negativing  the  precise  language  of  tbe  corj- 
plaint.     The  plalntltTs  contend  tbat  tbe  tiii- 
ure  to  tiae  the  word  "driver"  In  tbe  derii 
referred  to  was  a  faUure  to  deny  the  deliv- 
ery alleged;    but  we  do  not  thlnlc  so.     "Hif 
word  "execute"  when  applied   to  a  writiai 
instrument,  unless  the  c(»text  indicates  tLat 
In  was  used  in  a  narrower  eeaee,  as  in  sec- 
tions 1185,  1186,  1189,  1190,  and  1191  of  tt« 
Civil  Code,  Imports  the  delivery  of  snch  i3- 
strument.     Code  Civ.   Proc  {   1933;    Jostjiii 
v.  Dougherty,  60  Cal.  358;    Clark   t.  ChUd, 
66  Cal.  87,  4  Pac.  1058;  Bagley  ▼.  McMK^e 
0  CaL  430.     There  Is  nothing  in  the  answer 
to  indicate  tiiat  the  word  "execute"  was  th«re 
used  in  any  restricted  sense,   and   it  most 
therefore,  be  given  its  ordinary  legal  dgnifica- 
tico.     The   appellant   denied   that    she  exe- 
cuted the  mortgage,  and  this  put  in  issue  tbe 
fact  of  the  delivery,  and  evtry   other  f»n 
necessary  to  Its  execution.     Tbe  plaintifl^  dU 
not,  in  the  language  used  by   them.  all«^ 
anything  more  than  that  tbe  mortgage  was 
executed;    and,  when  this  was   denied,  the 
allegation  of  the  complaint  upon  this  pcnnt 
Is   its   mtire  scope  and   meaning,    was  de 
nled,  notwithstanding  the  appellant  did  not 
see  fit  to  notice   the  unnecessary    verbiage 
contained  In  plaintiffs'  complaint  upon  tbe 
subject  of  the  delivery  of  the  mortgage.    Bai 
a  complete  answer  to  the  contention  <rf  re- 
spondents on  this  point  is  that  the  objecti-'v 
to  this  offered  evidence  was  not  rested  upoo 
the  ground  that  the  answer  admitted  the  de- 
livery of  the  mortgage  by  appellant;    nor  is 
there  anything  in  the  record  to  suggest  that 
the  attention  of  the  appellant  was  ever  in 
any  manner,  during  the  trial  in  the  court  he- 
low,  called  to  this  alleged  defect  in  her  an- 
swer. 

If  It  be  assumed  that  the  general  objectioii 
to  the  effect  that  the  offered  testimony  yni 
"incompetent,  irrelevant,  and  immaterial.°* 
if  It  had  stood  alone,  would  have  been  suffi- 
cient to  raise  such  a  question,— a  point  whick 
it  is  unnecessary  to  decide  at  this  tlme.- 
still,  such  objection  was  obviously  Insnfilcien; 
for  that  purpose,  when  the  particular  ground 
upon  which  It  was  claimed  that  such  offerrf 
evidence  was  Incompetent,  Irrelevant,  and  im- 
material was  stated  to  be  "for  the  reason  that 
the  certificate  of  the  notary  was  conclusin 
as  to  aU  matters  therein  contained,  and  could 
not  be  contravened  or  poBtradicted  bf  an; 
igitized  by  VjOOQIC 


•e  of  the  answer  to  deny  the  delivery 
e  mortgage  sued  upon,  and  the  respond- 
cannot  successfully  raise  such  an  objec- 
bere  for  the  first  time.  Judgment  and 
•  reversed. 

concur:  FITZGERALD,  J.;  PATER- 
J.;  HARRISON,  J.;  GAROUTTE,  J. 

FARLAND,  J.  I  concur  In  the  Judgment 
vcrsal,  because  the  objections  to  the  evl- 
3  oCfered  by  appellant,  and  sustained  by 
;ourt,  were  not  based  upon  any  defect 
e  denials  of  the  answer.  The  objections, 
ruling  of  the  court  were  made  solely  up- 
tie  broad  ground  that  fi  notary's  certifl- 
of  acknowledgement  of  a  married  woman 
ways,  and  under  all  concelrable  circum- 
:es,  absolutely  conduslve.  Under  this 
g  the  appellant,  although  she  never  ap- 
ed before  the  notary,  and  never  knew 

he  had  made  a  certificate  of  her  ac- 
vledgment,  and  although  she  never  de- 
ed the  mortgage  or  knew  of  Its  delivery, 
tcclved  any  of  the  money,  and  never  did 
act  of  raUflcation  whatever,  would  still 
orever  estopped  by  the  certificate  from 
'ing  the  truth.  This,  In  my  opinion,  is 
the  law.  At  the  same  time,  I  do  not 
t  that  the  d^very  of  the  mortgage  is 
ed  in  the  answer.  It  Is  true  that,  in  a 
Tul  sense,  "execution"  may  be  said  to 
ide  "delivery;"  but  it  is  quite  frequently 

in  the  limited  sense  of  signing,  and, 
re  the  law  requires*  It,  sealing,  stamping, 
lowledging,  etc.,  a  written  instrument,  so 
>  make  it  complete  on  its  face  and  ready 
delivery;  and  the  sense  in  which  it  is 

can  generally  be  seen  from  the  context 
he  case  at  bar  the  complaint  avers  that 
defendants  "executed  tmder  their  hands 

seals,  and  delivered,"  the  mortgage  in 
tlon.  Here  "executed"  was  clearly  used 
le  limited  sense,  and  "delivered"  Intend- 
is  a  distinct  and  additional  averment, 
answer  denies  that  defendants  "executed 
n*  their  hands  and  seals,"  but  either  in- 
■rtently  or  intentionally  avoids  any  de- 

that  they  "delivered"  the  mortgage. 
',  In  answer  to  such  an  averment,  a  mar- 
womnn  might  truthfully  deny  the  execu- 

In  the  sense  as  used  in  the  complaint, 
10  believed  that  the  acknowledgment  was 
ctive.  while  she  might  not  be  able  at  all 
ruthfuUy  deny  the  delivery.  And  in  the 
'  nt  bar.  as  appellant  refi-alned  from  de- 
•s  the  delivery,  I  apprehend  tlint  slie  could 
be  convicted  on  a  prosecution  for  perjufy, 
over  clearly  it  might  be  proven  that  she 

tlcliver  the  mortgage.  But,  as  said  be- 
,  the  point  was  not  made  at  the  trial. 
•bjpction  had  been  made  to  offered  evl- 
ce  on  the  grotmd  tliat  the  answer  did  not 
r  the  delivery,  appellant  would  have  been 
v.35P.no.ll— C7 


JusUce  ^klcFARLAND. 


OWEN  T.  HOWARD  et  bL 

(Supreme  Court  of  Arizona.    Jan.  22,  1884.) 

JuDOMKXT  Lies. 

The  court  cannot  perpetuate  a  judgment 

lien,  and  at  the  same  time  declare  the  judgment 

void. 

Appeal  from  district^xiurt  Mohave  coun- 
ty; E.  W.  WeUs,  Judge. 

Action  by  H.  A.  Owen  against  John  How- 
ard and  anoth»  to  declare  a  judgment  void, 
set  aside  certain  proceedings  thereunder,  and 
restrain  further  proceedings.  From  a  judg- 
ment declaring  the  former  judgment  void, 
but  perpetuating  the  lien,  plaintiff  appeals. 
Reversed. 

James  Wright,  for  appellant  Baldwin  & 
Johnston,  for  appellees. 

SLOAN,  J.  This  action  was  Instituted  by 
appellant  H.  A.  Owen,  in  the  district  court 
of  Mohave  county,  against  the  appellees, 
John  Howard  and  G.  Arthur  Allen,  to  have 
a  certain  pretended  judgment  entered  in  the 
said  district  court  on  the  ITth  day  of  Feb- 
ruary, 1879,  in  the  suit  of  John  Howard, 
plaintiff,  against  H.  A.  Owen,  R.  Ecdeston, 
and  M.  Gueren,  defendants,  declared  null 
and  void,  as  well  as  certain  proceedings  bad 
under  and  by  vlrtne  of  said  judgment  to 
wit,  certain  sales  of  mining  claims  owned  by 
plaintiff,  made  tmder  an  execution  Issued  out 
of  said  court  under  said  judgment  and  to 
have  defendants  restrained  from  further  pro- 
ceeding to  collect  said  judgment  Upon  the 
trial  the  court  below  found  few  the  plaintiff, 
and  entered  its  judgment  as  follows:  "And 
the  court,  having  fully  considered  said 
proofs  and  the  law  pertinent  to  the  issues 
herein,  does  order,  adjudge,  and  decree  that 
the  judgment  rendered  on  the  17th  day  of 
February,  1879,  and  the  execution  Issued 
thereon  on  the  10th  day  of  February,  1884, 
and  all  subsequent  proceedings  thereon,  be, 
and  the  same  are  hereby,  declared  null  and 
void,  except  as  to  the  hereinafter  mentioned 
lien.  It  is  further  ordered,  adjudged,  and 
decreed  that  the  lien  of  said  Judgment  be, 
and  the  same  is  hereby,  retained  and  con- 
tinued upon  any  and  all  property  affected 
by  said  judgment,  and  that  said  lien  be  so 
retained  and  continued  until  the  further  or- 
der of  this  court,"  eta  The  appellant  ap- 
peals from  this  Judgment,  and  asks  that  so 
much  thereof  as  attempted  to  create  or 
perpetuate  a  lien  upon  his  real  estate  be 
vacated  and  set  aside. 

The  sole  question,  therefore,  presented  to 
us  upon  this  appeal,  is  the  power  of  the 
court  to  perpetuate  a  judgment  lien,  and  at 
the  same  time  to  declare  the  Judgment  up- 
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on  which  such  lien  depends  for  its  validity 
null  and  void.  It  appears  to  us  that  the 
mere  statement  of  the  proposition  sufficient- 
ly shows  that  no  such  power  does  or  can 
exist  in  any  court  That  a  Judgment  may 
be  void,  and  yet  constitute  a  lien,  is  a  prop- 
osition utterly  at  variance  with  reason  or 
common  sense.  If  the  Judgment  be  void, 
then  no  valid  lien  can  exist  under  It  If 
the  lien  be  valid,  th^i  the  Judgment  cannot 
be  a  nullily.  A  valid  lien  under  and  by 
virtue  of  a  void  judgment,  in  the  nature  of 
things,  cannot  exist  "A  void  Judgment  is 
in  legal  effect  no  Judgment  By  It  no  rights 
are  divested.  From  4f.  no  rights  can  be  ob- 
tained. Being  worthless  in  itself,  all  pro- 
ceedings founded  upon  it  are  equally  worth- 
less. It  neither  binds  nor  bars  any  one. 
All  acts  performed  und^  It,  and  all  claims 
flowing  out  of  it  are  void."  Precm.  Ex'ns, 
§  30.  "In  order  that  there  should  be  a  lien. 
It  is  necessary  that  there  be  a  valid  and  sub- 
sisting Judgment.  If  the  alleged  Judgment 
Is  absolutely  void,  and  a  mere  nullity,  it  can, 
of  course,  create  no  lien."  Black,  Judgm. 
(  407.  It  Is  not  the  case  of  a  Judgment 
merely  voidable.  The  latter  has  all  the 
force  and  effect  of  a  valid  Judgment  until 
vacated  or  reversed  In  a  direct  proceeding 
to  have  its  invalidity  declared.  It  has  ac- 
cordingly been  held  that  where  the  vacation 
of  a  Judgment  which  is  regular  upon  Its 
face,  though  voidable,  would  otherwise  op- 
erate to  the  Injtuy  of  Innocent  thh:d  parties, 
by  depriving  them  of  any  possible  remedy, 
a  Judgment  lien  created  by  such  Judgment 
would  be  retained  and  perpetuated  until  a 
valid  Judgment  could  be  entered.  The  case 
cited  by  appellees  In  their  brief  (Bryant  v. 
Williams,  21  Iowa,  329)  is  such  a  case.  An 
unauthorized  appearance  of  an  attorney  was 
held  good  ground  for  setting  aside  the  Judg- 
ment, and,  inasmuch  as  there  had  been  de- 
lay In  bringing  the  action  to  have  such 
Judgment  set  aside,  the  court,  in  that  case, 
retained  and  continued  the  lien  of  the  orig- 
inal Judgment  for  the  payment  of  such  Judg- 
ment as  should  ultimately  be  rendered  in 
the  case.  But  that  Is  not  this  case,  as  ap- 
pellees seem  to  think.  The  court.  In  the 
case  at  bar,  found  in  its  decree  that  the 
Judgment  was  a  nullity,  and  not  merely 
voidable,  and  no  right  to  any  lien  could  be 
predicated  thereon.  So  much,  therefore,  of 
the  Judgment  of  the  court  below  as  sought 
to  continue  or  create  any  lien  of  the  original 
Judgment  entered  in  the  suit  of  Howard  v. 
Owen  et  al.  is  vacated  and  set  aside. 

BAKRIt,   C.   J.,  and   ROUSE,  J.,  concur. 
HAWKINS,  X,  not  sitting. 


DAVIS   V.   DODSON. 
(Supreme  Court  of  Arizona.    Jan.  16,  1894.) 

MoiiTOAGi's— PnwEH  or  Sale — Pnnrrvits. 
1.  On  foreclomire  of  a  mortgage  given  to 
secure    a    note,    for    nonpayment   of    interest. 


which  provided  that  on  default  in  payment  of 

"said  principal  or  interest"  the  mortgagee  mieht 
sell  the  premises,  and  out  of  the  proceeds  "re- 
tain the  said  principal  and  interest,"  the  mort- 
gagee should  be  allowed  to  retain  the  princiial 
as  well  as  the  interest  of  the  note. 

2.  In  a  suit  to  foreclose  a  mortgage  on  de- 
fault in  interest  payments,  error  in  enterii;]; 
judgment  for  the  principal,  when  not  due,  is  a 
fundamental  error,  which  will  be  conatdereil 
without  an  assignment  of  error. 

Appeal  from  district  court,  Pinal  county: 
Joseph  H.  Kibbcy,  Judge. 

Suit  by  George  T.  Dodson  against  Tl^onias 
Davis.  From  a  Judgment  for  plalntUT,  de- 
fendant appeals.    Affirmed. 

BYands  J.  Heney,  for  appellant.  G.  C 
Israel  and  W.  R.  Stone,  for  appellee. 

BAKER,  G.  J.  There  was  a  jadsment  be- 
low for  the  amount  of  a  promissory  note, 
and  foreclosing  a  mortgage  nmde  to  secure 
the  ikayment  of  'the  same,  and  <H-dering  a 
sale  of  the  premises  to  pay  both  the  tirin- 
dpal  and  Interest  of  the  note.  There  being 
no  assignment  of  errors,  we  will  not  look 
further  than  to  determine  if  there  be  an? 
error  apparent  upon  the  face  of  the  record, 
and  which  goes  to  the  founda.tlon  of  the 
action.  Gila  R.  I.  Co.  v.  WoUey,  (Ariz.)  24 
Pac  257.  This  disposes  of  the  alleged  error 
in  denying  the  motion  for  a  change  of  venne. 
It  has  not  been  saved  In  the  record. 
.  It  is  claimed,  however,  that  the  principal 
of  the  note  was  not  due,  although  the  inter- 
est was,  at  the  time  of  the  Judgment,  and 
that  the  court  erred  in  entering  jadgment 
for  the  principal,  and  In  ordering  a  sale  of 
the  premises  therefor.  If  such  appears  ■apoa 
the  face  of  the  record,-^that  Is,  that  the 
principal  was  not  due  when  suit  was  filed, 
and  the  judgment  was  rendered,  and  a  sale 
of  the  premises  ordered  therefor,— we  may 
consider  it  without  any  assignment  <^  errors. 
The  note  is  as  follows:  "$7,500.00.  Florence. 
Arizona,  June  11th,  1891.  On  or  l>efore  ten 
(10)  years  after  date,  I  promise  to  pay  to 
George  T.  Dodson  or  order  sevai  tbonsand 
five  hundred  ($7,500.00)  dollars,  value  re- 
ceived, with  Interest  thereon  at  seven  (T)  per 
cent  per  annum,  payable  annually  at  Bank 
of  Montreal,  Chicago,  on  June  lltta  of  eadi 
year.  |  Signed]  Thomas  Davis."  The  mort- 
gage to  secure  such  note,  and  foreclosed  in 
the  suit  contained  the  following  clause: 
"And  these  presents  shall  be  void  If  such 
payment  be  made  according  to  the  tenor  and 
effect  th^eof.  But,  In  case  default  be  made 
In  the  payment  of  the  said  prlnciiml  or  In- 
terest of  said  note  as  hertin  provided,  then 
the  said  party  of  the  second  part  his  heirs, 
executors,  administrators,  or  assigns,  are 
hereby  empowered  to  sell  said  premises,  with 
all  and  every  of  the  appurtenances,  or  any 
part  thereof.  In  the  manner  prescribed  by 
law,  and  out  of  the  money  arising  from  such 
sale  to  retain  the  said  principal  and  interest" 
It  is  not  denied  but  that  the  Interest  was 
due  upon  the  note  when  suit  was  filed.  The 
clause  in  the  mwtgage  should  be  constmed 
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with  the  note,  and,  In  so  doing,  w«  think 
it  quite  clear  that  the  Intention  of  the  partlea 
was  that  upon  a  default  in  the  payment  of 
the  interest  a  foreclosure  might  be  had,  and 
from  the  proceeds  of  the  sale  the  plaintiff 
be  allowed  to  retain  both  the  principal  and 
interest  of  the  note.  In  Hooper  t.  Stump, 
(Ariz.)  14  Fac.  709,  the  court  said,  construing 
a  nice  clause  in  a  mortgage:  "The  language 
is  plain,  and  can  mean  nothing  else  than,  on 
failure  to  pay  principal  or  interest,  power 
is  giren  to  sell  the  premises,  and  retain  such 
principal  and  interest.  If  It  were  only  to 
cover  interest,  why  say  to  YetaJn  the  princi- 
pal?'" The  clause  of  the  mortgage  passed 
upon  in  Bank  v.  Johnson,  63  Col.  99,  and 
relied  upon  by  appellant,  is  entirely  different 
from  the  mortgage  in  this  case.  It  is  not 
authority,  as  applied  to  the  facts  here.  We 
are  satisfied  with  the  conclusion  reached  by 
the  lower  ooort,  and  the  Judgment  is  af- 
firmed. 

ROTTSB    and    HAWKINS,    JJ..    concnr. 
SliOAN,  J.,  not  sitting. 


BISHOP  T.  PBBHIN. 
(Sapreme  Court  of  Arizona.     Jan.  12, 1894.) 
JanoMBNT— Res  Judicata. 
1.A   Jadgment    in    an    action   of   forcible 
entry  and  detainer  does  not  bar  an  action  to 
quiet  title,  as  in  the  former  action,  under  Rer. 
St.  par.  201G,  only  the  right  of  actual  posses- 
sion can  be  litigated. 

2.  A  judgment  in  a  suit  to  reatrnin  the  issn- 
nnce  of  a  writ  of  restitution  under  a  judgment 
in  an  action  of  forcible  entry  and  detainer, 
uDd  to  declare  such  judgment  void,  does  not  l>ar 
an  action  to  quiet  title. 

3.  No  jungment  can  be  res  jndicata  aa  to 
matters  wliich  the  defendant  bad  no  right  to 
liave  passed  upon  in  the  suit 

Appeal  from  district  court,  Yavapai  county; 
B5.  W.  Wells,  Judge. 

Action  by  Jolm  Bishop  SRalnst  E.  B.  Per- 
rin.  From  a  judgment  for  defendant;  plain- 
tiff appeals.     Reversed. 

Hemdon  &  Hawkins  and  Norrls  A  Bllln- 
wood,  for  appellant  Stewart  &  Doe  and 
Bnldwbi  St  Johnson,  for  appellee. 

BAKER,  G.  J.  The  appellant  filed  hia  com- 
plaint In  the  lowo:  court,  being  in  form  an 
action  to  quiet  title  to  certnlu  premises.  The 
appellee  answered,  disclaiming  all  interest, 
title,  or  ri£^t  in  the  premises  de8cril>ed  in  the 
plaintiff's  complaint,  except  as  to  a  portion 
thereof,  designated  as  "Bishop's  Lake."  This 
tie  claimed,  and  to  plaintiff's  cause  of  action 
respecting  snch  portion  of  the  premises  be 
pleaded  in  bar  two  Judgments, — one  being  a 
Judgment  rendered  against  appellant  and  in 
favor  of  the  appellee  in  action  of  forcible 
ontry  and  detainer  for  the  same  premises,  ob- 
tained before  a  Justice  of  the  peace,  and  be- 
ing affirmed  upon  appeal;  the  other  being  a 
Judgment  of  the  district  court  dismissing  a 
bill  nnd  denying  an  injunction  to  declare  the 


same  Judgment  in  forcible  entty  and  detainer 
void,  and  to  restrain  the  issuing  of  a  writ  of 
restitution  theretmder.  These  pleas  in  bar 
were  sustained  by  the  lower  court,  and 
whether  or  not  this  constitutes  error  is  the 
main  contention  here.  The  action  to  quiet 
title  is  an  ordinary  means  of  trying  a  dis- 
puted title  between  two  opposite  claimants. 
Pom.  Rem.  &  Rem.  Rights,  p.  423.  The  ques- 
tion of  possession  cuts  no  figure,  for  It  may 
be  maintained  by  one.  either  in  or  out  of 
possession,  and  against  one  who  claims  an 
interest  adverse,  whether  the  adverse  claim- 
ant be  in  or  out  of  possesslcm.  Sess.  Laws 
Ariz.  1891,  p.  66.  In  tlils  action  title  is  the 
main  inquiry.  But  our  statute  expressly  de- 
clares: "On  the  trial  of  any  case  of  forcible 
entry  <»  of  forcible  detainer,  under  the  pro- 
visions of  this  act,  the  only  Issue  shall  be 
as  to  the  right  of  actual  possession;  and  the 
merits  of  the  title  shall  not  be  inquired  Into." 
Rev.  St  par.  2016.  In  forcible  entry  and 
detainer  the  right  to  present  and  immediate 
actual  possession  is  the  only  question  for 
adjudication.  The  statute  is  a  conservator  of 
the  peace.  It  Is  too  clear  to  require  any 
citation  of  authorities  that  no  Judgment  can 
be  res  Judicata  as  to  matters  which  the  de- 
fendant bad  no  legal  right  to  have  litigated 
or  directly  passed  upon  in  that  siiit  The 
appellant,  as  we  have  Just  seen,  by  virtue 
of  an  express  statute,  could  not,  and  as  a 
matter  of  fact  the  title  of  "Bishop's  Lake" 
was  not,  adjudicated  in  the  forcible  entry 
and  detainer  suit  between  the  parties,  and 
it  was  manifest  error  for  the  court  to  find 
in  favor  of  the  plea  in  bar.  In  the  injunction 
proceedings  the  title  was  in  no  way  Involved, 
except  it  be  incidentally.  It  was  an  effort  to 
declare  a  Judgment  void,  and  restrain  process 
theretmder.  We  do  not  think  It  ooncludea 
the  appellant  in  this  action,  which  Is,  as  we 
have  seen,  an  action  to  adjudicate  title  to 
the  premises.  The  Judgment  might  have 
been  void  independent  of  the  title.  The  judg- 
ment Is  reversed,  and  a  new  trial  ordered. 

SLOAN  and  ROUSB,  JJ.,  concur.   HAW- 
KINS, J.,  not  sitting. 


TTNITBD  STATBS  v.  ROMERO. 

(Supreme  Court  of  Arizona.     Jan.  18,  1894) 

Cbiuinal  Law— Instructioxs— Reabonablb 
Doubt. 

1.  On  a  prosecution  for  murder  nnder  the 
United  States  laws  it  is  error  to  instruct  that  if 
the  jury  believe  beyond  a  reasonable  doubt  tiiat 
deceased  was  found  dead,  and  that  defendant 
told  witnesses  that  lie  had  Icilled  her,  snch  state- 
ment would  warrant  them  in  finding  defendant 
gnilty  of  murder,  as  it  omits  the  "malice  afore- 
thought," an  essential  element  of  murder. 

2.  Such  error  is  not  cured  by  reading  the 
territorial  statutes  defining  murder. 

3.  It  is  error  to  instruct  that  "if  you  have 
not  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge  agaiust  defendant, 
you  have  such  a  reasonable  doubt  that  will  war- 
rant yon  in  returning  a  verdict  pf.  not  guilty; 
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othern-ise  yon  have  not  a  reasonable  doubt  that 
will  warrant  an  ac(jiiittal," — aa  such  inatruction 
li  confusing  and  misleading. 

Appeal  from  district  court,  Pinal  county; 
Owen  T.  Bouse,  Judge. 

Vicente  Bomero  was  convicted  of  murdo*, 
and  appeals.     Reversed. 

H.  B.  Sumniers  and  E.  J.  Edwards,  for  ap- 
pellant.    £2.  E.  EUlnwood,  IT.  S.  Atty. 

BAKER,  0.  J.  The.  appellant  was  Indicted 
for  murder,  alleged  to  have  been  committed 
in  the  killing  of  one  BiU-gin-par,  an  Indian 
squaw,  upon  the  White  Mountain  Indian 
reservation,  In  Graham  county;  hence  his 
prosecution  under  the  United  States  statutes. 
The  result  of  the  trial  was  the  conviction  of 
the  appellant  of  murder,  and  therefore  be 
was  sentenced  to  death,  that  being  the  only 
penalty  for  that  crime  under  the  United 
States  laws,  in  which  there  are  no  degrees  of 
murder.  It  Is  sought  to  reverse  the  Judgment 
of  the  lower  court  because  of  errors  in  the 
instructions  of  the  court,  one  of  which  Is  as 
follows:  "I  charge  you  that  if  you  believe, 
from  the  evidence  In  the  case,  that  BiU-gin- 
par  was  found  dead  on  the  White  Mountain 
Indian  reswvation.  In  this  Judicial  district, 
on  or  about  the  28th  day  of  December,  1891, 
and  believe  from  the  evidence,  beyond  a  rear 
sonable  doubt,  that  the  defendant,  after  the 
death  of  Blll-gln-par,  told  the  witnesses  Or- 
tego  and  Bennett  that  he  had  killed  her, 
such  statement  would  warrant  you  In  finding 
the  defendant  guilty  as  charged  In  the  in- 
dictment" It  is  enough  of  this  instruction 
to  say  that  it  signally  omits  the  principal  in- 
gredient In  all  murder,— malice  aforethought. 
Its  harmfulness  may  be  readily  seen  In  view 
of  the  evidence  of  the  defendant  at  the  trial, 
who  testified,  in  substance,  that  he  saw  sev- 
eral Indians,  among  them  the  deceased, 
plundering  bis  camp,  and  about  to  remove 
bis  provisions,  and,  upon  his  attempting  to 
retake  his  provisions,  they  drew  their  rifles, 
and  fired  upon  him,  which  fire  he  returned, 
no  doubt  killing  the  deceased.  The  instruc- 
tion Ignores  all  evidence  about  self-defense, 
and  informs  the  jury  that  upon  the  bare 
statement  of  the  defendant  that  he  had  killed 
the  deceased  he  was  guilty  of  murkier.  But 
it  is  contended  that,  inasmuch  as  the  court 
had,  prior  to  giving  this  instruction,  read  the 
territorial  statute  to  the  jury,  definiuj;  mur- 
der, that  the  instructions,  being  taken  as 
a  whole,  cured  the  faulty  one.  The  United 
States  statutes  do  not  define  the  crime  of 
murder,  and  it  is  far  safer,  when  proceeding 
under  them,  to  resort  to  the  common  law  for 
a  definition  of  the  crime;  but,  conceding 
that  our  territorial  statute  is  substantially 
the  same  as  the  common-law  definition  of 
the  offense,  still  we  do  not  think  that  its 
mere  reading  to  the  jury  cured  the  defect  so 
apparent  in  the  instruction.  The  jury  would 
be  more  likely  to  give  attention  to  and  heed 
a  charge  couched  in  the  language  of  the  court 
than   the  dry  and   perfunctory   reading  of 


some  statute.  People  v.  Valencia,  43  GaL 
552.  Again,  the  ctmct  instructed  the  Jury: 
"If,  after  yon  have  given  to  the  evidence 
In  the  case  earnest,  patient,  and  conadea- 
tious  consideration,  with  the  determination 
to  arrive  at  the  truth,  yon  should  find  that 
you  have  not  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  the  charjw 
against  the  defendant,  you  Iiave  snch  a  rea- 
sonable doubt  that  will  warrant  you  in  re- 
turning a  verdict  of  not  guilty;  otherwise. 
you  have  not  a.  reasonable  doubt  that  wQI 
warrant  an  acquittal."  This  instmction  is 
confusing  and  misleading.  Territoty  v. 
Barth,  (Ariz.)  16  Pac.  673.  It  is  difficnlt  to 
understand  just  what  idea  was  intended  to 
be  conveyed,  and  for  these  reasons  It  ouglit 
not  to  have  lieen  given.  The  Judgment  must 
be  reversed.  It  is  so  ordered,  and  a  new 
trial  granted. 


SLOAN     and     HAWKINS, 
ROUSE,  J.,  not  sitting. 


JJ, 


TERRrrORT  V.  HAlf  COCK. 
(Supreme  Court  of  Arisona.    Jan.  12,  1894.) 

AOORAVATBD  As8Aai.T — ^ISSTROOTIOII. 

1.  It  is  error  to  instmct  merdy  that  the 
jury  may  find  defendant  guilty  of  aggravated 
assault  if  he  made  the  assault  with  a  deadly 
weapon,  as  under  Pen.  Code,  {  390,  sabd.  6,  a 
premeditated  design  is  necessary. 

2.  Such  error  ia  not  cured  by  readiiig  tlw 
section. 

Appeal  teom  district  court,  Gila  ooonty; 
Owen  T.  Rouse,  Judge. 

Harry  Hancock  was  convicted  of  aggia^ 
vated  assault,  and  appeals.    Reversed. 

E.  J.  Edwards,  tor  appellant  Francis  J. 
Heney,  Atty.  Gen.,  for  {g;)pelle& 

BAKER,  C.  J.  The  appellant  was  indicted 
for  assault  with  Intent  to  commit  murder, 
and  convicted  of  an  aggravated  assault  The 
following  instruction  was  given  for  the  pros- 
ecution, the  giving  of  which  is  assigned  as 
error:  "If  you  believe  ftom  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant, at  any  time  within  the  time  specified,— 
within  five  years  next  l)efore  the  finding  of 
the  indictment, — ^made  an  assault  npon  Mrs. 
Huberkom  with  a  deadly  weap<Ni.  thm  yon 
might  find  by  your  verdict  the  defendant 
guilty  of  an  aggravated  assault"  The  charge 
in  the  indictment  is  that  the  assault  was 
made  with  a  deadly  weapon,  and  this  in- 
struction was  doubtless  drawn  and  given 
as  if  authorized  by  sul)dIvision  6  of  section 
390  of  the  Penal  Code,  being  one  of  seven 
circumstances  under  which  the  aggravated 
assault  may  be  committed,  which  reads  as 
follows:  "When  committed  with  a  premed- 
itated design  and  by  use  of  means  calculated 
to  inflict  great  bodily  injury."  But  there  is 
an  entire  absence  in  the  instmction  of  any 
reference  to  the  "premeditated  design"  nee- 
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essary  to  constitute  the  offense  under  this 
subdivision.  The  Jury  were  told,  in  effect, 
that  If  the  defendant  made  the  assault  with 
a  deadly  weapon,  he  was  guilty  of  the  of- 
fense of  an  aggravated  assault,  whether  done 
with  or  without  "premeditated  design."  The 
reading  of  the  statute  did  not  cure  the  de- 
fect This  we  decided  In  the  case  of  V.  S. 
V.  Romero,  (delivered  at  this  term,). 35  Pac. 
1059.  The  whole  of  section  390  of  the  Penal 
Code  was  read  to  the  jury.  This  defines  no 
leas  than  seven  different  circumstances  und» 
wlilch  an  aggravated  assault  may  be  com- 
mitted, many  of  which  have  no  reference 
whatever  to  tiie  evidence  in  this  case.  In- 
structions ought  to  have  some  slight  refer- 
ence to  the  case  made  by  the  evidence.  Peo- 
ple v.  Roberts,  6  Gal.  217.  An  Instruction 
having  no  reference  to  the  evidence  is  cal- 
culated to  confuse  and  mislead.  Amaun  v. 
XiOweU,  66  CaL  307,  5  Pao.  363.  The  Judg- 
ment lis  reversed,  and  a  new  trial  granted. 

SLOAN     and     HAWKINS,     JJ.,     concur. 
ROUSE,  J.,  not  Bitting. 


ALLEN  V.  KINO. 
(Conrt  of  Appeals  of  Colorado.     Feb.  12,  IS&l) 
Action  oji  Affbal  Bond  —  Complaikt — Fkiteb 

rOB  JUDOMBNT  —  IdBNTITT  —  ASSIOHMBIITS  OV 

Ebror. 

1.  An  assignment  of  error  that  "the  judg- 
ment was  contrary  to  the  law  and  to  the  evi- 
dence," will  not  be  considered  where  plaintiff 
in  error  did  not  appear. 

2.  In  an  action  on  an  appeal  bond,  the  com- 
plaint waa  not  defective  where  it  prayed  judg- 
ment for  the  amount  assessed  as  damages,  in- 
stead of  for  the  fall  penalty  of  the  bond. 

3.  In  an  action  on  an  appeal  l>ond  executed 
by  "G.  M.  Allen,"  he  was  not  prejudiced  be- 
cause the  complaint  was  against  "Gaines  M.  Al- 
len," where  there  was  no  question  of  identity. 

'Eirroe  to  dear  Creek  county  court 
Action  by  Theodcnre  EUng  against  Gaines  M. 
AUen  on  appeal  bond.    Judgment  for  plaln- 
tlft.    Defendant  brings  errw.    Affirmed. 

O.  M.  Allen,  for  plaintiff  in  error.  0.  0. 
Post,  for  defendant  In  error. 

REED,  J.  In  a  certain  action  brought  be- 
fore a  Justice  of  the  peace,  appellee  was  plain- 
tiff, and  one  Josle  Wood  was  defendant 
Judgment  was  obtained  against  the  defend- 
ant for  $115,  and  costs,  amounting  to  $8.40, 
from  which  the  defendapt  appealed  to  the 
county  court  executing  an  appeal  bond  in 
the  sum  of  $300,  with  appellant  and  one 
Nicholas  Ennls  as  sureties.  A  trial  was  had 
In  the  county  court  resulting  In  a  Judgment 
against  the  defendant  for  $113.33.  Execution 
Issued,  and  $100  were  collected.  Ten  dollars 
in  costs  were  paid.  Failing  to  make  the  bal- 
ance, suit  was  brought  upon  the  appeal  bond. 
The  summons  was  served  upon  the  sureties; 
principal  not  fotmd.   The  complaint  contained 


the  facts  above  stated,  and  a  prayer  for  Judg- 
ment for  $87.98  and  interest  to  which  appel- 
lant filed  a  demurrer,  because  "the  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  that  said  complaint 
is  ambiguous,  unintelligible,  and  uncertain." 
There  was  no  appearance  in  support  of  the 
demurrv.  It  wa^  oyerruled,  and  Judgment 
entered  upon  the  evidence  for  $96.85,  and 
costs,  from  which,  appeal  was  prosecuted  to 
this  court. 

The  errors  assigned  are:  Eirst  "that  tho 
court  erred  in  overruling  appellant's  demur- 
vee;"  second,  "the  Judgment  was  contrary  to 
the  law  and  the  evidence."  There  was  no 
appearance  or  defense;  consequently  no  ex- 
ception taken  to  the  Judgment  Therefore  the 
second  supposed  error  will  not  be  considered. 

It  Is  suggested  In  the  argument  that  the 
complaint  was  defective.  In  not  praying  Judg- 
ment for  the  full  penalty  of  the  bond;  that 
the  Judgment,  If  any,  should  have  been  for 
the  full  penalty,  and  the  amount  due,  as- 
sessed as  damages;  and  Davis  v.  Wanna- 
maker,  2  Colo.  63T,  is  dted  In  support  of  the 
contention.  Such  was  undoubtedly  the  prac- 
tice before  different  forms  of  action  were 
abolished.  The  action  must  then  have  beeo 
in  debt  upon  the  specialty.  Since  the  Code 
there  Is  but  one  form  of  action.  All  that  is 
required  of  the  pleador  is  to  state  in  plain, 
unambiguous  terms  the  facts,  and  the  relief 
required.  The  appellee  was  the  only  obligee 
and  b^ieficlary  In  the  bond.  Its  nature  was 
such  that  no  subsequent  damages  could  be 
awarded..  The  cause  of  action  seems  to  have 
been  clearly  stated.  If  there  was  any  error. 
It  was  in  entering  judgment  not  in  the  com- 
plaint. 

It  Is  urged  that  the  court  erred,  as  the  bond 
was  executed  by  "G.  M.  Allen,"  and  the  alle^ 
gaUons  in  the  complaint  were  against  "Uainetr 
M.  Allen."  There  Is  no  question  of  Identity. 
It  Is  conceded  that  both  are  the  same  per- 
son. Appellant  could  hardly  be  prejudiced 
by  being  declared  against  by  his  foil  name. 
The  supposed  errors  are  untenable,  and  tha 
Judgment  will  be  affirmed.     Affirmed. 


COMMISSIONERS  OF  ROUTT  COUNTY  v. 

COMMISSIONERS  OF  GRAND 

COUNTY. 

(Conrt  of  Appeals  of  Colorado.    Feb.  12,  1894.) 

Counties  —  Action  to  Kst.ibush  Boundaribs — 

SOFriCIBNOT  OP  COMPHINT. 

1.  In  an  action  under  Sess.  Laws  1887,  pi. 
238,  I  1,  to  settle  the  boundary  line  between 
two  counties,  the  complaint  must  show  titat, 
when  the  commissioners  of  one  county  peti- 
tioned tlie  state  engineer  to  establish  the  Hae,. 
he  called  on  the  respective  county  surveyors,. 
and  with  them,  or  alone,  proceeded  to  estab- 
lish the  line;  that  he  fixed  and  marked  the  line 
as  required  by  statute,  and  furnished  a  descrip- 
tion thereof  to  the  board  of  county  commis- 
sioners of  each  county;  and  that  suit  waa 
brought  within  six  months  thereafter. 

2.  A  complaint  which  alleges  that  a  petiti«a 
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was  served  on  the  state  en^neer  some  time  in 
the  year  1888,  and  that  suit  was  bronght  July 
15,  1889,  is  demurrable,  as  it  fails  to  show  at- 
firmatively  that  suit  was  brought  within  six 
mouths  after  the  state  eu^neer  filed  his  descrip- 
tion of  the  boundary  line. 

Error  to  district  court,  Grand  county. 

Action  by  the  county  commissioners  of 
Grand  county  against  th%  county  commis- 
sioners of  Routt  county  to  establish  the 
boundary  line  between  said  counties.  De- 
fendant demurred.  Demurrer  overruled.  De- 
fendant brings  error.  -Reyersed. 

Cranston  &  Pitkin  and  W.  B.  McClel- 
land, for  plaintiff  In  error.  S.  W.  Jones  and 
Chas.  O.  Clemoits,  for  defendant  in  error. 

REED,  J.  A  dispute  arose  between  ttae 
respective  ooontles  in  regard  to  the  line  be- 
tween them.  A  discrepancy  existed,  where- 
by a  strip  of  country  abont  14  miles  in 
width  and  36  miles  in  length  was  Involved, 
both  counties  claiming  the  territory.  To  ad- 
jndicate  and  settle  the  controversy,  the 
county  of  Grand  brought  suit  on  the  15th 
day  <a  July,  1889,  by  filing  a  complaint, 
which,  after  citing  at  length  section  460, 
Gen.  St.,  being  the  section  of  the  statute  de- 
fining the  boimdarles  of  Grand  county,  and 
section  404,  being  the  section  defining  the 
boundaries  of  Routt  county,  by  the  legisla- 
ture in  creating  such  counties,  proceeds  as 
follows:  "That  the  southern  portion  of  the 
boundary  line  between  Grand  and  Routt 
counties  has  been  for  a  few  years  past  In 
dispute,  and  as  plaintiff  Is  informed  and  be 
Ueves,  and  so  charges  the  fact  to  be,  the 
board  of  county  commissioners  of  Routt 
county  petitioned  In  the  year  1888  Honora/- 
ble  J.  S.  Green,  then  state  engineer  for  the 
state  of  Ccdorado,  to  run  out,  fix,  and  estab- 
lish a  boundary  line  between  Grand  and 
Routt  counties,  in  this  state.  That  the  con- 
flict and  dispute  over  said  county  line  arises 
over  what  Is  called  the  'Gore  Range.'  Plain- 
tiff charges  the  southwest  comer  of  Grand 
county  and  the  southeast  comer  of  Routt 
county  are  near  Tarmany  peak,  and  from 
this  point  to  the  north  until  this  line  strikes 
the  Rabbit  Bar  range,  otherwise  known  as 
the  'Continental  Divide;'  that  said  Yarmany 
peak  is  situate  In  a  branch  or  spur  of  the 
Gore  range;  that  this  line  has  been  recog- 
nized by  the  county  authorities  of  Grand 
county  since  the  establishment  of  said 
Rontt  county,  and  1b  the  correct  boundary 
line  between  the  said  counties  of  Grand  and 
Routt.  Plaintiff  avers  the  line  established 
by  said  Green  Is  erroneous  and  Incorrect,  in 
this:  that  it  does  not  follow  the  boundaries 
of  either  Grand  or  Routt  counties,  as  given 
and  prescribed  In  the  statute,  in  this:  Said 
Green  made  the  initial  point  of  commence- 
ment fourteen  miles  east  of  said  Yarmany 
peak,  thereby  taking  from  Grand  county  a 
■trip  of  land  of  the  width  of  fourteen  miles 
and  of  the  length  of  about  thirty-six  miles. 
That  said  Great  made  the  initial  point  of 


the  common  boundary  Une  betweoi  Grand 
and  Routt  counties  to  be  in  a  spnr  or  range 
of  mountains  known  as  the  'Park  Range,' 
which  are  south  of  the  Grand  river,  but  he 
treats  said  range  as  part  and  parcel  of  the 
Gore  range,  which  they  are  not.  The  Gore 
range  of  mountains,  and  all  ttae  spurs  there- 
from, are  nc^th  of  the  Grand  river.  That  k 
l8  Incorrect  to  say  that  the  Grand  river  d!- 
videe  either  the  Park  or  the  Gore  range. 
Wherefore,  plaintiff  demands  Judgment: 
That  the  common  boundary  Une  between 
Grand  and  Routt  counties,  so  attempted  to 
be  established  by  said  state  engineer,  X  Sw 
Green,  be  declared  to  be  'erroneous  and 
wrong,  and  that  the  same  be  for  naught 
held.  That  the  corcect  boundary  line  be- 
tween said  Grand  and  Routt  counties  be 
established  and  adjudged  as  follows:  Com- 
mencing at  Yarmany  peak,  which  is  situate 
In  a  spur  on  the'  Gore  range  of  mountains, 
thence  running  north  from  said  peak.  In  a 
straight  line,  to  where  said  line  will  cut  anil 
intersect  the  Rabbit  Biar  range,  oommonlr 
known  and  called  the  'Continental  Divide.'" 
On  the  20th  day  of  August,  1889,  a  general 
demurrer  was  filed,  "That  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  causf- 
of  action,  and  that  it  was  ambiguous,  contm- 
dlctory,  and  uncertain."  On  June  10,  ISPii. 
the  demurrer  was  overruled,  and  defendant 
given.  60  days  to  answer.  Immediately  fol- 
lowing appears  the  f (lowing  record  entries: 
"And  afterwards,  and  on,  to  wit,  the  25ih 
day  of  July,  A.  D.  1890,  In  vacation  in  said 
year,  the  following  proceedings  'were  bad 
and  entered  of  record  in  said  court,  in  said 
cause,  as  follo'WB,  to  'wit: 

"State  of  Colorado,  County  of  Grand— «b.: 
Board  of  County  Commissioners  of  the 
County  of  Grand,  Plaintiff,  're.  Board  of 
Coimty  Commissioners  of  the  County  d 
Routt,  Defendant  In  the  District  Court  of 
the  Ninth  Judicial  District  within  and  for 
the  County  of  Grand.  Now,  cm  this  date, 
comes  the  plaintiff,  by  its  attorney,  George 
D.  Johnstone,  in  vacation,  and  files  a  mo- 
tion to  enter  a  default  against  the  above- 
named  defendant  for  the  reason  that  no 
amended  answer  or  other  pleading  has  been 
filed  in  the  said  cause  within  the  sixty  days, 
as  required  by  the  order  of  the  district  court 
made  on  the  tenth  day  of  Jtme,  A  D.  1890. 
and  the  same  Is  hereby  allowed  by  the  dot 
of  said  court    Ed.  J.  Jones,  Clerk. 

"And  afterwards,  to  wit,  on  the  21st  day 
of  July,  A.  D.  1801,  the  following  proceed- 
ings were  had  and  entered  of  record  in  said 
cause  as  follows,  to  wit:  July  2l8t,  1S91. 
The  above  date  of  July  Is  hereby  changed  to 
August  as  per  order  of  court  made  on  July 
2l8t,  1891,  and  hereinafter  bdow  entered. 
David  Bodk,  Clerk. 

"In  the  Matter  of  the  Commissioners  of 
Grand  County  vs.  the  Oommissloners  of 
Routt  County.  This  case  coming  on  to  he 
heard  on  motion  of  plaintiff,  leave  was  grant- 
ed to  change  date  of  record  on  page  196  fh>m 
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to  August,  it  appearing  to  tbe  court 
.(.•al  error. 

uly  21st,  1801.  Judgment  and  decree  of 
■t  ns  follows: 

ilate  of  Colorado,  County  of  Grand— as.: 
rd  of  County  Commissioners  of  the 
uty  of  Grand,  Plaintiff,  vs.  Board  of 
nty  Commissioners  of  the  County  of 
tt.  Defendant  Now,  on  this  2l8t  day  of 
',  A.  D.  1891,  the  same  being  one  of  the 
liar  term  days  of  this  court,  and  court 
ig  regularly  and  duly  In  session,  and  this 
se  coming  on  to  be  heard,  and  It  np- 
ring  to  the  court  that  a  default  was  duly 
^u  by  plaintiff  against  defendant,  which 
i  default .  Is  hereby  approved,  and  the 
ntiff,  by  Its  attorneys,  ISdgar  &  Johnstone, 
xg  present  In  court,  doth  ask  to  be  al- 
ed  to  introduce  testimony  In  support  of 
said  complaint  The  court  thereupon 
sed  the  sheriff  to  call  the  defendant  three 
es  at  the  door  of  the  courthouse,  and 
>  call  three  times  John  M.  Breeze,  attor- 

for  defend.ant  Each  failing  to  appear, 
Dtiff  is  allowed  to  introduce  its  testimony. 
I  the  court  after  listening  to  the  sworn 
:lmony  of  all  the  witnesses,  and  being  ful- 
advlsed  in  the  premises,  doth  find  that 
lud  county  is  entitled  to  tlie  strip  of 
und  in  dispute,  as  set  forth  in  said  com- 
int,  and  the  said  J.  S.  Green,  formerly 
:e  engineer  of  the  state  of  Colorado,  made 
listake  in  running  the  survey  mentioned  In 

complaint  filed  In  this  action,  In  this: 
t  he  made  the  south-east  comer  of  Boutt 
nty  south  of  Grand  river,  when  in  fact  the 
le  should  have  been  north  of  said  Grand 
IT,  and  at  a  rock  or  surveyor's  mcmument 
late  on  Yarmany  Peak,  in  order  to  com- 

with  the  description  of  said  Routt  coun- 

as  described  in  section  464  of  General 
tutes  of  1883  of  Colorado.  The  court  fur- 
r  finds  that  said  Xarmany  peak  Is  a  por- 
1  of  Gore  range  on  the  north  side  of  said 
ind  river,  and  that  said  Gore  range  men- 
led  in  said  section  464  does  not  extend  to 
'  south  side  of  said  Grand  river.  It  Is 
■refore  by  the  court  ordered,  adjudged, 
H  decreed  that  the  common  boundary  line 
:wcen  said  Grand  and  Routt  counties  is 
'eby  adjudged  and  decreed  to  be  as  fol- 
.'s:  Commencing  at  Yarmany  peak,  at  the 
k  or  monument  aforesaid,  which  said  peak 
situate  1b  a  spur  of  the  Gore  range  of 
•untains  on  the  north  side  of  Grand  river; 
.nee  running  north  In  a  straight  line  to 
..ere  said  line  will  cut  and  intersect  the 
bbit  Ear  range,  commonly  called  and 
jwn  as  the  'Continental  Divide,'— and  that 
:  intitf  have  and  recover  his  costs." 
udgment  was  entered  before  time  to  an- 
er  had  expired. 

Ae  record  entry  dated  July  21,  1891,  Is  a 
lidal  pozale:  "The  above  date  of  July  is 
,reby   changed   to  August   as   per  order 

court  made  <m  July  2lBt,  1891,  and  here- 
.liter  below  entered."    What  office  It  was 

perform,  or  how  It  was  to  affect  the  case. 


cannot  be  determined.  It  appears  from  the 
record  that  on  June  10,  1890,  the  demurrer 
was  overruled,  and  60  days  given  for  an- 
swer; that  default  was  ratered  on  July  25th, 
'and  the  finding  and  judgment  of  the  court 
entered  July  21,  1891.  The  default  was 
premature,  60  days  not  having  expired.  If  it 
was  a  mistake  in<Kgnrd  to  the  date  default 
was  taken,  and  the  date  should  have  been 
August,  the  record  entry  made  a  year  after 
oould  not  cure  the  error.  Without  explana- 
tion, the  order  means  nothing.  If  the  pro- 
ceedings were  had  July  25th,  changing  the 
date  to  August  25th  could  not  cure  the  ir- 
regularity. July  25th  could  not  be  changed  to 
August  26th,  even  by  an  order  of  court  As 
appears  by  the  record,  the  default  was  pre- 
mature, and  judgment  void. 

It  Is  contended  that  the  district  court  erred 
in  overruling  the  demurrer  to  the  complaint 
A  statute  was  enacted  In  1887  (Sess.  Laws 
1887,  p.  238,  i  1)  providing  the  method  by 
which  controversies  of  this  kind  should  be 
settled,  as  follows:  "That  whenever  the 
boundary  Unes  of  any  county  in  this  state 
shall  be  so  Indefinite  that  a  portion  of  ter- 
ritory, by  reason  of  such  indefinite  descrip- 
tion, Is  claimed  by  two  counties,  and  such 
fact  shall  appear  by  petition  of  tlie  board  of 
county  commissioners  of  either  county,'  to 
the  state  engineer,  it  shall  be  the  duty  of 
such  state  engineer,  In  connection  with  the 
county  surveyor  of  each  of  such  counties,  to 
run  out  and  establish  such  lines  as  nearly 
as  may  be,  In  Accordance  with  such  boundary 
line,  by  plain  and  substantial  mounds  and 
marbB,  and  unmistakable  natural  monu- 
ments, and  to  furnish  the  board  of  county 
commissioners  of  each  of  said  counties  with 
a  description  of  such  line'  as  soon  thereafter 
as  may  be  practical;  and  when  such  line 
shall  be  so  established  it  shall  be  the  bo\md- 
ary  line  between  said  counties,  unless  one 
of  said  coimties  shall,  within  six  months 
from  the  day  of  filing  the  description  of  said 
line,  by  the  state  engineer,  with  the  board 
of  county  commissioners  of  such  county, 
commence  an  action  In  a  court  of  competent 
jurisdiction  In  this  state,  to  determine  and 
settle  such  disputed  line,  and  prosecute  the 
same  with  due  diligence  until  Its  final  de- 
termination, or  shall  have  settled  such  dis- 
puted line,  within  said  six  months,  by  ar- 
bitration, as  is  now  provided  by  law;  pro- 
vided, that  if  the  county  surveyor  of  elthar 
of  such  coimties  shall  not  appear  and  assist 
the  state  engineer  In  making  such  survey 
after  due  notice  so  to  do,  it  shall  In  no  man- 
ner affect  or  Invalidate  such  survey,  or  tx)und- 
ary  lines  as  tliey  may  be  fixed  by  such  state 
engineer."  It  is  nrged  In  the  argmnait  by 
the  defendant  in  error  that  the  statutory 
remedy  is  not  exclusive;  that,  regardless  of 
the  statute,  the  common-law  right  to  Inati- 
tote  proceedings  and  adjudicate  the  differ- 
ences remained,  and  that  a  county  could 
make  Its  election,  and  proceed  by  either; 
that  If  the  complaint  was  defective  under    C 
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the  statute^  It  was  anffident  regardless  of 
the  statute.  We  need  not  necessarily  de- 
cide tills  question.  It  would  seem,  however, 
that,  a  special  statutory  method  having  been 
provided,  the  maxim,  "Kxpressio  imius  est' 
excluslo  alterlus,"  would  control;  but,  wheth- 
er exclusive  or  cumulative,  we  do  not  de- 
termine. In  either  view  of  the  case  the  com- 
plaint Is  defective.  Leaving  out  the  alle^- 
tlons  attempted  to  be  based  upon  the  statute, 
n6  cause  of  action  whatever  Is  shown.  It  is 
evident  from  an  examination  that  the  plead- 
er intended  It  as  a  statutory  complaint.  In 
the  third  paragraph  of  the  complaint,  It  Is 
alleged,  on  Information  and  belief,  that  in  the 
year  1888  the  county  commissioners  of  Routt 
county  applied  to  the  state  engineer  to  es- 
tablish the  line,  but  there  is  no  allegation 
that  he  established  any  line.  The  statute  is 
mandatory  upon  the  state  engineer,  when  he 
has  received  the  petition.  The  language  Is: 
"It  shall  be  the  duty  of  such  state  engineer, 
in  connection  with  the  coimty  surveyor  of 
each  of  said  counties,"  etc.  The  supposition 
is  that  the  state  engineer  performed  the  duty 
as  required  by  law,  and  this  may  be  Infereed 
from  the  first  clause  of  the  fourth  subdivi- 
sion of  the  complaint,  "Plaintiff  avers  the 
line  established  by  said  Green  is  erroneous 
and  incorrect,"  etc.  It  is  clear  that  the  pro- 
ceeding was  intended  to  be  statutory.  Such 
being  the  fact,  the  complaint  must  contain  af- 
firmative and  positive  allegations  showing 
the  proceedings  to  have  been  such  as  to  con- 
fer jurisdiction.  They  cannot  be  supplied  by 
inference.  The  only  direct  allegation  is  that, 
in  the  year  1888,  commissioners  of  Routt 
county  petitioned  the  state  engineer  to  es- 
tablish the  Une.  What  time  in  1888  is  not 
shown;  at  what  time  it  was  done,  is  not 
stated;  nor  is  It  stated  that  he  called  upon 
the  county  surveyors  of  the  respective  coun- 
ties', and,  either  aided  by  them  or  alone, 
proceeded  to  establish  the  line,  and  that  he 
fixed  and  defined  such  line,  and  marked  It, 
as  required  by  the  statute,  or  that  he  fur- 
nished the  board  of  county  commissioners 
of  each  or  either  of  said  counties  with  a  de- 
scription of  such  line,  or  the  date  such 
description  was  filed.  It  is  alleged  that  the 
petition  to  the  state  engineer  was  served 
some  time  in  tbe  year  1888.  Suit  was 
brought  the  15th  day  of  July,  1889.  For 
aught  that  appears,  12  or  15  months  may 
have  elapsed  between  the  filing  of  the  de- 
scription by  the  engineer  and  the  bringing 
of  the  suit.  The  statute  requires  the  protest- 
ing party  to  institute  suit  within  six  months. 
In  order  to  confer  Jurisdiction,  the  com- 
plaint must  affirmatively  show  that  suit  was 
brought  within  the  statutory  time.  All  these 
Important  allegations,  necessary  to  confer  Ju- 
risdiction under  the  statute,  are  omitted. 
The  court  erred  in  overruling  the  demurrer. 
No  cause  of  action  was  shown  by  the  com- 
plaint. The  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded. 
Heveised. 


WATSON  V.  O'NEILL  et  aL 
(Supreme  Ck>urt  of  Montana.    March  12.  ISTu 

COKIBACTOBS'  BOSDS— CONSTBCOTIOJC — PaBOL  H'- 
IDBNCB. 

A  bond  conditioned  that  the  prin.-:: 
shall  fnmisti  all  materials  and  labor  neeilr-i  i'or 
a  building  "as  specified  and  shown  on  plaas  is 
furnished  by"  the  architect  may  be  read  in  '-s 
light  of  the  plans  and  specifications  and  T£< 
coutract,  (Code  Civ.  Proc.  §  032,)  all  bein:  •>.-- 
temporaneous,  and  requires  no  reformation  .3 
order  to  a  recovery  thereon  for  breach  of  tie 
contract. 

Appeal  from  district  conrt,  Lewis  acl 
Clarice  county;    Horace  R.  Buck,  Jndgi-. 

Action  by  John  R.  Watson  against  Jobx 
O'Neill,  Frederick  Elde,  and  Jacob  Swiu-r 
for  reformation  of,  and  damages  on,  a  boc'l 
Judgment  for  defendants.  Plaintiff  appeals. 
Reversed. 

Wm.  M.  Blackford,  for  appelant.  Hear? 
C.  Smith,  for  respondents. 


PEMBERTON,  C.  J.  It  appears  that  re- 
spondents, who  were  defendants  in  this  ac- 
tion, executed  and  delivered  to  plaintiff,  as 
sureties,  an  instrument  as  follows:  "Kncvr 
all  men  by  these  presents,  that  Jos.  O'N'eil!  | 
and  Jacob  Switzer,  of  the  dty  of  Helena.  i 
county  of  Lewis  and  Clarke,  state  of  Mon- 
tana, are  held  and  firmly  bound  unto  John  B.  ' 
Watson,  of  the  city  of  Helena,  county  of  ' 
Lewis  and  Clarke,  state  of  Montana,  in  the  ^ 
sum  of  one  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  to  be  paM  I 
to  the  said  John  R.  Watson,  his  executors, 
administrators,  or  assigns,  for  which  pay- 
ment well  and  truly  to  be  made  we  bin<1 
ourselves,  heirs,  executors,  and  administra- 
tors imto  John  R.  Watson  firmly  by  thej:? 
presents.  Sealed  with  our  seals,  and  date<l 
this  3rd  day  of  August,  one  thousand  eight 
hundred  and  ninety-two.  The  condition  of 
the  above  obligation  is  such  that,  shonld  Fred- 
erick Elde  begin  and  complete  the  brickwork 
on  John  R.  Watson's  business  block,  as  fol- 
lows: Frederick  Fide  is  to  furnish  all  the  ma- 
terial, lime,  sand,  brick,  and  all  labor  nec- 
essary to  the  erection  and  completion  of  John 
R.  Watson's  btisiness  block,  on  Main  St.,  as 
specified  and  shown  on  the  plans  as  furnished 
by  W.  E.  Norrls,  architect,— then  the  alx)ve  ob- 
ligation to  be  void;  otherwise  to  remain  in 
full  force  and  virtue.  Frederick  Elde.  [Seal] 
Jos.  O'Neill  [Seal.]  J.  Switzer.  [ScaL]" 
This  action  was  brought  against  said  sureties 
on  said  bond  to  recover  from  them  tiie  sam 
of  $548.84  damages,  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  failure  of  de- 
fendant Elde  to  furnish  certain  material 
and  labor  necessary  to,  and  which  were  used 
in,  tbe  construction  of  said  building  in  ac- 
cordance with  the  plans  of  the  architect, 
mentioned  in  said  bond.  In  bringing  this  ac- 
tion the  appellant  proceeded  upon  the  theory 
that  the  bond  above  referred  to  is  defective, 
in  that  it  does  not  refer  sufficiently  to  the 
contract  to  cover  the  damages  sued  for,  and 
asks  that  said  bond  be  m  reformed  as  to 
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.    ._ „ ct,  and  cover  the 

ages  as  alleged,  or  the  breaches  thereof, 

after  being  so  reformed  by  the  court, 

be  bave  Judgment  against  these  respond- 

for  the  amount  of  such  damages.  So  he 
i-ts  In  hts  complaint  a  series  of  allegations 
be  effect  that  it  was  the  intention  of  tb« 
ics  to  said  bond  that  It  should  ref»  to 

building  contract,  In  addition  to  the  ref- 
ices  In  the  bond  to  the  "plans  as  fur- 
led  by  W.  E.  Norrls,  architect."   Answer 

made  by  defendant  sureties,  Switzer  and 
eill,  denying  all  the  allegations  of  the 
plaint,  and  trial  ensued,  whereat,  upon 
close  of  the  introduction  of  evidence  on 
alf  of  the  plaint!  fT,  respondents  moved  the 
1  court  for  Judgment  of  nonsuit  as  to 
tondents  O'Neill  and  Switzer,  on  the 
and  tbat  the  evidence  does  not  prove,  or 
1  to  prove,  any  liability  on  the  part  of 
I  sureties,  which  motion  was  sustained  by 

court,  and  Judgment  for  nonsuit  entered 
ordinsly.  from  which  Judgment  plaintiff 
secutes  this  appeal. 

appears  from  the  case  shown  by  the  rec- 

tbat  the  motion  for  nonsuit  was  sustained 
n  tbe  ground  that  no  sufficient  showing 
}  made  to  warrant  the  court  In  reforming 

bond  In  the  respect  sought  by  plaintift, 
bout  consideration  as  to  whether,  upon 

whole  case  made  out,  plaintiff  was  en- 
ed  to  the  recovery  of  damages  sought  to 

recovered  upon  the  bond,  as  executed, 
bout  reference  to  reformation.  The  bond 
executed  Is  pleaded,  together  with  all  the 
ts  relating  to  the  failure  of  the  contractor, 
le,  in  constructing  said  building  and  fur- 
bing  the  material  and  labor  therefor,  as 
•vlded  by  the  plans  of  the  architect,  refer- 
.  to  in  said  bond,  and  the  payment  there- 

wblch  involved  the  damage  sued  for. 
d,  although  the  plaintiff  sought  a  reforma- 
a  of  said  bond  to  secure  the  extension  of 
!  terms  thereof  to  include  the  building 
itract,  as  well  as  the  plans  and  spedfloa- 
ns,  we  think  the  question  arises,  and 
raid  be  considered  by  tbe  court,  first, 
lether  plaintiff  is  entitled  to  the  relief 
ight  against  said  sureties,  under  the  terms 
said  bond,  and  pleadings  and  proof,  wlth- 
t  reformation  of  tbe  bond,  as  sought  by 
ilntlff  in  this  action;  and,  if  that  propQsi- 
n  should  be  resolved  In  the  affirmative, 

would  leave  out  of  consideration  the 
lole  question  of  reformation  of  said  in- 
ument,  and  the  allegations  of  the  com- 
ilnt  setting  up  the  facts  upon  which  re- 
rmatlon  was  sought  would  stand  as  snr- 
jsage.  In  other  words,  in  the  view  of  this 
urt,  the  question  arises  whether  the  trial 
art  was  warranted  in  granting  a  non- 
It,  thereby  denying  plaintiff  all  relief  In 
e  action,  upon  the  ground  that  he  had  not 
ade  out  sufficient  facts  to  sustain  bis  de- 
and  for  reformation  of  said  instrument 
e  are  of  the  opinion  that  the  whole  ques- 
>n  of  reformation  of  said  Ixtnd  was  un- 
icessarily  brought  into  said  action.   That 


the  terms  of  the  band,  aa  ecceeated,  and  pro- 
viding that  the  sureties  guaranty  In  the  sum 
of  $1,000,  to  the  effect  that  said  Frederick 
Elde,  the  contractor  and  builder,  should  "be- 
gin and  complete  the  brickwork  on  John  R. 
Watson's  business  block,  as  foUows:  Freder- 
ick Elde  is  to  furnish  aU  the  material,  lime, 
sand,  brick,  and  all  labor  necessary  to  the 
erection  and  completion  of  John  R.  Watson's 
business  block,  on  Main  St.,  as  specified  and 
shown  on  the  plans  as  furnished  by  W.  E. 
Norrls,  architect,"— were  sufficient  to  sustain 
this  action  for  the  rccoveiy  of  the  sum  of 
money  which  the  plaintiff  may  have  been 
compelled  to  pay  out  towards  the  furnishing 
of  the  material  and  labor  necessary  for  the 
erection  and  completion  of  tbe  structure  ac- 
cording to  said  plans,  as  alleged  In  the  .com- 
plaint, without  any  reformation  or  extension 
of  the  terms  of  said  bond.  We  think  this 
action  Involves  the  construction  and  applica- 
tion of  said  Instrument  to  the  subject  there- 
of, rather  than  the  question  of  the  reforma- 
tion of  the  instrument.  In  construing  and  ai>- 
plylng  the  instrument  to  the  subject  to  which 
it  relates,  the  court  was  entitled  to  receive 
evidence  of  the  "circumstances  under  which 
It  made,  Including  the  situation  of  the  sub- 
ject of  the  Instrument,  and  of  the  parties  to 
it,  *  *  *  so  that  the  Judge  be  placed  in 
the  position  of  those  whose  langnage  he  is 
to  Interpret."  Code  CUv.  Proc.  {  632.  And 
when  tbe  order  of  tbe  nonsuit  was  entered, 
as  appears  from  the  record,  tbe  court  had 
before  It,  as  disclosed  In  the  evidence,  suf- 
ficient of  such  circumstances  and  situation  of 
the  parties  to  the  subject-matter  of  said 
bond  to  enable  it  to  clearly  find  within  the 
intendment  of  said  instrument  an  obligation 
on  the  part  of  the  sureties  to  guaranty  the 
furnishing  of  tbe  material  and  labor  for  the 
construction  of  the  building,  portrayed  "hj 
the  plans  mentioned  in  the  bond.  Id.  H  631, 
636,  63&  It  Is  evident  from  the  record  that 
tbe  plans  and  specifications  of  tbe  building, 
the  contract  for  the  erection  and  completion 
thereof,  and  the  bond  sued  on  are  all  con- 
temporaneous, and  parts  of  tbe  same  trans- 
action,—In  fact,  parts  of  the  res  gestae,— 
and,  as  such,  should  be  construed  together. 
In  order  to  explain- each  other,  and  determine 
the  rights,  obligations,  and  Uabllitles  of  the 
parties  thereto.  For  the  reasons  stated 
above,  the  Judgment  appealed  trom  should  be 
reversed,  and  it  Is  so  ordered.   Reversed. 

HARWOOD  and  DB  WITT,  JJ.,  concur. 


STATE  V.  HUNTLEY. 
(Supreme  Court  of  Oregon.    Feb.  26,  1894.) 

BUBQLART— iNBTKUCTIOXS— PlBADIMO  AND  PROOF. 

1.  Instructions  defining  the  crime  of  bur- 
glary in  the  language  of  the  statute  defining 
such  offense  are  proper. 

2.  Under  an  indictment  for  burglary,  char- 
ging a  forcible  entry  by  breaking  windows,  it 
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!•  sufficient  to  ihow   that  the  entrr  waa  an 
unlawful  one. 

3.  The  refusal  to  grant  a  new  trial  cannot 
be  reviewed. 

Appeal  from  circuit  court,  Marion  county; 
George  H.  Burnett,  Judge. 

A.  S.  Huntley  was  convicted  of  burglary, 
and  appeals.     Affirmed. 

W.  H.  Holmes,  for  appellant  Geo.  B. 
Chamberlain,  Atty.  Gen.,  and  James  McCain, 
Dist  Atly.,  for  the  State. 

BEAN,  J.  The  defendant  was  convicted 
of  the  crime  of  burglary,  under  an  indictment 
the  charging  part  of  which  ia  as  follows: 
"The  said  A.  S.  Huntley,  on  the  15th  day  of 
November,  A.  D.  1892,  in  the  county  of 
Marion  and  state  of  Oregon,  then  and  there 
being,  did  then  and  there  unlawfully  and 
feloniously  break  and  enter,  in  the  night* 
time,  a  dwelling  house,  in  which  there  was 
at  the  time  a  human  being,  to  wit,  Isabclle 
McKiUop,  with  intent  to  commit  the  crime 
of  adultery  therein,  by  then  and  there  forci- 
bly breaking  the  window  and  window  shut- 
ters of  such  bouse."  The  only  assignment  of 
error  on  ttiis  appeal  is  the  giving  of  the  fol- 
lowing Instructions  by  the  trial  court:  "To 
constitute  a  breaking,  within  the  meaning  of 
the  law,  it  is  not  necessary  that  the  structure 
of  the  dwelling  house  should  be  demolished 
in  any  degree.  Any  unlawful  entry  into  a 
dwelling  house,  where  there  is  a  human  be- 
ing at  the  time,  with  Intent  to  commit  a 
crime  therein,  would  constitute  a  breaking, 
within  the  meaning  of  the  statute,  although 
the  defendant  may  have  gone  in  at  an  open 
door."  And:  "If  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
.ant  entered  the  dwelling  house  named  in  the 
Indictment  in  the  nighttime,  and  against  the 
will  of  those  in  charge  thereof,  with  intent 
to  commit  the  crime  of  adultery,  named  in 
the  indictment,  then  the  entry  was  unlawful, 
and  the  defendant  should  be  convicted,  how- 
ever the  entry  may  have  been  made."  These 
Instructions  substantially  define  a  breaking 
within  the  meaning  of  section  1782  of  Hill's 
Oode,  which  provides:  "Every  unlawful  en- 
try of  a  dwelling  house,  with  intent  to  com- 
mit a  crime  therein,  shall  be  deemed  a  break- 
ing and  entering  of  said  dwelling  bouse  with- 
in the  meaning  of  section  1758."  But  the 
contention  for  defendant  is  that,  the  state 
having  elected  to  charge  a  forcible  entry  by 
breaking  the  windows  and  window  shutters 
of  the  house,  it  was  not  competent  for  it  to 
prove  a  constructive  breaking,  as  defined  in 
section  1762;  the  argument  of  counsel  being 
that.  In  order  to  bring  a  cause  within  the  pro- 
visions of  the  section  last  noted,  the  indict- 
ment should  not  have  charged  an  actual 
breaking.  But  we  do  not  so  understand  the 
law.  Section  1758,  under  which  this  de- 
fendant was  indicted,  provides  that  if  any 
person  shall  break  and  enter  any  dwelling 
house  In  the  nighttime,  in  which  there  is 
at  the  time  some  human  being^  with  intent 


to  commit  a  crime  therein,  etc.,  he  sltall  be 
punished  as  in  the  section  provided;  and 
section  17G2  simply  defines  an  nnlawfnl  en- 
try or  breaking  within  the  meaning  of  sec- 
tion 1758,  or,  in  other  words,  provides  a 
rule  of  evidence  by  whi<di  such  breaking 
may  be  proven.  As  was  said  "by  the  su- 
preme court  of  Wisconsin  in  constmlmg  < 
similar  section:  "This  section  merely  estab- 
lishes a  rule  of  evidence  whereby  the  seop^ 
of  constructive  breaking  is  enlarged  so  as 
to  take  in  any  unlawful  entry  of  a  dw^hn: 
house  or  other  building  with  Intent  to  com- 
mit a  felony."  Nicfaolls  v.  State.  68  WU. 
416,  32  N.  W.  513.  Under  the  statutes  oi 
this  state  the  wrongful  entry  of  a  dweUinf 
house  with  the  intent  to  commit  a  crime 
therein  constitutes  burgiaiy,  and,  'while  it 
is  proper,  if  not  necessary,  to  charge  in  the 
indictment  an  actual  breaking.  It  is  suffi- 
cient on  the  trial  to  show  that  the  entry 
was  an  unlawful  one.  The  assigzun^it  of 
error  based  on  the  refusal  of  the  trial  court 
to  grant  a  new  trial  has  so  often  and  re- 
peatedly been  held  untenable  in  this  court 
that  it  requires  no  furthw  oonsldecatloa. 
It  follows  from  what  has  been  said  that  the 
Judgment  of  the  court  below  must  be  af- 
firmed. 


BUSH  V.  ABRAHAM. 
(Supreme  Court  of  Oregon.     Feb.  28,  1891.) 
Notes — Pathbst— What  Constitutbsl 

1.  Where  a  vendor  of  land  gave  the  agent 
making  the  sale  a  note  for  his  commissiona,  pay- 
able when  the  purchase-mone^  notes  were  paid, 
the  discharge  of  the  notes  with  the  consent  cf 
the  parties,  though  money  did  not  paaa,  consti- 
tuted payment 

2.  Defendant  sold  lands,  receiving  $3.00U 
cash,  and  notes  for  the  balance,  secured  bj 
mortgage  on  the  lands.  Thereafter  the  vendee 
became  insolvent  and  in  consideratioii  of  a  re- 
conveyance of  the  property,  and  an  order  on  a 
third  person  for  a  certain  sum,  and  to  save  the 
expense  of  foreclosure,  the  vendor  dischaT^td 
the  mortgage,  and  canceled  the  notes.  BtU  • 
substituted  payment  of  snch  notes,  and  not  a 
rescission  of  the  sale. 

Appeal  from  circuit  court,  Douglas  county; 
H.  K.  Hanna,  Judge. 

Action  by  A.  Bush  against  Sol  Abraham. 
From  a  Judgment  for  plalntifr,  defendant  ap- 
peals.   Afilrmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  LORD,  C.  J.: 

This  is  an  action  to  recover  money  on  a 
real-estate  broker's  contract  The  complaint 
alleges,  in  substance:  That  at  the  dates 
specified  therein,  defendant  became  indebted 
to  one  F.  J.  Strayer  in  the  sum  of  $1,S00, 
tar  services  rendered  at  the  special  Instance 
and  request  of  said  defendant  in  procuring 
the  Glendale  Lumber  &  Manufacturing  Com- 
pany, a  private  corporation,  as  purcfaaso'  of 
4,000  acres  of  land,  and  the  mill  and  fixtum 
thereon,  and  that  no  part  of  the  same  has 
been  paid  except  the  mm  of  $800;  that  sob- 
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sequenQy  the  defendant,  as  a  further  pay- 
meat  thereon,  made  and  delivered  his   cer- 
tain promissory  note  to  said  Strayer,  wbere- 
tty  he  promised  and  agreed  to  pay  him,  one 
year  after  the  date  thereof,  the  sum  of  |175, 
with    Interest  at  6  p&  cent,   per    annum, 
ajid  wherein  It  is  provided:    "That  this  note 
is    subject  to  the  following  conditions:     To 
t>e  paid  only  when  payment  becomes  due  and 
is  actually  made  on  the  note  given  this  day 
by    the  Glendale  Lumber  &  Manufacturing 
Oompany  to  Sol  Abraham,  tor  like  term  and 
Interest     Value   received."     That   the    said 
note,  before  it  Iiecnme  due,  was  transferred 
for  a  valuable  consideration  to  the  plaintiff, 
'wbo  Is  now  the  owno-  and  holder  thereof, 
of   whidi  transfer  the  defendant  was  duly 
notified  at  the  time  it  was  made.    That,  on 
the  2d  day  of  May,  1891,  the  promissory 
note  described  In  said  condition  was  fully 
paid,  cancelod,  and  taken  up  by  said  com- 
pany.   As  the  other  cause  of  action  herein 
is  Identical,  a  statement  of  its  facts  is  omit- 
ted.   The  defendant,  after  denying  the  facts 
alleged  in  the  complaint,  set  np,  as  a  fur- 
ther defense,  Strayer's  misrepresentations  as 
to  the  solvency  of  the  company,  and  his  re- 
liance tberooo,  whereby  he  was  Induced  to 
deed  the  said  land  and  mill  property  to  the 
company,  and  to  accept  certain  notes  there- 
for, which  are  set  out,  and  for  which  he 
took  a  mortgage  on  the  property  ob  security; 
the   payment  to   Strayer  of  the  fSOO  men- 
tioned In  the  complaint,  etc.,  and  the  execu- 
tion of  the  notes  sued  on;   the  inability  of 
the  company,  owing  to  Its  Insolvency,  to  i»ay 
the  $15,000  note  when  it  became  due;  and 
the  acceptance  of  the  reconveyance  of  the 
property  to  save  himself  from  further  loss 
on  account  of  such  insolvency,  whereby  the 
transaction  was  rescinded,  without  having 
received    payment    of    said    purchase-price 
notes,  eta     The  reply  put  in  issue  the  new 
matter  set  up  as  a  defense.    The  record  dis- 
closes that  the  testimony  fcH:  the  plaintiff 
tended  to  show  that  at  the  time  of  the  pur- 
chase of  the  land,  and  mill  and  fixtures  there- 
on, the  company  also  purchased  of  the  de- 
fendant a   stock   of   merchandise,   a  store 
building,  a  lot  of  lumber  and  lath,  to  the 
amount  of  $19,658.38;    that  there  was  paid 
on  the  same  $22,658.38,  and  that  no  part  of 
such  simi  had  been  returned  to  the  com- 
pany; that  the  several  notes  executed  by  the 
company  to  the  defendant  for  such  prop- 
erty bad  been  taken  up  and  canceled,  which 
notes,  so  canceled,   were  admitted  In  evi- 
dence;  that  the  notes  forming  the  basis  of 
the  present  action  had  been  transferred  to 
plalntlft  by  the  said  Strayer,  and  that  he 
was  the  owner  thereof.    The  testimony  for 
the  defendant  tended  to  show  that  he  had 
contracted  with  Strayer,  who  was  a  real-es- 
tate agent,  to  negotiate  a  sale  of  the  min, 
plant,  and  land  for  the  simi  of  $60,000;  that 
Strayer  sent  the  company  to  him  as  a  pur- 
cbaaa;  that  be  sold  the  premises  to  It  for 
the  above  sum,  and  received  In  part  pay- 


ment thereof  the  snm  of  $3,000,  and  took  a 
mcHTtgage  upon  the  premises  to  secure  the 
payment  of  the  remaining  $57,000;  that  the 
defendant  afterwards  received,  on  account 
of  the  purchase  price,  the  sum  of  $6,000  by 
accepting  an  order  on  one  L.  C.  Beardsley 
for  that  amount,  which  order  had  not  yet 
been  paid;  that  these  sums  were  all  that 
he  had  ever  received  upon  the  purchase  price 
of  such  property,  and  that  he  never  rettuned 
any  part  thereof;  that  the  defendant  learned 
from  Mr.  Feller,  the  manager  of  the  com- 
pany, that  it  was  insolvent,  and  unable  to 
pay  the  purchase-price  notes  as  they  became 
due,  and  that  Feller,  also,  represented  to 
him  that  he,  like  nearly  all  the  other  stock- 
holders, was  unable  to  pay  the  balance  due 
on  his  stock,  and  that  the  premises  had  been 
abandoned,  and  some  of  the  machinery  re- 
moved; that  when  the  defendant  learned 
that  the  company  could  not  pay  the'  balance 
of  said  pturchase  price,  and  that  it  was  In- 
solvent, he  took  a  reconveyance  of  the  prem- 
ises, and  canceled  the  notes  for  the  remain- 
der of  the  purchase  price.  It  also  ai^cars 
that  a  year  or  so  after  such  sale  the  com- 
pany submitted  to  the  defendant  in  sub- 
stance the  following  proposition  In  writing, 
which  was  accepted  by  him:  "That  the  de- 
fendant pay  to  the  order  of  the  company 
$1,600  for  sawed  limiber,  shingles,  and  tim- 
ber on  the  mill  yard,  and  the  company  re- 
convey  to  him  all  the  redt  and  personal  prop- 
erty and  contracts  theretofore  conveyed  and 
assigned  to  it,  together  with  all  Improvements 
thereon,  free  from  incumbrance,  except  the 
mortgage  given  by  the  company  for  the  pur- 
chase price;  $360  of  the  $1,000  so  to  be  paid  to 
be  applied  in  payment  of  the  amount  due  on 
the  five  shares  of  stock  held  by  defendant 
In  the  company,  and  he,  in  consideration 
thereof,  to  release  and  discbarge  the  com- 
pany from  all  claims,  debts,  or  demands  due 
him,  discharge  his  mortgage  of  record,  and 
discuss  all  pending  actions,  suits,  or  proceed- 
ings, at  his  own  expense;  the  acceptance 
of  such  proposition  to  operate  to  discbarge 
the  company  and  its  stockholders  from  all 
obligntions,  debts,  claims,  alid  demands,  of 
every  nature  and  description,  due  the  de- 
fendant, and  the  company  to  satisfy  and  dis- 
charge of  record  all  liens  against  the  prop- 
erty of  the  company  as  the  same  appeared 
of  record,  with  the  understanding  that  the  re- 
conveyance of  such  property  was  not  made 
for  a  full  and  valuable  consideration,  or  any 
other  than  the  mortgage  held  by  the  defend- 
ant thereon;  and  to  avoid  the  trouble  and 
expense  Incident  to  a  foreclosure  and  sale  of 
the  property,  which  was  not  sufficient  in 
value  to  meet  the  amount  due  on  such  mort- 
gage: end  with  the  further  understanding 
that  neliuer  the  company,  its  stockholders  or 
directors,  should  hold  any  demand  or  claim 
whatever  against  Its  agent,  L.  C.  Beardsley, 
but  that  said  Beardsley  la  Indebted  to  the 
defendant  In  the  sum  of  $6,000,  and  Intereat 
due  thereon."  ^  . 
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R.  8.  Strahan,  for  appelant  J.  W.  Ham- 
ilton, for  respondent 

liOED,  C.  X,  (after  stating  the  facts.) 
From  this  statement  of  the  evidence  ofFered 
under  the  pleadings,  It  will  be  seen  that  the 
main  question  was  whether  there  had  been 
payment  of  the  $15,000  note,  by  reason  where- 
of the  notes  upon  which  the  present  action 
Is  founded  would  become  due  and  payable. 
The  two  notes  upon  which  this-  action  is 
brought  are  dated  April  3,  1800,  are  due 
one  year  after  date,  and  each  contains  this 
condition:  That  it  is  "to  be  paid  only  when 
payment  becomes  due  and  Is  actually  paid 
on  the  note  given  this  date  by  the  Glendale 
Lumber  and  Manufacturing  Company  to  Sol 
Abraham,  for  a  like  term  and  interest,  value 
received." 

The  contention  for  the  defendant  Is  that 
this  note  was  never  paid  by  the  company, 
within  the  meaning  of  the  condition  to  which 
the  notes  sued  on  are  subject,  and  that,  there- 
fore, the  sums  of  money  specified  in  such 
notes  never  became  due  and  payable.  This 
contention  embraces  two  propositions:  (1) 
That  the  payment  of  the  $15,000  note  con- 
templated by  such  condition  is  full  payment 
In  money  of  such  note;  and  (2)  that  the  ac- 
ceptance by  the  defendant,  In  consequence  of 
the  Insolvency  of  the  company,  and  to  save 
himself  from  further  loss  and  expense,  of  a 
reconveyance  of  t^  mill  property  In  satis- 
faction and  discharge  of  the  purchase-price 
notes  and  other  consideration  named,  was, 
according  to  the  terms  of  the  agreement  exe- 
cuted by  the  company  and  himself,  a  rescis- 
sion of  the  original  sale  of  such  mill  property, 
and  not  a  substituted  payment  or  accord  and 
satisfaction  of  such  purchase-price  notes, 
and  hence  that  the  note  sued  on  never  became 
due  and  payable.  The  condition  is  that  the 
note  Is  to  be  paid  "only  when  payment  be- 
comes due  and  is  actually  made"  on  the  com- 
pany's note  to  defendant.  Payment,  In  a  re- 
stricted sense.  Is  a  discharge  In  money  of  a 
sum  due.  As  usually  understood.  It  means 
the  transfer  of  money  from  one  person,  who 
is  the  payor,  to  another,  who  is  the  payee. 
In  satisfaction  of  a  debt  In  such  sense.  It 
would  not  include  an  exchange  or  compro- 
mise, or  an  accord  and  satisfaction,  but  would 
mean  the  full  satisfaction  of  a  debt  in  money. 
But,  In  Its  general  sense,  payment  Is  the  per- 
formance of  an  agreement,  or  the  fulfillment 
of  a  promise  or  obligation,  whether  It  con- 
sists In  giving  or  doing.  The  discharge  of  a 
contract  or  obligation  In  money  or  Its  equiva- 
lent, with  the  assent  of  the  parties,  would 
constitute  payment  It  may  be  made  In 
something  else  than  money;  in  fact,  anything 
that  the  creditor  will  accept  as  payment.  It 
Is  a  mode  of  extinguishing  obli$;ations.  To 
constitute  payment,  therefore,  money,  or 
some  other  valuable  thing,  must  be  delivered 
by  the  debtor  to  the  creditor  for  the  purpose 
of  exdnguishing  the  debt,  and  the  creditor 
receive  It  for  the  same  purpose.    IS  Am.  & 


Eng.  Bnc  Law,  tit  "Paymait,"  p.  150  AaJ 
a  creditor  may  accept  a  part  at  bis  debt  be- 
fore the  whole  Is  due.  In  satisfaction  of  tbr' 
whole,  or.  If  the  whole  of  the  money  be  dsc. 
and  there  Is  an  agreement  to  accept  soat- 
thing  else,  though  of  less  valne,  in  8ati£fa^ 
tlon  of  a  debt,  the  agreement  in  snch  es^f 
would  be  a  bar  to  a  recovery  of  the  residise. 
But  an  agreement  to  substitute  Kny  oth-r 
thing  In  lieu  of  the  original  obligation  is  void 
unless  mutually  carried  into  execution.  Smith 
V.  Foster,  6  Or.  44.  The  note  ot  tbe  cgb- 
pany  for  $15,000,  being  negotiable,  was  pay- 
able in  money  by  its  terms  and  the  law  ap- 
licable  to  it,  but  after  such  note  became  doe. 
if  the  parties  so  agreed.  Its  payment  cojUA 
have  been  made  In  something'  rise  than  mat- 
ey as  an  equivalent,  or  something-  else  this 
money,  though  of  less  valu&  The  oompsjsj 
might  offer  anything  as  a  subRtltnte  for  the 
money  due  on  such  note,  and,  if  tbe  defend- 
ant took  it  in  payment  and  satisfaction  of  tfw 
same,  such  an  agreement  would  be  valid, 
and  the  note  satisfied  and  discharged.  As  paj- 
ment  Is  but  a  mode  of  extingrnishing  a  debt. 
It  lies  with  the  creditor  whether  be  will  ac- 
cept something  different  from  that  which  was 
owing  as  payment  of  his  debt  So  that  if 
tbe  defendant  chose  to  enter  into  :in  ii^n-«- 
ment  with  the  company  to  accept  somctbiii;: 
else  than  money,  though  of  less  valne,  in  sat- 
isfaction and  discharge  of  tbe  companr't 
notes,  when  consummated,  it  wotild  be  a  sub- 
stituted payment,  and  as  effectually  exth>- 
gulsh  such  notes  as  though  payment  had  been 
made  in  money.  Such  being  the  case,  aa; 
agreement  to  that  effect  carried  into  execu- 
tion by  the  parties  would  operate  as  paymtnt 
of  the  note  In  question  within  the  purnev 
of  the  condition  to  which  the  notes  suod  co 
are  subject  We  bold,  tberefore,  that  the 
payment  contemplated  by  the  condition  need 
not  necessarily  be  in  money,  but  any  mode 
which  operated  as  payment  by  which  sncli 
note  was  satisfied  and  ^ctingolshed,  to  which 
the  defendant  agreed. 

The  other  proposition  is  that  the  agree- 
ment. In  the  light  of  the  testimony,  operate 
as  a  rescission  of  the  original  sale  of  the 
mill  property,  and  not  as  substituted  pay- 
ment, or  in  the  natmre  of  an  accord  and  sat- 
isfaction of  the  purchase-price  notes,  amon; 
which  was  the  note  in  question.     Brieflr. 
the  undisputed  facts  show  that  the  land  and 
mill  property  were  sold  and  conveyed  by  tbe 
defendant  to  the  company  tor  the  considera- 
tion stated;    that  at  the  time  of  the  sale, 
there  was  paid  the  sum  of  $3,000  on  the  pur- 
chase price,  and  several  notes  given  frr  Uj? 
residue  thereof,  which  notes  were  8ecun>  1  by 
mortgage   on   the   property;    that   the  0!>ni- 
pany  went  into  possession,  and  opera  t  J  t:.-.- 
mill;    that  about   a  year    thereafter    it  Ui'- 
came  unable  to  meet  its  obligations,  :iu<J  w.is. 
in  fact,  insolvent,  whereupon  It  matli.-  oer  am 
written  propositions  to  the  defendant,  wl.ii;. 
he  accepted,  whereby  in  cousidei'.-iiiun  <ii'  k 
reconveyance  of  the  property,  and   to  savt 
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trouble  and  expense  of  foredosnre  and 
and,  also,  an  order  on  Beardsley  for 
0,  he  agreed  to  discharge  his  mortgage 
>cord,  and  to  cancel  and  surrender  the. 
base-price  notes  which  such  mortgage 
Intended  to  secure,  and  to  pay  $1,600 
le  manner  provided  In  such  agreement 
testimony  also  shows  that  this  agree- 
:  was  carried  Into  effect  by  the  parties, 
the  agreement  Itself  shows,  as  already 
d,  the  consideration  upon  which  It  was 
dcd.  The  defendant  claims  that  the  le- 
fttect  of  these  facts  Is  to  show  that  the 
sactlon  was  a  rescission  of  the  original 
:act  of  sale  of  the  mill  property,— that 
lefendant  simply  took  a  reconveyance  of 
property,  and  canceled  and  surrendered 
lotes, — and  that,  as  a  consequence;  there 
no  payment  or  satisfaction  of  the  notes 
uestlon,  without  which  the  notes  sued 
ould  not  become  due  and  payable,  and 
the  trial  court  ought  to  have  so  charged 
|ury.  The  contract  for  the  sale  of  the 
and  mill  property  was  executed,  and 
company  was  the  owner  and  in  posses- 
of  It,  but  was  unable  to  pay  the  note 
lestlon  when  It  became  due.  There  was 
oubt  but  what  the  property  of  the  com- 
■  was  more  than  sulUcient  to  secure  the 
aent  of  said  note,  but  there  were  other 
base-price  notes,  for  large  sums,  which 
me  payable  subsequently,  at  different 
3,  but  which  notes  such  property  would 
be  Buffldent  to  satisfy  and  discharge, 
'lie  case  stood,  the  defendant  would  be 
lellod  to  resort  to  foreclosure  proceed- 
to  enforce  the  payment  of  the  note  In 
tion,  and  the  other  purchase-price  notes 
ley  fell  due,  while  the  property  was  un- 
usted;  and  in  view  of  the  Insolvency  of 
;ompany,  the  delay,  trouble,  and  expense 
lent  to  such  proceedings,  and  to  save 
ielf  from  further  loss,  an  agreement  was 
e  and  carried  into  execution  whereby  the 
adant  accepted,  in  satisfaction  and  dls- 
ge  of  the  purchase-price  notes,  a  recon- 
.nce  of  the  mill  property,  and  other  con- 
■ntions  named  therein.  This  agreement 
ently  was  intended  to  effect  a  complete 
emont,  but  It  makes  no  provision  for  the 
ndlng  of  the  $3,000  paid  as  part  of  the 
liase  price  for  such  property;  on  the 
rary,  by  the  terms  of  such  agreement, 
ermittcd  the  defendant  to  retain  the 
■i  and  the  $6,000  order  on  Beardsley,  and 
•est  due  thereon.  As  the  original  con- 
t  for  the  sale  of  the  mill  property  was 
uted,  tb&ee  was  no  way  to  rescind  it,  ex- 
by  an  agreement  that  would  operate  as 
scission.  The  Intention  of  a  rescission  Is 
ut  the  parties  In  statu  quo.  To  rescind 
•n  tract  Is  to  claim  nothing  under  It  If 
purpose  of  the  agreement  was  limited  to 
canceling  or  discharge  of  the  purchase- 
e  notes.  In  consideration  of  a  reconvey- 
!  of  the  property,  and  In  some  way  pro- 
d  for  the  disposal  of  the  $3,000,  it  might 
'pgarded.  If  this  was  all,  as  intended  to 
e  the  parties  In  statu  quo,  and  that  the 


original  contract  for  the  sale  of  the  mill 
property  should  be  rescinded.  But  an  agree- 
ment to  accept  something  In  lien  of  money 
in  satisfaction  of  debt,  when  carried  Into 
effect  satisfies  such  debt  and  discharges  all 
right  of  action  upon  It  An  overdue  demand, 
whether  liquidated  or  unliquidated,  may  by 
agreement  be  discharged  by  payment  of  a 
thing  different  from  that  contracted  to  be 
paid,  although  of  less  pecuniary  value;  for 
Instance,  £1,000  by  the  payment  of  a  pepper- 
corn. Plnnel's  Case,  5  Coke,  117;  Cumber 
V.  Ware,  1  Smith,  Lead.  Gas.  601.  Although 
a  money  demand,  liquidated  and  not  doubt- 
ful, cannot  be  satisfied  with  a  smaller  sum 
of  money,  yet,  if  any  other  pwsonal  proper- 
ty Is  received  in  satisfaction.  It  will  be  good, 
no  matter  what  the  value.  Bull  t.  Bull,  43 
Conn.  465.  In  such  case  the  court  will  not 
inquire  Into  the  adequacy  of  the  considera- 
tion. Reed  v.  BarUett  19  Pick.  273;  Fishrr 
V.  May's  Heirs,  2  Bibb,  449.  "A  claim  or 
demand,"  Mr.  Sutherland  says,  "may  be  sat- 
isfied by  the  party  liable  delivering,  paying, 
or  doing,  and  the  claimant  accepting,  some- 
thing different  from  that  which  was  owing 
or  claimed,  If  they  so  agree.  It  is  a  substi- 
tuted payment  When  such  agreement  is 
executed,— carried  fully  into  effect,— the  orig- 
inal demand  is  canceled,  satisfied,  extin- 
guished. It  Is  thus  discharged  by  what  the 
law  denominates  accord  and  satisfaction. 
It  Is  a  discharge  of  the  former  obligation  or 
liability  by  receipt  of  a  new  consideration, 
mutually  agreed  upon."  1  Suth.  Dam.  (2d 
Ed.)  S  246.  In  support  of  snch  agreements, 
if  the  consideration  has  some  value,  the  law 
regards  It  as  sufllcient  without  regard  to  its 
extent  Savage  v.  Everman,  70  Pa.  St.  315. 
The  fact  that  the  mill  property  was  <Jf  less 
value  than  the  amount  remaining  unpaid  of 
the  purchase-price  notes  Is  not  material  if  its 
conveyance  was  accepted  in  satisfaction  and 
discharge  of  such  notes.  In  Strang  v. 
Holmes,  7  Cow.  224,  it  was  held  that  a  con- 
veyance of  land,  given  In  satisfaction  of 
money  due  on  a  bond,  would  operate  as  a  re- 
lease of  the  bond,  if  given  and  accepted  in 
full  satisfaction.  Sutherland,  J.,  said:  'The 
sufficiency  of  the  satisfaction  cannot  be  ques- 
tioned. It  was  the  conveyance  of  land 
which,  like  the  gift  of  a  horse,  hawk,  or 
robe,  shall  be  Intended  might  be  more  bene- 
ficial to  the  plaintiff  than  the  money;  or  oth- 
erwise he  would  not  have  accepted  it  In  sat- 
isfaction." In  Eaton  t.  Lincoln,  13  Mass. 
426,  Parker,  O.  J.,  said:  **The  execution  and 
delivery  of  the  deed  by  the  defendant.  In 
pursuance  of  the  agreement  of  the  creditors, 
and  the  acceptance  of  that  deed  by  their 
agent,  and  his  sale  of  the  property  after- 
wards, was  a  complete  execution  of  the  con- 
tract on  both  sides.  These  facts  would  have 
maintained  the  issue  for  the  defendant  upon 
a  plea  of  accord  and  satisfaction."  To  con- 
stitute an  accord  and  satisfaction  there  must 
be  a  satisfaction  of  the  entire  debt  so  as  to 
completely  extinguish  it. 
It  would  seem,  therefore,  in  Tiew^j)^^^[^ 
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conceded  facts,  that  the  agreement  made 
and  executed  by  the  defend;int  and  the  com- 
pany was  not  a  rescission  of  the  contract  of 
sale,  but  was,  in  effect,  a  substituted  pay- 
ment. It  embraced  new  and  additional  con- 
siderations, and,  when  It  was  carried  Into 
effect,  operated  as  payment  of  the  entire 
debt,— not  only  the  $15,000  note,  then  due, 
but  the  other  purchase-price  notes,  which 
were  not  due.  This  being  so,  the  condition 
of  such  property,  whether  It  was  decreased 
in  value  by  cutting  oft  timber,  or  enhanced  In 
value  by  putting  In  new  machinerj^was  not 
material,. but  coUateraL  It  is  the  right  of  a 
party  to  accept  anything  that  may  be  offered 
in  payment  and  satisfaction  of  his  demand, 
and,  when  he  does  so,  the  transaction  is 
dosed,  and  no  inquiry  into  the  condition  of 
the  property,  or  whether  the  party  made  or 
lost  by  the  agreement,  can  be  material.  In  the 
absence  of  fraud.  The  fact  alone  that  a  part 
of  the  consideration  for  the  agreement  was 
to  protect  the  defendant  from  further  loss, 
and  to  avoid  the  expense  of  legal  proceedings, 
would  be  sufficient  to  support  it.  All  such 
matter,  therefore,  in  the  form  of  exceptions 
to  different  questions,  was  immaterial  and 
collateral  to  the  issue,  and  could  not  affect 
the  rlj^t  of  the  brolcer  to  his  commissions. 
There  is  no  pretense  but  what  he  furnished  a 
purchaser  who  was  acceptable  to  the  de- 
fendant, or  that  the  defendant  did  not  make 
his  own  terms  with  snch  purchaser  as  to 
the  time  of  payment  Besides,  the  record 
discloses  that  the  defendant  Beardsley  tes- 
tified fully  on  the  subject  of  the  condition 
of  the  property,  although  immaterial.  We 
do  not  think,  therefore,  that  in  any  view  such 
questions  were  material,  or  that  their  exclu- 
sion can  be  considered  as  error. 

It  is  claimed  that  the  coiurt  erred  in  not 
giving  an  instruction  asked  by  the  defend- 
ant to  the  effect  that  if  the  Jury  believed 
that,  "at  the  time  the  first  note  for  $15,000 
made  by  the  company  to  the  defendant  be- 
came due  and  payable,  the  same  was  not 
paid,  by  reason  of  the  insolvency  of  the  com- 
pany, and  that,  in  order  to  save  himself  from 
further  loss,  the  defendant  took  back  the 
property  from  the  company,  the  sale  of  which 
was  negotiated  by  Strayer,  such  reconvey- 
ance of  said  property  is  not  payment  of  the 
$15,000  note,  and  the  plaintiff  is  not  entitled 
to  recover.  The  failure  of  the  company  to 
pay  the  note  of  $15,000  is  a  complete  bar  to 
plaintiff's  recovery  In  this  action."  It  is 
Insisted  by  counsel  that  this  instruction  em- 
bodies a  correct  statement  of  the  law.  He 
argues  that  "the  writing  sued  on  was  pay- 
able on  an  expressed  condition,  to  wit,  the 
payment  of  this  note  for  $15,000.  If  this 
note  was  not  paid,  it  was  the  duty  of  the 
,  court  to  declare,  as  a  matter  of  law,  that  the 
money  mentioned  in  the  writing  sued  on  had 
not  1)ecome  due  and  payable."  But,  we 
think,  as  a  matter  of  law,  that  the  agree- 
ment which  was  entered  Into  and  carried 
into  effect  by  the  parties  operated  as  a  sub- 


stituted payment  of  the  note  In  QoestleK 
which  was  payment  within  the  meaning  rf 
the  condition,  and  hence  the  notes  siied  <a 
became  due  and  payable.  There  was  &* 
failure  to  pay,  for  when  the  defendant  « 
cepted  the  company's  offer,  and  the  arrant 
roent  was  completed,  it  operated  as  snbfti- 
tuted  payment.  This  being  so,  the  defendao; 
was  paid  the  note  In  question  within  the 
meaning  of  the  condition.  Nor  is  there  any- 
thing in  the  case  of  McPhall  v.  BueU,  S7  Csl 
115,  25  Pac.  266,  cited  by  counsel,  opposed 
to  this  result.  There  the  agreement  was  that 
the  defendant  would  pay  the  plaintiff  hit 
commissions  when  the  vendees  paid  to  hiia 
(the  defendant)  the  sum  of  $20,000.  on  sc 
count  of  the  purchase  price,  and  executed  to 
him  their  notes  and  mortgage  for  the  faslanrr. 
The  purchasers  executed  their  notes  and 
mortgage,  but  failed  to  pay  the  $20,000.  and 
the  defendant  was  compelled  to  take  back  ih* 
property.  The  court  necessarily  held  that 
the  failure  to  pay  the  money  was  a  ooinpIet<> 
bar  to  any  claim  for  commissions. 

It  is  also  claimed  that  the  conrt  erred  in 
not  giving  the  following  Instractlon  for  the 
defendant:  "Plaintiff  not  having  pleaded  a 
waiver  of  the  conditions  spedfled  In  tlx^ 
contract  sued  on,  he  cannot  npon  the  trial 
rely  upon  waiver  of  snch  conditions."  The 
plaintiff  Is  not  relying  upon  a  waiver  of  sack 
condition,  but  claims  that  a  right  of  action 
accrued  upon  the  note  for  the  commission  of 
his  assignor  when  the  defendant  accepted 
anything  different  as  payment  ft'om  that 
contracted  for,  by  which  the  note  in  ques- 
tion was  satisfied  and  extinguished,  llie 
facts  show,  as  well  as  the  agreement,  that 
the  company  did  a  good  deal  more  thin 
merely  surrender  the  property  to  tbe  defend- 
ant; hence,  the  objection  to  tbe  sectmd  in- 
struction given  by  the  court  is  not  erroneois. 
It  is  not  necessary  to  prosecute  our  Inquiries 
farther  in  respect  to  the  other  exceptions  to 
the  Instructions,  as  our  view  of  the  legal  ef- 
fect of  the  agreement  is  that  it  operated  as  i 
substituted  payment,  and  not  as  a  resdasion  of 
the  (^glnal  contract  of  sale.  Besides,  tba^ 
is  no  sort  of  doubt  or  pretense  but  what  the 
mill  property  was  more  than  suffident  is 
value  to  pay  the  fnll  amount  of  the  note  in 
question,  and  such  being  the  case,  if  the  de- 
fendant chose  to  retain  payments  made  od 
such  property,  and  accept  a  reconveyance  of 
It  in  satisfaction  and  discharge,  not  only  of 
such  note  then  due,  but  of  all  the  pnrchasf^ 
price  notes  which  wwe  payable  snbseqnentlT 
at  different  dates,  in  order  to  avoid  the  delar 
and  expense  of  foredosure  and  sale,  certain- 
ly such  transaction  ought  to  be  deemed  par- 
ment  of  the  note  in  question,  as  between  the 
plaintiff  and  defendant,  within  the  mean- 
ing contemplated  by  the  condition,  so  as  to 
render  the  notes  sued  on  due  and  i>ayable. 
and  the  plaintiff's  ri^t  of  recovery  main- 
tainable. As  these  views  of  the  law  are  de- 
cisive of  the  case,  it  results  that  the  Jndgmat 
must  be  affirmed. 
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TTTTJi  T.  SMITH. 
CSupreme  Court  of  Washinsrton.    Feb.  28,  1894.) 

CjrUAItUIAX— ACCOCNTING  — COMUIMeUNO  FOHDS — 

KupK)RT  OF  Ward— When  Disallowed. 

1.  Where  a  guardian  is  also  one  of  tl>e  ex- 
ecutors of  the  estate  of  his  ward's  ancestor, 
a3.U(i  he  confuses  the  funds  of  the  estate  so  that 
it  is  impossible  to  determine  from  his  accounts 
ajs  guardian  from  which  fund  the  support  of  his 
wards  has  been  paid,  the  court  is  justified  in 
concluding  that  it  was  paid  from  the  funds  of 
the  estate. 

2.  In  such  ease  the  guardian  is  not  entitled 
to  any  allowance  for  the  support  of  a  ward  aft- 
er she  became  of  age,  especially  where  it  can- 
not be  ascertained  what  portion  of  the  expenses 
lor  support  was  contracted  after,  and  what  be- 
fore, the  ward  became  of  age. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

PetlUon  by  Eliza  Maud  HIU  for  the  re- 
moral  of  Eben  Smltb  as  guardian  of  peti- 
tioner and  other  mlncnr  heirs  of  George  D. 
Hill  and  BUen  K.  Hill,  deceased,  and  tor 
an  accounting.  Such  guardian  is  also  one  of 
the  executcnrs  of  the  estate  of  George  D.  HUL 
From  a  judgment  settling  tbe  account,  but 
refusing  to  remove  the  guardian,  tbe  latter 
appeals.    Affirmed. 

Thomas  T.  Llttell  and  Hughes,  Hastings 
&  Stedman,  for  appellant  Hays  &  Hum- 
phrey and  A.  W.  Hastle,  for  respondent 

DTJNBAR,  O.  J.  From  a  close  Inspection 
of  the  record  In  this  case  we  are  unable  to 
conclude  that  the  findings  and  Judjrment  of 
the  lower  court  are  not  warranted  by  Ihe 
testimony.  It  Is  scarcely  worth  while  to  cite 
authorities  to  sustain  the  proposition  that  the 
Insurance  money  collected  by  the  guardian 
is  no  part  of  the  estate,  for  the  law  Is  well 
settled  In  this  respect.  This  money  goes 
direct  to  the  heirs.  The  executors  of  the  es- 
tate should  hare  nothing  to  do  with  it,  and 
it  is  the  duty  of  the  guardian  Into  whose 
possession  it  comes  to  deliver  it  to  the  heirs 
as  they  become  of  age.  Therefore  the  peti- 
tioner in  this  case  was  entitled  on  reaching 
her  majority  to  one-fourth  of  the  Insurance 
money  in  the  hands  of  tbe  guardian,  and  this, 
with  interest  on  the  same  from  the  date  of 
its  receipt  by  the  guardian,  was  all  she  was 
allowed  by  the  decree  of  the  court 

It  Is  contended  by  tbe  appellant  that  there 
were  not  sufficient  available  funds  of  the 
estate  to  support  the  minor  children,  and 
that  It  therefore  became  necessary  to  use 
this  Insurance  ftmd  for  that  purpose;  but  tbe 
report  of  the  guardian  does  not  clearly  show 
this  state  of  facts.  On  the  other  hand,  it 
shows  that  he  has  allowed  this  fund  to  be- 
come commingled  and  confused  with  tbe 
funds  of  the  estate,  and  his  accounts  as 
guardian  to  become  commingled  and  con- 
fused with  the  accounts  of  the  executors,  so 
that  It  was  impossible  for  the  court  to  de- 
termine what  funds  the  expenses  of  sup- 
porting the  children  were  paid  out  of;  and. 


In  the  absoice  of  snoh  clear  and  satisfactory 
showing,  the  court  was  Justifled  In  conclud- 
ing that  tbe  minor  heirs  had  been  supported 
from  the  funds  of  the  estate,  and  that  the 
Insurance  money  had  been  kept  intact  for  the 
use  of  the  beneficiaries. 

It  is  urged  by  the  appellant  that,  even' 
If  this  view  of  the  law  be  adopted  by  this 
court,  the  petitioner  should  In  any  event  be 
charged  with  her  maintenance  since  she 
reached  her  majority.  The  answer  to  this 
contention  Is  twofold:  First,  it  is  impos- 
sible to«teIl  from  her  guardian's  accounts 
with  the  petitioner  what  portion  of  this  ex- 
pense biU  was  contracted  before  the  peti- 
tioner arrived  at  tbe  age  of  majority,  and 
what  portion  was  contracted  since  that  time; 
and,  second,  for  tbe  reason  above  mentioned, 
that  the  accounts  are  so  confused  that  it  is 
impossible  to  tell  whether  these  expense  bills 
were  paid  out  of  the  funds  of  tbe  estate  or 
out  of  the  insurance  fund;  and,  if  out  of  the 
funds  of  the  estate,  they  could  not  be  made 
a  set-off  against  petitioner's  share  of  the  in- 
surance money,  which  is  in  no  way  con- 
nected with  the  estate  This  court,  bein^ 
somewhat  familiar  with  the  history  of  this 
estate,  as  shown  by  many  other  cases  which 
bave  been  before  us  in  which  it  was  in- 
volved, apppreclates  the  annoyance,  incon- 
venience, and  difflcultieg  which  necessarily 
beset  the  executors  and  the  guardian  in  per- 
forming the  duties  which  devolve  upon  them 
in  the  execution  of  their  trust;  but  the  very 
difficulties  of  tbe  situation  ought  to  prompt 
a  strict  compliance  with  the  law  in  regard  to 
the  time  and  character  of  their  reports  to 
the  court,  and  frequent  explicit  and  distinct 
accountings,  so  that  the  court,  who  ought 
always  to  jealously  guard  the  hiterest  of 
minor  heirs,  could  see  at  a  glance  the  con- 
dition of  the  estate,  particularly  so  far  as 
its  relations  with  the  guardian  and  executors 
are  concerned.  We  have  examined  the  other 
propositions  discussed  by  the  appellant  but 
from  all  the  circumstances  of  the  case  we 
think  the  judgment  should  be  affirmed, 

STILES,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur.  HOYT,  J.,  dissenta 


FISOHEB  et  al.  t.  QUIGLET  et  al. 

(Supreme  Court  of  Washington.    Feb.  28,  1894.> 

Appeal— Findings  — Bcfpicienot  o»  Evidenob— 
Res  JnnicATA — Aotios  on  Bond — ^Pbior  Jddo- 

KENT  AOAINST  FkIXCIPAL. 


1.  A  finding  by  the  court  In  a  la*  action 
not   bi       ' 
conflicting. 


will    not   be   disturi 


ly  th( 
•bed, 


where  the  evidence  is 


2.  A  judgment  against  contractors,  person- 
ally, for  goods  sold  them  aa  such  for  the  use  of 
the  men  employed  by  them  in  executing  a 
contract  for  grading  a  street  is  no  bar  to  an 
action  against  them  and  the  sureties  on  their 
bond  after  failure  to  collect  the  judgment 

Hoyt  J.,  dissenting. 

Appeal  from  superior  court,  King  county;. 
R.  Osboiii,  Judge. 
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Action  by  O.  W.  Fischer  and  Mary  B.  Mc- 
Donald, executxix  of  the  estate  of  J.  B.  Mc- 
Donald, deceased,  against  James  M.  Qulg- 
ley,  Patrick  Quigley,  James  Gill,  and  Timo- 
thy Ryan,  on  a  bond  for  faithful  perform- 
ance of  a  certain  grading  contract.  From  a 
Judgment  for  plaintifTs,  defendants  GUI  and 
Ryan  appeal     Affirmed. 

Thompson,  Edsen  &  Humphries,  for  appel- 
lants.    Allen  &  Powell,  for  respondents. 

ANDERS,  J.  James  M.  Quigley  •nd  Pat- 
ricia Quigley  as  principals,  and  the  other  de- 
fendants as  sureties,  executed  a  bond  in  ac- 
cordance with  section  2415,  1  Hill's  Code, 
for  the  faithful  performance  of  a  contract  to 
grade  Stewart  street.  In  the  city  of  Seattle, 
previously  entered  Into  by  said  Quigloys  with 
said  city.  The  Quigleys,  the  contractors, 
after  the  grading  of  said  street  was  com- 
pleted, were  sued  by  the  plaintiffs  Fischer 
&  McDonald  for  merchandise  sold  and  de- 
livered to  them,  and  a  ■  judgment  was  ob- 
tained against  them  for  the  amount  claimed. 
To  that  action  the  appellants  were  not  par- 
ties. In  the  present  action  the  same  plain- 
tiffs sue  upon  the  bond,  alleging  that  they 
have  been  unable  to  collect  their  judgment 
against  the  Quigleys  on  execution,  and  aver 
that  the  claim  upon  which  that  judgment 
was  rendered  was  for  merchandise  sold  to 
the  Quigleys  as  contractors  upon  Stewart 
street,  and  for  the  purpose  of  being  used  for 
the  maintenance  of  the  men  employed  by 
them  in  grading  said  street.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the 
only  question  submitted  for  the  determina- 
tion of  the  court  was  whether  the  sale  of 
the  merchandise  by  the  plaintiffs  to  the  de- 
fendants Quigley  was  or  was  not  with  the 
understanding  that  the  merchandise  so  sold 
was  to  be  used  upon  the  Stewart  street  grad- 
ing contract  The  court  found  as  a  fact  that 
the  merchandise  was  sold  to  be  used  upon 
the  contract,  as  alleged  by  the  plaintiffs,  and 
accordingly  rendered  judgment  against  the 
defendants  for  the  amount  foimd  due.  The 
sureties  have  appealed  from  the  judgment  of 
the  court,  and  the  main  question  for  our  con- 
sideration, presented  in  the  record,  is  whether 
the  evidence  Is  sufficient  to  sustain  the  find- 
ing and  judgment. 

The  record  discloses  that  there  was  a  sharp 
conflict  in  the  evidence,  and  this  being  an 
action  at  law,  and  the  findings  of  the  court 
being  equivalent  to  the  verdict  of  a  jury, 
this  court  would  not  be  Justified  in  disturb- 
ing the  findings  and  Judgment  unless  the 
record  shows  a  decided  preponderance  of  the 
evidence  against  the  court's  finding,  which 
we  think  It  does  not.  Yesler  v.  Hochstet- 
tler,  4  Wash.  351,  30  Pac.  398;  Graves  v. 
Banking  Co.,  3  Wash.  St.  742,  29  Pac.  344. 
As  the  court  below  saw  and  heard  the  wit- 
nesses, it  was  better  prepared  to  judge  of 
their  credibility  than  this  court.  Its  con- 
clusions will  therefore  not  be  disturbed. 


The  contoitlon  of  tlie  appellaiits  tliat  tbe 
Judgment  againBt  the  Qnigl^^  personally  is 
a  bar  to  this  action  la  not  tenable.  Tbe  ap- 
pellants cannot  complain  that  tbe  respond- 
ents exhausted  their  remedy  against  the  priu- 
dpals  in  the  bond  before  attempting  to  col- 
lect the  amount  due  from  the  suretieB.  Thr 
suit  against  the  Quigleys  was  not  an  actios 
upon  the  bond,  and  therefore  cannot  affwt 
the  rights  of  the  plaintiffs  in  this  actios. 
Brandt,  Sur.  (2d  Ed.)  {  391. 

The  question  of  the  validity  ot,  or  the  neces- 
sity for,  the  bond  sued  on,  was  not  raised  in 
the  court  below,  nor  In  tbe  brief  of  conosel, 
and 'Will  not,  therefore,  be  considered  here. 
for  the  first  time,  on  the  argument.  The 
Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT  and  STTrj.S. 
JJ.,  concur.    HOYT,  J.,  dissents. 


DE  CORVET  et  al.  v.  DOLAN  et  aL 

(Supreme  Court  of  Washington.    Feb.  20,  IS&t) 
Dissenting  opinion.     For  maJ<M4t7'  opinitm, 
see  35  Pac.  72. 

STILES,  3.  I  do  not  think  that  It  wu 
within  the  power  of  the  territorial  legisla- 
ture to  enact  the  bald  rule  which  the  court 
in  this  case  has  enforced.  A  residMit  of 
the  territory,  imder  the  act  of  1877,  was  en- 
titled to  personal  service  of  summons  Issued 
In  a  case  brought  against  him,  ta  at  least  to 
have  the  summons  left  with  some  suitable 
person  at  his  dwelling  house  or  usual  place 
of  abode;  and  a  nonresident  was  entitled  lo 
precisely  the  same  treatment,  if  he  could  be 
found  within  the  limits  of  the  Jurisdiction  of 
the  court.  It  is  inseparable  from  any  show- 
ing of  nonresidence  by  which  a  plaintiff 
seeks  to  entitle  himself  to  a  service  by  pub- 
lication that  it  be  made  to  appear  that  al- 
though the  defendant  is  a  nonresident  be 
cannot,  at  the  time  of  the  proposed  service, 
be  served  personally.  The  mere  fact  that 
section  05  provided  for  an  affidavit  "stating" 
that  the  defendant  was  a  nonresident.  In  my 
judgment,  means  no  more  than  if  it  had  used 
the  word  "showing."  It  has  been  universal- 
ly held  that  tbe  mere  allegation.  In  an  affi- 
davit of  this  kind,  stating  nonresidence  or 
absence  or  inability  to  make  service,  is  a 
conclusion  of  law  which  is  Insufficient  to 
base  a  substituted  service  upon.  Ricketson 
V.  Richardson,  26  CaL  149;  Forbes  v.  Hyde, 
31  Cal.  342;  Yolo  Co.  v.  Knight,  70  Cal.  431, 
11  Pac.  662;  Braly  v.  Seaman,  30  Cal.  6U; 
Thompson  v.  Judge,  54  Mich.  236,  19  N.  W. 
967;  Harrington  v.  Lioomis,  10  Minn.  366. 
(Gil.  293;)  Beach  v.  Beach,  (Dak.)  43  N.  W. 
701;  Carlton  v.  Carlton.  85  N.  Y.  313;  Ken- 
nedy V.  Trust  Co.,  32  Hun,  35;  McDonald  t. 
Cooper,  32  Fed.  748;  Alderson  v.  Marshall. 
(Mont.)  16  Paa  576;  Neff  v.  Pennoyer,  3 
Sawy.  274,  Fed.  Cas.  No.  10,083;  Palmer  t. 
McMaster,  (Mont)  33  Pac.  132;    McCracken 
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ilanagan,  127  N.  T.  493,  28  N.  E.  385.  A 
resident,  within  the  terms  of  tbis  statute 
interpreted,  might  be  one  whose  actual 
liclle  was  in  the  territory,  at  a  place  well 
wn  to  the  plaintiff,  and  who.  If  he  had 
ely  declared  the  Intention  of  giving  up 
foreign  residence,  would  be  entitled  to 
lonal  service. 


HINCHMAN  T.  CLEMENT  et  al. 

reme  Court  of  Washington.    Feb.  27,  1894.) 

TOAGES  — Redemptios  OP  Devibed  Property 
— REsinoART  Devise — Attorset's  Fees. 

1.  Mortgaged  property  Included  in  a  rpsldu- 
devise  is  not  devised,"  within  Code  Proc. 
35,  which  provides  that  if  any  person  die, 
ng  mortgaged  any  real  or  personal  estate, 
shall  not  have  "devised"  the  same,  or  pro- 
1  for  the  redemption  thereof  by  the  will,  the 
C,   on  application  of  any  interested  person, 

order  the  executor  or  administrator  to  re- 
I  the  same.     Dunbar,  C.  J.,  dissenting. 

2.  Where  a  mortgagee  petitions,  under  Code 
.  §  1035,  for  the  redemption  of  mortgaged 
jrty  by  the  executor  of  the  mortgagor,  the 
:  may  order  a  sale  of  the  property  to  pay 
nortgage,  as  allowed  by  section  1037,  but 
ot  allow  an  attorney's  fee,  as  for  foreclo- 

in  addition  to  the  amount  due  on  the  mort- 

peal  from  superior  court.  Pierce  county; 
lett  N.  Parker,  Judge, 
tition  by  Charles  S.  Hlnchman  to  have 
gaged  property  redeemed  by  Mary  J. 
lent  and  the  Fidelity  Trust  Company,  as 
ators  of  Horatio  C.  Clement,  deceased. 
1  a  decree  directing  a  sale  of  the  mort- 
i  property,  the  executors  appeal.    Modl- 

>Uttle  &  Fogg,  for  appellants.  Stevens, 
lonr  &  Sharpsteln,  for  respondent. 

lYT,  J.  Respondent  was  the  holder  of 
>rtsage  upon  certain  real  property  bu- 
ng to  the  estate  of  Horatio  C.  Clement, 
.sad.  He  filed  his  petition  to  have  the 
>rty  redeemed  by  the  executors  of  the 
i,    :is  provided  In  section   1035   of  the 

ot  Procedure.  A  bearing  upon  such 
on  was  regularly  had,  and  under  the 
sions  of  that  section,  and  sections  103C 
1.037,  the  court,  having  determined  that 
s  not  for  the  best  interest  of  the  estate 
the  executors  should  redeem  with  the 
c-ds  of  other  property  of  the  estate,  made 
aer  lltat  the  property  be  sold  under  the 
sions  of  said  section  1037.  To  reverse 
order,  this  appeal  has  been  prosecuted, 
ri  lleged  that  the  court  erred  (1)  In  flnd- 
lo  property  not  to  have  been  specifically 
.»d ;  (2)  In  ordering  the  sale  of  the  prop- 
tbe  same  having  been  willed  to  a  dev- 
find  (3)  in  allowing  an  attorney's  fee, 
r  suit  brought  to  collect  the  note  and 
;n  fje. 

vill  be  seen  that,  excepting  as  to  the 
on  of  the  attorney's  fee,  the  only  reason 

by   the  appellants  for  the  reversal  of 
;-dcr  Is  that,  the  property  having  been 
v.35p.no.ll— 68 


specifically  devised  by  the  deceased,  the  pro- 
ceedings in  reference  thereto  were  not  au- 
thorized by  the  statute  under  which  they 
were  instituted.  As  to  whether  or  not  It 
was  so  devised  must  depend  upon  the  con- 
struction to  be  given  to  the  language  used  in 
said  section  1035.  This  section  provides  that 
"if  any  person  die,  having  mortgaged  any 
real  or  personal  estate,  and  shall  not  have 
devised  the  same,  or  provided  for  the  re- 
demption thereof  by  will,  the  court,  upon 
the  application  of  any  person,"  etc.  The  con- 
tention of  the  appellants  is  that  the  prop- 
erty upon  which  resi>ondent's  mortgage  rest- 
ed had  been  devised,  within  the  meaning  of 
this  section,  and  that  for  that  reason  the 
mailing  of  the  order  was  erroneous.  The 
will  of  the  deceased  party  made  certain  spe- 
cific devises,  not  covering  the  property  in 
question,  and  then  bequeathed  unto  his  wife, 
Mary  J.  Clement,  for  her  sole  use  and  bene- 
fit, the  entire  residue  of  his  estate,  to  do 
with  as  she  saw  fit,  and  bequeath  to  whomso- 
ever she  should  desire.  The  property  in  ques- 
tion was  covered  by  the  clause  which  made 
the  wife  the  residuary  legatee.  Did  this  con- 
stitute a  devise  of  It,  within  the  meaning  of 
the  section  under  consideration?  The  only 
reason  that  we  can  see  why  the  legislature 
should  make  any  distinction  between  prop- 
erty devised  and  that  not  so  devised  is  that 
In  the  first  cose  the  property  would,  upon 
being  redeemed  from  the  mortgage,  pass  to 
the  devisee,  wRiUe  in  the  latter  it  would  be- 
come a  part  of  the  body  of  the  estate.  In 
the  first-named  case  the  property  could  not 
be  sold  to  pay  debts  if  there  was  property  not 
so  devised  available  for  that  purpose,  while 
in  the  latter  it  could  be  so  sold.  And  the 
same  rule  would  apply  as  between  property 
specifically  devised  and  that  which  would 
pass  by  the  terms  of  the  will  to  ibe  residuary 
legatee.  That  specifically  devised  would  have 
to  be  kept  intact,  even  although  the  condi- 
tion of  the  estate  required  all  the  other 
property  to  be  sold  for  the  payment  of  debts. 
If  the  property  had  l)een  specifically  devised, 
it  would  not  l)ecome  a  part  of  the  body  of 
the  estate  upon  payment  of  the  mortgage, 
but  would  pass  to  Uhe  devisee  discharged 
therefrom.  If,  however,  It  was  covered  only 
by  a  residuary  clause,  it  would  be  liable  to 
sale  for  the  purposes  of  administration,  re- 
gardless of  the  question  as  to  the  amount  of 
other  property.  ' 

From  this  it  wUl  be  seen  that,  unless  the 
property  has  been  so  specifically  devised  as 
to  take  It  out  of  the  body  of  the  estate,  so 
that  the  devisee  thereof,  and  not  the  estate 
in  general,  will  get  the  benefit  of  the  payment 
of  the  mortgage,  there  Is  no  reason  why  the 
provisions  of  said  section  should  not  have 
force.  Under  the  provisions  of  the  will,  this 
property  was  not  so  devised.  Upon  the  pay- 
ment of  Itie  mortgage  it  would  go  to  swell 
the  body  of  the  estate.  It  would  be  first  sub- 
ject to  the  payment  of  the  debts,  and  then 
pass  to  the  residuary  legatee.    It  Is  no>doubt    . 
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true  that  for  certain  purposes  a  residuary 
devise  may  be  treated*  as  special;  but  for 
the  purposes  of  this  proceediug  there  Is  no 
reason  why  the  residuary  legatee  should  be 
held  to  occupy  a  different  relation  to  the 
property  than  would  an  heir.  She  is  simply 
entitled  to  that  portion  of  the  estate  which 
shall  be  left  after  all  Its  obligations  have 
been  discharged,  and  that  is  what  would  pass 
to  the  heir  if  there  had  been  no  will.  Enough 
appears  from  the  provisions  of  these  sections 
to  show  that  it  was  not  the  Intent  of  the 
legislature  to  make  them  applicable  only  to 
intestate  estates;  and,  if  they  should  be  ap- 
plied at  all  where  there  is  a  will,  there  Is  no 
reason  why  they  should  not  apply  in  such 
cases  as  the  one  under  consideration.  Be- 
sides, the  language  of  the  section  Is  that  the 
statute  shall  apply  unless  the  property  has 
been  devised;  and,  even  without  any  aid  to 
the  construction  of  the  lang^iage  used,  it 
would  be  reasonable  to  hold  that  the  property 
was  not  devised,  witliln  the  meaning  there- 
of, unless  It  was  specifically,  by  description, 
set  apart  The  legislature,  by  the  use  of 
such  language,  may  well  be  hdd  to  have  In- 
tended thereby  to  provide  that  the  property, 
as  such,  shall  hare  been  specifically  described, 
in  order  to  exempt  it  from  the  force  of  the 
section;  and  when  we  Interpret  the  lan- 
guage in  the  light  of  the  other  provisions  of 
the  statute,  and  of  the  evident  object  of  the 
legislation,  it  seems  clear  that  such  should  be 
Its  construction.  There  is  no  reason  for  the 
application  of  the  statute  to  an  estate,  the 
body  of  whioh  will  pass  to  the  heir,  which 
does  not  exist  when  It  Is  to  pass  to  the 
residuary  legatee.  In  our  opinion,  the  lower 
court  correctly  construed  the  statute,  and 
there  was  no  »Tor  in  its  action  In  ordering 
the  property  sold  to  pay  the  mortgage.  As  a 
part  of  such  order,  the  court  provided  that, 
in  addition  to  the  amount  due  upon  the  mort- 
gage, there  should  be  paid  to  the  holder  there- 
of an  attorney's  fee,  as  upon  foreclosure.  In 
so  doing  we  think  it  committed  error.  One 
of  the  main  objects  of  the  statute  was  to 
avoid  the  expense  incident  to  foreclosure. 
The  proceeding  was  not  a  suit  to  ct^ect  the 
debt,  within  the  contemplation  of  the  con- 
tracting parties.  The  order  awarding  the 
sale  of  the  property  will  be  affirmed,  except 
that  it  will  be  so  modified  as  not  to  author- 
ize the  payment  to  the  respondent  of  the  at- 
torney's fee.  Neither  party  will  recover  costs 
ui)on  the  appeal. 

STILES,  ANDERS,  and  SOOTT,  JX,  con- 
cur. 

DUNBAR,  O.  J.  I  agree  with  the  majority 
in  the  disposition  of  the  order  granting  the 
attorney's  fee,  but  not  in  its  construction  of 
section  1035.  In  fact,  I  do  not  think  the 
language  of  the  ^ntute  Is  susceptible  of  con- 
struction. The  argument  of  the  majority 
might  be  a  proper  one  to  present  to  the  leg- 
islature; but.   Inasmuch   as   that  body   has 


seen  fit  to  limit  the  application  of  tills  remedy 
to  property  not  devised,  I  am  not  Inidined 
to  amend  the  act  by  construction,  which  csa 
only  be  done  by  interpolating  the  word  "tft- 
dflcally"  before  the  word  "devised." 


CORLISS  V.  DUNNING. 

(Supreme  Court  of  Washington.    Feb.  2S.  IS&ki 

Easemext— To  Dia  GbaveLi — ^Tbkspass — Plxjj)- 

iso. 

1.  Plaintiff,  being  entitled,  by  deed  from 
their  common  grantor,  to  ttJte  gravel  fnun  de- 
fendant's land,  cannot  be  confined  to  aocii 
places  as  defendant  may  select,  and  be  prerecr- 
ed  from  using  a  gravel  pit  established  over  lu 
years,  and  the  most  convenient  for  the  purpose, 
on  the  ground  that  he  is  causing  aome  (arbf 
of  the  surface. 

2.  An  allegation  of  acta  done  by  idaintiS 
"for  the  period  of  one  year  prior  to  the  com- 
mencement of  said  cause"  will  not  admit  cre- 
dence of  trespasses  since  suit  be^on. 

Appeal  from  superior  court,  Tborston 
county;  Mason  Irwin.  Judge. 

Suit  by  B.  F.  Corliss  against  Patrick  Dub- 
nlng  to  enjoin  obstruction  of  an  easement 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

Milo  A.  Root,  tac  appellant.  W.  I.  Asnew, 
for  respondent 

STILES,  J.  By  reservation  made  in  a  deed 
from  the  common  grantor  of  plaintUT  and  de- 
fendant, the  plaintiff,  who  was  the  owner  of 
certain  lands,  with  a  mill  and  mUlpond  lo- 
cated thereon,  was  entitled  to  take  grav«i 
from  the  defendant's  land  for  the  purpose  of 
repairing  his  mllldam.  For  a  number  of 
years  he  had  taken  gravel  from  a  place  oo 
defendant's  land  where  there  was  an  estal>- 
lished  gravel  pit,  and  immediately  preceding 
the  commencement  of  this  actl<Mi  was  desir- 
ous of  taking  more  gravel  therefrom,  to  mak? 
necessary  repairs  on  his  dam.  This  pit  was 
at  a  point  on  defendant's  land  nearest  to  tfao 
location  of  the  dam..  The  defendant,  appar- 
ently dmying  the  plaintiff's  right  to  take 
gravel  at  all  from  his  land,  had  obstruciol 
the  pit  with  logs  and  stumps,  and  built  a 
fence  across  the  mouth  of  the  pit  adjoining 
the  highway;  and  when  plaintiff  went  with 
his  help,  to  take  gravel,  he  was  opposed  by 
the  defendant  with  force  and  threats  of  as- 
sault Plaintiff  then  brought  this  action  to 
restrain  the  defendant's  interference. 

The  reservation  made  in  the  deed  which 
conveyed  this  land  to  the  defendant  was 
gen^-al  in  terms,  and  fixed  no  place,  and 
provided  no  means  for  fixing  the  place,  from 
which  gravel  should  tie  taken;  and  the  conit 
below,  on  the  trial  of  the  case,  seeming  to 
consider  that  the  defendant  had  a  right  to 
fix  the  place  from  which  gravel  should  hr 
taken,  found  against  the  plaintiff,  on  the 
ground  that  there  were  other  points  on  de- 
fendant's land  from  which  gravd  mi^ht  be 
procured  with  less  damage  to  the  defendant 
In  fact,  the  effect  of  the  finding  was  that 
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plaintiff  must  take  gravel  In  such  places  as 
would  least  damage  the  defendant.  The 
only  showing  that  defendant  would  be  dam- 
aged at  all  by  the  taking  of  grarel  from  the 
old  pit  was  the  proof  that  this  pit  was  locat-- 
ed  at  the  edge  of  a  pasture  or  hay  field,  and 
tbat  as  gravel  was  taken  away  the  surface 
of  the  soil  tended  to  cave,  and  thereby  slight- 
ly reduce  the  area  of  the  field.  While  It  may 
be  said  that  the  taking  of  gravel,  under  such 
a  reservation  as  defined  the  plalntUTs  right, 
should  be  accompanied  with  due  care  of  the 
defendant's  rights,  we  think  under  the  facts 
tbat,  for  10  years  (W  more,  gravel  had  been 
taken  from  this  pit,  and  that  It  was  an  estab- 
lished pit,  and  that  this  was  the  nearest  and 
most  convenient  place  from  which  plaintiff 
could  take  gravel,  and  no  other  specific  place 
was  pointed  out  by  the  defendant  which  was 
equally  convenl^it,  the  plaintiff  should  have 
been  permitted  to  continue  to  take  gravel 
therefrom,  as  his  reasonable  necessities  re- 
quired, and  that  the  Judgment  should  have 
l>een  In  his  favor,  continuing  the  injunction. 
The  second  point  In  the  case  Is  that  the 
court  erred  In  permitting  the  defendant  to 
introduce  evidence  tending  to  show  two  acts 
of  the  plaintiff,  causing  damage  to  the  de- 
fendant, after  the  commencement  of  the  suit. 
The  first  of  these  acts  consisted  in  throwing 
down  the  fence  at  the  pit,  and  leaving  it 
down  80  that  cattle  entered  defendant's  field, 
and  destroyed  bis  growing  crop  of  grass. 
This  act,  if  properly  pleaded,  might,  per- 
baps,  have  been  a  legitimate  counterclaim, 
even  in  the  action  which  plaintiff  brought, 
but  the  other  act  complained  of  could  not 
constitute  a  counterclaim  in  this  action.  It 
was  alleged  In  testimony  that  after  the  com- 
mencement of  this  action  the  plaintiff  had 
gone  to  a  place  upon  his  own  land,  and  made 
an  excavation  therein  so  near  to  the  defend- 
ant's land  that,  when  rains  came,  defendant's 
land  caved,  and  fell  into  the  excavation,  caus- 
ing damage  to  his  growing  wheat  This  tres- 
pass, if  it  amounted  to  one,  was  an  independ- 
ent transaction,  not  connected  with  the  reser- 
vation authorizing  plaintiff  to  take  gravel,  and 
not  connected  with  his  taking  of  gravel  from 
defendant's  land,  and  was  no  proper  subject 
of  counterclaim  in  an  action  to  restrain  the 
defendant  from  interfering  with  plaintiff's 
exercise  of  his  right  under  the  reservation. 
But,  however  that  might  be.  none  of  this  al- 
leged damage  was  pleaded  as  a  counterclaim 
at  all,  but  merely  as  an  affirmative  answer; 
and  if  the  afflrmatlve  answer  were  to  be 
construed  as  a  counterclaim,  by  reason  of  the 
prayer  for  damages,  still  the  a:ilegation  of 
damage  was  Insufficient  to  admit  proof  of 
the  damage  testified  to.  The  allegation  of 
the  answer  was  "that  for  the  period  of  one 
year  prior  to  the  commencement  of  said 
cause  the  plaintiff  has  wrongfully,  malicious- 
ly, and  oppressively  claimed  the  right  to  go 
upon  that  portion  of  said  premises  improved 
and  In  cultivation  as  herein  stated,  and,  dis- 
regarding the  rights  of  this  defendant  In  th« 


premises,  has  wrongfoUy  and  oppressively 
torn  down  defendant's  fences,  trampled  down 
and  destroyed  his  growing  crops,  and  other- 
wise greatly  damaged  and  injured  this  de- 
fendant, upon  the  pretext  of  exercising  a 
right  to  make  use  of  the  earth  and  gravel 
upon  defendant's  land,  none  of  which  acts 
were  necessary  or  requisite  to  the  full  enjoy- 
ment of  plaintiff's  sup]>osed  right  to  make 
use  of  the  earth  and  gravel  upon  said  prem- 
ises for  the  puri>ose  of  repairing  or  building 
his  said  milldam;  that  by  reason  of  said  un- 
lawful acts  of  plaintiff,  as  set  forth  In  the 
preceding  paragraph  hereof,  defendant  has 
been  damaged,"  etc  As  was  stated  before, 
the  only  testimony  concerning  damages  was 
as  to  acts  which  occurred  sulMequent  to  the 
commencement  of  the  action.  The  defend- 
ant Justifies  the  admission  of  this  testimony 
on  the  ground  that,  although  the  first  part 
of  the  paragraph  quoted  refers  to  a  period 
prior  to  the  commencement  of  the  action, 
the  charge  Is  in  the  present  tense,— "has 
wrongfully  and  oppressively  torn  down  de- 
fendant's fences,"  etc.,— which  referred  to 
the  time  of  the  filing  of  the  answer,  and  that, 
therefore,  the  testimony  was  competent. 
This  testimony  was  objected  to  at  the  trial 
on  the  ground  tbat  no  such  matters  bad  been 
pleaded  in  the  answer,  so  that  the  deflmdant 
had  full  notice  of  what  was  demanded  of 
him.  He  might  have  amended,  on  leave  of 
the  court;  and,  unless  the  plaintiff  showed 
surprise,  the  proof  could  have  been  admitted. 
But,  reading  the  allegations  as  they  stand, 
we  cannot  construe  them  otherwise  than  as 
the  appellant  contends,  vis.  that  the  whole 
paragraph  was  Intended  to  describe  transac- 
tions occurring  before  the  commencement  of 
the  action. 

The  admission  of  the  proofs,  and  the  Judg- 
ment which  followed  in  favor  of  the  defend- 
ant, for  damages,  was  error.  The  Judgment 
will  be  reversed  and  the  cause  remanded, 
with  directi(xis  to  the  court  to  enter  Judg- 
ment in  favor  of  plaintiff  for  the  relief  de- 
manded In  the  complaint 

DUNBAK,  O.  X,  and  HOYT,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


KBINHART  v.  6REGM}. 
(Supreme  Coort  of  Washington.  Feb.  2,  1894.) 
Sale  of  Pkrsoxaltt— Dblivebt. 
An  oral  sale  of  buildings  on  land  of  the 
buyer  is  sufficiently  congummated  by  entry  of 
the  seller  as  the  bayer'a  tenant  and  the  latter's 
assumption  of  the  relation  of  landlord. 

Appeal  from  superior  court,  Lewis  county; 
W.  W.  Langhome,  Judge: 

Action  by  M.  Reinhart  against  Oeorg«  A 
Oregg  for  money  due  on  the  sale  of  certain 
buildings.  Judgment  for  defendant  Plain- 
tiff appeals.  Reversed. 

Daniel  O.  MiUett  and  Henry  &  Elliott, 
tor  appellant  Reyncdds  *  Stewart,  for  re- 
spondent f^  I 
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HOTT,  J.  Appellant  sought  by  this  action  I 
to  recover  the  amount  alleged  to  be  due  up- 
on a  sale  of  personal  property  to  the  respond- 
ent The  property  consisted  of  certain  build- 
ings owned  by  the  appellant,  and  situated 
on  the  land  of  the  respondent  The  price 
agreed  to  be  paid  therefor  was  more  than 
$50,  and  there  was  no  memorandum  of  writ- 
ing evidencing  the  sale.  It  was,  therefore, 
void  under  the  statute  of  frauds,  unless  there 
was  such  a  delivery  by  the  appellant,  and 
acceptance  by  the  respondent,  as  to  satisfy 
the  requirements  of  such  statute. 

At  the  close  of  the  testimony  of  the  plaln- 
tlif,  the  court  below  granted  a  motion  for 
nonsuit,  on  the  ground  that  such  testimony 
was  not  sufficient  to  warrant  the  submis- 
sion to  the  Jury  of  the  question  as  to  whether 
or  not  there  had  been  such  delivery  and 
acceptance.  To  reverse  this  ruling,  this  ap- 
peal has  been  prosecuted.  It  sufficiently 
appeared  from  the  proofs  that  plaintiff  was 
the  owner  of  the  buildings,  with  the  right 
to  remove  them  from  the  land  of  respondent 
any  time  before  the  1st  day  of  January, 
1892,  and  that  before  that  date  he  had  sev- 
eral conversations  with  the  respondent  In 
reference  to  a  sale  of  the  buildings  to  him. 
Appellant  claims  that  what  passed  between 
the  parties  at  the  time  of  the  last  conversa- 
tion was  sufficient  to  constitute  a  sale.  In 
reference  to  that  question,  the  testimony  of 
appellant  was  substantially  as  follows:  "Q. 
What  did  you  do  in  regard  to  those  buildings 
on  or  about  the  first  day  of  January,  as  be- 
tween you  and  Mr.  Gregg,  the  defendant  In 
this  case?  A  I  went  in  as  his  tenant  Q. 
State  the  facts  as  to  your  going  in.  A.  Some 
time  prior  to  the  first  day  of  January,  I 
met  Mr.  Gregg  in  the  rear  of  the  building 
occupied  by  Mrs.  Noftsger  as  a  grocery  store, 
and  i  then  proposed  to  sell  him  the  build- 
ings for  six  hundred  dollars.  Q.  What 
buildings?  A  The  buildings  that  J.  D.  nice 
&  Ck).  occupied  as  a  store  prior  to  the  first 
day  of  Jantury.  He  to  take  the  buildings 
for  six  hundred  dollars,  and  I  to  take  pos- 
session of  Oiem  until  I  closed  out  the  stock 
that  I  had  in  there;  he  to  take  twenty  dol- 
lars a  month  rental  from  the  purchase  price 
of  the  buildings,  and  whenever  I  got  through 
with  the  use  of  the  buildings  he  to  pay  me  the 
difference  between  twenty  dollars  a  month 
for  the  time  occupied  and  six  hundred  dol- 
lars, the  purchase  price.  And  he  answered. 
'All  right'  Q.  What  tf  anything,  did  you 
do  next?  A  I  went  in  the  buildings.  Q. 
Under  that  agreement?  A.  Under  that 
agreement  Q.  How  long  did  you  occupy 
the  premises?"  Counsel  for  defendant  then 
admitted  that  they  were  occupied  by  the 
plaintift  from  the  first  day  of  January  to 
the  22d  day  of  May,  1802.  "Q.  Diu-lng  that 
time  what  if  anything,  did  you  do  about 
the  rent?  A.  I  did  nothing  at  aU.  Q.  Did 
the  defendant  at  any  time  demand  the  rent 
for  these  buildings?  A  Nothing  done  what- 
ever.   There  was  never  any  demand  made 


on  me  for  rent"  Appellant  further  teatlfie-J 
that  some  time  after  he  had  gone  Into  i<us- 
sealon  of  the  buildings  as  the  tenant  of  Mr. 
Gregg,  he  had  a  conversation  with  him.  in 
Vhlch  he  stated  that  he  hoped  to  be  abb 
to  close  out  the  remainder  of  his  goods  *i 
an  early  day;  that  upon  his  making  soeta 
statement,  respondent  said  that  he  vatift 
give  him  some  notice,  so  that  he  could  rais** 
the  money  to  pay  the  balance  dne  for  the 
buildings. 

Did  this  testimony  so  far  establish  On 
delivery  of  the  property  by  appellant  and 
an  acceptance  thereof  by  the  respondent,  as 
to  authorize  the  submission  of  that  question 
to  the  Jury?  That  such  question  is  ordina- 
rily one  of  fact  to  be  decided  by  the  Joty. 
and  not  one  of  law  to  be  passed  upon  by 
the  court.  Is  well  established  by  the  authori- 
ties. See  BenJ.  Sales,  SS  144,  145;  Smith  t. 
StoUer,  26  Wis.  671;  Mason  t.  H.  Whltbeck 
Co.,  35  Wis.  164.  Such  being  the  rule,  the 
court  committed  error  in  taking  this  quesUon 
from  the  J1U7,  if  any  reasonable  constroc- 
tl<Mi  of  the  testimony  on  the  part  of  the 
plaintiff  would  establish  the  fact  that  there 
had  been  a  delivery  and  acceptance.  If  the 
delivery  and  acceptance  was  the  l>est  that 
could  reasonably  be  expected  under  all  the 
circumstances,  it  would  take  the  case  out 
of  the  statute  of  frauds.  As  to  all  balky  ar- 
ticles, not  capable  of  actual,  manual  delirerr, 
there  may  be  a  constructive  delivery  which 
will  be  perfectly  good.  Between  the  parties 
to  the  transaction  there  may  be  a  legal  de- 
livery and  acceptance  without  any  actual 
change  of  possession.  One  may  sell  personal 
property,  and  remain  In  possession  thereof 
as  the  bailee  of  the  nnrchaser,  and  th<>  snip 
be  entirely  valid.  See  BenJ.  Sales,  S  X&l; 
Janvrin  v.  Maxwell,  23  Wis.  51;  Snider  v. 
Thrall,  56  Wis.  674,  14  N.  W.  814;  Smith 
V.  Bryan,  5  Md.  141.  That  the  possession  of 
a  tenant  of  a  building  Is  the  possession  of 
the  landlord  is  too  well  established  to  re- 
quire the  citation  of  authority.  It  will  fol- 
low that.  If  there  was  anything  in  the  testi- 
mony of  appellant  that  would  warrant  the 
Jury  In  finding  that  on  the  1st  day  of  Jan- 
uary, 1892,  he  went  into  possession  of  the 
buildings  as  the  tenant  of  the  respondent 
the  motion  for  nonsuit  should  have  been  de- 
nied. If  he  assumed  the  relatiCHi  of  tenant 
his  possession  became  that  of  the  respond- 
ent If  respondent  assumed  the  relatioo  of 
landlord,  he  accepted  the  possession  of  the 
buildings. 

In  our  opinion,  thoe  was  snfilclent  testi- 
mony to  warrant  the  Jury  in  finding  these 
facts,  and  that  the  question  as  to  whether 
or  not  there  had  been  a  delivery  and  ac- 
ceptance should  have  been  left  to  It  Judg- 
ment must  be  reversed,  and  the  catise  re- 
manded, with  instructions  to  overrule  the  mo- 
tion for  nonsuit  and  proceed  with  the  cause. 

DUNBAR,  C  J.,  and  STILES,  SCOTT,  and 
ANDERS,  JJ.,  CMicar. 
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GOLMAN  et  al.  ▼.  COLUMBIA  &  P.  S.  R.  00. 

et  al. 
(Snpreme  Court  of  Wasbiii{:ton.     Feb.  7.  1894.) 

Ik^hnction — Extension  Penmno  Appbai. — 
Emekoekct  Okoek. 
An  emergency  restraining  order,  which  is 
granted  without  notice,  under  Code  Proc.  S  270, 
"until  notice  can  be  given  and  hearing  had,"  Is 
not  such  "a  temporary  injunction  or  restraining 
order"  as  can  be  kept  in  force,  under  section 
1409,  pending  appeal  by  the  party  at  whose  in- 
stance it  was  granted,  on  his  giving  bond. 
State  V.  Lichtenberg,  30  Pac.  716,  i  Wash.  407, 
followed. 

Appeal  from  superior  court,  EUng  county; 
R.  Osborn,  Judge. 

Action  by  James  M.  and  Agnes  H.  Colman 
against  the  Columbia  &  Puget  Sound  Rail- 
road Company  and  others.  Judgment  for 
defendants.     Plaintiffs  appeeL 

On  motion  by  respondents  to  strike  from 
the  files  an  order  of  court.    Granted. 

Greene  &  Tumor,  for  appellants.  Andrew 
F.  Btulelgh,  for  respondents. 

DUNBAR,  C.  J.  Tbls  Is  a  motion  by  re- 
spondents to  strike  from  tbe  flies  a  certain 
order  of  tbe  superior  court  of  King  county, 
made  on  the  17tl)  day  of  January,  1894,  on 
motion  of  appellants,  fixing  the  amount  of 
&  bond  to  be  given  by  appellants  to  keep  in 
fm-ce,  pending  an  appeal  to  this  court,  a 
certain  order  claimed  by  appellants  to  be  a 
temporary  injunction,  made  on  the  15th  day 
of  October,  1889,  and  to  strike  from  the 
files  a  cataia.  bond  filed  in  this  action  in 
pursuance  of  such  order  on  tbe  17tb  day  of 
January,  1894.  The  order  restraining  re- 
spondents was  made  In  October,  18S9.  The 
case  was  not  tried  until  December,  1803, 
when  tbe  court  decided  the  issues  in  favor 
of  the  defendants,  respondents  herein,  and 
Judgment  was  rendered  in  accordance  there- 
with. From  this  Judgment'  tbe  plaintiffs  ap- 
pealed, and  the  court  made  the  order  com- 
plained of  in  this  motion;  so  that  the  only 
question  is,  wiU  the  restraining  oiiet  remain 
in  force  during  tbe  appeal? 

The  contention  of  the  respondents  Is  that 
the  restraining  order,  being  without  notice  to 
defendants,  was  in  its  nature  and  effect  an 
emergency  restraining  order;  that  the  plain- 
tiffs and  appellants  never  applied  for  or  ob- 
tained a  temporary  injunction  in  this  action, 
nor  served  the  defendants  and  respondents 
with  notice  of  their  intention  to  apply  for  one; 
and  that  no  temporary  injunction  was  ever 
ordered  or  allowed  in  this  action.  Tbe  affi- 
davit on  which  the  restraining  order  was 
based  alleges  that  "if  said  defendants,  or 
any  of  them,  are  Informed,  by  service  of  sum- 
mons or  otherwise,  that  tbe  plaintiff  was 
alMut  to  apply  for  an  injunction,  that  they 
would  go  upon  said  premises,  and  take  pos- 
session thereof  wrongfully  and  without  right, 
and  to  tbe  great  damage  of  the  plaintiff," 
etc.;  and  the  order  was  made  without  no- 
tice to  the.  defendants.    This  question  was 


before  this  court  in  State  v.  lichtenberg,  re- 
ported in  4  Wash.  407,  30  Pac.  716;  and  thera 
we  held  that  "where,  on  the  ground  of  emei^ 
gency,  a  restraining  order  has  been  granted 
without  notice  to  the  adverse  party,  and  an 
order  made  requiring  the  adverse  party  to 
show  cause  on  a  day  certain  why  a  tempo- 
rary injunction  should  not  be  granted,  but, 
before  hearing  upon  the  application  for  the 
temporary  injunction,  the  court  dismisses 
the  cause,  such  restraining  order  cannot  be 
kept  in  force  pending  appeal  from  tbe  Judg- 
ment of  dismissal."  The  questions  InToived 
here,  it  seems  to  us,  fall  squarely  under  tliat 
decision.  In  that  case  the  statutes  were  con- 
strued at  some  length,  and  with  considerable 
care,  and  the  conclusion  reached  that  tbe 
court  had  no  authority,  in  the  absence  ot 
notice,  to  do  more  than  to  grant  an  order, 
which  would  remain  in  force  only  long 
enough  to  enable  the  required  notice  to  be 
given.  The  language  of  the  opinion  was: 
"And  should  the  court,  without  notice,  grant 
aa  order  for  a  longer  time,  its  action  In  so 
doing  would  be  irregular.  So  soon  as  noflce 
can  be  given,  and  an  opportunity  bad  for  the 
party  to  present  his  application  for  an  in- 
junction, aided  by  si.ch  notice,  tbe  restrain- 
ing order,  granted  without  such  notice,  bas 
served  Its  purpose,  and  should.  If  necessary, 
be  set  aside  by  tbe  court  It  may  well  be 
held,  boweyer,  that  no  action  of  the  court  In 
that  regard  Is  required,  as  such  order  would 
expire  by  its  own  force  as  soon  as  tbe  par- 
ties were  before  the  court,  npon  notice  of 
the  application  for  an  injunction.  The  only 
purpose  of  such  restraining  order  is  to  keep 
things  in  statu  quo  until  the  matter  can 
be  brought  regularly  befcM-e  the  court;  and, 
whether  such  order  terminates  by  Its  own 
force  or  Is  terminated  by  order  of  the  court, 
the  clear  intent  of  the  legislature  appears 
in  said  section  to  protect  the  rights  of  a 
party  from  other  than  a  temporary  interfer- 
ence, without  first  giving  him  an  opportuni- 
ty to  be  heard.  The  court  gets  no  Jurisdic- 
tion In  the  matter  for  the  purpose  of  interfer- 
ing with  tbe  rights  of  either  party  until  the 
giving  of  notice,  as  required  by  statute." 
We  are  satisfied  with  the  decision  of  the 
court  in  that  case,  and  it  seems  to  us  that  It 
is  decisive  of  the  case  at  bar. 

It  is  contended  by  the  appellants  that  inas- 
much as  the  respondents  have  for  so  long  a 
time  respected  the  restraining  order,  and 
have  not  moved  against  It,  they  have  treated 
It  as  a  temporary  injunction,  and  should  now 
be  estopped  from  objecting  to  its  power. 
But  we  do  not  think  that  any  additional 
force  could  be  given  to  it  by  any  such  neg- 
ative compliance  by  the  respondents,  and 
that  they  should  not  now  be  refused  relief  be- 
cause they  have  not  sooner  asked  for  It,  or 
because  they  have  not  taken  the  responsibil- 
ity of  disregarding  It  The  appellants  In- 
voke the  maxim,  "Where  there  is  a  right, 
there  Is  a  remedy;"  but  It  must  be  borne  in 
mind  that,  at  the  common  Umt;  the  appel- 
jigitizcd  by  VjO 
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UmtB  were  not  entitled  to  a  stay  at  all,  and 
aU  the  remedy  that  they  can  now  claim  Is 
snob  remedy  as  is  especially  conferred  by 
statute;  and  as,  under  our  coDstruction  of 
the  statute,  the  right  to  continue  this  restraint 
has  not  been'  given,  they  have  nothing  to 
comphiin  of.  The  motion  will  therefore  be 
granted,  and  the  order  and  bond  complained 
of  will  be  stricken  from  the  files. 

SCOTT,  HOYT,  STILES,  and  ANDERS, 
JJ.,  concur. 


LIEBENTHAL  ▼.  PRICE,  Sheriff,  et  aL 

(Supreme  Court  of  Washington.     Feb.  7, 1894.) 

Frauddi.f.vt  CoNrETAVCES— Hdbbasd  to  Wim — 

EviDKSCE— Review  on  Appeai,. 

1.  In  an  action  for  a  wrongful  levy  under 
an  execution  against  plaintiff's  husband  on  prop- 
erty for  which  plaintiff  held  a  bill  of  sale  from 
him,  where  plaintiff's  testimony  that  the  con- 
veyance was  in  payment  of  money  loaned  her 
husband  was  corroborated,  and  was  not  contra- 
dicted, a  verdict  for  plaintiff  should  not  be  dis- 
turbea,  though  there  were  some  circumstances 
tending  to  show  that  the  conveyance  was  made 
by  him  with  fraudulent  intent. 

2.  Where  no  objection  was  made  that  a 
proper  foundation  bad  not  been  laid  for  the  in- 
troduction of  secondary  evidence,  an  objection 
to  the  introduction  of  a  paper  on  the  ground 
that  it  was  incompetent  and  immaterial,  being 
a  copy,  and  therefore  secondary,  cannot  be  con- 
sidered. 

Appeal  from  superior  court.  Pierce  coimty; 
P.  Campbell,  Judge. 

Action  by  Dora  Liebenthal  against  James 
H.  Price,  sherifC  of  Pierce  covmty,  and  the 
Rosenfdd-Smlth  Company,  for  damages  for 
an  alleged  unlawful  levy  on  plaintiff's  proper- 
ty. From  a  Judgment  for  plaintiff,  defend- 
ants appeaL    Affirmed. 

Stevrais,  Seymour  &  Sharpstein,  for  appel- 
lants.   Crowley  &  Sullivan,  for  respondent 

ANDERS,  J.  Some  time  prlw  to  the 
month  of  April,  1891,  Max  Llebenthal,  the 
husband  of  the  respondent,  and  one  Fournler, 
were  engaged  in  the  cigar  and  tobacco  busi- 
ness In  the  city  of  Tacoma,  under  the  firm 
name  of  Liebenthal  &  Fournler.  This  Ann 
was  dissolved  by  mutual  consent  on  or  about 
the  date  aforesaid,  and  Max  Liebenthal,  the 
husband  of  the  respondent,  took  his  partner's 
Interest  in  the  assets  of  said  firm,  and  carried 
on  the  business  tmtll  June  4,  1801.  On  that 
day  he  made  a  bill  of  sale  of  the  contents  of 
the  store  to  the  respondent  in  consideration 
of  $2,000,  which  he  claimed  to  owe  her.  Aft- 
er this  bill  of  sale  was  made  and  recorded, 
the  Rosenfeld-Smlth  Company,  a  corporation, 
brought  an  action  against  Liebenthal  &  Four- 
nler to  recover  a  balance  alleged  to  be  due 
for  goods  sold  and  delivered;  and  in  that  ac- 
tion a  writ  of  attachment  was  issued,  and 
levied  upon  the  contents  of  the  cigar  store 
by  the  appellant,  James  H.  Price,  then  sher- 
Uf  of  Pierce  county.  A  Judgment  was  there- 
after obtained  In  favor  of  the  plaintiff,  and 


execution  issued;  and  the  property  so  fit- 
tached  was  sold  under  aald  writ  of  execntlflB 
at  public  auction,  and  was  bid  in  by  the  Ros- 
enfeld-Smith  Company,  and  the  proeeads  ap 
plied  In  satisfaction  of  their  Judgment.  Soon 
thereafter  the  respondent  Instituted  this  ac- 
tion for  damages  alleged  to  have  been  sis- 
talned  by  the  wrongful  levy  and  sale  of  the 
said  property.  The  claim  of  the  respondent 
was  contested  by  appellants  en  tlie  grooDd 
that  the  bill  of  sale  was  fraudulent  and  void, 
and  designed  as  a  shield  to  prevent  the  prop- 
erty of  Liebenthal  from  being  appropriated 
to  the  payment  of  his  debts.  On  the  trial 
the  Jury  rendered  a  verdict  in  favor  of  the 
respondent,  upon  which  judgment  was  subs-^ 
quently  entered. 

It  is  contended  here  by  appellants  that  the 
Judgment  must  be  reversed  for  the  reason 
that  the  evidence  Is  not  of  that  clear  and  sat- 
isfactory character  which  the  law  requires, 
in  order  to  establish  the  good  faith  of  a  trjD>- 
actlon  between  husband  and  wife.  In  suet 
cases  the  burden  of  iHXX>f  is  Imposed  by  our 
statute  upon  the  party  asserting  the  good 
faith  of  such  transaction.  See  1  Hill's  Code. 
1 1455.  And  It  is  generally  held,  when  trans- 
fers of  property  from  husband  to  wife  are 
quostibned  on  the  grotind  of  bad  faith,  that 
the  payment  of  a  valuable  consideration  must 
be  shown  by  proof  of  the  most  satisfactray 
character.  Bump,  Fraud.  Conv.  p.  306;  Hor- 
ton  V.  Dewey,  53  Wis.  410,  10  N.  W.  58D; 
Fisher  V.  Shelver,  53  Wis.  408,  10  N.  W.  «8L 
It  is  shown  by  the  testimony  of  the  re^>ond- 
ent  that,  some  years  prior  to  the  making  of 
the  bill  of  sale,  she  loaned  her  husband  $3.- 
000,  which  she  had  procured  from  the  rep- 
resentatives of  her  father's  estate,  and  that 
the  bill  of  sale  in  question  was  given  In  part 
payment  of  this  loan.  In  this  she  yeaa  cvr- 
roborated  by  her  husband,  and  her  brother 
also  testified  that  she  received  said  sum  from 
the  estate  of  her  fathw.  No  positive  testi- 
mony was  off^ed  to  contradict  this  evidence, 
but  It  was  attempted  to  Impeach  the  good 
faith  of  the  parties  to  the  transaction  by 
showing  that  Max  Liebenthal,  at  the  time  the 
bill  of  sale  was  given,  was  largely  indebted 
to  divers  parties,  and  that,  on  or  about  the 
date  of  the  bill  of  sale,  he  sold  and  convey- 
ed other  property  under  circumstances  show- 
ing an  Intention  to  prevent  his  creditors  from 
reaching  it,  and  that  the  respondent's  testi- 
mony concerning  this  sale,  on  a  former  occa- 
sion, was,  in  several  particulars,  at  variance 
with  her  testimony  upon  the  trlaL 

The  respondent,  as  further  proof  that  she 
actually  received  $3,000  from  her  father's  es- 
tate, offered  in  evidence  a  copy  of  a  receipt 
which  she  claimed  she  had  given  to  the  rep- 
resentative of  the  estate  for  the  money  re- 
ceived by  her.  It  Is  urged  by  connsd  for  ap- 
pellants that  the  court  erred  in  permitting 
this  copy  to  be  given  in  evidence  over  their 
objection.  A  reference  to  the  record  discloses 
the  fact  that  this  i>aper  was  objected  to  on 
the  ground  that  It  was  incompetent  and  im- 
jigitizcd  by 
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material,— being  only  a  copy,  and  therefore 
secondary,  and  not  the  best,  evidence,— and 
the  objection  was  urged  upon  tbat  ground  in 
tbis  court  If  tbe  point  had  been  made  in 
the  court  bdow  that  the  original  receipt.  If 
produced  and  offered  in  evidence,  would  have 
been  incompetent,  and  not  merely  that  a 
copy  thereof  was  inadmiasible,  then  its  re- 
ception would  undoubtedly  have  constituted 
error.  No  objection  was  made  that  a  proper 
foundation  bad  not  been  laid  for  the  intro- 
duction of  secondary  evidence,  and  no  error 
Is,  or  could  be,  assigned  on  tliat  ground.  It 
therefore  follows  that  the  copy,  imder  the 
circumstanoes,  was  properly  permitted  to  go 
to  the  Jiiry. 

While  there  are  some  drcumstftnoes  in  evi- 
dence having  a  tendency  to  show  that  tbe 
bill  of  sale  In  question  was  executed  by  Lielv 
enthal  to  the  respondent  for  the  purpose,  as 
claimed  by  appellants,  of  hindering,  delaying, 
and  defrauding  creditors,  yet,  in  view  of  tbe 
Dosltive  testimony  in  the  record  that  the 
transfer  was  made  in  payment  of  a  bona  fide 
indebtedness,  we  are  unable  to  say  that  the 
evidence,  as  a  whole,  was  not  anffidently 
clear  and  ezpUclt  to  Justify  the  verdict  of 
the  jury.  We  are  not  satisfied  from  the  evi- 
dence  that  the  respondent,  in  receiving  the 
bin  of  sale  of  the  goods  in  controversy,  in- 
tended to  defraud  any  of  the  creditors  of  her 
husband;  and,  in  the  absence  of  such  an  in- 
tention, she  should  not  be  deprived  of  the 
property  so  purchased. 

Some  objections  are  made  in  the  brief  of 
counsel  for  ^>pellants  to  the  charge  of  tbe 
court  to  tbe  Jury,  but,  as  tbe  ins&uctions  giv- 
en do  not  appear  In  the  record,  we  must  pre- 
sume that  the  law  was  properly  given  by  the 
court  In  fbct,  all  objections  but  those  we 
have  considered  were  waived  on  the  argu- 
ment by  the  learned  counsel  for  tbe  appel- 
lants.   The  judgment  is  affirmed. 

DUNBAK,  C.  J.,  and  HOYT,  SCOTT,  and 
STILES,  JJ.,  concur. 


GRA.VES  V.  OITY  OP  SEATTLB  et  al. 

(Supreme  Court  of  Washington.    Feb.  12,  1894.) 

MomoiFAi.  EIleotion— Neossitt  or  RaeiSTSiL- 

TIOX. 

Registration  of  voters  at  a  municipal 
election  held  under  Act  March  3,  1893,  "An  act 
to  provide  means  for  the  validation  of  certain 
evidence  of  indebtedness  on  the  part  of  cities," 
is  not  necessary. 

Appe.al  from  superior  court.  King  county;  J. 
W.  Lan^ey,  Judge. 

Action  by  Edward  O.  Oraves  against  the 
city  of  Seattle  and  others  to  restrain  said 
city  from  issuing  certain  bonds.  Judgment 
for  defendants.    Plaintiff  appeals.    Affirmed. 

Bailsman,  Kelleher  &  Emory,  for  appellant 
Oeo.  Donworth  and  James  B.  Howe,  for  re- 
spondents. 

HOXT,  X  By  this  proceeding,  appellant 
sought  to  preV'Mit  tbe  issuing  by  the  city  of 


Seattle  of  certain  bonds  which  bad  been  an 
thorized  by  an  election  in  said  city  held  un- 
der the  provisions  of  the  act  of  March  3,  1S93, 
on  the  ground  that  the  requirements  of  the 
statute  had  been  so  far  departed  from,  in  the 
conduct  of  such  election,  as  to  render  it  of 
no  force.  It  is  conceded  that  all  of  the  forms 
of  law  were  compiled  with.  In  the  holding  of 
such  election,  except  that  there  was  no  reg- 
istration of  voters,  and  that  the  provisions 
of  the  law  relating  to  registration  and  the' 
famishing  of  poll  books,  etc.,  had  not  beoi 
complied  with.  That  there  were  no  such 
formalities  Is  conceded  by  tbe  respondents. 
They  contend,  however,  tbat  without  them 
the  election  was  valid.  Hence,  the  question 
presented  for  determination  is  ns  to  whether 
or  not  registration  was  a  part  of  the  quali- 
fications of  a  voter  at  such  election.  Tbat 
the  general  registration  law  does  not  apply 
to  elections  of  this  kind  was  held  by  this 
court  in  the  case  of  Seymour  v.  City  of  Ta- 
coma,  6  Wash.  138,  32  Pac.  1077;  and  tbat 
decision  is  decisive  of  this  case,  unless,  by 
force  of  the  statute  under  which  tbe  electlSn 
was  held,  registration  was  required  at  such 
election.  We  have  carefully  examined  the 
statute,  and  are  unable  to  find  that  anything 
has  been  enacted  therein  requiring  r^stra- 
ti<m.  There  are  expressions  contained  in  the 
act  which  clearly  show  that  at  the  time  of 
its  enactment  the  legislature  was  of  the  opin- 
ion that  the  general  registration  law  applied 
to  elections  of  this  kind,  but  such  opinion  is 
in  no  manner  enacted  into  a  law  making 
such  general  registration  hiw  apply  to  such 
elections.  It  is  a  familiar  rule  of  statutory 
construction  that  the  opinicm  of  a  legislative 
body  as  to  the  construction  of  a  law  can  have 
no  force,  imlesa  it  is  given  force  by  being 
enacted  into  a  law.  Tbat  tbe  legislature  has, 
by  way  of  recitals  or  otherwise,  shown  that 
it  thought  a  certain  law  already  upon  the 
statute  books  would  receive  a  certain  inter- 
pretation, cannot  Influence  tbe  courts  In  con- 
struing such  statute.  It  Is  tbe  duty  of  the 
legislature  to  enact  laws,  not  to  lnt»pret 
them;  and  while  it  is  competent  for  it,  by 
enactment,  to  require  a  law  to  be  construed 
in  a  certain  way,  it  is  because  of  the  fact  of 
such  enactment  that  it  is  binding  upon  the 
courts,  and  not  by  reason  of  the  opinion  of 
the  legislature  that  as  It  stood,  without  such 
enactment,  it  was  capable  of  such  construc- 
tion. 

For  these  reasons,  we  must  hold  that  there 
is  nothing  In  the  laws  enacted  subsequently 
to  the  decision  above  referred  to  which 
changes  the  rule  therein  annoimced;  and  as. 
In  our  (pinion,  this  question  comes  within  tbe 
reason.  If  not  tbe  express  holding,  of  our 
former  decision,  the  ruling  of  the  superior 
court  tbat  >adi  election  was  valid  without 
r^istration,  and  its  Judgment  rendered  th»e- 
on,  must  be  affirmed. 

DUNBAR,  O.  J.,  and  STIUIS,  ANDERS, 
and  SCOTT.  JJ.,  concur.  C^ r^r^r^\r> 
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WAT.T.AOE  T.  TOWN  et  al. 

(Supreme  Court  of  Washington.    Feb.  12, 1894.) 

Attornet  and  Client — CIontbtance  between— 

Intention. 

1,  On  the  ioEue  whether  a  deed  from  a  cli- 
ent to  his  attorney  was  intended  as  absolute,  in 
payment  for  his  services,  or  as  a  mortgage  to 
secure  him  a  reasonable  fee,  no  fraud  or  mis- 
take being  alleged,  the  grantee  has  not,  by  rea- 
son of  his  relation  to  the  grantor,  any  extraor- 
dinary burden  to  prove  the  deed  absolute. 

2.  Subsequent  negligence  of  the  attorney  In 
the  service  for  which  he  was  employed  is  im- 
material on  the  question  of  intention  in  the 
making  and  acceptance  of  the  deed. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Suit  by  David  Wallace  against  Ira  A. 
Town  and  W.  W.  Likens  to  compel  recon- 
veyance of  c^taln  land.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

M.  L.  Clifford,  for  appellant.  Ira  A.  Town 
and  W.  W.  Likens,  pro  se. 

Dunbar,  O.  J.  Respondents,  a  law  firm, 
were  employed  by  the  appellant  to  transact 
certain  legal  business  InvolTlng  a  five-acre 
tract  of  land  owned  by  appellant  near  the 
'  city  of  Tacoma.  Appellant  executed  to  re- 
spondents a  warranty  deed  for  one-eighth  of 
this  tract  of  land.  The  claim  of  appellant  Is 
that  this  deed  was  Intended  as  a  mortgage 
to  secure  respondents'  attorney's  fees,  while 
the  respondents  claim  that  it  was  an  actual 
payment  of  their  attorney's  fees  agreed  up- 
on; so  that  the  question  to  be  determined  Is, 
was  the  deed  mentioned  Intended  to  be  an 
absolute  deed,  as  expressed  on  its  face,  or 
was  it  Intended  to  be  a  mortgage  for  the  se- 
curity of  a  reasonable  attorney's  fee?  This 
Is  a  case  of  pure  conflict  of  testimony.  This 
court  has  often  said,  where  the  Jury— or, 
when  tried  by  the  court,  the  court— had 
weighed  the  testimony,  this  court  would  not 
disturb  sndi  findings,  when  tb&ee  was  suffi- 
cient testimony  to  sustain  the  .same.  It  is 
urged  by  the  appellant  that  the  testimony  In 
this  case,  where  the  relation  of  attorney  and 
client  is  shown  to  exist,  must  be  weighed  by 
a  different  scale  from  that  employed  In 
weighing  testimony  generally.  While  It  is 
true  that,  where  this  relationship  exists, 
courts  will  closely  inspect  the  testimony,  and 
the  whole  transaction  between  the  attorney 
and  client,  yet  It  seems  to  us  that,  under 
the  drctunstanees  of  this  particular  case,  this 
deed  cannot  be  construed  with  reference  to 
any  particulkr  relationship,  but  that  it  be- 
comes a  case  involving  simply  the  credibil- 
ity of  witnesses.  The  appellant  swears  that 
the  deed  was  intended  as  a  mortgage,  and 
that  no  specific  amount  of  attorney's  fees 
was  agreed  upon.  This  testimony  is  flatly 
contradicted  by  respondent  Likens,  who 
swears  positively  that  there  was  no  talk  or 
understanding  about  any  security,  but  that, 
after  considerable  discussion  as  to  what  their 
attorney's  fees  should  be.  It  was  positively 


onderstood  and  agreed  that  tb^  were  to 
have  a  deed  and  absolute  title  to  one-elgiitli 
of  the  land  for  their  fees.  In  axisver  to  the 
question  if  It  was  not  understood  that  th«y 
were  to  hold  the  land  until  the  attorney's 
fees  were  paid,  the  witness  testified:  "Xo, 
sii';  I  understood,  and  he  understood,  that 
we  were  to  have  absolute  title  to  one-^^th 
of  that  land  for  our  fees.  There  was  no  un- 
derstanding, or  anything  said,  about  any 
othei'  arrangement.  We  were  to  have  the 
absolute,  unqualified  ownership.  Q.  Did  yoa 
tell  him  the  effect  of  making  that  deed  to 
you?  A.  He  knew  It  was  a  deed,  and  that 
we  were  going  to  record  It  Q.  Did  yon  tea 
him  as  to  the  effect  of  that  deed. — that  it 
meant  an  absolute  deed  of  one-eigtath  of  all 
of  that  property,— at  the  time  the  deed  was 
executed?  A.  The  agreement  was  that  we 
were  to  have  a  wairanty  deed  for  an  un- 
divided one-eighth  of  the  property,  and  that 
warranty  deed  was  executed  according  to 
that  agreement."  It  seems  to  us  tbat  this 
becomes  simply  a  question  of  veracity,  and 
that  one  or  the  other  of  these  witnesses  was 
not  telling  the  truth,  and  that,  if  the  court 
believed  the  testimony  of  respondent,  it  could 
not  believe  the  testimony  of  appellant,  and 
that  no  relation  of  attorney  and  client,  or 
any  other  relation,  could  affect  the  credibility 
of  the  witnesses,  so  far  as  the  weight  of 
testimony  was  concerned.  Nothing  in  this 
case  showed  that,  by  reason  of  the  relation- 
ship of  attorney  and  client,  any  advantage 
was  taken  of  the  want  of  technical  under- 
standing on  the  part  of  the  appellant  It 
was  a  plain  proposition,  which  any  man  ot 
ordinary  understanding,  outside  of  the  legal 
profession,  could  comprehend.  The  record 
shows  that  the  appellant  was  a  man  having 
had  some  experience  with  deeds  and  mort- 
gages, and  he  evidently  knew  the  difference 
between  a  deed  and  a  mortgage.  If  his  tes- 
timony is  true,  the  fact  is  that  the  instru- 
ment was  intended  as  a  mortgage  to  secure 
the  attorney's  fees.  If  the  testimony  of  the 
respondent  is  true,  the  fact  Is  that  the  in- 
strument was  intended  as  an  absolute  deed 
or  payment  of  the  attorney's  fees.  And,  as 
we  have  before  said,  It  Is  simply  a  qnestlpn 
of  which  witness  was  telling  the  truth.  The 
court  who  heard  the  testimony  believed  the 
testimony  of  resi>ondent,  and  we  think  that, 
from  all  the  circumstances  of  the  case,  he 
was  justlfled  In  so  believing. 

We  recognize  the  force  of  the  authorities 
cited  by  the  learned  attorney  for  the  appel- 
lant to  the  effect  that,  when  the  relation  of 
attorney  and  client  Is  shown.  It  devolves  up- 
on the  attorney  to  show  the  entire  fairness 
of  the  transaction,  and  that  the  reasonable 
value  of  the  services  was  equal  to  the  value 
of  the  land  deeded.  But  these  cases  are  not 
in  point  here.  Hits  question  of  the  unequal 
value  of  the  services  and  the  land  was  not 
raised  by  the  pleadings.  It  Is  nowhere 
claimed  in  the  complaint  that  the  services 
were  not  commensurate  with  the  value  of  the 
jigitizod  by  vjO 
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land,  but  appellant  alleges  that  he  has  been 
put  to  great  expense  and  cost  by  reason  of 
tJie  misconduct  of  the  defendants  while  em- 
ployed by  him  as  his  attorneys,  and  that  the 
amount  of  such  expense  and  costs  is  far 
greater  than  the  reasonable  value  of  all  serv- 
ices rendered  by  said  defendants  as  his  at- 
torneys. While  It  does  not  appear  to  us  that 
tills  allegation  Is  borne  out  In  any  manner  by 
the  testimony,  yet  any  act  of  negligence  on 
tlie  part  of  the  attorneys  subsequent  to  the 
making  of  the  deed  could  not  be  taken  into 
consideration  in  determining  the  intention 
of  the  parties  at  the  time  of  the  execution  of 
the  deed.  We  think,  under  all  the  circum- 
stances of  the  case,  that  the  findhig  of  the 
court  below  was  Justified  by  the  testimony, 
and  the  judgment  will  therefore  be  affirmed. 

ANDERS,  HOYT,   STILES,  and   SCOTT, 
JJ.,  concur. 


EUREKA  SANDSTONE  CO.  v.  PIERCE 
COUNTY  et  al. 
(Supreme  Court  of  Washington.    Feb.  12, 1894.) 
CouNTiKS— Liability  to  Qabhishmbnt. 
Where    the   statute,    in   general    terms, 
makes  the  county  a  body  corporate,  which  may 
sne  and  l>e  sued  "in  the  manner  prescribed  by 
law,"  a  further  proyision  that  it  can  only  be 
sued  ou  contract  after  rejection  of  the  claim  by 
the  board  of  commissioners  will  protect  it  from 
garnishment  on   a   contract  claim   not   so   re- 
jected.    Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  the  Eureka  Sandstone  Company 
against  the  county  of  Pierce,  garnishee,  and 
John  T.  Long  and  others.  Garnishment  dis- 
missed.   Plaintiff  appeals.     Aflbrmed. 

Arthur  N.  Jordan,  for  appellant  W.  H. 
Sneii,  Pros:  Atty.,  and  Cbas.  Bedford,  tor  re- 
spondent Pierce  county.  Crowley  &  Sullivan, 
for  respondeat  J.  T.  Long. 

HOYT,  J.  Plaintiff  brought  this  action 
against  J.  T.  Long  and  others  to  recover  tac 
goods  sold  and  delivered,  and  instituted  pro- 
ceedings, by  way  of  garnishment,  against  the 
coimty  of  Pierce,  The  county  appeared,  and 
asked  to  be  dismissed  without  answer,  on 
the  ground  that  It  could  not  be  held  liable 
as  a  garnishee  defendant.  Its  application 
was  granted,  and,  from  the  order  dismissing 
it  without  answer,  this  appeal  is  prosecuted. 

The  briete  of  the  respective  parties  have 
gone  extensively  into  the  question  of  the  lia- 
trfllty  of  a  county  in  this  state  as  garnishee 
in  a  snit  against  the  principal  defendant  We 
do  not  find  it  necessary  to  discuss  many  of 
the  questions  presented  by  the  briefs.  There 
is  much  force  in  the  position  of  the  respond- 
ent tliat  public  policy  will  not  allow  the  bual- 
nesB  of  a  county  to  be  interrupted  by  pro- 
ceedings of  this  kind;  but  we  do  not  need 
to  say  anything  in  regard  to  that  question. 
Under  the  statute  law  of  this  state,  a  county 


can  only  be  sned  upon  a  contract  liabUlty 
after  the  rejection.  In  whole  or  in  part,  t^ 
the  board  of  county  commissioners,  of  a  claim 
against  the  county  growing  out  of  sa6h  liabil- 
ity; and  the  general  provision,  in  the  stat- 
utes relied  upon  by  appellant,  that  counties 
are  bodies  corporate  and  may  sue  or  be  sued, 
must  be  interpreted  in  the  light  of  otbor  pro- 
visions of  the  statute,  pointing  out  the  man- 
ner in  wliich  it  may  be  sued.  This  would 
probably  be  so  if  such  section  contained  no 
express  reference  to  other  provisions  of  the 
statute,  and,  when  the  right  to  sue  Is  ex- 
pressly limited  to  "the  manner  prescribed  by 
law,"  it  is  made  clear  that  such  section 
must  be  construed  In  the  light  of  other  stat- 
utory provisions.  It  must  follow  that  the 
principal  defendant  could  not,  under  the  cir- 
cumstances disclosed  by  this  record,  main- 
tain an  action  against  the  county.  If  he  can- 
not do  so,  the  plaintiff  cannot,  as  the  general 
rule  Is  that  garnishment  wlU  only  lie  whoi 
an  action  could  be  maintained  by  the  prin- 
cipal defendant  We  have  been  unable  to 
discover  anything  in  the  statute  relating  to 
garnishment  that  in  any  way  tends  to  change 
the  rule  as  to  suits  b^g  instituted  against 
a  cotmty;  and,  as  the  same  principle  of  pub- 
lic policy  would  require  that  counties  should' 
be  excused  from  responding  In  garnishee  pro- 
ceedings as  In  suits  by  principal  defendants, 
there  is  nothing  to  show  why  the  general 
rule  abov«  referred  to  should  not  have  force. 
What  we  have  said  has  been  upon  the  sup- 
position that  the  stati^te  as  to  garnishment 
was  broad  enough  to  make  it  applicable  to 
counties,  but  as  to  whether  or  not  this  is  so 
is  a  question  of  grave  doubt;  but,  the  other 
reasons  which  we  have  suggested  being  sof- 
ficlent  to  sustain  the  aotlon  of  the  court  be- 
low, it  is  not  necessary  for  ns  to  say  anything 
In  regard  thereto.  The  order  appealed  from 
most  be  affirmed. 

STILES  and   SCOTT,  JJ.,  concur.     DUN- 
BAR, a  J.,  dissents: 


BEICHENBACH  t.  SAOD  et  aL 

(Supreme  Court  of  Washington.    Feb.  18, 18D4.) 

Appeal— Record  or  JtmoiissT. 

1.  There  Is  no  judgment  of  record  from 
which  an  appeal  can  be  taken  when  the  judg- 
ment prepared  by  the  court  was  lost,  never 
found,  and  never  entered. 

2.  A  lost  and  unentered  judgment  will  not 
be  reversed  when  the  only  record  thereof  U  an 
affidavit  by  appellee's  attorney  attempting  to 
describe  it 

Appeal  from  superior  court.  Fierce  county; 
Frank  Allyn,  Judge. 

Action  by  Charles  Reichenbach  against 
Frank  Sage,  B.  L.  Stratton,  John  F.  Hart, 
James  Hambly,  and  Hugh  McMillan  on  con- 
tract. From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Appeal  dismissed. 

Town  &  Dillon,  for  appellanta.    Taylor  & 

McKay,  tot  respondent  f^^^m]^ 
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DUNBAR,  G.  J.  Respondent  mores  to  dis- 
miss the  appeal  herein,  for  the  re&sons:  (1) 
that  the  appeal  was  not  taken  or  perfected 
within  the  time  required  by  law;  (2)  the 
notice  of  appeal  does  not  refer  to  any  judg- 
ment or  describe  any  Judgment  in  this  case; 
(3)  that  the  notice  of  appeal  was  not  served 
or  given  as  required  by  law. 

It  appears  from  the  record  In  this  case  that 
the  Judgment  which  was  prepared  by  the 
court  was  lost,  was  never  found,  and  never 
was  entered;  so  that  there  is  no  Judgment  of 
record  from  which  an  appeal  can  be  taken. 
There  is  set  forth  in  the  record  an  affidavit 
of  E.  W.  Taylor,  who  was  attorney  for  re- 
spondHit  below,  which  attempts  to  describe 
the  Judgment;  but  this  does  not  constitute 
such  record  of  a  Judgment  as  would  warrant 
the  reversion  of  the  original  Judgment  by 
this  coiurt.  The  court  not  being,  then,  prop- 
erly informed  what  the  Judgment  Is  that  1> 
appealed  from,  It  Is  impossible  tar  us  to  re- 
view it.    The  appeal  is  tha-efore  dismissed. 

ANDERS.  STILES,  and  SCOTT,  JJ.,  con- 
cur.    HOYT,  J.,  concurs  in  the  result 


SOULBS  V.  McLEAN  et  ol. 
(Supreme  Court  of  Washington.    Feb.  20, 1894.) 

COBTB    OJf  AFPEAL,  —  USSEOBSSABT  TbANSOKIPT  — 

Approving  Appbjx  and  Stat  Bouds  —  Wbbh 
Allowed. 

1.  Costs  for  unnecessary  part  of  a  transcript 
will  not  be  disallowed  ^  motion  of  the  defeat- 
ed party  in  the  supreme  court,  where  such  un- 
necessary part  conaista  of  matters  made  part  of 
the  transcript  by  Acts  1891,  p.  345,  §  15. 

2.  The  clerk  of  the  trial  court  is  not  en- 
titleJ  to  any  fees  for  approving  appeal  and  stay 
bonds,  since  there  is  no  statute  authorizing  him 
to  approve  them. 

Motion  to  retax  costs.    Motion  sustained 
in  part,  and  denied  In  part. 
For  forma  opinion,  see  35  Pac.  364. 

SCOTT,  3.  A  motion  to  retax  costs,  and 
to  strike  therefrom  certain  items  taxed  as 
fees  of  the  clerk  of  the  superior  court,  which 
relate  to  filing  anu  making  copies  of  the 
notice  of  appeal,  the  appeal  bond,  the  bond 
(or  stay  of  proceedlngE,  and  for  approving 
said  bonds,  and  to  disallow  $40  of  the 
$91  taxed  for  making  the  transcript,  on  the 
ground  that  said  sum  of  $40  vns  incurred  lor 
transcribing  the  original  complaint  and  an- 
swer, which  It  is  claimed  was  unnecessary, 
as  there  had  been  amended  pleadings  filed, 
has  been  male,  and  submitted  to  the  court 
by  stiptilation,  without  argument,  and  with- 
out any  proof  as  to  how  much  the  cost  of 
transcribing  said  original  pleadings  by  said 
clerk  amounted  to. 

It  seems  that  this  appeal  was  taken  under 
the  appeal  law  of  1881,  which,  by  section  15, 
p.  346,  made  all  of  such  matters  a  part  of 
the  transcript.  Much  of  it  was  unnecessary 
to  a  hearing  of  said  cause  in  this  court,  and 
the  expense  of  transcribing  the  same  might 


have  been  avoided  bj  the  parUes  Isy  taking 
action  at  the  proper  time,  Imt,  It  having 
been  the  duty  of  the  clerk  to  transcribe  it 
otherwise,  such  action  by  the  respondents  It 
now  too  late.  The  item  of  $2  for  approving 
said  bonds  will  be  disallowed,  as  'we  are  un- 
aware of  any  law  authorizing  tbe  clerk  to 
approve  the  same.  Otherwise  tbe  motion 
will  be  denied. 

DUNBAR,   O.   J.,  and   ANDERS,    UOXT, 
and  STILES.  JJ.,  concur. 


FORD  ▼.  DURIE,  (Xty  TnMMortr. 
(Supreme  Court  of  Washington.    Feb.  23,  18M.) 

Tax  Dssd— What  Statuts  OoTxam. 
The  law  in  force  at  the  time  land  is  wdA 
for  taxes,  and  not  the  statute  in  force  at  tbe 
time  a  tax  deed  is  made,  governs  the  execnticn 
of  such  deed  by  the  treasurer. 

On  rehearing.    Denied. 

For  prior  report,  see  35  Pac  696^ 

HOTT,  J.  Upon  the  hearing  of  thia  cause 
the  argument  was  confined  to  a  single  ques- 
tion, and  the  opinion  heretofore  filed  had 
reference  only  to  that  question.  The  peti- 
tion tor  rehearing  calls  to  our  attention  the 
fact  that  such  opinion,  technically  construed, 
would  warrant  the  conclusion  that  title  stat- 
ute of  1S93  would  constitute  tbe  law  under 
which  the  deed  In  question  shoidd  be  ex- 
ecuted by  the  treasurer.  We  therefore  deem 
it  necessary  now  to  say  that  we  did  not 
Intend  so  to  hold.  The  sale  was  made  when 
the  law  of  1891  was  in  force,  and  the  right 
to  the  deed  then  fixed,  except  that  the  time 
in  which  the  property  coold  be  redeemed  had 
not  fully  expirad.  Under  these  circumstan- 
ces the  pow»  of  the  legislature  to  provide 
that  the  right  whldi,  under  the  law.  would 
become  fully  vested  by  the  lapse  of  time, 
should  be  taken  away,  imless  something 
which  constituted  an  additional  burden  up- 
on tbe  purchaser  should  be  performed  by 
him,  may  well  be  questioned.  It  is  not 
however,  necessary  that  we  should  decide  as 
to  that  as,  In  our  opinion,  the  law  of  1803, 
for  otber  reasons,  did  not  apply  to  the  sale 
hi  question.  Under  such  statute,  the  right 
of  the  purchaser  would  be  entirely  destroy- 
ed, unless,  within  41  days  after  the  passage 
of  the  act  he  took  the  additional  step  re- 
qtilced.  This  was  not  a  reasonable  time. 
Hence,  under  well-settled  principles  of  stat- 
utory oonstractlon.  It  must  be  held  that  such 
statute  was  not  applicable  to -the  sale  in 
question. 

STILES.  ANDERS,  and  SCOTT,  JJ.. 

cur. 


WEBSTER  V.  SBATTLB  TRUST  CO.  et  all 
(Supreme  Court  of  Washington.    Feb.  20, 1891) 

Pbobatb  Covkts— Powbr  to  CoasTRca  Wnxa. 
LTlie  Probate  Code  of  Washington,  by 
neosssary  implioation,  antharlaM  probata  eonti 

•Rehearing  pending.    byVjO 


•Wiish.) 


WEBSTER  f».  SEATTLE  TRUST  CO. 


1083 


to  conitnie  wills,  so  far  as  may  be  necessary  to 
«ffect  the  distribution  or  partition  of  estateB 
which  they  are  required  to  make. 

2.  Such  Code,  in  so  far  as  it  confers  sndi 
jurisdiction,  is  not  in  conflict  with  the  organic 
act  (10  Stat  172)  creating  the  probate  courts, 
and  providing  that  their  jurisdiction  shall  be 
"as  limited  by  law." 

On  rehearing.    Denied. 

For  prior  r^ort,  aee  33  Pac.  '970. 

STIIiES,  J.  OwlDg  to  the  peculiar  disposi- 
tion made  of  this  case  at  the  May,  1UU3, 
session  of  the  coTirt,  a  petition  for  rehearing 
was  granted,  as  matter  of  course;  and  argu- 
ment has  been  heard  upon  the  question  sng- 
Kcsted  by  the  former  decision,  yIz.  the  final- 
ity of  the  judgment  of  the  probate  court  of 
Jefferson  county,  decreeing  distribution  of 
the  estate  of  Henry  A.  Webster.  The  re- 
spondent' anbmlts  that  this  decree  was  not  a 
binding  adjudication,  because  the  court 
which  rendered  It  did  not  have  jurisdiction 
of  the  subject-matter  of  It,  and  was  also 
without  Jurisdiction  to  render  a  decree  that 
the  will  was  void,  or  that  the  decedent  died 
Intestate.  In  order  that  there  may  be  no 
uiistalte,  we  quote  the  three  propositions 
made  to  the  brief.  In  fuU,  viz.:  "(1)  Assum- 
ing for  the  moment  that  the  provisions  of 
the  probate  practice  act  of  the  territory,  in 
force  during  the  administration  of  the  Web- 
ster estate,  were  within  the  legislative  pow- 
ers of  the  territorial  legislature,  and  that  the 
legislature  intended  thereby  to  vest  In  said 
court  Jurisdiction  to  construe  wills  of  dece- 
dents, and  render  decrees  of  distribution  In- 
volving the  construction  of  wills,  which  de- 
crees should  have  the  binding  force  of  prior 
adjudications  upon  questions  of  disputed 
titles  subsequently  raised,  nevertheless  said 
probate  court  could  have  no  Jurisdiction  to 
decide  that  a  p^son.who  loft  a  will  did  in 
fact  die  intestate,  and  could  have  still  less 
Jurisdiction  to  distribute,  under  the  laws  of 
descent,  the  estate  of  one  who  himself,  by 
bis  wiU,  had  otherwise  distributed  Ills  own 
estate,  as  was  attempted  in  this  case.  Or, 
to  state  the  proposition  in  other  words,  the 
court  being  one  of  special  and  limited  juris- 
diction, deriving  all  Its  powers  from  stat- 
utes, and  being  required  to  proceed  within 
certain  limits  ma];]£ed  out  by  the  statute,  and 
it  appearing  on  the  face  of  Its  proceedings 
that  in  distributing  the  estate  of  one  who 
died  testate,  as  though  he  had  died  intestate^ 
and  otherwise,  or  to  other  persons  than  di- 
rected by  the  will,  it  has  exceeded  the  au- 
thority given  It  by  the  statute,  its  decree  la 
absolutely  void,  and  should  be  treated  as  a 
nullity.  (2)  Assuming  that  the  provisions  of 
the  said  probate  practice  act  did  not  in  any 
respect  conflict  with  the  organic  act,  never- 
thdess  the  leglslatiUTe  did  not  Intend  by  said 
act  to  vest  in  said  court  jurisdiction  to  con- 
strue a  will,  or  to  render  a  decree  distribut- 
ing real  property  devised  by  will,  where  the 
decree  Involved  the  determination  of  doubt- 
ful provisions  of  a  will,  or  the  constructiiHi 


of  a  wUl  at  all;  certainly,  not  that  a  decree 
so  rendered  should  be  of  force  as  a  binding 
adjudication  of  property  rights  between  per- 
sons in  esse.  (3)  If  the  said  legislature  so 
intended,  the  provisions  of  said  act,  bo  far 
as  calculated  to  effectuate  such  intention, 
were  and  are  in  conflict  with  the  organic 
act,  and  therefore  void."  Reduced  to  simple 
terms,  these  propositions  are:  (1)  The  pro- 
bate court  had  no  power  to  construe  a  will; 
(2)  the  decree  entered  involved  the  construc- 
tion of  a  will;  (3)  therefore,  the  decree  was 
void.  Certainly,  no  more  Important  matter 
has  come  up  for  omr  determination,  stoce  wc 
cannot  but  be  aware  that  the  probate  courts 
of  the  territory,  for  well-nigh  40  years,  pro- 
ceeded as  they  were  apparently  directed  by 
the  statute,  and  made  many  decrees  such  as 
that  here  in  controversy. 

The  organic  act  (10  Stat.  172)  created  the 
territorial  probate  cotirts,  and  provided  that 
their  jurisdiction  should  be  "as  limited  by 
law."  This  phrase,  "as  limited  by  law," 
was  construed  in  Ferris  v.  Higley,  20  Wall. 
375,  to  mean  that  the  territorial  probate 
courts  should  have  such  Jiu'isdictlon  as  the 
history  of  English  and  American  Jurispru- 
dence shows  to  have  been  conferred  upon 
courts  organized  for  the  establishment  of 
wills  and  the  administration  of  the  estates  of 
decedents,  with  such  functions  as  have  been 
added  by  statute  concerning  the  guardian- 
ship of  infants,  allotment  of  dower,  and  oth- 
ers related  more  or  less  to  the  same  general 
subject  The  legislature  of  Utah  had  at- 
tempted to  make  the  probate  cotirts  of  that 
territory  cotirts  of  general  Jurisdiction,  co-or- 
dinate in  their  powers  with  the  district 
courts;  and  cotm^el  argued  that,  as  the  au- 
thority conferred  upon  the  legislature  ex- 
tended to  all  rightful  subjects  of  legislation, 
the  deflnltion  of  the  Jurisdiction  of  the  pro- 
bate courts  was  within  th&t  authority,  and 
that  the  law  meant  by  the  phrase  "as  limit- 
ed by  law"  was  the  acts  of  the  territorial  leg- 
islature, to  the  absence  of  congressional  en- 
actment. These  positions  were  denied,  and 
the  law  was  held  void,  but  in  deciding  the 
case  the  court  said:  "We  are  not  prepared  to 
say  that,  in  deciding  what  law  Is  meant  to 
this  phrase,  'as  limited  by  law,'  we  are  whol- 
ly to  exclude  laws  made  by  the  legislature  of 
the  territory.  There  may  be  cases  wh«e 
that  legislature,  conferring  new  rights  or 
new  remedies,  or  establishing  anomalous 
rules  of  proceedings  within  their  legislative 
power,  may  direct  In  what  court  they  shall 
be  held.  Nor  are  we  called  upon  to  deny 
that  the  ftmctlcms  and  powers  of  the  pro- 
bate courts  may  be  more  si>eciflcally  defined 
by  toTitorial  statutes,  within  the  limit  of  the 
general  idea  of  the  nature  of  probate  courts, 
or  that  certato  duties  not  strictly  of  that 
character  may  be  Imposed  on  them  by  that 
legislation."  Locknane  v.  Martin,  1  Kan. 
494;  Moore  v.  Koubly,  1  Idaho,  55;  McCray 
V.  Baker,  3  Wyo.  192,  18  Pac.  749,— are  to 
the  same  effect,  each  holding 
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torlal  legislature  was  Incompetent  to  confer 
Qiwn  the  probate  courts  general  Jurisdiction 
in  law  and  equity.  Moore  v.  Koubly  con- 
strued a  statute  of  Wastiington  Territory, 
and  the  decision  was  cited  with  approval  in 
Ferris  v.  Higley.  Chadwiclt  v.  Chadwick,  6 
Mont.  506,  13  Pac.  385,  held  that  a  territorial 
probate  court  could  not  entertain  a  proceed- 
ing, even  upon  stipulation,  where  the  gist  of 
the  relief  asked  was  the  construction  of  a 
will,  because  the  construction  of  wills  is  a 
branch  of  equity  jurisprudence,— a  proposi- 
tion not  to  be  In  the  least  questioned.  No 
statute  is  referred  to  in  the  Montana  case  as 
support  for  the  Jurisdiction  there  exercised 
by  the  probate  court,  nor  do  counsel  in  this 
case  contend  that  there  has  been  any  at- 
tempt to  confer  upon  the  probate  courts  of 
Washington  Territory  anything  in  the  way 
of  general  chancery  powers,  including  this 
matter  of  construing  wills.  But  it  does  ap- 
pear that  when  this  will  was  probated  our 
statute  expressly  authorized  the  court  to  do 
what  it  did  In  distributing  portions  of  the 
estate  to  the  minor  children,  and,  unless  the 
authority  conferred  and  exercised  contra- 
yened  the  law  of  congress,  its  action  was 
lawful.  CJongress  left  the  entire  matter  of 
declaring  who  might  make  wills,  who  inher- 
it, and  what  should  constitute  a  will,  to  the 
territorial  legislature.  Neither  did  it  assume 
to  interfere  with  the  method  of  administer- 
ing estates,  or  with  their  custody  during  Eid- 
mlnistration,  or  with  the  means  and  manner 
of  distribution.  The  legislature  enacted  a 
code  of  laws  governing  these  subjects,  and 
intrusted  the  administration  of  them  to  the 
probate  courts,  which  it  might  lawfully  do, 
unless,  in  some  given  particular,  the  Jurisdic- 
tion thus  conferred  transgressed  the  limita- 
tion fixed  by  congress.  In  this  Probate  Code 
there  is  no  attempt  to  confer  general  equity 
powers,  but  there  is  some  delegation  of  equi- 
ty power  in  connection  with  the  subject-mat- 
ter of  the  law.  For  instance,  probate  courts 
were  authorized  to  partition  real  estate  in 
aid  of  final  distribution,  (chapter  108,  Code 
1881;)  and  partition,  in  the  absence  of  statu- 
tory provisions,  is  a  distinct  branch  of  equi- 
ty, and  yet  it  is  quite  commonly,  in  this 
country,  within  the  Jurisdiction  of  probate 
courts.  17  Am.  &  Bng.  Bnc  Law,  p.  712; 
Woemer,  Adm'n,  §  567.  Under  provisions  of 
the  constitution  and  the  statutes  of  Oregon, 
which  were  very  materially  different  from 
ours,  the  supreme  court  of  that  state,  in 
Hanner  v.  Silver,  2  Or.  337,  held  that  upon 
the  discbarge  of  the  administrator  the  real 
estate  went  directly  to  the  heirs  at  law, 
without  any  order  or  decree  therefor,  and 
that,  therefore,  the  probate  court  had  no 
power  to  make  partition.  The  difference  re- 
marked as  existinfc  between  the  law  of  Ore- 
gun  and  that  of  Washington  consists  in  the 
provision  of  our  Code,  (1881.)  §  1444,  which 
Is  that  the  administrator  or  executor  shall 
take  possession  of  and  hold  the  estate,  both 
real  and  personal,  "until  the  estate  shall  be 


settled  or  delivered  over,  by  order  of  tbe  prrv 
bate  court,  to  the  heirs  or  devisees,"  and  in 
the  elaborate  rules  governing  piirtltlons  con- 
tained in  chapter  108-  Concerning  the  dis- 
tribution, the  provisions  of  two  sections  in 
this  chapter  are  as  precise  as  language  coaH 
make  them,  viz.:  "Sec.  1581.  Upon  tbe  set 
tlement  of  tbe  account  of  the  executor  or  ad- 
ministrator or  at  any  subsequent  time,  np(<B 
the  application  of  the  executor  or  adminis- 
trator, or  any  hrfr,  devisee  or  legatee,  the 
court  [meaning  the  probate  court]  sball  pro- 
ceed to  distribute  tbe  residoe  of  tbe  estate 
among  the  persons  who  are  by  law  entifled 
Sec.  1582.  In  tbe  decree  the  court  sliiD 
name  the  person  and  the  portion  or  part  tp 
which  each  shall  be  entitled;  and  such  per- 
sons stiali  have  the  right  to  demand  and 
recover  their  respective  shares  from  the  ex- 
ecutor or  administrate^',  or  any  person  Iut- 
ing  the  same  in  possession."  Sabeequent 
sections  provide  for  partition  by  the  same 
court  when  the  respective  shares  are  not 
separated  and  distinguished,  upon  request 
As  aflTecting  the  personal  estate,  tbese  sec- 
tions of  our  statute  declare  notbing  moK 
than  the  common  law  of  courts  of  probate; 
with  few  exceptions;  for  their  sole,  ultimate 
purpose  is  distribution,  and,  unless  they  are 
clothed  with  some  authority  to  determine  the 
persons  by  law  entitled  to  shares  tn  tbe  es- 
tate, that  purpose  would  be  defeated. 

Respondent  insists  that,  in  tbe  case  of  a 
will,  the  probate  court  could  do  but  two 
things,  viz.  establish  the  will,  and  distn'bate 
the  estate  to  the  x>erBons  designated  in  it  as 
devisees,  leaving  the  claims  of  third  persons 
to  be  asserted  by  proper  action  In  the  courts 
of  general  Jurisdiction.  But  the  statute  wiH 
not  admit  of  that  construction  for  the  par- 
poses  of  tills  case.  Section  1325  directs  tbe 
probate  court,  in  cases  where  children  are  not 
provided  for,  to  assign  to  them  sncb  propffl-- 
tlon  of  the  estate  as  they  would  have  been 
entitled  to  had  there  been  no  will,  and  doses 
with  these  words:  "And  all  the  otber  taein, 
devisees  and  legatees  diall  refund  tbeir  inv- 
portional  part"  But  the  legislature  was  not 
content  with  tAiis  direction  in  general  terms, 
and  added  section  133G,  as  follows:  "Whea 
any  devisees,  legatees  or  heirs  shall  be  re- 
quired to  refund  any  part  of  the  estate  re- 
ceived by  them,  for  tbe  purpose  of  making 
up  the  share,  devise  or  legacy  of  any  otlier 
devisee,  legatee  or  heir,  the  probate  coon, 
upon  the  petition  of  the  person  entitled  to 
contribution  or.  distribution  of  such  estate, 
may  order  the  same  to  be  made,  and  enforce 
such  ordO'."  Now,  although  It  is  nowbt>re 
stated,  in  terms,  that  the  probate  roort 
should  have  power  to  construe  a  wUL  Tick 
portions  of  the  statute  compel  the  conclusion 
that,  in  so  far  as  construction  may  ha  vc  Lves 
necessary  to  accomplish  the  ends  i>rovide-i 
for,  the  Jurisdiction  to  construe  was  con- 
ferred. The  petition  for  probate  of  the  •n-Ul. 
filed  by  the  respondent,  made  it  .nppenr  to 
the  probate  court,  at  the -commencement  at 
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the  proceedings,  that  the  survivors  of  the 
deceased  were  herself  and  two  minor  children. 
Proof  of  the  will,  In  Its  entirety,  followed; 
and  in  due  time,  after  settlement  of  the  ex- 
ecutrix's final  account,  sbe  petitioned  for  the 
distribution  of  the  residue  of  the  estate  to 
the  persons  entitled.  A  bearing  was  had 
upon  the  petition,  after  notice,  and  the  court 
made  the  usual  findings  of  fact,  and  further 
found  that  respondent  was  the  wife  of  the 
deceased,  and  that  the  two  minors  were  his 
children;  that  the  children  were  born  after 
tbe  execution  of  the  will;  and  that,  by  rea- 
son of  their  not  being  mentioned  in  the  will, 
their  father  died  intestate.  The  conclusion 
of  law  found  was:  "That  said  Mary  E. 
Webster,  widow  of  deceased,  in  accordance 
with  the  law,  is  entitled  to  one-third  of  the 
separate  real  property,  and  the  one-half  of 
the  community  property,  real  and  personal, 
•  •  •  and  that  the  said  descendants  [Hfetty 
Amelia  Webster  and  Betsy  Bartlett  Webster, 
minors]  of  deceased  are  entitled  to  the  residue 
in  equal  portions."  Deci-ee  at  length  accord- 
ingly. The  course  taken  was  in  strict  ac- 
cordance with  the  statnte,  except  that  the 
conclusion  tl^t  the  deceased  died  Intestate 
was  not  quite  true,  inasmncb  as  the  intestacy 
was  limited  to  the  children,  and  the  distribu- 
tion was  to  the  widow  and  children,  as 
though  there  were  no  will,  whereas  the  will 
remained  In  force  as  to-all  that  portion  of  tbe 
estate  not  distributed  to  tbe  children.  But 
tbe  cfTect  was  the  same,  so  far  as  tbe  pro- 
portions allotted  to  the  wife  and  children 
were  concerned. 

Under  this  state  of  facts,  tbe  only  ques- 
tion which  can  occur  to  disturb  this  decree 
of  distribution  Is  that  as  to  whether.  In  con- 
ferring such  a  power  upon  the  probate  courts, 
— conceding  It  to  l>e  a  power  to  construe  a 
will,  and  therefore  equitable  in  its  nature,— 
the  legislature  overstepped  the  boimds  im- 
plied In  the  organic  act  by  the  words,  "as 
provided  by  law."  Tbe  case  of  Ferris  v.  Hig- 
ley,  above  cited,  throws  n»  positive  light  up- 
on this  question,  as  it  is  addressed  solely  to 
the  matter  of  tbe  general  jurisdiction  in  law 
and  equity  sought  to  be  conferred  upon  pro- 
bate courts  in  Utah.  But  it  is  implied,  we 
ttainlc,  that  the  federal  supreme  court  would 
probably  not  have  held  a  statute  of  a  terri- 
t<»7  void  wbicb  contained  the  provisions  of 
our  statute,  for  it  said:  "Nor  are  we  called 
on  to  deny  tbat  tbe  functions  and  powers  of 
the  probate  courts  may  be  more  specifically 
defined  by  territorial  statutes  within  the 
limit  of  the  general  idea  of  the  nature  of 
probate  courts,  or  that  certain  duties  not 
Btrictly  of  that  character  may  be  imposed  on 
them  by  legislation."  Courts  of  probate.  In 
this  country,  usually  depend  upon  statutes  for 
their  jurisdiction  and  procedure,  and  a  num- 
ber of  cases  are  dted  to  our  attention  where 
tbe  power  here  in  discussion  has  been  de- 
nied, because  not  found  in  tbe  statute  law. 
In  Hanscom-  v.  Marston,  (Me.)  19  Atl.  460,  it 
was  held  that  the  probate  courts  of  Maine 


bad  no  jurisdiction  to  adjudicate  the  distri- 
bution of  a  residuary  estate.  "The  executor," 
it  was  said,  "like  otha:  ofllcers,  must  leam 
the  law;  and,  like  many  other  officers,  he 
can  obtain  from  the  equity  court  an  au- 
thoritative construction  of  the  wilL"  But 
it  waa  also  said  that  "such  power  is  given  to 
probate  courts  In  some  other  states;"  and  a 
reference  to  Woemer's  Law  of  Administra- 
tion (chapter  61)  shows  how  general  this 
jurisdiction  is.  Section  567  treats  of  probate 
partitions  of  real  estate  in  equally  general 
terms.  The  "as  limited  by  law"  of  congress 
must  have  contemplated  such  laws  of  distri- 
bution as  were  commonly  in  force,  and  laws 
similar  to  our  own  exisrted  long  before  1853. 
In  Shelby's  Ex'rs  v.  Shelby,  6  Dana,  60,  in 
1838,  it  was  held  that.  In  the  case  of  children 
improvided  for,  the  circuit  court,  which  was 
the  court  of  probate,  ought  to  have  distrib- 
uted their  proper  shares  to  such  children,  it 
appearing  from  tlie  record  that  they  were  en- 
titled under  the  statute.  In  Levins  v.  Stevens, 
7  Mo.  90,  in  1840,  it  waa  assumed,  as  matter 
of  course,  that  the  county  court  wherein  was 
vested  the  probate  jurisdiction  would  have 
been  tbe  "appropriate  and  peculiar  tribunal 
for  the  settlement  of  controversies  of  this 
kind,"  (pretermitted  children,)  but  tbe  statute 
bad  directed  otherwise.  Numerous  cases,  of 
which  Ck)x  V.  Ck)x,  101  Mo.  168,  18  S.  W. 
1055,  Is  a  fair  example,  have  been  cited  to 
us,  in  which  it  has  been  held  that,  where 
the  mere  question  of  admitting  a  will  to 
probate  is  concerned,  tbe  due  execution  of 
it  is  the  only  matter  to  be  inquired  into,  and 
tbat  the  legality  of  the  provisions  contained 
in  tbe  instrument  is  in  no  wise  at  issue.  But 
there  is  no  dispute. before  us  on  tbat  point, 
and  none  is  likely  to  occur. 

Ciounsel  have  urged  upon  us  tbe  view  that 
since  the  probate  court  found  that  Webster 
died  intestate,  and  distributed  the  residue  of 
the  estate  in  the  same  proportions  as  though 
there  bad  been  no  will,  therefore  the  title 
of  the  widow  would  have  to  be  considered  as 
derived  from  the  order  of  distribution  alone. 
But  the  order  did  not  assume  to  declare  the 
Interest  or  estate  which  the  widow  would 
have  in  the  property  distributed  to  her,  and, 
in  not  doing  so,  tbe  court  avoided  any  at- 
tempt at  construction  which  would  have  been 
beyond  its  jurisdiction.  The  will  undoubt- 
edly governs  her  estate  in  such  of  the  prop- 
erty as  she  derived  through  It,  viz.  that  which 
belonged  to  the  separate  estate  of  her  hus- 
band; but,  as  to  the  community  property, 
sbe  has  no  more  than  the  law  gave  her,  for 
her  husband  could  dispose  of  only  one-half 
of  tbat  by  will,  and  that  half  has  been  given 
to  the  children.  The  wUi  did  not  assume  to 
dispose  of  anything  but  what  the  statute  per- 
mitted the  husband  to  devise. 

We  are  therefore  constrained  to  bold,  as 
before,  that  the  statutes  of  the  territory  re- 
quired tbe  prol)ate  court  to  do  just  wbat  was 
done  In  this  case,  so  far  as  it  made  distribu- 
tion  to  tbe  children;  that  its  decree  waa 
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final  and  binding,  unless  appealed  from.  It 
not  being  contrary  to  the  limitations  of  tbe 
wganlc  act;  that  tbe  respondent  did  not  have 
the  title  which  she  bad  contracted  to  con- 
Tey;  and  that  the  disposition  of  the  case 
abOQld  be  as  before  ordered. 

DUNBAR,  C.  J.,  and  ANDERS  and  SCOTT, 
JX.  concur.    HOYT,  J.,  not  sitting. 


WARD  T.  TUCKER. 
(Snpreme  Court  of  Washington.    Feb.  24, 1884.) 
Harinb  Insubanob   Bkokek  —  Action  por  Prb- 

MICMB  — EXFBKSE  OF  TeLEORAMS — WhEN  MAT 

Re<X)ver — Evidence — Burden'  or  Proof.  • 

1.  Where  it  i8  the  custom  for  marine  in- 
surance brokers  to  buy  the  insurance  and  de- 
liver policies  to  the  insured  on  their  own  ac- 
count, a  brolcer  can  recover  of  the  insured  the 
premiums  on  policies  procured  by  him,  though 
he  has  not  paid  such  premiums  to  the  insurer. 

2.  Where  a  marine  insurance  broker  in  the 
state  of  Washington  procures  for  a  customer 
insurance  in  a  foreign  state  and  country,  recov- 
ery of  the  premiums  cannot  be  defeated  because 
the  insurers  are  not  authorized  to  do  business 
in  Washington. 

3.  In  an  action  to  recover  premiums  on  in- 
surance policies,  the  burden  is  on  defendant  to 
■how  that  the  policies  were  not  what  they  pur- 
ported to  be. 

4.  An  insurance  broker  may  recover  of  the 
assured  the  expense  of  the  telegrams  relating  to 
the  insurance  sent  at  the  latter's  request,  with- 
out proof  that  they  were  received  by  the  parties 
to  whom  they  were  sent. 

5.  Where  premiums  are  payable  in  English 
money,  a  witness  may  testify  as  to  the  result 
of  calculations  made  by  him  to  find  the  equiva- 
lent in  money  of  the  United  States. 

On  rehearing.     Denied. 

Vae  prior  report,  see  36  Pac.  128. 

STILES,  J.  It  appears  that  the  record 
showing  aerrice  upon  tbe  respondent  of  tbe 
notice  of  the  settlement  of  the  statement 
of  facts  had  been  supplied  before  this  case 
was  beard,  but  as  it  was  not  boimd  with  tbe 
rest  of  the  transcript,  and  the  case  was  sub- 
mitted on  briefs,  it  escaped  observation. 
Tbe  order  to  strike  is  therefore  revoked, 
and  tbe  case  wLU  be  decided  upon  Its  merits. 

The  respondent  brought  suit,  as  broker,  to 
recover  $583.14,  as  premium  on  certain  ma- 
rine Insurance  policies  procured  by  bim  for 
the  appellant,  as  leasee  of  the  schooner  Alice 
Blancbard,  and  for  $35  expended,  at  appel- 
lant's request,  in  telegraphing  in  connection 
with  the  procurement  of  the  policies.  A 
multitude  of  errors  have  been  assigned  in 
tile  brief,  but  they  seem  to  be  reducible  to 
a  few  classes,  and  we  shall  treat  tbem  in 
that  manner.  So  far  as  the  facts  established 
go,  they  seem  to  us  to  sustain  the  allegations 
of  the  complaint.  Tbe  appellant,  being  les- 
see of  tbe  schooner,  which  was  then  at  sea, 
applied  to  the  respondent,  who  was  a  broker, 
to  procure  for  him  insurance  to  a  given 
amoimt,  at  the  best  rates  obtainable.  By 
means  of  the  telegraph  be  obtained  policies 
in  London  and  St  Paul,  which  were  made 


In  tbe  usual  maaaaf  of  maldng  mch  injctrc- 
moits,  payable  "to  whom  it  hmj  conceoL' 
The  total  premium  was  $2,500,  and  the  short 
or  surrender  rate  was  specified.  Tbe  p<-:.- 
des  were  delivered  by  tbe  respoadent  to  itv 
appellant,  and  were  by  him  axx%pted:  bm 
within  a  short  time,  learning:  that  tbe  vf»- 
sel  had  arrived  safely  In  part,  he  desirii 
that  they  be  canceled,  and  requested  the  r>> 
spondent  to  that  effect.  They  were  canceled, 
and  it  is  tbe  short  rate  and  the  cost  of  tAt- 
grams  tbat  are  sued  for. 

Tbe  first  point  made  is  that  the  respondent 
did  not  show  that  be  bad  actually  paid  the 
premium.  The  gmeral  rule  as  to  agents. 
of  course,  is  that  one  who  merely  acts  for 
another  in  the  making  of  a  contract  cannot 
himself  sue  for  the  money  due  his  prin- 
cipal; but  tbe  role  Is  different  with  regard 
to  brokers  in  cases  of  marine  insorance.  is 
was  made  to  appear  by  tbe  evidence  in  ibf 
case,  which  clearly  showed  that  it  was  the 
custom  for  the  btoiktr  to  be  his  own  principal 
In  effect,  he  buys  the  insurance  from  ttt 
Insurer,  and  delivers  tbe  policies  upon  hi* 
own  account.  Tbe  existence  of  this  cu«<t<<Q 
obviates  the  necessity  of  passing  upon  many 
technical  points  made  against  the  policiP«. 
and  their  sufficiency  as  insurance  of  the  inter- 
est of  the  appellant  in  the  vessel.  Marine 
Insurance  policies,  in  this  respect,  differ  verr 
materially  from  policies  covering  either  fire 
or  life  risks.  Hooper  t.  Robinson,  98  U.  S. 
528;  14  Am.  &  Eng.  Enc.  Law,  324;  Am. 
Ins.  U  30,  69. 

The  next  objection  is  that  there  could  be 
no  recovery  for  any  premium  due  on  tbes^ 
policies  because  tbe  Insurers  were  not  au- 
th(H:ized  to  do  business  in  this  state.  But 
the  contracts  were  made  In  England  and  in 
St.  Paul,  and  therefore  they  are  not  covered 
by  the  local  law  governing  insurance  com- 
panies doing  business  within  tbe  state.  Tbe 
policies  were  canceled  because  It  was  a  pan 
of  the  ccmtract  tbat  the  rules  as  to  short 
rates  should  apply,  which  left  It  optKina! 
with  the  instured  to  surrender,  upon  payment 
of  the  short  rate,  whenever  be  saw  fit.  He 
expressed  his  desire  that  there  be  a  cancel- 
lation, and  that  was  sufficient  to  terminate 
tbe  insurance. 

The  errors  alleged  as  to  the  admission  of 
the  policies  were  not  well  taken.  The  poO- 
des  were  received  by  tbe  appellant,  and  be 
promised  to  pay  for  tbem;  and  the  burdai 
was  upon  him  to  show  that  they  were  not 
what  they  purported  to  he,  via.  actual  poli- 
cies covering  bis  interest. 

The  Jury  seems  to  have  excluded  from 
their  verdict  tbe  item  covoing  telegrams, 
and  appellant  is  hardly  In  a  position  to  urg^ 
any  error  In  connection  therewith.  But  tbe 
record  shows  no  error.  The  telegrams  were 
sent  at  the  request  of  tbe  appelant,  and  be 
promised  to  pay  their  cost,  as  wdl  as  the 
cost  of  the  answers.  It  was  wholly  unotv- 
essary  for  the  respondent  to  follow  tbe  dis- 
patches, and  prove  tbat  they  had  oeen  rr- 
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t  in  money  of  the  United  States,  In 
'  way;  and  we  know  no  better  way  than 
which  was  adopted,  tIz.  to  allow  a 
CSS  to  testify  as  to  the  result  of  the  cal- 
ious  made  by  him.  Kermott  T.  Ayer, 
lich.  181;   Comstock  T.  Smith,  20  Mich. 

e  charge  of  the  court,  although  mncfa 
:;sed,  is,  we  think,  open  to  the  single  ob- 
m  that  it  was  far  more  full  and  specltic 
the  facts  of  the  case  required.  Find- 
10  error,  the  decision  will  be  a£Brmed. 

NEAR,  C.  J.,  and  SCOTT,  HOYT,  and 
EUS,  JJ.,  concur. 


TB  ex  rel.  HUNT  et  al.  t.  SUPERIOR 
URT  OP  CHEHALIS  COUNTY  et  at 
erne  Court  of  Washington.     Feb.  7,  1884.) 
EIVBRS— Attachsd  Propbrtt— Possbsbion. 

When  creditors  of  a  corporation  have  at- 
I  Its  property,  and  maintained  their  lien 
?  actual  possession  of  the  slieriff,  a  receiv- 
)ointe(i  in  a  snit  by  a  stocliholder,  to  which 
:tacliment  creditors  were  not  parties,  has 
ht  to  possession  of  the  attached  property, 
le  sheriff  must  keep  and  dispose  of  it  un- 
s  writ.  Dunbar,  C.  X,  dissenting.  State 
perior  Court,   (Wash.)    34   Pac.   430,   fol- 

tiibitlon  on  relation  of  Edward  M.  Hunt 
^frederlck  Mottet,  trading  as  Hunt  & 
t,  to  the  superior  court  of  Cbohalis 
7  and  others.    Writ  made  perpetual. 

>ne  &  Turner,  for  relatws.  M.  J.  Cocb- 
id  J.  B.  Bridges,  for  respondents. 

fT,  J.  Only  one  substantial  question 
lentcd  by  the  return  of  the  respondents 
altematiye  writ  of  prohibition  hereto- 
sued  In  this  cause,  and  that  is  as  to  the 
tive  rights  of  the  relators  as  attaching 
>rs  of  a  certain  corporation,  and  a 
ppolnted  receiver  for  said  corporation, 
lators  obtained  a  lien  upon  the  proper- 
tiuestion  by  virtue  of  attachment  pro- 
g^s,  and  hare  maintained  such  lien  by 
S  the  sheriff  to  retain  the  actual  pos- 
L  of  the  pn^erty  in  question  from  the 
t  the  initiation  of  such  lien.  The  re- 
was  appointed  in  a  suit  instituted  by  a 
older  of  the  corporation  for  the  pur- 
f  winding  up  its  affairs.  Sucb  suit 
snamenced  long  after  the  lien  of  the 
3  to  the  specific  personal  property  bad 
?d,  and  they  were  not  made  parties 
>.  Under  this  state  of  facts,  the  re- 
contend  that  their  right  to  have  the 
retain  possession  of  the  property,  and 
;  it  to  the  payment  of  their  judgment, 
affected  by  the  appointment  of  the  re- 
Thls  question  was  before  this  court 
;{ise  of  State  v.  Superior  Court,  (Wash.) 


court,  should  not  be  reopened  until  it  i« 
made  affllrmatiTely  to  appear  that  such  de- 
cision was  not  in  accordance  with  correct 
legal  princlpleB.  We  have  carefully  investi- 
gated all  the  authorities  cited  by  the  respond- 
ents, and  the  result  of  such  examination  has 
made  it  unnecessary  that  we  should  bring  to 
the  aid  of  our  former  decision  any  of  the 
numerous  authorities  cited  In  the  able  brief 
of  the  attorney  for  the  relators.  The  re- 
spcmdents  contend  that  the  authorities  cited 
by  them  establish  the  doctrine  that,  when- 
ever a  receiver  is  appointed,  he  is  entitled 
to  the  possession  of  all  the  property  of  the 
corporation  for  which  be  is  appointed,  re- 
gardless of  the  question  as  to  whether  the 
actual  possession  of  sucb  property  is  in  such 
corporation  or  in  that  of  a  third  person,  a 
stranger  to  the  suit  in  which  such  receiver 
had  been  api>ointed.  We  are  unable  to  find 
anything  in  any  of  the  cases  so  cited  which 
warrants  this  contention.  The  general  prop- 
osition is  laid  down  in  Gluck  &  Becker  on 
Receivers,  Beach  on  Receivws,  High  on  Re- 
ceivers, and  in  the  American  &  English  En- 
cyclopedia of  Law,  that  a  receiver  only  takes 
such  rights  in  the  property  of  the  corpora- 
tion as  it  bad  at  the  date  of  his  appointment, 
or  at  most  at  the  date  of  the  commencement 
of  the  action  in  which  the  appointment  is- 
made;  and  the  auth<»r  of  each  of  these  works 
cites  abundant  authority  to  sustain  such 
general  proposition.  Among  the  numerous 
cases  cited  by  respondents  we  have  been 
unable  to  find  a  single  one  which  goes  to  the 
extent  of  holding  that  a  recover,  without 
other  authority  than  that  of  the  order  ap- 
pointing him,  had  the  right  to  interfere  with 
personal  property  in  the  actual  possession  of 
third  prisons  under  claim  of  right  There 
are  some  cases  which  hold  that  by  making 
such  persons  parties  to  the  suit  in  which  the 
receiver  was  appointed,  they  may  be  com- 
pelled to  surrender  the  property  to  him  and 
adjudicate  their  rights  in  that  action;  and 
In  some  cases  the  order  appointing  the  re- 
ceiver has  directed  him  to  take  possessioD 
of  obtain  specifically  designated  property, 
and  in  such  cases  it  has  been  held  that  the 
person  holding  such  property  could  not  ques- 
tion the  authority  of  the  receiver  under  such 
order;  but  none  of  these  cases  aid  the  con- 
tention of  the  respondents.  The  order  in 
this  case,  in  general  terms,  directed  the  re- 
ceiver to  take  the  property  of  the  corpora- 
tion, and  required  such  cori>oration  to  sur- 
render possession  thereof,  but  said  nothing  as 
to  any  specific  articles,  or  as  to  the  rights  or 
duties  of  those  not  parties  to  the  action; 
hence,  under  the  general  rule  referred  to, 
the  receiver  only  took  such  rights  as  the  c<»- 
poration  had,  and,  as  the  corporation  had  no 
rlgbt  to  interfere  with  the  property  in  ques- 
tion, it  must  follow  that  the  receiver  could 
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not  rightfully  assert  any  claim  thereto  not 
subject  to  the  lien  of  relators,  and  the  right 
of  the  sheriff  to  retain  possession,  and  pro- 
ceed in  the  eafcnrcement  of  the  process  in 
his  hands. 

There  are  many  cases  which  hold  that  a 
recelvw  once  in  possession  of  property  can- 
not be  disturbed  in  such  possession,  even  by 
one  who  has  a  superior  lien  thereon.  Not 
only  are  there  many  cases  which  establish 
this  doctrine,  but,  so  far  as  we  know,  there 
Is  an  unbroken  line  of  authority  going  to  that 
extent  The  reason  why  the  possession  of  a 
recelrer  must  not  be  disturbed  is  that  it  is 
the  possession  of  the  court,  and  its  dignity 
will  not  allow  any  one,  without  its  permis- 
sion, to  interfere  with  that  of  which  it  has 
possession.  But  the  research  which  we  have 
been  able  to  give  to  the  subject  has  not 
brought  to  our  notice  a  case  in  which  it  has 
been  held  that  property  in  the  actual  posses- 
sion of  a  third  person,  under  claim  of  right, 
came  into  possession  of  the  court  upon  the 
appointment  of  a  receiver  in  a  suit  to  which 
the  person  in  possession  of  the  property  was 
not  a  party.  The  case  most  relied  upon  by 
respondents,  and  which  comes  nearer  tu  sus- 
taining their  contention  than  any  other  that 
has  been  brought  to  our  attention,  is  that  of 
Wiswall  V.  Sampson,  14  How.  52.  An  ex- 
amination of  that  case,  and  of  the  briefs  of 
counsel,  will  show  that  it  went  no  further 
than  to  establish  the  well-recognized  doctrine 
that  a  court  will  brook  no  Interfermce  with 
property  In  the  actual  possession  of  its  re- 
ceiver. It  is  contended  on  the  part  of  re- 
spondents that,  in  the  case  Just  cited,  the 
possession  of  which  the  court  speaks  in  its 
decision  was  simply  the  constructive  posses- 
sion in  the  receiver,  growing  out  of  the  fact 
of  ills  appointment  But  It  appears  clearly, 
from  the  briefs  of  counsel,  that  the  property 
was  in  the  actual  possession  of  the  receiver. 
This  also  appears  from  the  opinion  of  the 
court,  as  the  following  quotation  will  show: 
"The  receiver  was  appointed  on  the  27th 
June,  1845,  and  on  the  same  day  Tlcknor, 
who  was  in  possession  of  the  premises,  at- 
torned to  him,  who  held  possession  until  the 
sale  was  made  in  pursuance  of  the  decree. 
•  *  •  At  the  time,  therefore,  of  this  sale, 
the  receiver  was  in  the  possession  of  the 
premises  under  the  decree  of  the  court  of 
chancery."  Such  being  the  status  of  the 
property  as  to  which  the  court  was  speaking 
in  deciding  that  case,  it  has  little  weight  in 
support  of  the  contention  of  respondents.  Be- 
sides, there  was  another  reason  given  by  the 
court  for  its  decision,  aside  from  that  grow- 
ing out  of  the  actual  possession  of  the  prop- 
erly by  the  receiver,  and  that  was  that  the 
parties  attempting  to  assert  a  legal  right  as 
against  his  title  had  been  brought  into  the 
action;  and  from  what  is  said  by  the  coiu-t 
it  is  probable  that  the  cose  would  have  beon 
decided  dlfiferentlr  it  the  one  claiming  tlie  ad- 
Terse  title  had  not  been  made  a  party  to  the 
suit  In  which  the  receiver  had  bc^u  •■ii  ^-o.-it- 


ed.  Upon  that  subject  the  oonrt  speaks  as  fol- 
lows: "We  agree  that  the  poson  boldJns  the 
prior  legal  lien  or  incumbrance  must  bave  no- 
tice, and  an  opportunity  to  come  in  and  daim 
his  prior  right  to  the  property  or  Interest  in 
the  fund,  before  bis  legal  right  can  be  affect- 
ed; and  the  proper  way  la  by  summona  or  no- 
tice upon  the  order  or  direction  of  the  court." 
In  a  similar  manner,  every  case  cited  bj  re- 
spondents can  be  analyzed,  and  abmidant  rea- 
sons for  the  decisions  found,  without  invok- 
ing the  barsb  rule  contended  for  by  respond- 
ents,—that  one  in  the  actual  possession  of 
property  under  claim  of  legal  right  may  be 
deprived  of  such  possession  without  any  op- 
portunity to  be  heard  in  defense  of  his  rights. 
That  the  affairs  of  a  corporation  can  be  so 
changed,  by  the  appointment  of  a  recover  at 
the  instance  of  one  of  its  own  stockholders, 
as  to  take  a  legal  right  from  one  claiming 
property  adversely  to  it,  without  his  being 
brought  into  court  for  the  purpose  of  baying 
his  right  thereto  adjudicated,  is  so  contrary 
to  our  understanding  of  what  constitutes  dne 
process  of  law  that  we  cannot  yield  assent 
to  such  a  doctrine.  It  is  laid  down,  by  the 
text  writers  to  whom  we  have  referred,  that 
under  such  circumstances  a  receiver  must  re- 
sort to  an  action  at  law  to  obtain  possession. 
The  corporation  could  cmly  assert  its  rights 
to  the  possession  of  property  thus  situated  in 
an  action  at  law,  and,  except  when  aided  by 
statute,  the  receiver  can  do  no  more.  In 
many  states  there  are  express  statutory  pro- 
visions which  require  all  those  claiming  prop- 
erty of  a  corporation  to  yield  the  same  to  a 
receiver  or  assignee  when  proceedings  for 
the  appointment  of  such  receiver  or  assignee 
have  been  instituted  by  or  on  behalf  of  such 
corporation;  but  we  have  no  such  statutory 
provision  in  this  state,  and  without  some  aid 
of  this  kind  we  are  unable  to  see  any  suffi- 
cient reas(m  for  holding  that  the  appoint- 
ment of  a  receiver  should  authorize  him  to 
take  possession,  without  legal  process,  of 
property  in  the  adverse  possession  of  another 
under  claim  of  right  We  are  satisfied  with 
what  we  held  in  the  former  case,  and,  apply- 
ing it  to  the  facts  in  this  one.  It  follows  that 
the  receiver  was  not  Justlfled  In  interfering 
with  the  possession  of  the  property  In  contro- 
versy, nor  with  the  right  of  the  shericr  to 
proceed  against  the  same,  as  required  by  the 
process  In  his  hands.  The  alternative  writ 
must  be  made  perpetuaL 

ANDERS,  SCOTT,  and  STILES,  JJ.,  con- 
cur. 

DDNBAR,  O.  J.  I  am  unable  to  agree 
with  the  conclusion  reached  by  the  ma- 
jority. I  thinlc,  In  the  flrat  place,  the  de- 
murrer to  the  petition  should  have  been 
sustained;  and,  in  the  second  place,  the  an- 
swer of  the  receiver  and  the  return  of  the 
coiu't  conclusively  show  to  my  mind  that  no 
injury  or  (l.iinase  was  threatened  to  the  pe- 
lltloiKTs  by  the  court  or^4he  receiver.     The 
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opinion  of  the  majority  starts  out  with  the 
proposition  that  the  receirer  only  taljes  such 
interest  in  the  property  of  the  corporation 
ais  it  had  at  the  date  of  his  appointment,  or, 
at  most,  at  the  date  of  the  commencement  of 
the  action  in  which  the  appointment  was 
made;  and  the  case  of  State  v.  Superior 
Court,  (Wash.)  34  Pac.  430,  is  cited  to  sus- 
tain this  proposition.  The  decision  of  this 
point  was  not  necessarily  involved  In  the 
case  above  referred  to,  and  the  opinion  ex- 
pressed in  that  case,  In  my  Judgment,  was 
■wrong,  and  not  borne  out  by  the  authorities, 
and  is  not  consistent  with  the  orderly  ad- 
ministration of  courts  of  equity  in  settling 
Insolvent  estates.  This  question  was,  how- 
ever, before  this  court  in  the  case  of  Meeker 
V.  Sprague,  5  Wash.  242,  31  Pac.  628,  and 
there  it  was  flatly  decided  that  the  party 
having  a  mortgage  lien  must  foreclose  his 
lien  in  the  court  having  Jurisdiction  of  the 
settlement  of  the  Insolvent  estate,  even  where 
the  mortgage  alleged  that  the  property 
upon  which  he  had  a  first  lien  would  be 
charged  vrith  a  greater  proportion  of  the 
expenses  of  the  receivership  than  would  be 
Just.  In  that  case  all  the  right  that  the  re- 
ceiver could  take,  according  to  the  doctrine 
announced  In  the  majority  opinion  In  this 
case,  was  the  right  of  the  equity  of  redemp- 
tion, which  was  all  the  right  that  the  In- 
solvent corporation  had  under  the  law.  It 
Is  true  that  the  property  Involved  there  was 
real  estate;  but  the  doctrine  that  the  re- 
ceiver only  takes  the  right  to  the  property 
that  the  corporation  bad  at  the  date  of  his 
appointment,  if  tenable  at  all,  must  be  ap- 
plied to  all  the  property.  Nor  was  there  any 
attempt  made,  in  Meeker  v.  Sprague,  supra, 
to  distinguish  this  lien  from  the  lien  on  per- 
sonal property,  but  the  decision  was  based 
upon  the  theory  that  the  court  would  respect 
the  lien,  and  that  It  would  do  exact  Justice 
in  the  premises.  "It  cannot  for  a  moment 
be  presumed,"  said  the  court  In  that  case, 
"In  aid  of  the  contention  of  the  appellant, 
that  the  lower  court  wlU  not  do  as  foil  and 
exact  Justice  to  each  person  or  corporation 
claiming  a  lien  upon  any  of  the  property  of 
the  defendant  corporation,  when  presented 
in  such  original  suit,  as  it  would  when  pre- 
sented by  means  of  an  Independent  action. 
It  would  be  the  duty  of  such  court  to  deter- 
mine each  of  the  claims  presented  in  said 
original  action  by  the  same  rules,  and  grant 
to  them  the  same  rights,  as  it  would  if  each 
of  the  claimants  were  the  plaintiff  in  an  in- 
dependent action.  While  each  of  them  wlU 
be  adjudicated  in  the  original  action,  they 
will  be  so  adjudicated  upon  the  facts  of  the 
particular  claim,  as  related  to  the  entire 
property  of  the  corporation.  And  in  the  ad- 
justment of  the  expenses  incident  to  such 
suit,  and  of  the  services  of  the  receiver,  the 
prindples  of  equity  will,  of  course,  be  ap- 
plied; and  if  any  of  the  liens  are  upon  prop- 
erty over  which  the  receiver  has  but  a  nom- 
inal control,  it  will,  of  course,  be  the  duty 
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of  the  trial  court  to  see  that  the  holden 
thereof  are  protected  from  having  their  se- 
curity in  any  material  degree  decreased  by 
the  costs  and  expenses  Incident  to  the  re- 
ceivership. And,  upon  the  question  of  the 
effect  of  the  deed  from  the  corporation  to 
the  receiver,  it  seems  to  us  clear  that  it  can 
in  no  manner  afTect  the  rights  of  the  appel- 
lant Such  corporation  could  not  convey  to 
the  respondent  any  of  its  rights,  and  the 
court  will  see  to  It  that,  in  the  final  adjust- 
ment of  the  rights  of  all  the  claimants,  the 
appellant,  together  with  all  others  like  sit- 
uated, is  protected  against  any  diversion,  or 
attempted  diversion,  of  the  propwty  upon 
which  he  had  a  first  lien,  to  the  payment  of 
subsequent  liens,  of  whatever  nature  or  kind 
they  may  be."  The  reading  of  the  return 
of  the  court  to  the  alternative  writ  Issued 
In  this  case  would  seem  to  Justify  the  action 
of  the  court,  considered  with  reference  to 
the  opinion  of  this  court  Just  quoted.  A 
portion  of  the  return  is  as  follows:  "And 
respondent  further  says  that  it  was  not,  nor 
Is  it  now,  doing  the  things  complained  of 
for  the  purpose,  and  with  the  Intent,  of  de- 
stroying and  making  worthless  the  said  exe- 
cutions of  the  relators,  but  that  the  same 
should  be  respected  by  the  said  receiver; 
that  the  receiver  should  take  and  hold  the 
said  property  subject  to  whatever  right,  title, 
and  interest  in  and  to  the  said  properly  the 
relators  had  or  have  by  virtue  of  such  exe- 
cutions; that  the  said  receiver  should  take 
the  said  property  subject  to  any  and  all 
liens  or  levies;  that  the  property  of  the  said 
company  should  be  sold  under  the  direction 
of  this  court,  and  managed,  under  Its  direc- 
tion, by  said  receiver;  and  that  any  and  all 
moneys  coming  to  the  said  receiver  from  or 
out  of  the  said  property  should  go  towards 
discharging  and  satisfying  the  executions  of 
relators,  if  the  court  should  finally  decide 
that  the  said  executions  were  valid  and  prior 
liens  tbereon."  The  doctrine  announced  In 
Meeker  t.  Sprague,  supra.  Is  In  harmony 
with  the  doctrine  that  the  creditor  has  no 
vested  right  In  methods  or  remedies.  In 
this  case  the  creditor  has  a  right  to  make  his 
money  out  of  the  property  which  is  the  sub- 
ject of  the  lien,  but  he  has  no  right  whatever 
in  the  particular  manner  In  which  the  money 
Is  to  be  made.  Taking  the  return  of  the 
court  to  be  true,  (which  this  court  must  do,) 
it  is  seen  that  the  method  is  all  that  Is  con- 
tended for  here  by  the  petitioners;  and  it  is 
elementary  that  the  writ  of  prohibition 
should  not  issue  unless  some  right  is  Invaded 
or  threatened;  and  all  the  right  the  peti- 
tioners have  here  is  the  right  to  be  paid  out 
of  the  first  proceeds  of  the  sale,  which  right 
win  not  be  denied  them  by  a  court  of  equity. 
The  court  will  simply  direct  its  receiver  to 
act  in  the  premises,  and  this  court  will  not, 
as  it  said  in  Meeker  v.  Sprague,  supra,  as- 
sume that  the  property  upon  which  the  flnt 
Uen  exists  will  be  charged  with  a  greater 
proportion  of  expenses  by  reason  of  Its  set- 
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tlcment  by  a  court  of  equity.  The  receiver 
is  appointed  for  the  benefit  of  all  concerned, 
—the  judgment  creditor,  as  well  as  the  other 
creditors,  and  the  corporation  Itself;  and  It 
Is  the  duty  of  the  court,  in  the  Interest  of  all 
of  the  creditors,  as  well  as  in  the  Interest  of 
the  corporation  which  Is  deprived  by  the  law 
of  the  right  to  settle  Its  own  estate,  to  see 
that  the  property  Is  sold  In  such  a  way  that 
the  best  results  will  be  obtained.  So,  in  this 
case,  the  creditor  Is  not  threatened  with  loss 
of  any  right,  but  the  coiu-t,  merely  to  pre- 
vent harmful  confusion  and  additional  costs, 
which  would  be  the  Inevitable  result  of 
clashing  acts  of  authority,  and  for  the  bene- 
fit of  all  parties  concerned,  proposes  to  pre- 
scribe the  method  which  In  Its  Judgment 
will  obtain  the  best  results.  The  citation 
of  authorities  on  this  proposition  by  the  ma- 
jority I  do  not  think  fairly  sustains  their 
contention.  The  rule  laid  down  by  Gluck  & 
Becl^er  on  Receivers  (page  130)  Is  as  fol- 
lows: "Persons  having  Hens  upon  the  prop- 
erty, acquired  before  the  receiver's  appoint- 
ment, have  no  right  to  Interfere  with  Its 
possession  by  the  receiver,  and,  without  any 
application  to,  or  adjudication  of,  the  court, 
sell  and  dispose  of  it;  and  sale  of  property 
so  made  is  illegal  and  void,"— citing  Wlswall 
V.  Sampson,  14  How.  52,  a  case  of  which  I 
will  hereafter  spealc.  It  Is  very  plain,  from 
an  Investigation  of  the  authorities,  that  the 
possession  of  the  receiver  referred  to  Is  a 
constructive,  and  not  an  actual,  possession, 
the  theory  of  the  law  being  that,  when  th^ 
receiver  is  appointed  to  administer  upon  the 
estate,  the  possession  Immediately  vests  In 
him.  The  same  author  (on  page  134)  says: 
"The  title  to  property  In  the  hands  of  a  re- 
ceiver Is  not  In  him,  but  In  those  for  whose 
benefit  he  holds  It.  Nor,  in  a  legal  sense.  Is 
the  property  In  his  possession.  It  Is  In  the 
possession  of  the  court,  by  him  as  Its  offi- 
cer." And  again.  In  section  48:  "^e  re- 
ceiver of  an  insolvent  corporation,  while,  as 
a  general  rule,  he  Is  to  be  regarded  as  the 
representative  of  the  corporation,  asserting 
Its  rights,  taking  Its  title,  and  subject  to  its 
liabilities,  In  one  respect  occupies  a  broader 
position,  and  represents,  not  only  the  corpo- 
ration, but  also  the  creditors;  and  when,  in 
any  proceeding,  he  occupies  exclusively  the 
latter  status,  he  may  do,  and  under  some  cir- 
cumstances must  do,  many  things  which.  If 
his  acts  wore  strictly  limited  to  those  of  a 
representative  of  a  corporation,  he  could  not 
do."  It  Is  plain  that.  If  he  represents  the 
corporation  as  well  as  the  creditors,  he  rep- 
resents all  the  interests,  and  must  neces- 
sarily have  possession  of  all  the  property. 

It  Is  contended  that,  If  possession  Is  yield- 
ed up  to  the  receiver,  the  result  will  be  that 
the  lien  wIU  be  destroyed;  and  the  establish- 
ment of  the  truth  of  this  proposition  Is  real- 
ly the  only  logical  ground  upon  which  the 
writ  In  this  case  can  Issue.  But  I  think  that 
the  doctrine  cannot  be  established,  either 
oa  reason  or  authority;   especially  it  cannot 


obtain  here,  where  the  answer  of  tiie  court 
affirmatively  shows  that  the  lien  will  be  re- 
spected and  maintained  until  the  question  of 
priority   Is   adjudicated.     There    is,    in    my 
mind,  a  great  deal  of  fanciful  importance 
attached  to  this  idea  of  possession.     It  is 
true   that,    under   our   statutes,    an    attach- 
ment levy  creates  a  lien.    But  It  Is  not  the 
object  of  the  lien  to  create  any  rigbt  of  ikb- 
session  In  the  creditor.     The  sole  object  is 
to  keep  the  property  in  statu  quo  to  prevent 
the  debtor  from  disposing  of  it,  or  any  one 
else  obtaining  It,  until  it  can  be  made  to  re- 
spond to  the  judgment     When  the  creditor 
Is  sure  of  this  result,  he  has  no  cause  t<x 
complaint  whatever,  and  should  not  l>e  al- 
lowed to  interfere  with  the  orderly  procedure 
of   the   court   by   captious   or   arbitrary   in- 
sistence upon  any  particular  method  or  mod^ 
of  procedure.    Wlswall  v.  Sampson,  14  How. 
52,  is  a  well-considered  case,  which,  in  my 
opinion,  sustains   the  contention  of   the  re- 
spondent    It  does  not  very  clearly   appear 
in  tills  case  whether  the  court  is  spealang  of 
the  actual  or  constructive  possession  of  the 
receiver,  but  it  does  appear  that  the  court 
Intended  to  lay  down  the  broad  doctrine  that 
the  estate  of  an  Insolvent  debtor,  where  a 
receiver  had  been  appointed,  must  be  ad- 
ministered by   direction  of  the  court,   and 
that,  where  a  lien  had  been  obtained,  it  was 
not  necessary  for  Its  perpetuation  that  the 
property  be  sold  by  legal  process,  but  that 
such  lien  would  be  protected  by  the  court 
having  jurisdiction  of  the  settlement  of  the 
estate;  and  the  court  lays  down  the  doctrine 
that  the  party  haying  a  lien  must  apply  to 
the  cotut  for  the  protection  of  his   rights 
"The  effect  of  the  appointment,"  says  the 
court  "is  not  to  oust  any  party  erf  his  right  to 
the  pos.sesslon  of  the  property,  [and  here  it 
must  evidently  appear  that  the  court  was  not 
referring  to  property  in  the  possession  of 
the  receiver  at  the  time  he  was  appointpd. 
but   in  the  possession  of  the  other   party,] 
but  merely  to  retain  It  for  the  benefit  of  the 
party  who  may  ultimately  appear  to  be  en- 
titled to  it;    and,   when   the  party   entitlt-d 
to  the  estate  has  been  ascertained,  the  re- 
ceiver will   be    considered  hi»  receiver,  and 
the  master  will  usually  be  directed  to  In- 
quire what  Incumbrances  there  are  affecting 
the  estate,  and  into  the  priorities,   respect- 
ively."   (The  Italics  In  the  quotation  are  my 
own.)    If  the  receiver  is  to  be  considered  the 
creditor's  receiver,   thai  it  Is  all   foUy  to 
talk    about   a   creditor's  losing  his  lien  by 
reason   of   the   possession   of   the   receiver. 
"When,"  the  court  continuing,  says,  "a  re- 
ceiver has  been  appointed,  his  appointment 
is  that  of  the  court  and  any  attempt  to  dl.o- 
turb  it  without  the  leave  of  the  court  first 
obtained,  will  be  a  contempt  on  the  part  of 
the  person  making  it     This  was  held   In 
Angel  V.  Smith,  9  Ves.  835,  both  with  re- 
spect to  recelvws  and  sequestraton.     When, 
therefore,  a  party  Is  prejudiced  by  having 
a  receiver  put  in  liis  way,  tlie  coarse  has 
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eitber  been  to  give  Urn  leave  to  bring  an 
ejectment,  or  to  permit  him  to  be  examined 
pro  Interesse  suo.  And  the  doctrine  that  a 
receiver  is  not  to  be  disturbed  extends  evai 
to  cases  in  which  he  has  been  appointed  ex- 
pressly, without  prejudice  to  the  rights  of 
persons  having  prior  legal  or  eqnltaUe  In- 
terests; and  the  Individuals  having  such 
prior  interests  must.  If  they  desire  to  avail 
themselves  of  them,  apply  to  the  court,  either 
for  liberty  to  bring  ejectment,  or  to  be  ex- 
amined pro  interesse  suo;  and  this,  tJiough 
their  right  to  ih«  gottesfion  i»  clear,  "—citing 
Bryan  ▼.  Cormlck,  1  Cox,  Ch.  422;  Anon., 
6  Ves.  287.  It  would  seem  that  this  expres- 
sion by  the  supreme  court  of  the  United 
States  was  sufficiently  convincing  that  it  was 
not  -attaching  any  great  importance  to  the 
question  of  physical  possession.  Further, 
quoting  Chancellor  Kent  in  Codwlse  v.  Gels- 
ton,  10  Johns.  607,  the  court  says:  "But, 
when  the  law  gives  a  priority,  equity  wiU 
not  destroy  it;  and  especially  where  legal 
assets  are  created  by  statute,  as  In  case  of 
a  Jndgmoit  lien,  they  remain  so,  though  the 
creditors  be  obliged  to  go  into  equity  for  as- 
sistance. The  legal  priority  will  be  protected 
and  preserved  In  chancery."  And  still  fur- 
ther, showing  that  the  question  of  possession 
was  not  the  basis  of  this  opinion,  the  court, 
proceeding,  says:  "It  has  been  argued  that 
the  sale  of  the  premises  on  execution  and 
purchase  occasioned  no  Interference  with 
the  possession  of  the  receiver,  and  hence 
no  contempt  of  the  authority  of  the  court, 
and  that  a  sale,  therefore,  in  such  a  cose, 
should  be  upheld.  Bat,  conceding  the  pro- 
ceedings did  not  disturb  the  possession  of 
the  receiver,  the  argument  does  not  meet 
the  objection.  The  property  is  a  fund  In 
court,  to  abide  the  event  of  the  litigation, 
and  to  be  applied  to  the  payment  of  the 
Judgment  creditor,  who  has  filed  his  blU 
to  remove  Impediments  in  the  way  of  his 
execution.  If  be  has  succeeded  in  estab- 
lishing his  right  to  the  application  of  any 
portion  of  the  fund,  it  Is  the  duty  of  the 
court  to  see  that  such  application  Is  made; 
and,  in  order  to  effect  this,  the  court  must 
administer  It  Independently  of  any  rights 
acquired  by  third  persons  pending  the  liti- 
gation; othnwise,  the  whole  fund  would 
have  passed  out  of  its  bands  before  the  final 
decree,  and  the  litigation  become  fruitless. 
It  is  true,  in  administerint;  the  fund,  the  court 
teiU  take  care  that  the  rights  of  prior  lien*  or 
ineumbrancee  ihall  not  he  deetroyed;  and  will 
adopt  the  proper  measures,  by  reference  to 
the  master,  or  otherwise,  to  ascertain  them, 
and  bring  them  before  it  Unless  the  court 
be  permitted  to  retain  the  possession  of  the 
fund,  thus  to  administer  it,  how  can  It  ascer- 
tain the  Interest  in  the  same  to  which  the  pros- 
ecuting Judgment  creditor  is  entitled,  and  ap- 
ply It  upon  his  demand?"  There  can  bo  but 
one  Interpretation  of  this  case,  and  that  Is 
that  the  court,  imder  all  circumstances,  is  en- 
titled to  the  possession  of  all  of  the  property 


of  the  estate;  that  the  receiver,  as  an  officer 
of  the  court,  represents  not  only  the  cred- 
itors, but  the  estate;  and  that  the  whole 
settlement  of  the  estate,  both  property  that 
is  subject  to  liens  and  that  which  is  not, 
devolves  upon  the  receiver  as  an  officer  of  ' 
the  court;  and  that  all  priorities  wUI  be  aa- 
ceitalned  and  protected  by  the  court 

This  was  also  the  doctrine  announced  by 
the  court  of  appeals  of  New  YoA.  Walling 
V.  MlUer,  108  N.  Y.  173,  15  N.  B.  65.  This 
was  a  case  where  the  property  involved  was 
personal  property,  and  levy  was  made  under 
executlcHi  <hi  the  12th  day  of  May.  Two 
days  thereafter  a  recover  was  appointed 
On  the  day  of  his  appointment  he  took  pos- 
session of  the  property.  According  to  the 
theory  of  the  majority.  If  the  sheriff  had 
yielded  up  the  possession  of  the  property  to 
the  respondent  the  lien  wonld  have  been 
lost;  but  the  court  there  seemed  to  be  of  a 
different  opinion,  fw  it  says:  "The  lien  of 
the  execution  was  not  destroyed  by  the  ap- 
pointment of  a  receiver,  bnt  the  rights  and 
Interests  of  all  parties  in  the  property  were 
thereafter  to  be  adjusted  by  the  court  which 
appointed  the  receiver;  and  the  property 
could  not  be  taken  out  of  the  possession  of 
the  receiver,  and  sold  upon  the  execution, 
without  leave  of  the  court  The  execution 
creditor  could  bring  hia  lien  to  the  atten- 
tion of  the  court  in  the  action  In  which  the 
receiver  was  appointed,  and  ask  to  have  the 
execution  satisfied  out  of  the  proceeds  of  the 
property;  but  persons  having  liens  upon  the 
property  had  no  right  to  interfwe  with  its 
possession  by  the  receiver,  and,  without  any 
application  or  adjudication  of  the  coiut,  seU 
and  dispose  of  It  and  thns  dissipate  it  and 
deprive  the  court  of  Jurisdiction  to  adminlato: 
it"  So  that  it  will  be  seen  that  the  court. 
Instead  of  holding  that  the  yielding  up  of  the 
possession  to  tbe  receiver  would  destroy  the 
lien,  hold  exactly  the  reverse^  viz.  that  the 
creditor  had  no  right  to  retain  the  possession, 
thus  interfering  with  the  possession  of  the  re- 
ceiver, but,  by  yielding  up  to  the  receiver, 
the  lien  of  the  execution  would  be  protected. 
In  this  case  the  court  went  ao  far  as  to 
hold  a  sale  of  the  prop«ty  made  under  an 
execution  void,  where  the  levy  was  made 
prior  to  the  appointment  of  the  recetvo-. 
But  that  is  Just  what  the  petitioners  in  this 
case  are  striving  to  do,  and  what  this  coiu*t 
has  said,  by  the  majority  opinion,  they  have  a 
right  to  do,  viz.  to  interfere  with  the  posses- 
sion of  the  property  by  the  receiver,  and  sell 
and  dif();K)se  of  It  without  any  application  by 
the  court  "When  a  party  is  prejudiced  by 
having  a  receiver  put  In  his  way,  the  course 
has  eitho:  been  to  give  him  leave  to  bring 
an  ejectment  or  to  permit  him  to  be  ex- 
amined pro  Interesse  suo.  The  rule  that  Ute 
possession  of  a  receiver  Is  not  to  be  dis- 
turbed extends  even  to  cases  in  which  he  has 
been  appointed  expressly,  without  prejudice 
to  the  rights  of  persons  having  prior  esiates- 
and  the  Individuals  having  such  prior  estates 
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nnurt,  if  they  wish  to  avail  Oiemselyes  of 
them,  apply  to  the  conrt  eitb«  for  liberty  to 
bring  an  ejectment,  or  to  be  examined  pro 
iBteresse  suo;  and  this,  although  theh:  right 
to  take  possession  is  clear."  3  Daniell,  Cb. 
PL  A  Pr.  p.  2057.  'Hiat  author  states  that 
the  same  rule  applies  where  an  estate  has 
been  sequestered.  Turning  to  section  1269, 
we  find  the  rule  laid  down  thus:  "The  prop- 
er course  to  be  pursued  by  any  person  who 
claims  title  to  an  estate  or  to  property  se- 
questered, whether  by  mortgage  or  Judgment, 
lease  or  otherwise,  or  who  has  a  title  para- 
mount to  the  sequestration,  U  to  apply  to  the 
court  to  direct  the  plaintiff  to  exhibit  inter- 
rogatories before  one  of  the  masters,  in  or- 
der that  the  party  applying  may  be  ex- 
amined as  to  his  title  to  the  estate.  *  *  • 
The  mode  of  proceeding  Is  the  same  where 
tita  property  Is  in  the  possession  of  a  re- 
ceiver. Anon.,  6  Ves.  287.  •  •  •  An  order 
f<Hr  the  examination  of  a  party  pro  interesse 
suo  may  be  obtained  as  a  matter  of  course 
by  the  party  claiming,  but  it  cannot  be  grant- 
ed till  after  the  sequestrators  have  made 
their  return,  because,  till  then,  it  cannot  ap- 
pear to  the  court  what  is  sequestered.  Id." 
The  whole  theory  of  the  law  and  of  the  au- 
thorities simply  is  that  a  court  of  equity 
wliich  has  Jurisdictlonof  the  settlement  of  the 
estate  will  protect  the  liens  and  priorities  of 
every  kind,  when  they  are  brought  to  Its  at- 
tentioB,  but  that  it  will  do  it  in  the  manner 
best  calculated  to  preserve  the  interests  of 
all  parties  concerned;  and  this  doctrine  is 
expressed  very  concisely  in  Glines  v.  Order 
at  Iron  Hall,  (Sup.)  21  N.  T.  Supp.  736,  where 
It  was  decided  that  the  fact  that  one,  before 
the  appointment  of  a  receiver,  levies  an  at- 
tachment upon  certain  funds,  does  not  give 
him  a  preference  enforceable  generally  against 
the  receiver  as  to  the  judgment  obtained, 
but  only  a  preference  in  the  funds  them- 
selves. A  recmt  case  cited  teom  the  su- 
preme court  of  Texas  (Ellis  v.  Water  Co.,  re- 
ported in  23  S.  W.  860)  very  fully  and  forci- 
bly sustains  the  respondent's  contention. 
The  court  there  said:  "It  is  well  established, 
we  think,  that,  after  property  has  been  placed 
In  the  hands  ot  the  receiver,  it  is  not  sub- 
ject to  levy  and  sale  imder  execution.  Be- 
ing in  the  custody  of  the  law  tlirough  the  ap- 
-pelntment  of  a  receiver  by  a  court  of  com- 
petent Jurisdiction,  it  cannot  t)e  interfered 
with  by  process  from  another  court  A  par- 
ty having  a  claim  upon  it  must  Intervene  in 
the  court  of  the  receivership,  and  in  the  case 
in  which  the  receiver  has  been  appointed, 
«nd  establish  his  right  in  that  tribunal,  or 
imust  obtain  leave  of  that  court  to  bring  an 
independent  action.  But  the  question  here 
Is,  can  the  sheriff  who  has  made  a  levy  upon 
real  estate  before  the  appointment  of  a  re- 
ceiver over  it  proceed  to  sell,  and  pass  the 
title, after  the  receiver  has  lieen  appointed?" 
The  -very  statement  of  this  case  bhows  that 
It  is  the  constructive  possession  of  the  re- 
oeiver  that  the  court  Is  talking  about,  and 


that  his  possession  is  presumed  to  follow  Us 
appointment.  Afto:  reviewing  some  cases 
wb»'e  it  was  held,  as  the  majority  hold  hi 
this  case,  that  the  receiver  only  took  sncli 
title  as  was  conveyed  to  the  receiver  by  the 
deed  of  the  party  over  whose  property  he 
was-  appointed,  and  that  this  conveyance 
passed  the  property  subject  to  the  lien  of  tbe 
Judgment  under  which  it  was  sold,  and  that 
therefore,  the  purchaser  at  execution  isle 
took  the  superior  title,  the  court  sums  up  is 
follows:  "However  that  may  be,  we  ttiink 
WiswaU  V.  Sampson  lays  down  a  doctrine 
that  is  founded  upon  good  reason  and  sound 
policy.  To  permit  the  control  of  tbe  receive 
to  be  interfered  with  by  virtue  of  procesi 
from  another  court  would  be  a  practice 
fraught  with  injustice  and  productive  of  con- 
fusion; and  that  remark  applies  with  espe- 
cial force  to  the  receivers  of  insolvent  cor- 
porations. After  all  the  assets  of  a  corpora- 
tion have  been  taken  ftom  the  hands  of  its 
managers,  and  placed  under  the  control  of  a 
receiver.  Is  It  Just  to  allow  the  property  to 
be  sold  under  execution?  The  court,  hav- 
ing deprived  the  corporation  of  the  power 
of  paying  the  debt  and  of  avoiding  the  sale, 
should,  in  the  interest  of  aU  concerned,  pro- 
tect its  property  from  the  sacrifice.  Tbe  re- 
ceivership does  not  destroy  any  liens  that 
may  have  been  acquired  before  the  appoint- 
ment, but  the  remedy  for  their  enforcement 
should  be  sought  in  the  court  in  which  the 
whole  estate  is  being  administered."  In 
view  of  the  logic  of  this  case,  and  of  the 
others  which  we  have  dted,  it  most  be  seen 
that  the  question  of  actual  physical  pooses- 
sion  cuts  no  figure  whatever,  but  that  the 
broad  and  equitable  doctrine  Is  that  tbe  in- 
terest of  tbe  insolvent  corporation,  the  inter- 
est of  the  unsecured  creditors,  and  the  inter- 
est of  the  attacliing  creditors  must  aU  be 
taken  into  consideration,  (giving  due  consid- 
eration to  the  rl^ts  of  priority,)  and  equi- 
tably protected,  by  the  court  administering 
upon  the  estate;  and  that  it  is  not  the  policy 
of  the  law,  and  that  no  good  reasons  can  be 
given  for  the  division  of  this  settlnnent  Into 
the  hands  of  different  trlbonals  or  officers; 
and  in  the  case  at  bar  all  the  interest  that 
the  petitioners  can  have  is  the  interest  In 
the  fund  which  Is  to  be  obtained  from  tlie 
sale  of  the  property  upon  which  they  have  a 
lien,  and  that  the  procedure  or  manner  of  ob- 
taining that  fund,  and  of  applying  it  can  be 
safely  intrusted  to  the  discretion  of  the  court 
The  writ  should  be  denied. 


STATE  ex  rd.  SHELLY  et  al.  v.  SUPERIOR 

COURT  OF  CHEHALIS  COUNTY  et  al. 
(Supreme  Coort  of  Washington.     Feb.  7, 18M.) 

Prohibition,  on  relation  of  G.  W.  and  H.  R 
Shelly,  to  the  su^rior  court  of  Cheliaiia  coonty 
and  others.     Writ  made  perpetual. 

Greene  &  Turner,  for  petitioners.  K.  J. 
Cochran  and  J.  B.  BridgM,  tor  leqwndeata. 
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BCOTT,  J.  This  case  presents  the  same  ques- 
tions as  that  of  State  v.  Superior  Court  of  Che- 
hulis  Co.,  35  Pac.  1087,  and,  for  the  reasons 
stated  in  the  opinion  In  that  case,  the  alterna- 
tive  writ  of  prohibition  most  be  made  perpetual. 

STILES,  ANDERS,  and  SCOTT,  JJ.,  concur. 


STATE  T.  BUTLER. 
(Supreme  Court  of  Washington.     Feb.  6,  1894.) 

AOULTBRT — ATTEUrr  TO  COMlflT — SOLIOITATIONS. 

Solicitation  to  commit  adultery  is  not  an 
attempt  to  commit  adultery. 

Appeal  from  superior  court,  Douglas  coun- 
ty; James  Z.  Moore,  Judge. 

James  Butler  was  convicted  of  an  attempt 
to  commit  adulter/  From  an  order  granting 
his  motion  in  arrest  of  Judgment,  the  state 
appeals.    Affirmed. 

E.  K.  Fendergast,  for  the  State. 

SCOTT,  J.  The  defendant  was  charged 
with  attempting  to  commit  adultery,  and  was 
tried  and  convicted.  The  body  of  the  infor- 
mation is  as  follows:  "Comes  now  E.  K. 
Pendergast,  prosecuting  attorney  for  Douglas 
county,  in  the  state  of  Washington,  and  by 
this,  his  Information,  as  provided  by  law, 
charges  one  James  Butler  with  the  crime  of 
attempting  to  commit  adultery  In  the  follow- 
ing manner,  to  v^t:  He,  the  said  James  But- 
ler, on  the  3d  day  of  September,  A  D.  1892, 
in  the  county  of  Douglas  and  state  of  Wash- 
ington, did  unlawfully,  willfully,  maliciously, 
and  feloniously  Intend  then  and  there  to  have 
carnal  knowledge  of  the  body  of  one  Caro- 
line Skett,  the  lawful  wife,  then  and  there,  of 
•ne  Julius  Skett,  who  was  then  alive;  and  the 
said  James  Butler,  in  pursuance  of  the  said 
unlawful,  willful,  malicious,  and  felonious  in- , 
tent,  then  and  there  falsely,  wickedly,  on- 
lawfully,  and  maliciously,  by  means  of  prom- 
ises of  the  payment  of  money,  and  by  direct 
invitation  by  word  of  mouth,  and  by  laying 
<»i  of  bands  by  the  said  James  Butler  upon 
the  person  of  the  said  Caroline  Skett  in  a 
lewd  and  lascivious  manner,  and  in  the  ab- 
sence of  all  other  persons  except  the  said 
James  Butlw  and  the  said  Caroline  Skett, 
and  by  various  other  means,  did  solicit  and 
Incite,  and  endeavor  to  persuade  and  procure, 
the  said  Caroline  Skett  to  have  sexual  inter- 
course, then  and  there,  with  him,  the  said 
James  Butler;  and  the  said  James  Butler 
was  then  and  there  the  lawful  husband  of 
one  certain  person  other  than  the  said  Caro- 
line Skett,  and  whose  true  name  is  to  said 
prosccutii^  attorney  unknown,— all  of  which 
Is  contrary  to  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Washington."  A  motion 
in  arrest  of  Judgment,  on  the  ground  that  the 
information  did  not  charge  any  offense,  was 
made,  which  the  court  granted,  and  ordered 
the  defendant  discharged.    The  state'  appeals. 

No  brief  has  been  filed  by  the  respondent 
From  the  argument  of  appellant  it  seems 


that  some  question  was  raised  as  t*  whether 
adultery  Is  a 'crime  In  this  state;  bat  without 
going  into  the  question  as  to  whether  oiir 
statutes  upon  this  subject,  which  were  enact- 
ed while  we  were  under  a  territorial  form  of 
government,  were  repealed  by  virtue  of  cer- 
tain congressional  legislation  affecting  the  ter- 
ritories, we  will,  for  the  purposes  of  this 
case,  take  it  for  granted  that  they  are  in 
force.  No  statement  of  facts  was  settled, 
and  the  testimony  introduced  at  the  trial  Is 
not  here.  The  only  question  presented  and 
argued  by  appellant  is  as  to  whether  solici- 
tation to  commit  adultery  Is  an  attempt  to 
commit  adultery.  It  Is  not  contended  that 
Caroline  Skett  was  a  consenting  party,  or 
wllilog  to  commit  the  act  with  the  defend- 
ant The  information  contains  no  such  alle- 
gation, and  the  case  stands  as  though  she 
was  an  unwilling  and  resisting  party.  It  Is 
not  contended  that  there  was  any  act  on  the 
part  of  the  defendant  going  to  an  attempt 
beyond  soliciting  the  said  Caroline  Skett,  and 
endeavoring  to  obtain  her  consent  Is  mere 
solicitation  an  attempt  to  commit  adultery? 
It  being  impossible  for  one  alone  to  commit 
adultery,  as  tliat  requires  the  co-operation  of 
two  persons,  it  would  seem  to  follow  logical- 
ly that  one  acting  singly  could  not  make  an 
attempt  One  person  could  no  more  attempt 
to  commit  adultery  than  he  could  attempt  to- 
commit  a  riot,  which,  under  our  statutes,  re- 
quires the  participation  of  three  or  more  per* 
sons.  The  Instances  given  In  the  books  where 
the  solicitation  of  another  to  commit  a  crime 
Is  held  to  be  an  offense  generally  relate  to 
those  acts  or  crimes  which  can  be  performed 
or  committed  by  one  person,  at  where  the 
solicitation  to  commit  the  crime  Is  an  offense 
In  itself,  as  distinguished  from  an  attempt 
It  is  urged  that  a  person  may  be  cohvicted 
of  adultery,  or  of  an  attempt  to  commit  adul- 
tery, although  not  a  direct  participant  In  the 
act,  by  reason  of  aiding  or  abetting;  but  in 
such  a  case,  where  an  attempt  Is  charged' 
against  such  third  person,  it  should  appear 
that  there  were  two  persons  willing  to  com- 
mit the  act  of  adultery,  and  that  something 
was  done  in  the  way  of  an  attempt  The 
cases  upon  this  subject  are  very  limited  In 
number.  The  case  of  State  t.  Avery,  7  Conn. 
266,  cited  by  counsel  for  appellant,  which 
was  decided  in  1828,  does  not  sustain  his 
contention.  That  case  was  based  upon  a  let- 
ter sent  by  the  defendant  to  the  wife  of  ao- 
oth»  man,  containing  words  importing  that 
she  had  acted  llbldlnously  towards  the  writ- 
er, and  inviting  her  to  an  assignation  for 
adulterous  purposes;  and  it  was  held  that 
the  writing  and  sending  of  such  letter  was 
libelous.  It  was  further  said  that  It  was  Ii»- 
materlal  to  inquire  whether  the  facts  stated 
In  the  Information  amotmted  to  a  libel,  or  a 
solicitation  to  commit  a  greater  crime,  for. 
If  they  constituted  an  indictable  offense  witl»- 
in  the  Jurisdiction  of  the  superior  court,  it 
was  sufficient  for  the  purposes  of  that  case. 
It  was  not  decided  that  solicitation  was  aa 
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attempt  to  commit  adultery.  In  Smith  v. 
Com.,  54  Pa.  St.  209,  decided  in' 1867,  It  was 
held  that  such  solicitation  did  not  amount  to 
an  attempt. 

A  distinction  has  been  sought  to  be  drawn, 
In  this  particular,  to  the  effect  that  solicita- 
tion to  commit  adultery  la  Indictable  as  an  at- 
tempt in  those  states  where  adultery  Is  a 
felony,  which  was  the  case  In  the  state  ol 
Connecticut,  while  in  Pennsylvania  adultery 
was  bnt  a  misdemeanor.  The  distinction  at- 
tempted to  be  drawn,  it  seems  to  us,  Is  not 
sound  in  principle.  It  Is  based  on  the  ground 
that  In  trivial  misdemeanors  the  law  will 
look  upon  an  attempt  to  commit  them  as  not 
of  sufficient  gravity  to  Justify  or  call  for  pun- 
ishment The  decision  of  the  case  last  cited, 
however,  was  not  founded  upon  this  distinc- 
tion, although  It  recognizes  the  fact  that  such 
a  one  has  been  sometimes  made,  in  citing 
State  V.  Avery.  The  court  evidently  enter- 
tained a  different  view.  The  opinion  says: 
"An  attempt  to  commit  a  misdemeanor  is  a 
misdemeanor,  whether  the  offense  is  created 
by  statute  or  was  an  offense  at  common  law. 
These  were  the  words  of  Baron  Parlce  In  the 
case  of  Rex  v.  Rsderick,  7  Car.  &  P.  795,  de- 
livered In  the  year  1837.  They  have  been 
adopted  by  the  compilers  on  criminal  law. 
1  Kuss.  Crimes,  46;  1  Arcbb.  Cr.  PL  19; 
Whart  Cr.  Law,  79,  873."  And  apparently 
this  bad  the  sanction  of  the  court  The  rea- 
sons given  In  that  case  showing  why  solicita- 
tion should  not  be  held  an  attempt  to  com- 
niit  adultery  apply  with  equal  force  whether 
adultery  be  a  misdemeanor  or  a  felony.  These 
relate  to  the  difficulty  of  determining  what  Is 
a  solicitation.  "What  expressions  of  the 
face,"  says  the  court,  "or  double  entendres 
of  the  tongne,  are  to  be  adjudged  solicitation? 
What  'freedoms  of  manners  amount  to  this 
crimet  Is  every  cyprian  who  nods  or  winks 
to  the  married  men  she  meets  upon  the  side- 
walk Indictable  for  soliciting  to  adultery?  And 
could  the  law  safely  undertake  to  decide 
what  recognitions  In  the  street  were  chaste, 
and  what  were  lewd?  It  would  be  a  dan- 
gerous and  difficult  rule  of  criminal  law  to 
administer."  If  adultery  is  a  crime  in  this 
state,  It  Is  a  felony,  and,  tf  solicitation  Is 
an  attempt  to  commit  adtdtery.  It  is  a.  crlm- 
taal  offense  here.  Pen.  Code,  S  303.  It  will 
be  observed  that  this  section  makes  no  dis- 
tinction between  an  attempt  to  commit  a 
felony  and  an  attempt  to  commit  a  misde- 
meanor, except  as  to  the  degree  of  punish- 
ment; and  the  distinction  above  mentioned 
oould  not  be  recognized  here,  even  if  adultery 
was  but  a  misdemeanor  under  the  statutes. 
It  may  be  well  to  note,  however,  what  some 
of  the  courts  and  law  writers  have  said  re- 
lating to  the  snbject  under  consideration.  In 
the  case  of  Com.  y.  Willard,  22  Pick.  476,  it 
was  held  tbat  the  purchaser  of  spirituous 
llqoor  sold  In  violation  of  the  statute  does 
not  snbject  himself  to  any  penalty,  dther 
at  common  law,  as  Indudni;  the  seller  to  com- 
mit a  misdemeanor,  or  under  the  statute.     It 


was  said  in  that  case:     "^t  !■  dUBcnlt  ts 
draw  any  precise  line  of  dlstliiction  betweea 
the  cases  In  which  the  law  holds  It  a  misi- 
meauor  to  counsel,  entice,  or  Induce  anotb.  r 
to  commit  a  crime,  and  where  It   does  d  :. 
In  general,  it  has  been  considered  as  apply- 
ing to  cases  of  felony,  tliougb  It  has  bepa 
held  that  It  does  not  depend  upon  the  mer-? 
legal  and  technical  distinction  between  felooy 
and  misdemeanor.     One  consideration,  how- 
ever, is  manifest  In  all  the  cases,  and  that  :< 
that  the  offense  proposed  to  be  committee 
by  the  counsel,  advice,  or  enticement  of  an- 
other is  of  a  high  and  aggravated  character. 
tending  to  breaches  of  the  peace   or  other 
great  disorder  and  violence,  being  what  are 
usually  considered  mala  Ii^  se,  or  criminal  in 
themselves,  in  contradistinction  to  mala  pro- 
hlblta,  or  acts  otha-wlse  indifferent  than  a 
they   are   restrained   by   positive   law."     In 
the  case  of  Com.  v.  Harrington,  3  Pick.  26.  ;: 
was  held  that  the  letting  of  a  house  for  th» 
purposes  of  prostitution,  with  the  Intent 'tta! 
it  should  be  thus  used,  was  an  offense  at  tb« 
common  law.     The  keeping  of  such  a  disor- 
derly house  was  not  a  felony,  but  a  misde- 
meanor of  a  high  and  aggravated  character 
tending  to  general  disorderly  breaches  of  the 
peace,  and  a  common  nuisance  to  the  com- 
munity.   There  was  no  statute  In  Maasaclm- 
setts  relating  to  It     In  Whart  Cr.  I^aw,  (9:^ 
Ed.)  i  179,  in  speaking  of  solicitations;  tbo 
author   s.nys:    "Are   solicitations    to    oommit 
Crime  independently  Indictable?     They  cer- 
tainly are,  as  has  been  seen,  when  they,  in 
themselves,   involve  a  breach  of  the   pmblir 
peace,  as  is  the  case  with  chailmgea  to  fight 
and  seditlotia  addresses.     They  ore  also  in- 
dictable  when    their   object  Is  Interference 
with  public  Justice;  as,  where  a  resistance 
.to  the  execution  of  a  Judicial  writ  Is  coun- 
seled, or  perjury  is  advised,  at  the  escape  of 
a  prisoner  is  encouraged."     "Bnt"  says  the 
author,  "Is  a  solicitation  Indictable  when  it  is 
not  either  (1)  a  substantive  Indictable  offense, 
as  In  the  Instances  Just  named,  or  (2)  a  sta^ 
towards   an   Independent    consummated   of- 
fense?"   And  he  says:     "The  better  opinion 
is  that,  wtaere  the  solicitation  is  not  In  Itself 
a  substantive   offense,   or  where  there  has 
been  no  progress  made  towards  the  oonsum- 
matlon  of  the  Independent  offense  attempt- 
ed, the  question  whether  the  BoUcItatl(»  is. 
by  Itself,  the  subject  of  penal  prosecution, 
must  be  answered  in  the  negative;"    and  be 
maintains  that  solicitation  is  not  an  attempt 
to  commit  adultery.     In  speaking  of  the  sub- 
ject further,  he  says:     "For  we  would  be 
forced  to  admit,  if  we  hold  that  solicitations 
to  criminality  are  generally  Indictable,  thxt 
the  propagandists,  even  In  oonversatlon,  of 
agrarian  or  communistic  theories,  are  liable 
to  criminal  prosecutions;   and  hence  the  nec- 
essary freedom  of  speech  and  of  the  pres» 
would    be  greaUy  Infringed.     It    would   be 
hard,  also,  w»  most  agree,  tf  we  maintain 
such  general  responsibility,  to  defend.  In  pros- 
ecutions for  soU^tiiur  ^ci^&~  the  publlahns 
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>f  Byron's  Don  Juan,  of  Rousseau's  Emile,  or 
)f  Goethe's  Elective  Affinities.    Lord  Chestet- 
ioli],  In  his  letters  to  his  son,  dlrectlj  ad- 
.isos  the  hitter  to  form  illicit  connections 
.vltb  married  women.     Lord  Chesterfield,  on 
he  reasoning  here  contested,  would  be  Indict- 
ible  for  sollcltntlou  to  adultery.    Undoubt- 
>dly,  when  such  solicitations  are  so  publicly 
ind  Indecently  made  as  to  produce  public 
icnudiil,  they  are  indictable  as  nuisances  or 
IS  libt'ls;   but  to  make  bare  solicitations  or 
\lliireiiients  Indictable  as  attempts  not  only 
induly  and  perilously  extends  the  scope  of 
icnal  ndjudlention,  but  foroos  on  tbe  courts 
isycholojirical  questions  which  they  are  Incom- 
)otent  to  decide,  and  a  branch  of  business 
trhich  would  make  them  despots  of  every  In- 
illcci  in  the  land.     What  human  Judge  can 
letermine  that  there  Is  such  a  necessary  con- 
nection between  one  man's  advice  and  an- 
.  'ther  man's  action  as  to  make  the  former  the 
•au.se  of  the  latter?    lAn  attempt,   as  has 
leen   stated,  is  such  an  intentional  prellm- 
nary  guilty  act  as  will  apparently  result,  In 
:Iie  usual  course  of  natural  events,  if  not 
•  Jindered  by  extraneous  causes.  In  the  com- 
mission of  a  deliberate  crime.     But  this  can- 
act  be  affirmed  of  advice  given  to  another, 
which  advice  such  other  person  Is  at  full  11b- 
,  Tty  to  accept  or  reject    Following  such  rea- 
■i'lninff,    several    eminent    European    jurists 
iMve  declined  to  regard  solicitations  as  in- 
dictable, when  there  Is  interposed  between 
Che  bare  solicitation,  on  the  one  band,  and 
the  proposed  Illegal  act,  on  the  other,  the  re- 
?i.'?tlng  will  of  another  person,  which  other 
person  refuses  assent  and  co-operation."    In 
I  somewhat  later  work,  (1  Bish.  Cr.  Law,)  a 
.mrtlnlly   contrary   view   Is    indorsed.     This 
mthor  goes  further.    Iix  section  768  he  says: 
Though,  to  render  a  solicitation  Indictable, 
It  Is,  as  In  other  attempts.  Immaterial,  In  gen- 
(»ral,  whether  the  thing  proposed  to  be  done 
'.s   technically  a  felony  or  a  misdemeanor, 
still,  as  the  soliciting  Is  the  first  step,  only, 
in  a  gradation  reaching  to  the  consummation, 
the   thing  Intended  must,  on  principles  al- 
ready explained,  be  of  a  graver  nature  than 
if  the  step  lay  further  in  advance."    He  Is 
of  tbe  oplnon  that  solicitation  is  an  attempt 
to  commit  adultery  as  a  necessary  step  or 
ingredient  In  the  offense.     Section  767. 

The  question  Is  a  somewhat  vexed  one  un- 
lor  the  conflict  of  authorities  relating  to  the 
raxlovB  phases  of  the  subject  The  inquiry 
In  this  case  is  not  whether  solicitation  to 
commit  adtdtoy  Is  an  offense  in  itself  of  a 
aistinct  character,  but  whether  it  is  an  of- 
fense because  it  is  an  attempt  to  commit 
idiiltery.  The  Instances  of  such  solicitation 
«\-hich  have  been  brought  to  the  attention  of 
fhe  courts  are  but  few  indeed,  extending 
>ver  a  long  period  of  years,  but  resort  can  be 
:iad  to  some  of  a  kindred  nature,  or  perhaps, 
more  properly,  which  have  a  bearing  on  some 
>f  tlie  principles  involved.  In  the  case  of 
Rex  V.  Butler,  6  Car.  &.  P.  308,  decided  in 
LS34,  sometimes  dted,  it  was  said:    "An  at- 


tempt to  commit  a  misdemeanor  created  by 
statute  Is  a  misdemeanor  Itself;"  citing  Rex 
V.  Harris,  6  Car.  &  P.  128.  In  Shannon  v. 
Com.,  14  Pa.  St  226,  It  was  held  that  a  con- 
spiracy to  commit  adultery  was  not  an  of- 
fense; and  in  Miles  v.  State,  58  Ala.  390,  a 
similar  decision  was  arrived  at  Adultery 
was  but  a  misdemeanor,  however,  in  that 
state  also,  though  it  is  not  apparent  that  any 
importance  was  attached  to  this  fact  In 
either  of  these  cases.  In  Cox  v.  People,  82 
HI.  191,  it  was  held  that  solicitation  to  com- 
mit incest  was  not  an  attempt  to  commit  tbe 
crime  of  incest,  which  was  a  felony.  We 
have  not  failed  to  note  the  criticism  of  this 
case,  and  the  citation  It  relies  on  from 
Wharton's  Criminal  Law,  above  quoted  by 
Mr.  Bishop  In  his  valuable  work.  But  the 
case  also  relies  on  Smith  v.  Com.  and  Com.  v. 
Willard,  supra;  and  these  cases  are  author- 
ity, as  we  view  them,  vrlth  other  authorities 
herein  cited,  on  the  ground  that  the  distinc- 
tion mentioned  sometimes  drawn  between  at- 
tempts to  commit  felonies  and  attempts  to 
commit  misdemeanors,  or  between  attempts 
to  commit  gi'ave,  as  dlstlnKulshed  from  trivial, 
misdemeanors,  is  not  a  ■well-established  one, 
nor  well  founded,  when  viewed  merely  as 
an  attempt,  and  not  as  a  substantive  olfcnse. 
Now,  it  seems  to  us  that  solicitation  to 
commit  adultery  is  no  part  of  the  act  of 
adultery  Itself,  and  consequently  cannot  be 
held  to  be  an  attempt  What  is  it?  It  In- 
volves the  expression  of  a  desire  and  a  will- 
ingness on  the  part  of  one  person  to  commit 
the  act  of  adultery  with  another,  and  an  at- 
tempt to  get  that  person's  consent,  but  no 
more.  Follow  it  a  step  further.  Suppose 
the  consent  of  the  other  person  is  obtained, 
and,  in  pursuance  of  it,  if  there  is  no  imme- 
diate opporttmlty  to  gratify  the  then  mutual 
desire,  a  conspiracy  Is  entered  into  to  com- 
mit the  offense  between  these  persons,  which 
involves  the  expressed  consent  and  agree- 
ment of  both  of  them,  and  some  imdcrstand- 
ing  between  them  as  to  when  and  wheife  the 
offense  shall  be  committed,  and  the  naming 
of  a  propitious  time  and  place  to  commit  it. 
It  seems  that  this  would  be  much  more  in 
the  way  of  an  attempt  than  the  case  pre- 
sented tiere;  and,  if  that  does  not  amount  to 
an  offense  or  an  attempt,  how  can  it  be  said 
that  such  an  intention  and  willingness, 
coupled  with  solicitation  upon  the  part  of  one 
person  only,  can  amount  to  an  attempt  to 
commit  the  offense?  We  are  of  tbe  opinion 
that  the  judgment  of  the  superior  court 
should  be  affirmed. 

DUNBAR,  O.  X,  and  HOYT.  STILES,  and 
ANDERS,  JX,  concur. 


LANDERS  V.  McINTYRB  et  aL 
(Supreme  Oonrt  of  Washington.     Feb.  7, 1894.) 

BPKCITIO  PekFORMASCK— WhBN  EyrOKCEABLB. 

1.  Defendants  nefrotiated  a.  sale  of  land  to 
plaintiS,  guarantying  20  per  cent,  profit  within 
a  year,  and  binding  tliemselveii  to  buy  it  from 
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pInintifT  a  year  from  date,  if  she  so  elected; 
nnd  the  owner  (rave  plaintiff,  a  bond  for  a  deed. 
firUl,  that  specific  performance  of  the  contract 
could  not  be  enforced,  on  plaintiff's  offer  to  have 
the  bond  assigned  to  defendants,  as  defendants 
were  entitled  to  a  deed  transferring  a  good  title. 
2.  It  was  further  ground  to  refuse  specific 
performance  that  plaintiff  had  not  complied 
with  the  conditions  of  the  bond,  and  could  not 
enforce  a  conveyance  of  the  premises  by  the 
owner. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Annie  J.  Landers  against  John 
P.  Mclntjrre  and  another  to  enforce  specific 
performance  of  a  contract  to  purchase  land. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Hudson  &  Holt,  for  appellant  Rupert  & 
Fitzgerald,   for  respondents. 

ANDERS,  3.  It  appears  from  the  com- 
plaint in  this  action  that  on  September  23, 
1889,  the  respondents  Mclntyre  &  Plum,  a 
real-estate  firm,  negotiated  a  sale  to  J.  A. 
Reld  of  certain  described  real  estate  in  the 
city  of  Port  Townsend,  owned  by  one  Wil- 
liam Payne.  On  the  same  day  they  entered 
Into  a  contract  with  said  Reld,  whereby,  in 
consideration  of  said  purchase,  they  gniar- 
antled  to  him  that  said  property  would  pay 
him  20  per  cent,  profit  in  one  year  from  that 
date,  and  thereby  bound  themselves  to  pur- 
chase said  property  at  said  advance  one 
year  from  date,  if  said  purchaser  should  so 
elect  On  September  24,  1889,  said  Payne 
executed  a  bond  for  a  deed  of  said  property 
to  the  said  Reld,  in  which  time  was  made 
of  the  essence  of  the  contract,  conditioned 
that  if  the  obligor  therein,  on  or  before  the 
24th  day  of  September,  1890,  should  make, 
execute,  and  deliver  unto  the  said  Reld— 
provided  that  the  said  Reld  should  on  or  be- 
fore that  day  pay  to  the  said  obligor  the 
sum  of  $2,000,  with  Interest  thereon  at  the 
rate  of  10  per  cent  per  annum  from  date 
imtll  paid,  in  the  manner  therein  specified— a 
good  and  sufficient  conveyance  of  said  prop- 
erty, with  the  usual  covenants  of  warranty, 
then  the  obligation  should  be  void;  other- 
wise, to  remain  In  full  force  and  virtue.  On 
December  6,  1889,  the  said  Reld  duly  as- 
signed said  bond  to  the  appellant  On  April 
30,  1892,  the  said  Reld  assigned  and  trans- 
ferred to  the  appellant  all  of  his  right  and 
Interest  in  and  claim  .under  the  aforesaid 
agreement  of  September  23,  1889.  At  the 
time  of  the  making  and  delivery  of  the  bond, 
the  said  Reid  paid  to  the  said  Payne  the 
sum  of  $500,  and  thereafter  paid  the  further 
stun  of  $875,  In  accordance  with  the  stipula- 
tions of  said  instrument  Nothing  further 
was  paid  by  him  upon  the  bond.  It  Is  al- 
leged by  the  appellant  that  in  all  these  trans- 
actions the  said  Reid  acted  as  her  agent 
and  that  the  money  so  paid  was  paid  in 
fact  by  her,  as  principal.  It  is  also  alleged 
in  the  complaint  that  said  Reld,  on  behalf  ot 
the  plaintiff,  and  at  her  direction,  within  and 
at  one  year  from  the  date  of  said  guaranty 


and  agreement  did  dect  to  have  said  de- 
fendants purchase  the  property  deactibed  fa 
said  contract  and  agreement  and  did  ia- 
form  the  defendants  of  the  fact  of  his  said 
election,  and  did  call  up<«  and  demand  of 
them  that  they  should  comply  witli  the  saM 
contract  and  agreement  and  take  said  prop- 
erty and  bond  for  a  deed,  and  did,  actm; 
on  behalf  of  said  plaintiff,  ofTer  to  ba^o 
said  bond,  and  all  right  and  title  acqnirt^ 
thereunder,  duly  transferred  and  assigned 
to  them,  but  that  the  said  defendants,  in 
violation  of  their  said  contract,  failed  and 
refused  to  purchase  the  said  property,  or 
to  accept  any  assignment  of  said  bond  for 
a  deed,  or  to  pay  to  the  plaintiff  any  pis-- 
tion  of  the  sum  which  they  agreed  to  pay 
for  the  said  lots  under  the  said  contrac-L 
A  general  demurrer  was  Interposed  to  the 
complaint  and  was  sustained,  tuid  tbis  rul- 
ing is  the  only  &ror  assigned. 

From  the  above,  |t  will  be  seen  that  nei- 
ther the  appellant  nor  Reid  tendered  u.  deed, 
or  even  an  assignment  of  the  bond,  to  the 
respondents.      Said   Reld   simply    offered   to 
have  said  bond,  and  all  right  and  title  ac- 
quired thereunder,  transferred  and  assigned 
to  them.    And  it  is  contended  on  behalf  of 
the  respondents  that  the  plaintiff,  upon  tlie 
allegations  of  the  complaint,  is  not  in  a.  por- 
tion to  maintain  this  action.     The  respond- 
ents Mclntyre  &  Plum  proposed  to  purchase 
the  property,  at  the  price  mentioned  in  their 
contract   within  one   year   from    the    date 
thereof.    In  a  contract  of  this  kind,  -where 
nothing  is  said  as  to  the  nature  and  extent 
of  the  title  to  be  conveyed,  the  law  imitlies 
that  a  conveyance  transferring  a  good  and 
sufficient  title  shall  be  made,  and  this  Is  not 
satisfied  by  a  tender  of  a  contract  to  con- 
vey.    See  Witter  v.  Biscoe,  8   Eng.   (ArtD 
422;   Ankeny  v.  Clark,  1  Wash.  St  549.  20 
Pac.  583.    At  the  time  this  offer  was  made 
the   title  to  the  property  in  (luestlon  was  stUl 
in  Payne,  and  he  was  the  only  poson  who 
could  have  made  a  conveyance  of  the  same; 
and,   according  to  some  of  the  anthorlties^ 
such  a  contract  as  the  one  now  under  con- 
sideration would  not  be  fulfilled  even  by  a 
tender  of  a  valid  deed  from  a  third  person. 
Hussey   v.    Roquemore,    27   Ala.    281.    And, 
besides,  the  appellant  and  her  agent  Rdd. 
having  failed  to  comply  with  the  conditions 
of  the  bond,  were  not  in  a  position  to  en- 
force a   conveyance   of  the  premises,   even 
from  Payne  himself. 

Without  undertaking  a  discussion  of  the 
question  as  to  whether  the  contract  betwea 
Mclntyre  &  Plum  and  Reld  was  assignable 
or  not  we  are  of  the  opinion  that  the  com- 
plaint in  this  action  does  not  state  fiicts 
sufficient  to  constitute  a  cause  of  actioa 
against  the  respondents,  and  that  the  de- 
murrer thereto  was  properly  sostained.  The 
Judgment  Is  affirmed. 

DUNBAR,  O.  J.,  and  STILES,  SCOTT, 
and  HOYT,  JJ.,  concur. 
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CITY  OF  ABERDEEN  t.  HONET  et  al. 
Supreme  Court  of  Washington.    Feb.  14, 1894.) 
Street  Railkoads— Fhaxchisb — Bond  fob  Cou- 

STllUCTIOS — COXSIDEIIATIOS — DaMAQES. 

1.  Where  a  city  ordinance  granted  a  fran- 
.'hise  to  a  street-railway  company,  and  required 
:lie  prantee  or  its  assigns  to  execute  a  bond  to 
:he  city  for  completion  of  the  railway  within 
1  year,  a  bond  executed  by  individuals,  and  not 
ly  till'  street-railway  company,  was  not  such  a 
Ijond  as  was  required. 

2.  The  bond  of  the  individuals  was  with- 
out consideration  to  the  obligors,  the  franchise 
Qot  having  been  granted  or  assigned  to  thcni. 

3.  Ju'fgment  cannot  be  rendered  for  the  full 
amount  of  a  penal  bond  made  to  a  city,  and 
I'iliilinK  the  obligors  to  construct  a  street  rail- 
way, when  there  is  no  evidence  of  any  actual 
(latunge  to  the  city,  caused  by  failure  to  con- 
struct the  railway. 

4.  Since  Laws  1890,  p.  184,  8  117.  snbd. 
13,  which  authorized  a  certain  city  to  permit 
the  construction  and  operation  of  a  street  rail- 
way under  such  restrictions  as  it  might  deem 
pnipcr,  did  not  authorize  the  city  to  contract  for 
its  construction  or  to  take  a  bond  for  the  pur- 
pose of  profit  If  the  grantee  of  the  francuise 
fuilpd  to  proceed  with  the  work,  the  requirement 
of  a  bond  by  the  city,  on  granting  the  franchise, 
to  secure  the  construction  of  the  railway  In  a 
certain  time,  if  for  liquidated  damages  only, 
was  not  within  its. corporate  powers. 

Appeal  from  superior  court,  ChebaliB  coun- 
ty;   Mason  Irwin,  Judge. 

Action  by  the  city  of  Aberdeen  against 
Albert  A.  Honey,  Lewis  M.  Hamilton,  0.  S. 
Bridges,  and  E.  N.  Qulnette  on  a  penal  bond. 
From  a  judgment  for  plaintiff,  defendants 
iilipeal.     Reversed. 

Wm.  W.  Archer  and  Ben  Sheeks,  for  ap- 
pellants. Wm.  O.  McKinlay,  for  respond- 
ent 

STILES,  J.  Tlie  respondent,  the  city  of 
Aberdeen,  is  a  city  of  the  third  class,  and 
brought  suit  to  recover  of  the  appellants  the 
sum  of  $2,500,  which  was  the  penal  sum  in 
a  certain  bond  theretofore  executed  by  the 
appellants  to  the  respondent  city  under  the 
following  circumstances:  The  Pacific  Whe- 
loss  Electric  Railway  Company  was,  in  1891, 
a  corporation  autliorized  to  do  business  in 
this  state,  and  in  that  year  made  application 
to  tlie  respondent  city  for  a  franchise  to  con- 
struct and  operate  a  street  railway  in  said 
city.  In  compliance  with  the  company's  re- 
quest, the  city,  by  its  council,  passed  an  or- 
dinance, which  contained  the  following: 
■•Sec.  18.  Said  grantees  shall  deposit  with 
the  city  clerk  of  Aberdeen,  at  the  time  of 
the  hling  of  their  acceptance  of  this  ordi- 
nance, a  bond  in  the  sum  of  $2,500,  gold  coin 
of  the  United  States  of  America,  to  be  ap- 
proved by  the  council,  conditioned  that  they 
will  pay  said  sum  to  the  city  of  Aberdeen 
In  the  event  that  said  grantees  do  not  con- 
struct and  complete  said  road  in  accordance 
with  the  terms  and  conditions  of  this  ordi- 
nance." The  grantees  mentioned  as  named 
in  the  ordinance  were  the  "Pacific  Wheless 
Electric  Railway  Company,  and  their  as- 
signs."   The  ordinance  was  duly  accepted 


by  the  company,  and,  in  assumed  compliance 
with  said  section  18,  a  bond  was  executed 
which  is  the  bond  now  In  snit  This  bond 
was  not  executed  by  the  Pacific  Wheless 
Electric  Railway  Company,  but  by  four  in- 
dividuals, who  are  the  appellants  here.  The 
bond  is  in  the  penal  sum  of  $2,500,  and  is 
conditioned  as  follows:  "The  conditions  of 
the  above  obligation  are  such  that  If  the 
above-bounden  obligors  shall,  on  or  before 
the  14th  day  of  April,  1891,  actually  com- 
mence, in  good  faith,  the  worl:  of  construct- 
ing the  street  railway  under  and  according 
to  the  provisions  of  that  certain  franchise, 
right,  or  privilege  heretofore  granted  by  the 
said  city  of  Aberdeen,  acting  by  and  through 
its  mayor  and  common  council,  by  ordinance 
duly  passed  and  signed  upon  the  14tb  day  of 
February,  1891,  unto  the  Pacific  Wheless 
Electric  Railway  Company,  and  shall  well 
and  truly  construct,  finish,  and  in  all  things 
complete  the  said  railway  on  or  before  one 
year  from  the  said  14th  day  of  April,  1891, 
according  to  the  provisions  of  the  ordinance 
aforesaid,  then  this  obligation  to  be  void; 
otherwise,  to  remain  In  full  force  and  ef- 
fect" Judgment  In  the  full  sum  of  the  bond 
was  rendered  against  appellants,  and  they 
now  urge  several  reasons  why  the  Judgment 
should  be  reversed.  These  reasons  we  bold 
to  be  amply  sufficient,  and  they  are  as  fol- 
lows: (1)  The  bond  in  question  was  not  the 
bond  required  by  the  ordinance.  It  was  not 
the  bond  of  the  Pacific  Wheless  Electric 
Railway  Company,  to  which  the  ordinance 
granted  the  franchise.  (2)  There  was  no 
coDslderatiou  running  to  the  obligors  in  the 
bond,  for  the  reason  that  no  franchise  had 
been  granted  to  them,  and  they,  as  Individ- 
uals, would  have  had  no  right  to  construct 
any  street  railway  under  the  franchise  grant- 
ed to  the  Pacific  Whdeas  Electric  Railway 
Company,  it  not  appearing  that  the  franchise 
had  been  assigned  to  them.  (3)  The  bond 
was  a  penal  Itond,  and  no  proof  was  offered 
showing  any  actual  damages  which  had  ac- 
crued to  the  city  by  reason  of  the  failure  to 
construct  the  railroad.  There  was  a  total 
failure,  nothing  ever  having  been  done  to- 
wards its  construction.  (4)  If  the  bond 
were  considered  to  be  one  for  liquidated 
damages,  it  was  not  within  the  corporate 
powers  of  the  city  of  Aberdeen  to  take  such 
a  bond.  The  law  of  its  incorporation  (Laws 
1800,  p.  184,  f  117,  subd.  13)  authorizes  it 
"to  permit,  under  such  restrictions  as  they 
may  deem  proper,  the  laying  of  ralkoad 
tracks,  and  the  running  of  cars  drawn  by 
horses,  steam  or  other  power  thereon."  Tills 
provision  did  not  authorize  the  corporation 
to  build  or  operate  a  street  railroad,  and  it 
could  not,  therefore,  make  a  lawful  contract 
for  the  building  of  one.  Neither  could  it 
take  such  a  i)ond  for  the  purpose  of  making 
a  profit  out  of  it  in  case  the  grantee  of  the 
franchise  should  not  proceed  with  the  con- 
templated work.  Its  only  authority  to  ob- 
tain revenue  was  undo:  its  charter,  throng^  ^ 


w.juuia  have  been 
susiamcu,  ana  tbe  cnnse  dismissed.  The 
Jndgment  will  be  reTersod,  and  the  cause 
remanded  with  directions  accordingly. 

DUNBAR,    O.   J.,    and   HOIT,  ANDERS, 
and  SCOTT,  JJ.,  oonctir. 


AMERICAN  ASPHALT  CO.  t.  GRIBBLE 

et  al. 
(Supreme  Court  of  Washington.  Feb.  16,  1894.) 
App&Ui — NoTiCB  TO  Skttlk  Statement  of  Facts 
Where  appellant's  notice  of  the  filing  of 
the  statement  of  facts  fails  to  name  the  place 
at  which  he  will  ask  its  settlement,  (Code  I'roc. 
{  142°J,)  respondent  may  disregard  it  altogether, 
and  the  statement  will  not  be  considered  by  the 
supreme  court. 

Appeal  from  superior  court,  Fierce  county; 
W.  U.  Prltcbard,  Judge. 

Suit  by  the  American  Asphalt  Company 
against  F.  M.  Gribble  and  Mary  Coffer  on  ac- 
count for  roofing,  and  to  enforce  a  lien  on  a 
building  owned  by  Mary  Coffer.  Decree  for 
plaintiff.    Defendants  appeal.    Affirmed. 

Snell  &  Johnston,  for  appellants.  Best  & 
Munn,  for  respondent. 

ANDERS,  J.  The  notice  of  ffltng  the  state- 
ment of  facts  herein  which  was  served  on 
tbe  respondent  failed  to  designate  a  place  at 
which  the  appellants  would  apply  to  the  court 
or  Judge  who  tried  the  cause,  or  rendered 
the  Judgment  complained  of,  to  settle  and 
certify  said  statement  of  facts.  Tlie  notice, 
therefore,  omitted  one  of  the  positive  re- 
-qnirements  of  the  statute  then  in  force,  (Code 
Proc.  I  1422,)  and  consequently  was  wholly 
ineffectoal  foe  the  purpose  Intended;  and 
the  respondent  was  at  liberty  to  disregard 
it  entirely,  which  it  appears  it  did.  It  fol- 
lows that  the  statement  of  facts  was  in  ef- 
fect settled  and  certlfled  without  notice  to 
the  respondent,  and  hence  cnnnot  be  consid- 
ered by  this  court  The  motion  of  respond- 
ent to  strike  the  statement  from  the  record 
must  therefore  be  granted.  And  as  the  cause 
is  one  of  equitable  cognizance,  and  the  facts 
upon  which  the  judgment  was  based  not 
being  properly  in  the  record,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 

DDNBAR,  0.  7.,  and  STELES,  SCOaTT,  and 
HOYT,  JJ„  concur. 


BOOK  T.  WILLEY  et  aL 
(Sopreme  Ooort  of  Washington.    Feb.  20, 1894.) 

JUDOMSIR  AOAIHST  LeBSBB — EVUBHOS  AS  TO 

Lessee's  I^ctbrest. 
Where  in  an  action  to  foreclose  a  mort- 
gage a  defendant  claims  a  superior  interest  by 


tnat,  alter  tne  mortgage  anu  vnor  k>  ,».i_ti 
the  lessee  and  lessor  abrogated  ti:.^  '.■.-  . 
the  lessee  made  a  contract  ot  porchxse.  -.  . 
the  records  still  showed  bim  to  iiSTe  '.if  >-.- 
hold  interest. 

Appeal  from  superior  court  CSiebali  ms- 
ty;  ^lason  Irwin,  Judge. 

Action  by  WiUlam  F.  Book  against  L  C 
Willey  and  others  to  foreclose  a  UKra? 
Defendants  other  tban  Wlllqr  def«iil:«l  r 
he  was  held  to  hare  a  superior  iiita«» 
phiintlff.     Plaintiff  appeals.     Eertised 

Ben  Sheeks  and  Hogan  &.  McGenj,  trv 
p^ant     J.  C.  Cross,  for  respondoiL 

SCOTT,  J.  This  action  was  bron^trij. 
pellant  in  the  supericv  court  of  Cu.^ 
cotmty  to  foreclose  a  mortgage  on  cm 
real  estate.  Said  mortgage  was  esxrA  r 
John  and  Sarah  Pace  Henson  to  a;;--:. 
February  7,  18D1.  Respondent,  Willfy.  u: 
defendant  Cormier  were  made  partia  d- 
fondant,  under  an  allegation  in  the  coc;— 
that  they  bad  or  claimed  some  lien  or  r - 
est  in  the  mortgaged  premises  which  «» i- 
leged  to  be  subject  to  the  mortgage  Lc  ' 
appellant  The  defendants,  cxceptiu:  > 
spondent  Willey,  failed  to  answa.  aai '' 
fault  was  entered  against  them.  Ref;*:: 
ent  Willey,  answered,  and  admitted  itt  c- 
cutlon  and  nonpayment  of  tbe  note  tx 
mortgage  set  forth  in  tbe  complabt;  c 
he  further  alleged  that  he  had  an  inlaw  - 
said  lands  which  was  superior  to  tbe  l? 
of  appellant's  mortgage. 

The  respondent's  claim  is  based  iipo!i  b 
following  facts:     That   the  defendsrt  J:- 
Henson,  on  the  28th  day  of  July,  M». » 
cuted  a  written   contract  of  l«a8e  ol «.: 
lands  to  the  defendant  Cormi«'  for  tlie  «z 
of  five  years  from  said  date,  at  «n  tsn. 
rental  of  |200,  which  lease  provided  ttitr 
the  termination  thereof  the  lessee  mirt:  ff 
move  any  boildlng  erected  by  him  vpx  C* 
premises  during  the  existence  of  tbe  la^ 
and  said  Henson  also  gave  Cormier  an  o(tT 
to  purchase  the  premises  at  any  time  i~~ 
the  term  of  the  lease  for  a  son  sfteSd 
And  said  respondent  further  alleged  *Jtb 
recovered  a  judgment  In  the  gnperiw  tr* 
of  Chehalis  county  against  said  deffit' 
CJormier.  and  that  on  the  2Sth  day  of  Ji^- 
ary,  1803,  be  catised  a  transcript  thw' " 
be  filed  In  the  office  of  tbe  county  aodiw  ' 
said  Chehalis  county,  theiteby  maklii?R- 
Judgment  a  lien  upon  the  real  estate  o'«: 
defendant   Cormier,   by   virtue  whcrerf  * 
spondent  claimed  a  lien  niKtn  the  le!«i>- 
interest  of  Cormier  In  the  niortjra?rf  P«=" 
ises,  and  that  the  same  was  paiamoiBtt 
the  mortgage  of  appellant,  and  he  ashi" 
a  dismissal  of  the  action  as  to  Urn.  if!"-' 
lant  set  up,  by  way  of  reply  to  tils  «s»** 
that  after  the  recording  of  appeDanti  W 
gage,  and  on  the  8d  day  of  Augwt  T^- 
Cormier  then  being  In  default  In  piyEfl'''' 
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rent  on  the  lease  aforesaid,  by  mutual  agree- 
ment between  said  John  Henson  and  said 
■Cormier  said  lease  was  abrogated,  and  de- 
-clared  to  be  of  no  further  force,  and  a  new 
contract  in  writing  was  on  said  date  entered 
into  between  said  Henson  and  said  Cormier, 
by  the  terms  of  which  Cormier  was  to  buy 
tbe  mortgaged  premises  from  Henson  sub- 
ject to  the  lien  of  appellant's  mortgage;  and 
that  at  said  time  Cormier  assumed  the  pajv 
inent  of  appellant's  mortgage,  and  thereafter 
paid  part  of  the  debt  thereby  secured. 

At  the  trial,  respondent  offered  evidence  in 
support  of  the  allegations  contained  in  bis 
answer,  and  In  rebuttal  appellant  ofTered  in 
evidence    the    deposition   of   said    Cormier, 
■vrherein  be  testified  in  substance  that,  before 
the  alleged  recovery  by  respondent  of  his 
Judgment  against  him,  said  lease  had  been 
forfeited  by  him,  and  that  It  was  abrogated 
and  set  aside  by  mutual  agreement  of  both 
parties  to  It,  and  which  deposition  also  con- 
tained further  testimony  in  support  of  the 
other   matters   alleged   In   appellant's   reply 
aforesaid.     The  court,  upon  objection  by  re- 
spondent, refused  to  admit  this  deposition  as 
evidence;     whereupon    appellant    offered    to 
prove  the  facts  alleged  in  his  reply  by  an- 
other witness,  and  such  testimony  was  like- 
wise excluded.     It  seems  these  rulings  were 
based  on  the  ground  that  appellant  could  not 
prove  any  fact  In  contravention  of  Cormier's 
interest  in  said  property  as  shown  by  the 
records  in  the  auditor's  office,  and  on  the 
ground  that  respondent's  Judgment  became 
a  lien  upon  such  leasehold  interest  as  dis- 
closed by  the  records,  regardless  of  what 
tbe  actual  claim  or  Interest  of  said  lessee 
was  in  said  mortgaged  premises  at  the  time 
the  lien  attached.     This  was  error.    The  Hen 
of  said  Judgment  could  only  attach  upon  the 
actual   interest  of  the  Judgment  debtor  in 
said  lands,  regardless  of  the  fact  that  it  ap- 
peared by  the  county  records  that  he  had  a 
-different  or  greater  interest  therein.     We  be- 
lieve tbe  authorities  are  practically  unani- 
mous In  support  of  tbls  proposition.     Conse- 
quently, the  testimony  offered  by  appellant 
In  support  of  the  matters  alleged  In  his  re- 
ply should  have  been  admitted,  and  It  follows 
that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

DUNBAR,  O.  J.,  and  HOTT,  STILES,  and 
ANDERS,  JJ.,  concur. 


BARNETT,   Sheriff,   v.   O'LOUGHLIN  et  al. 
(Supreme  Court  of  Washington.    Feb.  20, 1894.) 

ATTACHMBNT— WrOSOPCL  LbVT — AOTION  BT 

SasKirr  on  Indeunitt  Bond. 
It  is  no  defense  to  an  action  by  a  sheriff 
OB  an  indemnity  bond,  in  an  attachment  case, 
that  after  the  claimant  got  jtidgment  against 
the  sheriff  for  the  wronsful  attachment,  and 
the  juilgment  was  satisfied,  the  s)icriff  sold  the 
.property  at  private  sole  by  direction  of  plaintiff 
m  attachment 


Appeal  from  superior' coiurt,  Lewis  county; 
W.  W.  Langhome,  Judge. 

Action  by  John  W.  Harnett,  sheriff  of  Lewis 
county,  against  J.  V.  O'Loughlln,  John  T. 
Loraway,  and  others.  Jftdgment  for  plain- 
tiff. O'Loughlln  and  Laraway  appeal.  Af- 
firmed. 

Swasey  &  Lemley,  tar  appellants.  Reyn- 
olds &  Stewart,  for  respondent 

SCOrr,  J.  This  action  was  commenced 
by  the  respondent  against  the  defendants  to 
recover  on  an  indemnity  bond  given  by  them 
to  him,  as  sho^ff,  to  Indemnify  him  from 
loss  by  reason  of  the  levy  of  a  writ  of  at- 
tachment issued  In  the  suit  of  O'Loughlln 
against  .one  Hunt,  and  levied  on  certain  per- 
sonal property  which  was  claimed  by  one 
Dixon.  After  said  seizure,  Dixon  demanded 
said  property  of  the  sheriff,  and  O'Loughlln 
refused  to  allow  the  surrender  of  It,  where- 
upon Dixon  brought  suit  against  the  sheriff 
to  recover  Its  value.  After  this  suit  was 
commenced,  O'Loughlln,  as  principal,  with 
the  other  defendants  as  sureties,  executed 
the  Indemnity  bond  to  the  sheriff.  Such 
proceedings  were  had  in  the  suit  brought  by 
Dixon  against  the  sheriff  that  a  Judgment 
was  rendered  in  his  favor  against  said  sher- 
iff, amounting  to  nearly  $2,000.  O'Loughlln 
and  the  sureties  in  said  indemnity  bond  hav- 
ing failed  to  satisfy  the  Judgment  so  recov- 
ered against  the  sheriff,  he  brought  this  ac- 
tion on  the  bond.  O'Loughlln  reeOvwed 
Judgment  In  his  suit  against  Hunt,  and  ex- 
ecution was  Issued  thereon,  and  the  property 
attached  was  sold,  excepting  that  which  was 
claimed  by  Dixon.  Tbe  sheriff  was  directed 
not  to  sdl  that  propwty  In  consequence  of 
the  litigation,  as  It  was  uncertain  and  unde- 
termined at  that  time  whether  the  proi>erty 
belonged  to  Hunt  or  to  Dixon.  After  Dixon 
recovered  judgment  against  the  sheriff,  said 
sheriff  sold  the  property  which  he  had  seized 
as  afcuresald,  and  which  was  In  controversy 
In  the  suit  with  Dixon,  at  i»ivate  sale,  for 
the  sum  of  $619.50.  The  sheriff  recovered 
Judgment  upon  said  Indeihnlty  bond,  and 
an  appeal  was  taken  by  the  defendants. 

AppeUantB  contend  that  the  sheriff  had  no 
right  or  authority  to  sdl  said  property  at 
iwlvate  sale,  that  In  doing  so  he  committed 
a  trespass,  and  that  It  was  immaterial 
whether  he  was  directed  or  authorized  to 
make  such  sale  by  the  defendAuts;  and  this 
is  practically  the  only  point  presented  upon 
the  appeal.  Certain  authorities  are  cited  by 
appellants  to  the  effect  that  a  sheriff  will  not 
be  protected  in  a  willful  violation  of  tbe  law, 
although  directed  by  oth^  parties  to  do  the 
act,  and  that  be  cannot  recover,  in  such  case, 
upon  an  indemnity  bond  given  to  protect  him 
therein.  But  these  authorities  have  no  ap- 
plication to  tbe  facts  of  this  case  If,  as 
contended  by  respondent,  he  was  authorized 
to  sell  this  property  at  private  sale  by 
O'LiOughlin,  and  there  was  testimony  to  show 
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that  he  was  so  authorized,  he  unquestion- 
ably had  a  right  to  make  such  sale.  Upon 
the  satisfaction  of  the  judgment  obtained  by 
Dixon  against  the  sheriff,  the  title  to  said 
property  passed  from  Dixon  to  the  sheriff,  al- 
though, under  the  circumstances,  having 
seized  It  upon  a  writ  of  attachment  Issued  in 
favor  of  O'Loughlln,  It  passed  to  him  In  trust 
for  O'Loughlin.  Consequently,  It  could  then 
be  no  trespass  against  Dixon  to  sell  the  prop- 
erty in  any  way  that  the  parties  saw  fit  to  sell 
it  It  could  be  no  trespass  against  Hunt, 
the  execution  defendant  in  the  original  suit, 
for  It  was  found  not  to  have  been  his  proi»- 
erty,  and  he  could  make  no  claim  to  have  It 
sold  on  the  execution  Issued  in  that  suit. 

Complaint  la  made  as  to  the  expenses  in- 
curred by  the  sheriff  In  taking  care  of  said 
property  pending  the  litigation  with  Dixon. 
It  was  shown  that  the  property  consisted 
principally  of  Judson  and  giant  powder, 
which  had  to  be  kept  in  an  Isolated  places 
and  that  it  was  necessary  to  have  some  one 
to  lo<A:  after  it  There  was  also  testimony 
to  show  that  a  keeper  was  employed  to  take 
charge  of  the  propMty  by  direction  of,  and 
with  the  consent  of,  O'Loughlln,  and  that  the 
sheriff  acted  under  direct  authority  from  him 
In  making  the  seizure  and  retaining  the 
property,  and  In  contesting  the  title  with 
Dixon,  and  In  soling  It  as  he  did;  and  the 
jury  found  In  favor  of  the  plaintiff  on  the 
Issues  made.  No  error  having  been  shown, 
the  Judgment  rend^ed  is  affirmed. 

DUNBAR,  O.  X,  and  HOYT,  STILBS, 
and  ANDERS,  JJ.,  concur. 


STATE  V.  WHITE. 

(Supreme  Court  of  Washington.     Feb.  9, 1804.) 

Criminal  Law — Appeal  bt  State— Certiokari 

TO  Justice. 

1.  Where  the  superior  court,  on  certiorari 
to  a  justice,  reverses  his  judi^ment  of  conviction, 
and  orders  accused  "released  from  the  penalty," 
as  not  having  had  a  fnir  trial,  there  is  no  ac- 
quittal on  the  merits,  such  as  will  make  an  ap- 
peal by  the  state  a  second  jeopardy. 

2.  2  Hill's  Code,  §  1621,  allowing  certiorari 
to  one  who  conceives  himself  injured  by  error 
of  a  justice  of  the  peace,  applies  to  criminal  as 
well  as  civil  proceedings. 

3.  In  the  light  of  2  Hill's  Code,  |  1223,  re- 
quiring the  clerk  of  court  to  furnish  defendant 
a  copy  of  the  indictment,  or  to  permit  him  to 
make  one,  Const,  art.  1,  g  22,  entitling  accused 
"to  have  a  copy"  of  his  accusation,  is  complied 
with,  in  a  justice's  court  when  the  justice 
hands  accused  the  original  complaint,  and  tells 
him  he  can  copy  it  if  he  please.  Dunbar,  O. 
X,  and  Stiles,  J.,  dissenting. 

4.  A  justice's  judgment  of  conviction  is  not 
bad,  as  undated  and  unsigned,  where  his  docket 
shows  that  the  verdict  was  rendered  on  such  a 
date,  and  judgment  rendered  the  same  day; 
that  two  adjournments  were  granted  at  defend- 
ant's request;  and  that  at  the  last  date  a  writ 
of  certiorari  was  served, — the  signature  being 
at  the  foot  of  the  consecutive  entries. 

Appeal  from  superior  court,  Stevaaa  coun- 
ty; Jesse  Arthur,  Judge. 


Wlllkim  K.  White   was   convicted  of  ai- 

sault  and  battery  before  a  justice,  and  re- 
moved the  case  to  the  superior  court  by  wilt 
of  certiorari.  The  judgment  wa»  reversed. 
and  the  state  appeals.     Reversed. 

L.  B.  Reeder,  Pros.  Atty.,  and  "W.  X  Gil- 
bralth,  for  the  State.  John  B.  Slater  and 
Charles  A.  Mantz,  for  respondent 

SCOTT,  J.  The  defendant  was  ■rrwt.xl 
upon  a  charge  of  assault  and  battery,  asl 
brought  before  one  6.  M.  Welty,  a  Justice  of 
the  peace  of  Stevens  county.  Upon  an  ap- 
plication for  a  change  of  renne,  the  caust 
was  tnin.sferred  to  one  L  I.  Hngfaes.  a  jus- 
tice of  the  peace  for  the  same  coanty.  be- 
fore whom  a  trial  was  had;  and  defendan: 
was  found  guUty,  and  fined  one  dollar  and 
costs  of  suit  The  defendant  removed  sa:£ 
cause,  by  writ  of  cotiorari,  to  the  superior 
court  of  said  county;  and  a  judgment  was 
there  rendered  reversing  the  Judgment  ot 
the  justice  of  the  peace  aforesaid,  and  order- 
ing "that  the  defendant  be  released  from 
the  penalty  thereof."  From  this  Judgment 
of  the  superior  court  the  state  has  appealed. 

The  defendant  urges  that  no  appeal  cooM 
be  taken  by  the  state,  for  the  reason  that  it 
does  not  come  within  any  of  the  provisions 
of  the  statute  (section  1,  subd.  7,  Sess.  Laws 
1883,  p.  120)  authorizing  an  api>eal  by  the 
state  in  criminal  actions,  and  on  the  farther 
ground  that  the  defendant  has  been  acquit- 
ted on  a  trial  upon  the  merits,  and  that  a 
reversal  of  the  Judgment  of  the  superior  conrc 
would  be  putting  him  twice  in  jeopardy.  We 
do  not  think  the  judgment  rendered  fai  the 
superior  court  can  be  considered  as  an  ac- 
quittal of  the  defendant  np<m  the  m«-it& 
within  the  meaning  of  the  section  afcwesald. 
nor  would  a  reversal  thereof  have  the  effect 
of  putting  the  defendant  twice  in  jeopardy. 
Such  an  appeal  does  not  Involve  a  retriil 
of  the  original  Issue. 

It  is  contended  by  the  state  that  certiorari 
will  not  lie  to  remove  a  criminal  action  from 
a  justice  of  the  peace  to  a  superior  conrt 
but  we  are  of  the  opinion  that  this  objection 
is  not  well  taken.  The  statute  In  question, 
(volume  2,  |  1621,  of  the  Code,)  giving  a 
remedy  by  certiorari,  does  not  attempt  or 
purport  to  limit  the  proceedings  to  civil  ac- 
tions, nor  is  there  any  apparent  reason  or 
ground  why  the  same  should  be  so  limited. 

It  Is  further  contended  by  the  state  that. 
If  the  writ  would  lie,  there  was  no  error  in 
the  proceedings  before  the  justices  of  the 
peace  aforesaid  sufficient  to  warrant  a  re- 
versal of  the  judgment  in  the  superior  conrt 
To  determine  this,  It  will  be  necessary  to  ex- 
amine the  points  which  were  raised  by  the 
defendant  in  the  supo'lor  court  in  the  cotio- 
rarl  proceeding: 

It  is  contended  by  the  defendant  that  these 
proceedings  were  erroneous,  upon  several 
grounds,  one  of  which  is  that  he  was  refused 

a  copy  of  the  complaint  upon  which  he  was 
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tried.  It  appears  tMt,  when  the  defendant 
was  first  brought  before  Justice  Welty,  he 
demanded  a  copy  of  the  complaint,  but  that 
the  same  was  refused,  and  that  upon  the 
trial,  before  Justice  Hughes,  after  a  jury  had 
been  impaneled,  he  again  demanded  a  copy 
of  the  complaint,  whereupon  the  justice  hand- 
ed him  the  original  complaint,  with  the  re- 
mark that  he  could  make  a  copy,  if  he  chose 
to.  No  objection  was  made  to  this  by  the 
defendant,  and,  as  far  as  the  record  shows, 
he  acquiesced  therein.  He  contends,  how- 
ever, that  under  section  22,  art.  1,  of  the  con- 
stitution, he  would  be  entitled  to  a  copy,  and 
to  have  the  same  prepared  for  him  by  the 
coturt,  or  mider  its  direction.  There  is  no  act 
of  the  legislature  requiring  justices  to  fur- 
nish a  copy.  The  only  legislative  provision 
is  with  reference  to  the  furnishing  of  a  copy 
by  clerks  of  the  superior  courts,  and  that 
provides  a  copy  ohall  be  furnished  the  de- 
fendant, or  that  he  shall  be  given  an  oppor- 
tunity to  make  one.  2  Ciode,  I  1223.  The 
legislature  has  thus  deemed  an  opportunity 
to  take  a  copy  a  sofficient  compliance  with 
this  constitutional  provision,  and  there  is  no 
substantial  reason  for  holding  that  it  Is  not 
The  constitution  does  not,  in  terms,  require 
the  court  to  make  the  copy,  or  cause  one  to 
be  made^  and  delivered  to  the  defendant, 
but  says,  substantially,  that  the  defendant 
shall  have  a  right  to  a  copy.  No  point  is 
made  In  respondent's  brief  over  the  fact  that 
be  was  refused  a  copy  of  the  complaint  by 
Justice  Wdty. 

It  is  further  contended  that  the  Judgment 
of  the  justice  of  the  peace  is  void  on  the 
ground  that  it  was  not  signed,  and  that  the 
transcript  does  not  show  when  such  alleged 
judgment  was  entered.  A  transcript  of  the 
justice's  docket,  showing  the  proceedings  had 
in  the  cause,  appears  in  the  record.  It  shows 
that  the  verdict  was  rendered  March  30,  1893, 
and  that  a  judgment  was  rendered  thereon, 
for  the  amount  thereof,  on  the  same  day; 
and  it  shows  that  the  cause  was  then  ad- 
journed, at  the  request  of  the  defendant,  to 
March  Slst,  and  again,  at  his  request,  until 
April  3d,  at  which  time  be  served  the  writ 
of  certiorari.  These  proceedings  were  en- 
tered by  the  justice  in  hla  docket,  consecu- 
tively, xinAet  the  title  of  the  cause,  as  is  the 
custom  in  courts  of  justices  of  the  peace,  and 
at  the  conclusion  thereof  he  signed  the  dock- 
et, and  this  is  all  that  Is  required. 

It  appears  that  the  costs  were  taxed  by  the 
justice  of  the  peace  under  the  prorislons  of 
section  20S6  of  the  1881  Code,  which  had 
been  repealed  by  the  act  of  March  9,  (Sess. 
Laws  1893,  p.  143,)  and  which  reduced  the 
costs  in  such  cases  very  materially.  We  do 
not  tUnk  the  record  disdoses  any  material 
error,  aside  from  this,  in  the  proceedings  in 
the  justice's  conrt  Consequently,  the  judg- 
ment rendered  by  the  superior  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
-structions  to  set  aside  its  judgment  of  re- 
versal, and  to  affirm  the  judgment  rendered 


in  the  justice's  court,  with  the  exception  that 
the  costs  shall  be  retazed  by  the  superior 
court  under  the  law  aforesaid,  in  force  at  the 
time  of  the  trial,  and  that  the  costs  of 
this  appeal  be  included  in  such  judgment, 
and  judgment  rendered  for  the  whole  there- 
of. It  Is  further  considered  that  the  judg- 
ment so  rendered  be  enforced  in  the  su- 
perior court,  if  not  paid  or  stayed  by  the 
defendant,  by  a  levy  upwi  his  property,  or 
by  proceeding  upon  the  bond  filed  by  him  in 
removing  said  cause  by  the  certiorari  pro- 
ceeding aforesaid,  or  by  again  apprehending 
the  defendant,  and  enforcing  the  same  by  im- 
prisonment, as  provided  by  law. 

HOYT,  J.,  concurs.  ANDBRS,  J.,  concurs 
in  the  result 

DUNBAR,  C.  J.,  (dissenting.)  I  am  unable 
to  agree  with  the  majority  in  their  construc- 
tion of  section  22,  art  1,  of  the  constitution. 
The  section  is  as  follows:  "In  criminal  prose- 
cutions the  accused  shall  have  the  right  to 
appear  and  defend  in  person  and  by  coimsel, 
to  demand  the  nature  and  cause  of  the  ac- 
cusation against  him,  to  have  a  copy  thereof, 
to  testify  In  his  own  behalf,  to  meet  the  wit- 
nesses against  him  face  to  face,  to  have 
compulsory  process  to  compel  the  attend- 
ance of  witnesses  In  his  own  behalf,  to  have 
a  speedy  public  trial  by  an  impartial  jury 
of  the  county  in  which  ttie  offense  is  alleged 
to  have  been  committed,  and  the  right  to  ap- 
peal in  all  cases;  and  in  no  Instance  shall 
any  accused  person  before  final  judgment  be 
compelled  to  advance  money  or  fees  to  se- 
cure the  rights  herein  guaranteed."  It  seems 
to  me  that  under  that  section  It  becomes  the 
imperative  duty  of  the  court  to  furnish  the 
defendant  a  copy  of  the  information,  when  it 
is  demanded,  and  that  It  is  not  enough  to 
give  him  access  to  the  record,  with  permis- 
sion to  copy.  It  is  a  copy,  and  not  the  rec- 
ord, that  is  guarantied  to  him  by  the  consti- 
tution. He  is  entitled  to  a  copy  to  take  with 
him  for  careful  inspection  of  himself  or 
counsel.  He  may  not  be  able  to  copy  the 
Indictment  himself,  and  the  constitution  ex- 
pressly says  that  he  shall  not  be  compelled 
to  advance  money  or  fees  to  secure  this  right 
It  might  as  well  be  said  that  he  should  be 
compelled  to  serve  the  process  tor  the  at- 
tendance of  witnesses,  if  the  subpoenas  or 
warrants  were  placed  In  his  hands.  It  seems 
to  me  that  the  constitution  could  not.  In  more 
aTpIidt  language,  have  prorided  for  furnish- 
ing him  a  copy;  and  I  never  will  consent  to 
a  court's  depriving  a  defendant  of  this  plain 
constitutional  right  by  an  assumption  that 
some  other  right  is  equivalent  to  the  right 
guarantied  by  the  constitution,  which  is  the 
only  theory  upon  which  the  action  of  the 
court  In  this  case  can  be  maintained.  Iliere 
is  nothing  in  the  record,  in  my  judgment,  to 
show  any  acquiescence  on  the  part  of  the 
defendant  He  made  a  demand  which  was 
refused,  and  there  was    nothing    left    him 
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but  to  remain  allent  Am  I  think  be  was  en- 
titled to  a  writ  of  certiorari,  the  Jadgment 
should  be  affirmed. 

STILES,  J.,  concurs. 


RATHBUN  ▼.  THURSTON  COUNTY. 
(Supreme  Court  of  Washington.    Feb.  12,  1894.) 

ACTIOJJ  AOAIN8T  CtoOHTT  —  SCPFICIBSCT  0»  COM- 
PLAINT— AKSWBR — EVIUENCB. 

1.  In  an  action  to  charge  a  county  on  a 
contrnct  for  priuting,  by  the  terms  of  which 
plaintiff  was  to  publish  certain  notices  in  the 

Olympin  Review,"  a  complaint  alleging,  as  the 
only  performance,  that  the  notices  were  pul>- 
lished  in  the  "Weekly  Standard"  with  the  con- 
sent of  the  county,  is  demurrable. 

2.  In  an  action  on  a  contract  by  which 
plaintiff  was  to  print  certain  notices,  an  answer 
alleging  that  deferulaut  was  compelled  by  the 
ueglect  of  plaintiff  to  have  the  printing  done 
by  another  sets  np  a  good  defense. 

3.  In  an  action  on  a  special  contract,  plain- 
tiff's testimony  that  he  was  not  permitted  to 
do  the  work  justifies  a  finding  against  Iiim. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  W.  W.  Langhorne,  Judge. 

Action  by  J.  0.  Rathbun  against  the  county 
of  Thurston  on  a  contract  for  printing.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Phil.  SkUlman  and  J.  C.  Rattabim,  for  ap- 
pelant   Milo  A.  Root,  for  respondent 

DUXBAR,  G.  3.  This  is  an  action  brotigbt 
by  the  appellant  to  recover  pay  for  services 
idleged  to  have  been  rendered  under  a  con- 
tract made  with  the  county  of  Thurston  for 
the  publication  of  certain  notices  betwe^i 
the  1st  day  of  July,  1880,  and  the  lat  day 
of  July,  1891.  Tbe  amount  claimed  to  be 
due  is  the  sum  of  $3,659.60.  Respondent 
admits  entering  into  the  contract  with  ap- 
pellant, but  denies  that  the  appellant  per- 
formed the  so-vices  alleged,  and  alleges  that, 
ujDon  the  failure  and  refusal  of  appellant  t» 
carry  out  said  contract,  it  entered  into  an- 
other contract  with  one  B.  M.  Price,  and  the 
work  was  so  done  by  Price,  and  not  by  the 
appellant  The  case  was  tried  in  the  supe- 
rior court,  resulting  in  a  verdict  for  the  re- 
spondent Judgment  was  entered,  and  from 
such  Judgment  the  appeal  is  taken  to  this 
court 

The  contract  was  to  do  tbe  w<Hrk  of  tbe 
county  from  July  1,  1890,  to  July  1,  1891; 
and  tbe  notices  were  to  b«  published  in  the 
newspaper  named  the  "Olympia  Review," 
a  weekly  newspaper  published  at  Olympia, 
of  which  appellant  was  the  publisher.  After 
the  execution  of  the  contract,  but  before  tbe 
publication  of  tbe  notices  which  were  in- 
volved In  this  action,  tbe  appellant  sold  tbe 
Review  to  one  B.  M.  Price,  and  its  name 
was  changed  to  the  "Weekly  Capital."  The 
publications  of  tbe  notices  Involved  were 
thereafter  made  in  the  Weekly  Capital,  un- 
der a  contract  made  by  the  county  with 


Price,  tbe  publlsber  of  the  Cainta!.  , 
claim  of  the  appelant  to  tbat  wteo  fat  v 
the  Review  he  made  arrangemeiti  r . 
Price  to  continue  tiie  coanty  prtatii:^  '^ 
tbe  wiwk  was  thereafter  dme  1^  Pii«  _• 
bis  agent,  and  tliat  be  to  tberefbre  aiti:!£d  : 
pay  for  the  same. 

The  first  assignment  of  error  \tj  a{?&l:r 
Is  the  sustaining  of  TeepoDAesota  isE-jrx 
to  appellant's  original  com^alnt  We  lis 
the  demurrer  was  properly  sostaisal  il 
the  alegatlon  of  services  !n  tbe  enLptr 
was  as  follows:  "Tbat  tbe  t.if^:±:: 
and  official  publication  of  an  notices  ^  t: 
defendant  from  April  11,  1891,  to  i^  i 
1891,  were  publisbed  In  tbe  said  Wei;- 
Capital  with  the  consent  ot  defendaii. ::: 
by  Its  directions."  There  to  no  aD^t.-. 
whatever  that  such  worlc  was  done  I7 1' 
plaintiff,  or  that  be  bad  any  interest  vbr 
ever  in  the  Weekly  Capital,  and  no  ;*€se; 
tion  that  such  was  the  case  can  he  \ai^: 
in.  If  it  could  be,  tbe  dtfense  wbidi  -- 
county  has  made  to  tbto  complaint  KJi 
not  be  entertained,  for  tbe  veiy  esakt '' 
tbe  defense  is  tliat  sndi  pnblicadoDa  u' 
in  tbe  Capital  were  not  made  under  tlK  ec 
tract  with  tbe  appellant 

An  amended  complaint  was  filed,  ts  w'a:. 
an  answer  was  interposed,  alleging  tliat  p: 
to  tbe  11th  day  of  April,  1891,  plaint:  iMi 
sold  the  paper  referred  to  In  liis  compkir 
OS  the  Weekly  Capital  to  one  B.  M.  I>ria 
and  bad  failed,  refused,  and  needed  * 
carry  out  and  perform  bis  contract  aai  ^ 
by  reason  of  said  neglect,  faQiire,  lai  r^ 
fuaol  on  the  part  of  tbe  plaintiff,  tl»  dec- 
ant was  oomp^ed  to,  and  did,  enta  t: 
a  contract  with  R  M.  Price,  as  dx  polifidr 
of  the  Capital,  to  do  tbe  i»1ndng  tet  a^ 
cotmty  between  tbe  lltb  day  of  April  1$- 
and  die  1st  day  of  July,  1891,  and  tkit  C 
printing  done  for  said  coanty  was  done  c 
der  contract  with  said  B.  M.  Price,  uid  r 
under  any  contract  witb  tbls  platntUT;  'cte^ 
iqpon,  plaintiff  moved  to  strike  from  tt«  s: 
swer  tbe  allegation  of  tbe  sale  of  Qie  pi^' 
to  Price,  and  the  contract  entered  tea  ^■ 
the  county  with  Price,  and  all  that  'perrr. 
of  tbe  answer  coocemiag  ita  transaciioo  *t: 
Price,  which  motion  waa  orermled  br  '^ 
court  It  is  urged  by  tbe  appellant  tiut  e 
party  to  a  contract  cannot  escape  Va  \* 
billty  by  makhag  a  new^  contract  conr^ 
the  same  work  witb  tbe  agent  or  tsm 
ai  Qxe  other  party,  and  that  It  Is  not  ytf^ 
to  offer  such  contract  In  evidence  ^^ 
defending  an  action  brougbt  on  tbe  £^ 
contract  There  is  no  donbt  of  the  cat» 
ness  of  tills  proposition,  and.  had  tfaii  v^ 
been  brought  against  tbe  coanty  ftr  m^ 
of  contract,  tbe  answer  objected  to,  n^^ 
proof  offered  tboeimder,  would  hsTC  Ite 
Irrelevant,  and  it  would  plainly  have  deni^ 
upon  tbe  coanty  to  have  proven  that  jlt^  . 
bad  abandooed  bto  contract  in  that  em-'  | 
would  liave  made  no  dlff«enoe  whether  S* 
bad  eatored  into  any  eabflegiienteaBtncif' 
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iT>t,  for  they  would  have  been  relieved  of  the 
p.iymcnt  of  this  claim  by  reason  of  such 
ultandonmcnt.  But  plalntifl  does  not  sue  the 
county,  in  this  action,  for  the  violation  of 
iiny  contract,  but  for  services  rendered  nn- 
<lor  the  contract;  and  the  allegations  object- 
ed to  are  relied  upon  by  the  county  to  show- 
that  some  one  else,  and  not  the  plaintiff, 
performed  the  services,  which  we  think,  in 
this  character  of  acUon,  was  perfectly  ad- 
missible, because,  if  proven,  they  would  cer- 
tainly be  a  perfect  defense  to  the  complaint. 
We  think  the  instructionB  given  by  the  court 
were  substantially  correct,  ftnd  that  tf  there 
was  any  errOT  at  aU  committed  by  the  court, 
in  such  instructions,  such  errors  were  In 
favor  of  appellant 

This  brings  the  case  to  the  question  of  the 
sufficiency  of  the  evidence.  It  Is  tirged  by 
the  appellant  that  the  Jury  being  taxpayers, 
and  this  action  being  an  action  against  the 
county,  the  Jury  are,  to  a  limited  extent,  in- 
terested. This  Is  an  interest  that  is  not 
taken  into  consideration  by  the  law.  They 
are  qualified  jurors,  in  snob  cases,  and  their 
verdict  must  receive  the  same  consideration 
at  the  hands  of  this  colirt  as  the  verdict  of 
a  Jury  In  any  other  case.  Even  if  we  should 
liave  a  different  view  of  the  weight  of  the 
testimony  from  that  reached  by  the  Jury,  we 
would  not  feel  Justified  in  disturbing  it  But 
an  examination  of  the  record  in  this  case 
leads  us  to  the  concltision  that  the  verdict 
v.-aa  sustained  by  the  clear  weight  of  testi- 
mony. We  are  of  the  opinion  that  the  tcatl- 
inony  of  the  plaintiff,  alone.  Justified  the  re- 
quest of  the  respondent  for  a  nonsuit  We 
do  not  think  that  under  the  statute  the  coun- 
ty can  be  placed  In  the  position  which  the 
testimony  of  the  appellant  shows  that  he 
sought  to  place  the  county  hi  this  case.  Con- 
ceding, for  the  ptu"poses  of  the  case,— which 
we  are  not  now  prepared  to  say  we  would 
concede,  If  the  question  was  properly  before 
us,— that  the  county  would  be  bound  by  Its 
contract,  wh«re  the  paper  with  which  It  had 
contracted  had  been  sold  to  another  publish- 
er, and  its  name  changed.  It  is  asking  too 
much  of  the  county  to  have  its  notices  placed 
on  wheels,  to  be  mn  around  to  different  pa- 
pers in  the  county,  the  standing  of  which 
was  not  taken  Into  consideration  by  the 
county  when  It  entered  Into  the  contract, 
and  to  be  drawn  Into  the  Inconvenience  of, 
and  made  a  parly  to,  any  such  controversy 
as  the  testimony  of  the  appellant  shows  ex- 
isted between  him  and  Price,  the  publisher 
of  the  Capital.  But,  outside  of  this  ques- 
tion, we  say  the  testimony  of  the  appellant 
shows,  not  only  that  he  had  deprived  himself 
of  the  power  of  complying  with  the  contract, 
but  that  the  commissioners  actually  refused 
to  allow  him  to  do  the  work,  for  he  testified 
as  follows:  "The  work  was  done  by  the 
Standard  for  a  short  time,  when  the  com- 
missioners or  the  auditor's  office  refused  to 
Kive  me  any  more  work  at  all.  They  paid 
the  bill,  however,  for  the  work  I  had  done 


at  the  Standard."  If  this  is  true,— that  the 
commisslon^'s  refused  to  give  blm  work,— 
then,  even  presuming  that  he  had  not  ren- 
dered himself  incompetent  to  do  the  work, 
there  was  a  plain  violation  of  the  contract 
by  the  commissioners;  and  his  remedy  was 
a  suit  for  damages  for  violation  of  the  con- 
tract, and  not  for  services  performed,  which 
evidently  were  not  performed  by  him,  if  the 
commissioners  refused  to  give  him  the  work 
to  do.  The  auditor,  Tweed,  testifies  that 
Rathbun  made  a  formal  demand  that  the 
printing  be  delivered  to  him,  and  that  it 
should  not  be  sent  to  the  Capital;  that  he 
(the  auditor)  Insisted  that  It  should  go  to  the 
Capital.  He  also  testifies  positively  that  the 
work  was  done  under  the  new  contract  with 
Mr.  Price.  Garfield,  the  deputy  auditor,  tes- 
tifies that  the  appellant  demanded  of  him 
that  he  should  not  take  the  county  printing 
to  the  Weeldy  Capital  for  publication;  that 
it  should  go  to  him  for  publication;  that  It 
should  not  be  taken  to  the  Capital;  that  he 
afterwards  had  a  conversation  with  the  ap- 
pellant, and  the  appellant  informed  him  that 
he  was  the  contractor  for  the  county  print- 
ing, and  that  It  should  be  taken  to  the  office 
of  the  Weekly  Standard  for  publication; 
and,  when  asked  by  what  authority  he  took 
the  notices  to  Mr.  Price,  his  answo'  was, 
"By  authority  of  the  contract  which  existed 
between  the  county  and  Mr.  Price,  and  by 
the  direction  of  the  executive  In  the  office." 
It  seems  very  plain  to  ns,  from  the  testi- 
mony, that  whatever  rights  the  appellant 
may  have  against  the  county  for  violation 
of  contract,  where  the  measure  of  damages 
would  be  altogether  different,  there  Is  no 
testimony  here  to  support  his  claim  for  serv- 
ices rendered.  In  fact,  he  testifies  himself 
that  he  was  present  when  they  were  award- 
ing fiurther  contracts  for  this  same  work,  and 
entered  a  protest  against  the  action  of  the 
commissioners  in  that  respect  We  think 
the  Judgment  must  be  affirmed. 

ANDERS,   HOIT,   STILES,   and   SCOTT, 
JJ.,  concur.  , 


TOOF  «t  al.  V.  ORAGUN. 

(Supreme  Court  of  Kansas.    March  10.  1894.) 

Appeal— Time  o»  TASiita — Sbttliko  Case. 

1.  The  appellate  Jarisdiction  of  this  court 
is  subject  to  the  resnlation  of  the  legislature, 
and,  unless  a  party  brings  himself  within  the 
requirements  of  the  statute  prescribinf;  the  time 
and  manner  of  remoring  a  case  to  this  court, 
he  is  not  entitled  to  a  review. 

2.  While  this  court  maj  exercise  aoxillary 
authority  in  aid  of  appellate  jurisdiction  ono« 
obtained,  it  cannot  in  the  abaenoe  of  any  jo- 
risdiction  in  the  proceeding  before  it  afford 
a  remedy  for  the  loss  of  a  case  made  before  the 
same  was  settled  and  signed  by  the  trial  jadge. 

8,  The  loss  of  an  unsigned  case  made, 
which  had  been  doly  served,  will  not  prevent 
the  trial  judge  from  requiring  its  reproduction, 
nor  from  signing  and  settling  the  same,  upon 
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dne  notice,  at  any  time  wttfain  the  year  allowed 
for  taking  cases  to  the  supreme  court 
(Syllabus  by  the  Court) 

Error  from  district  court,  Klngoma  connty; 
&  W.  Leslie,  Judge. 

Action  by  Toof,  McGown  &  Co.  against 
John  A.  Cragun.  There  was  Judgm^it  for 
defendant,  and  plaintiffs  bring  error.  Dis- 
missed. 

Peckham  &  Peckham,  for  plnintiffs  in  error. 
Gillett  &  Llbby,  for  defendant  in  ^ror. 

JOHNSTON,  J.  We  are  asked  to  review  the 
rulings  made  in  a  case  in  the  district  court, 
without  any  authentic  record  of  the  proceed- 
ings in  that  court  Nothing  is  presented 
except  a  Trifled  statement  of  a  futile  effort 
to  obtain  a  record  for  review.  From  this 
statement  we  learn  that  Toof,  McGown  ft 
Co.  brought  an  action  against  John  A.  Cra- 
gun to  recover  $4,684.16,  and  that  on  April 
17,  1880,  a  trial  was  bad,  and  a  verdict 
returned  in  favor  of  the  defendant  On  the 
19tb  of  the  same  month,  a  motion  for  a  new 
tri.ll  was  filed,  which  was  heard  and  over- 
ruled on  April  25,  1889.  Ninety  days  were 
given  plaintiffs  to  make  and  serve  a  case 
for  the  supreme  court,  thirty  days  were  al- 
lowed for  defendant  to  suggest  amendments, 
and  it  was  provided  that  the  case  was  to 
be  settled  in  ten  days  thereafter,  upon  three 
days'  notice.  A  case  was  made  and  served 
on  July  24,  1889,  which  was  the  last  day 
upon  which  service  could  be  made;  and  after 
notice  the  case  was  presented  to  the  judge 
for  settlement  on  August  31,  1889,  when 
settlement  was  resisted  up<xi  the  ground  that 
it  had  not  been  legally  served.  Testimony 
was  taken  by  the  Judge  upon  this  point,  after 
which  the  Judge  announced  that  he  would 
settle  and  sign  the  case  presented  as  a  true 
case  made,  but  would  accompany  It  with 
the  evidence  taken  on  the  bearing  of  the 
objections  to  the  service,  to  the  end  that  such 
'  '\loctlons  and  such  evidence  might  be  ex- 
amined by  the  supreme  court,  and  that  be 
would  sign  and  certify  the  case  as  soon  as 
the  official  stenographer  of  the  court  could 
transcribe  the  oral  evidence  produced  upon 
that  hearing.  The  Judge  took  the  imsettled 
case  into  his  possession,  and  left  It  tempo- 
rarily with  the  clerk  of  the  district  court  for 
safe-keeping  until  he  should  be  able  to  con- 
veniently take  the  same  to  his  residence.  On 
the  next  morning  the  Judge  called  on  the 
clerk  for  the  case  made,  with  the  Intentlcm 
of  taking  and  holding  it  until  it  was  com- 
pleted and  signed,  when  he  was  informed 
by  the  derk  that  the  case  had  gone  from  bis 
custody  and  possession.  While  it  was  in 
the  charge  of  the  clerk,  it  was  kept  in  an 
open  and  exposed  place  that  was  accessible 
to  any  one  who  might  be  in  the  clerk's 
office.  Since  that  time  It  does  not  appear 
that  the  case  has  ever  been  seen,  and  thore 
is  no  satisfactory  evidence  of  how  the  same 
passed  from  the  custody  of  the  clerk,  cm:  of 


what  disposition  has  been  made  of  it.  Id 
October,  1889,  counsel  for  plaintifT  learned  of 
the  loss  of  the  case,  and  Instituted  a  fruitless 
search  for  the  same.  No  furtber  steps  were 
taken  imtil  April  19,  1890,  when  application 
was  made  to  the  Judge  for  tbe  d^ivery  of 
the  case  made,  and  on  April  24,  1S90.  a 
verified  petition  <Mr  statement  of  tbe  trans- 
actions enumerated  was  filed  In  this  ooun. 
with  a  view  of  obtaining  a  review  of  tt.- 
proceedings  in  tbe  district  conrL  No  furtlxr 
steps  were  taken  In  the  case  untU  more  thac 
three  years  had  elapsed,  to  wit  In  July,  1S<1 
when  an  application  was  made  for  leave  to 
substitute.  In  Ilea  of  the  case  made  whiib 
had  been  lost,  a  transcript  of  the  recent 
of  the  district  court  of  Kingman  count;, 
together  with  a  stenographic  transcript  ct 
the  proceedings  and  evidence  In  tbe  case 
taken  by  the  official  reporter.  The  applica- 
tion was  granted,  and  on  September  4,  ISCC 
some  of  tbe  files  of  tbe  case  in  tbe  distri  -: 
court,  and  what  purports  to  be  a  tranacrp: 
of  the  evidence,  certified  by  tbe  stenographrr, 
were  brought  to  this  court  No  t^ertifiei! 
transcript  of  the  proceedings  in  tbe  dlstric: 
court  has  been  produced,  and,  what  Is  wor^. 
the  clerk  of  that  court  certified  that  be  was 
unable  to  find  that  any  entry  was  eyer  made 
upon  the  Journal  of  that  court  of  any  pro- 
ceedings whatsoever  had  in  tbe  case.  We 
have,  therefore,  neither  a  case  made  nor  a 
transcript  of  tbe  record  as  a  basis  of  review, 
and  are  therefore  unable  to  award  any  ade- 
quate relief  to  the  plaintiff. 

There  are  only  two  methods  of  obtaining 
the  review  of  a  civil  case,— one  upon  the  casr 
made,  and  the  other  upon  a  transcript.  In 
no  other  way  can  the  appellate  JurlsdictioD 
of  the  conrt  to  review  snch  cases  be  Invoked 
or  exercised.  It  is  Insisted  that  plaJntifTs 
were  entitled  to  a  review,  and  that  a  denial 
of  that  right  when  they  are  wlthont  fanl: 
is  a  gross  injustice,  which  this  court  sboold 
in  some  way  correct  While  the  court  may 
exercise  auxiliary  authority  in  aid  of  its 
appellate  Jurisdiction,  it  is  powerless  to  fur- 
nish a  remedy,  or  assist  parties  in  obtaininc 
a  record,  where  it  is  wholly  without  juris- 
diction. A  review  in  an  appellate  court  is 
not  a  natural  and  inherent  right,  but  only 
exists  by  authority  of  law.  Tbe  nppellate 
Jurisdiction  of  this  court  is  subject  to  the 
regulation  of  tbe  legislature,  and,  unless  a 
par^  brings  himself  within  Jhe  requirements 
of  the  statute,  he  is  not  entitled  to  a  review. 
The  loss  of  the  unsigned  case  made  did  not 
prevent  the  reproduction  and  signing  of  the 
case.  It  had  been  served  within  the  required 
time,  had  been  examined  by  tbe  Judge,  and. 
nnder  the  power  vested  in  him  In  settling 
cases,  it  might  have  been  r^rodnced,  and. 
upon  proper  notice,  settled  and  signed,  at 
any  time  within  the  year  allowed  for  taking 
cases  to  the  supreme  court  While  a  caae 
must  be  served  within  the  prescribed  time, 
"no  such  limitation  exists  with  respect  to 
settling  and  signing  a  case,  and  hence  the 
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court  may  postpone  sucb  action,  nnd  cause  it 
to  be  done,  upon  reasonable  notice,  at  a 
later  Ume."  Hill  v.  Bank,  42  Kan.  364,  22 
rac.  324.  Instead  of  attempting  to  have  the 
case  reproduced  and  signed,  the  plaintiffs 
endeavored  to  find  the  lost  papers,  and  no 
steps  were  taken  here  until  the  day  preceding 
the  expiration  of  the  year  within  which  the 
case  could  be  removed  to  this  court  The 
plaintiffs  insist  that,  if  what  they  have 
brought  here  cannot  be  considered  a  record, 
the  circumstances  warrant  the  court,  by  vir- 
tue of  its  inherent  power,  in  remanding  the 
case  to  the  district  court  for  another  trial. 
If  this  court  had  Jurisdiction  of  the  case  by 
virtue  of  a  transcript,  and  if  it  were  shown 
that  the  case  made  bad  been  lost  through 
the  fraud  of  the  defendant,  some  such  step 
as  that  suggested  might  have  been  taken.  In 
an  unreported  case  brought  to  this  court, 
where  it  was  shown  that  the  defendant  In 
error  had  fraudulently  secreted  a  case  made 
which  had  been  served  upon  him,  the  court 
required  that  the  case  made  be  reproduced 
by  the  defendant  within  a  given  time,  or, 
fioUing  in  that,  the  Judgment  would  be  re- 
versed, and  the  cause  remanded  for  another 
trial.  This  power  exists  by  virtue  of  the 
innate  right  of  the  court  to  maintain  its 
dignity  and  Independence,  and  to  preserve  its 
inherent  Jurisdiction,  as  well  aa  to  protect 
and  enforce  the  Judgment  that  It  may  render. 
In  this  case  we  have  nothing,  however,  upon 
which  to  rest  Jurisdiction,  and,  besides,  there 
is  no  satisfactory  evidence  that  the  defend- 
ant was  responsible  for  the  loss  of  the  case. 
It  li  tme  that  he  was  interested  in  its  loss, 
and  that  he  and  others  wore  in  the  room 
where  it  was  kept;  but  the  testimony  of  the 
clerk  in  whose  possession  it  was  placed  has 
not  been  taken,  or  at  least  has  not  been 
produced  before  us.  His  whereabouts  were 
known,  and  it  would  seem  that  his  testimony 
might  luiTe  accoonted  for  the  missing  case; 
and,  while  some  statements  alleged  to  have 
been  made  by  Iilm  are  included  in  an  affi- 
davit, they  are  only  hearsay  evidence,  and 
cannot  be  received.  If  we  had  Jurisdiction, 
and  it  was  shown  that  the  loss  was  due  to 
tbe  fraud  of  the  defendant,  we  would  fireely 
exercise  such  auxiliary  authority  as  we  pos- 
sess in  preventing  the  accomplishment  of  a 
wrong,  and  in  protecting  the  plaintiffs'  rights. 
It  is  a  matter  of  regret  that  the  record  Is 
not  in  a  condition  wlilch  would  enable  us  to 
afford  the  plaintiffs  a  remedy,  but  entire 
absence  of  jurisdiction  renders  it  impossible, 
and  requires  a  dismissal  of  this  proceeding. 
AH  the  Justices  concurring. 


cmaAao.  k.  &  w.  r.  co.  v.  sheldon 

et  al. 
(Supreme  Court  of  Kansas.    March  10,  1894.) 

COHSntllATIOif  FBOOISDINOS  —  RlOHTS  or   UOBT- 

OAaass. 
1.1b  condemnation  proceedings  to  obtain  a 
right  of  way  for  a  railroad,  no  personal  notice 

v.35P.no.ll— 70 


is  required  to  be  served  upon  mortgagees  of 
the  land  over  which  the  right  of  way  is  to  be 
taken,  nor  need  they  be  named  in  uie  award 
which  is  made. 

2.  The  mortgagee  is  not  an  owner,  within 
the  meaning  of  the  statute  relating  to  condem- 
nation proceedinKs;  and  when  fall  compensation 
is  awarded  for  the  right  of  way,  and  the  award 
is  deposited  with  the  oonnty  treasurer,  a  com- 
plete easement  vests  in  the  railroad  company, 
as  against  the  owner,  as  well  as  any  others 
who  may  have  liens  upon  tbe  land. 

3.  When  tbe  award  is  paid  into  the  county 
treasnty,  any  one  having  an  interest  in  the 
land,  or  a  lien  on  the  same,  may,  where  equity 
warrants  it,  resort  to  the  fnnd  awarded  for  the 
right  of  way. 

(Syllabus  by  the  Court) 

Brror  ftom  district  court,  Saline  county; 
R.  F.  Thompson,  Judge. 

Action  by  Benjamin  R.  Sheldon  against 
the  Chicago,  Kansas  &  Western  Railroad 
Company  and  others  to  foreclose  a  mort- 
gage. From  the  Judgment  rendered,  defend- 
ant railroad  company  brings  error.  Re- 
versed. 

A.  A.  Hard  and  Robert  Dunlap,  for  plain- 
tiff in  error.  R.  A.  Lovitt  and  William  A 
Norrls,  for  defendants  in  errw. 

JOHNSTON,  J.  By  condemnation  pro- 
ceedings, the  Chicago,  Kansas  &  Western 
Railroad  Ciompany  obtained  a  right  of  way 
over  a  tract  of  mortgaged  land.  Due  no- 
tice of  the  proceedings  was  given  by  pul>- 
llcaMon,  but  no  personal  notice  was  served 
upon  the  mortgagee,  nor  was  he  named  in 
the  award.  The  amount  of  the  award  was 
deposited,  as  the  law  requires,  with  the 
county  treasurer,  who  afterwards  paid  the 
same  to  the  owns*  of  the  land.  The  mort- 
gagee never  attempted  to  subject  the  award, 
as  a  fund  in  equity,  to  his  daim,  and  never 
received  any  portion  of  the  'same,  nor  had 
any  benefit  therefrom.  In  this  proceeding 
for  a  foreclosure.  It  was  contended  and  held 
that  tbe  mortgage  was  a  lien  upon  the  right 
of  way,  and  that  the  same  might  be  sold  to 
satisfy  tbe  mortgage.  The  condemnation 
proceedings  appear  to  have  been  legal,  and, 
in  the  absence  of  a  showing  to  the  contrary. 
It  will  be  presumed  that  the  commissioners 
.acted  right,  and  that  their  proceedings  were 
regular.  Railway  Co.  v.  Meyer,  SO  Kan.  25, 
81  Pac.  700.  The  general  notice  by  publica- 
tion is  sufficient,  and,  when  legally  made,  all 
persons  who  have  an  Interest  in  the  land 
must  take  notice  of  the  subsequent  proceed- 
ings, whether  they  are  named  in  the  notice 
or  not  If  any  owner  is  dissatisfied  with 
the  award  when  it  is  made,  he  may  protect 
tils  interest  by  taking  an  appeaL  Railroad 
Co.  ▼.  Grovler,  41  Kan.  687,  21  Pac.  770. 
When  the  award  is  paid  into  the  county 
treasnty,  any  one  having  an  interest  in  the 
land  or  a  daim  upon  the  fund  may  take 
proceedings  to  protect  his  interest  or  daim. 
The  mortgagee,  however,  had  only  a  lien 
upon  the  land  out  of  wliich  tbe  right  of  way 
was  taken.  He  was  not  an  owner  of  tbe 
same,  nor  the  owner  of  an  estate  therein. 
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Not  being  an  owner,  witbin  the  meaning  of 
our  statutes.  It  was  not  necessary  to  name 
the  mortgagee  in  the  proceedings,  nor  to 
malce  any  award  to  liim.  Goodrich  v.  Com- 
missioners, 47  Kan.  355,  27  Pac.  1000;  Rand 
▼.  Railway  Co.,  50  Kan.  114,  31  Vnc.  a^:i. 
When  fuU  compensation  was  awarded  for 
the  right  of  way,  and  the  award  was  de- 
Ijosltoil  with  the  county  treasurer,  a  title  to 
the  right  of  way  was  obtained  by  the  rail- 
road company,  as  against  the  owner,  as 
well  as  any  others  who  may  have  had  liens 
upon  the  land.  The  mortgagee  Is  not  with- 
out protection,  as,  htiviug  had  notice  by  the 
publication,  he  may,  where  equity  requires, 
resort  to  the  fund  awarded  for  the  right  of 
way.  It  follows  that  the  Judgment  must  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  enter  judgment  upon  the 
agreed  statement  of  facts  in  favor  of  the 
plaintifC  in  error.    All  the  Justices  concur- 


CITY  OF  HORTON  t.  TROMPBTEB. 
(Snpreme  Court  of  Kansas.    March  10,  1894.) 
Appoistment  of   Abwisisteatob   fob  MisroR's 

ESTATB— MUWIOIPAI.  COXFORATIOXB— DlFSCTTVa 

SiCBWALKS. 

1.  The  probate  court  Is  presumed  to  have 
lawfully  exercised  its  jurisdiction,  and,  where 
the  steps  taken  In  that  court  in  granting  ad- 
ministration upon  the  estate  of  a  minor  appear 
to  l>e  regular,  it  makes  a  prima  facie  showing 
of  authority  to  issue  the  letters  of  administra- 
tion. 

2.  The  deceased  was  eight  years  of  age,  and 
an  inhabitant  of  the  state,  owning  property  of 
the  value  of  $2.25  at  the  time  of  her  death. 
Held  that,  upon  a  proper  application  by  the  fa- 
ther of  the  deceased,  the  probate  court  had  ju- 
risdiction to  grant  letters  of  administration. 

3.  A  person  n'ho  has  knowledge  that  a  side- 
walk had  previously  been  overturned  by  the 
wind,  and  had  since  been  repaired,  has  a  right 
to  assume,  in  the  absence  of  knowledge  to  the 
contraiT,  that  it  had  been  properly  rniaired, 
and  safely  anchored  to  the  ground,  by  the  city 
authoritites.  Even  a  knowledge  that  it  was 
somewhat  defective  would  not  debar  him  from 
the  nae  of  the  street.  Nor  is  notice  that  it  is 
unsafe  or  out  of  repair  necessarily  negligence 
in  one  who  travels  over  It. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Brown  county; 
R.  C.  Bassett,  Judge. 

Action  by  Joseph  Trompeter,  admlnistra* 
tor  of  the  estate  of  Frona  Trompeter,  de- 
ceased, against  the  city  of  Horton,  to  re- 
cover for  the  death  of  decedent  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

James  A.  Clark,  for  plaintiff  In  error. 
Frank  H.  Foster,  for  defendant  In  error. 

JOHNSTON,  J.  While  Frona  Trompe- 
ter, a  child  about  eight  years  of  age,  was 
passing  over  a  street  in  the  city  of  Horton, 
a  sidewalk  upon  the  same  was  caught  tip 
by  the  wind,  blown  over  upon  her,  and  she 
was  thereby  killed.  Her  father,  Joseph 
Tronyteter,    as    administrator    of    tbe    de> 


ceased,  brings  this  action  to  recover  «lam- 
ages  for  her  death,  claiming  that  It  result- 
ed from  the  negligent  oonstructloa  and 
maintenance  of  the  sidewalk.  There  was 
an  abrupt  slope  on  one  side  aC  tbe  street 
whereon  the  sidewalk  was  bnllt,  and  one 
Bide  of  a  portion  of  the  walk  was  held  up 
by  props  or  stilts  from  one  to  three  te^ 
long;  thus  forming  a  podtet  under  th« 
walk,  through  which  the  wind  conid  O'-t 
escape.  Instead  of  complying  with  t'.f' 
city  ordinance^  which  required  tbe  walks 
to  be  built  of  plank  two  inches  in  thick- 
neaa,  tWs  walk  was  constructed  of  boards 
only  one  inch  in  thickness,  and  at  this  point 
it  had  blown  over  sev^^  times  before  the 
killing  of  Frona  Trompeter.  Special  find- 
ings were  made  by  the  Jury  to  the  effect 
that  the  street  commissions,  shortly  be- 
fore the  accident,  had  repaired  the  sid^ 
walk,  but  had  failed  to  make  it  reasonably 
safe  for  the  use  of  the  public.  It  was  aUo 
found  that  the  dty  had  notice  of  the  de- 
fective condition  of  the  sidewalk  before  it 
blew  over,  and  that  such  notice  was  glrea 
to  the  mayor  and  street  commissioner.  In 
answer  to  a  question,  the  Jury  stated  that 
the  day  on  which  tbe  accident  occurred 
was  not  an  unusually  windy  one,  for  that 
time  of  the  year,  and,  further,  that  Frona 
Trompeter  died  owning  pnsonal  property 
of  the  value  of  12.25.  Tbe  Jury  assessed 
the  damages  of  the  plaintiff  below  at  92,500. 
and  the  city  alleges  several  grounds  for  re- 
versaL 

The  negligence  of  the  dty  In  hnlldhiK  and 
maintaining  the  sidewalk  which  caused  the 
death  of  the  child  cannot  be  denied.  The 
contention  that  there  was  contributory-  neg- 
ligence on  the  part  of  the  child  or  her  par- 
ents has  not  been  maintained.  It  is  true 
that  they  had  frequently  passed  over  tbe 
walk,  bad  probably  observed  its  general 
character,  and  may  have  known  that  it 
had  previonsly  been  tamed  oyer  by  the 
wind.  They  had  a  right  to  assume,  how- 
ever, that  It  had  been  properly  repahvd. 
and  safely  anchored  to  the  ground,  by  the 
city  authorities.  Even  a  knowledge  that  it 
was  somewhat  defective  would  not  iebar 
them  from  the  use  of  the  street  Nor  would 
such  use,  with  notice  that  it  was  unsafe  or 
out  of  repab:,  necessarily  oonstitate  con- 
tributory negllgenc&  City  of  Emporia  v. 
Scbmidling,  33  Kan.  485,  6  Pac.  893;  Lan- 
gan  V.  City  of  Atchison,  36  Kan.  326,  11 
Pac.  38.  While  it  appears  that  a  strong 
wind  was  blowing,  there  is  testimony  to 
sustain  the  finding  of  the  iwcy  that  it  ■was 
not  an  unusual  wind;  and  whether  the 
wind  was  unusually  strong,  or  whether 
there  was  negligence  In  the  child  going,  or 
being  permitted  to  go,  out  upon  such  a  day 
over  this  walic,  were  questions  of  fact,  for 
the  consideration  and  determination  of  the 
Jury. 

There   is  a   furtbor   contention    that   the 
deceased  left  no  estate  to  be  administered. 
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.obate  coTirt  in 

.._ :  was  absolutely 

Toid.  The  deceased  was  an  Inhabitant  of 
the  state  at  the  time  of  her  death,  and, 
whether  necessary  to  the  granting  of  ad- 
ministration or  not,  there  appears  to  have 
been  an  estate  snfflclent  to  give  jnrlsdlction 
for  the  letters  that  were  issued.  The  pro- 
bate court  is  presumed  to  have  lawfully  ex- 
ercised its  Jurisdiction,  and  the  steps  taken 
in  that  court  appear  to  be  regular,  and  make 
a  prima  facie  showing  of  authority  to  issue 
the  letters  of  administration.  Such  letters 
may  be  granted  upon  the  estate  of  a  minor, 
as  well  as  upon  that  of  an. adult,  and  the  in- 
ventory recites  property  valued  at  $10.75.  Pos- 
sibly, some  of  that  inventoried  cannot  be 
regarded  to  have  been  tliat  of  the  child,  but 
some  of  it,  undoubtedly,  can;  and  the  find- 
ing of  the  Jury,  based  npon  competent  tes- 
timony, shows  that  she  had  property,  al- 
though not  very  valuable,  which,  in  any 
event,  would  Justify  administration.  Wheel- 
er V.  Railroad  Oa,  SI  Kan.  640,  8  Pac.  297; 
Railway  Oo.  ▼.  Dunden,  87  Kan.  1,  14  Pac. 
601. 

The  remainingobjectionsare  made  against 
the  instructions  of  the  court,  most  of  which 
relate  to  the  question  of  contributory  negli- 
gence. In  view  of  the  finding  of  the  Jury 
that  it  was  not  an  unusually  windy  day 
when  the  giri  was  killed,  this  question  is 
of  little  Importance.  The  fourth  request 
needs  no  attention,  because  no  exception  to 
its  refusal  was  taken,  and  the  fifth  might 
properly  have  been  refused  on  the  ground 
of  ambiguity.  The  seventh  related  to  the 
subject  of  whether  it  was  negligence  for  the 
mothw  to  send  the  child  out  in  an  unusual 
wind  or  stwm,  but  this  question  has  be- 
come immatMial,  throngh  the  finding  of  the 
Jury. 

The  measure  of  damages  was  correctly 
stated  tiy  the  court,  and,  while  the  instruc- 
tion might  have  been  elaborated,  no  re- 
quest of  that  kind  was  made,  and  we  think 
no  error  in  that  respect  was  committed. 
While  the  damages  were  liberal,  they  can- 
not, within  the  rules  of  law,  be  said  to  be 
excessive,  and  we  find  no  ground  for  dis- 
turbing the  verdict  of  the  Jury.  Judgment 
affirmed.    AU  the  Justices  concurring. 


I 


BNaUSH  V.  ENQUSH. 
(Sapreme  Court  of  Kansas.    March  10,  1894.) 

'  PAXTITION— FLBADINOa — EVIDSXOS— FlMDIHOS. 

'  1.  In  an  action  for  partition  of  one  tract  of 

'  land,  where  the  defendant  claims  title  to  the 
r  whole  under  an  agreement  with  plaintiff's  fa- 
■  ther  with  reference  to  the  tract  of  which  par- 
'  tition  is  asked  by  plaintiff,  and  also  to  two  other 
'  tracts,  it  is  not  error  for  the  court  to  consider 
t  and  determine  the  rights  of  the  parties  with 
-  reference  to  all  of  the  lands  included  in  the 
agreement,  even  though  some  portions  of  them 
had  been  conveyed  away  by  the  defendant,  and 
(    the  court  did  not  err  in  refusing  to  strike  out 


averments  in  the  answer  with  reference  to  sudi 
other  tracts. 

2.  HeJd,  that  the  finding!  in  this  case  are 
supported  by  the  evidence,  and  show  that  all 
the  lands  in  controversy  were  in  equity  the 
property  of  the  defendant,  and  that  so  much  of 
the  legal  title  thereto  as  rested  in  the  plaintifF's 
father  at  the  time  of  his  death  was  by  him 
held  in  trust  for  the  defendant 

3.  It  is  not  error  for  the  trial  court  to  call 
on  the  attorney  of  the  successful  ^arty  to  write 
out  findings  of  fact  In  the  case,  m  accordance 
with  the  decision  of  the  court  as  announced 
orally,  where,  after  the  findings  are  so  prepared, 
the  court  examines,  approves,  and  adopts  them 
as  the  findings  of  the  court. 

(Syllabus  by  the  Court) 

Brror  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  William  T.  English  against  Alex- 
ander English  for  partition  of  land  and  for 
an  accounting.  There  was  Judgment  for  de- 
fendant, and  plaintier  brings  error.   Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ALLEN,  J.: 

The  plaintiff  in  error  brought  this  action, 
alleging  that  he  was  the  owner  of  the  undi- 
vided half  of  a  69-acre  tract  of  land  in  Atchi- 
son county,  which  had  been  in  possession  of 
the  defendant,  and  of  which  be  bad  received 
the  rents  and  profits,  from  November  15, 
1859,  asking  for  a  partition  and  an  account- 
ing for  profits.  The  defendant  filed  a  very 
voluminous  answer,  contnlning— First,  a  gen- 
eral denial;  second,  a  detailed  statement  al- 
leging that  the  father  of  the  defendant  left 
an  estate,  consisting  of  both  real  and  per- 
sonal property  in  Indiana,  to  the  defendant 
and  to  his  brothers  John  and  Thomas;  that 
Thomas  English,  whose  son  the  plaintiff 
claims  to  be,  was  the  guardian  of  the  defend- 
ant during  the  latter  portion  of  his  minority, 
and,  as  such,  received  bis  share  of  the  per- 
sonal estate;  that  the  real  estate  belonging 
to  tbe  three  brothers  was  sold,  and  most  of 
the  proceeds  thereof  were  received  and  re- 
tained by  Thomas;  that  the  three  brothers 
together  came  to  Kansas;  that  the  land  de- 
scribed in  the  petition  was  purchased  from 
Jacob  Reese,  and  a  deed  therefor  executed  to 
Thomas  English  and  Alexander  Enprlish,  but 
(bnt  a  note  signed  by  all  three  of  the  broth- 
ers was  given  for  the  purchase  price  thereof, 
and  that  this  note  was  afterwards  paid  by 
the  defendant  alone;  that  the  N.  W.  14  of 
section  14,  township  6,  range  17,  was  bought 
from  one  Sparling  for  $456,  and  that  a  mili- 
tary land  warmnt  was  located  on  the  W.  % 
of  the  S.  W.  %  of  section  29,  township  6, 
range  18:  that  botii  of  these  tracts,  though 
deeded  to  Thomas  English  alone,  were  paid 
for  with  tnist  funds  in  the  hands  of  said 
Thomas  belonging  to  the  defendant;  and  that 
all  of  this  land  had  been  In  the  possession  of 
the  defMidant,  as  his  own,  for  many  years. 
The  answer  also  alleges  that  Tborons  Eng- 
lish went  back  to  Indiana,  and  there  mar- 
ried Lavinla  Klllian;  that  by  her  he  had  two 
children,  who  died;  that  the  said  Thomas 
died  on  September  6,  1866;  that  before  hi« 
death  It  was  agreed,  by  letters ^iiassing  be- 
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tween  the  parties,  that  the  defendant  should 
have  all  of  tbe  lands  In  Kansas  In  considera- 
tion of  said  Thomas  having  received  and  re- 
tained a  large  portion  of  defendant's  share 
of  the  proceeds  of  their  fath^-'s  estate;  that 
Thomas  died  without  having  carried  out  this 
agreement;  that  his  widow,  on  the  22d  of 
October  following  her  husband's  death,  mar- 
ried one  John  Slatton,  and  that  said  Lavinla 
and  John  Slatton,  In  consideration  of  the 
moneys  due  the  defendant  from  said  Thom- 
as English,  and  of  the  sum  of  $100,  before 
the  birth  of  the  plaintiff  conveyed  by  quit- 
claim deed  to  the  defendant  all  of  the  lands 
described  in  the  pleadings;  that  thereafter 
the  defendant  bought  1p  nn  outstanding  tax 
title  on  a  part  of  said  lands,  and  paid  off  the 
tax  liens  that  had  accrued  against  all  of  it. 
The  ansyrer  alleges  that  the  plaintiff  was  not 
bom  until  April  following  his  mother's  mar- 
riage with  said  Slatton.  It  seems  to  be  con- 
ceded, however,  that  the  plaintiff  is  the  son  of 
Thomas  English.  The  answer  also  shows  that 
the  defendant  bad  sold,  and  executed  deeds 
to,  several  portions  of  the  lands  before  de- 
scribed, and  was  still  in  the  possession  of  the 
balance.  The  case  was  tried  by  the  court, 
and  very  full  findings  of  fact  were  made, 
sustaining  all  the  essential  averments  of  the 
answer,  and  thereupon  the  court  rendered 
Judgment  in  favor  of  the  defendant,  not  only 
as  to  the  land  described  In  the  petition,  but 
also  confirming  his  title  to  other  tracts  de- 
scdbed  In  tbe  answw. 

J.  T.  AUensworth,  for  plalntUt  In  error. 
W.  W.  &  W.  F.  Guthrie,  for  defendant  in  er- 
ror. 

ATXEN,  J.,  (after  stating  the  facts.)  The 
first  complaint  Is  of  the  court's  ruling  on  the 
plaintiff's  motion  to  make  the  amended  an- 
swer more  definite  and  certain.  We  think 
the  court's  ruling  was  right  The  answw  cer- 
tnlnly  Is  not  wanting  In  fullness  of  detaU. 

The  next  assignment  of  error  is  In  overrul- 
ing the  plaintiff's  motion  to  strike  out  all  ref- 
erence to  other  lands  than  those  described  In 
the  petition,  and  it  Is  contended  that,  as  to 
the  lands  which  the  defendant  had  already 
deeded  away,  he  had  no  right  to  relief.  It 
may  be  that  the  defendant  could  not  main- 
tain an  independent  action  to  <iulet  the  title 
to  lands  he  had  already  conveyed  to  another; 
yet,  inasmuch  as  the  transactions  between 
Thomas  and  Al^cander  English  related  to 
those  tracts,  and  as  it  is  claimed  by  the  de- 
fendant that  it  was  finally  agreed  between 
thwn  that  he  should  have  all  tbe  Kansas 
land,  we  see  no  impropriety  in  settling  the 
whole  controversy  in  one  suit  Ail  the  rights 
of  tbe  parties  growing  out  of  the  same  trans- 
action may  properly  be  determined  in  am  ac- 
tion depending  on  such  transaction. 

The  third  and  principal  contention  of  the 
plaintiff  in  error  Is  that  the  findings  are  un- 
supported by  the  evidence.  We  have  pa- 
tiently read  ttie  testimony  contained  In  the 
record,  and  find  that  every   material   fact 


found  by  the  court  Is  supported  by  oompe- 
Uaikt  testimony.  To  consider  each  of  tbe  mat- 
ters which  the  court  has  deemed  wortby  of 
especial  mention,  separatdy,  would  oonsnme 
needless  space.  We  think  tbe  testimoiiy  is 
ample  and  satisfactory,  and  tbe  court's  con- 
clusions correct  While  it  might,  perhaps,  be 
necessary,  in  order  to  establish  a  resulting 
trust  to  show  that  tbe  identical  money  be- 
longing to  the  defendant  was  invested  in  this 
Kansas  land,  in  this  case  we  have  proof  of 
an  express  recognition  by  Thomas  Engflsb  of 
the  trust,  and  an  agreement  in  writing,  by 
his  letters,  to  convey  the  lands,  in  pnrsnance 
of  that  trust,  to  the  defendant;  and  tbe  evi- 
dence abundantly  shows  that  Thomas  En- 
glish, at  the  time  of  that  agreement,  held 
C(m8lderably  more  funds  belonging  to  tbe  de- 
fendant than  the  amount  Invested  In  the 
Kansas  lands.  Complaint  is  also  made  be- 
cause the  findings  of  fact  were  prepared  by 
the  attorney  for  the  defendant  It  appears 
that  at  the  conclusion  of  tbe  trial  tbe  coort 
orally  announced  its  dedslcn  upon  tbe  facts 
and  the  law,  and  requested  tbe  defendant's 
attorneys  to  prepare  and  submit  findings; 
that  this  was  done,  end  the  findings  so  pre- 
pared were  examined  and  approved  by  the 
court  Nothing  is  more  common.  In  tbe  con- 
duct of  business  in  court,  than  for  attorneys 
to  draft  orders  and  Journal  entries  of  all 
kinds.  Of  course,  it  would  be  error  to  per- 
mit the  attorney  of  one  of  tbe  parties  to  dic- 
tate as  to  what  should  be  indnded  in  the 
findings;  but  where  the  court,  as  will  always 
be  assumed  to  be  the  case,  without  an  ex- 
plicit showing  to  the  contrary,  passed  an  in- 
telligent Judgment  on  the  findings  submitted, 
and  approved  them,  we  see  no  objection  to 
allowing  an  attorney  in  the  case  to  perform 
the  clerical  labor  of  writing  up  findings  in 
accordance  with  the  decision  of  the  court  as 
announced,  leaving  to  the  Judge  only  tbe  du- 
ty of  examining,  correcting.  If  necessary,  and 
finally  approving.  We  perceive  no  subetan- 
tlal  OTor  in  the  record,  and  tbe  Judgment  is 
afUrmed.    All  the  Justices  concurring. 


OBAT  V.  DELAY,  Sheriff. 

(Supreme  Court  of  Kansas.    Mar«di  lOt  ISM.) 

Chattel  Hortoaoks — 8ai.k  Absoluts  m  fcmt — 
Crbdibilitt  op  WiTHsas. 

1.  "A  bill  of  sale  of  personal  property,  ab- 
solute upon  its  face,  if  taken  as  security,  is  0DI7 
a  chattel  mortgaRe.*'  Butts  v.  Privett  38  Tf«" 
711,  14  Pac.  Sif. 

2.  The  jury  are  the  judges  of  the  weight 
and  credibility  of  a  witness,  and,  whece  the 
plaintiff's  statements  concerning  material  faets 
are  contradicted  by  another  witness,  the  jniy 
are  at  liberty  to  reject  his  evidence  altocetker. 

(Syllabns  by  the  Court) 

Error  from  district  court,  Vbooikm  eoontr; 
Charles  W.  Smith,  Judge. 

Action  In  replevin  by  V.  M.  Gray  acainst 
Reul)en  Delay,  as  sheriff.  There  was  Judg- 
ment for  defpndiint,  and  plaintiff  brings 
error.     Altiruied. 
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M.  C.  Reyille,  for  plaintiff  In  error.  A.  H. 
Ellis,  for  defendant  In  error. 

HORTON,  C.  J.  This  was  an  action  of 
replevin  for  certain  cattle  and  borses,  al- 
leged to  be  of  the  total  value  of  $3,300.  The 
case  was  tried  by  a  Jury,  who  found  for  the 
defendant.  Judgment  was  rendered  In  fa- 
vor of  the  defendant  for  a  return  of  the 
property,  or,  in  case  a  return  could  not  be 
had,  then  for  $2,103,  the  value  of  the  prop- 
erty, and  for  costs.  The  plalntifT  brings  the 
case  to  this  court 

V.  M.  Gray,  the  plaintiff,  is  the  father  of 
Irad  W.  Gray.  The  plaintiff  claimed  upon 
the  trial  that  on  the  25th  of  March,  lfi89, 
Irad  W.  Gray,  who  lived  at  Plalnvllle, 
Rooks  county,  in  this  state,  finding  himself 
In  falling  circumstances,  sold  the  cattle  and 
borses  In  controversy  to  him;  that  he  took 
possessltxi  of  the  same,  and  mortgaged  them 
to  the  First  National  Bank  of  Hays  City  to 
secure  two  promissory  notes  aggregating  $2,- 
000,  signed  by  Irad  W.  Gray  as  principal 
and  himself  as  surety.  Reu1>en  Pelay,  as 
sheriff,  attached  the  cattle  and  horses,  as 
the  propaty  of  Irad  W.  Gray,  In  several 
cases  brought  against  the  latter  by  his  cred- 
itors on  the  29th  of  March,  1889.  The  al- 
leged bill  of  sale  under  which  V.  M.  Gray 
claimed  the  property  was  dated  March  25, 
1889,  but  probably  executed  on  March  26th. 
On  the  part  of  the  defendant.  It  was  claimed 
that  the  so-called  "bill  of  sale"  was  executed 
as  a  security  or  a  chattel  mortgage  only,  and 
that  V.  M.  Gray  never  filed  the  same  for 
record,  and  never  took  possession  of  any  of 
the  cattle  or  horses  before  the  levy  thereon. 
The  First  National  Bank  of  Hays  aty  did 
not  intervene,  and  was  not  a  i>arty  to  the 
record. 

The  daim  that  the  property  was  trans- 
ferred by  an  absolute  tlUe  of  sale  is  not 
supported  by  the  findings  of  the  Jury,  and 
there  was  sufficient  evidence  offered  upon 
the  trial  to  support  this  finding.  "A  bill  of 
sale  of  personal  property,  absolute  upon  Its 
face,  If  taken  as  security,  is  only  a  chattel 
mortgage."  Butts  v.  Privett,  36  Kan.  711, 
14  Pac.  247.  As  the  so-called  "biU  of  sale" 
or  chattel  mortgage  was  not  filed  for  rec- 
ord, the  question  of  possession  of  the  cattle 
and  horses  at  the  time  of  the  levy  of  the 
attachments  was  the  pivotal  fact  In  the  case. 
At  the  time  of  the  transaction  between  the 
plaintiff  and  his  son,  Irad  W.  Gray,  the 
larger  number  of  the  cattle  and  horses  were 
on  the  ranch  of  Irad  W.  Gray,  four  miles 
south  of  Plalnvllle,  In  Rooks  county.  One 
Kane,  his  hired  man,  was  In  charge  there- 
of. Twenty-flve  head  of  the  cattle  were  at 
Chris.  Cristlansen's  farm,  adjoining  the 
ranch.  The  plaintiff  testified  that  after  the 
so-called  "bill  of  sale"  was  delivered  to  him, 
and  on  the  26th  of  March,  he  went  to  the 
ranch  of  Irad  W.  Gray,  where  Kane  was  in 
charge,  and  also  to  the  farm  of  CrisUanseu, 
and  took  possession  of  the  cattle,  and  made 


arrangements  with  those  parties  to  care  for 
the  same  for  him.  At  the  time  of  the  trial, 
Kane  was  dead,  but  Gristlansen  was  liv- 
ing. He  testified  that  the  phiintiff  did  not 
see  him  about  the  cattle  upon  his  farm,  or 
take  any  possession  of  the  same,  until  after 
the  sheriff  attached  them.  The  Jury  spe- 
cially found  that  after  the  execution  of  the 
so<»Ued  "bill  of  sale,"  and  before  the  levy, 
there  was  no  actual  change  In  the  posses- 
sion of  the  cattle  and  horses  on  the  Irad  W. 
Gray  ranch;  and  all  of  their  findings.  In- 
cluding the  general  verdict,  tend  to  show 
that  they  did  not  believe  the  testimony  of 
the  plaintiff  as  to  his  taking  possession  of 
any  of  the  cattle  or  horses.  The  jury  were 
under  no  obligation  to  believe  the  plaintiff's 
statements  about  his  alleged  possession  of 
the  property  before  the  levy,  and,  under  the 
circumstances  of  this  case,  entirely  at  lib- 
erty to  reject  it  altogether.  The  Jury,  must 
take  evidence  with  all  its  surroundings,  and 
often  other  things  which  go  to  characterize 
it  are  more  convincing  than  the  positive  evi- 
dence of  any  single  witness,  especially  tf  he 
is  Interested. 

Some  of  the  Instructions  given  by  the  court 
might  l>e  critldsed;  but  as  it  is  conceded 
that  the  so-called  "bill  of  sale"  was  never 
filed  for  record,  and  as  the  Jury  found  that 
It  was  taken  as  security  only,  and  therefore 
was  only  a  chattel  mortgage,  and  as  It  ap- 
pears from  the  further  findings  of  the  jury 
that  the  plaintiff  never  took  any  actual  pos-. 
session  of  the  cattle  and  horses  before  the 
levy,  we  find  nothing  substantial  in  the  al- 
leged errors  to  affect  the  verdict,  or  to  cause 
a  new  trial.  The  other  alleged  errors  we 
have  considered,  but  they  are  wholly  unlm- 
portant  The  judgment  of  the  district  court 
will  be  affirmed.  All  the  justices  concur- 
ring. 


CHIPMAN  et  al.  v.  CARROLL  et  al. 

(Supreme  Court  of  Kansas.    March  10,  1894.) 

Insubanob  on  Mortoaobd  Pbemises  —Rights  of 

mostoaoee— homestsad  exemptions. 

1.  Where  there  is  an  agreement  between 
the  mortgagor  and  the  mort^gee  that  the  mort- 
gagor shall  keep  the  premises  insured  for  the 
benefit  of  the  mortgagee,  and  in  fulfillment  of 
this  ai^eement  the  mortgagor  takes  out  a  poli- 
cy of  insurance  in  tiis  own  name,  which  is  not 
assigned  to  the  mortgagee,  or  made  payable  to 
him  in  any  way,  the  mortgagee  is  regarded  as 
having  an  equitable  lien  upon  the  proceeds  of 
the  policy;  and  where  the  mortgagee  obtains 
Judgment  upon  his  mortgage,  but  before  there 
is  any  sale  or  conveyance  the  mortgagor  takes 
out  a  policy  of  insurance  in  his  own  name,  and 
a  loss  occurs  before  any  sale,  the  mortgagee  is 
entitled  to  recover  the  loss,  as  the  judgment  does 
not  extinguish  his  debt. 

2.  Where  the  husband  and  wife  jointly  exe- 
cute a  mortgage  upon  their  homesteadf,  and  there 
is  an  agreement  that  the  premises  shall  be  In- 
sured for  the  l)enelit  of  the  mortgagee,  and  sub- 
sequently the  husband  takes  out  a  policy  of  in- 
surance upon  the  premises  in  his  own  name,  and 
soon  after  a  loss  occurs,  the  mortgagee  has  an 
equitable  lien  on  the  proueeds  of  the  policy,  and 
such  proceeds  are  not  exempt  upon  the  ground 
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that  the  policy  was  upon  the  homestead  of  the 
parties. 

3.  After  a  loss,  the  insurance  company  may 
be  garuisihed,  where  the  payment  of  the  loss  is 
not  conditional  on  anything  remaining  to  be 
done. 

(Syllabus  by  the  Court) 

Krror  frota  district  court  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  Daniel  L.  Chipman  and  Eph- 
raim  Slo-wer  against  Jennie  0.  Carroll  and 
others,  defendants,  and  the  People's  Insiu'- 
ance  Company,  garnishee.  From  the  Judg- 
m-ent  rendered,  plaintiffs  bring  error.  Re- 
versed. 

The  other  fticts  folly  appear  in  the  follow- 
ing statement  by  HOKTON,  C.  J.: 

On  June  2,  1887,  Frank  S.  Carroll  and  wife 
executed  a  note  and  mortgage  for  $1,5Q0  to 
Daniel  Ij.  Chipman,  and  on  the  same  day 
executed  a  second  note  and  mortgage,  for 
$500,  to  Ephraim  Mower.  The  land  de- 
scribed in  the  mortgages  then  constituted 
the  homestead  of  Frank  S.  Carroll,  and  the 
title  to  the  same  was  in  him.  The  mortgage 
to  Chipman  contained  the  following  clause: 
"Bnt  If  default  be  made  In  such  payment, 
or  any  part  thereof,  or  Interest  thereon,  or 
the  taxes,  or  if  the  Insurance  is  not  kept  up 
thereon,  then  this  conveyance  shall  become 
alMolnte."  Frank  S.  Carroll  transacted  the 
business  in  negotiating  the  loans,  and  Chip- 
man  and  Moww,  then  and  ever  being  non- 
residents of  this  state,  transacted  their  busi- 
pess  through  C.  W.  Chandler,  their  agent  at 
Poola,  in  this  state,  who  was  afterwards 
succeeded  by  Chandler  Bros.,  and  that  firm 
continued  acting  as  the  agents  of  Chipman 
and  Mower.  After  the  execution  of  the 
mortgage,  the  dwelling  was  insured  by 
Prank  S.  Carroll,  and,  by  clause  attached  to 
the  policy,  the  loss,  if  any,  was  made  pay- 
able to  Chipman  or  his  assigns.  On  Novem- 
ber 27,  1889,  Judgment  was  rendered  upon 
the  mortgages  above  recited  for  $1,636.64, 
with  9  per  cent  from  that  date,  in  favor  of 
Chipman,  and  for  $569.42,  with  9  per  .cent 
from  that  date,  in  favor  of  Mower,  and  the 
land  ordered  sold  by  virtue  of  the  mort- 
gages. On  March  29,  1890,  Frank  S.  Car- 
roll, in  Ills  own  name,  negotiated  insurance 
upon  his  dwelling  with  the  People's  Insur- 
ance Company,  of  New  Hampshire,  In  a  sum 
over  $1,200,  and  with  the  Burlington  Insur- 
ance Company,  of  Iowa,  in  the  sum  of  $900. 
On  April  13,  1800,  the  dwelling  was  totally 
destroyed  by  fire.  On  April  21,  1800,  spe- 
cial execution  was  Issued,  ordering  the  sale 
of  the  land  to  satisfy  the  judgments  In  favor 
of  Chipman  and  Mower.  On  April  26,  1890, 
Cliipiuan  and  Mower,  by  F.  M.  Chandler,  of 
the  Arm  of  Chandler  Bros.,  their  agent,  filed 
.in  affidavit  for  garnishment  against  the  In- 
surance companies,  stating  the  amount  of 
the  judgments;  that  the  same  were  still  in 
full  force,  wliolly  tmpnid,  and  not  subject  to 
any  counterclaim  or  set-off;  that  execution 
had  t>een  issued  thereon,  but  would  not  be 
returnable    for   more    than    80    days;   that 


Frank  S.  Carroll  and  Jennie  C  OarFoIl  Iiail 
not  property  enough,  subject  to  execation, 
to  satisfy  the  judgments,  or  even  the  half 
thereof;  that  the  money  due  from  the  insnr 
ance  companies  was  not  exempt — ^^d  "^ 
citing  other  material  facta  On  the  same 
day  a  garnishee  summons  was  tesned  to  the 
insurance  companies,  and  served  by  the 
sheriff,  by  delivering  copies  thereof  to  N. 
W.  Wells,  as  the  manager  and  agent  of  tlie 
companies  at  Paola,  in  this  state,  and  by 
delivering  a  copy  thereof  to  the  defendanis 
Frank  S.  Carroll  and  wife.  On  May  10, 
1800,  another  garnishment  summons  was  is- 
sued, and  served  May  12,  1800,  by  the  Kan- 
sas state  superintendent  of  Insurance.  On 
May  10,.  1890,  and  immediately  after  receiv- 
ing a  copy  of  the  garnishee  summons,  Frank 
S.  Carroll  went  to  Kansas  City,  Ho^  and  at- 
tempted to  make  an  assignment  of  tbe  in- 
surance due  from  the  People's  Insanince 
Company  to  one  S.  Schullen.  On  May  27. 
1890,  the  People's  Insurance  Company  filed 
In  the  action  its  answer  as  garnishee,  io 
which  it  stated  that,  by  its  policy  No.  G9.907. 
It  Insui'ed  the  one-story  frame  building  and 
additions  of  Frank  S.  Carroll  for  $1,200,  anl 
on  May  23d  received  proofs  of  loss,  by  fire, 
of  April  13th,  and  afterwards  received  no- 
tice of  the  alleged  assignment  to  Schnllen. 
and  that  it  was  ready  to  pay  tbe  $1,200  dne 
under  the  policy  to  the  party  entitled  to 
receive  It  On  June  4,  1890,  Frank  &  Car- 
roll and  wife  filed  their  verified  answer  to 
the  affidavit  for  garnishment,  stating  (1) 
that  Mower  and  Chipman  should  not  main- 
tain their  action,  because  no  general  exe- 
cution had  been  Issued  upon  the  judgments 
of  Chipman  and  Mower  prior  to  the  filing  of 
said  affidavit;  (2)  that  the  property  and 
credits  sought  to  be  garnished  were  the  pro- 
ceeds of  their  homestead,  and  exempt  from 
execution;  (3)  that  they  had  assigned  their 
claim  against  the  People's  Insurance  Com- 
pany to  Schtillen;  (4)  that  they  denied  every 
allegation  in  said  affidavit  On  June  11. 
1890,  said  Schullen  filed  his  answer  bi  said 
garnishment,  setting  up  the  allied  assign- 
ment to  him.  On  June  24,  1890,  a  trial  was 
had  upon  the  matters  under  the  pleadings. 
On  July  16,  1890,  the  court  decided  the  Issue 
between  Chipman  and  Mower  and  the  Peo- 
ple's Insurance  Company,  In  substance,  as 
follows:  "That  the  insurance  company  pay 
the  sum  dne  from  it  to  the  clerk  of  the  dis- 
trict court  for  the  nse  of  said  Frank  S.  Car- 
roll and  Jennie  C.  Carroll,  and  that  upon 
the  payment  of  that  sum  to  the  clerk  of  this 
court  the  People's  Insurance  Company,  gar- 
nishee, be,  and  it' is  hereby,  discharged:  and 
that  said  Daniel  L.  Clilpman  and  Kphralni 
Mower    pay    the    costs    herein,     taxed    at 

$ ."     Daniel  L.  Chipman  and  E^pluabn 

Mower  excepted,  and  brought  the  case  here 
on  August  21.  1890.  In  the  month  of  Feb- 
ruary, 1891,  Prank  S.  Carroll,  the  principal 
defendant  In  this  case,  died;  and  th«Teupon 
Chipman  and  Mower  terpa^  this  case  In 
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the  name  of  Us  surrlving  widow,  Jennie  C. 
Carroll,  and  ber  children. 

John  C.  Sberldan,  for  plalntifb  in  error. 
W.  H.  Browne,  for  defendants  in  error. 

HORTON,  O.  J.,  (after  stating  the  facts.) 
The  Judgment  upon  the  mortgage  of  Franlc 
S.  Carroll  and  wife  to  Daniel  L.  Chlpman 
was  rendered  November  27,  1889,  for  |1,- 
C36.64.  The  inaorance  policy  which  is  in- 
volved in  this  case  was  obtained  by  Frank 
S.  Carroll  on  March  29,  1880.  The  dwelling 
was  burned  and  loss  occurred  on  the  13th  of 
April,  1890.  The  judgment  rendered  has  not 
been  paid  or  satisfied,  in  whole  or  in  part 
The  insurance  company  issuing  the  policy 
admitted  that  it  is  ready  to  pay  $1,200  due 
under  the  policy  to  the  party  entitled  to  re- 
ceive It 

The  question  that  we  are  called  upon  to  de- 
cide in  this  case  is  whether  Chipman  has  an 
equitable  claim  or  lien  upon  the  money  due 
on  the  policy.  If  there  was  no  covenant  in 
the  mortgage,  or  agreement  between  the  par- 
ties, that  the  premises  would  be  Insured  for 
the  benefit  of  the  mortgagee,  the  mere  fact 
that  Chlpman's  mortgage  covers  the  property 
insured,  and  the  insurer  is  personally  liable 
tor  the  debt,  gives  Chipman,  the  mortgagee, 
no  corresponding  claim  upon  the  policy,  or 
the  proceeds  of  it  1  Jones,  Mortg.  {  401; 
Lees  V.  Whiteley,  L.  R.  2  Eq.  143;  Ames  v. 
Bichardson,  29  Minn.  330,  13  N.  W.  137; 
Steams  v.  Insurance  Co.,  124  Mass.  61.  But 
where  a  mortgage  provides  that  the  mort. 
gagor  shall  keep  the  premises  insured  for 
the  benefit  of  the  mortgagee,  and,  in  ful- 
fillment of  this  covenant,  he  takes  out  a 
policy  of  insurance  in  his  own  name,  which 
is  not  assigned  to  the  mortgagee,  or  made 
payable  to  him,  the  mortgagee  is  regarded  as 
having  an  equitable  lien  upon  the  proceeds 
of  the  policy.  1  Jones,  Mortg.  |  400,  and 
cases  dted.  It  was  expressly  ruled  in  Miller 
V.  Aldrich,  31  Mich.  408,  that  "where  the 
agreement  to  keep  insurance  for  the  benefit 
of  the  mortgagee  was  merely  vert>al,  but  the 
mortgagor  had  acted  upon  it  by  obtaining 
such  insurance,  and  Us  grantee,  having 
knowledge  of  the  agreement,  subsequently 
surrendered  this  policy,  and  took  another, 
wliich  was  not  payable  to  the  mortgagee. 
It  was  held  that  he  was  nevertheless  en- 
titled, in  equity,  to  have  the  insurance  money 
applied  in  payment  of  the  mortgage  debt" 
In  this  case  the  mortgage  stipulated,  "If  the 
Insurance  is  not  kept  up  thereon,  then  this 
conveyance  shall  become  absolute."  To  ex- 
plain this  provision,  it  was  competent  for 
Chipman,  the  mortgagee,  to  prove,  if  he 
could,  tljat  there  was  a  verl>al  agreement  be- 
tween the  mortgagors  and  the  mortgagee 
that  the  insurance  referred  to  in  the  mort- 
gage was  for  the  benefit  of  the  mortgagee. 
This  agreement  would  not  vary  or  contradict 
the  terms  of  the  mortgage.  It  would  tend 
to  explain  the  language  of  the  mortgage,  and  I 


show  what  the  parties  Intended  thereby. 
Again,  if  there  was  no  insurance  clause  in 
the  m(x-tgage,  yet  if,  to  obtain  the  loan  se- 
cured by  the  mortgage,  it  was  verbally  agreed 
between  the  parties  that  insurance  was  to  be 
kept  up  on  the  mortgaged  property  by  the 
mortgagors  for  the  benefit  of  the  mortgagee, 
as  additional  security,  and  subsequently  the 
mortgagors,  acting  upon  this  agreement,  ob- 
tained insurance,  with  loss  payable  to  the 
mortgagee,  and,  after  this  expired,  took  out 
another  policy,  not  payable  to  the  mortgagee, 
the  latter  would  be  entitled  to  ab  equitable 
lien  on  the  proceeds  of  the  policy  if  any  loss 
by  fire  occurred.  The  court  committed  errM- 
in  refusing  to  receive  the  evidence  offered 
tending  to  show  the  verbal  agreement.  If  any, 
at  the  time  of  the  loan  between  the  parties, 
concerning  the  application  of  the  Insurance 
which  was  to  be  kept  up  on  the  mortgaged 
premises. 

It  is  insisted  that,  as  the  mortgage  was 
merged  in  the  Judgment,  any  agreement  to 
keep  up  the  Insurance  on  the  premises  for 
the  benefit  of  the  mortgagee  lap.<!cd.  The 
agreement  to  keep  insurance  for  the  benefit 
of  the  mortgagee,  if  any  such  agreement  was 
made,  was  for  the  protection  of  the  mortgagee, 
or  rather  as  an  additional  security  for  his 
debt.  The  Judgment  did  not  extinguish  the 
mortgage  debt,  either  In  whole  or  in  part. 
The  mortgagee,  after  his  mortgage  was 
merged  in  the  Judgment  was  as  much  In- 
terested in  protecting  the  property  by  in- 
surance as  prior  thereto;  and  if  the  mort- 
gagee would  have -had  an  equitable  lien  upon 
the  proceeds  of  the  policy,  if  taken  before 
judgment,  he  would  clearly  have  a  lien  upon 
the  proceeds  after  Judgment  if  no  sale 
had  taken  place.  It  was  decided  in  National 
Bank  of  D.  O.  Mills  &  Co.  t.  Union  Ins.  Co., 
(Cal.)  26  Pac.  609,  that  "where  the  loss  is 
payable  to  the  mortgagee  of  the  property, 
and  occurs  after  sale  under  foreclosure,  but 
before  the  time  for  redemption  has  elapsed, 
the  mortgagee  is  entitled  to  recover  the  loss, 
as  the  foreclostu-e  is  no  extinguishment  of 
bis  debt  until  the  deed  has  been  made  and 
the  time  for  redemption  has  expired."  Dim- 
lop  V.  Avery,  23  Hun,  609;  Ames  v.  Rich- 
ardson, 29  Minn.  330,  13  N.  W.  137. 

The  claim  that  the  proceeds  of  the  policy 
are  exempt  l>ecau8e  obtained  from  a  policy 
upon  the  homestead  is  not  tenable.  If  the 
dwelling  house  had  not  been  destroyed  by 
fire,  it  and  the  'premises  with  which  it  was' 
connected  could  have  been  sold  In  satisfac- 
tion of  the  Judgment  as  both  the  huslxind 
and  wife  Jointly  execut(?d  the  mortgage.  If 
the  Insurance  company  had  rebuilt  and  re- 
placed the  dwelling  house  after  its  destruc- 
tion by  fire,  it  could  also  have  been  sold, 
with  the  premises,  to  satisfy  the  Judgment 
The  proceeds  of  the  policy  of  insurance  mere- 
ly take  the  place  of  the  dwelling  house  de- 
stroyed by-  fire,  and,  while  they  would  be  ex- 
empt as  against  general  creditors,  they  are 
not  exempt  if  Chipman,  the  mortgagee,  has 
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an  equitable  lien  thereon  under  the  mortgage 
given  by  the  husband  and  wife,  and  the 
agreement— if  any  exists — with  them  to  keep 
up  insurance  for  his  benefit  The  Judgment 
will  be  reyersed,  and  cause  remanded.  All 
the  Justices  concurring. 


CITY  OF  MOUND  CITT  t.  SNODDT. 
(Supreme  Court  of  Kansas.    March  10,  1894.) 

Attobkbt— Dnacthorizkd  Empix>tmbnt  bt  Citt 
Officer— Ratificatios. 
A  mayor  of  a  city,  by  virtue  of  his  office 
alone,  cannot  employ  an  attorney,  and  create 
a  liability  against  the  city  for  the  services  of 
such  attorney;  but  if  such  employment  is  made, 
and  an  action  is  begun  in  the  name  of  the  city, 
and  the  city  conncil  has  knowledge  of  the  in- 
stitution and  pendency  of  the  suit  and  allows 
the  attorney  to  proceed  with  the  litigation  for 
a  considerable  time  witliout  protest  or  repudia- 
tion, and  afterwards  acquiesces  in  and  accepts 
the  fruits  of  the  service,  it  will  operate  as  a 
ratification  of  the  employment,  and  render  the 
city  liable  for  the  value  of  the  services. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Linn  county; 
J.  S.  West,  Judge. 

Action  by  James  D.  Snoddy  against  the 
city  of  Mound  City  to  recover  for  services 
rendered.  There  was  judgment  for  plalntlfT, 
and  defendant  brings  error.    Affirmed. 

R.  F.  Wilbur,  for  plaintiff  in  error.  James 
D.  Snoddy,  in  pro.  per. 

JOHNSTON,  J.  This  was  an  action  by 
James  D.  Snoddy  to  recover  from  Mound 
City  for  legal  services  rendered  In  behalf 
of  that  moniclpality.  The  city  had  voted  and 
Issued  waterworks  bonds  to  the  amount  of 
$12,000,  and  had  placed  them  In  the  hands 
of  a  broker  In  Kansas  City  for  sale,  who  ad- 
vanced to  the  city  $2,500  upon  them.  He 
did  not  succeed,  and  the  city  constituted  J. 
H.  Trego  as  its  agent  to  negotiate  the  sale 
of  the  bonds,  and  directed  that  Robert  Kin- 
cald  should  forthwith  go  to  Kansas  City,  and 
obtain  the  bonds,  and  deliver  them  to  Trego. 
In  accordance  with  this  direction,  Klucaid 
went  to  Kansas  City,  taking  with  him  a 
sufficient  amount  of  money,  given  him  by 
Trego,  to  pay  the  amount  which  the  broker 
In  Kansas  City  had  advanced  upon  the 
bonds.  Having  paid  the  claim  of  the  Kan- 
sas City  broker,  he  obtained  the  bonds,  and 
returned  with  them  to  Mound  City;  but,  in- 
stead of  turning  them  over  to  Trego,  they 
were  deposited  in  the  Citizens'  Bank,  of 
which  Robert  Kincald  and  Harlan  Underbill 
were  officers.  Learning  that  the  bonds  had 
been  returned,  and  not  delivered  to  Trego, 
in  accordance  with  directions,  the  mayor  of 
Mound  City  and  its  agent  demanded  the 
possession  of  the  bonds,  but  the  demand 
was  refused.  The  mayor  and  Trego  em- 
ployed Snoddy  as  an  attorney  to  obtain 
possession  of  the  bonds,  and  at  once  he  in- 
stituted an  action  In  replevin,  in  which  the 
city  of  Mound  City  and  J.  H.  Trego  were 


made  plaintiffs,  and  the  Citizens'  Bank.  Rob- 
ert Kincald,  and  Harlan  Underbill  were 
made  defendants.  The  action  was  b^nn  on 
February  20,  1888,  and  judgment  was  given 
against  the  defendants  therein  at  tbe  feu.'- 
ceeding  April  term  of  the  court  The  riJy 
contended  that  Snoddy  was  not  legally  em- 
ployed, that  he  rendered  no  substantial  serv- 
ices to  the  city,  and  that  there  bas  been  do 
ratification  of  his  employment  Tbe  Jury 
found  the  issues  in  favor  of  Snoddy,  and 
awarded  him  $200  as  compensation  for  the 
services  which  he  rendered. 

The  evidence  tends  to  sustain  the  ver- 
dict of  the  Jury.  The  bonds  were  reqtdred 
to  be  f(H:tbwlth  obtained  and  dellrered  to 
Trego,  and  the  proof  goes  to  show  that  tb*y 
were  wrongfully  withhdd  from  tbe  dty  sod 
its  agent  by  the  defendants^  The  excuse  for 
not  delivering  them  was  that  there  was  an 
outstanding  option  for  the  sale  of  the  bonds 
by  the  broker  at  Kansas  City,  and  tbat  tbe 
possession  of  the  bonds  was  withheld  to 
await  tbe  result  of  that  option.  The  bonds, 
however,  bad  been  surrendered  by  the 
brokor,  and,  under  the  order  of  the  dty, 
they  should  have  been  delivered  at  once  to 
Trego,  the  agent  of  the  city.  There  is  tes- 
timony, therefore,  that  the  action  was 
brought  in  good  faith,  and  the  proof  clearly 
shows  tliat  legal  services  of  the  character 
rendered  were  not  overvalued  by  the  Jury. 
Of  course,  the  mayor,  by  virtue  of  his  office 
alone,  could  not  make  an  employment  which 
would  create  a  liability  against  the  city  for 
the  services  rendered;  but  If  the  city  had 
knowledge  of  his  employment,  and  of  the 
rendition  of  the  services,  and  acquiesced  in 
and  accepted  the  fmlts  of  the  same,  the 
employment  would  bind  the  city.  When  the 
suit  was  begun,  the  city  attorney  had  re- 
signed, and  a  successor  was  not  appointed 
until  April  9,  1888.  With  knowledge  of  tbe 
Institution  and  pendency  of  the  suit  tbe 
city  allowed  Snoddy  to  proceed  with  the 
litigation  until  April  14th,  when  a  resolu- 
tion was  passed  by  tbe  city  council,  directing: 
tbat  notice  should  be  given  to  Snoddy  not 
to  represent  tbe  city,  and  instructing  the  city 
attorney,  who  had  l>een  appointed,  to  take 
charge  of  the  case,  and  to  take  such  steps  as 
would  best  protect  the  interests  of  the  c-ity. 
Within  two  or  three  days  after  the  passage  of 
this  resolution,  and  while  court  was  in  ses- 
sion, but  before  judgment  was  rendered,  no- 
tice of  the  same  was  given  to  Snoddy.  The 
city  attorney,  however.  Instead  of  dismissing 
the  action,  allowed  it  to  proceed  to  a  Jndc- 
ment  against  the  defendants  for  the  posses- 
sion of  the  bonds.  Their  jpoesesslon  was 
therefore  determined  to  l>e  wrongrfnl,  and. 
in  view  of  the  finding  of  the  Jury,  it  cannot 
be  said  that  the  action  was  brought  without 
cause  or  justification.  The  court  below  prop- 
erly instructed  the  jury  that  if  the  city, 
knowing  the  facts  in  relation  to  the  eni- 
ployment,  permitted  Snoddy  to  act  as  attftr- 
ney  and  represent  the  city,  its  conduct  would 
jigitizcd  by 
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operate  as  a  ratification  ana  -acceptance  of 
tbe  acts  of  the  mayor  in  making  tbe  employ- 
ment, and  that  the  city  would  be  liable  for 
vrhat  his  aerviceB  theretofore  rendered  were 
reasonably  worth,  unless,  with  reasonable 
pi-omptness.  It  had  notified  him  to  discon- 
tinue the  services.  It  the  dty  desired  to 
dispense  with  the  services  of  the  attorney, 
or  desired  not  to  ratify  the  acts  of  the  mayor 
In  employing  him,  it  was  Its  duty,  upon 
learning  of  the  employment  and  institution 
of  the  action,  fo  notify  him,  within  a  reason- 
able time,  that  tbe  contract  was  repudiated, 
and  that  further  service  upon  his  part  was 
not  desired.  There  is  testimony  tending  to 
show  that  this  was  not  done,  and  the  ques- 
tion whether  the  city  had  knowledge  of  all 
the  facts,  and  acted  with  reasonable  prompt- 
ness In  repudiating  the  employment,  was  for 
the  Jury  to  determine.  The  general  finding 
of  the  Jury  upon  the  testimony  offered  prac- 
tically settles  the  controversy  in  favor  of  the 
defendant  below.  The  acquiescence  in  the 
employment,  and  the  acceptance  of  the  fruits 
of  the  service,  operate  as  a  ratification,  and 
renders  tbe  dty  liable  for  tbe  value  of  the 
services.  Ehrsam  v.  Mahan,  62  Kan.  — ,  M 
Pac.  800;  Caty  of  Logansport  v.  Dykeman, 
(Ind.  Sup.)  17  N.  £.  687.  The  Judgment  of 
tbe  district  court  will  be  afi^med.  All  tbe 
Justices  concurring. 


Mccormick  v.  dalton. 

(Supreme  Coart  of  Kansas.  March  10,  1894.) 
DuKsss— What  Cqsstitoteb. 
What  will  constitute  duress  mast  de- 
pend upon  the  circumstances  of  each  particular 
case.  But  where  D.  claims  he  had  a  parol  con- 
tract with  M.  for  the  grading  of  a  mile  of  the 
roadbed  of  a  railway,  at  a  stated  price  per  cu- 
bic yard,  and  that  Ml,  desiring  to  abrogate  the 
verbal  contract,  demanded  of  him  the  signing 
of  a  written  contract  for  one-half  mile,  only,  of 
the  heaviest  work  of  the  grading,  at  the  same 
price  per  cubic  yard,  and,  upon  liis  refusing  so 
to  do  because  the  written  contract  did  not  cor- 
respond with  the  verbal  agreement,  M.  said  to 
the  men  working  for  him,  "I  will  stand  good 
for  no  more  work  yon  do  for  D.,  and  D.  can 
stop  at  once,"  and  D.,  on  account  of  his  finan- 
cial condition,  was  unable  to  carry  on  the  work 
unless  M.  paid  the  men,  and,  after  studying  over 
the  matter  a  few  days,  signed  the  written  con- 
tract. Beld,  that  the  contract  cannot  be  said 
to  have  been  signed  by  D.  under  duress. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Phillips  county; 
liOuis  K.  Pratt,  Judge. 

Action  by  James  H.  Dalton  against  Ed. 
McCormick  for  a  breach  of  contract  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  other  facts  fully  appear  in  the  follow- 
log  statement  by  HORTON,  0.  J.: 

This  action  was  commenced  by  James  H. 
Dalton  against  Ed.  McCormick,  on  the  22d 
day  of  November,  1887,  for  the  recovery  of 
$1,008.11  damages,  which  Dalton  claimed  to 
have  sustained  by  reason  of  McCormick's  re- 


fusal to  allow  him  to  perform  and  complete 
certain  railroad  grading  according  to  the 
terms  of  an  alleged  verbal  contract  The 
plaintiff  below  alleged,  amcxig  other  things, 
In  his  petition,  "that  on  or  about  the  18th 
day  of  July,  1887,  he  entered  into  a  verbal 
contract  with  McC!ormick  to  do  the  grading 
of  one  mile  of  the  roadbed  of  the  Chicago, 
Kansas  &  Nebraska  Railway,  In  Phillips 
county,  in  this  state,  at  and  for  the  price  of 
13  cents  per  cubic  yard."  The  answer  of 
McCormick  denied  generally  the  allegations 
of  the  petition,  and  alleged  that  the  contract, 
and  the  only  contract  ever  entered  into  be- 
tween the  parties,  was  a  written  contract  for 
the  grading  of  one-half  a  mUe  of  roadbed 
being  a  part  of  the  roadbed  mentioned  in  the 
petition,  located  between  the  west  end  of  sta- 
tion 3,335  and  the  east  end  of  station  3,367, 
and  that  all  the  converaaticMi  had  between 
the  parties  about  any  contract  for  grading 
was  finally  reduced  to  writing  and  then 
signed  by  both  pardes.  The  trial  of  the  case 
commenced  on  September  9,  1889.  The  Jury 
returned  a  verdict  tor  Dalton,  assessing  tbe 
amount  of  his  recovery  against  McCormick 
at  $609.50.  The  court  rendered  Judgment  up- 
on the  verdict  of  the  Jury.  McCormick  ex- 
cepted, and  brings  tbe  case  bete. 

Q.  A.  Spaulding,  for  plaintiff  in  error.  N. 
B.  McCormick  and  Frank  McKay,  for  de- 
fendant In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
Dalton,  the  plaintiff  below,  claimed  damages 
for  a  breach  of  a  verbal  contract  with  Mc- 
(Dormlck,  the  defendant  below,  to  grade  a 
mUe  of  the  roadbed  of  a  railway.  The 
principal  defense  was  that,  after  some  pre- 
liminary conversation  between  the  parties 
concerning  grading,  a  written  contract  was 
finally  consummated  between  them  tar  the 
grading  of  one-half  a  mile  only.  Upon  the 
trial  the  court  Instructed  tbe  Jury  that,  if 
they  believed  tbe  written  contract  was  the 
only  one  entered  into  between  the  parties, 
Dalton  had  no  case  whatever.  Dalton  testi- 
fied upon  the  trial,  among  other  things,  that 
after  the  verbal  contract  bad  been  made,  and 
on  or  about  the  14th  of  August,  1887,  a  writ- 
ten contract  was  presented  to  Um  by  Mc- 
Cormick, which  be  refused  to  sign,  giving  as 
his  reason  that  the  contract  was  not  as  pre- 
viously agreed  upon;  that  McCormick,  on 
bis  refusal  to  sign  the  contract,  said  to  bis 
men,  "I  wlU  stand  good  for  no  more  work 
you  do  for  Dalton,"  and  "that  he  [Dalton] 
could  sign  the  contract  or  stop  work;"  that 
be  (Dalton)  "rested  a  few  days,  and,  after 
studying  over  the  matter,  signed  the  contract 
for  tbe  grading."  He  was  unable  to  carry 
on  tbe  work,  on  accoimt  of  his  financial  con- 
dition, unless  McCormick  paid  the  men,  oi 
stood  good  for  their  pay.  Upon  the  trial 
this  evidence  was  objected  to,  but  the  court 
overruled  the  objection,  and  stated  as  fol 
lows:    "This  testimony  Is  t<x  tbe  i^urpose 
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furnishing  an  excuse  for  signing  the  con- 
tract afterwards.  •  •  •  He  [Dalton]  did 
It  under  duress."  The  court  also  Instructed 
the  Jury  as  follows:  "The  defendant  denies 
in  toto  that  he  made  any  contract  with  the 
plaintiff  for  him  to  grade  one  mile.  On  the 
contriiry,  he  dalms  that  he  entered  Into  a 
written  contract  wflh  him,  which  was  the 
only  contract  he  did  enter  Into,  which  was 
finally  consummated,  for  one-half  mile,  and 
that  the  plaintiff  graded  the  one-half  mile, 
and  he  paid  him  for  It.  Now,  If  you  believe 
that  Is  the  contract,  then  the  plaintiff  has 
no  case  whatever,  and  you  must  find  a  ver- 
dict for  the  defendant.  If  they  simply  had 
a  talk  or  had  negotiations  about  one  mile, 
but  afterwards  It  all  culminated  In  a  written 
agreement  for  one-half  mile,  then,  of  coiu^e, 
the  plaintiff  cannot  recover.  But  If  the  con- 
tract was  a  verbal  contract  for  one  mile,  and 
afterwards  the  defendant,  by  duress,  and  by 
taking  an  unfair  means,  compelled  him  to 
accept  a  written  contract  for  this  half  mile, 
and  he  afterwards  insisted  on  his  right  to 
grade  the  other  half  mile,  and  was  not  al- 
lowed to,  the  plaintiff  may  recover  the  dam- 
ages he  has  suffered." 

It  Is  apparent  from  the  evidence  given  by 
Dalton  upon  the  trial  that  the  execution  of 
the  written  contract  was  not  procured  by 
duress.  Cable  v.  Foley,  (Minn.)  47  N.  W. 
1130;  Hackley  v.  Headley,  (Mich.)  8  N.  W. 
511;  Peckham  v.  Hendrcn,  70  Ind.  47;  Em- 
mons V.  Scudder,  115  Mass.  3C7.  Duress,  In 
Its  more  extensive  sense,  is  that  degree  of 
constraint  or  danger,  either  actually  In- 
flicted or  threatened  and  Impending,  which 
Is  sufficient.  In  BeverUT-  or  In  apprehension, 
to  overcome  the  mind  and  wlU  of  a  person 
of  ordinary  firmness.  Text  writers  divide 
the  subject  into  "duress  per  minas"  and  "du- 
ress of  Imprisonment."  See  Anderson  v.  An- 
derson, 9  Kan.  112;  Helm  v.  Helm,  11  Kan. 
19;  Bank  v.  Groco,  46  Kan.  620,  26  Pac.  939. 
The  reply  was  a  general  denial,  unverified. 
No  duress  was  alleged.  The  remark  of  the 
court  that  "Dalton  signed  the  contract  under 
duress,"  followed  by  the  Instruction  that  if 
McCormlck  compelled  Dalton,  by  duress,  to 
accept  the  written  contract,  he  was  entitled 
to  recover,  was  misleading,  and  under  the 
facts,  as  disclosed  upon  the  trial,  erroneous, 
and  prejudicial  to  the  rights  of  McCormlck. 
As  It  does  not  appear  from  the  evidence  that 
any  duress,  as  defined  in  law,  was  used  by 
McCorml<^  to  obtain  the  written  contract, 
that  feature  ought  not  to  have  been  inter- 
jected into  the  case.  The  court  ought  not 
to  have  made  the  remark  referred  to,  or  | 
given  any  Instruction  concerning  duress. 
Whether  the  alleged  verbal  contract  was 
merged  Into  a  subseqiient  written  contract 
was  a  question  for  the  Jtiry  to  determine  vcp- 
on  proper  instructions.  Upon  the  theory  of 
the  trial  court,  the  written  contract  was 
wholly  eliminated  from  the  case,  because 
there  conld  be  no  merger  or  any  substitution 
of  the  written  contract  for  the  verbal  one,  if 


the  written  contract  was  executed  under  Ol- 
ress.  The  judgment  of  the  district  court  vS 
be  reversed,  and  cause  remanded  for  a  nev 
trial.    All  the  justices  c<»iciirriiis. 


ATCHISON,  T.  &  S.  F.  R.  CO.  t.  BICHABD- 

SON  et  aL 
(Supreme  Court  of  Kansas.    Mandi  10^  lS9i) 

Cabbiebb — Dakaoes  to  Frbioht — CoBinciiss 
Links— EviDENCB. 

1.  Where  a  shipper  sues  a  railroad  cao- 
pany  for  damages  to  perishable  freight,  and  tl- 
leges  in  his  petition  that  such  shipment  vu 
made  to  a  point  which  is  in  fact  beyond  tbe 
line  of  defendant's  road,  under  a  written  cc«- 
tracL  by  the  terms  of  which  it  is  expressly  pet- 
Tided  that  the  defendant  shall  not  be  responsitite 
ns  a  common  carrier  beyond  its  line  of  rati. 
It  is  error  to  render  judgment  againat  the  <]«■ 
fendant  because  of  dplnys  occurrins  beyond  th* 
line  of  its  road,  where  there  is  no  showin;  c 
negligence  on  the  part  of  the  defendant,  or  r-f 
any  injury  to  the  freight  while  in  ita  possess- s. 

2.  The  annual  report  of  the  board  of  ni- 
road  commissioners,  made  to  the  governor,  !<> 
not,  of  itself,  evidence  of  the  facta  thert: 
stated  with  reference  to  the  ownership  aai 
operation  of  a  line  of  railroad,  but  the  offica. 
reports  made  by  the  railroad  companies,  onder 
oath,  to  the  board  of  railroad  commissioiien. 
and  required  by  law  to  be  filed  with  them,  or 
copies  thereof  duly  certified  by  the  accrctary  ti 
the  board,  are  competent  evidence  t*'""*  tin 
company  mailing  them. 

(Syllabus  by  the  Court) 

Error  ftvm  court  of  commoo  pleas,  Sedg- 
wick county;  Jacob  Balderston,  Judge. 

Action  by  George  C.  Richardson  and  others, 
as  Richardson,  Simon  &  Co.,  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany. There  was  judgment  f<v  plaintiffs, 
and  defendant  brings  error.     Revoked. 

The  other  facts  fuUy  appear  In  the  follow- 
ing statement  by  ALLEN,  J.: 

Richardson,  Simon  &  Co.  brougbt  this  ac^ 
tion  in  the  court  of  common  pleas  of  Sedg- 
wick county  against  the  Atchison,  Topeka  k 
Santa  Fe  Railroad  Company,  alleging  that  on 
the  31st  day  of  March,  1886,  at  Leaven- 
worth, they  delivered  to  the  Leavenworth. 
Topeka  &  Southwestern  Railway  Company 
135  barrels  of  apples  consigned  to  tbemaelvei 
at  San  Francisco,  CaL;  that,  in  consideration 
of  $40.50  paid  to  said  Leavenworth,  Top^a 
&  Southwestern  Railway  Company  by  the 
plaintiffs,  said  company  entered  Into  an 
agreement  In  writing,  a  copy  of  which  is 
attached  to  the  petition,  and  marked  "Ex- 
hibit A;"'  that.  In  pursuance  of  said  agree- 
ment, said  Leavenworth,  Tc^eka  A  South- 
western Railway  Company  dellv»ed  the  said 
goods  to  the  defendant,  to  be  delivered  at 
their  destination;  that  said  Leavenworth. 
Topeka  &  Southwestern  Railway  was  operat- 
ed by  the  defendant  company.  The  writtea 
agreement  set  up  is  as  follows:  "Leaven- 
worth, Top^a  A  Southwestern  Railway  Com- 
pany, Leav.,  Kansas,  Station,  March  31,  1SSI5. 
Will  receive  the  undemoted  property,  and 
transport  it  over  the  road,  and  deliver  to 
consignees,  or  the  next  coippany  <»■  cairlen. 
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If  same  is  going  boyond  Its  line  of  rond,  tat 
tliem  to  deliver  at  the  place  of  destination 
of  said  property,  it  being  distinctly  under- 
stood that  this  company  shall  not  be  respon- 
sible, as  common  carriers,  for  said  property 
beyond  its  line  of  road,  or  while  at  any  of 
its  stations  awaiting  delivery  to  such  car- 
riers, the  company  being  liable  as  warehouse- 
men only."  It  is  alleged  that  the  defendant 
<li(l  not  use  due  care  and  diligence  in  trans- 
porting the  same;  that  they  were  delayed 
and  decayed  on  the  road,  to  the  plaintiffs' 
damage.  The  second  count  in  the  petition 
iilleges  the  shipment  In  the  same  manner, 
and  under  a  written  contract  substantially 
the  same,  of  a  car  load  of  onions  to  the  same 
point  The  defendant  answered,  denying 
the  allegations  of  the  petition,  except  the 
written  contracts,  which  are  admitted.  The 
case  was  tried  to  a  jury,  and  a  general 
verdict  for  $14272.77  rendered  in  favor  of  the 
plalntifTs.  Special  questions  were  also  an- 
swered, among  which  are  the  following: 
*'Q.  How  long  a  time  transpired  in  shipping 
said  apples  from  Topeka  to  Albuquerque? 
A.  About  seven  days.  Q.  From  tM  evi- 
dence, what  appears  to  the  Jury  to  have  been 
a  reasonable  time.  In  days,  for  the  shipment 
of  the  apples  and  onions  in  controversy  from 
Leavenworth  to  San  Francisco?  A.  About 
12  days.  Q.  Is  it  not  a  fact  that  Albu- 
(liierque  was  the  western  terminus  of  the 
defendant's  road  at  the  time  in  question? 
A.  Do  not  know.  Q.  How  many  days  were 
consumed  by  the  defendant  in  transporting 
the  car  of  onions  from  Topeka  to  Albu- 
querque? A  About  6  days.  Q.  How  many 
days  were  ordinarily  consumed  in  transport- 
ing a  car  of  freight  from  Topeka  to  Albu- 
querque, Including  the  necessary  delays  at 
division  points  and  otbw  necessary  stops? 
A  Do  not  know;  have  not  sufficient  data  to 
determtnei  Q.  How  much,  do  you  find  the  ap- 
ples were  damaged  in  value,  if  any,  by  reason 
of  delay  in  transporting  them  from  Topeka 
to  Albuquerque,  when  they  reached  Albu- 
querque? A.  Do  not  know.  Q.  Is  it  not  a 
fact  that  the  defendant,  at  Albaqa»que,  de- 
livered the  goods  In  question  to  the  Atlantic 
&  Padflc  Railroad  Company,  one  of  the  con- 
necting lines  over  which  the  goods  were 
transported?  A.  Tes."  The  evidence  shows 
that  the  apples  wmc  received  In  San  BYan- 
cisco  on  April  22d,  and  the  onions  on  April 
27th.  The  apples  were  very  badly  rotted, 
and  the  onions  sprouted,  and  many  of  them 
rotten.  They  were  delivered  at  San  B>an- 
dsco  by  the  Southern  Padflc  Railroad  Com- 
pany. B.  H.  Davis,  a  witness  called  by  the 
defendant,  testified  that  the  western  ter- 
minus of  the  defendant's  road  was  at  Albu- 
querque, and  that  It  there  connected  with 
the  Atlantic  &  Pacific,  a  separate  and  In- 
dependent road. 

A.  A.  Hard  and  Robo-t  Dunlap.  for  plain- 
tiff In  error.  W.  8.  Morris  and  Howe  & 
Mastin,  for  defendants  in  error. 


ALTvEX,  J.,  (after  stating  the  facts.)  An 
elaborate  brief  Is  fllod  on  behalf  of  the  plain- 
tiff In  error,  but  there  is  no  appearance  In 
this  court  by  the  defendaut  It  appears  from 
the  plalntid's  petition  that  the  shipments 
were  made  under  written  contracts,  by  the 
terms  of  which  the  liability  of  the  company 
as  a  common  carrier  was  limited  to  its  own 
line  of  road.  There  is  no  attempt  to  allege  or 
prove  any  other  or  different  contract  from 
that  contained  in  the  shipping  bills.  Al- 
though the  jury  found.  In  answer  to  Bpectal 
questions,  that  there  was  a  through  contract 
to  transport  the  onions  from  Leavenworth 
to  San  Francisco,  there  Is  neither  an  aver- 
ment in  the  petition,  nor  any  evidence  In  the 
record,  to  support  such  finding.  In  answer 
to  the  question  as  to  whether  or  not  Albu- 
querque was  the  western  terminus  of  the 
defendant's  road,  the  Jury  answered:  "We 
do  not  know."  'There  was  direct  and  nnccn- 
tradicted  evid»ice  showing  that  Albuquerque 
was  the  western  terminiis  of  the  defendant's 
road,  that  the  freight  was  there  delivered  to 
the  Atlantic  &  Pacific,  an  Independent  rail- 
road company,  and  that  it  was  delivered  at 
San  Francisco  by  the  Southern  Padflc,  still 
another  company. 

The  syllabus  of  the  case  of  Berg  v.  Rail- 
road Co.,  30  Kan.  5C1,  2  Pac.  639,  in  which 
the  opinion  was  written  by  Justice  Brewer, 
reads  as  follows:  "Where  a  railroad  com- 
pany receives  goods  for  transportation  to  a 
point  beyond  Its  line,  upon  a  special  contract 
In  which  is  no  express  agreement  to  trans- 
port to  such  point,  but  the  place  Is  only 
named  as  the  point  of  destination,  and  In 
which  It  is  expressly  agreed  that  the  goods 
are  to  be  transported  over  the  company's 
road,  and  delivered,  in  good  orAer,  to  the 
connecting  carrier,  and  that  the  company  Is 
not  to  be  responsible  as  carrier  beyond  Its 
line,  and  Its  liability,  as  sudi,  is  to  termi- 
nate upon  delivery  of  the  goods  to  the  con- 
necting carrier,  held,  (1)  that  there  Is  no  un- 
certainty or  ambiguity  In  the  contract,  and 
that  It  is  dearly  only  a  contract  for  trans- 
portation over  Its  own  line,  and  delivery  t« 
a  connecting  carrier;  (2)  that  such  contract, 
being  no  contract  for  through  transportation 
to  the  point  of  destination,  presents  no  ques- 
tions of  an  attempt  to  limit  tlie  common-law 
liability  of  the  carrier  as  to  anything  hap- 
pening beyond  its  own  line;  and  (3)  that  the 
company  transporting  over  Its  own  line,  and 
delivering  the  goods  in  safety  to  the  connect- 
ing carrier,  performs  its  contract,  and  is  not 
liable  for  any  subsequent  loss  or  damage." 
That  case  Is  directly  In  point,  and  decisive 
of  the  one  before  us.  Bven  assuming  that 
the  evidence— which  is  conflicting,  and  not 
entirely  satisfactory— shows  that  the  Leaven- 
worth, Topeka  &  Southwestern  Railroad  was 
operated  by  the  Atchison,  Topeka  &  Santa  Fe. 
and  therefore  that  Its  contract  was  binding 
on  the  defendant,  there  is  absolutely  nothin;: 
here  showing  either  an  attempt  on  the  part 
of  the  defendant  to  limit,  by  c$t|(tract.  Its 
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common-law  liability  as  a  carrltr  of  goods, 
uor  an  agreement  to  transport  plaintiff's 
goods  to  their  destination.  In  fact,  the  va- 
lidity of  the  written  agreement  is  allejced  by 
the  plaintiff,  and  that  written  agreement  ex- 
pressly provides  that  the  defendant's  liabil- 
ity shall  terminate  when  the  consignments  are 
delivered  to  the  connecting  carrier.  The  ev- 
idence fails  to  show  any  great  delay  occur- 
ring on  the  defendant's  road,  or  that  the 
apph«  or  onions  were  injured  any  In  transit 
to  Albuquerque,  the  cars  having  reached 
Albuquerque  In  five  and  seven  days,  respec- 
tively, after  shipment.  The  Jury  say  they 
do  not  know,  in  answer  to  a  question  as  to 
whether  a  large  portion  of  the  delay  occurred 
west  of  Albuquerque.  This  finding  is  maji- 
ifostly  luifair,  for  it  is  apparent  from  the 
uthor  findings  that  the  principal  time  con- 
sumed was  after  the  cars  reached  Albu- 
querque. As  to  the  right  of  railroad  com- 
panies to  limit  their  liability  to  what  hap- 
pens on  their  lines,  see,  also,  Hyrick  v.  Rail- 
road Co.,  107  U.  S.  102,  1  Sup.  Ct  425;  Law- 
son,  Carr.  SS  102,  236;  Hutch.  Carr.  j  149b; 
and  cases  cited  in  Berg  v.  Railroad  Co.,  supra. 
There  is  no  evidence  showing  that  the  plain- 
tiffs were  injured  by  the  negligence  of  the 
defendant. 

Many  questions  are  discussed  with  refer- 
ence to  the  rulings  of  the  court  on  the  ad- 
uilssion  of  testimony,  and  also  on  the  Instruc- 
tions. The  report  of  the  board  of  railroad 
commissioners  for  the  year  ending  I>ecenit)er 
1,  188)3,  which  was  read  in  evidence,  was  not 
competent  testimony  as  a  report,  but  that 
part  of  the  report  which  was  certified  to  by 
the  secretary  of  the  road  as  a  true  and  cor- 
rect copy  of  the  report  of  the  defendant  com- 
pany, required  by  law  to  be  made  and  filed 
with  the  board  of  railroad  commissioners, 
was  competent.  The  Judgment  is  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concurring. 


PARKHTJRST  t.  FIRST  NAT.  BANK  OF 
CLYDE. 

(Supreme  Court  of  Kansas.    Mardi  10,  1894.) 

UsuRT — Pbnaltt — Failure  to  DiscHARoa  Mobt- 

OAQB. 

1.  The  case  of  Thomas  v.  Reynolds,  29 
Kan.  301.  followed. 

2.  Where  the  malcer  of  a  promissory  note 
has  paid  usurious  interest  to  a  national  bank, 
and  has  recovered  a  judj^ment  against  the  bank 
for  twice  the  amount  of  the  interest  thns  paid, 
he  cannot,  in  an  action  for  penalty  against  the 
bank  for  not  satisfying  a  chattel  mortgage 
given  to  secure  the  note,  demand  that  the  usuri- 
ous interest  paid  by  him  shall  be  applied  in  sat- 
isfaction of  the  principal  of  the  note. 

3.  Where,  in  an  action  brought  by  the  mort- 
gagee against  the  mortgagor  to  recover  the 
statutory  penalty  for  refusing  to  enter  satis- 
faotioD  of  the  chattel  mortgage,  it  is  shown  that 
there  is  a  bona  fide  controversy  between  the 
mortgagor  and  mortgagee  whether  the  chattel 
mortgage  is  paid  or  not,  and  it  is  further 
kIiowu  tbat  the  mortgagee  refused  in  good 
faith  to  satisfy   the  mortgage  because  he  be- 


lieved it  was  not  paid,  Md,  the  mortcagee  v3 
not  be  liable  for  the  penalty. 

(Syllabus  by  the  Court) 

Krror  from  district  court.  Cloud  oonnty: 
F.  W.  Sturges,  Judge. 

Action  by  George  L.  Paiidiarst  against  the 
First  National  Bank  of  Clyde  to  recover  tt- 
statutory  penalty  for  neglecting  and  refusi'.; 
to  enter  satisfaction  of  certain  chattel  m^n- 
gages.  There  was  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Howard  Hlllis  and  Kennett,  Peck  &  Mat- 
son,  for  plaintiff  In  error.  Polsifer  &  Alex- 
ander, for  defendant  In  error. 

HORTON,  O.  J.  The  prliudpal  questloiu 
in  this  case  arise  upon  Instmctloiis  given  \si 
the  trial  court 

1.  The  court  instructed  the  Jnry  tbat,  be- 
fore the  plaintiff  was  entitled  to  recover.  ib« 
mortgagee  must  be  the  defendant,  or  the  de- 
fendant must  be  the  assignee  of  the  cbattd 
mortgage  by  an  assignment  filed  or  record-  d 
This  Instruction  follows  the  rule  ad<vted  'a. 
Thomas  v.  Reynolds,  29  Kan.  304.  It  was 
held  In  that  case  that  "where  a.  mortgase 
has  been  assigned,  no  action  und^  the  stat- 
ute will  lie  to  recover  the  penalty,  without 
proof  of  an  assignment  of  record.  The  pur- 
pose of  the  statute  being  to  clear  the  record, 
the  defatilting  party  must  have  recacA  title, 
or  bis  satisfaction  will  apparently  be  <»ly 
an  impertinent  Interference  by  a  atranger." 
See,  also,  Coffman  v.  Hillard,  44  Kan.  538,  24 
Pa&  1008. 

2.  The  instruction  concerning  usory  or  il- 
legal interest;  to  the  effect  "that.  If  the  plain- 
tiff intended  to  take  advantage  of  the  Interest 
law,  he  should  have  so  notified  the  defemj- 
ant  at  the  time,  but.  If  he  did  not  do  so 
then,  he  cannot  now,"  was  not  prejudicial, 
upon  the  evidence  disclosed  upon  the  trial 
The  defendant  is  a  national  bank,  and  It  ap- 
pears from  the  evidence  of  Parkhurst  that, 
prior  to  the  trial  of '  this  case,  he  had  re- 
covered Judgment  against  the  bank  for  twice 
the  amount  of  interest  paid  by  him.  When  a 
national  bank  makes  a  loan,  and  stipulates 
in  the  note  for  usury.  It  can  only  recover  the 
actual  sum  loaned,  without  Interest;  but  if 
usurious  Interest  is  charged  and  collected,  the 
person  paying  it  may  recover  back  twice  the 
amount  of  the  interest  paid.  This  penalty 
must  be  enforced  In  the  manner  provided  in 
the  act  of  congress,  and  resort  cannot  be  had 
to  any  other  mode  or  form  of  procedure. 
Bank  v.  Grimes,  48  Kan.  219,  30  Pac.  474 
Parkhurst,  having  recovered  twice  the 
amount  of  interest  paid,  cannot  be  allowed 
to  apply  the  same  Interest  in  reduction  of  the 
debt  secured  by  the  chattel  mortgages.  As 
to  waiver  of  usury  by  tender,  see  Ganfield  v. 
Conkllng,  41  Mich.  371,  2  N.  W.  191. 

3.  The  trial  court  instructed  the  Jury  that 
If  the  defendant.  In  refusing  to  release  any 
of  the  mortgages,  acted  in  good  faith,  and 
upon  the  honest  belief  that  the  same  had  not 
been  paid,  the  plaintiff  was  not  entitled  to 
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recover  tJje  statutory  penalty.  This  cotirt 
has  already  decided  that  "the  statute  Is  a 
penal  one."  Gen.  St  1889,  pars.  3892-3910; 
ThomaB  v.  Reynolds,  supra.  In  Joyce  v. 
Means,  41  Kan.  234,  20  Pao.  853,  Valentine,  3. 
observed:  "The  action  ts  for  the  recovery 
of  a  penalty  given  by  statute,  although  the 
statute  giving  the  action  designates  the  thing 
to  be  recovered  as  damages.  We  have  here- 
tofore designated  these  damages  as  a  penalty. 
Sach  has  always  been  the  view  of  this  court" 
"We  thinli  the  trial  court  committed  no  error 
tn  giving  this  instruction.  The  weight  of  au- 
thority Is  that  if  the  mortgagee  in  good  faith 
believes  the  mortgage  is  not  paid,  he  is  not 
liable  for  the  penalty.  Wilber  v.  Pierce, 
(Mich.)  22  N.  W.  316;  Burrows  T.  Bangs,  84 
Mich.  804;  Myer  v.  Hart,  40  Mich.  517;  Can- 
field  T.  Conkllng,  supra;  Eaubert  v.  Ha- 
•worth,  9  Phila.  123.  If  the  mortgagee  re- 
fuses to  satisfy  the  mortgage  from  mere  In- 
advertence, inattention,  or  indifference,  the 
p^ialty  may  be  incurred.  To  be  relieved 
from  the  penalty,  there  must  be  a  real 
controversy  as  to  payment,  and  an  honest 
doubt  concerning  the  same  on  the  part  of 
the  mortgagee. 

4.  We  have  examined  the  other  alleged  er- 
rors, but  upon  the  record  as  presented,  we 
do  not  think  they  are  sufficiently  important 
to  require  comment  and  none  of  them  com- 
pel a  new  trial. 

The  Judgment  ot  the  district  court  will  be 
afOrmed.   All  the  Justices  concurring. 


Mcdonough  v.  mbrten. 

(Supreme  Court  of  Kansas.    March  10,  1894.) 
Tax  Dked— SurricixscT  or  Dbsokiptio^. 

1.  A  tax  deed  is  void  upon  its  face  if  it 
fails  to  state,  by  description,  acres,  or  other- 
wise, the  proper^  bid  for  at  the  tax  sale,  and 
the  granting  danse  of  the  deed  fails  to  care  or 
supply  such  defect  In  sach  a  case,  the  descrip- 
tion of  the  land  purporting  to  have  been  bid  off 
at  the  tax  sale,  and  conveyed  in  a  tax  deed,  is 
not  safficientiy  specific  or  definite,  and  there- 
fore is  not  designated  with  "ordinary  and  rea- 
sonable certainty." 

2.  Dodge  V.  Emmons,  84  Kan.  732,  8  Pac. 
951,  referred  to,  and  distingaished. 

(Syllabos  by  the  Court) 

ErrOT  from  district  court,  Clay  county;  R. 
B.  Spilman,  Judge. 

The  facts  fully  appear  In  the  following 
statement  by  HORTON,  O.  J.: 

This  was  an  action  in  the  nature  of  eject- 
pient,  commenced  on  December  26,  1887,  by 
Patrick  McDonough  against  H.  H.  Merten, 
to  recover  the  8.  W.  %  of  section  6,  in  town- 
ship 9,  of  range  3  E.  of  the  sixth  P.  M,  in 
Cnay  county.  In  this  state.  The  defendant 
answered  with  a  general  denial.  The  first 
trial  was  had  on  the  19th  day  of  June,  1889, 
and  Judgment  was  rendered  In  favor  of  the 
defendant  The  plaintiff  demanded  another 
trial,  wbldi  was  granted,  and  the  cause  was 
again  tried  at  the  Novemb«-  term  of  the 
court  for  1889,  and  on  the  6th  day  of  De- 


cembo:  of  that  year.  The  plaintiff  relied 
upon  a  patent  from  the  United  States  dated 
April  1,  1872.  The  defendant,  to  maintain 
the  issues  on  his  part  offered  in  evidence  a 
tax  deed  dated  the  30th  day  of  May,  1876, 
reciting  a  tax  sale  on  the  6th  day  of  May, 
1873,  for  the  taxes  of  1872.  It  also  appeared 
upon  the  trial  that  the  defendant  and  bis 
grantors  have  been  In  possession  of  the 
property  ever  since  1873;  that  the  plaintiff 
failed  to  pay  the  taxes  for  1872,  and  has 
never  paid  the  same.  The  trial  •  court  de- 
cided, as  a  matter  of  law,  that  the  tax  deed 
conveyed  an  absolute  tiUe,  in  fee  simple,  to 
EUlword  A.  Small,  the  grantee  of  the  deed, 
and  one  of  the  prior  grantors  of  the  defend- 
ant. Patrick  McDonough  excepted,  and 
brings  the  case  here.     Reversed. 

Harkness  &  Goddard,  for  plaintiff  in  error. 
M.  M.  Miller  and  0.  0.  Coleman,  for  de- 
fendant In  error. 

HORTON,  O.  J.,  (after  stating  the  facts 
as  above.)  The  only  question  involved  is  as 
to  the  validity  of  the  tax  deed  introduced 
upon  the  trial  against  objections  of  the 
plaintiff.  The  s«:ious  defect  complained  of 
is  in  the  recital  of  the  sale,  which  is  as 
follows:  "And  whereas,  at  the  place  afore- 
said, John  R.  Taylor,  of  the  county  of  Clay 
and  state  of  Kansas,  havtaig  offered  to  pay 
the  sum  of  thirty-four  dollars  and  twenty-six 
cents,  being  the  whole  amount  of  taxes,  in- 
terest, and  costs  then  due  and  remaining 

unpaid  on  said  property,  for  year  1872, 

which  was  the  least  quantity  bid  for."  The 
statutory  form  covering  that  portion  of  the 
deed  reads  as  follows:  "And  whereas,  at  the 
place    aforesaid,  A.  B.,  of    the    county  of 

and  state  of  ,  having  offered  to 

pay   the  sum   of  dollars  and  

cents,  being  the  whole  amount  of  taxes,  in- 
terests and  costs  then  due  and  remaining 
unpaid  on  said  property,  for  (here  follows  a 
description  of  the  property  sold)"  QPhe 
county  clerk  has  failed  to  Include  in  the  tax 
deed  a  description  of  the  property,  or  any 
property,  bid  for  at  the  sale.  The  words 
In  the  deed,  "which  was  the  least  quanti- 
ty bid  for,"  on  account  of  this  omission,  do 
not  refer  to  any  property,  and  it  cannot  be 
ascertained  from  the  deed  what  amount  Of 
the  property  was  sold  to  pay  the  taxes  of 
1872.  This  fatal  omission  is  not  supplied 
In  the  granting  clause  of  the  deed,  because 
there  is  no  description  therein  of  the  prop- 
erty aali  at  the  tax  sale  or  conv^ed  in  tliat 
clause.  The  only  description  is,  "the  real 
property  last  hereinbefore  described."  If  the 
tax  deed  had  described  correctly  the  amount 
of  land  bid  for  at  the  tax  sale,  or  If  the  num- 
ber of  acres  bid  for  had  been  stated,  as  In 
Dodge  V.  Emmons,  34  Kan.  732,  9  Pac.  Rep. 
951,  f<^owing  that  case,  we  could  say  that 
"the  real  proi>erty  last  herelnl>ef  ore  described" 
referred  to  the  attempted  description  or 
acres  bid  In;  but  in  this  case,  unlike  the 
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Emmons  Case,  there  Is  no  description  of  | 
any  property  bid  (or,  whether  by  acres  or 
otherwise.  The  Emmons  tax  deed  described 
the  tract,  "Beg.  at  the  S.  E.  cor.  of  the 
S.  W.  %  of  sec  24,  T.  10,  R.  24,  and  contain- 
ing 80  acres."  This  tax  deed  Is  not  as  full 
or  complete  as  the  tax  deed  construed  in 
that  case.  The  legislature  intended  that  at 
least  two  deso^ptiona  should  be  Included  in 
every  tax  deed— First,  a  description  of  the 
proparty  assessed,  taxed,  and  offered  for 
sale;  and,-  following  that,  a  second  descrip- 
tion, showing  the  least  quantity  bid  for. 
It  was  the  intention  of  the  lawmakers  that 
the  granting  clavise  of  the  deed  should  refer 
to  and  convey  the  property  actually  bid  for 
at  the  sale.  The  property  actually-  bid  for 
being  omitted,  the  granting  clause  refers  to 
nothing.  At  least,  it  is  vague  and  uncertain. 
Black,  Tax  Titles,  {  401;  Norton  v.  Friend, 
13  Kan.  532.  In  the  last  case  it  was  said: 
"A  tax  deed  should  follow  the  form  given  by 
statute  only  so  far  as  It  can  do  so  truth- 
fully, and,  where  it  cannot  do  so  truthfully, 
it  should  state  the  facts  as  they  really  exist. 
The  form  given  by  statute  Is  for  tax  deeds 
for  land  sold  at  tax  sales  to  individuals." 
We  are  not  nnmlndful  of  the  rule  that  a  tax 
deed  which  has  been  of  record  for  more 
ttian  five  years  shonld  be  iltterally  construed, 
for  the  purpose  of  upholding  it,  but  a  tax 
deed  must  substantially  comply  with  the 
form  preecril>ed  by  the  statute.  It  should 
show  that  the  provisicms  of  the  law  have 
been  followed  substantially,  and,  if  there 
is  any  fatal  omission,  which  ought  to  have 
l>een  embraced  in  the  deed  under  the  pro- 
visions of  the  statute,  the  courts  cannot 
supply  or  cure  such  fatal  defects.  The  tax 
deed,  on  account  of  the  omission  of  the 
property  bid  for  at  the  sale,  did  not  vest 
in  the  grantee  thereof  an  absolute  estate  in 
fee.  The  Judgment  of  the  district  court 
must  be  reversed,  and  cause  remanded,  with 
direction  to  the  court  below  to  rendo:  Judg- 
ment in  favor  of  the  plaintiff  upon  the  find- 
ings of  fact,  and  such  other  proceedings 
will  follow  as  the  statute  in  such  cases  di- 
rects.    All  the  justices  concurring. 


STINSON  V.  COOK. 
(Supreme  Court  of  Kansas.    March  10^  1894.) 

COUBTS— Al>P)(U.ATB  JURISDICTION— AMOUNT  OF 
JCDOMBNT. 

The  plaintiff  brought  an  action  to  recover 
the  possession  of  two  hoi-ses,  a  buggy,  and  har- 
ness, and  recovered  a  judgment  for  the  posses- 
sion of  the  horses;  but  jadgment  was  awarded 
to  the  defendant  for  the  poBsession  of  the  bnnnr 
and  harness,  which  were  of  the  value  of  $(0. 
The  plaintiff  brought  the  case  to  the  supreme 
court,  and  aslced  a  reversal  of  so  much  of  the 
judgment  as  awarded  the  buggy  and  harness 
to  ue  defendant.  Held  that,  as  the  amount  or 
value  in  controversy  is  less  that  $100,  the  su- 
preme court  has  no  jurisdiction  to  review  the 


(Syllabus  by  tlie  Court) 


EhTor  from  district  ootirt,  Norton  ooumtr: 
Louis  K.  Pratt,  Judge. 

Action  in  replevin  by  George  W.  Stiosoc 
against  Gus.  Cook.  From  a  Judgment  for 
plaintiff  for  part,  only,  of  the  property,  lie 
brings  error.    Dismissed. 

Stinson  &  GUI  and  George  W.  StlnstK. 
for  plaintiff  In  error.  J.  B.  Hamilton,  f«r 
defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  of 
replevin,  and  Involved  the  right  to  the  pos- 
session of  two  horses,  each  valued  at  9B5: 
a  buggy,  valued  at  $60;  and  a  set  of  liir- 
ness,  of  the  value  of  $10.  The  trial  reailt- 
ed  in  a  Judgment  in  favor  of  the  plaintiff 
for  the  possession  of  the  horses,  bnt  it  vna 
decided  that  the  defendant  was  entitled  to 
the  possession  of  the  buggy  and  harness. 
which  were  found  to  be  of  the  Taloe  of  $70. 
The  plaintiff  attempts  to  bring  the  case 
here,  and  complains  that  tbe  court  errei  m 
awarding  the  buggy  and  harness,  or  tbe 
value  of  the  same,  to  the  defendant  It 
will  readily  appear  that  the  only  amount  in 
controversy  in  tills  court  is  tbe  value  of  the 
buggy  and  harness,  which,  as  we  have  seen, 
does  not  exceed  $100.  The  appellate  Juris- 
diction of  the  supreme  court  cannot  be  ex- 
ercised in  any  civil  action  unless  tbe  amount 
or  value  in  controversy,  exclusive  of  costs. 
exceeds  $100,  except  in  cortaln  cases,  and 
the  present  case  does  not  come  within  an; 
of  the  exertions.  Gen.  St  18S9,  par.  464S; 
Ck>al  <3o.  V.  Barber,  47  Kan.  29,  27  Pat  114; 
Loomis  V.  Bass,  4S  Kan.  26,  2S  Fac  101^2: 
Skoin  V.  Limerick,  50  Kan.  465,  31  Pac.  1061 
As  there  is  no  jurisdiction  to  review  the 
case,  it  will  be  dismissed  from  this  court 
All  tbe  Justices  concniring. 


FRANKLIN  v.  FRANKLEN. 

(Supreme  Court  of  Kansas.    Mardi  10,  1891.) 

DrvoBCB— Desertion— EvioEXCB. 

1.  To  reverse  the  judgment  of  a  district 
court  refusing  a  divorce  on  the  ground  of  aban- 
donment, the  evidence  showing  an  intentioiuJ 
desertion  for  at  least  one  year  must  be  dear, 
convincing,  and  uncontradicted,  and  it  must 
also  appear  that  such  abandonment  was  no: 
the  reenlt  of  the  plaintiff's  own  WTongdoins. 

2.  The  case  of  a  wife  who  has  been  af- 
flicted with  temporary  insanity  will  be  viewed 
with  especial  rare  and  consideration,  and  all 
her  actions  will  l>e  weighed  in  the  light  of  her 
physical  and  mental  innrmitieo. 

(SyUabus  by  the  Court) 

Error  from  district  court,  Brown  ootmty: 
R.  C.  Bassett  Judge. 

Action  by  James  B.  Franklin  against  Oata 
A.  Franklin  toe  a  divorce.  £Yom  a  deene 
denying  tbe  petition,  plaintiff  bdnss  cRor. 
AJBrmed. 

James  Falloon,  tar  plaintiff  in  tnv. 
Webb  &  Raymond,  for  defmdant  In  error. 

ALLEN,  J.  James  B.  Franklin  oom- 
moiced  this  action  in  the  district  court  of 
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Srown  cotmtjr  to  obtain  a  divorce  from  his 
"Wife  on  the  ground  of  abandonment.     She 
answered,    denying    euch   abandonment,    al- 
leging crusty  on  the  part  of  her  husband, 
praying  a  dlTorce  from   him,   and   for   ali- 
mony.    The    court,    after    hearing    the   evi- 
dence,  denied   both    the   application   of  the 
plniutiCr  and  of  the  defendant  for  a  divorce. 
It  is  contended  in  this  court  that  the  plain- 
tiff   clearly   proved   an   abandonment,    and 
that,  having  done  so,  he  is  entitled  as  a 
matter   of  strict   legal   right   to   a   divorce. 
Xo  appearance  is  made  here  by  the  defend- 
ant.    In  section  643  of  the  Code  it  is  pro- 
vided that,  "when  the  parties  appear  to  be 
In  equal  wrong,  the  court  may  In  its  discre- 
tion refuse  to  grant  a  divorce."    It  appears 
from   the  evidence   that   the  parties   were 
ninrried  In  1873,  in  Illinois,  where  they  re- 
sided until  the  defendant  became  temporari- 
ly insane.     While  the  defendant  was  In  the 
insane   asylum   at   Elgin,    111.,    the   plaintiff 
came  to  Kansas.     The  defendant  remained 
in    the   asylum   about  a  year  and   a  half. 
AVhen  she  had  recovered  suMciently  to  be 
discharged,  the  plaintiff  went  back  to  Illi- 
nois, and  brought  her  out  to  Kansas  with 
him.    The  parties  have  two  children,  both 
boys.    One  day  the  younger  one,  about  six 
years  old,  went  to  a  neighbor's  to  play  with 
a  little  glrL     The  father  had  forbidden  his 
f^oing.     The  mother,  not  knowing  what  the 
father  had  done,  gave  him  permission  to  go. 
At  night  the  father  whipped  him  for  his  dis- 
<>I>odience,  in   the  presence  of  the   mother, 
tfhe  opposed  his  doing  so,  and  a  scuffle  took 
place  between  them;  she  striking  him,  and 
lie   pushing  her  roughly.    Soon   after  this 
she  left  and  went  back  to  her  father  in  Illi- 
nois.    The  evidence  is  somewhat  conflicting 
:is  to  Just  what  took  place  immediately  be- 
fore her   departure.     The   plaintiff   testified 
tliat  he  told  her  she  must  not  go.     The  de- 
fendant's father,   who  w«ft  present  at  the 
time,  testified  that  he  told  her,  "You  can  go, 
but    you  cannot    take  anything    but  your 
wanlrobe."    There    Is    testimony    showing 
that,  at  the  time  the  defendant  left  her  hus- 
band, she  Intended  never   to   retium.     She 
herselt  testifies  that  she  did  not  then  think 
she  would  ever  come  back,  but,  after  being 
away  foiu:  or  five  weeks,  she  wanted  to  re- 
turn.   It  appears  that  she  wrote  at  least 
twice  to  the  boys,  and  once  to  her  husband, 
but  never  received  any  answer  from  either 
of  them.    Just  l)efore   she  became  Insane^ 
there  was  trouble  in   the  family   over  an 
accusation  made  by  the  defendant  against 
ilu-  i)iaiutiU's  mothor  of  having  taken  some 
little   things   of    trlfiing   value   from     their 
house.     The  defendant  seems  to  have  been 
much  disturbed,  and  to  have  brooded  over 
it  a  great  deal.    At  the  time  the  defendant 
left  her  husband,  it  Is  clear  that  he  refused 
to  permit   her  to  take  anything  away   but 
her  own  dothlng;  that  he  would  not  allow 


her  to  take  household  goods  that  bd<mged 
to  her. 

Under  these  facts,  and  others  of  minor  im- 
portance disclosed  by  the  record,  we  do  not 
tliiuk  that  the  plaintiff  has  shown  either  a 
clear  cause  of  action  in  his  own  favor  or 
taat  he  Is  not  in  equal  wrong.  The  defend- 
ant was  for  a  time  afflicted  with  the  great- 
est misfortune  that  can  possibly  t>e.  visited 
on  a  human  being,— the  loss  of  her  reason. 
This  entitJed  her  to  the  most  kind  and  char- 
itable treatment  at  the  hands  of  all  man- 
kind, and  most  especially  from  her  husband. 
While  It  appears  tttat  she  was  restored  to 
a  fair  dejrree  of  health,  she  afterwards  per- 
formed all  of  the  household  duties  for  their 
fiinHly,  and  testifies  to  being  afflicted  with 
very  violent  headaches.  The  record  doe» 
not  show  positive  cruelty  on  the  part  of  her 
'Husband,  but,  on  the  other  hand,  there  Is 
testimony  tending  to  show  that  he  was  not 
at  all  times  as  considerate  as  he  should  have 
been,  In  view  of  his  wife's  weakness  and 
Infirmity.  We  think  the  shortcomings  of 
the  wife,  and  her  somewhat  erratic  actions, 
are  to  be  viewed  «harltably,  and,  being  so 
viewed  in  connection  with  toe  conduct  of 
the  husband,  failed  to  disclose  any  ground 
for  the  dissolution  of  the  marriage  tlei. 
Counsel  for  the  plaintiff  in  error  comments 
harshly  on  the  testimony  of  the  defendant. 
We  have  read  it  all  over  carefully,  and, 
while  there  is  nothing  but  the  written  rec- 
ord before  us,  tier  statements  appear  to  be 
entirely  candid.  There  Is  no  apparent  effort 
to  conceal  or  evade  anything  bearing  against 
herself,  and  we  think  the  criticisms,  as  ad- 
dressed to  this  court,  wholly  unwarranted. 
We  do  not  think  that  husbands  who  have 
wives  so  afflicted  should  be  encouraged  to 
seek  to  be  rid  of  them,  but,  rathH-,  suould 
be  held  to  a  more  strict  performance  of  their 
marital  dutiea  The  record  does  not  show 
extreme  cruelty  on  the  part  of  this  husband. 
At  most,  he  was  gnllty  of  a  lack  of  kindly 
consideration  for  his  wife  at  times.  On  the 
whole  record,  we  are  satisfied  that  the  trial 
court  reacned  correct  conclusions,  and  the 
judgmmt  la  afflrmed.  All  the  Justices  con- 
currlnft 

DTSTLBR  V.  DABNEY. 
(Supreme  Court  of  Washington.    Dec  22, 1893.) 
For  majority  opinion,  see  35  Pac.  138. 

DUNBAR,  C.  J.  I  dissent  I  do  not  think 
the  mattors  striclcen  out  had  any  office  to  per- 
form in  Uiia  kind  of  a  case,  unless  it  would  t>e 
to  distract  the  mind  of  the  jury  from  the  true 
issues  to  he  determined  in  the  case.  So  far  as 
the  protmbilitiea  of  the  truthfulness  of  the  wit- 
nesses is  concerned,  I  do  not  care  to  discuss 
them.  All  questions  of  fact  were  submitted  by 
the  law  to  the  judgment  of  another  tribunal. 
Tliey  have  exercised  thdr  judgment,  and  it  is 
binding  npon  me.  The  judgment  shoold  b* 
aihrmed. 

SCOTT,  X,  conoon. 
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Aeoord  and  SatlsftMStloii. 

8m  "Payment." 

Aoootinting. 

Between  partnen,  see  "Partnerehip.** 
By  gnardian,  see  *^nardian  and  Ward." 

AOKNOWIiEDGMENT. 

The  acknowlednaent  of  a  married  woman 
may  be  Impeachea  by  parol  evidence  that  she 
never  appeared  before  the  ofBcer  certifying 
thereto.     (Cal.)  1064. 

That  the  record  of  a  deed  fails  to  show  any 
acknowledgment    does    uot   render    the    deed, 

Sroperly    acknowledged,    inadmissible    in    eri- 
ence.     (Wash.)  402. 

AOnON. 

Bee,  also,  "limitaHon  of  Actions;"   "Lis  Pen- 
dens;"   "Parties;"    "Pleading;"    "Practiee  in 
arU    Cases;"     "Trial;"     ^enne    in    Oirll 
Oases;"  "Witness." 
Partlcnlar  actions,  see  "Assault  and  Battery;" 
"Assumpsit;"   "Attachment;"  "Deceit;"  "Dl- 
TOPce;"    "Ejectment;"    "Garnishment;"    "In- 
iunction;"  "Ubel  and  Slander;"  "Replerin;" 
^'Specific  Performance;"  "Treqiass;"  ''TroTer 
ana  Oonversion," 
Against  firm,  see  'Tartnership." 
By  corporation,  see  "CSorporations." 
By  guardian,  see  "Onardian  and  Ward." 
By  heirs,  see  "Descent  and  Distribation." 
By  or  against  ezecntor  or  administratar«  sea 

"Bxecntors  and  Administrators." 
For  commissions,  see  "Factors  and  Brokers." 
For  trespass  by  animals,  see  "Animals." 
On  contract  see  "Contracts." 
On  negotiable  instraments,  see  "Negotiable  In- 
struments." 

One  may,  in  the  same  action,  seek  damages 
for  injnry  to  water  rights  and  injunction. 
(Cal.)  4S2.  .  ™j 

Adjoining  Landowners. 

See  "Boundaries." 

Administration. 

See  "Bxecntors  and  Administrators." 


ADUIiTEBY. 

Solicitation  to  commit  adultery  is  not  an  at- 
tempt to  commit  adultery.     (Wash.)  1093. 

ADVEBSB  FOSSESSION. 

Bvidoice  of  adyerse  possession,  snfilcient  tp 
go  to  the  Jury,  considered.    (Kan.)  13. 

BTidence  bearing  on  question  whether  tract 
claimed  by  plaintiff  was  include<l  in  assessment 
ot  larger  tract  for  certain  year  for  which  plain- 
tiff failed  to  pay  taxes.     (Cal.)  1008. 

Bridence  that  one  claiming  by  adverse  posses- 
sion accepted  lease  from  holder  of  paper  title 


tends  to  show  Oat  he  did  not  daim  adveraely. 

(Cal.)  1008. 

land  obtained  from  the  United  States  by  a 
dty,  as  successor  of  a  pueblo,  may,  if  not  dedi- 
cated to  a  public  use,  be  lost  by  another's  ad- 
Terse  possession.     (Oal.)  1006l 

AFFIDAVIT. 

The  fkct  that  the  notary  before  whom  an 
affidavit  to  a  chattel  mortgage  was  made  teil- 
ed  to  spedfy  therein  his  place  of  residenoe  is 
Immaterial,  it  being  shown  in  the  certificate 
of  acknowledgment    (Wash.)  886L 

Agency. 
Sea  "Principal  and  Agent" 


See  "DiToreei" 


Alimony. 


Amendmen't. 

Of  Indictment  see  "Indictment  and  Infonaa- 

tion." 
Of  lodgment,  sm  "JudnMot" 
Of  pleading,  see  "Pleading." 


dog    on  their 
4rf  ita  owner- 
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ANHCAUS. 

Persona  who  keep  a  vidons 
premises  are  liable,  regardleas 
ship.    (C!olo.  App.)  187. 

Evidence  considered  and  hM  sufficient  to 
show  that  the  animals  did  not  commit  trespass 
as  alleged.     (CaL)  lOll. 

Where  a  trespass  Is  committed  by  animals  of 
several  persons,  those  of  one  person  cannot  he 
sold  to  pay  the  damages  cansed  by  the  animals 
of  the  others.     (Clal.)  1011. 

AFFEAIi. 

See,  also,  "Bzceptions,  Bill  ti;'  New  Trial." 
Effect  see  "Injunction." 
EVom  conviction  of  contempt,  see  "Contempt" 
In  criminal  eases,  see  "Criminal  Law." 

One  who  treats  a  Judgment  as  final  by  ap- 
pealing from  it  is  estopped  in  a  collateral  pro- 
cee<ling  from  claiming  that  no  final  judgment 
liad  been  entered.     (Neb.)  800. 

Respondent,  who  refuses  to  accept  offer  to 
pay  judgment,  is  not  entitled  to  damages  on 
abandonment  of  aiveal.    (Or.)  29. 

On  abandonment  of  appeal,  damages  must  be 
denied  respondent  If  his  affidavits  showing  ap- 
plicant's bad  faith  were  not  served  on  the  lat- 
ter.   (Or.)  29. 

Where  an  appeal  was  without  merit  and  de- 
prived defendant  of  the  use  of  personal  property 
for  more  than  a  year,  $200  damages  will  be 
awarded,  in  addition  to  costs.     (Cal.)  1014. 

In  foreclosure  suit  error  in  entering  judgment 
for  principal  when  not  due  will  be  considered 
without  assignment  of  error.     (Aris.)  1U58. 

One  not  a  party  to  record  cannot  intervene 
on  appeal  to  object  to  reversal  and  remand  l^ 
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stipulation  of  the  parties,  on  the  ground  that 
he  will  thereby  be  prevented  from  collecting 
judgment  against  respondent    (Cal.)  876. 

Where  an  appeal  has  been  dismissed,  a  re- 
hearing will  not  be  granted  on  an  application 
to  vacate  the  order  of  dismissal.    (Idaoo)  690. 

Appellate  jurisdiction. 

Will  not  lie  from  a  Jadgment  of  dismissal 
for  want  of  prosecution.    (Wash.)  72. 

The  board  of  county  oommisdoncrs  cannot  ap- 
peal from  a  judgment  in  terms  against  the 
county.    (Colo.  App.)  91& 

The  supreme  court  has  no  jurisdiction  to  re- 
view an  order  made  by  a  district  court  on  a 
motion  to  retax  costs.     (Kan.)  814. 

All  parties  that  would  be  affected  by  a  re- 
versal must  be  made  parties  to  proceedings  in 
error.     (Kan.)  829. 

No  appeal  lies  from  order  refusing  to  vacate 
appealable  order.     (Cal.)  770. 

An  order  granting  a  motion  for  judgment  on 
the  pleadings  is  not  appealable.    (Mont.)  237. 

A  decree  against  the  owner  and  contractor  in 
mechanic's  lien  suit,  pmittisg  other  defendants 
who  were  asserting  liens  against  the  property, 
is  premature,  andi  no  appeal  lies  thereftooi. 
(Wash.)  403. 

Where,  in  action  before  a  justice  to  recover 
$75,  defendant's  counterclaim  is  stricken  out, 
and  on  appeal  to  the  superior  court  there  are  no 
new  pleadings,  the  judgment  of  the  superior 
court  will  not  be  reviewed.    (Wash.)  410. 

A  mle  qnashiBg  a  snnunons,  apd  setting  aside 
service,  is  a  final  order.    (Kan.)  210. 

An  order  requiring  guardian  to  pay  over  & 
certain  amonnt  as  belonging  to  his  wards,  and 
to  pay  the  costs  of  suit,  may  be  appealed  from 
by  the  guardian.    (Wash.)  iSl. 

An  order  requiring  a  guardian  to  account  for 
money  belonging  to  wards  is  appealable. 
(Wash.)  131. 

An  appeal  will  not  He  from  order  striking 
statement  on  appeal  from  the  files.    (Cal.)  158. 

Where  notice  of  the  filing  of  the  statement  of 
facts  does  not  name  the  place  at  which  it  will 
be  settled,  the  statement  wiii  not  be  considered. 
(Wash.)  1098. 

When  the  judgment  prepared  by  the  court 
was  lost,  and  never  entered,  there  is  no  judg- 
ment of  record  from  which  an  appeal  can  be 
taken.     (Wash.)  lOSL 

Bequisitea. 

An  appeal  will  be  dismissed  where  appellant 
foils  to  pay  the  docket  and  jury  fee  witiiin 
30  days  after  the  receipt  of  the  appeal  papers. 
(Utah)  497. 

Where  there  Is  no  motion  for  new  trial,  the 
only  question  Is  whether  complaint  tiled  states 
the  cause  of  action.    (Okl.)  578. 

A  judgment  rendered  In  probate  court  will 
not  be  reversed  unless  new  trial  was  asked 
for.    (Okl.)  678. 

Time  of  taking. 

From  order  striking  statement  apon  motion 
for  new  trial  must  be  taken  within  00  days. 
(Cal.)  770. 

An  appeal  not  filed  within  the  time  wiO  be 
dismissed,  though  no  notice  of  motion  was 
served  on  appellant's  assignee  in  insolvency. 
(Cal.)  960. 

Appeal  from  decree  not  taken  within  one  year 
will  be  dismissed.     (Cal.)  763. 

An  appeal  from  an  order  granting  a  new  trial 
will  lie  dismissed,  If  not  taken  within  the  pre- 
scribed time.    (Mont.)  227.  i 


A  final  order  cannot  be  reviewed  where 
than  one  year  has  intervened  before  commence- 
ment of  proceedings  in  error.    (Kan.)  2J10. 

An  appeal  from  an  order  denying  a  new  triai 
not  taken  within  60  days  after  the  order  is  ea- 
tored  on  the  minutes,  wUl  be  dismissed.  (CaLl 
310. 

Notice  and  bond. 

Notice  of  appeal  mailed  to  the  oppoaite  party. 
residing  in  the  same  town,  on  ttie  last  jooy  of 
time  allowed,  la  not  soffifient.    (Wash.)  389. 

An  appeal  by  defendant  will  be  dismissed, 
where  notice  was  not  served  on  hU  codefendmt 
(Wash.)  403. 

Hie  record  mnst  show  aa  undertakinK  filed 
or  waived.    (Idaho)  173. 

The  attomer  may  serve  notice  of  appeal 
(Wash.)  125. 

A  notice  ot  appeal  may  be  serred  by  mail 

(Wash.)  125. 

An  appeal  will  not  be  dismissed  became  ct 
defective  bond  nntil  such  defect  iiaa  been  ad- 
judged, and  <n>portnnity  given  to  anend. 
(Wash.)  600. 

A  bond  for  costs  and  to  stay  proceedings,  ic 
the  amount  fixed  by  the  court  for  a  aopeiM- 
deaa,  is  sufficient  as  an  appeal  bond.  (W»A.i 
389. 

On  appeal  b^  mortgagee  from  a  Jndgment 
declaring  certam  mecfasaics'  liens  Hnperior  to 
the  mortgage,  the  ordinary  bond  alone  is  re- 
quired.   ^alO  77. 

When  notice  of  appeal  has  been  ^ven  in  open 
court,  but  bond  not  filed  within  five  day*  tliere- 
after,  a  new  notice  and  bond,  filed  seren  days 
from  the  first,  will  sniwort  the  appeal.  (Wash.) 
3S9. 

Becord. 

If  party  on  whom  statement  of  facts  is 
served  does  not  object,  judge  need  not  ioresti- 
gate,  and  narties  are  bonsd  by  it  as  certified. 
(Wash.)  120. 


If  proper  notice  of  filing  of  statement  of  faeti 
is  not  given  adverse  party,  his  remedy  Is  to 
strike  such  statement.    (Wash.)  120. 

Judge  can  correct  his  certificate  only  accord- 
ing to  facts  as  shown  by  statement  at  tiizi» 
of  settlement.    (Wash.)  120. 

Where  assignee  did  not  appear  at  settlement 

of  facts,  and  record  does  not  contain  copy  of 
notice  of  settlement  served  on  him,  statement 
may  be  strack.    (Wash.)  126. 

Improper  matter  in  transcript  will  be  stricken 
out  on  motion.    (Idaho)  173. 

Where  appellant  delivers  statement  of  fects 
to  the  clerk  In  the  evening  of  the  last  day,  ih* 
appeal  will  not  be  dismissed,  though  the  drrk 
does  not  mark  the  statement  as  filed  until  the 
next  morning.    (Wash.)  411. 

No  bill  of  exceptions  is  needed  on  appeal  from 
an  order  settiing  the  exeentor's  acooant,  wfcerp 
the  clerk's  certified  transcript  contains  the  ac- 
counts, reports,  and  exceptiuna  thereto.  (CoL) 
345. 

Where  the  transcript  does  not  show  that  the 
findings  and  conclusions  set  out  in  it  were  nini- 
ed  and  filed,  and  that  judgment  was  entered. 
the  appeal  will  be  dismissed.    (Cal.)  309. 

An  appeal  iSrom  an  order  dea^g  a  change 
of  venue  may  be  brought  up  without  a  tran- 
script or  bill  of  exeepti<Hi8.    (Moot.)  22a 

The  appellate  court  may  consider  the  adrais- 
sibllity  of  the  record  of  a  prior  suit  that  hod 
been  excluded  in  the  trial  court,  thoogh  the 
statement  of  flacts  docs  not  contain  such  record. 
(Wash.)  427. 

Where  original  notice  Is  to  settle  atatecMnt 
of  facta  and  bill  of  exception^  and  statoMcat 
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filed  Is  80  entitled,  court  can  proceed  as  for  set- 
tlement of  facts,  tbongh  papers  are  later  set- 
tled as  biU  of  exceptions.    (Wash.)  000. 

Affid-iyit  in  records  will  not  be  considered  in 
«upport  of  assignment  uf  error  in  motion  for 
nevr  trial,  if  not  designated  as  having  been  used 
in  aunnort  of  motion.    (Okl.)  6T6. 

Where  amendments  to  statement  on  motion 
for  new  trial  are  complete  in  themselves,  they 
may  occupy  a  separate  position  at  the  Mid  of 
the  statement.    (Mont)  87& 

Statement  on  motion  for  new  trial  will  not 
be  considered  on  appeal  if  not  >resented,  with 
pr<^>08ed  amendments,  for  settlement,  within 
the  statutory  time.     (Cal.)  99a 

Statement  on  motion  for  new  trial  will  not 
be  stricken  l>ecause  evidence  is  not  ail  in  nar- 
rative form,  unless  the  abuse  exceeds  a  just 
indolgence  to  litisanta.    (Mont)  S7& 

Appeals  from  Inferior  courts. 

The  filing  and  approval  of  a  bond  within  10 
days  from  judgment  before  the  Justice  com- 
pletes the  appeal.    (Kan.)  211. 

'Where  aa  appeal  bond  from  a  justice  is  in- 
sufficient in  form,  the  party  appealing  is  entitled 
to  amend  in  the  district  court    (Kan.)  211. 

The  act  of  1885,  as  to  notice,  etc.,  in  appeals 
from  county  courts,  does  not  apply  to  probate 
cases.    (Colo.  Sup.)  914. 

The  time  for  filing  bonds  in  appeals  from 
the  county  court  sitting  in  probate  may  be  Ct- 
tended  by  the  court    (Colo.  Sup.)  014. 

BoTlew. 

A  question  of  practice  on  appeal  from  order 
dissolving  attachment  will  not  be  reviewed, 
several  years  later,  on  appeal  in  action  by  cred- 
itor!^ Mil  against  attaching  creditor.  (Mont) 
«67. 

I:*r«vIous  decisions  of  appellate  court  stating 
what  would  constitute  good  cause  of  action, 
considered  to  be  binding,  on  subsequent  appeal 
from  decision  in  case  between  same  parties. 
(Wash.)  611. 

iSrroneous  instruction,  which  cuts  off  snb- 
«tantial  defense  on  the  merits,  is  cause  for  re- 
versal.   (Cal.)  627. 

Mzceptions  will  not  be  considered,  unless 
saved.    (Idaho)  715. 

Sufficiency  of  findings  of  fact  to  support  con- 
clusion of  law  cannot  be  considered  on  appeal 
from  denial  of  new  trial.     (Cal.)  763. 

An  assignipent  of  error  that  the  judgment  was 
contrary  to  the  law  and  the  evidence  will  not 
be  considered,  wtiere  plaintiff  in  error  did  not 
appear  below.     (Colo.  App.)  1061. 

That  a  copy  of  a  paper  was  not  admissible 
AS  being  secondnry  evidence  cannot  be  consid- 
ered when  no  objection  was  made  that  a  prop- 
er foundation  for  secondary  evidence  had  not 
been  laid.     (Wash.)  1078. 

Plaintiff  waives  objection  to  the  sustaining 
of  a  demurrer  to  his  complaint  by  moving  to 
dismiss  tlie  action.    (Wash.)  130. 

Objections  not  raised  below. 

in  action  against  constable  for  killing  one 
resisting  execution  of  writ,  plaintiff  cannot,  for 
first  time,  on  appeal,  insist  that  the  writ  was 
not  pleaded  in  justification,  if  evidence  of  jus- 
tification was  not  objected  to.    (Cal.)  627. 

An  objection  to  commissions  allowed  an  ad- 
ministrator cannot  be  first  miaed  on  appeal. 
(Mont)  800. 

In  action  for  conversion,  where  counterclaim 
is  set  up,  defendants  cannot  raise  the  question 
on  appoul  for  the  first  time  that  plaintiCts,  by 
not  objecting  to  the  counterclaim,  waived  the 


tort    (Utah)  607. 


Assignments  of  eiror  for  refusal  to  give  in- 
structions will  not  be  considered  where  the  ab- 
stract and  transcript  fail  to  show  that'  excep- 
tions were  taken  to  refusal.    (Utah)  608. 

An  objection  that  certain  evidence  was  not 
admissible  under  tlie  pleadings  cannot  be  made 
for  the  first  time  on  appeal.    (Wash.)  S72. 

Remarks  of  the  trial'  court,  unless  specifically 
called  to  that  court's  attention,  cannot  be  as- 
signed as  error.    (Wash.)  390. 

Objections  cannot  be  first  raised  on  appeal  to 
proof  of  liens  by  judgment  establishing  them, 
that  the  claims  were  t>atTed  by  limitation. 
(Wash.)  396. 

Obiection  to  the  admissibility  of  evidence  can- 
not be  raised  for  the  first  time  on  appeal. 
(Cal.)  1064. 

Objections  to  stating  causes  -  of  action  in 
pleading  in  general  terms  witl  not  be  consid- 
ered when  raised  for  the  first  time  on  anteal. 
(Colo.  Snp.)  44. 

Oisoretioa  of  trial  court. 

Allowance  of  attorney's  fees  on  foreclosare 
will  not  be  disturbed  if  the  appeal  is  broni^t 
up  on  the  judgment  roll  alone,  and  record  does 
not  show  tliat  the  court  abused  its  discretion. 
(Cal.)  642. 

Grant  of  new  trial  because  verdict  was  ex- 
cessive will  not  be  reversed  because  supreme 
and  trial  courts  dilTer  as  to  what  is  proper  ver- 
dict   (Gal.)  672. 

Determination  of  trial  court  as  to  preliminary 
proof  needed  for  introduction  of  docnmentaiy 
evidence  will  not  be  disturbed  in  absence  of 
abuse  of  discretion.    (Cal.)  871. 

The  issue  being  of  fact,  the  court  will  not  re- 
verse an  order  granting  a  new  trial.  (Mont) 
514. 

Presumption  8. 

Order  will  be  presumed  to  be  prejudicial  un- 
less the  contrary  affirmatively  appears.  (Ida- 
ho,) 39. 

Erroneous  instruction  will  not  be  presumed 
harmless  because  all  th«  instmetions  are  not 
in  the  records.    (Or.)  31. 

WhM«  record  fails  to  show  date  of  adjonm- 
ment  of  term  at  wbidi  judgment  was  rendered, 
laches  in  applying  for  its  vacation  will  not  be 
presumed.    (Idaho)  172. 

Where  there  is  in  the  record  a  statement  that 
it  contains  all  the  evidence  on  a  hearing  of  a 
motion,  there  is  no  presumption  that  the  judge 
took  into  consideration  facts  of  which  he  had 
actual  knowledge,  in  the  determination  of  such 
motion.    (Idaho)  704. 

'Weight  and  snffioienoy  of  evidence. 

Findings  of  a  referee  on  facts  are  as  conclu- 
sive as  a  verdict  of  a  jury.    (Colo.  Snp.)  44. 

Where  appeal  is  not  taken  within  60  days 
after  judgment  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  will  not  ba  reviewed. 
(Idaho)  39. 

A  finding  will  not  be  disturbed  where  the  ev- 
idence is  conflicting.     (Wash.)  1071. 

Judgment  will  not  be  disturbed  where  there 
is  evidence  to  support  it    {Colo.  App.)  108. 

Findings  upon  conflicting  evidence  will  not 
be  disturbed.    (Cal.)  323. 

Where  the  evidence  is  confiicting,  the  ver- 
dict will  not  be  disturbed.    (Utah)  Sk. 

Findings  on  conflicting  evidence  will  not  be 
disturbed.    (Oal.)  433. 

Where  the  evidence  is  conflicting,  the  ver- 
dirt  will  not  be  disturbed.    (Cai.)  568. 

Where  there  is  no  bill  of  exceptions,  nor  any 
objections  to  the  proceedings  in  tlie  trial  court 
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It  will  be  preramed  that  the  evidence  raatalned 
the  complaint.    (Colo.  Sop.)  532. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.    (Idaho)  711. 

The  appellate  conrt  will  weigh  the  evidence  in 
•n  action  tried  to  the  lower  court  if  it  was  re- 
ported to  snch  court  in  writing.     (Olo.  Sup.) 

On  appeal  from  an  issne  tried  at  nisi  itriua 
the  appellate  conrt  will  weigh  the  evidence  un- 
influenced by  the  findings  of  the  trial  court. 
(Colo.  Sup.)  730-740. 

In  action  for  price,  where  the  question  of 
sale,  delivery,  and  acceptance  was  properly 
submitted,  the  verdict  will  not  be  disturbed. 
(Idaho)  715. 

Sufficiency  of  evidence  to  support  finding  of 
fact  will  not  be  considered  when  there  is  no 
specification  in  that  regard  on  motion  for  new 
trial,  and  the  point  is  not  made  by  counsel. 
(Cal.)  763. 

The  fact  that  parties  to  a  conveyance  con- 
tradict each  other  will  not  warrant  reversal  of 
finding  that  conveyance  was  not  fraudulent 
(Gal.)  704. 

A  finding  of  the  Jury  on  conflicting  evidence 
will  not  be  disturbed.     (Kan.)  777. 

The  findings  will  not  be  dl8tnrl>ed  where  the 
evidence  is  conflicting.    (Cal.)  806. 

The  evidence  cannot  be  reviewed  where  the 
trial  judge  does  not  certify  tiiat  the  bill  of  ex- 
ception* contained  all  ue  evldoioe.  (Colo. 
App.)  91& 

In  action  on  a  running  account,  tried  in  ab- 
sence of  defendant,  evidence  of  balance  due  sup- 
ports a  finding  for  plaintiff.    (Colo.  App.)  927. 

A  judgment  will  not  be  disturbed  where  there 
is  evidence  to  support  the  verdict.  (Cola  App.) 
987. 

The  action  of  the  court  in  granting  new  trial 
for  insufficiency  of  evidence  will  not  be  reviewed 
when  evidence  is  confficting.     (Cal.)  1024. 

Baview — HarmloBs  error. 

Where  a  judgment  is  correct,  it  will  not  be 
reversed  bemuse  the  court  gave  a  wrong  rea- 
son for  its  rendition.     (Cal.)  1021. 

The  fact  that  party  was  not  allowed  to  call 
the  number  of  expert  witnesses  which  the 
court  had  fixed  upon  is  not  ground  for  reversal, 
if  those  who  were  called  abundantly  protected 
his  rights.    (Colo.  App.)  071. 

Krrors  alleged  to  have  been  committed 
against  the  appellee  will  not  be  reviewed. 
(Idaho)  715. 

No  appeal  lies  on  Account  of  error  in  entrr  of 
Judgment  wliich  has  been  corrected.  (Colo. 
Sup.)  53S. 

Admission  of  testimony  as  to  statements 
made  ter  plaintifF  in  his  own  favor  is  harmless, 
when  plaintiS  testified  to  the  sntntance  thereof. 
(Cal.)  5a». 

Instmctlon  apholding  sale,  though  purchaser 
knew  it  was  to  defraud  creditors,  is  harmless 
error,  when  jury  finds  thatpurchaser  had  not 
such  knowledge.    (Wash.)  wJ. 

A  judgment  that  is  correct  on  the  facts  will 
not  be  reversed  because  of  an  erroneous  instruc- 
tion.   (Wash.)  395. 

Where  defendant  seeks  damages  for  breach 
of  special  contract,  the  ruling  relating  to  the 
measure  of  damages  is  immaterial,  where  the 
existence  of  the  contract  is  not  shown.  (Colo. 
Sup.)  40. 

The  decision  of  trial  court  on  the  evidence 
will  not  be  reversed  where  it  is  confiicting,  and 
there  is  sufficient  to  sustain  verdicL  (Wash.) 
01* 


BoTlew— Errors  not  apparent  on  reocrd. 
If  it  does  not  appear  when  actioii   is  beg;::, 
a  findlnK  that  action  is  not  barred    by   limita- 
tions will  not  be  disturbed.    (Cal.)  635. 

An  order  denying  a  new  trial  will  not  be  re- 
viewed where  the  statement  on  motioii  «ff"««i— 
no  specification  of  errors.    (Utah)  497. 

Where  there  is  nather  a  case  msde  nor  i 
transcript  of  the  record,  there  can  be  no  re- 
view.    (Kan.)  1103. 

Where  there  was  no  bill  of  exceptions  in  tie 
record,  an  instruction  on  the  evidence  ean»c 
be  reviewed.    (Colo.  App.)  187. 

.  Where  instructions  do  not  appear  in  the  mv 
ord,  the  court  cannot  determine  whether  error 
was  committed  in  refusing  new  tiiai.  (Goia 
App.)  102. 

Tliat  evidence  was  admitted,  not  witUa  if- 
sues  formed,  cannot  be  considered,  vnleas  exee^ 
Uon  was  taken,  and  the  evidence  made  a  osit 
of  the  record.    (Okl.)  67a 

If  evidence  Is  not  part  of  record,  error  in  i>- 
structions-as  to  facts  will  not  be  c»naidered 
unless  clearly  inapplicable  to  any  facta.  (CNd- 
570. 

Decision. 

On  appeal  by  surety  from  indgmait  agaiHt 
him  alone,  where  the  action  is  wron(fally  dis- 
missed as  to  other  surety,  the  Judgment  win  be 
modified  so  as  to  correct  mch  wronarfnl  'jj—njip- 
al.     (Mont)  96& 

llie  supreme  court  cannot  modify  a  Judg- 
ment not  void  on  its  face,  nor  frandnlent,  srr- 
eral  months  after  a  renuttitnr  has  been  mat 
down.    (Wash.)  003. 

Where  the  statement  was  not  filed  witUa 
80  days  after  Judgment,  and  the  qaesti<m  i>- 
▼olved  is  controlled  by  the  statement,  the  utMtt- 
ment  will  be  stricken,  and  the  appeal  diami»- 
ed.    (Wash.)  08. 

Tliat  no  bill  of  exceptions  has  been  tskea  it 
no  ground  for  dismissing  an  aiqE>eaL  (Csl.i 
443. 

The  fact  tliat  s  decree  is  uncertain  is  as 
ground  for  reversal  where  all  the  papers  art 
before  the  appellate  court    (Utah)  iBl. 

An  appellate  court  that  is  unable  to  reTiew  i 
cause  because  of  the  absence  of  the  case  msde. 
which  was  lost  wtiile  in  hands  of  derk  of  trial 
court,  will  not  remand  without  proof  tibat  ap- 

Sllee   was    responsible   for  the    loss.     (Kan.^ 
03. 

^—  Mandate  and  proceedings  below. 

It  is  proper  for  the  findings  on  a  trial  of  tbs 
issue  for  which  a  new  trial  had  been  granted  to 
set  forth  the  proceedings  of  the  former  trial 
and  the  subsequent  order  granting  the  new  tri- 
al.   (Cal.)  437.  •      — » 

On  a  new  trial.  It  is  proper  to  exdnde  evi- 
dence on  issues  formerly  determined.  (CaL> 
437. 

On  remand,  a  new  answer  whidi  does  not 
present  any  new  issue  cannot  be  filed.  (Cal) 
437. 

The  only  issue  triable  on  remand  la  the  one 
for  which  a  new  trial  was  granted.    (Cal.)  43T. 

Sufficiency  of  decree  of  lower  court  made  ia 
accordance  with  decree  of  appdlate  court  fv 
the  specific  performance  of  contract  to  les« 
mining  properties.     (Colo.  App.)  7S2. 

Liabilities  on  appeal  bonds. 

In  action  on  bond,  the  complaint  Is  anfficicnt 
where  it  prays  judgment  for  the  amount  as- 
sessed as  damages.     (Colo.  App.)  lOGl. 

Effect  of  stay  of  writ  of  restitution  after  ths 
commencement  of  action  on  appeal  bondL 
(Mont)  243. 
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AFFEABAXCB. 

^sk  appearance  wlthont  obdection  waive*  Jnti*- 
etion  of  parties.     (Cal.)  9U1. 

Applioation. 

sr  insurance,  see  "InsuranceL" 
or  new  trial,  see  "New  TriaL" 
f  payments,  see  "PaTment" 

OU3ITRATI0N  AND  AWABD. 

E<rror  of  Judgment  by  arbitrators  as  to  the 
feet  of  certain  evidence  is  no  ground  for  set- 
Qg  aside  the  award.  (Kan.)  812. 
Failure  to  adndnlster  oaths  to  arbitrators  and 
itnesaes  is  no  ground  for  setting  aside  the 
tvard  where  the  parties  agreed  not  to  admin- 
ter  such  oaths.     (Kan.)  812. 

ASSAXTIiT  AND  BATTEHT. 

Vitb.  intent  to  rape,  see  "Rape," 

One  who  shoots  a  pistol  at  another  with  the 
itention  of  friehtening  such  other  is  guilty  of 
n  assault.     (Kan.)  815. 

One  person  cannot  assault  another  in  self- 
efense.    (Cal.)  860. 

Policemen  are  liable  in  damages  for  unneces- 
ary  cruelties  Inflicted  on  jirisoners  in  their 
harge.     (Kan.)  819. 

Accused  cannot  be  convicted  of  aggravated 
LBsault  unless  design  is  shown.     (Aris.)  1060. 

Where  the  court  has  defined  a  "deadly  weap- 
>n"  as  one  lilcely  to  produce  death  or  "great 
x>dily  injuries,"  a  further  statement  that  such 
i  weapon  is  one  lilcely  to  produce  death  or  "in- 
iuiy"  is  not  prejudicial.    (Wash.)  357. 

Competency    and    snlBciency    of     evidence. 

;Mont.)  455. 

In  an  action  for  assault,  where  it  was  shown 
!hat  defendant  violently  assaulted  plaintiff,  evi- 
lence  of  his  peaceable  reputation  ia  immateriaL 
(Cal.)  859. 

The  refusal  of  an  instruction  tliat  defend- 
ant had  a  right  to  be  in  a  street,  and  the  pre- 
sumption was  that  he  was  there  for  a  lawful 
purpose,  is  not  prejudicial,  where  the  court 
charged  that  defendant  was  presumed  to  be  in- 
nocent till  found  guilty.    (Cal.)  860. 

Assessment. 

For  public  improvements,  see  "Municipal  Cor- 
porations." 

AsBigrnment. 

See  "Assignment  for  Benefit  of  Creditors." 
Of  mortgage,  see  "Mortgagee" 

ASSIQNMENT  POB  BENEFIT 
OF  OBEDITOBS. 

See,  also,  "Insolvency." 

Prevents  enforcement  of  mechanic's  lien  on 
debtor'!  property  witliont  leave  of  court. 
(Wash.)  116. 

If  unrecorded,  is  void,  aa  against  nonassent- 
Ing  creditors.    (Cal.)  646. 

I  A  creditor  may  maintidn  an  action  on  his 
I  claim  against  the  assignor  thous^  he  has  pre- 
isented  and  has  had  it  allowed.     (Kan.)  788. 


ASSUMPSIT. 

Admissibility  of  evidence.    (Wash.)  390. 

A  complaint  alleging  that  defendant  has  fail- 
ed to  i>av  a  certain  sum  for  money  loaned, 
money  paid,  and  goods  sold,  is  not  bad  f«r  du- 
plicity.   (Or.)  249. 

iiluiiiciency  of  evidence  to  support  finding  that 
plaintiff  bank  made  a  loan  to  defendant  banlt. 
(Cal.)  639. 

ATTAOHMBXIT. 

See,      also,      "Bzecuticm;"       "Ghunishment;'' 
"Writs." 

In  an  action  to  tiave  a  subsequent  attach- 
ment decreed  a  prior  lien  because  the  affidavit 
of  the  prior  attachment  falsely  stated  that  the 
claim  sued  on  was  not  secured  by  any  lien,  the 
petition  must  show  facts  showing  the  particular 
kind  of  lien  which  existed.     (Cal.)  1023. 

Title  derived  on  attadimoit  of  mortgagor's 
Interest     (Cal.)  761. 

The  owner  of  property  attached  under  a  writ 
issued  by  a  justice  as  the  property  of  another 
may  intervene  to  have  the  property  released. 
(Colo.  Sup.)  741. 

Attachment  is  not  waived  hr  proceeding  to 
judgment  and  execution  sale  of  property  pend- 
ing appeal  from  order  dissolving  attachment. 
(Mont)  667. 

A  lien  is  not  waived  by  judgment  and  exe- 
cution sale  of  attached  goods  pending  appeal, 
with  supersedeas,  from  order  dissolving  the  at- 
tachment   (Mont)  516. 

An  attachment  on  property  fraudulently  con- 
veyed by  a  judgment  debtor  at  the  time  of  the 
attachment  standing  in  the  names  of  the 
fraudulent  grantee  and  trustees  in  a  trust  deed 
made  by  the  grantee  to  secure  a  debt,  is  an  at- 
tachment of  the  surplus  moneys  arising  from 
a  subsequent  sale  or  the  property  under  the 
trust  deed.    (Cal.)  433. 

Where  complaint  does  not  state  that  the  ac- 
tion includes  a  claim  not  due,  the  recov»y  will 
be  restricted  to  such  as  are  due.  (Colo.  Snp.) 
44. 

Bight  to  attach. 

The  execution  by  a  debtor  of  a  chattel  mort- 
gage to  secure  bona  fide  debts  is  not  of  itself 
sufficient  to  support  an  attachment  on  the 
ground  that  he  has  disposed  of  his  property 
with  Intent  to  delay  creditors.     (Kan.)  799. 

Plaintiff,  by  uniting  unsecured  claims  with  a 
secured  claim,  cannot  have  the  benefit  of  an 
attachment  for  any  of  the  claims  sued  on. 
CUaho,)  37. 

Where  land  is  sold,  the  purchaser  going  into 
possession,  and  title  remaining  in  vendor  until 
price  is  paid,  he  has  such  a  lien  as  bars  him 
from  bringing  attachment    (Idaho,)  87. 

Persons  actually  in  the  state  are  not  "non- 
residents," within  Code  Civil  Proc.  {  637,  au- 
thorizing attachment  in  certain  cases.  (Cal.) 
432. 

Land  in  the  hands  of  a  fraudulent  grantee  is 
subject  to  attachment  by  the  grantor's  cred- 
itora    (Colo.  Sup.)  632. 

Bond. 

A  complaint  in  action  <mi  attachment  bond 
which  alleges  that  tiM  principals  "gave"  the 
bond  with  their  codefendants  as  sureties  Is  de- 
fective as  to  sureties.    (Wash.)  881. 

A  complaint  in  action  on  attachment  bond 
which  falls  to  allege  nonpayment  of  the  dam- 
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defective.    (Wash.)  881. 
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Bond  In  attachment  shonld  be  at  least  ei 
to  the  amonnt  ctated  tai  the  afiSdarit  (Ida 
W. 

ATTOBNBY  AND  OUENT. 

Right  to   Jory   in  disbarment  proceeding,   see 
"ConsUtutional  Law." 

Where  attorney  claims  a  conveyance  to  him 
as  absolute,  in  payment  for  services,  and  the 
client  alleges  it  is  simply  a  mortgage,  the  gran- 
tee has  no  extnrardhiiiry  harden  to  prove  the 
deed  absolute.     (Wash.)  1080. 

Right  of  action  of  attorneys  for  services  ren- 
dered.   (Colo.  Sup.)  515. 

Where  an  attorney  persnades  a  person  to  ap- 
pear in  the  land  office,  and  make  oath  to  an 
affidavit,  and  falsely  personate  and  represent 
herself  to  be  one  who  had,  prior  thereto,  made 
an  entry  at  such  office,  he  will  be  disbarred, 
adaho)  83a 

It  is  ground  for  disbarment  that  attorney  dis- 
barred in  another  state  secured  admission  to 
Practice  in  Oklahoma  upon  certificate  issued  be- 
orc  such  disb.irment    (Okl.)  578- 

An  attorney  ma^  be  disbarred  for  refusing  to 
pay  over  to  his  client  money  collected.    (Mont) 

An  attorney  who  obtained  money  for  services 
from  a  guardian,  who  had  been  directed  by  a 
judge,  not  having  any  jurisdiction  of  the  case, 
not  to  pay  out  any  money,  is  not  guilty  of  con- 
tempt, warranting  disbarment    (Cfal.)  77. 


ATTORNEY  GENERAL. 

An  assistant  attorney  general  has  no  power 
to  bring  an  action  by  uie  state  on  his  relation. 
(Kan.)  455. 

A'wafd. 

"Arbitration  and  Award." 


See 


BAIL. 


A  recognizance  must  state  the  charge  in 
which  the  accused  was  held.    ((3olo.  App.)  6$. 

Where  a  demurrer  to  the  complaint  Is  being 
argued  before  the  time  set  for  trial,  defendant 
should  not  be  called  pending  the  hearing,  and 
his  bail  forfeited.     (C!al.)  1007. 

Bailment. 

See     "Banks     and     Banking;"      "Carriers;" 
"Pledge;"   "Warehousemen." 

Banlcmptcy. 

See  "Assignment  for  Benefit  of  Greditorsf  "In- 
solvency." 


BANES  AND  BANKING. 

A  bank  to  which  a  draft  against  a  firm  to 
sent  for  collection  cannot  bind  the  drawers  by 
taking  the  acceptance  of  one  partner  only. 
(Colo.  App.)  183. 

A  bank  that  receives  the  proceeds  ot  a  note 
given  it  for  collection  holds  such  proceeds  as 
a  trust    (Wyo.)  470. 

In  action  against  bank  for  money  loaned,  and 
on  note  for  balance  due.  it  is  immaterial  wheth- 
er tile  note  was  authorized,  if  loan  and  Iwlance 
are  esteblished.    (Cal.)  639. 


BUI  of  Ezceptioxia. 

See  "Exceptions,  Bill  of." 

Bills  and  Notes. 

See  "Negotiable  Instmmenta,-"  '^ooaccotiaEf 
Instruments." 

Bla8tiag>.  ' 

Sea  "Negligence." 

Bona  Fide  Parcbasers. 

Se«  "Negotiable  InstmnenU:"    "Yaodat  aid 
Purchaser." 

BONUS. 

See,  also,  "Principal  and  Surety." 

For  attachment,  see  "Attachment" 

Of  executor,  see  "Executors  and   AdmUstn- 

tors." 
On  appeal,  see  "Appeal." 

Liability  of  aigner  of  a  blank    bonid.    (Ol 

OZo. 

In  action  on  bond  of  idaintiff*s  aeeretuT. 
where  complaint  charges  nim  with  a  balanc* 
due  on  a  certain  date,  evidence  aa  to  amonnti 
received  and  paid  in  by  him  after  that  date  j 
inadmissible.     (Cal.)  1048. 

Where  officer  failed  to  promptly  tnm  in  t« 
corporation  money  collected  bv  nim  ^x  montii< 
before  date  of  bond,  as  was  hia  dnty,  it  is  for 
the  jury  whetiier  the  default  did  not  occnr  be- 
fore date  of  bond.     (Cal.)  104& 

Judgment  cannot  be  rendered  for  foil  amoas: 
of  penal  bond  executed  to  city,  when  there  b 
no  evidence  of  damage  to  d^  by  its  bnaek. 
(Wash.)  1007. 

Where  a  principal's  liability  Is  fixed  by  con- 
tract, or  operation  of  law,  his  falhire  to  sign  die 
bond  does  not  affect  the  liability  of  bis  mat- 
tiea.     (Mont)  958. 

BOUND  ABIEB. 

Between  counties,  see  "0>antieB." 

Method  of  datermination.    (Cal.)  S48. 

Where  a  section  exceeds  640  acres  in  area, 
the  surplus  should  be  divided  pro  rata  amon; 
the  fractions  of  the  •eetion.  the  quarter  sectjoa 
comers  being  lost    (CaL)  800. 

BREACH  OF  MARRIAGE 
FROMISK 

Plaintiff  may  allege  and  prove  aedaction  si 
an  element  of  damag«,     (Or.)  Z50. 

Whether  the  fact  of  seduction  shall  be  con- 
sidered in  estimating  damages  is  for  fbe  juT. 
(Or.)  250.  •         -• 

Where  defendant's  offer  is  denied  by  him. 
plalntifTs  deelarationa  in  fajs  abaence  fbat  she 
was  engaged  are  not  admissibli^     (Or.)  250. 

BBTDGBB. 

Action  for  injuries  from  defective  bridge- 
Sufficiency  of  evidence.     (Utah)  503. 

Evidence  that  horses  became  fiightened  at 
a  hole  in  a  bridge  is  competent  to  abow  notice 
to  the  dty.     (Utah)  503. 

Brokers. 

See  "Factors  and  Brokej»"--^j-.Qlp 


INDEX. 


1127 


(  Bordeii  of  Proofs 

See  "Evidence." 


! 


BTTBGIiABY. 

Where'  aceiiBed  is  charged  with  a  forcible 
entry,  it  is  sufficient  to  show  that  the  entry 
was  unlawful.     (Or.)  1065. 

Under  indictment  alleging  attempt  to  enter 
a  house  with  Intent  to  commit  larceny,  one 
may  be  convicted  of  attempted  burglary.  (Cal.) 
84. 

Where  evidence  shows  burglary  in  the  night- 
time, if  at  all,  an  instruction  that,  if  defendant 
la  guilty,  it  is  a  burglary  in  the  first  degree, 
ia  proper.    (Cal.)  88. 


OABBIEBS. 

See.  also.  "Horse  and  Street  Bailroads;"  "Bail- 
road  C^ompanies." 

A  shipper  of  goods  in  less  than  car-load  lots 
has  no  interest  entitling  him  to  enjoin  the 
board  of  railroad  commissioners  from  redticlng 
rates  on  car-load  lots  to  a  less  sum  than  rates 
on  less  than  car-load  lots.     (Kan.)  217. 

Whether  an  express  messenger  was  negligent, 
because,  when  his  ear  was  detached  from  the 
engine,  it  started  down  a  grade,  and  be  failed 
to  jump  («,  la  for  the  jmr-    (Colo.  App.)  828. 

Carriers  of  goods. 

A  carrier  that  takes  goods  for  shipment  be- 
yond its  own  line,  under  contract  limiting  Its 
Uability  to  its  own  road,  is  not  liable  for  in- 
jories  received  by  such  goods,  in  absence  of 
showing  that  the  injuries  were  received  while 
gooda  were  in  its  possession.     (Kan.)  1114. 

SnfBcieney  of  complaint  in  action  for  delay 
in  transporting  goods.    (Cal.)  630. 

UabUity  of  carrira^  accepting  goods  for  de- 
lay on  connecting  line  caused  by  snowstorm 
which  had  previonsly  commenced.    (Cal.)  680. 

Carrier  stipulating  not  to  be  responsible  be- 
yond its  line  Is  not  liable  for  delay  in  delivery 
to  connecting  line,  due  to  latter's  InabilitT'  to 
receive.    (Cat)  630. 

A  contract  to  carry  freight  at  less  than  the 
schedule  rate  is  not  prima  facie  void.  (Colo. 
Snp.)  744. 

Carriars  of  passengers. 

It  is  not  negligence  per  se  for  a  passenger 
to  stand  on  the  front  platform  of  a  trailing  car 
of  a  cable  train.    (Wash.)  422. 

One  riding  in  a  car  on  a  pass,  containing  a 
condition  exempting  the  conqwny  from  liability 
for  injuries  occasioned  by  the  negligence  of  the 
company's  servants,  cannot  recover  for  injn- 
ries  caused  by  such  negligence.    (Wash.)  422. 

Whether  passenger's  cries  when  attacked  and 
beaten  on  the  train  could  have  been  heard  by 
employes  if  they  were  in  their  proper  places  is 
a  question  for  the  jury.    (Colo.  App.)  196. 

Where  a  passenger  is  robbed  and  beaten  on 
the  train,  the  carrier  is  liable,  though  it  em- 
ployed sufficient  men  to  protect  the  passengers 
under  Mdinary  circumstances,  if  any  of  them 
failed  to  come  to  tlie  passeoger's  assistaace. 
(Colo.  App.)  196. 

If  plaintiff,  by  want  of  ordinary  care,  con- 
tributed to  the  injnry,  defendant  is  not  liable. 
(Colo.  App.)  269. 

Where  horses  run  away,  and  driver  tells 
passenger  in  carriage  to  jump  out,  the  question 
of  her  negligence  in  so  doing  is  for  the  jury. 
(Or.)  660. 


In  action  •gainat  owner  of  coadi;  evidence 
that  horses  ran  away,  and  that  driver  lost  con- 
trol of  them,  raise*  presumption  of  defendant's 
negligence.    (<Dr.)  660. 

Cannot  escape  liability  for  injury  caused  by 
driving  over  unsafe  road  by  showing  that  pas- 
senger injured  chose  that  road.    (Or.)  660. 

OEBTIORASI. 

The  action  of  a  city  oonncll  In  passing  a 
resolution  of  intention  to  extend  a  street  is 
not  subject  to  review  on  certiorari.  (Oal.) 
353. 

An  order  of  a  city  council,  dedaiing  that  cer- 
tain land  is  condemned  for  public  use.  ia  sub- 
ject to  review  on  certiorari.     (Cal.)  353. 

2  Hill's  Code,  {  1621,  allowing  certiorari  to 
one  injured  by  error  of  Justice,  applies  to  crim- 
inal proceedings.     (WasL)  1100. 

On  certiorari  by  a  taxpayer  to  review  pro- 
ceedings of  a  county  boara  in  issuing  a  eertifl- 
cate  of  indebtedness,  papers  not  presented  and 
made  part  of  the  proceedings  cannot  be  filed. 
(Nev.)  485. 

Cbangre  of  Veniie. 

See  "Venae  in  Civil  Cases." 

CHATTEIi  MOBTQAQES. 

See,  also,  "Fraudulent  Conveyances." 
Affidavit  to  mortgages,  see  "Affidavit" 

A  bill  of  sale  of  personal  property,  absolnte  on 
its  faee,  if  taken  as  security,  ia  a  chattel  mort- 
gage.    (Kan.)  1108. 

A  mortgage  on  furniture  used  in  a  lodging 
house  is  valid,  aa  between  the  parties  thereto, 
though  not  given  to  secure  the  purchase  price 
thereof.    (Cal.)  641. 

The  fact  that  the  affidavit  states  that  the 
mortgage  "was,"  instead  of  "is,"  made  in  good 
faith,  does  not  aSect  its  validity.  (Waab.) 
396. 

The  failure  to  file  does  not  render  chattel 
mortgage  void,  in  the  absence  of  fraud,  as 
against  a  subsequent  mortgagee.     (Or.)  264. 

Failure  to  file  raise*  a  presumption  of  fraud, 
in  the  abseuce  of  a  change  of  possession.  (Or.) 
264. 

A  mortgagee,  who  believes  in  good  faith  that 
the  mortgage  nas  not  been  paid,  is  not  liable 
to  statutory  penalty  for  refusal  to  satisfy  it 
(Kan.)  1116. 

The  assignee  of  a  chattel  mortgage  i*  not  lia- 
ble to  penalty  for  failure  to  enter  aatisfaction 
of  the  mortgage,  in  the  absence  of  proof  of  an 
assignment  of  record.     (Kan.)  1116. 

Sufficiency  of  record  to  show  third  iiersons 
the  existence  of  a  valid  subsisting  lien.  (Colo. 
Sop.)  747. 

Sufficiency  of  allegations  in  complaint  by  chat- 
tel mortgagee  for  conversion  of  mrartgaged 
C«»ds.    (Wyo.)  933. 

Children. 

Ssa  "Guardian  and  Ward." 

caty. 

Se«  "Municipal  Corporations." 

Claim  and  Delivery. 

See  "Replevin."  p,g,,^^^^  ^^  GoOgle 
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diERK  OF  CX)T7ST. 

Power  to  enter  default,  see  "Judgment.'* 

la  not  entitled  to  fee  for  approTing  appeal 
and  stay  bonds.     (Wash.)  10S2. 

Collateral  Seoority. 

See  "Pledge." 

Common  Carrier. 

See  •^^arriera." 

Community  Property. 

See  "Husband  and  Wifeu" 

Compromiae. 

See  'Tayment" 

Condemnation  Proceedings. 

See  "Bminent  Domain." 

CONFLICT  OF  LAWS. 

In  absence  of  evidence  to  contrary,  law  of  an- 
other state  is  presumed  to  be  the  same  aa  that 
of  California.    (Cal.)  630. 

Constable. 

Sm  "Sheriffs  and  Constables." 

CONSTITnnONAL  I«AW. 

A  riparian  owner  who  bnilds  a  wharf  in  nav- 
igable waters  of  a  stream,  as  permitted  by 
Code,  I  4227,  acquires  a  vested  right,  which  is 
not  affected  by  a  subsequent  act  anthorinnx 
the  construction  of  a  public  bridge  at  that 
point     (Or.)  256. 

The  constitution  of  Washington,  permitting 
prosecution  to  be  begun  by  information,  does 
not  contravene  the  enabling  act.     (Wash.)  382. 

An  act  providing  for  the  organization  of  a 
county  is  not  special  or  local  legislation.  (Cal.) 
302. 

A  statute  authorizing  the  shoifl  of  a  certain 
county  to  appoint  a  ni^ht  watchman  is  in  viola- 
tion of  an  article  of  the  constitution  providing 
for  a  uniform  system  of  county  government 
tlironghottt  the  state.    (Nev.)  833. 

Defendant  in  disbarment  proceedings  is  not 
entitled  to  trial  by  jury.    (Okl.)  67a 

Where  a  company  contracts  to  construct 
works  for  a  city,  and  the  same  are  accepted  by 
fhe  city,  the  validity  of  the  contract  is  not  im- 
paired by  the  enactment  of  a  statute  that  went 
into  effect  after  the  contract  was  made.  (Idaho) 
603. 

An  ordinance  permitting  prisoners  committed 
for  violation  of  ordinances  to  be  employed  at 
\Bbor  on  the  streets  in  working  out  fines  is  not 
void  as  compelling  involuntary  servitude. 
(Kan.)  819. 

Due  prooess  of  law. 

Personal,  notice  to  those  whose  lands  are  to 
lie  taken  for  public  use  is  not  necessary,  to  con- 
stitute due  process  of  law.     (Cal.)  353. 

Gen.  St  I  2798,  making  railroads  liable  for 
damues  by  fire  caused  by  locomotives,  is  oon- 
stitutfonal.    (Colo.  Sup.)  637. 

Gen.  St  1883,  c.  03.  as  amended  by  Laws 
1885,  pp.  a04,  338,  malcing  railroad  companies 
unconditionally  liable  tor  all  stock  killed,  ia  un- 
constitntionaL    (Colo.  Sup.)  47. 


Begolatlon  of  oomm«roe. 

An  ordinance  forbidding  salesmen  of 

dents  to  sell  by  sample  without  first  proeoriBf 
a  license  is  void.    (Wyo.)  472. 

An  act  prohibiting  Chinese  from  eoming  lats 
the  state  is  nnconsntutional,  ••  regwlating  e8» 
merce  with  foreign  nations.    (CaL)  550. 

Statute  requiring  foreign  corporatioa  to  Ot 
certificate  l>efore  suing  for  price  of  goods 
brought  from  another  state  is  a  nesnlatlM  of 
interatata  commerce.    (Colo.  Sup.)  6^ 

CONTEMPT. 

There  can  i>e  no  appeal  from  a  conTletion  te 
contempt  in  violating  an  iojonction.  (Dtak) 
524. 

In  case  of  criminal  contempt;  Jadsment  in- 
posing  costs  as  part  of  fine,  and  oraering  io- 
pnsonment  one  day  for  each  dollar,  i«  prapcc. 
(Utah)  624. 

CONTINtJANCB. 

Where  default  judgment  boa  been  Tacated, 
and  the  trial  set  on  day  suggested  bj  defeut- 
ant,  continnance  because  of  the  aiiaenoe  of  de- 
fendant's attorney  was  properly  rcfnael 
(Wash.)  885. 

Hnfiiciency  of  affidavit  as  to  plalntUTa  rich- 
ness to  authorise  a  continnance.    (OaL)  686L 

The  court  pr<^>erly  directed  a  canaew  w-Iiei 
reached  for  trial,  to  proceed  in  abaenoe  of  de- 
fendant and  counsel,  where  the  onlr  abowinc 
as  to  such  absence  was  a  letter  of  defendant  re- 
qneKting  a  continnance  because  of  fllnw«.  (Oole. 
App.)  m. 

CONTRACTS. 

See,  also,  "Arbitration  and  Award:"    "Aaaiga- 
ment   for   Benefit   of   Creditors;"     "Bonds,-" 
"Carriers;"    "Chattel   Mortgages;"    "Deedr 
"Factors    and    Brokers;"     "Frauda,    Statntt 
of;"  "Fraudulent  Conveyances;"  "Inanrance;" 
"Interest;"    "Landlord  and  Tenant;"    "Mas- 
ter and  Servant)"   "Mortgages;"   "Norotiabia 
Instruments;"       "Partnership;**       "Hedge;" 
"Principal  and  Agent;"    "Principal  and  Sni«- 
ty;"   "&Ue;"   "Specific  Performancer*   ''Vea- 
dor  and  Purchase'." 
Made  on  Sunday,  see  "Snnday." 
Of  cities,  see  "Municipal  O>rporatioii«.*' 
Of  corporation,  see  "Corporations." 
Restraining  breach,  see  'unj  auction." 

On  issue  as  to  whether  purchase  by  M.  was 
under  contract  assigned  to  defendant,  evidence 
that  M.  said  that  he  represented  defendiat 
was  admissible.     (Cal.)  569. 

The  liability  of  an  obligor  cannot  be  affected 
by  showing  that  another  person  i  mitigated  Ub 
to  make  the  contract    (Cal.)  559. 

U«nedy  for  breach.    (Or.)  450. 

Obligee  is  not  bound  by  an  agreement  with 
one  of  two  joint  obligors  to  rescind  nnleas  such 
oblit^>r  is  merely  a  surety  for  the  ottier. 
(Wash.)  13a 

Default  in  payment  on  a  contract  for  work 
Justifies  a  resdssion  and  action  of  Qoamtiua 
meruit  by  contractor.    (Cal.)  146. 

VaUdity. 

Where  a  mortgagee  residing  In  the  state  trans- 
fers the  mortgage  to  a  nonresident  to  avoid 
taxation,  the  nonresident  cannot  enfocee  the 
same,  whether  he  took  the  assignment  with 
fraudulent  intent  or  not     (Kan.)  201. 

BntMed  into  by'  correspondenoe  —  Validity. 
(Utah)  492. 

Soffidency  of  consideration  of  bond  ezecnted 
by  individuals  for  construction  ot  street  laS* 


ica'  liens  on  buildings  and  owner  tlierwtf.    (CaL) 
148. 

Interpretation. 

Construction  of  contract  for  sinkiSK  wells. 
(Cal.)  865. 

A  proTiaion,  on  sale  of  a  good  will,  that  the 
seller  shall  not  engase  in  sunilar  bosineas  for 
three  years,  will  be  limited  to  inch  time  as  the 
buyer  carries  on  the  business.     (CaL)  996. 

An  agreement  by>  bnildine  contractor  to  fur- 
nish all  materials  and  do  aU  labor  is  not  satis- 
fied unless  the  materials  and  labor  ate  jtaid  for. 
(Mont)  968. 

Action  on  contract. 

Complaint  alleging  that  plaintiff  demanded 
payment,  which  defendant  reused,  and  that 
the  same  is  due  and  unpaid,  sufficiently  alleges 
nonpayment    (Cat.)  559. 

In  an  action  on  a  contract  to  publish  notice  in 
the  "Olympia  Reyiew,"  a  complaint  alleging  as 
performance  publications  in  the  "Weekly  Stand- 
ard" is  demurrable.     (Wash.)  11Q2. 

In  an  action  on  a  contract,  where  the  an- 
swer alleges  that  defendant  was  compelled  by 
neglect  of  plaintiff  to  have  the  work  done  by 
another,  it  seta  up  a  good  defense.  (Wash.) 
1102. 

When  a  contract  is  declared  on  in  haec  Terba, 
the  complaint  must  show  in  direct  terms  all 
facts  which  it  would  have  been  necessary  to 
allege  in  setting  it  forth  by  aTerment  (Idabo) 
171. 

— —  Eridenoe. 

In  an  action  on  a  contract,  evidence  by  plain- 
tiff that  he  was  not  permitted  to  do  the  work 
justifies  a  finding  against  him.     (Wash.)  1102. 

In  action  on  a  contractor's  Ixmd,  the  plans, 
specifications,  and  contract  may  be  conslaered. 
(Mont.)  1064. 

Evidence  that  a  third  person  agreed  to  pay 
plaintiff  a  part  of  the  sum  sued  for  was  proper- 
ly excluded.    (Cal.)  5.50. 

Action  to  recover  stipulated  condderation  for 
the  assignment  of  a  contract — Competency  of 
evidence  as  to  circumstances  attending  the 
making  of  the  contract  of  assignment  (Cal.) 
659. 

In  an  action  for  damages  for  refusal  to  allow 
plaintiff  to  sink  wells  according  to  contract, 
evidence  of  the  profit  on  wells  in  the  neighb<M^ 
hood,  of  the  proliable  depth  of  the  wells  con- 
tracted for,  is  soffident  to  establish  the  dam- 
age.   (Cal.)  865. 

Oontxibntory  Negligence. 

See  "Master  and  Servant" 

Conversioii. 

See  'TTrover  and  (SonTeraion.'* 

Oonveyanoes. 

See  "Chattel  Mortgages;"  "Deed;"  "Fraudulent 
Conveyances;"  ^Mortgages;"  "Sale;"  "Ven- 
dor and  Purduuer." 

OOBFORATIONS. 

See.  also.  "Banks  and  Banking:"  "Oarrien;" 
"Insurance;"  "Irrigation;"  "Municipal  Co*i- 
poratlons;"   "Railroad  Companies." 

Misrepresentationa  by  promoters,  aee  "Deceit" 


idication  of  attorney  general,  court  ctumot  ap- 
point receiver  to  take  charge  of  effects  during 
appeal.     (Cal.)  649. 

In  an  action  by  the  attorney  general  to  dis- 
solve an  insolvent  insurance  company,  the  court 
cannot  on  decreeing  dissolution  appoint  receiver 
and  restrain  corporation  and  its  officws  from 
interfering  witii  or  taking  poesession  of  its  as- 
sets.    (Cal.)  665. 

When  ne);lect  of  directors  suffident  to  au- 
thorize stockholder  to  sue.     (Wash.)  68. 

A  mercantile  business  for  sale  of  goods  is  an 
"industrial  business,"  and  may  be  incorporated 
nnder  Rev.  St  U.  S.  {  1889.     (Aria.)  983. 

Right  to  assume  liabilities  of  piomotsn  oon- 
ddered.     (Kan.)  776. 

Since,  in  corporate  dectlons,  every  stockhold- 
er must  vote  his  shares  in  person,  or  by  proxy, 
in  writing,  a  verbal  agreement  by  the  stock- 
holders that  one  of  them  should  be  preddent 
cannot  be  enforced.     (Cal.)  1046. 

Payment  by  the  corporation  of  interest  on 
l>onds  issued  by  it  shows  that  it  recdved  value 
for  the  bonds.    (Wya)  476. 

CoQtraotfl — Anthorlty  of  officers. 

Knowledge  by  one  director  that  the  preddent 
has  executed  notes  in  corporation's  name  does 
not  estop  corporation  from  attacking  their 
validity.     (Wash.)  876. 

Authority  in  general  manago  to  issne  notes 
will  not  be  Implied  from  the  fact  that  he  had 
formerly  issued  notes,* where  these  notes  were 
taken  care  of  by  him  without  the  knowledge  of 
the  directors.     (Wash.)  876. 

An  unratified  promise  of  the  preddent  of  a 
corporation  to  assume  the  debts  of  a  person 
is  not  binding  on  the  corporation.     (Cal.)  804. 

Where  directors  of  a  corporation  make  a  eon- 
tract  with  a  secret  arrangement  for  a  commis- 
sion, the  corimration  may  rescind  the  contract, 
and  no  commission  can  then  be  recovered. 
(Or.)  245. 

The  issuance  by  a  corporation  of  bonds  se- 
cured by  trust  deed  ratifies  the  act  of  tiie  pres- 
ident in  executing  the  trust  deed.    (Wyo.)  475. 

Where  directors,  on  discovery  of  unauthorised 
mortgage  by  president  made  no  objection  to 
mortgagee's  tsi^ing  possession,  and  did  not  dis- 
affirm mortgage  for  several  months,  the  mort- 
gage is  ratified.    (Or.)  84& 

l.iiabiUty  of  minine  company  for  wages  of 
men  wrongfully  employed  by  superintendent  in 
name  of  company  to  work  his  mines.  (C!olo. 
App.)  677. 

Evidence  bearing  on  authority  of  preddent 
uider  resolution  of  directors  to  mortgage  prop- 
erty to  secure  debt    (Or.)  848. 

Stock  and  stockholders. 

Where  stock  has  been  assigned,  but  the  com- 
pany haa  refused  to  transfer  it,  equity  will  not 
permit  it  to  be  attadied  by  the  creditors  of  the 
assignor.     (Colo.  Sup.)  1^ 

When  assignment  of  stodc  carries  absolute 
titie,  as  against  creditors  of  asdgnor,  though 
not  transferred  on  books  of  corporation.  (Colo. 
Sup.)  V8S. 

Under  statute  authorizing  directors,  when 
one-fourth  of  stock  is  subscribed,  to  levy  as- 
sessments on  "subscribed  capital  stock,"  a  no- 
tice describing  the  assessment  as  "levied  upon 
the  capital  stock"  is  suffident     (Cal.)  340. 

A  subscriber  to  stock  is  liable  for  an  assess- 
ment levied  by  directors  chosen  by  a  majorit/ 
of  subscribers.     (CaL)  8^ 
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In  action  on  assessment,  a  snbscrtber  cannot 
show,  in  contradiction  of  the  secretary's  min- 
utes, thnt  directors  were  not  elected  by  ballot. 
(Cal.)  349. 

One  who,  by  his  acts,  has  recognized  a  com- 
pany as  a  de  facto  corporation,  is  liable  for  his 
unpaid  subscriptions  to  the  capital  stock. 
(Utah)  510. 

A  subscriber  who  pays  three  installments,  in 
answer  to  calls  made  in  accordance  with  a  res- 
olution,   cannot    afterwards   assail   the  resolu-  > 
tion's  validity.    (Utah)  510. 

Validity  of  assessments  on  stock.  (Utah) 
404. 

One  who  agrees  to  take  stock  in  a  <»rpora- 
tion  to  be  organized  with  a  capital  of  $200,000 
is  not  liable  on  his  subscription  to  creditors  of 
a  corporation  organized  wiui  oidy  $60,000  capi- 
tal.    iOolo.  App.)  281. 

Stock  for  which  a  corp<n«tion  has  received 
nothing  bpt  quitclaim  deeds  to  laad,  in  which 
the  grantor  had  no  interest,  ma;^  be  treated  bj 
the  corporate  creditors  as  unpaid  stock  in  en- 
forcing the  stockholders'  liability.    (Utah)  495. 

In  action  to  enforce  stockholders'  liability, 
allegations  that  the  cocporatien  is  insolvent, 
and  that  payment  of  plaintiff's  Judgment  haa 
been  demanded  and  refused,  snmciently  show 
that  the  judgment  is  unpaid.    (Utah)  495. 

An  action  to  enforce  stockholders'  liability 
is  properly  founded  on  the  judgmoit  against 
the  corporation.    (UUh)  495. 

A  stockholder,  though  delinquent,  may  main- 
tain an  action  against  other  delinquent  stock- 
holders to  enforce  payment  of  a  judgment  ob- 
tained by  him  against  the  corporation.  (Utah) 
488. 

The  liability  of  a  stockholder  terminates  upon 
a  bona  RAe  transfer  of  his  stock.     (Kan.)  798. 

The  liability  of  a  stockholder  against  whom 
an  execution  may  be  Issued  la  measured  by  the 
number  of  shares  held  by  him  at  the  time  ex- 
ecution against  the  property  of  the  eonoTa,- 
tion  is  found  to  be  indCectnal.     (Kan.)  788. 

Actions. 

Where,  in  an  action  by  a  corporation  to  for^ 
dose  a  material  man's  lien,  the  answer  admits 
the  contract,  defendant  is  estopped  to  deny  cor- 
porate exiateuce.     (Wash.)  413. 

Failure  of  foreign  corporation  to  file  certifi- 
cate docs  not  affect  ita  right  to  bring  strit. 
(Colo.  Sup.)  538.  . 

COSTS. 

See,  also,  "Mechanics'  Liens." 

In  foreclosure  proceedings,  see  "Mortgages.** 

The  fact  that  a  motion  to  retaz  costs  has 
never  been  decided  does  not  stay  the  azecution 

of  the  judgment    (Nev.)  800. 

'^'here  a  judgment  is  reversed  in  part,  appel- 
lant is  entitled  to  costs.     (Cat.)  1047. 

Costs  for  unnecessary  transcript  will  not  be 
disallowed  where  such  part  consists  of  matters 
made  part  of  the  transcript  by  Acts  1881,  p. 
345,  §  15.    (Wash.)  1082. 

When  the  items  of  «  cost  bill  are  denied, 
the  burden  of  proof  is  on  the  party  claiming 
the  costs.    (Idaho)  704. 

Under  Code  Civ.  Proc.  {  1025.  in  an  action 
for  damaces,  where  plaintiff  recovers  less  than 
$300,  neither  party  u  entitled  to  costs.    (Cal.) 

Witnesses'  fees. 

A  successful  party,  who  has  paid  his  wit- 
nesses, may  have  the  amount  so  paid  included 
in  his  judgment,  though  witnesses  did  not  ap- 


pear before  the  clerk  within  two  days  oftv 
the  trial.    (Utah)  501. 

Where  a  witness  makes  no  charge,  the  sae- 
cessful  party  cannot  tax  the  losisg  party  tks 
fees  to  which  such  witness  woald  have  bes 
entitled  if  he  had  charged  therefor.  (Idahw 
704. 

The  fees  of  a  witness  who  is  not  eaS^l 
though  in  attendance,  are  not  diargeable  to 
the  losing  party.    (Idaho)  704.. 

In  criminal  case. 

The  county  is  not  liable  for  the  ftaa  of  wit- 
nesses of  an  accused,  where  the  snbpoaBa  was 

issued  by  the  court  in  vacation.    (Idaho)  S41. 

Costs  in  successful  prosecution  of  feJony  that 
are  diaigeable  to  the  states    (WaslL)  S61. 

OOnNTEBS. 

See,  also,  "Highways;"  "Itrigatioo;"    IBclMoli 

and  School  Districts." 
Erection  of  levee  district,  see  "Levee." 
Mandamus  to  boefd,  see  "Mandomna." 

Sufficiency  of  averments  in  complaint  under 
Sess.  Laws  1887,  p.  238,  {  1,  to  settie  the  bonnd- 
ary  line  between  two  counties.  (Ckilo.  App.) 
1061, 

It  is  no  objection  to  a  bill  providing  for  the 
organization  of  a  county  that  it  does  not  di- 
vide the  county  into  supervisor  districts.  (Cal.) 
302. 

Barber  county  cannot  purchase  bridge  on  pub- 
lic highway  nnless  payment  be  made  In  coon^ 
bonds  or  proceeds  thereof,  or  for  more  tban  its 
true  value.     (Kan.)  19. 

Under  a  provision  that  counties  can  be  sued 
on  contract  only  after  rejection  of  daim  by 
the  county  board,  a  county  is  not  liable  to  gar- 
nishment on  a  claim  not  ao  rejected.  (Wash.) 
1061. 

In  the  absence  of  statute,  equity  eaiiBot  hi- 
quire  Into  the  legality  of  a  connty-aeat  dee- 
tion.    (Wash.)  686,  757. 

A  judgment  against  a  ooonty.  and  not  against 
the  boem  at  county  commissionsrs,  is  a  nollity. 
(Colo.  App.)  918. 

County  board. 

A  county  board  has  no  authority  to  fin  a  va- 
cancy in  the  office  of  a  dty  justice  of  the 
peace.     (Cal.)  830. 

All  orders  of  a  board  of  county  commission- 
ers are  reviewable.    (Idaho)  712. 

County  commissioners  may  be  punished  for 
onlawfuUr  issuing  county  warrant  or  order. 
(Kan.)  18. 

A  board  has  no  jurisdiction  to  act  on  a  daim 
after  objections  to  its  allowance  have  betoi 
filed,  and  proceedings  instituted  In  eouC  to  de- 
termine iU  validity.    (Nev.)  485. 

Before  a  board  of  county  commissioners  eaa 
employ  counsel,  the  necesuty  therefor  mtist  be 
apparent    (Idaho)  712. 

A  county  board  has  no  authority  to  d««dve 
upon  an  apm>intee  of  its  own  the  dntiet 
which  are  affixed  to  another  office.  (Idaho) 
712. 

A  county  board  has  no  authority  to  appoint 
a  legal  adviser  for  a  period  of  two  years. 
(Idaho)  712. 

Commissioners  cannot  make  allowance  to 
clerk  of  statutory  per  diem  for  serving  as  derk 
of  the  board,  conditional  on  his  payment  of 
such  amount  to  the  treasurer.    (<>>lo.  App.)  880. 

Officers. 

County  derk  must  pay  to  treasurer  the  per 
diem  allowed  for  servmg  as  derk  of  board  of 
commissioners.    (C!oIo.  App.)  880L , 
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county  clerk.    (CoJo.  App.)  880. 

County  clerk  has  no  power  to  bind  county  by 
contract  for  printing  copies  of  the  great  regis- 
ter.    (CalJ  897. 

Action  on  county  treasurer's  bond  for  money 
paid  on  fraudulent  school  land — Sufficiency  of 
evidence  to  sustain  judgment.     (Cal.)  153. 

By  absence  of  officer  from  state  for  more 
than  60  days  without  supervisors'  consent,  a 
TAcancy  in  his  office  is  created.     (Cal.)  163. 

Where  a  warrant  was  regular  on  it*  face, 
the  amount  paid  cannot  be  recovered  against 
the  treasurer  because  charged  to  the  wrong  ac- 
count.   (Col.)  556. 

COURTS. 

See,  also,  "Justices  of  the  Peace." 
Jurisdiction,  territorial  limits,  we  "Mine*  and 

Mining." 

Supreme  court  has  no  jurisdiction  where  the 
amount  in  controversy  is  less  than  SIOO.  (Kan.) 
1118. 

A  court  will  not  interfere  to  determine  title 
to  public  lands  till  adverse  claims  are  deter- 
mined by  land  department.    (Okl.)  676. 

State  court  will  not  review  decision  by  secre- 
tary of  interior  as  to  whether  claimant  of  land 
as  an  adjoining  homestead  was  entitled  thereto. 
(Cal.)  141. 

A  motion  for  rehearing,  and  not  for  new  trial, 
is  proper  practice,  in  supreme  court,  in  cases 
of  original  jurisdiction.    (Cal.)  642. 

The  supreme  court  will  not  pass  on  a  ques- 
tion submitted  by  the  governor  in  relation  to  a 
controversy  between  him  and  the  penitentiary 
commissioners,  if  litigation  involving  private 
rights  is  likely  to  arise  from  snch  controversy. 
(Colo.  Snp.)  915. 

Probate  courts  in  Washington  have  power  to 
construe  wills  so  far  as  may  be  necessary  to 
distribute  or  partition  estates.     (Wash.)  1082. 

When  case  in  probate  court  exceeds  jurisdle- 
tion  of  justice  of  the  peace,  pleadings  and  prac- 
tice are  the  same  as  in  the  district  court 
(Okl.)  578. 

Transfer  of  insolvency  proceedings  against 
insurance  company  to  department  in  which  at- 
torney general  has  filed  application  to  dissolve) 
snch  company  docs  not  aofect  department's  ju- 
risdiction.   (Cal.)  549. 

COVENANTS. 

In  action  for  breach  of  covenant,  on  issue  as 
to  time  purchaser  was  to  pay  certain  sum  to 
discharge  existing  mortgage,  evidence  that 
such  sum  would  extinguish,  mortgage  at  maturi- 
ty, but  not  at  time  of  sale,  is  inadmissible. 
(Or.)  658. 

One  purchasing  with  covenant  against  in- 
cumbrances may  recover  from  vendor  the  sum 
paid  by  her  to  discharge  mortgage  in  excess  of 
what  she  agreed  to  pay  theref(»-. .  (Or.)  (358. 

Where  a  railroad  company  fails  to  build  a 
ditch  along  the  right  of  way,  as  covenanted  in 
the  deed  therefor,  a  report  of  appraisers  ap- 
pointed by  the  landowners,  as  to  the  damages 
caused,  is  not  admissible  in  action  for  same. 
(Wash.)  686. 

CBEDITOSS'  BLLL. 

Where  the  property  is  ascertained,  a  credit- 
ors* bill  need  not  be  preceded  by  supplementary 
proceedings.  (Mont.)  ol6. 


set  asagament  adde.    (OaL)  64& 


cbiminaij  law. 

See.  also,  "Bail;"  "Habeas  Corpus;"  "Indict- 
ment and  Information;"   "Jury;"    "Witness." 

Particular  crimes  and  prosecutions,  see  "Bur- 
glar}';" "False  Pretenses;"  "rorgery;"  "Hom- 
icide;" "Intoxicating  Liquors;''^  "Larceny;" 
"Keceiving  Stolen  Goods." 

Accused  is  allowed  a  copy  «f  his  accusation, 
as  required  by  the  constitution,  when  justice 
tutnds  him  original  complaint,  and  tells  him  he 
may  copy  it.     (Wash.)  1100. 

On  renewal  of  a  motion  for  diange  of  venue 
several  months  Afterwards,  it  will  not  be  pre- 
sumed that  the  same  conditions  existed  aa  at 
the  first  motion.    (Idaho)  T06. 

The  appointment  of  an  elisor  to  take  charge 
of  a  jury  during  a  homidde  case  is  within  the 
discretion  of  the  court    (Idaho)  88& 

Indulgence  by  the  jury  in  Intoxicating  liquor 
is  no  ground  for  reversu,  in  the  absence  of  evii 
dence  of  injurious  effect  from. the  use.  (Idaho) 
708. 

On  trial  of  H.,  indicted  with  R.  for  murder, 
It  is  proper  to  permit  counsel  for  R.  to  be 
heard  on  H.'s  motion  to  have  a  microscopical 
examination  made  of  the  bullet  alleged  to  have 
caused  the  homicide.    (Idaho)  836. 

Expert  testimony  that  tends  to  aid  the  jury 
In  reaching  concIOBion  is  competent  (Idaho) 
8S6. 

On  motion  for  a  new  trial  from  a  conviction 
of  assault,  on  an  information  charging  assault 
with  intent  to  kill,  it  is  immaterial  whether  the 
information  saffleiently  charges  an  assault  with 
intent  to  kUL     (Kan.)  816. 

Fleas  and  motion  to  qaaata. 

A  motion  to  quash  beeauM  of  defects  in  the 
arrest  and  preUminary  examination  mnst  be 
made  before  plea.    (Idaho)  710. 

Where  defendant  has  pleaded  guilty,  and 
sentence  has  been  passed,  the  court  can  per- 
mit the  plea  to  be  witttdrawn,  and  a  ple»  en- 
tered of  not  guilty.     (Kan.)  209,  210. 

A  plea  of  defense  entered  on  the  minutes,  re- 
citing that  "defendant  thereupon  interposes  a 
idea  of  not  gniity"  as  stated  in  the  informa- 
tion, is  sufficient    (Oal.)  862. 

A  defendant  who  has  demurred  to  an  informa- 
tion does  not  waive  his  right  to  move  in  arrest 
of  judgment  by  moving  for  a  new  trial.  (Cal.) 
1022. 

Evidence. 

Evidence  that  admissions  of  accused  were 
made  after  consultation  with  counsel  is  admissi- 
ble.    (Or.)  876. 

Shoes  worn  by  defendant  when  arrested  are 
admissible  to  identify  him  as  the  person  com- 
autting  the  crime.     (Wash.)  382. 

Statements  of  accused  tending  to  ex{>1ain 
incriminating  circumstaocea  are  admissible. 
(Oolo.  Sup.)  179. 

Preliminary  hearing. 

A  complaint  made  before  a  Joatiee  on  prelim- 
inary examination  may  be  dtomissed,  and  a 
new  dianra  made  before  another  justice. 
(Wash.)  3®. 

An  order  of  commitment  entereif  in  the  docket 
of  the  committing  magistrate  is  valid,  though 
not  indorsed  on  the  depositions  taken  at  toe 
preliminary  examination.    (Idaho)  71(t. 
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Pormer  Jeopardy. 

Appeal  by  state  from  Jadgment  of  mperior 
£Ourt  reversing  justice's  Judgment  on  certiorari 
does  not  cause  second  jeopardy.     (Wash.)  UOO. 

Discharge  under  habeas  corpus  is  not  bar  to 
subsequent  prosecution  on  newly'^discovered  evi- 
dence.   (Kan.)  23. 

711116  of  trial. 

Defendant  must  be  tried  witliin  60  days  after 
filing  indictment,  unless  there  is  good  reason 
for  not  doing  so.    (Wash.)  137. 

Where  one  indicted  was  twice  brought  to 
trial  within  the  time  prescribed  by  law,  but, 
pending  an  appeal  by  the  state,  two  terms 
elapsed  without  a  further  trial,  there  was  no 
failure  to  give  si>eedy  trial,  though  it  was  de- 
cided that  the  state  had  no  right  to  api)eal. 
(Mont)  240. 

Presence  of  aoonsed. 

The  absence  of  accused  from  a  view  of  tfaft 
premises  is  not  ground  for  new  trial,  where  the 
view  was  directed  upon  motion  of  accused,  and 
no  request  was  made  by  Iiim  to  be  present  at 
the  view,    adaho)  706. 

Gontinnanee  may  be  granted  without  personal 
appearance  of  defendant     (Wash.)  117. 

Witnesses. 

An  affidavit  for  witnesses,  wliich  does  not 
state  the  facts  showing  that  such  witnesses  are 
material,  is  insufficient    (Idaho)  841. 

A  conviction  will  not  be  reversed  because 
witnesses  whose  names  did  not  appear  on  the 
indictment  testified  for  the  statej^nere  no  con- 
tinuance was  asked.     (Wash.)  367. 

Notice  to  defendant  of  the  addition  to  in- 
formation of  new  witnesses  is  sufficient  with- 
out the  furnishing  of  another  copy  of  informa- 
tion.    (Wash.)  382. 

Instructions. 

On  a  murder  trial,  it  is  proper  to  instruct  the 
Jury  that  they  may  consider  defendant's  In- 
terest, in  determining  credibility  of  liis  evi- 
dence.    (Wash.)  882. 

It  is  error  to  omit  instruction  that  jury  shall 
not  infer  guilt  from  defendant's  failnre  to  tes- 
tify.   (Wash.)  580,  766. 

An  instruction  that  a  reasonable  donbt  is 
such  a  doubt  as  would  make  a  man  of  ordinary 
prudence  hesitate  in  arriving  at  a  condnsion 
in  considering  a  matter  of  like  importance  to 
himself  as  the  case  at  t>ar  is  to  defendant  is 
proper.     (Wash.)  357. 

Where  defendant  asked  instruction,  he  cannot 
complain  because  court  gave  a  more  complete 
statement  than  he  requested  on  point  in  ques- 
tion.    (Wash.)  117. 

Instructiotts  defining  the  crime  In  the  lan- 
guage of  the  statute  are  proper.    (Or.)  1065. 

An  erroneous  instruction  is  not  cured  by  read- 
ing the  statute  applicable  to  the  case.    (Ariz.) 

Intimation  by  court  of  belief  in  defendant's 
guilt— What  constitutes.     (Wash.)  367. 

Verdict  and  sentence. 

On  prosecution  for  burglary,  a  verdict  of 
guilty,  which  does  not  fix  the  degree,  is  erro- 
neous.   (Cat.)  566. 

The  time  during  which  a  defendant  convict- 
ed of  felony  remains  in  jail  pending  appeal 
mnst  be  deducted  from  his  sentence.  (Wash.) 
7L 

A  Judgment  of  conviction  under  an  wdinanee 
cannot  tte  enforced  if,  pending  an  appeal,  the 
ordinance  is  repealed.    (Cal.)  869. 

ICew  trial.'* 

When  new  trial  for  newlyKliscoTered  evl- 
denoe  should  be  granted.    (Wash.)  367,  382. 


The  fact  that  a  Juror,  before  trial,  stated  that 
from  what  he  had  heard  he  believed  defendant 
would  be  convicted,  and  that  if  what  be  beard 
were  true,  he  ought  to  be  convicted,  ia  no  ground 
for  granting  a  new  trial.     (Wash.)  417. 

AppeaL 

A  state  cannot  appeal  from  an  order  grantiag 
defendant  a  new  triaL     (Mont)  228. 

An  appeal  will  not  be  dismissed  for  failnre 
to  file  transcript  where  delay  was  caused  by 
misunderstandiiig  with  the  clerk  of  oooit 
(Wash.)  877. 

An  Improper  remark  of  the  court  wUch  dil 
not  affect  the  result  la  not  ground  for  reTcisaL 
(Kan.)  780. 

The  giving  of  an  eironeons  Instruction  is 
harmless,  where  defendant  is  acquitted  of  the 
offense  to  which  it  applied.    (Cal.)  SSZ. 

The  failure  of  the  court  to  instmet,  aa  rs- 

?;nired  by  the  CJode,  that  no  inference  of  de- 
endant's  guilt  shall  be  drawn  from  hie  £ailvrt 
to  testify,  will  not  cause  reversal  where  defend- 
ant did  not  aak  for  such  Instruction,  nor  except 
to  the  court's  failure  to  give  it     (Waah.)  756. 

A  verdict  on  conflicting  evidence  will  not  be 
•et  aside.     (Wash.)  367. 

Objections  to  evidence  on  a  subject  whidi  de- 
fendant opened  cannot  be  raised  by  defendant 
on  appeal.     ((3ola  Sup.)  179. 

The  refusal  to  grant  a  new  trial  eaniiot  be 
reviewed.     (Or.)  WBB. 

Sufficiency  of  evidence  cannot  be  reviewed 
where  the  point  was  not  raised  below.  (CaL) 
81. 

CUSTOM  Ain>  XTBAQSL 

In  action  f6r  injuries  caused  while  crawling 
under  a  car  that  blocked  a  street  evidence  of 
a  custom  of  people  to  crawl  under  cars  so 
blockading  streets  is  Incompetent    (Idaho)  70Q. 


BAMAQBS. 

For  conversion,  see  "Trover  and  Gonverrion.** 
For  death  of  child,  see  "Death  by  Wrongful 

Act." 
For  failure  to  deliver  telegram,  see  "Tetegraph 

Companies." 
For  trespass,  see  "Trespass." 

Where  a  pwson,  who  has  leased  a  pond  Cor 
harvesting  ice,  fails  to  supply  It  with  sufficient 
water,  according  to  agreement  the  lessee's 
measure  of  damages  Is  the  value  of  the  ice  he 
failed  to  put  up,  less  the  cost  of  putting  it  dpl 
(Utah)  506. 

In  action  for  negligence  candng  death,  an  in- 
struction that  the  Jury  should  award  sncfa  dam- 
ages as  they  think  plaintiff  entitled  to  ia  «i«- 
neotts.     (Idaho,)  38. 

An  instruction  that  Jozy  may  consider  plain- 
tiff's "condition  and  station  in  life"  ia  mislead- 
ing.   (Or.)  653. 

No  damages  should  be  awarded  for  causing 
death  of  minor  child  for  loss  of  child's  society, 
where  no  demand  therefor  was  made^  and  no 
proof  offered.     (Idaho,)  38. 


DEATH  BT  WBONQFUIi  ACT. 

A  parent  or  guardian  has  a  right  of  action 
for  death  or  injury  to  a  diild  only  when  it  is 
a  minor.     (Or.)  250. 

For  causing  death  of  minor  child,  the  meaanre 
is  not  the  value  of  the  child's  services  until  he 
comes  of  age,  less  the  expense  of  support 
adaho,)  39. 
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Kxemplarr  damages  cannot  be  recorered  In 
an  action  for  the  death  of  a  child.  (Wash.) 
620. 

In  action  for  death  of  minor,  defendant  can 
•how  the  expense  of  educating  and  maintaining 
the  child,  and  the  probable  value  of  its  earn- 
ings.   (Wash.)  620. 

The  parents  of  a  minor  child  may  recorer, 
without  proof  of  actual  pecuniary  damages. 
(Wash.)  &0. 

Owner  of  land  wrongfully  held  by  another  Is 
not  civilly  liable  for  death  of  occupant  while 
resisting  attempt,  with  reasonable  foice^  to  re- 
gain possession.    (Cal.)  627. 

Deoedent»- 

See  "Descent  and  Distribution:" 
and  Administrators;"    "Wills.'* 


"Bxecntors 


DECEIT. 

See,  also,  "False  Pretenses;"  "Fraudulent  Con- 
veyances." 

Promotors  of  a  corporation,  who  falsely  rep- 
i«sent  that  the  price  paid  by  the  corporation  for 
property  conveyed  by  them  to  the  corporation 
IS  the  cost  thereof  to  themselves,  are  liable  to 
the  stockholders  for  thdr  profits  in  the  trans- 
action.   (Cal.)  444. 

Sufficiency  of  evidence  to  show  fraudulent  rep- 
resentations by  purchaser  as  to  his  financial 
condition.     (Mont)  722. 

Declarations  and  Admission*. 

See  "Evidence." 

DEDICATION. 

A  dedication  as  a  street  of  a  part  of  the  pub- 
lic domain  before  the  passage  of  the  donation 
art  is  not  binding  on  one  acquiring  title  to  the 
•trpet  under  such  act     (Or.)  256. 

One  holding  parol  contract  for  land  cannot 
dedicate  it  so  as  to  estop  him  from  afterwards 
acquiring  title.     (Kan.)  5. 

An  expression  of  a  purpose  to  dedicate  ground 
by  one  seeking  to  obtain  title  thereto  is  not  a 
dedication  if  purpose  abandoned  before  titie 
obtained.     (Kan.)  6. 

Effect  of  plat  designating  land  aa  a  street  to 
show  dedication.     (Or.)  2S6. 

Where  a  plat  of  land  shows  the  name  of  a 
street,  but  without  the  width  designated,  as 
provided  by  statute,  there  is  no  dedication. 
(Wash.)  BSA. 

DEED. 

See,  also,  "Fraudulent  Conveyances;"  "Specific 
Performance;"   "Vendor  and  Purchaser." 

Injury  arising  from  recorder's  nejrligence  in 
recording  conveyance  in  wrong  book  must  fall 
on  the  parties  to  the  conveyance.    (Cal.)   646. 

Constructive  notice  by  record  arises  when  in- 
strument is  actually  recorded  in  proper  book. 
(Cal.)  046. 

Recording  by  the  grantor,  without  the  di- 
rection or  knowledge  of  the  grantee,  is  not  of 
itself  sufficient  to  show  an  acceptance.  (Colo. 
Sup.)  736. 

A  description  of  land  as  "the  S.  10  acres"  of 
a  government  subdivision  la  suffident  (Cal.) 
76& 

After  one  conveys  right  of  way  to  railroad 
company  for  road  as  already  constructed,  he 
cannot  make  claim  for  damai^e  caused  by  de- 
fective construction  of  road.    (Cal.)  643. 


Dafective  AppUanoes. 

See  "Blaster  and  Servant" 

Defective  Streets. 

See  "Municipal  Corporations." 

DEPOSITION. 

Admissibility.    (Utah)  50a 

It  will  be  presumed  that  the  reason  for  tak- 
ing a  deposition  still  exists  at  the  time  of  the 
trial.    (Wash.)  585. 

A  deposition  should  be  suppressed  where  it 
does  not  appear  in  the  certificate  that  it  was 
taken  at  the  place  named  in  the  notice,  and 
where  the  adverse  party  waa  not  present. 
(Okl.)  049. 

DESCENT  AND  DISTBIBUTION. 

See,    also.    "Bxecntors    and    Adminiatnitors;" 
•^IHs.'' 

A  testator  who  makes  no  provirion  out  of 
community  propwty  for  his  children  dies  in- 
testate aa  to  this  properly.     (Wash.)  860. 

Bxttlnsio  evidence  Is  Inadmissible  to  show 
that  a  testator  who*  made  no  provision  for  cer- 
tain of  his  children  by  will  otBwwiae  provided' 
for  them.    (Wash.)  360. 

An  heir  cannot  maintain  an  action  to  qnlet 
titie  to  Ills  ancestor's  land  until  after  the  doae 
of  administration.    (Wash.)  602. 

There  must  be  a  final  settiement  and  a  dis* 
tribution  of  tile  property  to  constitute  a  termi- 
nation of  the  administration.     (Wash.)  602. 

Dettnne. 

Seo  "Replevin." 

0 

Devise  and  Xjegaoy. 

See  "WUta." 

Disbarment. 

Sm  "Attorney  and  CHient" 

Discharge. 

See  "Payment" 

Dismissal. 

See  "Practice  in  CHvU  Cases." 

DIstriot  and  Frosecating"  At- 
torneys. 

to   control    discretion,   sea    "Man< 


Mandamus 
damns." 


DrVORCE. 


To  entiUe  plaintiff  to  divorce  on  the  fewiad 
of  abandoument  by  a  wife  temporarily  insane, 
the  evidence  must  be  convincing  and  uncontra- 
dicted.    (Kan.)  1118. 

Special  findings  to  be  returned  Iv  the  Jury 
may  be  submitted  in  divorce  suit     (Mont)  1. 

Money,  raised  on  wife's  own  credit  iind  paid 
for  expenses  incurred,  is  not  rsimbursable  pen- 
dente Ute.     (Cal.)  81. 

Pleading. 

A  complaint  In  a  divorce  suit  with  a  verifica- 
tion thatplaintiff  believes  it  to  be  true,  is  suffi- 
cient    fV^ash.)  415.  C^r^(^n]r> 
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Though  the  oomplakit  doM  not  show  that 
the  la*t  act  of  adultery  was  committed  within 
one  year,  and  is  unfoii^iTen,  if  proof  is  admit- 
ted a  default  judgment  will  not  be  reversed. 
(Wash.)  413. 

SuificiencT  of  allegations  of  extreme  crneltjr. 
(Cal.)  637. 

Evldenoe. 

In  suit  grounded  on  continued  drunkeuness 
and  violence,  defendant's  failure  to  support 
[daintiff,  his  wife,  is  admissible.     (Mont.)  1. 

Evidence  bearing  upon  condonatiun  by  the 
wife  of  Tioletice  and  continued  drunkeuness  con- 
sideredk     (Mont.)  1. 

Sufficiency  of  proof  of  extreme  cruelty,  con- 
sisting of  a  blow  and  abusive  language,  to 
the  injury  of  plaintirs  health.    (Cal.)  637. 

Alimony. 

A.  bond  on  appeal  from  an  order  providing  for 
iiayiBeat  of  a  cectala  amount  as  ^iimony  mooth- 
ly,  cottditHMed  to  satisfy  the  order  appealed 
from,  does  apt  i-ecover  amount  due  after  nf- 
firmance.     (Oolo.  Sup.)  647. 

TJnder  an  order  allowing  plaintiff  the  use  of 
ft  certain  house,  defendant  oannot  have  credit 
for  money  recidved  by  her  as  rent  (Oolo.  Snp.) 
547. 

VTopdety  of  giving  plaintiff  wife,  an  Invalid, 
the  whole  community  house  and  lot,  worth  fS,- 
000,  and  subject  to  mortgage  of  $2,500.  (Oal.) 
«37. 

A  wife,  whose  husband  has  obtained  a  divorce 
in  a  foreign  state,  cannot  maintain  an  action 
for  alimony  within  the  state,  in  the  absence  of 
a  showing  aa  to  the  law  ot  the  foreign  state, 
though  no  alimony  was  given  bwr  by  the  for- 
eign divorce.     (Kan.)  808. 

See  "Evidence." 

DrcmkaanaBB. 

Defense  to  crime,  see  "Homidde." 

Due  Process  of  Ijaw. 

See  "CJonstittttional  I^w." 


DXTRESS. 

Bvidenee  considered  and  hdd  Insufficient  to 
show  that  the  contract  complained  of  'was  sign- 
ed under  duress.    (Kan.)  1113. 

Dying  Deolarationus. 

See  "Homicide." 


EASEMENTS. 

Plaintiff,  being  entitled  by  deed  to  take  gravel 
from  defendant's  land,  cannot  be  confined  to 
such  places  as  defendant  may  select  (Wash.) 
1074. 

EJECTMENT. 
Seev  also,  "Adverse  PossessioD." 

An  equitable  defense  may  be  set  up  and  tried 
on  principles  of  equity.     (jSev.)  89. 

In  Utah,  on  equitable  estoppel  Is  a  good  de- 
fense.   (Utah)  612. 

■nie  burden  is  on  plaintiff  to  establish  his 
title  by  a  preponderance  of  the  evidmce.  lGo\o. 
Snp.)  736. 


Will  not  lie  where  defendant  irat  a  «>■■■>..-« 
board  in  a  ditch  owned  by  plainaff.  and  divert- 
ed the  water  in  a  flume,  the  remedy  being  tRs- 
pass.     (Cal.)  1007. 

EliECTIONS  AND  VOTEOta 

Rptristnition  at  an  election  under  Act  Marri 
8,  1893,  to  validate  evidences  of  city  dtbt,  a 
not  necessary.     (Wash.)  1070. 

ELISORS. 

Appointment,  see  "Oiminal  Law." 

Are  entitled  to  tibe  ooiapaatati<«  allowed  Ihi 
sheriff  for  similar  services.    (Idaho)  701. 

EMBEZZTiEMENT. 

Sufficiency  of  evidence  to  show  "embeaolc- 
ment  by  servant"  by  virtue  of  his  employment 
(Cal.)  80. 

BTWINENT  DOMAHr. 

A  riparian  owner  who  has  bollt  •  wharf  is 
the  navigable  part  of  a  fresh-watn*  river  hai 
rights  thereiu  which  cannot  be  taken  for  pinblic 
use  without  compensation.     (Or.)  256l 

Vacation  of  a  highway  established  by  ata.ta- 
tory  proceedings  Is  not  taking  of  proper  ly  froTs 
abutting  owner  without  making  compeusatioiL 

(Cal.)  ma. 

Where  a  street  raHway,  under  directfoas  of 

the  city,  changes  slightly  the  grade  of  a  street, 
not  destroying  ingress  to  or  egress  from  lots 
fronting  on  it,  the  owner  of  the  lots  Is  not  en- 
titled to  damages  from  Uie  company.  (Kan.) 
801. 

LAnd  condemned  for  a  right  of  way  cannoit  be 
sold  to  satisfy  a  pre-existing  mortgageL    (Kan.) 

An  abutting  owner  can  recover  from  a  rail- 
road obstrucnne  the  street  only  for  bo  much 
as  is  in  front  of  his  own  premises.  (Cola  Sup.) 
C42. 

A  mortgagor  in  possession,  not  the  mort- 
gagee, is  the  owner,  for  purposes  of  condemna- 
tion proceedings.     (Kan.)  18. 

In  condemnation  proceedings,  no  personal  no- 
tice to  the  mortgagee  need  be  given,  nor  need 
he  t>e  named  In  award.     (Kan.)  IIOS. 


EQITITY. 

See,  also.  "Fraudulent  Conveyances:"  "Injunc- 
tion;" "Mortgagea;"  "Partnership;"  "Re- 
ceivers;" "Specific  Performance;"  'TTmsta." 

Affirmative  relief  cannot  be  granted  defend- 
ant in  the  absence  of  anything  in  the  nature  of 
a  cross  bill  or  counterclaim.     (Waah.)  X3&. 

A  conveyance  by  a  woman  to  her  brother-in- 
law  on  his  gross  misrepFesentntions  as  to  tht 
value  and  title  to  the  land  virill  be  set  aside. 
(Mont)  724. 

In  action  to  rescind  a  contract  for  fraud  of 
defendants'  agent  the  latter  is  a  proper  party. 
(Cal.)  767. 

On  rescission  of  a  contract  for  fraud,  plaintiff 
is  entitled  to  recover  all  money  paid  under  the 
contract.     (Oal.)  767. 

On  rescission  of  a  contract  witli  defendtnfi 
agent  for  fraud,  plaintiff  properly  tendered  to 
defendant,  the  legal  holder  of  the  contract  the 
property  received  by  h>m  under  it.      (Cal.)  Tti7. 

A  complaint  in  action  to  reform  a  deed  is  saf- 
ficient  which  alleges  its  neces^ty  to  ctmfonn  to 
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«b«  intent  of  the  parties,  thragb  it  fails  to  al- 
lege mutnal  mistake,  or  any  contract  as  to  the 
Ueed.     (Or.)  972. 

Bvidence  considered  and  lield  sufficient  to  re- 
quire a  decree  reforminK  a  deed  to  compbr  with 
-tha  intent  of  parties.     (Or;.)  872. 

Estates. 

See  "Deed;"  "Homestead;"  "Wills." 


ESTOFF£I«. 

Sy  d«ea. 

TitTe  which  passes  throug-h  one  merely  as  a 
conduit  does  not  Innre  to  the  benefit  of  one  to 
whom  lie  had  preTiousIy  made  deed  with  war- 
ranty of  title.     (Oolo.  Snp.)  540. 

"Where  a  husband  and  wife  foin  In  a  deed 
transferrine  conlplete  title,  and  disarow  interest 
in  the  land,  they  are  estopped  to  claim  a  home- 
stead as  against  the  mortgagee  of  dielr  gran- 
tee.    (Kan.)  205. 

In  pais. 

Levee  district  orgwoittA  under  viud  law  may 
refnse  to  pny  bonds,  though  it  retained  pro- 
ceeds of  sale  thereof,  and  paid  Interest  there- 
on.    (Cal.)  662. 

"Where  a  national  bank  holds  stock  in  a  sav- 
ings bank,  and  receives  dividends  therein,  it 
is  estopped,  in  an  action  to  enforce  its  liabilitv 
as  atocUgolder,  trpm  datming  that  sach  hold- 
ing Is  Illegal.     (Cal.)  1039. 

Act  relied  on  as  constitnting  the  estoppel 
mnst  have  affected  the  other's  position.  (Wask.) 
183. 

By  acta— What  constitutes.     (Kan.)  289. 

By  acts  of  party— What  constitutes.  (Utah) 
512. 

Materiality  of  evidence  on  issue  as  to  wheth- 
er defendant  was  estopped  to  deny  that  he  be- 
longed to  firm  which  signed  note  sued  on. 
(Wyo.)  774. 

Where  a  building  is  erected  projecting  Into  « 
street,  after  an  asent  of  the  city  has  reported 
the  city  has  no  rights  therein,  the  latter  is  es- 
topped to  claim  the  land.     (Cal.)  1002. 

Where  a  married  woman  admitted  a  signa- 
ture forged  by  her  husband  to  be  her  own,  she 
was  estopped  from  disputing  it  as  against  a 
bona  fide  purchaser.     (Cal.)  1019. 


EVTDBNCB. 

See,    also,    "Deposition;"    "Homicide;"    "Wit- 
ness." 

As  to  fraud,  see  "Prandulent  Conveyances." 
Objections  to,  see  '"llrial." 
Of  estaUishment  of  highway,  see  "Highways." 
Of  insanity,  see  "Insanity." 

The  supreme  court  doee  not  take  judicial  no- 
tice of  adjournment  at  terms  of  district  courts, 
adaho)  172. 

In  an  action  to  recover  premiums  on  insur- 
auce,  the  burden  Is  on  defendant  to  show  that 
the  policies  were  not  as  they  purported. 
(Wash.)  1086. 

Where  insurance  premiums  are  payable  in 
English  moneyj  a  witness  may  testify  as  to 
the  equivalent  m  money  of  the  United  States. 
(Wash.)  1086. 

Where  defendant  offers  evidence  that  plain- 
tiff was   drunk   at   time  of   accident,   plaintiff 
may  show  that  he  was  not  drunk,  and  that  his 
character  for  sobriety  was  good.     (Colo.  App.) 
.209. 


Declarations  and  admissions. 

Plaintiff  may  offer  a  verified  answer,  though 
part  of  it  h4S  been  withdrawn.  (Colo.  App.) 
284. 

Declarations  of  agent  after  the  accident  are 
inadmissible  to  show  neeligenee  of  principal. 
(Idaho,)  39. 

A  party  may  introduce  admissions  of  the  ap- 
posite party  without  laying  any  foundation  for 
impeachment.    (Idaho)  716. 

Statements  made  in  si>ecial  defenses  in  veri- 
fied pleading  are  not  evidence  against  defend- 
ant as  to  other  defenses  in  same  answer.  (Cal.) 
643. 

Opinion  evidence. 

A  witness,  familiar  with  a  ditch,  injured  by 
defendant's  construction  of  a  railroad,  and  who 
had  obsei^ed  how  such  road  affected  the  ditch, 
cnn  state  the  diminution  in  capacity  of  the 
ditch.    (Colo.  Sup.)  910. 

iiSzpert  testimony  is  not  necessary  to  explain 
the  lowering  of  tiles  from  a  car  by  rolling 
them  down  skids  with  the  assistance  of  a  rope 
wrapped  aronnd  a  post    (Or.)  653. 

Where  witnesses  are  «ivtn«r  thelf  opinions  as 
to  what  the  brand  on  antmal  is,  the  number 
of  such  witnesses  may  be  fixed  by  the  court. 
(Cola  App.)  671. 

Admission  of  evidence  of  expert's  testimony 
that  person  might  be  unable  to  resist  insane  im- 
pulse to  commit  murder  is  not  cause  for  re- 
versal, though  such  impulse  Is  not  defense  to 
charge  of  felony.    (Cal.)  858. 

A  physician  who  has  had  a  person  in  his 
care  from  the  time  of  injury  may  give  his  opin- 
ion whether  physical  powers  will  ever  be  re- 
covwad.     (Cola  App.)  2C9.. 

Competency  of  "intimate  acquaintance"  to 
give  opinion  of  mental  soundnesa.     (Col.)  317. 

DoonmentB. 

Books  of  account  are  not  competent,  when 
the  only  person  who  testifies  to  them  did  not 
make  the  entries  himself.     <0olo.  App.)  279. 

A  copy  of  the  report  of  a  railroad  company 
to  the  board  .of  railroad  commissioners,  certi- 
fied by  the  secretary  of  the  board,  is  admissi- 
ble.    (Kan.)  U14 

Letters  received  by  mail,  and  purporting  to 
come  from  a  corporation  in  answer  to  letters 
sent,'  are  prima  facie  evidence  as  coming  from 
the  corporation.     (Kan.)  11. 

Parol  evidence, 
in  action  on  note,  whick  defoidant  asserts 

plaintiff  bought,  proof  of  negotiations  for  loan 
for  which  it  was  given,  and  that  defendant  re- 
ceived proceeds,  is  admissible.    (Cal.)  639. 

Where  return  on  warrant  for  sale  of  assessed 
lots  shows  that  thejr  were  sold  en  masse,  parol 
evidence  is  inadmissible  to  show  that  they  were 
sold  singly.     (Or.)  20. 

BXCEFnONS,  BILL  OF. 

See,  also,  "Appeal;"  "Certiorari;"  "New  Trial;" 
"Eeview,  Writ  of." 

The  signature  of  a  judge  to  a  bill  of  excep- 
tions must  be  attested  by  his  own  seal.  (Colo. 
App.)  674. 

An  amendment  cannot  be  made  on  parol  evi- 
dence alone.     (Okl.)  955. 

Filed  after  expiration  of  time,  will  not  be 
considered,  when  no  notice  of  motion  to  extend 
time  was  served.     (Colo.  App.)  60. 

Allowing  bill  to  be  filed  year  after  settle- 
ment, by  order  reciting  good  cause,  is  not  sub- 
ject to  review,  when  eiroumstanees  are  not 
shown.    (Cal.)  636.  ^  ^ 
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Where  a  bill  of  exceptions  !■  ffled  after  the 
term  at  which  jodgment  was  rendered,  it  mnst 
ahow  that  it  was  presented  withii.  the  time  al- 
lowed.    (Old.)  955. 


EXEOXmON. 

See.      also,      "Attachment;"     Garnishment;" 

"Writs." 
Sale  of  homestead,  see  "Homestead." 

Judgment  in  TTnited  States  court  of  Indian 
Territory  cannot  be  enforced  by  execution  In 
Oklahoma.     (Okl.)  674. 

Annual  cultivated  crops  are,  while  growing 
crops,  personalt}',  subject  to  \evj.     (BJin.)  & 

The  sheriff,  and  not  the  plaintifF  in  execntion, 
has  the  right  to  select  the  newspaper  in  which 
notice  of  sale  shall  be  published.     (Cal.)  557. 

A  petition  to  restrain  the  enforcement  of  an 
execution  which  fails  to  allege  that  petitioner 
had  a  valid  defense  to  the  action  in  whidi  the 
execution  issued  is  bad.     (Kan.)  782. 


SXEOUTOBS  AND  ADIONIS- 
TBATOBS. 

See,  also,  "Descent  and  Distribution:"  "WiUa." 

Where  an  execntor,  who  is  a  residuary  lega- 
tee, executes  a  bond  to  pay  all  debts  and  lega- 
des,  he  is  liable  to  the  extent  of  the  bond,  re- 
Cardless  of  the  value  of  the  assets.    (Kan.)  214. 

A  widow  is  entitled  to  an  allowance  for  sup- 
port during  administration,  though  she  has 
property  of  her  own.     (Cal.)  341. 

"Return"  of  inventory  —  What  oonatitntea. 
(Cal.)  341. 

Appointment — Bond. 

Letters  of  administration  may  be  gnmted  on 
tiie  estate  of  a  minor,  who  resided  in  the  state, 
and  owned  property  therein  at  the  time  of  her 
decease.     (Kan.)  1106. 

An  executor's  bond  which  is  signed  only  by 
the  sureties  is  void.     (Cal.)  667. 

The  probate  court  acquires  Jurisdiction  of  es- 
tate on  administrator's  appointment  and  qualifi- 
cation.    (Wash.)  606. 

Settlements  and  accounting. 

An  annual  account  of  executors  may  be  set- 
tled without  an  accounting  between  them  and 
the  surviving  partner  of  decedent     (Cal.)  345. 

An  executor  who  has  paid  a  widow  more 
than  is  her  due  pending  administration  is  en- 
titled to  a  credit  for  the  sum  allowed.  (Cal.) 
345. 

An  executor,  who,  without  an  order,  has  paid 
the  widow  an  allowance  in  excess  of  what  the 
court  afterwards  allows,  Is  liable  for  the  inter- 
est on  the  excess.     (Cal.)  345. 

Suffidency  of  evidence  to  support  finding  tliat 
certain  sum  came  into  hands  of  deceased  ex- 
ecutor while  acting  as  such.     (Cal.)  763. 

An  executor  is  not  liable  for  amount  rebated 
from  the  claim  by  way  of  compromise,  when  he 
has  made  diligent  offers  to  collect  it.  (Mont.) 
060. 

Where  the  administration  of  an  estate  con- 
tinues for  several  years,  the  executor  is  entitled, 
on  annual  accounting  to  commissions  on  mon- 
eys actually  disbursed.     (Mont.)  000. 

Sales. 

A  sale  of  land  by  an  admlnlstratoT  Is  void, 
where  the  petition  and  order  of  sole  describe 
the  land  as  located  in  a  certain  township  and 
county,  when  there  is  no  such  township  in  that 
county.     (Wash.)  602. 


The  legislature  may  validate  prerfoos  se>> 

which  were  made  without  complying  with  re- 
quirements that  petition  be  filed  mai  dtsau 
issued.     (Wash.)  605. 

Actions. 

Complaint,  in  action  against  adnrfnistratar.  h 
not  open  to  general  demurrer  becanse  it  tiL^ 
to  allege  that  the  daim  was  presoited  witks 
the  prescribed  time,  if  it  alleges  proper  psmus- 
tion  and  rejection.    (Cal.)  158. 

It  was  proper  to  refuse  to  allow  plaintiff  t> 
state  that  paper  introduced  by  him  wma  in  fci 
possession  at  decedent's  death,  when  he  hd 
already  testified  that  it  had  been  i^  his  pof- 
session  ever  since  decedent's  death.    (Cal.)  wC 

On  trial  of  daim  against  an  estate;  witam 
who  stated  that  plaintifF  said  that  decedat 
owed  no  debt  oonld  state  that  no  excratien  «u 
made  by  plaintiff  in  his  own  favor.    (CU.)  8CC. 

Suffidency  of  evidence  to  support  fiiMJfwg  thit 
deceased  was  not  indebted  to  plain tiif,  hia  broifc- 
er,  though  latter  liad  in  his  poeseanon  paps 
stating  such  indebtedness.    (Cal.)  902. 

EXEMFnONB. 

From  taxation,  see  "Taxation." 

The  fact  that  a  debtor  entitled  t»  the  ex- 
emption of  two  horses  only  claimed  one  at  the 
time  of  levy  will  not  estop  him  from  «»i»iniHn    i 
the  other  prior  to  the  sale.     (Kan.)  782. 

FACTOBS  AND  BBOKEB& 

A  broker  may  recover  of  the  assured  an  es- 
I>ense  of  telegrams  sent  at  the  letter's  reqiKst 
without  proof  that  they  were  received.    fWash.) 

108a 

Where  real-estate  agents  do  not  pay  their 
license  tax,  they  cannot  recover  commiMon  oo 
a  sale  made  by  them  while  unlawfully  carryinc 
on  thdr  bnslness.     (Kan.)  207. 

Snffidency  of  evidence  to  establiah  ri^t  of 
real-estate  agent  to  oMnmlssiona.  (Colo.  App.) 
276;  .(Cal.)  310.  ^^ 

An  agreement  by  real-estate  agents  to  divide 
commissions  with  purchaser,  without  knowledge 
of  thdr  prindpal,  does  not  affect  their  right  to 
commission.     (Cola  Snp.)  733. 

That  the  land  had  been  shown  by  other  agents 
to  the  purchaser,  and  that  the  agents  effected 
the  sale  by  giving  such  share  to  the  purchaser. 
does  not  rdleve  the  prindpal  from  liability  for 
commission.     (Colo.  Sup.)  733. 

A  real-estate  agent,  who  offers  to  effect  sa 
exchange  of  goods  for  land,  is  not  entitled  ts 
compensation  where  negotiations  failed,  because 
the  alleged  owner  of  the  land  Iiad  no  title. 
(Colo.  App.)  879. 

FALSE  FKBTENSES. 

Proof  of  obtaining  credit  on  false  pretenses, 
and  of  resulting  harm  to  the  giver  of  the  cred- 
it  are  necessary  to  conviction.     (Colo.   App.) 

Where  defendant  made  a  true  statement  as  to 
his  finandal  condition,  and  promised  to  give  no- 
tice of  any  change  tnerein,  he  was  not  guilty 
where  his  condition  dianged  for  the  worse,  and 
be  pnrcliased  goods  thereafter  without  giving 
notice  thereof.     (Colo.  App.)  188, 

Fees. 

Of  derk,  see  "Oerk  of  Court." 

Fellow  Servant. 

See  "Master  and  Servant. 'V^  • 
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Firm. 

Se«  "Partnenhip." 

Foreclosure. 

S«e  "Mortcages." 

FORGEST. 

A  contract,  thoa{;h  void  as  against  public 
.policy,  may  be  the  subject  of  forgety.  (Cal.) 
326. 

FBAXTDS.  ST  ATX7TE  OF. 

Au  acceptance  of  goods  sold  .under  an  oral 
contract  takes  the  contract  out  of  the  statute. 
(Idaho)  715. 

One  who  has  promised  to  pay  for  goods  fur- 
nisfaod  another  cannot  avail  himself  of  the  stat- 
ute in  an  action  for  the  price,  where  he  has 
collected  such  price  from  the  other.  (Colo. 
App.)  927. 

Must  be  pleaded  to  be  available  as  a  defense. 
(C3olo.  App.)  927. 


PRAUDUIiENT  CONVEY- 
ANCES. 

"What  constitutes. 

A  conveyance  by  an  insolvent,  with  the  in- 
tention of  using  the  proceeds  in  discharge  of 
the  claims  of  such  creditors,  need  not  be  made 
for  cash  in  hand.     (Cal.)  SiS. 

An  insolvent,  who  has  the  right  to  prefer 
creditors,  need  not,  in  the  exercise  of  that 
rieht,  convey  his  property  directly  to  such 
creditors.     (Cal.)  325. 

A  corporation,  though  financially  embar- 
rassed, may  mortgage  its  property  in  good  faith 
to  secure  a  debt.    (Or.)  854. 

A  chattel  mortgage  to  secure  a  bona  fide  in- 
debtedness is  good,  as  against  creditors  of  the 
mortRagor,  where  the  mortgagee  takes  posses- 
sion before  such  creditors  levy  on  the  property 
secured.     (Kan.)  777. 

A  mortgage  on  real  property  and  machinery 
to  secure  money  advanced  for  their  purchase 
and  u  small  debt  assumed  by  the  mortgagee  is 
iiDt  fraudulent.     (Wash.)  396. 

A  deed  to  a  wife  by  a  husband  about  a  year 
hoforc  his  failure  is  valid,  where  the  debts  due 
flt  the  time  of  the  conveyance  were  paid,  and 
the  deed  was  immediately  recorded.  (Wash.) 
400. 

The  Inclusion  in  a  mortgage  from  a  failing 
firm  of  a  debt  due  from  one  not  a  member  of 
the  firm  vitiates  the  mortgage  as  to  creditors 
of  the  firm.     (Kan.)  796. 

A  conveyance  by  an  insolvent,  to  defraud  his 
CTfHlitnra,  to  a  grantee  having  notice  of  such 
Intention,  is  void  as  to  subsequent  creditors. 
(Colo.  Sup.)  532. 

Mortgage  by  insolvent  corporation  to  secure 
debt  is  not  void  because  of  fraudulent  intent  of 
mortgagor,  if  mortgagee  does  not  participate. 
(Or.)  848. 

Instruction  that  purchaser  Is  not  affected  by 
knowledge  of  seller's  intent  to  defraud,  if  he 
took  property  in  good  faith  to  pay  honest  debt. 
Is  proper.      (Wash.)  607. 

The  title  of  a  bona  fide  purchaser  of  land  of 
an  insolvent  is  not  affected  by  the  fact  that 
the  debtor,  in  making  the  conveyance,  intend- 
ed to  defraud  creditors.     (Cal.)  323. 

Who  may  attack. 

A  foreign  judgment  does  not  make  its  owner 
a  judgment  creditor,  within  the  rule  permitting 
v.3:)P.— 72 


only  judgment  creditors  to  attack  a  conveyance 
for  fraud.    (Cal.)  433. 

Evidence. 

Admissions  by  the  grantee  that  he  held  the 
property  In  trust  for  the  grantor  are  admissi- 
ble to  show  that  he  did  not  pay  a  valuable  con- 
sideration therefor.    (Cal.)  45J7. 

Where  a  sale  of  cattle  Is  attacked  because 

there'  was  no  change  of  possession,  the  fact 
that  the  buyer  was  the  owner  and  in  possession 
of  the  land  where  the  cattle  always  grazed  and 
were  bred  must  be  considered.     (Cal.)  772. 

Finding  that  consideration  of  the  sale  equaled 
value  of  property  will  be  set  aside,  when  indis- 
putable evidence  of  purchaser  and  seller  shows 
the  contrary.     (Wash.)  6071 

Sufficiency  of  evidence  to  support  a  bill  of 
sale  from  husband  to  wife  in  satisfaction  of  al- 
leged loan,  as  against  subsequent  attaching 
creditor.     (Wash.)  1078. 

Where  the  debtor  testifies  that  his  Intention 
In  transferring  his  property  was  to  prefer  cred- 
itors, and  the  grantee  testifies  that  the  debt- 
or so  said  to  him  at  the  time,  a  finding  to  that 
effect  will  not  be  disturbed.     (Cal.)  32a 


QABNISHMENT. 

See,  also,  "Attachment;"  "Execution;"  "Writs." 

Equitable  claim  of  vendee  for  part  payment 
made  by  him  on  purchase  of  land  is  not  sub- 
ject to  garnishment  by  his  judgment  creditor. 
(Cal.)  896. 

Instructions  on  Issne  of  truth  of  garnishee's 
answer.     (Colo.  App.)  277. 


GOOD  WILL. 

Gonstmctlon  of  contract  not  to  engage  In  sim- 
ilar business  for  limited  time  and  within  a  lim- 
ited period.     (Wash.)  595. 

Governor. 

Power  to  remove  state  officer,  see  "Office  and 
Officer." 

GX7ABANTY. 

An  instrument  stating  that  its  signers  are 
bound  for  the  full  sum  of  the  debt  dne  by  an- 
other should  he  fail  to  pay  Is  an  absolute  guar- 
anty.    (Wash.)  127. 

One  who  guaranties  a  note  secured  by  a  mort- 
gage is  not  thereby  an  agent  of  the  owner  of 
the  note  and  mortgage.    (Wash.)  393. 

GTJABDIAN  AND  WASD. 

A  guardian  cannot  bring  action  In  his  own 
name  to  recover  property  of  the  ward.  (Idaho) 
698. 

Where  a  guardian,  also  an  executor  of  the  es- 
tate of  his  ward's  ancestor,  confuses  the  funds 
of  the  two  estates,  the  court  Is  justified  in  con- 
cluding the  expenses  of  the  ward  were  paid 
from  the  estate.     (Wash.)  1071. 

A  guardian  is  not  entitled  to  any  allowance 
for  the  support  of  a  minor  after  she  came  of 
age,  where  it  cannot  be  ascertained  what  por- 
tion of  the  expenses  for  support  were  contract- 
ed after  «uch  time.     (Wash.)  1071. 


HABEAS  COBFUS. 

On  application  for  writ  of  habeas  corpus  for 
failure  to  bring  petitioner  to  trial  after  revera-i 
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a],  orders  rec&IIing  the  remittitur  and  grant- 
ing a  reliearing  cannot  Ije  impeaclied.    (Cal.) 

HZGHWAYS. 

Dedication  of,  see  "Dedication." 
Prosecntion  for  obstmcting,  see  "Nnisance." 

The  use  of  a  passageway  to  plaintiff's  wharf 
for  20  years  does  not  show  dedication,  wliere 
plaintiff  always  claimed  to  own  it,  maintained 
a  gate, part  of  the  time,  and  kept  it  in  repair. 
(Or.)  256. 

The  width  of  a  highway  created  by  use  under 
an  attempted  estalblishment  is  that  attempted 
to  be  established.     (Wash.)  363. 

Prescription  is  not  shown  by  Indefinite  and 
indiscrimmnte  use  of  open  prairie  and  yarious 
wagon  tracks  thereon.    (Colo.  App.)  676. 

An  order  laying  out  a  new  road  and  vacating 
an  old  one  is  not  void  because  it  fails  to  show 
connection  between  the  two  roads,  if  tlus  is 
shown  by  surreys  and  descriptions.     (Cal.)  569. 

Where  county  records  have  been  burned,  the 
legal  establishment  of  a  highway  cannot  be 
shown  by  persons  supposed  to  have  participated 
in  laying  it  out.    (Colo.  App.)  676. 


HOMESTKAD. 

Gren.  Laws  18S7,  §  346,  relating  to  home- 
steads, is  repealed  by  Code  18S1,  S  342. 
(Wash.)  35a 

An  hotel  is  not  a  homestead,  though  the  own- 
er and  his  wife  reside  there  in  order  to  carry 
on  the  business.     (CaL)  1031. 

A  married  man  who  has  acquired  a  home- 
stead does  not  lose  it  by  the  death  of  his  wiffc 
childless.     (Wyo.)  1025. 

Where  a  man,  whose  wife  had  never  been  in 
Kansas,  abandoned  his  homestead  therein,  and 
executed  a  deed  therefor,  his  wife  has  no  in- 
terest, in  the  land.     (Kan.)  216. 

Where  a  husband  and  wife  convey  a  home- 
stead in  exchange  for  other  land,  on  which 
there  is  a  prior  mortgage,  and  the  husband, 
with  consent  of  his  wife,  takes  title  in  his  own 
name,  and  assumes  payment  of  the  mortgage, 
the  wife  cannot  defend  against  it  on  the  ground 
that  the  land  is  a  homestead.    (Kan.)  20L 

Wife  can  convey  to  her  second  husband  part 
of  land  set  apart  to  her  and  to  her  minor  chil- 
dren by  first  husband,  as  homestead  out  of  his 
land.     (Cal.)  141. 

The  record  of  a  receiver's  certificate  is  re- 
corded title,  in  margin  of  whieii  "Homestead" 
may  be  written  to  secure  benefit  of  homestead 
act.    (Colo.  App.)  679. 

A  quitclaim  deed  to  homesteader,  by  one  to 
whom  he  had  conveyed  homestead  to  secure 
debt,  is  not  "recorded  title,"  in  the  margin  of 
which  "Homestead"  should  be  entered.  (Colow 
App.)  679. 

Homesteader  may  sell  undivided  portions  of 
bis  homestead,  and  claim  a  homestead  in  undi- 
vided residue,  as  against  all  persons  except  his 
cotenants.    (Colo.  App.)  679. 

Lease  of  part  or  whole  of  homestead  for 
definite  period  does  not  affect  homestead  rights. 
(Colo.  App.)  679. 

BiRbts  of  purchaser  at  execution  sale. 

Occupancy  of  land  by  the  head  6f  a  family 
is  notice  to  a  purchaxer  at  execution  sale  that 
it  is  "claimed"  as  a  homestead.     (Wash.)  358. 

A  purchaser  of  a  homestead  on  execution  sale 
is  chargeable  with  notice  whether  the  execution 
creditor  has  filed  .in  affidavit  that  the  home- 
stead exceeds  $1,000  in  value.     (Wash.)  35& 


HO^OGIDE. 

Evidence  considered  and  hdd  snffirient  t» 
show  deliberation  and  premeditation.     (Or.)  97ft. 

f?ufficiency  of  evidence  to  support  convictioa. 
(Wash.)  387. 

Prosecution  for  manslaaghtei^-Saffidency  of 
evidence.    (Wash.)  417. 

Defendant's  notice  of  the  location  of  his  mia- 
ing  claim 'is  not  admissible  in  juatiflcation  c' 
his  intent  to  kill  a  person  coming^  upon  the' 
claim.     (Hont.)  455. 

The  fact  that  a  i>ersan  thinks  another  is  go- 
ing to  inflict  bodily  harm  on  him  does  not  jas- 
tify  an  attempt  to  take  such  other's  life.  (CsLj 
860. 

That  deceased  consented  to  the  performanm 
of  a  surgical  operation  upon  him  is  no  defecae 
in  the  prosecution  against  the  surgeon  for  maii- 
slaughter.    (Wash.)  417. 

Insanity  or  intoxication  as  defbnae. 

A  charge  that  "if  deliberation,  premeditatifHi. 
malice,  or  cool  blood  existed,"  and  the  kiiUng  is 
the  result  of  them,  intoxication  is  no  defense, 
is  proper.     (Or.)  976. 

On  the  defense  of  Insanity  caused  by  alcohol- 
ism, the  sheriffs  testimony  that  the  day  sfta- 
the  homicide  accu.sed  had  no  symptoms  of  de- 
lirium tremens  is  admissible.     (Or.)  976. 

The  defense  being  insanity  induced  by  intooi- 
cation,  the  court  properly  waived  question  of 
motive,  and  directed  the  jury  to  consider  the  la- 
tent.    (Or.)  976. 

The  finding  of  the  jury  on  the  qnestiao  of  in- 
sanity cannot  be  disturbed.     (Or.)  97a 

Indictment  and  information. 

Sufficiency  of  indictment,  where  th«  condn- 
sion  fails  to  state  the  acts  done,  or^ttiat  they 
were  committed  with  maUce  aforethouehL 
(Mont)  228. 

An  information  charging  a  sorgeon  with 
manslaughter  need  not  set  out  the  relations  ex- 
isting between  defendant  and  deceased  to  enti- 
tle the  state  to  show  the  manner  in  which  the 
operation  was  performed.    (Wash.)  417. 

Evidence. 

Evidence  that  money  belonging  to  deceased 
was  found  on  accused  is  admissible  in  corrobora- 
tion of  his  confession,  and  to  show  motive  for 
crime.     (Or.)  976. 

Admissibility  of  evidence.     (Wash.)  382. 

Evidence   considered   as   bearing   on  qoestioo 

whether  defendants  shot  deceased,  and  so  killed 
him.     (Wash.)  132. 

Declarations  of  one  who  was  with  defendant 
before  and  after  the  murder,  and  was  kUied  re- 
sisting arrest  shortly  before  death,  are  inad- 
missible.  (Colo.  Sup.)  vn. 

The  dying  declaration  of  a  person  npos 
whom  a  surgical  operation  had  been  performed 
that  he  had  been  "butchered"  by  defendant 
surgeon  is  competent.    (Wash.)  417. 

Where  defendant  testified  that,  immediatelv 
before  the  assault,  prosecutor  threatened  to  kiU 
him,  a  refusal  to  permit  him  to  state  his  under- 
standing of  a  threat  a  few  days  before  to  "fix* 
him  was  not  prejudicial.    (CaL)  860. 

Instructions. 

There  bein^  no  contention  that  the  killing  was 
in  the  commission  of  a  felony,  a  charge  that  the 
first  degree  required  other  evidence  of  malice 
than  the  killing  was  proper.     (Or.)  976. 

Propriety  of  instruction  as  to  whether  de- 
fendant had  time  for  d^beration  and  nreoied- 
itaUon.    (Or.)  655.  v»«««- 
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Brror  in  omitting  dement  of  "malice  afore- 
thouglit"  in  charge  is  not  enred  1>^  reading  stat- 
utes defining  murder.    (Ariz.)  10i)9. 

Ck>rrectnes8  of  charge  as  to  guilt  of  deceased, 
baaed  on  liis  declarations,  and  omitting  ele- 
ment of  "malice  aforethought."    (Ariz.)   1059. 

Verdict. 

A  direction  to  separate  a  verdict  of  gnil'^  of 
murder  in  the  first  degree  from  the  recommenda- 
tion to  mercy  was  cured  by  an  instruction  that 
the  Terdict  was  under  the  control  of  the  Jury, 
which,  on  l>eing  polled,  affirmed  snch  verdict. 
^Colo.  Sup.)  179. 

fixecntion  of  sentence. 

Where  the  execution  of  a  murderer  is  stayed 
on  writ  of  error,  the  supreme  court  will  fix  the 
date  in  case  of  affirmance.    (Colo.  Sup.)  179. 

HOBSE  AND  STBEET  BAHi- 
BOADS. 

See.  also.  "Carriers." 

Where  ordinance  granting  franchise  require* 
corporation  grantee  or  its  assigns  to  give  bond 
to  secure  construction,  a  bond  executed  by  in- 
dividuals, and  not  by  grantee,  is  insufficient 
(Wash.)  1097. 

A  company  oi>erating  cars  by  dectricity  is  lia- 
ble for  slight  negligence.     (Colo.  App.)  269. 

In  action  for  injuries  resulting  from  shock 
caused  by  contact  with  car,  evidence  tliat  the 
car  was  so  charged  as  to  injure  a  person  by 
contiict  with  any  part  establishes  prima  facie 
negligence.     (Colo.  App.)  269. 

Failure  of  one  driving  in  the  street  to  notice 
the  api^oach  of  an  electric  car  going  the  same 
direction  with  himself,  before  crossing  the 
track,  bars  recovery.    (Colo.  App.)  920. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce;"    "Homestead." 
Aclmowledgment  of  married  woman,  see  "Ao- 
knowledgmoit." 

The  conveyance  to  a  husband  and  wife  In 
Oregon  creates  an  estate  by  entirety.  (Or.) 
248. 

Where  a  i£arried  woman  remains  in  Dakota 
after  her  husband's  removal  to  Washington, 
his  departure  does  not  affect  her  residence  as 
far  as  concerns  her  separate  property.  (Wash.) 
64. 

Where  a  wife  binds  her  property  for  her  hus- 
band's debts,  it  creates  no  liability  beyond  the 
property  mortgaged.     (Or.)  248. 

'Timl>er  land  acquired  by  a  husband  under 
Act  Cone.  June  3,  1878,  is  iiis  separate  prop- 
erty.    (Wash.)  402. 

Sale  of  communis  property  to  satisfy  a  judg- 
ment against  the  husband  is  void  as  against 
the  children  of  the  deceased  wife.  (Wash.) 
358. 

Before  lessee  can  rescind  lease  of  community 
property  executed  by  husband  alone,  he  must 
demand  a  lease  executed  by  wife  as  well. 
(Wash.)  598. 

Sufficiency  of  evidence  to  maintain  action  by 
wife  against  her  husband's  parents  for  eanaing 
him  to  abandon  her.     (Wash.)  592. 

Impeachment. 

Of  witneM,  see  "Witness." 

Improvements. 

Public,  see  "Mnnicipal  Corporationa." 


INDEMNITY. 

In  action  by  sheriff  on  l>ond,  it  is  no  defense 
that,  after  judgment  against  the  sheriff  for  Sir 
legal  seizure  was  satisfied  by  him,  he  sold  the 
property    by    direction    of    plaintlfl.     (Wash.) 

Indians. 

Marria^  of  whites   and   Indians,    sea   "Mar- 

INDICTMENT  AND  ZNFOBMA- 
TION. 

See,  alw>.  "Homicide." 

The  fact  that  the  deputy  derk  dgns  the 
jurat  to  the  verification  In  the  name  of  his 
principal,  by  himself  as  deputy,  does  not  in- 
validate the  information.     (Waan.)  357. 

An  information  charging  manslaughter  may 
be  withdrawn  before  trial,  and  a  new  informa- 
tion charging  the  same  offense  filed.  (Wash.) 
417. 

Snffidency  of  indictment  to  charge  assault 
with  deadly  weapon.    (Wash.)  367. 

An  information  need  not  charge  the  same 
crime  as  that  named  in  the  commitment 
(Wash.)  580,  75a 

Defendant  may  be  found  guilty  under  in- 
formation diarging  him  as  princlbai  if  evidence 
prove  him  accessory  before  the  fact     (Wash.) 

On  complaint  for  an  assault  on  one  Oeorge 
McGinn,  defendant  cannot  be  tried  on  an  in- 
dictment for  an  assault  on  one  George  Mas- 
sino.    (Cal.)  1043. 

Sufficiency  of  indictment,  under  Hill's  Code, 
I  4201,  for  Issuing  warehouse  receipts  for  goods 
not  in  store,  considered.     (Or.)  32. 

An  information  which  charges  two  offenses 
cannot  be  amended,  after  the  taking  of  defend- 
ant's plea,  without  a  new  arraignment  and  plea. 
(Cal.)  1022. 

In&ncy* 

See  "Guardian  and  Ward." 

Information. 

See  "Indictment  and  Information." 


INJUNCTION. 

Against  nuisance,  see  "Nuisance." 

A  court  has  jurisdiction  to  enjoin  sale  of 
property  on  an  execution  outside  of  jurisdiction 
of  court  rendering  a  judgment     (OU.)  674. 

The  breach  of  a  valid  contract  in  restraint  of 
trade  may  be  enjoined,  though  nominal  damages 
only  can  be  proved.     (Cal.)  995. 

An  emergency  restraining  order,  granted  with- 
out notice,  is  not  a  temporar:^  injunction  which 
can  be  kept  in  force,  pending  appeal,  under 
Code  Proc  {  1409.    (Wash.)  1077. 

May  be  granted  on  defendant's  answer  and 
cross  complaint    (Okl.)  682,  886. 

On  proceeding  by  homestead  claimant  to  en- 
join one  from  mterfering  with  his  possession, 
the  court  may  give  injunction  against  plaintiff 
the  effect  of  a  writ  of  possession.    (Okl.)  682, 

886. 

One  who  has  notice  of  an  injunctive  order 
Tiolates  it  at  his  perU.     (Colo.  Sup.)  731. 

Where  defendant  dissolves  pteliminaiy  in- 
junction by  recovering  final  pudgment,  he  cai^ 
not  recover  attorney's  fees  m  an  action  ^n^i^ 
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bond  giren  to  obtain  tbe  preUminao   injunc- 
tion.   (Cal.)  651. 

Ettbot  of  appeal. 

Where  defendant  was  enjoined  from  Interfer- 
ing with  plaintiff's  connection  with  defendant's 
water  conduit,  an  appeal  stayed  the  operation 
of  the  judgment    (Cal.)  156. 

'  When  court  expressly  refuses  to  suspend  in- 
junction appealed  from,  it  may  punish  for 
breach  thereof  pending  appeal.     (Utah)  624. 

INSANITY. 

As  defense  to  crime,  see  "Homicide." 

Persons  not  experts  nor  intimate  friends  can 
testify  as  to  peculiar  conduct  and  language  of 
person  alleged  to  be  insane.    (C^l.)  856. 

On  an  issue  as  to  whether  the  person  who 
killed  insured  was  sane,  it  was  proper  to  refuse 
instruction  intimating  that  the  plea  of  insanity 
had  been  often  abused,  and  must  l>e  examined 
with  care.    (Cal.)  856. 

INSOIiVBNCY. 

See,  also,  "Assignment  for  Benefit  of  Creditors;" 
"Fraodnlent  Conveyances;"    "Insurance." 

An  assignee,  with  power  to  accept  notes  in 
payment  for  goods  sold  by  liim,  may  take  a 
chattel  mortgage  to  secure  a  note  for  goods 
sold.     (Kan.)  777. 


See  "Trial.' 


Instructions. 


INSXJBANCB. 


Dissolnticm   of   company,    appointment    of   re- 
ceiver, see  "Corporations." 

If  agent  inserts  false  answers  in  application 
without  applicant's  consent,  the  company  is  lia- 
ble.    (Kan.)  15. 

The  fact  that  the  policy  misdescribes  land  on 
which  insured  house  stands  does  not  avoid  it 
(Kan.)  15. 

A  provision  against  fnrther  incumbrances  is 
not  broken  by  renewal  of  prior  mortgage. 
(Kan.)  15. 

If  company  denies  liability  because  insured 
swore  falsely  in  making  proofs  of  loss,  it  can- 
not defend  upon  grouud  that  arbitration  pro- 
vided for  by  policy  was  not  carried  ont 
(Wash.)  585. 

Proofs  furnished  by  plaintiff  are  admissible 
on  issue  as  to  whether  sufficient  proofs  were 
furnished.     (Wash.)  585. 

Proofs  of  loss  are  relevant  to  a  defense  that 

Elalntjff  swore  falsely  in  making  them.    (Wash.) 
85. 

A  mortgagee,  after  foreclosure  but  before 
sale,  is  entitled  to  proceeds  of  insurance  taken 
ont  by  the  mortgagor,  if  the  mortgage  contained 
u  condition  that  the  premises  were  to  be  kept 
Insured  for  the  benefit  of  the  mortgagee.  (Kan.) 
1109. 

Company  cannot  deny  agency  of  one  procur- 
ing application,  when  it  reaps  the  benefit  of  his 
acts,  and  pays  him  as  agent     (Kan.)  16. 

An  insurance  corporation  may  be  adjudicated 
an  insolvent  on  petition  of  creditors  under  in- 
solvent act     (Cal.)  549. 

INTEREST. 

Where  a  higher  rate  is  reserved  to  be  paid 
after  maturity,  it  la  recoverable  if  not  usurious. 
(Kan.)  201. 


IMTEJiPTiFi  A  TYKR. 

A  defendant  that  has  disclaimed  int«*»t.  *t. 
cept  as  stakeholder,  and  has  prayed  intt>riil>'.:  .- 
er,  may  pay  a  judgment  rendered  against  it  re- 
gardless of  the  irregularitiea  in  the  intoi^eader 
suit    (Cal.)  315. 

The  assignee  of  a  recorded  mortgage  sbna'-l 
be  permitted  to  interplead  in  action  to  forerl.-wi 
a  mechanic's  lien  on  property  mortgaged  thti::: 
his  assignment  was  not  made  of  record.  (EUi.' 
800. 

INTOXICATINa  XiIQUOBS. 

An  ordinance  prescribing  a  fine  of  9200  if 
the  keeping  of  dramshop  within  the  dty  limiu 
without  a  license  is  valid.     (Colo.  Sap^)  535. 

An  application  for  the  renewal  of  a  !icec». 
accompanied  by  a  deposit  of  the  lioenae  fee.  i< 
no  detiense  to  a  charge  of  keeidns  a  dramsh-p 
without  a  license.     (Colo.  Sap.)  535. 

Where  the  prosecution  Is  reqaired  to  elwt 
between  two  alleged  illegal  sales  of  liqnor.  i:k 
elects  one,  it  Is  error  for  the  court,  after  tbr 
testimony  is  in,  to  set  aside  the  electitm,  s:l 
instruct  the  jury  to  consider  only  the  evideaet 
as  to  the  other  sale.     (Kan.)  221. 

IBBIQATIOir. 

Rights  of  party  interested  in  irrisatins  fitd 
to  injunction  against  one  nnlawfaUj  diTcrtinf 
the  water.     (Wyo.)  773. 

JUDaMENT. 

Against  county,  see  "Counties." 

Form  in  replevin,  see  "Replevin." 

In  action  against  firm,  see  "Partnership." 

Modification  by  supreme  court  after  remittitsT, 

see  "Appeal. 
Motion  In  arrest  before  Justice,  see  "Jostiees  of 

the  Peace." 

Transcript  of  Judgment  of  another  state,  dnlr 
authenticated.  Is  admissible,  thongrfa  not  shov- 
ing that  it  was  signed  by  presiding  jndse. 
(Okl.)  57a  ^ 

Costs  merged  in  a  judgment  are  not  sabject 
to  collateral  attack.    (Xev.)  300.    . 

In  an  action  on  a  judgment,  the  complaint 
which  states  that  it  was  recovered  in  the  supe- 
rior court,  and  that  an  appeal  was  taken  to  the 
supreme  conrt  which  gave  plaintiff  judgment 
for  costs,  is  insufficient  if  it  do^  not  allege  a 
remittitur  to  the  superior  court     (Or.)  975. 

Where  judgment  is  rendered  tot  a  deposit 
with  dividends,  and  later  a  decree  is  entere-l 
fixing  the  amount  due,  for  which  jndinnent  is 
rendered,  the  first  judgment  is  interlocntoir, 
and  payment  of  the  second  discharges  Imth. 
(Cal.)  315. 

A  judgment  for  wages  for  a  snm  less  than 
plaintiff  claims,  and  defendant  admits,  cannot 
stand  against  plaintiff's  objection.  (Cola  App.i 
880. 

When  informality  in  judgment  does  not  tcb- 
der  it  void.    (Kan.)  827. 

Bendition  and  entry. 

The  clerk  may  enter  default  though  the  court 
is  in  session.     (Aris.)  983. 

Where  default  is  taken  against  one  of  two 
defendants,  it  is  error,  on  trial  against  the  oth- 
er, to  render  judgment  in  favor  of  l>oth  defend- 
ants against  plaintiff.     (Colo.  App.)  193. 

In  action  against  two  defendants,  the  Jndr- 
ment  being  against  him  as  to  both,  plaintiff 
cannot  complain  that  it  was  in  favor  of  one  de- 
fendant as  against  the  other.    (Gal.)  320. 


Judgment  on  an  attachment  issued  on  a  note 
not  due  cannot  be  entered  belore  the  last  day 
of  grace.     (Kan.)  799. 

Res  judicata. 

In  action  of  forcible  entry  and  detainer  is 
not  bar  to  action  to  quiet  title.    (Ariz.)  1069. 

In  suit  to  restrain  issuance  or  writ  of  res- 
titution nnd^  judgment  in  forcible  entry  and 
detainer  does  not  bar  action  to  quiet  title. 
(Ariz.)  1059. 

A  judgment  against  a  contractor,  personally, 
for  goods  sold  to  men  employed  in  grading  a 
street,  is  no  bar  to  an  action  on  their  bond 
after  failure  to  collect  the  same.    (Wash.)  1071. 

Judgment  of  appellate  court  that  complaint 
does  not  state  cause  of  action  constitutes  a 
complete  reversal  of  judgment  of  lower  court 
for  plaintiff,  so  that  this  latter  cannot  be  plead- 
ed as  res  judicata.    (Mont.)  111. 

A  judgment  for  damages  for  breach  of  con- 
tract does  not  show  a  rescission  of  the  con- 
tract.    (Wash.)  65. 

A  final  judgment  in  action  for  divorce  Is  a 
bar  to  a  subsequent  action  by  the  wife  for  ali- 
mony.    (Kan.)  808. 

A  decree  vacating  an  attachment  obtained  by 
creditors  on  the  ground  that  a  mortgage  of  the 
attached  property  was  fraudulent  as  to  them  is 
not  a  bar  to  a  subsequent  action  involving  the 
same  question.     (Kan.)  796. 

On  an  issue  as  to  whether  the  person  who 
killed  insured  was  sane,  the  record  of  his  con- 
viction for  mnrder  is  inadmissible.    (Cal.)  856. 

A  creditor  who  splits  a  running  account  con- 
stituting a  single  cause  of  action  cannot,  after 
recovering  upon  a  part,  maintain  an  action  for 
the  remainder.     (Kan.)  810. 

Failure  to  file  a  verified  denial  in  an  action 
upon  a  verified  account  does  not  prevent  de- 
fendant from  setting  up  the  plea  of  res  judicata 
In  a  subsequent  action  on  snch  account  (Kan.) 
810. 

A  judgment  is  not  a  bar  to  a  subsequent  ac- 
tion between  the  same  parties  if  the  time  for 
appeal  from  it  has  not  expired.     (Cal.)  433. 

"Where  a  case  is  dismissed  on  application  of 
plaintiff  on  demurrer  for  failure  to  state  the 
cause  of  action,  it  is  no  bar  to  another  anit. 
(Colo.  App.)  985. 

A  judgment  on  demurrer  that  a  complaint 
does  not  state  a  cause  of  action  is  no  bar  to 
another  suit  on  tlte  same  cause.  (Ck>lo.  App.) 
085. 

Dismissal  of  an  action  against  a  railroad  for 
dtiinages  caused  by  its  negligence,  on  the  ground 
that  it  abated  on  the  injured  party's  death,  is 
no  bar  to  an  action  for  the  loss  to  his  estate 
from  failure  to  cany  safely.    (C!ola  App.)  923. 

When  judgment  binds  a  person  not  a  party. 
(Cal.)  440. 

A  judgment  against  a  corporation  for  an 
amount  in  excess  of  plaintiff's  claim  is  not  con- 
clusive on  the  stockholders  in  an  action  brought 
i>!:ainst  them  to  enforce  their  liability.  (Utah) 
i88. 

Bstoppel  by  a  former  Judgment  must  be  plead- 
Bd.      (Or.)  26. 

iSupreme  court  may  consider  a  previous  de- 
cision b}r  it  in  case  between  same  parties  as 
establishing  plaintiff's  right  to  sue,  though  he 
failed  to  plead  it,  if  he  had  no  chance  so  to  do, 
:VVash.)  611. 

Where  a  demurrer  setting  up  want  of  facts 
to  constitute  a  cause  of  action  and  misjoinder 
jf  causes  is  sustained  generally,  and  judgment 


(Aiont.)  4UU. 

,Lien. 

Evidence  considered  and  hdd  that  judgment 
lien  on  a  leasehold  was  not  superior  to  the  lieu 
of  a  mortgage.    (Wash.)  109& 

The  conrt  cannot  perpetuate  the  lien  of  a 
judgment  which  it  has  declared  void.  (Ariz.) 
1057. 

A  money  judgment  for  alimony  cannot  be 
made  a  specific  lien  on  land,  where  the  land 
was  not  brought  before  the  court  by  pleadings. 
(Wash.)  358. 

Rendered  in  Indian  Territory  must  be  reduced 
to  judgment  in  Oklahoma  buore  it  is  enforce- 
able there.     (Okl.)  574. 

Correotion. 

Where  a  Judge  neglected  to  make  a  complete 
entry  of  allowance  and  payment  of  claim  against 
decedent,  his  successor  can  correct  the  record 
after  payment  had  been  made.     (Kan.)  215. 

A  judgment  in  action  against  an  administra- 
tor, made  immediately  enforceable,  may  be 
corrected  so  as  to  make  it  payable  in  due 
course  of  administration.     (Caf.)  306. 

A  judgment  in  action  against  an  administra- 
tor that  is  entered  against  him  personally  may 
be  corrected.     (Cal.)  306. 

A  judgment  in  action  on  note  for  a  sum  lar- 
ger than  the  principal  and  interest  due  may  be 
corrected.    (Cal.)  30ia 

Opening  and  vacating. 

Will  not  be  vacated  for  irregularity  in  entry 
because  of  an  alleged  agreement,  when  the 
weight  of  evidence  is  aminst  the  existence  of 
such  agreement    (WashT)  115,  755. 

Should  not  be  vacated  because  rendered  as  a 
judgment  at  law  in  a  suit  in  equity.     (Mont) 

In  an  action  to  vacate  a  Judgment  on  the 
ground  of  a  settlement,  where  the  Jury,  in  an- 
swer to  interrogatories,  find  that  no  sudi  set- 
tlement was  made,  a  judgment  for  plaintiff  will 
be  reversed.     (Mont)  227. 

Neglect  arising  from  reliance  upon  assurances 
by  opposing  counsel  as  ground  for  relief  from 
judgment     (Colo.  App.)  985. 

Default  is  properly  vacated,  where  defendant 
was  misled  as  to  time  for  answering  by  plain- 
tiff, a  lawyer.     (OaL)  558. 

Judicial  Notioe. 

See  "Bvldence." 


JTTDICIAIi  SALES. 

Wbere  a  third  person  buys  in  behalf  of  the 
Judgment  creditor,  and  the  judgment  is  re- 
versed on  appeal,  it  defeats  title  of  the  pur- 
chaser.    (Kan.)  204. 

Where  land  on  foreclosure  is  to  be  sold  for 
cash,  the  acceptance  by  sheriff  of  a  certified 
check,  afterwards  paid,  will  not  avoid  the  sale. 
(Kan.)  204. 


JuTlsdictioii. 


See  "Courts." 

On  appeal,  see  "Appeal." 


JUBT. 

Disqualification  as  ground  for  new  trial,  tee 
"Criminal  Law;"   "New  Trial." 
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Competency  of  joror— Prerloasly  formed  opin- 
ion.    (Wash.)  417. 

One  who  attends  court  when  summoned  on 
special  venire  is  entitled  to  fees,  though  he  does 
not  serve.     (Or.)  30. 

Denial  of  challenge  for  canae  is  not  prejudi- 
cial if  juror  is  Excluded  on  peremptory  chal- 
lenge, and  peremptory  challenges  are  not  ex- 
hausted.    (Wash.)  132. 

The  overruling  of  defendant's  challenge  to  a 
Juror  for  cause  is  not  prejudicial,  where  de- 
fendant had  not  exhausted  its  peremptory  chal- 
lenges.    (Colo.  Sup.)  537. 

A  challenge  to  a  panel  summoned  by  special 
venire  will  not  lie  on  the  ground  that  tiie  panel 
were  nonresidents  of  the  county.  '  (Gal.)  862. 

On  trial  of  a  dvil  cause  before  a  justice,  the 
jury  may  consist  of  any  number  the  parties 
agree  upon.    (Colo.  Sup.)  741. 

An  administrator  alleging  that  the  assign- 
ment by  his  intestate  of  a  deposit  was  brought 
about  by  fraud  is  not  entitled  to  a  jury  trial  in 
an  action  to  recover  the  deposit.    (Gal.)  317. 

Where  a  jury  trial  has  been  waived,  and  case 
referred,  and  judgment  on  referee's  report  re- 
versed, and  case  re-referred,  defendant  la  not 
entitled  to  a  jury.    (Wash.)  63. 

JUSTICES  OF  THE  PEACE. 

Mandamus  to  compel  entry  of  judgment,  see 
"Mandamus." 

A  justice  of  the  peace  In  a  precinct  entitled 
to  two  justices  holds  over  where,  only  one  can- 
didate, receives  more  votes,  and  another  the 
same  number  as  he.     (Ariz.)  984. 

Increase  of  emoluments  after  election — ^Wfaat 
eonatitutes.      (Wyo.)  487. 

A  determination  by  commissioners  that  a  pre- 
cinct contained  a  certain  population,  as  bearing 
on  compensation  of  justice,  will  not  be  dis- 
turbed in  the  absence  of  proof  that  they  erred. 
(Wyo.)  467. 

Has  no  Jurisdiction  of  Issue  whether  land  on 
which  plaintiff  was  located  by  defendant  was 
vacant  government  land.    (Gal.)  633. 

Has  no  authority  to  commit  a  perstHi  to  the 
county  hospital  for  the  Indigent  sick,  except 
those  who  come  within  Rev.  St.  tit.  ll,  c  6, 
(Idaho)  691. 

Have  no  authority  to  grant  a  motion  in  arrest 
of  judgment     (Colo.  Sup.)  741. 

Sufficiency  of  date  and  signature  on  justice's 
docket  to  support  judgment  of  conviction. 
(Wash.)  llOa 

The  successor  of  a  justice  can,  under  direc- 
tion of  the  district  court,  supply  omissions  in 
a  transcript  of  his  predecessor.     (Kan.)  211. 

JuBtiflable  Homicide. 

See  "Homicide." 


I«ANDIiOBD  AJSTD  TENANT, 

Liability  of  landlord  for  torts  of  leasee,  aee 

"Torts." 
Trover  by  tenant  against  landlord,  see  "Trover 

and  Conversion." 

A  surviving  partner  In  possession,  and  raising 
crops  in  behalf  of  the  firm  on  land  belonging  to 
the  deceased  partner,  is  not  m,  tenant  at  wiU. 
(Cal.)  1021. 

In  an  action  for  rent  ander  a. lease,  plaintifl, 
the  lessor,  need  not  prove  ownership.  (Wash.) 
598. 

If  landlord  renews  lease,  with  nuisance  there- 
on placed  by  tenant,  he  Is  liable.    ((^.)  174, 


A  tenant  is  eonstrnctively  evicted  when  baj- 
lord  rents  adjacent  rooms  to  disreputable  ps^ 
sons,  and  takes  no  steps  to  remove  them  <■ 
complaint  of  their  ofFenaive  conduct.  (Coin. 
App!)  74a 

"LARCENY, 

If,  by  means  of  any  trick,  the  owner  of  prop- 
erty is  Induced  to  part  with  its  possession,  stil] 
meaning  to  retain  the  right  of  property,  takiac 
by  such  means  is  larceny.     (Utah)  48SL 


See  "Willa." 


Legacies. 


liEVEE. 


Act  March  25,  1868,  providing  for  the 
tion  of  levee  district  by  county  bosrd,  is  ns- 
conatitutional.     (Cal.)  6tQ. 

Levee  district  organized  under  Toid  law  m» 
defeat  action  on  bonds  issued  by  it.     (CaL)  581 

UBEIi  AND  SLANDEB. 

Sufficiency  of  information  charging  crimiiuO 
libel.     (Kan.)  789. 

A  publication  of  libelous  matter  will  be  pre- 
sumed to  have  been  malicious.     (Kan.)  TS9. 

Where  defendant  has  beeu  permitted -to  t»- 
tify  that  when  he  published  the  article  he  be- 
lieved it  to  be  true,  it  was  not  preiodicial  to 
refuse  to  permit  him  to  testify  as  to  his  motivt 
in  writing  the  article.     (Kan.)  788. 

Idcenae. 

Necesdty,  see  "Factors  and  Brokera." 

Of  liquor  traffic,  aee  "Intoxicating  LiqaorB." 

liiens. 

See  "Mechanics'  Liens." 

For  work  done  on  leased  mining  prop^rtr,  m» 

"Mines  and  MininjEr." 
Of  judgment,  see  "Judgment." 
Of  mortgage,  see  "Mortgages." 
Of  vendor,  see  "Vendor  and  Pnrchaaer.* 

liife  Inauranoe. 

See  "Insnraace." 

IjImitation  of  ACmONS. 

See,  also,  "Adverse  Possession." 

When  statute  applicable. 

"Patented  mines"  are  witliin  Oen.  St.  |  3632, 
providing  for  actions  to  recover  miniwif  daims. 
(Nev.)  89. 

An  action  by  a  party  in  possession  to  have 
a  deed  declared  a  mortgage  and  canceled,  where 
debt  is  paid,  is  not  within  the  statute^  (Cohx 
App.)  49. 

Action  to  impose  trust  on  assets  of  one  who 
converted  public  funds  must  be  bron^t  in  rvo 
years.    (Kan.)  25. 

An  action  upon  the  bond  of  a  county  de^  to 
recover  fees  unaccounted  for,  is  barred  In  thrte 
years.    (Kan.)  299. 

Btinning  of  statute. 

A  cause  of  action  against  a  connty  derk  for 
fees  unaccounted  for  accrues  at  the  end  of  eadi 
quarter  of  his  term  of  office.    (Kan.)  290. 

Right  to  bring  bill  to  set  aside  asslgnmeat 
for  creditors  accrues  when  execution  on  nlain- 
tiS'a  judgment  is  returned  nnsitisfied.  (CaJ.) 
61A, 
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An  aetlOA  to  hare  a  deed  declared  «  mort- 
KO.ge,  and  to  compel  a  reconTeyance,  accrnes 
from  demand  for  reconveranee.  (Colo.  App.) 
49. 

The  statute  does  not  beftin  to  ran  on  a  for- 
eign Judgment  nntil  a  judgment  is  obtained  in 
the  state  on  the  foreign  judgment.     (Cal.)  433. 

The  statute  does  not  begin  to  run  against  an 
action  to  establish  a  resulting  trust  in  land, 
until  a.  cestui  que  trust,  who  has  been  In  pos- 
aessioD,  is  onsted.    (Or.)  848. 

Time  of  nnnecpssary  delay  by  sheriff  in  mak- 
ing arrest  is  to  be  coi^nted  as  part  of  period 
of  limitation.     (Kan.)  ^. 

Disabilities  and  exoeptions. 
When   an  action  by   trustee   is  barred,   the 

rights    of    the    beneficiaries    are    also    barred, 
though  they  were  infants.     (Cal.)  73. 

The  time  that  one  is  out  of  the  state  after  a 
cause  of  action  has  accrued  ngainst  him  can- 
not be  computed  as  part  of  the  period  within 
which  the  action  must  be  brought.     (Kan.)  804. 

Criminal  proseoution. 

Criminal  prosecution  is  commenced  when  war- 
rant is  issued  and  placed  in  the  lutnds  of  prop- 
er officer.     (Kan.)  23. 

Liquor  Selling. 

See  "Intoxicating  Ljquora." 

US  FENDENS. 

A  pnrchaser  during  the  pendency  of  a  suit  to 
determine  adverse  claims  is  bound  by  the  result 
of  the  litigation.     (Colo.  Sup.)  781. 

Lunacy. 

See  "InwiiiiiT.'' 

Magristoate. 

See  "Justices  «f  the  Peace." 

TWATTDAMTTS. 

Will  not  Me  to  determine  the  rights  of  par- 
ties where  a  complicated  accounting  mnst  pre- 
cede a  judgment.     (Kan.)  221. 

WiU  not  lie  to  try  title  to  office.     (Okl.)  951. 

Where  a  public  officer  is  removed  by  the  goT- 
emor  under  the  statute,  and  a  successor  is  ap- 
pointed and  qualifies,  the  court  will  not  go  be- 
hind the  commission  of  the  governor  and  try 
the  title.     (Okl.)  951. 

Where  relator  shows  prima  facie  title  to  office, 
be  Is  entitled  to  mandamus  to  obtain  possession 
of  the  books  and  records  of  the  office.  (Okl.) 
95L 

WW  not  lie  to  control  the  discretion  of  a  dis- 
trict attorney  as  to  prosecution  to  try  title  to 
office.     (Or.)  17a 

Will  lie  to  compel  a  Justice  to  enter  Judgment 
when  there  is  nothing  to  be  done  but  the  cler- 
ical work  of  entry.     (Colo.  Sup.)  741. 

Will  hot  lie  to  compel  a  state  auditor  to  is- 
sue warrants  for  the  salary  of  the  inspector  of 
mines,  where  no  appropriation  has  been  made 
therefor.    (Colo.  Sup.)  911. 

Where  relator  has  been  removed  by  the  gov- 
ernor, and  a  commission  has  been  lawfully  is- 
sued for  the  same  office  to  another,  relator  is 
not  entitled  to  mandamus  to  obtain  possession 
of  the  fnnds  in  the  hands  of  the  territorial  treas- 
urer.    (Okl.)  961. 

Mandamus  will  He  to  compel  an  allowance 
by  a  county  board  of  a  claim  based  npon  a 
Judgment  against  the  ooonty.    (Nev.)  3(f(k 


The  proper  remedy  for  action  of  county  com- 
missioners in  rescinding  previous  order  award- 
ing county  advertising  to  certain  newspajier  is 
not  mandamus,    but  appeal.    (Wash.)   tiUU. 

An  answer  by  a  city  clerk  to  a  mandamus 
requiring  him  to. deliver  a  warrant,  which  al- 
leges that  petitioner  was  a  city  officer  inter- 
ested in  the  contract  upon  which  the  claim  is 
based,  without  alleging  the  facts,  is  insufficient. 
(Cal.)  863. 

On  mandamus  to  a  city  clerk  to  countersign 
a  warrant,  an  allegation  by  defendant,  on  in- 
formation and  belief,  of  insufficient  funds  to 
pay  the  warrant,  is  defective.    (Cal.)  863. 

MaoBlaugliter. 

See  "Homicide." 

MABINE  INSITRANOE. 

Where  it  is  a  custom  of  brokers  to  buy  the 
Insurance  and  deliver  policies  on  their  own  ac- 
count, a  broker  can  recover  the  premium  though 
he  has  not  paid  it    (Wash.)  1086. 

It  is  no  defense  to  an  action  by  a  broker  to 
recover  premiums  that  the  insurers  are  not  au- 
thorized to  do  business  in  the  state.  (Wash.) 
1086. 

MASBIAGE. 

See,    also,    "Divorce;"     "Homestead;"     "Hus- 
band and  Wife." 

Act  1866,  p.  81,  prohibiting  marriage  of  white 
person  wiUi  Indian,  was  in  force  on  ihe  Swi- 
uamish  reservation.    (Wash.)  407. 

The  fact  that  the  territorial  statute  was  re- 
pealed soon  after  the  marriage  did  not  render 
It  valid.    (Warii.)  407, 

MABSHALIXQ  ASSETS  AND 

SEcromiTiEs. 

A  senior  mortgagee,  holding  security  on  prop- 
erty other  than  that  covered  by  a  junior  mort- 
gage, may  be  compelled  to  exhaust  such  other 
property  before  jproceeding  against  tlie  property 
covered  by  the  junior  mortgage.     (Kan.)  ^8. 

MASTER  AND  SERVANT. 

See,  also,   "Principal   and  Ag^it;"     "Railroad 
Companies." 

Evidence  bearing  on  question  whether  plaintiff 
was  discharged  by  employer,  or  left  service  vol- 
untarily, considered.     (Wash.)  136. 

An  order  given  to  plaintiff  for  labor  perform- 
ed, directing  another  to  pay  him  a  certain 
amount,  is  not  an  evidence  of  Indebtedness  for 
wages  payable  otherwise  than  in  lawful  money. 
(Wash.)  370. 

On  issue  as  to  whether  servant  was  employ- 
ed by  defendant  with  knowledge  of  his  habits  of 
intoxication,  evidence  as  to  his  r^utadon  for 
sobriety  is  inadmissible.     (Cal.)  Iw. 

Kegligence  of  master. 

An  express  messenger  who  handles  baggage 
on  a  tram,  and  is  required  to  act  as  the  serv- 
ant of  the  railroad  in  the  movement  of  a  train, 
may  recover  for  injuries  caused  by  negligence 
of  brakeman.    (Colo.   App.)  923. 

Employe  injured  by  sudden  starting  of  engine 
cannot  recover  If  it  was  his  duty  to  notify  en- 
gineer that  he  was  working  near  engine,  and 
failed  to  do  so.     (Gal.)  165. 

Employer  is  not  liable  for  injuries  caused  by 
servant's  habits  of  intoxication,  of  which  It  was 
ignorant     (Cal.)  165.      nni,7Pri  hvCiOOQfe 
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Safficienc7  of  eTidence  to  chatge  a  master 
with  negligence  in  examination  oi  appliances. 
(Ean.)  2»2. 

Sufficiency  of  evidence  to  charge  an  employer 
with  liability  for  injuries  received  by  au  em- 
ploye.   (Wash.)  372. 

A  master  is  liable  only  for  defects  in  appli- 
ances which  might  be  guarded  against  by  the 
use  of  reasonable  care.    (Or.)  653. 

Employer  need  not  furnish  appliances  of  a 
particular  kind.    (Or.)  653. 

Fellow  servants. 

Steamboat  engineer,  who  has  power  to  dis- 
charge oiler  working  under  him,  is  nevertheless 
his  fellow  servant.     (Cal.)  165. 

Assumption  of  risks. 

Servant  cannot  Tecover  for  injuries  caused  by 
breaking  of  rope  about  which  be  had  been  em- 
ployed for  three  months,  and  which  was  plain- 
ly in  sight     (Wash.)  130. 

An  employe  does  not  assume  risk  of  injury 
from  defect  in  machinery,  unless  he  knows  of 
the  danger  arising  therefrom.     (Cal.)  572. 

An  employe,  who  has  knowledge  of  the  serv- 
ices to  be  performed  and  of  the  dangers  In- 
volved, assumes  the  risks  of  employment. 
(Kan.)  825. 

Contributory  negligence. 

Where  plaintiff  was  told  that  acid  which  he 
was  using  would  rot  the  ropes  of  a  staging  on 
which  he  was  at  work,  and  they  broke  because 
he  got  the  acid  on  them,  he  was  guilty  of  con- 
tributory negligence.     (Colo.  Sup.)  47. 

Sufficiency  of  evidence  to  establish  contribu- 
tory negligence  in  receiving  injury.    (Cal.)  332. 

Material  Men. 

See  "Mechanics'  Liens." 

Measiire  of  Damages. 

See  "Damages." 

MECHANICS'  UENS. 

Effect  of  assignment  for  creditors,  see  "Assign- 
ment for  Benefit  of  Creditors." 

Where  the  owner  leased  an  apartment  for  a 
saloon,  and  the  lessee  engaged  a  plumber  to  con- 
nect the  bar  with  the  water  pipes  of  the  build- 
ing, the  plumber  is  not  entitled  to  a  lien  on  the 
building.     (Or.)  454. 

Under  statute  giving  a  lien  for  work  done 
for  an  entire  structure,  one  who  does  part  of 
work  has  a  lien.    (Colo.  App.)  267. 

One  who  serves  notice  on  owner,  of  claim  for 
materials  famished  contractor,  acquires  right 
to  funds  due  contractor,  though  the  latter 
abandons  the  contract    (Cal.)  643. 

A  subcontractor  is  entitled  to  his  pro  rata 
share  of  the  contract  price  though  the  owner 
has  paid  tiie  full  amount  of  such  price  to  the 
contractor.    (Kan.)  781. 

A  claim  for  work  in  constructing  a  railroad 
is  not  defective,  in  not  allcKing  that  the  corpo- 
ration bad  any  interest  in  the  land  over  which 
it  was  built    (Wash.)  306. 

A  lien  claim  which  states  that  defendant 
promised  to  pay  the  prices  set  forth  in  annexed 
bill  of  particulars  is  sufficient    (Wash.)  413. 

The  judgment  creditor  of  a  railroad  con- 
tractor, who  has  garnished  the  company,  is  en- 
titled to  priority  over  subcontractor  who  aftrav 
wards  files  his  notice  of  lien.    (Or.)  656. 

Sufficiency  of  finding  as  to  contract  for  work. 
(Cal.)  144. 


In  action  to  enforce  Hen,  costs  msy  b?  al- 
lowed, under  Code  Civil  Proc.  fi  1105,  wiih&at 
any  averment  of  the  amount  thereof  in  c»iii- 
plaint     (Cal.)  144. 

Plaintiff,  In  action  to  enforce  lien,  canoo: 
recover  as  costs  payment  for  prepaxins  ciaii.i 
(Cal.)  144. 

MINES  AND  Munn^a. 

The  validity  of  a  prior  location  beins  admit- 
ted, the  harden  is  on  the  relocator  to  aliow  thac 
defendant  failed  to  do  liis  aaaesament  irorfe. 
(Cal.)  1010. 

In  an  action  to  try  the  right  of  poenesEiou, 
the  admission  of  plaintiff's  protest  ajninst  de- 
fendant's relocation  is  harmless.     (CaL)  lOtfi. 

On  abandonment  of  an  application  for  a  pat- 
ent, no  certificate  of  purchase  having  t>een  ob- 
tained, the  claim  may  be  relocated.      (Xer.)  SU. 

Persons  In  possession  of  a  daim  under  tbe 
legal  location  can  contest  a  patent  made  to  as- 
oliier  party.     (Nev.)  89. 

Where,  after  abandonment  of  application  for 
a  patent  and  of  all  work  under  it,  the  claiEi 
was  relocated,  and  pfesession  tliereof  held  cos- 
tinuously,  a  patent  fraudulently  obtained  bj 
the  first  locator  is  held  in  trust  for  the  second 
locator.     (Nev.)  89. 

Instructions  on  issue  as  to  the  d<dng  of  $1<]U 
worth  of  work  on  mining  claim  oonaidere'l 
(Mont.)  111. 

On  issue  as  to  possession  of  mining  claim, 

f)Iaintiff  need  not  prove  annual  work  on  daim. 
f  question  is  not  raised  by  pleadings.      (Mont.) 

The  declaratory  statement  to  be  filed  by  lo- 
cator of  mining  dalm  must  t>e  under  oath. 
(Mont)  111. 

Contract  giving  option  to  porcliase  mine,  by 
which  vendors  agree  to  sink  a  shaft  a  certain 
depth,  imposes  on  them  duty  of  so  doing,  thoufdi 
they  find  no  evidence  of  valuable  ore.  {Cal.} 
566. 

Separate  discovery,  marldng  of  boundaries. 
recording,  and  work  are  not  necessary  on  each 
of  the  20  acres  in  a  160-acre  placer  claim  lo- 
cated by  several  persons.    (Mont.)  668. 

Rev.  St  U.  S.  S  2322,  giving  locators  of  quarts 
claims  exclusive  possession  of  the  surface  with- 
in the  location  hues  to  the  depth  of  all  veins 
whose  apex  is  within  the  surface  lines,  is  not 
repealed  by  S  2336.    (Cal.)  887. 

Liens. 

Gen.  St  18S3,  as  amended  by  Laws  18S9, 
giving  lien  on  leased  mining  property  for  labo 
done  thereon,  unless  owner  records  notice  that 
property  is  leased,  has  no  retrospectire  el^Ect 
(Colo.  App.)  674. 

Survey  of  mine. 

A  district  court  cannot  authorize  a  survey  of 
a  mine  located  beyond  the  state,  though  the 
only  means  of  access  thereto  is  by  a  shaft  widi- 
in  the  state.     (Kan.)  81& 

MOKTQAGES. 

See,  also,  "Chattel  Mortgages;"  "Fiandulott 
Conveyances." 

Rights  of  mortgagee  where  land  has  been  con- 
demned, see  "Imminent  Domain." 

to  proceeds  of  insurance  policy,  see  "In- 
surance." 

A  trust  deed  executed  by  a  corporation  is 
good  as  between  the  parties,  though  statute  reg- 
ulations were  not  complied  with.     (Wyo.)  475. 

A  trust  deed  purporting  to  convey  the  entire 
property  of  a  company,  and  all  property  of  like 
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A  inorteage  by  a  partner  to  secare  a  firm 
cbt,  in  the  absence  of  a  personal  covenant  to 
ay.  renders  him  liable  as  surety  only.    (Cal.) 

027. 

A  mortgage  of  land  with  the-  rents  and  issues 
I  a  lien  on  the  growing  crop  at  time  of  foreclo- 
iire  superior  to  a  junior  chattel  mortgage. 
:al.)  86. 

An  unrecorded  mortgage  takes  precedence 
rer  attachment  or  judgmetat  lien  obtained  after 
s  execution.      (Cal.)  170. 

Assignee  of  a  mortgage  may  sue  on  the  notes, 
]Ouj;h  the  mortgagee  has  taken  possession  of 
le  mortgaged  premises  under  the  power. 
iVash.)  303. 

An  assignment  of  a  mortgage  by  an  agent,  on 
lyment,  conyeys  no  title  to  the  assignee  with 
9tiue  that  agent  had  authority  only  to  collect 
id  release  the  mortgage,     (Ciu.)  766. 

ayment. 

When  purchase  constitutes  payment.     (Ean.) 

oreolosare. 

Domand  for  payment  is  unnecessary  to  fore- 
iiHiirc  n-here  there  is  a  default  in  the  interest. 
;ul.)  1032. 

The  holder  of  a  mortgage  note,  with  an  op- 
}n  to  declare  the  principal  due  on  default  m 
terest,  does  not  waive  his  right  by  a  delay 
59  days  after  default.    (Cal.)  868. 

On  foreclosure,  where  the  defense  is  that 
e  mortgagor,  a  married  woman,  never  ap- 
ared  before  the  oflScer  certifying  to  her  «c- 
lowledgment,  she  need  not  prove  oad  faitli  on 
e  part  of  the  mortgagee.    (Cal.)  1051. 

Where  a  mortgage  provided  that  unpaid  inter- 
t  should  become  a  part  of  the  principal,  and 
so  that  principal  should  be  due  on  default  of 
I  interest  payment,  the  mortgagor  had  no  op- 
>n  to  allow  the  interest  to  become  a  part  of 
e  principal.    (Cal.)  1032. 

Question  whether,  on  foreclosure  of  mortgage 
r  nonpayment  of  Interest,  the  mortgagee 
ould  be  allowed  to  retain  from  proceeds  of 
le  principal  as  well  as  interest    (Ariz.)  1058. 

Dne  transferring  note  on  condition  that  trans- 
ree  pay  him  interest  then  accrued,  when  col- 
ted  on  note  and  mortgage,  is  entitled  to  have 
>ceeds  of  foreclosure  first  applied  to  such  in- 
•est.     (Cal.)  1036. 

:n  a  complaint  in  an  action  to  foreclose  a 
trtsage  giving  the  holder  an  option  to  declare 
>  principal  payable  on  default  in  interest,  an 
a?ation  that  plaintiff  "elected  to  declare,  ana 
I  declare,  the  principal  sum  due  and  pay- 
le,"  is  sufficient  as  an  allegation  of  election. 
»1.)  868. 

\^bere  the  answer  in  foreclosure  denies  the 
Kecution,"  the  failure  to  use  the  word  "de- 
erv"  is  not  a  failure  to  deny  the  "delivery" 
rreof.     (Cal.)  1054. 

t  description  in  a  foreclosure  decree  need  not 
\o\v  that  of  the  complaint  if  it  shows  the 
ne  land.     (Cal.)  766. 

—  Bight  to  rents  and  profits. 
Vhore  mortgagee  purchases  premises  at  sale 
amount  of  debt  and  costs,  rents  and  profits 
bands  of  receiver  at  time  of  sale  belong  to 
rtsagor.     (Cal.)  169. 

Mortgagee  who  purchases  at  foreclosure  sale 
not  entitled  to  rents  payable  10  days  after 
e.       (Cal.)  169. 


Attorney's  fees. 

■WTiere  the  mortgage  secured  the  principal  and 
interest  only,  attorney's  fees  for  which  the  note 
provided  could  not  be  made  a  lien.    (Cal.)  1032. 

Where  a  mortgage  secures  only  the  principal 
and  interest  of  a  note,  a  lien  cannot  be  had  for 
attorney's  fees  therein  provided  for.    (Cal.)  1033. 

Attorney's  fees  cannot  be  recovered  where  the 
agreement  to  pay  ia  not  averred  in  the  com- 
piiiint.    (Cal.)  1084 

Where  a  mortgaRe  has  a  provi»ion  that  The 
mortgagors  will  pay  an  attorney's  fee  in  event 
of  suit,  a  lien  therefor  cannot  be  obtained  on 
foreclosure.    (Cal.)  1034. 

On  foreclosure  for  default  in  interest,  the 
judgment  cannot  include  attorney's  fees  with- 
out proof  of  notice  of  option  to  claim  the  whole 
amount  due,  and  demand  of  payment.  (Cal.) 
1032. 

Bedemptlon. 

The  mortgaged  property  included  In  a  residu- 
ary devise  is  not  "devised,"  within  Code  Proc. 
i  1035,  providing  that  property  not  devised  may 
be  redeemed  by  the  executor.    (Wash.)  1073. 

On  petition  of  a  mortgagee  under  Code  Proc. 
%  XOSa,  for  redemption  by  the  executor  of  the 
mortgagor,  the  court  may  order  a  sale  to  pay 
the  mortgage.    (Wash.)  1073. 


MUNICIPAL  OOBFOSATIONS. 

See,  also,  "Counties;"    "Irrigation;"    "Schools 
and  School  Districts." 

Mandamus  to  city  clerk,  see  "Mandamus." 
Regulation  of  liquor  traffic,  see  "Intozicatins 
Liquora" 

Where  a  city  is  permitted  b^  the  owner  of 
land  to  occupy  it  as  a  park,  it  is  not  liable  for 
injuries  through  the  nedlgeuce  of  its  officers 
improving  such  park.     (Wash.)  606. 

Under  municipal  government  act,  a  city  has 
no  absolute  right  to  construct  a  wharf  on  its 
water  front,  irrespective  of  the  rights  of  others. 
(Cal.)  993. 

Portland  city  charter  construed  as  regards 
sales  for  nonpayment  of  special  assessments. 
(Or.)  26. 

The  charter  of  a  dty  may  be  amended  by  the 
legislature  at  any  time.     (Cal.)  162. 

Ordinances. 

An  ordinance  may  be  void  in  part,  and  ralid 
as  to  other  parts.    (Idaho)  693. 

A  council  can,  by  ordinance,  impose  a  fine  on 
boarding  house  keepers  who  refuse  to  furnish 
the  street  commissioner  with  the  names  of  per- 
sons boarding  in  their  houses  liable  to  a  poll 
tax.     (Kan.)  819. 

Contracts. 

Power  of  city  to  take  bond  providing  for  pay- 
ment of  liquidated  damages  m  case  of  breach. 
(Wash.)  1097. 

A  mayor  may  employ  counsel  to  defeat  a  writ 
of  mandamus  requiring  him  to  sign  city  bonds 
which  be  believes  to  be  illegal,  where  the  city 
attorney  refuses  to  act.    (Wash.)  415. 

Where  a  mayor  employs  an  attorney  without 
authority  to  prosecute  a  suit,  and  the  city  council 
has  knowledge  thereof,  and  accepts  ue  fruit 
of  the  service,  it  ratifies  the  employment. 
(Kan.j  1112. 
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A  valid  dalm,  Improperly  prespnted  to  the  | 
city  trnsteea  and  allowed,  is  a  binding  contract.  ; 
(Cal.)  863. 

In  the  absence  of  fraud  a  taxpayer  and  com- 
peting bidder  cannot  sne  to  vacate  a  contract  on 
a  bid  higher  than  his  own,  where  it  offered  serv- 
ices not  included  in  liia.     (Cal.)  1013. 

Officers. 

A  mayor  may  fill  a  racency  In  the  office  of  a 
city  justice  of  the  peace.    (Cal.)  330. 

A  nrovision  in  a  charter  for  filling  vacancies 
in  offices  is  valid.    (Cal.)  330. 

Police  commissioners  are  not  removable  for 
neglect  of  duty  by  dvil  action.     (Kan.)  455. 

A  charter  provision  that  the  compensation  of 
officers  shall  in  no  case  exceed  the  following 
amount,  "City  comptroller,  $4,000  per  annum," 
does  not  fix  the  comptroller's  salaiy,  but  limits 
it.     (Wash.)  584. 

The  council  of  a  city  organized  ander  Laws 
1889-90  cannot  fix  the  salary  of  the  comptrol- 
ler, but  it  must  be  fixed  by  the  charter. 
(Wash.)  684. 

Salary  paid  to  overseer  of  public  Improve- 
ment cannot  be  assessed  on  abutting  land,  if 
neither  charter  nor  ordinance  so  provides.  (Or.) 
G05. 

The  decision  of  the  trustees  of  a  cit^  as  to  a 
claim  presented  is  binding  on  the  city  clerk. 
(Cal.)  863. 

Defective  streets. 

One  who  crosses  a  plank  walk  on  a  windy 
day,  knowing  that  the  walk  had  been  provi- 
ously  turned  over  by  the  wind,  is  not  guilty 
of  such  negli^enee  as  will  defeat  a  recovery 
for  injuries  caused  by  the  walk  being  blown 
over  on  him.    (Kan.)  1106. 

Where  a  Contractor,  building  a  walk,  leaves 
a  pile  of  stones  in  the  street  from  3  to  12  days 
after  completing  his  job,  a  presumption  arises 
that  the  city  had  notice  of  the  fact.    (Utah)  609. 

Public  improvements. 

In  an  action  for  injuries  by  negligent  grad- 
ing of  a  street,  evidence  as  to  price  offered 
plnintiff  for  his  land  before  the  grading  is  in- 
admissible.    (Wash.)  594. 

City  council  committee  cannot  change  terms 
of  accepted  bid  for  sewer  construction,  and  col- 
lect extra  expense  en  need  thereby  from  prop- 
erty owners.    (Or.)  665. 

— —  Assessments. 

One  claiming  land  in  Portland  under  sale  *or 

Secial  assessments  must  show  compliance  with 
I  charter  reqnhrements.     (Or.)  26. 

A  lot  owner,  who  fails  to  object  to  an  assess- 
ment and  to  proceed  as  provided  by  statute, 
cannot  maintain  an  action  to  declare  the  assess- 
meat  void.    (Cal.)  321. 

A  collection  of  an  assessment  for  improve- 
ments will  be  enjoined  where  there  was  no  ne- 
cessity for  the  improvement,  and  it  will  proba- 
bly never  be  used.    (Or.)  452. 

An  assessment  for  widening  street  cannot  In- 
clude the  cost  of  grading  and  graveling.    (Cal.) 

988. 

Taxation. 

The  legislature  may  authorize  the  assessment 
of  city  taxes  on  the  basis  of  the  county  tax 
roll  for  the  preceding  year.     (Wash.)  591. 

Under  a  statutory  requirement  that  a  city 
council  shall,  30  days  aftw  an  assessment  m 
certified  to  it,  fix  the  rate  of  taxes,  a  slight  de- 
lay will  not  invalidate  the  levy.     (Wash.)  591. 

Construction  of  Seattle  city  charter  in  regard 
to  giving  deeds  of  proper^  sold  for  delinquent 
.taxea.     (Wash.)  696. 


See  "Homicide.' 


Murder. 


NAME. 


A  complaint  in  an  action  on  an  apf>eal  bee-, 
executed  by  "G.  M.  Allen"  is  not  bad  be?t-» 
the  allegations  are  as  to  "Gains  M.  A  Hen."  -.i- 
identity  not  being  questioned.  (Cdo.  Ape 
1061, 

NEGLIGEirCX:. 

Defective  streets,  see  "Municipal  OonpiatJaG&' 
Liability  of   street  foilroad,    see    "Hone  as: 

Street  Railroads." 
Of  master,  see  "Master  and  Servant.** 
Of  recorder,  see  "Deed." 

One  who  has  been  injured  by  a  blast  essax 
recover,  where  he  has  been  adviaed  that  tb 
blast  was  going  off.    (Wash.)  377. 

When  company  i>ermit8  wire  liable  to  be  dor- 
ged  to  hang  onto  sidewalk,  it  is  bound  to  gciri 
public  from  injury  thereby.     (Or.)  &49. 

Where,  in  tearing  down  a  building  for  defo^- 
ant,  it  fails  befofre  it  is  expected  to,  there  is  r.  •: 
evidence  of  negligence  on  the  part  of  the  owi- 
er.    (Wash.)  414. 

Ijvidence    that    person  was   killed  by  nd 

hurled  by  a  blast  three  times    nanal  distann 

is  prima  fade  evidence  of  negligence.  (Wa*iL 
621. 

Evidence  bearing  on  question  whether  PS- 
son  killed  by  defendnnts'  blast  w^as  trespassa. 
as  against  tnem.    (Wash.)  621. 

The  negligence  of  the  owner  and  driver  of  i 
private  conveyance  is  imputable  to  one  ridiii; 
with  him,  and  bars  a  recovery  for  an  injnrr 
by  an  obstruction  in  a  dty  street,  when  ci* 
negligence  of  the  driver  oonttibuted  therecs 
(Mont.)  904. 

A  complaint  alleging  that  defendant  left  i 
well  uncovered  on  his  lot,  and  the  defendant, 
without  fault,  fell  in,  constitutes  a  cause  of  ac- 
tion.    (Idaho,)  39. 

In  action  for  damages  from  fires  cansed  bf 
railway  company,  the  defense  of  contribmorr 
negligence  must  be  pleaded.     (Colo.  Snp.)  537. 

In  action  for  injuries  alleged  to  be  cansed  br 
negligence,  a  complaint  averring  negligence  ga- 
erally  is  sufficient    (Cal.)  308. 

In  an  action  for  injuries  sustained  while  tear- 
ing down  defendant's  building,  statement  of  de- 
fendant's officer,  made  after  injoiy,  is  inadmis- 
sible.   (Wash.)  414. 

It  is  not  competent,  in  action  for  personsl 
injuries  by  defective  machinery,  to  show  dias- 
ges  made  since  the  accident.    (Wash.)  406. 

Evidence  that  defendant  filled  uncovered  wdl 
causing  the  accident,  after  it  occorrefl,  is  inad- 
miasibls.     (Idaho,)  39. 


NEGOTIABLE  INSTRUMENTS. 

See,  also,  "Nonnegotiable  Instruments.** 

One  who  gives  a  new  note  after  disooreriog 
that  the  representations  -  which  led  him  to  siga 
the  first  note  were  false  cannot  plead  want  of 
consideration  of  the  first  note  as  a  defense  to 
the  second.    (Idaho)  697. 

Where  a  note  for  $1,000  provides  for  a  rea- 
sonable attorney's  fee,  an  aOowance  of  $100  i* 
proper.     (Wash.)  67. 

Bona  fide  holders. 

An  indorsee  is  charged  with  notlee  of  mat- 
ters referred  te  ia  EMBtorandam  on  note. 
(Kan.)  U. 
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In  aethm  on  note  hj  one  to  whom  It  was  1n- 
lorsed,  Jt  la  for  defendant  to  show  that  It  was 
tot  i>cTceiTed  before  matnritjr  and  bona  fide. 
Kan.)  213. 

Question  whether  a  findhvr  that  a  certain 
ier»ou  purchased  and  received  the  note  in  good 
aitb,  and  without  notice  of  facts  stated  in  an- 
swer, were  within  the  issues.    (Cal.)  873. 

A  note  executed  by  reason  of  threats  of  pros- 
•cntion  may  be  (iToided  by  the  maker,  in  the 
lands  of  an  assignee  with  notice  of  these  cir- 
■uuistancee.     (Kan.)  290. 

Burden  on  indorsee  of .  showing  that  h«  is 
nikocent  holder  of  note  obtained  by  fraud  is 
lischnrged  by  showing  thnt  hp  pnrehased  for 
ralne  in  the  osoal  course  of  business.  (Cal.) 
S73. 

Payment. 

When  payment  of  collateral  note  constitntes 
payment  of  original  note.     (Wash.)  O. 

Whpre  the  maker  of  a  collateral  note  pur- 
ohascR  with  full  linowledge,  there  is  no  ques- 
tion of  innocent  purchaser.     (Wash.)  69. 

■Where  one  of  two  joint  makers  of  a  note  pays 
the  amount  due,  the  note  is  satisfied  though  it 
is  assigned  to  the  payor.     (Colo.  Sup.)  734. 

Actions  on. 

Tn  action  on  note  apilnst  the  makers  and  an 
indorser,  judgment  by  default  against  the 
makers  did  not  cause  a  discontinuance  as  to  the 
tudorser.     (Wash.)  67. 

Where  the  owner  of  a  note  assigns  it,  he 
cannot  maintain  an  action  thereon  without  a 
reassignment  to  him.    (Utah)  602. 

A  payee  of  a  note  who  is  described  as  ft 
"Buardian"  may  sue  in  his  own  name  where 
there  is  no  evidence  of  a  ward.    (Cal.)  1033. 

In  action  on  a  note,  an  answer  which,  if  true, 
sets  up  no  defense,  will  lie  stricken  from  file*. 
(Colo.  App.)  199. 

In  action  on  note,  eTidence  of  a  prior  pa- 
rol understanding  thnt  it  did  not  represent  the 
actual  amount  dne  is  inadmissible.    (Wash.)  386. 

Sufficiency  of  complaint  in  action  on  note  to 
show  plaintiff's  title  thereto.    (Cal.)  873. 


BBW  TBIAH 

In  criminal  cases,  see  "Criminal  Law." 

A  notice  of  intenticm  to  move  for  new  trial 
after  time  allowed,  is  insufficient    {Cal.)  158. 

An  appeal  will  not  be  dismissed  because  time 
for  serving  statement  on  motion  for  new  ^al 
was  extended  beyond  statutory  period,  whpre  r*- 
e^ondent  made  no  objection.    (Mont.)  226. 

Sufficiency  of  motion.    (Cal.)  306. 

Where  verdict  is  based  on  a  special  finding 
that  is  not  supported  by  evidence,  new  trial 
will  be  granted.    (Kan.)  292. 

A  finding  on  motion  for  new  trial  that  the 
verdict  was  not  arrived  at  by  resort  to  chance 
will  not  be  disturbed.    (Cal.)  1030. 

That  Juror  expressed  opinion  as  to  merits  be- 
fore trial  is  no  ground  for  new  trial,  unless  prej- 
udice arose,  and  moving  party  did  not  have 
full  knowledge  of  such  fact  when  jury  was  im- 
panded,  and  opportunity  to  challenge  juror, 
(Okl.)  576. 

An  affidavit  for  new  trial,  for  newly-dlscor- 
ered  evidence,  must  show  that  fftilure  to  pro- 
duce it  before  the  trial  was  not  due  to  want  of 
diligence.    (Colo.  Am>)  284. 

Will  not  be  granted  where  a  letter  fran 
Idabitifl  is  discovered,  showing  a  defense  to  the 
actiea.    (Wash.)  40*. 


On  motion  for  a  new  trial  aa  to  the  whole 
case,  the  conrt  may  grant  in  part  and  deny  in 
part     (Cal.)  437. 

NONNBGOTIABLE  INSTRU- 
MENTS. 

See,  also,  "Negotiable  Instruments." 

(Question  whether  demand  on  maker  of  non- 
negotiable  note  indorsed  in  blank  by  payee  is 
necessary  to  entitle  immediate  indorsee  to  re- 
cover against  payee.    (Cal.)  1035. 

As  against  indorser  of  note  it  is  no  excuse 
for  failure  to  make  demand  on  maker  that  he 
could  not  be  found  in  city  in  which  note  was 
executed.    (CaL)  1035. 

Notes. 

See  "Negotiable  Instruments;"  "Noimegotlable 
Instruments." 

Notice. 

From  record,  see  "Deed." 
Of  appeal,  see  "Appeal." 

NOVATION. 

That  a  firm  which  had  contracted  with  ft 
member  to  deliver  lumber  continued  to  do  so 
after  he  had  assigned  his  interest  in  the  con- 
tract does  not  show  an  acceptance  of  the  as- 
signee for  the  assignor's  obligation.    (Cal.)  1051. 

NXTISANOEL 

LiabilitT  of  landlord,  see  "Landlord  and  Ten- 
ant." 

In  an  action  by  the  people,  on  relation  of  an 
abutting  owner,  to  abate  an  obstruction  in  a 
public  street,  where  the  street  was  never  dedi- 
cated, plaintiff  cannot  invoke  an  estoppel  on 
the  ground  of  an  agreemnnt  with  defendant  to 
open  the  street.    (Cal.)  8G7. 

A  right  to  maintain  private  nnisance  can  he 
acquired  by  prescription.     (Cal.)  563. 

Where  water  from  defendant's  premises  pen- 
etrates plaintifTs  cellar,  so  as  to  render  it  <m- 
fit  for  occupancy,  the  nuisance  will  be  en- 
joined.    (Or.)  174. 

Equity  court  may  enjoin  a  nuisance,  and,  as 
an  incident  thereto,  award  damages.    (Or.)  174. 

OFFICE  AND  OFFICEB. 

See,  also,  "CHerk  of  Court;"  "Justices  of  the 
Peace;'*   "Keceivers:"    "Sheriffs   and   Consta- 
bles;" "States  and  State  Officers." 
Oity  officers,  see  "Municipal  Corporaticms." 
Corporate  officers,  see  "Corporations." 
County  officers,  see  "CJounties." 
Mandamus  to  try  title,  see  "Mandamus." 

Person  appointed  state  examiner  by  the  gov- 
ernor, to  fill  vacancy,  will  continue  in  office  till 
the  governor  makes  appointment  with  consent 
of  the  senate.     (Wyo.)  617. 

Fees  allowed  an  officer  may  be  changed  dnr- 
ing  his  term  of  office.     (Wash.)  361. 

De  facto  officers— Who  are.    (Wash.)  889. 

The  health  officer  of  the  district  of  Puget 
sound  is  removable  at  the  pleasure  of  the  ou» 
trict  board  of  health.    (Wash.)  389. 

The  governor  cannot  arbitnirily  remove  a 
trustee  of  the  state  charitable  institutions. 
(Kan.)  817. 

A  proceeding  to  try  title  to  office,  under  Hlli'a 
Code,  i  357,  is  ft  publia  proeeoution. .  (Or.)  17&l^ 
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Ordinance. 

See  "Municipal  Corporations." 

Parent  and  Child. 

Child  omitted  from  will,  see  "Descent  and  Dis- 
tribution." 

Parol  Evidence. 

See  "Evidenca" 

PABTIES. 

Accounting    between    partners,    see    "P»rtner^ 
sliip." 

The  surviving  partner  Is  not  a  necessary  par- 
ty to  an  action  on  a  morttrage  given  by  a  de- 
ceased partner  to  secure  a  firm  debt,    (Cal.)  1027. 

Where  railroad  commissioners  have  granted 
a  railroad  the  right  to  cross  the  roads  of  other 
companies,  and  have  granted  a  rehearing  on  the 
application  of  the  roads  whose  lines  were  to  be 
crossed,  these  latter  companies  are  necessary 
parties  to  an  action  to  enjoin  the  railroad  com- 
missioners from  further  hearing  on  the  applica- 
tion.    (Kan.)  224. 

A  plaintiff  in  a  pending  suit,  who  assigns  his 
interest  before  obtaining  judgment,  cannot 
maintain  an  action  in  his  own  name  on  the 
judgment.    (Utah)  488. 

A  complaint  cannot  be  amended  to  substitute 
the  proper  party  where  a  different  issue  will 
be  presented  by  the  change  of  plaintiffs.    (Utah) 

PABTITION. 

Where  defendant  claims  title  to  the  whole, 
and  to  other  parcels,  under  an  agreement  with 
plaintiff's  grantor,  the  rights  of  the  parties  as 
to  all  the  lands  may  be  adjudicated.  (Kan.) 
1107. 

PABTXEBSHTP. 

Evidence  that  four  persons  associated  to- 
gether to  divide  the  profits  of  a  certain  business 
shows  a  partnership  between  them.    (Cal.)  1051. 

A  mortgage  to  a  firm  is  not  void  where  the 
names  of  the  partners  appear  in  the  firm  name. 
(Cal.)  1016. 

In  an  accounting  on  a  contract  between  a 
firm  and  one  of  the  members,  one  to  whom 
such  member  had  assigned  the  contract,  without 
the  consent  of  the  firm,  is  not  a  necessary  par- 
ty.   (Cal.)  1051. 

Where  a  firm  creditor  does  not  know  that  one 
of  the  firm,  on  its  dissolution,  has  assumed  its 
debts,  an  extension  granted  the  firm  does  not 
release  the  copartner.     (Colo.  App.)  193. 

In  an  action  by  a  copartner,  the  failure  of 
plaintiff  to  publish  a  certificate  stating  the 
names  and  places  of  residence  of  the  copartners 
is  a  matter  of  defense.    (Cal.)  431. 

The  individual  property  of  a  partner  Is  liable 
to  execution  to  satisfy  a  judgment  against  the 
firm.     (Colo.  Sup.)  532. 

In  action  against  a  firm,  where  one  party  con- 
sents to  judgment,  the  judgment  should  direct 
execution  against  the  several  property  of  the 
partner  and  the  joint  property  of  the  firm. 
(Wash.)  411. 

Passengers. 

See  "Carriers." 

PAYMENT. 

Of  negotiable  instrument,  see  "Negotiable  In- 

Btruments." 
Wliat  couatitutes,  see  "Mortgages." 


Where  a  note  la  payable  on  i>ayment  of  r: 
other  note,  the  discharge  of  the  latter  va/f  .- 
any  manner,  with  the  consent  of  the  paron. 
constitutes  payment     (Or.)  10G6. 

Where  purchaser  of  a  printing  establndnE^ 
contracts  to  pay  in  printing,  the  seller  »Kiit 
enforce  collection  of  amount  in  cash.  (Wasi 
65. 

A  debtor  cannot  discharge  a  debt,  ot  wh&t 
assignment  by  his  creditor  he  has  notice,  by  is- 
swering  as  garnishee,  and  paying  the  jad^cc 
rendered  against  him.    (Colo.  App.)  27Su 

A  complaint  to  recover  money  paid  on  a  pob- 
lie  assessment  must  show  the  natore  of  the  {n- 
ceedings  to  collect     (Cal.)  1017. 

Where  plaintiff  paid  the  assessmeat  33  dt.^ 
before  sale,  and  he  does  not  allege  tiiat  nj 
sale  had  been  threatened  when  he  paid,  tie 
payment  was  not  involuntary.      (CaL)  lUlT. 

Where  one,  with  Icnowledge  of  the  fart*, 
makes  a  contract,  and  for  tSree  years  mate 
payments  thereunder,  he  cannot  recover  •_•! 
sums  paid,  on  the  ground  that  he  vras  entil;'^: 
to  what  he  received  without  payment.  (O^ 
App.)  919. 

A  corporation  cannot,  as  against  sureties  ea 
bond  of  officer,  apply  payments  by  latter  aft«r 
date  of  bond  ujpon  his  indebtedness  prior  tli°n- 
to.    (Cal.)  1048: 

A  debtor  cannot  apply  to  a  particnlar  delft  i 
payment  made  by  him  unless  he  does  so  at  tte 
time.     (Wash.)  427. 

Competency  of  evidence  to  show  applicatka 

(Wash;)  427. 

Personal  Xivftiries. 

See  "Damages;"  "NegUgatoe." 

piiEADnra. 

Amending    complaint    by    substitatinf    nops 

plaintiff,  see  ''Parties.'^ 
In  assumpsit,  see  "Assumpsit" 
In  divorce,  see  "Divorce. 
Statute,  see  "Frauds,  Statute  of." 

The  rule  that  all  pleadings  will  be  constnad 
most  strongly  against  the  pleader  has  bea 
abolished.    (Wyo.)  933. 

A  denial  of  an  indebtedness,  without  denjiii; 
the  facts,  is  simply  a  denial  of  a  cmudnsion  A 
law.    (Cal.)  863. 

Complaint  construed  to  be  for  breach  (rf 
covenant,  and  not  for  deceit,  in  absence  of  dt 
murrer  for  misjoinder  of  causes,  or  motion  t» 
compel  election.    (Or.)  658. 

In  action  by  a  purchaser  at  sheriCTs  sale  ts 
cancel  a  former  deed,  the  complaint  need  not  al- 
lege the  issuance  of  execution  in  the  oripaal 
suit,  nor  that  plaintiff  is  in  possession.  (Colo. 
Sup.)  532. 

Sufficiency  of  complaint  In  action  on  b<Hid,  u 
against  general  demurrer.     (Cal.)  160. 

Where  complaint  shows  plaintiff  only  entitled 
to  nominal  damages,  and  no  costs,  a  deniTuia 
Is  properly  sustained.     (Cal.)  75. 

A  complaint  is  not  demurrable  because  a  pe^ 
son  was  not  a  party  who  is  not  a  necessiiT 
party.     (Cal.)  160. 

Defendant  cannot,  on  the  ground  that  he  his 
no  information  or  belief,  deny  a  public  nceri 
to  which  he  has  access,  and  of  which  he  knoTS- 
(Cal.)  144. 

Complaint  against  Irrigation  officer  considscd 
and  hnd  not  to  aver  sufficiently  the  incotpon 
tion  of  the  irrigation  district     (CaL)  1017. 

Action  against  partnership;  consistency  witli 
complaint  of  reply  alleging  defendant's  estoppd 
to  deny  his  membership  of  firm.     (WyoO  Tit. 
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In  an  action  to  enforce  lien,  averment  that 
ssignee  of  owner's  insolvent  estate  ciaims  in- 
»rest  in  tlie  property  does  not  make  sndi  ea- 
ite  party.    (Wash.)  116. 

upplemental  complaint. 
Matters  chanKinK  the  relations  of  the  parties 
>  a   suit,  and  which  have  transpired  since  the 
lin?  of  the  original  complaint,  are  proper  mat- 
ers   for  supplemental  complaint    (Idano)  698. 

Lmendment. 

"Where  evidence  of  defendant's  prescriptive 
'srht  to  maintain  nuisance  has  been  admitted 
'ithout  objection,  an  amendment  to  his  an- 
wer,  alleginf  such  right,  should  be  allowed. 
Cal.)   563. 

An  amendment  to  an  answer  may  be  allowed, 
hough  it  is  to  correct  a  mistake  of  law  made 
y  defendant's  attorney.    (Cal.)  429. 

Discretion  of  court  in  allowing  an  amend- 
nent  of  an  answer  after  remand  considered. 
Ual.)  429. 

Pleading  and  proof. 

Under  a  complaint  alleging  a  statvtory  dedi- 
atioD  of  a  street  on  a  certain  day,  a  dedica- 
ion  by  subsequent  acta  cannot  be  shown. 
Wash.)  583. 

Variance  between  the  complaint  and  proof  is 
larmless,  where  such  -variance  does  not  mis- 
end  the  opposite  party.    (Idaho)  711. 

Vari{ftice  between  pleading  and  proof  will  be 
linreKarded  on  appeal  if  it  was  not  shown  by 
evidence  aliunde  in  trial  court  that  adverse  par- 
ty was  misled  to  his  prejudice.     (Wyo.)  774. 

Objections  vaived. 

An  objection  for  defect  of  parties  defendant 
is  waived  if  not  raised  by  demurrer  or  answer. 
(Utah)  495. 

An  exception  to  the  overruling  of  a  demurrer 
to  the  complaint  for  failure  to  state  a  cause  of 
action  is  not  waived  by  answering  over.  (Utah) 
495. 

Payee  of  nonnegoUable  note  who  transfers  it 
to  secure  debt  is  not  liable  for  deficiency  on 
foroclosure  of  mortgage  securing  the  note. 
(Cal.)  1035. 

FOOB  AND  FOOB  IiAWS. 

Commitment  of  indigent  sick  by  justices,  see 
"Justices  of  the  Peace." 

One  who  contracts  to  maintain  the  county 
poor  cannot  recover  for  the  support  of  a  person 
not  within  his  contract,  though  such  person 
was  committed  to  his  care  under  the  certificate 
of  a  justice.    (Idaho)  691. 

Possession. 

See  "Adverse  Possession." 

POWEBS. 

A  power  of  attorney  to  purchase  lands,  "with 

full  power  of  substitution  or  revocation,"  does 
not  give  attorney  power  to  bind  his  principal  by 
Ruliinistiion  to  arbitration  as  to  price  of  lots  to 
be  bought     (Gal.)  1000. 

PRACTICE  IN  CIVIL  OASES. 

See,  also.  "Appeal:"  "Appearance;"  "Certio- 
rari;" "Costs;"'  "Courts;'*  "Deposition;"  "Eq- 
uity;" "Evidence;"  "Judgment;^'  "Jury;"  New 
Trial;"     "Pleading;"     "Review.     Writ    of;" 

•Trial;"  "Venue  in  Civil  Cases;"  "Witness;" 

•Writ*" 


Flaintifr  has  an  absdnte  right  to  dismiss  the 
action.     (Wash.)  130. 

It  is  within  the  sound  discretion  of  the  lower 
court  to  dismiss  an  action  for  inexcusable  delay 
in  failing  to  serve  process  for  two  years.  (Cal.) 
1035. 

It  is  error  to  dismiss  an  action  because  sum- 
mons was  not  served  within  one  year  after  suit 
brought     (Cal.)  88. 

It  Is  within  the  court's  discretion  to  dismiss 
for  failure  to  file  a  complaint  in  time.  (Colo. 
Sup.)  730. 

The  fact  that  notice  of  motion  and  statement 
on  motion  for  new  trial  were  not  served  on  all 
the  attorneys  of  certain  respondents  is  no 
ground  for  dismissal,  where  some  of  the  attor- 
neys representing  all  the  respondents  were 
served.    (Mont.)  226. 

A  stipulation  by  a  guardian  to  dismiss  an  ap- 
peal must  be  respected,  though  against  the  in- 
terests of  the  minors.     (Wash.)  64. 

An  answer  filed  after  default  must  show  an 
excuse  consistent  with  due  diligence.  (Ariz.) 
983. 

Preliminary  Hearing. 

See  "Criminal  Law." 

Prescription. 

See  "Adverse  Possession;"  "Highways;"  "lim- 
itation of  Actions;"  "Nuisance." 


PBINdPAIi  Ain>  AGENT. 

See,  also,  "Attorney  and  Client;"  "Factors  and 

Brokers;"  "Master  and  Servant" 
Insurance  agents,  see  "InsurancA." 

On  issne  aa  to  whether  certain  person  was 
agent  of  defendant  corporation,  contract  signed 
by  all  defendant  stockholders  is  admissible  to 
show  that  he  was  merely  lessee.     (Wash.)  126. 

Sufficiency  of  evidence  to  show  defendant.  In 
action  for  goods  sold,  an  undisclosed  principal. 
(Wash.)  61. 

Possession  by  M.  of  assignment  of  contract 
by  plaintiff  to  defendant  competent  to  show 
that  M.  was  defendant's  agent.     (Cal.)  569. 

An  agent  of  a  nonresident  corporation,  having 
charge  of  its  local  business,  has  no  implied  au- 
thority to  collect  debts  due  his  principal  by  a 
contract  for  iiis  own  board.     (Kan.)  785. 

Evidence  to  show  ratification  of  contract  of 
agent     (Kan.)  785. 

Principal  may  recover  money  obtained  from 
him  by  agent  tlirough  false  representation. 
(Cal.)  161. 

PBINCIPAIi  Ain>  SUBETT. 

See,  also,  "Bonds." 

When  relation  exists,  see  "Mortgages." 

Sureties  on  an  oflicial  bond  are  not  liable  for 
defaults  committed  by  the  principal  before  ex- 
ecution Of  bond,  unless  this  is  expressly  retro- 
spective.   (Cal.)  1048. 

Sureties  on  bond  of  officer  of  coiporation  are 
not  released  by  failure  of  latter  to  inform  them 
of  his  failure  to  pay  over  funds,  there  being 
no  actual  intent  to  conceal  the  culpable  neg- 
ligence.   (Cal.)  1048. 

Surety  on  official  bond  is  not  discharged  by 
the  obligee  by  failure  to  present  his  claim  to  the 
officer's  executor  in  due  time.     (Cal.)  153. 

A  surety  ma^  be  released  without  the  knowl- 
edge of  the  principal.     (Wash.)  133.^^  i 
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To  enfoK*  surety's  Habilltr  on  bond  not  rfgn- 1 
od  by  principal,  express  understanding  by  sur»'  | 
ty  that  bond  should  have  effect,  without  prin- 
cipal's signature,  need  not  be  shown.     (Mont.) 

On  the  death  of  a  partner  who  had  mortgaged 

his  land  for  a  firm  debt,  the  mortgagee  may 
enforce  the  mortg-Bge  without  exhausting  his 
remedies  against  the  snrriving  partner.  (Cal.) 
1027. 

In  an  action  against  a  surety,  an  answer  al- 
leging that  defendant's  cosurety  was  the  real 
principal,  and  that  plaintiff  had  compromised 
with  sndi  cosurety,  and  had  released  him,  is 
no  defense.    (Mont)  468. 

The  sureties  on  a  bond  to  pay  damages  recov- 
ered are  not  released  by  an  agreement  between 
the  parties  to  action,  after  judgment,  that  fui^ 
ther  proceedings  shall  be  stayed  pending  appeal 
to  be  taken  in  a  suit  between  other  parties,  in- 
Tolving  the  same  principles.    (Wash.)  424. 


Process. 


See  "Writs." 


PROHIBITION,  WBIT  OP. 

Does  not  lie  to  arrest  the  action  of  a  district 
court  from  proceeding  with  the  consideration  of 
a  pleading.    (Idaho)  602. 

Will  not  issue  where  there  is  an  adequate 
remedy  by  appeal.     (Ariz.)  082. 

A  court  will  not  be  prohibited  from  proceed- 
ing in  a  case,  where  petition  fails  to  snow  the 
action  the  lower  court  contemplated,  or  that  pe- 
titioner would  be  injured  thereby,  or  any  ob- 
jection to  the  jurisdiction.     (Wa;^)  509. 

Promissory  Notes. 

Se*. "Negotiable  Instruments." 

Public  Improvements. 

Sa*  "Municipal  Coiporationa." 


PUBUC  LANDS. 

Settlement  on  land  covered  by  existing  entry 
which  is  relinquished  as  the  result  of  contest 
begun  before  such  settlement  confers  no  settle- 
ment right    (Okl.)  682,  886. 

Lessee  of  school  lands  need  not  sorrender 
possession  before  suing  purchaser  thereon  for 
value  of  his  improvements.    (Wash.)  611. 

Receives  certificate  of  the  entry  and  pur* 
chase  of  the  land  described  therein  is  entitled 
to  record.    (Colo.  App.)  679. 

Commissioner  of  land  office,  and  secretary  of 
interior  may  decide  questions  as  to  right  of  pre- 
emption, raised  on  evidence,  which  were  not 
decided  by  the  district  register  and  receiver. 
(Cal.)  141. 

Purchase  of  settler's  improvements  confers 
no  settlement  rig:ht  on  purchaser,  such  right  not 
being  transferable.    (Okl.)  682,  886.      * 

Quantum  Meruit. 

See  "Assumpsit" 


QUO  WABB  ANTO. 

In  quo  warranto  by  a  claimant  of  an  office, 
complaint  need  not  show  title  in  relator.  (Cal.) 
163. 


BATLBOAD  C01CE*.^lirB8L 

Master    and    Stena.il ' 


K,cd,  also.   "Canrier»;" 

"Negligence." 
Effect  of  deed  of  right  of  way. 


-Deed." 


A  railroad  company  is  liable  to  an  abtTfr^- 
owner  for  the  construction  for  permanent  1  .i 
tion  of  its  road  along  a  certain  street  wlii-t 
access  to  such  abutting  lot  is  completely  c^ 
structed.     (Kan.)  787. 

A  railroad  company  that  grades  the  street  fif 
a  city  as  directed  by  the  city  ens^neer  ia  •■■■ 
liable  to  abutting  owner  for  injnries  ta,zx. 
thereby.     (Kan.)  780. 

Bight  of  way. 

A  city  cannot  enjoin  the  nse  of  a  rigriit  of  wit 
granted  under  tbe  permit  from  the  snTreTsr 
general  because  of  a  trespass  to  pablic  lands,  r 
under  claim  of  forfeiture  of  tbe  <»Tporate  yr.-- 
ilege  by  delay.     (Gal.)  983. 

A  delay  In  the  construction  of  a  railroad  ottt 
a  right  of  way  on  public  lands,  under  a  p«iri: 
from  the  surveyor  general,  will  not  forfeit  c> 
permit     (Cal.)  903. 

A  permit  to  a  railroad  company  to  use  pdIuc 
lands  for  its  right  of  way,  given  nnder  C.t. 
Code,  j!  478.  continues  until  sudi  use  is  prohibit- 
ed.    (Cal.)  99S. 

Iiiability  for  negligence. 

Oae  who  attempts  to  crawl  nnder  sf  car  » 
which  an  engine  is  attached,  obstmetimr  t 
street,  cannot  recover  for  resnltiiis  injuries 
caused  by  the  car  starting  up,  tnongli  '.te 
wlilstle  of  the  engine  was  not  aotuided 
adaho)  700. 

Stock  killing. 

In  action  for  stock  kilUng,  the  qnestloa  wheth- 
er defendant's  negligence  was  the  pcoximatr 
cause  is  for  the  jury.     (Utah)  305. 


BAPB. 

On  trial  for  assault  with  intent  to  rapc^  It 
is  not  error  to  charge  that  if  the  eridence  e»- 
tablishes  the  facts  which  usually  accompany  tbr 
crime,  and  the  assault  is  made  out,  it  is  fair 
to  presume  that  the  assault  was  acoompajiied 
with  the  intent     (Or.)  450. 

Real-Estate  Brokers. 
See  "Factors  and  Brokers." 


BECEIVEBS. 

A  receiver  may  be  appointed  at  the  Instaner 
of  a  stockholder,  where  the  business  and  afEiin 
of  the  corporation  have  been  so  mismanued 
that  it  has  become  insolvent    (Kan.)  287. 

A  receiver  of  a  corporation  appointed  in  a 
suit  by  a  sto&kboider  has  no  right  to  propotr 
attached  prior  thereto  by  creditor.    (Wa^)  lOST. 

An  order  of  court  is  not  necessary  to  authoriie 
receivers  of  a  railroad  to  contract  with  refer- 
ence to  freight     (Colo.  Sup.)  744. 

The  receiver  of  a  railroad  company  can  con- 
tract for  freight  from  points  beyond  the  termi- 
nus of  its  road  to  a  point  on  such  road.  (Oola 
Sup.)  744. 

A  receiver  of  a  railroad  company  Is  not  bound 
by  a  contract  made  by  his  predecessors  for  re- 
bate of  freight  charges  unless  he  ratifies  it. 
(Colo.  Sup.)  744. 

The  general  frdght  agent  of  a  railroad  com- 
pany has  power  to  bind  receivers  afterwants 
appointed,  by  a  contract  for  freight  (Cdov 
Sup.)  744. 
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EcxrrviNa  stoixin  goods. 

Ufi.ciei)C7  of  evidence.     CKan.)  780.  < 

Becoginizaiioe. 


•BaU." 


Becords. 


deeds,  aee  "Deed." 
appeal,  aee  "Appeal." 


Bedemptioii. 


>m  forecloaure  sale,  see  "Mortxagea," 
-  tiLx  sale,  aee  "Taxation." 


REFERENCB. 

\1iere  Jndgment  on  referee's  report  has  been 
ersed  for  failai«  to  state  the  Itons  allowed, 
>  cause  should  be  re-referred  for  such  porpose 
tb.e  same  referee.     (Wash.)  63. 

Beibrmatloii. 

e  •'Equity." 

Begrulation  of  Comneroe. 

«  "Constitational  Law." 

Release  and  Discharge. 

»  "Payment" 

Bemand. 

7  appellate  court,  aee  "Appeal." 

BEPIiEVIlJ". 

After  recovery  of  land  by  plaintiff,  replevin 
ill  not  lie  as  to  crops  grown  and  barrested  by 
efendant  while  in  possession  under  claim  of  in- 
•rest.     (Cal.)  1021. 

Where  goods  repleyied  are  delivered  to  plain- 
ff,  and  defendant  defaults,  a  judgment 
f;ninst  intervener,  who  never  had  possession, 
3r  possession  or  the  value,  is  erroneoua. 
3olo.  App.)  879. 

A  sheriff  who  has  seized  goods  under  execution 
aay,  under  plea  of  general  denial  in  replevin 
gainst  him,  show  that  the  mortgage  under 
^'hich  plaintiff's  claim  was  frnndulent  as  to  the 
xecution  creditors.     (Kan.)  796. 

Where  the  afifidavit,  bond,  and  sheriff's  r»- 
urn.  describing  the  property  as  in  the  com- 
ilaint,  are  filed,  and  the  return  recites  taking 
md  delivery  to  plaintiff,  the  court  will  take  ju- 
licial  notice  of  them  as  showing  plaintiff's  pos- 
session.   (Cal.)  872. 

Where  plaintiff  claims  ^property  levied  on  as 
that  of  a  third  person,  a  judgment  should  show 
whothor  plaintiff  was  the  owner,  and  whether 
the  tiill  of  sale  under  which  she  claimed  was 
void  for  want  of  change  of  possession.  (Cal.) 
772. 

A  jndgment  for  return  of  the  property  to  de- 
feni1»Dt  cannot  stand  where  the  answer  fails 
to  demand  it     (Cal.)  772. 

A  complaint  in  an  action  on  a  replevin  bond  is 
insufficient  which  alleges  that  plaintiff  owns  the 
cause  of  action,  but  does  not  allcpce  the  assign- 
ment of  the  bond.     (Oolo.  App.)  SSS. 

Bescission. 

Of  contract,  see  "Contracts;"  "Equity." 


Bea  JNidicata. 

See  "jDdsment" 

Bevenne. 

See  "Taxation." 

BEVIBW,  WBIT  OP. 

Does  not  bring  up  questions  as  to  the  ad- 
missibility of  evidence.    (Or.)  665. 

BIPABIAN  BIQHTS. 

See,   also,    "Irrigation;"    "Waters    and   Water 
Courses." 

Where  the  waters  of  a  stream  percolate 
through  the  sand,  and  find  their  way  to  a  lake, 
a  riparian  owner  at  the  outlet  has  no  right  to 
have  such  underground  flow  protected.    (Wash.) 

Bivers. 

See  "Waters  and  Water  Courses." 


SALE. 

See,  also,  "Vendor  and  Purchaser." 

By  executor,  see  "SSxecators  and  Admlnlstra- 

tors." 
Oral  contract  see  "Frauds,  Statute  oC*' 

What  constitutes.     (Cal.)  442. 

On  sale  of  buildings  on  land  of  the  buyer,  en- 
try of  the  seller  as  buyer's  leaant  constitutes 
a  sufBcient  delivery.    (Wash.)  lOTtS. 

Though  sale  is  on  condition  that  title  remain 
in  vendor  till  price  is  paid,  by  subsequently  talc- 
ing mortgage  ror  price  vendor  vests  title  in  ven- 
dee.    (Kan.)  12. 

An  action  on  a  purchase-money  note  against 
the  purchaser  under  a  conditional  contract  of 
sale  is  a  confirmation  of  the  sale.     (Cal.)  442. 

A  sale  of  a  fully-matured  crop  by  the  mort- 
gagor of  the  land  on  which  it  was  grown  passes 
a  good  title  to  the  purchaser,  though  the  crop 
was  not  severed  at  sale.     (Kan.)  814. 

Where  a  father  conveyed  land  to  his  son,  and 
nut  him  in  possession  of  his  personalty, — the 
latter  to  beiong  to  the  son  at  the  father's  death, 
in  consideration  of  support  for  life, — the  father 
has  no  title  in  the  chattels  which  ha  can  con- 
vey by  bill  of  sale.    (Wash.)  389. 

Action  for  price. 

Nonpresentation  of  an  account  for  goods  sold 
b  no  defense  to  an  action  for  price.    (Ariz.)  983. 

In  action  for  price  evidence  of  custom  to  sell 
for  cash,  where  defendants  claim  sale  was  on 
time,  is  harmless.    (Colo.  App.)  987. 

Amount  of  judgment  proper  in  action  for 
price,  where  goods  were  not  as  represented, 
and  had  to  be  repaired  before  use,  but  they 
were  shown  to  be  of  some  value.  (Cola  App.)  670. 

SCHOOLS  AND  SCHOOIj  DIS- 
TBIOTS. 

A  school  district  cannot  enjoin  the  collection 
of  taxes  on  lands  detached  from  its  territory, 
and  included  in  a  newly-formed  district  (Kan.i 
222. 

Sufficiency  of  contractor's  bond  for  erection  of 
schoolhouse.    (Wash.)  371. 

The  fact  that  a  bond  given  by  a  schoolhouse 
contractor  was  made  payable  to  the  school 
district,  inst(^(l  of  to  the  state,  does  not  render 
it  void.    (Wash.)  371. 
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TTnder  a  contract  to  act  as  "anpply  tea«dier" 
at  $70  per  month,  the  price  p&id  reunlar  teach-. 
era,  a  aui^ly  teacher  was  entitled  to  pay  only  for 
the  days  she  taucrbt    (Mout.)  006. 

SEDUCTIOlSr. 

A  man  who  has  intercourse  with  a  woman 
on  a  promise  of  marriage  if  she  becomes  preg- 
nant does  not  "seduce  her  under  promise  of 
marriage."    (Or.)  36. 

SET-OFF  AND  COXJNTEB- 
CLAIM. 

"Set-off,"  as  used  in  CJode  Civ.  Proc.  t  368, 
appiies  to  demands  not  arising  out  of  the  con- 
tract sued  on.    (Cal.)  876. 

Damages  sastained  by  the  owner  from  defects 
In  the  architect's  plans  may  be  set  up  as  coun- 
terclaim in  action  by  architect  for  services  as 
superintendent.    (Wash.)  380. 

Defendant  may  counterclaim  for  goods  sold 
and  delivered  to  partnership  on  credit  of  plain- 
Uff,  a  partner.    (Cal.)  639. 

In  action  by  assignee  of  nonnegotlable  writ- 
ten contract,  defendant  ma^jr  avail  himself  ot 
set-off  acquired  before  notice  of  assignment 
(Cal.)  876. 

To  constitute  a  set-off  against  an  assigned 
claim,  the  set-off  need  not  be  actually  due  at 
the  time  'of  notice  of  assignment.    (Cal.)  876. 


Settlemeiit. 


See  "Payment" 


SHEBIFFS  AJSTD  OONSTABIiES. 

See,  also,  "Indemnity." 

Officer  is  not  liable  for  killing  one  resisting 
him  in  attempt  to  obtain  possession  of  building 
because  writ  wrongfully  described  land.  (Cal.) 
627. 

The  sheriff  is  not  entitled  to  compensation 
for  services  as  jailer.     (Colo.  App.)  ToO. 

A  sheriff,  who  has  attached  a  stock  in  trade, 
and  taken  possession  of  the  books,  is  liable 
for  failure  to  garnish  those  who  appear  thernn 
as  debtors,  without  written  notice  from  plain- 
tiff or  his  attorney.    (Mont)  808. 

A  sheriff  is  not  liable  to  a  mortgagor  of  chat- 
tels for  the  seizure  of  the  property  which  the 
mortgagor  claimed  as  exempt,  if  it  was  at  the 
time  in  possession  of  the  mortgagee,  because  of 
default  of  the  mortgagor.     (Colo.  App.)  186. 

An  action  to  recover  treble  damages  for  Illegal 
seizure  need  not  allege  that  it  is  brought  to  re- 
cover the  statutory  penalty.     (Colo.  App.)  52. 

Right  of  action  for  treble  damages  for  Illegal 
seizure  does  not  accrue  until  refusal  of  officer 
to  return  property.     (Colo.  App.)  52. 

Officer  executing  writ  Is  not  trespasser  be- 
cause the  judgment  is  fraudulently  obtained. 
(Cal.)  627. 

Special  Legislation. 

See  "Constitutional  Law." 


SPECIFIC  FEBFOBMANOE. 

A  delay  of  two  years  after  the  last  install- 
ment of  the  price  of  Innd  is  due,  where  time  is 
the  essence,  will  preclude  the  specific  perform- 
ance of  the  contract.    (Wash.)  .399. 


A  render,  who,  on  default,  does  not  tm^ 
deed  or  proceed  to  enforce  the  contract.  raT.B->' 
two  years  later,  sue  for  specific  performai..'^ 
(Wash.)  399. 

Where  complainant  is  unable  to  comply  vri 

the  conditions  of  the  contract,  its  perlcnia:  • 
by  defendant  will  not  be  enforced.  (Wash.)  10 '' 

Where  one  obtains  decree  for  speofic  peifon- 
ance  of  contract  to  make  lease,  he  cannot  er-- 
property  under  lease  made  accordingly,  snd  .«  < 
demand  accounting  for  the  term  lease  wbs  ti j^ 
held.     (Colo.  App.)  752. 

STATE  liEGISIiATUSB. 

The  legislature  in  special  session  cannot  n 
beyond  the  limits  of  the  bnsiness  sperlsjr 
named  in  the  ezecatiTe  proclamation.  (Cok 
Sup.)  530. 

STATES  AND  STATE  OFFI- 
OEBS. 

Mandamus  to  state  auditor,  see  "Mandamn* 
Power  of  governor  to  remove  officer,  see  "Oaa 
and  Officer." 

The  wagon-road  commission  cannot  contrse 
for  the  construction  of  a  section  of  the  road  -a- 
til  a  survey  of  the  aame  has  been  completed. 
(Idaho)  842. 

Statute  of  FraadB. 

See  "Frauds.  SUtnte  of." 

Statute  of  limitatioxis. 

See  "Limitation  of  Actions." 


STATUTES. 

See,  alto,  "Constitutional  Law." 

The  reading  of  a  bill  may  be  dispensed  wi:b 
by  resolution  expressly  naming  the  biU.  (C^) 
302. 

Where  a  legislature  is  called  to  reduce  tbr 
penalties  on  delinquent  taxes,  and  the  hoase 
for  that  purpose  passes  a  bill  to  amend  a  cer- 
tain section,  the  title  can  be  amended  in  tl>e 
senate  so  as  to  attain  the  same  object  by  amend- 
ing that  and  otiter  sections.    (CoIol   Snpu)  91*. 

The  act  regulating  warehousemen,  and  mak- 
ing it  a  crime  to  issue  receipts  for  goods  not  ia 
store  does  not  embrace  subjects  not  nained  ia 
tiUe.     (Or.)  32. 

A  recital  in  the  preamble  of  an  act  that  an 
appropriation  for  the  salary  of  an  officer  vat 
made  in  anotho:  certain  act  is  not  concInsiTc 
that  such  latter  act  constituted  an  appropria- 
tion, within  the  constitution.    (Colo.  Sup.)  911. 

Laws  1893,  c  109,  S  27,  relating  to  the  com- 
mission of  sheriffs  upon  the  sale  of  real  es- 
tate, is  void  as  containing  matter  not  germast 
to  the  title  of  the  act     (Kan.)  792. 

Where  the  statute  of  another  state  is  adopte<L 
Its  judicial  construction  is  also  adopted.  (Or.l 
178. 

A  legislator's  motive  in  voting  for  a  reeolo- 
tlon  declaring  a  bill  a  case  of  urgency  cannot 
be  inquired  into.    (Cal.)  302. 

The  repeal  of  penal  statute,  pending  appeal, 
deprives   appellate   court  of   power  to   render 

judgment  enforcing  such  statute.     (C^L)  899. 

An  act  requiring  the  partnership  assets  to  b« 
applied  to  payment  of  firm  debts  alike  except 
as  to  lienholders,  does  not  affect  attadimenu 
levied  before  Its  passage.     (Mont)  615. 
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STATUTES  CONSTKUED. 


TJNITBD  STATES. 

COKSTITtlTIOS. 

rt.  1,  18 538,556 

□aend.   13  •••••••••••••  819 

Statutbs  XT  Labos. 
me    23,    1874    (18  Stat 

263)     601 

ine  3,  1878,  S  2  (20  Stat 

89) 402 

)  Stat  172 1083 

RWIBBD  STATUnS. 

823  501 

1889   983 

\  2262,  2283 544 

2273,  2289,  2290 141 

2322   997 

2324 89 

2330   668 

2336   997 

Trbatibs. 
Vith   Swinnmiah  Indians, 
April  11,  1859  a2  Stat 
927) 407 

ARIZONA. 
Pbnai.  Ck>]>a. 

i  390.  anbd.  6 1060 

Retired  Statutbs  1887. 

Pars.  4.S4.  1393 984 

?ar.2016 1059 

CALIFORNIA. 


Constitution. 


Art.  4,  §  16. 
■  6,  «  1. 
Art.  U,  S  8. 


Art  6, 


13. 


302 

830 

162 

CiTiL  Cobb. 

5  137 87 

i%   307,   312 1(H5 

$$331,335 350 

349 

400 549 

478 993 

991 623 

§  1053-1067 772 

1093  1054 

1170 &4C 

1187  1054 

1213 646 

$1214,1217 170 

1410  et  seq 432 

1469 876 

$1678,  1674 995 

1970  165 

f  2196,  2201 630 

|2466,  2468 432 

2928 1027 

I  2955 641 

53050 768 

i  3340 772 

tS  3463-3465 646 

CoDi  or  Civil  Frocbdurb. 

876 

-      73 

387 875 

U13 766 

[437 144 

1473 429 

)520 872 

M  537,  638 432,438 

«565 549 

f581,iubd.7 88 

«594 636 

i  627 772 

U632,638 309 

V^5P.— 78 


1650 

657,  nibd.  2. 


1030 

...158,900 

667 772 

670 345 

$  692,  603 657 

764 141 

803etseq. 163 

838 633 

939  310 

945 77 

951  346 

1025 859 

{  1049 434 

11184 643 

lll95 144 

8  1388 567 

H  1449,  1464.  1466 341 

M  1468,  1485 141 

$  1504 307 

$1585 345 

n§15 817,856 

8  1880.  Bubd  3 902 

8  2047 444 

82051 84 

PbN At.  COOB. 

608 80 

i  1017,  1064 862 

1157  566 

$1323 80,84 

POUTIOAI,  CODB. 

$600,601 6tt.550 

996  163 

1115  897 

1543 153 

4120 163 

Laws. 

1867-68^0.821 662 

1876,  p.  729 809 

1878,  p.  176 1011 

1880,  p.  816,  8  8 550 

1883,  p.  817,  88  70,  73. .. .  I'M 

1883,  p.  318,  8  80 153 

1883  ch.  75,  $133 646 

1887,  p.  29 1017 

lasg.  p.  70 988 

1889,  p.  70.  88  10-15 321 

1889,  p.  170 3'53 

1891,  p.  185 656 

1891,  p.  234,  8  862 0ft3 

1891,  p.  245 1017 

1801,  p.  800,  $34 897 

COLORADO. 

COKSTITUTIOir, 

Art  5,  $  17 917 

Art.5.$33 911 

Art  15,  S  6 744 

Art  16,  $  10 638 

CoDB  or  CiTiL  Procbdubb. 
876 986 

Cim.  CoDB  1887. 

8  34 4 730,734 

835 734 

8149 731 

8  166,  anbd.  4 985 

$187 927 

I  277 731 

S  372 60 

MIU.S'   AUNOTATBD  BTATUTBS. 

$$499,  500 638 

$1097 914 

81827 Oil 

Gbnbrai.  Statutes  1883. 

Pages  530,  540 680 

Qb.  18,  8201 640 


Ch.  65,  diT.  2,  $  7.  Amend- 
ed br  Laws  1889,  p.  248  674 

8215 670 

269 183 

I  525 , 918 

884 188.189 

i  978 50 

88  1310,  1632 679,  680 

H  1815,  1816,  1826 760 

$  1868 52 

$  2148 267 

$    2175 49.50 

82798 637 

8  3642 270 

CiTT  CHARTBBS. 

Denver,  Sess.  Laws  1880, 
p.  126 635 

Laws. 

1885.  p.  160 914 

1885,  p.  354,  $23 647 

1887,  p.  238.  $  1 1061 

1889,  p.  126.    Denver  City 

Charter 635 

1889,  p.  248 674 

1889,  p.  254,  8  13 Oil 

1891.  p.  307,  $8  11,  17,  22, 

26   780 

1891,  pp.  312,  314,  $$  12, 

22    :.,....  880 

1893.  ^42 on 

IDAHO. 

Rbtisbd  Statutes  1887. 

Tit  11,  ch.  6 601 

$  1887 836 

I  4100 39 

88  4426,4430 700 

8  4912 704 

8  6009 716 

I  7576 710 

8  8161.  Amended  by  Laws 
1883,  p.  20 841 

Laws. 
1803,  p.  2Q 841 

KANSAS. 

CONBTITUTIOlt, 

Bill  of  Rights,  8  6.  » 819 

Art  15,  8  2 817 

CnriL  CoDB. 

8  18 26.299 

$264.  subd.  6 287 

1467 204 

Gbnbrai,  BTATons  1868. 

Page  29eL  8  3 19 

Oh.  107,  8  143 223 

Obnerai.  Statutes  1889. 

Ch.  81,  art  2,  $14 807 

Par.  1192 798 

Par.  1885 455 

Pars.  1888,  1888 10 

Par.  2532 456 

Par.  7010 223 

Laws. 
1871,  ch.  03,  $  41 807 

1875,  ch.  112,  8  4 807 

1876,  di.  34,  $  155 223 

1876,  ch.  130,  $2 817 

1877,  di.  127. 818 

1887,  ch.  184 224 

1889  ch.  245 814 

1891,  ch.  61 10 

1893,  ch.  109.  8  27 702 

1893.  ch.  lU y«»...  223i 

ligitized  by  VjOOQIC 


CoMPiiaD  STATirrM  1887. 
DiT.  2,  I  229.  Amende^  by 
Laws  1888,  p.  146. . 

DiT.  4,1  171 

DlT.  4,  1308 

DiT.  4,1396 

DlT.  6,  1107 


SIR 
228 

240 

228 

106 

Laws. 

1889.  p.  146 516 

1891.P.73,  12 2 

NETVADA. 

COHSTITUTIOK. 

Art  4.(26 883 

Obhbbai.  Btatiitu  1886. 


ii8048 
13632 


OSLAHOIU. 

BTAXDTBa  18M. 

Page  842,119 


614 
90 


Laws. 

1893,  p.  80 838 

1893.  p.  121 486 


676 

Statdtm  1806. 

Pjigell7,{5 679 

Cb.  66,  art.  21,  f  641 ^ 

Cfa.  70,  art  1.  H  2,  8 8^ 

Oh.  70,  art  2.  fl,  mbd.  16  882 


OR8GON. 

CODB  OF  ClTIL  PaOOEDOBB. 

1766,  mibiU  40 264 

BlIX'R  CODB. 

184 m 

Its.  nvbi.  1 177 

292 26 

3.33 174 

367 ira 

'    SSO lU 

{706,  1368 976 

^48 ao 


816.320 :.  ma 

BoEtiand,  J{  106,  l«r.  Smb. 

Laws  m2,  p.  168 W 

PortUnd.  1 120.  8««i  liawf 

1882.  p.  171 » 

1888.  p.  16&  U  IM.  lOT. 
PortUad  City  Charter. .     t6 

1882.  p.  171.  I  126.  Port- 
land City  Ohartar ta 

1886.  MK  316,  320,  art  <L 
y  6,  1&  Eaat  PortlaBd 
City  Caiartar  ....:.....  4E2 

1889.  9W  76 m 


UTAH. 


8 


COIIPII,CD  liAWB  1888L 

122G3,  2276 610 

i;i74,  2376 494 

'4)20 624.625 

zim 4ffi 

341*2,  BDbMC.  8 487 

3^52  : 496 

U  aS30,  6113.  6268-6260, 
S344 ^626 

CoHsnrunoH. 

Art  1.  10 117 

^LTt  1^122 IIT.UQO 

Art  2,  8  25 862 

Art  &  11 757 


Art; 


«7 


CODB18SL 

£1.  169 889 
8«3  868 
1444 606 
2166,  2107.  Am^ided  by 
4en.St|S063... 861 

9iu.*s  SxATDTia  Asp  Copjif. 

CqO^  of  Prooedurfc 

Ttt  12 1082 

1  138 W 

i  iU9 620 

196 880 

270 1077 

409 130 

416 411 

S  449. 484 358 
764,  768 416 


.'jei'iii'r* 


PMialCuk 


{23  .. 

Oeneral  StatitSa. 

f  1465  S 

12148  C 

12996  » 

SfaOSl.  3019 t 

13063  X 


QaSBBAt  LiVBlSTl 

led  brCndt 


.S 


t  846. 
1881.  I 

CiTT  CEAsrnt. 

Seatdc.  aft  9,  {31 F 

Tacoma  i 

Laws. 

isea.  p.  81 ♦' 

18T7.  j>.  18,$  « : 

1SS17-S8,  p.9 • 

1897-S8,  p.  15 ' 

tSS7-^  p.  234. " 

1889-90,  a  228 > 

1800.  p.  184.  I IIT,  ali 

1,^ r 

1S91,  9.  345,  {  IB 1' 

1893.  p,  66 „ '-' 

imz.  p.  1S3, 1  ao ' 

iai3.  P.167.J3 f 

jsr»:'..  y».eo,«9,u..ca:: 

WIOIONQ. 

Coni'MVUDL 

Arts.  »32 ft. 

Art  4.4  7 ^ 

Art  6. 116 E: 

RsTHBO  Bnnmi  li? 

(T 

f: 

, K 


{12780-2782. 


Lawi. 

ch.  tS. ... 
di.84.... 


,..E 


Stiipalalloiiai 

8m  "Praetiee  in  Oivil  Gaaea." 

St|7«|Bt|L 
S«e  "Miwleipal  Corpora^otf^* 

SUBROQATIOff. 

Where  no  step*  are  t^en,  for  orar  a  roar,  to 
have  a  deed  «i^ed '  tUKMieb:  dorMi^  an  Mde, 
the  arantor  who  has  paid  a  aiort|»|Ee  i»  entitled, 
npon  iti6  cancellation  of  tbfi  ^eep,  to  be  anbro- 


rated  to  the  tigltta  of  the  niorti;,i^ee. 


opJ 


,s«B  ''wri^." 


Sumi&QiUL 


ffitnVBAT. 

A  note  esecvtad  «n  Sonday  is  nBi  (V«A 

Hupreme  Oourt 

8e««H>n)r^" 

BWFBtf. 

See  'Trise^  and  SnMtr,* 


mmw4m  vatsb. 

Is  not  fid 
,1.  wfeichl 


is  not  vMeet  X»  fiem  tt  nm  t« 
fatefa  I»n4,  irfaich  ill  tnnW  o>  «r  c^W"  "^ 

(CaxTaai 


Digitized  by 


Google 


IXDKX. 


U55 


TAXATI-Oir. 

In  ddeit  aee  "Mnnidpal  Corporation*." 
Payment  of  taxes  as  bearing  on  adren*  pMMa- 
sion,  see  "AdTerae  Possession." 

Only  ito  much  of  the  property  of  a  itablic 
iduftrlbr  Instltutkin  is  eitempt  as  is  exeluslrely 
iiaed  for  charity.    (Mont)  2. 

All  imptovetDenfh  npMi  public  landb  npon 
i^hich  final  proof  has  not  been  made  esceptngr 
"breaking,  wells  and  fertilising"  are  subject 
to  tazati<n  under  St  1893,  c.  70.    (Okl.)  882. 

The  annual  settlements  of  connty  treasnret^ 
'With  state  officers  are  not  so  eonciu8iT«  as  to 
prevent  a  snbseqneDt  certification  of  "double 
or  erroneous  assessments."    (Wyo.)  829. 

The  law  at  the  time  land  is  seld  for  tsMs, 
and  not  that  in  force  at  the  time  the  deed  ia 
made,  governs  the  ocecntion  of  the  latter. 
(Wadi.)  1082. 

To  redeem  from  land  sold  tn  1802  for  the 
taxes  of  1891,  the  amount  for  which  the  land 
was  sold,  and  of  subsequent  taxes  paid  by  the 
purchaser,  with  interest  at  24  per  cent,  on  taxes 
and  charges  from  date  of  the  sale,  and  the  same 
interest  on  aabseQQent  taxes,  must  be  paid. 
(Kan.)  223. 

A  tax'  deed  Is  T<rid  on  its  face  where  it  ftUls 
to  describe  the  property.    (Kan.)  1117. 

TEIiEORAFH  COMFAKtElS. 

Damages  for  failure  to  deliver  a  message,  by 
reason  of  which  plaintiff  failed  to  receive  an 
appointment  as  deputy  assessor,  at*  too  mecala^ 
tive.     (Cal.)  76. 

TIME. 

For  appeal,  see  "Appeal." 

Where  order  extends  time  for  doing  any  act 

a  court  prac 

i  part  of  til 
(31ont)  878. 


in  court  practice  "to"  a  specified  day,  that  day 
is  JMUt  oftime  within  which  act  may  be  done. 


TOBTS. 

See,  alsfc  "Assault  and  Battwy;"  "Death  by 
Wrwigful  Act;"  "Deceit;"  "Libe!  and  Slan- 
der;" "Negligence;"  "Nuisance;"  "Replevin;" 
"Trei^pass; '  "Trover  and  Conversion.'' 

Defendant  is  not  liable  for  tort  by  ills  lessee 
because  latter  ran  business  so  as  to  lead  people 
to  suppose  that  he  was  defendant's  agent. 
(Wash.)  126. 

Towns. 

Se«  "Municipal  (Corporations;"  "Schools  and 
School  Districts." 

TRADE-MABES  AND  TBADB- 
NAMES. 

A  person  is  not  entitled  to  exclusive  use  of 
generic  terms  because  they  do  not  indicate  the 

Suality   or  character  of  the   article  on   which 
ley  are  used  as  a  trade-mark.    (Cal.)  623. 

The  words  "Sarsaparilla  and  Iron"  cannot  be 
appropriated  as  a  trade-mark.    (Cal.)  623. 

A  person  who  intentionally  imitates  another's 
label  in  order  to  divert  business  is  liable  in 
damages,  and  may  be  enjoined.    (Cal.)  623. 

A  case  in  which  two  years  was  not  coil- 
sidered  unreasonable  delay  in  bringing  action 
for  damages-  for  infringement    (Oal.)  WS. 

Plaintiffs  are  not  entitled  to  damages  or  in- 
junction, when  labels  used  by  defendant  re- 
semble pisintiffs'  oqly  in  containing  the  words 
"SarsapariUa  and  Iron."    (Cal.)  626. 


TRESPASS. 

An  allemtion  of  acts  done  befone  salt  brought 
will  not  admit  evidence  of  trespasses  since  that 
time.    (Wash.)  1074. 

SnSciency  of  evidoice  to  show  plaintiS's  ti- 
tle.   (Colo.  App.)  288. 

Treble  damages  will  not  be  allowed  for  the 
ctitting  and  conversion  of  timber,  ttnless  it  was 
willful  and  malidons.    (Mont)  668. 

Action  for  damage  to  irrigation  ditch  through 
defendant's  construction  of  railroad  and  bridge 
over  and  along  it:  recovery  of  temporary  or 
special  damages.    (Colo.  Sup.)  810. 

In  trespass  against  one  who  broke  down  a 
fence,  and  allowed  his  cattle  to  enter  plaintiff's 
land,  error  in  charging  that  a  lawful  fence  was 
of  the  kind  that  Qie  statute  prescribed  is  not 
prcgudicial.    (Colo.  App.)  288. 


TBTATi. 

Seei,  also,  "Appeal;"  "Evidence;"  "Judgment;" 
"Jury;''  "New  Trial;"  "Pleading;"  "Practice 
in  Civil  Cases;"  "Witness." 

Trial  in  the  absence  of  plaintiff's  attorney, 
plaintiff  being  present  and  given  the  opportnni^ 
to  introduce  his  evidence,  hdd  proper.  (Cal.) 
1014.  »-    »~        I       / 

Discretion  of  court  in  refusing  to  open  case 
to  allow  further  testimony  considered.  (Cal.) 
306. 

It  is  not  ground  for  reversal  that  plaintiff 
was  allowed  to  show  on  rebuttal  what  he  might 
have  shown  on  examination  in  chief,  unless 
there  was  abuse  of  discretion,  and  pr^ndice 
caused  thereby.    (Colo.  App.)  672k 

Objections  to  erldence. 

The  admission  of  incompetent  evidence  is 
harmless  where  there  is  other  evidence  to  sus- 
tain verdict     (Colo.  App.)  68. 

Evidence  admissible  only  for  impeachment 
should  be  restricted  in  the  charge  to  tliat  pur- 
pose.    (Colo.  Sup.)  47. 

Where  no  objection  was  made  to  the  admis- 
sion of  a  note  on  the  ground  of  alteration,  it 
was  properly  considered  as  evidence.    (Cal.)  306. 

It  Is  proper  to  deny  motion  to  strike  out 
plaintiff's  evidence  as  to  conversations  with 
another  until  plaintiff's  evidence  is  in,  as  such 
other  may  be  shown  to  have  represented  de- 
fendant   (Cal.)  559. 

Where  there  is  any  evidence  fairly  sustaining 
the  facts  necessary  to  recovery,  the  demurrer 
to  the  evidence  should  not  be  sustained.  (Kan.) 
200. 

A  party  offering  a  witness  cannot,  after  dis- 
covering that  his  testimony  militates  against 
him,  have  it  stricken  out    (Cal.)  317. 

Instmotions. 

It  is  not  error  to  refuse  an  instruction  which 
has  been  already  substantially  given.  (Cal.) 
309. 

A  judgment  will  be  reversed  for  inconsistent 
instructions.     (Idaho,)  39. 

Where  the  instructions  on  the  law  are  correct, 
but  the  court  gives  a  slightly  contradictory  in- 
struction, which,  from  the  findings,  cannot  have 
misled  thejury,  the  judgment  will  not  be  re- 
versed.    (Pka.)  too. 

A  statute  providing  that  the  court  shall  give 
necessary  inst|uctions  does  not  require  a  giving 
at  them  in  a^  action  dried  in  the  abs^ice  of 
defendant  to/ receiver  balance  due  on  account 
(Colo.  App.)  $27. 

Where  an /attempt  was  made  to  show  a  part- 
nership, an^  there  was  no  evidence  to  -establislip 
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ihe  same,  the  conrt  projperlT  rnled  th&t  there 
was  no  partnership.    (Idaho)  715. 

A  modification  of  a  requested  charee,  which 
does  not  alter  the  meaning  thereof,  is  not 
eround  for  reyersal.     (Wash.)  133. 

An  exception  which  reads,  "To  the  refusal  of 
the  court  to  give  instruction  requested  by  de- 
fendant, numbers  1-10,  defendant  duly  except- 
ed," is  sufficient    (Wash.)  406. 

An  instruction  assuming  that  to  be  a  fact  as 
to  which  there  is  conflicting  evidence  is  prop- 
erly refused.    (Wash.)  406. 

Instruction  that  fact  that  defendant  paid 
expenses  of  witnesses  did  not  affect  their  credi- 
bility was  properly  refused,  when  their  credi- 
bility was  not  attacked.    (Wash.)  621. 

Where  instruction  is  not  excepted  to,  it  Is 
proper  to  overrule  a  motion  for  new  trial  based 
on  error  therein.     (Okl.)  576. 

A  general  exception  is  sufficient  if  an  instruc- 
tion IS  challenged  as  not  the  law  as  applied  to 
the  facts  of  the  case.     (Or.)  31. 

Where  series  of  instructions  contain  but  one 
legal  proposition,  an  exception  need  not  name 
particular  portion.     (Or.)  31. 

Verdict  and  findings. 

A  finding  that  plaintiff  did  not  rescind  certain 
sales  is  one  of  fact,  and  not  a  conclusion  of 
law.    (Cal.)  872. 

Pertinent  questions  of  fact,  stated  in  writing, 
and  handed  to  the  court  at  the  conclusion  of 
the  testimony,  must  be  submitted  to  the  jury. 
(Kan.)  819. 

In  action  to  recover  deposit  alleged  to  have 
been  assigned  through  undue  influence,  a  find- 
ing that  there  was  no  undue  influence  is  suffi- 
cient.   (Cal.)  320. 

A  finding  that  all  averments  of  a  complaint, 
down  to  a  certain  averment,  are  true,  is  suffi- 
ciently explicit.    (Cal.)  320. 

Additional  findings  of  fact  cannot  be  made 
after  entry  of  final  judgment.     (Cal.)  153. 

The  conrt  may  direct  the  attorney  of  the  suc- 
cessful party  to  write  out  the  findings  of  fact 
in  accordance  with  the  decision  as  announced 
orally.    (Kan.)  1107. 

Findings  by  the  court  will  be  reconciled  if 
possible.     (Cal.)  1005. 


TBOVEB  AND  CONVEBSION. 

Action  by  mortgagee,  see  "Chattel  Mortgages." 

Tenant  in  common  may  bring  trover  against 
cotedant  when  latter  claims  exclusive  owner- 
ship of  property,  and  applies  it  to  his  exclusive 
use.    (Or.)  844. 

If  landlord  converts  movable  fixtures  of  ten- 
ant during  term,  latter  may  bring  trover  un- 
less he  has  abandoned  the  term.    (Or.)  844. 

One  who  instigates  a  conversion  is  as  much 
a  principal  as  the  one  performing  the  act  of 
conversion.    (Wyo.)  933. 

A  bank  that  assists  its  mortgagor  in  selling 
the  mortgaged  property,  and  receives  the  pro- 
ceeds thereof,  is  liable  as  for  a  conversion  to  a 
first  mortgagee  of  this  property.    (Kan.)  805. 

Mortgagees  under  mortgages  delivered  and 
filed  at  the  same  time  may  join  in  an  action  for 
the  conrersion  of  the  mortgaged  property. 
(Kan.)  704. 

Demand  before  suit  need  not  be  shown  when 

defendant  denies  plaintiff's  title,  and  alleges 
ownership  and  right  of  possession  in  himself  or 
another.    (Or.)  844. 

Itight  to  amend  answer  in  conversion  consid- 
ered.   (Colo.  App.)  284.  ', 


Sufficiency  of  complaint  b^  diattcS  inort^i» 
to  show  tortious  conversion  by  defendant,  vb. 
Induced  the  mort«gor  to  dispoae  of  the  our 
gaged  property.    (Wyo.)  933. 

Where  evidence  is  introdnced  hy  both  pe- 
ties  as  to  the  defense  of  limitations  It  vii:  x 
considered,  though  not  set  out  in  the  nlradirn 
(Kan.)  804. 

In  action  against  a  sheriff  for  conTcnion.  i 
writ  in  an  attachment  suit  ■hovring  a  levy  • 
realty  only  is  not  competent.    (O>lo.  App.)  261 

Evidence  admissible  to  prove  amoont  d 
goods  converted.     (O>lo.  App.)  68. 

Measure  of  damages  in  action  by  Af"< 
mortgagee  for  converaioo  of  mortgmgeA  prqw 
erty.    (Wyo.)  933. 

On  conversion  by  broker,  plaintiff  can  recor? 
value  of  goods  consigned  to  defendant,  in  t'-- 
setice  of  proof  of  accounting  by  defendant  £t 
any  part  thereof.     (Colo.  App.)  5& 

Trustee  Process. 

See  "Garnishment" 

TBT7STS. 

Wher^  In  an  action  by  a  mother  to  estabSct 
a  trust  in  land,  the  evidence  is  conflictinc  u 
to  whether  the  land  was  bought  with  the  ic'.i- 
er's  money  or  the  son's,  and  at  her  requ«?t. 
though  the  bond  for  a  deed  was  taken  in  I  - 
name,  it  was  never  recorded,  but  the  deed  t:. 
made  to  her  son,  and  she  delayed  20  years  V 
fore  she  demanded  a  deed,  the  trnst  is  not  » 
tablished.    (Or.)  846. 

Suffidency  of  evidence  to  establish.    (Or.)  4r> 

Sufficiency  of  evidence  to  estahUah  trcst 
(Wash.)  364. 

Where  land  Is  conveyed  on  parol  tmst  to  re- 
convey  to  grantor's  wife,  it  will  be  treated  ii 
his  property,  as  regards  his  creditors.    (KaiLjS 

Where  a  trustee  retains  trust  fnnds  after  (£■ 
rections  by  the  court  to  loan  same,  the  bene- 
ficiaries cannot  complain  where  he  pays  a  larp^: 
amount  of  interest  than  would  have  been  re- 
ceived from  the  loan.     (^lont)  960. 

Where  a  trustee  uses  trust  fnnds  to  buy  ltn<L 
and  afterwards  accounts  for  the  fund,  with 
compound  interest,  the  land  is  not  Impnssti 
with  a  resulting  trust     (Mont)  960. 

A  bill  filed  after  the  probate  jurisdictioa  ii 
exhausted,  in  the  matter  of  the  accounting  of  ft 
estate,  will  be  treated  as  a  bill  in  eqaity.  (CaL> 
991. 

A  decree  on  accounting  should  not  provi!* 
for  the  charge  of  10  per  cent,  compound  interest 
on  the  trust  funds  in  the  future.     (Cal.)  89L 

Compensation  to  a  trustee,  though  allowed  iy 
will,  is  properly  refused,  where  he  has  ben- 
negligent     (Cal.)  991. 

^V^^e^e  a  trustee  uses  the  trust  funds  in  » 
business  which  pays  him  11  per  cent  per  la- 
num.  there  is  no  error  in  charging  him  10  per 
cent  compound  interest     (Cal.)  ^1. 

Beneficiaries  under  a  will  cannot  maintain  t 
suit  against  the  executor  and  trustees  to  enfora 
performance  of  the  trust  before  the  final  .'et- 
tlement  of  the  accounts  of  the  trustees.  (Cal.) 
431. 

Varianoe. 

See  "Pleading." 
VBNDOB  AliTD  FUBGELASEB. 

See.     also,     "Deed;"     "Frauds,     Statute    of:" 


"i'raudu'lent  Conveyanc( 
Performance." 
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rhere  notes  were  taken  in  payment  of  land 
secured  by  mortgage,  and,  in  consideration 
El.  reconreyance  and  an  order  for  a  certain 
1,  the  notes  are  discharged,  it  constitutes 
xnent,  and  not  a  rescission  of  the  sale.  (Or.) 
6. 

'endor  who  knows  that  holder  of  legal  title 
out  of  state  cannot,  when  last  payment  is 
i,  at  once  tender  it  and  demand  deed,  without 
ing  vendor  time  to  get  tiUe.     (Wash.)  138. 

k.  Tendor  who  waits  nntil  the  last  installment 
the  price  is  due  cannot  sue  for  the  balance 
:liout  proof  of  performance  or  readiness  to 
■if  orm.    (Wash.)  360. 

L  grantor  may  enforce  a  condition  in  the 
Ml  that  the  grantee  should  pay  a  mortgage 
ireon.    (Colo.  App.)  275. 

\.ction  on  bond  giren  for  the  purchase  price 
I&nd — Sufficiency  of  complaint.    (Wash.)  127, 

^.ction  to  recover  part  of  purchase  price  paid 
account  of  deficiency  in  quantitjr  of  land  con- 

yed — ^Eridence  as  to  what  land  was  intended 
be  conveyed  considered.     (Wash.)  123. 

In  an  action  by  a  vendor  for  breach  of  con-. 
\ct,  the  measure  of  damages  is  the  difference 
■tween  the  contract  price  and  the  price  for 
liich  the  land  could  have  been  sold  at  the  time 
the  breach.    (Wash.)  399. 

Action  by  purchaser  to  rescind  contract  of 
le,  and  recover  price  paid — Sufficiency  and  rel- 

■ancy  of  allegations  of  answer  as  to  frand  and 

id  faith     (Wash.)  138,  1119. 

Action  by  purchaser  to  rescind  contract  of 
lie,  and  recover  price  paid,  is  a  suit  in  equity, 
ad  not  in  assumpsit.     (Wash.)  138. 

Fnrchaser  in  possession  under  general  war- 
inty  deej  cannot  defend  action  for  price  on 
round  that  plaintiffs  falsely  represented  their 
tie.     (Wash.)  127. 

Bvidence  to  establish  assumption  by  purchaser 
f  mortgage.     (Kan.)  816. 

Where  the  vendee  defaults  in  payment,  and 
be  deed  is  forfdted  under  the  contract,  the  ven- 
.e«  is  not  entitled  to  a  lien  on  the  land  for  the 
.mount  of  money  paid  on  the  contract.  (Oal.) 
68. 

A  deed  signed  by  O-.,  individually,  and  as  at- 
orney  in  fact  of  plaintifC,  carries  notice  of  the 
atter's  interest.    (Cal.)  1004. 

Notice  of  an  option  for  the  purchase  of  a 
lomestead  daim  before  final  entry  does  not 
)ind  a  subsequent  purchaser  after  enti7  with 
inowledge  of  the  option.     (Colo.  Sup.)  644. 

A  judgment  creditor  before  sale  under  execu- 
:ion  on  bis  judgment  is  not  a  subsequent  pur- 
:baser,  within  the  statute  protecting  such  a 
rarchaser  from  a  prior  unrecorded  conveyance. 
;Wyo.)  475. 

TENUE  IN  CUVIIi  CASES. 

In  transitory  actions,  any  county  where  serv- 
lc<;  of  suumons  can  l>e  had  is  a  proper  county. 
(Or.)  177. 

An  action  against  a  railroad  for  injury  to 
property  on  its  line  may  be  brought  in  any  coun- 
ty tiirongh  which  the  road  passes.     (Kan.)  210. 

Cause  of  action  for  breach  of  executory  con- 
tract of  employment  daring  the  life  and  after 
tiw  doath  of  the  promisor  is  transitory.     (Cal.) 

Entry  that  court  on  its  own  motion  ordered 
case  tnnsferred  to  another  court,  not  the  near- 
est, raises  presumption  that  parties  did  not 
agree  as  to  removal,  and  that  judge  bad  good 
cause  for  so  moving  it.     (Utah)  524. 

Party  in  suit  not  triable  by  jury  is  not  en- 
titled to  change  on  account  of  looU  prejudioa^ 
(OU.)  67& 


Verdlot; 

See  "Orlmlnal  Law;"  "TrliO.'' 

Voters. 

See  "Blectlons  and  Voters." 


WABEHOTJSEHEN. 

Are  criminally  liable  for  issulag  reoeipti^  not 
negotiable  in  form,  for  goods  not  In  store.    (Or.) 

WATEBS  AND  WATES 
COTTSSES. 

Se«,  also,  'TrrigaUon;"  "Surface  Water." 

The  right  to  the  use  of  water  for  the  irriga- 
tion of  land  passes  by  a  conveyance  of  the 
land.    (Wyo.)  47.5. 

The  right  to  the  use  of  water  flowing  in  a 
stream  may  be  acquired  by  actual  appropriation. 
(Cal.)  432. 

An  appropriator  of  water,  who  constructs  a 
dam  across  a  stream  in  public  lands,  does  not 
acquire  exclusive  rights  in  the  banks  of  the 
stream.    (Cal.)  334. 

Liability  of  a  riparian  owner  for  diversion 
by  his  tenants  considered.     (Cal.)  429. 

Where  defendant  diverted  a  water  course 
above  plaintifTs  land  for  more  than  five  years 
adversely  and  openly  it  acquired  a  prescriptive 
right  to  such  water.     (CaL)  770. 

WILLB. 

8t«,  also,  "Descent  and  Distribation;"  "Elxaca- 
tors  and  Administrators." 

A  provision  whereby  decedent  selects  one  as 
the  attorn^  of  his  estate,  and  directs  that  his 
executrix  consult  him,  is  merely  advisory  on  the 
executrix.    (Cal.)  900. 

Such  provision  gives  no  power  to  ths  attorn^ 
to  act  as  executor.    (CaL)  900. 


WITNESS. 

See,  also,  "Deposition;"  "Evidence." 

Plaintiff  cannot  testify  that  the  paper  showing 
the  debt  of  decedent  to  him  was  unpaid  at  the 
latter's  death.    (Cal.)  002. 

Where  a  witness  has  testified  as  to  certain 
facts,  it  is  prejudicial  error  to  refnse  a  cross- 
examination  as  to  circumstances  surrounding 
those  facts.    (Or.)  264. 

What  constitutes  proper  cross-oxamination  of 
accused.     (Cal.)  80. 


Defendant  in  criminal  action  may  be   

examined  as  to  his  having  fled  after  commission 
of  crime.     (Wash.)  117. 

A  witness  who  has  testified  that  electridty 
could  not  be  transmitted  to  a  trail  car  so  as  to 
cause  injury  may  be  asked  whether  the  metal 
railings  around  all  cars  were  not  blistered  by 
leakage  of  electricity.    (Colo.  App.)  269. 

What  constitutes  a  leading  question.    ((3aL) 

On  trial  before  the  court,  where  witness  tes- 
tifies from  a  memorandum,  and  his  evidence  is 
immaterial,  the  error  is  harmless.     (Wash.)  67. 

Evidence  of  plaintifTs  reputation  is  not  ad- 
missible, where  it  has  not  been  attacked.  (Or.) 
250. 

A  party  that  calls  a  witness  as  an  expert  can- 
not object,  when  such  witness  is  called  by^thA^lp 
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opposite  part7,  that  ke  !•  not  an  «xp«rt    (OaL) 
317. 

In  a  criminal  caow,  the  StfenM  cannot  Ite- 
peach  the  credibilitr  of  one  not  a  witness  for 
the  people.    (Colo.  $Bp,)  44. 

Laying  fonndatiaa  for  Impeachment  (Cal.) 
88. 

An  accused  on  cross-examination  may  be  ask- 
ed If  he  h«t  been  convlctad  of  a  fetoa;'.  (CSal.) 
o4. 

D«fendant  may  be  cross-examined  as.  to  fll^t 
after  commisBlon  of  crime.     (Wash.)  117. 

The  jar7  are  jndees  of  the  credibility  of  a 
witness    OSanO  lldS. 

A  stenographer  may  testify  as  to  statements 
made  by  a  pairty  in  taking  his  deposition.  (Gal.) 
444. 

A  complaint  not  rerified  or  signed  by  plaintiff 
is  not  admlsafble  against  him  in  another  aedon 
to  contradict  his  testimony.     (Oal.)  1004. 

Witnesses,  when  discharging  duties  nnder  ter- 
ritorial laws,  should  be  compensated  according 
to  the  territorial  fee  Mil.     (Utah)  001. 

(Stenographer  may  read  notes  taken  by  him 
on  former  trial  to  impeach  witneM,  though, 
apart  from  notes,  he  ooes  not  rwolleet  what 
witneas  said.    (Wash.)  821. 

wsaxs. 

See,  also.  "Attachment,-"  "Certiorari;"  "Bzecn- 
tlon;"  •'Gamfahment;"  "Habeas  Corpua;"  "In- 
Jnnction;"  "Mandamna;"  "Probibidoa,  Writ 
of;"  "Replevin;"  "B«riew,  Writ  of." 


A  anrnmona  is  not  Toid  bewiwse  of  a  UtUtt 
stateiM»t  of  the  relief  soa^t,  if  the  tUtean: 
la :  not  manifastly  misleading.     (Colo.  iSsp.):!' 

A  statement  that  the  action  ir  f«r  meaej  is 
en  a  certain  note,  to  forecdoaa  m  iHrtPfir 
curing  the  samcjis  suflScient  statement  iS  » 
tore  of  aetion.    (Wash.)  72. 

Compliance  of  ■ammona  iHtk  re(fartaia 
that  it  contained  notice  tiiM  «laiBtiC  wiS  ub 
judgment  fbr  speeifled  mua  if  defaadast  itm 
to  answer.     (NeT.)  03.4. 

A  summons  in  an  aettim  agaiaat  a  nilraj 
company  may  be  isaned  to  any  conntx  at  lit 
state,  and  served  on  the  preaidant  of  tke  eoa 
pany.     (Kan.)  210. 

Service  of  a  wilt  in  the  form  peaailwd  te 
use,  where  a  copy  of  the  comphUot  is  sored, » 

? [ether  with  a  oopy  of  tha  complsint,  li  ini 
Colo.  Sup.)  734. 

A  personal  service  out  of  the  state  on  t  !^t- 
resident  in  action  to  fonedoae  a  aifftgite  a 
sufficient.     (Cal.)  766. 

In  transitory  actiona,  ■errioe  on  a  ddeed- 
ant  within  the  count;^  where  action  ii  broi^i 
is  necessary  to  Jurisdiction.     (Or.)  177. 

An  affidavit  that  defendant  is  a  Dosnadai 
is  sufficient,  without  alleging  that  he  cum 
be  found  in  the  state.    (Waah.)  72,  ISit 

To  authorise  pnblication,  it  is  not  neeencr 
tliat  all  of  the  grounds  ahould  exist  ia  one  oit 
(Wash.)  72. 

An  Insurance  company  may  be  iniiusoDei!  Ii 
any  comity  in  whi<di  it  haa  an  agwicy  by  >r^« 
won  tha  chief  officer  of  andi  agency.    (Eu-i 
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